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ORDER FOR PERIOD FOR TRANSAC-
TION OF ROUTINE MORNING
BUSINESS TOMORROW

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that tomorrow after
the recognition of the joint leaders there
be a period for the transaction of routine
morning business for not to exceed 15
minutes, with statements limited to not
more than 3 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR RECOGNITION OF SEN-
ATOR HUGHES ON MONDAY, NO-
VEMEBER 29, 1971

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that on
Monday, one week from today, November
29, 1971, immediately following the rec-
ognition of the two leaders under the
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standing order, the distinguished Sen-
ator from Iowa (Mr. HuGcHES) be recog-
nized for not to exceed 15 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR RECOGNITION OF SEN-
ATOR WEICKER ON TUESDAY, NO-
VEMBER 23, 1971

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that
tomorrow, immediately following the
recognition of the two leaders under the
standing order, the distinguished Senator
from Connecticut (Mr. WeICKER) be rec-
ognized for not to exceed 15 minutes, just
prior to the period for the transaction of
routine morning business,

The PRESIDING OFFICER. Without
objection, it is so ordered.
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ADJOURNMENT TO 10 AM.

Mr. BYRD of West Virginia. Mr. Presi-
dent, if there be no further business to
come befcre the Senate, I move, in ac-
cordance with the previous order, that
the Senate stand in adjournment until
10 a.m. tomorrow.

The motion was agreed to; and (at
10 o'clock and 28 minutes p.m.) the
Senate adjourned until tomorrow, Tues-
day, November 23, 1971, at 10 am.

NOMINATION

Executive nomination received by the
Senate November 22, 1971:
U.S. DistricT COURTS
Eenneth E. Hall, of West Virginia, to be
a U.8. district judge for the southern district

of West Virginia, vice John A. Field, Jr.,
elevated.
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THE PENTAGON PAPERS

HON. MIKE GRAVEL
OF ALASEA
IN THE SENATE OF THE UNITED STATES
Monday, November 22, 1971
Mr. GRAVEL. Mr. President, I ask
unanimous consent to have printed in

the Extensions of Remarks the following
legal motions, applications, affidavits,

memoranda, orders, petitions and other
papers dealing with the publication of

the so-called Pentagon Papers.

There being no objection, the material
was ordered to be printed in the Recorbo,
as follows:

Oath of office;

Mr. GraveL letter to Mr. Garrity;

Moetion to intervene—Mr. GRAVEL;

Brief in support of motion to inter-
vene—MTr. GRAVEL;

Government opposition to motion to
intervene;

Notice of hearing;

Motion for specification—Mr., Grav-
EL—and order;

Motion to quash—Mr. GravEL—and
order;

Motion to quash—Mr. Rodberg;

Brief in support of motion to quash—
Mr. GRAVEL;

Affidavit of Mr. Dunphy;

Ridgely letter;

Affidavit of Mr. Rodberg;

Affidavit of Mr. GRAVEL;

Government opposition to motion for
specification;

Government brief in opposition to mo-
tion to quash;

Mr. Rodberg brief in support of motion
to quash;

Memorandum and decision of Octo-
ber 4, 1971;

Second. Mr. Rodberg subpena;

Motion in reconsideration and stay—
Mr. GRAVEL;

Brief in support of motion for recon-
sideration—Mr. GRAVEL;

Brief in support of motion for reconsid-
eration—Mr. Rodberg;

Government motion for exteasion of
time;

AUTHENTICATED
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INFORMATION

GPO

Motion, and Government brief in oppo-
sition to reconsideration;

Government motion for order and or-
der commanding Mr. Rodberg to appear
before the the grand jury;

Reply memo for reconsideration;

Motion to intervene—Mr. Webber;

Motion to quash—Mr, Webber;

Order granting motion to intervene—
Mr. Webber;

Order granting motion to stay—Mr.
Webber;

Motion for further relief—Mr. Gra-
VEL;

Motion for stay pending proposition of
motion for further relief;

Government for modification of order;

Motion and order denying steno copy
of grand jury minutes;

Subpena to N. E. Merchants Bank;

Order denying motion for reconsider-
ation;

Order denying Mr. Rodberg’s motion
for certification;

a ?rder denying motion for further re-
el

Supplemental protective order of Oc-
tober 29, 1971;

Notice of appeal-—Mr. Rodberg;

Notice of appeal—Mr. Webber;

Government notice of cross-appeal;

Motion for stay pending appeal—Mr,
GRAVEL;

Motion for stay pending appeal—Mr.
GRAVEL;

Order of October 29;

Motion for postponement of argument;

Order of November 1;

Government brief on appeal;

Brief on appeal—Mr, GRAVEL;

Motion for order to show cause;

Order to show cause;

Affidavit of Charles Fishman;

Brief on appeal—Mr,. Rodberg;

Reply brief—Mr. GRAVEL;

Government motion in opposition to
Mr. Rodberg brief;

Rejected stipulation;

Granted stipulation;

Order withdrawn—order
cause;

Order granting Government motion in
opposition to Mr. Rodberg's brief;

to show

Mr. Rodberg’s motion for reconsidera-
tion;

Order denying reconsiderations; and

Letter to clerk and attachment.

OATH oF OFFICE (WITHOUT COMPENSATION)

I, Paul C. Vincent, do solemnly swear that
I will support and defend the Constitution
of the United States against all enemies, for-
elgn and domestic; that I will bear true faith
and alleglance to the same; that I take this
obligation freely, without any mental reser-
vation or purpose of evasion; and that I will
well and faithfully discharge the duties of
the office of Special Attorney under letter
of appointment dated July 2, 1871 authoriz-
ing me to assist In presentation to the grand
jury and trial of the case or cases in the
District of Massachusetts In which the De-
partment Is informed that various persons
have violated In the District of Massachu-
setts the laws relating to the retention of
public property or records with intent to con-
vert (18 U.S.C. 641), the gathering and
transmitting of natlonal defense Informa-
tion (18 U.S.C. 783), the concealment or re-
moval of public records or documents (18
U.S.C. 2071), and conspiracy to commit such
offenses and to defraud the United States
(18 UB.C. 371) on which I am about to
enter: So help me God.
PauL C. VINCENT.
Date of Birth Dec. 4, 1914.
Date of entry upon duty July T, 19T1.
Bubscribed and sworn to before me this
Tth day of July A.D,, 1971, at R——, Mass.
Ricuarp M. PELL,
Clerk.
UNITED STATES SENATE,
Washington, D.C., August 26, 1971.
Hon. W. ARTHUR GARRITY, JT.,
United States District Judge,
Federal Court House,
Boston, Massachusetts

Dear JUDGE GarrITY: I have been informed

by Leonard Rodberg, a personal servant of
mine, that he has been subpoenaed to ap-

pear before a Federal Grand Jury in Boston
at 10 AM, August 27, 1971, I do not know
why Mr. Rodberg has been ordered to ap-
pear.

However, if Mr. Rodberg has been sub-
poensed for the purpose of testifying about
any matter or activity done with respect
to the porformance of my constitutional
duties as a United States Senator, I have
authorized my attorney, Charles Louls Fish-
man, to intervene in the matter to assert my
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constitutional right to be free of any ju-
dicial inquiry for such activities.

Specifically, I have ordered Mr. Fishman
to intervene if the Federal Grand Jury at-
tempts to inquire into my actions, or the
actions of any of my personal servants, in
placing the “Pentagon Papers” into the Of-
ficial Record of the Senate Subcommittee
on Bulldings and Grounds or releasing a
copy of that Officlal Record.

I thank you for your time and consider-
ation.

Sincerely,
MIKE GRAVEL.
[In the U.S. District Court for the District of
Massachusetts, Civil Divislon, Civil Action
No. EBO-71-172]
MoTtioN To INTERVENE

(In re the matter of Leonard Rodberg)

Comes now Movant, United States Sena-
tor Mike Gravel and moves this Honorable
Court for leave to intervene in the above
captioned cause and as reasons therefore
states:

(1) Leonard Rodberg 1s a personal servant
of the Movant,

(2) As Movant's personal servant, Leonard
Rodberg has performed acts which are now
the subject of an inquiry by a Federal Grand
Jury.

(8) The aforesaid Federal Grand Jury has
subpoenaed Leonard Rodberg to appear and
glve testimony with respect to the afore-
sald acts on Friday, August 27, 1971 at 10
am.

(4) All of the aforesald acts performed by
Leonard Rodberg for the Movant were under
the Movants' direction and contrel.

(6) All of the acts performed by Leonard
Rodberg upon orders from the Movant are
immune from judicial inquiry by virtue of
Movant’s constitutional privileges and con-
stitutional duties.

(68) The question presented herein ralses
serious and substantial constitutional issues
which have not but should be declded by
this Court.

(7) No other party to the above captioned
cause can adequately represent the interest
of Movant.

(8) The granting of this motion would
best serve the interest of Justice.

Wherefore, Movant respectfully requests
that this Honorable Court grant the above
captioned Motion to Intervene.

CHARLES LoUIs FISHMAN,
Attorney for Movant.

[In the U.S. Distriet Court for the District
of Massachusetts, Docket No. EBD 71-172]

BrIEr IN SUPPORT OF MoTioN To INTERVENE

(United States of America versus John Doe)

On August 24, 1971, a grand jury subpoena
was served upon Dr, Leonard 8. Rodberg, who
has been and 1s presently a member of the
personal staff of United States Senator Mike
Gravel. In moving to quash the subpoena,
Dr. Rodberg alleged, inter alia, that the sub~
ject matter of the ingquiry to be made by the
grand jury related to acts done by Senator
Gravel, with the necessary assistance of his
staff, in reading and inserting into the record
the so-called “Pentagon Papers” at the June
20, 1971, hearing of the Senate Subcommittee
on Bulldings and Grounds; and Affidavits
have been submitted by Dr. Rodberg in sup-
port of this allegation. Counsel for the De-
partment of Justice have not rebutted this
allegation in any way; indeed, during oral
argument at the August 27 hearing before
this Court they declined to state whether it
was true or false.?!

1The subpoensa itself is totally devold of
any information on this issue. It does not
even contain a statutory reference to the al-
leged criminal violations under investiga-
tion.
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Assuming Dr. Rodberg’s allegations to be
true—as we must in light of the record of
this proceeding—Senator Gravel has moved
to intervene in order to protect his right to
be free of judiclal inguiry of his official acts,
secured to him as a United States Senator by
Article I, Section 6 of the Constitution, It is
our contention that the subpoenaing by a
grand jury of a personal assistant of a mem-
ber of Congress with respect to the acts of
that member done in the course of his of-
ficial duties, or with respect to the acts of a
personal staff assistant in alding that mem-
ber in the discharge of his dutles, violates
that member's constitutional privilege. Since
the right asserted by Senator Gravel is per-
sonal to him and will be abridged if Dr. Rod-
berg is obligated even to appear before the
grand Jury, Senator Gravel is entitled to in-
tervene in this proceeding, for only Senator
Gravel can adequately represent his own in-
terests.?

The argument in support of intervention
necessarily involves an analysis of the nature
which is threatened by the grand jury sub-
poena, We will therefore demonstrate in this
Brief that: (1) the actions of Senator Gravel
concerning the Pentagon Papers were done
in the course of his duties as a member of
Congress and are totally immune from judi-
clal inquiry of any kind by virtue of the pro-
hibitions of Article I, Section 6; and (2) the
Federal Courts are without power to order
a staff assistant of Senator Gravel to appear
and testify before a grand jury about these
matters,

A. THE ACTIONS TAKEN BY SENATOR GRAVEL IN
RELATION TO THE PENTAGON PAPERS ARE AB-
SOLUTELY IMMUNE FROM JUDICIAL INQUIRY
The Constitution provides that members

of Congress, “for any Speech or Debate in

either House . . . shall not be questioned in
any other Place.” Article I, Section 8, Clause

1. A literalistic reading of this Clause might

imply that Congressional immunity applies

only with respect to words spoken on the
floor. However, this narrow construction has
been rejected by the Supreme Court since
the earliest cases. In the landmark decision

of Kilbourn v. Thompson, 103 U.S, 168 (1881),

the Court held that the Speech and Debate

Clause affords protection for all normal fune-

tions of a member of Congress, including, in

addition to words spoken in debate, resolu=
tions offered, votes taken, and actions of com-
mittees.

Decisions following Kilbourn have re-
affirmed these prineciples. Perhaps most sig-
nificant is United States v. Johnson, 383 U.B.
169, 179 (1966), where the Court emphasized
that the privilege of the Speech and Dehate
Clause “should be read broadly to include
not only 'words spoken in debate,” but any-
thing ‘generally done In a session of the
House by one of its members in relation to
the business before it.' " Moreover, in holding
that the privilege was even more applicable
to criminal cases than to civil tort suits the
Court traced its lineage to the seditlous libel
prosecutions of members of Parliament whom
the Crown believed had acted in subversive
or treasonable ways. “[I]t Is apparent from
the history of the Clause that the privilege
was not born primarily of a desire to avold
private suits . . . but rather to prevent in-
timidation by the executive and accountabil-
ity before a possibly hostile judiciary.” Id.,
at 180-81. It would seem, therefore, that the
subject-matter of the present case—a state-

2 This Intervention is without prejudice to
Dr., Rodberg's asserting his own privileges
and rights as a bar to the grand jury sum-
mons. And there may, of course, by a con-
fluence of arguments with respect to the
scope of the Congressional privilege, in much
the same way as would result if an attorney
were called before the grand jury and his
client intervened and asserted the attorney-
client privilege.
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ment in committee critical of executive con=
duct in foreign relatlons—falls squarely
within the hard-core protection of the
Speech and Debate Clause. See also Powell v.
McCormack, 395 U.8. 486, 502-03 (1960).

Finally it is clear that the privilege cannot
be defeated by the Executive challenging the
legitimacy of the actions of a member of
Congress in committee. If this were so, Kil-
bourn, where the committee members were
found to have lacked jurisdiction but were
nevertheless immune, and Powell, where the
committee members were held immune even
though found to have acted unconstitution-
ally, would have been decided otherwise.
Similarly, the Supreme Court has held on
other occasions that the motivations of com-
mittee members and the legality of their con-
duct in committee are beyond the cognizance
of the courts. Dombrowski v. Eastland, 887
U.S. 82 (1967); Tenney v. Brandhove, 341 U8,
387 (1951). If a court were to oblige the Ex-
ecutive by pursuilng such Inquires, it would
leave members of Congress open to the har-
assment and intimidation which the Clause
seeks to prevent.

Accordingly, the actions taken by Senator
Gravel in making public the Pentagon Papers
are absolutely immune from judicial inquiry.

B. SENATOR GRAVEL'S PRIVILEGE UNDER THE
SPEECH AND DEBATE CLAUSE WILL BE VIOLATED
IF A STAFF ASSISTANT IS5 ORDERED TO TESTIFY
EEFORE THE GRAND JURY ABOUT HIS OFFICIAL
CONDUCT

The Speech and Debate Clause is one of the
principle instruments In the Constitution to
preserve the separation of powers among the
three independent branches of government.
The Clause is designed to insure that a mem-
ber of Congress is able to act fearlessly in the
discharge of his official duties, without being
afraid of retaliation from a possibly hostile
Executive. In order for the Clause to have
vitality in achieving this end, it must be con-
strued to immunize a Senator's immediate
staff from criminal prosecution or other forms
of retaliation for assisting the Senator in
carrying out his official duties. No Senator or
Congressman could even attempt to meet his
official responsibilities without the aid of a
personal staff. In determining how to cast
his vote on complex issues, in preparing a
speech or comments to persuade his col-
leagues, and in communicating with his con=
stituents, a member of Congress must of
necessity rely in part on research and secre-
tarial assistance and the advice of trusted
aldes. But If a Benator or Congressman is
faced with the prospect of possible criminal
sanctions against his assistant, he will be
deterred from acting courageously on con=
froversial issues. It is no answer to suggest
that he will cavallerly sacrifice the interests
of those closest to him so as to accomplish
the greatest good; this is just the sort of grisly
cholce which the Speech and Debate Clause
sought to foreclose, Nor is it an answer to say
that these adverse consequences can @ be
avoided by inviting his staff to desert and
isolate him in situations in which he needs
their assistance the most, If the Speech and
Debate Clause is to have meaning, 1ts
privilege must afford protection to a Senator’'s
or Congressman’s personal staff.

History and the case law combine with fun-
damental policy to compel this conclusion.
In what is without doubt the single most
authoritative interpretation of the scope of
Congresslonal privilege under the Constitu-
tion, Thomas Jeflerson stated unequivocally
that members of the legislature *. . . are at
all times exempted from question elsewhere,
for anything said in their own House; that
during the time of privilege, . . . neither a
member himself, his . .. wife, nor his servants
..« may be arresied or mesne process, in any
clvil suit . . . nor impleaded, cited, or sub-
poenaed in any court . .. " Jefferson’s Man-
ual of Parllamentary Practice, Section III, re~
printed in Constitution, Jefferson's Manual
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and Rules of the House of Representatives, p.
124 (1971 edition).? (emphasis supplied)

Jefferson’s interpretation of the scope of
the Speech and Debate Clause has gone un-
questioned until the present, There are, hap~
pily, few cases which have arisen under the
Clause and none on this precise issue, for the
Executive branch has historically respected
the Constitutional privileges of members of
Congress.* The decided cases do, however,
elucidate upon the underpinnings of the
Clause In a manner which bears significantly
upon this case.

First, the Speech and Debate Clause was
drafted as a guarantee of absclute freedom
of speech for members of Congress. See gen-
erally Tenney v. Brandhove, 341 U.S. 867,
872-756 (1951). It drew its roots from the
English Bill of Rights of 1689, which de-
clared: “That the Freedom of Speech, and
Debates or proceedings in Parllament, ought
not to be impeached or questioned in any
Court or place out of parliament.” The Arti-
cles of Confederation and several of the first
State Constitutions anticipated the 1788
document in containing similar unequivocal
guarantees. The reason for carrying these
forward into Article I, Section 6 was stated
cogently by James Wilson, who was second
only to Madison in his contributions to the
Constitution:

“In order to enable and encourage a repre-
sentative of the public to discharge his pub-
lic trust with firmness and success, it is in-
dispensably necessary, that he should enjoy
the fullest liberty of speech, and that he
should be protected from the resentment of
every one, however powerful, to whom the
exercise of that liberty may occasion off-
ence."”

The Supreme Court has emphasized that
the legislative privilege set forth in the
Speech and Debate Clause “will be read
broadly to effectuate its purposes.” United
States v. Johnson, 383 U.S. 169, 180 (1966).
The ultimate purpose of the free speech
guarantee in the Clause, as with the First
Amendment generally, is to vindicate the
rights of the people in a representative gov-
ernment. Tenney v. Brandhove, supra at 373—
74. The public has the right to be repre-
sented to the fullest by its elected Senators
and Congressmen and the right to be in-
formed to the fullest of their actions. Each
of these rights would be jeopardized if a
member of Congress cannot rely unhesitat-
ingly upon the assistance of his staff, for
otherwise he would be deterred from meet-
ing his constitutional duties to his constitu-
ents. As the Supreme Court said in Tenney
v. Brandhove, supra at 377:

“One must not expect uncommon courage

*The Manual was prepared by Jefferson
when he was President of the Senate during
his Vice-Presidency, from 1797 to 1801. It has
been adopted by both Houses of Congress as
governing except when in conflict with a
standing rule. The Manual is also considered
in Great Britain as an authoritative state-
ment of Parliamentary procedure for the pe-
riod in which it was compiled.

4{Only five cases relate directly to the
Speech and Debate Clause or discuss it exten-
sively. They are Powell v. McCormack, 395
U.S. 486 (1969); Dombrowski v. Eastland, 387
U.S. B2 (1967); United States v. Johnson, 383
U.S. 169 (1966); Tenney v. Brandhoven, 341
U.S. 367 (1951); and EKilbourn v. Thompson,
103 U.S. 168 (1881).

Other cases in which the Clause is cited are
Marshall v. Gordon, 243 U.S. 521 (1917); Wil-
llamson v, United States, 207 U.S. 425 (1908);
Burton v. United States, 196 U.S. 283 (1905);
United States v. Kirby, 7 Wall. 482 (1868);
Prigg v. Pennsylvania, 16 Pet, 619 (1843);
Anderson v. Dunn, 6 Wheat. 204 (1821); and
United States v. Cooper, 4 Dall. 341 (1800).

SII Works of James Wilson 388 (Andrews
ed. 1896), quoted in Tenney v. Brandhove,
supra at 373.
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even In legislators. The privilege would be
of little value if they could be subjected to
the cost and inconvenlence of a trial upon
& conclusion of the pleader, or to the hazard
of a judgment against them based upon a
Jury’'s speculation as to motives.”

Nor would the privilege be of value if a
legislator were to fear llke action against
his staff. The adverse effects of a possible
eriminal prosecution upon a legislator’s free-
dom of speech is the same whether the
named defendant is the legislator or his
staff,

Second, the historical underpinnings of the
Speech and Debate Clause take on added
significance In this particular case. The ac-
tions of Senator Gravel which the Executive
wishes apparently to make the subject of a
criminal prosecution is the disclosure to his
colleagues in Congress and to his constitu-
ents of material critical of Executive decl-
slons in an area of prime importance to the
country. Such retaliation by the Executive
not only flies in the face of the free speech
guarantees of the Speech and Debate Clause
but is also unfortunately reminiscent of the
very prosecutions which made the Clause
necessary. The immediate root of the Speech
and Debate Clause rested In the seditious
libel prosecutions brought by the Crown to
silence critical members of Parliament. See
generally United States v. Johnson, supra at
178-82; Powell v. McCormack, 3895 U.S. 486,
502-03 (1969). The immediate purpose of the
Clause was "“to prevent intimidation of leg-
islators by the executive and accountability
before a possibly hostile judiclary.” United
States v. Johnson, supra at 181. Unless the
as yet undenied allegations by Dr. Rodberg
are rebutted, we are presented In this case
with the same techniques of intimidation of
Congress which led, after hundred of years
of struggle, to the incorporation of this Con-
stitutional privilege. The historical abuses
which brought the Speech and Debate Clause
into being ought not be allowed to be resur-
rected under a perhaps more subtle guise,
These abuses are “part of the intellectual
matrix within which our own constitutional
fabric was shaped,” ¢f. Marcus v. Search War-
rants, 367 U.S. 717, 729 (1961), and if allowed
to intrude into the present will have the
same disastrous consequences for representa-
five democracy. No exception to the Clause
should be made which could make possible
the muzzling of Congress.

Third, both the Courts and the Executive
have recognized that an official’'s privilege
Immunizes his assistants who ald him in the
discharge of his duties. The court-created
concept of judicial immunity has consistent-
ly been read to confer immunity on those
who assgist judges in deciding cases. See, e.g.,
Yaselli v. Goff, 12 F.2d 396 (2d Cir. 1926),
aff’d per curiam 275 U.S. 503 (1927). No one
would suggest that a judge could fearlessly
discharge his obligations if he himself were
Immune from say, libel suits attacking his
opinions but his law clerks and secretary
who assisted him in preparing the opinions
were falr game. A legislator should expect
no less immunity from his staff, particularly
when the source of the legislative privilege
i1s a constitutional provision and not merely
& common-law rule. Compare Tenny v. Brand-
hove, supra, with Pierson v. Ray, 386 U.S, 547
(1967).

The Executive Branch also has asserted
that official privilege extends to stafl assist-
ants. For the past two and one-half years,
Dr. Henry Kissinger and others have refused
to accede to the wishes of Congress to testify
before Congressional committees. They have
so refused on the grounds that as personal
stafl assistant to the President they may not
be held to guestion by a coordinate branch
of Government. The source of this privilege
is sald to be, by implication, in Article II
of the Constitution. Surely the Executive
Branch cannot now say that constitutional
privilege 1s a one-way street—that it im-
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munizes the staff of the Executive even from
Congressional inquiry but that it glves no
protection to the staff of a Senator from hos-
tile Executive action.

We are not arguing, of course, that every
individual who acts on behalf of a public
officlal enjoys immunity for his actions. Such
an argument would run contrary to the
principle of Marbury v. Madison, 1 Cranch
137, 2 L. Ed. 60 (1803). Persons such as the
Sergeant-at-Arms who enforce the orders of
Congress are subject to judiclal account-
abllity in the same manner as any law en-
forcement official. Powell v. McCormack, supra
at 504-05; Dombrowski v. Eastland, 387 U.S.
82 (1967) (general counsel of committee
executing orders of committee to conduct il1-
legal search). Similarly, police officlals or
United States marshals who enforce court
orders are not immune from later account-
abillty, Pierson v. Ray, supra. But these in-
dividuals occupy positions and perform func-
tions that differ totally from those who as-
sist a Senator or a judge in his primary
official conduct.

Fourth, in one case the Supreme Court
has suggested that legislative immunity ex-
tends to prohibiting the testimony of staff
assistants concerning their actions in con-
cert with the legislator. In United States v.
Johnson, supra, Congressman Johnson was
prosecuted for accepting a bribe to give a
speech. Both Johnson and his administrative
assistant were questioned on how the speech
was prepared and written. The Supreme
Court unanimously held that this evidence
was “clearly proscribe[d]” by the Speech
and Debate Clause. Id., 383 U.S. at 173. The
vice was not that Johnson himself had tes-
tified but that “an intensive judicial in-
quiry” had been made into the legitimacy
of a speech of a member of Congress, and
this “violate[d] the express language of the
Constitution and the policies which under-
le it.” Id., at 177. This consequence would
entail whether Senator Gravel or Dr. Rod-
berg were to be subjected to grand jury in-
quiry with respect to Senator Gravel's ac-
tions in making public the Pentagon Papers
at a committee hearing.

C. THE MOTION TO QUASH IS NOT PREMATURE,
FOR ANY AFPEARANCE BY DR. RODBERG WOULD
VIOLATE SENATOR GRAVEL’'S PRIVILEGE

The Court has asked counsel to brief the
issue of what guestions might properly be
asked Dr. Rodberg by the grand jury. It is
our position, as set forth above, that no in-
quiry may be made about Senator Gravel's
disclosure of the Pentagon Papers or about
Dr. Rodberg’s assistance of the Senator. More
fundamentally, however, unless the allega-
tions In Dr. Rodberg’s motion are rebutted,
the motion to quash the subpoena must be
granted. For if the grand jury intends to in-
vestigate into the official conduct of a United
States Senator and his staff, any actlon by it
in furtherance of that intentlon is unconsti-
tutional. The Executive branch has asked this
Court to Invoke its process to compel the
grand jury appearance of Dr. Rodberg. We
respectfully submit that this Court, before
lending its assistance, must determine the
purpose and scope of the grand jury proceed-
ings. For, assuming as we must under the
present state of the record that the legisla-
tive privilege of Article I, Section 6 of the
Constitution i{s in danger of invasion, any
order by this Court in aid of the grand jury
proceedings may itself work an unconstitu-
tional end.

Further, the legislative privilege of Sen-
ator Gravel cannot adequately be protected
by waliting until guestions are propounded to
Dr. Rodberg. Aside from the fact that the
questioning itself is barred by the terms of
the Speech and Debate Clause, regardless of
the outcome of the proceedings, it is im-
portant to note that the proceedings them-
selves are secret. Neither Senator Gravel nor
his representatives is entitled to witness the
testimony, and the Senator's rights can be
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assured only by a prior judicial determina-
tion of the legal status of the proceedings.
This in turn requires counsel for the De-
partment of Justice to state on the record
the precise purpose and scope of the grand
Jjury investigation. If the record in this case
remains as it is now, the subpoena must be
quashed; we respectfully submit that this
Court lacks the constitutional power to be
a party to the violation of the Speech and
Debate Clause.
CONCLUSION

The constitutional questions set forth in
Benator Gravel’s motion to intervene are of
the highest magnitude. The rights asserted
in that motion are personal and can best be
represented by the Senator. We therefore re-
quest that this Court grant the motion to
intervene.

Further, it is our view, as argued above,
that any inquiry by the grand jury into the
officlal actlons of Senator Gravel, or his staff,
through the compulsory testimony of his
personal assistant, would do irreparable in-
jury to separation of powers in the Govern-
ment and 18 condemned by the Speech and
Debate Clause. Accordingly, unless counsel
for the Justice Department is prepared to
show that the grand jury does not intend
and will not inquire into these protected ac-
tivitles, we request this Court to quash the
subpoena.?

Respectfully submitted,

RoBERT J. REINSTEIN,
CHARLES L. FISHMAN,
Attorneys for Senator Gravel.*

Certificate of service

I hereby certify that I served this Brief
upon counsel for the parties by causing a
copy of it to be mailed, postage prepaid, to
Dorls Peterson and James Reif, 588 Ninth
Avenue, New York, New York, 10036, and
by causing a copy of it to be hand-delivered
to Alice Brady, United States Attorney Office,
U.8. Post Office & Court House, Rm. 1107,
Boston, Mass.

ROBERT J. REINSTEIN,
Attorney for Senator Gravel.

U.S. DEPARTMENT OF JUSTICE,
Washington, D.C., September 1, 1971,
CHARLES Louls FISHMAN,
Washington, D.C.

Dear M=r. Fisuman: Enclosed please find
a copy of the Government’'s Opposition to
your Motion for Intervention In the matter
of the appearance of Leonard Rodberg before
& Federal Grand Jury and a copy of my let-
ter to Judge Garrity.

PauL C. VINCENT, Attorney.
SepTEMBER 1, 1971,
Hon. W. ARTHUR GARRITY, Jr.,
U.S. District Judge,
U.S. Post Office & Courthouse Building,
Boston, Mass.

DEAR JUDGE GARRITY: Pursuant to your re-
quest, I am enclosing a copy of the Gov=-
ernment’s Opposition to Senator Gravel's Mo-
tion for Intervention in the matter of the
appearance of Leonard Rodberg before a
Federal Grand Jury.

The original has been filed with the Clerk
of the Court and a copy mailed to Mr.
Fishman, Attorney for Senator Gravel,

Sincerely,
PauL C, VINCENT, Attorney.

8 Following Supreme Court practices, we
are filing herewith a Motion for Specification
and a Motlon to Quash the Indictment.
Should this Court grant the Motion to Inter-
vene, we ask this Court to then consider
these other motions.

*Counsel wish to acknowledge the assist-
ance of Ralph Kates, a third-year student at
Temple Law School, in the preparation of
this Brief.
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[In the U.S. District Court for the District of
Massachusetts, Docket No. EBD-T1-172-G]
GOVERNMENT'S POINTS AND AUTHORITIES IN
OPPOSITION TO MoTrioN To INTERVENE
(In the matter of the grand jury Iinvestiga-
tion (John Doe) )

A Grand Jury in this district is engaged in
investigating possible violations of 18 U.S8.C.
783 (gathering and transmitting national de-
fense information); 18 U.S.C. 641 (theft or
conversion of government property) ; 18 U.S.C
2071 (concealment of public documents) and
18 U.S.C. 371 (conspiracy to commit such
offenses) and possible violations of other
laws. A witness, Leonard Rodberg, has been
subpoenaed to appear before this Grand Jury.
Upon receipt of the subpoena Mr. Rodberg
filed a motion to quash that subpoena. United
States Senator Mike Gravel has filed a mo-
tion to intervene in any actions taken by
Mr. Rodberg.

In his motion to intervene, Senator Gravel
contends that the subpoenaing of Leonard
Rodberg to appear and give testimony before
a Federal Grand Jury raises serlous and sub-
stantial constitutional issues because (1)
Leonard Rodberg is a personal servant of the
Benator; (2) As the Senator’'s personal serv-
ant Leonard Rodberg has performed acts
which are now the subject of an Inquiry by
the Federal Grand Jury; (3) These acts per-
formed by Leonard Rodberg for the Senator
were under the Senator's direction and con-
trol, and (4) All of the acts performed by
Leonard Rodberg upon orders from the
Senator are immune from judicial inquiry
by virtue of his constitutional privileges and
constitutional duties. The Senator furtlier
avers that no other party to this cause can
adequately represent his interest.

The only provision in Federal law for in-
tervention is contained in Rule 24, Federal
Rules of Civil Procedure, which provides:

Upon timely application anyone shall be
permitted to interveme in an action: (1)
when a statute of the United States confers
an unconditional right to intervene; or (2)
when the applicant claims an interest relat-
ing to the property or transaction which is
the subject of the action and he is so situated
that the disposition of the action may as a
practical matter impair or impede his ability
to protect that interest, unless the applicant’s
interest is adequately represented by existing
parties.

The Federal Rules of Civll Procedure gov-
ern the procedure in United States District
Courts only in suits of a civil nature and are
not applicable in criminal proceedings. Rule
1, F.R.C.P.; United States v Burdette, (D.C
Mich 1957), 161 F Supp 326, affd 264 F.2d 610,
cert. den. 3569 U.S. 976; United States v Solo-
mon (D.C. 111 1944), 3 FRD 411.

It is submitted that Rule 24 is not appli-
cable in this matter and, moreover, there is
no basis in law for a person to intervene in
a matter such as this which involves a
criminal investigation being conducted by a
Federal Grand Jury

Even if Rule 24 were to be held applicable
in a criminal case, it would have no applica-
tion here because grand jury proceedings are
not adversary in nature, and there is no “law
suit” here in which to intervene. The right to
intervene presupposes the existence of a
pending suit. Davis v. Jury Commission of
Montgomery County (M.D. Ala. 1966), 261
F. Supp. 591.

The motion to intervene is based upon
speculation and conjecture. The Grand Jury
has broad powers of investigation, and the
scope of its investigation cannot be ques-
tioned by a witness—much less by one not
under subpoena such as this movant. In
Blair v, United States, 250 U.S. 273, the Su-
preme Court stated,

[The grand fury] is a grand inquest, a body
with powers of investigation and inquisition
the scope of whose inquiries is not to be
limited narrowly by guestions of propriety or
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forecasts of the probable results of the in-
vestigation, or by doubts whether any par-
ticular individual will be found properly sub-
ject to an accusation of crime. As has been
sald before, the identity of the offender, and
the precise nature of the offense, if there be
one, normally are developed at the conclu-
sion of the grand jury's labors, not at the
beginning.

It is apparent, therefore, that a witness
cannot control the scope of an investigation
by the grand jury. To permit third parties to
intervene for the purpose of asserting rights
with respect to the testimony of subpoenaed
witnesses would ecreate chaos in the grand
jury system, frustrating the traditionally
broad investigatory functions of the grand
jury.

At the time the Motion to Intervene was
filed with this Court, counsel for Senator
Gravel represented that the Motion should
be granted since the subpoena served upon
the witness Rodberg did not set forth the
scope of the grand jury’'s investigation. It is
axiomatic that a witness may be compelled to
testify before a grand jury without being
epprised, in the subpoena, of the subject
matter under inquiry or the names of per-
sons about whom he is to testify. In Re Meck-
ley, (D.C.M.D. Penn. 1943), 50 F. Supp. 274;
affd. 137 F.2d 310; Cert. den. 320 U.S. 370.

Even under Rule 24 the intervention of a
party as a matter of right presupposes that
the Intervenor’s interests are or may not be
adequately represented by existing parties
to the litigation. Sam Fox Publishing Com-
pany v. United States (N.Y. 1961), 3668 U.S.
683. The movement in this cause contends
that the question presented here raises seri-
ous and substantial constitutional issues, and
that no other party can adequately repre-
sent his interest. However, in his motion to
quash the subpoena of the grand jury, Leon-
ard Rodberg has contended that his com-
pelled appearance before the grand jury vic-
lates Congressional privilege, separation of
powers, and the Speech and Debate Clause of
the Constitution. Mr. Rodberg expressed the
opinion that the matters concerning which
he would be questioned will directly relate
to and concern the discharge of his respon-
sibt&ltles as a member of Senator Gravel's
staiff.

Mr. Rodberg also averred that he would
show by affidavit the need to insulate from
executive and judicial scrutiny the per-
formance of his responsibilities as an alde
and agent of a United States Senator, acting
at the express direction of the Senator, in
order adequately to protect the fulfillment
of that Senator’s constitutional rights,
duties, and responsibilities as a Senator.
Moreover, Mr. Rodberg stated his intention
to submit the affidavit of Senator Gravel.

It is apparent from the foregoing that the
Senator’s interests, if any, in this matter
can be adequately protected by Mr, Rodberg,
who has ralsed the same constitutional is-
sues noted in the instant motion.

The Government submits that this Motion
does not properly lie for all of the foregoing
reasons. The Government also submits that
the usual and proper method for an indi-
vidual desirous of protecting his interests
before & grand jury is to make an application
for his voluntary appearance before that
grand jury so that he may present his side
of the story and answer any pertinent ques-
tions posed by the grand jury.

Wherefore, for all of the foregoing, this
motion should be denied.

Respectfully submitted,
Paur C. VINCENT,
Attorney, Department of Justice.
JON MARPLE,
Attorney, Department of Justice.

CERTIFICATE OF SERVICE

A copy of the foregoing Opposition to
Senator Gravel's Motlon for Intervention
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was malled, postage pald, this date, the first
day of September 1971 to Charles Louis
Fishman, Esq. 633 East Capitol Street, Wash-
ington, D.C. 20003.
Pavr C. VINCENT,
Attorney, Department of Justice.

[In the U.S. District Court for the District
of Massachusetts, Docket No. EBD 71-172]

MOTION FOR SPECIFICATION
(United States of America versus John Doe)

Comes now movant, United States Senator
Mike Gravel, and respectfully moves this
Court for an Order requiring the Govern-
ment to specify in detail the purpose, scope
and exact nature of the questions to be asked
of Dr. Leonard Rodberg by the Federal
grand jury. Movant submits that absent
such specification, the appearance of Dr.
Rodberg before the grand jury will violate
movant’s Congressional privilege to be im-
mune from judicial inquiry of acts done by
him and his personal staff in the discharge
of his duties as a United States Senator,
said privilege secured to movant by the
Speech and Debate Clause of the Constitu-
tion, Article I, Bectlon 6, Clause 1.

In support of this Motion, movant states
as follows:

1. Dr. Rodberg was served with a subpeona
on Tuesday, August 24, 1971, which seeks to
compel Dr. Rodberg’s appearance before a
Federal grand jury sitting in this District,
to wit, in Boston, Massachusetts,

2. Dr. Rodberg is a personal servant of
movant and assisted movant in the dis-
charge of his duties as a United States Sen-
ator, and in so doing has acted under
movant’s direction and control.

[In the U.S. District Court for the Dis-
trict of Massachusetts, Docket No. EBD

71-172]

Motion To QuasH GrRAND JURY SUBPENA
(United States of America versus John Doe)

Comes now movant, United States Senator
Mike Gravel, and respectfully moves this
Court for an order quashing a subpoena
served upon Dr. Leonard Rodberg on Tues-
day, August 24, 1871, which seeks to compel
Dr. Rodberg's appearance before a Federal
grand jury sitting in this District, to wit,
in Boston, Massachusetts.

Movant submits that the subpoena served
upon Dr. Rodberg should be quashed because
it violates movant's Congressional privilege
to be immune from judiecial inquiry of acts
done by him and his personal staf in the
discharge of his dutles as a United States
Senator, said privilege secured to movant
by the Speech and Debate Clause of the
Constitution, Article I, Section 6. Clause I.

In support of this Motion, movant states
as follows:

1. Dr. Rodberg is a personal servant of
movant and has asslsted movant in the dis-
charge of his duties as a United States Sen-
ator, and in so doing has acted under
movant’s direction and control.

2. In his aforesaid capaclity as personal
assistant to movant, Dr. Rodberg assisted
movant in preparing for disclosure.

[In the United States District Court for the
District of Massachusetts, Docket No. EBD
71-172]

United States of Ameriea versus John Doe

MoTION FOR SPECIFICATION

Comes now movant, United States Senator

Mike Gravel, and respectfully moves this
Court for an Order requiring the Government
to specify in detail the purpose, scope and
exact nature of the guestions to be asked of
Dr. Leonard Rodberg by the Federal grand
jury. Movant submits that absent such spec-
ification, the appearance of Dr. Rodberg be-
fore the grand jury will viclate movant’s Con-
gressional privilege to be immune from
Judiecial inquiry of acts done by him and his
personal staff in the discharge of his dutles
as a United States Senator, sald privilege

EXTENSIONS OF REMARKS

secured to movant by the Speech and Debate
Clause of the Constitution, Article I, Section
6, Clause 1.

In support of this Motion, movant states
as follows:

1. Dr. Rodberg was served with a subpoena
on Tuesday, August 24, 1971, which seeks to
compel Dr. Rodberg's appearance before a
Federal grand jury sitting in this District, to
wit, in Boston, Massachusetts.

2. Dr. Rodberg is a personal servant of mov-
ant and assisted movant in the discharge
of his duties as a United States Senator, and
in so doing has acted under movant’s direc-
tion and control.

3. In his aforesaid capacity as personal as-
sistant to movant, Dr. Rodberg assisted
movant in preparing for disclosure and sub-
sequently disclosing to movant’s colleagues
and constituents, at a hearing of the Senate
Subcommittee on Public Buildings and
Grounds, the contents of the so-called “Pen-
tagon Papers,” wnicn were critical of the
Executive's conduct in the fleld of foreign
relations.

4. It is belleved that the questions to be
asked of Dr, Rodberg by the grand jury will
concern the acts of movant and of Dr. Rod-
berg set forth in paragraphs 2 and 3.

5. All of the sald acts performed by movant
and by Dr. Rodberg are Immune from judi-
clal inquiry by virtue of movant’s constitu-
tional privileges and constitutional duties.

Respectfully submitted.

ROBERT J. REINSTEIN,
CHARLES L. FrsHMAN,
Attorneys for Senator Gravel.

CERTIFICATE OF SERVICE

I hereby certify that I served this Motion
upon counsel for the parties by causing a
copy of it to be mailed, postage prepaid, to
Doris Peterson and James Relf, 688 Ninth
Avenue, New York, New York, 10036, and by
causing a copy of it to be hand-delivered to

RoBeRT J. REINSTEIN.

[In the U.S. District Court for the District
of Massachusetts]

MoTtioN To QUAsHE GRAND JURY SUBPOENA
(United States of America versus John Doe)

Comes now movant, United States Senator
Mike Gravel, and respectfully moves this
Court for an order quashing a subpoena
served upon Dr. Leonard Rodberg on Tuesday,
August 24, 1971, which seeks to compel Dr.
Rodberg's appearance before & Federal grand
jury sitting in this District, to wit, in Boston,
Massachusetts.

Movant submits that the subpoena served
upon Dr. Rodberg should be quashed be-
cause It viclates movant's Congressional
privilege to be immune from judicial inquiry
of acts done by him and his personal staff
in the discharge of his duties as a United
States Senator, sald privilege secured to
movant by the Speech and Debate Clause of
the Constitution, Article I, Section 6, Clause
e

In support of this Motion, movant states
as follows:

1. Dr. Rodberg is a personal servant of
movant and has assisted movant in the dis-
charge of his duties as a United States Sen-
ator, and In so doing has acted under mov=
ant’s direction and control.

2. In his aforesaid eapacity as personal
assistant to movant, Dr. Rodberg asslsted
movant in preparing for disclosure and sub-
sequently disclosing to movant’s colleagues
and constituents at a hearing of the Sen-
ate Subcommittee on Public Buildings and
Grounds, the contents of the so-called “Pen-
tagon Papers,” which were critical of the
Executive's conduct in the field of foreign
relations.

3. It is believed that the questions to be
asked of Dr. Rodberg by the grand jury will
concern the acts of movant and of Dr. Rod-
berg set forth in paragraphs 1 and 2.

4, All of the sald acts performed by mov-
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ant and by Dr. Rodberg are immune from
Judieial inquiry by virtue of movant’s con-
stitutional privileges and constitutional
duties,

5. The appearance of Dr. Rodberg before
the grand jury would violate movant's con-
stitutional privileges.

Respectfully submitted,
ROBERT J. REINSTEIN,
CHARLES L. FISHMAN,
Attorneys for Senator Gravel.

CERTIFICATE OF SERVICE

I hereby certify that I served this Motion
upon counsel for the parties by causing a
copy of it to be malled, postage prepaild, to
Doris Peterson and James Reif, 588 Ninth
Avenue, New York, New York, 10036, and
by causing a copy of it to be hand-delivered
to

RoBERT J. REINSTEIN.
[U.8, Distriect Court for the District of
Massachusetts, Docket No. EBD T1-172]

(United States of Amerlica versus John Doe)

APPLICATION FOR AN ORDER To SHow CAUSE
AND A STAY OF A GRAND JURY SUBPOENA

Applicant Dr. Leonard S. Rodberg, upon a
grand jury subpoena served upon him on the
24th day of August, 1871, the motion to
quash sald subpoena, the verified affidavits of
Dr. Leonard S. Rodberg and of James Reif and
exhibits annexed thereto, and all the pro-
ceedings heretofore had herein, respectfully
moves this Court:

(1) for the issuance of an Order to Show
Cause as annexed hereto and;

(2) for a stay of the execution of the
specified grand jury subpoena presently re-
turnable on August 27, 1871, until disposition
of applicant’s motion to quash sald sub-
poena; and

(8) granting such other and further rellef
as to this Court may seem just and proper
in the premises.

Respectfully submitted

Dor1s PETERSON,
James RETF,
e/o Center for Constitutional Rights.

New York, N.Y., August 27, 1971.

[U.S. District Court for the District of Massa-
chusetts, docket No, —— |
(United States of America versus John Doe)
OrpER To SHOW CAUSE

Upon the grand jury subpoena served upon
Dr. Leonard 8. Rodberg, the motion to quash,
the verified affidavits of Leonard 8. Rodberg
and James Reif and the exhibits annexed
thereto and all the proceedings heretofore
had herein let the government show cause
before this Court at the United States Court-
house, Boston, Massachusetts, in Court-
room , at —— o’clock, on the —— day of
—, 1971, why an order should not be granted
quashing the above specified subpoena on
each of the following independent grounds:

1. that a compelled appearance by Leon-
ard S. Rodberg before the secret grand jury
proceedings violates congressional privilege,
separation of powers and the Speech and
Debate Clause,

2. that it abridges movant's rights to free-
dom of the press, freedom of expression and
freedom of association In violation of the
PFirst Amendment,

3. that it violates movant’s rights under
the Fourth Amendment and Title 18 U.B.C.
Sections 2510-20 to be free from unconstitu-
tional and illegal electronic surveillance,

4, that in failing to delimit its scope, the
subpoena is unreasonable under the Fourth
Amendment, a denial of due process under
the Fifth Amendment, and a denlal of the
right to effectlve counsel under the Sixth
Amendment, and

5. that it constitutes an abuse of process;
or alternatively, why a protective order
should not be entered limiting the question-
ing of movant before the grand jury to a
scope consistent with law.




November 22, 1971

Be it further ordered that execution of the
above specified subpoena be hereby stayed
pending disposition of the motion to quash
said subpoena.

And be it further ordered that personal
service or by certified mail by the —— day
of August, 1971, of this Order to Show Cause
and the papers above specified upon whichk
it is granted shall be deemed sufficient.

Dated August —, 1971.

[U.S. District Court for the District of Massa-
chusetts, Docket No. 1

(United States of Amerlca v. John Doe)
MoTIoN TO QUASH GRAND JURY SUBFOENA AND

TO STAY GRAND JURY APPEARANCE PENDING

DisposiTioN oF THIs MOTION

Dr. Leonard S. Rodberg respectfully moves
this Court for an order quashing a subpoena
served upon him on Tuesday, August 24,
1971, which seeks to compel his appearance
before a federal grand jury sitting in this
.district, to wit, in Boston, Massachusetts, on
Friday, August 27, 1971 at 10:00 a.m. Alter-
natively, Dr. Rodberg moves for the entry
of a protective order limiting the questioning
of movant before the grand jury to a scope
consistent with law. Further, Dr. Rodberg re-
spectfully requests that his subpoena be ad-
Journed and his appearance before the grand
Jury be stayed pending disposition of this
motion and that he be permitted time in
which to prepare and submit to this Court
substantial affidavits and other documentary
material in support of this motlon.

Movant submits that this subpoena should
be quashed upon, inter alia, each of the fol-
lowing independent grounds:

a. That it violates Congressional privilege,
separation of powers and the Speech and
Debate Clause;

b. That it abridges movant’s rights to free-
dom of the press, freedom of expression and
freedom of assoclation in violation of the
First Amendment.

In support of paragraphs (a) and (b),
movant alleges as follows:

1. On June 29, 1971 Mike Gravel, United
States Senator from the State of Alaska, in
the course of a meeting of the Senate Sub-
committee on Public Bulldings and Grounds
read publicly a portion of the so-called “Pen-
tagon Papers,” and inserted the rest of the
papers in his possession into the record of
the subcommittee.

2. Immediately after that reading and at
the express direction of Senator Gravel, aides
and assistants to the Senator distributed to
members of the press and others coples of the
papers from which Senator Gravel had read.

3. On the night of June 29, 1871, movant
was and continues to be, down to the present
date, a member of Senator Gravel's staff.

4. On Wednesday, August 18, 1971, it was
reported and alleged in the Washington Post
that Senator Gravel had turned over coples
of the “Pentagon Papers"” to a Boston, Massa-
chusetts, publisher for publication as a book.
It was further alleged that movant here had
arranged on Senator Gravel’s behalf the
transfer and publication of these papers. It
was further alleged that movant here had
made previous unsuccessful efforts to arrange
publication of the papers in Senator Gra-
vel’s possession. See Washington Post article
attached hereto as Exhibit “A."

5. On Tuesday, August 24, 1971, it was re-
ported and alleged in an article in “Boston
After Dark,” a weekly newspaper, that, after
several earlier unsuccessful attempts, movant
had, at Senator Gravel's behest, arranged the
publication of the papers in Senator Gravel’s
possession. See the article attached hereto as
Exhibit “B.”

6. On the evening of that same day, Tues-
day, August 24, movant was served at his
home in Silver Spring, Maryland, by an agent
of the Federal Bureau of Investigation with
the instant subpoena which seeks to com-
pel his appearance on Friday, August 27 at
10:00 a.m. before a federal grand jury here
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in Boston. SBee subpoena attached hereto as
Exhibit “C.”

7. It is believed (as shown in the affidavit
attached hereto) that the gquestions to be
asked of movant before the grand jury will
concern the June 20 meeting of the Bub-
committes on Public Buildings and Grounds
and the distribution of papers that occurred
immediately thereafter.

8. It 1s further believed that the ques-
tions to be asked of movant before the grand
Jury will concern the allegation made in the
newspaper articles attached hereto as Ex-
hibits “A" and “B” that he has been in-
volved in an effort to publish as a book the
documents in Senator Gravel's possession.

9. Movant believes that an appearance for
the purpose of questioning him regarding
these matters raises substantial and funda-
mental issues concerning the scope of Con-
gressional privilege and of the Speech and
Debate Clause, and the distribution of gov-
ernmental authority among the separate and
distinct branches of government.

10. Movant further belleves that such ques-
tions raise important and delicate issues re-
garding First Amendment freedoms, par-
ticularly freedom of the press, freedom of
expression and freedom of assoclation.

11. Movant therefore sought to retain legal
counsel in connection with his appearance
before the grand jury.

12, Informed late Wednesday, August 25,
that Doris Peterson and James Relf were at-
torneys who had had experience in repre-
senting citizens subpoenaed to appear before
grand juries, movant contacted them by tele-
phone that same afternoon at their law of-
fices in New York City and arranged to meet
with them In person the following morning,
Thursday, August 28.

13. Movant met with the aforementioned
attorneys on Thursday, August 26. This was
the first time they had ever met.

14, After some discussion it became ap-
parent that time would be needed in order
properly to protect Dr. Rodberg’s rights and,
in particular, to prepare and obtaln affidavits
in support of the clalms enunciated above.

15. Therefore James Relf, one of Dr. Rod-
berg's attorneys, called Paul Vincent, United
Btates Attorney, on Thursday, August 26
seeking a voluntary adjournment of movant's
subpoena until movant and his attorneys had
had sufficient time to prepare a memorandum
of law and afidavits in support of Dr. Rod-
berg’s position.

16. Mr. Vincent declined to adjourn the
subpoena. He was thereupon Iinformed of
Dr. Rodberg’s intention to seek a stay from
this Court.

17. The affidavits and documentary mate-
rial which movant seeks time to prepare, will
show that the matters concerning which he
would be questioned will directly relate to
and concern the discharge of his responsi-
bilitles as staff member of the Honorable
Mike Gravel, United Stfates Senator from
Alaska,

18. Movant would show by affidavit the
need to insulate from executive and judleial
scrutiny the performance of his responsibili-
ties as an aide and agent of a United States
Senator, acting at the express direction of
that Senator, in order adequately to protect
the fulfillment of the Senator's constitu-
tional rights, duties and responsibilities as a
Senator.

In connection with the showing described
in thls paragraph and paragraph 17, mov-
ant intends to submit the affidavit of Sen-
ator Mike Gravel, who will describe in de-
tail the responsibilities of his office and his
relationship with movant. Senator Gravel is
presently in his home state of Alaska and
his aflidavit is therefore presently unobtain-
able.

19. The affidavits will further show that
Dr. Rodberg's appearance before the grand
Jury will constitute great and immediate ir-
reparable injury to the First Amendment
rights of movant and of others. In particu-
lar, movant would show that his appearance
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would exert a chilling effect and constitute
& prior restraint upon the public distribu-
tion and publication of the papers in the
possession of Senator Gravel and other al-
leged coples of the Pentagon Papers. The
appearance would also chill and inhibit the
future discussion and distribution in the
press and elsewhere of any facts which may
reflect unfavorably on past or present na-
tional administrations, facts of which every
American citizen must have knowledge if
he or she is to fulfill his or her respon-
sibilities as an informed and intelligent par-
ticipant as a voter and citizen in a demo-
cratic society.

21. Movant would further show by affi-
davits that compelling the appearance of a
cltizen before a grand jury for the express
P of testifying about the distribution
and publication of materials whose distribu-
tion and publication may not, consistent
with the First Amendment, be suppressed,
New York Times v. United States, 91 B.Ct.
2140 (1971), would deter the future dis-
tribution and publication of the same or
other similar materials by deterring persons
with access to such materials from supply-
ing them to the press, thus drying up press
sources of Information about matters of great
public Importance.

Movant submits that in consideration of
the aforegoing he should be excused from
appearance before the grand jury or, alterna-
tively, that this Court enter a protective or-
der limiting the permissible scope of inter-
rogation, unless and until the government
demonstrates a compelling justification for
movant's appearance and testimony. Specii-
ically, movant submits that the government,
to meet 1ts burden must show (1) reasonable
grounds to believe that Dr. Rodberg has in-
formation (11) relevant to a specific and spec-
ifled incident the grand jury has grounds
for investigating as a possible violation with-
in its jurisdietion of designated statutes,
and (iil) that the government bhas no alter-
native sources for the same or equivalent
Information whose use would not entail an
equal degree of Incursion upon First Amend-
ment rights. Movant further alleges that his
subpoena should be quashed on the grounds:

¢. That it violates movant’s right under
the Fourth Amendment and Title 18 U.S.C.
Sections 2510-20 to be free from unconstitu-
tional and illegal electronic survelllance;
specifically, that the subpoena itself as well
as the questions to be propounded to movant
are the direct or indirect product of un-
lawful electronic surveillance of or directed
at movant or of premises the survelllance of
which movant has standing to object to,

In connection with this issues, movant re-
gquests a hearing pursuant to Alderman v.
United States, 394 U.S, 165 (1969) and 18
U.8.C. § 3504, wherein the government must
affirm or deny the existence of such surveil-
lance and wherein, if the government repre-
sents that no such surveillance has oc-
curred, movant may examine the accuracy
and adequacy of that representation.

d. That in failing to delimit its scope, the
subpoena is unreasonable under the Fourth
Amendment; a denial of due process under
the Fifth Amendment; and a denial of the
right to the effective assistance of counsel
under the Sixth Amendment; and

e. That it constitutes an abuse of process.

Respectfully submitted.
Doris PETERSON,
JAMES REIF,
¢/o Center for Constitutional Rights.
[From the Washington Post, Aug. 18, 1971]
SENATOR GRAVEL To PuBLISH WAR PAPERS
(By Een W. Clawson)

Mike QGravel, the Alaska senator who
stunned his colleagues with a midnight read-
ing of portions of the secret Pentagon study
of the Vietnam war, has turned over the
documents to a Boston publisher for com-
pilation into a book.
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Beacon Press and Gravel said yesterday
the four-volume book would be released in
late October in paperback and hard cover
editions, New disclosures will be contained
in the volumes, they sald.

The book will be titled, “The Senator
Gravel Edition of the Pentagon Papers: The
Defense Department History of Declsion
Making on Vietnam.”

Beacon Press officlals said the initial print-
ing would range between 10,000 and 15,000
in paperback and fewer than 5,000 in hard
cover.

A Justice Department spokesman said the
Beacon announcement is being studied “to
determine what, if any, action will be taken.”
He pointed out that Attorney General John
N. Mitchell has said that “no avenue of
criminal prosecution has been ruled out in
connection with theft and unauthorized dis-
closure of the classified papers.

Beacon agreed to publish Gravel's coples
of the documents after negotlations with
Dr. Leonard S. Rodberg, a former University
of Maryland physicist who is now a fellow
at the Institute for Policy Studies here. Five
other publishers turned Rodberg down.

Gravel, in a speech yesterday before the
Commonwealth Club in San Francisco, sald
the controversial papers “‘deserve the widest
possible dissemination.” He said that was
his reason for shocking the Senate on
June 29 by alternately reciting and weeping
as he read parts of the documents and placed
about 4,000 pages into the record of his
public works subcommittee. That record has
never been published.

“Every American is entitled to the op-
portunity of examining and digesting for
himself the lessons they contain as a means
for ensuring that never again will this great
nation be duped into waging a war under
false pretenses,” Gravel said.

Beacon officials said in Boston the edition
would contain 14 times as much of the vo-

luminous papers as has been published in
the nation’s newspapers or in the Bantam-

New York Times book,
Papers,” issued in July.

The book will contain 95 per cent of the
Pentagon task force narrative on the history
of U.S. involvement in Vietnam, Beacon of-
ficials said.

Beacon is a nonprofit publishing firm asso-
ciated with the Unitarian-Universalist Asso-
ciation,

Beacon officials criticized the American
press for losing Interest in the study after
the Supreme Court upheld the right of
the New York Times and The Washington
Post to publish the classified material. Dan-
iel Ellsberg, who worked on the study in
the Pentagon, is awalting trial in Los Ange-
les after he admitted disseminating the ma-
terial to the press as an act of conscience.

Beacon officials said they did not antici-
pate legal repercussions, because they were
printing—with the exception of a foreword
by Sen. Gravel—only those documents that
the Alaska senator had placed in the sub-
committee record.

That record has not been published be-
cause Chairman Jennings Randolph (D-W.
Va.) reportedly was so furious with Gravel
for calling the unauthorized, nongermane
subcommittee meeting that he refused to
authorize payment of a stenographer or a
public record.

Before Beacon agreed about 10 days ago
to publish the papers, at least five New York
publishing houses and the MIT Press in
Cambridge, Mass.,, turned them down, ac-
cording to Rodberg.

Rodberg said yesterday the New York
publishing house of Simon and Shuster was
prepared to publish the documents sup-
plied by Gravel—by an as yet unidentified
source—until the Bantam boock went on the
market in July. He sald four other major
houses turned down the material, also on
grounds that it was a losing commercial
venture.

“The Pentagon
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A Beacon spokesman sald yesterday the
Gravel book is the biggest venture in the his-
tory of the small publishing firm. More than
$100,000 is required to bring out the book
by October, the spokesman said.

The documents and narrative will be pub-
lished verbatim in contrast to the Bantam
book, which also contained New York Times
news stories about the documents.

Gravel will receive no royalties. The Times
paid contributors to the Bantam bock a
flat fee for their work in addition to their
salaries as editors, reporters, and aldes.

The Pentagon Papers was jointly published
by Bantam Books and Quadrange Books, a
subsidiary of the New York Times. Profits
go to the two firms.

Rodberg’'s Involvement with Sen. Gravel
stems from the Alaska Senator’s June 29 read-
ing, although the physiclist's antiwar activ-
ities have been Increasingly visible.

During the 1969 Senate controversy over
the anti-ballistic missile system, Rodberg
was one of the authors of a study for Sen.
Edward M. Eennedy (D-Mass.) that con-
cluded the ABM would not work and would
appear to Russia as an escalation of the arms
race.

Rodberg was a member of the executive
committee of the Federation of American
Scientists in 1967 when the group declared
in a policy statement that no university
should accept grants that require research
findings to be kept secret. Last April, Rod-
berg edited a book, “The Pentagon Watch-
ers,” which explored mllitary propaganda
and secrecy.

[From Boston After Dark, Aug. 24, 1871]

WHY MIT aAnD HARVARD SUPPRESSED THE
PENTAGON PAPERS

(By Bo Burlingham)

On the cluttered desk of Howard R. Web-
ber, the director of the MIT Press, sits a
double pen holder inscribed with the words
“Publish and be damned.” Next to it is a
sealed box decorated with an intricate, celes-
tial pattern of suns and moons and stars.
Beneath the design appears the phrase, "Ex-
orcise the Pentagon.”

These sentiments notwlithstanding, the
MIT Press declined last month to publish the
Pentagon Papers out of a fear that the Nixon
Administration might retaliate with legal
action against the Press and the university of
which it is a subdivision.

It had impressive company in its decision.
Although several copies of the top secret
study are floating around Congress and the
New York Times has one from which it pre-
pared its articles, no one seemed willing to
make it avallable to the public, until Sen.
Mike Gravel of Alaska and the Beacon Press
ironed out a publishing agreement at the end
of July, Last Tuesday, in simultaneous state-
ments, they announced the publication of a
four volume, 2.5 milllon word, 3000 page
Senator Gravel Edition of the Pentagon
Papers, to be avallable In bookstores by late
October.

Knowledgeable sources indicated that the
Gravel edition will include all of the original
study except the section dealing with diplo-
macy. Dr. Daniel Ellsberg has said that he
gave the diplomatic documents only to Sen.
William Fulbright, Chairman of the Senate
Foreign Relations Committee, because he
feared that publicity would compromise
secret channels which might prove important
in a serious search for peace.

Now the common wisdom has it that the
publication of the ‘“complete” Pentagon
Papers comes as no surpirse. Yet prior to the
Beacon decision, at least six other publishing
houses—including the MIT and Harvard Uni-
versity Presses—passed up the opportunity to
publish them. It is in fact one of the ironies
of the Pentagon Papers episode that, except
for the efforts of Sen. Gravel and the Boston
Press, the study might have remalned un-
avallable to the public for an indefinite pe-
riod of time.
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Gravel took it upon himself to put the Pa-
pers into the public domain shortly after a
set came into his possession on July 24, “The
Senator believed that the public had a right
to the Pentagon Papers,” an alde said later,
“The executive branch was trying to keep
them under wraps, and it was unclear at the
time which way the courts would decide. He
was determined to get them out by hook or
by crook.”

Failing in his attempt to Introduce the
document into the Congressional Record, he
called a meeting of his Subcommittee of Pub-
lic Buildings and Grounds on June 20, at
which he read extensively from the study. He
placed the entire work on file with the sub-
committee and let it be known that reporters
could have copies for the asking. The next
day, several journalists took him up on his
offer. At least one newspaper, the St. Louls
Post-Dispatch, subsequently ran articles
based on the Gravel papers.

Meanwhile, a former physicist at the Uni-
versity of Maryland, now a fellow of the In-
stitute for Policy Studies in Washington, had
become involved in Gravel's project. In-
formed of the Senator's intention to release
the Pentagon Papers to ithe public, Dr. Leon-
ard 8. Rodberg attended the July 29 sub-
committee meeting as a sort of chronicler of
the events. The following Tuesday, July 6, he
returned to Capitol Hill to gather background
material for an article, at which time he dis-
cussed with Gravel the possibility of publish-
ing the entire study. The Senator liked Rod-
berg and recruited him as his publishing
agent.

With Gravel's approval, Rodberg ap-
proached a friend of his, well known in left
intellectual circles for his ability to get con-
troversial works into print, The friend con-
tacted Simon and Shuster, which expressed
an interest in the idea. On Thursday, July 8,
Gravel, Rodberg, and a lawyer flew to New
York to confer with Bernard Shur-Cliff, the
executive editor in charge of the Pocketbooks
Division.

They discussed the projeect well into the
night. Gravel insisted, first, that the book ap-
pear soon; second, that it be relatively in-
expensive; and third, that it be widely dis-
tributed. Shur-Cliff considered these terms
acceptable and spoke of publishing a mam-
moth paperback containing the entire narra-
tive, but not the documents (the official
memoranda, letters, telegrams, reports, ete.,
included as an appendix in the original
study). The book would be ready in three
weeks, and the first edition would run be-
tween 100,000 and 200,000 coples. It would sell
for $3.95.

On Friday morning, Gravel spoke with the
President of the publishing house, Leon
Shimkin, and then left for Alaska. Rodberg
and the others stayed behind to confer with
Simon and Shuster's lawyer (a retired gen-
eral) and the production personnel.

Later that same day, Bantam Books put
on sale a collection of New York Times ar-
ticles, under the title, The Pentagon Papers.

On Friday evening, the network newscasts
included repcrts about Bantam's first day on
the market, complete with films of the lines
of customers who purchased the entire stock
at the bookshop in the Pentagon. The ex-
ecutives of Simon and Shuster watched the
national news coverage and received their
own reports as well. The Bantam edition,
they decided, had cornered the market for
Pentagon Papers. “We estimated,"” Shur-Cliff
sald later, *that Bantam would sell a million
copies of its paperback within four or five
days. That meant that the Gravel project was
no longer commercially feasible for us.” At
midnight, he telephoned Rodberg to call off
the deal.

On Monday, July 19, Rodberg telephoned
Arnold Tovell, the editor-in-chief of the Bea-
con Press, to outline for him Gravel's pro-
posal. Tovell listened and asked him to call
back on Tuesday. He then conferred with of-
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ficials of Beacon and its parent organization,
the Unitarian Universalist Association. The
next day, he informed Rodberg that Beacon
was “very interested” and invited him to
come to Boston with the documents. Rodberg
flew here on Wednesday to work out an ar-
rangement with Beacon.

Beacon is a relatively small publishing
house and could not make an offer com-
parable to that of Simon and Shuster. It
would take the firm two to three months
to have its edition in the bookstores; the
complete, four wvolume, paperback work
would sell for $20; and the first edition
would number not more than 25,000 sets
(100,000 books).

Even such an arrangement would strain
Beacon's resources to the limits. While it has
not given a precise estimate of the cost of
producing the Gravel Edition, Goban Stair,
director of the publishing house, has put the
figure at ‘“well in excess of $100,000” and ad-
mits, “Frankly, I very much wish somebody
else were publishing this.” As a non-profit,
public-interest corporation, commercial con-
siderations play a secondary role in Beacon’s
publishing decisions. The publication of the
Pentagon Papers, its officials point out, will
at least delay the appearance of other works
they consider important.

And so when Rodberg left the Beacon of-
fices on Thursday, he was still looking for
& publisher for the Pentagon Papers. He had
learned that the MIT Press might be inter-
ested and, from Logan Airport, he tried to
reach its director, Howard Webber. On Fri-
day, July 23, he contacted Webber on vaca-
tlon in New Hampshire.

Gravel's offer came as a surprise to Webber,
but not a shock. By coincldence, members
of the faculty board which oversees the op-
eration of the Presg had discussed the possi-
bility of publishing the Pentagon Papers at
their last meeting in June. Webber described
the conversation as ‘speculative” and
“easual,” but it was serious enough to lead
him to belleve that they might well accept
Gravel's proposal.

He invited Rodberg to wvisit him in New
Hampshire and to bring along the Papers.
Rodberg obliged, and the two spent most of
Friday discussing the project.

According to Rodberg, Webber seemed to
have little doubt that the MIT Press would
publish the study. It was capable of doing
the job quickly (in three or four weeks) and
distributing the work widely. Moreover, be-
fore Rodberg left, Webber telephoned several
members of the faculty board, the legal coun-
sel for the Press and the Institute, and
Provost Walter Rosenblith—the highest
ranking administration official in the absence
of MIT President Jerome Wlesner—and re-
celved encouragement in the project. Every
board member he reached expressed keen
interest, though they did advise further con-
sideration.

Rodberg left for Washington on Friday eve-
ning believing that the MIT Press would
publish the Gravel edition of the Pentagon
Papers. It was left that he would discuss the
arrangements with Gravel and telephone
Webber on Saturday about the Senator’s re-
sponse. The following Wednesday, Charles
Fishman, the director of a Washington peace
group named War No More, would travel to
Boston to handle the final arrangements with
the Press, Royalties, It was agreed, would go
to War No More.

But Rodberg did not reckon with the ad-
ministration of MIT or the strength of the
Institute’s tles to the government, nor did
he take into account the fickleness of the
faculty board members.

On Monday, July 26, four of the eight
members of the board held an extraordinary
meeting with Rosenblith, the Institute’s law-
yer, and Webber in the Provost’'s office. For
two hours, they discussed the project, at the
end of which they decided that the MIT
Press would not publish the Pentagon
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Papers—notwithstanding the fact that it met
all of their normal criteria for publication.

The difference in this case was the legal
factor. After listening to the advice of coun-
sel, the board members concluded that pub-
lication of the Pentagon Papers would vio-
late the Espionage Act of 1917, under which
Daniel Ellsberg has been indicted. They con-
sidered it a good possibility, moreover, that
the Nixon administration would decide to
prosecute MIT. If the MIT Press knowingly
broke the law, so the reasoning went, it
would be performing a political act, and that
would run counter to Institute policy, le.,
that the university should not take political
stands and should not engage in any activity
which a significant minority of the university
community finds objectionable.

In addition, Rosenblith argued that the
publication of the Pentagon Papers by the
MIT Press would tend to link MIT and Ells-
berg in the public mind, Ellsberg, he said, has
been careful to avold assoclating MIT with
his actions, and the Institute preferred that
the separation be scrupulously maintained.

No one, it seems, raised the issue of free-
dom of the press, nor was the independence
of the university thought to be a relevant
question. Most important, the board mem-
bers apparently accepted the lawyer's analy-
sis as the accurate opinion of a competent
techniclan, and did not suggest that another
point of view be sought out—say, that of a
constitutional rather than a corporation
lawyer.

By the end of the meeting, only Webber
remained unconvinced. On Tuesday morning,
he informed Rodberg of the board’s decision.

The latter received the news with dismay.
That afternoon he returned to Boston to
work out the final arrangements with Beacon.
First, however, he had a friend approach the
Harvard University Press with the offer of the
Pentagon Papers. Director Mark Carroll re-
jected it out of hand.

Curlously, the legal question played no sig-
nifieant role in Beacon's consideration of the
project, nor did it appear to have much in-
fluence on the decislons of the New York
publishing houses. “They (Gravel's aldes)
went over the legal Implications In some
detail with our house lawyer,” sald executive
editor Shur-Cliff of Simon and Shuster, “and
we all pretty much agreed that this would
present no particular obstacle.”

In fact, only with MIT did the possible
violation of the Espionage Act become a
major factor in the decision not to publish.
Skeptics say that it provided a convenlent
loophole through which the Institute escaped
a situation which might have compromised
its standing with the Pentagon. They note
that MIT holds more Defense Department
contracts than any other university in the
country.

It is, indeed, remarkable that no one at the
meeting challenged the view that publica-
tion of the documents would constitute a
clear violation of the law. “Anyone who says
that,” commented one Harvard Law School
professor known for his work in constitu-
tional law, “is either very ill-informed or a
charlatan, pure and simple.”

Said Rodberg, an MIT alumnus, “It's obvi-
ous that no one considered the publication
of the Pentagon Papers very important, If
they had, they would have looked for other
advice, . . . But even If you accept their rea-
soning, you see they had a double allegiance.
In the end the members of the board decided
that their loyalty to a MIT as it now exlsts
was stronger than their loyalty to a free press,
which they are supposedly custodians of.”

Some of those present at the special meet-
ing on July 26 point out in self-defense that
the board members knew of Beacon’s willing-
ness to publish the Papers, “so it wasn't
as if we were keeping them from the public.”

However, this view was not shared by all
members of the board. As one of them, Prof.
Ernest Rabinowicz, observed, “If you see a
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man drowning, you don’t count on the next
person to save him. You decide either to save
him or to let him drown.”
In this case, evidently, Rabinowicz and his
colleagues decided to let him down.,
[U.S. District Court for the District of Mas-
sachusetts, Docket No. —]

UNITED STATES OF AMERICA VERSUS
JOoHN DOE

Leonard S. Rodberg, being duly sworn, de-
poses and says:

1. I am thirty-eight years old and have a
Ph.D. in physics. I am married, have four
children and live in Silver Spring, Maryland.

2. I am presently and have been since
June 29, 1971, a member of the staff of Mike
Gravel, United States Senator from the State
of Alaska. I am also a Fellow at the In-
stitute for Policy Studies in Washington,
D.C.

3. Upon information and belief, the pur-
pose of compelling my appearance before the
grand jury is to ask questions of me directly
relating to the discharge of my responsibili-
ties as an aide to and agent of Senator
Gravel.

4. The subpoena to appear before the
grand jury on August 27, 1971, at 10:00 a.m.
in Boston, Massachusetts, was served upon
me without prior notice on Tuesday eve-
ning, August 24, 1971, by an agent of the
Federal Bureau of Investigation in Maryland,

5. Due to prior professional commitments,
attorneys who I had anticipated would be
able to represent me proved unable to do
so. After some investigation I learned that
James Relf and Doris Peterson were at-
torneys experienced with respect to grand
jury proceedings. I contacted them at their
office on Wednesday, August 25, 1971, and
arranged to meet and did thereafter meet
with Mr. Relf and Ms. Peterson on Thurs-
day morning, August 26.

6. Said meeting was the first occasion that
I met with either Mr. Reif or Ms. Peterson,

7. Having had no prior notice of my sub-
poena and having had only one day in
which to consult with counsel, I have not
had an opportunity to gather affidavits and
other material which I believe will support
my claim that I should not be required to
appear before the grand jury, or that in the
alternative a protective order should be en-
tered limiting the scope of the questlons
that can be asked of me.

8. In particular, I would like to obtain
the affidavit of Senator Gravel who, I have
been informed, is presently in his home
state of Alaska.

9. Further, I would like to obtaln affidavits
if possible of reporters and publishers rela-
tive to the general practice with regard to
their sources of information and the rea-
sons for that practice. They would also in-
clude affidavits by other persons in the
academic community relative to the circula-
tion of documents generally therein. These
would be for the purpose of demonstrating
the importance of the First Amendment
rights which are involved.

10. Upon information and belief, I have
been the subject of wunlawful electronic
surveillance, which surveillance has resulted
in the issuance of the subpoena command-
ing my appearance before the Instant grand
jury and has tainted the questions to be
asked of me therein.

Leowarp S. RopeeErg, Ph.D,

[U.8. District Court for the District of
Massachusetts, Docket No. —]

UNITED STATES OF AMERICA VERSUS JouN DoE

James Reif, being duly sworn, deposes and
says:

1. I am an attorney-at-law duly licensed
as such in the State of New York. I make this
affidavit in support of the relief prayed for
in the attached motion.

2. On Wednesday afternoon, August 25,
1971, I received a telephone call from Dr,
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Leonard S. Rodberg In Maryland, asking that
Doris Peterson and I consult with him in
connection with a subpoena that had been
served on him the previous evening, August
24, 1971, compelling his appearance before
a grand jury in Boston, Massachusetts, at
10:00 a.m. on Friday, August 27, 1971.

3. I arranged for Dr. Rodberg to meet with
Mrs. Peterson and myself at our office the fol-
lowing morning in New York.

4. On Thursday, August 26, 1971, Dr, Rod-
berg met with Mrs. Peterson and me at our
office. This was the first time either Mrs.
Peterson or I had met Dr. Rodberg.

5. After some discussion, we decided that
to protect fully Dr. Rodberg's rights, it would
be necessary to prepare and obtaln afidavits
in support of the clalms enunciated in the
moving papers to which this affidavit Is an-
nexed, as well as to prepare a memorandum
of law.

6. Therefore I called Paul Vincent, United
States Attorney, that same day, Thursday,
August 26, 1971, seeking a voluntary ad-
journment of movant's subpoena until mov-
ant and his attorneys had had sufficient time
to prepare a memorandum of law and affi-
davits in support of Dr. Rodberg's position.

7. Mr, Vincent declined to adjourn the
subpoena. I thereupon informed him of Dr.
Rodberg's intention to seek a stay from this
Court.

8. Upon information and bellef, the grand
jury before which Dr, Rodberg has been sub-
poenaed is the grand jury which has received
widespread notoriety for its investigation of
the “Pentagon Papers.”

9. Upon information and belief the ques-
tions to be asked of Dr. Rodberg before the
grand jury will concern the June 29, 1971,
meeting of the Senate Subcommittee on
Public Buildings and Grounds at which, upon
information and bellef, Senator Mike Gravel
read and put into the record of the Subcom-
mittee part of the Pentagon Papers and
through aldées, distributed them immediately
thereafter,

10. Upon information and bellef, the ques-
tlons to be asked of Dr. Rodberg before the
grand jury will concern also the allegation
made In the newspaper articles attached
hereto as Exhibits “A"” and “B" that he has
been involved in an effort to publish as a book
the documents in Senator Gravels posses-
sion,

11. As an attorney I believe that Dr. Rod-
berg's interests will be best served If affidavits
supporting the attached motion to quash are
submitted with it. Due to the shortness of
time, however, it has not been possible to
prepare or obtain these affidavits upon which
Dr. Rodberg's claims will necessarily turn.

Jaumes RETF.

CERTIFICATE OF SERVICE
This is to certify that a copy of the afore-
going Motion to Quash and papers submitted
In support thereof was served upon Paul Vin-
vent, United States Attorney, Department of
Justice, by hand deliver, this 27th day of
August, 1971,

[In the U.S. District Court for the District
of Massachusetts, EBD 71-172]

BRIEF OF INTERVENER, SENATOR MIKE GRAVEL,

IN SurPORT oF MoTioN To QUASH SUBPOENA

(MixE GrRAVEL, U.S, Senator, intervener versus

United States of America in the matter of

Leonard S. Rodberg, United States of Amer-

ica versus John Dce)

In our brief of support of Motion To
Intervene, filed September 1, 1971, we set
forth In detail our reasons for concluding
that the appearance of Dr. Rodberg before
the federal grand jury under the present rec-
ord In this proceeding will violate Senator
Gravel's privilege to be immune from any
judicial inquiry of acts done by him and
his personal staff in the course of his duties
as a United States Benator this privilege be-

EXTENSIONS OF REMARKS

ing secured to Senator Gravel by the Speech
and Debate Clause of the Constitution. In
order to avoid undue repetition, we incorpo-
rate those basic arguments by reference and
limit this brief to a supplementation of some
of the points previously made.

(1) We observed In our previous brief (page
10) that the Executive branch itself has as-
serted, contrary to the position taken in this
proceeding, that an officlal’s privilege to be
free from question by a coordinate branch of
government extends in full force to his staff
assistants. In addition to insulating staff as-
sistants from questioning in Congress, the
Executive has invoked the privilege to sup-
press from Congressional inquiry planning
reports prepared by stafl assistants which in-
volve important aspects of foreign relations.
(See the Boston Globe, SBeptember 1, 1971,
page B attached hereto as Exhibit A.) It il
befits the Executive to now contend that a
similar privilege does not attached to Mem-
bers of Congress and to their assistants.

Research has also revealed that the Ex-
ecutive has in fact successfully litigated In
court the proposition that subordinate of-
ficials and stafl assistants are also privileged
for acts done in the discharge of their duties.

In Barr v. Matieo, 360 U.S. 6564 (1959), a
subordinate official in the Executive depart-
ment was sued for libel after maliclously
issuing a press release which challenged the
integrity of two critics and referred their
names to Senator Joseph McCarthy. Barr’s
only defense was that this communication
was absolutely privileged from judicial in-
quiry.! The BSupreme Court agreed. After
noting that the court has created rules of
absolute privilege to immunize judges and
their staffs and Executive officers of Cabinet
rank, in a matter paralleling the Constitu-
tional privilege of Members of Congress, id
569-70, and observing that the reason for
each privilege was that adverse court action
would otherwise “Inhibit the fearless, vigor-
ous, and effective adminstration of pelicies
of government” and “dampen the ardor of all
but the most resolute, or the most irrespon-
sible, in the unfiinching discharge of their
dutles," id 571, the court held that these
considerations dictate its application to sub-
ordinate officials.

“The privilege is not'a badge or emoluent
of exalted office but an expression of policy
designed to aid in the effective function of
government. The complexities and magni-
tude of governmental action have become so
great that there must of necessity be a dele-
gation and redelegation of authority as to
many functions, and we cannot say that
these functions become less important sim-
Ply because they are exercised by officers of
lower rank in the Executive hierarchy.” Id,
572-73. (Footnote omitted.)

Even closer to the factual setting of this
proceeding is the companlon case to Barr,
Howard v. Lyons, 360 U.8. 563 (1959). That
case was a libel suit against a Captain In
the Navy for preparing a memorandum to
his immediate superior and sending a copy
to Members of Congress, concerning condi-
tions in the Boston Naval Shipyard. Follow-
ing the principles enunciated in Barr, the
Supreme Court held Captain Howard to be
immune from suit.

The Barr and Howard decisions therefore
lend additional support to the thesis that
official privilege, to be viable cannot be
cabined in an arbitrary manner to the ex-
clusion of staff assistants, It seems indisputa-
ble that were Dr. Rodberg a member of the
stafl of a judge or Executive official he would
be entitled to absolute privilege for the con-
duet of his duties under official roles. Since
the source of the privilege herein asserted is
a provision of the Constitution which “itself
gives an absolute privilege to Members of
both Houses of Congress in respect to any
speech, debate, vote, report, or action done

1 Barr was represented by an attorney from
the Department of Justice.
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in Session,” Barr v. Matteo, supra 569, the
scope of the Congressional privilege surely
must be given at least as much respect.

(2) Perhaps in no other area of Consti-
tutional law is Mr. Justice Holmes' admoni-
tion so valid that a “page of anistory is worth
a volume of logic."” New York Trust Company
v. Eisner, 256 U.S. 345, 349 (1921). Behind the
“simple phrases™” of the Speech and Debate
Clause “lies a history of conflict between
the Commons and the Tudor and Stuart
monarchs during which successive monarchs
utilized the criminal and civil law to sup-
press and intimidate critical legislators,
United States v. Johnson, 883 U.S. 169, 178
(19066) . The Supreme Court has reminded us
that in considering the application of the
Speech and Debate Clause to criminal prose-
cutions we must *“look particularly to the
prophylactic purpeses of the clause,” molded
by “the long struggle for Parliamentary priv-
{lege In England,” id 182. Courts must there-
fore construe the clause bearing in mind the
fact, imprinted in our Constitutional herit-
age, that "“there is little doubt that the in-
stigation of criminal charges against critical
or disfavored legislators by the Executive in
& judicial forum . . . in England and in the
context of the American system of separa-
tion of powers, is the predominate thrust of
the Speech and Debate Clause.” Ibid.

It is against these contours that the instant
proceedings must be judged—striking against
the “taproots" of legislative privilege and the
“presupposition of our political history.”
Tenny v. Brandhove, 341 U.S. 367, 372 (1951).
For, under the undisputed facts of this pro-
ceeding, the Executive branch has deter-
mined to turn the clock back for our Con-
stitutional history. The institution of crim-
inal proceedings in retaliation for a speech
of a Unlted States Senator critical of Execu-
tive conduct of foreign policy is a recreation
of the seditious libel prosecutions which are
the historical root of the clause. When
Charles I was at first criticized and even-
tually denled funding from Parliament to
continue fighting a needless and bloody war
overseas, he struck back at his critics by
prosecuting Sir John Elllot and others for
“seditious” speeches in Parliament. 3 How.
St. Tr. 204, 332. The result was the greatest
Constitutional erisis in English history, until,
In 1668, “after a long and hitter struggle,
Parliament finally lald to rest the ghost of
Charles 1." Tenny v. Brandhove, supra, 3722

Even If history were not so clear in con-
demning retaliation by the Executive against
Senator Gravel for exposing and criticlzing
a disastrous chapter In American foreign
policy, the subpena would still be void, for it
“threatens those consegquences which the
Framers so deeply feared.” Cf. School District
v. Shempt, 374 U.S. 203, 230, 236 (1963). (Mr,
Justice Brennan concurring), Invoking the
grand jury in such a retallatory manner jeop-
ardizes separation of powers In the govern-
ment in three ways:

(A) It deprives the people of adequate
representation in Congress. No Member of
Congress who fears retaliation against him-
self or his staff can represent his constitu-
ents in the manner intended by the Framers.
Such action by the Executive would, to bor-
row from the language of Barr v. Matteo,
supra 571, “dampen the ardor of all but the
most resolute, or the most Irresponsible, In
the unflinching discharge of . . . duties.”

(B) It violates the freedom of speech in-
dispensable to representative government.
The people have the right to be Informed
by their representatives of the complete
workings of the government so that they can
meaningfully exercise theilr franchise. “The
people, not the government, possess the ab-
solute sovereignty.” See New York Times v.

3 At the opening of every new Parliament
since the Great Revolution, the Speaker of
the House of Commons has demanded of the
King an oath of fidelity to the privilege. (I
Blackstone's Commentaries * 164-65.)
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Sullivan, 376 U.S. 254 (1964). One branch of
government does not possess the power to
censor another and prevent or deter it from
communicating with the people. For the con~
sequence would be censoring the public's
right to know. As Madison sald, “If we avert
to the nature of Republican Government, we
shall find that the censorial power is in the
people over the Government and not in the
Government over the people.” 4 Annals of
Congress 934 (1794).

(C) It is an illegitimate intrusion by the
Executive into the Senate’s perogatives In
foreign affairs and in the conduct of war.
With the history of war dictated by the
Crown against the wishes of Parllament fresh
in their minds, the framers of the Constitu-
tion vested the war-making and appropria-
tion powers in Congress. Article I, Section 8,
Clause 11-14. As a further insurance of the
separation of powers in the foreign rela-
tions sphere, the Senate was given the Ad-
vise and Consent power on treaties. Article
II, Section 2, Clause 2,

In his speech on the Vietnam war and dis-
closure of the Pentagon papers, Senator
Gravel's actions fit into the past and con-
tinuing deliberations in the Senate on how
its powers should be used to terminate the
conflict in Indochina. This debate implicates
all of the Constitutional powers and duties
of the Senate over foreign affairs. It is a
flagrant violatlon of separation of powers for
the Executive to retaliate against critical
Senators so as to affect the outcome of
deliberations of a coordinate branch of
government.

Furthermore, in discharging its obligations
over foreign relations, the Senate has the
right to obtain and use all relevant informa-
tion. As the Supreme Court says in Watkins
v. United States, 354 U.S. 178 (1957) :

(Citation omitted.)

To put the matter simply the Executive
does not possess the Constitutional power to
tell the Senate what it may or may not read.

(3) In our previous brief we pointed out
the essential differences between a stafl as-
sistant and someone such as the Sergeant at
Arms, so that Congressional immunity ex-
tends to the former but not to the latter.
The arguments set forth herein further high-
light those differences. The purposes behind
the Constitutional privilege—Iinsuring fear-
less representation or an unfettered com-
munication to constituents, preventing re-
taliation by a hostile Executive, and preserv-
ing other values In our scheme of separation
of powers—all require that personal staff as-
sistants be immune for aiding Members of
Congress in the discharge of their duties. On
the other hand, none of these factors would
affect the accountability of persons such as
the Sergeant at Arms.

When, as in Powell v. McCormack, 395 U.S.
486 (1969) and Kilbourn v. Thompson, 103
U.S. 168 (1881) the Sergeant at Arms and
other officers carried out Congressional or-
ders in excluding a Member and arresting a
third person, they acted exactly as any fed-
eral law enforcement official does In execut-
ing a Congressional statute. Similarly, in
Dombrowski v. Eastland 387 U.S. 82 (1987),
Sourwine, the General Counsel of the Com-
mittee, conspired with others and then car-
ried out an unconstitutional search and
selzure, for which he, like every other law
enforcement official is subject to account-
ability in the courts.* If the enforcement
actions of these persons were not subject to
judicial review, the Constitutional rights of
citizens could not be preserved and Marbury
v. Madison would be reduced to mere rhetoric.
This, indeed, was the reasoning articulated in
Kilbourn and reiterated in Powell. 306 U.S.
506.

4 Indeed, Sourwine was afforded the limited
immunity of every police officer who enforces
a statute. See Pierson v. Ray, 386 U.B. 547
(1967).
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No Senator or Congressman will be de-
terred in discharging his responsibilities, or
in communicating freely with his colleagues
and constituents, or will be open to retalia-
tion by a hostile Executive because of the fear
that a law enforcement official will be held
judicially accountable for carrying out the
orders of Congress, whether made by resolu-
tion or statute. Nor will he be deterred if a
person such as Sourwine acts as a policeman
is subject to judicial review. On the other
hand, each of these adverse consequences
will be realized, and judicial review will not
be enhanced if a staff assistant can be held
liable for advising and helping a Member of
Congress in preparing and distributing a
speech, casting a vote and otherwise dis-
charging his dutles.

CONCLUSION

The subpoena issued by the Executive
branch in this case challenges the most basic
and bedrock principles of our Constitutional
form of government. It cannot withstand
analysis under the terms, history and poli-
cles of the Speech and Debate Clause. The
subpoena must be quashed.

Respectfully submitted,
ROBERT J. REINSTEIN,
CHARLES L. FIsHMAN,
Attorneys for Senator Gravel.

[In the U.S. District Court for the District of
Massachusets, Docket No. EBD 71-172]

ArFmoaviT ofF RoBEeT G. DUNPHY

(Mixe Graver, intervenor, versus United
States of America versus John Doe in re
Leonard Rodberg)

Robert G. Dunphy, Sergeant at Arms,
United States Senate, Washington, D.C. 20510,
being duly sworn, deposes and says:

1. By letter to me dated June 29, 1971,
Senator Gravel designated Dr. Leonard Rod-
berg as a member of his personal staff. Sen-
ator Gravel's letter is set forth below:

Mr. RoBerT G. DUNPHY,

Sergeant at Arms,

U.S. Senate,

Washington, D.C.

Dear Mzr. DunpHY: Effective this date
please add to my personal staff roll the name
of Dr. Leonard Rodberg.

Dr. Rodberg will serve as a speclal assist-
ant to me, with full access to my office, per-
forming duties I assign and under my direct
supervision.

SBincerely,
MixE GRAVEL.
U.S. DEPARTMENT OF JUSTICE,
Washington, D.C.

WirLiaM A. RIDGELY,

Financial Clerk,

U.S. Senate,

Washington, D.C.

Dear Mr. RmGELY: We would appreclate
your causing a search to be made of the of-
ficial records of the United States Senate to
ascertain whether the name of Leonard S.
Rodberg appears as an employee of the
United States Senate.

Thank you for your cooperation in this
matter.

Sincerely,
A, WiLLiAM OLSON,
Deputy Assistant Attorney General,
Internal Security Division.

[U.8. District Court, District of Massachu-
setts, Docket No. EBD 71-172]
AFFIDAVIT
(MixE GrAVEL, U.8. Senator, intervenor versus

United States, United States versus John

Doe in re Leonard S. Rodberg)

Leonard S. Rodberg, being duly sworn, de-
poses and says:

1. I have been subpoenaed to appear be-
fore a federal grand jury in Boston, Massa-
chusetts. I make this afidavit to show why
my appearance before this secret grand jury
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would violate the rights and privileges of
Mike Gravel, United States Senator from the
State of Alaska, and my obligation to assert
those rights and privileges, and would vio-
late as well my rights under the First Amend-
ment to the Constitution of the United
States.

2. My background, insofar as it bears upon
the instant matter, may be summarized
briefly:

In 1956 I was awarded a Ph.D. in physics
from the Massachusetts Institute of Technol-
ogy. In the following year I was a Research
Associate In nuclear physics at M.LT, and,
in the two years after that, Research Physi-
cist at the University of California at Berke-
ley, California.

In 1959 I became Assistant Professor of
Physies at the University of Maryland, a posi-
tion I held through 1961, when I obtained a
leave of absence to work as a Physical Scl-
ence Officer in the Disarmament Adminis-
tration in the Department of State. For this
position I recelved Top Secret Clearance from
the Department,

In 1962 when the Policy Research Office of
the Science and Technology Bureau of the
United States Arms Control and Disarma-
ment Agency was created. I was appointed
Chief of that office. In that positlon I was
responsible for directing and conducting
studies on United States disarmament pol-
icy and had ocecasion to work with officials
from the Defense Department, Central In-
telligence Agency, White House, and other
agencies concerned with national security
questions. I also supervised contract studies
with academic and industrial researchers and
served as liaison between them and the gov-
ernment. Further, I directed the work of
academic consultants on arm control studies
of interest to the government. I continued in
these various functions until 1966.

I should also mention that in the years
1960-67, I was a Consultant to the Los Ala-
mos Scientific Laboratory on questions re-
lating to nuclear physics. In order to be ap-
pointed Consultant I had to and did receive
Top Secret clearance from the Atomic Ener-
gy Commission.

From 1966 until 1970, I was Associate Pro-
fessor and Assoclate Chairman of the De-
partment of Physics and Astronomy at the
University of Maryland.

In the period 1967-70, I was also a Visiting
Fellow at the Institute for Policy Studies in
Washington, D.C. In July 1970, I became a
full-time Resldent Fellow at the Institute.

3. In addition to my work as described in
Paragraph #32, I have also authored numerous
written works and speeches. For example, in
19487 I wrote a graduate textbook on physics,
Introduction To The Quantum Theory Of
Scattering, published by Academic Press. In
1966-69, I published several articles and de-
livered a number of speeches to both univer-
sity and general audiences on ABM and arms
control. The articles included “ABM: Some
Arms Control Issues,” Bulletin Of The Atomic
Sclentists (June, 1967) and “Limiting Stra-
teglc Technology,” Bulletin Of The Atomic
Scientists (November, 1969).

4. Since 1966, I have been sought out by a
number of members of Congress for advice
and suggestions concerning ABM, arms con-
trol, the military budget, military policy, eco-
nomic conversion, how to study and evaluate
military organizations and policles, United
States policy in Vietnam, and new economic
priorities,

In the summer of 1969, I was asked to orga-
nize a Congressional conference sponsored by
more than fifty Senators and Congressmen,
on Planning for New Priorities. I organized,
participated in and spoke at that two day
conference which was held in the Senate Of-
fice Building during June, 1969, After con-
sultation with and under the direction of
some of these Congressmen, I secured the
participation of approximately fifteen aca-
demic experts in foreign and military policles
and economics. Press reports were issued on
the conference by the Congressional sponsors;
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newsmen were present and reported on the
proceedings.

On another occasion, at the request of the
sponsoring Congressmen, I spoke at and par-
ticipated in, and drafted the report for an-
other Congressional conference, which report
was subsequently published by the sponsor-
ing Congressmen,

In 1969 I wrote a chapter in a book commis-
sioned by Senator Edward Kennedy, entitled,
“ABM: An Evaluation of the Decision to De-
ploy an Anti-Ballistic Missile System”
(Harper and Row). Senator Kennedy wrote
the introduction to this book. My chapter
was entitled “ABM Reliability.”

5. In the summer of 1969, I was co-director
of a study of United States military organiza-
tion and policy. A dozen college students par-
ticipated in this three month conference un-
der my direction. The results of this study
were subsequently published in a book I co-
edited: The Pentagon Watchers (Doubleday,
1970).

During 1970 I directed two student
studies—one on defense contracting and the
other commissioned by Ralph Nader, on ana-
lytical consulting firms. A draft report was
written on the first study and press reports
issued. A book is in preparation on the second
study which will be published next summer.

In my position as Fellow at the Institute
For Policy Studies, I have been conducting
research and writing on the Vietnam War,
particularly the United States decision mak-
ing process, the operation of the United
States national security agencies, military
budget, economic conversion and the uses
of advanced technology. I also have or-
ganized conferences and seminars, directed
the research of students and am in commu-
nication with scholars from around the
country in connection with the aforemen-
tioned areas.

In April, 1971 I helped to organize, par-
ticipated in, spoke at and wrote the report
of the Conference on Economic Conversidn
sponsored jointly by a number of Congrese-
men and public organizations. In the course
of this activity I worked closely with & num-
ber of aides to individual Congressmen. The
report of the Conference has been published
by the Coalition on National Priorities and
has been distributed to members of Con-
gress and interested members of the public.

6. Since 1967 I have been on the executive
committee of the Federation of American
Scientists (hereinafter FAS). FAS Is a non-
profit organization of scientists and engi-
neers cencerned with the impact of science
on public affairs. As an executive committee
member of FAS, I participate in developing
policy position by preparing expert analyses
of issues under consideration based on my
special background and access to informa-
tion. In 1968, I submitted written testimony
on behalf of FAS to the House Armed Serv-
ices Committee. The positions taken by FAS
have in the large been opposed to official ad-
ministration policy. As the only member of
the executive committee resident in Wash-
ington, I have discussed FAS positions and
expert analyses with members of Congress,
often at their request.

I have also been on the Executive Board
of the Coalition on National Priorities and
Military Policy (hereinafter Coallition) since
1969. The Coalition is a coalition of peace
groups, church groups and other organiza-
tions concerned with military spending, arms
control and economic conversion. I have the
same role with respect to the Coalition as
with FAS. It, too, has adopted positions op-
posed to current administration policy, pri-
marily concerned with reducing military
spending. In the spring of this year I testi-
fied on the defense budget on behalf of the
Coalition before the Senate and House Armed
Services Committees.

7. On June 29, 1971, I was asked by Mike
Gravel, United States Senator from the State
of Alaska, to become a member of his per-
sonal staff and have been acting in that
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capacity since that date. Everything I have
done as Senator Gravel's aide, I have done
only after consultation with him and upon
his express direction.

8. From the foregoing, it can be seen that
my roles have been multiple: research, writ-
ing, lecturing, supervising research projects,
as well as providing advise, assistance, in-
formation, expertise to Senators and Con-
gressmen for the performance of their of-
ficial duties, as well as liaison to other per-
sons whose expertise Congressmen require.
Experience has shown that my success In
fulfilling these multiple roles depends upon
my ability to maintain access to a wide vari-
ety of confidential sources of information.
My knowledge of and ability to communicate
and advise on issues relating to government
policy in the areas mentioned above would
be seriously jeopardized if I should be forced
to appear before a secret grand jury.

Within the academic community, informa-
tion concerning matters of political impor-
tance often becomes avallable through con-
fidential sources. These sources are moved
to provide previously and otherwise nonpub-
lic information by the unwritten but certain
assurance that the fact of their disclosing
such information shall remain confidential,
Disclosure of that confidence would jeopard-
ize the source in any one of numerous ways,
as, for example, loss of one’s job.

This has been particularly true with re-
gard to American Involvement in Vietnam.
As the published reports from the Pentagon
Papers make clear, much information bearing
directly upon American responsibility for the
tragedy of Vietnam has been kept from the
American public, wholly without just cause.
And much of what the citizenry knows has
been supplied to it by the academic world.
That community has played a primary role
in the dissemination of facts regarding the
war in Southeast Asia, and thus has played a
significant part in the growth of American
opposition, indeed revulsion, toward the war.
This role has been fulfilled directly as by
the writing of articles, books, monographs,
the giving of lectures and speeches, the par-
ticipation in conferences, dlscussions and
debates. It has been done indirectly as by
supplying information to the press or to Sen-
ators and Congressmen.

I have fulfilled nearly all these functions
in the last several years. My ability to obtain
this information which is of substantial im-
portance to the American public has de-
pended In large part upon confidential
sources. In connection with American in-
volvement in Vietnam, I have received in-
formation from numerous persons who were
willing to provide that information upon
their belief that the facts surrounding its
transfer would not be revealed.

If, contrary to that expectation, I could
be questioned regarding those sources, such
a possibility would severely undermine my
effectiveness as a scholar and writer with
regard to Vietnam, for the fear of disclosure
of their confidences would force those sources
away. Without those sources, my contribu-
tions to the education of Americans with
regard to Vietnam would necessarily be un-
dermined.

Upon reflection it seems to me that per-
haps this ls precisely what the government
is trying to achieve. Subpoenaing persons
within the academic community quite clear-
ly tends to Intimidate their continuing to
work to get out the truth about Vietnam.
My own personal experience since August 4
is testimony to that. By intimidating that
small group of scholars who have access to
information about Vietnam that s otherwise
being kept from the American public, the
government can effectively inhibit continued
efforts within the academic community to
inform the people of the facts about Viet-
nam. Perhaps this is unintentional, but the
motive is irrelevant, Whether intended or
not, the inevitable effect of an effort to ques-
tion that small number of scholars who have
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access to confidential sources with regard to
American responsibility in Vietnam about
those sources is to dry up those sources. I feel
very strongly that this is most unfortunate:
it is only because the public has become in-
creasingly informed about Vietnam that it
has been able to exert some small measure
of control over executive policy here. And as
noted earlier, it is the academic community
that has been largely responsible for inform-
ing the public.

9. With particular reference to the assist-
ance which I render to Congressman, in addi-
tion to jeopardizing necessary confidential
sources, my future usefulness to them in the
capacities described earlier would be greatly
reduced if I should be forced to appear before
& secret grand jury where they might think
that privileged Congressional information
about their functioning in their official role
as Congressmen was obtained through me.
In view of the fact that grand jury proceed-
ings are secret their reliance on the con-
fidentiallty of their relationship with me
would be greatly jeopardized.

10. I believe that the danger of losing the
confidence of sources presently avallable to
me arises from my appearance before the
grand jury, unaffected by whether or not I
respond to particular questions. Information
is made available to me because my sources
belleve their communications will be kept in
confidence, This confidence is a fragile thing.
If sources fear that I can be forced to appear
In a8 secret proceeding to be questioned In
any way about their confidences they will
assuredly refuse in the future to provide me
with other information about which the pub-
lic has a right to know. It is the appearance
per se which creates this danger, for sources
of information are of course unable to wit-
ness or participate in the secret proceedings
and thus have no way to assure that their
confidences are being preserved.

LeoNARD S. RODBERG.

Sworn and Subscribed to before me this
8th day of September, 1971,

NANCY STEARNS,
Notary Public.

CERTIFICATE OF SERVICE

I hereby certify that I served this afidavit
upon counsel for the parties by causing a
copy of it to be malled, postage prepaid, to
Robert J. Reinstein at 1715 N. Broad Street,
Philadelphia, Pa., 19122, and Charles L. Fish-
man, 633 E. Capitol Street, Wash., D.C., 20003,
and by causing a copy of it to be hand de-
livered to the office of the United States At-
torney for the District of Massachusetts,
Boston, Mass.

[U.8. District Court for the Distrlet of Mas-
sachusetts, Civil Action, No. EBD T1-172-G]

AFFIDAVIT OF MIKE (GRAVEL

(MikE GRAVEL, intervenor versus United
States of America, United States of Amer-
fca versus John Doe, In Re.: Leonard
Rodberg)

I, Mike Gravel, being first duly sworn, do
depose and say that Dr. Leonard Rodberg
is, and has been since June 29, 1971, & mem-
ber of my personal staff in the United States
Senate,

MIKE GRAVEL,

Subscribed and Sworn to hefore me this
10th day of September, 1971.

MARGARET M, FPLAHERTY,
Notary Public.

GOVERNMENT OFPOSITION TO INTERVENOR'S
MoTIoN FOR SPECIFICATION
(In the matter of a grand jury subpoena
served upon Leonard 5. Rodberg)

Intervenor, United States Senator Mike
Gravel, requests the Court for an Order re-
quiring “. . . the government to specify in
detail the purpose, scope and exact nature
of the questions to be asked of Dr. Leonard
Rodberg by the Federal Grand Jury.” The
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motion is totally without precedent. The
Federal Rules of Criminal Procedure cer-
tainly do not provide for such an unusual
motion. The Federal Rules of Civil Procedure
do provide for a “Motion for More Definite
Statement,” but this is not what movant
is requesting, nor is this a civil matter
governed by the Federal Rules of Civil
Procedure.

On the merits, a witness need not be ap-
prised of the subject matter under Inguiry
by a Grand Jury. In Re Meckley, (D.C.M.D.
Penn, 1943), 50 F. Supp. 274; affd. 1837 F.2d
310; cert. den. 320 U.8. 370.

Further, a witness can neither question
nor control the scope of a Grand Jury in-
vestigation. Blair v. United States, 250 U.S.
273.

Wherefore, this motion should be deniled.

Respectfully submitted,
PauL C. VINCENT,
Attorney, U.S. Department of Justice.
Jon H. MARPLE,
Attorney, U.S. Department of Justice.

(In the matter of a grand jury subpoena
served upon Leonard S. Rodberg)
GOVERNMENT'S MEMORANDUM IN OPPOSITION
T0 LEONARD 8. RODBERG'S MOTION TO QUASH

A GrRAND JURY SUBPENA

(This Memorandum, In Addition To Opposing
The Motion of Leonard S. Rodberg Is Also
Addressed To The Motion To Quash The
Rodberg Subpoena Brought By The In-
tervenor, Senator Mike Gravel)

. THE SPEECH AND DEBATE CLAUSE CONFERS NO
LEGISLATIVE PRIVILEGE OR IMMUNITY UPON
SERVANTS, EMPLOYEES, OR AGENT OR INDIVID-
TAL SENATORS
Dr. Leonard S. Rodberg claims that the

subpoena served upon him violates the

Speech and Debate clause of the United

States Constitution on the grounds that he

*. .. was and continues to be, down to the

present date, a member of Senator (Mike)

QGravel's staff.” (Motion, p. 2). Further, he
claims that his activities directed toward
procurement of a publisher for the 'Penta-
gon Papers” were undertaken by virtue of

this servant/employee/agent relationship.
Assuming that Rodberg occupied a bona fide
staff position to the Senator* this allega-
tion is Insufficlent as a matter of law to estab-
lish any privilege to excuse responding to this
subpoena regardless of the scope of ingquiry
of the Grand Jury or the questions to be
presented to Rodberg.

The Constitution on its face provides for a
very limited privilege:

The Senators and Representatives . . .
shall in all Cases, except Treason, Felony and
Breach of the Peace, be privileged from Ar-
rest during their Attendance at the Sesslon
of their respective Houses, and in going to
and returning from the same; and for any
Speech or Debate In either House, they shall
not be questioned in any other Place. (Art.
I §6). Hereafter, “Immunity” refers to the
exemption from arrest; “privilege” refers to
the exemption from inquiry on account of a
speech made in Congress. The “Speech and
Debate Clause,” however, refers to entire
Constitutional provision quoted herein.

The wording of this clause makes no pro-
vision for its extension to even a Senator’s
family or body servants, much less his pro-
fessional assistants or staff, In the absence
of express provision, this court should be

* The Government contends that, in fact,
Rodberg was not a staff member of Senator
Gravel for purposes of exposure of or solici-

ting publication of the Pentagon papers. His
affidavit, a self-serving statement devold of
specifics, constitutes the sole allegation of
his agency; indeed, the news articles filed
therewith indicate that he had represented
himself to the Washington Post (P. Al, Au-
gust 18, 1971) and Boston After Dark (P. 1,
August 24, 1971) as being a fellow of the In-
stitute for Policy Studles.
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reluctant to find therein, as no other court
has yet done, a “privilege” or “immunity”
which would exempt an ordinary citizen
from the obligations of the law.

Constitutional history shows us that the

framers expressly excluded all other persons
from protection and for good purpose. At
the time this country was founded, England
had just succeeded in curbing the excesses
of Parliamentary privilege and immunity un-
reviewable by King or judiciary, which had
been gradually extended to the family, serv-
ants, and agents of the members of Parlia-
ment. Merrick & Durant v. Giddings, 1 Mac-
Arthur & M (11 D.C.) 55 (8.C.D.C. 1879);
Stockdale v. Hansard, 7T C&F 737, as cited in
Long v. Ansell 69 F. 2d 386 at 387 (C.A.D.C.
1934). The fruit of this restatement was
codified in an Act of Parliament, 10th George
IIT, Chapter 50, declaring that any person
could commence or prosecute an action or
suit against any member of Parliament, his
family, or his servants; that he was not im-
mune from service of process; that in no
wise could an action be stayed, dismissed, or
delayed on the basls of a claim of Parllamen-
tary membership. The sole exception thereto
was provided in Sec. 2:
But nothing in this act shall extend to sub-
ject the person . . . of any of the members . ..
to be arrested or imprisoned upon any such
sult or proceeding,

This very limited immunity, the exclusion
of the person of the member from physical
detainment through civil arrest characterizes
the scope of the Speech and Debate Clause
as enacted into the Constitution. Williamson
v. United States, 207 U.S. 425, 446 (1908).

No less an authority than Thomas Jeffer-
son has construed the Speech and Debate
Clause in precisely this fashion. In compiling
Jefferson's Manual on Parliamentary Prac-
tice, soon after the Constitution was ratified
he recounted how the Parliamentary Privi-
lege and immunity in England had continu-
ally expanded, untrammeled by judicial
definitlon, until the enactment of the afore-
mentioned Statute of 10 G III. However,

It was probably from thils view of the en-

croaching character of privilege that the
framers of our Constitution, in their case to
provide that the laws shall bind equally on
all, and especlally that those who make them
shall not exempt themselves from their oper-
atlon, have only privileged Senators and Rep-
resentatives themselves from the single act
of arrest in all cases except treason, felony,
and breach of the peace, during their attend-
ance at the session of their respective houses,
and In going to and returning from the same,
and from being questioned in any other place
for any speech or debate in either house.
(Jefferson’s Manual, supra, Sec. III as re-
printed in the BSenate Manual, 1967 at
382-383)
There has been found no post-revolutionary
judicial decision whatsoever which has ex-
tended legislative privilege to any member of
& Senator's staff, regardless of his status. It
must be considered, moreover, that Jeffer-
son's exposition constitutes a present aspect
of Senate procedure. Dr. Rodberg can hardly
clalm an extension of the scope of a Con-
stitutional provision which the Senate it-
self has not exercised and has In fact
disclaimed.

Further, Dr, Rodberg is In no position to
claim any exemption for himself even if it
extends to him. The rights are owing to the
house as a body or to the Senators as an
elected officlal, and the traditional practice
has been that, where a member has been
served with legal process in the form of &
subpoena duces tecum or ad testificandum,
he should recelve permission of his house to
respond thereto. Cannon’s Precedents of the
House of Representatives, 1936, §§ 586-588 at
pPp. 824-829; Trimable v Johnston, 173 F. 2d
651, 653 (C.A.D.C. 1959). Not being a member
of the Senate or of the staff of that body
the Senate has no interest In securing his
presence for the conduct of legislative busi-
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ness, Consequently, any exemption which Dr,
Rodberg could possibly have will have to be
claimed by the Senator of whose staff he is a
member. Denial of this motion would leave
Senator Gravel perfectly capable of asserting
whatever privilege or immunity he may feel
is due him on account of a subpoena served
upon a staff member.

II. NO IMMUNITY SUBSISTS IN A SENATOR TO
QUASH A GRAND JURY SUBPOENA ISSUED TO
PROCURE TESTIMONY RELATIVE TO ALLEGED
FELONIOUS ACTIVITY

Dr. Rodberg claims his legislative im-
munity by derivation as a staff member of
Senator Mike Gravel. Conversely, should the
Senator be without immunity to resist a sim-
ilar subpoena Dr. Rodberg is without im-
munity as well. As will be demonstrated
infra, the Constitution grants no immunity
for members of Congress to resist criminal
process in Grand Jury proceedings.

The Constitutional provision here at issue
was adopted for the sole purpose of exempt-
ing legislators from the archaic legal meas-
use of civil arrest. Williamson v. United
States, supra. After a thorough review of the
legislative precedents in England and in this
country, the Supreme Court concluded in
that case that immunity has never been
thought to interfere with the administration
of criminal justice. In fact, the stipulation
relating to “‘treason, felony, or breach of the
peace” is not intended to be limited but hav-
ing been lifted verbatim from the English
Bill of Rights of 1689, 1 W & M, Sess 2, C. 2,
refers to . . . all criminal cases and proceed-
ings whatsoever . . .” Cushing, 9th ed.
§§ 546, 567 as quoted in Williamson, supra, at
445-446. Thus, Congressman Williamson was
indicted, tried and convicted for conspiracy.
This is the law today, United States v. John-
son, 383 U.S. 185 (1966), though prosecution
in some cases may be made difficult due to
the admissibility in evidence of legislative
records not avallable to the prosecution or
that the defendant is privileged from Inquiry
in that the alleged crime was committed
through giving a speech on the floor of Con-
gress. This liability to criminal law is com-
pletely in accord with the scope and intent
of the Constitutional Convention: to guar-
antee an unfettered freedom of exchange in
the legislative process by removing the pros-
pect of retribution, either through *. . . pos-
sible prosecution by an unfriendly executive
and conviction by a hostile judiciary, . ., .”
United States v. Johnson, supra at 179. More-
over, it serves the “additional function of
reinforcing the separation of powers so delib-
erately established by the founders.” Ibid.,
at 178.

Yet the conventlon remalned aware that
government by legislative excess and disre-
gard of the lawful processes was no fanciful
danger; and that unless kept within legiti-
mate bounds this power could sap the in-
tegrity of our Federal system. Madison
pointed out at the time of ratification that
“[t]he legislative department is everywhere
extending the sphere of its activity, and
drawing all power into its impetuous vortex.”
He believed that specific obstacles had to be
erected against such possible abuses of pow-
er. See The Federalist, No. 48, pp. 338
340 (Bourne ed. 1914) and Nos. 40, 56 and
73. In the same veiln, Jefferson wrote to
Madison in 1789 that “[t]he tyranny of the
legislatures is the most formidable dread at
present, and will be [so] for long years.” See
Tenney v. Brandhove, 341 U.S. 387, 3756 n.4;
United States v. Brown, 381 U.S, at 443444,
and note 17 (1965). Should legislators suc-
ceed in disregarding the judicial powers of
inquiry into criminal conduct by refusing
compliance with a Grand Jury subpoena,
they would have elevated themselves above
the criminal law virtually by their boot-
straps, No testimony sought here will seek
to review a Congressman's political views,
his motives or any exercise of legislative dis-
cretion. In responding to a subpoena, Sena-
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tor Gravel would only fulfill his own duty
as a citizen to assist the Executive branch
in its own Constitutional obligation to en-
force the laws of the United States. Should
questioning prove self-incriminating, the
Senator would retain his own Fifth Amend-
ment privilege, in this regard. To withhold
testimony on the basis of exemption would
frustrate the separation of powers doctrine
by interfering in executive proceedings, and
in this case to forswear Senator Gravel's
own vested duty to uphold the Constitution
and laws of the United States.

The Speech and Debate Clause has been
previously construed to require compliance
by legislators with proper subpoena issued
to obtain testimony in the criminal prosecu-
tion of third party defendants. Mr, Justice
Chase held, when the issue was first pre-
sented, that a Congressman is subject to
subpoena regardless of whether Congress
might then be in session. United States v
Cooper, 4 Dallas (4 U.S,) 341 {1800). The case
has been followed without distinctlon or
overruling for over 170 years, and most re-
cently in United States v. Segar, 180 F. Supp.
467, 468 (SD.N.Y. 1960) at n.4. But cf: Trim-
ble v. Johnston, supra at 653 (dicta).

The Government neither affirms nor de-
nies that this proceeding is brought to in-
vestigate the disclosure of the so-called
“Pentagon Papers”. Yet assuming arguendo,
that such be the case the Senator could not
claim further that the grand jury cannot
lawfully inquire into the business of reading
and publishing the “Pentagon Papers" as it
constitutes privileged legislative business.
The speech and debate clause has been con-
strued to protect not only speeches given on
the floor of Congress, as in Johnson, supra,
but also to protect debates and speeches in
committee hearings, as well as reports, reso-
lutions, the act of voting and “in short, to
things generally done in a sesslon of the
House by one of its members in relation to
the business before it.” Kilbourn v. Thomp-
son, 103 U.S. 168, 204 (1880). Yet the action
of Senator Gravel which he assumes has led
to the subpoena of Dr. Rodberg stands in no
such footing. The Senator convened a special,
unauthorized, and untimely meeting of the
Senate Subcommittee on Public Works (at
midnight on June 29, 1971), for the purpose
of reading the documents and thereafter
placed all unread portions in the subcom-
mittee record, with Dr. Rodberg soliciting
publication following the meeting. (See news
articles attached to motion of Dr. Rodberg).
The Congress does not enjoy uncurbed power
to conduct business; excursions of commit-
tee hearings into private lives unconnected
with a legitimate legislative purpose have
long been held unconstitutional. Kilbourn
v. Thompson, supra; Marshall v. Gordon, 243
U.S. 531 (1917). The power of the judiciary
to reject unauthorized legislative activity
stands upon no less a precedent than Mar-
bury v. Madison, 1 Cranch (5 U.8.) 87 (1803).
The prerogative of Judicial review has been
exercised often in recent years to curb extra-
legislative excursions by Congressional com-
mittees. Watkins v. United States, 3564 U.S.
178 (1957); McGrain v. Daugherty, 273 Us.
135 (1927); Hentoff v. Ichord, 818 F. Supp.
(D.C. 1970). The reading of the paper in
question can have no possible relationship
to the legislative business with which Sena-
tor Gravel has sought to cloak himself. Even
the Senate has disclaimed official sanction
for his action. (See clipping, Washington
Post August 18 attached to motion of Dr.
Rodberg). Not being engaged in official sub=-
committee business, his actions cannot be
above scrutiny by those charged to enforce
the criminal statutes.

Even If Senator Gravel's activity can be
deemed official, his subsequent negotiations
for and contracting for the publication of the
Pentagon Papers divested him of whatever
privilege he may have had. In Long v Ansell,
69 F. 2d 386 (C.A.D.C. 1934) the court noted
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that whereas a legislator might be privileged
from being called into civil liability for state-
ments made on the floor of the Senate, the
privilege stopped with the legitimate conduct
of Congressional business; thus, if he repub-
lished the statement outside the Senate, he
might well be subject for liability therefor.
69 F, 2d at 389. By analogy, whatever legiti-
mate purpose he may have had in conducting
Subcommittee proceedings, was lost by re-
publishing the documents under his own
name. A subpoena issued to require grand
jury testimony relating to such actlivity
would require compliance, and by derivation
the compliance of Dr. Rodberg.

II. NO IMMUNITY SUBSISTS IN ANY SENATE
STAFF MEMBER TO RESIST A SUBPOENA ISSUED
TO PROCURE TESTIMONY IN AN INVESTIGATION
CONCERNING UNLAWFUL ACTIVITY
Dr, Rodberg implies in the alternative that

he acted and continues to act as a member
of the Senate stafl of the House and Grounds
Subcommittee (as opposed to being a mem-
ber of Senator Mike Gravel's personal staff).
The Government does not concede that such
implication represents fact. Moreover, even
assuming that Rodberg can support this im-
plication, it affords no grounds to excuse
compliance with a subpoena. The law spec-
ifled criminal llability for Congressional staff
members for unlawful acts committed while
acting under color of their official duties.
United States v. Nathan Voloshen, Cr. no,
T0-20 (8.D.N.Y. November 24, 1970). Congres-
sional staff members have likewise been sub-
ject to civil suit for unauthorized or uncon-
stitutional acts committed in their official
capacities, Accordingly, the House Sergeant-
at-Arms was held liable for false imprison-
ment as an aftermath of Kilbourn v. Thomp-
son, supra, and the Senate Judiciary Com-
mittee was held subject to sult in tort for
false Imprisonment in Dombrowski v. East-
land 387 U.S. 82 (1967). This rule prevalls
even If the action precipitating litigation was
ordered by Congress. Powell v. McCormack,
Fupra, at 505, and even if the court should
find that the Congressmen or Senators them-
selves would not be susceptible to suit for the
same actions or for directing the deeds com-
plained of. Powell, supra,; Trimble v, Johnson,
supra, at 664: The law relative to leglslative
employees thus appears no different than
that specifying immunity for other employees
or agents of the Executive brancih, who can
be sued for any activity which was unauthor-
ized or for which the purported authoriza-
tion was unlawful or unconstitutional.
Bivens v. Siz Agents, — U.8. —, 30 USL.W,
4821 (June 21, 1971). By analogy, should this
court find that Dr. Rodberg's actlons, taken
at the behest of Senator Gravel were not
strietly In accord with Congressional man-
date, or that such mandate was without
lawful or Constitutional support, then they
are fully subject to whatever criminal or
civil implications arising therefrom, and the
employee should be required to respond to
a subpoena relating thereto. Such a finding
would not conflict with any privilege of Sen-
ate employees to resist any subpoensa issued
to procure testimony concerning their offi-
clal actlons properly executed under lawful
directive.

IV. A SUBPOENA REQUIRING TESTIMONY BEFORE
THIS GRAND JURY IS NOWHERE VIOLATIVE OF
THE WITNESS' FIRST AMENDMENT RIGHTS
The most favorable view of the law relating

to protection of First Amendment rights

upon which movant can rely is that for the

Government to justify compelling disclosures

which would effect a violation of a witness'

First Amendment rights an overriding Gov-

ernmental Interest must be demonstrated.

Watkins v United States, 354 US. 178 ( ).In

conducting Congressional inquiries, for ex-

ample, “[w]here Pirst Amendment rights are
asserted to bar Governmental interrogation

resolution of the issue always involves a

balancing by the courts of the competing
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public and private interests at stake In the
particular circumstances shown."” Barenblatt
v. United States 360 U.B. 109 (1959) at 126.
“It is manifest that despite the adverse ef-
fects which follow upon compelled disclosure
of private matters, not all such inquirles
are barred. . . . The critical element is the
existence of, and the welght to be ascribed to,
the interest of the Congress in demanding
disclosures from an unwilling witness.”
Watkins, supra at 198,

The Government contends that these
proceedings have not yet reached the stage
at which this court must balance the in-
terests of the Government against the in-
fringement to be resulting from testimony.

Since Rodberg has not yet appeared to
testify, the questions to which he must re-
spond and the scope of inguiry for which
he has been summoned are as yet undeter-
mined. Moreover, the harm to result from
answering them cannot be asserted, giving
no basis for evaluation. For just this reason
(but by way of dicta) a Federal Court dis-
missed an actlon for restraining order to
prevent compliance with a Senate subpoena
in Cole v Trustees of Columbia University,
300 F. Supp. 1026 (S.D.N.Y, 1069). The
plaintiffs in that case failed to show that
the mere act of appearance, regardless of
questions to be asked, would present an im-
minent threat of irreparable injury. (400 F.
Supp. at 1031). Previous cases allowing a
witness exemption from having to give testi-
mony have arisen in the context of prosecu-
tion for contempt of Congress, when the sub-
ject of inquiry and specific questions had
become known.

Should this court deem It necessary to
weigh the competing public and individual
interests involved, the balance can only tip in
favor of compelling testimony. On the part
of the witness, the sole claim to individual
harm is that by merely being called to give
testimony, he will be subject to grave retri-
bution. On the confrary, this duty befalls
every good citizen in the same manner as
jury duty or serving as witness at trial. Fur-
ther, Rodberg cannot claim that questions he
will answer or responses to be required will
subject him to community publicity, social
approbation or pecuniary liability since hear-
ings are held in secret. For this reason, Con-
gressional hearing cases such as Barenblatt
where Intimate personal matters were re-
quired to be divulged in public are no au-
thority for the proposition that Rodberg will
suffer similar ridicule. On the other hand,
the Government is engaged In a crucial step
of enforcing the criminal law. ““The power to
investigate is basic.” Anderson v. Sills, 265 A.
2d 678, 56 N.J. 210 (8.C. N.J. 1970). In that
case, a state court denied an Injunction
agalnst the use of certain intelligence-gath-
ering procedures promulgated by the Attor-
ney General of New Jersey. The interests of
the Government in enforcing criminal stat-
utes go to the very purpose of Government's
existence; to protect citizens and property:

The PFirst Amendment Itself would be
meaningless if there were no constituted au-
thority to protect the individual from sup-
pression by others who disapprove of him or
the company he keeps. Hence, the First
Amendment rights must be weighed against
the competing interests of the citizen, If
there is no intent to control the content of
speech, an overriding public need may be met
even though the measure adopted to that
end operates incidentally to limit the unfet-
tered exerclse of the First Amendment right.
[265 A. 2d at 687]

The Government sees no possible circum-
stances under which the hypothetical deter-
rents to free speech or freedom of the press
alluded to in the witness’ motion ean inure
as a result of his mere appearance at this
grand jury investigation. Should questions
or testimony be raised which place him at a
disadvantage, time enough remains for this
court to again weigh the competing interests
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involved and protect whatever rights are in

danger of violation.

IITA. GRAND JURY PROCEEDINGS CONSTITUTE
NO “PRIORITY RESTRAINT' RELATIVE TO THIS
WITNESS
A subpoena issued to procure testimony in

a grand jury proceeding has no characteristics

whatever of a “prilor restraint” on the exer-

cise of individual rights under the First

Amendment. This proceeding, regardless of

outcome, will not affect the publication of

any papers of materlals such as the witness
has succeeded in having published. A “prior
restraint” by definition constitutes action
taken before the fact to insure that speech
or publication of questionable materials does

not occur. Near v. Minnesota, 833 U.S. 697

(1931); Bantam Books, Inc. v. Sullivan, 372

U.S. 58 (1963). It was the highly publicized

litigation brought to restrain previous pub-

lication of the “Pentagon Papers" which
ralsed and disposed of the prlor restraint
question. New York Times v. United States,

— USs. , 91 8. Ct. 2140 (June 30, 1971).

Indeed, that decision excepted treatment of

any issues which might be subsequently

ralsed in a criminal proceeding on account
of such publication. (Slip Op. of Mr, Justice

White, p. 10)* To that extent, New York

Times is authority for the proposition that

these grand jury proceedings have no charac-

teristics of a prior restraint on publication of
these documents.

IITB. TESTIMONY MAY NOT BE EXCUSED ON
GROUND OF ITS8 CHILLING EFFECT ON THE
EXERCISE OF FREE SPEECH
In the New York Times case the Supreme

Court again viewed with approval the de-
terring effect upon publication of vital de-
fense information effected by the passage of
the Espionage Act, 18 U.8.C. § 793, noting
that Congress refrained from passing addi-
tional provisions allowing the Executive
Branch to seek injunction in the belief that
criminal sanctions alone would be sufficlent.
(Slip op. of Mr. Justice White, p. 10). Thus,
whatever “chilling effect” is wrought by this
statute is deemed no violation whatever of &
citizen's First Amendment rights, Many pre-
vious cases deciding this same question have
reached a like conclusion. Abrams v. United
States, 250 U.S. 616, 619 (1919); Schenck v.
United States, and Bauer v. United States,
240 U.S. 47 (1918); Frowork v. United States,
240 U.S. 204 (1918). Having proved the stat-
ute Constitutional, the measures prere-
quisite to its enforcement can in no wise
be less so. Moreover, the witness cannot In-
directly raise an attack upon the constitu-
tionality of a statute which has long since
been proved viable.

Further, validly constituted Grand Jury
proceedings convened to enforce a time-
tested criminal statute can in no wise be
deemed to have such a “chilling effect” upon
the exercise of individual Constitutional
rights so as to justify exemption from com-
pliance with a lawful subpoena. The Supreme
Court has exercised this doctrine only so
far as to grant injunctive relief against
state officlals threatening prosecution un-
der patently unconstitutional criminal stat-
utes when the mere initiation of prosecution
insured certaln and irrevocable harm. Dom-
browski v. Pfister, 380 U.S. 479 (1965). This
does not deny that where Government-in-
stituted Civil litigation will have a deterring
effect upon the exercise of individual Con-
stitutional rights, state interests support-
ing the action must outweigkt the need for
protection of the individual rights. National
Association for the Advancement of Colored
People v. Alabama, 357 U.S. 449 (1958). But
where the Federal Government has enacted

* .. [Flallure by the Government to jus-

tify prior restraints does not measure Iits
Constitutional entitlement to a convietion

for criminal publication (Ibid., p. 4)
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legislation essential to the national economy
and having strong roots in the protection of
national security, some slight infringement
on the rights of a relatively few individuals
will be tolerated. American Communications
Associgtion v. Douds, 399 U.S. 382 (1950). This
grand jury proceeding has been Initiated as &
vital and unavoidable step in the investiga-
tion of possible violations of criminal stat-
utes. It threatens no Federal or official sanc-
tions whatever unless the witness should be
indicted. Since all testimony will be given
and received entirely in secret, no private
or community sanctions can attach to any
testimony given. As to the potential deterrent
effect upon commission of crimes affected by
indictment, this as aforestated stands as one
of the most approved and intentional effects
of eriminal jurisprudence.

Finally, the Supreme Court has just this
term taken further steps to limit the “chill-
ing effect” doctrine in Younger v. Harris,
401 U.S. 37 (1971), refusing to enjoin pros-
ecution in a state court unless the danger
from prosecution itself presented an uncon-
stitutional and irreparable Injury. No such
threat can be asserted here,

Indeed, Dr. ‘s entire allegation
relative to violation of his First Amendment
rights amounts to no more than the pos-
sibility that the threat of required testimony
may inhibit “future discussion” of facts
reflecting unfavorably to a national admin-
istration. (Motion, p. 6). In so stating, he
seeks to invoke the rights of others, a pro-
cedure proscribed in Titleston v. Ullman, 318
U.S. 44 (1943) and to raise Constitutional
issues not yet in esse nor for which there
exists any ascertainable case or controversy.
The disposition of his motion in his favor
would thus not appear proper judiclial treat-
ment of delicate and complex questions.

111, COMPLIANCE WITH THIS SUBPENA WILL CON-
STITUTE NO INFRINGEMENT ON THE WITNESS'
FREEDOM OF THE PRESS
The witness further seeks to suggest that

requiring his testimony series to infringe on

freedom of the press. No such problem is
presented with respect to him personally as
he has alleged neither that he is a reporter
nor that he Is a publisher. He should not be
allowed to obfuscate the issues before this
court by ralsing rights on behalf of others
not present and unidentified. But assuming
that Dr. Rodberg had sufficient standing to
claim a newsman’s privilege, there is insuf-
ficlent legal precedent to sustain his claim.

No statute has ever exempted news person-

nel from testifying in grand jury proceed-

ings, nor has such a privilege been specified
in the Bill of Rights. Only scant judicial
treatment has been accorded the question,

The Massachusetts Supreme Court has re-
cently ruled, however, that no such privilege
exists within this jurisdiction. In Re Pappas,

266 N/E.2d 207 (S.C.Mass 1871). In Pappas

the court ruled that a newsman is required

to testify before a grand jury convened to
investigate possible unlawful activity by
members of the Black Panther Party in the

Boston area, even If such testimony required

the divulgence of his news sources:
“Requiring & newsman to testify about

facts of his knowledge does not prevent their
publication or the circulation of informa-
tion. Any effect on the free dissemination of
news is indirect, theoretical, and uncertain,
and relates at most to the future gathering of
news . .. We adhere to the view that there ex-
ists no constitutional newsman’s privilege,
either qualified or absolute, to refuse to ap-
pear and testify before a court or grand jury.
The obligation of newsmen we think is that
of every citizen, vis. to appear when sum-
moned, with relevant written or other ma-
terial when required, and to answer relevant
and reasonable inquiries. Such appearance,
however, like those of other cltizens, are sub-
ject to supervision by the presiding judge to

prevent oppressive, unnecessary, irrelevant,
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and other improper inquiry and investigation
(and of course, subject to due protection of
the privilege of any witness against self-in-
crimination).” [266 N.E.2d at 302-303; foot=
notes and cltations omitted]

In so ruling, the court expressly rejected a
recent Ninth Circuit case, Caldwell v. United
States, 434 F.2d 1081 (C.A. 9 1970) now on
certiorari to the Supreme Court (cert. grant-
ed 39 USL.W. 3478 (May 3, 1971)). That
court allowed a newsman to decline testify-
ing at a grand jury proceeding also convened
to investigate Black Panther activity:

We hold that where it has been shown
that the public's First Amendment right to
be informed would be jeopardized by requir-
ing a journalist to submit to secret Grand
Jury interrogation, the Government must
respond by demonstrating a compelling need
for the witness’ presence before judiclal
process properly can issue to require attend-
ance.

We go no further than to announce this
general rule. As we noted at the outset, this
is a case of first impression. The courts can
learn much about the problems in this area
as they gain more experience in dealing with
them. For the present we lack the omni-
sclence to spell out the detalls of the Govern-
ment’s burden or the type of proceeding that
would accommodate efforts to meet that
burden. [footnotes omitted]

The unique facts in that case were exceed-
ingly important to the court’s holding. The
reporter, Caldwell, was a Black newsman who
had gained special access to the militant
Black Panther Party as a specific source of
news that was of great interest to the public.
(434 ¥.2d at 1090). Based upon its finding
that on these facts the Government had not
shown a compelling need that would out-
weigh the threat to First Amendment rights,
the court recognized Caldwell's right to ab-
stain from both appearing and testifying.

In rejecting Caldwell, the Pappas court
noted that:

Were we to adopt the broad conclusions of
that declsion, [Caldwell] that a newsman’s
privilege exists because of the First Amend-
ment, we would be engaging In judiclal
amendment to the Constitution or judicial
legisiation. . . . The opinion in the Caldwell
case largely disregards important interests of
the Federal Government and the several
Btates in enforcement of the eriminal law for
the benefit of the general public. We are of
the view also that the opinion unnecessarily
expresses Iin terms of newly discovered con-
stitutional absolutes, Interests of the news
media, which (so far as reasonably requiring
protection) may be guarded by sound judi-
cial discretion and administration. [266
N.E.2d at 302-303]

These considerations compelled the Pappas
court to reiterate the following general rule:

On the meager record before us, we can do
no more than to state (1) that a grand jury,
to carry out its ancient and important public
information, must be allowed appropriate
scope of investigation; (2) that it is the duty
of all citizens having relevant knowledge to
assist in such inquiries when called upon to
do so; (3) that the burden rests upon a wit-
ness, asserting impropriety In a grand jury
inquiry, to establish that the grand jury
inquiry is improper or oppressive; and (4)
that, in exercising his supervisory discretion,
the presiding judge (with respect to the ex-
amination of any witness and not merely as
to news gatherers) may take into account all
pertinent circumstances affecting the pro-
priety, purposes, and scope of the grand jury
inquiry and the pertinence of the probable
testimony of the particular witness to the
investigation in progress. (266 N.E. 2d at 303—
304) [Emphasis in original]

CONCLUBION

Dr. Rodberg has alleged no grounds what-
ever to justify exemption from full and com-

plete cooperation with the Grand Jury hear-
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ing now in session. Having been served with
lawful subpoena, he is obliged to comply
therewith under threat of judicial sanctions.

Dr. Rodberg is no staff member of any
United States Senator, Yet if he were, this
fact would not exempt him from compliance,
The Constitutional privilege extended to
members of Congress reaches no further,
even to members of thelr personal staff
or their families. Again, even If a Senate
staff member were entitled to protection
under the Speech and Debate Clause, this
exemption can only be claimed by the
Senator whom he serves or by the house.
Such a privilege, being derivative in na-
ture, cannot be claimed where it would not
protect the Senate member concerned; here,
Senator Gravel can himself claim no exemp-
tion. The Speech and Debate clause was en-
acted in its present form specifically to in-
sure that Senators would remain subject o
obligations and sanctions of the criminal
law and it has been applied in precisely
this fashion for over 170 years. Accordingly,
legislators have been deemed subject to sub-
poena and have occasionally been prosecuted.
Under the “privilege” provision, Congress-
men and their servants have always been
subject to judicial limitation upon their ac-
tions where, even though garbed in the trap-
pings of Congressional propriety, they have
issued subpoenas or ordered imprisonment
which transgressed their Constitutional
powers. Thus, this court has complete powers
to find that the activities in which the Sen-
ator and Dr. Rodberg were engaged were far
removed from legitimate Congressional busi-
ness and cannot therefore claim the protec-
tion of the privilege clause. Even if Senator
Gravel's activity in the subcommittee hear-
ing was privileged, efforts to have the
“Pentagon Papers” published thereafter com-
prised no official action. Finally, Dr. Rodberg
can claim no immunity by virtue of being
& Senate staff member. The law in this area
is no different from the laws of immunity
governing the officials of the Executive
Branch: an official is fully accountable for
his actions taken outside the scope of his
authority or prescribed in excess of his
agency's Constitutional powers. By analogy,
he cannot claim immunity from criminal
subpoena in connection with any actions
characterized as ultra vires.

Nor can Rodberg reach for the well-worn
cloak of PFirst Amendment privilege. This
Grand Jury proceeding constitutes no prior
restraint on his freedom of speech or ex-
pression; that issue has been previously liti-
gated in New York Times v. United States.
Nor can this proceeding be characterized as
having a chilling effect upon the exercise of
his rights. This proceeding threatens no pat-
ently unconstitutional harm, irretrievable
after the initial act of testifying; no courts
have ever reached this finding, whose effect
would be to disable the administration of
criminal justice. And, since Dr. Rodberg is
not a newsman he can clalm no privileges as
such.

The Government has not addressed itself
to the Movant's contention involving elec-
tronic surveillance, since this Court has pre-
viously denied his motion in that respect.

WHEREFORE, for all of the foregoing, it
is submitted that this motion should be
denied.

Respectfully submitted,
PaUL C. VINCENT,
Attorney, Department of Justice.
JoN H. MARPLE,
Attorney, Department of Justice.
CERTIFICATE OF SERVICE

Coples of the foregoing Memorandum in
Opposition to Leonard S. Rodberg's Motion
to Quash a Grand Jury Subpoena were
mailed, postage paid, this date, the fifth day
of September 1871 to Dorls Peterson and
James Reif, c/o Center for Constitutional
Rights, 588 Ninth Avenue, New York, New
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York 10036, attorneys for Movant. A copy has
also been mailed to Charles Louis Fishman,
Esq., 633 East Capitol Btreet, Washington,
D.C. 20003, attorney for Intervenor, Senator
Gravel.
JoN H. MARPLE,
Attorney, Department of Justice.

[In the U.S. District Court for the District of
Massachusetts, Docket No. EBD T1-172]

STATEMENT OF FACTS

(MIxE GgavEL, U.S. BSenator, Iintervenor
versus United States of America, United
States of America versus John Doe, in re
Leonard S. Rodberg)

THE PRESENT POSTURE OF THE CASE

On August 24, 1971, a subpoena was served
on Dr. Leonard S. Rodberg, directing him
to appear to testify before a federal grand
jury in Boston, Massachusetts, on August 27.
The subpoena gives no indication on its face
as to the nature of the testimony to be
sought from the witness, It does not state
what persons or crimes are allegedly the
subject of investigation. The person claimed
to be the subject of the investigation is
designated as John Doe and no statutes are
cited.

Dr. Rodberg is a member of the staff of
United States Senator Mike Gravel. Under
date of August 27, Dr. Rodberg moved this
Court to quash the grand jury subpoena and
for a stay pending disposition of the mo-
tion. The Court under date of August 27
granted such a stay and set the motion for
argument on September 10.

In Dr. Rodberg’s motion he alleged that
the subpoena should be quashed upon, inter
alia, each of the following independent
grounds:

(a) That it violates Congressional priv-
ilege, separation of powers and the Speech
and Debate Clause;

(b) That it abridges his right to freedom
of the press, freedom of expression and free-
dom of association, in viclation of the First
Amendment.

On August 27, Senator Gravel moved to in-
tervene in this matter, alleging in essence
that Dr. Rodberg was employed by him to
perform work in respect to the business of
the United States Senate and that all such
acts performed by Dr. Rodberg are immune
from judieial inquiry by virtue of the con-
stitutional provisions referred to above and
the privileges of members of the United
States Senate. On September 1 the motion to
intervene was granted. On that date Senator
Gravel moved to quash the aforesaid sub-
poena upon substantially the foregoing
grounds.

There are thus pending before the Court
at this time the motions of Senator Gravel
and Dr. Rodberg to quash the subpoena.

THE FACTUAL BASIS FOR THE MOTIONS

This is a further development of the New
York Times case (New York Times Company
v. United States, 91 Sup. Ct. 2140 (1971)).

While the government was litigating the
question of the right of the New York Times
to publish the so-called Pentagon papers,
to wit, on June 29, 1971, Senator Gravel, in
the course of a meeting of the Senate Sub-
committee on Public Buildings and Grounds,
of which he is chairman, read publicly a
portion of sald papers and inserted those
papers in his possession into the record of
the Subcommittee. Immediately after that
reading, and at the express direction of Sen-
ator Gravel, his aldes and assistants dis-
tributed to members of the press and others

copies of the papers from which the Senator
had read.

In connection with Senator Gravel's work
on the Pentagon papers, Dr. Rodberg was
engaged to perform analytical and advisory
work for the Senator because, as the record
shows, Dr. Rodberg has been a student of
the decision-making process of the United
States government, especially in regard to the
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Vietnam war. Dr. Rodberg's work for the
Senator was in the area of his expertise and
he assisted the Senator in threading his way
through the massive material which the Sen-
ator had obtained.

Dr. Rodberg, as the affidavits show, was
awarded a Ph. D. in physics from M.I.T. in
1956 and thereafter engaged in research and
teaching in that field. From 1960 to 1967 he
was a consultant at the Los Alamos Scientific
Laboratories on questions relating to nuclear
physics. Beginning in 1961 he was engaged by
the Disarmament Administration in the De-
partment of State, and in 1962 he hecame
Chief of the Policy Research Office of the
Science and Technology Bureau of the
United States Arms Control and Disarma-
ment Agency. He thus developed expertise
in the field of arms control, disarmament,
and the general matter of decision-making
process of the government in the war in Viet-
nam, In addition to publications in his orig-
inal fleld of physics, including Introduction
to the Quantum Theory of Scattering, pub-
lished in 1967, he wrote a chapter of a book
commissioned by Senator Edward Kennedy
entitled ABM: An Evaluation of the Decision
to Deploy an Anti-Ballistic Missile System,
and was co-director of the study of U.S. mili-
tary organizations and policy which resulted
in the publication of a book entitled The
Pentagon Watchers, of which he was co-edi-
tor. He has spoken and written extensively on
arms control, the ABM, and the strategy and
technology of military policies of the United
States.

His expertise in these areas led to his
developing a consultant relationship with
a number of members of Congress who came
to him beginning in 1966, and up to the
present time, for advice and suggestions con-
cerning arms limitation, the military budget
and policy, problems of economic conversion,
study and evaluation of military organiza-
tions and policlies, the United States policy
in Vietnam, and the impaect of that policy
on the allocation of priorities within this
country.

Indeed, In the summer of 1869, Dr. Rod-
berg was asked by a group of Congressmen
to organize a Congressional conference on
planning for new priorities. The conference,
which was held at the Senate Office Bulld-
ing, was sponsored by approximately 50
members of Congress. Dr. Rodberg partici-
pated In and spoke at the Congressional
conference. Under the direction of Congress-
men, he secured for them the participation
of academic experts In forelgn and military
policies and economics. At the request of
Congressmen he also spoke at, participated
in, and drafted the report for another Con-
gressional conference, which report was sub-
sequently published by sponsoring Congress-
men.

In the summer of 1970 Dr. Rodberg be-
came a full-time research fellow at the In-
stitute for Policy Studles, in which position
he has been conducting research and writ-
ing on the Vietnam war, particularly, the
United States decislon-making process, the
operation of the United States natlonal se-
curity agencies, military budget, economic
conversion, and the uses of advanced tech-
nology. He has also organized conferences
and seminars, directed the research of stu-
dents, and is in communication with schol-
ars from around the country in connection
with the aforementioned areas.

In April 1971, he helped to organize, par-
ticipated in, spoke at, and wrote the report
of the Conference on Economic Conversion,

sponsored jointly by a number of Congress-
men and public organizations. In this ac-

tivity he worked closely with a number of
aides to Individual Congressmen. The report

of the conference has been published by
the Coalition on National Priorities and has

been distributed to members of Congress
and interested members of the publie.
It is evident from the afidavits that Dr.
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Rodberg is one of the experts in this coun-
try on a great many matters having to do
with the decision-making process of the
United States and with the war in Vietnam
and has, at their request, and supplied his
expertise to Senators and Congressmen con-
cerned with the development of public pol-
icy In these areas.

As is clear from the affidavits, the rela-
tionships with Congressmen and Senators
are necessarily confidential and based upon
mutual trust. The ability of Dr. Rodberg to
furnish his expertise and the willingness of
Congressmen and Senators to consult with
him is entirely dependent upon the confiden-
tial character of their relationships. The
ablility of Senators and Congressmen to con-
sult Dr. Rodberg and use his expert knowl-
edge and skills would be greatly restricted
and hampered if they could not do so In
complete confidentiality.

Insofar as the evidence adduced in behalf
of movant in In re Grand Jury Subpoena:
Richard Falk, Witness, EBD T1-165, supports
our position, we respectfully incorporate that
evidence here.

Argument

I. The subpoena violates the Congression-
al privilege with respect to speech and de-
bate and, Senator QGravel having asserted
that privilege, Dr. Rodberg is barred from
responding thereto.

In the instant case the Court has granted
a motion to intervene on behalf of Senator
Gravel, who has asserted that the subpoena
addressed to Dr. Rodberg, a member of Sen-
ator QGravel's personal staff, is vioclative of
the Speech and Debate Clause of the Consti-
tution of the United States.

The issue as far as concerns Dr. Rodberg
is not whether he hag any privilege not to
testify but whether indeed he does not have
a duty to testify in light of the assertion
of the privilege by the Senator.

We will not burden the Court with repe-
tition of the arguments as to the scope and
meaning of the Speech and Debate Clause,
those issues having been fully presented to
the Court by Senator Gravel. Our only con-
cern therefore is to make clear Dr. Rodberg’s
legal obligation in light of the threatened
abridgement of Senator Gravel's constitu-
tional duties. Our submission at this point
is that Dr. Rodberg is duty-bound not to
testify In the light of the Senator's assertion
of privilege.? The relationships here are not
dissimilar from those that exlst between an
attorney and a client. The privilege with re-
spect to confidential communications to at-
torneys, as the courts have repeatedly said,
is a privilege of the client, and subject to
walver only by the clilent—not by the at-
torney. See Poliafico v. United States, 237
F. 2d 97 (8th Cir., 1958), cert. den., 352 U.8.
1025; Magida on Behalf of Vulcan Detinning

1Due to the shortness of time and the dif-
ficulty in contacting several persons includ-
ing Senators, we have not been able to ob-
tain as of this date the full evidence we In-
tend to present to the Court. However, we
expect to receive much of that evidence by
the date of the hearing on this motion and
will present it at that time.

*Had the Senator not intervened, then Dr.
Rodberg would have been duty-bound to
have asserted the privilege on behalf of the
Senator, no differently than is the responsi-
bility of the lawyer to assert the attorney-
client privilege on behalf of an absent client.
See, for example, Republic Gear Co. v. Borg-
Warner Corp., 381 P.2d 551, 556 (2d Cir. 1967),
where the court dealt with this question pre-
cisely and held that the lawyer was “duty-
bound to raise the clalm [of privilege] in
any proceeding in order to protect communi-
cations made in confidence” in the absence
of his client. Indeed in his first presentation
to this Court before the Senator was a party
Dr. Rodberg did assert this privilege.
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Co. v. Continental Can Co., 12 F.R.D. 74 (D.
C.N.Y., 1952); Petition of Sawyer, 129 F.
Supp. 687 (D.C. Wisc., 1955), afiirmed, 220
F. 2d 805, cert. den., 351 U.S. 966. As stated
by the court in Timken Roller Bearing Co. V.
United States, 38 F.R.D. 57, 64 (D.C.Ohio,
1964) : “Thus only the client can unseal his
attorney’s lips; only the patient can author=-
ize disclosure of sickbed confidences.”

Thus in this case Dr. Rodberg is duty-
bound to respect the assertion of privilege by
Senator Gravel and is in no position to
frustrate the Senator's claim under the
Constitution.

II. The subpoena must be quashed be-
cause under the circumstances of this case
Dr. Rodberg's appearance before the grand
jury would violate fundamental first amend-
ment rights.

The record establishes that Dr. Rodberg is
a highly regarded scholar in the field of the
decision-making mechanism regarding Viet-
nam within the government of the United
States. He has not only been able to dis-
seminate ideas directly to the American pub-
lic through writings and speeches but he has
acted frequently as consultant to legislators
who have themselves acted upon his advice
and expertise.

In this regard Dr. Rodberg is one of a small
number of scholars within the academic com-
munity who have played and continue to
play a unique role with respect to the war in
Vietnam. As the Court is undoubtedly aware,
opposition to the war did not arise full-
blown at the war's inception. Indeed, it is not
inaccurate to state that the war was, if not
endorsed, at least accepted without ques-
tion, in 1966 by a substantial majority of
Americans, However, as the Court is no doubt
equally aware, the last six years have wit-
nessed a staggering change in the opinions of
Americans toward the war. Today, the war
is strongly opposed by a substantial majority
of Americans.

We submit that the key to understanding
the full extent of the threat o First Amend-
ment rights posed by the proposed appear-
ance by Dr. Rodberg before the grand jury
lles in the understanding of how this pro-
found opposition to further American in-
volvement in Vietnam has grown. We would
respectfully suggest two interrelated ele-
ments: (1) that opposition has grown largely
as a result of information made available to
the American people by that small number of
scholars of which Dr. Rodberg is one, and (2)
that the ability of Dr. Rodberg (and others
like him, as for example, Professor Richard
Falk) to obtain such Information of vital
public concern flows ineluctably from sources
which are confidential.

American opposition to the war has grown
in large measure as a result of the people’s
growing awareness of the realities of the war.
Some of the realities uncovered are notorl-
ous: the massacre at My Lal, the corruption
of the Saigon regime, the maiming and dis-
figuring of human beings by the use of na-
palm, etc. etc. The list is endless, stark news-
paper headlines following each upon the
other. Equally as important in the Ameri-
can people’s understanding of this tragedy
has been their education as to the how and
the why behind each new story, It is in this
regard that Dr. Rodberg and other scholars
in the fleld of American decision-making
have performed so vital a function. It is
these scholars who through laborious dig-
ging and searching have uncovered the how
and the why and have then brought them to
the attention of the American public. It
is the nature of the decision-making proc-
ess and its implementation which best ex-
plain the individual incidents which result.

In digging and searching for information
with respect to American decision-making
regarding Vietnam, Dr. Rodberg has had ac-
cess to a variety of confidentlal sources. Such
sources attend the work of a man like Dr.
Rodberg in much the same way that con-
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fidential sources attend the work of a news-
paper man (or indeed the work of federal
law enforcement officials). They are indis-
pensable to obtaining the how and the why
regarding Vietnam. These sources are persons
in sensitive personal positions who are moved
to communicate important information with
assurances that their communications will
be kept confidential. These relationships be-
tween sources and Dr. Rodberg are delicate
and fragile, They depend upon a trust which,
once breached, is not reconstructed. We are
not suggesting that Dr. Rodberg or other
scholars are the recipients of official secrets
or information not lawful to obtain. The
wealth of confidential information which
they recelve 1s entirely proper, but not
available generally for the obvious reason
that government experts knowledgeable in
these matters do not feel free to air their
knowledge or opinions in public.

We take it to be unquestioned that there
is a substantial First Amendment interest in
the dissemination of information regarding
matters of public importance. The Supreme
Court has said:

“The newspapers, magazines, and other
journals of the country, 1t is safe to say, have
shed and continue to shed, more light on
the public and business affairs of the nation
than any other instrumentality of publicity;
and since informed public opinion is the
most potent of all restraints upon misgov-
ernment, the suppression or abridgement of
the publicity afforded by a free press cannot
be regarded otherwise than with grave con-
cern.” Grosjean v. American Press Co., 287
U.S. 233, 250 (1936).

It cannot for a moment be doubted that
the interest in the exposure to the American
people of information regarding American
involvement in Vietnam and the deception of
the government with respect thereto, the
most important public issue of the day, is as
substantial as any other. Were there such
doubt, one need only read the enduring words
of Justice Black in this regard:

“In the First Amendment the Founding
Fathers gave the free press the protection it
must have to fulfill its essential role in our
democracy. The press was to serve the gov-
erned, not the governors. The Government's
power to censor the press was abolished so
that the press would remain forever free to
censure the Government. The press was pro-
tected so that it could bare the secrets of
government and inform the people. Only a
free and unrestrained press can effectively
expose deception in government. And para-
mount among the responsibilities of a free
press is the duty to prevent any part of the
government from deceiving the people and
sending them off to distant lands to die of
foreign fevers and foreign shot and shell.”
New York Times Co. v. United States, 91 S.
Ct. 2140, 2143 (1971).

The Times case settled what should have
been clear all along—that the foundation of
our government is the people's right to know
the basic facts upon which governmental pol-
icy is based. And the constitutional clause
which establishes that principle is of course
the First Amendment.

In the New York Times case the govern-
ment sought to Impede by injunctive proc-
ess the constitutional right of the people to
“know" the facts upon which their govern-
mental polley was belng determined. The
Court refused and concluded that the peo-
ple’s right to know far outweighed any claims
of the executive to maintain secrecy. The
basic point was that it was the purpose and
intent of the First Amendment to prevent
that very type of secrecy.

The right to acquire information regard-
ing American Involvement in Vietnam is &
necessary right, one concomitant to the
right to disseminate that information. See,
e.g., Caldwell v. United States, 434 F.2d 1081
(9th Cir., 1970), cert, granted, 402 U.S, 542
(1971). The principle that information must
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not unnecessarily be cut off at its source is
fundamental to the concept of an unabridged
flow of that information to the people. As
Madison wrote:

“A popular government without popular
information or the means of acquiring it is
but a prologue to a farce or tragedy or per-
haps both.” ®

The Supreme Court has long recognized
that First Amendment freedoms can be vio-
lated as readlly by indirect abridgement as
by direct and has, accordingly, acted to pro-
tect those rights however they are threat-
ened. As Justice Stewart declared for a
unanimous Court In Bates v. City of Little
Rock, 361 U.S. 561, 523 (1960): “Freedoms
such as these are protected not only against
heavy-handed frontal attack, but also from
being stifled by more subtle governmental
interference.” Furthermore, the Court has,
in an unbroken line of cases, recognized that
compelling disclosure of facts intended to
be kept confidential may constitute just
such a “more subtle governmental inter-
ference.” See Sweezy v. New Hampshire, 364
U.S. 234 (1957); NAACP v. Alabama, 357 U.8.
440 (1958); Bates v. City of Little Rock, op
cit.; Gibson v. Florida Legislative Investiga-
tion Committee, 372 U.S. 539 (1963); De-
Gregory v. Attorney General of New Hamp-
shire, 383 U.S. 825 (1966).

In the present case it can be seen that an
effort to compel Dr. Rodberg to testify re-
garding matters disclosed to him in con-
fidence will interfere with the free flow of
information regarding Vietnam and thus
interfere with the dissemination of ideas
which lies at the core of the First Amend-
ment. Sources of confldential information
will no longer be sources if their communi-
cations are no longer confidential. The
people’s right to know will suffer accordingly,
for the explanation of the how and the why
of Vietnam will be based on just that much
less information.

That conndential sources of information
will dry up if they come to fear exposure 1s
not a novel perception. That fact is shown
not only here but in the companion case of
Professor Falk. The fact was shown (and
Jjudicially ) in the landmark case
of Caldwell v. United States, 434 F. 2d 1081
(9th Cir., 1970), cert. granted, 402 U.S. 542
(1971). Because Caldwell discusses the
abridgement of the public’s First Amend-
ment right to know that can occur where,
as here, a person is subpoenaed to appear
and testify before a federal grand jury con-
cerning information disclosed to him in con-
fidence, it is appropriate to examine that
case in some detall.

Caldwell involved a newspaper reporter who
had access to confidential sources of infor-
mation which was a matter of general pub-
lic interest. He demonstrated to the court
that the only way he could maintain his line
of communication with his confidential
sources was to maintain the absolute con-
fidentiality of his relationships. He then
argued that the very process of his appear-
ance before a secret grand jury would render
him suspect and would dry up his sources
of confidential information.

The court in Caldwell accepted this prop-
osition and concluded that the public's
right to know and Caldwell's need to main-
tain his lines of communication so as to serve
that interest of the public, outweighed any
claimed interest of the government to pro-
ceed by way of secret grand jury proceed-
ings at least unless the government could
show some compelling countervailing justl-
fication.

The essence of Caldwell is that in respect
to persons who function in the area of the
dissemination of information in the public
interest, and whose very functioning requires
the maintenance of confidentiality and trust,
the device of a secret grand jury proceeding

3§ Writing of James Madison 393 (Hunt
ed., 1806).
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is recognized as an impermissible interfer-
ence with such rights absent a strong show-
ing of governmental necessity.

This case, and its companion, that involv-
ing Professor Falk, poses exactly the same is-
sue in the context of the work of scholar-
Jjournalists who have contributed so much
to the final exposure of the deceptive nature
of government policy in Vietnam.

The role of scholarship and the dissemina-
tion of information on the development of
the war In Vietnam is nowhere more clearly
revealed than in the careers and work of Dr.
Rodberg and Dr. Falk. The current deter-
mination by the American people and their
representatives in Congress to reassert con-
trol over the policies of their government in
respect to the war is the product of years of
effort by journalists and scholars who have
dug deep and have exposed governmental
policies.

Scholarship is based upon access to in-
formation. The value of the material is such
that it is not all available in libraries. Much
of the material upon which serious studies
have been made comes from personal inter-
views of a most confidential nature. The
ability of a scholar to function—just as the
ability of Caldwell to function—is dependent
upon the lines of communication remaining
open. There is a compelling right of the peo-
ple to have avallable to them information
regarding a matter not only of general im-
portance but a matter which is the most im-
portant issue of the day. Therefore the em-
ployment of a process which Impedes these
lines of communication is an impermissible
burden upon the First Amendment, absent
a strong showing, not made here, of govern-
ment necessity. The infringement of the
First Amendment s accomplished in this
case merely by Dr. Rodberg's appearance
before the grand jury. In this regard, Cald-
well Is agaln instructive.

Emphasizing that *[t]hroughout history
secret interrogation has pcsed problems and
caused unease,” 434 F. 2d at 1089, the Court
of Appeals concluded that because of the
secret nature of the grand jury proceedings,
the First Amendment issues in that case
required that the subpoena itself be quashed.
The essence of Caldwell was that the con-
fidentlal relationships between a newspaper
reporter and his sources of information would
be destroyed by the very requirement that
he appear for a secret interrogation—after
all, nobody could be sure what he would say
under compulsory process behind closed
doors and the basis of trust would thus be
destroyed.

As the court in Caldwell sald in referring
to a reporter's relationship with his sources:

“The relationship depends upon a trust
and confidence that is constantly subject to
re-examination and that depends in turn
on actual knowledge of how news and infor-
mation imparted have been handled and
on continuing reassurance that the handling
has been discreet.

“This reassurance disappears when the re-
porter is called to testify behind closed
doors. The secrecy that surrounds Grand
Jury testimony necessarily introduced un-
certainty in the minds of those who fear a
betrayal of their confidences."”

The conclusion in Caldwell as to the effect
of the witness's appearance on his confiden-
tial source is as fully applicable to such a
source when his communication is to a
scholar-writer as when it is to a newspaper
reporter. Indeed, the instant case Is even
stronger than Caldwell on the issue that the
mere appearance before a grand jury would
bhe destructive of fundamental First Amend-
ment interests. This is because Dr. Rodberg
not only makes his expertise, achieved in
large measure by reason of confldential in-
formation, available to the public at large,
but makes it available on a direct consult-
ing basis to SBenators and Congressmen.

The facts in the record establish that Dr.
Rodberg is a highly regarded scholar in the
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fleld of the decision-making mechanism
within the government of the United States,
particularly on the issues of the Vietnam
war. He has been consulted frequently by
legislators in that respect. An indispensable
element of his ability to function is the com-
plete confidence placed in him by those who
give him information, as well as by those
who utilize his information. If it was true,
in Caldwell, that there is a First Amend-
ment public interest in the preservation of
the confidential relationship between a news-
paperman and his sources of information,
how much more true is it that there is a
First Amendment public interest in the pres-
ervation of confidential relationships be-
tween an expert on one of the most impor-
tant issues of the day, and those Senators
and Congressmen who seek his counsel.

It is literally true that the effective func-
tioning of the Congress of the United States
would be threatened if its members could
not rely on knowledge they obtained in con-
fidence from experts in a field. If the execu-
tive branch seeks to force such persons to
testify In secret, the legislative process,
which is at the heart of the democratic
functioning of our scelety, is impaired.

The issues go far beyond the rights of Dr.
Rodberg or even his relationship with a par-
ticular Senator. The chilling effect upon all
persons engaged in the legislative process—
Congressmen, Senators, their aides, and per-
sons called upon fo give them the benefit of
their knowledge and expertise—can have
devastating impact upon the workings of
the democratic process. Again, as pointed out
in Caldwell, the objective of the First Amend-
ment “is the maximization of the ‘spectrum
of avallable knowledge' . Id. at 1084. How
much more true is it that the objective of
the First Amendment is to assure the maxi-
mization of the spectrum of available knowl-
edge to the representatives of the people
engaged in the legislative process.

It is common knowledge, as pointed out in
Senator Gravel's brief before this Court, that
the executive branch has frequently insisted
on its need to have confidential communica-
tion within its own branch. Thus, It is
notorious that the President has refused to
permit Mr. Kissinger to testify before vari-
ous committees and only last week the ad-
ministration refused to disclose to the Senate
Forelgn Relations Committee a planning re-
port on the United States military aid pro-
gram which the Pentagon had termed an
“Iinternal working paper.” Attorney General
Mitchell in the President's name invoked
executive privilege to keep an F.B.I. investiga-
tive report out of the hands c¢f a House sub-
committee.

The need of Congressmen and Senators to
have the benefit of confidential communica-
tion of experts is even greater, for without
such communication they have no possibility
of being informed of the basis on which they
are to exercise their legislative powers. And
the interest is not that of legislators; it is
rather the interest of the public at large,
because the informed functioning of the leg-
islative body allows the expression of the
body politic.

What we ask the Court to recognize, exactly
as did the Court of Appeals in Caldwell, is
that the very process of secrecy In interroga-
tion of an expert in American policy who has
access to confidential communications is in-
herently inconsistent with the character of
relationships which the First Amendment
and the legislative process require to be pro-
tected. Legislators will not soon again avail
themselves of Dr, Rodberg's expertise, if his
communications with Senator Gravel can be
scrutinized in secret before a grand jury.

CONCLUSION

This is In large part an unprecedented mat-
ter touching upon prineiples which go to the
root of our sgystem of government. If the
obligations of the Legislature can be ques-
tioned in the manner the Government seeks
here, this case will be remembered as a turn-
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ing point in our constitutional history, a
point at which the most basic principle of
separation of powers was blurred and our sys-
tem of checks and balances sacrificed. For
the aforegoing reasons, the subpoena served
upon Dr. Rodberg should be quashed.
Respectfully submitted,
JAMES RETF.
SEPTEMBER 8, 1971,
CERTIFICATE OF SERVICE

I hereby certify that I served this brief
upon counsel for the parties by causing &
copy of it to be mailed, postage prepaid, to
Robert J. Reinstein at 1715 N. Board Street,
Philadelphia, Pa., 19122, and Charles L. Fish-
man, 633 E. Capitol Street, Washington, D.C.,
20008, and by causing a copy of it to be hand
delivered to the office of the United States
Attorney for the District of Massachusetts,
Boston, Mass.

[ District of Massachusetts, E.B.D. No.
71-165-G]
MEMORANDUM oF DEecisioN, OCTOBER 4, 1971

(United States of America versus John Doe,
in the matter of a grand jury subpoena
served upon Richard Falk)

Garrity, J. Petitioner, a prominent profes-
sor of international law and critic of the war
in Vietnam, seeks to quash a subpoena com-
pelling his appearance before a federal grand
jury ostensibly Investigating crimes related
to the release and dissemination of the much-
publicized “Pentagon Papers.” At a hearing
on August 20, 1971, the court stayed Pro-
fessor Falk's appearance and ordered that
petitioner and the government file affidavits
and memoranda of law prior to a further
hearing on September 10.

That the grand jury is investigating crimes
related to the Pentagon Papers, which were
the subject of the decision of the Supreme
Court in New York Times Company v. United
States, 1971, 403 U.S. 713, and for whose al-
leged unauthorized possession and conver-
sion Daniel Ellsberg has been indicated in
the Central District of California, is apparent
from the prosecuting attorneys’ oaths of of-
fice on file with the Clerk. They describe the
current investigation as being hased on in-
formation “that various persons have vio-
lated in the District of Massachusetts the
laws relating to the retention of public prop-
erty or records with intent to convert (18
U.S.C. 6841), the gathering and transmitting
of national defense information (18 U.S.C.
793), the concealment or removal of public
records or documents (18 U.8.C. 2071), and
conspiracy to commit such offenses and to
defraud the United States (18 US.C. 371),”
The parties' arguments have proceeded on
this assumption,

The nature of the petitioner’s claim, which
is supported by thirty affidavits, including
his own, is indicated by the following excerpts
from his affidavit:

“My motion to guash this subpoena 1is
based on the principal contention that my
mere appearance before this particular Grand
Jury will impair greatly my capacity to carry
on my professional duties in an effective
fashion. This contention arises from the
rather distinctive character of my profes-
sional identity. Much of my professional work
has involved writing and advising on the
United States role in the Vietnam War. This
effort has been dependent upon the trust of
many individuals and upon access to a va-
riety of kinds of confidential information.
My contact with the subject-matter of this
Grand Jury investigation is solely a conse-
quence of this trust and with the exclusive
purpose of carrying out my professional role
as an author and a journalist. To require
my appearance in a secret proceeding of this
type that is concerned with this subject
would undermine the confidence of others
in my capacity to protect my sources of
information against disclosure ... .
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“My professional work involves a number
of different roles. In several of these roles re-
lating to writing and advising on matters of
United States foreign policy, especially in the
setting of the Vietnam War, the relevance
of confidentiality should become apparent
from a recital of my actual experience over
the last several years. In brief, confidential-
ity of relationship has been essential for me
in the following roles: (1) as a scholar de-
voted to revealing the truth as it relates to
issues of American forelgn policy and, in par-
ticular, to the Vietnam War; (2) as a jour-
nalist who writes for the public on these
issues in national newspapers and maga-
zines; (3) as a consultant for TV and radio
broadcast activity in relation to this subject-
matter; (4) as an expert witness for defend-
ants who rely on arguments relating to the
legal status of the war; (5) as a consultant
and adviser to Members of Congress and
other government officlals concerned with
these issues.”

At the hearing, in arguing the breadth of
the interest relied upon by petitioner, coun-
sel quoted as follows from the affidavit of
Professor Stanley Hoffman of Harvard Uni-
versity, Professor of Government and Chair-
man of the University's Standing Commit-
tee on West European Studies:

“This scholarly function goes beyond the
role which the media perform In informing
the public, also on the basis of research
whose confidentiality must be protected. To
be sure, governments do not always like the
analyses or advice scholars produce. But the
destruction of the function scholars provide
is too high a price to pay in retallation for
unwelcome views or unorthodox judgments.
Bcholars are of course morally and legally
responsible for what they prescribe. But such
responsibility is one thing, an obligation to
divulge their sources is quite another—and
would come dangerously close to harass-
ment."

The parties rely heavily on two recent de-
cislons, one by the Court of Appeals for the
Ninth Circuit concerning a newspaper re-
porter and one by the Supreme Judicial
Court for Massachusetts concerning a news-
man-photographer, in which the Supreme
Court has granted certiorari. Petitioner’'s
precedent is Caldwell v. United States, 9 Cir.,
1970, 434 F. 2d 1081, cert. granted 402 U.S.
842, There a Tederal grand jury conducting a
“general investigation” into a possible crimi-
nal activity by members of the Black Panther
Party subpoenaed petitioner, a black re-
porter for the New York Times specializing
in news concerning Panther activities. By
motion in the District Court, petitioner
sought to quash the subpoena, arguing (as
the court later found) that “compelled dis-
closure of information received by a journal-
ist within the scope of . . , confidential rela-
tionships jeopardizes those relationships
and thereby impairs the journalist’s ability
to gather, analyze and publish the news .. .”
Application of Caldwell, N.D. Calif., 1970, 311
F. Supp. 358, 361, The district court never-
theless ordered that he testify, entering in-
stead a broad protective order designed to
shut off investigation into confidential in-
formation while permitting “questions con-
cerning . . . statements or information . . .
given to him for publication or public dis-
closure .. ." Id. at 362,

Caldwell refused to appear, and on appeal
from the ensuing contempt order the Court
of Appeals reversed, holding that even his
mere appearance before the grand jury would
jeopardize “the public’s First Amendment
right to be informed . . ." United States v.
Caldwell, supra at 1089.! The court empha-

1% Where First Amendment rights are as-
serted to bar governmental interrogation,
resolution of the issue always involves bal-
ancing by the courts of the competing pri-
vate and public interests at stake in the
particular circumstances shown."” Barenblatt
V. United States, 1959, 360 U.8. 109, 126.
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sized, however, the narrowness of its holding;
while recognizing that the threat of lost
sources was dominant in the case before it,
it stated that “not every news source . . . is
as sensitive as the Black Panther Party . .."
Id. at 1090.

The government cites In Re Pappas, 1971
Mass., Adv. Sh. 69, cert. granted 402 U.S.
942, In which a newsman-photographer em-
ployed by a television station refused to
answer certain questions of the grand jury
about what he saw and heard in a store
serving as a Black Panther Headquarters.
Pappas had been allowed to enter the head-
quarters on condition that he not report
anything he saw or heard inside the store
except a police raid. In rejecting his con-
tentions that his testimony before the grand
Jury would violate a privilege to protect
the source of information acquired in con-
fidence and his rights under the First and
Fifth Amendments to the Constitution of
the United States, the court stated at 76:

“Were we to adopt the broad conclusions
of that [Caldwell] decision, that a news-
man's privilege exists because of the First
Amendment, we would be engaging in ju-
diclal amendment of the Constitution or
judicial legislation. Requiring a newsman
to testify about facts of his knowledge does
not prevent their publication or the ecir-
culation of information. Any effect on the
free dissemination of news is indirect, the-
oretical and uncertain, and relates at most
to the future gathering of news. The opinion
in the Caldwell case largely disregards im-
portant interests of the Federal government
and the several States in enforcement of the
criminal law for the benefit of the general
public. We are of the view also that the
opinion unnecessarily expresses, in terms
of newly discovered constitutional abso-
lutes, interests of the news media, which
(so far as reasonably requiring protection)
may be guarded by sound judicial discre-
tion and administration.”

In the court’s opinion petitioner does not
fit within the Caldwell doctrine, though not
mainly because he is not a newspaper re-
porter. The public interest under the Pirst
Amendment in the “maximization of the
‘spectrum of available knowledge'" which
the Caldwell court deemed sufficient to over-
ride an unlimited grand jury subpoena clear-
ly is of the same general nature as the pub-
lic interest alleged by petitioner here. In no
way do his facts become any less a part of
the “spectrum of avallable knowledge,"
Griswold v. Connecticut, 1965, 381 U.S. 479,
482, for appearing in books and articles
rather than in a newspaper. Such media are
“vehicle[s] of information and opinion” of
& type long recognized by the Supreme Court
as being within its definition of “the press."
Lovell v. Griffin, 1938, 303 U.S. 444, 452,

Even though a substantial First Amend-
ment right is here involved, the Caldwell pro-
tection is not applicable because, upon con-
sideration of all the affidavits filed in support
of the motion, the court perceives no real
likelihood that petitioner’s sources of law-
fully transmitted information will be in-
hibited by his mere appearance before the
grand jury.® The facts here and in the Cald-
well case are crucially distinguishable. Re-
porter Caldwell’s sources were members of
the Black Panther Party, persons often lack-
ing in education and sophistication whose
distrust of government, especially of police
and prosecutors, is well known. No persuasive
analogy can be drawn between a Black Pan-
ther’'s fear of harassment and prosecution and
the anxieties of petitioner’s sources who

2 The issue of the legality of Professor Falk's
information and sources is not before the
court and for purposes of this decision the
information is presumed both lawful and of
public value. Obviously, sources of illegally
revealed information may and must be “in-
hibited"” by investigation and prosecution.
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likely are highly trained and sophisticated
individuals. Such persons, highly placed in
the councils of government, education and
industry, undoubtedly will continue to “leak”
confidential but otherwise lawful information
to petitioner and indeed to other scholars,
journalists and consultants too. The facts
here fall far short of showing a confidential
relationship between petitioner and his “con~-
tacts” as unique and exclusive as that which
obtained between Caldwell and his Black
Panther acquaintances.

In addition, the grand jury in the Cali-
fornia case was engaged in a “general investi-
gation” not focused on specific crimes. Cald~-
well v. United States, supra at 1082. While
even such a general investigation may be
conducted, Hale v. Henkel, 1906, 201 U.S. 43,
it is clear that one might operate to place rea-
sonable fear of disclosure and jeopardy into
the minds of diverse law-abiding citizens.
Here, however, the government has indicated
the specific statutory offenses which it is in-
vestigating, State v. Knops, 1971, 49 Wis.2d
647, and the reasonableness of such inves-
tigation is supported by the fact that at least
some of the Pentagon Papers, or coples
thereof, were possessed by persons in Massa-
chusetts, since portions were published by a
Boston newspaper.? Where the investigation
is thus focused, the court will not presume
that men of substantial intelligence and good
intent will be inhibited from pursuing other-
wise lawful activity; it is more rational, and
more likely, that such persons will presume
that the grand jury process will not be mis-
used agalnst them.

The motion to quash is denied. So ordered.

W. ARTHUR GARRITY, JT.,
U.S. Distriet Judge.
|U.8. District Court for the District of
Massachusetts]

SusPoENA To TESTIFY BEFORE GRAND JURY
(U.8. versus John Doe)

To: Leonard Rodberg, 420 Eisner Sreet, Silver
Spring, Md.

You are hereby commanded to appear in
the United States District Court for the Dis-
triet of Massachusetts at P.O. & Courthouse
Building in the city of Boston on the 14th
day of October 1971 at 11:00 o'clock A.M. to
testify before the Grand Jury and bring with

ou’
% Please report to: Richard E, Bachman,
Asst. U.S. Attorney, Chief, Criminal Division,
Rm. 1107 P.O. & Courthouse, Boston, Mass,
RusseLL H. REID,
Clerk.

Date October 4, 1971.

By Denise Irwin, Deputy Clerk.

[In the U.S. District Court for the District
of Massachusetts, No. EB.O. T1-172]
MorioN OF INTERVENOR-PETITIONER FOR RE-
CONSIDERATION AND STAY PENDING RECONSID-

ERATION AND/OR APPEAL

(Mike Gravel, United States Senator, In-
tervenor-Petitioner versus United States,
United States versus John Doe, in the mat-
ter of a grand jury subpoena served upon
Leonard Rodberg)

1. Senator Mike Gravel, intervenor-peti-
tioner, respectfully moves this Court to re-

sIn New York Times Co. v. United States,
supra, at 754, Mr. Justice Harlan, dissenting,
referred to “the seemingly uncontested facts
that the documents, or the originals of which
they are duplicates, were purloined from the
Government’s possession and that the [New
York Times and Washington Post] newspa-
pers received them with knowledge that they
had been feloniously acquired.”

1 Strike the words “and bring with you”
unless the subpoena is to require the pro-
duction of documents or tangible things, in
which case the documents and things should
be designated in the blank space provided
for that purpose,
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consider its resolution of two issues In the
“Memorandum of Decision and Protective
Order” entered on October 4, 1971. Movant
respectfully submits that these issues ought
to be reconsidered because they present
complex and important questions of con-
stitutional law and were not heretofore dis-
cussed in sufficient depth by the parties.
Movant further respectfully submits that
given the holding of the Court the appear-
ance of Dr. Rodberg before the grand jury
will violate movant’'s privileges and rights
secured by the Speech and Debate Clause.

2. The first issue upon which movant seeks
reconsideration relates to this Court’s hold-
ing that the actions of Senator Gravel to in-
form fully his constituents about Executive
conduct in foreign relations, by arranging for
the republication and public distribution of
the official record of the Subcommittee on
Public Buildings and Grounds, were not pro-
tected by the Speech and Debate Clause and
could be investigated by the Grand Jury and
made the subject of criminal proceedings in-
stituted by the Executive.

3. In the course of its discussion on this
issue this Court stated (Slip Opinlon, page
12, In. §):

“The Senator has made no specific claim
that his legislative privilege extends to his
actions subsequent to the Subcommittee
hearing. However, this claim has been ad-
vanced by Dr. Rodberg and contested by the
Government and hence the Court has con-
sidered it.”

Movant respectfully submits that he did
specifically assert that republication of the
Subcommittee record was protected by the
Speech and Debate Clause. A significant por-
tion of oral argument was devoted to this
issue, and there was an extended colloquy
between the Court and counsel for movant.
Furthermore, counsel for movant did not an-
ticipate that the Government would argue
that the Congressional privilege did not ex-
tend to republication, and In fact this argu-
ment was contained in only one paragraph
of the Government's brief, with citation to
dictum in a paragraph of a declision decided
37 years ago. (Government Brief, p. 11).
There was at that point no time to file a reply
brief, and counsel for movant could only out-
line their arguments orally.

4. The issue of whether the Grand Jury can
interrogate and the Executive institute crimi-
nal proceedings against a member of Con-
gress or his staff assistant for republishing a
committee record critical of Executive con-
duct in foreign relations is of utmost impor-
tance to separation of powers in our tri-
partite system of government. As is elabo-
rated in the Memorandum of Law attached
hereto, movant believes that the precedents
and policles of the Speech and Debate Clause
demand that the privilege is applicable to re-
publication of the Subcommittee record un-
der the facts of this case, At the very least,
this issue is of such magnitude that a final
decision on it should be based on more re-
search and argument of counsel for the
parties than has heretofore been presented.
Movant therefore respectfully requests this
Court to reconsider its decision on this ques-
tion.

5. The other issue upon which movant
seeks reconsideration relates to whether or
not the protective order issued by the Court
adequately protects movant's constitutional
privilege. For the reasons set forth in the
accompanying Memorandum of Law, movant
respectfully submits that this Court’s find-
ings that “the government's interest in (Dr.
Rodberg's) testimony pertains to his acts as
Senator Gravel's assistant with regard to the
Pentagon Papers and that the government
attorneys plan to guestion him about them
before the Grand Jury,” (Slip Opinion, pages
5-6) when combined with the failure of the
government to specify the purpose and scope
of the questioning (as it has done in similar
cases of privilege) and the secrecy of the
Grand Jury proceedings, compels a quashing
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of the subpoena as a matter of law or at a
minimum a more inclusive protective order.

6. Due to the importance and complexity of
these issues, movant respectfully requests
this Court to stay enforcement and execution
of the subpoena served upon Dr. Rodberg
pending reconsideration, Such a stay Is es-
sentlal to preserve the status quo and will
not unduly affect any legitimate interests of
respondent.

7. Should this Court deny reconsideration,
movant respectfully requests a stay pending
appeal. The issues presented herein, in the
context of a criminal proceeding, are of first
impression and have never previously been
decided by the Court of Appeals or by the
Supreme Court. The precedent set in this
case will have far-ranging implications in
the relations of the three branches of gov-
ernment and in the construction of Article
I, Section 6 of the Constitution. A stay pend-
ing appeal is necessary to preserve the status
quo, and preserve for appeal these Important
issues. As to movant, the denial of the mo-
tlon to quash and the motion for specifica-
tion is a final order, inasmuch as movant
himself has not been directed to appear be-
fore the grand jury and cannot thereby ob-
tain review by refusal to comply with this
Court's order. Appellant’'s rights cannot be
protected by walting until questions are
asked of Dr. Rodberg, because: (a) appellant
is not entitled to attend the secret grand
jury proceedings; and (b) any questioning
of Dr. Rodberg concerning the official ac-
tions of appellant itself violates the terms
of the Speech and Debate Clause, regardless
of the answer given thereto by Dr. Rodberg
and regardless of the outcome of the grand
jury inquiry.

8. Movant requests oral argument upon
this motion,

Respectfully submitted,

CHARLES L. FISHMAN,
HEerBERT O. REID,
RoBERT J. REINSTEIN,
Attorneys for Senator Gravel.
[In the U.S. Court of Appeals for the First
Circuit, No. —]
MEMORANDUM OF LAW IN SUPPORT OF MOTION
OF APPELLANT FOR STAY PENDING APPEAL

(MixE Graver, U.S. Senator, appellant
against United States, appellee)
INTRODUCTION
In the “Memorandum of Decision and Pro-
tection Order" issued October 4, 1971, the
Court below made three basic findings of
fact and ten conclusions of law. The findings
of fact, which are relevant to this motion,

are: !

1. Dr. Leonard E. Rodberg is a personal
staff assistant of Senator Gravel. Slip Opin-
ion, p. 4).

2. “[A]s personal assistant to [Senator
gravel], Dr. Rodberg assisted [Senator Grav-
el] in preparing for disclosure and subse-
quent disclosing to [Senator Gravel's] col-
leagues and constituents, at a hearing of the
Senate Subcommittee on Public Buildings
and Grounds, the confents of the so-called
‘Pentagon Papers,” which were critical of
the Executlve's conduct in the field of for-
eign relations.” (Slip Opinion, p. 2).

3. “Viewing together the crimes which
this grand jury 1s investigating and the
chronology of acts and events leading up to
Dr. Rodberg’s subpoena, the Court infers that
the government's interest in his testimony
pertains to his acts as Senator Gravel’s as-
sistant with regard to the Pentagon Papers
and that the government attorneys plan to
question him about them before the grand
jury.” (Slip Opinion, pp. 5-6).

The conclusions of law made by the Court
below may be summarized as follows:

1. The Speech and Debate Clause “is
limited specifically to legislative acts and
antecedent conduct so intimately related to
them such as cannot be proved without re-

Footnotes at end of article.
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sort to inguiry into legislative acts.” (Slip

Opinion, p. T).

2. Senator Gravel's legislative acts may not
consistently with the Speech and Debate
Clause be the subject of questioning of any
witness before the grand jury. (Slip Opinion,
P- 9).

3. All actions taken by Senator Gravel at
the June 29 Subcommittee meeting, and in
preparation for and intimately related to this
meeting, are privileged. (Slip Opinion, pp.
10, 16).

4, The judiciary may not Inquire into the
purpose or legitimacy of the Subcommittee
meeting. (Slip Opinion, pp. 10-11).

5. “[T]he legislative privilege conferred by
the Speech or Debate Clause belongs to Con-
gressmen only and not to thelr assistants and
aides.” (Slip Opinion, p. 7).

6. However, in order to protect a Senator's
privilege, it “must extend to some activi-
ties of a member of his personal staff act-
ing at his direction.” (Slip Opinion, p. 14.)

7. Therefore, “the Speech and Debate
Clause prohibits inquiry into things done
by Dr. Rodberg as the Senator's agent or
assistant which would have been legislative
acts, and therefore privileged, if performed
by the Senator personally.” (8lip Opinion,
p. 14; see p. 17).

8. Dr. Rodberg may be questioned about
subjects beyond the protection of the privi-
lege, including “the activities of third parties
with whom he and the Senator dealt” and
“with his own conduct previous to his join-
ing the Senator's personal staff . . .” (Slip
Opinion, p. 8).

9. Senator Gravel's “arranging for private
publication of the Pentagon Papers ... s
not embraced by the Speech or Debate
Clause,” and Dr. Rodberg and other witnesses
(Including, presumably, Senator Gravel) may
therefore be interrogated about it by the
grand jury. (Slip Opinion, p. 12; see pp.
16-17).

10. The protective order which delimits the
subject matter of questions which may not be
asked of witnesses before the grand jury
“fully protects” Senator Gravel's Constitu-
tional rights.

It is our contention that the policies under-
lying the Speech and Debate Clause and the
case law compel the conclusion that the ac-
tions of a Senator in republishing and dis-
tributing to his constituents the contents of
an official, public record of a Senate subcom-
mittee which is critical of Executive conduct
in foreign relations is immune from Execu-
tive harassment and retaliation and cannot
be the subject of interrogation by the grand
jury or the institution of criminal proceed-
ings by the Executive. We further believe that
under the facts as found by the Court and
the conclusions of law reached, the protective
order which has been entered by the Court
below does not protect adequately Senator
Gravel's Constitutional rights.

I. The republication and public distribu-
tion by a Senator of an official, public rec-
ord of a subcommiitee critical of erecu-
tive conduct in foreign relations is pro-
tected by the speech and debate clause

A. Republication of Committee Records is
Related to the Due Functioning of the
Legislative Process

Ever since the landmark decision of
Kilbourn v. Thompson, 103 U.S. 168 (1968),
the Supreme Court has rejected attempts to
confine the Speech and Debate Clause to
words spoken on the floor of Congress and
has held that it affords protection for things
“generally done in a session of the House by
one of its members in relation to the busi-
ness before it.” Id., at 204. Relterating this
test as recently as 1967, the Court added that
an action of a Member of Congress is pro-
tected by the Congressional privilege if it is
“related to the due functioning of the legis-
lative process.” United States v. Johnson, 383
U.8. 160, 172, 179.

In considering whether any given practice
falls within these standards, two bench-
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marks are suggested from the decisions.
First, a court may ask whether that practice
is necessary to fulfill any of the goals of rep-
resentative government as established by the
Constitution. Second, a court may look for
guldance at the actual workings of Congress
to determine whether the practice is widely
utilized by Members of Congress and uni-
formly regarded as legitimate; In other words,
whether it is “generally done . .. by ... its
members in relation to the business be-
fore it.”

It is clear that republication of speeches
or committee reports or transcripts and their
dissemination to the electorate meets each
of these criteria. The scheme of representa-
tive democracy envisaged by the Framers pre-
supposes the maximum amount of commu-
nication between the citizens and their
elected representatives. Under our system of
government, the ultimate power resides in
the people. As Madison, who is appropriately
called the Father of the Constitution, said,
“The people, not the government, possess the
absolute sovereignty.” * For this system to be
viable, the people must be informed fully of
the workings of government so that they may
be able meaningfully to exercise their Con-
stitutional rights to vote intelligently and to
“free public discussion of the stewardship of
public officials.” * Madison well understood
that this imposes a duty on public officials
to inform the electorate:

“Let it be reccllected, lastly, that the right
of electing the members of the government
constitutes more particularly the essence of
a free and responsible government. The value
and efficacy of this right depends on the
knowledge of the comparative merits and
demerits of the candidates for public trust,
and on the equal freedom, consequently, of
examining and discussing these merits and
demerits of the candidates respectively.”

James Wilson, another architect of ihe
Constitution, had precisely this in mind
when he emphasized the “informing func-
tion" of Congress as an essential part of the
due functioning of the legislative process:

“It is the proper duty of a representative
body to look diligently into every affair of
government and to talk much about what it
sees. It is meant to be the eyes and the voice,
and to embody the wisdom and will of its
constituents, Unless Congress have and use
every means of acquainting itself with the
acts and the disposition of the administrative
agents of the government, the country must
be helpless to learn how it is belng served;
and unless Congress both scrutinize these
things and sift them by every form of dis-
cussion, the lgnorance of the very affairs
which it is most important that it should
understand and direct.” ®

In concluding that “[t]he informing func-
tion of Congress should be preferred even to
its legislative function,”® Wilson surely was
not drawing an unbridgeable distinction be-
tween the two. Informing the electorate is
a “legislative act” since it is clearly “related
to the due functioning of the legislative
process.” United States v. Johnson, supra at
1727 In fact, it is no exaggeration to say that
direct communication with the electorate is
an essential bedrock of the legislative proc-
ess, for it insures that the constituents of a
Member of Congress inform him and his col-
leagues of their well-considered views on
pending and future legislation-—an Indispen-
sable prerequisite for a Congressman decid-
ing how to cast his own vote.

It should go without saying that the re-
publication of speeches, committee reports
or transcripts is necessary for a Member of
Congress to inform and carry on a dialogue
with his constituents. Few people have ac-
cess to the Congressional Record, and fewer
still to the original transcripts of committee
hearings. Nor can the press be depended
upon solely to report the views of Congress-
men to their constituents. The press gives at

Footnotes at end of article.
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best a summary, perhaps overlaid with edi-

torial comment. There is no substitute for

the dissemination of the original.

Secondly, if one were to examine the ac-
tual workings of Congress to determine
whether republication of speeches is “gen-
erally done,” Kilbourn v. Thompson, supra,
the same conclusion would be reached. The
informing function of Congressmen and its
relationship to the legislative process has
been documented in many scholarly studies.
See, e.g., Griffith, Congress; Its Contemporary
Role (3rd Ed. 1961); Key, Politics, Parties
and Pressure Groups 3d Ed. 1952). Perhaps
every Congressman, without exception and
since the earliest days of the Republic, has
circulated copies of his speeches to the pub-
lic, held press conferences elaborating upon
what he sald on the floor, issued press re-
leases, and spoken directly to his constituents
in explaining his votes or speeches and in-
viting their views. And we doubt that a sin-
gle Member of Congress could be found
who thought that these actlions were not
“related to the functioning of the legisla-
tive process.” United States v. Johnson, supra
at 182. “Republication"” is not a talismanic
phrase signifying an act done outside the
proper sphere of Congressional activity. On
the contrary, when analyzed 1t is evident
that the term bespeaks an integral part of
the legislative process and of the entire sys-
tem of representative government.® Mr. Jus-
tice Black expressed this cogently in holding
that an executive officlal was immune from
damage sults for issuing a defamatory press
release:

“The effective functioning of a free gov-
ernment like ours depends largely on the
force of an informed public opinion. This
calls for the widest possible understanding of
the quality of government service rendered
by all elective or appointed public officials or
employers. Such an informed understanding
depends, of course, on the freedom people
have to applaud or criticlze the way public
employees do their jobs, from the least to the
most important.” Barr v. Matteo, 360 U.S.
564, 577 (1958).

In sum, it is clear that an examination of
both the theoretical framework of our rep-
resentative government and its actual prac-
tices leaves no doubt that direct communi-
cation by a Congressman to the electorate,
through the republication and public dis-
tribution of speeches, committee reports or
transcripts, is conduct ‘“‘generally done' by
Members of Congress “in relation to the busi-
ness before it” and is clearly “related to the
due functioning of the legislative process™
Aceordingly this conduct is protected from
grand jury investigation by the Speech and
Debate Clause.

B. Prior Decisions Confirm that Republica-
tion by a Member of Congress of a Speech
or Committee Record is Privileged Under
the Speech and Debate Clause
Prior to the case at bar, courts have on

five occasions expressed views upon the scope

of privilege with respect to republication of
official documents. We believe that these
decisions fully support our position.

1. Hearst v. Black, 87 F. 2d 68 (D.C. Cir.
1936), was an action to enjoin the Members
of a Special Senate subcommittee from re-
taining possession and distributing copies of
documents which it had allegedly secured
illegally. The Court of Appeals agreed that
the seizure of the documents violated statu-
tory and Constitutional rights, id., at 70, but
held nevertheless that Congressional privi-
lege barred the judiciary from intervening in
any way with the use of the documents by
the Subcommittee, including republication
(copying) and distribution to people outside
of Congress. The Court stated:

“, . . The prayer of the bill is that the
committee be restrained from keeping the
messages or making any use of them or dis-
closing their contents. In other words, that
if we find that the method adopted to obtain
the telegrams was an Invasion of the ap-
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pellant’s legal rights, we should say to the
committee and to the Senate that the
contents could not be disclosed or used in
the exercise by the Senate of its legitimate
functions. We know of no case in which it
has been held that a court of equity has au-
thority to do any of these things. On the
contrary, the universal rule, so far as we Know
it, is that the legislative discretion In di=-
charge of 1its constitutional functions,
whether rightfully or wrongfully exercised,
is not a subject for judicial interference.

“The Constitution has lodged the legis-
lative power exclusively in the Congress. If
a court could say to the Congress that it
could use or could not use information In its
possession, the independence of the Legisla-
ture would be destroyed and the Constitu-
tional separation of powers invaded ..." Id.,
at 71-72.

2. After a twenty-year hiatus, the republi-
cation Issue was again presented, this time in
a libel sult. In Methodist Federation for So-
cial Action v. Eastland, 141 F. Supp. 729
(D.D.C. 19566) (three-judge court), the Sen-
ate Internal Security Subcommitte had
printed a limited number of pamphlets ac-
cusing several well-known and respectable
groups, including the plaintiff, of being Com-
munist-front organizations. The Subcom-
mittee then ordered another 75,000 coples to
be printed. Claiming that the accusations in
the pamphlet were false and defamatory and
would cause irreparable injury, the plaintiff
requested a restraining order against repub-
lication and distribution of the pamphlet.
The Court assumed the plaintiff's assertions
to be true but dismissed the case on the
grounds of the Congressional privilege of the
Speech and Debate Clause holding:

“By express provision of the Constitution,
Members of Congress, ‘for any Speech or De-
bate in elther House . . . shall not be ques-
tioned in any other place.' Art. I, Sec. 6.

“The premise that courts may refuse to
enforce legislation that think wunconstitu-
tional does not support the conclusion that
they may censor Congressional language they
think libelous. We have no more authority
to prevent Congress, or a Committee or pub-
lic officer acting at the express direction of
Congress, from publishing a document than
to prevent them from publishing the Con-
gressional Record. If it unfortunately hap-
pens that a document which Congress has
ordered published contains statements that
are erroneous and defamatory, and are made
without allowing the persons affected an op-
portunity to be heard, this adds nothing to
our authority. Only Congress can deal with
such s problem.

“The Constitutional history called to our
attention includes no instance in which an
English court has attempted to restrain Par-
liament, or an American court to restrain
Congress, from publishing any statement . . .

““As to the members of the Senate Sub-
committee, the complaint is dismissed for
lack or jurisdiction. Cf. Hearst v. Black,
supra.’ Id., at T31-732.

Thus, in this case, as In Hearst v. Black,
the Court concluded that the Constitutional
privilege of Members of Congress embraced
republication of Subcommittee reports and
placed this action beyond the cognizance of
the judiciary.

3. In Hentloff v. Ichord, 318 F. Supp. 1176
(D.D.C. 1970) the Court held unequivocally
that the Speech and Debate protects Mem-
bers of Congress from any judicial accounta-
bility for republishing a committee report.
The action was brought to prevent the Mem-
bers of the House Commitiee on Internal
Security and the public printer from repub-
lishing and distributing 6.000 coples of a
Committee Report which, if circulated, would
infringe the plaintiffs’ First Amendment
right. The relief sought was an Injunction
against republication and distribution,
limiting the Report’s disclosure to Insertion
in the Congressional Record and such dis-
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cussion as would ordinarily follow in debate
on the floor,

Relying on the Speech and Debate Clause,
the Court dismissed the complaint as to the
Members of Congress. After reviewing the
precedents, Judge Gesell stated:

*. . . These cases establish that the courts
lack jurisdiction to entertain an action
seeking any remedy against a Member of
Congress for any statement made or action
taken in the sphere of leglitimate legislative
activity.

“Plaintiffs contend that ... this Court
may restrain Congressmen from publishing,
filing, or distributing, except by insertion in
the Congressional Record, a report that im-
pinges upon First Amendment rights.

“The Court is of a contrary view. Mem-
bers of Congress have the same right to
speak as anyone else. Their legislative activ-
ities are not limited to speech or debate on
the Floor of Congress. Information in this
Report involves matiers of public concern,
and the Court will take no action which lim-
its the wuse that individual Congressmen
choose to make of the Report or its contents
on or off the Floor of Congress. No injunc-
tion is appropriate against any Congressman
named defendant.” Id.,, at 1178 (emphasis
added)

The Court then followed the distinctions
in Kilbourn v. Thompson, supra and Powell
v. McCormack, supra, between Members of
Congress, who are totally immune from ju-
dicial accountability, and ministerial agents,
who may be held liable for enforcing Con=-
gressional orders. Thus, the Court restrained
the public printer from republication but
held the Members of Congress absolutely
privileged from accountability. And with re-
spect to the latter, Judge Gesell explicitly
stated that the privilege of Congressmen for
republication of Committee reports stemmed
from the recognition that the informing
function of Congressmen was within “the
sphere of legitimate legislative activity." ®

4. The only case which even suggests that a
Congressman's privilege may be diluted for
republishing a speech or Committee report is
McGovern v. Martz, 182 F. Supp. 343 (D.D.C.
1960). However, a close reading of the facts
and opinion in that case shows that it lends
but very limited support for the proposition
that the Speech and Debate Clause does not
extend to republication.

The McGovern case involved a libzl action
by Congressman (now Senator) MecGovern,
who sued the publisher of a newsletter for
falsely reporting that he had sponsored a
“Communist front.” The defendant counter-
clalmed that the Congressman had inserted
certain defamatory remarks into the Con-
gressional Record. There was no republica-
tion of these remarks.® The Court granted
MecGovern's motion to dismiss the counter-
clalm on the ground of Congressional privi-
lege. Id. at 348. The Court then addressed it-
self to whether the privilege would protect
circulation of reprints from the Congression-
al Record. Its remarks on this issue are obiter
dictum since neither reprints nor unofficial
dissemination was involved. Purther, the
Court recognized that Congressmen must be
“protected and thereby free to inform their
constitutents,” and believed that a privilege,
albeit qualified by a malice requirement, was
applicable. Id. at 348

It is evident that McGovern v. Martz can
not be read broadly as a precedent that re-
publication of committee reports or tran-
scripts is not protected by the Speech and
Debate Clause, for four basic reasons:

(a) The discussion was obiter dictum. Due
to the failure of proper adversary presenta-
tion the Court was unaware of prior prece-
dents, including Hearst v. Black, supra, which
is binding on the District Courts for the Dis-
trict of Columbia, And the only holding of

Footnotes at end of article.
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the case related to insertions in the Congres-
sional Record.

(b) Even in dictum, the Court did not say
that republication was not protected by the
Speech and Debate Clause. Rather it stated
that a privilege existed but was not absolute.
As we shall show, infra section C., the Court’s
logic in a libel suit would compel an absolute
privilege in a criminal prosecution case.

(e) In qualifying the privilege by a malice
standard the Court was clearly in error. The
Supreme Court in Tenney v. Brandhove,
supra at 377, held explicitly that if the priv-
flege exists it is absolute: “The claim of an
unworthy purpose does not destroy the priv-
ilege.” See also Cochran v. Couzens, 42 F. 24
783 (D.C. Cir, 1830) cert. denled 283 U.S. 874.
Having determined that republication was
within “the sphere of legitimate legislative
activity,” the Court was bound to hold the
privilege absclute. And as long ago as 1896,
the Supreme Court held that an official’s per-
sonal malice is relevant only when the of-
ficlal acted “in reference to matters ... mani-
festly or palpably beyond his authority.”
Spalding v. Vilas, 161 U.S. 483. See also Barr
v. Matteo 360 U.S. 564 (1959).

(d) The qualifying dictum in the McGov-
ern case has not been followed. Hentoff v. Ic-
hord, supra at 1179,

5. The Supreme Court has settled decisively
that the privilege of a non-elected Executive
official encompasses republication and that
the privilege is absolute even in libel cases.
In Barr v, Matteo, 360 U.S. 564 (1959) and its
companion case Howard v. Lyons, 360 U.S, 593
(1959), two subordinate officials in the Exe-
cutive Department were sued for issuing and
circulating copies of defamatory press re-
leases.” Invoking the judicially-created doc-
trine of Executive privilege for acts within
the legitimate sphere of official conduct, the
Court stated:

“. .. It would be an unduly restrictive

view of the scope of the dutlies of a policy-
making executive official to hold that a pub-
lic statement of agency policy in respect to
matters of wide public interest and concern
is not action in the line of duty.” 860 L.S.
at 575.
And the Court held: “The fact that the
action here was within the outer perimeter
of petitioner’s line of duty is enough to
render the privilege applicable . . ." Ibid.
(Emphasis added.)

As the Court below observed in its deci-
sion (Slip Opinion, pp. 14-15), judiclally de-
veloped rules in cases of non-Constitutional
privilege bear upon the scope of the Con-
gressional privilege since the former “surely
does not warrant broader protection than
the legislative privilege based upon the
Speech and Debate Clause.” By a parity of
reasoning, the Supreme Court's holding that
republication of documents and their distri-
bution to the public by Executive officials is
absolutely privileged applies with at least
equal force to the Constitutional privilege of
Members of Congress. And no amount of legal
alchemy can make a public press release
by a subordinate official of the Executive de-
partment more within his legitimate sphere
of activity than the circulation of copies of
the official record of a Senate Subcommittee
by a Member of Congress who is under the
Constitutional obligation to inform his con-
stituents about the workings of government.

In sum, the civil cases which have been
heretofore decided uphold the Constitutional
privilege of Members of Congress to repub-
lish and distribute to the electorate official
committee records.

C. The Purposes of the Speech and Debate
Clause Require that the Privilege Protect
Members of Congress who Inform the
Electorate about Executive Conduct of For-
eign Affairs, from Intimidation and Harass-
ment by the Executive

Even if prior precedents were ambiguous
and qualified the legislative privilege in civil
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cases, their logic, when combined with the
historical purposes of the Speech or Debate
Clause and the sphere of lts contemporary
importance would establish an absolute
privilege to govern the facts of this case.
The civil cases presented typically a claim
that a Member of Congress was using the
authority of his office to vlolate willfully
an individual's rights. That kind of situa-
tion creates the maximum temptation for
intervention by the judiciary on the side of
the individual.

On the other hand, what is now before this
court is a classic separation of powers case.
The judiclary is not being asked to balance
the preferred Constitutional rights of indi-
viduals against the privileges of Members of
Congress; to the contrary, the Executive
branch of government has come to the Court
below and claimed that it may determine
what a Member of Congress may tell his con-
stituents about matters of overwhelming
public concern, We do not exaggerate by say-
ing that this clalm challenges the funda-
mental character of our tripartite system of
government. To any such claim, the Con-
stitution must stand as an impenetrable
barrler.

First, the Executive’s contentlon that it
may institute criminal proceedings against a
Congressman for speaking to the electorate
files in the face of the historical purposes
of the Speech or Debate Clause. The Clause
was drafted to secure absolute freedom of
speech for Members of Congress.

It was the end product of a lineage of leg-
islative free speech guarantees from the Eng-
lish Bill of Rights of 1680 to the first State
constitutions and the Articles of Confedera~
tion. See generally Tenney v. Brandhove,
supra at 372-75. None of these provisions
drew a distinction between a speech of a legis-
lator directed at his colleagues and one to
his constituents.’* On the contrary, the Court
in Tenney stated that the clause was de-
signed to protect both. Id., at 377 and fn. 6.
This is consistent with no less an authority
than Thomas Jefferson. When a Federal
grand jury protested against abuses by Con-
gressmen who disseminated slanderous ac-
cusations to the public, Jefferson responded
that the framers of the Constitution wrote
the Speech or Debate Clause to allow Con=-
gressmen to inform the electorate without
inhibition:

“[T]hat in order to give to the will of the
people the influence it ought to have, and
the information which may enable them tlo
exercise it usefully, it was part of the com-
mon law, adopted as the law of this land,
that their representatives, in the discharge
of their functions, should be free from the
cognizance or coercion of the coordinate
branches, Judiciary and Executive.” Writings
of Thomas Jefferson 158 (Ford Ed. 1896)
(Emphasis added).

The privilege must be read to protect re-
publication and public distribution of
speeches and committee records. As we have
shown above (Part A), this is a principal ave-
nue relied upon by Members of Congress to
provide the people with “the information
which may enable them to exercise it use-
fully." %

The Constitutional evil which would result
from denying the privilege's applicability to
the informing function of Congress is magni-
fied when this is done at the behest of the
Executive and with respect to material
which is eritical of Executive behavior. If the
Executive branch may, at will institute crim-
inal proceedings against and Interrogate
Members of Congress before grand juries
about publications of their speeches and
committee reports which they sent to the
electorate, it will possess the power to iso-
late effectively all but the most courageous
legislators from their constituents. If such a

Footnotes at end of article.
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rule applies Congressmen will have to watch
what they say to the people—in press re-
leases, newsletters and anything spoken out-
side of the four walls of the Capitol—lest it
offend the Executive and open them up to
harassment, grand jury inquisitions and pros-
ecutions., Yet If the Speech and Debate
Clause means anything, it is that courts and
prosecutors are not referees over what Con-
gressmen say to their constituents.

Nor are these consequences mere specula-
tion. For this case reveals the present im-
portance of the Speech and Debate Clause
“to prevent intimidation by the Executive
and accountability before a possibly hostile
Judiciary,” United States v. Johnson, supra
at 181. Having for years kept secret from the
American people the real history of our in-
volvement in Indo-China, and having at-
tempted to impose a prior restraint on the
press, the Executive now retaliates against a
Senator who revealed to the people—the true
sovereign—the reasons why the Executive,
without Congressional authorization, took
the country into war. The Executive would
thereby establish that it, and it alone, has
sole authority to reveal to or withhold from
the people any information it chooses. As
long as government 1s to continue as one of
separation of power, this cannot be. The
proper rule of Constitutional law was stated
irra Methodist Federation v. Eastland, supra at

1 1L

“Nothing in the Constitution authorizes
anyone to prevent the President of the
United States from publishing any state-
ment . . . similarly nothing in the Constitu-
tion authorizes anyone to prevent the Su-
preme Court from publishing any statement.
We think it equally clear that nothing au-
thorizes anyone to prevent Congress from
publishing any statement."”

In conclusion, we wish to bring to the
Court's attention a speech given by Senator
Sam Ervin on the Floor of the Senate on
September 20, 1971. Coming as it does from
an acknowledged expert on Constitutional
law, we wish to set forth herein some signif-
icant excerpts from this speech:

Ll Ll . L d L]

“The events now transpiring in Boston be-
fore a Federal grand jury put into question
(a) principle of freedom secured by our pred-
ecessors.

L4 - - - -

“I have in mind, of course, the efforts of
the administration to inquire into the ac-
tions of the junior Senator from Alaska (Mr.
Gravel) in connection with the revelations
of the contents of the Pentagon Papers.

- - - - -

“The Administration, through its lawyers
in the Internal Security Division of the Jus-
tice Department, has made a direct and
broadscale attack on the rights of all Sena-
tors, upon the prerogatives of the Senate,
and upon the Constitutional guarantees
which have been established to protect the
Congress from harassment by & vindictive
Executive, It is an attack on the independ-
ence and freedom of this body.

- L L - L]

“The privilege of the Speech and Debate
Clause protects legislators not only from pros-
ecution by the Executive and from the judi-
ciary. Quite obviously it also protects them
from instrumentalities such as the grand
jury, which can be used as the Executive’'s
instrument of harassment and persecution.

“It must be stressed that the privilege does
more than immunize the legislator against
attempts to punish him or to exact retribu-
tion for the things he says in the course of
performing his legislative duties. The privi-
lege also protects him agalnst having to de-
fend or justify or explain what he has said.
The privilege seeks to free the legislator from
being harassed by law suits, grand juries, and
prosecutors. Were this not so, the independ-
ence of the legislator might just as well be
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destroyed by forcing him to defend himself
all over the country.
® L] L] - -

“There is another reason why the privilege
against inquiry into a speech does not de-
pend on the legality or Constitutionality of
the act to which it is tled. That is because
the privilege seeks to avold any abridgement
of the freedom of a legislator, even from fear
of future retribution. If a legislator knew that
he had to account for the possibility that he
would have to defend or justify his speech
sometime in the future, then he would not
be as willing to express himself on controver-
sial matters.

L] L] - - -

“The administration’s motives in pressing
this action are not only aimed at the privi-
lege, but at a Senator who dared oppose it
on the war, and who had the effrontery to
use information the administration desired
to keep from the people. If the administra-
tion were to have its way, we must remain
in total lgnorance of what has transpired in

Vietnam, and anything else the Government

does, unless it chooses to tell us. By sup-

pressing this information, the executive
branch has tried to keep the Congress and
the Nation in total ignorance. Now it tries
to dictate what the scope of a Senator's
business is, and where and when and how he
may conduct it. The tendency if not the
intent, of this effort is to harass the Senator
from Alaska, and thereby to silence him and
other critics in this body along with those
who are outside these halls.
- . - * .
“The purpose of the privilege is to protcet
the legislative branch from a vindictive exec-
utive and a hostile judiciary. It is an element
of the prineciple of separation of powers.
* * * * L
“Here, that is precisely the case. Ultimately,

I suppose the question of a criminal action

may be involved. But the prosecution will

be to protect the special interests of the

Executive in its efforts to keep its secrets

from the Congress and the people. The mo-

tive, of course, is to suppress opposition to

Executive policy in the Congress and in the

country. When the Speech and Debate Clause

is involved in a clash between the executive
and the legislative, the history of this legis-
lative immunity is especially important. The
immunity was finally gained only after

Charles I has lost his head. And he lost his

head in part at least because he imprisoned

members of Paliament who had opposed him
in needless and costly overseas wars, even
to the extent of presuming to vote to deny
him funds for the war. The establishment of
the legislative privilege came during the fight
by the legislature to establish its inde-
pendence from a king who claimed total
power. The historical precedents are too
close to be ignored. We see history repeating
itself.”

We respectfully request this Court to grant

a stay pending appeal from the decision of
the Court below holding that a United States
Senator may be subjected to grand jury
interrogation and the institution of criminal
proceeding for making available to the peo-
ple coples of an official subcommittee record
dealing with Executive conduct in foreign
affalrs.

II. The protective order does not guarantee
adequately Senator Gravel's constitutional
rights, and under the facts of the case the
subpoena must be quashed

As the Court below stated in its decislon,
the Constitutional interests which must be
protected in this proceeding by virtue of
the Speech and Debate Clause are those of
Senator Gravel, and not the witness. How-
ever, since Senator Gravel is not entitled to
be present during the grand jury proceedings,
a delicate mechanism is necessary to protect
his rights against both what is asked and
what the witness may answer. We tendered
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such & mechanism in our Motion for Specifi-
cation, which gave the Justice Department
an opportunity to narrow the scope of its
inquiry and allow the Court and counsel for
Senator Gravel to examine in advance wheth-
er the questions to be asked violate the Sen-
ator's privilege. Despite disclaimers by the
Justice Department to the contrary, this
technique has been heretofore voluntarily
used by it in other privilege cases. For in-
stance, in United States v. George, 444 F. 2d.
310 (6th Cir. 1971), the witness moved to
enjoin enforcement of a grand jury subpoena
on the grounds that his testimony might in-
criminate his wife and that he was already
under indictment for the transactions being
investigated. The Justice Department filed
an afidavit with the District Court setting
forth the scope and purpose of the investi-
gation, and the Court concluded that neither
privilege was jeopardized.

Even more direstly on point are cases in-
volving First Amendment rights in which
the government specified the nature of the
proposed inquiry by the grand jury, either
voluntarily or pursuant to Court order. In
Caldwell v. United States, 434 F. 2d 108 (9th
Cir. 1970), cert. granted 402 U.S. 942 (1971),
after Caldwell had filed a motion to quash
the subpoensa, the Justice Department filed
documents stating the extent of legal pro-
ceedings already underway with respect to
certain members of the Black Panther Party,
and particularizing the specific incidents
about which it was believed that Caldwell
had knowledge and would therefore be ques-
tioned by the grand jury. (A summary of this
specification is contained in the appendix
to the petitioner’s brief to the Supreme
Court, pages 64—68.) In the case of In Re Ver-
plank, 320 P. Supp. 433 (C.D. Cal. 1971),
which presented analogous Constitutional is-
sues, the Court ordered a governmental

showing of specificity. The specificity tech-
nique was utilized in these cases as the only
feasible method for obtaining the precise

record indispensible for Constitutional ad-
judication. Otherwise, as both the Justice De-
partment and the Courts recognized, there
was & significant chance that substantive
rights and privileges would, in effect, bottom
out for lack of procedural safeguards. The
necessity for such safeguards is surely as
great in the present case, which implicates
the Constitutional privileges of Members of
Congress and basic tenets of our system of
separation of powers.

Not only did the Justice Department
decline to follow this procedure in this case,
but it asserted the right to inquire into the
actions of Dr. Rodberg in assisting Senator
Gravel and to subpoena the Senator himself
and question him about his official actions.
Given the record in the case, the District
Court’s findings are certainly justified “that
the government’s interest in (Dr. Rodberg's)
testimony pertains to his acts as Senator
Gravel's assistant with regard to the Penta-
gon Papers and that the government attor-
neys plan to question him about them before
the grand jury.” (Slip Opinion, Pages 5-6).
And this finding compels that the subpoena
must be quashed, for there are no legitimate
areas of inquiry about which the government
intends to question Dr. Rodberg. All of the
actions taken by Senator Gravel with respect
to the Pentagon Papers are privileged under
the Speech and Debate Clause, including, as
we have shown in Part I supra, arranging
for its republication. There is not the slight-
est indication in this record that the Jus-
tice Department wishes to question Dr. Rod-
berg about “his own actions previous to his
jolning the Senator's personal staff,” ® This
speculative hypothesis 1s foreclosed by the
record of this case by the refusal of the Jus-
tice Department to specify (which it surely
would have done if it were interested in
activities of Dr. Rodberg's unconnected with
the Senator), and by the District Court's
findings of fact. Since, therefore, the sub-
poena was issued for a wholly unconstitu-
tional purpose, it must be quashed.
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The Protective Order Is under-inclusive
because it does not encompass activities of
Senator Gravel with respect to the Pentagon
Papers which followed the Subcommittee
hearing.

Furthermore, even if we assume arguendo
that there are legitimate areas into which
the grand jury may and intends to inquire
of Dr. Rodberg, Senator Gravel's Constitu-
tional rights cannot adequately be protected
by the Protective Order of October 4, 1971.
The reason is, quite simply that Senator
Gravel will not be present during the ques-
tioning and cannot assure that the Pro-
tective Order is obeyed scrupulously. We do
not case aspersions on either counsel for the
Justice Department or on Dr. Rodberg by
pointing out that they cannot be the final
arbiters of Senator Gravel's privilege. It is
readily apparent that even with both acting
in utmost good faith, counsel for the Justice
Department may ask and Dr. Rodberg might
answer an illegltimate question. We list the
following as examples of how BSenator
Gravel's rights will be jeopardized by the
Protective Order:

a. Counsel for the Justice Department may
ask who supplied Senator Gravel with the
Pentagon Papers. He may think this justi-
fled by referring to the language of the
Court's opinion allowing questioning “as to
the activities of third parties with whom
he and the Senator dealt.” We think the
question would be barred by Paragraph (1)
of the Protective Order ¥ and would certainly
object to it. Yet we would not be able to and,
if Dr. Rodberg decides in his discretion to
answer it, he becomes the final arbiter, reach-
ing an unreviewable and unconstitutional
end.

b. Similarly, other questions about “third
parties with whom . . . the Senator dealt”
may well relate to whose advice the Sen-
ator sought and received on whether to hold
the hearing, who helped in drafting the in-
troductory remarks, and who helped pre-
pare the material for inclusion into the rec-
ord—all of which, in our view, would be
barred by the same provision and possibly
Paragraph (2) as well?® Here, too, some
mechanism is necessary to enable Senator
Gravel himself to assert his rights without
being forced to depend on the judgments of
the witness,

c. The Justice Department may also wish
to rely broadly on the Court's statement that
Dr. Rodberg may be questioned about “his
own actions previous to his joining the Sena-
tor's personal stafl.” Yet those questions may
relate directly to Senator Gravel's official ac-
tivities and blatantly violate the Speech and
Debate Clause (and the Protective Order),
but there 1s no means by which Senator
Gravel can prevent the witness from an-
swering and turning a Constitutional viola-
tion into a fait accompli.

Examples such as these can be multiplied
many times over. We ask this Court for a
stay pending appeal because the order of
the Court below has the effect if allowing
the violation of Senator Gravel's Constitu-
tional rights in a manner which cannot sub-
sequently be remedied. The probability of
irreparable Constiutional violations is so high
that questioning of Dr. Rodberg cannot be
permitted under the unrealistic hope that
Senator Gravel's rights will not be infringed.
The government is playing with loaded dice,
and this Court cannot wait until it rolls the
wrong number. We think there are only three
methods that will provide for scrupulous
compliance with the Constitution: (a) a de-
tailed specification can be made so that pro-
posed questions may be considered in ad-
vance; (b) the grand jury proceedings can be
made public so that Senator Gravel may be
present; or (¢) the subpoena can be quashed.
Having rejected the first two, the Justice De-
partment is in no position, under the facts
of this case, to oppose the third. Respect for
the Constiution is more important than re-
spect for the convenience of the Justice De-
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partment. We therefore request this Court to
stay the decislon of the District Court re-
quiring Dr. Rodberg to appear before the
grand jury pending appeal.

CONCLUSION

For the reasons stated herein above, we
respectfully request the Court to grant a
stay of the decision of the Court below pend-
ing disposition of this appeal. The Consti-
tutional issues raised are of utmost im-
portance and must be presented to this
Court in a posture in which SBenator Gravel's
legal position has not been mooted and his
rights, if we are correct, irreparably violated.

Respectiully submitted,
RoBERT J. REINSTEIN.
HerserT O. REID, Sr.
CHARLES L. FISHMAN,
Attorneys jor Senator Gravel.

FOOTNOTES

1 0f course, the District Court made other
findings of fact on pages 1-5 of the Slip
Opinion. We do not set them out because
they are not material to this motion. We do
wish to point out, however, a possible error
in the District Court’s recitation of events
leading up to the June 29 meeting of the
subcommittee. There may be an inference in
the opinion that Senator Gravel read and
inserted Into the record from the set of
Pentagon Papers sent under seal from the
Presldent to Congress. This is not true; Sen-
ator Gravel read from documents which he
had independently obtained. Furthermore,
these documents are not identical in every
respect to the documents furnished under
seal to Congress.

t Quoted In New York Times v. Sullivan,
376 U.S. 254, 274 (1964).

2 1d., at 2756.

4 Elliot’s Debates 575 (Virginia Resolution
of 1798).

8 Wilson, Congressional Government 303
(1885), quoted in Tenney v. Brandhove, 341
U.S. 867, 377 fn. 6 (1951).

o Ibid.

TThe term “legislative act,” used by the
District Court in its decision (Slip Opinion
p. 12), does not appear in any Supreme Court
opinions. The Court in Kilbourn spoke of
“things generally done in a session of the
House by one of its members in relation to
the business before it,” 103 U.S. at 204. In
Tenney v. Brandhove, 341 U.S, 367, 376
(1951), the Court referred to *“the sphere
of legitimate legislative actlvity,” and
included investigations whose functions
were either to propose legislation or inform
the public, id., at 377 and fn. 6. In Johnson,
the Court used the phrase “related to the
due functioning of the legislative process,”
383 U.S. at 172, and also quoted the Kilbourn
language, id., at 179. And in Powell v. Me-
Cormack, 395 U.S. 486 (1960), the Court
quoted the above phrases from Kilbourn,
Tenney and Johnson.

If, by using the new phrase “legislative
acts,"” the District Court intended simply a
shorthand for the above standards, our dis-
agreement is only to its application. On the
other hand, if the Court below Intended to
use the phrase as including only those acts
in which a Member of Congress proposes, de-
bates upon and votes on legislation, we think
that this is inconsistent with and much
narrower than the Supreme Court standard.
Certainly, for example, in Dombrowski v.
Eastland, 387 U.S. 82, 82 (1967), the actions
of Senator Eastland were not even remotely
connected with pending or proposed legisla-
tion. And nelther are many speeches given
on the floor of Congress. Yet surely the
Court of Appeals was correct in Cochran v.
Couzens, 42 F. 2d 783 (D.C. Cir. 1930), cert.
denied 282 U.S. 874, that no showing was
necessary that words spoken between Con-
gressmen must be pertinent to any pending
or future legislation.

5 While a Member of the House of Repre-
sentatives, Madison sald: “If we advert to
the nature of Republican Government, we
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shall find the censorial power is in the people
over the Government, and not in the Gov-
ernment over the people.” 4 Annals of Con-
gress 934 (1794). If the people’s representa-
tives default on their duty to inform the
electorate, the converse would be true.

“In its decision (Slip Opinion, p. 13), the
Court below quoted certaln language from
Hentoff. These comments dealt solely with
the liability of the Public Printer, and not
the scope of the Speech and Debate Clause.
Judge Gesell distinguished Committee Re-
ports from the Congressional Record because
Article I, Section 5 of the Constitution re-
quires a journal of proceedings to be kept;
thus the Court would not enjoin the Public
Printer from including the report in the
Congressional Record. 318 F. supp. at 1180.
But, as noted in the text, the Court held
that the privilege absolutely immunized the
Members of Congress themselves from ju-
dicial inquiry for causing the Committee
report to be republished anywhere. We there-
fore respectfully submit that the above-
quoted language is inapposite to the issue of
this case, which is whether a Senator may be
held accountable for republishing an official
Subcommittee record. Hentoff holds that he
may not.

1 A second counterclaim alleged republica-
tion of certain other letters by Mr, McGovern.
This was held barred by the Statute of
Limitations, and was not decided on the
merits. 182 F. Sup. at 349.

11 While the Court stated at one point that
the reason for the rule of Congressional priv-
ilege was “complete and uninhibited dis-
cussion among legislators,” it also recognized
the informing function as another purpose.
Any reading of the Court’s opinion which
picks out the former to the total exclusion
of the latter makes the opinlon incompre-
hensible. Why should the Clause protect
intralegislative communication but not a
Congressman's statement to his electorate?
And if the reason for the privilege related
only to intralegislative communications, why
should there be even a qualified Immunity
for distribution of speeches to the public?
How would a republication of a libelous
speech to another Member of Congress fare?
And finally, if only intralegislative communi-
cation is protected, why have the courts gone
beyond the literal language of the Speech
or Debate Clause? Each of these questions
would have had to be answered by the Court
in MecGovern if it had meant to exclude pub-
lic dissemination of speeches from the Clause
altogether.

2In Howard, copies of the press release
were sent to various newspapers and wire
services and to members of the Massachu-
setts delegation in the Congress . . ,"” 360 U.S.
at 584. The press release in Barr similarly was
given wide circulation. In both cases, the
Executive officials went far beyond merely
sending reports to their immediate superiors.

12 And when, after the drafting of the Con-
stitution, a British court purported to draw
such a distinction (see Stockdale v. Hansard,
9 A & E. 1, 112 Eng. Rep. 1112 (1839), the
reaction in Parliament was so intense that
the decision was almost immediately over-
ruled by statute 3 & 4 Vict. ¢. 9 (1840).

“ And even if this were somehow put on
the “outer perimeter" of a Congressman’s du-
tles, Barr v. Matteo, supra, teaches that it
must be protected by an absolute privilege.

W While the witness appeared but refused
to answer eight questions, the significance of
the case is in the specificaticn made by the
Justice Department.

1 of. Slip Opinion, p. 8.

7 Par. (1) provides:

“No witness . . . may be questioned about
Senator Mike Gravel's conduct at the meet-
ing of the Subcommittee on Public Buildings
and Grounds on June 29, 1871 nor about
things done by the Senator in preparation
for and intimately related to said meeting."
And how, conceivably, could Dr. Rodberg de-
termine whether a question refers to con-
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duct “intimately related” to the Senator's
subcommittee meeting?

B Par. (2) provides:

“Dr. Leonard 8. Rodberg may not be ques-
tioned about his own actions as a member
of Senator Gravel's personal staff to the ex-
tent that they were taken at the Senator’s
direction either at a meeting of the Sub-
committee on Public Buildings and Grounds
or in preparation for and intimately related
to sald meeting.”

MEMORANDUM IN SUPPORT OF MOTION FOR RE-
HEARING OR CERTIFICATION AND FOE A STAY

|In the U.S. District Court for the District of

Massachusetts, Docket No. EBD T71-172-G]

(Mike Gravel, U.8. Senator, Intervenor v.
United States of America; United States of
America v. John Doe In re Leonard S. Rod-
berg)

PRELIMINARY STATEMENT

This is the memorandum of law on behalf
of Dr. Leonard S. Rodberg in support of the
motion for rehearing or certification of the
Court's order entered October 4, 1971, and
for a stay pending disposition of the motion.
The relevant facts are set forth fully in the
affidavit in support of the motion and, ac-
cordingly, will not be repeated here.

I. This Court should grant a rehearing on the
motion to quash the subpoena served upon
Dr. Leonard S. Rodberg

A. The First Amendment

We recognize that a rehearing is an un-
usual proceeding but we respectfully sub-
mit that the special circumstances of this
case warrant such rehearing.

In its memorandum decision of October
4, 1971, this Court recognized “the impor-
tance and usefulness of th[e] type of work
by men like Dr. Rodberg and acknowledg[ed]
the existence of First Amendment interests
here”! but rejected Dr. Rodberg's First
Amendment argument for the reasons stated
in its contemporaneous opinion in Applica-
tion of Falk, EB.D. No. T1-1656-G. In Falk,
the Court held that the rights asserted are
indeed “substantial” but *“cruclally dis-
tinguishable” * from those In Caldwell v.
United States, 434 F. 2d 1081 (9th Cir., 1870)
cert. granted 402 U.S. 942 (1871).

In the Falk opinion this Court noted that
the: public interest under the First Amend-
ment in the “maximization of the ‘spectrum
of avallable knowledge’ " which the Caldwell
court deemed sufficient to override an un-
limited grand jury subpoena clearly is of
the same general nature as the public in-
terest alleged by petitioner here.

* & * Alabama ez rel. Flowers, 377 U.S.
288, 307-308 (1964). The Court in Caldwell
said that when it has been found that re-
quiring testimony before a grand jury may
infringe on First Amendment rights the
power to compel testimony should not be
exercised “until there has been a clear show-
ing of a compelling and overriding national
interest that cannot be served by any alter-
native means.” ?

Mr. Justice Brennan, speaking for the
Court in Smith v. California, 361 U.S. 147,
155 (1959), said that “It {s plain to us" that
when governmental action (in that case an
ordinance) aimed at unlawful activity had
“such a tendency to inhibit constitutionally
protected expression that it cannot stand
under the Constitution,” Similarly, the in-
hibiting effect of a subpoena on lawful First
Amendment activity was recognized in In re
Verplank, 329 F. Supp. 433, 437 (C.D. Cal,
1971) .4 After noting that although there “is
nothing inherently sinister In the efforts of
a draft counseling center to collect and dis-
seminate that material,” the court recognized
various adverse effects of the subpoena on
the legitimate business of the center:

This court also recognizes that in order for
the Center to give valid advice to registrants,

Footnotes at end of article.
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it must first obtain personal information
from them. The possibility that such in-
formation will be revealed indiscriminately
could certainly deter many registrants from
seeking or recelving information from the
Center. Production of lists of medical per-
sonnel acting as consultants to the Center
may also have an adverse effect on the wil-
lingness of any professionals to be connected
in any way with its activities.

The court conecluded: “Thus, a definite im-
pact on the exercise of First Amendment
rights may be readily discerned.”

Thus, the facts of this case are closer to
the facts of Caldwell than this Court un-
derstood when it wrote its opinion, Fur-
ther, the distinction made by the Court
between professionals and persons “lacking
in education and sophistication .. .” was
made without any basis in the record, and
was reached without the benefit of the Ver-
plank decision which reaches the contrary
conclusion and which was handed down be-
fore this Court's opinion of October 4. For
these reasons, we ask the Court to recon-
sider its ruling on movant’s First Amend-
ment claim. The Court's statement that Dr.
Rodberg is “only incidentally a journalist,”
should not control in view of this Court's
recognition of the First Amendment rights
here involved. In Verplank, supra, at 437-8,
the court said, “All citizens have a right
to recelve accurate, up-to-date information
concerning the selective service system and
army Induction procedures, as well as a
right to associate In order to obtain such
information.” The draft counseling center
supplying that information was certainly not
a journalist nor was Rev. Verplank whose
subpoena was guashed with respect to mat-
ters that threatened First Amendment rights.

Further, we belleve that the Court’s con-
clusion that Dr. Rodberg’s sources of infor-
mation are less sensitive than reporter Cald-
well’s is incorrect as a matter of fact. When
it comes to inhibiting the exercise of Pirst
Amendment freedoms, professional people
are no different from “persons often lack-
ing in education and sophistication.” Falk,
8l. Op., p. 7. As Judge Gray noted In Ver-
plank with respect to a draft counseling
center: Production of lists of medical per-
sonnel acting as consultants to the Center
may also have an adverse effect on the will-
ingness of any professionals to be connected
in any way with its activities.” Op. cit,

The publie Interest in not frightening off
persons supplying information to Dr. Rod-
berg is greater than in the Caldwell case.
Here, the rights of a Senator and the people
to effectively participate in and control their
government is at stake. Such issues are even
more important than the right to know
which lead the Caldwell court to quash the
subpoena there,

B. The Speech or Debate Clause

This Court stated unequivocally that
“Senator Gravel's legislative acts may not
consistently with the Speech or Debate
Clause be the subject of questioning before
the grand jury.”® It further holds that “the
Speech or Debate Clause prohibits Inquiry
into things done by Dr. Rodberg as the Sena-
tor's agent or assistant which would have
been legislative acts, and therefore, privi-
leged, if performed by the Senator per-
sonally.” * In holding that making arrange-
ments for republication of the sub-commit-
tee report is not embraced by the Speech
and Debate Clause the Court relied inter
alia on Hentfoff v. Ichord, 318 P, Supp. 1175
(D.D.C., 1970). The court in Hentoff specifi-
cally noted that that report was “devold of
legislative purpose’” and “on Its face con-
tradicts any assertion of such a purpose.”?
This Court did not make such a finding.
Quite to the contrary. it noted: “It has not
been sugzested by the Government that the
subcommittee itself is unauthorized, nor that
the war in Vietnam is an issue beyond the
purview of congressional debate and action.”
Rodberg, at p. 11. Furthermore, the Court
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in Hentof], supra at 1182, noted that publi-
cation of the report “will inhibit free speech
and assembly” whereas in this case 1t is the
subpoenaing of Dr. Rodberg that will have
the effect of inhibiting free speech and free
press. In Hentoff the court was protecting
individual rights against violation by gov-
ernmental action. Even so, it specifically re-
fused to enjoin individual Congressmen,
stating:

Thelr legislative activities are not limited
to speech or debate on the floor of Congress.
Information in this Report involves matters
of public concern, and the Court will take
no action which limits the use that individ-
ual Congressmen choose to make of the Re-
port or its contents on or off the floor of
Congress. No injunction is appropriate
against any Congressman named defendant.
Hentoff, supra at 1179.

The Court thus held that republication of
the report by a Congressman was within the
ambit of the Speech or Debate Clause. Only
the Public Printer and Superintendent of
Documents, performing non-discretionary
functions for the House at large could be
held accountable.

II. Insofar as it denies the motion to quash,
the order of this court involves a control-
ling question of law as to which there is
substantial ground for difference of opin-
ion and an appeal from that order will
materially advance the ultimate termina-
tion of this litigation, thus making appro-
priate certification to the court of appeals
Alternatively to the motion for rehearing,

Dr. Rodberg respectfully requests that pur-
suant to 28 U.S.C. §1202(b), this Court
certify its order of October 4, 1971, to permit
an appeal to the Court of Appeals and to
stay his subpoena pending disposition of that
appeal.

The denial of a motion to quash a grand
jury subpoena has been held to be an inter-
locutory order, and such an order is ordi-
narily not appealable. See United States V.
Ryan, 91 S. Ct. 1580 (1971); Cobbledick v.
United States, 300 U.S. 323 (1940). However,
the Interlocutory Appeals Act of 1958 specifi-
cally provides an exception to this general
rule. Title 28 U.8.C. 1292(b) provides as fol-
lows:

When a district judge, In making in a
civil action an order not otherwise appealable
under this section, shall be of the opinion
that such order involves a controlling ques-
tion of law as to which there is substantial
ground for difference of opinion and that an
immediate appeal from the order may mate-
rially advance the ultimate termination of
the litigation, he shall so state in writing in
such order. The Court of Appeals may there-
upon, in its discretion, permit an appeal to
be taken from such order, if application Is
~ade to it within ten days after the entry
of the order: Provided, however, That ap-
plication for an appeal hereunder shall not
stay proceedings in the district court unless
the district judge or the Court of Appeals or
a judge thereof shall so order.

Bection 129(b) thus provides express statu-
tory authority for appealing this Court’s or-
der and for staying execution of movant’s
subpoena pending that appeal. As stated in
§1292(b) the criteria for such an appeal
are that the order involve a controlling ques-
tion of law as to which there is substantial
ground for difference of opinion and that an
appeal from the order will materially ad-
vance the ultimate termination of this litiga-
tion. The Court of Appeals had occasion socon
after the enactment of this statute in 1958
to discuss its scope and pu e. See Oskoian
v. Canuel, 264 F. 2d 591 (1st Cir,, 1959); In
re Heddendorf, 263 F. 2d 887 (1st Cir., 1959).
We will not repeat that discussion but re-
spectively submit, on the basis of the anal-
yses in those decisions, that both criteria are
met in the circumstances of this case and
that it therefore warrants certification to
the Court of Appeals.
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Movant has raised two primary issues: the
scope of protection afforded him by the First
Amendment and that afforded him by legis-
lative privilege arising out of the Speech or
Debate Clause. In the circumstances of this
case, his very appearance would violate each
of those constitutional safeguards.

As to the Pirst Amendment contention,
the Court relied upon its contemporaneous
opinion in Application of Falk, E.B.D. No. 7T1-
165. The Court agreed with witnesses' conten-
tion that “a substantial First Amendment
right is here involved.” ®

But the Court held that movants' sources
of information would not be inhibited by
mere appearance befor: the grand jury be-
cause they “are highly trained and sophisti-
cated individuals.”® We have discussed in
Point I why we feel such a conclusion is not
warranted. Whether or not the Court is in
agreement with our position it cannot be
gainsaid that there is substantial ground
for difference of opinion. Specifically, on the
question of the chilling effect upon First
Amendment freedoms caused by appearance
before a grand jury, the court in In re Ver-
plank, 329 F. SBupp. 433 (C.D.Cal., 1971) has
disagreed with the distinetion drawn by this
Court between professional people and those
“lacking in education and sophistication
whose distrust of government, especlally of
police and prosecutors, is well known.” Ap-
plication of Falk, 8l. Op. p. 7. The Verplank
court quashed a subpoena duces tecum
directed to a Presbyterian minister serving as
a draft counselor insofar as the subpoena
sought the production of records of coun-
selees or lists of physicians, dentists or psy-
chiatrists to whom counselees had been re-
ferred. Like this Court, Judge Gray recog-
nized that “First Amendment activities are
involved.” Id, at 437. But he went further,
recognizing not only the inhibiting effect of
the subpoena upon registrants seeking or
receiving information from the draft coun-
seling center but the inhibiting effect upon
“highly trained and sophisticated individ-
uals,” Application of Falk, 8l. Op. p. 7, the
doctors, dentists and psychiatrists:

Production of lists of medical personnel
acting as consultants to the Center may also
have an adverse effect on the willingness of
any professionals to be connected in any way
with its activities. Thus a definite impact on
the exercise of First Amendment rights may
be readily discerned. 320 F. Supp. at 437
Because the government failed to demon-
strate a compelling need for the information
sought, Judge Gray prohibited its coerced
production. That another federal judge has
reached a contrary comclusion on the par-
ticular point in question demonstrates, we
believe, that there exists a substantial ground
for difference of opinion.

The same is true with respect to the one
disagreement the Court had with Dr. Rod-
berg's position under the Speech or De-
bate Clause. The Court agreed that “Sen-
ator Gravel's legislative acts may not con-
sistently with the Speech or Debate Clause
be the subject of questioning before the
grand jury,” Sl. Op. p. 9, and that his in-
sertion of the Pentagon Papers into the Con~
gressional Record was a legislative act. The
Court further agreed, because movant was
performing non-ministerial duties for the
Benator, that “the Speech or Debate Clause
prohibits inguiry into things done by Dr.
Rodberg as the Senator's agent or assistant
which would have been legislative acts, and
therefore privileged, if performed by the Sen-
ator personally.” Sl. Op., p. 15. In light of
these holdings the Court's conclusion that
Dr. Rodberg could be questioned about al-
leged republication by Senator Gravel of ma-
terial already inserted into the Congressional
Record because such republication was not
legitimate legislative activity is inconsistent
with the position taken by Judge Gesell in

Footnotes at end of article.

November 22, 1971

Hentoff v. Ichord, 318 F.Supp. 1175 (D.D.C.,
1970). In Hentoff, plaintiffs sought to en-
join members of Congress, the Public
Printer and the Superintendent of Docu-
ments from republishing a Congressional re=-
port. The plaintifis conceded what the Court
has found here as a matter of law, that in-
sertlon of material into the Congressional
Record is legitimate legislative activity pro-
tected by the Speech or Debate Clause. Supra
at 1179. However, the plaintiffs sought to
enjoin general public distribution of the re-
port and alleged that an injunction would
lie against both members of Congress and
the Printer and Superintendent. Judge
Gesell agreed as to the latter two because
they were not members of Congress but
rather were “administrative personne] whose
non-discretionary duties to the legislative
body as a whole in no substantial way re-
lated to the specific furtherance of the leg-
islative tasks of individual members."” Rod-
berg, 8l. Op., p. 156. But as to the members
of Congress, the Court said:

Plaintiffs contend that the discussion in
Powell, together with such decisions as Me-
Govern v. Martz, 182 F. Supp. 343 (D.D.C.,
1960), and Long v. Ansell, 63 U.8. App. D.C.
68, 69 F.2d 386 (1934), indicates that this
Court may restrain Congressmen from pub-
lishing, filing, or distributing, except by in-
sertion into the Congressional Record, a re-
port . . .

The Court is of a contrary view. Members
of Congress have the same right to speak as
anyone else. Their legislative activities are
not limited to speech or debate on the floor
of Congress, Information in this Report in-
volves matters of public concern, and the
Court will take no action which limits the
use that individual Congressmen choose to
make of the Report or its contents on or off
the floor of Congress. Hentoff, supra, at 1179.
The Court thereby held that republication
by a member of Congress of a Congressional
report was legitimate legislative activity with-
in the sphere of the Speech or Debate Clause,
a conclusion at variance with the Court's
conclusion here.’®* As noted supra, we believe
such disagreement demonstrates conclusively
that there is substantial ground for differ-
ence of opinion.

We further submit that an interlocutory
appeal with materially advance the disposi-
tion of this litigation. This case presents the
unusual, almost unique, situation wherein
an appearance by a witness before a grand
jury will threaten not only the witness’ con-
stitutional rights but the rights of a United
States Senator. This the Court has already
recognized by granting Senator Gravel's mo-
tion to intervene. Ordinarily the denial of a
motion to quash a subpoena s deemed in-
terlocutory because it is sald the witness can
subsequently risk contempt and Ilitigate
again the issue(s) he has raised on the mo-
tion. But that reasoning does not apply to
Senator Gravel who stands on a different
legal footing. Since the subpoena is not di-
rected to him, the Senator can in no way
refuse to comply with it and then litigate
the issues raised here; there can be no con-
tempt proceeding for the Senator because
there is no outstanding order of the Court
for him to disobey. In other words, as to him,
the denial of the motion to quash is a final
order and, hence, appealable under Title 28
U.8.C. § 1291.

As noted in the afMidavit, we have been in-
formed that Senator Gravel intends to file
a notice of appeal if this Court declines to
grant a rehearing upon the motion. This case
will then be in the following posture: the
constitutionality of the subpoena under the
Speech or Debate Clause will be properly be-
fore the Court of Appeals, but being litigated
by the intervenor, rather than the party to
whom it is directed. On the other hand, the
First Amendment clalm, not raised by the
Senator will not be before the Court of Ap-
peals and will first have to be litigated at the
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District Court level. Neither one of these re-
sults is desirable. As long as the issue of the
lawfulness of the subpoena under the Speech
or Debate Clause will properly be before the
Court of Appeals, regardless of what Dr. Rod-
berg may do, the policy agailnst plecemeal
appeals which lies behind the geuneral prohi-
bition against interlocutory appeals, has no
application, As long as the issue will be prop-
erly appealed by the Intervenor there is no
sound reason for denying Dr. Rodberg, the
man to whom the subpoena is directed, the
right to litigate that issue himself.

Secondly, the bifurcation of this case that
would be caused by the litigating of the
Speech or Debate Clause issue In the Court
of Appeals while the First Amendment claim
remains at the District Court level itself,
directly contradicts the “policy against plece-
meal appeals."” Switzerland Cheese Associa-
tion v. E. Horne's Market, 3856 U.S, 23, 24
(1966) . Under the unigue circumstances pre-
sented here, it 1s wholly consistent with that
policy, if not indeed mandated by it, that
the Court's order be certified so as to permit
litigation in the Court of Appeals of all the
issues presented to this Court. Such certifica-
tlon would prevent, not encourage, plece-
meal appeal.

Finally, we have asked for a stay of mov-
ant's subpoena pending disposition of this
motion. The subpoena is returnable on
Thursday, October 14, 1871, and a stay will
therefore be necessary to preserve the status
quo while this Court considers the instant
application. As noted in the supporting af-
fidavit, a temporary adjournment will not
prejudice the government as it has appar-
ently subpoenaed several witnesses for this
week. If this Court grants a rehearing to re-
consider its decision of October 4, a con-
tinuance of the stay would be most appro-
priate. Likewlse, if the Court certifies its
order to permit an interlocutory appeal, a
stay, authorized by § 1202(b), would be nec-
essary to preserve the status quo and prevent
a mooting out of this litigation.

CONCLUSION

For the aforegoing reasons, this Court
should grant a rehearing or certify its order,
and grant a stay.

Respectfully submitted,
JAMES REIF
Doris PETERSON
MorTOoN STAVIS
PETER WEISS,

c/o Center for Constitutional Rights, 588
Ninth Avenue, New York, New York
10036. (212) 265-2500.

New York, N.Y., October 11, 1971,

FOOTNOTES

* Application of Rodberg, Sl. Op. p. 3.

2 Palk, S1. Op. p. 6.

3 Caldwell, 434 F.2d at 1086.

*The opinion in Verplank, supra, was not
available to counsel for movant at the time
of oral argument. It was officially reported
last week.

& Rodberg, at p. 9.

81d., p. 15.

" Hentoff, supra at 1182.

8 Application of Falk, Sl. Op. p. 6.

® Ibid., P. T.

i This Court relied on Hentoff in its discus-
slon of whether republication of the partic-
ular report at issue there fulfilled a valid leg-
islative purpose. It should be noted that the
conclusion that republication of that par-
ticular report did not fulfill a valid legislative
purpose can in no way control the determina-
tion whether publication of an entirely differ-
ent document, the Pentagon Papers, fulfills
such a purpose. Secondly, the discussion in
Hentoff was in the context of a discussion of
an injunction against persons performing
non-discretionary functions for the House
generally, & group this Court has itself dis-
tinguished from Dr. Rodberg, Sl. Op.. p. 15.
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|U.S. Distriet Court, District of Massachu-
setts, United States of America v. John
Doe, EB.D. No. 7T1-172-G]

MorioN FOR EXTENSION oF TiME WITHIN
WHicH To FILE GOVERNMENT'S BRIEF IN
OrppPosiTION TO MoTIONS OF LEONARD 5.
RODBERG AND INTERVENOR MIKE (GRAVEL,
UNITED STATES SENATOR, FOR RECONSIDER-
ATION AND STAY, ET CETERA, AND ORDER
THERECN

(In the Matter of a Grand Jury Subpoena

Served Upon Leonard S. Rodberg)
The United States of America moves the

Court for an order extending the time within

which the government may file its brief in

opposition to the motions of Leonard S.

Rodberg and Intervenor Mike Gravel, United

States Senator, for reconsideration of this

Court's rulilng on October 4, 1971, and other

relief, from Friday, October 15, 1971, to Mon-

day, October 18, 1871, at 12:00 p.m.

This motion is based on the attached
affidavit of Warren P. Reese.
Respectfully submitted,

HerBERT F. TRAVERS, Jr.,

U.S. Attorney.

WarreN P. REESE,

Assistant U.S. Attorney.
Good cause appearing therefore, it is so
ordered.

By

/8/ W. ARTHUR GARRITY,
U.S. District Judge.
Dated: October 14, 1971,

AFFIDAVIT

Boston, Mass., OCTOBER 14, 1971.
Sufolk, ss:

Warren P. Reese, being first duly sworn
states:

1. I am an Assistant United States At-
torney temporarily assigned to assist the
United States Attorney for the District of
Massachusetts, and I am authorized to rep-
resent the government in grand jury in-
vestigations and judiclal proceedings ancil-
lary thereto.

2. On October 12, 19871, Leonard S. Rod-
berg, a witness subpoensed by the grand
jury, and United States Senator Mike Gravel,
an intervenor in the Rodberg matter, filed
motions for reconsideration of this Court’s
ruling on October 4, 1971, and other relief.
During a brief hearing concerning the mat-
ter, I agreed and the Court instructed me
to file the government's brief in opposition
by Friday, October 15, 1971.

3. Because of the complexity of the issues
presented and the impact of various conflict-
ing assignments and responsibilities, I re-
quested that attorneys in the Internal Secu-
rity Division, Department of Justice, write
the brief for my approval to assure its timely
and well considered preparation. I was in-
formed this date by the responsible attorney
that the brief is now being typed In prelim-
inary draft form, and that the review draft
would be finished sometime on Friday,
October 15.

4. It 15 my desire and Intention to travel
to Washington, D.C., following completion of
other government business in Boston, to con-
fer with Departmental Attorneys on Friday,
October 15, and review the brief for ap-
proval, This circumstance is expetced to pre-
vent dellvery of the brief to Boston for filing
on Friday, even if the brief Is considered
acceptable in its existing form.

5. To assure appropriate treatment of the
issues, and in view of the circumstances, it is
respecifully requested that the government
be permitted to file its brief by 12:00 p.m.
Monday, October 18, 1971.

6. James Relf, Attorney for Rodberg, and
Charles Fishman, attorney for Senator Gravel,
have been advised of the foregoing and have
agreed to the extension subject to the Court’s
order. Mr. Fishman informed me that, based
on our conversation, a reply Memorandum
from Senator Gravel might be indicated, and
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that due to a death in his family which will
require his presence in Florida this coming
weekend, he would prefer the extension be
granted, with the expectation that the Court
would allow sufficient time for a reply brief
to be filed.
WaRREN P, REESE,
Assistant U.S. Attorney.

MoTioN FOR ORDER COMMANDING MovaNT To
APPEAR BEFORE THE GERAND JURY oN OcCTO-
BER 28, 1971

(Mike Gravel, U.S. Senator, Intervenor v.
United States of America; United States of
America v. John Doe; in the matter of a
grand jury subpoena served upon Leonard
Rodberg)

Comes now the United States by and
through the undersigned counsel and moves
the Court for an Order commanding Leonard
S. Rodberg to appear before the grand jury
on October 28, 1971.

In support of the Motion there is at-
tached hereto a Memorandum of Points and
Authorities to which this Court's atten-
tion is respectfully invited.

Respectfully Submitted,
HERBERT F. TRAVERS, Jr.,
U.S. Attorney.
Warren P. REESE,
Assistant U.S. Attorney.

OcToBER 18, 1971.

MEMORANDUM OF POINTS AND AUTHORITIES IN
OFPOSITION TO MOTION FOR RECONSIDERATION
AND STAY PENDING RECONSIDERATION AND/
OR APPEAL

A. BACKGROUND
1. Status of the proceedings

This matter arose when a subpoena was
served on Leonard S. Rodberg to compel his
appearance before the grand jury and tes-
tify regarding matters presently under in-
vestigation by that body. He filed a motion
to quash the subpoena and to stay his order
to appear before the grand jury pendente
lite. Senator Mike Gravel's motion for leave
to intervene was granted, and he filed a
motion to quash and for other relief.

After briefing and oral argument, this Court
entered a memorandum of decision and pro-
tective order on October 4, 1971, denying
the motions to quash the subpoena but
restricting the scope of inquiry. A new sub-
poena was thereafter served on Rodberg.

Rodberg and the Intervenor now seek to
have this Court reconsider its initial decision
and grant a stay of the subpoena pending
such reconsideration. The Intervenor requests
that.hlf i;ieccnalcleration of the motion to
quash is denied, a stay be granted pending
appeal to the Court of Appeals. gfndbers
requests a stay and certification of the issue
to the Court of Appeals pursuant to 28
U.8.C. 1202(b) and Rule 5(a) Federal Rules
of Appellate Procedure, in the event of an
adverse ruling.

2. CONTENTIONS OF THE MOVING PARTIES

(a) Initervenor

(1) The Speech or Debate Clause applies
to unofficial publication and distribution,
by the Intervenor of a classified study of
the Department of Defense covering U.S.-
Vietnam relations (hereinafter the “Mec-
Namara Papers”) and protects the Intervenor
and his employees from grand jury inquiry
a:uncern!ng such publication and distribu-

on.

(2) The protective order included in this
Court's order of October 4, 1971, does not ade-

quately protect the Intervenor's constitu-
tional rights.

(3) This Court’s order of October 4, 1971
Is final as to the Intervenor and therefore is
appealable.

(b) Leonard Rodberg

(1) The mere fact of Rodberg’s appearance

before the grand jury will have a chilling ef-
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fect upon First Amendment freedoms of press
and assoclation.

(This issue will not be treated in this
memorandum in view of this Court's decision
in the case of In the Matter of a Grand Jury
Subpoena Served on Richard Falk, EB.D. No.
71-1656—CG, reconsideration denied October 12,
1971, the issues and facts of that case being
substantially indistinguishable from those of
the instant case.)

(2) The Speech or Debate Clause protects
Intervenor from any grand jury inquiry con-
cerning unofficial publication and distribu-
tion of the “McNamara Papers'; and Rodberg,
by virtue of his status as a member of the
Intervenor’s personal staff, is also protected.

(3) Should this Court affirm its denial ol
the motions to quash the subpoena, the issue
relating to the Speech or Debate Clause
should be certified to the Court of Appeals
for raview because there is substantial ground
for difference of opinion, and appeal will ma-
terially advance the ultimate termination of
this litigation.

3. The factual setting

The facts are essentlally not in dispute.
They are, as excerpted from the court’s opin-
ion, set forth below:

“Dr. Leonard S, Rodberg, a physicist and
resident fellow at the Institute for Policy
Studies in Washington, D.C., and currently
engaged as a staff member of United States
Senator Mike Gravel of Alaska, petitioned
the court on August 27, 1971, to quash a
subpoena ordering him to appear before a
federal grand jury ostensibly investigating
crimes relating to the release and dissemina-
tion of the much-publicized classified study
by the Department of Defense entitled “His-
tory of U.8. Decision-Making Process on Viet
Nam Policy," popularly called the ‘Pentagon
Papers.'

“The crimes being investigated by the
grand jury include the retention of public
property or records with intent to convert
(18 UB.C. §641), the gathering and trans-
mitting of national defense information (18
U.8.C. §793), the concealment or removal
of public records or documents (18 U.S.C.
§ 2071), and conspiracy to commit such of-
fenses and to defraud the United States (18
US.LC. §371), as is indicated in the prosecut-
ing attorneys' oaths of office on flle with the
Clerk. [Footnote omitted]

* * Ld * L

“Both motions of the Senator allege, and
the court finds, that ‘as personal assistant
to movant, Dr. Rodberg assisted movant in
preparing for disclosure and subsequently
disclosing to movant’s colleagues and con-
stituents, at a hearing of the Senate Sub-
committee on Public Bulldings and Grounds,
the contents of the so-called “Pentagon
Papers,” which were critical of the Execu-
tive's conduct in the field of foreign rela-
tlons.'

“Late In the evening of June 29, Senator
Gravel, a member of the Committee on Pub-
lic Works, called a meeting of its Subcom-
mittee on Public Bulldings and Grounds, of
which he is chairman. Earlier that same day,
the Senator had added Dr. Rodberg to his
personal staff. At the meeting he read ex-
tensively from the study and, at its conclu-
sion, placed the entire study comprising 7,000
pages of complex material in 47 volumes on
file with the subcommittee, thereby making
it widely available to the press. About seven
weeks later, on August 18, it was reported
in the Washington Post that Senator Gravel
had turned over the Pentagon Papers to a
Boston publisher, Beacon Press, for compila-
tion into a four-volume book to be released
1n late October under the title, *The Senator
Gravel Editlon of the Pentagon Papers: the
Defense Department History of Decision
Making on Vietnam;” and that Beacon Press
came to agreement with the Senator after ne-
gotiations with his assistant Dr. Rodberg. In
the August 24 edition of a weekly newspaper,
Boston After Dark, an article, ‘Why MIT &
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Harvard Suppressed the Pentagon Papers,’
described in detail Dr. Rodberg's prior nego-
tiations with publishers other than Beacon
Press. On the evening of August 24, Dr. Rod-
berg was subpoenaed to appear and testify
before the current grand jury.”
B. ARGUMENT
1. The speech or debate clause
{a) Introductory Statement

Great emphasis is placed by intervenor on
the practice and necessity of communications
between the electorate and their repre-
sentatives in his endeavor to persuade this
Court to consider the private publication
of classified documents as being no different
from the republication of speeches and re-
ports delivered and developed in the normal
course of legislative activity. Such publica-
tion of classified documents which were pre-
pared by an executive agency hardly com-
ports with the test espoused by the inter-
venor that the Speech or Debate Clause af-
fords protection for things "“"generally done in
a session of the House by one of its members
in relation to the business before it" or action
“related to the due functioning of the legis-
lative process.” (Intervenor's Brief, pp. 4-5.)

Although a legislator’s issuance of press
releases, the holding of press conferences,
and speaking to constituents regarding his
views on matters pending before the Con-
gress may be legitimate activity concerning
his legislative responsibilities, publication by
a legislator through a commercial printer
of classified documents under the circum-
stances herein could hardly have been con-
templated historically as a proper subject for
protection under the Speech or Debate
Clause. The reason for this conclusion is ap-
parent. There has been unwavering consis-
tency in the articulation of the purposes
and benefits of the Speech or Debate Clause
in the cases in which it has been considered.

Perhaps the earliest declaration of purpose
was uttered by Mr. Chief Justice Parsons in
Coffin v. Coffin, 4 Mass. 1, (1808) which was
adopted by the Supreme Court in Kilbourn
v. Thompson, 103 U.S. 168:

These privileges are thus secured, not with
the intention of protfecting the members
against prosecutions for their own benejfit,
but to support the rights of the people by
enabling their representatives to execute the
functions of their office without fear of
prosecutions, civil or criminal. I, therefore,
think that the article ought not to be con-
strued strictly, but liberally, that the full
design of it may be answered. I will not
confine it to delivering an opinion, uttering
a speech, or haranguing in debate, but will
extend it to the giving of a vote, to the
making of a wrltten report, and to every
other act resulting from the nature and in
the execution of the office. And I would de-
fine the article as securing to every member
exemption from prosecution for everything
said or done by him as a representative, in
the exercise of the functions of that office,
without inquiring whether the exercise was
regular, according to the rules of the House,
or irregular and against their rules. I do not
confine the member to his place in the
House; and I am satisfied that there are
cases in which he is entitled to this privi-
lege when not within the walls of the rep-
resentatives’ chamber (Emphasis added, pp.
2038-204.)

The purpose was reiterated in 1950 by Mr.
Justice Frankfurter in Tenney v. Brandhove,
341 U.S, 367 (1850) :

The provision in the United States Con-
stitution was a reflection of political prin-
ciples already firmly established in the
States. Three State Constitutions adopted be-
fore the Federal Constitution specifically pro-
tected the privilege. The Maryland Declara-
tion of Rights, Nov. 3, 1776, provided: “That
freedom of speech, and debates or proceed-
ings, in the legislature, ought not to be im-
peached in any other court or judicature.”
Art. VIII. The Massachusetts Constitution of
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1780 provided: “The freedom of deliberation,
speech and debate, in either house of the leg-
islature, is so essential to the rights of the
people, that it cannot be the foundation of
any accusation or prosecution, action, or
complaint, in any other court or place what-
soever.” Part The First, Art. XXI. (Emphasis
added, p. 373.)

* L L L -

The claim of an unworthy purpose does
not destroy the privilege. Legislators are im-
mune from deterrents to the uninhibited dis-
charge of their legislative duly, not for their
private indulgence but for the public good.
(Emphasis added, p. 377.)

Writing for the Majority in United States
v. Johnson, 383 U.S. 169 (1966), Mr. Justice
Harlan observed—

The legislative privilege, protecting against
possible prosecution by an unfriendly execu-
tive and conviction by a hostile judiciary, is
one manifestation of the “practical security”
for ensuring the independence of the leg-
islature. (Emphasis added, p. 179.)

The initial inquiry then is whether such
private publication by a senator of material
of the character of the “McNamara Papers"”
is (1) legitimate legislative activity, and (2)
an activity, the protection of which is con-
duclve to the achlevement of the constitu-
tional purpose, to secure the independence
of the legislature and thereby benefit the
public. A more complete answer to these
questions requires a determination of the
scope of the Speech or Debate Clause.

b. Private Publication by a Senator of
Classified Documents is not Embraced With=
in the Speech or Debate Clause

In ruling that Dr. Rodberg could be ques-
tioned concerning arrangements made for
private publication of the “McNamara Pa-
pers”, this Court properly ruled that the
privilege embodied in the Speech or Debate
Clause does not apply. McGovern v. Martz,
182 F.Supp. 343 (D.D.C. 1960) and Long v.
Ansell, 69 F.2d 386 (C.A. D.C., 1934), af’d.
293 U.8. 76 also make it clear that “the rea-
son for the rule—complete and uninhibited
discussion among legislators—is not here
served.” Accord, Restatement of Torts, 1938
ed. § 500 Comment b.

In reaching its decision, this Court relied
in part on Hentoff v. Ichord, 318 F.Supp. 1175
(D.D.C., 1970). The Government, in discuss-
ing the decision in Hentoff, Would hasten to
point out that although it does not agree
with the holding in that case as applied to
the specific facts therein, the rationale em-
ployed by the court was proper (any publica-
tion which may involve the Speech or De-
bate Clause requires a determination
whether the publication was a part of the
legislative process). However, notwithstand-
ing the specific holding in Hentoff, the appli-
cation of the rationale applied there to the
facts In this case, which are distinguishable
from those in Hentoff, demonstrates that this
Court’s initial decision was proper.

In Hentoff v. Ichord, supra, the court con-
sidered an actlon for injunctive relief against
certain Congressmen and the Public Printer
to prevent the printing and distribution of
an official study prepared for the House In-
ternal Security Committee. In that case, in-
junctive rellef against Congressmen was
denied not because the court was unwilling
to recognize a broad extension of the Speech
or Debate Clause to cloak the acts of individ-
ual Congressmen outside the scope and
forum of their legislative business. Rather,
the Court chose to deny rellef as to the Con-
gressmen purely on the grounds of their First
Amendment rights:

Members of Congress have the same right
to speak as anyone else, . . . [T]he court will
take no action which limits the use that in-
dividual Congressmen choose to make of the
report. . .. (318 F.Supp. at 1179).

That decision, which held that a legislative
employee who was ordered to print the report
could be enjoined, supports this Court’s deci-
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sion that the Speech or Debate Clause does
not protect extra-legislative publication. And,
this much this Court recognized in guoting
Hentoff in its opinion (p. 13):

Nothing in the Constitution or the cases
suggests, however, that a committee report
is a necessary adjunct to speech or debate in
Congress. . . . [a]nd its further printing and
public distribution is not necessary to give
effect of the freedom of Congressmen to speak
and debate on or off the floor. (Hentoff, su-
pra, at 1180).

(1) Private publication bears no relation to
legislative business

Such legislative business of the Senate, the
Intervenor was engaged in at midnight on
June 29, 1971, terminated at the close of the
Subcommittee hearing that night. Thus, ap-
plying the test suggested by Kilbourn v.
Thompson, 103 U.S. 168 (1880), that the im-
munity conferred by the Speech or Debate
Clause envisions only “. . . things generally
done in a session of the House by one of its
members in relation to the business before
it.” 103 U.S. at 204, Kilbourn supports the
conclusion that any subsequent private pub-
lication of any documents disclosed that
night is not barred from a grand jury inves-
tigation by the Speech or Debate Clause.

More importantly, the Intervenor's or Dr.
Rodberg’s actlons in unofficially publishing
these documents through the Beacon Press
stand on no different footing than those of
any person seeking to print and distribute
documents he wishes disseminated. Their ac-
tlons are thus entitled to no greater privi-
lege from inquiry than those of a private
citizen, and this grand jury is entitled to
determine whether criminal acts by anyone
else have been committed in the process.

2. Prior decisions confirm that no privilege
exists as to unofficial publication outside of
Congress of the content of official speeches
or Records

Assuming arguendo that certain documents
were given by the Intervenor to Beacon Press
(or given at his direction) and that they con-
stitute a proper legislative record of the Sen-
ate Subcommittee for House and Grounds, no
privilege exists whatever insofar as their sub-
sequent publication and distribution outside
of Congress is concerned.

The Speech or Debate Clause provides that
insofar as members of Congress are con-
cerned:

“, . . for any speech or debate in either
House, they shall not be questioned in any
other place.”

This provision, therefore, does not apply
to statements made or distributed outside of
the scope of the officlal business of the Con-
gress, in which any such statements or docu-
ments are used. Instead, the privilege pro-
tects and insures only that the official busi-
ness of the Congress will be free from inter-
ference.

The Court of Appeals for the District of
Columbia Circuit has already considered and
decided a case, controlling here, which raises
this question In a factual setting surpris-
ingly close to this proceeding, Long v. Ansell,
69 ¥.2d 386 (D.C. Cir., 1834), afid, 203 U 8. 76
(1934). In that case, a libel suit was filed
against Senator Long for printing and dis-
tributing several libelous articles alleged to
be a reprint of a speech made by him in the
Senate. The lower court noted, in affirming
denial of a motion to quash the subpoena
served upon the legislator, that:

‘“The charge here is not for slander re-
sulting from a speech made on the floor of
the Senate, but for libel in publishing and
distributing a copy of the speech. ... The
acts charged have only remote connection
with the speech. While the published articles
were in part reproductions of the speech, the
offense consists not in what was sald in the
Senate but in the publication and circulariz-
ing of the documents.”

Long has not only been cited and relled on
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since 1934 as good law, see, e.g., McGovern v.
Martz, 192 F. Supp. 343 (D.D.C. 1960), but
it confirms the long-standing rule in both
American and English common law that re-
publication of legislative documents is pri-
vileged only to a qualified extent. For exam=-
ple, the American Law Institute's Restate-
ment of Torts § 500, comment b, reads in
art:

% “s & = Defamatory matter spoken or
otherwise uttered in a legislative proceeding
is a publication thereof and a report of the
legislative proceeding Is a republication of
the defamatory matter. Such republication is
not absolutely privileged under the rule
stated In this Section, but is conditionally
privileged under the rule stated In § 611.
Thus there is no absolute privilege to dis-
seminate the Congressional Record of re-
prints therefrom, either by a Senator or a
Congressman or by a third person.”

See also, Rox v. Abingdon, 1 Esp. 226 Peake
310 (1795); Rez v. Creevy, 8 Eq. 2. Cases, 228,
1 M & 8. 273 (1813), Eent's Commentariea
249 N.C. (8th ed. 1954), 1 Story, “Commen=-
taries on the Constitution of the United
States.” (5th Ed. 1905) § 866, N. (a), Cole v.
Richards, 108 N.J.L. 356 A. 466 (1932), and
Methodist Federation for Social Action v.
Eastland, infra.

This rule is, of course, in complete har-
mony with other collateral areas of our legal
system. For example, the judicial privilege
is also qualified as to unauthorized publica~-
tion. While a judge enjoys an absolute pri-
vilege for the official publication of a judicial
statement, 1.e., by reading an opinion in open
court or filing it in the clerk’s office, there is
only a qualified privilege for the unofficial
circulation of copies of a defamatory opinion.
See, e.g., Murray v. Brancato, 200 N.Y. 52, 48
N.E. 2d 257 (1943); Francis v. Branson, 168
Okl, 24, 31 F. 2d 870 (1933); and, Note, 12,
Ford L. Rev. 193 (1843).

Furthermore, an analysis of the precedents
provided by the Intervenor in support of his
motion confirms, by the absence of any one
point, that there is no authority for the prop-
osition that private publication is perform-
ed with the benefit of the Congressional
privilege against inquiry after the subse-
quent publication. In Hearst v. Black, 87 F.
2d (D.C. Cir. 1936) the court was not even
faced with a question regarding republica-
tion but, rather, a suit to prevent disclosure
in the first instance of material gathered for
committee investigations. The court ruled
only that:

“If courts cannot enjoin the enactment of
unconstitutional laws . . . they cannot en=-
join legislative debate or discussion of con-
stitutional measure because of incidental
disclosure or publication of knowledge un-
constitutionally acquired.” 87 F. 2d at T2.

Such a ruling hardly supports any conten-
tion that a wholesale private printing and
public distribution of the material would be
above judicial inquiry after the fact. Here,
the Intervenor would have this Court believe
that judicial reluctance to exercise super-
vision over Congressional deliberations be-
fore they had commenced constituted an ac-
knowledgement that a grand jury was utterly
without power to inguire into the activities
of non-legislative members after the fact.

And, in Methodist Federation v. Eastland,
141 F. Supp. 729 (D.D.C. 1958) the court
again considered whether it could enjoin a
discretionary act of Congress before it has
transpired on the basis of allegations of ir-
reparable injury. Again, no finding was made
that & court could not entertain a suit for
redress after the fact and, as in Long, assess
whatever llability may be appropriate. And,
as in Hearst, Methodist Federation involved
only a request for an Injunction against pub-
lication prior to the publication,

And Hentof v. Ichord, supra, 1s no support
for Intervenor's contention that members of
Congress are “absolutely privileged” from
accountability for what they do. Moreover, in
Hentoff v. Ichord, even In ecircumstances
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where the Court held the members of the
House to be absolutely privileged, circums-
stances not present here, the Court none the
less held that their agent was not Immune.
Cf Powell v. McCormack, (1969) 395 U.8. 486,
504-5086.

In his next case, the Intervenor candidly
acknowledges (Mem., p. 13) that McGovern
v. Martz, 182 F.Supp. 343 (D.D.C. 1960) sup-
ports the Government position. There the
court said:

“But what of republication? Should an
absolute privilege exist to bar suits for defa-
mation resulting from a Congressman's cir-
culation of reprints or copies of the Con-
gressional Record to non-Congressmen? The
reason for the rule—complete and uninhib-
ited discussion among legislators—Ils not
here served. Accordingly, the absolute privi-
lege to inform a fellow legislator (either by
way of speech on the floor or writings in-
serted in the Record) become a qualified
privilege for the republication of the infor-
mation. “‘Though a member of congress is
not responsible out of congress for words
spoken there, though libelous upon indi-
viduals; yet if he causes his speech to be
published, he may be punished as for a libel
by action or indictment. This is the Eng-
lish and the just law.' 1 Kent's Commentaries
249, note ¢ 8th Ed. 1854). (182 F.Supp. at
347)"

And, in so ruling, a further precedent was
created for the proposition that republica-
tion enjoys only a qualified privilege. Even
when the Senator alludes (Mem., p. 14 n, 11)
to the “informing” function which should
be protected by the privilege he points to a
portion of the Court’ opinion which shows
that a qualified privilege fulfills this need
completely:

“Congressmen undoubtedly have a respon=-
sibility to inform their constituents, and un-
doubtedly circulation of the Congressional
Record is a convenient method. It does not
follow from this however, that an absolute
privilege is necessary; a qualified privilege
is enough.”

The Intervenor's final majority, Barr wv.
Matteo, 360 U.S. 564 (1859), is equally in-
opposlte. There, the Court recognized a privi-
lege where executive officlals were acting In
the scope of their official duties. In Barr,
an officlal was sued for defamation caused by
a press release he had issued. The Court
found that the initial release constituted an
act “in the line of duty.” Important here is
the fact that neither a republication nor a
grand jury investigation was involved.

For these reasons, the grand jury should
be permitted to inquire into any efforts to
effect private publication of the “McNamara
Papers.”

The four qualifying restrictions with
which the intervenor seeks to constrict this
inquiry should also be rejected. The above
discussion in MeGovern was in no wise obiter
dictum as he suggests (Mem., p. 14); but for
the ruling as to the extent of privilege, the
court would have been obliged to dismiss de-
fendant’s counterclaim with prejudice. The
discussion is thus the controlling ground of
the final result. Even if the McGovern court
erred in quallfying the privilege by a malice
standard as intervenor suggests, that error
was on the side of failing to qualify suffi-
clently the republication privilege. Tenney
v. Brandhove, 341 U.8. 367, (1951) which in-
tervenor cites as authority for an unguall-
fled privilege, involved a defamation suit for
an In-commiitee investigation which re-
sulted in damages. No republication was in-
volved and the Supreme Court concluded,
“We have only considered the scope of the
privilege as applied to the facts of the present
case,” 341 U.S. at 378. Cockran v. Couzens, 42
F. 2d 7838 (D.C. Cir. 1930) cert. denied 283
U.S. 874 says no more than that an absolute
privilege applies to any speeches made on the
floor of the Senate even if unrelated to offi-
cial business, a conclusion which has no
bearing on this proceeding.
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3. Rodberg Has No Claim to Derivative
Status Under the Speech or Debate Clause.

Given the conclusion that publication of
the “McNamara Papers” by the Intervenor
through Beacon Press is not protected by the
Speech or Debate Clause, Rodberg, as well,
has no status under the Clause In the con-
text of that enterprise for a number of rea-
sons, First, his immunity 1s derived from the
Intervenor. Second, it can be no greater than
that possessed by the Intervenor, which in
this case is none. Finally, an agent can, and
often does, have less immunity than does his
employer. As stated In a per curliam decision
in Dombrowski v, Eastland, 387 U.S. 82, 85
(1967), in which respondent Sourwine was
the chief counsel:

*, .. It is the purpose and office of the doc-
trine of legislative immunity, having its roots
as 1t does in the Bpeech and Debate Clause of
the Constitution, Kilbourn v. Thompson, 103
U.S. 168, 204 (1881), that legislators engaged
‘in the sphere of legitimate legislative ac-
tivity," Tenney v. Brandhove, supra, 341 US.
at 376, should be protected not only from the
consequences of litigation’s results but also
from the burden of defending themselves.
This Court has held, however, that this doc-
trine is less absolute, although applicable,
when applied to officers of employees of a
legislative body, rather than to leglslators
themselves. As the Court sald in Tenny v.
Brandhove, supra, the doctrine, in respect
to a legislator, ‘deserves greater respect than
where an official acting on behalf of the leg-
islature is sued . ... (341 U.B. at 378) Cf.
Wheeldin v. Wheeler, 373 U.S. 647 (1963). In
the light of this principle, we are compelled
to hold that there is a sufficlent factual dis-
pute with respect to respondent Sourwine to
require reversal of the judgment below as to
him.”

Thus, it is difficult to conceive how the
independence of the legislature is insured in
any way by inclusion within the protective
ambit of the Speech or Debate Clause the
commercial publication and distribution of
classified material by a Senator and therein
Hes the problem presented by the Interve-
nor's request,

The basic error of intervenor's position can
be simply stated. The privilege conferred by
the Speech or Debate Clause lies only where
the act done was a part of the legislative
process. (Mem., pp. 4-5). Here, intervenor
contends that he did nothing more than re-
print only what was a part of the Subcom-
mittee's record. Assuming arguendo that he
is correct and further assuming that his in-
itial insertion of the documents into the rec-
ord was a proper part of the legislative proc-
ess, does it follow that any subsequent pri-
vate publication of that Information is,
thereby, privileged from inquiry? The obvi-
ousness of the answer that it does not ren-
ders extended discussion unnecessary.

As the court in Hentoff v. Ichord, 318 F.
Supp. 11756 (D.D.C. 1970) makes clear by its
holding, whether or not the initial publica-
tion was proper, the legislative privilege, if
invoked for any subsequent publication, re-
quires a determination be made anew as to
the legislative purpose for the republication.
In other words, If a document were published
in the Congressional Record for a proper leg-
islative purpose, a subsequent republication
solely “for exposure's sake” (Id. at 1182)
would not be privileged in all circumstances.

Thus, 1t iIs of no concern whether the in-
formation was originally made a part of any
congressional record or report; rather, 1t must
be determined whether the publication at
issue served any proper legislative purpose—
e.g., was it published “in a session of the
House by one of its members in relation to
the business before 1t and was It “related
to the due functioning of the legislative
process” (Intervenor's Mem. pp. 4-5) or was
it published solely for the private use and
benefit of a Member. If it was the latter,
then the privilege will not lle. Here, the
republication was not accomplished by in-
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serting it in the Congressional Record or by
making it a part of a Committee report. Nor
was it mailed by the Intervenor to his con-
stituents in Alaska. Instead, the publication
was accomplished by using the services of a
private commercial printer (in Massachu-
setts) to prepare a four-volume book entitled
“The Senator Gravel Edition of the Pentagon
Papers . . " to be sold to purchasers through-
out the entire Nation. Notwithstanding the
question whether this was really an attempt
to inform his constituents in Alaska of his
position on matters pending before the Con-
gress, it was undoubtedly not a part of the
legislative process; thus, the privilege does
not lie in this case.

For all of these reasons, Dr. Rodberg is not
immune from any grand jury inquiry into his
activities, and, therefore, his and the Inter-
venor's motions should be denied.

2. This Court's Order Is Not Appealable

As mentioned earlier, both parties have
requested a stay of Dr. Rodberg’'s appearance
pending appeal of this Court's Order denying
their motions to quash his subpoena. The
first issue presented by their requests for a
stay is whether or not this Court's Order is
appealable.

Thirty years ago, in Cobbledick v. United
States, 309 U.S. 323, the Supreme Court
decided the issue whether a district court
order denying a motion to quash a grand jury
subpoena duces tecum was a “final decision
of [a] district court” and, as such, reviewable
under what is now 28 U.8.C. 1201. In setting
forth the basis for its ultimate conclusion
that it was not, the Court said:

*“Since the right to a judgment from more
than one court is a matter of grace and not
a necessary Ingredient of justice, Congress
from the very beginnnig has, by forbidding
plecemeal disposition on appeal of what for
practical purposes is a single controversy, set
itself against enfeebling judicial administra-
tion. Thereby is avolded the obstruction to
just claims that would come from permitting
the harassment and cost of a succession of
separate appeals from the various rulings to
which a litigation may give rise, from its ini-
tiation to entry of judgment. To be effective,
judicial administration must not be leaden-
footed. Its momentum would be arrested by
permitting separate reviews of the compo-
nent elements in a unified cause, These con-
slderations of policy are especially compelling
in the administration of criminal justice. Not
until 18890 was there review as of right in
criminal cases [footnote omitted]. An ac-
cused is entitled to scrupulous observance of
constitutional safeguards. But encourage-
ment of delay is fatal to the vindication of
the criminal law. Bearing the discomfiture
and cost of a prosecution for crime even by
an innocent person is one of the painful ob-
ligations of citizenship. The correctness of
a trial court’s rejection even of a consti-
tutional claim made by the accused in the
process of prosecution must awalt his con-
viction before its reconsideration by an ap-
pellate tribunal. * * * 309 U.S. at 325-328.

After reviewing these considerations, the
Court found them to be compelling in the
context of a grand jury proceeding. The
grand jury was in the Court’s view an integral
part of the criminal justice system, and in
that regard, the Court said at 327-328:

‘** * * The Constitution itself makes the
grand jury a part of the judicial process, = * =
The proceeding before a grand jury consti-
tutes ‘a judicial injury’ * * * of the most
anclent lineage. * * * The duration of its
life, frequently short, Is limited by statute.
It is no less important to safeguard against
undue interruption the Inquiry instituted
by a grand jury than to protect from delay
the progress of the trial after an indictment
has been found. Opportunity for obstructing
the ‘orderly progress’ of investigation should
no more be encouraged in one case than in
the other. That a grand jury proceeding has
no defined litigants and that none may
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emerge from it, is irrelevant to the issue. The
witness' relation to the inquiry is no differ-
ent in a grand jury proceeding than it was
in the Alexander case. Whatever right he may
have requires no further protection in either
case than that afforded by the district court
until the witness chooses to disobey and is
committed for contempt. * * * At that point
the witness’ situation becomes so severea
Jrom the main proceeding as to permit an
appeal. * * *” (Footnote omitted and em-
phasis supplied.)

Thus, Cobbledick established the firm prin-
ciple that the interest in avolding delay
overrides the interest of a grand jury wit-
ness in interlocutory appellate review of the
obligations imposed upon him by a subpoena.

In the years, since a number of lower
courts have uniformly applied the Cobbledick
rule where attempts have been made to seek
review of orders denying motions to quash
grand jury subpoenaes. See, e.g., Lampman v.
United States District Court, 418 F. 2d 215
(C.A9) cert. denied, 397 U.S. 919; In re
Buckey, 395 F. 2d 533 (C.A. 6); In re Grand
Jury Investigation of Violations, 318 F. 2d
533 (C.A. 2), petition for certiorari dismissed,
375 U.S. 802; Dugan & McNamara v. Clark,
170 F. 2d 118 (C.A. 3).

Very recently the Supreme Court in United
States v. Ryan, 402 U.S. 530 (1971) reaffirmed
the principles set forth in Cobbledick, supra.
There, Mr. Justice Brennan, speaking for the
Supreme Court, sald:

“. . . one to whom a subpoensa is directed
may not appeal the denial of a motion to
quash that subpoena but must either obey
its command or refuse to do so and contest
the validity of the subpoena if he is sub-
sequently cited for contempt on account of
his failure to obey.” 402 US. at 532

For this reason, the Supreme Court re-

versed an appellate court decision that a
denial of a motion to quash a subpoena is
appealable.
Dr. Rodberg’s position on this point can
be, and was for that matter, simply stated.
Citlng the Supreme Court's decision in
Cobbledick and Ryan, he said:

“The denial of & motion to quash a grand
Jury subpoena has been held to be inter-
locutory order, and such an order is not ordi-
narily appealable.” (Memorandum, p. 12),
after which he immediately turned to a dis-
cussion of a potential exception to this rule,
1292(b). (This question is discussed in the
following section.) If Dr. Rodberg is correct,
which he is, all that remains to be deter-
mined is whether the Intervenor can appeal
the Order,

Originally, Dr. Rodberg was the only mov-
ing party in this matter. The Intervenor
sought protection of his constitutional privi-
lege and was permitted to intervene on the
ground such privilege was potentially subject
to invaslion, depending on questions put to
Rodberg by the grand jury. An appropriate
protective order was rendered; the Inter-
venor has achieved his purpose,

The privilege extended to a Senator is only
qualifiedly available to his representatives.!

If Rodberg possesses status as the alter ego
of the Intervenor such status is only part of
Rodberg's legal identity as a witness. For this
reason an interlocutory protective order is
all the Intervenor could hope to expect and
that was granted. Thus, he has all the pro-
tection he is entitled to receive, Just as Dr.
Rodberg can have no greater immunity than
that possessed by the Intervenor so it is, by
analogy, that the Intervenor can have no
greater rights in this case regarding gquashing

1 As mentloned earller, in Dombroski v.
Eastland, 387 U.S, 82 (1867), a plaintiff was
permitted to bring an action against the
chief counsel for a Senate subcommittee (a
decidedly more sensitive position than that
occupled by Rodberg) although his employer,
the Committee chalrman, was found privi-
leged from accountability in the suit.




November 22, 1971

of the subpoena than does Dr. Rodberg. Here,
the Intervenor has not been subpoenaed and
unlike Dr, Rodberg, the Court’s order denying
the motion to quash the subpoena in no way
affects his rights for they are expressly pro-
tected by the protective orders.

For these reasons, nelther Dr. Rodberg nor
the Intervenor has a right under 28 U.S.C.
1291 to appeal this Court’'s Order.

3, A denial of the motions to quash Dr.
Rodberg’s subpoena does not constitute
grounds for certifying the question to the
Court of Appeals
Dr. Rodberg has also asked this Court for

an order certifying the questions he raises in
his initial motion to the Court of Appeals
within the meaning of Title 28 U.S.C. Section
1202(b) and pursuant to Rule 5(a) of the
Pederal Rules of Appellate Procedure. His
request presents one basic issue: Is a denial
of a motion to quash a grand jury subpoena,
which is not normally appealable, appealable
under 28 U.S.C. 1202(b). The short answer is
that 1t is not.

Section 1292(b) affords him no relief for
& number of reasons:

(1) There is no controlling questions of
law about which there is a substantial
ground for differences of opinion which will

(2) materially advance the ultimate termi-
nation of the litigation.

The central question presented here 1s
whether a private publication of material,
which was also disclosed in part on the floor
of the Senate by a Senator, is rendered im-
mune from inquiry by a grand jury by the
Speech or Debate Clause. The government's
position, as discussed in detall earlier, is that
it is not. See, e.g., Long and McGovern, both
supra. Neither Dr. Rodberg nor the Inter-
venor has cited one case in support of his
proposition that it is privileged conduct.
Thus, the first showing that must be made in
order for a question to be certified under
1292(b)—there is a substantial ground for
differences of opinion on the controlling
question—is not present.

Most obvlous here, the second requirement,
has not been met for the question would not
“materially advance the ultimate termina-
tion of the litigation.”

The purpose of the second requirement 1s
clearly set out in the Senate Report:

“The bill results from a growing awareness
of the need for expedition of cases pending
before the district courts. Many cases which
are filed in the Federal district courts re-
quire the district judge to entertain motions
at an early stage in the proceedings which,
if determined, against the plaintiff, result
in a final order which would then be appeal-
able to the circuit courts of appeals of the
United States. However, such motions, if
determined in the plaintiff's favor, are in-
terlocutory since they do not end the liti-
gation and are not, therefore, under exist-
ing provisions of law, appealable. For ex-
ample, in a recent case a motion to dismiss
for want of jurisdiction was filed in the dis-
trict court early in the proceedings. The dis~
trict court denied the motion and the matter
then proceeded to trial. The disposition of
that case took almost 8 months, Upon final
order the case was appealed and the court
of appeals determined that the distriet court
did not have jurisdictlon and entered an
order accordingly.

Had this legislation been in effect at that
time, the distriet judge could have stated in
writing his opinion that the motion was con-
trolling and the defendant could thereupon
have made application to the court of ap-
peals for a review of the order denying the
motion. Had the court of appeals enter-
tained such a motion and reached the con-
clusion that it ultimately did, it would have
resulted in a saving of the time of the dis-
trict court and considerable expense on the
part of the litigants.

“There are many civil actions from which
similar illustrations could be furnished. For
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example, in an antitrust action & plea may
be entered that the claim is barred by the
the statute of limitations, If this motion is
denied, under existing law the matter is not
appealable and the case then goes forward to
trial. Disposition of antitrust cases may take
considerable time, yet upon appeal following
final disposition of such cases, the court of
appeals may well determine that the statute
of llmitations had run and for that reason
the district court did not have jurisdiction.

“Another instance in which the provisions
of this bill might prove useful is where the
litlgant desires to joln a third party defend-
ant. At present, there is no appeal from an
order joining a third party defendant or re-
fusing to do so. The instant legislation would
permit an appeal within the limitations
previously described.” 8. Rep. No. 2434, 85th
Cong. 2d Sess. 2-3, set out in 1958 U.S. Code
Cong. & Admins. News 5256.

The House Report also describes other i1-
lustrative orders to which § 1202(b) is ap-
plicable:

“Without cataloging all of the cases in
which interlocutory appeals could be proper,
the following categories are those which
would generally be affected: (a) cases where
an accounting is necessary upon an adjudica-
tion of liabllity under a contract, (b) cases
where a long trial would be necessary for the
determination of llability or damages upon a
decision overruling a defense going to the
right to maintain the action, (c) cases in-
volving third party defendants where there
would be no reason for continuing the ac-
tlons if the third parties could not be held
liable and (d) cases relating to the transfer
of the action where it is claimed that the
transfer is not authorized by law.” H. Rep.
No. 1667, 85th Cong. 2d Sess, 1.

Had this legislation been in effect at that
time, the district judge could have stated
in writing his opinion that the motion was
controlling and the defendant could there-
upon have made application to the court of
appeals for a review of the order denying the
motion. Had the court of appeals entertained
such a motion and reached the conclusion
that it ultimately did, it would have resulted
in a saving of the time of the district court
and considerable expense on the part of the
litigants.

“There are many civil actions from which
similar illustrations could be furnished, For
example, In an antitrust action a plea may
be entered that the claim is barred by the
statute of limitations. If this motion is
denied, under existing law the matter is not
appealable and the case then goes forward
to trial. Disposition of antitrust cases may
take considerable time, yet upon appeal fol-
lowing final disposition of such cases, the
court of appeals may well determine that
the statute of limitations had run and for
that reason the district court did not have
Jurisdiction.

“Another Instance in which the provisions
of this bill might prove useful is where the
litigant desires to join a third party defend-
ent, At present, there is no appeal from an
order joining a third party defendant or re-
fusing to do so. The instant legislation
would permit an appeal within the limita-
tions previously described.” S. Rep. No. 2434,
85th Cong. 2d Sess. 2-3, set out in 1958 U.S.
Code Cong. & Admins. News. 5256.

The House Report also describes other il-
lustrative orders to which § 1292(b) 1s appli-
cable:

“Without cataloging all of the cases in
which interlocutory appeals could be proper,
the following categories are those which
would generally be affected: (a) cases where
an accounting is necessary upon an adjudi-
cation of liability under a contract, (b) cases
where a long trial would be necessary for
the determination of liability or damages
upon a decision overruling a defense going
to the right to maintain the action, (¢) cases
involving third party defendants where there
would be no reason for continuing the ac-
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tions if the third parties could not be held
liable and (d) cases relating to the transfer
of the action where it is claimed that the
transfer is not authorized by law."” H. Rep.
No. 1667, 85th Cong. 2d Session. 1.

4. A stay pending appeal should not be
granted

It cannot be gainsald that a stay pending
appeal should not be granted where no
appeal is permitted by law. Here, as just
discussed, neither Dr. Rodberg nor the Inter-
venor has a right to appeal this Court’s
Order. Instead, Dr. Rodberg must, if he so
chooses, awalt an order holding him in con-
tempt of court before he can appeal. Ryan,
supra. Therefore, this Court should deny
their motions for a stay pending appeal.

C. CONCLUSION

For all of the foregoing reasons, Dr. Rod-
berg's and the Intervenor's motion should
be denled and this Court should enter an
Order commanding movant Rodberg to
appear before the grand jury on October 28,
1971, at 10:00 a.m.

Respectfully submitted,

HerRBERT F. TRAVERS, Jr.,
U.S. Attorney.
WARREN P. REESE,
Assistant U.S. Attorney.
OcToOBER 18, 1871.

CERTIFICATE OF SERVICE

I hereby certify that I served a copy of
the attached Motion and Memorandum in
Support thereof on Senator Mike Gravel and
Leonard 8. Rodberg, by mailing a copy there-
of to their counsel of record, specifically
Charles L. Fishman, Esquire, 633 East
Capitol Street, Washington, D.C. 20003, and
James Reif, Esquire, c/o0 Center for Con-
stitutional Rights, 588 9th Avenue, New
York City, New York 10036, respectively, this
day, October 18, 1971.

WARREN P. REESE,
Assistant U.S. Attorney.
[Mike Gravel, U.S. Senator, Intervenor v.
United States of America. United States of
America v. John Doe]

MoTioN ¥FOR ORDER COMMANDING MOVANT
TO APPEAR BEFORE THE GRAND JURY ON
OcToBER 28, 1971

(In the matter of a grand jury subpoena
served upon Leonard Rodberg)

Comes now the United States by and
through the undersigned counsel and moves
the Court for an Order commanding Leonard
S. Rodberg to appear before the grand jury
on October 28, 1971.

In support of the Motion there is attached
hereto a Memorandum of Points and Auth-
orities to which this Court’s attention is re-
spectfully invited.

Respectfully Submitted,
HerBERT P. TRAVERS, Jr.,

[Mike Gravel, U.S. Senator, Intervenor-Peti-

tioner versus United States.—United States
versus John Doe.]

REPLY MEMORANDUM IN SUPPORT OF MOTION
OF INTERVENOR-PETITIONER FOR RECONSID-
ERATION AND STAY PENDING RECONSIDERA-
TION AND/OR APPEAL

(In the matter of a grand jury subpoensa
served upon Leonard Rodberg)

In our Memorandum in Support of Motion
for Reconsideration and Stay, filed October
12, 1971, we stated in considerable detail our
arguments underlying our request for this
Court to reconsider two of the holdings made
in its October 4 decision. The Government on
October 18, 1971, filed a Memorandum in op-
position to this motion. Since the respective
positions of the parties have now been pre-
sented at length, we do not wish to burden
the Court with further extended discussion,
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particularly with respect to even more analy-
sls of the cases upon which both sides rely.
However, we feel that it is necessary to reply
briefly to three salient features of the Gov-
ernment’s legal position.

1. In Part IT of our Memorandum (pp. 23—
29), we argued that the Protective Order en-
tered by this Court does not guarantee ade-
quately Senator Gravel’s constitutional rights
and that a more sensitive mechanism, such
as a specification, was indispensable. We also
pointed out that such a mechanism has been
heretofore employed in grand jury proceed-
ings involving claims of lesser magnitude.
The Government did not answer these argu-
ments at all in its Memorandum.

Further support for our position may be
found in a long line of cases in which the
Supreme Court has imposed extraordinarily
strict procedural requirements in situations
where the utilization of normal procedures
would affect adversely the exercise of First
Amendment rights. The Court has, for exam-
ple, required that a full adversary hearing
precede any court order to seize allegedly un-
protected written material, Quantity of
Books v. Kansas, 378 U.S. 205 (1964); Marcus
v. Search Warrant, 367 U.S. 717 (1961), or to
enjoin allegedly unlawful demonstrations,
Carroll v. Princess Anne County, 393 US.
175 (1968). These requirements were imposed
as “sensitive tools,” Speiser v. Randall, 357
U.S. 513, 525 (1958), so that protected speech
would not be suppressed inadvertently as a
result of er parte determinations of con-
stitutionality. Similar procedural mecha-
nisms must be employed in this case, or else
there is significant danger that unconstitu-
tional questions will be posed to and an-
swered by the witness, with Senator Gravel
not present and unable to object, and there-
fore without any realistic possibility of judi-
clal review or remedy. Prior judicial deter-
mination, in an adversary hearing, of the con-
stitutional status of proposed questions Is
thus essential. The only constitutional alter-
native is quashing the subpoena.

2, The Government asserts that the denial
of Senator Gravel’s motion to quash and mo-
tion for specification is not a final order and
thus not appealable ander 28 U.S.C. § 1203
(Govt. Mem., pp. 22-23). No case is cited In
support of this proposition,! and, with due
respect, we belleve that it 1s speclous. In
Perlman v. United States, 247 US. 7 (1818),
the Supreme Court held that a non-witness
intervenor could appeal as of right from the
denial of his motion to quash & grand jury
subpoena. In that case, the Government
sought a subpoena directed to a third party
to produce for grand jury inspection certain
documents owned by Perlman.? Perlman
moved to intervene and to quash the sub-
poena on the grounds that it violated his
Fourth Amendment rights, Intervention was
allowed and the motion to quash denied. On
appeal to the Supreme Court, the Govern-
ment argued that the denlal of Perlman’s
motion to quash was interlocutory. Reject-
ing this argument, the Court stated that
Perlman had no other means to obtain re-
view and therefore the denial of his motion
to quash was a final, appealable order. Id.,
at 12-13.

As in Perlman, Senator Gravel cannot ob-
tain review from the denial of the motion
to quash except by direct appeal, inasmuch
as he has not been called to answer and
cannot, by refusal to comply, be adjudi-
cated in contempt. Numerous other cases
are in accord with Perlman that the denial of
a motion to quash a subpoena issued In el-
ther a civil or grand jury proceeding is ap-

1 All of the cited cases apply only to Dr.
Rodberg’s position, which is distinct since he
can secure review by refusing to appear or
answer.

2 The third party was an attorney who came
Into possession of the documents as exhibits
introduced in a civil case involving Perlman.
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pealable under 28 U.B.C. § 1201 where no
other means of obtaining appellate review is
available to the person affected, particularly
a non-witness, Covey Oil Co. v. Continental
Oil Co., 340 F. 2d 993 (10th Cir. 1965), cert.
denied, 380 U.S, 964; First National Bank v.
Arisguieta, 287 F. 2d 219 (2d Cir, 1960), cert.
denied 365 U.S. 840; Overby v. U.S. Fidelity
dr Guar. Co., 224 F. 2d 158 (6th Cir. 1955) and
cases cited therein at p. 162 nn. 3, 4; In re
Investigation by U.S. Atty Gen., 104 F. 2d 658
(2d Cir, 1939) 2

Accordingly, a denial of the motion to
quash is, as to Senator Gravel, a final order;
and should this Court deny our motion for
reconsideration, a stay pending appeal should
be granted in order to preserve Senator Gra-
vel's legal position on issues of great con-
stitutional importance for ultimate deter-
mination by the appellate courts.

8. The thrust of the Government's argu-
ment on republication seems to be that some
instances of republication of speeches and
committee records by a Member of Congress
are protected by the Speech and Debate
Clause—e.g., in "press releases, . . . press con-
ferences, and speaking to constituents”
(Govt. Mem., pp. 5—6) —while others are not.
It chooses to characterize the public com-
mittee record in this case as “‘classified,” and
Invites the court to weigh the motives of
Members of Congress and to scrutinize on
an ad hoc basis the content of committee re-
ports as a prerequisite to permitting Con-
gressmen to inform the electorate about mat-
ters of public importance. This argument
turns the constitutional privilege on its head,
for the privilege was designed to foreclose
just those sort of inquiries into motive and
propriety. Tenney v. Brandhove, 341 U.S. 367
(1951); Cochran v. Couzens, 42 F, 2d 783 (D.
C. Cir. 1930), cert. denied 282 U.S. 874. By
definition, if a privilege 1is applicable
to a given activity, it cannot be defeated by
an ad hoc assertion of {llegality.

The essential, undisputed fact is that the
material which Senator Gravel has attempted
to make avallable to the people comprises the
official public record of the subcommittee of
which he is chairman. This conduct by a
Member of Congress, in making avallable to
the people a committee record concerning
matters of overwhelming importance to the
Nation, is an exercise of the constitutional
privilege in its classic and most pristine sense.

As stated before, further discussion of the
cases relied upon by both parties and their
relevance to criminal proceedings would he
superfluous.' While we believe that our con-
struction of the cases is correct, at the very
least it is clear that they give enough sup-
port for our position so that the issue is not
free from doubt. The constitutional questions
presented by Senator Gravel are therefore
ripe for final adjudication by the appellate

3 And see the decisions holding that an
order granting a motion to quash a sub-
poena, although ordinarily interlocutory, is
a final order when “the party seeking the
subpoena has no other means of obtaining
review."” Horizons Titanium Corp. v. Norton
Co., 290 F. 2d 421 (1st Cir. 1961); Carter
Products, Inc. v. Eversharp, Inc., 360 F. 2d
868 (7th Cir. 1866); Westinghouse Electric Co.
v. Burlington, 351 F. 2d 762 (D.C. Cir. 1965).

+We did not discuss Long v. Ansell, 69 P.
2d 386 (D.C. Cir. 1934), because it Is not a
Speech and Debate Clause case. Senator Long
refused to accept service of process in the
libel suit only on the grounds of the im-
munity from arrest during a session of Con-
gress, As the Court made clear, he did not
even argue the privilege of the Speech and
Debate Clause as a bar to the service of proc-
ess. The only reference to the Speech and De-
bate Clause by the Court is found in dictum
in a somewhat opaque last paragraph. We do
not understand how the Government can as-
sert that Long 1s “surprisingly close to this
proceeding.” (Mem., p. 11).
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courts. As a Member of the United States
Senate, representing the rights of Congress
as secured by the Constitution, Senator
Gravel is entitled to have these bedrock ques-
tions of separation of powers decided by the
highest court of the land. For these reasons
as well, a stay pending appeal ought to be
issued should this Court deny the relief re-
quested by Senator Gravel.
Respectfully submitted,
ROBERT J, REINSTEIN,
Temple University Law School.
HerserT O. REID,
Howard University School of Law.
CHARLES L. FISHMAN,
Washington, D.C.
CERTIFICATE OF SERVICE

I hereby certify that I served a copy of
the attached Reply Memorandum on Dr.
Leonard 8. Rodberg and the United States
by mailing this day a copy to their counsel of
record, to wit, Doris Peterson, Esq., Center
for Constitutional Rights, 588 Ninth Avenue,
New York, N.Y. 10038, and Warren P. Reese,
Esq., Office of the United States Attorney,
United States Post Office and Courthouse
Building, Boston, Massachusetts.

RoOBERT J. REINSTEIN.
[Mike Gravel, U.S. Senator, Intervenor-Pe-
titioner v. United States.—United States

v. John Doe]

SUPPLEMENTAL CERTIFICATE OF SERVICE

(In the matter of a grand jury subpoensa
served upon Leonard Rodberg)

I, Harvey A. Silverglate, a Member of the
Bar of this Court, hereby certify that I
served the following document upon the
United States by delivering by messenger
on this day a copy of same to Herbert F.
Travers, Jr., Esquire, United States Attorney,
1107 U.S. Post Office & Courthouse, Post Of-
fice Square, Boston, Massachusetts 02109:
“Reply Memorandum [of Mike Gravel] in
Support of Motion of Intervenor—Petition-
er for Reconsideration and Stay Pending
Reconsideration and/or Appeal.”

Done this 22nd day of October, 1971,

HARVEY A. SILVERGLATE.

[Mike Gravel, U.S. Senator v. John Doe]
MoTtioN To INTERVENE

(In re the matter of Howard Webber)

Comes now Movant, United States Senator
Mike Gravel and moves this Honorable Court
for leave to intervene in the above captioned
cause and as reasons therefore states:

1. Howard Webber is the editor of M.IT.
Press.

2. As the editor of M.I.T. Press, Mr. Weber
had contact and discussions with members
of Movant's personal staff which contacts and
discussions are now the subject of an in-
quiry by a Federal Grand Jury.

3. The aforesaid Federal Grand Jury has
subpoenaed Mr. Webber to appear and give
testimony with respect to the aforesald con-
tact and discussion on Wednesday or Thurs-
day, October 27 or 28, 1971.

4. All of the aforesaid contacts and dis-
cussions between Mr. Webber and members
of Movant's personal staff relate to the pub-
lication of the June 29, 1971 official trans-
cript of the United States Senate Subcommit-
tee on Bulldings and Grounds.

5. All of the aforesald contacts and dis-
cussions between Mr. Webber and Movant's
personal servants are immune from judicial
inquiry by virtue of Movant’s constitutional
privileges and duties.

6. The question presented herein raises
serious and substantial constitutional issues
which have not but should be decided by this
Court.

7. No other party to the above captioned
cause can adequately represent the interest
of Movant.

8. The granting of this motion would best
serve the interest of Justice.
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8. Movant has no information upon which
to determine if Mr. Webber plans to appear
before the Grand Jury and give testimony in
violation of Movant's constitutional rights.

Wherefore, Movant respectfully requests
that this Honorable Court grant the above
captioned Motion to Intervene.

ROBERT REINSTEIN,
Temple University School of Law.
Howarp O. Re1p, 81,
Howard University School of Law.
CHaARLES Louis FIsHMAN,
Attorney for Movant.

[United States of America versus John Doe]

MotioN To QUASH OR STAY GRAND JURY
SUBPOENA

(In re the matter of Howard Webber)

Comes now Movant, United States Senator
Mike Gravel, and respectfully moves this
Court for an order quashing or staying a sub-
poena served upon Howard Webber which
seeks to compel Mr. Webber's appearance be-
fore a Federal grand jury sitting in this Dis-
trict, to wit, in Boston, Massachusetts.

Movant submits that the subpoena served
upon Mr. Webber should be stayed because
it violates Movant's Congressional privilege
to be immune from judicial inquiry of acts
done by him and his personal staff in the
discharge of his dutles as a United States
Senator, sald privilege secured to Movant by
the Speech and Debate Clause of the Con-
stitution, Article I, Section 6, Clause 1.

1. The United States has subpoenaed Mr.
Webber for the purpose of questioning him
about the publication of the official Senate
Subcommittee transcript involved in the
case of Mike Gravel, United States Senator v.
United States (Docket No. EBD 71-172).

2. This Court has under consideration Mov=-
ant’s Motion For Reconsideration In the case
of Mike Gravel, United States Senator v.
United States (Docket No. EBD 71-172).

3. If this Court decides that publication
of the official record of a Senate Subcommit-
tee is constitutionally protected the grand
jury will be barred from questioning any-
one, including Mr. Webber, about his con=-
duct with respect thereto.

4. If this Court decides that publication
of the official record of a Senate Subcommit-
tee is not constitutionally protected Movant
has asked for a stay of this Court’s decision
pending appeal. To permit Mr. Webber to
testify with respect to the publication of the
aforesaid transcript would moot the consti-
tutional claim of Movant prior to the final
resolution of the lmportant and complex
constitutional issues presented herein.

5. No substantial Injury will result to the
United States from the granting of this Mo~
tion.

Wherefore, Movant respectfully requests
that this Honorable Court grant the above
Motion to Quash or Stay the subpoena served
upon Howard Webber pending final disposi=-
tion of the case entitled Mike Gravel, U.S.S.
v. United States EBD T71-172.

CHARLES Louls FISHMAN,
Attorney for Movant.
ROBERT REINSTEIN,
Temple University School of Law.
Howarp O. Rem, Sr.,
Howard University School of Law.

[Mike Gravel, U.S. Senator versus John Doe]
MoTIioN TO INTERVENE
(In re the matter of Howard Webber)

Comes now Movant, United States Sena-
tor Mike Gravel and moves this Honorable
Court for leave to Intervene In the above
captioned cause and as reasons therefore
states:

1. Howard Webber is the editor of M. I. T.
Press.

2. As the editor of M. I. T. Press, Mr. Web-
ber had contact and discussions with mem-
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bers of Movant’s personal staff which con-
tacts and discussions are now the subject of
an inquiry by a Federal Grand Jury.

8. The aforesaid Federal Grand Jury has
subpoenaed Mr. Webber to appear and give
testimony with respect to the aforesaid con-
tact and discussion on Wednesday or Thurs-
day, October 27 or 28, 1971.

MoTtIioN To QUuAsH OR STAY GRAND JURY
SUBPOENA

[United States of America v. John Doe|

(In re the matter of Howard Webber)

Comes now Movant, United States Sena-
tor Mike Gravel, and respectfully moves this
Court for an order guashing or staying a
subpoena served upon Howard Webber which
seeks to compel Mr. Webber's appearance be-
fore a Federal grand jury sitting in this Dis-
trict, to wit, in Boston, Massachusetts.

Movant submits that the subpoena served
upon Mr. Webber should be stayed because
it violates Movant's Congressional privilege
to be immune from judicial inquiry of acts
done by him and his personal staff in the
discharge of his duties as a United States
Senator, said privilege secured to Movant by
the Speech and Debate Clause of the Con-
stitution, Article I, Section 6, Clause 1.

[Mike Gravel, U.S. Senator, Intervenor-Pe-
titioner vs. United States—United States
vs. John Doe]

MoTtioN FOR FURTHER RELIEF

(In the matter of a grand jury subpoena
served upon Leonard Rodberg)

Comes now Movant, Mike Gravel, United
States Senator, and respectfully moves this
Court for an order granting further rellef
to prevent the abridgement of Movant's con-
stitutional rights under the Speech and De-
bate Clause of the Constitution, Article I,
Section 6, Clause 1.

In support of this Motion, Movant states as
follows:

1. This Court has under consideration
Movant’'s Motion for Reconsideration and/or
Stay Pending Appeal of this Court's Memo-
randum of Decision and Protective Order
entered on October 4, 1971 in the above cap-
tioned cause.

2. The United States has subpoenaed cer-
tain witnesses for the purpose of inquiring
into matters protected from inquiry by Ar-
ticle I, Section 6, Clause 1 and the Protective
Order issued by this Court on October 4, 1971.
Specifically, the government wishes to in-
quire into how and from whom Movant re-
ceived certain material commonly referred
to as the Pentagon Papers.

3. The United States has subpoenaed cer-
tain other witnesses for the purpose of in-
quiring into Movant’s publication of the of-
ficial transcript of the Senate Subcommittee
on Bullding and Grounds. The constitu-
tlonal permissibility of such an Inquiry is
now before the Court for reconsideration in
the above captioned cause.

4. Movant has no control over the willing-
ness of those subpoenaed to answer ques-
tions prohibited by this Court’s Protective
Order of October 4, 1971 or Article I, Sec-
tion 6, Clause 1,

5. Movant has no control over the willing-
ness of those subpoenaed to answer ques-
tions concerning Movant's publication of the
official transcript of the aforesaid Senate
SBubcommittee.

6. If this Court decides that publication of
the official record of a Senate Subcommittee
is constitutionally protected the grand jury
will be barred from questioning anyone
about his conduct with respect thereto.

7. If this Court decides that publication of
the official record of a Senate Subcommittee
is not constitutionally protected Movant has
asked for a stay of this Court's decision
pending appeal. To permit any witness to
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testify with respect to the publication of the
aforesaid transcript would moot the consti-
tutional claim of Movant prior to the final
resolution of the important and complex
constitutional issues presented herein.

8. If the United States seeks answers to
questions prohibited by this Court’s Protec-
tive Order of October 4, 1971, Movant has no
procedure with which to object and to secure
a ruling from this Court.

9. If the United States seeks answers to
questions conecerning publication of the
aforesaid official record of a Senate Subcom-~
mittee now under submission to this Court,
Movant has no procedure with which to ob-
Ject and to secure a ruling from this Court.

10. If this Court permits inquiry into the
aforesald areas and others before the grand
Jjury Movant’s constitutional rights will have
been irreparably violated.

Wherefore, Movant respectfully requests
this Honorable Court to grant the following
further relief:

1. To require a listing from the United
States of all those who have been subpoenaed
or are to appear before the grand jury to give
testimony.

2. To hold a hearing to determine which
of the listed witnesses has privileged infor-
mation which, constitutionally, cannot be
inguired into, or should not be inquired into
pending final determination on reconsidera-
tion.

3. To require the United States to specify
all questions to be asked each witness, cov-
ered by Paragraph 2 above, and to rule on the
constitutional permissibility of each said
question.

If this Court should deny this Motion,
Movant requests this Court to grant a stay
of all subpoenas now outstanding or to be
issued, pending appeal to the United States
Court of Appeals for the Pirst Circuit.

ROBERT J. REINSTEIN,
Temple University School of Law,
Howarp O. REm, Sr.,
Howard University School of Law.
CHARLES Lovis FISHMAN,
Attorney for Movant.

MoTiON FOR STAY OF GRAND JURY SUBPOENAS
PENDING DisposiTION ofF MorioN For Fur-
THER RELIEF

(Mike Gravel, U.S. Senator, Intervenor-Peti-
tioner versus United States; United States
versus John Doe)

Comes now Movant, Mike Gravel, United
States Senator, and respectfully moves this
Court to issue an order staying enforcement
and execution of all subpoenas now out-
standing or to be issued compelling the ap-
pearance of witnesses before the Federal
grand jury sitting in Boston, Massachusetts,
and involved herein, pending disposition by
this Court of the Motion for Further Rellef
filed heretofore by Movant.

Movant requests this stay for the follow-
ing reasons:

1) The Federal grand jury is scheduled to
sit on Thursday, October 28, 1971, at 9:00
AM. and hear the testimony of witnesses
upon whom subpoenas have been heretofore
served.

2) This Court has before it a Motlon for
Further Relief filed by Movant which seeks
to prevent the questioning of witnesses be-
fore the grand jury concerning matters which
Movant asserts is immune from inquiry by
virtue of Article I, Section 6, Clause 1 of
the Constitution, and this Court's Protective
Order of October 4, 1971, Other matters into
which the grand jury intends to inquire are
before this Court on Movant’s Motion for
Reconsideration and/or Stay Pending Appeal.

3) A stay of grand jury subpoenas pending
disposition of the Motion for Purther Relief
is necessary to preserve the status gquo and
prevent Movant’'s legal position from being
mooted and, assuming the correctness of
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Movant’s legal position, the irreparable vio-
lation of Movant's constitutional rights.
Respectfully submitted.
ROBERT J. REINSTEIN,
Temple University School of Law, Phila-
delphia, Pa.
CHARLES L. FISHMAN,
Washington, D.C.
Howarp O, REm, Sr.,
Howard University School of Law, Wash-
ington, D.C.

MoTioN FOR MODIFICATION OF ORDER
(Mixe Graver, U.S. Senator, Intervenor-

Petitioner vs. United States; United States

vs. John Doe, in the matter of a grand

jury subpena served upon Leonard

Rodberg; in the matter of a grand jury

subpena served upon Howard Webber)

The United States of America moves the
Court for an Order modifying its Order an-
nounced in the above matter on October 28,
1971, staying enforcement of the subpoenas
which have been served on Leonard Rodberg
and Howard Webber, and barring the ques-
tioning of all witnesses regarding republica~
tion by Senator Gravel of the Pentagon
Papers.

It is requested that the stay Order as to
Rodberg and Webber’s subpoenas be vacated
or modified to permit the taking of evidence
from Webber and Rodberg other than by
questions bearing upon republication.

The grounds for this motion are that the
present stay Order prevents the government
from seeking evidence which is not related
to the purpose of the protective Order. The
general protective Order adequately pre-
serves the status quo fto permit resolution
on appeal of the issues raised in support of
Senator Gravel’s Motions to Quash Rodberg’s
and Webber's subpoenas and will prevent
questioning by the Grand Jury which might
moot the issue on appeal.

Respectfully submitted.

JameEs N. GABRIEL,
U.S. Attorney,
WarReN P. REESE,
Assistant U.S. Attorney,
Attorney for the United States.

MoTIoN FOR STENOGRAPHIC COPY OF GRAND
JURY MINUTES

Mike Gravel, U.S. Senator v. United States;
United States v. John Doe

Comes now Movant, United States Senator
Mike Gravel, and moves this Honorable Court
for an Order requiring that a daily steno-
graphic copy of the transcript of the testi-
mony of all witnesses who have or will in the
future testify before the Federal grand jury
involved herein. Movant represents that such
an Order is necessary to insure his rights as
guaranteed by the Constitution and by this
Court’s Protective Orders.

Respectfully submitted,

ROBERT J. REINSTEIN,
Temple University Law School,
Philadelphia, Pa.
CHARLES L. FISHMAN,
Washington, D.C.
HerBerT O. REmD, Jr.,
Howard University Law School,
Washington, D.C.
UNITED STATES V. JOHN DOE

STEPHEN PARKHURST,

Vice-President and Cashier, New England
Merchants Bank, Prudential Center,
Boston, Mass.

You are hereby commanded to appear in
the United States District Court for the Dis-
trict of Massachusetts at P.O. & Courthouse
Bullding, in the city of Boston on the 10th
day of November 1917 at 10 o'clock AM. to
testify before the Grand Jury and bring with
you the records of the checking accounts,
both special and regular, maintained by the
Unitarian Universalist Association, Inec., and
Beacon Press, Inc., 26 Beacon Street, Boston,
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Massachusetts from June 1, 1971 through
October 15, 1971, such records to include, but
not limited to, all deposits and withdrawals
during the aforementioned period of time,
and copies of all deposit slips and checks
drawn on each account, and items deposited,
in the amounts of $10,000 and above.

This subpena is issued on application of
the United States.

Please report to: Richard E. Bachman, as-
sistant U.S. Attorney, Chief, Criminal Divi-
sion, Room 1107, P.O. & Courthouse Build-
ing, Boston, Mass.

Date, October 28, 1971.

MoTtioN OF INTERVENOR-PETITIONER FOR RE-

CONSIDERATION AND STAY PENDING RECON-

SIDERATION AND/OR APPEAL

(Mike Gravel, U.S. Senator, Intervenor-Peti-
tioner v. United States; United States v.
John Doe; in the matter of a grand jury
subpoena served upon Leonard Rodberg)

1. Senator Mike Gravel, intervenor-peti-
tioner, respectfully moves this Court to re-
consider its resolution of two issues in the
“Memorandum of Decision and Protective
Order” entered on October 4, 1971. Movant
respectfully submits that these issues ought
to be reconsidered because they present com-
plex and important questions of constitu-
tional law and were not heretofore discussed
in sufficient depth by the parties. Movant
further respectfully submits that given the
holding of the Court the appearance of Dr.
Rodberg before the grand jury will violate
movant's privileges and after hearing, mo-
tion for reconsideration is denied; motion to
stay is allowed to the extent that * = =
of the subpoena on Leonard Rodberg is
stayed for 10 days.

MOTION FOR REHEARING OR CERTIFICATION
AND FOR STAY
(Mike Gravel, U.S. Senator, Intervenor, v.

United States of Amerlca; United States

of America v. John Doe; in re Leonard S.

Rodberg)

Upon the affidavit annexed hereto and the
supporting memorandum of law, Dr. Leonard
S. Rodberg respectfully moves this Court for
an order granting a rehearing upon the mo-
tion to quash the subpoensa served upon him,
which motion was denied by Hon. W. Arthur
Garrity, Jr. (U.S8.D.J.) on October 4, 1871, in
& Memorandum of Decislon and Protective
Order. Alternatively, movant asks for the en-
try of an order certifying the decision of
Judge Garrity as an interlocutory appeal
within the meaning of Title 28 U.8.C. § 1292
(b) pursuant to Rule 6(a) of the Federal
Rules of Appellate Procedure. Dr. Rodberg
further moves for a stay of his appearance
before the grand jury, now scheduled for
October 14, 1971, pending disposition of the
aforesaid alternative motions and, if a re-
hearing or certification is granted, for an ex-
tension of that stay until the motions for
rehearing and certification denied; motion
for stay is mooted by stay of 10 days, granted
on motion of intervenor Sen. Gravel.

MEMORANDUM AND O=mDER DENYING MOTION
FoR FURTHER RELIEF

OCTOBER 29, 1971

(United States of America v, John Doe; in

the matter of a grand jury subpoena served
upon Leonard 8. Rodberg)

By memorandum of decision and protec-
tive order issued October 4, 1971, the court
prohibited a grand jury inquiry into the leg-
islative acts of Intervenor United States SBen-
ator Mike Gravel. By a motion for further re-
lief the Senator seeks a further order re-
quiring the government to list the names of
prospective grand jury witnesses and to
specify all questions to be asked each wit-
ness and moves that the court by a hearing
in advance of a witness's appearance de-
tremine whether a witness has privileged in-
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formation which may not be the subject of
inquiry consistently with the Speech or De-
bate Clause of the Constitution of the United
States, Art. I, § 6, cl. 1.* At a hearing on the
motion, counsel for the intervenor submitted
that, unless further relief of the type re-
quested 1s ordered, the court and intervenor
have no way of assuring that the court’s
protective order of October 4, 1971 is being
observed and that questions which may arise
during the grand jury proceedings regarding
the applicability of the protective order will
be properly decided. The court denied the
motion from the bench and stated that this
memorandum and order would subsequently
be filed.

Intervenor's motion is denled on the fol-
lowing grounds: (a) The court has no rea-
son to doubt that its protective order will
be obeyed. At the hearing, government coun-
sel stated that it would be. Attorneys are
officers of the court on whose good faith the
court customarily relies and there is no rea-
son why an exception should be made in this
case, (b) The court believes that its protec-
tive order issued October 4 is unambiguous.
The purport of the order is explained at
length in the memorandum accompanying it.
(c) The relief sought by the intervenor in
his motion for further rellef would impede
the grand jury's investigation. A balance
must be struck between the Iintervenor’s
right not to be intimidated by the Execu-
tive by an inquiry into his legislative acts,
United States v. Johnson, 1966, 383 U.8, 169,
181, and the grand jury's right not to be hob-
bled by a daily dissection of its activities.

In connection with the court’s staying the
enforcement of subpoenas on witnesses
Leonard Rodberg and Howard Webber, the
court has today issued a supplemental pro-
tective order prohibiting for a ten-day period
inquiry into Senator Gravel’s arranging for
publication of the so-called Pentagon Papers.
At the hearing counsel for the intervenor
urged that the same further rellef be granted
for the purpose of implementing any such
supplemental protective order. For the same
reasons the court also denies the Intervenor’'s
motion as applied to the supplemental pro-
tective order.

[United States District Court, Distriet of
Massachusetts, EB.D. No. 7T1-172-G, EB.D.
No. 71-209-G]

SUPPLEMENTAL PROTECTIVE ORDER,
Ocrtoeer 29, 1971

(United States of America versus John Doe,
in the matter of a grand jury subpoena
served upon Leonard 8. Rodberg, in the
matter of a grand jury subpoena served
upon Howard Webber)

Garrity, J. In its memorandum of decision
dated October 4, 1971 the court rejected the
contention of the witness Rodberg and the
intervenor Senator Gravel that private pub-
leation of the so-called Pentagon Papers may
not be inquired into consistently with the
Speech or Debate Clause of the Constitution
of the United States, Art. I, § 6, cl. 1. How-
ever, the arguments urged on behalf of the
witness and intervenor are substantial and
by no means frivolous. In order that the in-
tervenor's position may be preserved on ap-
peal, the court orders that the following Sup-
plemental Protective Order be entered and
remain in effect for ten days: **

No witness before the grand jury current-
1y investigating the release of the Pentagon

* The intervenor filed a separate motion
that he be furnished with a transcript of
the grand jury proceedings to date. By sepa-
rate order endorsed on the motion it was
also denied.

** This period corresponds with the dura-
tion of the stays ordered on October 28, 1971
staying enforcement of subpoenas on wit-
nesses Leonard Rodberg and Howard Webber
on application of the intervenor.
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Papers may be questioned about Senator
Mike Gravel’s conduct in arranging for the
private publication of the Pentagon Papers
nor about Dr. Leonard S. Rodberg's conduct
in arranging for said publication to the ex-
tent that what he did was in his capacity as
a member of the Senator's personal staff.

United States District Judge.

[In the United States District Court for the
District of Massachusetts, No. E.O.B.
T1-172]

Mike Gravel, United States Senator, Inter-
venor-Petitioner versus United States,
United States versus John Doe, in the
matter of a Grand Jury subpoena served
upon Leonard Rodberg)

NOTICE OF APPEAL

Notice is hereby given that Senator Mike
Gravel, intervenor-petitioner above named,
hereby appeals to the United States Court of
Appeals for the First Circuit from the final
order, denying the Motion of Quash Sub-
poena and Motion for Specification, entered
in this action on the 4th day of October,
1971.

ROBERT J. REINSTEIN,

HerBerT O. REID,

CHARLES L. FISHMAN,
Attorneys for Senator Gravel.

[In the United States Distriet Court for the
District of Massachusetts, No. E.O.B.
T1-172]

Mike Gravel, United States Senator, Inter-
venor-Petitioner versus United BStates,
United States versus John Doe, in the
matter of a Grand Jury subpoena served
upon Leonard Rodberg)

NOTICE OF APPEAL

Notice is hereby given that Mike Gravel,
United States Senator, Intervenor-Petitioner
above named, hereby and herein appeals to
the United States Court of Appeals for the
First Circuit from the final order, denying
Movant’'s Motion For Further Relief or for a
stay pending appeal, entered in this action
on the — day of October, 1971.

ROBERT J. REINSTEIN,
HerBerT O. REID, SE.
CHArRLES Louis FISHMAN,
Attorney for Movant.
[United States District Court, District of
Massachusetts, No. E.B.D. 71-172]
(Mike Gravel, United States Senator Inter-
venor—Petitioner versus United States,

United States versus John Doe, in the mat-

ter of a Grand Jury subpoena served upon

Leonard Rodberg)

NoTiCE OF CROSS APPEAL

Notice is hereby given that the United
States of America hereby appeals to the
United States Court of Appeals for the First
Circuit from the United States District Court
“Protective Order™ entered herein on Octo-
ber 4, 1971.

Davip R. NI1ssEN,
WarreN P. REESE,
Assistant U.S. Attorneys.

BosTtow, Mass., OcToBER 29, 1971,
CERTIFICATE OF SERVICE

Suffolk, ss.

Assistant U.S. Attorneys David R. Nissen
and Warren P. Reese hereby certify that they
have this day served a copy of the foregoing
Notice of Cross Appeal upon:

Robert J. Reinstein, Temple University
School of Law, Philadelphia, Pa.; Howard O.
Reid, Sr., Howard University School of Law,
Washington, D.C.; and Charles Louis Fish-
man, 633 East Capitol Street, Washington,
D.C. 20003 by malling same to them in
franked official envelopes.

Davip R. NISSEN,
WARREN P. REESE,
Assistant U.S. Attorneys.
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[In the United States Court of Appeals for
the First Circult, No. 7T1-1331]

MoTioN FOR STAY PENDING APPEAL

(Mike Gravel, United States Senator, Appel-
lant versus United States, Appellee)

On Appeal from the Final Order of the
United States District Court for the District
of Massachusetts, Hon. W. Arthur Garrity,
Jr., Docket No. EB.D. T1-172.

HerserT O. REID, Sr.

ROBERT J. REINSTEIN,

CHarLES L. FISHMAN,
Attorneys jor Senator Gravel.

[In the U.S. Court of Appeals for the First
Circuit, No. —]

MoTIioN FOR STAY PENDING APPEAL

Mike Gravel, U.S. Senator, Appellant, versus
United States, Appellee

Appellant, United States Senator Mike
Gravel, by his counsel respectfully requests
that this Court stay pending appeal, the
execution and enforcement of the Order of
the United States District Court for the Dis-
trict of Massachusetts, Hon. W. Arthur Gar-
rity, Jr., denying Appellant’s Motion for
PFurther Relief (attached hereto and made a
part hereof as Exhibit “A") which Motion
sought to require a listing of all witnesses
to be brought before a federal grand jury
sitting in Boston, hearing to determine which
witnesses have privileged information which
should not be inquired into, and specifica-
tion of all questions to be asked each wit-
ness with such privileged information.

Appellant has appealed to this Court from
the aforesaid Order on the grounds that
such inquiry by the grand jury into the of-
ficial conduct of a United States Senator
violates Appellant’s constitutional privilege
secured by the Speech and Debate Clause of
the Constitution, Article I, Section 6, Clause
I and the Separation of Powers Doctrine. Ap-
pellant submits the following reasons in sup-
port of the Motion for Stay Pending Ap-

(1) Appellant is a United States Senator
from the State of Alaska and at all times
material to this proceeding was acting in his
official capacity.

(2) On June 29, 1971 Appellant, as Chair-
man, conducted a meeting of the Senate
Subcommittee on Bulldings and Grounds.

(3) During the course of the aforesaid
Subcommittee meeting a transcript was com-
plled. Part of the aforesald transcript con-
sists of material commonly referred to as the
“Pentagon Papers.”

(4) Subsequent to the aforesaild Subcom-
mittee meeting Appellant made the afore-
saild transcript available to the press and the
aforesald transcript was public published.

(5) On August 24, 1971, a Federal grand
jury subpoena was served upon Dr. Rod-
berg, seeking to compel his appearance before
a Federal grand jury sitting in the District
of Massachusetts, In Boston.

(8) Dr. Rodberg moved to quash sald sub-
poena, alleging, inter alia, that the subject
matter of the inquiry to be made hv the
grand jury related to acts done by Senator
Gravel, with the necessary assistance of his
staff, in reading and inserting into the record
the so-called “Pentagon Papers,” at the June
29, 1971 hearing of the Senate Subcommittee
of Bulldings and Grounds and in subse-
quently arranging to have the record of the
subcommittee publishea.

(7) On August 24, 1971, Appellant, Sen-
ator Gravel, filed a motion to Intervene be-
fore the District Court. Appellant alleged
in support of that motion that Dr. Rodberg
is a personal stafl assistant of appellant, who
aided Appellant in the discharge of his offi-
clal duties, and that the grand jury seeks to
inquire of Dr. Rodberg into the official con-
duct of Appellant and his assistants, Ap-
pellant contended that any such grand jury
proceeding would violate Appellant’s consti-
tutional right to be Immune from judicial
inquiry into his official conduct and that
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intervention was necessary in order for Ap-
pellant to protect his own rights.

(8) On BSeptember 1, 1971, the District
Court granted Appellant's Motlon to Inter-
vene, That same date, Appellant moved to
quash the grand jury subpoena and moved
also for a specification of the purpose, scope
and questions to be asked of Appellant's as-
sistant by the grand jury. Appellant alleged,
inter alia, that the grand jury intended to
question Appellant’s assistant, Dr. Rodberg,
about the officlal acts of Appellant and his
stafl in preparing for disclosure and subse-
quently disclosing to Appellant’s colleagues
and constituents, at a Senate Subcommittee
hearing, the contents of the Pentagon Papers,
which were critical of the Executive’s con-
duct in the fleld of foreign relations.

(9) On October 4, 1971, the District Court
issued a “Memorandum of Decision and Pro-
tective Order” (attached hereto and made a
part hereof as Exhibit “B"). The Court
found as a fact that Dr. Rodberg is, and has
been since June 29, 1971, a personal assistant
of Senator Gravel. (Slip. Op., page 3). The
Court also concluded, on the basis of (a)
the undisputed allegations of Senator Gravel
and Dr. Rodberg, (b) the crimes under in-
vestigation by the grand jury and (c) the
events leading up to Dr. Rodberg's subpoena,
that “the government's interest in his testi-
mony pertains to his acts as Senator Gravel's
assistant with regard to the Pentagon Papers
and that the government attormeys plan to
question him about them before the grand
jury.” (Slip, Op., pages 5-6) .

(10) Despite these findings, the District
Court denied Appellant’s Motion to Quash
and Motion for Specification.

(11) The District Court held that the ac~
tions of Senator Gravel to inform fully his
constituents about Executive conduct in for-
eign relations, by arranging for the publi-
cation and public distribution of the official
record of the Subcommittee on Public Build-
ings and Grounds, were not protected by
the Speech and Debate Clause and could be
Investigated by the grand jury and made the
subject of criminal proceedings Instituted
by the Executive. (Slip. Op., pages 12-13).

(12) The District Court held that the only
official actions of Senator Gravel immune
from judicial inquiry by virtue of the Speech
and Debate Clause related to the preparation
for and conduct of the June 29, 1971, meeting
of the Subcommittee on Public Buildings and
Grounds by the Senator and his personal
staff. The District court entered the follow=-
ing protective order:

“(1) No witness before the grand jury cur=
rently investigating the release of the Penta-
gon Papers may be questioned about Senator
Mike Gravel's conduct at a meeting of the
Subcommittee on Public Bulldings and
Grounds on June 29, 1971 nor about things
done by the Senator In preparation for and
intimately related to sald meeting.

“(2) Dr. Leonard 8. Rodberg may not be
questioned about his own actions on June 28,
1971 after having been engaged as a member
of Senator Gravel's personal stafl to the ex-
tent that they were taken at the Senator’s
direction elther at a meeting of the Subcom-
mittee on Public Buildings and Grounds or
in preparation for and intimately related to
said meeting.”

(13) Since October 4, 1971, Appellant has
filled a Motion For Reconsideration and/or
Stay Pending Appeal from the Memorandum
Decision and Protective Order issued by the
Court below. The Court below denied the
Motion for Reconsideration and for stay
pending appeal on October 28, 1871, but
granted a 10-day stay in order to present this
matter to this Court.

(14) Since October 4, 1971, Appellant has
discovered that the United States has sub-
poenaed several witnesses to appear bhefore
the grand jury on October 27 and 28, 1971 for
the purpose of inquiring into questions and
events prohibited under the Protective Order
of October 4, 1971, Specifically, Appellant has
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learned that the United States seeks to ascer-
tain how and by whom the “Pentagon Papers”
reached Appellant.

(156) Since October 4, 1971, Appellant has
discovered that the United States has sub-
poenaed several witnesses to appear before
the grand jury on October 27 and 28, 1971, for
the purpose of inquiring into the publication
of the official transcript of the aforesaid Sen-
ate Subcommittee meeting of June 29, 1971.

(16) Appellant moved the Court below on
October 27, 1971 for further relief to prevent
the United States from bringing the afore-
sald classes of witnesses before the aforesald
grand jury for the aforesald purposes.

(17) On October 28, the Court below de-
nied Appellant’s Motion For Further Rellef
or for a Stay in excess of ten days Pending Ap-
peal to this Court. A Notice of Appeal was
filed on October 28, 1971.

(18) A stay of execution and enforcement
of the District Court order is necessary to
preserve the status quo and to protect fully
the rights of Appellant and will not injure
or harm any legitimate interests of Appellee.
It is Appellant’s contention that any testi-
mony by witness with privileged information
before the grand jury under the facts of this
proceeding will 1itself wviolate Appellant's
rights under the Speech and Debate Clause.
As to Appellant, the denial of the Motion to
Quash and the Motion for Specification is a
final order, inasmuch as Appellant himself
has not been directed to appear before the
grand jury and cannot thereby obtain review
by refusal to comply with the order of the
District Court. Appellant's rights cannot be
protected by walting until protected ques-
tions are asked of the witnesses because: (a)
Appellant is not entitled to attend the secret
grand jury proceedings; (b) any questioning
of the witnesses concerning the official ac-
tions of Appellant itself violates the terms of
the Speech and Debate Clause, regardless of
the answer given thereto by the witnesses and
regardless of the outcome of the grand jury
inquiry; (¢) Appellant has no vehicle for
controlling the witnesses or their answers;
(d) Appellant has no method of seeking ju-
dicial review of the questions asked.

(19) By Order dated October 28, 1871 (a
copy of which is not available), the Court
below entered a supplemental provision to
its Protective Order, effective for an interim
period of ten days pending appeal and de-
termination by this Court of Appellant's
motion for stay pending appeal. Said supple-
mental provision prohibits the questioning
of any witness concerning the actions taken
by Senator Gravel in republishing the Sub-
committee Record. For the reasons fully set
out in Part II of the Memorandum of Law
attached hereto, Appellant submits that the
Protective Order, as temporarily amended,
does not protect adequately Appellant’s con-
stitutional rights. Appellant has no right to
be present in the grand jury proceedings, has
no method of raising objections to questions
which in Appellant’s view may be barred by
the Constitution and the amended Protec-
tive Order, cannot control the witnesses or
their inclination to answer, and has no
method of securing judiclal review. A stay
of enforcement of the execution of the sub-
poenas presently returnable is essential in
order to preserve for appeal the contention
of Appellant that the only constitutional
methods for protecting Appellant's consti-
tutional rights are quashing the subpoenas
or requiring a specification, as has been done
in other analogous proceedings (see Part II
of Memorandum of Law).

(19A) The issues asserted by Appellant
involve important questions of separations
of powers and the construction of the Speech
and Debate Clause and are therefore of the
highest magnitude. The precise issues set
forth herein have not been heretofore de-
cided by this Court or by the Supreme Court.
For the reasons stated in the Memorandum
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in Support of Stay, attached hereto, Ap-
pellant submits that:

(a) the District Court erred in holding
that the actions of a United States Senator
in republishing and distributing to his con-
stituents the official record of a Senate sub-
committee, of which he is Chalrman, is not
immune under the Speech and Debate Clause
from grand jury inguiry and the institution
of criminal proceedings by the Executive.

(b) the protective order by the District
Court does not adequately protect Senator
Gravel's constitutional privileges and rights;
and

(c) upon the undisputed facts of this pro-
ceeding and the findings made by the District
Court, the subpoenas must be quashed as a
matter of law.

(20) Appellant has appealed to this Court
from the final judgment of the District
Court.

Wherefore, Appellant respectfully re-
gquests that this Court stay execution and
enforcement of all grand jury proceedings
pending consideration of the appeal which
has been taken by Appellant. Appellant re-
quests a hearing on this motion for stay
pending appeal.

Respectfully submitted.

Herbert O. Reld, Sr., Howard University
Law School, Washington, D.C.

Robert J. Reinstein, Temple University
School of Law, 17156 N. Broad Street, Phila-
delphia, Pennsylvania.

Charles L. Fishman, 633 East Capitol Street,
Washington, D.C.

Attorneys for Senator Gravel.

[In the U.S. District Court for the District
of Massachusetts, No. E.B.D. 71-172]

MoTtioN FoR FURTHER RELIEF

Mike Gravel, United States Senator, Inter-
venor-Petitioner versus John Doe * * * (In
the matter of a Grand Jury Subpoena
served upon Loenard Rodberg)

Comes now Movant, Mike Gravel, United
States Senator, and respectfully moves this
Court for an order granting further relief to
prevent the abridgement of Movant's consti-
tutional rights under the Speech and Debate
Clause of the Constitution, Article I, Section
6, Clause 1.

In support of this Motion, Movant states as
follows:

(1) This Court has under consideration
Movant's Motion for Reconsideration and/or
Stay Pending Appeal of this Court’s Memo-
randum of Decision and Protective Order en-
tered on October 4, 1971 in the above cap-
tioned cause.

(2) The United States has subpoenaed cer-
tain witnesses for the purpose of inquiring
into matters protected from Iinquiry by
Article I, Section 6, Clause 1 and the Pro-
tective Order issued by this Court on October
4, 1971. Specifically, the government wishes to
inguire into how and from whom Movant
recelved certain material commonly referred
to as the Pentagon Papers.

(3) The United States has subpoenaed cer-
tain other witnesses for the purpose of in-
quiring into Movant’s publication of the
official transcript of the Senate Subcom-
mittee on Building and Grounds. The con-
stitutional permissibility of such an inquiry
is now before the Court for reconsideration
in the above captioned clause.

(4) Movant has no control over the will-
ingness of those subpoenaed to answer gues-
tions prohibited by this Court's Protective
Order of October 4, 1971 or Article I, Section
6, Clause 1.

(6) Movant has no control over the will-
ingness of those subpoenaed to answer ques-
tions concerning Movant's publication of
the official transcript of the aforesald Senate
Subcommittee.

(6) If this Court decides that publication
of the officlal record of a Senate Subcommit-
tee 1s constitutionally protected the grand
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Jjury will be barred from questioning any-
one about his conduct with respect thereto.

(7) If this Court decides that publication
of the officlal record of a Senate Subcom-
mittee is not constitutionally protected Mav-
ant has asked for a stay of this Court's de-
cision pending appeal. To permit any wit-
ness to testify with respect to the publica-
tion of the aforesaid transcript would not
moot:. the constitutional claim of Movant
prior to the final resolution of the important
and complex constitutional issues presented
herein,

(8) If the United States seeks answers to
questions prohibited by this Court’s Protec-
tive Order of October 4, 1971, Movant has no
procedure with which to object and to secure
a ruling from this Court.

(9) If the United States seeks answers to
questions concerning publication of the
aforesaid official record of a Senate Subcom-
mittee now under submission to this Court,
Movant has no procedure with which to ob-
Ject and to secure a ruling from this Court.

(10) If the Court permits inquiry into the
aforesaid areas and others before the grand
Jury Movant's constitutional rights will have
been irreparably violated.

Wherefore, Movant respectfully requests
this Honorable Court to grant the following
further relief:

(1) To require a listing from the United
States of all those who have been subpoenaed
or are to appear before the grand jury to give
testimony.

(2) To hold a hearing to determine which
of the listed witnesses has privileged infor-
mation which, constitutionally, cannot be in-
quired into, or should not be inquired into
aendlng final determination on reconsidera-

on.

(3) To require the United States to specify
all questions to be asked each witness, cov-
ered by Paragraph 2 above, and to rule on
the constitutional permissibility of each said
question.

If this Court should deny this Motion,
Movant requests this Court to grant a stay
of all subpoenas now outstanding or to be
issued, pending appeal to the United States
Court of Appeals for the First Circuit.

Robert J. Reinstein, Temple University
School of Law, Philadelphia, Pennsylvania.

Charles Louis Fishman, Attorney for Mov-
ant, 633 East Capitol Street, Washington,
D.C.

Howard O. Reid, Sr., Howard University
School of Law, Washington, D.C.

[United States District Court, District of
Massachusetts No. EB.D. No. 7T1-172-G]

MEMORANDUM OF DECISION AND PROTECTIVE
OrpER—OCTOBER 4, 1971

United States of America versus John Doe
in the matter of a Grand Jury subpoena
served upon Leonard S. Rodberg
Garrity, J. Dr. Leonard S. Rodberg, a

physicist and resident fellow at the Institute

for Policy SBtudies in Washington, D.C., and
currently engaged as a staff member of United

States Senator Mike Gravel of Alaska, peti-

tioned the court on August 27, 1971 to quash

a subpoena ordering him to appear before a

federal grand jury ostensibly investigating

crimes related to the release and dissemina-
tion of the much publicized classified study
by the Department of Defense entitled “His-
tory of U.S. Decision-Making Process on Viet

Nam Policy,” popularly called the “Pentagon

Papers.”

The crimes being investigated by the grand
jury include the retention of public proper-
ty or records within intent to convert (18
U.S.C. § 641), the gathering and transmitting
of national defense information (18 U.S.C.
§ 793), the concealment or removal of public
records or documents (18 U.8.C. § 2071), and
conspiracy to commit such offenses and to
defraud the United States (18 U.S.C. § 371),
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as is indicated in the prosecuting attorneys'
oaths of office on file with the Clerk.!

At the initial hearing on Dr. Rodberg’s
motion, the court stayed his appearance be-
fore the grand jury until after the parties
had filed affidavits and briefs and presented
further oral argument. Senator Gravel moved
for leave to intervene and, after briefing,
intervention was allowed and the court ac-
cepted motions by the Senator to quash the
subpoena and for specification of the exact
nature of the questions to be asked of Dr.
Rodberg. Both motions of the Senator allege,
and the court finds, that “as personal assist-
ant to movant, Dr. Rodberg assisted movant
in preparing for disclosure and subsequently
disclosing to movant’s colleagues and con-
stituents, at a hearing of the Senate Sub-
committee on Public Buildings and Grounds,
the contents of the so-called ‘Pentagon
Papers,’ which were critical of the Executive’s
conduct in the field of foreign relations.”

Dr. Rodberg’s first contention in support of
his motion to quash is separate from the
argument advanced jointly by him and Sen-
ator Gravel. This contention is that the
subpoena violates rights of his under the
First Amendment. In a supporting affidavit,
Dr. Rodberg states in part that:

“My roles have been multiple: research,
writing, lecturing, supervising research proj-
ects, as well as providing advlce, assistance,
information, expertise to Senators and Con-
gressmen for the performance of their official
duties, as well as lialson to other persons
whose expertise Congressmen require. Experi-
ence has shown that my success in fulfilling
these multiple roles depends upon my ability
to maintaln access to a wide variety of con-
fidential sources of information. My knowl-
edge of and ability to communicate and ad-
vise on issues relating to government policy
in the areas mentioned above would be seri-
ously jeopardized If I should be forced to
appear before a secret grand jury.”

While recognizing the importance and use-
fulness of this type of work by men like Dr.
Rodberg, and acknowledging the existence
of First Amendment interests here, he is
only incidentally a journalist and the court
rejects this argument for the reascns stated
in its memorandum of decision in E.B.D. No.
71-165, Application of Falk, filed contempor-
aneously herewith.

Dr. Rodberg’s other contention, identical
to that urged by Senator Gravel, is that the
grand jury subpoena served upon him con-
travenes the Speech or Debate Clause, Article
I, section 6, clause 1, of the Constitution of
the United States.? It is based upon an un-
usual sequence of events occurring at the
height of the court battle over newspaper
publication of the controversial Papers. The

1 Various opinions in New York Times Com-
pany v. United States, 1971, 403 U.8. T18,
727-740, emphasized that a criminal prosecu-
tion might lie for acts related to the pub-
lication of classified materials. Whether such
& prosecution would lie for acts subsequent
to the placing of classified materials in the
public record of a congressional subcommit-
tee, the Supreme Court opinions did not in-
timate and we have not considered. Obvious-
ly there may be no prosecution for publica-
tion of declassified materials.

2Art. I, §6, cl. 1 provides, “The Senators
and Representatives shall receive a Compen-
sation for their Services, to be ascertained
by Law, and pald out of the Treasury of the
United States. They shall In all Cases, except
Treason, Felony and Breach of the Peace, be
privileged from Arrest during their Attend-
ance at the BSession of their respective
Houses, and in going to and returning from
the same; and for any Speech or Debate in
either House, they shall not be questioned
in any other Place.”” [Emphasis added.] The
last clause is known as the Speech or Debate
Clause.
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Court of Appeals for the District of Columbia
Circuit had ruled that no prior restraint
should issue against publication but the
Court of Appeals for the Second Circuit had
reached the opposite result. Oral arguments
had been heard by the Supreme Court on
June 26, 1971. Pending decision by the Su-
preme Court, publication was temporarily
barred. Meanwhile the President had sent
a set of the documents to the Congress. On
June 30, the Supreme Court afirmed the
judgment of the District of Columbia Circuit
and reversed that of the Second District,
thereby permitting publication. New York
Times Company v. United States, supra.

Late in the evening of June 29, Senator
Gravel, a member of the Committee on Pub-
lic Works, called a meeting of its Subcom-
mittee on Public Bulldings and Grounds, of
which he is chairman.® Earlier that same
day, the Senator had added Dr. Rodberg to
his personal stafl. At the meeting he read ex-
tensively from the study and, at its conclu-
slon, placed the entire study comprising
7,000 pages of complex material in 47 vol-
umes on file with the subcommittee, thereby
making it widely available to the press.
About seven weeks later, on August 18, it
was reported in the Washington Post that
Senator Gravel had turned over the Pentagon
Papers to a Boston publisher, Beacon Press,
for compllation into a four-volume book to
be released in late October under the title,
“The Senator Gravel Edition of the Penta-
gon Papers: the Defense Department History
of Decision Making on Vietnam"; and that
Beacon Press came to agreement with the
Senator after negotiations with his assistant
Dr. Rodberg. In the August 4 edition of a
weekly newspaper, Boston After Dark, an
article, “Why MIT & Harvard Suppressed the
Pentagon Papers,” described in detail Dr.
Rodberg’'s prior negotiations with publishers
other than Beacon Press. On the evening of
August 42, Dr. Rodberg was subpoenaed to
Jappear and testify before the current grand

ury.

In opposing the motions to gquash and
for specification, the Government has pointed
out that the grand jury proceedings are
secret and it has not been proved by the
moving parties that Dr. Rodberg will be inter-
rogated about the subjects described in the
newspaper stories. However, given the se-
crecy and flexibility of all grand jury pro-
ceedings, no movant ever could demonstrate
with certainty the specific facts about which
he had been subpoenaed to testify. Viewing
together the erimes which this grand jury is
investigating and the chronology of acts
and events leading up to Dr. Rodberg's sub-
poena, the court infers that the government’s
interest In his testimony pertains to his acts
a5 Senator Gravel's assistant with regard to
the Pentagon Papers and that the govern-
ment attorneys plan to question him about
them before the grand jury.

The Speech or Debate Clause, in the con-
text of criminal proceedings, has been ap-
plied definitively in United States v. Johnson,
1966, 383 U.S. 169. Defendant Johnson was
a Maryland congressman accused of violating
the conflict of interest statute, 18 U.S.C.
§ 281, and conspiring with codefendants to
defraud the United States in violation of 18
U.B.C. §371l. As part of the conspiracy, de-
fendant allegedly dellvered for pay a speech
in Congress favorable to certain loan com-
panies. Johnson and codefendants were con-
victed of both crimes. The Court of Appeals

# Most of the facts stated in this paragraph
appear only in Dr. Rodberg's unverified mo-
tion which Incorporates as exhibits two
newspaper stories thereto attached. They
have been adopted as findings by the court
for purposes of this decision because not
disputed in any way by the Government and
because underlying the parties’ legal sub-
missions.
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had upheld the consipracy conviction of the
coconspirators and the conviction of John-
son under the conflict of interest statute,
but held that the conspiracy count was
“unconstitutional as applied to . . . John-
son.” 337 F.2d at 192. In effect, the Court
of Appeals read the Speech or Debate Clause
to create an immunity against prosecutions
for unlawful acts or motives underlying
otherwise privileged legislative conduct. On
certiorari granted on the Government's peti-
tion, the Supreme Court affirmed the judg-
ment of the Court of Appeals but did not
agree as to the breadth of the application of
the Speech or Debate Clause. Rejecting the
interpretation that the privilege barred the
conspiracy prosecution, the Supreme Court
instead remanded for a new trial on that
count, admonishing however that no evi-
dence of, or inguiry into, the privileged
speech would be permitted.

In its opinion in the Johnson case, the
Supreme Court stated that the privilege
must “be read broadly to effectuate its pur-
poses,” 383 U.S. at 180, and that “the privi-
lege was not born primarily of a desire to
avold private suits . . . but rather to prevent
intimidation by the executive and account-
ability before a possibly hostile judiciary,”
at 181. The Court also ruled that the Clause
does not reach “conduct, such as was in-
volved in the attempt to influence the De-
partment of Justice, that is in no wise re-
lated to the due functioning of the legisla-
tive process,” at 172, and that its “‘decision
does not touch a prosecution which ... does
not draw in question the legislative acts of
the defendant member of Congress or his
motives for performing them,” at 185. Thus,
the privilege 1s limited specifically to legis-
lative acts and antecedent conduct so inti-
mately related to them such as cannot be
proved without resort to Inquiry into leglis-
lative acts.

Another relevant fundamental principle is
that the legislative privilege conferred by the
Speech or Debate Clause belongs to Congress-
men only and not to their assistants and
aides. In the first place, the Constitution
mentions only Senators and Representatives.
Secondly, Thomas Jefferson’s authoritative
interpretation of the privilege, in Jefferson’s
Manual of Parliamentary Practice, Section
I, reprinted in the Senate Manual, 1967,
382-383, states that “the framers of our Con-
stitution . . . have only privileged Senators
and Representatives themselves. . . ." Third-
ly, no case or other authority indicates to
the contrary. Cf. Powell v. McCormack, 1969,
395 U.S. 486, 504-506, holding that employees
of the House of Representatives might be
sued in a civil action which would be barred
against Congressmen by the legislative
privilege.

It follows that while the Speech or Debate
Clause plainly sets limitations upon the
grand jury’s investigation, the motions to
quash the subpoena served on Dr. Rodberg
seek too broad a result. Without doubt he
may be questioned as to the activities of third
parties with whom he and the Senator dealt.
He may also be guestioned about, and is
legally responsible for, his own actions pre-
vious to his joining the Senator’'s personal
staff on June 29 and many of his actions
thereafter. That the Senator's legislative
privilege will serve to bar some questions, as
herelnafter ruled, does not by any means ex-
cuse Dr. Rodberg from appearing and an-
swering questions on subjects beyond the
protection of the privilege.

Similarly, Senator Gravel's motion for
specification which seeks an order requiring
the Government to specify in detail the pur-
pose, scope and exact nature of questions to
be asked of Dr. Rodberg will not be granted
in terms. In the court’s opinion such an or=-
der is unnecessary in the circumstances of
this case to afford full protection to the Sen-
ator’s legislative privilege and would more-
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over impede the grand jury in the discharge
of its investigative duties. As stated in Blair
v. United States, 1919, 250 U.S. 273, 282, re-
garding the nature of the grand jury,

“It is a grand inquest, a body with powers
of investigation and inquisition, the scope
of whose inquiries is not to be limited nar-
rowly by questions of propriety or forecasts
of the probable result of the investigation,
or by doubts whether any particular individ-
ual will be found properly subject to an ac-
cusation of crime. As has been saild before,
the identity of the offender, and the precise
nature of the offense, If there be one, normal-
ly are developed at the conclusion of the
grand jury's labors, not at the beginning.”

On the other hand, it is equally clear from
the Johnson case that Senator Gravel's leg-
islative acts may not consistently with the
Speech or Debate Clause be the subject of
questioning before the grand jury.* The ques-
tion of what constitutes legislative acts has
been treated in decisions in civil actions cited
with approval in the Johnson case. The clas-
sic statement appears in Kilbourn v. Thomp-
son, 103 U.S. 168, 204, as follows:

“It would be a narrow view of the con-
stitutional provision to limit it to words
spoken in debate. The reason of the rule is
as forcible in its application to written re-
ports presented in that body by its commit-
tees, to resolutions offered, which, though in
writing, must be reproduced in speech, and
to the act of voting, whether it is done vocal-
1y or by passing between the tellers. In short,
to things generally done in a session of the
House by one of its members in relation to
the business before it."

In view of the primary purpose of the privi-
lege “to prevent intimidation by the Execu-
tive and accountability before a possibly
hostile Judiciary,” United States v. Johnson,
supra at 181, the protection of the privilege
afforded by the Speech or Debate Clause may
be broader in criminal proceedings than in
civil. Therefore the court sustains Senator
Gravel's claim that whatever he did at the
subcommittee meeting on June 29 and cer-
tain acts done in preparation therefore are
privileged.

The Government has argued that the Sen-
ator’s conduet at the subcommittee meeting
is unprivileged because the purpose of the
meeting, the reading of the Pentagon Papers,
was unrelated to any investigation or under-
taking authorized by the parent Committee
on Public Works or by the Senate in its dele-
gation of power to the parent committee.
BSenator Gravel has suggested that the avail-
ability of funds for the construction and im-
provement of public buildings and grounds
has been affected by the necessary costs
of the war in Vietnam and that therefore the
development and conduct of the war is prop-
erly within the concern of his subcommittee,
The court rejects the Government's argu-
ment without detalled consideration of the
merits of the Senator’s position, on the basis
of the general rule restricting judicial in-
quiry into matters of legislative purpose and
operations. “To find that a committee’s in-
vestigation has exceeded the bounds of leg-
islative power it must be obvious that there
was a usurpation of functions exclusively
vested in the Judiclary or the Executlve.”
Tenney v. Brandhove, 1951, 341 U.S. 367,
378.

There are, of course, occasions when a
court 1s obliged to scrutinize the powers of
& congressional committee and the relation-
ship of its activities to Its legitimate legisla-
tive purpose. But such occaslons have been

4 On a later appeal from Johnson's convic=-
tion upon retrial, United States v. Johnson,
4 Cir., 1969, 419 F. 2d 56, it was held that the
grand jury’'s receipt of evidence about John-
son's speech, while *“constitutionally imper-
missible,” did not invalidate the indictment,
citing Costello v. United States, 1956, 350
U.8. 359.
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limited to cases in which the power of Con-
gress under the Constitution has been at
issue, e.g., Kilbourn v. Thompson, supra, or
where the constitutional rights of individ-
uals have been jeopardized by congressional
action, as in cases deallng with prosecutions
under 2 US.C. §192 for contempt of Con-
gress, e.g.,, Watkins v. United States, 1957,
354 U.S. 178. As stated In the latter case, at
205:

“It is, of course, not the function of this
Court to prescribe rigid rules for the Con-
gress to follow in drafting resolutions estab-
lishing investigating committees. That is a
matter peculiarly within the realm of the
legislature, and its decislons will be accepted
by the courts up to the point where their
own duty to enforce the constitutionally pro-
tected rights of individuals is affected.”

It has not been suggested by the Gov-
ernment that the subcommittee itself is un-
authorized, nor that the war in Vietnam is
an issue beyond the purview of congressional
debate and action. Also, the Individual rights
at stake in these proceedings are not those of
a witness before a congresslional committee
or of a subject of a committee’s Investiga-
tion, but only those of a congressman and
member of his personal staff who clalm “In-
timidation by the executive.” United States
v. Johnson, supra, at 181, “The courts have
no right to dictate . . . the procedures for
Congress to follow In performing its func-
tions. . . " United States v. Hintz, ND. 1ll,,
1961, 193 F. Supp. 325, 331. Judging the ap-
plicability of the legislative privilege in the
exercise of the functions of a legislator's
office should be done “without inquiring
whether the exercise was regular according
to the rules of the House, or irregular and
against their rules.” Coffin v. Coffin, 1808,
4 Mass. 1, 27.

Senator Gravel's arranging for private pub-
licatlon of the Pentagon Papers by Beacon
Press stands on a different footing and, in
the court’s opinion, Is not embraced by the
Speech or Debate Clause’ The test is not
the public benefit or political value of such
private publication® but whether it is a leg-
islative act, l.e., “related to the due funec-
tioning of the legislative process,” United
States v. Johnson, supra at 172, or “generally
done in a session of the House by one of its
members in relation to the business before
it." Kilbourn v. Thompson, supra at 204.
Guidance is available mainly in decisions in
civil actions dealing with congressmen’s
civil lability for libel. A distinction has been
drawn Iin the cases between defamatory
words inserted in the Congressional Record,
held to be privileged, and defamation re-
sulting from & congressman’s circulation of
reprints or copies of the Congressional Rec-
ord to his constituents. As to the latter,
McGovern v. Martz, D.D.C., 1960, 182 F. Supp.
343, held that the absolute privilege of the
Speech or Debate Clause does not apply to
republication, stating at 347, “The reason for
the rule—complete and uninhibited discus-
slon among legislators—is not here served.”
See Restatement of Torts, 1938 ed., § 590,
comment b. In Hentoff v. Ichord, D.D.C.,
1970, 318 F. Supp. 1175, an issue was whether
the court had power to enjoin distribution
of a House committee report by the Public
Printer and Superintendent of Documents.

{I;Bélold.ing that it did, the court said at

5The Senator has made no specific claim
that his legislative privilege extends to his
actlons subsequent to the subcommittee
hearing. However, this clalm has been ad-
vanced by Dr. Rodberg and contested by the
Government and hence the court has con-
sidered it.

%The importance of the “informing func-
tlon of Congress"” is described In powerful
terms in a quotation from Wilson, Congres-
sional Government (1885), 303, set forth in
In. 6 of the opinion of the Court in Tenney
v. Brandhove, supra at 377.
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“Nothing in the Constitution or the cases
suggests, however, that a committee report
is a necessary adjunct to speech or debate in
Congress . ., . and its further printing and
public distribution is not necessary to give
effect to the freedom of congressmen to
speak and debate on or off the floor. The
Speech or Debate Clause does not necessarily
bar an action to enjoin the Public Printer
from printing a committee report for public
distribution.”

While recognizing a special vitality attach-
ing to the Speech or Debate Clause in crim-
inal proceedings, United States v, Johnson,
supra at 180-182, the court nevertheless
concludes that the reasoning of these civil
cases is valld and in the instant case con-
trolling.

Having delineated the area of Senator
Gravel's conduct which may not be investi-
gated by the grand jury, the court turns to
the question whether some of Dr. Rodberg’s
activities are also protected from investiga-
tion, not because of any privilege of his own
but by reason of his having acted as the
Senator’s agent and assistant in the Sena-
tor's performing various legislative acts.’ The
Senator and witness submit, and the court
agrees, that the legislative privilege enjoyed
by a senator must extend to some activitles
of a member of his personal staff acting at
his direction. To rule otherwise would dilute
and jeopardize the privilege itself. For ex-
ample, speeches delivered on the floor of
Congress are often drafted by a skilled staff
assistant and not by the congressman him-
self; to make such an assistant accountable
for the content of a speech drafted by him
would serve to defeat the privilege, A legis-
lator’s dependence upon confidential assist-
ants is analogous to a lawyer's, whose client’s
privilege against disclosure of confidential
communications has been held applicable to
the lawyer's assistants, United States v.
Kovel, 2 Cir., 1961, 296 F. 2d 918. The opinion
in that case stated at 921, “The complexities
of modern existence prevent attorneys from
effectively handling clients' affair without
the help of others . .." This holding has been
adopted by the Proposed Rules of Evidence
for the United States Courts, Preliminary
Draft, 1969, Rule 5-03(b). Although the at-
torney-client privilege is of ancient origin, 8
Wigmore Evidence (McNaughton Rev. 1961),
§ 2290, p. 542, and is grounded on strong so-
cial poliey, it is not a constitutional privilege
and surely does not warrant broader protec-
tion than the legislative privilege based upon
the Speech or Debate Clause. In this respect
the legislative privilege is akin to the execu-
tive privilege about which the Supreme Court
in Barr v, Matteo, 1959, 360 U.S. 564, com-
mented at 573:

“The complexities and magnitude of gov-
ernmental activity have become so great that
there must of necessity be a delegation and
redelegation of authority as to many func-
tions, and we cannot say that these func-
tions become less important simply because
they are exercised by officers of lower rank in
the executive hierarchy.”

Powell v. McCormack, 1969, 305 U.S. 486,
and similar cases permitting actions against
subordinate employees of legislative bodies
are distinguishable. Employees held account-
able in such cases were administrative per-
sonnel whose non-discretionary duties to the
legislative body as a whole in no substantial
way related to the specific furtherance of
the legislative tasks of individual members.
Such institutional employees clearly have
less impact upon legislation than personal
staff members entrusted by the legislator

7" Despite Kilbourn v. Thompson, supra,
and Tenney v. Brandhove, supra, the related
doctrine of legislative immunity is applica-
ble, though not absolutely, to officers and
employees of legislative bodies. Dombrowski
v. Eastland, 1967, 387 U.S. 832, 85, In this
sense, therefore, such employees have rights
flowing from the Speech or Debate Clause.
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himself with sensitive and confidential
duties. Therefore the court holds that the
Speech or Debate Clause prohibits inquiry
into things done by Dr. Rodberg as the Sen-
ator’s agent or assistant which would have
been legislative acts, and therefore privi-
leged, if performed by the Senator person-
ally.

Lastly, the relief to which Senator Gravel
is entitled under the particular circum-
stances here presented must be determined
in the light of two of the principles derived
from the decislons discussed in this mem-
orandum: a congressman may not be pros-
ecuted for legislative acts but may be prose-
cuted for non-legislative acts; and in any
such prosecution no evidence from any
source of a congressman's legislative acts
may be considered against him. A further
consideration is the self-evident proposition
that no prosecuting attorney, grand jury
foreman or other official has lawful author-
ity to prohibit or foreclose a federal grand
jury from investigating any offenses against
the United States. Therefore, if Senator
Gravel's rights under the Speech or Debate
Clause are to be fully protected, a protec-
tive order will be required limiting the sub-
ject matter of the current grand jury’s in-
vestigation and not merely the guestions
which may be put to Dr. Rodberg, the wit-
ness under subpoena.

For the foregoing reasons it is ordered
that the motion to quash and for specifica-
tion be denied, but that the following pro-
tective order be entered:

(1) No witness before the grand jury cur-
rently Investigating the release of the Pen-
tagon Papers may be questioned about Sen-
ator Mike Gravel's conduct at a meeting of
the Subcommittee on Public Buildings and
Grounds on June 29, 1971 nor about things
done by the Senator in preparation for and
intimately related to said meeting.

(2) Dr. Leonard S. Rodberg may not be
questioned about his own actions on June 29,
1971 after having been engaged as a member
of Senator Gravel's personal staff to the
extent that they were taken at the Senator’s
direction either at a meeting of the Sub-
committee on Public Buildings and Grounds
or in preparation for and intimately related
to said meeting.

W. ARTHUR GARRITY, JT.,
United States District Judge.
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INTRODUCTION

In the “Memorandum of Decision and Pro-
tection Order” issued October 4, 1971, the
Court below made three baslie findings of fact
and ten conclusions of law. The findings of
fact, which are relevant to this motion, are:

1, Dr. Leonard 8. Rodberg is a personal staff
assistant of SBenator Gravel. (Slip Opinion,
p. 4).

2. “[A]s personal assistant to [Senator
Gravel], Dr. Rodberg assisted [Senator
Gravel] in preparing for disclosure and sub-
sequently disclosing to [Senator Gravel's]
colleagues and constituents, at a hearing of

Footnotes at end of article.
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the Senate Subcommittee on Public Build-
ings and Grounds, the contents of the so-
called “Pentagon Papers,” which were critical
of the Executive’s conduct in the fleld of
foreign relations.” (Slip Opinion, p. 2).

3. “Viewing together the crimes which this
grand jury is investigating and the chronol-
ogy of acts and events leading up to Dr. Rod-
berg's subpoena, the Court infers that the
government's interest in his testimony per-
tains to his acts as Senator Gravel's assistant
with regard to the Pentagon Papers and
that the government attorneys plan to ques-
tion him about them before the grand jury.”
(Slip Opinion, pp. 5-6).

The conclusions of law made by the Court
below may be summarized as follows:

1. The Speech and Debate Clause “is lim-
ited specifically to legislative acts and ante-
cedent conduct so intimately related to them
such as cannot be proved without resort to
inquiry into legislative acts.” (Slip Opinion,
p. 7).

2. Senator Gravel’s legislative acts may not
consistently with the Speech and Debate
Clause be the subject of questioning of any
witness before the grand jury. (Slip Opinion,
p. 9).

3. All actions taken by Senator Gravel at
the June 29 Subcommittee meeting, and in
preparation for and intimately related to
this meeting, are privileged. (Slip Opinion,
pp. 10, 18).

4, The judiciary may not inquire into the
purpose or legitimacy of the Subcommittee
meeting. (Slip Opinion, pp. 10-11).

b. “[T]he legislative privilege conferred by
the Speech or Debate clause belongs to Con-
gressmen only and not to their assistants and
aldes.” (Slip Opinion, p. 7).

6. However, in order to protect a Senator’s
privilege, it “must extend to some activities
of a member of his personal staff acting at
his direction.” (Slip Opinion, p. 14).

7. Therefore, “the Speech and Debate
Clause prohibits inquiry into things done
by Dr. Rodberg as the Senator’s agent or as-
sistant which would have been legislative
acts, and therefore privileged, if performed
by the Senator personally.” (Slip Opinion, p.
14; see p. 1T).

8. Dr. Rodberg may be gquestioned about
subjects beyond the protection of the privi-
lege, including “the activities of third parties
with whom he and the Senator dealt” and
“with his own conduct previous to his join-
ing the Senator's personal staff . . .” (Slip
Opinion, p. 8).

9. Senator QGravel's “arranging for private
publication of the Pentagon Papers . . . is
not embraced by the Speech or Debate
Clause,” and Dr. Rodberg and other witnesses
(Including, presumably, Senator Gravel)
may therefore be interrogated about it by the
grand jury. (Slip Opinion, p. 12; see pp. 16—
17).

10. The protective order which delimits the
subject matter of questions which may not
be asked of witnesses before the grand jury
“fully protects” Senator Gravel's Constitu-
tional rights.

It is our contention that the policles un-
derlying the Speech and Debate Clause and
the case law compel the conclusion that the
actions of a Senator Iin republishing and
distributing to his constituents the contents
of an officlal, public record of a Senate sub-
committee which is critical of Executive
conduct in forelgn relations is immune from
Executive harassment and retallation and
cannot be the subject of Interrogation by
the grand jury or the institution of criminal
proceedings by the Executive. We further
believe that under the facts as found by the
Court and the conclusions of law reached,
the protective order which has been entered
by the Court below does not protect ade-
quately Senator OGravel's Constitutional
rights.

I. The republication and public distribu-
tion by a Senator of an official, public record
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of a subcommittee critical of executive con-
duct in forelgn relations is protected by the
speech and debate clause.

A. Republication of Committee Records
is Related to the Due Functioning of the
Legislative Process.

Ever since the landmark declision of Kil-
bourn v. Thompson, 103 U.S. 168 (1968), the
Supreme Court has rejected attempts to con-
fine the Speech and Debate Clause to words
spoken on the floor of Congress and has held
that it affords protection for things “gen-
erally done In a session of the House by one
of its members in relation to the business
before it.” Id. at 204. Reiterating this test
as recently as 1967, the Court added that an
action of a Member of Congress is protected
by the Congressional privilege If it is “re=-
lated to the due functioning of the legislative
process.” United States v. Johnson, 383 US.
169, 172, 179.

In considering whether any given practice
falls within these standards, two bench-
marks are suggested from the decisions.
First, a court may ask whether that prac-
tice 1s necessary to fulfill any of the goals of
representative government as established by
the Constitution. Second, & court may look
for guldance at the actual workings of Con=
gress to determine whether the practice is
widely utilized by Members of Congress and
uniformly regarded as legitimate; In other
words, whether it is “generally done . ..
by . . . its members in relation to the busi-
ness before it.”

It is clear that republication of speeches
or committee reports or transcripts and
their dissemination to the electorate meets
each of these criteria. The scheme of repre-
sentative democracy envisaged by the
Framers presupposes the maximum amount
of communication between the citizens and
their elected representatives. Under our sys-
tem of government, the ultimate power re-
sides in the people. As Madison, who is ap-
propriately called the Father of the Consti-
tution, said, “The people, not the govern-
ment, possess the absolute sovereignty." * For
this system to be viable, the people must be
informed fully of the workings of govern-
ment so that they may be able meaning-
fully to exercise their Constitutional rights
to vote Intelligently and to “free public dis-
cussion of the stewardship of public offi-
cials,” ¥ Madison well understood that this
imposes a duty on public officials to Inform
the electorate:

“Let it be recollected, lastly, that the right
of electing the members of the government
constitutes more particularly the essence of a
free and responsible government. The value
and efficacy of this right depends on the
knowledge of the comparative merits and de-
merits of the candidates for public trust, and
on the equal freedom, consequently, of ex-
amining and discussing these merits and de-
merits of the candidates respectively.” *

James Wilson, another architect of the
Constitution, had precisely this in mind
when he emphasized the “informing fune-
tion” of Congress as an essential part of the
due functioning of the legislative process:

“It is the proper duty of a representative
body to look diligently into every affair of
government and to talk much about what
it sees, It is meant to be the eyes and the
voice, and to embody the wisdom and will of
its constituents, Unless Congress have and
use every means of acquainting itself with
the acts and the disposition of the admin-
istrative agents of the government, the coun-
try must be helpless to learn how it is being
served: and unless Congress both scrutinize
these things and sift them by every form of
discussion, the ignorance of the very affairs
which it 1s most Important that it should
understand and direct.” ®

In concluding that “[t]he informing func-
tion of Congress should be preferred even to
its legislative function,”® Wilson surely was
not drawing an unbridgeable distinction be-
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tween the two. Informing the electorate is a
“legislative act” since It is clearly “related
to the due functioning of the legislative proc-
ess.” United States v. Johnson, supra at 172.7
In fact, it is no exaggeration to say that
direct communication with the electorate is
an essential bedrock of the legislative proc-
ess, for it insures that the constituents of
a Member of Congress inform him and his
colleagues of their well-considered views on
pending and future legislation—an indis-
pensable prerequisite for a Congressman de-
ciding how to cast his own vote.

It should go without saying that the re-
publication of speeches, committee reports
or transcripts is necessary for a Member of
Congress to inform and carry on a dialogue
with his constituents. Few people have ac-
cess to the Congressional Record, and fewer
still to the original transcripts of committee
hearings. Nor can the press be depended
upon solely to report the views of Congress-
men to their constituents. The press gives at
best a summary, perhaps overlaid with edi-
torial comment. There is no substitute for the
dissemination of the original.

Secondly, If one were to examine the actual
workings of Congress to determine whether
republication of speeches is “generally done,"”
Kilbourn v. Thompson, supra, the same con-
clusion would be reached. The Informing
function of Congressmen and its relationship
to the legislative process has been docu-
mented in many scholarly studies. See, e.g.,
Griffith, Congress: Its Contemporary Role
(3rd Ed. 1961): Key, Politics, Parties and
Pressure Groups (3d E. 1952). Perhaps every
Congressman, without exception and since
the earliest days of the Republic, has cir-
culated coples of his speeches to the public
held press conferences elaborating upon
what he said on the floor, issued press re-
leases, and spoken directly to his constitu-
ents in explaining his votes or speeches and
Inviting their views. And we doubt that a
single Members of Congress could be found
who thought that these actions were not
“related to the functioning of the leglslative
process.” United States v. Johnson, supra at
182. “Republication”™ is not a talismanic
phrase signifylng an act done outside the
proper sphere of Congressional activity. On
the contrary, when analyzed It iz evident
that the term bespeaks an integral part of
the legislative process and of the entire sys-
tem of representative government® Mr. Jus-
tice Black expressed this cogently in hold-
ing that an exective official was immune from
damage suits for issuing a defamatory press
release:

“The effective functioning of a free gov-
ernment like our depends largely on the force
of an informed public opinion. This calls
for the widest possible understanding of the
quality of government service rendered by all
elective or appointed public officials or em-
ployers. Such an informed understanding de-
pends, of course, on the freedom people have
to applaud or criticize the way public em-
ployees do their jobs, from the least to the
most important.” Barr v. Matteo, 360 U.S. 564,
577 (1958).

In sum, it is clear that an examination of
both the theoretical framework of our repre-
sentative government and its actual prac-
tices leaves no doubt that direct communi-
cation by a Congressman to the electorate,
through the republication and public dis-
tribution of speeches, committee reports or
transcripts, is conduct “generally done" by
Members of Congress “'in relation to the busi-
ness before 1t” and 1is clearly “related to the
due functioning of the legislative process.”
Accordingly this conduct is protected from
grand jury investigation by the Speech and
Debate Clause.

B. Prior Decisions Confirm that Republica-
tion by a Member of Congress of a Speech
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or Committee Record is Privileged Under the
Speech and Debate Clause.

Prior to the case at bar, courts have on five
occasions expressed views upon the scope
of privilege with respect to republication of
official documents. We belleve that these
decisions fully support our position.

1. Hearst v. Black, 87 F. 2d 68 (D.C. Cir.
1936), was an action to enjoin the Members
of a Speclal Senate subcommittee from re-
taining possession and distributing copies of
documents which it had allegedly secured
illegally. The Court of Appeals agreed that
the seizure of the documents violated statu-
tory and Constitutional rights, id., at 70, but
held nevertheless, that Congressional priv-
ilege barred the judiciary from intervening
in any way with the use of the documents by
the Subcommittee, including republication
(copying) and distribution to people outside
of Congress, The Court stated:

“. . . The prayer of the bill is that the com-
mittee be restrained from keeping the mes-
sages or making any use of them or disclosing
their contents. In other words, that if we find
that the method adopted to obtain the tele-
grams was an invasion of the appellant’s legal
rights, we should say to the commitee and to
the Senate that the contents could not be
disclosed or used in the exercise by the Senate
of its legitimate functions. We know of no
case in which it has been held that a court
of equity has authority to do any of these
things. On the contrary, the universal rule,
50 far as we know it, is that the legislative dis-
cretion in discharge of its constitutional
functions, whether rightfully or wrongly ex-
ercise, is not a subject for judicial interfer-
ence.

“The Constitution has lodged the legisla-
tive power exclusively in the Congress. If a
court could say to the Congress that it could
use or could not use information in its pos-
session, the independence of the Legislature
would be destroyed and the Constitutional
separation of powers invaded. .. .” Id., at
T1-T2.

2. After a twenty-year hiatus, the repub-
lication issue was again presented, this time
in a libel sult. In Methodist Federation for
Social Action v. Eastland, 141 F. Supp. 729
(D.D.C. 1956) (three-judge court) the Sen-
ate Internal Security Subcommittee had
printed a limited number of pamphlets ac-
cusing several well-known and respectable
groups, including the plaintiff, of being Com-
munist-front organizations. The Subcommit-
tee then ordered another 75,000 copies to be
printed. Claiming that the accusations in
the pamphlet were false and defamatory and
would cause irreparable injury, the plaintiff
requested a restraining order against repub-
lication and distribution of the pamphlet.
The Court assumed the plaintiff’s assertions
to be true but dismissed the case on the
grounds of the Congressional privilege of the
Speech and Debate Clause holding:

“By express provision of the Constitution,
Members of Congress, ‘for any Speech or
Debate in either House . . . shall not be ques-
tioned in any other place.” Art. I, Sec. 6

“The premise that courts may refuse to
enforce legislation that think unconstitu-
tional does not support the conclusion that
they may censor Congressional language they
think libelous, We have ro more authority
to prevent Congress, or a Committee or pub-
lic officer acting at the express direction of
Congress, from publishing a document than
to prevent them from publishing the Con-
gressional Record. If it unfortunately hap-
pens that a documents which Congress has
ordered published contains statements that
are erroneous and defamatory, and are made
without allowing the persons affected an op-
portunity to be heard, this adds nothing to
our authority. Only Congress can deal with
such a problem,

“The Constitutional history called to our
attention includes no instance in which an
English court has attempted to restrain Par-
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liament, or an American court to restrain
Congress, from publishing any statement . , .

“As to the members of the SBenate Subcom-
mittee, the complaint is dismissed for lack of
Jurisdiction. Cf. Hearst v. Black, supra.” Id.,
at 731-732.

Thus, in this case, as in Hearst v. Black,
the Court concluded that the Constitutional
privilege of Members of Congress embraced
republication of Subcommittee reports and
placed this action beyond the cognizance of
the judiciary.

3. In Hentoff v. Ichord, 318 F. Supp. 1176
(D.D.C. 1970) the Court held unequivocally
that the Speech and Debate protects Mem-
bers of Congress from any judicial accounta-
bility for republishing a committee report.
The action was brought to prevent the Mem-
bers of the House Committee on Internal
Security and the Public Printer from repub-
lishing and distributing 6,000 copies of a
Committee Report which, If circulated,
would infringe the plaintiffs’ Pirst Amend-
ment right, The relief sought was an injunc-
tion against republication and distribution,
limiting the Report's disclosure to insertion
in the Congressional Record and such dis-
cussion as would ordinarily follow in debate
on the floor,

Relying on the Speech and Debate Clause,
the Court dismissed the complaint as to the
Members of Congress. After reviewing the
precedents, Judge Gesell stated:

“. . . These cases establish that the courts
lack jurisdiction to entertain an action seek-
ing any remedy against a Member of Con-
gress for any statement made or action taken
in the sphere of legitimate legislative ac-
tivity.

“Plaintiffs contend that . . . this Court
may restraln Congressmen from publishing,
filing, or distributing, except by insertion in
the Congressional Record, a report that im-
pinges upon First Amendment rights.

“The Court is of a contrary view. Members
of Congress have the same right to speak
as anyone else, Their legislative activities
are not limited to speech or debate on the
Floor of Congress, Information in this Re-
port involves matters of public concern, and
the Court will take no action which limits
the use that individual Congressmen choose
to make of the Report or its contents on or
off the Floor of Congress. No injunction is
appropriate against any Congressman named
defendant.” Id., at 1179 (emphasis added)

The Court then followed the distinctions
in Kilbourn v. Thompson, supra and Powell
v. MecCormack, supra, between Members of
Congress, who are totally immune from ju-
dicial accountability, and ministerial agents,
who may be held llable for enforcing Con-
gressional orders. Thus, the Court restrained
the Public Printer from republication but
held the Members of Congress absolutely
privileged from accountabllity. And with re-
spect to the latter. Judge Gesell explicitly
stated that the privilege of Congressmen
for republication of Committee reports
stemmed from the recognition that the in-
forming function of Congressmen was within
“the sphere of legitimate legislative ac-
tivity.” o

4. The only case which even suggests that
a Congressman’s privilege may be diluted
for republishing a speech or Committee re-
port is MeGovern v. Martz, 182 F. SBupp. 343
(D.D.C. 1960). However, a close reading of
the facts and opinion in that case shows that
it lends but very limited support for the
proposition that the Epeech and Debate
Clause does not extend to republication.

The McGovern case involved a libel action
by Congressman (now Senator) McGovern,
who sued the publisher of a newsletter for
falsely reporting that he had sponsored a
“Communist front.” The defendant counter-
claimed that the Congressman had inserted
certain defamatory remarks into the Con-
gressional Record. There was no republica-
tion of these remarks® The Court granted
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MeGovern's motion to dismiss the counter-
claim on the ground of Congressional privi-
lege. Id. at 348. The Court then addressed
itself to whether the privilege would protect
circulation of reprints from the Congression-
al Record. Its remarks on this issue are obiter
dictum since nelther reprints nor unofficial
dissemination was involved. Further, the
Court recognized that Congressmen must be
“protected and thereby free to inform their
constituents,” and believed that a privilege,
albeit qualified by a malice requirement, was
applicable. Id. at 348.1

It is evident that McGovern v. Martz can-
not be read broadly as a precedent that re-
publication of committee reports or tran-
scripts is not protected by the Speech and
Debate Clause, for four basic reasons:

(a) The discussion was obiter dictum. Due
to the fallure of proper adversary presenta-
tion the Court was unaware of prior prece-
dents, including Hearst v, Black, Supra,
which is binding on the Distriet Courts for
the District of Columbia. And the only hold-
ing of the case related to insertions in the
Congressional Record.

(b) Even in dictum, the Court did not
say that republication was not protected by
the Speech and Debate Clause. Rather it
stated that a privilege existed but was not
absolute. As we shall show, infra section C.,
the Court’s logic in a libel suit would compel
an absolute privilege in a criminal prosecu-
tion case.

{c) In qualifying the privilege by a malice
standard the Court was clearly in error. The
Supreme Court in Tenney v. Brandhove,
supra at 377, held explicitly that if the privi-
lege exists it is absolute: “The claim of

an unworthy purpose does not destroy the
privilege."” See also Cochran v. Couzens, 42
F. 2d 783 (D.C. Cir. 1930) cert. denied 283
U.S. 874, Having determined that republi-
cation was within "the sphere of legitimate
legislative activity,” the Court was bound
to hold the privilege absolute. And as long

ago as 1896, the Supreme Court held that an
official’'s personal malice is relevant only
when the official acted “in reference to mat-
ters . . . manifestly or palpably beyond his
authority.” Spalding v. Vilas, 161 U.S. 483. See
also Barr v. Matteo 360 U.S. 564 (19859).

(d) The qualifying dictum in the Mc~
Govern case has not been followed. Hentoff
v. Ichord, supra at 1179,

5. The Supreme Court has settled decisively
that the privilege of a non-elected Executive
official encompasses republication and that
the privilege is absolute even in libel cases.
In Barr v, Matteo, 360 U.S. 564 (1959) and its
companion case Howard v. Lyons, 360 U.S.
593 (1959), two subordinate officials in the
Executive Department were sued for issuing
and circulating coples of defamatory press
releases.® Invoking the judicially-created
doctrine of Executive privilege for acts within
the legitimate sphere of official conduct, the
Court stated:

“, .. It would be an unduly restrictive view
of the scope of the duties of a policy-making
executive official to hold that a public state-
ment of agency policy in respect to matters
of wide public interest and concern is not
action in the line of duty.” 360 U.S. at 575.
And the Court: “The fact that the action
here was within the outer perimeter of peti-
tioner's line of duty is enough to render the
privilege applicable . . " Ibid (Emphasis
added.)

As the Court below observed in its decision
(Slip Opinion, pp. 14-15), judicially de-
veloped rules in cases of non-Constitutional
privilege bear upon the scope of the Congres-
sional privilege since the former “surely does
not warrant broader protection than the leg-
islative privilege based upon the Speech and
Debate Clause.” By a parity of reasoning, the
Supreme Court’s holding that republication
of documents and their distribution to the
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public by Executive officials is absolutely
privileged applies with at least equal force
to the Constitutional privilege of Members
of Congress. And no amount of legal alchemy
can make & public press release by a
subordinate official of the Executive depart-
ment more within his legitimate sphere of
activity than the circulation of copies of the
official record of a Senate Subcommittee by
& Member of Congress who is under the Con-
stitutional obligation to inform his constit-
uents about the workings of government.

In sum, the civil cases which have been
heretofore decided uphold the Constitutional
privilege of Members of Congress to republish
and distribute to the electorate official com-
mittee records.

C. The Purposes of the Speech and Debate
Clause Require that the Privilege Protect
Members of Congress who Inform the Elec-
torate about Executive Conduct of Foreign
Affairs, from Intimidation and Harassment
by the Executive.

Even if prior precedents were ambiguous
and qualified the legislative privilege in civil
cases, their logic, when combined with the
historical purposes of the Speech or Debate
Clause and the sphere of lts contemporary
importance would establish an absolute priv-
ilege to govern the facts of this case. The
civil cases presented typically a claim that
a Member of Congress was using the author-
ity of his office to violate willfully an indi-
vidual's rights. That kind of situation cre-
ates the maximum temptation for interven-
tion by the judiciary on the side of the indi-
vidual.

On the other hand, what is now before this
Court is a classic separation of powers case.
The judiciary is not being asked to balance
the preferred Constitutional rights of indi-
viduals against the privileges of Members of
Congress; to the contrary, the Executive
branch of government has come to the Court
below and claimed that 1t may determine
what a Member of Congress may tell his con-
stituents about matters of overwhelming
public concern. We do not exaggerate by
saying that this claim challenges the funda-
mental character of our tripartite system of
government. To any such claim, the Consti-
tution must stand as an impenetrable barrier.

First, the Executive's contention that it
may institute criminal proceedings against
a Congressman for speaking to the electorate
flies in the face of the historical purposes
of the Speech or Debate Clause. The Clause
was drafted to secure absolute freedom of
speech for Members of Congress. It was the
end product of a lineage of legislative free
speech guarantees from the English Bill of
Rights of 1689 to the first State constitutions
and the Articles of Confederation. See gen-
erally Tenney v. Brandhove, supra at 372-75.
None of these provisions drew a distinction
between a speech of a legislator directed at
his colleagues and one to his constituents.’®

On the contrary, the Court in Tenney
stated that the clause was designed to pro-
tect both. Id., at 377 and fn. 6. This is con-
sistent with no less an authority than
Thomas Jefferson. When a Federal grand
jury protested against abuses by Congress-
men who disseminated slanderous accusa-
tions to the public, Jefferson responded that
the framers of the Constitution wrote the
Speech or Debate Clause to allow Congress-
men to inform the electorate without
inhibition:

“[T]hat in order to give to the will of the
people the influence it ought to have, and
the information which may enable them to
exercise it usefully, it was part of the com-
mon law, adopted as the law of this land,
that their representatives, in the discharge
of their functions, should be free from the
cognizance or coercion of the coordinate
branches, Judiciary and Executive." Writ-
ings of Thomas Jefferson 158 (Ford Ed. 1886)
(Emphasis added).

The privilege must be read to protect re-
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publication and public distribution of
speeches and committee records. As we have
shown above (Part A), this is a prineipal
avenue relied upon by Members of Congress
to provide the people with “the information
which may enable them to exercise it use~
fully.”

The Constitutional evil which would re-
sult from denying the privilege's applicabil-
ity to the informing function of Congress is
magnified when this is done at the behest of
the Executive and with respect to material
which is critical of Executive behavior. If
the Executive branch may, at will, institute
criminal proceedings against and interrogate
Members of Congress before grand juries
about publications of their speeches and
committee reports which they sent to the
electorate, it will possess the power to iso-
late effectively all but the most courageous
legislators from thelr constituents. If such
a rule applies Congressmen will have to
watch what they say to the people—in press
releases, newsletters and anything spoken
outside of the four walls of the Capltol—
lest it offend the Executive and open them
up to harassment, grand jury inquisitions
and prosecutions. Yet if the Speech and De-
bate Clause means anything, it is that courts
and prosecutors are not referees over what
Congressmen say to their constituents.

Nor are these consequences mere specu-
lation. For this case reveals the present im-
portance of the Speech and Debate Clause
“to prevent intimidation by the Executive
and accountability before a possibly hostile
Judlciary,” United States v. Johnson, supra,
at 181. Having for years kept secret from
the American people the real history of our
involvement in Indo-China, and having at-
tempted to impose a prior restraint on the
press, the Executive now retallates against
a Senator who revealed to the people—the
true sovereign—the reasons why the Execu-
tive, without Congressional authorization,
took the country into war. The Executlve
would thereby establish that it, and it alone,
has sole authority to reveal to or withhold
from the people any information it chooses.
As long as government is to continue as one
separation of power, this cannot be. The
proper rule of Constitutional law was stated
In Methodist Federation v. Eastland, supra,
at 731:

“Nothing in the Constitution authorizes
anyone to prevent the President of the
United States from publishing any state-
ment . . . similarly nothing in the Constitu-
tion authorizes anyone to prevent the Su-
preme Court from publishing any statement.
We think it equally clear that nothing au-
thorizes anyone to prevent Congress from
publishing any statement.”

In conclusion, we wish to bring to the
Court's attentlon a speech given by Senator
Sam Ervin on the Floor of the Senate on Sep-
tember 20, 1971. Coming as it does from an
acknowledged expert on Constitutional law,
we wish to set forth herein some significant
excerpts from this speech:

- - - - -

“The events now transpiring in Boston
before a Federal grand jury put into question
|a] principle of freedom secured by our pred-
€cessors.

- - . - -

“I have in mind, of course, the efforts of
the administration to inguire into the ac-
tions of the junior Senator from Alaska (Mr.
Gravel) in connection with the revelations
of the contents of the Pentagon Papers.

Ld * . * .

“The Administration, through its lawyers
in the Internal Security Division of the
Justice Department, has made a direct and
broad scale attack on the rights of all Sen-
ators, upon the prerogatives of the Senate,
and upon the Constitutional guarantees
which have been established to protect the
Congress from harassment by a vindictive
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Executive. It 1s an attack on the independ-
ence and freedom of this body.

L L] . . -

“The privilege of the Speech and Debate
Clause protects legislators not only from
prosecution by the Executive and from the
judiciary. Quite obviously it also protects
them from instrumentalities such as the
grand jury, which can be used as the Execu-
tive’s instrument of harassment and perse-
cution.

“It must be stressed that the privilege
does more than immunize the legislator
against attempts to punish him or to exact
retribution for the he says in the
course of performing his legislative duties.
The privilege also protects him against hav-
ing to defend or justify or explain what he
has said. The privilege seeks to free the leg-
islator from being harassed by law suits,
grand juries, and prosecutors. Were this not
50, the independence of the legislator might
Just as well be destroyed by forcing him to
defend himself all over the country.

“There is another reason why the priv-
ilege against inquiry into a speech does not
depend on the legality or Constitutionality
of the act to which it is tied. That is because
the privilege seeks to avold any abridgement
of the freedom of a legislator, even from
fear of future retribution. If a legislator
knew that he had to account for the possi-
bility that he would have to defend or justify
his speech sometime in the future, then he
would not be as willing to express himself
on controversial matters,

“The administration's motives in pressing
this action are not only aimed at the priv-
ilege, but at a Senator who dared oppose it
on the war, and who had the effrontery to
use information the administration desired
to keep from the people. If the administration
were to have its way, we must remain in
total ignorance of what has transpired in
Vietnam, and anything else the Govern-
ment does, unless it chooses to tell us. By
suppressing this information, the executive
branch has tried to keep the Congress and
the Nation in total ignorance. Now it tries
to dictate what the scope of a Senator's
business is, and where and when and how
he may conduct it. The tendency if not the
intent, of this effort is to harass the Senator
from Alaska, and thereby to silence him
and other critics in this body along with
those who are outside these halls,

- L - - -

“The purpose of the privilege is to pro-
tect the legislative branch from a vindictive
executive and a hostile judiciary. It is an
element of the principle of separation of
powers.

L - ® L] L

“Here, that is precisely the case. Ultimate-
ly, I suppose the question of a criminal ac-
tion may be involved. But the prosecution
will be to protect the special interests of
the Executive in its efforts to keep its secrets
from the Congress and the people. The mo-
tive, of course, 15 to suppress opposition
to Executive policy in the Congress and in
the country. When the Speech and Debate
Clause is involved In a clash between the
executive and the legislative, the history of
this legislative immunity is especially im-
portant. The Immunity was finally gained
only after Charles I had lost his head. And
he lost his head In part at least because he
imprisoned members of Parliament who had
oppesad him in needless and costly overseas
wars, even to the extent of presuming to
vote to deny him funds for the war. The
establishment of the legislative privilege
came during the fight by the legislature to
establish its independence from a king who

Footnotes at end of article.
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claimed total power. The historical proced-
ents are too close to be ignored. We see his-
tory repeating itself.”

‘We respectfully request this Court to grant
a stay pending appeal from the decision of
the Court below holding that a United States
Senator may be subjected to grand jury in-
terrogation and the institution of eriminal
proceeding for making available to the peo-
ple coples of an official subcommittee record
dealing with Executive conduct in foreign
affairs,

II. The protective order does not guarantee
adequately Senator Gravel's constitutional
rights, and under the facts of the case the
subpoena must be quashed.

As the Court below stated In its decision,
the Constitutional interests which must be
protected in this proceeding by virtue of the
Speech and Debate Clause are those of Sen-
ator Gravel, and not the witness. However,
since Senator Gravel is not entitled to be
present during the grand jury proceedings,
a delicate mechanism is necessary to protect
his rights against both what is asked and
what the witness may answer. We tendered
such a mechanism in our Motion for Speci-
fication, which gave the Justice Department
an opportunity to narrow the scope of its in-
quiry and allow the Court and counsel for
Senator Gravel to examine in advance
whether the questions to be asked violate the
Senator’'s privilege. Despite disclalmers by
the Justice Department to the contrary, this
technique has been heretofore voluntarily
used by it in other privilege cases. For in-
stance, in United States v. George, 444 F. 2d
810 (6th Cir. 1971), the witness moved to en-
join enforcement of a grand jury subpoena
on the grounds that his testimony might in-
criminate his wife and that he was already
under indictment for the transactions be-
ing investigated. The Justice Department
filed an afidavit with the Distriet Court set-
ting forth the scope and purpose of the in-
vestigation, and the Court concluded that
neither privilege was jeopardized.

Even more directly on point are cases in-
volving First Amendment rights in which
the government specified the nature of the
proposed inquiry by the grand jury, either
voluntarily or pursuant to Court order. In
Caldwell v. United States, 434 F. 2d 108 (9th
Cir. 1970), cert. granted 402 U.S. 942 (1971),
after Caldwell had filed a motion to quash
the subpoena, the Justice Department filed
documents stating the extent of legal pro-
ceedings already underway with respect to
certain members of the Black Panther Party,
and particularizing the specific incidents
about which it was believed that Caldwell
had knowledge and would therefore be ques-
tioned by the grand jury. (A summary of this
specification is contained in the appendix to
the petitioner’s brief to the Supreme Court,
pages 64-68.) In the case of In re Verplank,
320 F. Supp. 483 (C.D.Cal.1971), which pre-
sented analogous Constitutional issues, the
Court ordered a governmental showing of
specificity. The specificity techngiue was
utilized in these cases as the only feasible
method for obtaining the precise record in-
dispensible for Constitutional adjudication.
Otherwise, as both the Justice Department
and the Courts recognized, there was a sig-
nificant chance that substantive rights and
privileges would, in effect, bottom out for
lack of procedural safeguards. The necessity
for such safeguards Is surely as great in the
present case, which implicates the Constitu-
tional privileges of Members of Congress and
baslic tenets of our system of separation of

T.

Not only did the Justice Department de-
cline to follow this procedure in this case,
but it asserted the right to inquire into the
actions of Dr, Rodberg In assisting Senator
Gravel and to subpoena the Senator himself
and gquestion him about his officlal actions.
Given the record In the case, the District
Court’s findings are certainly justified “that
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the government's interest in (Dr. Rodberg’s)
testimony pertains to his acts as Senator
Gravel's assistant with regard to the Penta-
gon Papers and that the government attor-
neys plan to question him about them bhefore
the grand jury.” (Slip Opinion, Pages 5-6).
And this finding compels that the subpoena
must be quashed, for there are no legitimate
areas of inquiry about which the government
intends to question Dr. Rodberg. All of the
actions taken by Senator Gravel with respect
to the Pentagon Papers are privileged under
the Speech and Debate Clause, including, as
we have shown in Part I supra, arranging
for its republication, There is not the slight-
est indication in this record that the Justice
Department wishes to question Dr, Rodberg
about “his own actions previous to his join-
ing the Senator’s personal staff.” * This spec-
ulative hypothesis is foreclosed by the record
of this case by the refusal of the Justice De-
partment to specify (which it surely would
have done Iif it were interested in activities
of Dr. Rodberg’s unconnected with the Sen-
ator), and by the District Court’s findings of
fact. Since, therefore, the su na was
issued for a wholly unconstitutional purpose,
it must be quashed.

The Protective Order is under-inclusive be-
cause 1t does not encompass activities of Sen-
ator Gravel with respect to the Pentagon
Papers which followed the Subcommittee
hearing,

Furthermore, even if we assume arguendo
that there are legitimate areas into which
the grand jury may and intends to inquire
of Dr. Rodberg, Senator Gravel's Constitu-
tional rights cannot adequately be protected
by the Protective Order of October 4, 1971.
The reason is, quite simply that Senator
Gravel will not be present during the ques-
tioning and cannot assure that the Protec-
tive Order is obeyed scrupulously. We do
not cast aspersions on either counsel for the
Justice Department or on Dr. Rodberg by
pointing out that they cannot be the final
arbiters of Senator Gravel’s privilege. It
is readily apparent that even with both
acting in utmost good falth, counsel for the
Justice Department may ask and Dr. Rodberg
might answer an fllegitimate question. We
list the following as examples of how Sena-
tor Gravel’s rights will be jeopardized by the
Protective Order:

a. Counsel for the Justice Department may
ask who supplied Senator Gravel with the
Pentagon Papers. He may think this justified
by referring to the language of the Court's
opinion allowing questioning *“as to the ac-
tivities of third parties with whom he and
the Senator dealt.” We think the question
would be barred by Paragraph (1) of the Pro-
tective Order” and would certainly object
to it. Yet we would not be able to and, if
Dr. Rodberg decides in his discretion to an-
swer it, he becomes the final arbiter, reach-
ing an unreviewable and unconstitutional

end.
b. Similarly, other questions about “third

parties with whom . . . the Senator dealt”
may well relate to whose advice the Senator
sought and received on whether to hold the
hearing, who helped in drafting the intro-
ductory remarks, and who helped prepare the
material for inclusion into the record—all of
which, in our view, would be barred by the
same provision and possibly Paragraph (2)
as well’® Here, too, some mechanism is nec~
essary to enable Senator Gravel himself to
assert his rights without being forced to de-
pend on the judgments of the witness.

¢. The Justice Department may also wish
to rely broadly on the Court’s statement that
Dr. Rodberg may be questioned about “his
own actions previous to his joining the Sena-
tor's personal staff.”” Yet those questions may
relate directly to Senator Gravel's official ac-
tivities and blatantly violate the Speech and
Debate Clause (and the Protective Order),
but there is no means by which Senator
Gravel can prevent the witness from answer-
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ing and turning a Constitutional violation
into a fait accompli.

Examples such as these can be multiplied
many times over. We ask this Court for a
stay pending appeal because the order of
the Court below has the effect of allowing
the violation of Senator Gravel's Constitu-
tional rights in a manner which cannot sub-
sequently be remedied. The probability of
irreparable Constitutional violations is so
high that questioning of Dr. Rodberg cannot
be permitted under the unrealistic hope that
Benator Gravel's rights will not be infringed.
The government is playing with loaded dice,
and this Court cannot wait until it rolls the
wrong number. We think that there are
only three methods that will provide for
scrupulous compliance with the Constitu-
tion: (a) a detalled specification can be
made so that proposed questions may be con-
sidered in advance; (b) the grand jury pro-
ceedings can be made public so that Senator
Gravel may be present, or (c) the sub-
poena can be guashed. Having rejected the
first two, the Justice Department is in no
position, under the facts of this case, to
oppose the third. Respect for the Constitu-
tion is more important than respect for the
convenience of the Justice Department. We
therefore request this Court to stay the de-
cision of the District Court requiring Dr.
Rodberg to appear before the grand jury
pending appeal.

CONCLUSION

For the reasons stated herein above, we
respectfully request the Court to grant a
stay of the decision of the Court below pend-
ing disposition of this appeal. The Constitu-
tional Issues raised are of utmost importance
and must be presented to this Court in a
posture in which Senator Gravel’s legal po~
sition has not been mooted and his rights,
if we are correct, irreparably violated.

Respectfully submitted,
RoeerT J. REINSTEIN,
Heraerr O. RED, Sr.,
CHARLES L. FIsHMAN,
Attorneys for Senator Gravel.

FOOTNOTES

1 Of course, the District Court made other
findings of fact on pages 1-5 of the Slip Opin-
ion. We do not set them out because they are
not material to this motion, We do wish to
point out, however, a possible error in the
District Court’s recitation of events leading
up to the June 29 meeting of the subcom-
mittee. There may be an inference in the
opinion that Senator Gravel read and in-
serted into the record from the set of Penta-
gon Papers sent under seal from the Presi-
dent to Congress. This is not true; Senator
Gravel read from documents which he had
independently obtained. Furthermore, these
documents are not identical in every respect
to the documents furnished under seal to
Congress.

1Quoted in New York Times v. Sullivan,
376 U.S. 254, 274 (1964).

*Id., at 275.

‘ Elliot’s Debates 575 (Virginia Resolution
of 1798).

& Wilson, Congressional Government 303
(1885), quoted in Tenney v. Brandhove, 841
U.S. 367,877 1In. 6 (1851).

s I'bid.

"The term “legislative act,” used by the
District Court in its declslon (Slip Opinion
p. 12), does not appear in any Supreme
Court opinions. The Court in Kilbourn spoke
of “things generally done in a session of the
House by one of its members in relation to
the business before it,”" 108 U.S. at 204. In
Tenney v. Brandhove, 341 U.S, 367, 8376 (1951),
the Court referred to “the sphere of legiti-
mate legislative activity,” and included in-
vestigations whose functions were either to
propose legislation or inform the public, id.,
at 377 and fn, 6. In Johnson, the Court used
the phrase “related to the due functioning
of the legislative process,” 383 U.8. at 172,
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and also quoted the Kilbourn language, id.,
at 179. And In Powell v. McCormack, 395 U.8.
486 '(1969), the Court quoted the above
phrases from Kilbourn, Tenney and John-
son.

If, -by using the new phrase ‘“legislative
acts,” the District Court intended simply a
shorthand for the above standards, our dis-
agreement is only to its application. On the
other hand, if the Court below intended to
use the phrase as including only those acts
in which a Member of Congress proposes, de-
bates upon and votes on legislation, we think
that this is inconsistent with and much nar-
rower than the Supreme Court standard.
Certainly, for example, in Dombrowski v.
Eastland, 387 U.S. 82, 82 (1967), the actions
of Senator Eastland were not even remotely
connected with pending or proposed legisla-
tion. And neither are many speeches given
on the floor of Congress. Yet surely the
Court of Appeals was correct in Cochran v.
Couzens, 42 F. 2d 783 (D.C. Cir. 1930), cert.
denied 282 U.S. 874, that no showing was
necessary that words spoken between Con-
gressmen must be pertinent to any pending
or future legislation.

% While a Member of the House of Represen-
tatives, Madison said: “If we advert to the
nature of Republican Government, we shall
find the censorial power is in the people over
the Government, and not in the Government
over the people.” 4 Annals of Congress 934
(1794). If the people’s representatives de-
fault on their duty to inform the electorate,
the converse would be true.

*In its decislon (Slip Opinion, p. 13), the
Court below quoted certain language from
Hentoff. These comments dealt solely with
the liability of the Public Printer, and not
the scope of the Speech and Debate Clause.
Judge Gesell distinguished Committee Re-
ports from the Congressional Record because
Article I, Section 5 of the Constitution re-
quires a journal of proceedings to be kept:
thus the Court would not enjoin the Public
Printer from including the report in the
Congressional Record. 318 F. supp. at 1180,
But, as noted in the text, the Court held that
the privilege absolutely immunized the Mem-
bers of Congress themselves from judicial
inquiry for causing the Committee report to
be republished anywhere. We therefore re-
spectfully submit that the above-quoted lan-
guage is inapposite to the i1ssue of this case,
which is whether a Senator may be held
accountable for republishing an officlal Sub-
committee record. Hentoff holds that he may
not.

i A second counterclaim alleged republica-
tion of certain other letters by Mr, McGovern.
This was held barred by the Statute of Lim-
Itations, and was not decided on the merits.
182 F. Supp. at 349,

“ 'While the Court stated at one point that
the reason for the rule of Congressional privi-
lege was “complete and uninhibited discus-
slon among legislators,” it also recognized
the informing function as another purpose,
Any reading of the Court's opinion which
picks out the former to the total exclusion
of the latter makes the opinion incompre-
hensible. Why should the Clause protect
intra legislative communication but not a
Congressman’s statement to his electorate?
And if the reason for the privilege related
only to intra legislative communications,
why should there be even a qualified im-
munity for distribution of speeches to the
public? How would a republication of a
libelous speech to another Member of Con-
gress fare? And finally, if only intralegislative
communication is protected, why have the
courts gone beyond the literal language of
the Speech or Debate Clause? Each of these
questions would have had to be answered
by the Court in McGovern if it had meant
to exclude public disseminatlion of speeches
Trom the Clause altogether.

2In Howard, coples of the press release
were sent to varlous newspapers and wire
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services and to members of the Massachusetts
delegation in the Congress . . .” 360 U.S. at
594. The press release in Barr similarly was
given wide circulation. In both cases, the
Executive officlals went far beyond merely
sending reports to their immediate superiors.

13 And when, after the drafting of the Con-
stitution, a British court purported to draw
such a distinction (see Stockdale v Hansard,
9 A, & E. 1, 112 Eng. Rep. 1112 (1839), the
reaction in Parliament was so intense that
the decision was almost immediately over-
ruled by statute 3 & 4 Vict., c. 9 (1840).

¥ And even if this were somehow put on
the outer perimeter"” of a Congressman’s du-
tles, Barr v. Matteo, supra, teaches that it
must be protected by an absolute privilege,

1 While the witness appeared but refused
to answer eight questions, the significance of
the case Is in the specification made by the
Justice Department.

18 cf, Slip Opinion, Page 8.

" Paragraph (1) provides:

“No witness . . . may be questioned about
Senator Mike Gravel’s conduct at the meet-
ing of the Subcommittee on Public Bulldings
and Grounds on June 29, 1971 nor about
things done by the Senator in preparation
for and intimately related to said meeting."
And how, conceivably, could Dr. Rodberg de-
termine whether a question refers to cone
duct “intimately related” to the Senator's
Subcommittee meeting?

s Paragraph (2) provides:

“Dr. Leonard S. Rodberg may not be ques-
tioned about his own actions as a member
of Senator Gravel's personal staff to the ex-
tent that they were taken at the Senator's
direction either at a meeting of the Subcom-
mittee on Public Buildings and Grounds or
in preparation for and intimately related
to sald meeting.”

[In the U.S. Court of Appeals for the First
Circuit, No. —]

MOTION FOR STAY PENDING APPEAL

(Mike Gravel, U.S. Senator, appellant, versus
United States, appellee)

On Appeal from the Final Order of the
United States District Court for the District
of Massachusetts, Hon. W. Arthur Garrity,
Jr., Docket No. —,

HerBeERT O. RED, Sr,
ROBERT J, REINSTEIN,
CHARLES L. FISHMAN,
Attorneys for Senator Gravel,
[In the U.S. Court of Appeals for the First
Circuit, No. —]

MoTIioN FOR STAY PENDING APPEAL

(Mike Gravel, U.S. Senator, appellant, versus
United States, appellee)

Appellant, United States Senator Mike
Gravel, by his counsel respectfully requests
that this Court stay, pending appeal, the
execution and enforcement of the Order of
the United States District Court for the
District of Massachusetts, Hon. W. Arthur
Garrity, Jr., denying Appellant’s Motion to
Quash a subpoena served upon Howard Web-
ber which seeks to compel his appearance be-
fore a Federal grand jury sitting in Boston,
Massachusetts to testify concerning the of-
ficlal conduct of Movant in the discharge of
his duties as a United States Senator. A copy
of sald Motion to Quash is attached hereto
as (Exhibit “A").

Appellant has appealed to this Court from
denial of the aforesaid Motion on the grounds
that such inquiry by the grand jury into
official conduct of a United States Senator
violates Appellant’s constitutional privilege
secured by the Speech and Debate Clause of
the Constitution, Article I, Section 8, Clause
I and the Separation of Powers Doctrine. Ap-
pellant submits the following reasons in sup-
port of the Motion for Stay Pending Appeal.

1) Appellant is a United States Senator
from the State of Alaska and at all times
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material to this proceeding was acting in his
officlal capacity.

2) On June 29, 1971 Appellant, as Chalr-
man, conducted a meeting of the Senate Sub-
committee on Bulldings and Grounds.

3) During the course of the aforesaid
Subcommittee meeting a transcript was com-
piled. Part of the aforesaid Subcommittee
transcript consists of material commonly
referred to as the “Pentagon Papers'.

4) Subsequent to the aforesald Subcom-
mittee meeting Appellant made the afore-
said official transcript avallable fo the press
and the aforesald transcript was publicly
published.

5) On August 24, 1071, a Federal grand jury
subpoena was served upon Dr. Leonard S.
Rodberg, seeking to compel his appearance
before a Federal grand jury sitting in the
District of Massachusetts, in Boston.

6) Dr. Rodberg moved to quash sald sub-
poena, alleging, inter alia, that the subject
matter of the inquiry to be made by the
grand jury related to acts done by Senator
Gravel, with the necessary assistance of his
staff in reading and inserting into the
record the so-called “Pentagon Papers,” at
the June 29, 1971 hearing of the Senate Sub-
committee of Buildings and Grounds and in
subsequently arranging to have the record of
the subcommittee published.

7) On August 24, 1971, Appellant, Senator
Gravel, filed a motion to intervene before
the District Court. Appellant alleged in sup-
port of that motion that Dr. Rodberg is a
personal staff assistant of appellant, who
has aided Appellant in the discharge of his
official duties, and that the grand jury seeks
to inquire of Dr. Rodberg into the official
conduct of Appellant and his assistants. Ap-
pellant contended that any such grand jury
proceeding would violate Appellant’s con-
stitutional right to be immune from judicial
inquiry Into his official conduct and that in-
tervention was necessary in order for Ap-
pellant to protect his own rights.

8) On September 1, 1971, the District Court
granted Appellant’s Motion to Intervene.
That same date, Appellant moved to quash
the grand jury subpoena and moved also for

s specification of the purpose, scope and
questions to be asked of Appellant’s assist-
ant by the grand jury. Appellant alleged,
inter alia, that the grand jury intended to
question Appellant’s assistant, Dr. Rodberg,
about the official acts of Appellant and his
staff in preparing for disclosure and sub-
sequently disclosing to Appellant's colleagues
and constituents, at a Senate Subcommittee
hearing, the contents of the Pentagon Papers,
which were critical of the Executive’s conduct
in the field of foreign relations.

9) On October 4, 1971, the District Court
issued a “Memorandum of Decision and Pro-
tective Order” (attached hereto and made a
part hereof as Exhibit “B”). The Court
found as a fact that Dr. Rodberg is, and
has been since June 29, 1971, a personal stafl
assistant of Senator Gravel. (Slip. Op., page
3). The Court also concluded, on the basis
of (a) the undisputed allegations of Bena-
tor Gravel and Dr. Rodberg, (b) the crimes
under investigation by the grand jury and
(c) the events leading up to Dr. Rodberg's
subpoena, that “the Government's interest
in his testimony pertains to his acts as
Senator Gravel's assistant with regard to
the Pentagon Papers and that the govern-
ment attorneys plan to question him about
them before the grand jury.” (Slip. Op.,
pages 5-8).

10) Despite these findings, the District
Court denied Appellant’s Motion to Quash
and Motion for Specification.

11) The District Court held that the ac-
tions of Senator Gravel to inform fully his
constituents about Executive conduct in
foreign relations, by arranging for the pub-
lication and public distribution of the offi-
cial record of the Subcommittee on Public
Buildings and Grounds, were not protected
by the Speech and Debate Clause and could
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be investigated by the grand jury and made
the subject of criminal proceedings insti-
tuted by the Executive. (Slip Op., pages 12—
13).

12) The District Court held that the only
official actions of Senator Gravel immune
from judicial inquiry by virtue of the Speech
and Debate Clause related to the preparation
for and conduct of the June 29, 1971, meet-
ing of the Subcommittee on Public Buildings
and Grounds by the Senator and his per-
sonal staff. The District Court entered the
following protective order:

“(1) No witness before the grand jury cur-
rently investigating the release of the Pen-
tagon Papers may be questioned about Sena-
tor Mike Gravel's conduct at a meeting of
the Subcommittee on Public Bulldings and
Grounds on June 29, 1971 nor about things
done by the Senator in preparation for and
intimately related to said meeting.

“(2) Dr. Leonard S. Rodberg may not be
questioned about his own actions on June
29, 1971 after having been engaged as a
member of Senator Gravel's personal stafl to
the extent that they were taken at the
Senator’s direction either at a meeting of
the Subcommittee on Public Buildings and
Grounds or in preparation for and inti-
mately related to sald meeting.”

13) Since October 4, 1971, Appellant has
filed a Motion for Reconsideration and/or
Stay Pending Appeal from the Memorandum
Decision and Protective Order issued by the
Court below. The Court below stayed the ex-
ecution and enforcement of a second sub-
poena served upon Dr. Rodberg pending re-
consideration. The Court below has not yet
decided the Motion for Reconslderation and/
or Stay Pending Appeal.

14) BSubsequent to October 4, 1871, Ap-
pellant learned that the United States has
subpoenaed Howard Webber to appear before
the grand jury on October 28, 1971 for the
purpose of inquiring into the actions of Ap-
pellant in attempting to publish and there-
by disclose to the electorate the contents of
the record of the aforesaid Subcommittee
transcript. The legitimacy or illegitimacy of
this grand jury inquiry is now under active
reconsideration by the Court below in pro-
ceedings with respect to the subpoena served
upon Dr. Rodberg and the stay entered in
that case.

15) On August 24, 1971, Appellant, Sen-
ator Gravel, filed a Motion to Intervene be-
fore the District Court and a Motion to Quash
or Stay the subpoena served upon Mr, Web-
ber (attached hereto as Exhibit “C”).

16) On October —, the Court below de-
nied Appellant’s Motion to Quash or Stay
the subpoena served upon Mr. Webber. The
Court below also denied Appellant’s Mo~
tion for Stay Pending Appeal to this Court.
A Notice of Appeal was filed on October —,
1971.

17) A stay of execution and enforcement
of the District Court order is necessary to
preserve the status quo and to protect fully
the rights of Appellant and will not injure or
harm any legitimate interests of Appellee.
It is Appellant’s contention that any tes-
timony by Mr. Webber before the grand jury
concerning Appellant’s official conduct as
a United States Senator will itself violate
Appellant’s rights under the Speech and De-
bate Clause. As to Appellant, the denial of
the Motion to Quash is a final order, inas-
much as Appellant himself has not been di-
rected to appear before the grand jury and
cannot thereby obtain review by refusal to
comply with the order of the District Court.
Appellant’s rights cannot be protected by
waiting until protected guestions are asked
of the witness because: (a) Appellant is not
entitled to attend the secret grand jury pro-
ceedings; (b) any questioning of the witness
concerning the official actions of Appellant
itself violates the terms of the Speech and
Debate Clause, regardless of the answers
given thereto by the witness and regardless
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of the outcome of the grand jury inquiry;
(¢) Appellant has no vehicle for controlling
the witness or his answers; (d) Appellant
has no method of seeking judicial review of
the gquestions asked.

18) The constitutional issues asserted by
Appellant involve important questions of sep-
aration of powers and the construction of
the Speech and Debate Clause and are there-
fore of the highest magnitude. The precise
issue presented on appeal here have not been
heretofore decided by this Court or by the Su-
preme Court. For the reasons stated in the
Memorandum in Support of Stay, attached
hereto, Appellant submits that:

(a) the District Court erred in holding
that the actions of a United States Senator
in republishing and distributing to his con-
stituents the officlal record of a SBenate Sub-
committee, of which he is Chalrman, is not
immune under the Speech and Debate Clause
from grand jury inquiry and the institution
of criminal proceedings by the Executive;

(b) the protective order by the District
Court does not adequately protect Senator
Gr:vel 's constitutional privileges and rights;
an

(c) upon the undisputed facts of this
proceeding and the findings made by the Dis-
trict Court, the subpoena must be quashed
as a matter of law.

19) Appellant has appealed to this Court
from the final judgment of the District
Court.

‘Wherefore, Appellant respectfully requests
that this Court stay execution and enforce-
ment of the subpoena served upon Mr. Web-
ber pending consideration of the appeal
which has been taken by Appellant.

Respectfully submitted,

HereerT O. RED, Sr.,

CHARLES L. FISHMAN,

RoOBERT J. REINSTEIN,
Attorneys for Senator Gravel.

[In the U.8. District Court for the District
of Massachusetts, Civil Division, Civil Ac-
tion No.—]

MoTioN TO INTERVENE

(Mike Gravel, U.S. Senator, versus John Doe,
in re the matter of Howard Webber)

Comes now Movant, United States Sena-
tor Mike Gravel and moves this Honorable
Court for leave to Intervene in the above
captioned cause and as reasons therefore
states:

1) Howard Webber is the editor of M. I. T.
Press.

2) As the editor of M. I. T. Press, Mr. Web-
ber had contact and discussions with mem-
bers of Movant's personal staff which con-
tacts and discussions are now the subject of
an inquiry by a Federal Grand Jury.

3) The aforesald Federal Grand Jury has
subpoenaed Mr. Webber to appear and give
testimony with respect to the aforesaid con-
tact and discussion on Wednesday or Thurs-
day, October 27 or 28, 1971.

4) All of the aforesald contacts and dis-
cussions between Mr. Webber and members
of Movant’s personal staff relate to the pub-
lication of the June 28, 1971 official tran-
script of the United States Senate Subcom-
mittee on Bulildings and Grounds.

5) All of the aforesald contacts and dis-
cussions between Mr. Webber and Movant's
personal servants are immune from judicial
inquiry by virtue of Movant's constitutional
privileges and duties.

8) The guestion presented herein ralses
serlous and substantial constitutlonal issues
which have not but should be decided by this
Court.

7) No other party to the above captioned
cause can adequately represent the interest
of Movant.

8) The granting of this motion would best
serve the Interest of Justice.

8) Movant has no information upon which
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to determine if Mr. Webber plans to appear
before the Grand Jury and give testimony
in violation of Movant’s constitutional
rights.

Wherefore, Movant respectfully requests
that this Honorable Court grant the above
captioned Motion to Intervene.

CHARLES Louls FISHMAN,
Attorney for Movant.
ROBERT REINSTEIN,
Temple University School of Law.
Howarp O. REm, Sr.,
Howard University School of Law.

[In the U.S. District Court for the District
of Massachusetts, Docket No. —]
MoTioN To QUASH OR STAY GRAND JURY
SUBPOENA

(United States of America versus John Doe,
In re the matter of Howard Webber)

Comes now Movant, United States Senator
Mike Gravel, and respectfully moves this
Court for an order quashing or staying a sub-
poena served upon Howard Webber which
seeks to compel Mr. Webber’s appearance be-
fore a Federal grand jury sitting in this Dis-
trict, to wit, in Boston, Massachusetts.

Movant submits that the subpoena served
upon Mr. Webber should be stayed because it
violates Movant’s Congressional privilege to
be immune from judicial inquiry of acts done
by him and his personal staff in the dis-
charge of his duties as a United States Sena-~
tor, sald privilege secured to Movant by the
Speech and Debate Clause of the Constitu-
tion, Article I, Section 6, Clause 1.

1. The United States has subpoenaed Mr.
Webber for the purpose of questioning him
about the publication of the official Senate
Subcommittee transcript involved in the case
of Mike Gravel, United States Senator V.
United States (Docket No. EBD T1-172).

2. This Court has under consideration
Movant's Motion For Reconsideration in the
case of Mike Gravel, United States Senator
v. United States (Docket No. EBD T1-172).

3. If this Court decides that publication
of the official record of a Senate Subcom-

mittee 1is constitutionally protected the

grand jury will be barred from questioning
anyone, including Mr. Webber, about his
conduct with res| thereto.

4, If this Court decides that publication
of the official record of a Senate Subcom-
mittee is not constitutionally protected
Movant has asked for a stay of this Court’s
decision pending appeal. To permit Mr. Web-
ber to testify with respect to the publication
of the aforesaid transcript would moot the
constitutional claim of Movant prior to the
final resolution of the important and com-
plex constitutional issues presented herein.

5. No substantial injury will result to the
United States from the granting of this
Motlon.

Wherefore, Movant respectfully requests
that this Honorable Court grant the above
Motlon to Quash or Stay the subpoena
served upon Howard Webber pending final
disposition of the case entitled Mike Gravel,
U.8.8. v. United States EBD T1-172.

CHARLES LoUis FISHMAN,
Attorney for Movant.
ROBERT REINSTEIN,
Temple University School of Law.
Howarp O. Rem, Sr.,
Howard University School of Law.

[U.S. District Court, District of
Massachusetts]

MEMORANDUM OF DECISION AND PROTECTIVE
ORDER

(October 4, 1971)

United States of America v. John Doe, in
the matter of a grand jury subpoena served
upon Leonard S. Rodberg, E.BD. No. Tl-
172-G.

Garrity, J. Dr. Leonard S. Rodberg, a
physicist and resident fellow at the Institute
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for Policy Studies in Washington, D.C., and
currently engaged as a staff member of
United States Senator Mike Gravel of Alaska,
petitioned the court on August 27, 1971 to
quash a subpoena ordering him to appear
before a federal grand jury ostensibly in-
vestigating crimes related to the release and
dissemination of the much-publicized classi-
fied study by the Department of Defense en-
titled “History of U.S. Decision-Making Proc-
ess on Viet Nam Policy,” popularly called
the “Pentagon Papers.”

The crimes being investigated by the grand
jury include the retention of public property
or records with intent to convert (18 U.S.C.
§641), the gathering and transmitting of
national defense information (18 U.S.C.
§ 793), the concealment or removal of public
records or documents (18 U.S.C. § 2071), and
conspiracy to commit such offenses and to
defraud the United States (18 U.S.C. §371),
as is indicated in the prosecuting attorneys’
oaths of office on flle with the Clerk!

At the initial hearing on Dr. Rodberg’s
motion, the court stayed his appearance be-
fore the grand jury until after the parties
had filed afidavits and briefs and presented
further oral argument. Senator Gravel
moved for leave to intervene and, after brief-
ing, intervention was allowed and the court
accepted motions by the Senator to quash
the subpoena and for specification of the ex-
act nature of the questions to be asked of
Dr. Rodberg. Both motions of the Senator
allege, and the court finds, that “as per-
sonal assistant to movant, Dr. Rodberg as-
sisted movant in preparing for disclosure
and subsequently disclosing to movant’s col-
leagues and constituents, at a hearing of
the Senate Subcommittee on Public Build-
ings and Grounds, the contents of the so-
called ‘Pentagon Papers,’ which were critical
of the Executive's conduct in the field of
foreign relations.”

Dr. Rodberg’s first contention in support
of his motion to quash is separate from
the argument advanced jointly by him and
Senator Gravel. This contention is that the
subpoena violates rights of his under the
First Amendment. In a supporting affida-
vit, Dr. Rodberg states in part that:

“My roles have been multiple: research,
writing, lecturing, supervising research proj-
ects, as well as providing advise, assistance,
information, expertise to Senators and Con-
gressmen for the performance of their offi-
clal duties, as well as liaison to other per-
sons whose expertise Congressmen require.
Experience has shown that my success in
fulfilling these multiple roles depends upon
my ability to maintain access to a wide va-
riety of confidential sources of information.
My knowledge of and ability to communi-
cate and advise on issues relating to gov-
ernment poliey in the areas mentioned above
would be seriously jeopardized if I should be
forced to appear before a secret grand jury.”

While recognizing the importance and
usefulness of this type of work by men like
Dr. Rodberg, and acknowledging the exist-
ence of First Amendment interests here, he
is only incidentally a journalist and the
court rejects this argument for the reasons
stated In its memorandum of decision in
E.B.D. No. T1-165, Application of Falk, filed
contemporaneously herewith.

Dr. Rodberg’s other contention, identical

1Various opinions In New York Times
Company v. United States, 1971, 403 U.8. 713,
727-740, emphasized that a criminal prose-
cution might lie for acts related to the pub-
lication of classified materials. Whether such
& prosecution would lle for acts subsequent
to the placing of classified materials in the
public record of a congressional subcommit-
tee, the Supreme Court opinions did not in-
timate and we have not considered. Obvi-
ously there may be no prosecution for pub-
lication of declassified materials.
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to that urged by Senator Gravel, is that the
grand jury subpoena served upon him contra-
venes the Speech or Debate Clause, Article I,
section 6, clause 1, of the Constitution of the
United States.® It is based upon an unusual
sequence of events occurring at the height
of the court battle over newspaper publica-
tion of the controversial Papers. The Court
of Appea:is for the District of Columbia Cir-
cuit had ruled that no prior restraint should
issue against publication but the Court of
Appeals for the Second Circult had reached
the opposite result. Oral arguments had been
heard by the SBupreme Court on June 26, 1871.
Pending decision by the Supreme Court, pub-
lication was temporarily barred. Meanwhile
the President had sent a set of the documents
to the Congress. On June 30, the Supreme
Court affirmed the judgment of the District
of Columbia Cireuit and reversed that of the
Second Circuit, thereby permitting publi-
cation. New York Times Company v. United
States, supra.

Late in the evening of June 29, Senator
Gravel, a member of the Committee on Public
Works, called a meeting of its Subcommittee
on Public Buildings and Grounds, of which
he is chalrman.? Earlier that same day, the
Benator had added Dr. Rodberg to his per-
sonal staff. At the meeting he read extensively
from the study and, at its conclusion, placed
the entire study comprising 7,000 pages of
complex material in 47 volumes on file with
the subcommittee, thereby making it widely
available to the press. About seven weeks
later, on August 18, it was reported in the
Washington Post that Senator Gravel had
turned over the Pentagon Papers to a Boston
publisher, Beacon Press, for compilation into
a four-volume book to be released in late
October under the title, “The Senator Gravel
Edition of the Pentagon Papers: the Defense
Department History of Decision Making on
Vietnam"; and that Beacon Press came to
agreement with the Senator after negotia-
tions with his assistant Dr. Rodberg. In the
August 24 edition of a weekly newspaper,
Boston After Dark, an article, “Why MIT &
Harvard Suppressed the Pentagon Papers”,
described in detail Dr. Rodberg’s prior negoti-
ations with publishers other than Beacon
Press. On the evening of August 24, Dr.
Rodberg was subpoenaed to appear and tes-
tify before the current grand jury.

In opposing tne motions to quash and
for specification, the Government has point-
ed out that the grand jury proceedings are
secret and it has not been proved by the
moving parties that Dr. Rodberg will be in-
terrogated about the subjects described in
the newspaper stories. However, given the
secrecy and flexibility of all grand jury pro-
ceedings, no movant ever could demonstrate
with certainty the specific facts about which
he had been subpoenaed to testify, Viewing
together the crimes which this grand jury is
investigating and the chronology of acts

2Art. I, §6, cl, 1 provides, "The Senators
and Representatives shall recelve a Compen-
sation for their Services, to be ascertained by
Law, and pald out of the Treasury of the
United States. They shall in all Cases, except
Treason, Felony and Breach of the Peace, be
privileged from Arrest during their Attend-
ance at the Session of their respective Houses,
and in going to and returning from the same;
and for any Speech or Debate in either House,
they shall not be questioned in any other
Place.” (Emphasis added.) The last clause 15
known as the Speech or Debate Clause,

#Most of the facts stated in this para-
graph appear only in Dr. Rodberg’s unverified
motion which incorporates as exhibits two
newspaper storles thereto attached. They
have been adopted as findings by the court
for purposes of this decision because they
were not disputed in any way by the Gov-
ernment and because underlying the parties
legal submissions.
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and events leading up to Dr. Rodberg's sub-
poena, the court infers that the government's
interest in his testimony pertains to his acts
as Benator Gravel's assistant with regard to
the Pentagon Papers and that the govern-
ment attorneys plan to question him about
them before the grand jury.

The Speech or Debate Clause, in the con-
text of criminal proceedings, has been ap-
plied definitively in United Silates v. Johmn-
son, 1966, 383 U.S. 169. Defendant Johnson
was & Maryland congressman accused of
violating the conflict of interest statute, 18
U.S.C. §281, and conspiring with codefend-
ants to defraud the United States in viola-
tion of 18 U.B.C. § 371. As part of the con-
spiracy, defendant allegedly delivered for
pay & speech in Congress favorable to certain
loan companies. Johnson and codefendants
were convicted of both crimes. The Court of
Appeals had upheld the conspiracy convic-
tion of the coconspirators and the conviction
of Johnson under the conflict of interest
statute, but held that the consviracy count
was “unconstitutional as applied to . . .
Johnson." 337 F2d at 182. In effect, the
Court of Appeals read the Speech or Debate
Clause to create an immunity against prose-
cutions for unlawful acts or motives under-
lying otherwise privileged legislative con-
duct. On certiorari granted on the Govern-
ment's petition, the Supreme Court affirmed
the judgment of the Court of Appeals but
did not agree as to the breadth of the ap-
plication of the Speech or Debate Clause.
Rejecting the interpretation that the privi-
lege barred the conspiracy prosecution, the
Supreme Court instead remanded for a new
trial on that count, admonishing however
that no evidence of, or inquiry into, the
privileged speech would be permitted.

In its opinion in the Johnson case, the
Supreme Court stated that the privilege must
“be read broadly to effectuate its purposes,”
383 U.S. at 180, and that “the privilege was
not born primarily of a desire to avold pri-
vate suits . . . but rather to prevent intimi-
dation by the executive and accountability
before a possibly hostlle judiciary,” at 181.
The Court also ruled that the Clause does
not reach “conduet, such as was involved
in the attempt to influence the Department
of Justice, that is in no wise related to the
due functioning of the leglislative process,”
at 172, and that its “decision does not touch
& prosecut’on which . . . does not draw In
question the legislative acts of the defend-
ant member of Congress or his motives for
performing them,” at 185. Thus, the privilege
is limited specifically to legislative acta and
antecedent conduct so intimately related to
them such as cannot be proved without re-
sort to inquiry into legislative acts.

Another relevant fundamental prineiple is
that the legislative privilege conferred by the
Bpeech or Debate Clause belongs to Con-
gressmen only and not to their assistants
and aldes. In the first place, the Constitu-
tion mentions only Senators and Representa-
tives. Secondly, Thomas Jefferson’s authori-
tative interpretation of the privilege, In
Jefferson's Manual of Parliamentary Prac-
tice, Bection III, reprinted in the Senate
Manual, 1967, 382-383, states that “the
framers of our Constitution . . . have only
privileged Senators and Representatives
themselves. . . ."” Thirdly, no case or other
authority indicates to the contrary. C{. Pow-
ell v. McCormack, 1969, 395 U.S. 486, 504505,
holding that employees of the House of Rep-
resentatives might be sued In a clvil action
which would be barred against Congressmen
by the legislative privilege.

It follows that while the Speech or Debate
Clause plalnly sets llmitations upon the
grand jury's investigation, the motlons to
quash the subpoena served on Dr. Rodberg
seek too broad a result. Without doubt he
may be questioned as to the activities of third
parties with whom he and the Senator dealt.
He may =also be questioned about, and is
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legally responsible for, his own actions pre-
vious to his jolning the Senator’s personal
staff on June 29 and many of his actions
thereafter. That the Senator’s legislative priv-
llege will serve to bar some questions, as
hereinafter ruled, does not by any means
excuse Dr. Rodberg from appearing and an-
swerlng questions on subjects beyond the
protection of the privilege.

Similarly, Senator Gravel's motion for
specification which seeks an order requiring
the Government to specify in detail the pur-
pose, scope and exact nature of questions to
be asked of Dr. Rodberg will not be granted
in terms. In the court’s opinion such an order
is unnecessary in the circumstances of this
case to afford full protection to the Senator's
legislative privilege and would moreover im-
pede the grand jury in the discharge of 1ts
investigative duties. As stated in Blair v.
United States, 1819, 250 U.S. 273, 282, regard-
ing the nature of the grand jury.

“It is a grand Inquest, a body with
powers of investigation and inquisition, the
scope of whose inquiries is not to be limited
narrowly by questions of propriety or fore-
casts of the probable result of the investiga-
tion, or by doubts whether any particular
individual will be found properly subject to
an accusation of crime. As has been sald be-
fore, the identity of the offender, and the
precise nature of the offense, if there be one,
normally are developed at the conclusion of
the grand jury's labors, not at the begin-
ning.”

On the other hand, it is equally clear from
the Johnson case that Senator Gravel's leg-
islative acts may not consistently with the
Speech or Debate Clause by the subject of
questioning before the grand jury.* The ques-
tion of what constitutes legislative acts has
been treated in decisions in civil actions cited
with approval in the Johnson case. The clas-
sic statement appears in Kilbourn v. Thomp-
son, 103 U.8. 168, 204, as follows:

“It would be a narrow view of the con-
stitutional provision to limit it to words
spoken in debate. The reason of the rule is
as forcible in its application to written re-
ports presented in that body by its commit-
tees, to resolutions offered, which, though
in writing, must be reproduced in speech,
and to the act of voting, whether it is done
vocally or by passing between the tellers.
In short, to things generally done in a ses-
sion of the House by one of its members in
relation to the business before it.”

In view of the primary purpose of the priv-
flege “to prevent intimidation by the Exe-
cutive and accountability before a possibly
hostile Judiciary,” United States v. Johnson,
supra at 181, the protection of the privilege
afforded by the Speech or Debate Clause may
be broader In criminal proceedings than in
civil. Therefore the court sustains Senator
Gravel's claim that whatever he did at the
subcommittee meeting on June 29 and cer-
tain acts done in preparation therefor are
privileged.

The Government has argued that the Sen-
ator’s conduct at the subcommittee meeting
is unprivileged because the purpose of the
meeting, the reading of the Pentagon Papers,
was unrelated to any investigation or under-
taking authorized by the parent Committee
on Public Works or by the Senate in its dele-
gation of power to the parent committee.
Senator Gravel has suggested that the avail-
ability of funds for the construction and im-
provement of public buildings and grounds
has been affected by the necessary costs of

¢On a later appeal from Johnson’s convic-
tion upon retrial, United States v. Johnson,
4 Cir., 1969, 419 F.2d 586, it was held that the
grand jury's receipt of evidence about John-
son's speech, while “constitutionally imper-
missible,” did not invalidate the indictment,
citing Costello v. United States, 1858, 350
U.S. 359.
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the war In Vietnam and that therefore the
development and conduct of the war is prop-
erly within the concern of his subcommittee.
The court rejects the Government's argu-
ment without detailed consideration of the
merits of the Senator’s position, on the basis
of the general rule restricting judicial in-
quiry into matters of legislative purpose and
operations. “To find that a committee’s in-
vestigation has exceeded the bounds of leg-
islative power it must be obvious that there
was & usurpation of functions exclusively
vested In the Judiclary or the Executive.”
Tenney v. Brandhove, 1951, 341 U.8. 367, 378.

There are, of course, occasions when a court
is obliged to scrutinize the powers of a con-
gressional committee and the relationship
of its activities to its legitimate legislative
purpose. But such occasions have been limit-
ed to cases in which the power of Congress
under the Constitution has been at issue,
e.g., Kilbourn v. Thompson, supra, or where
the constitutional rights of individuals have
been jeopardized by congressional action,
as in cases dealing with prosecutions under
2 U.S.C. § 192 for contempt of Congress, e.g.,
Watkins v. United States, 1957, 354 U.S. 178.
As stated in the latter case, at 205:

“It is, of course, not the function of this
Court to preseribe rigid rules for the Congress
to follow in drafting resolutions establishing
investigating committees. That {8 a matter
peculiarly within the realm of the legislature,
and its decisions will be accepted by the
courts up to the point where their own duty
to enforce the constitutionally protected
rights of individuals is affected.”

It has not been suggested by the Govern-
ment that the subcommittee itself is unau-
thorized, nor that the war in Vietnam is an
issue beyond the purview of congressional
debate and action. Also, the individual rights
at stake in these proceedings are not those of
a witness before a congressional committee or
of a subject of a committee's investigation,
but only those of a congressman and member
of his personal staff who claim “intimidation
by the executive.” United States v. Johnson,
supra, at 181. “The courts have no right to
dictate . . . the procedures for Congress to
follow In performing its functions. .. .”
United States v. Hintz, ND. Ill., 1961, 193
F.Bupp. 325, 331. Judging the applicability of
the legislative privilege in the exercise of the
functions of a legislator’s office should be
done “without inquiring whether the exercise
was regular according to the rules of the
House, or lrregular and against their rules,”
Coffin v. Coffin, 1808, 4 Mass. 1, 27.

Senator Gravel’s arranging for private pub-
lication of the Pentagon Papers by Beacon
Press stands on a different footing and, in
the court's opinion, is not embraced by the
Speech or Debate Clause.’ The test is not the
public benefit or political value of such pri-
vate publication® but whether it is a legis-
lative act, i.e., “related to the due function-
ing of the legislative process,” United States
v. Johnson, supra at 172, or “generally done
in a session of the House by one of its mem-
bers in relation to the business before it.”
Kilbourn v. Thompson, supra at 204. Guid-
ance is available mainly in decisions in ecivil
actions dealing with congressmen's civil li-
ability for libel. A distinction has been
drawn in the cases between defamatory words

5 The Senator has made no specific claim
that his legislative privilege extends to his
actions subsequent to the subcommittee
hearing. However, this elaim has been ad-
vanced by Dr. Rodberg and contested by the
Government and hence the court had con-
sldered it.

¢ The importance of the “informing func-
tion of Congress” is described In powerful
terms in a quotation from Wilson, Congres-
sional Government (1885), 203, set forth In
fn. 6 of the opinion of the Court in Tenney
v. Brandhove, supra at 377.
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inserted in the Congressional Record, held to
be privileged, and defamation resulting from
& congressman’s circulation of reprints or
copies of the Congressional Record to his
constituents. As to the latter, McGovern v.
Martz, DD.C., 1960, 182 F. Supp. 343, held
that the absolute privilege of the Speech or
Debate Clause does not apply to republica-
tion, stating at 347, “The reason for the
rule—complete and uninhibited discussion
among legislators—is not here served.” See
Restatement of Torts, 1938 ed., § 590, com-
ment b. In Hentoff v. Ichord, D.D.C,, 1970,
318 F. Supp. 1175, an issue was whether the
court had power to enjoin distribution of a
House committee report by the Publie Printer
and Superintendent of Documents. In hold-
ing that it did, the court said at 1180:

“Nothing in the Constitution or the cases
suggests, however, that a committee report
is a necessary adjunct to speech or debate in
Congress. . . . and its further printing and
public distribution is not necessary to give
effect to the freedom of congressmen to speak
and debate on or off the floor. The Speech or
Debate Clause does not necessarily bar an
action to enjoin the Public Printer from
printing a committee report for public dis-
tribution.”

While recognizing a special vitality attach-
ing to the Speech or Debate Clause in crimi-
nal proceedings, United States v. Johnson,
supra at 180-182, the court nevertheless con-
cludes that the reasoning of these civil cases
is valid and in the instant case controlling.

Having delineated the area of Senator
Gravel's conduct which may not be investi-
gated by the grand jury, the court turns to
the question whether some of Dr. Rodberg’s
activities are also protected from investiga-
tion, not because of any privilege of his own
but by reason of his having acted as the Sen-
ator’s agent and assistant in the Senator's
performing various legislative acts” The

Senator and witness submit, and the court
agrees, that the legislative privilege enjoyed
by a senator must extend to some activities

of a member of his personal staff acting at
his direction. To rule otherwise would dilute
and jeopardize the privilege itself. For exam-
ple, speeches delivered on the floor of Con-
gress are often drafted by a skilled staff as-
sistant and not by the congressman himself;
to make such an assistant accountable for
the content of a speech drafted by him would
serve to defeat the privilege. A legislator's
dependence upon confidential assistants is
analogous to a lawyer's, whose client's priv-
ilege against disclosure of confidential com-
munications has been held applicable to the
lawyer's assistants. United States v. Kovel,
2. Cir., 1961, 2906 F. 2d 918. The opinion in
that case stated at 921, “The complexities of
modern existence prevent attorneys from ef-
fectively handling clients' affairs without the
help of others. . . .” This holding has been
adopted by the Proposed Rules of Evidence
for the United States Courts, Preliminary
Draft, 1969, Rule 5-03(b). Although the at-
torney-client privilege is of ancient origin,
8 Wigmore, Evidence (McNaughton Rev.
1981), § 2290, p. 542, and is grounded on
strong social policy, 1t 1s not a constitutional
privilege and surely does not warrant broader
protection than the legislative privilege based
upon the Speech or Debate Clause. In this
respect the legislative privilege is akin to the
executive privilege about which the Supreme
Court in Barr v. Matteo, 1959, 360 U.S. 564,
commented at 573:

“The complexities and magnitude of gov-
ernmental activity have become so great that

* Despite Kilbourn v. Thompson, supra, and
Tenney v. Brandhove, supra, the related doc-
trine of legislative immunity is applicable,
though not absolutely, to officers and em-
ployees of legislative bodles. Dombrowski v.
Eastland, 1967, 387 82, 85. In this sense,
therefore, such employees have rights flowing
from the Speech or Debate Clause.
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there must of necessity be a delegation and
redelegation of authority as to many func-
tions, and we cannot say that these functions
become less important simply because they
are exercised by officers of lower rank in the
executive hierarchy.”

Powell v. McCormack, 1960, 305 U.S. 486,
and similar cases permitting actions against
subordinate employees of legislative bodies
are distinguishable. Employees held account-
able in such cases were administrative per-
sonnel whose non-discretionary duties to the
legislative body as a whole in no substan-
tial way related to the specific furthreance of
the legislative tasks of individual members.
Such institutional employees clearly have
less impact upon legislation than personal
staff members entrusted by the legislator
himself with sensitive and confidential
duties. Therefore the court holds that the
Speech or Debate Clause prohibits inquiry
into things done by Dr. Rodberg as the
Senator’s agent or assistant which would
have been legislative acts, and therefore
privileged, If performed by the Senator per-
sonally.

Lastly, the relief to which Senator Gravel
is entitled under the particular cireum-
stances here presented must be determined
in the light of two of the principles derived
from the decision discussed in this memoran-
dum: a congressmen may not be prosecuted
for legislative acts but may be prosecuted
for mon-legislative acts; and in any such
prosecution no evidence from any source of
considered against him. A further consid-
eration is the self-evident proposition that
no prosecuting attorney, grand jury fore-
man or other official has lawful authority
to prohibit or foreclose a federal grand jury
from investigating any offenses against the
United States. Therefore, if Senator Gravel's
rights under the Speech or Debate Clause
are to be fully protected, a protective order
will be required limiting the subject matter
of the current grand jury’'s investigation and
not merely the questions which may be put
to Dr. Rodberg, the witness under subpoena.

For the foregoing reasens It is ordered
that the motion to quash and for specifica-
tion be denied, but that the following pro-
tective order be entered:

(1) No witness before the grand jury cur-
rently investigating the release of the Pen-
tagon Papers may be guestioned about Sen-
ator Mike Gravel's conduct at a meeting of
the Subcommittee on Public Buildings and
Grounds on June 29, 1971 nor about things
done by the Senator in preparation for and
intimately related to sald meeting.

(2) Dr. Leonard S. Rodberg may not be
questioned about his own actions on June
29, 1971 after having been engaged as a mem-
ber of Senator Gravel’s personal staff to the
extent that they were taken at the Sena-
tor’s direction either at a meeting of the
Subcommittee on Publlc Bulldings and
Grounds or in preparation for and intimately
related to said meeting.

W. ARTHUR GARRITY, JT.,
U.S. Distriet Judge.
[U.S. CoUuRT OF APPEALS FOR THE FIRST CIRCUIT
No. 7T1-1331 awp No. T1-1332]

UNITED STATES OF AMERICA V. JOoHN DOE,
MIEE GrAVEL, U.S. SENATE, INTERVENOR,
APPELLANT, SAME V. SAME, BAME

MEMORANDUM AND ORDER

(Entered October 29, 1971)
Hearing have been held on Intervenor's
motion for stay pending appeal from the dis-
trict court’s denial of his motion for further
relief and, it appearing that: (1) the In-
tegrity of the processes of a grand jury must
not be lightly regarded; (2) the grand jury
here convened is not restricted to Investi-
gation of the specific crimes described below;

(3) the allegations of possible infringements

of the rights of the Intervenor under Article

I, Sectlon 6, Clause 1, of the Constitution of
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the United States as well as allegatlons of vlo-
lation of the doctrines of separation of
powers, ralse Important 1ssues of substance,
the harm of any such alleged infringements
being irreparable; (4) an expedited schedule
for hearing appeals on related issues has
been adopted, such hearing to be held on
November 4, 1971, and it being contemplated
that speedy disposition of these issues in-
cluding those raised by the Instant motion,
may be forthcoming.

It Is Hereby Ordered that until further or-
der of this court, the grand jury shall not
pursue its inquiry into the retention of pub-
lic property or records with intent to con-
vert (18 UB.C. §641), the gathering and
transmitting of national defense information
(18 U.S.C. § 703), the concealment or re-
moval of public records or documents (18
U.S.C. § 2071), or conspiracy to commit such
offenses or to defraud the United States (18
U.S.C. § 371) insofar as these or any other
crimes may relate to the so-called "Pen-
tagon Papers”, in whatever form. However, it
shall be empowered to continue its Investi-
gation into any other crimes.

It is further ordered that the parties be
excused from reproducing the records on ap-
peals in appendix form, that appellants’ brief
is to be filed on or before five p.m., Monday,
November 1, 1971, and that appellee’s brief
is to be flled on or before five p.m., Wednes-
day, November 3, 1971. It is further ordered
that the parties are granted leave to file four
coples of their briefs in reproduced form to
comply with Rule 5(d) and that service of
sald briefs is to be made in hand.

By the Court:

/8/ DANA H. GaLLUP, Clerk.

[U.S. Court of Appeals for the First Circult,
No. T1-1331, and No. T1-1332]

UNITED STATES OF AMERICA V. JOoHN Do,
MigE GRrAVEL, U.S. SENATOR, INTERVENOR,
APPELLANT, SAME V. SAME, SaAME

MOTION FOR POSTPONEMENT OF ORAL ARGUMENT
Comes now Intervenor—Appellant, Mike

Gravel, United States Senator, and moves

this Honorable Court for a postponement of

oral argument until such time as this Court
may direct and as reasons therefore states:

(1) Appellees on Friday, October 29, 1971,
filed a notice of cross appeal in this case.

(2) Appellees did not notify counsel for
Senator Gravel of this action until Monday
November 1, 1971 and then the notification
was by ordinary mail notwithstanding the
expedited schedule adopted by this court and
obvious need for oral communication on
Friday, Saturday or Sunday.

(3) Intervenor-Appellant has not yet
been notified by Appellee of the issues he in-
tends to raise In the cross appeal. Therefore
it is Impossible for counsel to discuss the
issues in his brief.

(4) Intervemor—Appellant is under order
from this Court to file its brief on appeal
with the Clerk of the Court by 5 p.m. Mon~
day, November 1, 1971. Therefore it will be
impossible for Counsel for Senator Gravel to
brief the issues involved in the cross appeal
even if they were known to counsel.

(5) Intervenor—Appellant is entitled to an
opportunity to adequately brief and present
his position on the issues whatever they may
be, which are raised In the cross appeal.

(6) Whatever inconvenience may result to
appellee from the granting of this motion
is caused by Appellee’s fallure to properly
and timely notify counsel for Senator Gravel
of their cross appeal and the issues presented
therein. Counsel for Senator Gravel was
avallable all day Friday, October 29, 1971 In
Boston until 8 pm at a locatlon known to
counsel for appellee and was not so notified.
Counsel was available but not notified all
day Saturday and Sunday in Washington at
the Senate Office Building where he has been
reached by counsel for appellees on various
other occasions.
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Wherefore, Intervenor-Appellant respect-
fully moves this Honorable Court for an or-
der postponing the oral argument scheduled
for November 4, 1871, until counsel for Sen-
ator Gravel has had a reasonable opportunity
to brief the issues presented on appellees
cross motion,

CHARLES L. FISHMAN,
Attorney for Senator Gravel.
CERTIFICATE OF SERVICE

I hereby certify that a copy of the at-
tached Motion for Postponement of Oral
Argument was hand delivered to the United
States Attorney for Massachusetts, U.8. Post
Office Bullding, Post Office Square, Boston,
Massachusetts, this first day of November,
1971.

CHARLES L, FISHMAN,
Attorney for Senator Gravel,

[U.8. Court of Appeals, No. 71-1331,
No. T1-1332, and No, 71-1335]
United States of America, v. John Doe,

Mike Gravel, U.S. S8enator, Intervenor, Ap~

pellant, Same, v. Same, v. Same

Order of Court, Entered November 1,

1971

It 1s ordered that the order of this court
of October 29, 1971, be amended by striking
the third paragraph thereof and substituting
the following in place thereof:

“It is further ordered that the parties be
excused from reproducing the records on
appeals In appendix form, that appellants’
brief is to be filed on or before 5:00 P.M.
on Thursday, November 4, 1971, that ap-
pellees’ brief is to be filed on or before 5:00
P.M. on Monday, November 8, 1071, and that
these cases be heard at 11:00 A.M. on Wednes-
day, November 10, 1971. It is further or-
dered that the parties are granted leave to
file four (4) copies of their briefs in re-
produced form to comply with Rule 5(d)
and that service of sald briefs is to be made
in hand.”

It is further ordered that this new para-
graph is to be applicable to the case No.
T1-1335.

By the Court:

Dana H. GaLrue, Clerk.
[U.S. Court of Appeals for the First Circuit,

No. T1-1331, No, 71-1332, and No. Ti1-

13385]

UNITED STATES OF AMERICA V. JOBEN Do, MIKE

GRAVEL, U.S, SENATOR, INTERVENOR, AFPPEL~

LANT, V. BAME, v. SAME

APPEAL FROM AN ORDER OF THE UNITED STATES
DISTRICT COURT FOR THE DISTRICT OF MAS-
SACHUSETTS
The United States of America has con-

solidated its brief as Appellant and Appellee
for the convenience of the court in order to
avold the making of lengthy arguments in
separate briefs which would be in most re-
spects ldentical.

In the event that Appellant Intervenor
raises issues not anticipated by the govern-
ment, we will file a short supplemental ap-
pellee's brief.

1. ISSUES PRESENTED FOR REVIEW

Cross-Appeal by the Unlted States: 1. Does
the Speech or Debate clause bar the question-
ing of persons about legislative activities or
conduct related thereto,

On Appeal by the Intervenor: 2, Same as
No. 1 above. 3. Has the Intervenor presented
an appealable issue for review.

II! STATEMENT OF THE CASE

This is an appeal from an Order entered by
the District Court on October 4, 1971, re-
afirmed on October 28, 1971, which denied
the motions of the Appellant-Intervenor and
witness Leonard Rodberg to quash a grand
Jury subpoena served on Rodberg and granted
certain rellef to.the Intervenor through a
protective Order. This Order brought to cul-
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mination a series of proceeding precipitated
by service of the subpoena on Rodberg which
commeanded his appearance before the grand
Jury in Boston on August 27, 1971.

Rodberg moved to guash subpoena on
August 27. Thereafter, Appellant-Intervenor
moved to intervene alleging that Rodberg was
his personal servant; that the grand jury
sought to elicit testimony from Rodberg
concerning his actions directed and con-
trolled by the Intervenor, and upon his or-
ders, which was immune from judicial in-
quiry by virtue of the Intervenor's con-
stitutional privileges and duties; and that
no other party could adequately represent
the interest of the Intervenor. He was per-
mitted to intervene, and he thereupon moved
(1) to quash the Rodberg subpoena and (2)
for an Order requiring the Government to
specify in detail the purpose, scope and exact
nature of the questions to be asked Rodberg
by the grand jury.

The facts are not essentially in dispute.
They are recited favorably to the Intervenor
in the District Court's memorandum of de-
cision entered October 4 as follows:

“Dr, Leonard S. Rodberg, a physicist and
resident fellow at the Institute for Policy
Studies In Washington, D.C., and currently
engaged as a staff member of United States
Senator Mike Gravel of Alaska, petitioned the
court on August 27, 1971, to quash a sub-
poena ordering him to appear before a federal
grand jury ostensibly investigating crimes
relating to the release and dissemination of
the much-publicized classified study by the
Department of Defense entitled "History of
U.8. Decision-Making Process on Viet Nam
Policy’, popularly called the ‘Pentagon
Papers.’

“The crimes being investigated by the
grand jury include the retention of public
property or records with intent to convert
(18 U.8.0C. § 641), the gathering and trans-
mitting of national defense information (18
U.B.C. §793), the concealment or removal
of public records or documents (18 U.S.C.
§ 2071), and conspiracy to commit such of-
fenses and to defraud the United States (18
U.8.C. §871), as is indicated in the prosecut-
ing attorneys’ oaths of office on file with the
Clerk. [Footnote omitted]

“Both motions of the Senator allege, and
the court finds, that ‘as personal assistant
to movant, Dr. Rodberg assisted movant in
preparing for disclosure and subsequently
disclosing to movant's colleagues and con-
stituents, at a hearing of the Senate Sub-
committee on Public Bulldings and Grounds,
the contents of the so-called 'Pentagon
Papers,’” which were critical of the Execu-
tive’'s conduct In the field of foreign rela-
tlons.’

“Late in the evening of June 29, Senator
Gravel, a member of the Committee on Public
‘Works, called a meeting of its Subcommittee
on Public Buildings and Grounds, of which
he is chairman. Earlier that same day, the
Benator had added Dr. Rodberg to his per-
sonal staff. At the meeting he read exten-
sively from the study and, at its conclusion,
placed the entire study comprising 7,000
pages of complex material in 47 volumes on
file with the subcommittee, thereby making
it widely available to the press, About seven
weeks later, on August 18, it was reported in
the W Post that Senator Gravel had
turned over the Pentagon Papers to a Boston
publisher, Beacon Press, for compilation into
a four-volume book to bhe released in late
October under the title, “‘The Senator Gravel
Edition of the Pentagon Papers: the Defense
Department History of Decision Making on
Vietnam;* and that Beacon Press came to
agreement with the Senator after negotia-
tions with his assistant Dr. Rodberg. In the
August 24 edition of a weekly newspaper,
Boston After Dark, an article, ‘Why MIT &
Harvard Suppressed the Pentagon Papers,'
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described in detail Dr. Rodberg's prior nego-
tiations with publishers other than Beacon
press. On the evening of August 24, Dr. Rod-
berg was subpoensed to appear and testify
before the current grand jury.”

Rodberg contended that the mere fact of
his appearance before the grand jury would
have a chilling effect on his First Amendment
freedoms of press and assoclation. Both Rod-
berg and the Intervenor protested that the
Speech or Debate Clause® insulated them
from grand jury questioning regarding (1)
the meeting of the Senate Subcommittee on
Public Buildings and Grounds on June 29,
1971, during which the Senator read from
the Defense Department study on U.S.-
Vietnam relations popularly known as the
Pentagon Papers, and (2) subsequent efforts
by Senator Gravel, through Rodberg, to pub-
lish the Pentagon Papers.

The Motions to Quash and for specification
were denied in the District Court's decision
of October 4 in which the Court made the
following conclusions of law, among others:

(1) Intervenor's legislative acts may not
consistently with the or Debate
clause be the subject of questioning before
t.hes ]grand. Jjury [Memorandum of Decision,
p- 8];

(2) The privilege is limited specifically to
legislative acts and antecedent conduct so
intimately related to them such as cannot
be proved without resort to inquiry into
legislative acts. [ibid, p. 7];

(8) Whatever Intervenor did at the sub-
committee meeting on June 29 and certain
acts done in preparation therefor are privi-
leged [ibid., p. 10];

(4) Intervenor’s arranging for private pub-
lication of the Pentagon Papers by Beacon
Press is not embraced by the Speech or Debate
clause [ibld., p. 12];

(6) The legislative privilege enjoyed by a
Senator must extend to some activities of a
member of his staff acting at his direction
[Ibid., p. 14];

(6) Therefore, the Speech or Debate clause
prohibits inquiry into things done by Dr.
Rodberg as the Intervenor’s agent or Assist-
ant which would have been legislative acts,
and therefore privileged, if performed by the
intervenor personally [Ibid., p. 15];

(7) If Intervenor’s rights under the Speech
or Debate clause are to be fully protected, a
protective Order will be required limiting
the subject matter of the current grand
Jury’s Investigation and not merely to the
questions which may be put to Dr. Rodberg,
the witness under subpoena [Ibid., p. 16].

The protective order was framed as fol-
lows:

“(1) No witness before the grand jury
currently investigating the release of the
Pentagon Papers may be questioned about
Senator Mike Gravel’s conduct at a meeting
of the Bubcommittee on Public Buildings
and Grounds on June 29, 1971 nor about
things done by the Senator in preparation
for and intimately related to said meeting.

“(2) Dr. Leonard S. Rodberg may not be
questioned about his own actions on June
29, 1971 after having been e ed as a
member of Senator Gravel’s personal staff
to the extent that they were taken at the
Senator’s direction either at a meeting of
the Subcommittee on Public Buildings and

1Art. I, § 6, cl. 1 provides, “The Senators
and Representatives shall receive a Compen-
sation for their Services, to be ascertained by
Law, and pald out of the Treasury of the
United States. They shall in all Cases, ex-
cept Treason, Felony and Breach of the
Peace, be privileged from Arrest during their
attendance at the Session of thelr respec-
tive Houses, and in going to and returning
from the same; and for any Speech or Debate
in either House, they shall not be questioned
in any other Place. The last clause is
known as the Speech or Debate Clause.
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Grounds or in preparation for and intimately
related to said meeting.”

The Intervenor filed & motion for recon-
sideration and for a stay pending decision
emphasizing the proposition that his activi-
ties concerning republication of the Penta-
gon Papers fell within the protection of the
Speech or Debate clause. Rodberg filed a
motion for rehearing or certification to the
Court of Appeals, pursuant to 28 U.S.C.
1202(b) as an interlocutory appeal, and for
a stay. Rodberg's subpoena was ordered
stayed pending the District Court’s decl-
slon following reconsideration of the Octo-
ber 4 ruling.

In the interim a subpoena was served on
Howard Webber, editor of M.I.T. Press, and
his appearance before the grand jury was
scheduled for October 29, 1971. Intervenor,
on October 27, 1971, moved for leave to in-
tervene with regard to the Webber subpoena
(which was granted) and for an Order
quashing or staying that subpoena. Addi-
tionally, the Intervenor moved for the fol-
lowing:

(1) An order requiring the government to
provide a listing of all those who had been
subpoenaed or are to appear before the grand
jury to give testimony;

(2) Hearings to determine which of the
witnesses had privileged information which,
constitutionally, could not be inguired into,
or should not be inquired into pending final
determination on reconsideration;

(3) An Order requiring the government to
specify all questions to be asked each wit-
ness, and & ruling on the constitutional
permissibility of each such question.

Pinally, the Intervenor moved for an Order
staying enforcement and execution of all
subpoenas then outstanding or to be issued
compelling appearance of witnesses before
the Boston grand jury pending disposition
of the motion for further relief outlined
above in Paragraphs 1, 2.and 3.

All of the foregoing described motions were
denied by a Memorandum and Order Denying
Further Relief, entered in EB.D. No. 71-
172-G, October 29, 1971. By a supplemental
Protective Order entered that same date in
EB.D. Nos. 71-172-G and 71-200-G the
Court ordered the Rodberg and Webber sub-
poenas stayed for 10 days and barred gues-
tioning by the grand jury touching upon the
Intervenor's conduct in arranging for private
publication of the Pentagon Papers and
upon Rodberg's conduct in arranging for
such publication to the extent that what he
did was In his capacity as a member of the
Intervenor's personal staff.

The motions for reconslderation were de-
nied and the District Court’s decision of Oc-
tober 4 reaffirmed. Rodberg’s request for cer-
tification was denied.

The Intervenor appeals from the orders
denying the motions to quash the Webber
subpoena and for reconsideration of the or=
der denying the motions to gquash the Rod-
berg subpoena and for specification of the
purpose and scope of the questions to be
asked Rodberg.

The Government appeals from the Distriet
Court’s October 4, 1871 decision (reaf-
firmed October 28, 1971) (1) that Senator
Gravel's legislative acts may not consistently
with the Speech or Debate Clause be the
subject of questioning before the grand
jury; (2) that the Speech or Debate Clause
prohibits inquiry into things done by Dr.
Rodberg as the Senator’'s agent or assistant
which would have been legislative acts, and
therefore privileged, if performed by the Sen-
ator personally; and (3) the protective order
designed to implement the court’s ruling.

On October 29, 1971, Intervenor filed his
notices of appeal and the government filed
notice of its appeal from the above-men-
tioned Initial protective order. On the same
date the Court of Appeals granted Inter-
venor’'s motion for a stay pending appeal and
halted the grand jury's inguiry until fur-
ther order of this court.
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III: ARGUMENT
{On Intervenor's Appeal]
A, THE DISTRICT COURT PROPERTY DE-
INTERVENOR'S MOTIONS TO

QUASH SUBPENAS AND SUPERVISE THE

GRAND JURY

1, The “Speech or Debate” Clause Does
Not Require or Permit the Granting of the
Relief Demanded by Intervenor.

Article 1, Section 6, Cl. 1 of the United
States Constitution creates a legislative priv-
ilege for “Senators and Representatives” by
providing that “for any Speech or Debate
in either House, they shall not be questioned
in any other Place.”

It is the meaning of this clause and the
nature and extent of the privilege it creates
which will be determinative of the issues
raised on this appeal and cross-appeal.

(a) The * or Debate” Clause Does
Not Prohibit Questioning Regarding Legisla-
tive Actlvities.

The provision that “they shall not be ques-
tioned in any other place” does not mean
that legislators may not be asked questions
about their speeches or debates outside of
Congress. If the clause carried this meaning,
fellow legislators, constituents, news gather-
ers and others could not ask legislators out-
side of Congress about the meaning of a
speech, the basis for factual assertions con-
tained therein, the sources of information
employed, or the speaker’s motivation, all of
which are common matters of inquiry by the
groups mentioned above.

The Intervenor has argued, and the Dis-
trict Court apparently concluded, that such
questioning of anyone about a legislator's
speech or debate activities is violative of the
legislative privilege, if the guestioning oc-
curs in & judicial proceeding. This also is in-
correct. The error is due in part to attribut-
ing modern day meaning to the words ‘‘ques-
tioned in any other place” despite the fact
that the words are of ancient origin and
meaning. The error also stems from failure
to note that the clause forbids the ques-
tioning of legislators *“for” speeches or de-
bates, not about them, and applies only to
legislators, not to other persons.

The proposition that the legislative privi-
lege does not preclude the questioning of
legislators or others as witnesses in judicial
proceedings, about legislative actlvity can he
demonstrated by two brief illustrations:

Case No. 1:

A legislator enters the House chamber and
makes the following speech: "Fellow mem-
bers, I am appalled by what has occurred
here today. This morning on my way to this
chamber I came across our colleague John
Smith lying on the floor of the corridor with
a severe wound in his head. He had been
rendered unconscious and robbed. I did not
see the crime occur, and do not know who
committed it, but I urge the proper author-
ities to make every effort to apprehend the
culprit.”

Weeks later, the legislator is called to Court
as a prosecution witness In the case against
two defendants for assaulting and robbing
John Smith. The legislator testifies on direct
examination that on the day in question,
while walking down the pertinent corridor,
he saw two men depart hurriedly from the
area where John Smith lay, and he identifies
the defendants as the men.

On cross-examination, defendants' counsel
would not be precluded from exploring the
arguably inconsistent prior statement made
by the legislator in his speech. The legis-
lative privilege would not prevent such
interrogation because the inquiry is about
his prior speech and not “for” it, and be-
cause he is not being “questioned” for the
speech as that term is used in the Speech or
Debate Clause, as will be shown hereafter.

Case No.2:

A legislator makes the following speech
on the chamber floor: “Fellow members, I
have received detailed information showing
that a respected business executive is in fact
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the head of a criminal syndicate in my Dis~
trict. His name is Paul Brown. Tomorrow in
this chamber I will disclose the details.”

That evening, the legislator is gravely
wounded in an assassination attempt. A
grand jury inquires into the the crime and
finds circumstantial evidence that Paul
Brown directed the attempted murder. The
grand jury would not be precluded by the
legislative privilege from gathering evidence
of Brown's motive by receiving testimony
as to the giving of the speech and its con-
tent either from the legislator himself, or
from others who heard it. Again, this 1s so
because the legislator would not be “ques=
tioned” “for" the speech within the mean-
ing of the Speech or Debate Clause, but
would merely be asked about it.

The historical antecedents of the Consti-
tution are instructive on what it means to
be “questioned” “for" a speech or debate.
The Supreme Court in Tenney v. Brandhove,
341 U.S. 367, 373 (1851), stated that “[t]hat
[Speech or Debate] provision in the United
States Constitution was a reflection of politi-
cal principles already firmly established in
the States.” Comparison of the following is
enlightening:

The English Bill of Rights of 1689 pro-
vided:

“That the Freedom of Speech, and Debates
or Proceedings in Parliament, ought not to
be impeached or questioned in any Court or
Place out of Parliament.” (1W. & M., Sess.
2,C.2)

Our Articles of Confederation, 1777, Arti-
cle V provided:

“Freedom of speech and debate in Con-
gress shall not be impeached or questioned
in any Court, or place out of Congress. .. .”

The Maryland Declaration of Rights,
Nov. 8, 1776, provided:

“That freedom of speech and debates, or
proceedings in the Leglslature, ought not
to be impeached in any other Court or judi-
cature.”

The Massachusetts Constitution of 1780,
Article XXI, provided:

“The freedom of deliberation, speech, and
debate in either house of the legislature, is
so essential to the rights of the people, that
it cannot be the foundation of any accusa-
tion or prosecution, action or complaint, in
any other Court or place whatsoever.”

The New Hampshire Constitution of 1784,
Part 1, Article XXX, provides:

“The freedom of deliberation, speech, and
debate, in either house of the legislature, is
50 essential to the rights of the people, that
it cannot be the foundation of any action,
complaint, or prosecution, in any other Court
or place whatsoever.”

The foregoing provisions make it plain
that the word “questioned” as used in the
Constitution’s Speech or Debate Clause, is
synonymous with “impeached,” called to
account, and called to answer charges in a
court of law. In this clause the word simply
does not have its present day meaning of
being “asked about” something.

The Oxford English Dictionary, Vol. VIII
(1933), gives the following illuminating in-
formation on the historical meaning of the
word ““Question':

“2.c. In question: Under judicial exami-
nation; on trial.

d. To call in (or into) question: To ex-
amine judieclally, bring to trial; to take to
task, call to account,

1611 Bible Acts xix.40

We are in danger to be called in question
for this day's uproar.

A1641 Bp. Montague Acts & Mon. (1642)59

Socrates . . . was called into guestion, and
l;?d sentence of death pronounced against

m.

1647 J. Carter Nail & Wheel 78

Presently he was . . . called in question as
adelinquent.” (p. 47)

“1.b. To examine Judicially; hence, to call
to account, challenge, accuse (of).

1637 Heylin Answ. Burton 60
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When you were guestioned publickely for
your misdemeanors.

al641 Bp. Montague Acts & Mon. (1642) 240

Socrates was questioned and condemned
at Athens.

1656 Bramhall Replic. 1i 96

He had rather his own Church should be
questioned of Idolatry.

1789 Constitution U.S. Art |, §6

For any speech or debate in either house
[members of Congress| shall not be ques-
tioned in any other place.

1839 Macaulay Ess. (1843) II. 458

[He| cannot be questioned before any tri-
bunal for his baseness and ingratitude.”
(p. 48)

The special meaning of the term “ques-
tioned” is illustrated by the case of Ex Parte
Wason, LR. 4 @B, 573 (1869), in which the
Court held that statements made in the
House of Lords “could not be made the
foundation of civil or criminal proceed-
ings. . . .” (p. 576) Mr. Justice Lush stated
that “the motives or intentions of members
of either House cannot be inquired into by
eriminal proceedings with respect to any-
thing they may do or say in the House'
(emphasis added) (p. 677). This clearly indi-
cates the nature of the questioning pro-
hibited by the legislative privilege. In short,
the questions prohibited by the legislative
privilege are not those asked by inquirers,
but are those raised by the institution of
judicial action against the legislator.

(b) The “Speech or Debate” Clause Bars
Civil and Criminal Prosecution of Leglslators
for their Legislative Activities.

In Coffin v. Coffin, 4 Mass. 1 (1808), Chief
Justice Parsons said:

“These privileges are thus secured, not
with the intention of protecting the members
against prosecutions for their own benefit,
but to support the rights of the people, by
enabling their representatives to execute the
functions of their office without jfear of
prosecutions, civil or eriminal. I, therefore,
think that the article ought not to be con-
strued strictly, but liberally, that the full
design of it may be answered. I will not
confine it to delivering an opinion, uttering
a speech, or haranguing in debate, but will
extend it to the giving of a vote, to the mak-
ing of a written report, and to every other act
resulting from the nature and in the execu-
tion of the office. And I would define the
article as securing to every member exemp-
tion from prosecution for everything said or
done by him as a representative, in the exer-
cise of the functions of that office, without
inquiring whether the exercise was regular,
according to the rules of the House, or
irregular and against their rules.” ( emphasis
added.)

In the English case of Stockdale v. Hamn-
sard, 9 Adolphus & Ellis 1 (1839), it was said
that by virtue of the legislative privilege:

«whatever is done within the walls of
either assembly must pass without qucstion
in any other place. For speeches made in
Parliament by a member to the prejudice of
any other person, or hazardous to the publie
peace, that member enjoys complete impu-
nity. For every paper signed by the speaker
by order of the House, though to the last
degree calumnious, or even if it brought per-
sonal suffering upon individuals, the speaker
cannot be arraigned in a court of justice.”
{emphasis added)

Both the cases, and text writers describe
the legislative privilege as an exemption from
civil and criminal prosecution. See, for ex-
ample, Cushing LEGISLATIVE ASSEMBLIES,
§ 601 (2d Ed. 1866) , which states that:

“|I)n short, * * * the privilege in ques-
tion secures the members of a legislative
assembly against all prosecutions, whether
civil or criminal, on account of any thing
sald or done by them, during the session, re-
sulting from the nature and in the exercise
of their office.” (emphasis added)
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Every case found by the government in
which a court has held the legislative priv-
ilege applicable, has involved a legislator who
has had a ecivil or criminal prosecution
brought against him for his legislative ac-
tivities. For example, several civil cases have
found the privilege applicable. In Kilbourn v.
Thompson, 103 U.S. 168 (1880), the court
held that representatives could not be sued
for false imprisonment based upon what they
had done in the course of their legislative
activities.

Tenney v. Brandhove, 341 U.S. 367 (1951),
held that a sult against a California legis-
lator for alleged violation of federal civil
rights legislation by virtue of his legisiative
activities must be dismissed as violative of
the legislative privilege. In both the Tenney
and Kilbourn cases, the Supreme Court refers
to the Coffin opinion, supra, as authorita-
tive. In Cochran v. Couzens, 42 F. 2d 783 (D.C.
Cir. 1930); cert. den. 282 U.S. 874 (1930), the
court afirmed a dismissal of a complaint for
slander in a speech on the floor of the Sen-
ate. The court held that:

“The words forming the basis of plaintifi's
action were uttered in the course of a speech
in the chamber of the Senate of the United
States, and were absolutely privileged and
not subject to 'be questioned in any other
place.'”

More importantly, the legislative privilege
insures against criminal prosecutlons. As the
Court of Appeals sald in United Stateg v.
Johnson, 337 F. 2d 180, 180 (4th Cir, 1964),

“The constitutional protection against
being called upon to answer in ‘any other
place’ for a speech delivered in the House is
equally impaired whether the court proceed-
ings are criminal or civil. Indeed, fear of
criminal prosecution may be the graver In-
hibition.” (emphasis added)

The Supreme Court In United States v.
Johnson, 383 U.S. 1690 (1966), approved the
Court of Appeals conclusion as follows:

“The legislative privilege, protecting
against possible prosecution by an unfriendly
executive and convictlon by a hostlile judi-
clary, is one manifestation of the ‘practical
security’ for ensuring the independence of
the legislature.” (emphasis added) (p. 179)

- - - L] -

*. . . 1t is apparent from the history of the
clause that the privilege was not born pri-
marily of a desire to avoid private suits such
as those in Kilbourn and Tenney, but rather
to prevent intimidation by the executive and
accountability before a possibly hostlile ju-
diciary.” (emphasis added) (pp. 180-181)

- - L] - -

“There is little doubt that the instigation
of criminal charges agalnst critical or dis-
favored legislators by the executive in a ju-
dicial forum was the chief fear prompting
the long struggle for parliamentary privilege
in England and, in the context of the Ameri-
can system of separation of powers, is the
predominant thrust of the Speech or Debate
Clause, In scrutinizing this eriminal prosecu-
tion, then, we look particularly to the pro-
phylactic purposes of the clause.” (emphasis
added) (p. 182).

The indictment involved in the Johnson
cases contained a conspiracy count which al-
leged that as part of the conspiracy, Repre-
sentative Johnson was paid to make a speech
in Congress and to persuade officials of the
Department of Justice to postpone and dis-
miss & criminal actlon pending against a
co-conspirator.

The Court of Appeals construed the case
as raising the issue, not of whether ques-
tions could be asked about the speech, but
of whether such a prosecution could be
brought. The court said:

“This is the first case, within our knowl-
edge, squarely raising the question whether
the congressional privilege deprives a court
of jurisdiction to try a member on a criminal
charge of accepting money to make a speech
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in the House of which he is a member."” (em-
phasis added) (337 F. 2d 186).

The Appellate Court concluded that it was
not questions asked about the speech, but
the indictment itself which was prohibited
by the legislative privilege. The court de-
clared:

“Inevitably, the indictment required an in-
quiry into Johnson’s reason for delivering the
speech, the very inquiry which the Supreme
Court has explicitly declared to be beyond a
court's power.” (337 F. 2d 189) (emphasis
added).

The Supreme Court in United States v.
Johnson, 383 U.S. 169 (1966), reached the
same conclusion. In extensive passages, the
court indicated that it was the criminal
charge, not the asking of questions, which
was barred by Art. I, § 6, of the Federal Con-
stitution:

“It is the application of this broad con-
spiracy statute to an improperly motivated
speech that raises the constitutional prob-
lem with which we deal.” (emphasis added)
(p-173).

L - - - -

“The constitutional infirmity infecting
this prosecution is not merely a matter of
the Introduction of inadmissible evidence.
The attention given to the speech’s sub-
stance and motivation was not an incidental
part of the Government's case, which might
have been avoided by omitting certain lines
of questioning or excluding certain evidence.
The conspiracy theory depended upon a
showing that the speech was made solely
or primarily to serve private interests, and
that Johnson in making it was not acting
in good faith, that is, that he did not pre-
pare or deliver the speech in the way an ordi-
nary Congressman prepares or deliveries an
ordinary speech.” (emphasis added) (pp-
176-177).

“We see no escape from the conclusion that
such an intensive judicial inquiry, made in
the course of a prosecution by the Executive
Branch under a general conspiracy statute,
violates the express language of the Con-
stitution and the policies which underlie it.”
(emphasis added) (p. 177).

L] * Ll - L

“The essence of such a charge in this con-
text is that the Congressman’s conduct was
improperly motivated, and as will appear that
is precisely what the Speech or Debate
Clause generally forecloses from executive
and judicial inquiry.” (emphasis added) (p.
180).

. - » - .

“The indictment itself focused with partic-
unlarity upon motives underlying the making
of the speech and upon its contents:

‘(15) It was a part of said conspiracy that
the sald Thomas F. Johnson should . . .
render services, for compensation, ... to
wit, the making of a speech [***] on the
floor of the House of Representatives, * * *

“We hold that a prosecution under a gen-
eral criminal statute dependent on such in-
quiries necessarily contravenes the Speech or
Debate Clause.” (emphasis added) (pp. 184-
185).

The conclusion is inescapable that the
legislative privilege creates an immunity from
civil or criminal prosecution. It does not
bar the questioning of witnesses about legis-
lative activities in proceedings in which the
legislator himself is not being so called to
account.

2. Only Senators and Representatives are
protected by the Legislative Privilege.

The Intervenor has contended that Leon-
ard Rodberg is his employee and as such
shares the levislative privilege given the In-
tervenor by the Speech or Debate Clause.

This contention is clearly refuted by the
language of the Speech or Debate Clause it-
self, as well as by the holding of Dombrowski
v. Eastland, 387 U.S. 82, 85 (1967).
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However, whether the Intervenor or the
Government is correct in Its view of the law
is of no conseguence in the present posture
of this case. The legislative privilege creates
an exemption from civil and criminal pros-
ecutions for the legislative activities of those
persons to whom its protection extends.
Since witness Rodberg has not been prose-
cuted civilly or criminally for any activity
which he or the Intervenor allege to be priv-
ileged, there is mo occasion for any Court
4o decide whether he is covered by the legis-
lative privilege or not. For the Court to do so
would make its decision anticipatory and ad-
visory, and would conflict with long estab-
lished rules of jurisprudence. United Staies
v. Fruehauf, 365 U.S. 146, 157 (1961); Muskrat
v. United States, 219 U.S. 846 (1911).

3. Senators and Representatives Are Pro-
tected by the Legislative Privilege Only in
Their Legislative Activities

The intervenor has insisted that the ac-
quisition of documents later used In a speech,
and their subsequent publication by a pri-
vate printer are ail activities protected by the
legislative privilege.

In fact, the Speech or Debate Clause does
not apply to such acquisitions or publica-
tions and the reason for the rule would not
be served by such an application because such
activities are not necessary to give legisla-
tors freedom to speak and debate. McGovern
v. Martz, 182 F. Supp. 343 (D. D.C. 1960);
Long v. Ansell, 69 F. 2d 386 (D.C. Cir. 1834),
aff’d 293 U.S. 76 (1934); Hentoff v. Ichord,
318 F. Supp. 1175 (D. D.C. 1970) ; Restatement
of Torts, 1938 ed. § 590 Comment b.

The intolerable situation which would be
created by cloaking such activities with leg-
islative immunity is readily seen from a sim-
ple illustration. If such actlvities were priv-
ileged, a legislator could receive a valuable
stolen literary property, enter it as an exhibit
in a committee hearing and then dispose of
it to a publisher for a handsome profit, all
with complete impunity.

Here too, however, the question of whether
the Intervencr or the government is correct
in its view of the law is of absolutely no con-
sequence in the present posture of this case.
Because the Intervenor has not been, and
is not now, the subject of eivil or criminal
prosecution for any activity which he al-
leges to be privileged, there is no occasion
for any Court to decide whether the actlvi-
ties he alleges to be privileged are in fact so
privileged. Such a Court decision would be
entirely anticipatory and advisory and would
contravene long established rules of jurispru-
dence. United States v. Fruehauf, 365 U.S.
148, 157 (1961); Muskrat v. United States, 219
U.S.346 (1911).

4. The Legislative Privilege Is Enforced by
Obtaining Court Action Against Offending
Prosecutions.

Because Intervenor has completely mis-
construed the nature of the legislative
privilege, he has also failed to apprehend the
manner in which a legislator obtains Its
protection, He views the legislative privilege
as prohibiting the government from asking
any witnesses questions about: (1) how and
from whom he received certain stolen gov-
ernment papers, and (2) publication of the
papers after he placed them into the record
of a-Senate subcommittee. His proposed
method for securing this fancled privilege is
alternatively: (1) to quash the grand jury
subpoenas of all witnesses who could be asked
such questions, or (2) to supervise the grand
jury’s investigation himself by: (a) obtain-
ing a list of all grand jury witnesses, (b)
determining by Court hearing which wit-
nesses know answers to questions he clalms
cannot be asked, and (c) obtaining in
advance a list of all questions to be asked
such witnesses.

However, as has been shown heretofore,
the legislative privilege does not forbid the
asking of questions but exempts legislators
from civil and criminal prosecution. A leg-
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islator secures the protection of the privilege
when—and only when—a civil or criminal
charge is brought against him, for until that
time his immunity from prosecution has not
been infringed in any way. At such time he
may then request the judiciary to dismiss
the offending charge. He may not, however,
seek to protect his legislative privilege by
standing outside the grand jury door and
complaining to the Court that he must know
what witnesses are being called, what they
know, and what they are belng asked.

A legislator’s immunity from prosecution
by virtue of his position is to be guarded
in the same way that the immunity of a
witness testifying under an immunity statute
such as 18 U.S.C. § 2514 is protected. Such a
witness cannot complain that other witnesses
are being questioned about matters on which
he possesses immunity. Nor can he success-
fully demand a list of witnesses, or disclosure
of their knowledge or the gquestions to be
asked them. His immunity simply is not
violated unless he is charged with an offense
from which he is immune. His remedy—like
the legislator's—is then to have the Court
remove the offending charge.

In addition to its inappropriateness as a
means of securing his legislative privilege.
Intervenor's requested “mechanism’ for con-
trolling the grand jury would be violate of
long-established rules, statutes and case law
governing the secrecy of grand jury proceed-
ings. Rules 6, 16, Federal Rules of Criminal
Procedure; Title 18, United States Code, Sec-
tion 3500; Pittsburgh Plate Glass Company
v. United States, 360 U.S. 395 (1959); United
States v. Procter & Gamble, 356 U.S. 677
(1958).

The case of United States v. Johnson, 383
U.S. 169 (1966), is instructive in this area
also. Had Representative Johnson not been
charged in the Indictment, there would have
been no constitutional impediment to the
questioning of witnesses concerning the de-
tails of his bribe-prompted speech in a prose-
cution of the other defendants. In fact, they
were tried with Johnson and, according to
the Supreme Court, at the trial
. “Extensive questioning went on concern-
ing how much of the speech was written by
Johnson himself, how much by his adminis-
trative assistant, and how much by outsiders
representing the loan company.” (p. 173)

Despite this extensive questioning into
matters for which defendant Johnson had
legislative immunity, the convietions of John-
son's co-defendants were allowed to stand be-
cause they had no right that the evidence
not be introduced against them. See United
States v. Johnson, 337 F. 2d 180, 192 (4th
Cir. 1964).

On the appeal from his conviction follow-
ing his retrial, Johnson sought reversal claim-
ing that the grand jury had violated his priv-
ilege by hearing evidence concerning his
speech. The Appellate Court in United
States v. Johnson, 419 F. 2d b6, 658 (4th Cir.
1969), in no way agreed with his contention
but disposed of his argument by saying:

“Johnson contends that the counts of the
indictment on which he was convicted are
invalid because the grand jury that returned
them heard evidence concerning his Congres-
sional speech. Johnson's argument, however,
is foreclosed by authorities that we deem con-
trolling.” [citing cases Including Costello v.
United States, 350 U.S. 359 (1956) ]

Although too obvious to mention, it is
abundantly clear that the existence of a
grand jury Investigation does not constitute
a clvil or criminal prosecution against the
Intervenor or anyone else. As the Supreme
Court has pointed out in Cobbledick wv.
United States, 309 U.S. 323, 327 (1940), “a
grand jury proceeding has no defined liti-
gants and . . . none may emerge from it . . ."”
In Blair v. United States, 250 U.S. 273, 282
(1919), the Court sald of a Grand Jury
investigation:

“The identity of the offender, and the pre-
cise nature of the offense, if there be one,
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normally are developed at the conclusion of
the grand jury's labors, not at the beginning."”

B. THE DENIAL OF INTERVENOR'S REQUESTED
RELIEF IN THE DISTRICT COURT IS NOT
APPEALABLE

Finality as a condition of review is a long-
standing characteristic of federal appellate
procedure. Denial of & motion to quash a
grand jury subpoena has been held interloc-
utory and not appealable in Cobbledick v.
United States, 300 U.S. 323 (1940), and United
States v. Ryan, 402 U.S. 530 (1871).

It is true that in the present situation the
Intervenor has no means of having himself
held in contempt for disobedience to a sub-
poena so that he could appeal from such an
order. However, this does not mean that he
faces irreparable injury unless he is allowed
to appeal, so as to invoke the rule in Perl-
man v. United States, 247 U.8. 7 (1918); per-
mitting an appeal.

Perlman made & claim which if correct and
not adjudicated on appeal could have meant
that his constitutional right would have been
violated. The Intervenor here has made a
claim of legislative privilege for himself and
his employee covering certain activities, but
if the correctmess of his claim is not re-
viewed by this. Court he not only does not
face irreparable injury, but he faces no in-
jury whatever because no civil or criminal
prosecution has infringed his constitutional
immunity. In fact, he should not have been
permitted to intervene in the District Court,
and has mo right or privilege to vindicate on
this appeal.

If Intervenor’s position on appealability
were correct, then any legislator who wished
to hamper or retard a grand jury Investiga-
tion could claim a fear that witnesses may be
asked about his activities, move to quash
their subpoenas, and appeal from the lower
courts’ denials. If a civil or criminal charge
were later brought against him he could seek
its dismissal in court on grounds:of legisla-
tive privilege and could appeal from denial of
such a motion.

If a legislator were given such a series of
appeals, it would be obvious both that the
initial appeals were interlocutory and that he
faced no Injury—irreparable or otherwise—
at the time the initial appeals were taken.

In the event that the Intervenor or his
employee were charged with a ecivil or crim-
inal offense, appeal could be had from any
lower court ruling on their clalm of legisla-
tive privilege. This would be full and ade-
quate appellate review of his constitutional
claim. Any review of claims made previous to
such time would be premature and advisory.

|On the Government's Appeal |

€. THE DISTRICT COURT'S “PROTECTIVE ORDER'"
IMPROPERLY LIMITS THE GRAND JURY'S IN-
QUIRY

The Distriet Court's protective order states
that: (1) “"no witness before the grand jury
.. . may be questioned about” certain con-
duct of Senator Mike Gravel, and that (2)
Witness Rodberg “may not be questioned
about” certain of his own actions taken at
the Senator’s direction.

As has been demonstrated in preceding por-
tions of this brief, the Speech or Debate
Clause prohibits a legislator from being
“guestioned™ for legislative activities by civil
or criminal prosecution, but does not pre-
clude witnesses from being “questioned
about” such activities In proceedings in
which the legislator himself is not being so
called to account.

In view of the nature of the legislative
privilege, a protective order to insure a legis-
lator’s rights under it is neither necessary
nor proper. The privilege creates an immu-
nity from civil and criminal prosecution for
legislative activities. This Immunity is fully
protested by resort to the courts when such
an offending prosecution is brought. Any pro-
tective order issued in the absence of such a
prosecution is entirely anticipatory and ad-
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visory, and is an improper interference with
the lawful functions of the grand jury.

Iv. CONCLUSION

For the reasons previously stated, with re-
gard to the appeal of the Intervenor, the ap-
peal should be dismissed, or in the alterna-
tive the District Court’s denial of his re-
quested relief should be affirmed.

With regard to the appeal of the govern-
ment, the Distriet Court's protective order
should be vacated.

Respectfully submitted,

JamEes N. GABRIEL,
U.S. Attorney.
Davip R, NIsSEN
WARREN P. REESE
Assistant U.S. Attorneys.
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JURISDICTION
The Jurisdiction of this Court to hear and
decide this matter is based upon 28 U.B.C.
§ 1291, in that this is an appeal from a final
order of the District Court denying Appel-
lant's motions to quash subpoenas, for spec-
ification, and for further relief. The argu-
ment in support of this Court's jurisdiction
under 28 U.S.C. § 1291 is presented infra at
Pp. 13-17.
STATEMENT OF THE CASE

Appellant, Mike Gravel, is a duly elected
and certified member of the United States
Senate and Chairman of the Senate Sub-
committee on Bulldings and Grounds. On

June 29, 1971, he duly convened a public
meeting of the Subcommittee, with United
States Congressman John Dow testifylng as
a witness; and during the course of the meet-
ing Senator Gravel read and inserted into
the official subcommittee record part of the
material commonly referred to as the “Penta-
gon Papers."”

At the end of the hearing, Senator Gravel
ordered that the record of the subcommittee
hearlng be publicly released, and excerpts
from it were widely reported in the press. In
July of 1871, Senator Gravel ordered a copy
of the record delivered to Beacon Press, a
nonprofit publishing house operated by the
Unitarian-Universalists Assoclation. Also in
July the United States Attorney requested
the Court below to convene a grand jury.

On August 24, 1971 a subpoena was served
upon Dr. Leonard 8. Rodberg ordering him to
appear and give testimony three days later
before the grand jury. Dr. Rodberg had be-
come & member of Senator Gravel’s personal
legislative staff on the morning of June 29
and acted from that point on under Senator
Gravel's direction and control! On August
27, 1971 Dr. Rodberg moved to gquash the
subpoena in the Court below. On that same
date Senator Gravel moved to intervene,
which motion was briefed by the parties and
granted by the Court below on September
1,1971.

Senator Gravel then moved to guash the
grand jury subpoena or for a specification
of the purpose and scope of the inguiry and
the questions to be asked. Senator Gravel
and Dr, Rodberg both alleged that the gov-
ernment intended to interrogate Dr. Rod-
berg before the grand jury about the actions
of Senator Gravel and his aldes in making
available to his colleagues and the electorate
the contents of the “Pentagon Papers,”
which were critical of Executive conduct in

Footnotes at end of article.
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foreign relations. Evidence in support of this
allegation was introduced, and the govern-
ment did not deny it. On the contrary, the
government asserted that none of the ac-
tlons taken by Senator Gravel, including
those at the Subcommittee hearing, were
privileged by the Speech or Debate Clause
and that the government could subpoena
and criminally prosecute Senator Gravel
himself? Oral argument was heard on these
motions on September 10, 1971.

On October 4, 1971, the Court below issued
its Memorandum of Decision and Protective
Order (see infra pp. 8-11.) which denied
Senator Gravel's Motlons to Quash or For
Specification, The Court below held that
Article I, Section 6, Clause I of the Con-
stitution—the Speech or Debate Clause—
prohibited the grand jury from making any
inquiry of any witness about Appellant’s
“conduct at a meeting of the Subcommittee
on Public Buildings and Grounds on June
29, 1971 [or]| about things done by the Sen-
ator in preparation for and intimately re-
lated to sald meeting.” (Memorandum of
Decision and Protective Order of October 4,
1971, p. 16); and prohibited guestioning of
Dr. Rodberg “about his own actions on June
29, 1971, after having been engaged as a
member of Senator Gravel's personal staff to
the extent that they were taken at the Sen-
ator's direction either at a meeting of the
Subcommittee on Public Buildings and
Grounds or in preparation for or intimately
related to sald meeting.” (Memorandum of
Decision and Protection Order of October 4,
1971, p. 17.) The Court below held, however,
that Senator Gravel's actions in securing
the public distribution of the official Sub-
committee record by its republication “stands
on a different footing and, in the Court's
opinion, is not embraced by the Speech or
Debate Clause.” (Memorandum of Decision
and Protective Order of October 4, 1971,
p. 12).

On October 12, 1971, Appellant filed be-
fore the Court below a Motion for Recon-
sideration and/or Stay Pending Appeal. The
Court below stayed enforcement of Dr. Rod-
berg's subpoena pending reconsideration and
asked for a brief from the government on the
issues presented. While this Motion was under
consideration by the Court below, counsel
for Appellant discovered that the grand jury
had subpoenaed and intended to question
witnesses about matters Appellant belleves
are protected from Inquiry by Article I, Seec-
tion 6, Clause I, and the District Court's Pro-
tective Order of October 4, 1971. Specifically,
counsel for Appellant was informed by the
United States Attorney that the grand jury
wished to inquire into how and from whom
Appellant received the material which he
read at the Subcommittee hearing. Counsel
for Appellant also discovered that the grand
jury had subpoenaed and intended to ques-
tion witnesses about matters which were
then under submission to the Court below.
Specifically, counsel for Appellant was In-
formed by the United States Attorney that
the grand jury wished to inquire into Ap-
pellant’s and Dr. Rodberg’s conduct in re-
leasing the official Subcommittee record for
public dissemination. Among these witnesses
was Howard Webber, Director of M.I.T. Press,
whose activities with Senator Gravel and
Dr. Rodberg were described in documents pre-
viously filed In the Court below. Appellant
moved to intervene and quash the Webber
subpoena, alleging that the government in-
tended to interrogate him solely about the
above activities. Appellee did not deny any
of these allegations, either in the Court be-
low or in this Court on Appellant’s Motion
for Stay Pending Appeal, and admitted in
the Court below that its primary interest in
Mr. Webber related to the conduct of Sena-
tor Gravel and his aides in attempting to re-
publish the Subcommittee record. Moreover,
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the subpoena issued on Webber was duces
tecum and directed him to prod records
and notes of conversations held on July 23
with Dr, Rodberg “concerning the Pentagon
Papers.”

On October 27, 1971, Senator Gravel filed
in the Court below a Motion for Further
Rellef seeking to prevent the inguirles dis-
cussed above by providing the Court and
Appellant with some judicial mechanism
for assuring that the Court's protective
Orders and stays were being observed and
that questions regarding the applicability of
the Court's protective order would be prop-
erly declded. The District Court denied Sen-
ator Gravel’s Motion on three grounds.

“(a) The court has no reason to doubt that
its protective order will be obeyed. At the
hearing, government counsel stated that it
would be. Attorneys are officers for the court
on whose good faith the court customarily
relies and there is no reason why an excep-
tion should be made in this case.

“(b) The court believes that its protec-
tive order issued October 4 is unambiguous.
The purport of the order is explained at
length in the memorandum accompanying it.

“(¢) The relief sought by the intervenor
in his motion for further relief would impede
the grand jury's investigation. A balance
must be struck between the intervenor’s
right not to be intimidated by the Executive
by an inquiry into his legislative acts, United
States v. Johnson, 1966, 383 U.S. 169, 181,
and the grand jury’s right not to be hobbled
by a dally dissection of its activities.”

The Court below granted Appellant’s Mo-
tion to Intervene with respect to the sub-
poena issued on Mr. Webber, While the Court
below denied on October 28, 1971, Appel-
lant's Motion to guash Mr, Webber's sub-
poena, 1t granted Appellant a ten (10) day
stay on Webber's subpoena pending appeal
to this Court. On the same day (October 28,
1871) the Court below denied Appellant’s
Motion For Reconsideration in Dr. Rod-
berg’s case but granted Appellant a ten (10)
day stay of Dr. Rodberg’s subpoena pending
appeal to this Court. On October 28, 1971,
Appellant sought by motion but was denied
st:enographlc coples of the grand jury min-
utes.

On October 29, 1971 the District Court is-
sued a supplemental Protective Order to its
Order of October 4, 1971. The Court below
characterized Appellant’s constitutional
claims as substantial and by no means frivo-
lous. To protect Appellant’s position the Dis-
trict Court for a period of ten (10) days or-
dered the grand jury not to question any
witness about Appellant’s conduet in ar-
ranging for the republication of the Sub-
committee record or about Dr. Rodberg's
conduct in arranging for publication to the
extent that Dr. Rodberg was acting in his
capacity as a member of the Senator’s per-
sonal staff,

On October 28, 1971, Appellant filed his
notice of appeal in both cases with the Clerk
of the Distriect Court and moved immediately
in this Court for a stay pending appeal. This
Court held an emergency hearing on October
29, 1971 and entered a Memorandum and
Order prohibiting, until further order of
this Court, any grand jury inquiry in what-
ever form into any crimes which may relate
to the so-called “Pentagon Papers.” On Oc-
tober ]29. 1971, the United States filed a cross
appeal.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
BY THE COURT BELOW

In the “"Memorandum of Decision and Pro-
tective Order” issued October 4, 1971, the
Court below made three basic findings of
fact and ten conclusions of law. The findings
of fact, which are relevant to this appeal,
are: ?

1. Dr. Leonard S. Rodberg is a Personal
stafl assistant of Senator Gravel. (Slip Opin-
ion, p. 4.)
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2. "|A]s personal assistant to [Senator
Gravel], Dr. Rodberg assisted [Senator Gra-
vel] in preparing for disclosure and subse-
quently disclosing to [Senator Gravel's] col-
leagues and constituents, at a hearing of the
Senate Subcommittee on Public Buildings
and Grounds, the contents of the so-called
“Pentagon Papers,” which were critical of
the Executive's conduct in the fleld of for-
elgn relations.” (8lip Opinion, p. 2.)

8. "Viewing together the crimes this grand
jury is investigating and the chronology of
acts and events leading up to Dr. Rodberg’s
subpoena, the Court infers that the govern-
ment’s interest in his testimony pertains to
his acts as Senator Gravel's assistant with re-
gard to the Pentagon Papers and that the
government attorneys plan to question him
about them before the grand jury.” (Slip
Opinion, pp. 5-6.)

The conclusions of law made by the Court
below may be summarized as follows:

1. The Speech or Debate Clause “is limited
specifically to legislative acts and antecedent
conduct so intimately related to them such
as cannot be proved without resort to in-
quiry into legislative acts.” (Slip Opinion,

e
% 2.)Senator Gravel's legislative acts may
not consistently with the Speech or Debate
Clause be the subject of questioning of any
witness before the grand jury. (Slip Opinion,

. 9.)

5 3. All actions taken by Senator Gravel at
the June 29 Subcommittee meeting, and in
preparation for and intimately related to
this meeting, are privileged. (Slip Opinion,
Pp. 10, 16.)

4, The judiclary may not inquire into the
purpose or legitimacy of the Subcommittee
meeting. (Slip Opinion pp. 10-11.)

5. “[T]he legislative privilege conferred by
the Speech or Debate Clause belongs to Con-
gressmen only and not to their assistants and
aldes.” (Slip Opinion, p. 7.)

6. However, in order to protect a Senator's
privilege, it “must extend to some activities
of a member of his personal staff acting at
his direction.” (Slip Opinion, p. 14.)

7. Therefore, “the Speech or Debate Clause
prohibits inquiry into things done by Dr.
Rodberg as the Senator's agent or assistant
which would have been legislative acts, and
therefore privileged, if performed by the Sen-
a;or personally.” (Slip Opinion, p. 14; see p.
17.)

8. Dr. Rodberg may be questioned about
subjects beyond the protection of the privi-
lege, including “the activities of third parties
with whom he and the Senator dealt” and
“his own conduct previous to his joining the
Senator’s personal staff . . ." (Slip Opinion,
p. 8.)

9. Senator Gravel’s “arranging for private
publication of the Pentagon Papers . . . is
not embraced by the Speech or Debate
Clause,” and Dr. Rodberg and other witnesses
{including, presumably, Senator Gravel) may
therefore be interrogated about it by the
grand jury and made the subject of eriminal
prosecution, (Slip Opinion, p. 12; see pp.
16-17.)

10. The protective order which delimits the
subject matter of questions which may not
be asked of witnesses before the grand jury
“fully protects” Senator Gravel's Constitu-
tional rights.

In the “Memorandum and Order Denying
Motion for Further Relief” entered on Oc-
tober 28, 1971, the Court below held that Ap-
pellant must rely entirely upon the good
faith of the United States Attorney to en-
force the Protective Order of the District
Court.

In the District Court's “Supplemental Pro-
tective Order™ of October 29, the Court below
made the followlng conclusions of law:

1) Appellant’s contentions are substantial
:I;d by no means frivolous. (Slip Opinlon, p.
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2) The subpoenas served upon Dr. Rodberg
and Mr. Webber were stayed for a period of
ten (10) days.

3) No witnesses called before the grand
Jury could be questioned about Appellant's
or Dr. Rodberg’s conduct in arranging for
publication of the so-called "“Pentagon
Papers” for a period of ten (10) days.

QUESTIONS PRESENTED

I. Whether the decislon of a United States
District Court denying the Motion of a United
States Senator to guash a grand jury sub-
poena or for specification s appealable under
28 U.S.C. §1291 when the constitutional
rights of the Senator under the Speech or
Debate Clause are threatened with irrepar-
able injury by the testimony of third parties
over whom the Senator has no control and
when the SBenator has no other means of
securing judicial review?

II. Whether the Executive Branch may
seek the aid of the Judicial Branch in con-
vening a grand jury, subpoenaing witnesses
and seeking the employment of the Court's
contempt powers to assist the Executive in its
inguiry into the publication by a United
States Senator of the official record of a Sen-
ate Subcommittee of which he is Chairman?

III. Whether the Court below committed
error in holding that Senator Gravel’s consti-
tutional rights were threatened with viola-
tion but nevertheless refused to establish any
judiecial procedures to enforce those rights or
provide for judiclal review of guesitons of
constitutional fact, requiring instead that
Senator Gravel rely entirely upon the “good
faith" of counsel for the Executive Branch
to interpret and enforce the Court’s order?

ARGUMENT

I. This court has jurisdiction over this appeal
pursuant to 28 U.S.C. § 1291

The Appellee has asserted that the denial
of Senator Gravel's motions to guash, for
specification and for further relief, is not a
final order and thus not appealable under
28 U.B.C. § 1291, In Perlman v, United States,
247 US. T (1918), the Supreme Court held
that a non-witness intervenor could appeal
as of right from the denial of his motion to
quash a grand jury subpoena. In that case,
the Government sought a subpoena directed
to a third party to produce for grand jury
Inspection certain documents owned by Perl-
man.! Perlman moved to intervene and to
guash the subpoena on the grounds that it
violated his Fourth Amendment rights. Inter-
vention was allowed and the motion to quash
denied. On appeal to the Supreme Court, the
Government argued that the denial of Perl-
man’s motion to guash was Iinterlocutory.
Rejecting this argument, the Court stated
that Perlman had no other means to obtain
review and therefore the denial of his motion
to gquash was a final, appealable order. Id.,
at 12-13.

As in Perlman, Senator Gravel cannot ob~
tain review from the denial of the motion
to quash except by direct appeal, inasmuch
as he has not been called to answer and can-
not, by refusal to comply, be adjucated in
contempt. Numerous other cases are in ac-
cord with Perlman that the denial of a mo-~
tion to quash a subpoena issued in either a
civil or grand jury proceeding is appealable
under 28 U.S8.C. § 1291 where no other means
of obtaining appellate review is avallable to
the person affected, particularly a non-wit=-
ness, and the injury complained of is ir-
reparable. Covey Oil Co. v. Continental Oil
Co., 340 F, 2d 993 (10th Cir. 1965), cert.
denied. 380 U.S. 964; First National Bank v.
Arisguieta, 287 F. 2d 219 (2d Cir. 1960), cert.
denied 365 U.8. 840; Overby v. U.S. Fidelity
& Guar. Co., 224 F. 2d 158 (5th Cir, 1855) and
cases cited therein at p. 162 nn. 3, 4; In re
Investigation by U.S. Atty Gen. 104 F. 2d
658 (2d Cir. 1939).

Footnotes at end of article,
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The inverse situation—appeal of an order
granting a motion to quash—although ordl-
narily interlocutory, has been held final and
therefore appealable under 28 U.S.C. § 1201
when no other avenue of judicial review is
feasible. Carter Producits v. Eversharp, Ine.,
360 F. 2d (7 Cir. 1966) ; Westinghouse Electric
Co. v. Burlington, 361 F. 2d 762 (D.C. Cir.
1965). This Court has followed and applied
that rule in Horizons Titanium Corp. V.
Norton Co., 290 F. 2d 421 (1st Cir. 1961). In
all of these cases the test has been the avail-
ability or lack of alternative means of ob-
taining judicial review to prevent an ir-
reparable injury.

The government, through the Solicitor
General, has acknowledged and applied the
Perlman rule in a strikingly analogous case.

In McSurely v. Ratliff, 389 U.S. 949 (1967),
officials of the State of Kentucky illegally
selzed the personal property of McSurely who
sought to retain possession of his property
through the federal courts. After a statutory
three-judge court decided the case In favor
of McSurely, 282 F. Supp. 848 (ED. Ky. 1867),
but granted a stay pending appeal to the gov=
ernment, a United States Senate Committee
issued a subpoena duces tecum to Ratliff.
MecSurely then moved to quash the subpoena
sought by the Senate Committee by moving
in the ongoing action. The three-judge Dis-
trict Court refused to quash the subpoena.
MecSurely then appealed to Circult Justice
Stewart who granted a stay of the subpoena
and at the suggestion of the Solicitor General
sent the case back to the District Court for a
hearing. The Memorandum of the Solicitor
General states:

“Appellants’ essential contention as stated
in their application to the Circuit Justice is
that the order of the District Court Insofar
as it directs officials of the Commonwealth of
Eentucky to make available to the Senate
Committee the documents here in question
precludes them from an effective exercise of
their right to test the validity of the Com-=-
mittee’s subpoena by contempt or otherwise,
Thus they argue that whereas in the ordinary
situation where a legislative body direct it's
subpoena duces tecum to the owner of the
records he may present his objections to
production to that body, and, if they are
overruled, test his claim by reusing to pro-
duce and running the risk of a citation for
contempt, here, the opportunities to contest
will be lost if a third party who has obtained
possession without consent should be obliged
to produce them directly.

“At the same time the Committee has no
purpose to prevent the applicants from se-
curing a judiclal determination of the valid-
ity of any defenses which they may have,
provided that they present their clalms ex-
peditiously. Moreover we do not dispute the
proposition that their opportuntly to present
such defenses as they might otherwise have
should not be lost by virtue of the fact that
the documents here involved are in the hands
of a third party. Accordingly we acknowledge
applicants standing to challenge the sub-
poena issued to the state authorities. Com-
pare Reisman v. Caplin, 3756 U.S. 440."

On remand the District Court denled Mec-
Surely’s Motion to Quash and the Supreme
Court granted another stay while ordering
McSurely to file a jurisdictional statement.
380 U.S. 412 (1968). Thereafter the Supreme
Court ruled that the appeal properly belonged
in the Court of Appeals for the Sixth Circuit.
On remand the Sixth Circuit heard and de-
cided the case in favor of McSurely. See
McSurely v. Ratliff, 398 F. 2d 817 (6th Cir.
1868). The subpoena was guashed. Here, as
in McSurely, jurdisdiction is in this Court
because Senator Gravel has no other avail-
able means of securing judiclal review to
prevent irreparable injury to vested consti-
tutional rights.

For the above reasons Appellant submits
that this Court has jurisdiction of this case
under 28 U.S.C. § 1291.
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II, The republication and public distribution
by a Senator of an official, public record of
a subcommittee critical of Exectuive con-
duct in foreign relations is protected by
the speech or debate clause.

Preliminary Statement

This appeal as distinguished from appel-
lee's cross appeal involves only two con-
clusions of law from the Memorandum of
Decision & Protective Order of October 4,
1971 of the Court below. They are: (1) that
Senator Gravel's "arranging for private pub-
lication of the Pentagon Papers . . . is not
embraced by the Speech or Debate Clause,”
and Dr. Rodberg and other witnesses (in-
cluding, presumably, Senator Gravel) may
therefore be interrogated about it by the
grand jury (Slip Opinion, p. 12); and (2)
that the protective order which delimits the
subject matter of questions which may not
be asked of witnesses before the grand jury
“fully protects"” Senator Gravel’s constitu-
tional rights (see pp. 16-17, Slip Opinion).

The two issues presented before this Court
on appeal with respect to the scope of the
privilege relate to the constitutional protec-
tion to be given to republication of the offi-
cial record of the June 29 meeting of the
Senate Subcommittee on Public Buildings
and Grounds by its chairman. We submit
that the holding of the Court below that
a Member of Congress is privileged for read-
ing material into a committee record but
may be subjected to executive inquiry and
possible eriminal prosecution for then mak-
ing the record, containing information of
overwhelming public concern, avallable to
the public contravenes the history, logie
and principles of the Speech or Debate Clause
and of separation of powers.

While the Senator’s actions at the June
29 Bubcommittee meeting are not in ques-
tion in this appeal but may be in the cross
appeal, some discussion of the rationale for
the applicability of the privilege to them is
necessary for an understanding of the scope
of the privilege conferred by the Speech or
Debate Clause. We are not suggesting that
a Senator is immune from prosecution with
respect to all actions taken, simply because
of his status as a Member of Congress (e.g.
armed robbery or even bribery are obviously
beyond the scope of the privilege). The test
is not geographical or physical and it does
not depend on the fortuitous location of the
Senator’s activities. Nor does the Clause give
Congressional immunity to the speeches of
a Senator only when those speeches occur
on the Senate floor, as a literalistic reading
of the Speech or Debate Clause might imply,
for such narrow construction has been re-
jected by the Supreme Court since the earli-
est cases. In the landmark decision of Kil-
bourn v. Thompson, 103 U.S. 168 (1881), the
Court held that the Speech or Debate Clause
affords protection for all normal functions of
a Member of Congress, including in addi-
tion to words spoken in debate, resolutions
offered, votes taken, and actlons of com-
mittees, without reference to the location of
these activities.

This test which the Supreme Court ap-
plied in Kilbourn has been reaffirmed in the
decisions following that case, the most sig-
nificant being United States v. Johnson, 383
U.s. 169, 179 (1966) where the Supreme
Court emphasized that the privilege “shall be
read broadly to include not only *words spok-
en in debate,’ but anything ‘generally done
in a sesslon of the House by one of its mem-
bers in relation to the business before it'."”
The standard to be applied, then, under the
Speech or Debate Clause, and the only one
consistent with the history and policy of the
privilege, is whether or not the activities
sought to be protected are “related to the due
functioning of the legislative process.” U.S.
v. Johnson, supra, at 169, 172, 179. This
standard immunizes a Member of Congress
for actions taken in the discharge of his
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duties as a representative of the electorate
and prevents harassment and retaliation by
the Executive which would thereby endan-
ger our system of separation of powers. Ac-
cordingly; the Court below was clearly correct
in holding that the privilege must im-
munize conduct of a Senator taken at a
committee hearing., Kilbourn v. Thompson,
supra; Tenney v. Brandhove, 341 U.S. 367
(1851); Dombrowski v. Eastland, 387 U.S. 82
(1967); Powell v. McCormack, 305 U.B. 488,
502-03 (1969). We think it evident, however,
that direct communication by a Senator with
the electorate through the publication and
distribution of committee records plays as
large a roll in our system of representative
government and is thus entitled to like pro-
tection.

A. Republication of Committee Records is
Related to the Due Functioning of the Leg-
islative Process.

As noted above, ever since the landmark
decision of Kilbourn v. Thompson, 103 US.
168 (1881), the Supreme Court has rejected
attempts to confine the Speech or Debate
Clause to words spoken on the floor of Con-
gress and has held that it affords protection
for things “generally done in a session of the
House by one of its members in relation to
the business before it."” Id., at 204. Reiterat-
ing this test as recently at 1967, the Court
added that an action of a Member of Con-
gress Is protected by the constitutional pri-
vilege if it is “related to the due functioning
of the legislative process.”" United States v.
Johnson, 383 U.S. 169, 172, 179.

In considering whether any given practice
falls within these standards, two benchmarks

‘are suggested from the decisions., Pirst, a

court may ask whether that practice is neces-
sary to fulfill any of the goals of representa-
tive government as established by the Con-
stitution. Second, a court may look for guid-
ance at the actual workings of Congress to
determine whether the practice is widely
utilized by Members of Congress and uni-
formly regarded as legitimate; in other words,
whether it is ‘““generally done . . . by ., . . its
members in relation to the business be-
fore it.”

It Is clear that republication of speeches
and committee records and their dissemina-
tion to the electorate meets each of these
criteria. The schemie of representative democ-
racy envisaged by the Framers presupposes
the maximum amount of communication be-
tween the citizens and their elected repre-
sentatives. Under our system of government,
the ultimate power resides in the people. As
Madison, who is appropriately called the
Father of the Constitution, said, ““The people,
not the government, possess the absolute
soverelgnty.” * For this system to be viable,
the people must be informed fully of the
workings of government so that they may be
able meaningfully to exercise their Constitu-
tional rights to vote intelligently and to “free
public discussion of the stewardship of public
officials.” # Madison well understood that
this imposes a duty on public officials to in-
form the electorate:

“Let it be recollected, lastly, that the right
of electing the members of the government
constitutées more particularly the essence of
& free and responsible government, The value
and efficacy of this right depends on the
knowledge of the comparative merlts and
demerits of the candidates for public trust,
and on the equal freedom, consequently, of
examining and discussing these merits and
demerits of the candldates respectively.” ®

James Wilson, another architéct of the
Constitution, has precisely this in mind when
he emphasized the “informing function” of
Congress as an essential part of the due func-
tioning of the legislative process:

“It 18 the proper duty of a representative
body to look diligently into every affair of
government and to talk much about what it

Footnotes at end of article.
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sees. It is meant to be the eyes and the voice,
and to embody the wisdom and will of its con-
stituents. Unless Congress have and use every
means of acquainting itself with the acts and
the disposition of the administrative agents
of the government, the country must be help-
less to learn how it is being served; and unless
Congress both scrutinize these things and
sift them by every form of discussion, the
country must remain in embarrassing, crip-
pling ignorance of the very affairs which it is
most importanct that it should understand
and direct.” 7

In concluding that **[t]he informing func-
tion of Congress should be preferred even to
its legislative function,” s Wilson surely was
not drawing an unbridgeable distinction be-
tween the two. Informing the electorate is a
“legislative act” since it 15 clearly “related
to the due functioning of the legislative proc-
ess.” United States v. Johnson, supra at 172.
In fact, it is no exaggeration to say that direct
communication between a Member of Con-
gress and the electorate is an essential bed-
rock of the legislative process, for it insures
that the people will inform him and his col-
leagues of their well-considered views on
pending and future legislation—an Indispen-
sable prerequisite for each Congressman de-
ciding how to cast his own vote?

1t should go without saying that the repub-
leation of speeches, committee reports or
transcripts is necessary for a Member of
Congress to inform and carry on a dialogue
with the people. Few individuals have access
to the Congressional Record, and fewer still
to the original transcripts of committee hear-
ings. Nor can the press be depended upon
solely to report the views of Congressmen
to their constituents. The press gives at best
a summary, perhaps overlaid with editorial
comment, There is no substitute for the dis-
semination of the original.®

Secondly, if one were to examine the
actual workings of Congress to determine
whether republication of speeches and com-
mittee records is “generally done,” Kilbourn
v. Thompson, supra, the same conclusion
would be reached. The informing function
of Congressmen and its relationship to the
legislative process has been documented in
many scholarly studies. See, e.g. Griffith,
Congress: Its Contemporary Role (3rd Ed.
1961); KEey, Politics, Parties and Pressure
Groups (3rd Ed. 1952). Perhaps every Con-
gressman, without exception and since the
earliest days of the Republic, has circulated
copies of his speech made on the floor
and in committee to the public, held press
conferences elaborating upon what he said
on the floor, Issued press releases, and
spoken directly to his constituents in explain-
ing his votes or speeches and inviting their
views. And we doubt that a single Member
of Congress could be found who thought
that these actions were not ‘‘related to the
due functioning of the legislative process."
United States v. Johnson, supra at 182.

“Republication” is not a talismanie phrase
signifying an act done outside the proper
sphere of Congressional activity. On the con-
trary, when analyzed it is evident that the
term bespeaks an integral part of the legis-
lative process and of the entire system of
representative government. The heart of rep-
resentative democracy is the communicative
process between the people and their agents
in government. If the people’s representatives
do not fulfill their duty to inform the elec-
torate, there will be endangered the ideal of
self-government wupon which our Republic
was founded—"If we advert to the nature of
Republican Government, we shall find the
censorial power in the people over the Gov-
ernment, and not in the Government over
the people.”™ Mr. Justice Black expressed
this cogently in holding that an executive
official was immune from damage suits for
issuing a defamatory press release:

“The effective functioning of a free gov-
ernment like ours depends largely on the
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force of an Iinformed public opinion. This
calls for the widest possible understanding
of the quality of government service rendered
by all elective or appointed public officials or
employers. Such an informed understanding
depends, of course, on the freedom people
have to applaud or criticize the way public
employees do their jobs, from the least to the
most important.” Barr v. Matieo, 360 U.s.
564, 577 (1958).

In sum, it is clear that an examination of
both the theoretical framework of our repre-
sentative government and its actual practices
leaves no doubt that direct communication
by a Congressman to the electorate, through
the republication and public distribution of
speeches and committee records, is conduct
“generally done” by Members of Congress “in
relation to the business before it,” Kilbourn
v. Thompson, supra at 204, is clearly “related
to the due functioning of the legislative
process,” United States v. Johnson, supra at
179, and is surely within “the sphere of legit-
imate legislative activity,” Tenney v. Brand-
hove, supra at 376. Accordingly this conduct
is protected from grand jury investigation by
the Speech or Debate Clause.

B. Prior Decisions Confirm that Republica-
tion by & Member of Congress of a Speech or
Committee Record is Privileged Under the
Speech or Debate Clause.

Prior to the case at bar, courts have on five
occasions expressed views upon the scope of
the Congressional privilege with respect to
republication of official documents. We be-
lieve that these decisions fully support our
position.

1. Hearst v. Black, 87 F. 2d 68 (D.C. Cir.
1936), was an action to enjoin the Members
of a Special Senate Subcommlittee from re-
taining on and distributing copies of
documents which they had allegedly secured
fllegally. The Court of Appeals agreed that
the seizure of the documents violated statu-
tory and Constitutional rights, id., at 70, but
held nevertheless that Congressional privilege
barred the judiclary from interfering in any
way with the use of the documents by the
Subcommittee, including republication
(copying) and distribution to people outside
of Congress. The Court stated:

“The prayer of the bill is that the com-
mittee be restrained from keeping the mes-
sages or making any use of them or disclos-
ing their contents. In other words, that if we
find that the method adopted to obtain the
telegrams was an invasion of the appellant’s
legal rights, we should say to the committee
and to the Senate that the contents could
not be disclosed or used in the exercise by
the Senate of its legitimate functions. We
know of no case in which it has been held
that a court of equity has authority to do
any of these things. On the contrary, the
universal rule, so far as we know it, is that
the legislative discretion in discharge of its
constitutional functions, whether rightfully
or wrongly exercised, is not a subject for Judi-
clal interference.

“The Constitution has lodged the legisla-
tive power exclusively in the Congress, If &
eourt could say to the Congress that it could
use or could not use information in its pos-
session, the independence of the Legislature
would be destroyed and the Constitutional
separation of powers invaded.” Id., at T1-T2.

2, After a twenty-year hiatus, the republi-
cation issue was again presented, this time in
& libel suit. In Methodist Federation for So-
ecial Action v. Eastland, 141 F. Supp. 729
(D.D.C. 1956) (three-judge court), the Sen-
ate Internal Security Subcommittee has
printed a limited number of pamphlets ac-
cusing several well-known and respectable
groups, including the plaintiff, of being Com-
munist-front organizations, The Subcommit-
tee then ordered another 75,000 copies to be
printed. Claiming that the accusations in the
pamphlet were false and defamatory and
would cause irreparable injury, the plaintiff
requested a restraining order against republi-
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cation and widespread distribution of the
pamphlet., The Court assumed the plaintifi’s
assertions of malicious defamation and irrep-
arable injury to be true but dismissed the
case on the grounds of the Congressional
privilege of the Speech or Debate Clause,
holding:

*“By express provision of the Constitution,
Members of Congress, ‘for any Speech or
Debate in either House . . . shall not be

questioned in any other place. Art. I, Sec.
6

“The premise that courts may refuse to
enforce legislation they think unconstitu-
tional does not support the conclusion that
they may censor Congressional language they
think libelous. We have no more authority to
prevent Congress, or a Committee or publie
officer acting at the express direction of
Congress, from publishing a document than
to prevent them from publishing the Con-
gressional Record. If it unfortunately hap-
pens that a document which Congress has
ordered published contains statements that
are erroneous and defamatory, and are made
without allowing the persons affected an op-
portunity to be heard, this adds nothing to
our authority. Only Congress can deal with
such & problem.

“The Constitutional history called to our
attention includes no instance in which an
English court has attempted to resirain
Parllament, or an American court to re-
strain Congress, from publishing any state-
ment . ..

“As to the members of the Senate Sub-
committee, the complaint is dismissed for
lack of jurisdietion. Cf. Hearst v. Black,
supra,” Id., at T31-732.

Thus, in this case, as in Hearst v. Black,
the Court concluded that the Constitutional
privilege of Members of Congress embraced
republication of Subcommittee reports and
placed this action beyond the cognizance of
the judiciary.

3. In Hentoff v. Ichord, 318 F. Bupp. 1175
(D.D.C. 1970) the Court held unequivocally
that the Speech or Debate protects Members
of Congress from any judicial accountability
for republishing committee reports. The ac-
tion was brought to prevent the Members
of the House Committee on Internal Secu-
rity and the Public Printer from repub-
lishing and distributing to the public 6,000
copies of a Committee Report which, if
circulated, would infringe the plaintifis’
First Amendment right. The rellef sought
was an injunction against republication and
distribution, limited the Reporter's disclo-
sure to insertion in the Congressional Rec-
ord and such discussion as would ordinarily
follow in debate on the floor.

Relying on the Speech or Debate Clause,
the Court dismissed the complaint as to the
Members of Congress.

After reviewing the precedents,
Gesell stated:

*.. . These cases establish that the courts
lack jurisdiction to entertain an action seek-
ing any remedy against a Member of Congress
for any statement made or action taken In
the sphere of legitimate legislative activity.

“Plaintiffs contend that . . . this Court may
restrain Congressmen from publishing, filing,
or distribution, except by insertion in the
Congressional Record, a report that impinges
upon First Amendment rights.

“The Court is of a contrary view. Members
of Congress have the same right to speak as
anyone else. Their legislative activities are
not limited to speech or debate on the Foor
of Congress. Information in this Report in-
volves matters of public concern, and the
Court will take no action which limits the
use that individual Congressmen choose to
make of the Report or its contents on or off
the Floor of Congress. No injunction is ap-
propriate against any Congressman named
defendant.” Id., at 1179 (emphasis added).

The Court then followed the distinctions in
Kilbourn v. Thompson, supra and Powell v.

Judge
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McCormack, supra, between Members of Con-
gress, who are totally immune from judicial
accountability, and ministerial agents, who
may be held liable for enforcing Congres-
sional orders. Thus, the Court restrained the
Public Printer from republication but held
the Members of Congress absolutely privi-
leged from accountability. And with respect
to the latter, Judge Gesell explicitly stated
that the privilege of Congressmen was within
“the sphere of legitimate legislative activ-
fty.” 12

4. The only case which even suggests that
a Congressman's privilege may be diluted for
republishing a speech or Committee report
is MeGovern v. Martz, 182 F. Supp. 343 (D.D.C.
1960) . However, a close reading of the facts
and opinion in that case shows that it lends
but very limited support for the proposition
that the protection of Speech or Debate
Clause does not extend to republication.

The McGovern case involved a libel action
by Congressman (now Senator) McGovern,
who sued the publisher of a newsletter for
falsely reporting that he had sponsored a
“Communist front.” The defendant counter-
claimed that the Congressman had inserted
certain defamatory remarks into the Congres-
sional Record. There was no republication of
these remarks.® The Court granted McGov-
ern's motion to dismiss the eounterclaim on
the ground of Congressional privilege. Id. at
848. The Court then addressed itself to
whether the privilege would protect circula-
tion of reprints from the Congressional Rec-
ord. Its remarks on this issue are obifer dic-
tum since neither reprints nor unofficial dis-
semination was involved. Further, the Court
recognized that Congressmen must be “pro-
tected and thereby free to inform thelir con-
stituents,” and belleved that a privilege,
albeit qualified by a malice requirement, was
applicable. Id. at 34814

It is evident that McGovern v. Martz can-
not be read broadly as a precedent that re-
publication of committee reports or tran-
scripts is not protected by the Speech or
Debate Clause, for four basic reasons:

(a) The discussion was obiter dictum. Due
to the failure of proper adversary presenta-
tion the Court was unaware of prior prece-
dents, including Hearst v. Black, supra,
which is binding on the District Courts for
the District of Columbia. And the only hold-
ing of the case related to insertions in the
Congressional Record.

(b) Even in dictum, the Court did not say
that republication was not protected by the
Speech or Debate Clause. Rather it stated
that a privilege existed but was not abso-
lute. As we shall show, infra section C., the
Court’s logic in a libel suit would compel an
absolute privilege in a criminal prosecution
case,

(¢) In qualifying the privilege by a malice
standard the Court was clearly in error. The
Supreme Court in Tenney V. Brandhove,
supra at 377, held explicitly that if the priv-
ilege exists it is absolute: “The claim of an
unworthy purpose does not destroy the priv-
flege.” See also Cochran v. Couzens, 42 F.
2d 783 (D.C. Cir. 1930) cert. denied 283 U.S.
874. Having determined that republication
was within “the sphere of legitimate legis-
lative activity,” the Court was bound to hold
the privilege absolute. And as long ago as
1896, the Supreme Court held that an of-
ficial’s personal malice is relevant only when
the officials acted *in reference to mat-
ters . . . manifestly or palpably beyond
his authority.” Spalding v. Vilas, 161 U.S. 483.
See also Barr v. Matteo 360 U.S. 564 (1959).

(d) The qualifying dictum in the McGov-
ern case has not been followed. Hentoff v.
Ichord, supra at 1179,

5. The Supreme Court has settled decislve=
ly that the privilege of a non-elected Execu=
tive officlal encompasses republication and

Footnotes at end of article.
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that the privilege is absolute even in libel
cases. In Barr v. Matteo, 360 U.S. 564 (1958)
and its companion case Howard v. Lyons, 360
U.S, 503 (1959), two subordinate officials in
the Executive Department were sued for is-
suing and circulating copies of defamatory
press releases’ Invoking the judicially-
created doctrine of Executive privilege for
acts within the legitimate sphere of of-
ficial conduct, the Court stated:

« .. It would be an unduly resirictive
view of the scope of the duties of a policy-
making executive official to hold that a pub-
lic statement of agency policy in respect
to matters of wide public interest and con-
cern is not action in the line of duty.” 360
U.S. at 575. (Emphasis added.)

And the Court held: “The fact that the
action here was within the outer perimeier
of petitioner's line of duty is enough to
render the privilege applicable . . .” Ibid.
(Emphasis added.)

As the Court below observed in its de-
cision (Slip Opinion, pp. 14-15), judicially
developed rules in cases of non-Constlitu-
tional privilege bear upon the scope of the
Congressional privilege since the former
“gurely does not warrant broader protection
than the legislative privilege based upon the
Speech or Debate Clause.” By a parity of rea-
soning, the Supreme Court’s holding that
republication of documents and their dis-
tribution to the public by Executive officials
is absolutely privileged applied with at least
equal force to the Constitutional privilege
of Members of Congress. And no amount of
legal alchemy can make a public press re-
lease by a subordinate official of the Execu-
tive department more within his legitimate
sphere of activity than the circulation of
coples of the official record of a Senate Sub-
committee by a Member of Congress who is
under the Constitutional obligation to in-
form his constituents about the workings
of government.

In sum, the civil cases which have been
heretofore decided uphold the Constitutional

privilege of Members of Congress to repub-
lish and distribute to the electorate official
committee records.®

C. The of the Speech or Debate
Clause and the Principles of Separation of
Power Require that the Privilege Protect
Members of Congress who Inform the Elec-
torate about Executive Conduct of Foreign
Affairs, from Intimidation and Harassment by
the Executive.

Even if prior precedents were ambiguous
and qualified the legislative privilege in civil
case, their logic, when combined with the
historical purposes of the Speech or Debate
Clause and the sphere of its contemporary
importance in our system of separation of
powers would establish an absolute privilege
to govern the facts of this case. The civil
cases presented typieally a claim that a Mem-
ber of Congress was using the authority of
his office to violate willfully an individual’s
rights. That kind of situation creates the
maximum temptation for Intervention by
the judiciary on the side of the individual,
and there may very well be circumstances, in
which no other means is avallable to safe-
guard the preferred constitutional rights of
the individual, that the judiciary will be
compelled to draw the balance on the side of
the individual Cf. Hentoff v. Ichord, supra.

On the other hand, what is now before this
Court is a classic separation of powers case.
The judiciary is not being asked to balance
the rights of individuals, including preferred
Constitutional rights, against the privileges
of Members of Congress; to the contrary, the
Executive branch of government has come
to the Courts and claimed that it may deter-
mine what a Member of Congress may tell
his constituents about matters of over-

Footnotes at end of article.
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whelming public concern. We do not exag-
gerate by saying that this claim challenges
the fundamental character of our tripartite
system of government. To any such claim, the
Constitution must stand as an impenetrable
barrier.

The Executive's contention that it may
institute criminal proceedings against a Con-
gressman for speaking to the electorate flies
in the face of the historical purposes of the
Speech or Debrate Clause, The Clause was
drafted to secure absoclute freedom of speech
for Members of Congress. It was the end
product of a lineage of legislative free speech
guarantees from the English Bill of Rights of
1689 to the first State constitutions and the
Articles of Confederation. See generally
Tenney v. Brandhove, supra at 372-75. None
of these provisions drew a distinction be-
tween a speech of a legislator directed at his
colleagues and one to his constituents.’” On
the contrary, the Court in Tenney stated that
the Clause was designed to protect both. Id.,
at 377 and fn. 6. This is consistent with no
less an authority than Thomas Jefferson.
When a Federal grand jury protested against
abuses by Congressmen who disseminated
slanderous accusations to the public, Jeffer-
son responded that the framers of the Con-
stitution wrote the Speech or Debate Clause
to allow Congressmen to inform the elec-
torate without inhibition:

“[T)hat in order to give to the will of the
people the influence it ought to have, and the
information which may enable them to exer-
cise it usefully, it was part of the common
law, adopted as the law of this land, that
their representatives, in the discharge of
their functions, should be free from the
cognizance or coercion of the coordinate
branches, Judiciary and Executive.” 7 Writ-
ings of Thomas Jefferson 158 (Ford Ed. 1896)
(Emphasis added).

The privilege must be read to protect re-
publication and public distribution of
speeches and committee records, As we have
shown above (Part A), this is & principal
avenue relied upon by Members of Congress
to provide the people with “the information
which may enable them to exercise it use-
fully." 18

The Constitutional evil which would re-
sult from denying the privilege’s applicabil-
ity to the informing function of Congress is
magnified when this is done at the behest of
the Executive and with respect to material
which is critical of executive behavior. If
the Executive branch may, at will, institute
criminal proceedings against and interrogate
Members of Congress before grand juries
about publications of their speeches and
committee reports which they sent to the
electorate, it will possess the power to iso-
late effectively all but the most courageous
legislators from their constituents. If such
a rule applies, Congressmen will have to
watch what they say to the people—in press
releases, newsletters and anything spoken
outside of the four walls of the Capitol—
lest it offend the Executive and open them
up to harassment, grand jury inquisitions
and prosecutions. Yet if the Speech or De-
bate Clause means anything, 1t is that courts
and prosecutors are not referees over what
Congressmen say to peopie.

Nor are these consequences mere specula-
tion, For this case reveals the present im-
portance of the central historical purpose of

the Speech or Debate Clause, “to prevent
intimidation by the Executive and account-

ability before a possible hostile Judiciary,”
United States v. Johnson, supra at 181. Hav-
ing for years kept secret from the American
people the real history of our involvement
in Indo-China, and having attempted to im-
pose & prior restraint on the press, the
Executive now retaliates against a Senator
who revealed to the people—the true sover-
eign—the reasons why the Executive, without
Congressional authorization, took the coun-
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try into war. The Executive would thereby
establish that it, and it alone, has sole
authority to reveal to or withhold from the
people any information it chooses. As long
as our government is to continue as one of
separation of power, this cannot be, The
proper rule of Constitutional law was stated
in Methodist Federation v. Eastland, supra, at
731:

“Nothing in the Constitution authorizes
anyone to prevent the President of the
United States from publishing any state-
ment . . . similarly nothing in the Consti-
tution authorizes anyone to prevent the Su-
preme Court from publishing any statement.
We think it equally clear that nothing au-
thorizes anyone to prevent Congress from
publishing any statement.”

In conclusion, we wish to bring to the
Court’s attention a speech given by Senator
Sam Ervin on the Floor of the Senate on Sep-
tember 20, 1971. Coming as it does from an
acknowledged expert on Constitutional law,
we wish to set forth herein some significant
excerpts from this speech:

“The events now transpiring in Boston be-
fore a Federal grand jury put into question
[a] principle of freedom secured by our
predecessors.

. * - . -

“I have in mind, of course, the efforts of
the administration to inquire into the actions
of the junior Senator from Alaska (Mr, Gra-
vel) in connection with the revelatlions of
the contents of the Pentagon Papers.

“The Administration, through its lawyers
in the Internal Security Division of the Jus-
tice Department, has made a direct and
broadscale attack on the rights of all Sena-
tors, upon the prerogatives of the Senate, and
upon the Constitutional guarantees which
have been established to protect the Congress
from harassment by a vindictive Executive. It
is an attack on the independence and free-
dom of this body.

- * - - -

“The privilege of the Speech or Debate
Clause protects legislators not only from
prosecution by the Executive and from the
Judiciary. Quite obviously it also protects
them from instrumentalities such as the
grand jury, which can be used as the Execu-
tive's instrument of harassment and perse-
cution.

“It must be stressed that the privilege
does more than immunize the legislator
against attempts to punish him or to exact
retribution for the things he says in the
course of performing his legislative dutles.
The privilege also protects him against hav-
ing to defend or justify or explain what he
has said. The privilege seeks to free the leg-
islator from being harassed by law suits,
grand juries, and prosecutors. Were this not
s0, the independence of the legislator might
just as well be destroyed by forcing him to
defend himself all over the country.

“There is another reason why the priv-
ilege against inquiry into a speech does not
depend on the legality or Constitutionality
of the act to which it is tied. That is because
the privilege seeks to avoid any abridgement
of the freedom of a legislator, even from
fear of future retribution. If a legislator
knew that he had to account for the pos-
sibility that he would have to defend or
justify his speech sometime in the future,
then he would not be as willing to express
himself on controversial matters.

“The administration's motives in pressing
this action are not only aimed at the priv-
flege, but at a Senator who dared oppose
it on the war, and who had the effrontery
to use information the administration de-
sired to keep from the people. If the ad-
ministration were to have its way, we must
remain in total ignorance of what has trans-
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pired in Vietnam, and anything else the
Goverment does, unless it chooses to tell
us. By suppressing this information, the
executive branch has tried to keep the Con-
gress and the Nation in total ignorance.
Now it tries to dictate what the scope of a
Senator’'s business is, and where and when
and how he may conduct it. The tendency,
if not the intent, of this effort is to harass
the Senator from Alaska, and thereby to
silence him and other critics in this body
along with those who are outside these
halls.

“The p of the privilege 1s to protect
the legislative branch from a vindictive ex-
ecutive and a hostile judiciary. It is an
element of the principle of separation of
powers.

L4 Ld * - L]

“Here, that is precisely the case. Ulti-
mately, I suppose the question of a criminal
action may be involved. But the prosecution
will be to protect the special interests of the
Executive in its efforts to keep its secrets
from the Congress and the people. The mo-
tive, of course, is to suppress opposition to
Executive policy in the Congress and in the
country. When the Speech or Debate Clause
is involved In a clash between the executive
and the legislative, the history of this legis-
lative immunity is especially important. The
immunity was finally gained only after
Charles I had lost his head. And he lost
his head in part at least because he im-
prisoned members of Parliament who had
opposed him in needless and costly overseas
wars, even to the extent of presuming to vote
to deny him funds for the war, The estab-
lishment of the legislative privilege came
during the fight by the legislature to es-
tablish its independence from a king who
claimed total power. The historical pre-
cedents are too close to be ignored. We see
history repeating itseif.”

We respectfully submit that the Court be-
low erred in holding that a United States
Senator may be subjected to grand jury in-
terrogation and the Institution of criminal
proceeding for making available to the
people coples of an official subcommittee rec-
ord critical of Executive conduct in foreign
affairs,

I11. The protective orders issued by the court
below do not adequately guarantee Sena-
tor Gravel’s constitutional rights, and it
was error to deny the motion for further
relief
A determination of the ambit of the con-

stitutional protection secured by the Speech

or Debate Clause, or, conversely, a delinea-
tion of the legitimate scope of grand jury
questioning, is only one aspect of the in-
stant litigation. Another aspect, which is
equally important, concerns the procedures
which must be established to protect ade-
quate these substantive rights. The Supreme

Court has admonished on numerous occa-

sions that the vindication of legal rights is

largely dependent upon the procedural rules
under which these rights are enforced.

“[T]he procedures by which . . . as case [is]

determined assume an importance fully as

great as the validity of the substantive rule
of law to be applied. And the more impor-
tant the rights at stake the more important
the procedural safeguards surrounding

those rights.” Speiser v. Randall, 357 U.S. 513

(1958).

Bince the constitutional rights which seek
protection in this proceeding are of the high-
est order of magnitude, it Is essential that
the procedures utilized be examined with
the strictest serutiny so that these rights do
not, in effect, bottom-out for lack of pro-
cedural safeguards. In failing to allow for
any procedural mechanism to enforce its
protective orders, the Court below has
stripped these legal rights of any safeguards.
In the first part of this section, we shall
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demonstrate why the protective orders issued
by the Court below, standing alone, do not
adequately protect Senator Gravel's constitu-
tional rights. In the second part, we tender
an alternative procedure under which the
legitimate interests of both Senator Gravel
and the respondent may be realized.

A. Because Enforcement of the Protective
Order is Vested Unchallengably, and Unre-
viewably in the Government, it Does Not
Guarantee Adequately Senator Gravel's Con-
stitutional Rights.

As the Court below correctly observed in
its decision of October 4, 1971, the constitu-
tional interests which must be protected in
this proceeding by virtue of the Speech or
Debate Clause are those of Senator Gravel,
and not prospective witnesses. Ordinarily, a
party may protect against illegitimate ques-
tioning by the grand jury by simply refus-
ing to answer a given question and securing
judicial review. Yet in this case, Senator
Gravel will not be present during the ques-
tioning and has no means of assuring that
the protective orders are not violated. Sena-
tor Gravel thus has no method of objecting
to questions which in his view may be im-
permissible under the Constitution and the
protective orders. Nor can he control the wit-
nesses and their inclination to answer. Thus
a legally prohibited question may be posed
and answered without the party whose legal
rights are violated—Senator Gravel—being
able to object and secure judicial review. Un-
der the decision of the Court below, the
prosecutor and the witness are, in their un-
challengable and unreviewable discretion,
the final arbiters of Senator Gravel's con-
stitutional privilege. Realistically, of course,
this reduces to the discretion of the prosecu-
tor. The witness will probably be unaware
of the protective orders; ¥ if aware, he is
hardly in a position to construe them; * and
eéven if able, he would have to be willing to
risk a contempt citation on behalf of the
rights of another.® The grand jurors are no
check since they too were not informed by
the Court below of the protective orders,
would not in any event know how to con-
strue them, and might even on their own
initiative pursue illegitimate inquiries.

Nor can an after-the-fact remedy cure
the illegitimate inquiry. Exclusionary rules
are usually relied upon to protect privileges
such as the attorney-client and husband-
wife, for those privileges seek to bar the use
of privileged information in a criminal trial.
The privilege of the Speech or Debate Clause,
however, by its very terms prohibits the il-
legitimate questioning itself. Such inquiry
into the official conduct of a Member of Con-
gress violates the separation of powers prin-
ciples at the root of the Clause. And, as
Senator Ervin stated (supra, p. 47), the
privilege must protect legislators from in-
strumentalities such as the grand jury which
“can be used as the Executive’s instrument
of harassment and persecution.” He con-
tinued:

“It must be stressed that the privilege
does more than immunize the legislator
against attempts to punish him or to exact
retribution for the things he says in the
course of performing his legislative duties.
The privilege also protects him against hav-
ing to defend or justify or explain what he
has said. The privilege seeks to free the leg-
islator from being harassed by law suits,
grand jurles, and prosecutors.”

And see United States v. Johnson, 418 F.
2d 56 (4th Cir, 1969), where the Court stated
that the grand jury's receipt of evidence
about the Congressman's speech was “con-
stitutionally impermissible.”

Accordingly, if illegitimate questions are
posed to and ansvered by a witness, with
Senator Gravel not present and unable to
object, there is no realistic possibility of judi-
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clal review or remedy and the constitutional
violation becomes an irreparable fait accom-
pli. In sum, the Court below has decreed
rights without a remedy.

The Court below has attempted to justify
the creation of these unenforceable unre-
viewable rights by positing that its protec-
tive orders will be complied with scrupu-
lously as a result of the “good faith” of
government counsel.® With all due respect,
we believe that this theory is totally un-
supportable for three fundamental reasons.

First, in an adversary system such as ours,
no party has ever been forced to depend en-
tirely on the untrammelled discretion of his
opponent to enforce his vested rights. It is
one thing to say that we generally rely in
part on the good faith of government offi-
cials to carry out their orders; it is quite
another for a court to foreclose every op-
portunity in the party for whom the order
is issued—the party whose rights are at
stake—to determine for himself whether it
is being complied with, to make obje~tions
where necessary to obtain a final judieial
determination, and, perhaps, to never know
with certainty whether his rights were re-
spected.® Surely no court would hold that a
black plaintiff who proves a denial of his
right to vote or right to desegregated educa-
tion on the grounds of race is then left for
his remedy entirely to the good faith of the
State voting registrars or school board, with-
out any ability to determine whether they
comply or to seek judiclal review. Yet that
is the logic of the Court below, for it found
that the government attorneys issued sub-
poenas for purposes of Inquiry before the
grand jury in violation of Senator Gravel's
rights and nevertheless held that the en-
forcement of his rights must be unchal-
lengeable and unreviewable. Not only is
there no method by which Senator Gravel
can object to a question and thereby secure
a judicial determination, but the order of
the Court below effectively bars any ap-
pellate review of questions of constitutional
fact. The duty of this Court, as all appellate
courts, “is not limited to the elaboration of
constitutional principles; [the court] must
also review the evidence in proper cases to
make certain that those principles have been
constitutionally applied.” New York Times
v. Sullivan, 376 U.S. 254, 285 (1964). As Mr.
Justice Brennan sald, “to accept this sug-
gestion"—that judicial review of questions
of constitutional fact may be dispensed
with—

“Would be to abnegate the responsibility,
ultimately the responsibility of the United
States Supreme Court, to uphold constitu-
tional guarantees. In . . . areas involving con-
stitutional rights the Court has consistently
recognized its duty to apply constitutional
standards on the basis of an independent re-
view of the facts of each case.” Brennan, “The
Supreme Court and the Meikeljohn Inter-
pretation of the First Amendment,” 79 Harv.
L. Rev. 1, 7 (1965) (footnote citing cases
omitted).

We respectfully submit that the order of
the Court below amounts to an abdiction of
ultimate judicial enforcement that is con-
stitutionally impermissible, is unprecedented
in the history of constitutional jurispru-
dence, and stands the principle of Marbury v.
Madison on its head.

Second, the nature of this particular pro-
ceeding must be borne in mind. Senator
Gravel has come to court charging the Execu-
tive “with intimidation,” United States v.
Johnson, supra at 181. This charge is not
lightly made; it is shared by respected mem-
bers of Congress and by noted and objective
historians.® Nor may its relationship to his-
tory be ignored. Perhaps In no other area of
constitutional law is Mr, Justice Holmes’ ad-
monition so valid that “a page of history is
worth a volume of logic."” New York Trust
Co. v. Eisner, 256 U.S. 345, 349 (1821). The
institution of criminal proceedings against
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a Member of Congress in refallation for a
speech critical of Executive conduct in for-
eign affairs is a recreation of the seditious
libel prosecutions which are at the historieal
root of the Clause, United States v. Johnson,
supra at 178. When Charles I was at first
criticized and eventually denied funding
from Parliament to continue fighting a need-
less war overseas, he struck back at his cri-
tics by prosecuting Sir John Elllot and others
for “seditious’ speeches in Parllament. The
consequence was the greatest constitutional
crisis in English history until, in 1668, “after
a long and bitter struggle, Parliament finally
laid the ghost of Charles L"” Tenney v.
Brandhover, supra at 372. As Senator Ervin
observed, “We see history repeating itself.”

In a conflict such as this one between co-
ordinate branches of government, the wvery
principles and history of the doctrine of sepa~
ration of powers belies the notion that a leg-
islator must depend for the preservation of
his privilege upon the good will of officials of
the executive department. As we have noted
above, the privilege was the final result of a
long and bloody struggle between the Crown
and Parliament and secures the rights of leg-
islators on much firmer foundation than the
good falth of the executive. This imposes a
peculiar obligation on the judiciary to act as
a neutral and ultimate arbiter of the privi-
lege. Any rule of procedure which denies this
role to the judiclary and, in the face of his-
torical condemnation, places it in the execu-
tive, is unconstitutional.

Third, even If the utmost good faith of
counsel for the executive is assumed, the
Protective Order standing alone would not
guarantee adequately Senator Gravel's con-
stitutional rights, For it is readily apparent
that with both acting in good faith, counsel
for the government may ask and a witness
might answer illegitimate questions. All
lawyers of experience know that, as with any
statute or court opinion, no order of a court
can. be free from ambiguity or the need for
interpretation. Borderline situations are
bound to occur, and it does not denigrate
counsel for the government to suggest that
they surely will be influenced in their con-
struction by their interests and their views of
the legal principles involved, which may be
very different than our own and those of the
court.

Throughout the proceedings in the Court
below, counsel for the government vigor-
ously asserted legal arguments on the scope
of the Speech or Debate Clause which were
based on construing precedents and history
in the narrowest possible manner, and we
were not able to agree on even minor issues
of law. In fact, the government's initial legal
position, which has been retreated from re-
luctantly only in the face of adverse rulings
by the Court below, was that the Speech or
Debate Clause had no applicability at all to
these proceedings and that Senator Gravel
could be interrogated by the grand jury and
criminally prosecuted for holding the Sub-
committee hearing, In light of this and simi-
lar positions taken by counsel for the govern-
ment, it is fanciful to assume that their
opinion of the permissibility of questioning
will coincide with our's or the court's. Cf.
Alderman v. United States, 394 U.S. 165
(1968).

It should also be pointed out that we and
counsel for the government have not been
able to agree upon the operative scope of
the orders of the Court below. On October
12, 1971, we moved in the Court below for
reconsideration on the issue of republication
and reguested a stay of Dr. Rodberg's sub-
poena pending reconsideration. The stay was
granted, and the Court took the matter under
advisement and asked for briefs from the
government, While the stay was in effect
and the matter under advisement, counsel
for the government sought to compel the ap-
pearance of Howard Webber, Director of
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M.I.T. Press, before the grand jury to testify
about the conduct of Senator Gravel and his
aide, Dr. Rodberg, in attempting to have the
subcommittee record republished. Moreover,
the subpoena was duces tecum, ordering Mr.
Webber to produce all records and notes of
conversations with Dr. Rodberg on July 23,
1971, “concerning the Pentagon Papers.”
This action was clearly in violation of the
intendment of the stay, and it is hard to
believe that counsel for the government did
not realize that this action would moot the
legal issue taken under advisement. Only
as a result of our discovering this acciden-
tally were we able to intervene and preserve
our legal position. And even after the Court
below granted a ten-day stay of Mr. Web-
ber’s subpoena to retain the status quo for
appeal, the government still intended to en-
force the subpoena duces tecum by resorting
to a strained reading of the stay orders. The
only reason that the legal issues before this
Court have not been mooted is that this
Court, at the conclusion of argument on the
motion for stay pending appeal, was able
to persuade government counsel to tempo-
rarily suspend its efforts to enforce the
Webber subpoena.

If the counsel for the government is al-
lowed in their absolute discretion to inter-
pret and enforce the protective orders in the
same fashion, the constitutional harm will be
irreparable,

Finally, the language of the Memorandum
Decision of the Court below and the protec-
tive orders do not dispel fears that Senator
Gravel's rights will be respected scrupulously.
It is apparent that even in good faith illegiti-
mate questions might be posed and answered.
We list the following as examples of how
Senator Gravel's rights will be jecpardized
by sole rellance on counsel for the govern-
ment and the witness in enforcing the pro-
tective orders:

a. Counsel for the Justice Department has
informed us that they intend to ask how and
from whom Senator Gravel obtained the ma-
terlal which he read to the Subcommittee.
Counsel may think this justified by referring
to the language of the Court's opinion allow-
ing questioning “as to the actlivities of third
parties with whom [Rodberg| and the Sen-
ator dealt.” We think the question would be
barred by Paragraph (1) of the Protective
Order = and would certainly object to it. Yet
we would not be able to and, if the witness
decides in his discretion to answer it, he
becomes the filnal arbiter, reaching an un-
reviewable and unconstitutional end,

b. Similarly, other questions about “third
parties with whom . . . the Senator dealt”
may well relate to whose advice the Senator
sought and received on whether to hold the
hearing, who helped in drafting the intro-
ductory remarks, and who helped prepare the
material for inclusion into the record—all
of which, in our view, would be barred by
the same provision and possibly Paragraph
(2) as well,” See also United States v. John-
son, supra. Here, too, some mechanism is
necessary to enable Senator Gravel himself to
assert his rights without being forced to de-
pend on the judgments of the witness.

c. The Justice Department may also wish
to rely broadly on the Court's statement
that Dr. Rodberg may be questioned about
“his own actions previous to his joining the
Senator's personal staff.” Yet those gues-
tions may relate directly to Senator Gravel's
official activities and blantantly violate the
Speech or Debate Clause (and the Protec-
tive Orders), but there is no means by which
Senator Gravel can prevent the witness from
answering and turning a Constitutional vio-
lation into a fait accompli.

Examples such as these can be multiplied
many times over. The decision of the Court

Footnotes at end of article.
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below has the effect of allowing the unreview-
able and unremediable violation of Sen-
ator Gravel's constitutional rights and of
the principles of separation of powers. The
probability of irreparable constitutional vio-
lations is so high that questioning of the
witnesses under the terms set forth by the
Court below cannot be permitted under the
unrealistic hope that Senator Gravel’s rights
will not be infringed.®” The government is
playing with loaded dice, and the courts can-
not wait until the wrong number is rolled.
We now address ourselves to the procedures
which we think ought to be applied.

B. The Court Below Erred in Denying the
Motion for Further Rellef.

A delicate mechanism in this case is es-
sential to protect Senator Gravel's consti-
tutional rights from predictable infringe-
ments in these grand jury proceedings. As
in PFirst Amendment cases, “sensitive tools”
are necessary in order to Insure that pro-
tected rights are not suppressed through the
use of insufficlent procedural safeguards,
Speiser v. Randall, 357 U.S. 513 (1058). We
believe that a delicate mechanism is avall-
able which will safeguard the constitutional
rights at stake in this proceeding and at the
same time allow the grand jury to investigate
into lawful areas of inquiry. But we wish to
emphasize, before discussing our proposed
procedures, that the burden is not on us but
on Appellee to come forward with acceptable
procedures,

The grand jury is an integral part of the
judicial branch of government and is not
merely a tool of the prosecution. Wood v.
Georgia, 370 U.S. 375 (1962) ; Brown v. United
States, 357 U.S. 41 (1959). The constitutional
conflict has arisen in this proceeding because
the executive has chosen to ignore the func-
tion intended for the grand jury by the
Constitution, which is to safeguard consti-
tutional liberties and “to stand between the
prosecutor and the accused,” Hoffman v.
United States, 341 U.S. 479 (1951), and has
determined instead to turn it into an investi-
gative and prosecutorial instrument. The
executive does not thereby rely on its own
powers and processes; instead, it comes to
the Federal courts and asks the judiciary to
invoke the judiclary’s compulsory process,
enforceable by the contempt power, in a
manner which will violate important consti-
tutional rights in our system of separation
of powers. Unless and until the executive
can prove that these rights are not in danger
of infringement, the courts must refuse to
lend assistance. For, absent such a showing,
any order by the courts in aid of the grand
Jury proceedings will itself work an uncon-
stitutional end by the judiciary a
party to the violation of separation of pow-
ers and the privilege of the Speech or Debate
Clause. Preventing the government's investi-
gation through the grand jury from being
impeded is not a sufficient justification for
abridging constitutional rights, as the Su-
preme Court has emphasized time and again
in Fifth Amendment cases:

“If this result adds to the burden of
diligence and efficiency resting on enforce-
ment authorities, any other conclusion
would compromise in important constitu-
tional liberty.” Hoffman v. United States,
supra at 489-90.

Thus, it must be said, as in Speiser v.
Randall, supra at 520 that the government
“clearly has no compelling interest at stake
such as to jJustify a short-cut procedure
which must inevitably result in suppressing
protected [rights].” To put the matter an-
other way, respect for the Constitution is
more important than respect for the con-
venience of the Justice Department.

Guldance for the construction of con-
stitutionally acceptable procedures In this
case 1is avallable from analogous First
Amendment decisions and techniques on
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occasion employed before the grand jury. In
a long line of First Amendment cases, the
Supreme Court has imposed extraordinarily
striet procedural requirements in situations
where the utilization of normal procedures
would affect adversely the exercise of First
Amendment rights. The Court has, for exam-
ple, required that a full adversary hearing
precede any court order to selze allegedly
unprotected written material, Quantity of
Books v. Kansas, 378 U.S. 205 (1964); Marcus
v. S8earch Warrant, 367 U.S. 717 (1961), or to
enjoin allegedly unlawful demonstrations,
Carroll v. Princess Anne County, 393 U.B.
1756 (1968). A similar procedural mechanism
is called for in this case. When It becomes
apparent that the government seeks to ques-
tion a certain witness in an area which im-
plicates the constitutional privilege, a prior
judicial determination, In an adversary
hearing, of the constitutional permissibilitw
of the proposed inquiry is essential.

A technique along these lines has been
heretofore used voluntarily by the govern-
ment in other privilege cases involving tes-
timony before the grand jury. For instance,
in United States v. George, 444 F. 2d. 310 (6th
Cir., 1971), the witness moved to enjoin en-
forcement of a grand jury subpoena on the
grounds that his testimony might Inerimi-
nate his wife and that he was already under
indictment for the transactions being inves-
tigated. The Justice Department filed an af-
fidavit with the District Court setting forth
the scope and purpose of the investigation,
and the Court concluded that nelther privi-
lege was jeopardized.® Even more directly on
the point are cases involving First Amend-
ment rights in which the government volun-
tarily specified the nature of the proposed
inquiry by the grand jury or was ordered to
do so by a court. In Caldwell v. United States,
434 F. 2d 108 (9th Cir. 1970), cert. granted
402 U.5. 942 (1971), after Caldwell filed a
motion to quash the subpoena, the Justice

Department filed documents stating the ex-
tent of legal proceedings already underway
with respect to certaln members of the Black

Panther Party, and partic the spe-
cific incidents about which it was believed
that Caldwell had Eknowledge and would
therefore be questioned by the grand jury.
(A summary of this specification is contained
in the appendix to the petitioner's brief to
the SBupreme Court, pages 6468 and is re-
produced in the margin.) ® In the case of
In Re Verplank, 829 F. Supp. 433 (C.D. Cal.
1971), which presented analogous Constitu-
tional issues, the Court quashed a subpensa
because the government falled to show with
sufficlent specificity the seope and purpose
of legitimate inquiry.

‘We belleve that these precedents suggest
sensible and workable procedures which can
be used in the instant case. We therefore pro-
pose the following:

1. The government should disclose to the
Appellant and the Court below the names of
all persons who have been subpoenaed or who
are to appear before the grand jury in con-
nection with the Pentagon Papers investiga-
tions.® Disclosure of this information to
others may be barred by a protective order.

2. Such a list is necessary because Senator
Gravel is obviously in the best position to
determine, as a threshold matter, which
persons . possess privileged Information. He
will then state to the Court which wit-
nesses do not, to his knowledge, possess such
information, and they may be called and
questioned in the usual manner.

3. With respect to witnesses whom Senator
Gravel contends do possess privileged infor-
mation, the Court can then hold a Fifth
Amendment-type hearing, see Hoffman v.
United States, supra, to determine for itself
;whether there is a colorable claim of privi-
ege.n

4. If a colorable clalm of privilege is shown
for a witness, the government should be re-
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quired to specify the nature and scope of
the porposed inguiry. The specification in
the Caldwell case, serves as an excellent
model.

b6. If it 'is evident from this specification
that none of the proposed areas of inquiry
implicate the privilege, the witness may then
be called. On the other hand, If a cetrain
ares does implicate the privilege, the gov-
ernment should be required to specify the
questions which it intends to ask concern-
ing this area. This detailed specification in a
perhaps limited area of inquiry is also not
novel, for the government has frequently
used it in cases in which it justifies an offer
of immunity in a contempt proceeding. See,
e.g., United States v. Fitzgerald, 235 F. 2d
453, 454 (2d Cir. 1956); In re Ullman, 128 F.
Supp. 617, 628 (S.D.N.¥. 1955), affirmed 350
U.S. 422 (1966). The necessity for such a
specification, in advance, of the questions to
be asked concerning subject matter which
implicates the privilege is lllustrated in the
Webber proceeding. Counsel for the govern-
ment stated in the Courf below that republi-
cation of the Subcommittee record was the
primary area of intended inquiry and that
other areas were “ancillary.” Only an exam-
inatlon of the questions to be asked can sort
out—and allow for judicial review of—the
legitimate and illegitimate.

With respect to other witnesses, on the
other hand, the area implicating the privi-
lege may be distinct from other areas of
clearly legitimate inquiry, and a specifica-
tion of guestions in only the former area
would be required.

6. As a final safeguard, the Court should
instruct the grand jurors and the witnesses
of its orders and a transcript of testimony
should be kept by which the Court can verify
in camera that its orders have been com-
plied with.

We belleve that this procedural mechanism
will adequately safeguard the rights of Sen-
ator Gravel under the Speech or Debate
Clause, will preserve the separation of powers
essential to our scheme of government and
will allow the grand jury to conduct legiti-
mate Investigations. Two arguments appear
to be asserted by Appellee against it—im-
peding the grand jury process and breach-
ing its secrecy. We do not think that these
procedures will unduly impede the legiti-
mate processes of the grand jury; even if
they did, as we have shown supra, pp. 63-65,
the Supreme Court has consistently held that
the balance must be drawn in favor of con-
stitutional rights. Certainly the rule that a
witness may leave the grand jury room after
each question to confer with counsel is a
greater impediment, yet the Sixth Amend-
ment right prevails.® So, too, is an impedi-
ment created by the colorable claim hearing
on the Fifth Amendment enunciated in Hoff-
man v. United States, supra. There is no rea-
son why rights secured by the Speech or De-
bate Clause—rights which insure the con-
tinued viability of separation of powers—
should be treated with less dignity.

Similarly, the secrecy argument does not
provide a compelling reason to renounce
these procedures. The secrecy rule was de-
signed to protect witnesses, not prosecutors;
and since we seek prior determinations of
legality, the rule would appear to be inap-
posite. Moreover, secrecy of grand jury pro-
ceedings has never been adhered to abso-
lutely. A party who can show a “particular-
ized need” may obtain a transcript, Dennis
v. United States, 384 U.S. 855, B6B—T5 (1961);
Pittsburgh Plate Glass Co. v. United States,
360 U.8. 395, 400 (1959); or where there is a
“compelling necessity,” United States wv.
Procter and Gamble Co., 366 U.S. 677 (1958);
or where “good cause” has been shown,
Blumenfield v. United States, 284 F. 2d 46
(8th Cir., 1960) cert. denied, 365 U.S. 812
(1861); or where “‘the ends of justice re-
quire it,” Pittsburgh Plate Glass Co. V.
United States, 360 U.S. 895 (1059); or where
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such disclosure may be required “either in
the general public interest or in the protec-
tion of private rights,” Palmentere v. Camp-
bell, 205 F. Supp, 261 (D.C.Mo., 1962); or fi-
nally, where strong or “substantial reasons"
have been shown for disclosure, United
States v. Elliott, 266 F. Supp. 318 (D.C.N.X.,
1967). And it is noteworthy that the Court
in Dennis, supra at 855, rejected the conten=-
tion that protection of rights can be secured
solely by the supervision of the courts:

“In our adversary system, it is enough for
judges to judge. The determination of what
may be useful to the defense can properly
and effectively be made only by an advocate.”

And cf. Alderman v. United States, supra.

In sum, we are convinced that these pro-
cedures are both feasible and constitutionally
compelled. It was therefore error for the
Court below to have denied the Motion for
Further Relief. And as we stated before, the
burden of establishing constitutionally aec-
ceptable procedures rests on the government,
which afirmatively seeks the compulsory
processes of the Federal courts to ald its in-
vestigation. It is not enough for the govern-
ment to criticize our proposals—the govern-
ment must come forward with an acceptable
alternative or be denied the assistance of
the judiciary to reach an illegitimate end.
The Constitution demands no less,

CONCLUSION

For the reasons set forth herein above,
Appellant respectfully submits that this
Court should reverse the decision of the Dis-
trict Court and hold that (a) the republica=
tion by Appellant of the official record of a
Benate Subcommittee is immune from grand
jury inquiry and (b) Appellant is entitled
to the relief requested in Part III of this
Brief.

Respectfully submitted.

Robert J. Reinstein, Temple University
Law School; 1715 N. Broad Street; Philladel-
phia, Pa.

Herbert O. Reid, Sr., Howard University;
School of Law; Washington, D.C.

Charles L. Fishman, 633 East Capitol
Street; Washington, D.C.

Attorneys for Appellant*
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FOOTNOTES

*Counsel wish to acknowledge the assist-
ance of Ralph Eates, a third-year law stu-
dent at Temple University Law School, in the
preparation of this Brief.

t Senator Gravel duly notified the Sergeant
at Arms of the Senate of Dr. Rodberg's
appointment by letter on June 28, 1971,

2 Government's Memorandum in Opposi-
tion to Motion to Quash, pp. 6-11, This argu-
ment was also vigorouly presented orally.

* Of course, the District Court made other
findings of fact on pages 1-6 of the Slip
Opinion. We do not set them out because
they are not material to this appeal. We do
wish to point out, however, a possible error
in the District Court’s recitation of events
leading up to the June 20 meeting of the
subcommittee. There may be an inference in
the opinion that Senator Gravel read and
inserted into the record from the set of
Pentagon Papers sent under seal from  the
President to Congress. This is not true; Sena-
tor Gravel read from documents which he
had independently obtained. Furthermore,
these documents are not identical in every
respect to the documents furnished under
seal to Congress.

* The third party was an attorney who came
into possession of the documents as ex-
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hibits introduced in a clvil case involving
Perlman.

*Quoted in New York Times v, Sullivan,
376 U.S. 264, 274 (1064).

fa Id., at 275.

8 Elliot’s Debates 576 (Virginia Resolution
of 1798).

7 Wilson, Congressional Government 303
(1885), quoted in Tenney v. Brandhove, 341
U.S. 367,377 In. 6 (1851).

8 Ibid.

®*The Supreme Court has never required
that the privilege encompasses only those
acts for which a nexus can be shown with
pending legislation. On the contrary, the
Court has, for example, held investigations
privileged whose functions were either to
propose legislation or to information the pub-
lic, since they were “within the sphere of
legitimate legislative activity,"” Tenney v.
Brandhove, supra at 376-77 and fn 6. Sim-
ilarly, in Dombrowski v. Eastland, 387 U.S. 82
(1967), Senator Eastland was held privileged
for actions which were not remotely con-
nected with pending or future legislation.
Neither are many speeches on the Floor of
Congress; yet surely the Court of Appeals was
correct in Cochran v. Couzens, 42 F. 2d 783
(D.C. Cir. 1930), cert. denied 282 U.S. 874,
that no showing was necessary that words
spoken between Congressmen were pertinent
to pending or future legislation.

1 Likewlse, Congressmen must have, and in
fact exercise, wide discretion in selecting
modes of direct communication to the elec-
torate with respect to the dissemination of
speeches and committee records on matters
of public interest. A Subcommittee record of
thousands of pages, such as involved here,
can hardly be distributed in newsletter form.
And the government's attempts in the Court
below to characterize the instant publication
as a "commercial enterprise” are both mis-
placed and irrelevant. The undisputed facts
in the record establish that Senator Gravel
will obtain no royalties from the publica-
tion. And, in any event, the Supreme Court
has unambiguously held that material of so-
cial value which is otherwise protected by the
Constitution does not lose that protection
because it is published commercially. New
York Times v. Sullivan, 376 U.S. 264, 265-66
(1964). And uncountable public documents
are commercialized by the Public Printer and
private publishers to enhance circulation.

11 James Madison, 4 Annals of Congress 934
(1794).

12 1n its decision (Slip Opinion, p. 13), the
Court below quoted certain language from
Hentoff. These comments dealt solely with
the liability of the Public Printer, and not
the scope of the Speech or Debate Clause.
Judge Gesell distingulshed Committee Re-
ports from the Congressional Record because
Article I, Section 5 of the Constitution re-
quires a journal of proceedings to be kept;
thus the Court would not enjoin the Public
Printer from including the report in the
Congressional Record. 318 F. Supp. at 1180.
But, as noted in the text, the Court held that
the privilege absolutely immunized the Mem-
bers of Congress themselves from judicial in-
quiry, for causing the Committee report to
be republished anywhere. We therefore re-
spectfully submit that the above-quoted lan-
guage is inapposite to the issue of this case,
which 1s whether a Senator may be held ac-
countable for republishing an official Sub-
committee record. Hentofl holds that he may
not, in an action “seeking any remedy.” Fi-
nally, Judge Gesell did not, as respondents
suggested in the Court below, state that the
courts would investigate into the purpose of
the republication and hold the privilege ap-
plicable only if a valid legislation purpose, in
the sense of relating to proposed legislation,
were shown. On the contrary, the Court had
no dificulty in concluding that the report
was “devold of legislative purpose” and “on
its face contradicts any assertion of such a
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purpose,” id. at 1182, but nevertheless held
the Members of Congress unaccountable in
the judiciary because the report contained
information of public interest and its distri-
bution was thus part of the Congressmen's
“legislative activities.” Id., at 1179, It may be
noted that in the present case, the Court
below stated: “It has not been suggested by
the Government that the subcommittee it-
self is unauthorized, nor that the war in
Vietnam is an issue beyond the purview of
congressional debate and action.” (Slip Opin-
ion, p. 11).

13 A second counterclalm alleged republi-
cation of certain other letters by Mr. Mc-
Govern. This was held barred by the Statute
of Limitations, and was not decided on the
merits. 182 F. Supp. at 349,

4 While the Court stated at one point that
the reason for the rule of Congressional
privilege was “complete and uninhibited
discussion among legislators,” it also rec-
ognized the informing function as another
purpose. Any reading of the Court's opinion
which picks out the former to the total ex-
clusion of the latter makes the opinion in-
comprehensible. Why should the Clause
protect intra-legislative communication but
not a Congressman's statement to the elec-
torate? And if the reason for the privilege
related only to intra-legislative communica-
tions, why should there be even a gualified
immunity for distribution of speeches to the
public? How would a republication of a
libelous speech to another Member of Con-
gress fare? And finally, if only intralegisla-
tive communication is protected, why have
the courts gone beyond the literal language
of the Speech or Debate Clause? Each of
these questions would have had to be an-
swered by the Court in McGovern if it had
meant to exclude public dissemination of
speeches from the Clause altogether.

*In Howard, copies of the press release
were sent to various newspapers and wire
services and to "members of the Massachu-
setts delegation in the Congress .. ." 360
U.S. at 594. The press release in Barr simi-
larly was given wide circulation, In both
cases, the Executive officials went far beyond
merely sending reports to thelr immediate
superiors,

#In the Court below, the Respondent
placed heavy reliance upon Long v. Ansell,
69 F. 2d 386 (D.C. Cir. 1934), calling it “sur-
prisingly close to this proceeding.” The sim-
ple answer is that Long is not a Speech or
Debate Clause case. Senator Long refused to
accept service of process in a libel suit only
on the grounds of the provision in Article I,
Section 6 that immunizes Congressmen from
arrest during a session of Congress. As the
Court made clear, Senator Long did not even
argue the privilege of the Speech or Debate
Clause as a bar to service of process, and the
only discussion of the Clause is in an ex-
tremely brief and somewhat opaque final
paragraph.

The Court below did not rely on Long v.
Ansell, supra. It did, however, cite for sup-
port Restatement of Torts, 1938 ed., Sec. 950,
comment b. It may be observed that the rules
of defamation proposed by The American Law
Institute in 1938 have not, as a general mat-
ter, been accepted by the courts in constitu-
tlonal adjudication. See, e.g., Restatement of
Torts, 1938 ed. Sec. 588, comment a, which
was not followed in New York Times v. Sul-
livan, 376 U.,S. 254, 280 and In. 2d (1964).

17 And when, after the drafting of the Con-
stitution, a British court purported to draw
such a distinction (see Stockdale v. Hansard,
9 A&E.1, 112 Eng. Rep. 112 (1839) ), the reac-
tion in Parliament was so intense that the
decision was almost immediately overruled
by statutes 3 & 4 Vict., c. 9 (1840).

i* And even if this were somehow put on
the “outer perimeter” of a Congressman's
duties, Barr v. Matteo, supra, teaches that it
must be protected by an absolute privilege.
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» Mr. Webber belng an example.

= How, for instance, could anyone but
Senator Gravel object and a court decide the
legal question of whether his conduct was
“intimately related” to the Subcommittee
meeting, as specified in Paragraph 1 of the
October 4 Protective Order?

# It should be noted in this respect that
Mr. Webber was prepared to appear before the
grand jury, bring with him notes of conver-
sations with Senator Gravel's aldes and per-
haps answer all questions about Senator
Gravel—until prevented by the stay pending
appeal.

= Memorandum and Order Denying Motion
for Further Rellef, dated October 20, 1971,
p- 2.

= The Court below denlied our motion for
stenographic coples of grand jury minutes,
thus keeping Senator Gravel in an indefinite
state of uncertainty as to whether his consti-
tutional privilege was violated.

# Henry Steele Commager, “A Senator's
Immunity,” New York Times, October 15,
1971, p. 39 M, col. 5-8.

* Paragraph (1) provides: “No witness...
may be questioned about Senator Mike
Gravel's conduct at the meeting of the Sub-
committee on Public Buildings and Grounds
on June 29, 1971 nor about things done by
the Senator In preparation for and intimately
related to sald meeting.”

* Paragraph (2) provides: “Dr. Leonard S.
Rodberg may not be gquestioned about his
own actions as a member of Senator Gravel's
personal staffl to the extent that they were
taken at the Senator's direction either at a
meeting of the Subcommittee on Public
Bulldings and Grounds or in preparation
for and intimately related to sald meeting.”

¥ Compare Speiser v. Randall, 357 U.S, 513,
526 (1958): “The vice In the present pro-
cedure is that, where particular speech falls
close to the line separating the lawful and
the unlawful, the possibility of mistaken
fact finding . . . will create the danger that
the legitimate utterance will be penalized.”

#=While the witness appeared but refused
to answer eight questions, the significance
of the case is in the specification made by
the Justice Department.

® The government stated In Caldwell that
the following matters in the public domain
indicate to a limited extent the scope of the
matters currently under investigation in-
volving certain members of the Black
Panther Party:

(1) On June 24, 1969, several Black
Panther Party members were granted im-
munity by the Distriet Court in connection
with an asserted grand jury investigation of
possible violations of 18 U.8.C. §§ 2101 and
231, supra. They refused to testify, were held
in contempt, appealed, lost the appeals; and
their cases were pending in this Court in
petition for certiorari.

(2) On August 26, 1969, a motion was made
to quash a grand jury subpoena duces tecum
seeking records of the Huey P. Newton Fund
in connection with an asserted investigation
of possible violations of 18 U.S.C. § 1341,
supra. The subpoena was modified by agree-
ment of counsel and a consent order entered
by the District Court, September 9, 1969.

(3) On December 3, 1969, the grand jury
indicted Black Panther Party Chief of Staff
David Hilliard for a violation of 18 US.C.
§ 871 allegedly committed on November 15,
1969.

(4) On February 5, 1970, the Government
moved to compel compliance with grand jury
subpoenas served on Black Panther leaders
Raymcnd “Masal” Hewitt, John Seale and
Sam Napier, requiring production of docu-
ments relating to publication of three num-
bers (November 22, 1969; December 27, 1969;
and January 3, 1970) of the Panther Party
newspaper, The Black Panther. On March 4,
1970, the Government moved the District
Court to grant immunity to grand jury wit-
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nesses Sherrie Bursey and Branda Joyce
Presley, In connection with these proceed-
ings, the District Court was informed by the
Government that threats to kill the Presi-
dent had been published in the three desig-
nated numbers of The Black Panther, and
that the grand jury was investigating possi-
ble violations of 18 U.S.C. § 1751, “as well
as other matters."

The Government also asserted in Caldwell
that the “following matters relate to [the]
issuance of a subpoena for the testimony of
Earl Caldwell:"

(1) In a New York Times article published
on December 14, 1969, Mr. Caldwell attributed
to David Hilllard the statement that the
Blaclk: Panther Party “advocate[d] the very
direct overthrow of the Government by way
of force and violence [and by] ... picking
up guns ... [and] armed struggle,” and
went on to note that “[in] their role as the
vanguard in a revolutionary struggle the Pan-
thers have picked up guns.” This statement
“coming after the threat of the Panthers to
kill President Nixon, made in the November
22, 1989, issue of The Black Panther, and
prior to the same threat made in the Decem-
ber 27, 1969 and the January 3, 1970 issues,
appeared relevant to an inquiry or investiga-
tion of a possible violation in connection
with the publication of these statements and
related activities of the responsive individ-
uals.”

(2) Mr. Caldwell’'s New York Times articles
of June 15, June 20, and July 28, 1969 quoted
Panther Party Chairman Bobby Seale and
Chief of Staff David Hilliard, and recounted
Mr. Caldwell’s observations and reflections on
the Panthers. [ ] (sic) These included ob-
servations that the Panthers “had been
transformed from a street gang type of orga-
nization to an organization based on an
ideology,” and that the Panthers now talk in
terms of such concepts as “class struggle.”

(3) After David Hilliard’'s November 15,
speech, “a number of instances of similar
statements, made in warlous parts of the
country, were reported by investigative agen-
cies.” “In most instances,” these statements
were attributed to reported Panther Party
members, or persons reportedly “linked to it
or associated with it In some manner.” The
statements, in the context of having guns
attacking the system, the establishment, etc.,
and coupled with obscene invective, included
“Nixon must die,” etc. They were sometimes
made “to small groups of sympathizers,”
sometimes made by “full use of coverage by
the press and the facilities of commercial and
educational radlo and television to dissemi-
nate their messages to a wide audience.”

(4) On December 3, 1969, a San Francisco
disk jockey who had written articles for
The Black Panther, suggested in a program
dedicated to David Hilllard's indictment, that
listeners could support free speech by wiring
the President a fifteen-word telegram quoting
the allegedly threatening passage in Hil-
liard's Moratorim (sic) Day speech.

(5) On January 5, 1970, Eldridge Cleaver,
Black Panther Party Minister of Information,
was interviewed over CBS. In the interview,
he announced plans to return to the United
States from his exile in Africa to go under-
ground, and to lead a “war of lberation
from the fascist imperialist social order in
the United States,” which would include
taking off the heads of Senator McClellan
and President Nixon. Mr. Cleaver added:
“This is not rhetoric.”

% When we tendered our Motlon for Fur-
ther Relief, we did not know that this grand
Jury was investigating other areas. As a re-
sult, our request for a list of all witnesses to
appear was obviously too broad.

2 Obviously, this hearing cannot be used
to elicit all privileged information known to
this witness for, as In the analogous Fifth
Amendment cases, this would itself defeat
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the privilege. Hoffman v. United States, supra.
™ See also Sheridan v. Garrison, 273 F. Supp.

637, 684685 (E.D. La. 1967), Rev. on other

grounds 415 F. 2d, 699 (5th Cir. 1969).

[U.8. Court of Appeals for the First Clrcuit]

MorioN FOR OrDER To SHow CAUSE AND FOR
IMposITION OF COURT SANCTIONS
(No. 71-1331—United States of America ver-
sus John Doe, Mike Gravel, U.S. Senator,
intervenor, appellant)

(No. 71-1332—Same versus same, same.)

Comes now Movant, United State Senator
Mike Gravel, and moves this Honorable Court
for an order directing Richard Bachman,
Assistant United States Attorney, David
Nissen, Assistant United States Attorney,
Warren Reese, Assistant United States At-
torney and John Doe of the F.B.I. to show
cause why they should not be adjudged in
contempt of this Court's order entered on
October 29, 1971, and as reasons therefor
state:

1) On October 20, 1971, this Court entered
an order in the above captioned cause. Para-
graph 2 of that order states:

“It is Hereby Ordered that until further
order of this court, the grand jury shall not
pursue its inquiry into the retention of
public property or records with intent to
convert (18 U.S.C. §641), the gathering
and transmitting of national defense infor-
mation (18 U.S.C. § T93), the concealment
or removal of public records or documents
(18 U.S.C. § 2071), or conspiracy to commit
such offenses or to defraud the United States
(18 U.S.C. §371) insofar as these or any
other crimes may relate to the so-called
‘Pentagon Papers’ in whatever form. How-
ever, it shall be empowered to continue its
investigation into any other crimes.”

2) On October 28, 1971, the aforesaid grand
jury issued two subpoenas duces tecum
signed by Richard Bachman to the New
England Merchants National Bank directing
the bank to appear before the aforesalid grand
Jury on November 10, 1971 at the Post Office
Bullding, Boston, Massachusetts, and to bring
with it all records of checks drawn of §5,000
or more on the accounts of Beacon Press or
the Unitarian-Universalists Association.

3) The aforesald subpoenas were served on
officials of the New England Merchants Na-
tional Bank on October 29, 1971.

4) Bince October 29, 1971 and pursuant to
the aforesald grand jury subpoenas John Doe
and other agents of the Federal Bureau of
Investigation have been examining and
seizing under the grand jury subpoenas the
bank records of Beacon Press and the
Unitarian-Universalists Assoclation. This
conduct is continuing at the present time.

5) Upon information and belief Movant al-
leges that the actions of Richard Bachman
in issuing the aforesaid subpoena and the
agents of the Federal Bureau of Investigation
who served and are executing the subpoena
and have seized records pursuant thereto
were taken under the order, supervision and
control of David Nissen and Warren Reese.

6) The actions taken by Richard Bachman,
David Nissen, Warren Reese and John Doe
are in direct violation of this Court's order
of October 29, 1971; were knowingly com-
mitted and constitute contemptuous con-
duct.

Wherefore, Movant respectfully requests
that this Honorable Court call Respondents
before the Bar of this Court and hold &
hearing forthwith and in any event no later
than 1 P.M., Friday, November 5, 1971 and
order Richard Bachman, David Nissen, War-
ren Reese and John Doe to show cause why
this Court should not adjudge them in con-
tempt of its order of October 29, 1971,

CHARLES LoUls 5
Counsel for Movant.
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[U.8. Court of Appeals for the First Circuit,
No, T1-1331]

OrDER To SHOW CAUSE AND FOR IMPOSITION OF
COURT BANCTIONS

(United States of America versus John Doe,
Mike Gravel, U.8. Senator, intervenor, ap-
pellant)

(Same versus same, same)

Richard Backman, David Nissen, Warren
Reese and John Doe are hereby ordered to
appear before the Bar of this Court on Noy=
ember 4, 1971, at —— M to show cause why
they should not be adjudged in contempt of
this Court for violation of this Court's or=-
der of October 29, 1971.

Judge, U.S. Court of Apf:\eals.

COMMONWEALTH OF MASSACHUSETTS 88!
AFFIDAVIT OF CHARLES Louls FIsSHMAN

Charles Louls Fishman, being first duly
sworn according to law deposes and say that:

1. I am counsel to United States Senator
Mike Gravel in the following cases now be~
fore this court, Nos. 71-1331 and 71-1332.

2. On November 4, 1971, I was informed by
Norman Zalkind, counsel for Beacon Press
and Frank B. Fredrick, counsel for the Uni-
tarian Universalist Association that two sub-
poenas duces tacum were issued by the grand
jury involved in the aforesald cases to the
New England Merchants National Bank com-
manding the bank to appear before the grand
jury on November 10, 1971 and to bring with
them all bank records of checks drawn on
the accounts of Beacon Press or the Unitar-
lan Universalists Association of #5,000 or
more and drawn between June 1, and Octo-
ber 1, 1971.

3. I was further Informed that agents of
the Federal Bureau of Investigation, under
compulsion of the aforesaid subpoenas, have
selzed and are continuing to seize the afore-
sald checks,

4. I was further informed that the afore-
sald subpoenas were signed by Richard Back-
man, Assistant United States Attorney.

5. I notified David Nissen, Assistant United
States Attorney of the intended filing of the
attached Order To Show Cause on Novem-
ber 4, 1971.

CHARLES LoUuls FISHMAN,

—

[U.8. Court of Appeals for the First Circuit,
No. T1-1335]

BRIEF OF WITNESS-APPELLEE—ISSUES PRrE-
SENTED FOR REVIEW

(United States of America, Appellant, v. John
Doe, in the matter of a grand jury sub-
poena served upon Leonard Rodberg)

Whether the protective order entered by
the District Court is necessary to protect the
rights and interests safeguarded by the legis-
lative privilege embodied in the Speech or
Debate Clause of the United States Consti-
tution?

A, Whether the convening of a legislative
subcommittee and the insertion of mate-
rial into the CowNGrRESSIONAL REecorp and
things done in preparation for and related
thereto are protected by the Speech or Debate
Clause?

B. Whether the protective order issued by
the Distriet Court is necessary to protect the
rights threatened by Dr. Rodberg’s appear-
ance before the grand jury?

PRELIMINARY STATEMENT

This is an appeal by the government from
the protective order entered on October 4,
1971 by the District Court for the District
of Massachusetts (Hon. W. Arthur Garrity,
Jr.) with respect to the scope of the grand
Jury questioning of Dr. Leonard S. Rodberg
that may properly be permitted consistent
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with the Speech or Debate Clause of the
United States Constitution.!

On the evening of August 24, 1971, Dr.
Rodberg was served at his home in Silver
Spring, Maryland with a subpoena which
sought to compel his appearance on the
morning of August 27 before a federal grand
jury in the District of Massachusetts. At
that time and since June 29, 1971, Rodberg
was a personal alde to Senator Mike Gravel,
United States Senator from Alaska. The sub-
poena was served by the FBI on the same
day an article had appeared in the weekly
newspapers, Boston After Dark, which stated
that Dr. Rodberg was a legislative assistant
to Senator Gravel who had assisted the Sen-
ator in the insertion of the so-called “"Penta-
gon Papers” into the Congressional Record at
the June 20, 1871 meeting of the Subcom-
mittee on Public Bulldings and Grounds (a
subcommittee of the Senate Committee on
Public Works). The article further stated
that Dr. Rodberg had assisted in the Sena-
tor's subsequent efforts to make those docu-
ments in the Congressional Record generally
available to the public, A similar article had
appeared only a few days earlier in the Wash-
ington Post.

Dr. Rodberg (and Senator Gravel, whose
motion to intervene was granted by the dis-
trict court) moved to quash the subpoena
on the ground, inter alia, that gquestioning
of Rodberg would violate the legislative priv-
ilege embodied in the Speech or Debate
Clause. Movants alleged that the government
sought to guestion Dr. Rodberg solely in
connection with the insertion of the Penta-
gon Papers into the Congressional Record
and the effort by Senator Gravel to make
them generally avallable to the publie. The
government did not deny this claim, On
October 4, Judge Garrity issued a “Memo-
randum of Decislon and Protective Order.”
In his opinion the Judge stated:

“[G]iven the secrecy and flexibility of all
grand jury proceedings, no movant ever
could demonstrate with certainty the spe-
cific facts about which he had been sub-
poenaed to testify. Viewing together the
crimes which this grand jury is investi-
gating and the chronology of acts and
ovents leading up to Dr. Rodberg’s subpoena,
the court infers that the government’s in-
terest in his testimony pertains to his acts
as Senator Gravel's assistant with regard to
the Pentagon Papers and that the govern-
ment attorneys plan to question him about
them before the grand jury.” Sl Op., pp. 5-6.

Although denying the motions to quash,
the District Court noted that “the Speech
or Debate Clause plainly sets limitations
upon the grand jury's investigation.” 2 More
particularly, “it is . . . clear from the John-
son case that Senator Gravel's legislative
acts may not consistently with the Speech
or Debate Clause be the subject of question-
ing before the grand jury.” * The Court “sus-

1Dr. Rodberg is not now a party in Nos.
71-1331 and 7T1-1332. The latter involves a
subpoena directed to Howard Webber, direc-
tor of MIT Press. The former is an appeal
from the denial of the motion to quash the
subpoena directed to Dr. Rodberg. His ap-
plication for certification of the district
court’s order so as to permit him to appeal
from that order was denied on October 28,
1971. We have therefore confined our dis-
cussion here solely to the issue raised by
the government's appeal, reserving for the
appropriate time other objections. We of
course agree with the position urged by Sen-
ator Gravel that everything he has done in
connection with the Pentagon Papers is
within “the sphere of legitimate legislative
activity,” Tenney v. Brandhove, 8341 U.S. 367
8768 (1951) and thus by virtue of the Speech
or Debate Clause immune from executive
serutiny in any way.

18], Op., p. B.

3Id. at 9.
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tain[ed] Senator Gravel’s claim that what-
ever he did at the subcommittee meeting on
June 29 and certain acts done in preparation
therefor are privileged.”* Further, relying
upon Barr v. Matteo, 360 U.S. 564 (1960), the
Court concluded that “the legislative privi-
lege enjoyed by a senator must extend to
some activities of a member of his personal
staff acting at his direction. To rule other-
wise would dilute and jeopardize the privi-
lege itself.” S1. Op., p. 14.

Therefore, to ensure the adequate protec-
tion of the rights threatened by Dr. Rod-
berg's appearance before the grand jury, the
District Court entered the following order:

“(1) No witness before the grand jury cur-
rently investigating the release of the Penta-
gon Papers may be questioned about Sena-
tor Mike Gravel's conduct at a meeting of
the Subcommittee on Public Bulldings and
Grounds on June 29, 1971 nor about things
done by the Senator in preparation for and
intimately related to said meeting.

“{2) Dr. Leonard S. Rodberg may not be
questioned about his own actions on June
29, 1971 after having been engaged as a mem-
ber of Senator Gravel's personal staff to the
extent that they were taken at the Senator's
direction either at a meeting of the Subcom-
mittee on Public Bulldings and Grounds or
in preparation for and intimately related to
sald meeting."

It is this protective order which the gov-
ernment challenges here.?®

ARGUMENT

The protective order entered by the Dis-
trict Court is necessary to protect the rights
and interests safeguarded by the legislative
privilege embodied in the speech or debate
clause of the United States Constitution.

A disposition of this appeal reguires a
resolution of two questions: (1) whether the
legislative activity in question is legislative
activity protected by the Speech or Debate
Clause and (2) how can that activity be
properly protected against executive inter-
ference under the circumstances of this case?
We will discuss these issues separately.

A. The convening of a legislative subcom-
mittee and the insertion of material into the
Congressional Record and things done in
preparation for and related thereto are pro-
tected by the Speech or Debate Clause.

The Initial inquiry, whether Senator Gra-
vel's convening of the Subcommittee on
Public Buildings and Grounds and his in-
sertion into the Congressional Record of
the “Pentagon Papers' are safeguarded by
the Speech or Debate Clause, need not de-
tain us long.® It has been clear for at least
ninety years that the Clause protects all
normal functions of a member of Congress
including, in addition to words actually
spoken in debate, resolutions offered, votes
taken, and actlons of committees. Kilbourn
v. Thompson, 108 U.B. 168 (1881). As the Su-
preme Court said in United States v. Johnson,
383 U.8. 169, 179 (1966), in relying upon Kil-
bourn, the Clause “should be read broadly
to include not only ‘words spoken in debate,’
but anything ‘generally done in a session of
the House by one of 1ts members in relation

4 Id. at 10.

5 Counsel for Dr. Rodberg were not in-
formed that the government was appealing
the District Court's order until Tuesday, No-
vember 2, and then only by virtue of a tele-
phone conversation with counsel for Senator
Gravel. We did not receive the government'’s
brief in this matter until late Friday after-
noon, November 5. Despite these difficulties
we have sought to comply with schedule es-
tablished by this Court’s order entered No-
vember 1.

% The Clause, which is Article I, Bection 6,
Clause 1 of the United States Constitution,
provides that “for any Speech or Debate in
either House, [Benators and Representatives]
shall not be questioned in any other place.”
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to the business before it." " In this light it ia
apparent that the activities involving Sen-
ator Gravel described above are protected by
the Speech or Debate Clause, that they are
the very essence of the activity which that
Clause was intended to safeguard. Indeed, we
do not understand appellant to contend
otherwise.”

B. The protective order entered by the
Distriet Court is necessary to protect the
rights threatened by Dr. Rodberg's appear-
ance before the Grand Jury.

The government's entire argument is based
on the following interpretation of the Speech
and Debate Clause: the Clause prohibits
the questioning of Senators and Representa-
tives “for any Speech or Debate in either
House;"” “for"” does not include *“about’;
therefore the executive branch may investi-
gate, probe and question anyone “about’ that
legitimate legislative activity. As long as no
one entitled to the safeguards of the Speech
or Debate Clause is prosecuted, the executive
is in no way limited by the strictures of that
constitutional provision® We submit that
such an Iinterpretation is fundamentally
flawed, that it misconceives the basic thrust
and purpose of the Speech or Debate Clause
and finds no support in the authoritative
decisions of the Supreme Court.

That Court has long rejected the govern-
ment's clalm that the Speech or Debate
Clause should be narrowly construed; to the
contrary, “the legislative privilege will be
read broadly to eflectuate its purposes.”
United States v. Johnson, supra at 180. And
80 it has been. For example, as earlier noted,
the provision has not been limited to “Speech
or Debate in either House,” but rather has
been interpreted to include anything “gen-
erally done in a session of the House by one
of its members in relation to the business
before it.” Kilbourn v. Thompson, 103 U.S,
at 204. Thus, in the very first case to come
before it involving the Speech or Debate
Clause the Supreme Court plainly rejected
the notion that its scope should be confined
to narrow, literal terms,

In Tenney v. Brandhove, 341 U.S. 367, 373
(1851) the Supreme Court observed of the
legislative privilege:

“The reason for the privilege is clear. It
was well summarized by James Wilson, an in-
fluential member of the Committee of Detail
which was responsible for the provision in
the Federal Constitution. ‘In order to enable
and encourage a representative of the public
to discharge his public trust with firmness
and success, it is indispensably necessary,
that he should enjoy the fullest liberty of
speech, and that he should be protected from
the resentment of every one, however power-
ful, to whom the exercise of that liberty may
oceasion offence.’ ' II Works of James Wilson
(Andrews ed. 1896) 38.°

The Court has made abundantly clear that
the “powerful” of whom Wilson spoke, refers
primarily to the executive branch. In United
States v. Johnson, the Court said:

*“[I]t is apparent from the history of the
clause that the privilege was not born pri-
marily of a desire to avoid private sults such
as those in Kilbourn and Tenney, but rather
to prevent intimidation by the executive and
accountability before a possibly hostile ju-
diciary.” Supra at 180-1.

"The government claimed below that this
activity was beyond the purview of the Con-
stitutional provision. However, the District
Court flatly rejected this assertion, S1. Op.,
pp- 10-12, and the government has not pur-
sued it here.

*This argument is the premise of every
separate section of the government's brief.
See pp. 10-11, 21, 22 23-4, 27, 28 of Con-
solidated Brief of the United States.

* In Powell v. McCormack, 395 U.S. 488, 503
(1969) the Court again guoted with approval
this passage.
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In this respect the Clause implicates funda-
mental considerations involving separation
of powers.

This case presents perhaps the clearest pos-
sible example of an executive hostile to the
legislature. It is a well-known fact, of which
this Court may take judicial notice, that a
conflict has arisen in recent years between
the executive and legislative branches of gov-
ernment over the conduct of the war in
Southeast Asia. The conflict is most clearly
drawn between the President and the United
States Senate. The executive has been the
subject of increasing criticism by the Senate
over its conduct of the war and the execu-
tive's frequent assertions of unquestionable
power in the area of foreign affairs, and spe-
cifically the war, subject to increasing ques-
tion. The effort by the Senate to fulfill its
constitutional responsibilities with respect to
the conduct of the war, and to limit the
claims of the executive to sole authority in
this area, has grown in direct proportion to
the Senate's knowledge about the war and its
recognition that much information about the
war has been kept from it. Not surprisingly,
therefore, the effort by a United States Sen-
ator to inform the American public about the
facts regarding the war and the reality that
much about Vietnam and Southeast Asia has
been kept secret meets with executive dis-
favor. The attempt by the executive to probe
the legislative activities by Senator Gravel in
this respect presents the classic example of
the kind of situation to which the Speech or
Debate Clause was meant to apply.

The history and function of the Clause
and the particular facts of this case notwith-
standing, the government argues that no
Speech or Debate question is here presented
because there is as yet nmo sanction sought
to be imposed upon those protected by the
Clause, as by initiating of a judicial proceed-
ing. Such a reading of the Clause is entirely
too narrow and is inconsistent with its very
purpose.

In terms of attempting to intimidate the
legislative branch, secret questioning before
a grand jury can as effectively abridge the
interests protected by the Speech or Debate
Clause as any other method, if not more
so. In many respects, the Speech or Debate
Clause overlaps the First Amendment. Wil-
son wrote that it was “indispensably neces-
sary” that a legislator should have “the full-
est liberty of speech.” Op. cit; by inserting
the Pentagon Papers into the Congressional
Record, Senator Gravel performs a dual role,
each of which is the fulfillment of First
Amendment interests. On the one hand, he
acts for his constituents and expresses their
views: on the other he informs the people of
information previously kept from them, thus
satisfying the public’s right to know, Lamont
v Postmaster General, 381 U.S. 301, 308 (1965)
(concurring opinion) by helping to maxi-
mize the “spectrum of available knowledge."
Griswold v, Comnecticut, 381 U.S. 479, 482
(1965). The intended effect of inserting the
Pentagon Papers into the record was, in the
words of Justice Black, to “bare the secrets
of government and inform the people.” New
York Times Co. v. United States, 403 U.S. 713,
717 (1971).

We emphasize the First Amendment roots
of the Speech or Debate Clause because the
Pirst Amendment cases are the ones which
most decisively reject a claim that intimida-
tion of deterrence of constitutionally pro-
tected activity does not come until a prose-
cution is instituted. Over and over, the prece-
dents recognize that compelling an unwilling
witness to subject himself to interrogation
and investigation may as effectively abridge
the performance of constitutionally protected
activity as the application of judicial sanc-
tions, See, e.g., NAACP v. Alabama, 357 U.S.
449 (1958); Gibson v, Florida Legislature In-
vegtigation Committee, 372 U.S. 539 (1063);
DeGregory v. Attorney General, 383 U.S. 825
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(1966); Caldwell v. United States, 434 F. 2d
1081 (9th Cir., 1970), cert, granted 402 U.S.
942 (1971). What the Supreme Court has
said with respect to First Amendment rights
applies equally well to the related rights
under the Speech or Debate Clause:

“The fact that Alabama . . . has taken no
direct action . . . to restrict the right of
petitioner’s members to associate freely, does
not end inquity . . . In the domain of these
indispensable liberties . . . the decisions of
this Court recognize that abridgment of such
rights, even though unintended, may inevit-
ably follow from varied forms of governmen-
tal action. Thus, in Douds, the Court stressed
that the legislation there challenged . . .
would have the effect ‘of discouraging' the
exercise of constitutionally protected politi-
cal rights . , , Similar recognition of possible
unconstitutional intimidation of the Ifree
exercise of the right to advocate underlay
this Court's narrow construction of the au-
thority of a congressional committee investi-
gating lobbying . . ." NAACP v. Alabama,
supra at 461.

Questioning & United States Senator or his
legislative aide about the performance of leg-
islative responsibilities in a proceeding whose
purpose is to obtain criminal indictments
will necessarily deter the vigorous exercise of
that legislator’'s constitutional duties. As the
Supreme Court noted in Tenney v. Brand-
hove,, “|olne must not expect uncommon
courage even in legislators.” 341 U.S. at 877.
It is both understandable and accurate to say
that legislators may well curtall the vigor of
the performance of their representative du-
ties if they have to fear disclosure of confi-
dential matters or other gquestioning by the
executive branch. The Supreme Court has
recognized that the key to the enforcement
of the Speech or Debate Clause Is not im-
munity from criminal or civil sanction but
immunity from the threat of such sanctions.
In Powell v. McCormack, the Court noted
that the Clause “insures that legislators are
free to represent the interests of their con-
stituents without fear that they will be later
called to task in the courts for that represen-
tation.” Supra at 503 |[Emphasis added|. In
the context of the analogous executive privi-
lege, the Court has spoken of the importance
“that officlals of government should be free
to exercise their dutles unembarrassed by the
fear of damage suits in respect of acts done
in the course of those duties. ..” Barr v. Mat-
teo, 360 U.S, at 571 (Emphasis added).

The Barr Court recognized that “the threat
of [such suits] might appreciably inhibit
the fearless, vigorous, and effective ad-
ministration of policies of government."” Id.
As the Court has noted in the closely related
First Amendment context: “The threat of
sanctions may deter . . . almost as potently
as the actual application of sanctions.”
NAACP v. Buiton, 371 U.S. 415, 433 (1863) 2
We therefore conclude that the Speech or

#In the present case, the investigation
oceurs in context of a grand jury proceeding
and the threat of criminal sanctions is there-
fore apparent. But we wish to emphasize that
even were such a threat removed, the Speech
or Debate Clause would still bar the in-
quiry which the government seeks. This is
because, as we have shown, the Clause
guards against all deterrence of a legislator's
constitutional responsibilities, whatever the
source. And it is plain from the experience
with the House Un-American Activities
(HUAC), now the House Internal Security
Committee (HISC), that compelled ques-
tioning, even without the threat of erim-
inal or civil sanctions, effectively deters pro-
tected activity. (For years HUAC has gues-
tioned unwilling witnesses about the detalls
of their political activity with the effect, if
not the purpose, of inhibiting that activity,
the ‘absence of sanctions not withstanding,
See Stamler v. Willis, 371 F.2d 413, 414 (Tth
Cir., 1966) .
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Debate Clause is a constitutional limita-
tion upon the scope of questioning before the
grand jury, and precludes questioning of wit-
nesses about Senator Gravel's activities in
connection with his insertion of the Penta-
gon Papers into the Congressional Record.

Dombrowski v. Eastland, 387 U.S. 82,
856 (1967) recognizes that legislative im-
munity applies to legislative officers
and employees (although less absolutely in
circumstances not relevant here). In light
of that application and from the decisions
of the Supreme Court in Barr v. Matteo,
supra and Howard v. Lyons, 360 U.S.
593 (1959), it is apparent that the second
part of the District Court's protective order
was constitutionally required. In Barr the
Supreme Court held that a press release is-
sued by an acting director of a government
agency announcing his intention to suspend
two agency employees was within the scope
of the director's duties and absolutely priv-
lleged, despite the claim that the issuance
was done maliclously. The Court first quoted
from Spalding v. Vilas, 161 U.S. 483, 408-09
(1898) in establishing the executive privilege.
It then held that the privilege was not only
available to executive officers but also to ex-
ecutive employees of lower rank as well:

“We do not think that the principle an-
nounced in Vilas can properly be restricted
to executive officers of cabinet rank, and in
fact it mever has been so restricted by the
lower federal courts. The privilege is not a
badge or emolument of exalted office, but an
expression of a policy designed to aid in the
effective functioning of government. The
complexities and magnitude of governmental
activity have become so great that there
must of necessity be a delegation and re-
delegation of authority as to many func-
tions, and we cannot say that these funec-
tions become less important simply because
they are exercised by officers of lower rank
in the executive hierarchy.” Supra at 572-3 12

Barr thus forcefully established the prin-
ciple which the government would now have
this Court repudiate: that a governmental
privilege must necessarily extend to those
upon whom a legislator or executive neces-
sarily depend for the performance of official
duties. As the District Court sald:

11 The effort by the government to exclude
grand jury investigations from the protec-
tion of the Speech or Debate Clause is
reminiscent of its argument long ago that
the Fifth Amendment privilege against self-
incrimination did not apply to such proceed-
ings. See Counselman v, Hitchcock, 142 U.S.
547, 562-4(1802). The Fifth Amendment de-
clares ‘“‘no person . .. shall be compelled in
any criminal case to be a witness against
himself.” The Court, in rejecting the argu-
ment that the privilege did not apply to
grand jury proceedings, noted: “The privilege
is limited to criminal matters but it is as
broad as the mischief against which it seeks
to guard.” Id. at 562. The legislative privilege
must necessarlly apply to grand jury pro-
ceedings In the same way as the Fifth
Amendment, if it 1s to adequately protect
against the *“mischief,” *“against which 1t
is intended to guard,” the deterrence of
vigorous representative government.

12 Howard v. Lyons, supra, & companion case
to Barr and decided the same day, involved
a letter written by the commanding officer
of the Boston Naval Shipyard to members of
Congress explaining why he intended to
withdraw recognition of a labor organization
in the shipyard. The Supreme Court held
that the executive privilege extended even
to this officer and that since his circulation
of the letter to Congressmen was within the
scope of his official duties, the officer was
absolutely privileged from civil liability. Ly-
ons is thus even a stronger example on its
facts than Maiteo of the application of a
governmental privilege to employees.




42814

“[T]he legislative privilege enjoyed by a
senator must extend to some activities of a
member of his personal staffl acting at his
direction. To rule otherwise would dilute and
jeopardize the privilege itself. For example,
speeches delivered on the floor of Congress
are often drafted by a skilled staff assistant
and not by the an himself; to
make such an assistant accountable for the
content of a speech drafted by him would
serve to dilute the privilege." Sl. Op., p. 14.

The District Court analogized, properly we
submit, the legislator's dependence upon
confidential assistants to a lawyer’s reliance
upon assistants to whom the attorney-client
privilege regarding confidential communica-
tions applies. United Stales v. Kovel, 296 F.
2d 918 (2nd Cir,, 1961). In order to ensure
the accomplishment of the responsibilities
which the Speech or Debate Clause seeks to
protect, it is necessary to protect not only
the legislator but also his personal aldes
without whom those responsibilities could
not be fulfilled.

Powell v. McCormack, supra, and similar
cases permitting civil actions against sub-
ordinate employees of legislative bodies have
no application to the facts of this case.
Again, as the District Court concluded: “Em-
ployees held accountable in such cases were
administrative personnel whose non-discre-
tionary duties to the legislative body as a
whole in no substantial way related to the
specific furtherance of the legislative tasks
of individual members. Such institutional
employees clearly have less impact upon leg-
islation than personal staff members en-
trusted by the legislator himself with sensi-
tive and confidential duties,” Sl. Op., p. 12.1*

13 We confess we are surprised at the posi-
tion taken in this case by the government for
it Is fully inconsistent with its position else-
where. For example, presidential alde Henry
Kissinger has long refused a Senate request
that he appear before committee to be “ques-
tioned about” certain aspects of United States
involvement in Southeast Asia. He has de-
clined to do so on the basis of the analogous
executive privilege.

Moreover in at least two pending law-
sults the same Justice Department which
seeks to question Dr. Rodberg has resisted
civil actions against legislative employees on
the grounds of legislative immunity. In USSF
v. Eastiand, Civ. No. 1474-70 (D.D.C.) the
plaintiffs seek injunctive rellef against exe-
cution of a subpoena lssued by the Sub-
committee on Internal Security of the Senate
Judiclary Committee. Asserting the legis-
lative privilege, the government has argued
in its “Memorandum in Support of the De-
fendant's Opposition to Plaintiff's Motion for
Order Compelling Answers . . ." that J. G.
Sourwine, a defendant and stafl counsel to
the subcommittee may not be questioned
about, by means of depositions, “informa-
tion secured by him pursuant to his official
duties as an employee of the Senate.”

McSurely v. McClellan, Civ. No. 516-60
(D.D.C.) is an action against a Senator and
employees of a legislative subcommittee for
damages for the unconstitutional issuance of
a Congressional subpoena, alleged to have
been issued outside the scope of legitimate
activity. The Justice Department has moved
to dismiss the complaint or alternatively for
summary judgment on the ground that the
Senator and the legislative employees are im-
mune from sult by virtue of the legislative
privilege. We quote from the Justice De-
partment's “Memorandum of Points and
Authorities” in support of those motions:

“Moreover, in light of the details set forth
in Senator McClellan's affidavits concerning
the involvement of the defendants with the
McSurelys, it is equally plain that [the leg-
islative employees] are entitled to legislative
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Dr. Rodberg is not an administrative ems=
ployee of the legislative body as a whole who
is assigned ministerial dutlies (as is, for ex-
ample, the Sergeant-at-Arms). Rather he is
a personal alde to Senator Gravel, charged
with the responsibility for the accomplish-
ment of “sensitive and confidential duties.”
In order to protect the Senator, Dr, Rod-
berg must therefore be protected from ex-
ecutive scrutiny of his own duties in that
regard to the same extent as is the Sena-
tor. The protective order entered by the Dis-
trict Court was thus constitutionally re-
quired.“
CONCLUSION
For the aforegoing reasons, the protective
order of the District Court should be affirmed.
Respectfully submitted,

Doris PETERSON,

JaMEs RErF,

MORTON STAVIS

PeTER WEISS,

Attorneys for Leonard Rodberg.
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immunity. Particularly is this so in view of
Senator McClellan's affidavit, which states
that all actions of [those employees] in re-
lation to the McSurelys were done within
the scope of their duties as agents and em-
ployees or representatives of a Senate Sub-
committee and that all such actions were
taken pursuant to lawful congressional in-
vestigation within the legislative authority
of the Senate of the United States as assigned
to the Senate Subcommittee.”

Putting aside the gquestion whether the
government lacks equity to seek to enforce
a subpoena on the basis of an argument it
expressly repudiates in other cases, we submit
that if the government is correct in its con-
tentions in the USSF and McSurely mat-
ters, then o fortiori, it may not question Dr,
Rodberg about his own actions or those of
Senator Gravel in connection with the
June 29 reading of the Pentagon Papers into
the Congressional Record. For we have seen
that the Speech or Debate Clause “was not
born primarlly of a desire to avold private
sults such as those in Kilbourn and Tenney,
but rather to prevent intimidation by the
executive . . .,” United States v. Johnson, op.
cit. If legislative employees may not be ques-
tioned in a clvil action about their activities
which are alleged to be outside “the sphere
of legitimate legislative activity,” Tenney v.
Brandhove, supra at 376, then clearly they
may not be questioned in the context of a
criminal investigation commenced by the
executive.

14 We have discussed the protective order
only in the context of the 1ssue presented by
the government’s appeal: whether it was
necessary or proper. While we belleve it was,
we wish to emphasize that we do not believe
it was sufficient to protect the constitutional
interests at stake, We belleve it should extend
to all activities of the Senator and his aides
with respect to the Pentagon Papers. More-
over, if, as the District Court held, Dr. Rod-
berg cannot be gquestioned about certain of
his actions involving activity encompassed
by the Speech or Debate Clause, it should
follow that no other witness can be ques-
tioned about Dr. Rodberg's actions in that
regard. Because these geustions are touched
upon in Nos. 71-1331 and T1-1332 and be-
cause they are not squarely presented by
the government’'s appeal In this case, No.
T1-13885, we do not discuss them at length,
but only mention them so as to make our
position clear.
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[U.8. Court of Appeals for the First Circult,
Nos., 71-1135, T1-1331, and 71-1332]
UNITED STATES OF AMERICA, APPELLANT VERSUS
MIKE GRAVEL, U.S. SENATOR, APPELLEE
BRIEF OF INTERVENOR APPELLEE AND REPLY
BRIEF OF INTERVENOR APPELLANT

PRELIMINARY STATEMENT

In these proceedings (Nos. 71-1331 and
71-1332), now before this Court, Intervenor
Senator Mike Gravel has appealed first the
District Court’s fallure to grant or provide
adequate and necessary judicial relief to
properly safeguard the Constitutionally pro-
tected rights of Senator Gravel arising out of
the Speech and Debate Clause recognized by
the District Court and secondly, the failure of
the District Court to include within the pro-
tection of the Speech and Debate Clause the
conduct of Senator Gravel in the publication
of the officlal Subcommittee minutes. In No.
T71-1335 the government appeals so much of
the District Court’'s order which
and applied the Speech and Debate Clause to
preclude the Grand Jury from inquiry of the
Senator or his aldes about the Senator's
conduct preliminary to and during the hold-
ing of the Subcommittee Hearing, in which
the so-called “Pentagon Papers” were made
public,

This is Intervenor Senator Mike Gravel's
brief as Intervenor—Appellee in No. 71-1335
(the Government’s appeal), and Intervenor
Appellant’s reply brief to Appellee’s brief in
Nos. 7T1-1335 and 71-1332. This merger on the
part of the Intervenor is necessitated by the
consolidated brief of the United States of
America filed in Nos. 71-1331, 71-1332, and
T1-1335.

The appeal and the cross-appeal in this
matter raise the extent of the protection af-
forded Senator Gravel by the Speech and
Debate Clause from Grand Jury investigation
into his official legislative conduct in holding
& Subcommittee meeting, publishing the
minutes of such meeting, and the extent to
which his personal aides are likewise barred
from interrogation, the necessary protective
machinery to guarantee any rights recognized
by the Court.

PART I—APPELLEE'S BRIEF
Question presented

The question presented by the govern-
ment's appeal is whether the Executive
Branch may utilize the compulsory processes
of secret grand jury proceedings to conduct
an intensive investigation into the legisla-
tive actlvities of a Member of Congress,

Argument

The speech or debate clause prohibits inter-
rogation by the grand jury into the leg-
islative activities of a Member of Con-
gress
The government’s basic position in this

proceeding, as we understand it, is that a

Member of Congress has no protection un-

der the Constitution from interrogations

by Federal grand juries, accomplished by the
use of the court’s compulsory processes, about
his legislative activities. Although now ap-
parently conceeding that Senator Gravel’'s
conduct at the Subcommittee hearing falls
within the scope of the Speech or Debate

Clause !, the government nevertheless main-

tains that the Clause permits the Executive

Branch, by use of the compulsory process of

the grand jury to compel anyone it wishes,

including Senator Gravel, and under threat
of contempt sanctions, to testify and produce
documents about any and all phases of this
protected conduct.

The government'’s argument proceeds un-
der the headings:

A. The District Court properly denied in-

Footnotes at end of article.
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tervenor's motions to quash subpoenas and
supervise the grand jury.

1. The “Speech or Debate” Clause Does
Not Require or Permit The Granting of the
Relief Demanded by Intervenor.

(a) The “Speech or Debate” Clause Does
Not Prohibit Questioning Regarding Legisla~
tive Activities.

(b) The “Speech or Debate" Clause Bars
Civil and Criminal Prosecution of Legislators
for their Legislative Activities.

2. Only Senators and Representatives are
Covered by the Legislative Privilege.

3. Only Legislative Activities Are Covered
by the Legislative Privilege.

4. The Legislative Privilege is Enforced by
Obtaining Court Action Against Offending
Prosecutions.

To argue and conclude at page 20 as fol-
lows:

The conclusion s inescapable that the leg-
islative privilege creates an immunity from
civil or criminal prosecution. It does not bar
the questioning of witnesses about legisla-
tive activities In proceedings in which the
legislator himself is not being so called to
account.

The government argues its cross-appeal for
one page under the heading:

C. The District Court’s “Protective Order™
improperly limits the grand jury’s inquiry.
to conclude:

As has been demonstrated In preceding
portions of this brief, the Speech or Debate
Clause prohibits a legislator from being
“guestioned” for legislative activities by civil
or criminal prosecution, but does not pre-
clude witnesses from being *questioned
about” such activities in proceedings
which the legislator himself is not being so
called to account.

In view of the nature of the legislative
privilege, a protective order to insure a leg-
islator's rights under it is neither necessary
nor proper. The privilege creates an immu-
nity from civil and criminal prosecution for
legislative activities. This immunity is fully
protected by resort to the courts when such
an offending prosecution is brought. Any
protective order issued in the absence of such
a prosecution is entirely anticipatory and ad-
visory, and is an improper interference with
the lawful functions of the grand jury.

The crux of the government's position is
that Senator Gravel's conduct, including the
Subcommittee hearing, is not protected by
the Speech and Debate Clause from the in-
stant inquiry, and therefore no agent of the
Senator is protected.

The government's case is positioned on the
proposition that the Speech and Debate
Clause protects only against criminal pro-
secution, and objection is premature unless
the Senator is prosecuted, and Information
secured in derogation of the privilege is
“used.”

The grand jury in exercising its legitimate
functions is limited by the Speech and De-
bate Clause to the same judicial restrictions
as are placed upon the courts which author-
ized the grand jury compulsions.

The government's argument misconceives
first, the true posture of the grand jury and
the relationship between the United States
District Attorney and its investigative agents
and agencies on one hand, and the grand jury
and its function on the other, Secondly, the
government's argument misconcelves the
Judicial power of control which may be
exercised over the grand jury to constrain
that body or persons acting with it from
engaging In f{llegal and unconstitutional
conduct.

The Grand Jury is both a sword and a
shield of justice—a sword because it is the
terror of criminals, a shield because it is the
protection of the Innocent agalnst unjust
prosecution.

United States v, Coz, 342 F.2d 167, 186, n. 1
(5th Cir. 1965).
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The purpose of the grand jury, historically,
has been to stand as a buffer between the
citizen and the prosecutive functions of gov-
ernment. It was never supposed to perform
the functions of the executive branch. To the
contrary, it was Intended to stand wholly
independent of, and apart from, the execu-
tive branch of government.

Historleally, this body has been regarded
as a primary security to the innocent against
hasty, maliclous and oppressive persecution;
it serves the invaluable function in our so-
clety of standing between the accuser and
the accused, whether the latter be an individ-
ual, minority group or other, to determine
whether a charge is founded upon reason or
was dictated by an intimidating power or by
malice and personal i1l will,

Wood v. Georgia, 370 U.S. 375, 380 (1962).

There are two ways in which a grand jury
may discharge its function. It may commence
its own investigation into a particular sub-
Ject matter. Alternatively, it may pass upon
evidence already in the possession of the
United States Attorney and presented by the
latter to it. In each case the grand jury is to
determine whether there is probable cause
to believe that a crime has been committed,
If it finds probable cause, it is then to return
an indictment. If it faills to find probable
cause, it is to return a *“no bill" or
“ignoramus.”

The subpoena power of the court is used to
summon witnesses and to compel their testi-
mony before the grand . Bince the
court’s judiclal power is employed to effec-
tuate this compulsion, the court may prevent
abuses of the employment of subpoenas. The
grand jury itself has no independent power
to summon witnesses and compel their testi-
mony; only the court has this subpoena
power. Similarly, the Department cannot
compel the attendance and testimony of wit-
nesses in the furtherance of its investigations
or for any other purpose.

As the court observed in Dunkin v. United
States, 221 F. 2d 520, at 522:

““The Constitution of the United States,
the statutes, the traditions of our law, the
deep rooted preferences of our people speak
clearly. They the primary and
nearly exclusive role of the Grand Jury as
the agency of compulsory disclosure.’ They
do not recognize the United States Attorney’s
office as a proper substitute for the grand
jury room and they do not recognize the use
of a grand jury subpoena, a process of the
Distriet Court, as a compulsory administra-
tive process of the United Btates Attorney's
office.

“It was clearly an improper use of the Dis-
trict Court’s process for the Assistant United
States Attorney to issue a grand jury sub-
poena for the purpose of conducting his own
inquisition."”

Because of this constraint on the prospec-
tive and investigative arm of government,
the Department has developed the practice
of subpoenaing witnesses to appear before
the grand jury and answer questions which
the government wishes answered in further-
ance of its own investigation. Through this
mechanism, the Department achieves by in-
direction what it could not achieve directly—
compulsory interview of witnesses. In such
cases, the grand jury does not pursue either
of its legitimate functions. It is not passing
upon evidence assembled by the prosecutor,
which he is presenting in order to persuade
the grand jury to indict. Nor in this instance
is the grand jury initiating or conducting its
own investigation, Instead it is pursuing the
investigation initiated and conducted by the
prosecutor.

In United States v. O'Connor, 118 F. Supp.
248, 250-251, the Court stated:

“So far as this Court knows, Congress has
never in criminal matters vested the execu-
tive with an unrestricted subpoena power to
uncover information which might aid In the
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enforcement of criminal statutes and the
preparation of criminal cases, Cf. In re Na-
tional Window Glass Workers, D.C.N.D. Ohio,
287 F. 219. Rule 17(c) of the Federal Rules
of Criminal Procedure, 18 U.S.C.A., has only
the limited function of procuring production
of papers in use In evidence at a trial. It is
not the equivalent of pre-trial diseovery. Cf.
Bowman Dairy Co. 1. United States, 341 U.S.
214, 220, 71 8.Ct. 675, 95 L.Ed. 879.

“The Constitution of the United States,
the statutes, the traditions of our law, the
deep rooted preferences of our people speak
clearly. They recognize the primary and
nearly exclusive role of the Grand Jury as
the agency of compulsory disclosure. That is
the inquisitorial body provided by our fun-
damental law to subpoena documents re-
quired in advance of a criminal trial, and
in the preparation of an indictment or its
particularization. See Hale v. Henkel, 201
U.5. 43, 26 8. Ct. 370, 50 L.Ed. 652.”

There probably is no clearer case of the
prostitution of the grand jury process than
is daily evidenced In the matter of “The Bos-
ton Grand Jury Inquiry into the Publication
of the Pentagon Papers.” The grand jury
has not initiated its investigation, nor may
it be said that it is conducting its own in-
vestigation. Sitting to hear evidence already
in the possession of the United States At-
torney is the only proper remaining grand
jury function. From the inception of this
grand jury until the present the government
has made it abundantly clear that the execu-
tive is conducting an exploratory investi-
gation, using the grand jury compulsion be-
cause it possesses no such power of its own
while conducting executive investigations.

This Court is thus presented by the gov-
ernment with a flagrant misuse of the sub-
poena power of the grand jury. The facts
show that the Justice Department denied a
subpoena power by Congress, United States
v. Minker, 350 U.S, 179, 191 (1956) (Concur-
ring opinion of Black, J.), is seeking to use
the subpoena power of the grand jury to per-
form its own executive function of accumu-
lating evidence. This represents a funda-
mental perversion of the function of the
grand jury and a violation of the principle
of separation of powers. While the history
of the grand jury has been an attempt to
establish its full independence from the exec-
utive branch of government, the action taken
here by that branch is an attempt to sub-
vert that Independence and return the grand
jury to a position whereby it would be an
appendage of the executive branch rather
than of the judicial branch. The precedents
establish beyond any doubt that grand jury
process may not be invoked to perform funec-
tions that lle exclusively with the Justice
Department. United States v. Minker, 350 U.8.
179, 190-2 (concurring opinion of Black, J.);
Durbin v. United States, 221 F. 2d 520 (D.C.
Cir., 1954), United States v. O'Connor, 118 F.
Supp. 248 (D. Mass., 19053); United States v.
Pack, 150 F. Suppl (D. Del., 1957); In re Na-
tional Window Glass Workers, 287 F. 219
(N.D. Ohio, 1922); United States v. Procter &
Gamble Co., 356 U.S. 677, 683—4 (1957);
United States v. Procter & Gamble Co., 187 F.
Supp. 55 (D.N.J., 1960).

The government seeks to pursue its investi-
gation by the use of the grand jury's com-
pulsory process and argues that the court
may not interfere or restrain the grand jury
or those acting pursuant to the grand jury
powers until the stage of prosecution and use
of information which may be objectionable,
This is nothing short of executive power “run
riot.”

The Court held In re National Window
Glass Workers (N.D. Ohio ED, ) 287 Fed. 219,
at 225:

“A grand jury has no existence aside from
the court which calls It into existence and
upon which it is attending. A grand jury
does not become, after it is summoned, im-
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paneled, and sworn, an independent planet,
as it were, in the judicial system, but still
remains an appendage of the court on which
it is attending * * * All indictments or pre-
sentments of a grand jury become effective
only when presented in court and a record
is made of such action. A grand jury is not,
therefore, and cannot become, an independ-
ent, self-functioning, uncontrollable agency.
It is and remains a grand jury attending on
the court, and does not, after it is organized,
become an independent body, functioning at
its uncontrolled will, or the will of the dis-
trict attorney or special assistant. The proc-
ess by which witnesses are compelled to at-
tend a grand jury investigation is the court's
process and not the process of the grand
jury, nor of the district attorney. If a wit-
ness fails to attend, the power, as well as the
duty, to compel his attendance, is vested in
the court. If, after appearing, he refuses to
testify, the power, as well as the duty, to
compel him to give testimony 1s vested in
the court, and not in the grand jury. It can
therefore never become an immaterial mat-
ter to the court what may be done with its
process or with its grand jury. A court
would not be justified, even if it were so0 in-
clined, to ereate or call into existence a grand
jury, and then go off and leave it. A super-
visory duty, not only exists, but is imposed
upon the court, to see that its grand jury
and its process are not abused, or used for
purposes of oppression and injustice."”

See Levine v. United States, 362 U.B. 810,
617, 4 L.Ed 2d 989, 995, 80 S. Ct. 1038, 1043.

Recently the Supreme Court of the State
of Illinois, in The People of the State of
Illinois, Appellee, vs. Barnabas F. Sears, Ap-
pellant—The People ex. rel. Barnabas F.
Sears et al., Petitioners, vs. Joseph A. Power,
Judge, et al., Respondents, Docket Nos. 44287,
44288, 44299, 44348—Agenda 45— (Decided
May, 1871.) held:

“Much of petitioners’ argument deals with
the necessity for secrecy of the grand jury
proceedings contending that a prosecutor
can not fearlessly perform his duties if at
any time the court ‘can intrude itself in
these proceedings and exercise the powers
claimed here.’ The short answer to that is
that the grand jury is an integral part of
the court and not the tool of the prosecutor
and neither the prosecutor nor the grand
jury 1s vested with power to proceed with-
out regard to due process.

“Nor do we find persuasive the argument
that a defendant wrongfully indicted has
his day in court at trial, and assuming vindi-
cation by acguittal has not been harmed
thereby. We argree with the statement In
re Fried (2d cir.), 171 F. 2d 453, that a
wrongful indictment inflicts substantial
harm on a defendant not entirely remedied
by acquittal. That a court may act prior to
indictment to prevent injustice and abuse
of process is settled law. See Austin v. United
States (4th cir.), 207 F. 2d 3566, and cases
cited therein.”

The government's contention, if accepted,
would effectively vitiate the Speech or De-
bate Clause as an instrument in the preser-
vation of separation of powers. The Supreme
Court made clear in United States v. John-
son, 383 U.S,. 169 (1966), that the Clause was
intended to insulate the freedom of speech
and activity of Members of Congress from
intimidation and harassment by the Execu-
tive, and that the Clause was written in the
broadest terms to bar all forms of legal pro-
ceedings which could be used by the Execu-
tive to intimidate Congress:

“Although historically seditlous libel was
the most frequent instrument for intimi-
dating legislators, this has never been the
sole form of legal proceedings so employed,
and the language of the Constitution is
framed in the broadest terms.” Id., at 182-
B3 (foonote omitted).

The Court therefore concluded that in con-
sidering its applicability to any form of legal
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proceeding, we must “look particularly to the
prophylactic purpose of the clause.” Id., at
182,

The government attempts to justify its po-
sition by a process of construction in which
the terms of Speech or Debate Clause are
read in the narrowest possible way; “ques-
tioned” is thereby transmuted into “pro-
secuted”; and the Clause is reduced merely
to affording a defense to a criminal or civil
prosecution. Not only is this technique of
construction directly contrary to the Su-
preme Court’)s admonition that “‘the clause
will be read broadly to effectuate its pur-
poses,” United States v. Johnson, 383 US.
169, 180 (1966), but the conclusion that the
Clause protects the legislator only from ac-
countability has been consistently rejected
by the Court. Thus, in Powell v. McCormack,
305 U.S. 486, 502-503, 5056 (1969), the Court
explicitly stated that *. . . [T]he clause not
only provides a defense on the merits but
also protects a legislator from the burden
of defending himself,” and “insure[s] that
legislators are not distracted from or hin-
dered in the performance of their legislative
tasks by being called into court to defend
their actions.” And in Tenney v. Brandhove,
341 U.S. 367, 373 (1951), the Court said:

“The privilege would be of 1lttle value if
[legislators] could be subjected to the cost
and inconvenience and distraction of a trial
upon a conclusion of the pleader, or the
hazard of a judgment against them based
upon a jury’s speculation as to motives."”

See also Dombrowski v. Eastland, 887 U.S. 82
(1967). It seems incontrovertible that an in-
tensive grand jury investigation into the pro-
tected legislative activities of a Member of
Congress will result in the same hindrance
and distraction from his duties as the actual
filing of a sult against him.? So too will the
concomitant uncertainty as to whether he
will be indicted for engaging in protected
legislative conduct. For as the Court of Ap-
peals sald in Johnson, “Indeed, fear of crimi-
nal prosecution may be the graver inhibi-
tion." United States v. Johnson, 337 F. 2d 180,
190 (4th Cir. 1964).

Furthermore, the Supreme Court’s decision
in United States v. Johnson, supra, held that
the Speech or Debate Clause means exactly
what it says in barring not only prosecution
for but judicial questioning into legislative
activities. The Court began its opinion by
rullng inadmissible all evidence concerning
the preparation of the Congressman’s speech
(383 U.S. at 173) :

“The language of the Speech or Debate

Clause clearly proscribes at least some of the
evidence taken during trial. Extensive ques-
tioning went on concerning how much of the
speech was written by Johnson himself, how
much his admininstrative assistant, and
how much by outsiders representing the loan
company."
Indeed, there was so much evidence intro-
duced about the speech—through the ques-
tioning not only of Johnson but his aide and
others as well (id., at 173-76, Tn. 4, 5)—that
the Court held that an entire count of the
indictment was tainted:

‘““We see no escape from the conclusion that
such an intensive judicial inquiry, made in
the course of a criminal prosecution by the
Executive Branch under a general conspiracy
statute, violates the express language of the
;.‘i‘on&tltutlon and the policies which under-

e A

"“The essence of such a charge in this con-
text is that the Congressman’'s conduct is im-
properly motivated, and . . . that Is precisely
what the Speech or Debate Clause generally
forecloses from executive and judicial in-
quiry.” Id., at 177, 180.

It necessarily follows from these decisions
that the Speech or Debate Clause prohibits
“executive and judicial inquiry” of the legis-

Footnotes at end of article.
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lative activities of a Member of Congress in
grand jury proceedings. And since grand jury
proceedings are criminal in nature, the ap-
plicability of the Clause to them is more
forceful than to civil proceedings such as
Tenney, Powell, and Dombrowski, in which
there was no involvement by the Executive
Branch. This was at least implicitly recog-
nized by the Court of Appeals when Johnson
argued, after being convicted a second time,
that all indictments against him were void
because of illegal questioning in the grand
Jjury. While following the rule of Costelio v.
United States, 350 U.S. 350 (1956), and refus-
ing to vold the indictments, the Court
acknowledged that the grand jury's receipt
of evidence about Johnson's speech was “con-
stitutionally impermissible.” 419 F 2d 56 (4th
Cir. 1969).

Even apart from these decisions, the doc-
trine of official privilege has always been
understood to bar inquiry by one branch of
government into the official activities of an-
other. While not of constitutional magnitude,
the Executive privilege has been invoked by
successive Presldents since Jefferson?® as a
bar to themselves and their personal staff
assistants being called to testify before Con-
gressional committees. For the past two and
one-half years, Dr. Henry Kissinger and
others have refused to appear before Con-
gressional committees, and they have done
s0 on the grounds that they may not be held
to question by a coordinate branch of gov-
ernment, The Executive has also invoked its
privilege to suppress from Congressional in-
quiry several planning reports which were
prepared by staff assistants and involve im-
portant aspects of forelgn relationst The
source of this privilege is said to be, by im-
plication, in Article II of the Constitution.
It ill befits the Executive Branch to now say
that privilege is a one-way street—that it
immunizes the Executive from Congressional
inguiry but that it gives no protection at all
to a Senator from the compulsory processes
and investigation of the grand jury.

The government’s position is even more
inconsistent, for it has successfully argued
in court that the legislative privilege not
only protects Congressmen from account-
ability but also prohibits testimony about
privileged activities. In United States Serv-
icemen’s Funds v. Eastland, Civ. No. 1474-70
(D.D.C. October 21, 1971), an action for
damages was brought agalnst Senator East-
land and employees of the Subcommittee for
Internal Security for issuing subpoenas
which allegedly violated First Amendment
rights. The plaintiffs sought to take the
deposition of Sourwine, Counsel for the
Subcommittee, and he refused to testify or
disclose written or verbal information about
the Subcommittee’s activities which were
not of public record. Sourwine was repre-
sented by the Internal Security Division of
the Justice Department, which is coin-
cidentally the Division involved in the
present grand jury proceedings, and they
argued as follows:

“To permit in the present posture of this

case, a full-scale examination, by the at-
tempted deposition of the Subcommittee's
counsel of the Subcommittee’s judgment in
issulng its subpoena would be an invasion
of the prerogatives of the legislature and a
serious interference with Congressional in-
;‘estlgatlous and with Congressional privi-
ege."
The Distriet Court agreed, and held that
Bourwine did not have to appear and testify.
BSee also Smith v. Crown Publishers, Inc.,
14 F.R.D. 514, 515 (S.D.N.Y, 1953).

We hasten to add that the facts of the
Servicemen's case make the legal issue very
difficult. In ecivil litigation where First
Amendment rights are at stake, there are
cogent arguments that courts should not per-
mit one part of the Constitution to be used
to shield from judicial review the violation of
another. Even there, however, the Justice De-
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partment had no trouble in asserting the
traditional argument that the privilege pro-
hibits judicial inquiry into legislative con-
duct. It is only now that the shoe is on the
other foot that the Executive claims—and in
a proceeding which Involves the Executive,
Legislative and Judicial Branches in a clas-
sle confrontation—that the privilege 1s in-
applicable except as a defense on the merits.

Finally, the government argues in its Brief
(pp. 12-15) that the Framers, in using the
term ‘‘questioned” in Article I, Section 6,
intended a unique meaning akin to “im-
peached.” First of all, thls argument may
prove too much. It is clear beyond doubt that
“impeached,” as used in the Constitution, is
not equatable with “prosecuted.” In cases of
impeachment, the House of Representatives
acts precisely like an indicting grand jury.
Thus, if the Congressional immunity applies
in Impeachment proceedings, it is more than
a defense on the merits and extends to grand
Jury proceedings.

In any event, the historical interpreta-
tion of a clause in the Constitution should
not turn into a dispute over mere semantics
or a battle of dlotionaries.® For behind the
“simple phrases” of the Speech or Debate
Clause “lies a history of conflict between the
Commons and the Tudor and Stuart mon-
archs during which successive monarchs
utilized the criminal and civil law to sup-
press and intimidate crltical legislators.”
United States v. Johnson, 383 U.S. 160, 178
(1966). This history reveals beyond doubt
that the intimidating conduct which lies at
the “taproots” of the Clause, Tenney v.
Brandhove, supra, took a wide variety of
forms and was certainly not limited to the
institution of criminal proceedings. The
Crown's arsenal also included issuing direct
orders to the Speaker to cease debate on
certain subjlects, bribing corruptable Mem-
bers of Parliament, summarily arresting
others and arraigning them before the Star
Chamber or directly committing them to the
Tower, and spreading rumors of Royal dis-
pleasure and threats of retaliation; and each
of these actions led Parllament to protest
that its freedom of speech and debate was
infringed. See generally Taswell-Langmead,
English Constitutional History 318-21, 336
37, 541-79, T70-772 (4th Ed. 1890).

Secret, inquisitorial bodles with contempt
power—the equivalent of the modern-day
investigating grand jury—also played their
part as the Crown's instruments of intimi-
dation, and were in fact employed to sup-
press a legislator in one of the most impor-
tant clashes between the Crown and Parlia-
ment prior to the Great Revolution.”

The conflict began in 1575 when Peter
Wentworth protested on the Floor of Parlia-
ment the detention by the Privy Council of
another legislator. Queen Elizabeth re-
leased the legislator but ordered the elimi-
nation of long speeches in Parliament. Unde-
terred, several legislators, including Went-
worth, debated a bill concerning religious
rites and the succession; and they were or-
dered to stop by the Queen, who also caused
rumors to be spread of future retribution.
Peter Wentworth then took the Floor and
dellvered “the most remarkable speech on
the rights and libertles of the Parliament." *
Wentworth protested all intimidating con-
duct by the Crown as a violation of Parlia-
ment’s privileges, and ke decried the rumors
and royal commands in particular as blatant
violations of the rights of the House of Com-
mons. Before he finished, Wentworth was
arrested and taken before a committee com-
posed of Privy Council members and other
state officlals, who Interrogated him about
his speeches in Parliament., Wentworth re-
sponded that if the committee were acting
on behall of the Crown it had no right to
question him and he would not answer, the
sole body with authority to examine him
being the House of Commons; and he was
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thereupon committed to the Tower for con-
tempt.

We are presented in this case with the use
of the grand jury in the same manner which
led, after hundreds of years of struggle, to
the vindication of the privilege. The abuses
which cccurred In cases such as Wentworth's
and Eliot's, who was persecufed for protest-
ing a disastrous war, were deeply embedded
in the memory of those who created our sys-
tem of government. So firm was the under-
standing of the widespread nature of these
abuses that Thomas Jefferson, In what is
without doubt the single most authoritative
interpretation of the scope of the Congres-
sional privilege, wrote that it bars intrusions
of all forms by the Executive into the un-
hindered freedom of speech and debate in
Congress. Jefferson’s Manual of Parliamen-
tary Practice (1797-1801), reprinted in Sen-
ate Manual (1969), at pp. 413-14.

The abuses which gave rise to the legls-
lative privilege and necessitated its inclu-
sion in the Constitution ought not be allowed
to be resurrected under & perhaps more sub-
tle gulse. For they are “part of the intellec-
tual matrix within which our own constitu-
tional fabric was shaped,” e¢f. Marcus v.
Search Warrant, 367 U.B. 717, 729 (1961),
and if allowed to intrude in the present will
have the same disastrous consequences for
representative democracy. No exception to
the Speech or Debate Clause should be made
which makes possible the muzzling of Con-
gress.

PART TI—APPELLANT'S REPLY

The government’s answer to the first argu-
ment of the appellant, that this Court has
jurisdiction ‘of this appeal, is contalned In
the government's consolidated brief under
the heading:

“B. The Denial of Intervenor's Reguested
Relief in the District Court is not Appeal-
able,”

The substance of the government’s reply is
that the District Court’s order is not appeal-
able since it 1s not final because an order to
quash a grand jury subpoena has been held
to be interlocutory and hence not appeal-
able. Further, the government contends that
since the Speech or Debate Clause protects
only against prosecution and prosecutional
use of information, any objection raised be-
fore such prosecution is premature. The gov-
ernment concludes that there Is no “irrepar-
able injury” because there is no injury. The
government’s position is summarized in their
consolidated brief, pages 27-28 as follows:

“In the event that the Intervenor or his
employee were charged with a civil or erim-
inal offense, appeal could be had from any
lower court ruling on their claim of legis-
lative privilege, This would be full and ade-
quate appellate review of his constitutional
claim. Any review of claims made previous to
such time would be premature and advisory.”

The appellant urges upon this Court the
conclusion that United States v. Johnson,
337 F. 2d 180, 181-192 (4th Cir. 1964) dis-
poses of the government's contention ad-
versely:

“. .. [T]he process of indictment by a
grand jury and inquiry in a court may itself
be so devastating that an Innocent congress-
man may well fear it. . . .

“In the case of a congressman, the possi-
bility—even the likelihood—of ultimate vin-
dication in a court proceeding is no substi-
tute for the guarantee held out by the Con-
stitution.”

Secondly, the appellant next argued that
the republication by Senator Gravel of the
record of the Subcommittee meeting was pro=-
tected by the Speech or Debate Clause. In
the consolldated brief the government's reply
to appellant’s second argument is contained
under heading: (See Consolldated Brief of
U.8., pp. 21-23.)

“A. 3. Senators and Representatives are
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Protected by the legislative privilege only in
their legislative activities.”

The government makes no distinction be-
tween grand jury inquiry as to the initial
conduct of the Senator in conducting the
meeting and the protection of what trans-
pired there on one hand, and subsequent re-
publication on the other. Again the govern=-
ment’s position is that the conduct of the
meeting and the subsequent republication
are not exempt from grand jury inquiry and
even if they are in error as to this, any judi-
cial action restraining the grand jury prior
to prosecution is premature and advisory.

The government's answer to appellant’s
final argument, that the protective order is-
sued by the District Court does not ade-
quately protect Senator Gravel's constitu-
tional rights, is contained in the govern-
ment's consolidated brief at page 28 where
the government asserts that:

C—The District Court's “Protective Order"”
Improperly Limits Grand Jury's Inquiry.

Simply stated the government’s position Is
that since they are correct on the merits
there is no need for any protective order.
The government makes no effort to address
itself to the constitutional claims and issues
raised in Senator Gravel's brief either as to
remedy or judicial reviewabllity of constitu-
tional facts.

Appellant respectfully submits that appel-
lees have falled to address themselves in any
substantial manner to the claims raised by
Senator Gravel in his brief as Intervenor-
Appellant.

CONCLUSION

The Framers of our Constitution belleved
that representative democracy could best be
served if Members of Congress were gilven
unlimited freedom in actions within the
scope of their legislative activity. They knew
that the privilege might be oceasionally
abused, but they also wisely understood that
the risks to democracy in anything less than
an absolute privilege, broadly construed and
Interpreted, were much greater.” This percep-
tion is as true today as when the Constitu=
tlon was written. “In the final analysis, no
task is likely to be more important to the
preservation and ultimate vitality of our
governmental system of separation of pow=
ers than the widespread popular acceptance
of the doctrine of legislative privilege In its
most unwavering, pristine and absolute
terms."” " That is the theory of our Republic.

The actions taken by the Executive Branch
in this case challenge the most basic and
bedrock principles of our constitutional
form of government. They cannot withstand
analysis under the terms, policies and history
of the Speech or Debate Clause and the
doctrine of separation of powers. The Court
below was clearly correct in holding that the
Constitution affords protection to Senator
Gravel against these actions. Our dispute
with the declision of the Court below, as
detailed in our Brief in Nos. T1-1331 and
71-1332, is that it did not go far enough
and hold unconstitutional all of the actions
which “threaten those consequences which
the Framers deeply feared,” School District
v. Schempp, 374 U.S. 208, 230, 236 (1963)
(Brennan, J., concurring).

Respectfiully submitted.
RoBeRT J. REINSTEIN,
Temple University Law School,
Philadelphia, Pa.,
HereerT O. REID, Sr.,
Howard University School of Law,
Washington, D.C.,
CHARLES L. FIsaMAN,
Washington, D.C.,
Attorneys for Appellant 11,
FOOTNOTES

iIn the Distriect Court, the government
maintained that it could not only interro-
gate witnesses about the Subcommittee
hearlng but prosecute Senator Gravel for it.
Government's Memorandum in Opposition
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to Motion to Quash (in No. 71-1331), pp.
5-11.

2The Court in Powell observed that legls-
lators are not distracted from their duties
when law enforcement officials who execute
their orders are subject to judicial review.
Thus suit could be maintained against the
Sergeant-at-Arms in the same manner as
with respect to any policeman. And see Dom-
browski v. Eastland, supra, where Sourwine,
the Subcommittee counsel, was given only
a limited immunity when he acted like a po-
liceman and engaged in an illegal search and
seizure.

These situations of course differ toto ceolo
from the situation of the instant case, where
& secret grand jury with contempt power
seeks to interrogate a Senator's personal
aides and others in order to investigate di-
rectly into his protected legislative activi-
ties. The distraction and inhibiting effect of
such an Interrogation ls patent even If the
Senator himself is not subpoenaed.

? President Jefferson was subpoenaed by
Chief Justice Marshall in the trial of Aaron
Burr for treason. Jefferson refused to testify
about privileged information.

‘See the Boston Globe, September 1, 1971,
pP. B, which describes President Nixon's hav-
ing invoked the privilege to reject the unan-
imous demand of the Senate Foreign Rela-
tions Committee to see a planning report on
the military aid program.

# Memorandum in Support of Defendant’s
Opposition to Plaintiff's Motion for Order
Compelling Answers and Production of Docu-
ments, pp. T-8.

The ambiguous quotations of the Oxford
English Dictionary (Government Brief pp.
13-14) may be compared with the following
from Black’'s Law Dictionary (4th Ed. 1968),
p. 1412:

Question. A subject or point of investiga-
tion, examination or debate; theme of in-
quiry; problem; matter to be inquired into;
as & delicate or doubtful question . . .

A method of criminal examination hereto-
fore In use in some of the countries of con-
tinental Europe, consisting of the applica-
tion of torture to the supposed criminal, by
means of the rack or other engines, in order
to extort from him, as the condition of his
release from the torture, a confession of his
own guilt or the names of his accomplices.

EVIDENCE

An interrogation put to a witness, for the
purpose of having him declare the truth of
certain facts as far as he knows them.

"The following account of Peter Went-
worth's case is taken from Cella, “The Doc-
trine of Legislative Privilege of Freedom of
Speech and Debate: Its Past, Present and
Future as a Bar to Criminal Prosecutions in
the Courts,” 2 Suffolk L. Rev. 1, 6-10 (1968)
and Taswell-Langmead, supra at 490-94.

5 Cella, supra at 8.

® Also, “[P]resumably, legislators will be
restrained in the exercise of such a privilege
by the responsibilities of their office. More-
over, in the event of their fallure in that
regard, they will be subject to discipline by
their colleagues."” Cochran v. Couzens, 42
F. 2d 783, 784 (D.C. Cir. 1930), cert. denied
282 U.S. 874.

1 Cella, supran. 7, at 43.

1 Counsel wish to acknowledge the assist-
ance of Ralph Kates, a third-year law student
at Temple University Law School, in the
preparation of this Brlef.

[U.8. Court of Appeals for the First Cireuit,
No. 71-1335, No. 71-1831, No. 71-1332]
UNITED STATES OF AMERICA, APPELLANT V.
MIxE GRAVEL, U.S. SENATOR, APPELLEE
Appeal from the Final Order of the United

States District Court for the District of

Massachusetts, Civil Action Nos. E.B.D. T1-

172 and E.B.D. 71-209
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CERTIFICATE OF SERVICE

I, Harvey A, Silverglate, a Member of the
Bar of this Court, hereby certify that I served
a copy of “Brief of Intervenor Appellee and
Reply Brief of Intervenor Appellant” upon
the United States by hand delivering a copy
of same by messenger on this day to the
Office of the United States Attorney, 1107
U.S. Post Office & Courthouse, Post Office
Square, Boston, Massachusetts 02109, to the
attention of Warren Reese, Esquire, Attorney
for the Department of Justice.

Done on this 9th day of November, 1971.

HARVEY A. SILVERGLATE.
[U.8. Court of Appeals for the First Circuit,
No. 71-1335]

UNITED STATES OF AMERICA, APPELLANT, V.
JoEN Dor

Appeal from an order of the U.S. District
Court for the District of Massachusetts.
Motion of appellant United States of
America for an order that the clerk not file
the brief of Leonard Rodberg, or in the alter-
native that said brief be stricken.
James N. GABRIEL,
U.S. Attorney.
Davip R. NIsseN,
Assistant U.S. Attorney.
WaRREN P. REESE,
Assistant U.S, Attorney.
Attorneys for the United States.

MOTION

Appellant, United States of America, hereby
moves this court to order the clerk not to file
the brief of Leonard Rodberg, or in the al-
ternative to strike said brief on the ground
that Leonard Rodberg is not a party to this
appeal.

The Distriet Court’s Memorandum of De-
cision and Protective Order denied Leonard
Rodberg any of the relief he requested, and
he did not appeal therefrom. The “Protec-
tive Order” from which the United States
appeals was made for the sole benefit of the
Intervenor, and no rights accrue to Leonard
Rodberg from it. The district court’s deci-
sion said:

“Therefore, if Senator Gravel's rights un-
der the Speech or Debate Clause are to be
fully protected, a protective order will be re-
quired Iimiting the subject matter of the
current grand jury's investigation and not
merely the questions which may be put to
Dr. Rodberg, the witness under subpoena.”

The District Court then ordered that: “(1)
no witness before the grand jury . .. may be
gquestioned about” certain conduct of the in-
tervenor, and “(2) Dr. Leonard 8. Rodberg
may not be questioned about” certain of his
own actions on June 29, 1971, taken at the
Intervenor’s direction.

This protective order gave witness Rod-
berg no more rights than it did any of the
other unnamed witnesses to whom it refers.
None of them are parties to the government's
appeal from the order.

Respectfully submitted,
JaMEs N. GABRIEL,
U.S. Attorney.
Davip R. N1SSEN,
Assistant U.S. Attorney.
WARREN P. REESE,
Assistant U.S. Attorney.
Attorneys for the United States.
CERTIFICATE OF SERVICE

SUFFOLK, SS.

Boston, Mass.,
November 8, 1971.

I, Willlam A. Brown, Assistant U.S. Attor-
ney, hereby certify that I have this day sent
coples of the within Motion to: Robert J.
Reinstein, Temple TUniversity Law School,
Philadelphia, Pennsylvania, 19122; Charles
L. Fishman, 633 East Capltal Street, Wash-
ington, D.C.; Herbert O. Reid, Sr., Howard
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University Law School, Washington, D.C.;

and James Reif, ¢/o Center for Constitu-

tional Rights, 588 Ninth Avenue, New York,

New York, 10036, by mailing them in franked

official envelopes, Air Mall, Special Delivery.
WiILLIAM A. BROWN,
Assistant U.S. Attorney.

[U.8. Court of Appeals for the First Circuit,

No. 71-1331, No. 7T1-1332]

UNITED STATES OF AMERICA, V. JOHN DoE,
MikE GRAVEL, UNITED STATES SENATOR,
INTERVENOR, AFPELLANT; UNITED STATES OF
AMERICA, V. JOEN DoOE, MIKE GRAVEL, UNITED
STATES SENATOR, INTERVENOR, APPELLANT

STIPULATION
(November 5, 1971)

It is hereby stipulated between the parties
hereto that the New England Merchants Na-
tional Bank need not deliver or turn over
any documents relating to the so-called
“Pentagon Papers” to any representative
of the United States of America and in any
case shall not deliver or turn over any such
documents to any federal grand jury in the
District of Massachusetts until the termina-
tion of the restraining order entered by the
United States Court of Appeals for the First
Circuit on October 29, 1971.

Counsel for Appellants.
Counsel for Appellees.

[U.8. Court of Appeals for the First Circuit,
No. 7T1-1331; No. T1-1332]

UNITED STATES OF AMERICA, V. JoHN DoE,
MIKE GRAVEL, UNITED STATES SENATOR, IN=
TERVENOR, APPELLANT; AND UNITED STATES
OF AMERICA, V. JOHN DoE, MIKE GRAVEL,
U.S. SENATOR, INTERVENOR, APPELLANT

STIPULATION
It is hereby stipulated between the parties
hereto that until the termination of the re-
straining order entered by the United States

Court of Appeals for the Pirst Circuit on

October 29, 1971, no representatives of the

United States shall seek to obtain documents

relating to the so-called “Pentagon Papers”

within the District of Massachusetts for their
own examination or for the use of a grand

Jury by the force or use of a subpoena.

Counsel for Appeuimts.

Counsel for Appei!ees.

[U.8. Court of Appeals for the Pirst Circuit,

No. 71-1331; No. 71-1332]

UNITED STATES OF AMERICA V. JoEN Do,
MikE GRAVEL, UNITED STATES SENATOR, IN-
TERVENOR, APPELLANT; UNITED STATES OF
AMERICA, v. JOHN Do, MIKE Graver, U.S,
SENATOR, INTERVENOR, APPELLANT

ORDER OF COURT

It is ordered that appellant's request that
the motion for order to show cause and im-
position of court sanctions be withdrawn be,
and the same hereby is, allowed.

By the Court:
Dana H. GaLLUP,
Clerk.
[ec: Messrs, Fishman, Reld and Nissen. ]
[U.S. Court of Appeals for the First
Circult, No. T1-1335]
UNITED STATES OF AMERICA, V. JoHN DoE
ORDER OF COURT

On motion of the government,

It iz ordered that the brief flled on behalf
of Leonard 8. Rodberg as purported appellee
may be received as and only as brief amicus
curiae.

By the Court:

Daxa H, GALLUP,
Clerk.
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[U.S. Court of Appeals for the First
Circuit, No. 71-1335]
UNITED STATES OF AMERICA, APELLANT V.
JoHN Dok

In the matter of a grand jury subpoena
served upon Leonard Rodberg.

Motion for reconsideration of Court's order
allowing brief of witness-appellee, Dr. Leo-
nard Rodberg, to be received only as a brief
amicus curiae.

Witness-Appellee, Leonard S. Rodberg, by
his attorneys, hereby moves this Court for
Reconsideration of this Court's Order entered
November 9, 1971, which allowed Dr, Rod-
berg’s brief to be received as and only as a
brief amicus curiae, In view of the fact that
the Government’s appeal affects the rights of
the Witness-Appelle, Dr. Rodberg, he re-
spectfully asks this Court to enter an order
accepting his brief as that of & party-ap-
pellee. Dr. Rodberg walves his right to par-
ticipate in oral argument unless this Court
should desire to hear from his attorney. This
relief is necessary in order that Dr. Rod-
berg may have standing before this Court
and to pursue further relief before this
Court and by further appeal.

Respectfully submitted,
Doris PETERSON,
JAMES REIF,
MORTON STAVIS,
PETER WEIS,
Attorneys for Leonard Rodberg.
Motion denled.

[U.8. Court of Appeals for the First Cireuit,
No. T1-1335]

UNITED STATES OF AMERICA, APPELLANT, V.
Joun Dok

ORDER OF COURT

Upon motion,

It is ordered that motion for reconsidera-
tion of court's order allowing brief of wit-
ness-appellee, Dr. Leonard Rodberg, to be re=-
ceived only as a brief amicus curiae be, and

the same hereby is, denied.
By the Court:
Dawna H. GALLUP,
Clerk,

[From the Washington Post, Nov. 17, 1971]
RACE “QuoTA"” IN MILITARY DOCUMENTED
(By George C, Wilson)

The Black Caucus of the House of Repre-
sentatives released secret papers yesterday
which document for the first time the official
discussions that shaped the policy of restrict-
ing the number of black GIs sent to Iceland.

Caucus co-chairman Shirley Chisholm (D~
N.Y.) sald the secret material shows that
“racism has become institutionalized at all
levels of the military.”

Rep. Ronald V. Dellums (D-Calif.), the
other co-chairman, said the caucus has heard
that the governments of West Germany,
Greece and Turkey demand the same kind of
restrictive assignment procedures for black
servicemen, Dellums added that the caucus
had not obtained the policy paper it is seek-
ing to document the charge.

Defense Secretary Melvin R. Laird, when
newsmen asked him about the alleged gquota
system for Iceland, said he had not had a
chance to study the documents, thus de~
clined to comment.

About 3,000 servicemen are stationed in
Iceland, the Pentagon said last night, but the
number of blacks was not immediately ascer-
talnable. Leave policies in Iceland long have
been restrictive for both blacks and whites in
hopes of avolding unpleasant incidents be-
tween servicemen and the Icelandic popu-
lation.

In the Middle East, American commanders
in the past have forbidden Jewish officers and
men from going on leave in Arab countries
for fear of provoking incidents, The political
climate in the host country has traditionally
influenced Pentagon personnel policies.
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The caucus released a letter, classified se-
cret, and two memos classified confidential.
The communications indicate that:

Iceland before 1961 objected to any Amer-
ican black servicemen being assigned there,
but relented to allow a token number.

The State and Defense Departments de-
cided to clamp a lid of secrecy on the quota
system for Iceland.

The Icelandic government sald it would
not contradict U.S. government assertions
that “there are no racial or other restrie-
tions” covering the assignment of servicemen
to Iceland.

Willlam C. Burdett, then acting deputy as-
sistant secretary for European affairs, in the
“secret” letter dated Aug. 11, 1961, said the
Icelandiec government had changed its posi-
tion from no black servicemen allowed in
Iceland to “no objections to ‘three or four’
colored servicemen in the Defense Force . . ."

The same Burdett letter sald the follow-
ing about the Icelandic government's posi-
tion on public statements about this quota
system: “If there are congressional or other
inquiries to which the (State) Department
must reply, the Icelandic government will
not object to a statement to the effect that
because of the small population and other
special circumstances existing in Iceland,
members of the Iceland Defense Command
are especially picked, but there are no racial
or other restrictions and, in fact, Americans
of all races are currently serving with the
command in Iceland.”

A memo dated Feb. 17, 1968, and signed
by Navy Capt. C. B. Stafford said the Ice-
landic government's ban on blacks “was not
part of the bases agreement” but apparently
was “a verbal agreement” between Iceland
and the State Department.

Staflord's memo also said that former Navy
Secretary Fred Korth in June, 1963, ordered
that “two married Negro personnel” be sent
to Iceland after inquiries by the President’s
Committee on Equal Opportunity in the
Armed Services and findings of discrimina-
tory practices by Rep. Charles C. Diggs Jr.
(D.-Mich.), now a member of the Black
Caucus.

“The State Department had effected an
agreement In 1961 to permit the assignment
of ‘three or four' Negro servicemen to Ice-
land,” Stafford said. ““This number was ex-
panded in 1965 to 15-20 and is currently 30."

Apparently, that increase in numbers was
considered large enough to put Iceland out of
the special category, because Stafford wrote
that race “is not an assignment factor.”

Stafford stated in his memo to the execu-
tive assistant and naval aide to the assistant
secretary of the Navy for manpower and re-
serve affairs that “with the rise of black
power, we are being persuaded to withdraw
from a policy which was arrived at after a
great deal of effort.”

“Some Negro personnel have had good ex-
periences during assignment to Iceland,”
Stafford said, “and we appear to be making
general progress. The subject of assignment
of Negro personnel only exacerbates prob-
lems associated with the bases’ agreement in
Iceland. Official communications relative to
this subject are classified secret and above.”

The third document released by the caucus
was & memo for the Bureau of Naval Person-
nel by Lt. A. E. Norton dated Sept. 9, 1970.
Norton said “the source of the guidance” for
keeping the number of blacks in Iceland at
a "low limit"” were two U.S. Navy memos
dated Sept. 9 and 10, 1969.

[In the U.S. District Court, Central District
of California, Misc. No. 1821 (WF)]
MEMORANDUM OPINION AND ORDER
(In the matter of: Anthony Russo, Jr.
Witnesses Before the Grand Jury)

The issue presented by this proceeding is
whether the court has the power to purge
& grand jury witness of civil contempt of
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court upon his promise to testify upon the
condition that he be furnished a transeript
of his testimony.

The contempt proceedings involving the
witness are reported in Anthony Russo, Jr. v.
United States, F.2d —— (No. 71-20486,
9th Cir. August 17, 1971). In summary:

(1) The government began an investigation
and presented evidence before a grand jury
of this distriet in regard to possible viola-
tions of Title 18 of the United States Code.

(2) As a result of those investigations,
Daniel Ellsberg was indicated relative to
documents pertaining to the involvement of
the United States in Southeast Asia, which
documents have been referred to as the Pen-
tagon Papers. See New York Times Co. v.
United States, 403 U.B. 713 (1871).

(3) On June 23, 1971, Anthony Russo, Jr.
was subpoenaed to appear and testify before
the grand jury. He refused, claiming the
privilege against self-incrimination. The gov-
ernment then filed an application with the
court to grant him immunity pursuant to
18 U.S.C. § 2514,

(4) The court granted immunity, but Mr.
Russo nevertheless refused to testify. He was
then brought before the court and ordered
to answer the questions the jury had asked.
When he refused, the court adjudged him in
civil contempt, and committed him to the
custody of the Attorney Ceneral until such
time as he purged himself of that contempt.

(6) The order of contempt was affirmed by
the Court of Appeals for the Ninth Circuit on
August 17, 1971. Russo v. United States,
supra. He was then committed to custody.

(6) On Oectober 1, 1971, Mr, Russo filed a
motion for an order (a) to require the gov-
ernment to record and transcribe all matters
occurring before the grand jury while he was
before it; (b) to require the government to
furnish him with a copy of the transcript of
his testimony; and (c) to prohibit the gov-
ernment from taking any action against him
on account of any disclosures the witness
may make regarding any matters which may
occur in his presence before the grand jury.

(7) At the conclusion of the hearing, the
court ordered that conditioned upon the
government's furnishing Mr. Russo with a
copy of his testimony, he will have purged
himself of contempt of court if he appeared
before the grand jury on October 18, 1971,
and answered all questions put to him.

(8) On October 18, 1971, the witness ap-
peared before the grand jury ready to answer
questions. However, the attorney for the De-
partment of Justice informed him that the
government would not furnish him with a
transcript of his testimony.

(9) The parties then appeared before the
court and the government moved the court
to vacate the condition that a copy of the
transcript of the witness’ testimony be fur-
nished to him.

The government's request is in effect a mo-
tion for a finding that the witness has not
purged himself of a civil contempt of court.
The motion is denied and the court finds that
Mr. Russo has purged himself.

The motion raises two gquestions. The first
is the power and propriety of this court to
require that the testimony of Mr. Russo be
recorded and transcribed. The second is the
power to purge the witness of civil contempt
of court by accepting his promise to testify
if he is furnished a transcript of his testi-
mony.

In regard to the first question, Rule 6(d)
of the Federal Rules of Criminal Procedure
states that “for the purpose of taking evi-
dence, a stenographer or operator of a record-
ing device may be present while the grand
jury is in session”, except while the jury is
deliberating or voting. That rule along with
Rule 6(e), relating to disclosure of matters
occurring before the grand jury, unquestion-
ably empower this court to require all or any
part of grand jury proceedings to be recorded
and transcribed, with the exception of jury
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deliberations and voting. See United States v.
Thoresen, 428 F. 2d 6564 (9th Clir. 1970);
Herzog v. United States, 226 F. 2d 561, 566
(9th Cir. 1955), cert. denied, 352 U.S. 844
(1956).

The rule in the Ninth Circuit is that the
recording or transcribing of grand jury testi-
mony is permissible, not mandatory. United
States v. Thoresen, supra; Loux v. United
States, 889 F.2d 911, 916(1868). Because the
testimony before a grand jury may have a
substantial eflect upon the rights and inter-
ests of those who appear before it and those
indicated by it, this rule has come under
heavy attack from many courts and com-
mentators who contend that the recording of
grand jury proceedings should be made
mandatory. See, e.g., ABA Special Committee
on Federal Rules of Procedure, 38 F.R.D. 95,
106; 8 J. Moore, Federal Practice 16.02[2] at
11 (2nd ed. 1970) ; United States v. Gramolini,
301 F. Supp. 39 (D.R.I. 1969). While no circuit
has yet gone this far, several have held that
the better procedure is to record and tran-
scribe grand jury testimony. United States v.
Aloisio, 440 F.2d 7056 708 (7th Cir, 1871)
(appeal pending); United States v. Hensley,
374 F.2d 341, 352 (Bth Cir. 1967), cert. denied,
388 U.S. 923, reh. denied, 389 U.S. 891; United
States v, Cianchetti, 315 F.2d 584, 591 (2nd
Cir. 1963). This circuit recently observed.

“Where a defendant, anticipating future
grand jury proceedings involving himself,
gives notice in advance that he will seek a
transcript of the proceedings if an indict-
ment is returned and offers to pay the ex-
pense of haying a reporter in attendance or
shows inability to pay, a sound exercise of
discretion would ordinarily call for the grant-
ing of a motion that a reporter be in attend-
ance.” United States v. Thoresen, supra at
666.

Although Thoresen referred to a request by
a “defendant’ that the grand jury proceed-
ings be recorded, the holding cannot be Hm-
ited In that regard. In that case, the first in-
dictment returned against the defendants
was dismissed when the statute upon which
a portion of the indictment was based was
held unconstitutional by the Supreme Court.
Antlcipating further grand jury proceedings,
the defendants moved the court for an order
compelling the presence of a court reporter
at any subsequent grand jury proceedings in-
volving them. The district court’s denial of
this motion prompted the above-quoted com-~
ment in the circuit court.

The defendants in Thoresen, therefore,
were in the unique situation of being sub-
stantially certain that they would be the
subject. of future grand jury proceedings
and that they would be indicted. It was in
this sense that the circuit court referred to
them as ‘‘defendants”. In the instant case,
Mr. Russo is not a defendant; indeed, he had
been granted immunity. Nevertheless, his
activities and those of his associafes, are
under scrutiny by the grand jury. It is im-
possible at this point in the proceedings to
be certain what Mr. Russo’'s testimony may
reveal, what further Information this grand
jury may discover, or what effect these pro-
ceedings may ultimately have upon the
rights and interests of Mr. Russo. It would
be folly to assume that his substantial rights
may not be jeopardized by a subsequent turn
of events. The grand jury in question is in-
vestigating a wide range of activity, and its
inquiries are being coordinated with those
of other grand juries around the country.
The record suggests that the government has
undertaken a very broad investigation with-
out knowing how long it may extend. It is
essential, therefore, that the record of the
jury be preserved. For these reasons, this
court holds that Mr. Russo has as much
interest in a recording of his grand jury
testimony as did the defendants in Thoresen.
Although Mr. Russo has not offered to pay
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the expense of having a reporter in attend-
ance, or to pay for the transcript, the govern-
ment has not made his abllity to pay an
1ssue, If it subsequently becomes as issue, the
matter can be resolved in appropriate pro-
ceedings.

Therefore, Mr. Russo’s motion that a re-
porter be present when he testifies is en-
tirely proper, and this court hereby reaffirms
its prior order granting that motion, Since
the government states that it intends to have
& reporter present In any case, this order
certainly places no additional burden on it.

The government contends that provid-
ing a witness with a transcript of his testi-
mony will invade the secrecy of grand jury
proceedings and diminish the effectiveness
of the grand jury as an institution, In order
to assess this argument, it is necessary to
examine the history of the grand jury and
its traditions of secrecy.

‘The institution of the grand jury is deeply
rooted in English history. Many authorities
regard the Assize of Clarendon, issued by
Henry II'in 1168, as the origin of the mocd-
ern criminal grand jury. See, e.g., 1 Holds-
worth, A History of English Law 312-27 (6th
ed. 1938); 1 Stephen, A History of the Crim-
inal Law of England 184-86, 250-58 (1883).
That decree provided for a body of twelve
men in each county, to be summoned by the
Crown, whose function was to report to the
King's officials persons who, according to
public knowledge, were suspected of crimes.
At its inception, therefore, the grand jury
functioned solely to augment the centralized
power of the Crown by acting as public pros-
ecutor to ferret out crime in the counties.

As the grand jury became an established
institution, it gradually developed independ-
énce of action from the Crown. This was ac-
complished by enclosing its proceedings in a
veil of secrecy which the Crown was unable
to penetrate. The body adopted the practice
of hearing witnesses in private; rather than
in open court. Representatives of the Crown
were not permitted in the room while the
jury examined the witnesses and deliberated.
Simultaneously, the custom of the Crown's
judges to examine the jurors on their find-
ings was discontinued. See Edwards, The
Grand Jury (19068). The jurors themselves
swore on oath of secrecy which contained no
reservation in favor of the government. They
were enjoined “the king's counsel, your fel-
lows, and your own, you shall keep secret".
8 Wigmore, Evidence § 2360, at 728 (Mec-
Naughton rev. 1961).

The true independence of the grand jury,
made possible by the institution of secrecy,
was reallzed in 1681 in the Trial of Stephen
College, 8 How. St. Tr. 549, 550 (1681), and
the Earl of Shaftesbury’'s Trial, 8 How. St. Tr.
759, TT1-74 (1681). Each of these men was
accused by the Crown of high treason. At the
insistence of the King's counsel, the grand
juries were required to hear the witnesses In
open court. After doing so, the jury in each
case demanded and was granted the oppor-
tunity to examine the witnesses again in
private and to dellberate in private. In each
case the jury then refused to indict. Edwards,
supra at 28-30. These two cases are cele-
brated as establishing the grand jury as a
bulwark against the oppression and despot-
ism of the Crown.

Thus, it is important to note that the
common law concept of grand jury secrecy
developed from a need to protect the jurors
and the accused from the tyranny of the
Crown. Secrecy insulated the jurors from the
pressures of the Crown and permitted the
grand Jury to guard the people against the
oppressive power of autocratic government.

The grand jury was brought to this coun-
try without significant change. The experi-
ence under British rule instilled in the
colonists a healthy distrust of the power of
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centralized government. Consequently, they
provided in the Fifth Amendment that “[n]o
person shall be held to answer for a capital,
or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury”.
This provision was felt necessary to secure
the liberties of the citlzens agalnst arbitrary
encroachment by the government. Ex parte
Bain, 121 U.S. 1, 12 (1887); Hurtado v. Cali-
fornia, 110 U.S. 516, 538-58 (1884) (dissent-
ing opinion). Here, too, secrecy was found
necessary to this function. The most cele-
brated example of grand jury independence
in this country is the case of Peter Zenger
in 1734. In that case, two New York grand
juries, resisting heavy pressure by the colo-
nial governor, refused to return an indict-
ment of criminal libel for an attack upon
the colonial governor. Note, The Grand Jury
as an Investigatory Body, T4 Harv. L. Rev.
590, 590-91 (1961).

Over the years, as fear of the oppressive
power of the government has subsided, the
government prosecutor has regained substan-
tial influence over the grand jury and, con-
sequently, that institution has lost much of
its former independence. See 8 J. Moore, Fed-
eral Practice 16.02[1). The grand jury now
relies upon the prosecutor to initiate and
prepare criminal cases and Investigations
which come before it. The government at-
torney is present while the jury hears testi-
mony; he calls and questions the witnesses
and he draws the indictment. The only rem-
nant of secrecy with respect to the govern-
ment which adheres today 1s the practice
of conducting the actual deliberations and
voting of the jury in private. However, the
prosecutor’s influence may be felt even then.
United States v. Gramolini, supra at 41.

In addition to permitting the grand jury a
measure of independence, the Institution of
grand jury secrecy serves other purposes
which were propounded at least as early as
the Earl of Shaftesbury’s Trial, supra, in
1681, See 8 Wigmore, Evidence § 2360, at 729.
Formulated at a time when the grand jury
was struggling to free itself from domination
by the Crown, one may speculate whether
these justifications were designed to obscure
the real purpose of secrecy. Whatever may
have been their original motivation, the fol-
lowing justifications for grand jury secrecy
are now generally recognized by the courts:

(1) The grand jurors themselves are to
be free from the apprehension that their
opinions and votes may be subsequently dis-
closed by compulsion.

(2) The complainants and the witnesses
summoned are to be free from the appre-
hension that their testimony may be subse-
quently disclosed by compulsion, and this in
order that the state may secure willing wit-
nesses,

(3) The guillty accused is not to be pro-
vided with such clues as will enable him to
flee from arrest or to suborn false testimony
or tamper with witnesses.

(4) The innocent accused, who is charged
by complaint before the jury but is exoner-
ated by their refusal to indict, is entitled to
be protected from the compulsory disclosure
of the fact that he has been groundlessly ac-
cused. 8 Wigmore, Evidence § 2360, at T34-35.
See also United States v. Procter & Gamble
Co., 356 U.8. 677, 681 1.6 (1958) .

The question then is the extent to which
providing a witness with a transcript of his
own grand jury testimony would be incon-
slstent with valid reasons for secrecy. In ap-
proaching this question, it must be remem-
bered that the policy of grand jury secrecy
should be maintained to the full extent nec-
essary to fulfill the ends of justice, and no
further. Atwell v. United States, 162 F. 97,
100 (4th Cir. 1908).

Unlike the jurors themselves, witnesses be-
fore grand juries were not sworn to secrecy
at common law, but were bound to refrain
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from disclosure. Regina v. Hughes 1 Car, &
K. 519, 174 Eng. Rep. 919 (N.P. 1844); 1 J.
Chitty, The Criminal Law 317 (5th Am, ed.
1847T). The rule in this country is not uni-
form. In 1946, when the Federal Rules of
Criminal Procedure were adopted, only two
states, Missouri and Texas, required by stat-
ute an oath of secrecy of witnesses. Several
states required such an oath as a matter of
practice, while still others !mposed no obliga-
tion of secrecy upon witnesses. Compare
People v. Naughton, 38 How. Prac. 430 (N.Y,
1870) and State v. Fish, 90 NJ.L. 17, 100 A.
181 (1917) rev’d on other grounds, 91 N.J.L.
228, 102 A, 378 (no. obligation of secrecy),
with State v. Kemp, 124 Conn. 639, 1 A.2d
761 (1938) (requiring oath of secrecy). In
the federal courts; no act of Congress im-
posed an obligation of secrecy on grand jury
witnesses and the majority of districts re-
quired no oath of secrecy. However, in ap-
proximately 33 of the 85 district courts at
that time witnesses were required to take
such an oath. See Federal Rules of Criminal
Procedure, Second Preliminary Draft, Note
to Rule 6 (1944); see also Goodman v, United
States, 108 ¥.2d 516 (9th Cir. 1939).

The Advisory Committee to the Supreme
Court, which drafted the Federal Rules of
Criminal Procedure, considered the justifica-
tions for imposing secrecy upon grand jury
witnesses and determined that such secrecy
was not necessary. As adopted in 1846, Rule
6(e) read in pertinent part:

**(e) Secrecy of Proceedings and Disclosure.
Disclosure of matters occurring before the
grand jury other than its deliberations and
the vote of any juror may be made to the
attorneys for the government for use in the
performance of their duties. Otherwise a
juror, attorney, interpreter or stenographer
may disclose matters occurring before the
grand jury only when so directed by the
court preliminarily to or in connection with
a judicial proceeding or when permitted by
the court at the request of the defendant
upon a showing that grounds may exist for
a motion to dismiss the indictment because
of matters occurring before the grand jury.
No obligation of secrecy may be imposed
upon any person except in accordance with
this rule.”

The Committee Notes to Rule 6(e) state:

“2, The rule does not impose any obliga-
tion of secrecy on witnesses. The existing
practice on this point varies among the dis-
tricts. The seal of secrecy on witnesses seems
an unnecessary hardship and may lead to
injustice if a witness is not permitted to
make a disclosure to counsel or to an as-
sociate.”

Witnesses before all federal grand juries,
therefore, have been free since 1946 to dis-
close what transpired during their presence
in the grand jury room. See In the Matter
of Petition for Disclosure of Evidence before
October, 1959 Grand Jury, 184 F, Supp. 38
(ED.Va. 1960); In the Matter of Hearings
before Commitiee on Banking and Currency
of the United States Senate, 19 F.R.D. 410
(N.D.IIl. 1956), rev’'d on other grounds, 246
F.2d; 667 (7th Cir. 1957). But see United
States v. Smyth, 104 F. Supp. 279, 280 n.5
(N.D. Cal. 1952); United States v. Owen, 11
FR.D. 371, 373 (W.D.Mo. 1951).

There is no evidence that this breach of
secrecy has diminished the effectiveness of
the grand jury system or adversely affected
the ability of the government to investigate
crime and bring offenders to justice. Rule
6(e) has been reexamined as recently as 1966.
In that year the rule was amended by adding
“the operator of a recording device" and
“any typist who transcribes recorded testi-
mony” to the list of persons bound by the
obligation of secrecy. The fact that it was
not felt necessary so to bind witnesses, after
twenty years' experience without such an
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obligation, Is further testimony to the sue-
cess of the rule.

The absence of criticism of Rule 6(e) is
easily explained. An examination of the jus-
tifications for the policy of grand jury
secrecy demonstrates that requiring secrecy
of witnesses would serve no purpose. Of the
justifications hereinbefore quoted, the first
is inapposite. Permitting a witness to dis-
close his testimony does not interfere with
the jurors' ability to deliberate and vote in
secrecy. The second justification, that secrecy
frees the witness from the apprehension that
his testimony may be disclosed and encour-
ages full disclosure by the witness, is most
important. Professor Wigmore contends that
the nondisclosure of a witness’ testimony is
a privilege of the witness himself. 8 Wig-
more, Evidence § 2362. The privilege is not
the grand juror's “for he is merely an in-
different mouthpiece of the disclosure” nor is
it the government’s, for ‘‘the state’'s interest
is merely the motive for constituting the
privilege”. “[T]he privilege”, he concludes,
“must therefore be that of the witness, and
rests upon his éonsent."” Wigmore, supra at
736. Rule 6(e) ls entirely consistent with
this position, It permits the witness—and
only the witness—to disciose the content of
his testimony, at least until an indictment
has issued or justice otherwise requires dis-
closure,

The third justification is that secrecy will
prevent the gullty accused from fleeing be-
fore an indictment has issued, suborning
false testimony or tampering with witnesses.
Persuasive though this argument may ini-
tially appear, it is of little moment within
the framework of the issues presented in
this proceeding. As a witness may disclose
all he knows anyway, furnishing him with an
accurate transcript of his testimony cannot
possibly affect the justification. The Ilast
justification is perhaps hardest to dispel, for
the protection of the innocent accused is the
cornerstone of our system of criminal jus-
tice. However, this court must infer from
the shsence of criticism of Rule 6(e) over
its twenty-five year history that the inno-
cent accused has not suffered under this
rule. In large measure, this is undoubtedly
attributable to the effectiveness of the gov-
ernment's investigatory process and to the
tremendous influence the government prose-
cutor exerts over the grand jury. In recent
history, federal grand juries have seldom, if
ever, refused to indict:

A witness before a grand jury, then, is not
presently bound to secrecy in any regard.
This court can conceive of no reason why
furnishing a witness a written transeript of
his testimony should interfere with the valid
functions of the grand jury any more than
does the exlsting practice.

The provision of a transcript does not
weigh differently on the justifications for
secrecy than the present rule. In addition,
providing a transcript will further the in-
terests of justice and benefit the grand jury
and the witness. As the Advisory Committee
noted, every . witness is entitled to relate the
proceedings to his attorney. Indeed, this is
essential to safeguard the witness' rights
and interests. A written transcript will in-
sure that the attorney is provided an ac-
curate record of the proceedings. Further,
the existence of a written transcript would
minimize the possibility of the witness’ pub-
licizing false information regarding the grand
jury proceedings, a possibility which bothered
government counsel in this case.

In addition, a review of a written trans-
script would give the witness and his attorney
or assoclate an opportunity to correct errors
in the transcription or inadvertent mistakes
in the testimony itself. Any attorney who
has ever undertaken the laborious process
of deposing witnesses knows how errors and
mistakes creep into the reporter’s transcript.
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Any trial judge who has had to determine
motions to correct transcripts knows that
mistakes are made and how vitally important
it is that they be corrected immediately
when the testimony is still fresh in the minds
of the court, counsel and witnesses. A wit-
ness who has been granted immunity is
still subject to perjury, and in such a prose-
cutlon willingness to correct a misstatement
is relevant to the issue of intent. United
States v. Locoeo, — F.2d — n. 2( No. 26, 336,
8th Cir. Sept. 27, 1971). The need of a wit-
ness for the transcript of his testimony be-
fore a grand jury, therefore, is real and
founded wpon a pragmatic regard for his
protection. In short, providing the witness
with a written transcript shortly after he
testifies will insure an accurate record of the
proceedings and will maximize the useful-
ness of the witness’ testimony.

It is important to note that providing a
witness a transcript does not force him to
divulge the contents of his testimony. Under
existing practice, the witness may voluntar-
i1y disclose the substance of his testimony to
whomever he chooses—his attorney, an as-
soclate, the person under investigation, or
the news media. On the other hand, he need
make no such disclosure if he so prefers. The
courts will not require such disclosure ab-
sent a showing of “compelling necessity”.
Arlington Glass Co. v. Pittsburgh Plate Glass
Company, 24 FRD. 50, 52 (N.D. IIl. 1959).
The availability of a transcript does not af-
fect these options. The witness is free to
keep the transcript confidential or reveal it.

It 1s the conclusion of this court, there-
fore, that furnishing a grand jury witness
a transcript of his testimony shortly after
his appearance is not inconsistent with valid
reasons for grand Jury secrecy and will
not diminish the effectiveness of the grand
jury system or interfere with governmental
efforts to investigate crime.

The government next contends that it is
improper for this court to order that a
transcript be provided Mr. Russo because
the disclosure is not “preliminarily to or
in connection with a judicial proceeding,"
as provided in Rule 6(e). The government
has misconstrued the order of the court. The
court has not ordered the government to
furnish the witness a transcript. The order
under consideration merely purged Mr, Russo
of civil contempt. Therefore, it 1s not neces-
sary in the context of this case to determine
whether a grand jury witness is involved In
a “judicial proceeding.”

The government further argues that a
grand jury witness must show a “particular-
ized need” to obtain a transecript. The “par-
ticularized need” test was formulated by
the Supreme Court in United States v. Proc-
ter & Gamble Co., 356 U.S. 677 (1958). In that
case the government brought civil suit
following a federal grand jury investigation
of possible eriminal violations of the anti-
trust laws in which no indictment was re-
turned. The trall court granted a motion by
the company for discovery of the entire
grand jury transcript. The Supreme Court
reversed, holding that the company had not
shown sufficient “compelling necessity” or
“particularized need” to overcome the “in-
dispensable secrecy of grand jury proceed-
ings.” 356 U.S. at 682.

The Court relied heavily upon one justi-
fication of the rule of secrecy: “[T]o en-
courage all witnesses to step forward and
testify freely without fear of retaliation.”
356 U.S. at 682. As herelnbefore discussed
providing a witness a transcript of his own
testimony is not inconsistent with this
policy. Nor is it inconsistent with other jus-
tifications there recognized by the Court.
See United States v. Procter & Gamble Co.,
356 U.S. at 681 n.6. Accordingly, this court
finds that a witness need make no showing
of “compelling necessity"” or “particularized
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need” to be entitled to a written transcript
of his testimony. He must show only that
his testimony was recorded and a transcript
can be made.

This position is not inconsistent with Rule
16(a) (8) of the Federal Rules of Criminal
Procedure. Under that rule, which went into
effect July 1, 1966, a district court “[u]pon
motion of a defendant...may...permit the
defendant to inspect and copy or photograph
any relevant...(3) recorded testimony of
the defendant before a grand jury”. Although
this rule vests some discretion in the court
whether to permit such discovery, it has gen-
erally been held that the defendant is en-
titled as a matter of right to a copy of his
own testimony before the grand jury, unless
the government affirmatively establishes a
substantial reason why it should be with-
held. United States v. Manetti, 323 F. Supp.
683 (D. Del. 1971) ; United States v. Projansky,
44 F.R.D. 550, 558 (8.D. N.Y. 1968); 8 J. Moore,
Federal Practice § 16.05[2]; see also United
States v. Cook, 432 F.2d 1093 (Tth Cir. 1970),
Cert, denied, 401 U.S, 996 (1971).

It cannot be doubted that this court has
the power both to hold a witness in contempt
for refusing to testify before a grand jury
and to purge the witness of contempt when
it is satisfled that the dignity of the Court
has been restored. The grand jury is subject
to substantial supervision and control by the
court. As the Supreme Court observed In
Brown v. United States, 350 U.S. 41, 49
(1959) :

“A grand jury is clothed with great inde-
pendence in many areas, but it remains an
appendage of the court, powerless to perform
its investigative functlon without the court’s
ald, because powerless itself to compel the
testimony of witnesses. It is the court’s proc-
ess which summons the witness to attend and
give testimony, and it is the court which
must compel a witness to testify if, after
appearing, he refuses to do s0.”

Congress has not made refusal to testify
a specific offense. Refusal to testify is an
affront to the court, and it is for the court to
determine the punishment and the cure. The
power to punish for contempt is inherent in
all courts. Ex parte Robinson, 86 U.B, (19
Wall.) 5605 (1873). Contempt is punishable
because of the necessity of maintaining
respect toward the court. The power to pun-
ish for contempt is exercised to vindicate the
court’s dignity for disrespect shown to it
or to compel the performance of an order.
See Penfield Co. v. Securities & Ezchange
Commission, 330 U.S. 585, 593 (1947) reh.
denied, 331 U.S. B65. The very nature of con-
tempt permits the court the broadest dis-
cretion to determine the circumstances in
which the interests of the court and the
public have been disregarded and to deter-
mine what conduct by the condemnor 15 re-
quired to vindicate those interests. As stated
by the Supreme Court in MeComb v. Jack-
sonville Paper Co., 336 U.S. 187, 193 (1949):
“We are dealing here with the power of a
court to grant the rellef that is necessary to
effect compliance with its decree. The meas-
ure of the court’s power in civil contempt
proceedings is determined by the require-
ments of full remedial relief. They may en-
tall the doing of a varlety of acts . . . ." See
also Penfield Co. v. Securities & Exchange
Commission, supra; Gompers v. Bucks 8. &
R. Co., 221 U.S. 418 (1911); Oriel v. Russell,
278 U.8B. 358, 364-65 (1929).

In the instant case, Mr. Russo was sub-
poenaed by the court to testify before the
grand jury. He refused to testify and was
found in civil contempt for refusing to obey
the order of court to answer questions. The
court’s order was that Mr. Russo would be
held in custody until such time as he purged
himself of contempt. This court now holds
that Mr. Russo has purged himself of that
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contempt by his promise to testify before the
grand jury conditioned upon being furnished
& written transcript of his testimony within
thirty-six hours of his appearance. He is held
immune from all penalties by reason of re-
fusing to testify as a witness before a grand
jury unless the government agrees that it
will furnish him a copy of the transcript of
his testimony.

It is further ordered that the clerk this
date shall serve coples of this memorandum
opinion and order by United States malil
upon the attorneys for the parties appear-
ing in this matter,

Dated this 17th day of November, 1971.
WARREN J. FERGUSON,
U. 8. District Judge.

CAPTAIN COOK JAYCEES CONDEMN
UN. DECISION ON NATIONALIST
CHINA

HON. NICK BEGICH

OF ALASKA
IN THE HOUSE OF REPRESENTATIVES
Friday, November 19, 1971

Mr. BEGICH. Mr. Speaker, the recent
action taken by the United Nations re-
garding the Government of Nationalist
China has caused much controversy.
Many people have called for reevaluating
our role in the United Nations and of the
United Nations role in the world.

For us to judge this action properly,
it is'important that we consider all points
of view.

In a resolution I received recently, the
Captain Cook Jaycees have expressed
their beliefs on this subject. I believe it
is important that their views be ex-
pressed and examined. I am inserting a
copy of this resolution for my colleagues’
inspection:

CAPTAIN COOK JAYCEES—RESOLUTION

The Captaln Cook JayCees—

Believing that all natlons of the world
should have a right to be represented at the
United Nations, and

Belleving that the Nationalist government,
is in truth the legal representative of an in-
dependent country, therefore

Condemn the recent action of the United
Nations General Assembly, with regard to
the replacement of the Nationalist govern-
ment, and

Hereby direct the secretary to forward this
resolution to the Secretary General of the
United Natlons.

James H. Hissona,
President.

NATIONAL BIBLE WEEK

SPEECH OF

HON. LES ASPIN

OF WISCONSIN
IN THE HOUSE OF REPRESENTATIVES
Thursday, November 18, 1971

Mr. ASPIN. Mr. Speaker, as this week
is National Bible Week, it is only fitting
to take a few moments to reflect on the
profound impact this book has had on
all of us.

It has an unending wealth of historical
information in the Old Testament and
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has a constantly fresh message in the
New Testament. The Bible has been, and
is, a fundamental part of our lives, and I
think it is only fitting that we have a
week to give special recognition to this
great book.

A PLAINTIVE LAMENT

HON. LEE METCALF

OF MONTANA
IN THE SENATE OF THE UNITED STATES
Monday, November 22, 1971

Mr. METCALF. Mr. President, in all
good humor I do not want to attempt to
appropriate the mantle of our former
colleague Gene McCarthy as poet lau-
reate of the Senate. I co not even present
the following as poetry. But it is a plain-
tive lament that we did not know our
good fortune when Ezra Taft Benson was
Secretary of Agriculture. Looking back-
wards to those days the farmers of
America are nostalgic. Now that Hardin
is leaving and Butz is the new champion
there is no place to go but downhill.
Therefore I present to the Senate a lit-
tle thyme singable too, that does not
transgress upon Gene McCarthy’s high
calling but does voice the exasperation
of the dirt farmer with the Nixon farm
policy and with the men he chooses to
administer it.

I ask unanimous consent that the
rhyme be printed in the Recorp.

There being no oblection, the rhyme
was ordered to be printed in the Recorp,
as follows:

Ez BENSON, WoON'T You PLEASE CoME

HoME?
(To be sung to the tune of “Blll Bailey,
Won't You Please Come Home?")
Won't you come back Ez Benson?
Won't you come home?
This crew is worse than you.
They jigger parity—call it prosperity,
But it's for the favored few.
Farmers are counted out,
Folks leave the farm,
Agrlbuslness even owns the squeal.
You were a saintly man
Alongside Nixon's flim fiam artists.
Benson won't you please come, Ezra won't
you please come,
Benson won’t you please come home?

MAN’'S INHUMANITY TO MAN—
HOW LONG?

HON. WILLIAM J. SCHERLE

OF IOWA
IN THE HOUSE OF REPRESENTATIVES
Friday, November 19, 1971

Mr. SCHERLE, Mr, Speaker, a child
asks: “Where is daddy?” A mother asks:
“How is my son?” A wife asks: “Is my
husband alive or dead?”

Communist North Vietnam is sadisti-
cally practicing spiritual and mental
genocide on over 1,600 American pris-
oners of war and their families.

How long?




November 22, 1971

REFORMERS GAIN THE UPPER
HAND IN THE BIA

HON. DONALD M. FRASER

OF MINNESOTA
IN THE HOUSE OF REPRESENTATIVES
Friday, November 19, 1971

Mr. FRASER. Mr. Speaker, during the
past year a dispute has raged within the
Bureau of Indian Affairs over the direc-
tion of agency policies. Young activists
in the agency fought aggressively to give
the Indian people a greater role in run-
ning BIA programs, while “old line” bu-
reaucrats resisted these changes.

For a time it appeared as if the con-
servative bureaucrats had the wupper
hand. Indian groups throughout the
country complained loudly that the
forces of reaction within the Bureau were
blocking efforts to implement the self-
determination policies outlined in the
President’s July 1970 Indian message.
President Nixon, himself, admitted re-
cently that the BIA bureaucracy was in
need of a “good shakeup.”

Now it appears that the reformers have
won out—at least for the time being. In
the following Minneapolis Tribune ar-
ticle, Frank Wright explains the signifi-
cance of recent development in the Bu-
reau:

Risky Enp RuUN BY BRUCE PUTs ACTIVISTS
Back IN SappLE AT BIA
(By Frank Wright)

WasHINGTON, D.C.—The young activists,
alded by a daring bureaucratic end run by
Commissioner Louls Bruce, are back in the
saddle at the Bureau of Indian affairs (BIA).

They have emerged as the winners in a
long and crucial struggle over the personnel
shakeup demanded at the agency by Presi-
dent Nixon.

The decisive move came Wednesday when
Bruce went to Reno, Nev,, and told the an-
nual convention of the National Congress of
American Indians, the largest Indian orga-
nization in the country, that he was putting
several of the activists into key posts in a
BIA reorganization and was sidelining sev-
eral of their more conservative opponents.

The thousand or more Indians at the con-
vention loved it, but it was a risky thing for
Bruce to do because he had purposely neg-
lected to seek prior approval of the an-
nouncement from his superiors at the In-
terior Department.

He was acting on his own, & perilous thing
for a subordinate government administra-
tor to do.

Bruce's decision to wing it came slowly
and in stages.

He had gone to work through channels
after the President sald in early October that
he was dissatisfled with an entrenched bu-
reaucracy that “feeds on itself, defends it-
self and fights for the status quo and does
very little, in my opinion, for progress in
the field.”

Despite the President’s insistence, how-
ever, Interior Department officlals stalled
and delayed, urging further study. They in-
cluded such people as Undersecretary Wil-
liam Pecora; Willlam Rogers, & deputy as-
sistant secretary who often has dealt with
the BIA for Interlor Secretary Rogers Mor-
ton; Wilma Victor, Morton's special assistant
for Indian affairs; and Harrison Loesch, as-
sistant secretary for public land manage-
ment. Aligned with them was John Crow,
BIA deputy commissioner under Bruce,
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Bruce, meanwhile, was being pressured by
the activists, most of them Indians whom
he had recruited more than a year ago to
revive the BIA and institute the President’s
expressed policy of self-determination for
the Indian.

With the President publicly on their side,
with Indian militancy on the rise and with
public awareness of the Indian's depressed
plight increasing they felt Bruce should force
& breakthrough. They had become increas-
ingly frustrated and restive.

His attempt to go through channels hit
8 roadblock Nov. 12 when the Interior De-
partment approved a new BIA structure that
eliminated the job of associate commis-
sloner. That has been the No. 3 post, and
Bruce has planned to elevate to it one of
the leading activists, Ernie Stevens, a Wis-
consin Onelda who has been director of
community services.

The new structure was proposed by Crow,
who had been made deputy last summer by
Morton and touched off a furor by down-
grading severa] of the activists.

After Nov. 12 Bruce and the activists de-
clded to make their end run as a last al-
ternative.

They agreed to fill the posts in Crow's
organizational scheme with their own
choices, announce them as quickly as pos-
sible, get support from Indian country and
hope that officials at the Interior Depart-
ment would then be afrald to reverse them
after the fact.

On Tuesday morning Bruce gave Crow a
memorandum instructing him to do the
paper work on 15 personnel changes. That
afternoon he flew to Reno with Stevens and
Alexander McNabb, a Micmae, director of
fsperat,mg services and another leading actliv-

t

th’:‘im next day Bruce told the convention

Stevens was now assistant commissioner
for economic development, which includes a
$40-a-million-a-year employment assistance
program plus defense of tribal and water
rights.

Stevens’ former deputy and ally, Florie
Kelanof, was promoted to assistant commis-
sloner of community services, which includes
welfare, housing and other projects.

McNabb was now assistant commissioner
of engineering and construction, which in-
cludes an upgraded road-building and irriga-
tion program.,

His former deputy, Robert Gajdys, was
now director of the office of Administrative
Services, which oversees a contracting pro-
gram under which the BIA arranges with
tribes to operate many services previously
provided by the government.

Harold Cox, who had been associate com-
missioner for administration, was down-
graded to director of a new and small office
of management systems.

Willlam Freeman, former director of eco-
nomic development, and Philip Acker, former
head of the employment assistance program,
were shunted off to a new Office of Planning.
The activists had complained that Freeman
was doing nothing to bulld up reservation
economies and that Acker was using the em-
ployment assistance program to entice In-
dians off their land and into dead-end Jobs—
or no jobs—in the cities.

Calvin Bryce, who had been in charge of
the contracting program, was being shipped
to Phoenix, Ariz., to become deputy director
of the BIA area office there. Activists claimed
that he had obstructed tribal efforts in con-
tracting.

Economic development would become top
priority at the BIA, As a start, Morton was
being urged to decentralize employment as-
sistance by allowing tribes to set up their
own job-training programs on the reserva-
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tions instead of requiring all job-hunters to
come to the cities,

Bruce was cheered. The newly elected pres-
ident of the national congress, Leon Cook, en-
dorsed the commissioner’s actlons and sald
he was moving in the right direction. Cook,
a Minnesota Chippewa, had been one of the
young BIA activists but quit recently because
he felt Bruce lacked aggressiveness. Cook has
taken a post in the Minneapolis school sys-
tem.

Bruce returned to Washington Thursday,
holding his breath.

Friday morning Morton, reportedly caught
by surprise by Bruce's action, issued a terse
statement. It endorsed what the commis-
sloner had sald about new initlatives in eco-
nomic development and road construction,
But it called the personnel changes “tem-
porary” and said they would be reviewed with
the commissioner “in the near future.”

The near future apparently came rapidly.

Friday night Bruce called reporters to tell
them he had been authorized by officlals at
the Interior Department to say that he was
“yery confident” his personnel actions would
be approved and had been given “assurances
of that.”

The commissioner sald he was “tickled to
death.”

VOLUNTEER FIREMEN
HON. J. CALEB BOGGS

OF DELAWARE
IN THE SENATE OF THE UNITED STATES
Monday, November 22, 1971

Mr. BOGGS. Mr. President, it has been
my privilege upon occasion to draw
attention to the fine job done by volun-
teer firemen throughout this country.

There are an estimated 1.8 million vol-
unteer firemen in the United States, com-
pared to only 200,000 paid firemen. The
existence of volunteer fire companies
guarantees many communities protec-
tion from fire and accident at little or
no cost to the taxpayer.

We are very much indebted to volun-
teer firemen, who spend large amounts of
their time at public service and who live
with great inconvenience and even per-
sonal danger in order to serve their com-
munities.

It has been my privilege this year to
offer two pieces of legislation which I be-
lieve would benefit our volunteer fire
companies. One was S. 2040, which would
include volunteer firemen training under
the provisions of the Vocational Educa-
tion Act of 1963. This bill was accepted
as an amendment to the Higher Educa-
tion Act passed by the Senate earlier this
year and is presently in conference with
the House of Representatives.

Another bill, S. 2748, was introduced
several weeks ago. It would provide a
$50,000 death benefit for survivors of
policemen, firemen and correction officers
killed in the line of duty. This legisla-
tion, I believe, would make entrance to
police work, correction work, and fire
prevention work more attractive to many
more young men.

Mr., President, there are more than
6,000 volunteer firemen in my State, and
we are very proud of each of them. Re-
cently, Mr. Phil Milford wrote a two-
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part article in the Wilmington Morning
News about our volunteer fire operation.
I ask unanimous consent that these ar-
ticles be printed in the RECORD,

There being no objection, the items
were ordered to be printed in the RECORD,
as follows:

[From the Wilmington (Del.) Morning News,
Nov. 16, 1971]
SraTe’s VOLUNTEERS AMONG BEsT—NoO SLACK
SEEN 1IN FIRE LINES HERE
(By Phil Milford)

Although there are indications that the
volunteer fire fighter in America is on the
way out, the ranks of Delaware’s part-time
fire force are growing with few signs of
decline.

While State Fire Marshal Willlam R.
Favinger admits “a volunteer has got to be
an oddball,” there are more than 6,000 such
fire fighters in the state—and they are in-
creasing in both numbers and professional-
ism as the state, helped by federal monies,
continues to support them.

It was not always so.

Within the past 20 years, Delaware has
appointed its first full-time fire marshal,
instituted a state fire prevention commis-
sion, hired six assistant fire marshals, created
the office of fire protection engineer, and
documented Fire Prevention Rules and Reg-
ulations that conform to the best fire pre-
vention code available.

In addition, fire call-boards—actually
emergency communications centers—have
been set up in two of the state’s three coun-
ties, and a third call-board is slowly being
planned for Kent County. These radio net-
works provide instantaneous communica-
tions when a fire or accident occurs, with a
minimum response time.

Earlier this year, a New York Times arti-
cle explored the “fading role” of volunteer
firemen faced with urban progress. In many
of the nation's fast-growing suburbs, re-
porter Jon Nordheimer wrote, “Volunteer fire
departments are becoming unworkable and
paid firemen are increasingly picking up the
slack."”

Among the reasons given were the lessen-
ing numbers of men avallable during the
day to answer alarms; the vanishing “social
role” of the fire house; and the appearance
of industrial and apartment complexes that
demand advanced skill to fight fires.

Many of the objections to volunteer com-
munity service in time of fire and disaster
are valid; but in Delaware at least, hiring
full-time, paid fire fighters has not been the
solution it has in other parts of America.
In fact Wilmington, with its several hundred
paid professionals, is still the only organiza-
tion of its type. The rest are volunteer.

In a community such as Newark—a fast-
growing urban complex—Iit is difficult to get
‘enough men to respond to daytime alarms,
according to Favinger, & volunteer fireman
for 36 years. But the solution has been the
“multiple response” alarm used in New
Castle County, where several area companies
respond to potentially large fires, thus not
depending upon only one company's com-
plement for manpower. In addition, New=-
ark's Aetna Hose, Hook & Ladder Company
uses woman ambulance drivers to fill the
daytime gap.

As for the dwindling value of the fire
house as a social center for Delawareans, one
has to enter any fire house during the eve-
ning hours, or attend the average wedding
reception, or join the throng at the annual
Mother's Day Dinner, attend the annual
Firemen's Convention or “go to Bingo" to see
the enthusiasm and dedication of the men
and women auxiliary members.

One volunteer recently compared activity
at the fire house to that of church orga-
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nizations and said some churches have the
lesser numbers.

The charge that professionallsm is lack-
ing among volunteers may be valid in some
areas, but not in Delaware. A deputy state
fire marshal, pondering the relative wvalue
of paild and volunteer fire fighting forces,
noted recently that the difference is great
for one reason because the paid men are
sitting mext to the truck when the alarm
sounds, and often have a shorter distance to
travel, while the volunteer has to get to the
fire house first, before he can get to the
fire.

Notwithstanding that fact—a result pri-
marily of the economical unfeasibility of
paying everyone in surburban companies—
Delaware men, once they arrive at the “fire
grounds,” are probably among the best
trained anywhere.

The state fire school near Dover has been
cited as among the finest facilitles of 'its
kind, and many of the courses it offers,
ranging from basic firemanship to crash-res-
cue work, are brought to the individual’s
fire houses by the school’s instructors, ac-
cording to Louis J. Amabili, the director.

Delaware is "well along" compared to the
rest of the country in volunteer fire fight-
ing, Favinger sald. He sald that in some
states, not only are the men ill trained, but
sometimes require the owner of a burning
property to be a regular subscriber to the
company. “And if your dues aren’t paid, the
house burns,” one fireman recalled recently.

“Delaware Is one of the few states that
has every mile covered by a fire company,”
Favinger said, and If the blaze requires more
manpower, other companies cooperate and
send whatever is needed.

A recent example of such cooperation for
the public good was seen during floods that
inundated much of Brandywine Hundred
and made Chester, Pa., a temporary swamp.

James Roy, chlef of the Cheswold Fire
Company and member of the Kent County
Volunteer Firemen's Assoclation, sald re-
cently that several Kent County companies
were asked to go north to help clean up
and rescue. He said all the companies worked
well together with no complaints—some-
thing he said might not be the case in other
parts of the country where boundaries lines
are often sacred.

In the fiscal year ending June 30, 1971,
property in Delaware had a total value of
more than $1,776,000,000, according to the
annual report of the state Fire Prevention
Commission. During that period, a total of
$4,021,881 was pald by insurance companies
for fire losses in recent years.

In the same period, there were 11,362 fire
alarms sounded in Delaware, with 114,000
man-units spending 7,000 hours in service.
In all, 24 people lost their lives due to fires
in the state.

That the loss was not greater is because
these highly trained men, most of whom
would be termed *“non professionals,” do-
nated their time and risked their lives for
their fellow man.

[From the Wilmington (Del.) Morning News,
Nov. 18, 1871]

'FAVINGER CITES NEED FOR STATEWIDE RADIO
Ner—MoNEY IS FIREFIGHTERS' FOREMOST
PROBLEM

(By Phil Milford)

With paid fire fighters in Wilmington and
thousands of wolunteers in other parts of
the state, the public is protected against
man’'s ancient two-faced friend and enemy
as never before.

But although the apparent national trend
toward all-pald firemen is not manifest to
any great extent in Delaware, and most peo-
ple will eontinue to recelve protection from
many dedicated volunteers, there are defi-
nite problems.
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The foremost, of course, is money.

One of the major needs in Delaware is for
a complete fire radio network in all three
counties, according to State Fire Marshal
William R. Favinger.

At present, both New Castle and Sussex
Counties have “call boards,” on the air 24
hours a day. Women handle the calls in Sus-
sex. When someone needs fire equipment,
they call the fire board, which immediately
pushes the correct buttons to activate the
necessary fire sirens in the county. Both
boards transmit on the same frequency.

In Kent County, however, a citizen re-
porting a blaze may dial the number of a
private home, a store, or a funeral parlor.
Sometimes the call goes directly to the local
firehouse. But there i{s no call board in the
county—a situation ecalled “"antique” by one
fire chief and “behind about 10 years" by a
deputy fire marshal.

Hopefully, this dangerous situation, which
sometimes necessitates several calls before
the fire house door is opened, will be cor-
rected soon, according to Chief James Roy
of the Cheswold Fire Company.

Roy is chairman of the Kent County Fire
Radio Committee, which Tuesday (Oect. 26)
presented a proposal to the County Levy
Court requesting $90,000 for the radio net-
work's equipment, The court took the re-
quest (accompanied by several hours' pres-
entation by firemen) under consideration,
noting that the money must come from the
General Assembly.

“We hope to get it pretty soon,” Roy sald,
“put it may take 3 or 4 months.”

Meanwhile, the old system prevalls, with
only Dover, highly urbanized and growing
rapidly, having a central dispatcher. The
Dover Fire Department, a volunteer group
also known as the Robbins Hose Company,
dispatches a hand full of companies in the
area, but cannot handle all 19 companies in
the county.

The money problem, too, limits Favinger's
office, but he has extensive plans for the
future.

The office of the State Fire Marshal has
two basic functions—investigation and in-
spection. During the fiseal year ending
June 30, 1971, for example, the office in-
vestigated hundreds of fires; 663 complaints;
arrested 47 persons of whom 15 were con-
victed; apprehended 106 Juveniles (responsi-
ble for most field fires, firemen says); and
spent 211 hours in court. In addition, the 6
deputy fire marshals conducted 2,267 inspec-
tions of schools, businesses, hospitals, and
other institutions and studied blueprints of
05 planned structures to determine fire safety
requirements—a function now filled by the
newly appointed fire protection engineer,
Benjamin Roy Jr., formerly & deputy.

But the problems central to Favinger's
organization occur, he says, because inspec-
tions take up too much of his deputies’ time,
who could better use their techniecal skill on
investigation. Within the mnext 5 years
Favinger would like to hire 9 inspectors to
deal solely with examining structures. Un-
like the present deputies, the inspectors
would not carry guns or have police powers.
This would leave deputy fire marshals free for
other matters.

Another innovation necessary, but now
impossible because of the money problem, is
a full-time office in Delaware's most heavily
populated area—New Castle County. At pres-
ent, the office has a part-time staff, with the
fire marshals often answering the phones.

With a staffed office, Favinger said, his
deputies could spend more time answering
complaints, conducting investigations of
fires, talking to school and other citizen's

ups, and enforcing such regulations as
those dealing with explosives and fuel
transport.

Favinger would also llke to send his
deputies, who live in various areas of the
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state but who are subject to duty anywhere,
to more national gatherings of fire marshals,
where both training and exchange of ideas on
fire fighting are available. “But we're limited
by our budget,” he said. Favinger also said
that in the future he would like competitive
examinations for fire marshal deputies to
stress investigation more than the present
generalities.

Besides the immediate need for a Kent
County Fire Board, Favinger is working on
various opportunities to obtain federal
monies, He sald present federal legislation
under the Occupational Safety Act may pro-
vide dollars for his needs, but added that
other funds are available, too,

The Pederal Highway Safety Act recently
provided money through the state for a
vehicle rescue course administered by the
State Fire School, directed by Louis J.
Amabili of Hockessin. The school offers
courses in fire fighting and was subsidized by
Washington for an emergency care course for
ambulance drivers which is among the first
in the country, and a model for other states.

Favinger says there are four independent
municipalities in Delaware that govern their
own fire departments. But Wilmington.
Newark, Dover, and Milford all work with his
office and are included in state statistics.
Favinger feels that Newark soon may have to
pay at least some of their fire fighters—but
many company representatives feel that it
should be “all or none"” due to the human
tendency for volunteers to resent pald
associates.

But on the whole, Delaware's volunteers
are probably here to stay. In a recent survey
by mail, more than a third of the 60 volun-
teer companies returned questionnaires that
overwhelmingly rejected the _posslbiuty of
pald members—at least in the near future.

The companies, composed of men from
teen-age to over 60, listed an average age in
the early 30's. Thelr numbers ranged from 25
to about 100, with membership mostly grow-
ing but at least remaining stable. Most of
the companies were formed in the 1920's.

When asked if they see their roles as vol-
unteers lessening or growing, all but 4 said
they are growing. Two of the dissenters cited
the lack of interest among service (something
contradicted by others) and the negatlve
effect caused by state regulations young peo-
ple today in the fire—specifically the new
licensing law for ambulance attendants.

When asked about a central dispatcher’s
importance, nearly all companies felt that
response time and service to the public would
be best served with a radio network. One
Kent County company listed the lack of a
central dispatcher as its major concern.

Among the gripes listed by the volunteers
(questionnaires were sent to company chiefs
or presidents) were difficulty in getting man-
power in the daytime when needed; money;
enlisting business-minded firemen; the mis-
use of ambulances as taxis; unenforced fire
codes; inadequate water supplies; and faulty
news media re . One comment on im-
proving volunteer firefighting in Delaware
was that mandatory regular and advanced
training should be given annually or semi-
annually. Another company suggested that
in light of dwindling response by citizens
to annual fund drives, a “fire tax' may soon
be necessary. One New Castle County chief
noted that too much equipment is duplicated
among companies, with no coordination as
to type of apparatus in an area.

One downstate company responded that
young people sometimes feel they are not
wanted because of their color. The chief
sald he is now intentionally selecting peo-
ple without regard to race, and notes that
ingrown prejudices among white firemen are
declining—and the more people in the com-
munity working together, the better the
service, he suggests.

EXTENSIONS OF REMARKS
NATIONAL BIBLE WEEK

HON. NICK BEGICH

OF ALASKA
IN THE HOUSE OF REPRESENTATIVES
Thursday, November 18, 1971

Mr. BEGICH. Mr. Speaker, we are
now at a point in time that the decisions
we are making affect more and more
people. This is a time of unprecedented
social change where mores are continual-
ly changing. What was socially unac-
ceptable yesterday may very well be a
viable part of our society tomorrow. In
dealing with these changes we must nev-
er lose sight of our moral and ethical
background.

It is proper then, at this time, that we
make an effort to consider and evaluate
our religious beliefs. We must be sure
that if we are going to deal with moral
changes, we must fully understand our
own spiritual feelings. For this reason,
Gov. William A, Egan of Alaska has pro-
claimed the week of November 21, 1971,
Bible Week.

I am inserting a copy of the Governor's
proclamation for my colleagues’ inspec-
tion.

PROCLAMATION—BIBLE WEEK

Our system of law and justice has been
bulilt upon the foundation of the Ten Com-
mandments. Respect for the sacredness,
worth, and dignity of the individual, an es-
sential element in our system, is rooted in
Biblical teachings.

It is imperative for modern man, con-
fused and perplexed by rapid technological
and social changes, to understand the roots
of his moral and spiritual belief-system.

Therefore, I, Willlam A. Egan, Governor
of Alaska, do hereby proclaim the week of
November 21 through 28, 1971, as Bible Week
and urge people of all faiths to observe the
week by reading the Scriptures and setting
up a plan of regular examination of the
Foundation Book of Judeo-Christian herit-

age.
Dated this fourth day of November, 1971.

SECTION 503 OF MILITARY PRO-
CUREMENT AUTHORIZATION

HON. HARRY F. BYRD, JR.

OF VIRGINIA
IN THE SENATE OF THE UNITED STATES
Monday, November 22, 1971

Mr. BYRD of Virginia. Mr. President,
the President now has signed into law
the Military Procurement Authorization
for 1972, which includes legislation to
end the dependence of the United States
upon Russia for the bulk of its chrome
ore. This is section 503 of the authoriza-
tion bill.

I believe that Congress, in voting on
this question, analyzed the issue in terms
of its significance to the security of this
Nation.

Chrome is a vital U.S. defense material,
essential for nuclear submarines, jet air-
craft. and all stainless steel products.

Because of an executive order by Presi-
dent Johnson in 1967 resulting from a
mandate from the United Nations, the
United States has been prohibited from
importing chrome from Rhodesia. Thus,

42825

having no chrome of our own, we have
become dependent on Communist Russia
for this vital defense material.

On September 23, the Senate of the
United States decided to call a halt to
such a ridiculous situation; and on No-
vember 10, the House of Representatives
concurred. The House vote on the direct
issue was a smashing 251 to 100.

It was not a regional vote or a party
vote.

Analysing these two critical votes, we
find that the proposal to remove the em-
bargo on Rhodesian chrome received
strong support from members of both
political parties—and from Representa-
tives or Senators from 46 of the 50 States.

Leading the list were California, Texas,
Pennsylvania, Illinois, New York, Ohio
and Michigan.

I ask unanimous consent that there be
printed in the extensions of remarks a
State-by-State breakdown of the num-
ber of Members of the House of Repre-
sentatives who voted in favor of retain-
ing section 503 of the military procure-
ment bill on November 10.

There being no objection, the list was
ordered to be printed in the Recorp, as
follows:

California, 21; Texas, 19; Pennsylvania, 17;
Illinois, 15; Ohlo, 13; New York, 13; and
Michigan, 11.

Florida, 9; Georgla, 9; North Carolina, 9;
Virginia, 9; Indiana, 7, Missouri, 7; Alabama,
T; Louisiana, 6; and Tennessee, 6.

Kentucky, 5; Kansas, 5; Wisconsin, 5;
Bouth Carolina, 5; New Jersey, 4; Iowa, 4;
Connecticut, 4; Minnesota, 4; and West Vir-
ginia, 3.

Oklahoma, 4; Maryland, 3; Mississippi, 3;
Colorado, 3; New Mexico, 2; Nebraska, 2;
Montana, 2; Arizona, 2: and Massachu-
setts, 2.

Idaho, 2; Oregon, 2; Arkansas, 1; South
Dakota, 1; Nevada, 1; New Hampshire, 1;
Washington, 1; Maine, 1; and North Dakota, 1.

NEW FORCE IN TEXAS

HON. J. J. PICKLE

OF TEXAS
IN THE HOUSE OF REPRESENTATIVES

Friday, November 19, 1971

Mr. PICKLE. Mr. Speaker, in a ring-
ing, stinging speech to the Texas
Women's Political Caucus Saturday in
Texas, Liz Carpenter laid it on the line
with a rallying cry of not just “register
and vote” but “file and run.”

It is a tight speech and sums up well
a vibrant force growing in this country
that will be recognized sooner or later—
and if the Caucus has its way, it will be
clearly sooner. They will be striving for
more women delegates to the presiden-
tial conventions and more women candi-
dates at all levels.

Mrs, Carpenter points out striving for
full equality in politics and elsewhere
does not necessitate any loss of femi-
ninity.

As she puts it:

The moonlight doesn't seem any dimmer,
the candlelight doesn't flicker any less, the
bubbles in the bubble bath don’'t burst any
sooner, when your take-home pay is the
same as your male counterpart.
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She makes a plea for what she calls
“peepul”"—for dignity and femininity
without being stifled under a cloud of
protectionism. And she does so in no un-
certain terms, praising the House for its
passage of the women'’s rights amend-
ment. Her words sting and bite and
make one flinch occasionally—but they
get an important point or two across.

The text of that speech follows:

THINKING WoMEN—THE NEw PoLITIiCS
N TExas

We pgather here today as the political
parties begin organizing for the 1972 elec-
tion. We gather here because we are deter-
mined that women have an equal voice in
the party structures. We gather here because
we are determined this fime to run that
gamut from Texas Precinct to National Con-
vention to see that the two major political
parties—(and others which emerge)—Ilive up
to their glowing words about party reform.

Larry O'Brien, Robert Dole, Gore Vidal—
any others—here we come!

But it is no secret that this year while we
talk of party politics and party lssues, more
and more Americans (and particularly young
Americans) are being turned off by any party.
They are saying, “A plague on both your
houses.” There are many who have lost faith
in both major political parties because they
do not belleve these parties speak for the
mass of American people or that they will
live up to their proposed reforms.

Suddenly last summer & new political
movement was born which will help them—
the National Women's Political Caucus, com-
posed of women from many political parties,
old-line organizations, newly formed groups,
and many women who are not a member of
anything except the human race—almost.

All of us are moving the women's libera-
tion movement into women’s participation
for human liberation, for better day care
programs, better ecological laws, better edu-
cation, abortion reform, equal opportunities
for people of all color and all sex.

Today In Texas this movement takes hold
at the grassroots. You will leave here after
our workshops committed and equipped with
the know-how to organize your towns and
counties and be a vital force in placing
women in positions of decision-making at
every level which affects our lives:

—That means in Government, where our
rallying cry in 1972 will not only be “register
and vote”, but “file and run”, Yes, run for
office—Delegate, Tax Assessor, the Leglsla-
ture, Congress. And if you decide you aren't
qualified, then support the qualified candi-
date who lets you know how she or he stands
on the human issues. Ask yourself, does he
listen to you, a woman voter, a woman with
a family or a business or a job, as much as
he listens to others? Does he give you equal
time?

—That means in the corporation where we
will no longer be the unwitting consumers
of unimaginative male-run conglomerates
that neither represent their major employees
or their major consumers on their boards.
Lyndon Johnson gave us Title 7 in the Civil
Rights Act of 1964. Let's use it, Let's sue.

It means in Labor Unions where we are
perfectly willing to trade that phoney mantle
of protectionism for some equal pay and
equal rights. It is high time that George
Meany and the AF1-CIO stop dragging their
feet and stalling the Senate on the Equal
Rights Amendment. I don't know what has
bothered George Meany all these years. Can
it be that he is & male chauvinist plumber?
Well, most of the labor forces are now wise
to it. Well, Congress is getting wise to this.
The House passed the Equal Rights Amend-
ment this Fall with only 23 voting against it.

Now it's the Senate's turn. Before we go

EXTENSIONS OF REMARKS

Bentsen—that we want quick, prompt, over-
whelming passage of a right that is long
overdue.

So let every party chairman know, let every
Governor and every candidate for Governor
know now—that today in Texas, women are
issuing a declaration of independence. We
are tired of making the coffee, licking the
stamps, and writing the checks.

We are tired of selling the tickets and be-
ing locked out of the ball park.

We mean to be in on the decisions.

So—if we seem a little pushy. If we seem
a little nolsy—it is because, Roy Orr and
George Wiliford, we shout so you will hear
us

And we are going to be busy and organized
and on hand May 6 in every precinct meeting
in this state—not just to vote, my friends,
but to run for delegate.

The 200th anniversary of our nation is al-
most here. We will no longer take second
place to anyone. We care about this country;
we care about this state; we care about our
home towns—and we are no longer going to
take second place to anyone.

We intend to “rip off” a piece of the po-
litical action for ourselves in 1972.

And let me tell you, from years of experi-
ence, this is where we will separate the men
from the boys.

Those who count women in, can count on
women.

Those who count women out, can’t count
on us at all. We are going to leave you be-
hind at the ballot box nursing your boyhood
insecurities.

This is not a battle cry for revenge. It is
8 rallying cry for simple justice. Any male
candidate worth electing knows this. And
any political candidate today with any pulse-
feeling capabilities at all knows there is a
new momentum, there is new action, some-
thing has happened to women. As Sarah
Hughes put it, “We're tired of studying our
status. We have graduated.”

“The voice of the people may be soprano,”
Governor Preston Smith told the Status of
Women Commission last year.

And he's right. But the voice of power is
bass—and it has been getting “base” and
“baser.”

We are no longer going to be stuck with
the ridiculous statistics. More than half of
the voting power of this country—53 per-
cent—is women. But only 12 women are in
Congress. None on the Cabinet. None on the
Supreme Court.

At the last national conventions, only 13
percent of the delegates to the Democratic
convention were women. Only 17 percent of
the delegates to the Republican convention
were women.

And what about Texas?

Texas sent 120 delegates to the Democratic
National Convention. Thirteen were women.
Thanks for nothing gentlemen.

The Republicans did a little better and
this hurts me as a psalm-singing Democrat,
They sent 56 delegates to the convention; 15
were women.

The Texas Senate and House have 181
members. Only two are women and anyone
who watches it knows. Barbara Jordan and
Frances Farenthold are lonely. Let's send
them some company.

Every intelligent person, man or woman,
in this country knows there are millions of
working women belng exploited.

You know it when a woman professor
makes $7,000 and a man in the same job
makes $9,000. You know it when a woman
sclentist earns $10,000 a year and her male
counterpart takes home $13,000.

You know it when a restaurant owner hires
waitresses until 6 P.M. just when the good
tips start. He smugly argues it's not safe
to keep the girls on the job after dark.
But he doesn't bat an eye when he has

home today, I hope we will wire the leader-
ship of the Senate and Senators Tower and

char coming in at 2'AM. to clean the
place up.
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Every parent of a college-educated daughter
knows it when they pay more than $10,000
to educate her in the professions and she is
met time after time with this question: can
you type? Some of our strongest allles to-
day, my friends, are middle-income fathers
of bright, remarkable young women.

It does seem strange that considering we
are almost at the 200th Anniversary of our
Nation's founding, that Black men were
given the vote over 100 years ago, and White
and Black women won the vote more than
50 years ago, we should—at this late date—
still have to be talking about winning
equality for women.

Some might think it more lady-like if we
just bat our eyes, be demure and settle for
the tokenism which has been our lot for
fifty years within our country and within our
parties. But that is not what thinking women
do.

One of the great myths of all time is that
being a political activist somehow defemi-
nizes us.

I've worked hard all my life. So have mil-
lions of other working women. And let me
assure you the moonlight doesn't seem any
dimmer, the candlelight doesn’t flicker any
less, the bubbles in the bubble bath don't
burst any sooner, when your take-home pay
is the same as your male counterpart. You
can be sensuous and still think and vote and
run for office.

Yes, women are indeed an admirable sex.
Through the centuries, we've been wept upon,
stepped upon, and slept upon—and we still
find something in men to love.

I've worked for woman-power in politics
since I started covering Eleanor Roosevelt's
Press Conferences 27 years ago, and I do not
plan to abdicate my movement because of a
little nolse. The words “Right On” do not
come trippingly off my tongue. But some-
times I'm learning and I'm enjoying it. If the
caucus sometimes comes on a little strong,
let’s remember—these are strong times. But T
assure you that this is no burlesque.

If the Democrats and Republicans mean
what they say—and we do what we can do—
the next National Conventions will not be
peopled by the shopworn henchmen and fat-
cats of outmoded party structures. They will
represent a broader base of every group in
this country.

I believe the political party that is truly
committed to inner reform by action—one
whose delegates are truly from the people—
(and I spell it the Sam Rayburn way)—
“peepul”—will do more to restore the faith
of this country in itself than any other single
action.

It’s in your hands. And let me say to you—
for I have worked in the National Media a
long time, on both sides of the pad and
pencil—let me recall what a public relations
man once sald to Moses when Moses was lead-
ing the children of Israel out of the wilder-
ness of Egypt. (Perhaps you don't know the
history of public relations goes back that far
... but it does.)

As they approached the Red Sea, the pub-
lic relations man sald, ‘“Moses, what are
g;x?going to do when you get to the Red

“That’s easy,” Moses replied, “I will sim-
ply ralse my hands and the waters will part,”

The PR man looked aghast. “Wow! You
do that and I'll get you two paragraphs in
the Old Testament."

So, my friends, if you write people into
the political conventions in Miami and San
Dilego, I believe I can get you two paragraphs
when the historians write what women did
in the 1970's to make this a more humane,
compassionate country.

I have a lot of faith in the women of this
country. They have a way of knowing wheth-
er you are for them or against them. They
can spot a phoney. Perhaps, because we are
so deeply involved in the continuity of life,
we are more fundamental in our sense of
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values, more committed to bring this unfin-
ished democracy to fruition where we can
all enjoy the pursuit of happiness.

We know that, as a Nation, we simply can-
not enjoy the questionable luxury of treat-
ing any citizen as less than a total person.

This last year I've traveled over 100,000
miles in this country. In fact, I think I've
traveled more than Spiro Agnew and Ed-
mund Muskie combined—and had more to
say than Martha Mitchell, if that is humanly
possible.

And I find a sad sort of loneliness in this
land, an emptiness of spirit, an eroding fear
that perhaps permeates a zipcode, area-
code, punch card soclety ... A fear that
there will be no human being to answer a
cry in the night. But there is also a plain-
tive yearning to be someone who answers
the cry in the night.

That is why it is so right at this particu-
lar moment in our Nation’s history that we
not be timidly transfixed as spectators. That
we rally to women's participation for hu-
man liberation.

I'm glad we are a caucus of many view-
points. How awful if we were stereotyped,
crystallized into a single track mind with no
room for growth or change!

And let's remember—not to shortchange
each other—women are human. We don't
have to approve of each other 100 percent
on all issues. Seventy percent will do. How
many friends do you endorse 100 percent?
If all the varied assortment of people in
the American Revolution had waited to like
each other, we'd still be at Bunker Hill.

Each of us has something to bring to the
Women's Political Caucus. SBurely women in
this new, exciting political movement have
reached the point of civilization where we
can have many voices, because we are of one
heart. The movement is big enough for all of
us. The question is: Are we big enough for
the movement. I think we are. I think- we
must be. For there is work to be done. And
together, we can reach out to this Nation

and answer its cry in the night.

COMPREHENSIVE CHILD DEVELOP-
MENT PROGRAM

HON. JOHN G. SCHMITZ

OF CALIFORNIA
IN THE HOUSE OF REPRESENTATIVES
Friday, November 19, 1971

Mr. SCHMITZ, Mr. Speaker, on Mon-
day of this week, November 15, the joint
Senate-House conference committee
completed its work on S. 2007, the Eco-
nomic Opportunity Act extension which
includes the new comprehensive child
development bill. Yet, in a continuation
of the most peculiar and objectionable
procedures which have marked the
handling of this measure from the be-
ginning, no printed report on the con-
ference committee’s conclusions has yet
appeared, and I am now informed that
none is expected until after the Thanks-
giving recess.

Not only my own constituents, but con-
cerned parents and citizens from all over
the country have been writing to me—
and no doubt many of my colleagues have
received similar letters—asking for copies
of this measure, Except for pages of very
fine print in the CONGRESSIONAL RECORD
of September 30, the day we passed the
bill, we have nothing to send them, since
it was passed on that day as an amend-
ment to the Economic Opportunity Act
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extension, without a printed committee
report being available. Those who ask us
for a copy of such an important bill,
and have to be told that there is none,
naturally wonder why. So do I.

Passage of this measure by the Senate
and House in September took place with
comparatively little advance warning
and debate, and very little publicity be-
fore or after the fact. But as more and
more people have learned of what we
did then, a tide of public anger is ris-
ing with which sooner or later we shall
have to deal. A good time to begin would
be when this conference commitiee re-
port comes to us for approval. It should
be sent back to committee with instruc-
tions to remove the “child development”
portion so that this could be handled in
the normal way, on its own merits or de-
merits, as a separate bill.

The Comprehensive Child Develop-
ment Act would provide extensive care—
mental, physical, social, and psycho-
logical—for all American children below
school age. It is far more than the simple
custodial day care which many sup-
porters of this legislation who have not
studied it carefully still think is its pri-
mary or sole purpose.

For anyone—especially government—
to try to supplant a child’s parents in de-
ciding what their child needs is to mount
an assault on the family, the foundation
of any stable society. There is no better
way to raise children than in the close-
knit, mutually loving, deeply personal in-
terrelationship of a family. Both human
experience and religious faith testify to
this truth.

Interference with the family unit is
fundamentally contrary to our Judaeo-
Christian heritage. This legislation
promises to provide just such interfer-
ence with, and perhaps eventual elim-
ination of, the responsibility of parents
for the upbringing of their children.
Thinking men, and religious men, are
becoming more and more concerned
about this “child development” legisla-
tion. Examples could be cited from each
of the three major divisions of American
religious belief—Protestant, Catholic and
Jewish—from Dr. Jerzy Hauptmann, edi-
tor of the Lutheran Scholar, to Will Her-
berg, noted Jewish sociclogist and stu-
dent of comparative religions, to last
week’s editorial in the Catholic Standard,
the diocesan newspaper of Washington,
D.C. I would like to insert into the REcorp
at this point for the benefit of my col-
leagues this brief, but most thought-
provoking editorial.

The editorial follows:

[From the Catholic Standard, Washington,
D.C., Nov. 11, 1971]
RECONSIDERATION NEEDED

House and Senate conferees on Capitol Hill
are working toward a reconciliation of what
they consider relatively minor differences be-
tween two versions of the same bill (HR
10351 and 8 2007),to be known as the Com=
prehensive Child Development Act. The Act,
if passed, will be an amendment to the Eco~

nomic Opportunity Act of 1964.

The provisions of the Child Development
Act are aimed at giving supportive care to
children under the age of six. The Senate
has added a highly guestionable National
Child Advocacy section to the proposed leg-
islation, All of this represents what many
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think is the opening thrust by government
into an area historically reserved to the fam-
ily. Although the Act purports to guarantee
voluntary participation, the step between
non-compulsory and compulsory participa-
tion can become very tenuous when heavy
government funding is involved. The imme-
diate funding to establish the programs
would be $100 million with a goal of §2 bil-
lion for the next year.

The purposes of this legislation may ap-
pear laudatory and indeed many aspects are.
But the broader implications are extremely
serious. What will result is a “partnership”
arrangement between government and par-
ents in an area where rights and responsi-
bilities of parents must be paramount.

‘We hope that both houses of the Congress
will reconsider this legislation. If not, we
would expect the President to exercise his
veto power with strong recommendations for
& reconsideration of the bill.

THE CASE AGAINST LIMITING EARN-
INGS FOR SOCIAL SECURITY RE-
CIPIENTS

HON. ROBERT H. STEELE

OF CONNECTICUT
IN THE HOUSE OF REPRESENTATIVES
Friday, November 19, 1971

Mr. STEELE. Mr. Speaker, I include
the following article from the AARP
news bulletin entitled, “The Case Against
Limiting Earnings for SS Recipients,”
which I thought would be of interest to
my colleagues.

The article follows:

THE CASE AGAINST LIMITING EARNINGS FOR
55 RECIPIENTS

(The following excerpts are reprinted by
courtesy of Barron's Natlonal Business and
Financial Weekly. The author is Truman D.
Weller, a free-lance writer and member of
the Association who during his career was
affiliated with Cowles newspapers in Des
Moines and later Minneapolls, where he was
assistant to publisher. When he retired he
was northeast division manager for the U.S,
Chamber of Commerce.

In truth, Social Security is killing the ini-
tiative and incentive of thousands of people.
An elderly Indiana farm couple, for example,
found themselves hard-pressed because their
interest in a small sorghum crop pushed
their income over the prescribed limit, cut-
ting Social Security payments,

Much of the unfairness is caused by the
stringent, unjust rules governing the Social
Security program. Basically, five points cause
these difficulties.

(1) Limiting earnings to $1,680 during a
calendar year, so as not to affect benefits, As
a result, when a Social Security recipient ap-
proaches the ceiling, he is Inclined to quit
working for the remainder of the year.

(2) The inconsistency of a worker obtain-
ing greater total spendable income by earn-
ing less. (In a chart which accompanied the
magazine story, it was illustrated how a per-
son on Social Security and earning 83,600
would have more disposable income than an-
other Social Security recipilent earning $4,-
800.)

(3} The inequities which arise from the
narrow monetary advantage gained by the
person who works and forfeits all or part of
Social Security benefits, compared with the
indiyidual who only collects the benefits. In
& typical example, an individual earning £6,-
000 a year will enjoy an advantage of only
$150 a month more than someone with com«
parable retirement benefits but not working.

(4) The test which limits earnings bymlary
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or wages in a single month unless benefits
are forfeited. The test says those earning
over $140 in a month must forfeit benefits
for that month. In many Iinstances, total
benefits of husband and wife are greater
than §140. Consequently, any earnings be-
tween $140 and up to the amount of the total
benefits would represent a loss for the cou-
le.

€ (6) Restrictions of the retirement test to
the self-employed retiree and the handlcaps
to the operation of his own business. This
part of the guideline deals with the amount
of time a person over 65 may engage in his
business and still collect benefits.

Here, the amount of profit is not a
restricting factor. One man make $2,000 or
$20,000 from his business. Instead, time is
the criterion and anyone spending more than
45 hours a month in his business is, as a rule,
deemed to be rendering “substantial service”
and thus prone to forfeiture of benefits.

Social Security was adopted in this
country during the Depression of the Thir-
ties. At the time the legislation was being
considered, unemployment varied between
seven and 11 million, and the great hue and
cry was to remove those over 65 from the
labor market in order to provide jobs for
the younger workers. Unfortunately, that
philosophy still remains with the Social Se-
curity program, It does not square with the
relative economic affluence of our present
age, nor with a shortage of technical man-
power predicted by the National Industrial
Conference Board.

Every working retiree pays at least two
taxes on earnings—the federal income and
the Social Security levies. In some states,
he also pays a state Income tax and
many metropolitan cities now levy a city
wage tax as well.

Retirees with private pensions are required
to pay income tax on their benefits, once the
contributory part has been exhausted. Today,
one out of five retirees pays such a tax and
in another 10 years, the number is expected
to double. This serves to put earnings of
retirees in a higher bracket, since they al-
ready are liable for the income from their
pension. And the necessity of paying tax on
earnings in a higher range serves as another
repressive measure to discourage earnings by
retirees,

The choice of whether a person over 65
wants to live a quiet life of lelsure
or continue working should be an indi-
vidual decision. But those who choose to
work should be free to do so. Older persons
should not be hampered by arbitrary rules
and regulations.

DEATH BY THE PINT: THE CRITI-
CAL NEED FOR MORE VOLUNTEER
BLOOD DONORS

HON. VICTOR V. VEYSEY

OF CALIFORNIA
IN THE HOUSE OF REPRESENTATIVES
Friday, November 19, 1971

Mr. VEYSEY. Mr. Speaker, on Wednes-
day, November 17, I introduced H.R.
11828 to establish a Federal program to
encourage voluntary blood donation and
require that all blood banks be licensed
and inspected by the Federal Govern-
ment. The urgent need for legislation of
this type was demonstrated in a recent
series of articles in the Chicago Tribune.
I am appending the first half of that
series to these remarks. I hope my col-
leagues will join with me on this bill and
help end the use of skid-row blood donors
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and the hepatitis they contribute with
their blood.
The first half of the series follows:

“LIFESAVER" IS POTENTIAL KILLER: FIND BLOOD
OF PAID DONORS POLLUTED WITH HEPATITIS

Tribune Task Force reporters spent weeks
talking to medical experts and traveling in
the Skid Row subculture that supplies much
of the Chicago area’s blood to get the story
behind tha blood donor dilemma in Chicago.
This first report in a serles was prepared by
Reporters William Jones, Task Force director;
Philip Caputo; Pamela Zeikman; and Wil-
liam Currle.

The blood of 26-year-old Robert Irby is a
potential killer, but that fact hasn't stopped
the unemployed truck driver from selling the
precious fluid a dozen times in the last two
years to earn spending money,

Irby is considered a professional donor and
under the rules of the blood-peddling busi-
ness, his career should have ended July 22,
1970. On that date, as Irby prepared to collect
another 8§15 for a pint of his blood, tech-
nicians at the Mount Sinai Hospital Blood
Center discovered hepatitis in his blood.

The discovery meant that Irby must never
again give blood because of the grave danger
of infecting a recipient. The presence of hep-
atitls—a debllitating and sometimes fatal
disease characterized by yellow skin and ex-
tensive liver damage—often tragically reverses
successful surgery after the patient recelves
a transfusion of the tainted blood.

BAD BLOOD POISONS SURGERY

But Irby's blood donor career was not over
on that day, and what followed is yet another
example of what many medical experts have
warned about for years: For every step for-
ward that medical science has taken on the
operating table, it all too often falters by
pumping poisoned blood back into the pa-
tient.

One blood expert estimates that nearly one
out of every four persons over the age of 40
who contact hepatitis from blood transfu-
slons will die. And it is the over-40 age group
that receives 60 per cent of all blood trans-
fusions.

In Irby's case, his name was stricken for-
ever from the list of potential paid donors at
Mount Sinal. A brief form letter was maliled
to Irby suggesting that he see his doctor, and
that was the end of it. Irby claims he didn’t
understand why his blood was rejected, and
the 26 other blood donor stations in Cook
County were never notified.

Since he was never pald for that last pint
at Mount Sinai, Irby wasn't about to do busi-
ness there again even if the center wanted
his blood. Instead, he went to the Michael
Reese Hospital Blood Center two months
later, where the only existing test for hepa-
titis (an admittedly ineffective process that
weeds out only one of four potentially infec-
tious donors) falled to detect the presence of
the deadly virus in his blood.

REPORTERS FOLLOW HIS TRAIL

He sold a pint on Sept. 8, 1970, on Nov. 23,
1970, and on Feb. 1, 1871. He again sold
blood on April 1.

Task Force reporters were able to docu-
ment what happened to some of Irby's blood
once it was sold and began moving into the
medical community,

Three of the four pints were used for re-
search, but a hospital official conceded they
could just as well have been used in a
transfusion following major surgery. The
fourth pint was routed to another hospital,
where officlals are still attempting to deter-
mine how it was used.

According to the American Medical Asso-
ciation, the majority of the nation’s blood
supply comes from pald donors like Irby—in
Chicago they account for as much as 60 per
cent of the 250,000 pints drawn annually—
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and the pald donor is most likely to be an
aleoholic or drug addict who needs the money
for a bottle of ¢heap wine or a bag of heroin.

Chicago’s four commercial blood opera-
tions cater to the blood peddier. They set up
their drawing stations in neighborhoods like
Uptown and West Madison Street and can-
didly concede that this is'where most of their
donors live.

And, health experts say, the thousands of
gallons drawn from their veins each year
are polluted with hepatitis because most paid
donors live in the wretched conditions where
the virus thrives.

LIVE IN UNSANITARY CONDITIONS

Dr. J. Garrott Allen, professor of surgery
at Stanford University School of Medicine
and an authority on blood, puts it this way:

“The paid donor is often a cloistered resi-
dent of Skid Row, where he and his col-
leagues are alleged to enjoy frequently the
practice of the communal use of unsterile
needles and syringes for the self-administra-
tion of drugs. . . . There are also other un-
sanitary practices that prevail among this
kind of population which favor repeated ex-
posures to infectious hepatitis as well. , . .
Still another contributing factor is aleohol-
ism, which appears to make such individ-
uals more susceptible to an initial attack
of elther infectious or serum hepatitis.”

And all too frequently, little attention is
paid to the blood seller by those who work in
commercial blood shops. Task Force report-
ers posing as drifters discovered they could
give blood several times a week if they were
willing to run the health risk. After selling
a pint at one commercial operation, for ex-
ample, a reporter was quickly accepted the
next day at another location, even tho the
scab on his arm was still fresh from the day
before. Common medical practice is for do-
nors to wait elght weeks between donations.

HEPATITIS NEAR EPIDEMIC STAGE

“Hepatitis Is reaching epidemic proportions
in America,” notes Dr, Bernard F. Clowdus IT,
chief of gastroenterology and liver disease at
Mount Sinai Hospital,

“The figures from blood bank testing and
from the Martin Luther King Health Center
indicate that it is reaching epidemic propor-
tions in Chicago. It is presently epidemic
among people in Lawndale and of the middle
class drug culture."

Clowdus underscored the problem by dis-
closing that beginning Oct. 1, Mount Sinai
will reserve 21 beds for the exclusive use of
hepatitis victims.

Dr. Mitchell Spellberg, a gastroenterologist
at Michael Reese Hospital, considers blood
from paid donors so lethal that in a recent
operation he used blood that didn't match
that of the patlent rather than risk using
blood that may have come from a pald donor.

Doctors at Michael Reese now face an added
burden in getting blood for transfusions be-
cause the facility has banned the use of blood
from paid donors.

SEES LESS RISK IN MISMATCH

“I had to give the man blood that didn't
quick match. I just decided I had to take the
risk, and it just happened to work out okay,”
Dr. Spellberg sald. “It is an added risk, but
less of a risk, in my mind, than using paid
donc:r blood, which we can't use at Reese any-
way."”

Dr. Aaron Josephson, director of the
Michael Reese Blood Center, sald the ban on
paid blood resulted from “overwhelming evi-
dence that the type of paid donor we have in
Chicago had a high incidence of hepatitis.”

Dr. Josephson and other authorities in
blood research note that the hepatitis rate in
paid donors 1s at least 10 times higher than
that In volunteers. Other studies show that
the ratio in Chicago is 11 to 1.

And when paid donors like Robert Irby and
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thousands of others like him continue to sell
their blood again and again, the statistics can
spiral to nightmare proportions.

Howard Schmid, a 57-year-old La Grange
factory worker, underwent successful heart
surgery in November and was making plans
to return to work when the statistics caught
up with him.

3 MONTHS LATER, HEPATITIS

Mrs. Rosebud Schmid described her hus-
band's delicate operation as a "huge success”
and said her husband was making plans in
February to return to work in June. Then,
three months after his release, Schmidt’s eyes
and skin began turning yellow, he felt weak,
and his temperature soared to 101 degrees,
Mrs. Schmid recalled.

Medical records show that Schmid received
22 pints of blood costing 8750 during surgery
in Rush-Presbyterian-St. Luke's Hospital.

Twelve of the pints came from the Inter-
state Blood Bank, a Tennessee corporation
which operates three donor stations in Chi-
cago and sells blood to hospitals.

Schmid was taken to Berwyn's MacNeal
Memorial Hospital, where he languished for
two weeks before Mrs. Schm!id received a call.

“They sald I'd better come down there be-
cause Howard was dying," she recalled. “He
dled the next day.”

Schmid's death certificate lists serum
hepatitis as the cause of death, and Mrs.
Schmid has filed a $250,000 suit against
Rush-5t. Luke’'s.

DIDN'T KNOW THE RISK, SHE SAYS

“No one ever told us when he was operated
on that that was the risk he was going to
take. That's the part that hurt us the most.
If they had just told us, maybe we could
have done something,” said Mrs. Schmid.
“We could have all gotten together, and we
could have had good blood given to him.”

Richard M. Titmuss, an internationally
known authority on the relationship between
blood transfusion and hepatitis, has described
the blood reciplent as a little more than a
guinea pig.

The ultimate test of the quality of a unit
of blood is whether the recipient contracts
hepatitis, Titmuss said, noting that the pa-
tlent is “in effect the laboratory for testing
the quality of blood.”

“Blood, like milk, may be bought and
sold,” Dr. Allen of Stanford points out. “But
unlike milk, not all sources of blood are
Grade A. The dairy industry is better regu-
lated and 1s subject to quality control. Milk
is a product that carries an Iimplied
warranty.”

Allen claims that the least that should be
done at this point is to label paid donor
blood as "high risk” and other volunteer
blood as “low risk™ in its relationship to
hepatitis.

He points out that the laws of 25 states,
including Ilinois, define blood as a service,
not a product, and therefore blood 1s not sub-
ject to warranty. Many hospitals and physi-
clans favor such a legislative definition be-
cause it protects them from lawsuits if a pa-
tlent contracts hepatitis from blood trans-
fusions.

NOT ENOUGH UNPAID VOLUNTEERS

The obvious answer to the problem, of
course, is to obtain all blood from volunteer
sources. But under the current operating pol-
icles of volunteer blood drives, according to
Dr. Richard Sassetti, director of the Rush-
Presbyterlan-St. Luke’s Blood Bank, “the de-
mand would soon outstrip the supply. Right
now we're in a situation where if a patient in
need of transfusions lives long enough to
contract hepatitis, we feel we've done him a
favor.”

Complicating the hepatitis problem is a
lack of reliable statistics, a situation which
frequently results from poor reporting of the
disease. Last year, for example, Chicago hos-
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pitals reported only 758 cases of hepatitis to
the Chicago Board of Health.

Edward King, assistant city health commis-
sloner, pointed out that his investigators
then discovered an additional 648 cases
which had gone unreported.

Tomorrow: The men who sell their blood.
MeeT THE MEN SELLING Broop To Buy WINE

(There is a crisis in the guality of blood
being used in Chicago and the nation and
the Tribune Task Force spent weeks investi-
gating the problem. This second part in a
series deals with those who sell their blood
and was prepared by William Jones, Task
Force director; and reporters Philip Caputo,
Willlam Currie and Pamela Zekman.)

Philip D. Testard is a peddler and his prod-
uct is his blood.

He makes his sales calls at any one of sev-
eral Chicago commercial blood banks and
the $5 he receives in exchange for each pint
is enough to keep him in cheap wine for a
week. When times are hard, he drinks canned
heat by cutting it with water and scoft drinks.

“I'm on the wine now and I1l be on the
wine till I die,” said the 41-year-old Testard,
an unshaven, toothless ex-convict.

Testard lives in the city's sink—Skid Row,
His home is the street, and he sleeps on
benches and in abandoned bulildings. His diet
consists of food scraps fliched from garbage.
Mostly, tho, he subsists on wine, going on
drinking binges that last as long as five days.

He is one of the thousands of derelicts,
drug addicts and alcoholics in Chicago who
regularly peddle their blood for a few dollars
to spend on the binge or the next supply
of drugs. Their product carries no guarantee,
no warning that it might be poison; even tho
it is 10 times more likely to be teeming with
potentially lethal hepatitis virus than the
blood from & volunteer, an unpaid donor.

CITES HEPATITIS ODDS

Some day, blood from men like Testard
may be in your veins. It is being used right
now and is causing medical nightmares for
surgeons and public health officials alike.

As much as 60 per cent of the 250,000 pints
of blocd needed in Chicago every year is
drawn from the paid professional donor. Hos-
pital blood bank directors report that 1 out
of every 20 patients who receive this blood
will contract hepatitis, but only 1 out of
every 200 recipients who are given volunteer
blood will be infected with the disease.

The possibility that their product might
kill or debilitate someone does not concern
the blood peddlers. Most are so desperate for
money to support their habits that they en-
danger their own health by selling blood—
two, three and as many as four times a
month.

Some peddlers, llke Testard, do not even
know what hepatitis is, altho they must pro-
fess they never had the disease to be allowed
to trade a pint for a few dollars. And the
only medical test ever devised to spot hepa-
titis in a potential donor is effective in only
one out of four cases according to medical
experts.

BLOOD HIS LIVELIHOOD

“What is hepatitis, anyway?"' Testard
asked a reporter as he walted to donate at
the Beverly Blood Center, 4420 N. Broadway.
He had just been told to return later because
the center did not Immediately need his
blood type. The wait relieved Testard because
it would give him time to have a few more
drinks to compose himself before donating.

Testard sald he was worried about being
turned down because a rejection would mean
the loss of his only source of income. He em-
ploys a number of tricks of the blood ped-
dlers trade to avold being turned away.

One of the rules of the blood buying busi-
ness limits donations to once every two
months. Nevertheless, Testard i1s able to do-
nate every two weeks—largely because there
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is wirtually no communication between the
vnor(l:éus blood centers and hospitals that draw
bl -

“Sure I give blood. every two weeks,”
Testard sald. “It takes five days to a week
to get rid of that needle mark and then I'm
good for another blood bank.”

Ocecaslonally, Testard sells blood twice
within two weeks to the same donor station,
skirting the rule by using false identification,
he sald.

Testard sald he maintains his strength
thru this gruelling schedule by eating gar-
bage.

“You heard of the National Tea, you heard
of the A & P, you heard of the Jewel?" Test-
ard asked. “Well, that's how to eat. They
throw out-of-date food into the garbage cans
in back of the stores and I pick it up. It's
tough, tougher than working, but the food
isn't bad. I eat the pies and the cakes and
the cold cuts, The meat that needs to be
cooked I sell fo the pizza joints up here [in
Uptown] for a few bucks.”

RECALLS PAYOFFS

Such eating habits account for the most
common hurdle faced by Testard and most
other professional domors. Their diet causes
them to suffer from a low blood iron level.
To qualify for a donmation, the donor's iron
count must be 41, but many blood peddlers
register counts as low as 35.

Testard also knows his commercial blood
banks. Some have tough rules while others
will overlook a low iron count, especially if
they are behind in their monthly quota. He
claims that some techniclans will pass a
donor with low iron in exchange for a cut
of his fee.

“There used to be a nurse over that at [a
commercial blood firm) who'd pass you if you
gave her a buck,” Testard said. “What you'd
do is tell her that you needed the money
real bad and that you'd give her a buck for
passing you. She'd class you and then you'd
take your voucher and cash it at the cur-
rency exchange. Then you'd go back to the
blood bank and drop the dollar in a waste-
basket next to her desk.”

When bribes fail, the donor simply barters
his blood at a station where the rules aren't
strictly enforced.

Ray Armour has been a blood peddler for
30 of his 50 years and claims he is frequently
rejected for a low iron count. Armour de-
scribes himself as a vagabond and drunk.
On the day he was interviewed, Armour had
just been turned down at the Chicago Blood
Donor Center, 2320 N. Clark St., but was not
discouraged. He sald he planned to make the
rounds that day and was certain he would
find a station that would buy his blood.

LIKE BUTCHER SHOPS

“Some of 'em are like butcher shops,”
Armour said. “They don't care, just as long
as you walk in breathing."

A companion of Armour, who Identified
himself only as John, said it is possible to
sell blood twice In one day, simply by of-
fering your other arm for the second sale.
John has sold blood so many times that scar
tissue has formed on both arms. ILike Tes-
tard, Armour and John make their homes
in flophouses and under viaducts, using
Phony addresses on their donor cards.

The practice of using false identification
and addresses makes it virtually impossible
to track down paid donors who are hepatitis
carriers.

Task Force reporters made this discovery
when they attempted to find 10 professional
donors whose blood was found to be in-
fected with the disease. None were found
and their addresses turned out to be vacant
lots, park benches, abandoned buildings and
warehouses,

Perhaps one or more of them was the ped-
dler whose blood infected Richard S. with
hepatitis. A hemophiliac, he asked that his
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real name not be used because he feared
he would lose his job if his employers knew
of his condition.

To stay allve, a person suffering from he-
mophelia often must take numerous transfu-
slons each month of blood products drawn
from the blood of several donors.

RISK IS ASTRONOMICAL

Considering that the ordinary patient has
an 11 to 1 chance of contracting hepatitis
from & paid donor, the chances of the dis-
ease’s striking a hemophiliac are astronoms-
ical.

In October, 1970, it struck Richard 8., who
has to tranfuse blood products from seven
different pints every three weeks,

“It was a real blow to me,” he recalled. The
doctor sald it might take me the rest of my
life to recover. Hepatitis on top of hemo-
philia was almost too much. Two chronic
illnesses—it just didn't seem fair.”

He has words for the Philip Testards and
Ray Armours and the other blood peddlers
whom he believes to be imperiling his life
for a bottle of wine.

“I'd think that people who sell blood
should think about it a little more and
realize what might happen If they lie about
their condition. It doesn't seem at all fair.
Why can't they take someone else into con-
slderation instead of that lousy money? I'll
give them the money if they need it, but
don’t put my life on the line for it.”

The text of H.R. 11828, which I intro-
duced November 17, 1971, follows:
HR. 11828
A bill to establish a Federal program to en-
courage the voluntary donation of pure
and safe blood, to require lcensing and
inspection of all blood banks, and to es-
tablish a national registry of blood donors
Ee it enacted by the Senate and House of
Representatives of the United States of Amer-
ica in Congress assembled,

SHORT TITLE

Section 1. This Act may be cited as the
“National Blood Bank Act of 1872,

FINDINGS

Bec. 2. The Congress finds that human
blood is necessary for medical treatment and
that an adequate supply of pure and safe
blood throughout the United States is essen-
tial to the welfare of the mation. Congress
further finds that interstate shipment of
pure and safe whole blood and blood com-
ponents is necessary for the welfare of the
United States; that since human blood {5 &
living tissue which cannot be manufactured,
an sdequate interstate supply of blood de-
pends upon the willingness of indlividuals
to donate their blood; that since the virus
hepatitis is transmitted In human blood and
18 found significantly more often In the blood
of persons who donate for monetary compen-
sation than in the blood of voluntary donots,
the purity and safety of the national blood
supply is seriously threatened by the inade-
quate level of voluntary donation and by
monetary compensation of blood donors. The
Congress therefore finds that the welfare of
the United States will be promoted by devel-
opment of a 100 percent voluntary blood
supply as soon as possible, that voluntary
donation should therefore be encouraged and
promoted, and that certain procedures and
standards should be established with respect
to the operation of all blood banks in the
United States.

ESTABLISHMENT OF PROGRAM; DIRECTOR

Sec. 3. There is established in the Depart-
ment of Health, Education, and Welfare a
National Blooed Bank Program to be under
the supervision of a Director appointed by
the Secretary of Health, Edueation, and Wel-
fare. The Director of the National Blood
Bank Program (hereinafter in this Act re-
ferred to as the “Director”) shall be appoint-
ed subject to the provisions of Title B,
United States Code, governing appointments
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in the competitive service, and shall be paid
in accordance with the provisions of Chapter
51 and Subchapter III of Chapter 53 of such
Title relating to classification and General
Schedule pay rates.

FUNCTIONS AND DUTIES OF DIRECTOR

Sec. 4. (a) NaTIONAL Broop BANK Sys-
TEMs.—Upon the application of any group or
organization of blood banks, the Director
shall designate such group or organization as
a National Blood Bank System under this
Act If the group or organization—

(1) Includes member blood banks in not
less than ten States, which member banks
have drawn an aggregate of not less than two
million units of blood in the year preceding
application;

(2) requires by written contract member
blood banks, which are not maintained and
operated directly by the group or organiza-
tion, to adhere and be bound by the rules
and regulations of the group or organization;

(3) requires all member blood banks to
maintain a program for the recruitment of
voluntary blood donors;

(4) adopts rules and regulations for the
operation of member blood banks which rules
and regulations are approved by the Director
and certified to be equal to or more strin-
gent than the Standards for Blook Banks
and Transfusion Services of the American
Association of Blood Banks and the applica-
ble standards of the American Red Cross;

(5) provides for—

(A) accreditation of member blood banks
which operate in conformity with the rules
and regulations referred to in paragraph
(4);

(B) & program approved by the Director
of annual, unannounced inspection of ac-
credited member blood banks to determine
adherence to such standards; and

(C) recommend the filing, suspension or
termination of accreditation of member blood
banks which fail to adhere to such stand-
ards;

(8) requires that accredited member blood
banks—

(A) designate named individuals in such
accredited member blood banks to have ex-
press responsibility for recrultment of volun-
tary blood donors;

(B) be open for business on days and at
hours most convenlent for voluntary blood
donors;

(C) cooperate with other blood banks in
the recruitment of voluntary blood donors
and in other functions; and

(D) 1label clearly each unit of blood col-
lected as “low risk” when 1t is from a volun-
tary blood donor or “high risk" when it is
from & pald blood donor.

(b) PromMoTiON OF VOLUNTARY Broob
DonATiON.—In order to assure an adequate
supply of pure and safe blood throughout the
nation, the Director shall:

(1) develop, by grant or contract, new pro-
cedures, materials and techniques to inform
the public of the need to voluntarily donate
blood;

(2) provide direct assistance to establish
an adequate supply of volunifary blood in
those parts of the country where it is pres-
ently unavailable;

(3) develop a national program to honor
and recognize all voluntary donors;

(4) ‘establish yearly goals of voluntary
donors for each blood bank;

(5) conduct evaluations of the effective-
ness of various recrultment technigques and
inform the licensed blood banks of the most
effective techniques;

(8) classify blood banks which collect no
more than a specified percentage of their
blood from pald donors as “Class A Blood
Banks" and classify all other blood banks as
“Class B Blood Banks";

(7) annually Increase the allowable per-
centage of pald donors to qualify as a “Class
A Blood Bank': to the highest level con-
slstent with an adeguate national blood
supply.
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(¢) Donor REGIsTRY.—The Director shall
maintain & registry of all persons who give
blood after July 1, 1972, to a licensed blood
bank and shall identify indlviduals on such
registry who may have been implicated in
the transmission of hepatitis or who should
otherwise be disqualified as blood donors.
The Director shall notify all blood banks of
such disqualifying information,

LICENSE TO OPERATE AS A BLOOD BANK

Sec. 5. (a) License REQUIRED.—NO person
may operate as a blood bank unless such per-
son is licensed under this section.

(b) REQUIREMENTS OF LICENSE—TUpon ap-
plication therefor the Director shall lssue a
license to operate as a blood bank to any per-
son if—

(1) such person agrees to require ldenti-
fication of each blood donor and such other
Information relating to-each blood donor as
the Director may preseribe; and

(2) such person agrees to transmit to the
Director such information (including infor-
mation indicating that the donor may be in-
fected with hepatitis) as the Director may
require; and

(3) the application therefor contains or is
accompanied by such information as the Di-
rector finds necessary and the applicant
agrees and the Director determines that the
blocd bank will be operated in accordance
with standards the Director issues to carry
out the purposes of this Act, including stand-
ards for purity, potency, and safety of blood,
donor selection, allowable percentage of paid
donors, regulations covering the management
of blood inventories; and a requirement that
all blood be tested by the best practical test
for the presence of hepatitis; and

(4) such person agrees to clearly label each
unit of blood collected as “low risk” when it
is from a voluntary donor and “high risk”
when it is from a paid donor.

(c) PEriOD OoF VALIDITY.—A license issued
under this section shall be valld for a period
of three years, or such shorter period as the
Director may establish for any blood bank
or class or classes thereof.

(d) Fees.—The Director may require pay-
ment, of fees.for the Issuance and renewal .of
licenses, but the amount of any such fee
shall not exceed $125 per annum,

. (e) The Director or his designee shall con-
duct an annual Inspection of each: blood
banklicensed under this section to determine
compliance with standards issued under this
Act. The time of such inspections shall not be
announced. prior to the inspection.

(f) The Director may designate a Nationsal
Biood Bank System as his inspecting agent
for purposes of this section. He may aceept
accreditation by 'a National -Blood Bank
System in leu of this inspection require-
ment, i

(g) REVOCATION, ‘SUSPENSION, OR LIMITA-
TION; NOTICE: AND HEARING! ' GROUNDS.—A
blocd bank license may be:' revoked, sus=
pended, or limited if the Director finds, after
reasonable notice and opportunity for hear-
ing to. 'the licensee blood bank, that such
Heensee or any employee of the blood bank—

(1) has been guilty of misrepresentation
in obtaining the license;

(2) has engaged or attempted to engage
or, represented himself as entitled to perform
any procedure or.category of procedures not
authorized in the license;

(3) has failed to comply. with reasonahble
requests of the Director for any informatlon
or materials, or work on materials, he deems
necessary to: determine the blood bank's
continued eligibility for its license hereunder
or continued compliance with the Director’s
standards hereunder;

(4) has refused a request of the Director
or any Federal officer or employee duly desig-
nated by him for permission to inspect the
blood bank and its operations and pertinent
records at any reasonable time; or

(6) has violated or alded and abetted in
the violation of any provisions of this sec-
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tion or of any rule or regulation promulgated
thereunder.

(h) LeEcAL PROCEDURE; IMMINENT HAZARD
To Pusric HEALTH, JURISDICTION OF DISTRICT
CourT; TeEMPORARY INJUNCTIONS OR RE-
STRAINING ORDERS; Bowp; FINAL ORDERS.—
Whenever the Director has reason to believe
that continuation of any activity by a blood
bank licensed under this section would con-
stitute an imminent hazard to the public
health, he may bring suit in the district
court for the district in which such blood
bank is situated to enjoin continuation of
such activity and, upon proper showing, a
temporary injunction or restraining order
against continuation of such activity pend-
ing issuance of a final order under this sec-
tion shall be granted without bond by such
court.

(1) AppPeaLs; PETITIONS; RECORD; ADDITION-
AL EvVIDENCE; MODIFIED OR NEW FINDINGS;
JURISDICTION OF COURT OF APPEALS; CoN-
CLUSIVENESs OF FINDINGS; REVIEW BY SU-
PREME COURT.—

(1) Any party aggrieved by any final action
taken under subsection (e) of this section
may at any time within sixty days after
the date of such action file a petition with
the United States Court of Appeals for the
circult wherein such person resides or has
his principal place of business, for judicial
review of such action. A copy of the petition
shall be forthwith transmitted by the clerk
of the court to the Director or other officer
designated by him for that purpose. The
Director thereupon shall file in the court
the record on which the action of the Di-
rector is based, as provided in section 2112
of title 28.

{2) If the petitioner applies to the court
for leave to adduce additional evidence, and
shows to the satisfaction of the court that
such additional evidence is material and that
there were reasonable grounds for the failure
to adduce such evidence in the proceeding
before the Director, the court may order such
additional evidence (and evidence in rebut-
tal thereof) to be taken before the Director,
and to be adduced upon the hearing in such
manner and upon such terms and conditions
as the court may deem proper. The Director
may modify his findings as to the facts, or
make new findings, by reason of the addi-
tional evidence so taken, and he shall file
such modified or new findings, and his rec-
ommendations, if any, for the modification
or setting aside of his original action, with
the return of such additional evidence.

(3) Upon the filing of the petition referred
to in paragraph (1) of this subsection, the
court shall have jurisdiction to affirm the
actlon, or to set it aside in whole or in part,
temporarily or permanently. The findings of
the Director as to the facts, if supported by
substantial evidence, shall be conclusive,
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(4) The judgment of the court affirming
or setting aside, in whole or In part, any such
action of the Director shall be final, subject
to review by the Supreme Court of the
United States upon certiorari or certification
as provided in section 1254 of title 28,

(]) VioraTions AND PENALTIES.—ANDY person
who wilifully violates any provision of this
section or any rule or regulation promul-
gated thereunder shall be gullty of a misde-
meanor and shall on conviction thereof be
subject to imprisocnment for not more than
one year, or a fine of not more than $1,000,
or both such imprisonment and fine.

ADVISORY COUNCIL

Sec. 6. (a) EsTABLISHMENT.—There is es-
tablished an Advisory Council to be composed
of the following nine members appointed by
the President:

(1) two representatives from each National
Blood Bank System, one of whom shall be a
person with not less than five years recent
experience in blood bank administration;

(2) three representatives of blood con-
sumer groups including:

(A) one hospital administrator,

(B) one representative of organized labor,

(D) one representative of business man-
agement; and

(8) two persons experienced in advertis-
ing and public relations neither of whom
may be employed or retained during their
service on the Council, by any firm or other
organization which is engaged in operating
a blood bank.

(b) Dvuries oF CoOUNCIL—The Advisory
Council shall—

(1) make recommendations to the Director
with respect to long term policy goals for
the National Blood Banks Program estab-
lished under section 3 of this Act;

(2) make recommendations to the Direc-
tor with respect to the encouragement of
blood donation and the motivation, recruit-
ment, and recognition of blood donors; and

(3) make recommendations to the Direc-
tor relating to reciprocal transactions be-
tween National Blood Bank Systems to the
extent that no agreement relating to such
transactions exists between such Systems.

(c) TraverL ExPENSES; PeEr Diem.—While
away from their homes or regular places of
business in the performance of seryices for
the Councll, memhers of the Council shall
be allowed travel expenses, including per
diem in lieu of subsistence, in the same man-
ner as persons employed intermittently in
the Government service are allowed expenses
under section 5703(b) of title 5 of the United
States Code.

ANTITRUST EXEMPTION

Bec. 7. Notwithstanding any antitrust law,
as defined in section 2(a) of the Antitrust
Civil Process Act. (76 Stat. 548, 15 U.S.C.
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1311(a) ), a National Blood Bank system may
exclude or reject. from membership in such
System any blood bank which does not qual-
ify for tax exempt status under section
501(c) (3) or 501(c)(4) of the Internal Rev~
enue Code of 1954.

BLOOD ASSURANCE PROGRAMS

BEc. ‘8. No person other than a blood bank
which is classified as a '"Class A Blood Bank"
may maintain any program in which indi-
viduals deposit blood In advance of their
need for blood or pledge to give blood upon
request.

ADMINISTRATION OF PROGRAM

Sec. 9. No provision of this Act and no part
of any program established under this Act
shall be administered by or under the super-
vision of the National Institutes of Health.
PURCHASE OF BLOOD BY FEDERAL GOVERNMENT

Sec. 10. No agency, department, or other
instrumentality of the Government of the
United States shall contract for or pay for
the provision of blood from any person other
than a “Class A Blood Bank™ and such
agency, department, or other instrumentality
shall take such measures as may be neces-
sary to insure that such blood has been
tested according to the best available test
for hepatitis.

DEFINITIONS

8ec. 11. For the purposes of this Act, the
term—

(a) “Bloed” means human whole blood, or
any component thereof.

(b) “Blood Bank™ means any person or
other entity engaged in the bleeding of in-
dividuals and performing two or more of
the following functions—

(1) recruitment of blood donors;

(2) processing of blood for transfusions;

(3) storage of blood;

(4) crossmatching of blood;

(5) administration of blood to individuals;
or

(6) preparation of blood components for
transfusion.

(c) “Blood Donor” means a paid blood
donor or a voluntary blood donor.

(d) “Paid blood donor™ means an individ-
ual who recelves monetary compensation or
an adjustment in his scheduled period of
prison confinement for his donation of blood
or any component thereof.

(e) “Voluntary blood donor” means any
individual donating his blood other than a
pald donor,

{f) "Accredited blood bank” means a blood
bank accredited by a Nationa] Blood Bank
System.

AUTHORIZATION

Sgc. 13, There is authorized to be appro-
priated $10,000,000 for the Fiscal Year 1973,
$10,000,000 for the Fiscal Year 1974, and
£10,000,000 for the Piscal Year 1975 to carry
out the purposes of this Act.

SENATE—Tuesday, November 23, 1971

The Senate met at 10 a.m. and was
called to order by the President pro tem-
pore (Mr. ELLENDER) .

PRAYER
The Chaplain, the Reverend Edward

L. R. Elson, D.D., offered the following
prayer:

Eternal God, we thank Thee at this
festival season for the good world Thou
hast made; for things great and small,
beautiful and awesome; for seen and un-
seen splendors,

We thank Thee for human life; for
the variety of our skills and interests; for
different ways of thinking and speaking.

We thank Thee for work to do; for
useful tasks that need careful study and

precise judgment; for the .comradeship
of daily toil; and for exchanges of good
humeor and encouragement.

We thank Thee for this place and the
privilege it ‘affords of service to our fel-
low citizens. Equip us with awareness of
truth and strength of character so that
what is done here may enable our Nation
to be an instrument of Thy grace and
a beacon of freedom to all men. Amen.

THE JOURNAL
Mr. MANSFIELD. Mr. President, I ask

_unanimous consent that the reading of

the Journal of the proceedings of Mon-
day, November 22, 1971, be dispensed
with. ;

The PRESIDENT pro tempore. With-

‘out objection, it is so ordered.

THE CALENDAR
Mr: MANSF_‘IELD. Mr. President, T ask
unanimous consent that the Senate pro-

ceed to the consideration of Calendar
Nos. 491 and 492.

'I'he.PRES]I)ENT pro tempore, With-
out objection, it is so ordered.

RICHARD C. WALKER
The Senate proceeded to consider the

bill (H.R. 3749 for the relief of Richard

C. Walker, which had been reported from
the Committee on the Judiciary with
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