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retraining programs for scientists, engi
neers, technicians, and others involved 
in civilian R. & D.; 

Third, that the Department of Com
merce through the Economic Develop
ment Administration sponsor conversion 
retraining programs for management 
personnel in defense-related R. & D.; 

Fourth, that the Small Business Ad
ministration assist small business firms 
in achieving conversion by providing 

technical grants, loan guarantees, and 
interest assistance payments; and 

Fifth, that an advisory committee of 
industrialists, scientists, and educators 
be established to help shape and guide 
these programs. 

Defense cutbacks have posed a par
ticular problem for many residents of 
Prince Georges and Charles Counties be
cause we have such a high percentage of. 
Department of Defense employees and 

technicians employed by defense and 
space contractors. 

This bill seeks to encourage scientists, 
engineers, and technicians to help solve 
domestic problems in such areas as 
health, housing, transportation, crime, 
and pollution. I am sure that this legis
lation will have a tremendous impact on 
those employees who have been layed off 
or "riffed" as a result of defense cut
backs. 

SE.NATE-Tuesday, September 22, 1970 
The Senate met at 10 a.m. and was 

called to order by the President pro tem
pore <Mr. RussELL). 

The Chaplain, the Reverend Edward 
L. R. Elson, D.D., offered the following 
prayer: 

0 Thou who are from everlasting to 
everlasting, whose spirit broods over Thy 
creation in every generation, break in 
upon our troubled age that men and na
tions may heed the divine imperative to 
"do justly, love mercy, and walk humbly 
with Thy God." We pray that in the 
midst of the world's crisis and confu
sions, its fears and frustrations, its sor
rows and sufferings we may hear and 
heed Thy clear call guiding us to be 
faithful and fearless, strong and stead
fast, patient and persevering under Thy 
sovereign grace and wisdom. 

May the stern and cruel arbitrament 
of bomb and tank give way to peaceful 
adjudication, cooperation, and mutual 
good will. 

We pray for those who bear the bur
dens of battle, for those who suffer from 
war everywhere, and especially for our 
own SOilS-'Prisoners of war-in distant 
lands. Grant them healing in sickness, 
courage in deprivation, and the constant 
awareness of Thy sustaining presence. Be 
with all who are dear to them that by 
drawing near to Thee they may be nearer 
to one another. Give us grace to share 
their burden and wisdom to labor with 
increased zeal for the coming peace. 

In the Redeemer's name we pray. 
Amen. 

MESSAGES FROM THE PRESIDENT 
Messages in writing from the President 

of the United States submitting nomi
nations were communicated to the Sen
ate by Mr. Leonard, one of his secre
taries. 

EXECUTIVE MESSAGES REFERRED 

As in executive session, the President 
pro tempore laid before the Senate mes
sages from the President of the United 
States submitting sundry nominations, 
which were referred to the appropriate 
committees. 

<For nominations received today, see 
the end of Senate proceedings.) 

THE JOURNAL 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that the reading of 
the Journal of the proceedings of Mon-

day, September 21, 1970, be dispensed 
with. 

The PRESIDENT pro tempore. With
out objection, it is so ordered. 

MR. AND MRS. ARVEL GLINZ 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the Senate pro
ceed to the consideration of Calendar 
No. 1216, S. 1074. 

The PRESIDENT pro tempore. The 
bill will be stated by title. 

The assistant legislative clerk read as 
follows: S. 1074, for the relief of Mr. and 
Mrs. Arvel Glinz. 

The PRESIDENT pro tempore. Is 
there objection to consideration of the 
bill? 

There being no objection, the bill was 
considered, ordered to be engrossed for 
a third reading, was read the third time 
and passed, as follows: 

s. 1074 
Be it enacted by the Senate and House 

oj Representatives of the United States of 
America in Congress assembled, That the 
Secretary of the Treasury is authorized and 
directed to pay, out of the money in the 
Treasury not otherwise appropriated, to Mr. 
and Mrs. Arvel Glinz of Eldridge, North Da
kota, the sum of $3,521.26, in full satisfac
tion of all claims against the United States 
for reimbursement for legal expenses paid 
by the said Mr. and Mrs. Arvel Glinz from 
March 13, 1961, through April 1, 1966, in 
defending the title of real property trans
ferred to them by a receiver's deed, dated 
March 25, 1960, such property having been 
bought by the said Mr. and Mrs. Arvel Glinz 
at a judicial sale which was held to satisfy 
tax liens of the United States: Provided, 
That no part of the amount appropriated in 
this Act in excess of 10 per centum thereof 
shall be paid or delivered to or received by 
any agent or attorney on account of services 
rendered in connection With this claim, and 
the same shall be unlaWful, any contract to 
the contrary notwithstanding. Any person 
violating the provisions of this Act shall be 
deemed guilty of a misdemeanor and upon 
conviction thereof shall be fined in any sum 
not exceeding $1,000. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD an excerpt from the report 
(No. 91-1199), explaining the purposes 
of the measure. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

PURPOSE 

The purpose of the proposed legislation is 
to authorize and direct the Secretary of the 
Treasury to pay to Mr. and Mrs. Arvel Glinz 
the sum of $3,521.26 in full satisfaction of all 

claims against the United States for reim
bursement for legal expenses paid by the 
claimants from March 13, 1961, through April 
1, 1966, in defending the title of real prop
erty transferred to them by a. receiver's deed, 
dated March 25, 1960, such property having 
been bought by the claimants at a judicial 
sale which was held to satisfy tax liens of 
the United States. 

STATEMENT 

In 1958 the Federal Government filed a 
suit against Fay Heasley to collect Federal 
income taxes of approximately $200,000 by 
foreclosing tax liens against a large farm 
owned by Mr. Heasley. In this suit, a judg
ment was entered for the Government, and 
Mr. Anderberg was appointed receiver by the 
Federal district court at Fargo, N. Dak., for 
the purpose of selling this farm at a judicial 
sale. Mr. Heasley's farm was sold by the re
ceiver to the highest bidder who was Mr. 
Arvel Glinz. The Federal district court in 
Fargo, N. Dak., confirmed this sale and the 
Court of Appeals for the Eighth Circuit up
held the sale to Mr. Glinz. 

Thereafter, Mr. Fay Heasley initiated a 
series of suits in State and Federal courts 
which were repetitious and were designed to 
harass and embarrass Mr. Glinz in his pur
chase of the farm. Many of these suits were 
initially directed solely against Mr. Glinz in 
an effort to deprive him of his purchase. 
Such suits necessarily occasioned legal ex
pense to Mr. Gllnz, but such legal expense 
was private in nature as it was for the pur
pose of proving title in himself. Eventually, 
the Government, or a Government employee, 
was named a defendant in all of the suits. 
Whenever both the Government and Mr. 
Glinz appeared as codefendants in one of 
these suits, the Government undertook to 
defend the suit, to the mutual benefit of the 
United States and Mr. Glinz, thereby re
lieving Mr. Glinz of any additional expense. 
However, the Government did not and could 
not pay those expenses incurred by Mr. Glinz 
in the hiring of his personal attorney as that 
attorney only represented and advised Mr. 
Glinz. 

In a letter to the Honorable Quentin N. 
Burdick, the Assistant Attorney General 
stated as follows: 

"It is these legal fees which Mr. Glinz in
cur.red for his private benefit which are the 
subject of the private b111 proposed by Mr. 
Anderberg. It is self-evident, from the fore
going factual summary, that such private 
legal expenses cannot be paid by the Gov
ernment. It should be pointed out that the 
Department of Justice has, in the past, been 
quick to intervene and assume the burden 
of a.ny litigation in such matters where it 
couldl justifiably do so in the interest of 
protecting purchasers at Government tax 
foreclosures sales." 

A copy of the letter of the Assistant At
torney General is attached hereto and made 
a part hereof. Also attached is a letter from 
HeiM"y W. Anderberg to Senator Burdick 
which sets forth furth~ facts in relation to 
this matter. The Anderberg letter also relates 
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quite a number of court proceedings that 
are involved in this matter. These proceed
ings indicate the harassment rto Mr. Gllnz 
by Mr. Heasley. This situation is further 
documented by a. letter which is hereto a.t
ta.chedi from Mr. Robert Vogel to Mr. Ander
berg, Mr. Vogel being the U.S. Attorney for 
the District of North Dakota from 1954 to 
1969. A further letter to Senator Burdick 
from Herman Weiss who was counsel for the 
receiver, Mr. H. W. Anderberg, is also at
tached hereto and made a. part hereof. A 
letter from the Department of the Treasury 
which defers to the Department of Justice 
as to the merits of this matter is also at
tached. 

A ~review of the foregoing shows that Mr. 
Gllnz bought this property at a judicial sale 
by the U.S. Government when the Govern
ment sold the Heasley property in order to 
recover owed income taxes. Therefore, the 
Governmelllt was the primary seller of the 
land and insofar a.s this matter is concerned 
was a.n interested party from the very 
beginning. 

The committee agrees with the statement 
of the Assistant Attorney General that legal
ly no reimbursement can be made for the 
expenses incurred by Mr. Glinz and the file 
further shows that when able •to do so the 
Government did enter the suit and carry 
the burden from that time on. 

The committee believes that even though 
the Government is not legally liable for the 
expenses incurred by Mr. Gllnz that in an 
equitable and moral way a liabllity does exist. 
The harassment that Mr. Glinz was subjected 
to arising out of the Government judicial sale 
is of course neither the Government's fault 
nor Mr. Glinz' fault. However, Mr. Glinz 
had to bear the burden of this harassment. 

It appears to the committee that this con
dition of the facts makes the blll one which 
should be the subject of congressional relief, 
and that the Government should aid Mr. 
Gllnz in this respect. Had the Government 
been able to intervene in the first instance, 
the Government would have assumed thelia
bility incurred by Mr. Gllnz. The committee, 
therefore, believes that the proposed legisla
tion is meritorious and recommends favorable 
consideration of S. 1074. 

COMMITTEE MEETINGS DURING 
SENATE SESSION 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the Subcom
mittee on Small Business of the Commit
tee on Banking and Currency, the Com
mittee on Commerce, the Committee on 
Foreign Relations, and the Subcommit
tee on Military Construction of the Com
mittee on Armed Services be authorized 
oo meet during the session of the Senate 
today. 

The PRESIDENT pro tempore. With
out objection, it is so ordered. 

ORDER OF BUSINESS 

The PRESIDENT pro tempore. Under 
the previous order, the distinguished 
Senator from Idaho (Mr. CHURCH) is 
now recognized for 20 minutes. 

Mr. MANSFIELD. Mr. President, will 
the Senator from Idaho yield to me so 
that I may proceed for not to exceed 10 
minutes, without taking any of his time? 

Mr. CHURCH. I am happy to yield to 
the majority leader for that purpose. 

The PRESIDENT pro tempore. The 
Senator from Montana is recognized for 
10 minutes. 

S. 4371-INTRODUCTION OF A BILL 
TO ABOLISH THE INTERSTATE 
COMMERCE COMMISSION 

Mr. MANSFIELD. Mr. President, in 
recent weeks, I have addressed myself to 
the problem of our regulatory agencies, 
more specifically, the Interstate Com
merce Commission. 

It has not been easy to recommend that 
the duties of the Interstate Commerce 
Commission be abolished, but after giv
ing the matter considerable thought and 
investigation, I am firmly convinced that 
the consumers, the shippers, and the 
transportation industry can best be 
served by abolishing the ICC and trans
ferring the essential duties of the Com
mission to another department or agency 
of the Federal Government. 

After repeated visits to Montana, I 
find that the interests of my constitu
ents are not being served by the Inter
state Commerce Commission. More and 
more ·the Commission is becoming indus
try oriented, and exhibiting a lack of 
initiative and imagination in its decisions 
and policies. 

In Montana recent railroad consolida
tions have given little evidence that there 
is any improvement in service, and, in 
fact, there is likely to be a reduction. Re
peated efforts are being made to discon
tinue passenger service, and there are 
indications of a reduction in freight 
service in the less populated areas. 

In Montana the history of the railroad 
service to the public has been on a steady 
decline. Beginning wltb the abandon
ment of the Milwaukee Railroad's pas
senger train service through the State 
of Montana some years ago, there have 
been repeated efforts on the part of the 
other railroads to reduce and abandon 
service. Several efforts have been ma.de 
to obtain ICC approv~l with the aban
donment of the Mainstreeter on the 
Northern Pacific Railroad lines through 
Montana. To date, the people in Mon
tana have been successful in keeping this 
service. , 

How much longer this will last, we do 
not know. Passenger service between Bil
lings, Mont., and Denver and between 
Billings and Nebraska has been aban
doned. Just recently, the ICC has granted 
a 6-month delay in the abandonment of 
passenger service between Butte, Mont., 
and Salt Lake City. This will leave this 
area without adequate public surface 
transportation. 

Within the State of Montana, the rail
roads have started implementing a plan 
of complete abandonment of rail service 
such as that provided between Living
ston and Gardiner and between Sap
pington and Norris. To date, these re
quests have been denied by the Commis
sion. Now, there are new indications that 
the railroads intend to retreat further 
and cutback freight services to some 
small, isolated communities in Montana. 
Constituents from Circle, Brockway, and 
Lindsay have been informally advised 
that their daily freight service will be 
cut back to three times a week. The prob
lems of our rural communities are se
rious enough without these additional 
cutbacks. As I have indicated on previ-

ous occasions, I fear that Montana is 
rapidly becoming merely a roadbed for 
transcontinental rail freight service be
tween the Twin Cities and the west coast. 

As my colleagues in the Senate know, I 
expressed my most adamant objection to 
the recent request for rate increases sub.: 
mitted by the railroads, Eastern, West
ern, and Southern. The 15 percent is an 
exhorbitant and thoroughly unreason
able request, especially in view of the rate 
boosts already approved by the ICC. 
While-the Commission has refused to im
plement the increases until after their 
hearmg, the previous record of such re
quests would give me no comfort as to the 
final recommendations. 

I noted on yesterday that the railroads 
had again applied for a 15 percent in
crease which would be on top of the 11 
percent increase granted in two seg
ments over the past 6 months. There are 
no indications that the boxcar shortage 
has been resolved; both the grain and 
lumber industries are continuing to ex
press concern about shortages. Interest
ingly, there are some reports that several 
of the large railroad companies would 
like to get out of the railroad business 
and concentrate on some of their many 
other investments. Whether or not this is 
true, it would seem so--with their con
tinued abandonment of services to the 
people and lack of imaginative thinking 
in methods to expand and improve the 
railroad industry. 

Insofar as the freight rate issue is con
cerned, the Wall Street Journal con
tained interesting comments suggesting 
that the government modernize its ran 
labor policy as well as its regulatory set
up. It also offered the thought that the 
railroads themselves may need to give 
a little more thought to the possibility 
that they are pricing their services out of 
the market. Perhaps this is exactly what 
the railroads want to do. 

Mr. President, I ask unanimous con
sent that the editorial appearing in the 
September 14, 1970, issue of the Wall 
Street Journal be printed in the RECORD. 

There being no objection, the editorial 
was ordered to be printed in the RECORD, 
as follows: 
[From the Wall Street Journal, Sept. 14, 

19701 
THE INTEREST IN FREIGHT RATES 

In denying the Eastern and Western rail
roads a. 15% increase in freight rates, the In
terstate Commerce Commission stressed the 
interests of shippers and consumers. Those 
interests surely must be considered, but the 
rate question also must be pondered from 
the railroads' viewpoint. 

An article elsewhere on this page "traces 
the history of railroad 1lna.ncia.l problems, 
some of which are arising once a.ga.ln. Cer
tainly the roads could use some more in· 
come from somewhere. But it is a.t least 
doubtful that interest will be served, for 
very well or for very long, by a. long series of 
sizable rate boosts. 

Although the ICC's language may appear 
to imply otherwise, the railroads have no 
transportation monopoly. They've received 
five general freight boosts since 1967, in· 
eluding a. recent 5% interim increase, and the 
trend obviously has diverted some shipments 
to trucks, particularly to company-owned 
fieets. 
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The railroads soon wlll face sharply higher 

wage costs, as the result of labor negotia
tions now going on. However, as the Southern 
railroads pointed out when they refused to 
go along with the latest rate-boost request, 
no one can say now exactly how much higher 
the new labor costs will be. 

In the circumstances the Southern roads 
are seeking a 6% interim increase in No
vember; they plan to ask for a perman..ent 
boost only on a selective basis taking ac
count of cost and competitive factors. Al
though many Eastern and Western roads 
are in much worse shape than the Southern 
lines, and thus less able to wait, the Southern 
strategy is at least realistic. 

The railroads' troubles plainly can't be 
ended by diverting traffic to trucks. In the 
short run at least some of the lines probably 
can't survive without substantial Federal fi
nancial help. 

In the long run Congress must modernize 
Federal rail labor policy; the President's 
proposals for dealing with the incessant, and 
costly, strikes now are gathering dust in 
Congress. The Government also must mod
ernize the regulatory setup that now requires 
railroads to spend about as much time bat
tling bureaucracy as they do fighting com
petitors. 

The problems have piled up over many 
years, and they won't be disentangled over
night. In the meantime the railroads them
selves may need to give a little more thought 
to the possib111ty that they are pricing their 
service out of the market. 

Mr. MANSFIELD. Mr. President, my 
earlier proposal for abolishing the ICC 
has generated a great deal of interest. 
I might add that I have had comments 
and inquiries from many diversified 
points of interest. There is a need for a 
modernization af our Federal regulatory 
setup, and I firmly believe the ICC is the 
place to begin. 

Today I introduce legislation calling 
for the abolishment of the Interstate 
Commerce Commission at the end of 18 
months. During the first 12 months a 
special commission would be set up to 
determine how best to reassign the nec
essary functions of the ICC to other Fed
eral departments or agencies. The re
maining 6 months would be available for 
legislative action to accomplish the rec
ommendations of the special commission. 

The commission would be made up of 
representatives o.f the executive branch, 
the two Houses of Congress, and members 
from the private sector, representing the 
consumer, the carrier, and the shipper. 
I know that the Senate Commerce Com
mittee has a great many crucial issues 
before it. We are now in the rush toward 
adjournment, but I do believe this is a 
matter of significant importance. I hope 
that the commitee will be able to give 
this legislation early and prompt con
sideration not later than the beginning 
of the next Congress at the latest. 

Mr. President, I ask unanimous con
sent that a copy of the bill which I have 
introduced today seeking to bring about 
an abolition of the ICC be printed in the 
RECORD. 

The PRESIDENT pro tempore. The 
bill will be received and appropriately 
referred; and, without objection, the bill 
will be printed in the RECORD. 

The bill (8. 4371) to abolish the Inter
state Commerce Commission at a .future 
date and to establish a commission to 

make recommendations with respect to 
carrying out the functions of the Inter
state Cpmmerce Commission after such 
date, introduced by Mr. MANSFIELD, was 
received, read twice by its title, referred 
to the Committee on Commerce, and 
ordered to be printed in the RECORD, as 
follows: 

s. 4371 
Be it enacted by the Senate and. House of 

Representatives of the · United. States of 
America in Congress assembled.. 

ABOLISHMENT OF INTERSTATE COMMERCE 
COMMISSION 

SECTION 1. Effective eighteen months after 
the date of enactment of this Act the Inter
state Commerce Commission is abolished. 

ESTABLISHMENT OF COMMISSION TO MAKE 
RECOMMENDATIONS 

SEc. 2. (a} There is hereby established aNa
tional Commission on 'l1ra.nsportation Regu
lation (hereinafter referred to as the "Com
llli.as1'on"} which shall be composed of fif
teen members appointed as follows: 

( 1} six appointed by the President of the 
Senate, three from the membership of the 
Senate, •two from the majority party and one 
from the minority party, and one each to 
represent carriers subject to regulation pur
suant to the Interstate Commerce Act, ship
pers regularly using such carriers, and con
sumers generliilly; 

(2} six appointed by the Speaker of the 
House, •three from the membership of the 
House of Representatives, two from the ma
jority party and one from the minority party, 
and one each to represent carriers subject to 
regulation pursuant to the Intersta.te Com
merce Act, shippers regularly using sucb 
carriers, a.nd consumers generally; and 

(3} three appointed by the President to 
represent the executive branch of the Gov
ernment. 

( b} Any vacancy in the Commission shall 
not affect its powers, but shall be filled in 
the same manner as the original appoint
ment. The Commission shall elect a Chair
man and a Vice Chairman from among its 
members. Eight members of the Commission 
shall constitute a quorum. 

( c} The Commission shall make a full and 
complete investigation and study for the 
purpose of determining and making recom
mendations with respect to (1} what should 
be done with the functions of the Interstate 
commerce Commission after the abolish
ment of such Commission pursuant to sec
tion 1 of this Act, and (2} what other actions 
should be taken to best carry out the na
tional transportation policy as set forth in 
the Interstate Commerce Act. 

(d) The Commission shall submit to the 
President and to the Congress a report with 
respect to its findings ·and recommendations 
not later than one year after the Commission 
has been fully organized. 

(e) The Commission or, on the authori
zation of the Commission, any subcommittee 
or member thereof, may for the purpose of 
carrying out the provisions of this section 
hold such hearings, take such testimony, and 
sit and act at such times and places as the 
commission, subcommittee, or member 
deems advisable. Any member authorized by 
the Commission may administer oaths or 
affirmation to witnesses appearing before the 
commiSsion, or any subcommittee or member 
thereof. 

(f) Each department, agency, and instru
mentality of the executive branch of the 
Government, including independent agen
cies is authorized and directed to furnish to 
the' Commission, upon request made by the 
Chairman or Vice Chairman, such informa
tion as the Commission deems necessary to 
carry out its functions under this section. 

(g) Subject to such ru1es and regulations 
as may be adopted by tbe Commission, the 
Chairman, without regard to the provisions 
of title 5, United States Code, governing ap
pointments in the competitive service, and 
without regard to the proviSions of chapter 
51 and subchapter III of chapter 58 of such 
title relating to classification and General 
Schedule pay rates, shall have the power-

(1} to appoint and fix the compensation 
of such staff personnel as he deems neces
sary, and 

(2} to procure temporary and intermittent 
services to the same extent as iS authorized 
by section 3109 of title 5, United States Code, 
but at rates not to exceed $100 a day for 
individuals. 

(h) (1) Any member of the Commission 
who is appointed from the executive or leg
islative branch of the Government shall serve 
without compensation in addition to that 
received in his regular employment, but 
shall be entitled to reimbursement for travel, 
subsistence, and other necessary expenses in
curred by him in the performance of duties 
vested in the Commission. 

(2) Members of the Commission, other 
than those referred to in paragraph (1}, shall 
receive compensation at the rate of $100 per 
day for each day they are engaged in the per
formance of their duties as members of the 
Commission and shall be entitled to reim
bursement for travel, subsistence, and other 
necessary expenses incurred by them in the 
performance of their duties as members of 
the Commission. 

(i) There are authorized to be appropri
ated, out of any money in the Treasury not 
otherwise appropriated, such sums as may 
be necessary to carry out this section. 

(j) The Commission shall cease to exist 
ninety days after the submission of its re
port. 

Mr. CHURCH. Mr. President, will the 
Senator yield? 

Mr. MANSFIELD. I yield. 
Mr. CHURCH. Mr. President, I com

mend the Senator from Montana for the 
bill he has offered today. As the Sena
tor knows, I share completely with him 
the deep concern he has expressed re
garding both the deteriorating passen
ger service furnished by the railroads 
as well as the chronic shortage of freight 
cars available to the Western States. 

I also share the belief that the ICC 
has failed to discharge its responsibility 
to the people of the American West. 

I would be honored if the Senator 
would permit me to join with him as a 
cosponsor of the bill he has introduced. 

Mr. MANSFIELD. Mr. President, I 
would be delighted. I would expect and 
anticipate that all Senators, regardless 
of party, between the Great Lakes and 
the west coast would be interested in this 
measure, because all of us, including the 
chairman of the Committee on Com
merce, the distinguished senior Senator 
from Washington <Mr. MAGNUSON), have 
suffered greatly from the decisions of 
the ICC, especially in regard to the mat
ter of freight rates which keep industry 
out of Montana, Idaho, and other West
ern States, and the matter of the short
age of the boxcars which has a serious 
effect on the economy in the rural areas. 

Mr. President, I ask unanimous con
sent that the name of the Senator from 
Idaho <Mr. CHURCH) be added as a co-
sponsor of the bill I have just introduced. 

The PRESIDENT pro tempore. With-
out objection, it is so ordered. -
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COMMITTEE MEETINGS DURING 

THE SESSION OF THE SENATE 
TODAY 
Mr. MANSFIELD. Mr. President, :r 

ask unanimous consent that the Sub
committee on Minerals, Materials, and 
Puels of the Committee on Interior and 
Insular Affairs, the Committee on Fi
nance, and the Committee on the Judi
ciary be authorized to meet during the 
session of the Senate today. 

Mr. BAYH. Mr. President, I reserve 
the right to object, and although the 
Senator from Indiana does not intend 
to object. However, I want the record 
to show, so that the Senate will be on 
notice, that this is the last day the 
Senator from Indiana will permit com
mittees to meet to the detriment of the 
efforts being made on the floor of the 
Senate. 

The Senator from Indiana does not 
want to be overbearing or to cause in
convenience to his colleagues in the 
Senate. But in the opinion of the Sen
ator from Indiana there are those in 
this body who are intent on prevent
ing us from reaching a vote on a very 
important matter that is pending be
fore the Senate. And if they insist on 
using the argument--or, in the opinion 
of the Senator from Indiana, tbe sub
terfuge-that they do not have enough 
time to study or debate the matter, the 
Senator from Indiana will put that 
argument to the test. I propose to see 
that this matter is studied and debated 
until we have had a chance to vote on 
it. 

The PRESIDENT pro tempore. Is 
there objection to the request of the 
Senator from Montana? The Chair 
hears none, and it is so ordered. 

SENATE RESOLUTION 469-SUBMIS
MISSION OF A RESOLUTION RE
LATING TO THE UNITED STATES
SPANlSH BASE AGREEMENT 
The PRESIDENT pro tempore. The 

Senator from Idaho is recognized. 
Mr. CHURCH. Mr. President, I am sub

mitting today a resolution dealing with 
the recently renewed base agreement be
tween the United States and Spain. The 
resolution would express the sense of the 
Senate that nothing in this agreement 
shall be construed as a national commit
ment by the United States to defend 
Spain. 

On August 6, 1970, as Senators know, 
Secretary of State William P. Rogers 
and the Spanish Foreign Minister Sr. Lo
pez Bravo an executive agreement en
titled an "Agreement of Friendship and 
Cooperation between the United States 
and Spain." 

Before the signing, the Senate's Com
mittee on Foreign Relations had re
quested that this executive agreement be 
submitted to the Senate for approval as 
a treaty, following the traditional advice 
and consent procedure. The suggestion, 
however, was rejected by the administra
tion. 

I have told previously the story of a 
"double event"-Vide, CONGRESSIONAL 
RECORD of August 25, 1970, pages 29902-
29918--which occurred in the two coun-

tries prior to the signing. Ironically, in 
both Madrid and Washington, attempts 
were made to publicly examine the im
pending agreement before it became 
binding, but these efforts were ignored. 

Following the signing, the Senate For
eign Relations Committee still felt that 
the terms of the Agreement needed to 
be clarified in public. Accordingly, the 
committee pressed the State Department 
for hearings, and these were agreed to. 
On August 26, 1970, Under Secretary of 
State Alexis Johnson and Deputy Sec
retary of Defense David Packard ap
peared before the committee, in both pub
lic and executive sessions, to explain
perhaps "translate" would be a better 
term-the scope and intent of the agree
ment. 

Under Secretary of State Johnson de
clared, in his prepared statement, that 
the United States has made no commit
ment, secret or otherwise, pledging us to 
the defense of Spain. With reference to 
the agreement's preamble to the effect 
that both Governments "will make com
patible their respective defense policies,'' 
and in regard to a phrase in article 30 
of the agreement which states that "each 
Government will support the defense sys
tem of the other," Mr. Johnson em
phasized that these phrases "cannot 
reasonably be interpreted as entailing 
any defense commitment" on the part of 
the United States toward Spain. 

The Under Secretary said: 
Our undertaking to provide military as

sistance is, in accordance with the words of 
the agreement, "conditioned by the priori
ties and limitations created by the interna
tional commitments of the United States." 
This language alone should make it clear 
that our Agreement with Spain does not em
body any commitment; if the Agreement with 
Spain were regarded as a commitment, this 
phrase would have read "created by the other 
international commitments of the United 
States," and it does not read that way. 

Mr. Johnson explicitly affirmed that 
the United States has given no secret 
pledge to defend Spain from external 
adversaries and has assumed "absolutely 
no obligation" to defend the Franco gov
ernment from insurrection or rebellion 
from within. 

Mr. President, I ask unanimous con
sent that the full text of Under Secretary 
of State Johnson's prepared remarks be 
printed in the RECORD at this point. 

There being no objection, the text was 
ordered to ·be printed in the RECORD, 
as follows: 

STATEMENT OF ALEXIS JOHNSON 

At the outset of this hearing I would like 
to insert in the record the join t statement 
issued by Secretary Rogers and the Spanish 
Foreign Minist er on August 6. I would also 
like to insert the statement I submitted to 
this Committee the same day in amplification 
of previous testimony before this Committee 
on the reasons the Administration entered 
into an Agreement of Friendship and Coop
eration with the Government of Spain, and 
why it was felt that this should be done in 
the form of an Executive agreement. As you 
know, this was furnished to the Commit tee 
at the time of the signing of the Agreement 
but I would now like to submit it for t he 
public record of this hearing. 

The new Agreement with Spain forms a 
broad basis for iruitful cooperat ion with the 
Spanish people in the decade of the 1970's. 
I t takes into accormt the many non-military 

fields in which both countries now have a. 
close mutual interest and establishes a 
foundation for combined efforts in other such 
fields in future years. Such areas include sci
ence, cultural exchange, pollution control, 
urban problems, and especially education. 
The field of education is expected to assume 
particular importance with the adoption of 
an extensive educational reform program by 
the Government of Spain. It is expected that 
a substantial portion of the $3 million al
ready committed by the United States to 
non-military uses under the new Agreement 
will be applied to assisting this program. 

So far as the military chapter of the new 
Agreement is concerned, the arrangements 
are basically a continuation of rights we 
have enjoyed in Spain since 1953, when the 
first base agreement was concluded with the 
concurrence of the Senate leaders, including 
the leaders of the Foreign Relations 
Committee. 

There have been differences of views as to 
whether the new Agreement should have 
been concluded as a treaty, subject to ap
proval by the Senate, rather than as an 
Executive agreement, as had been done by 
administrations of both parties since 1953. 
The Administration's position on this issue 
was set forth in the statement I submitted 
to this Committee on August 6. The Ad
ministration believes that the treaty form 
was not appropriate to the relationship we 
have undertaken with respect to Spain. 

With the exception of this question of 
form, I have noted little criticism or com
ment with respect to the substance of the 
new Agreement with Spain. Certainly I know 
of none regarding the non-military provi
sions for educational, scientific and cultural 
cooperation and the like. The only questions 
I have noted have been whether or not the 
United States has entered into a commit
ment to defend Spain, and whether or not 
there is a secret agreement restricting United 
States use of the bases in Spain. I appreciat e 
this opportunity to deal with these two ques
tions. 

It has been intimated in articles appear
ing in the press in the last several weeks t hat 
the new Agreement of Friendship and Co
operation signed With Spain on August 6 
somehow embodies an obligation or commit
ment on the part of the United States to 
come to the defense of Spain. The text of the 
Agreement has been available to this Com
mittee since my appearance on July 24, and 
it has now been three weeks since the t ext 
was made public. The only specific parts of 
it which, however, seem to have been cited 
are two phrases: One in the preamble stat
ing that under stated conditions both Gov
ernments "will make compatible their re
spective defense policies", and a phrase in 
Article 30 to the effect that "each Govern
ment will support the defense system of the 
other." 

A reading of Chapter VIII of the Agree
ment, which is the chapter regarding defense 
matters, clearly shows that these phrases 
have been reported out of context and in fact 
cannot reasonably be interpreted as entail
ing •any defense commitment. The first 
phrase actually appears as a part of the fol
lowing sentence: 

"Consequently, both Governments, with
in the framework of their constitutional 
processes, and to the extent feasible and ap
propriate, will make compatible t heir re
spective defense policies in areas of mutual 
interest, and will grant each other reciprocal 
defense support as follows:" 

Thus, the undertaking to make respective 
defense policies compat ible is restricted in 
three ways : 

1. It applies only t o areas of mutual inter
est; 

2. It is expressly limited by the constitu
tional processes of both countries; 

3. It is applicable only where "feasible a.-'ld 
appropriate". In addition, I must emphasize 
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that the undertaking is restricted to making 
defense policies in these areas compatible 
and does not require their integration, joint 
defense planning, joint exercises or anything 
of this nature. 

This preambular language is immediately 
followed by Article 30, the source of the 
second phrase in question. Article 30 in its 
entirety reads as follows: 

"Each Government will support the de
fense system of the other and make such 
contributions as are deemed necessary and 
appropriate to achieve the greatest possible 
effectiveness of those systems to meet pos
sible contingencies, subject to the terms and 
conditions set forth hereinafter." 

It is to be noted particularly that the 
support in question is limited to that re
quired physically to prepare the military 
organizations of Spain and the United States 
to "meet possible contingencies" with which 
they might respectively be faced, and is 
expressly subject to the subsequent explicit 
terms and conditions. 

The terms and conditions, apart from 
technical regulations regarding supplies, 
discipline of military personnel, taxes, etc., 
simply are to the effect that the United 
States is granted the use of military facil
ities in Spain and that in turn the United 
States will contribute to the modernization 
of Spanish defense industries and grant 
Spain military assistance in accordance with 
the existing Military Defense Assistance 
agreement of 1953. Thus, Article 31 provides 
as follows: 

"The Government of the United States 
agrees to support Spanish defense efforts, 
as necessary and appropriate, by contrib
uting to the modernization of Spanish de
fense industries, as well as granting military 
assistance to Spain, in accordance with ap
plicable agreements. This support will be 
conditioned by the priorities and limitations 
created by the international commitments 
of the United States and the exigencies of 
the international situation and will be sub
ject to the appropriation of funds by the 
Congress, whenever the case so requires, and 
to United States legislation." 

Again, it is to be noted that this "support 
[of) Spanish defense efforts" is limited in 
the following ways: 

1. It is to be given only "as necessary 
and appropriate"; 

2. It consists only of "modernization of 
Spanish defense industries" and "granting 
military assistance to Spain"; 

3. It is expressly subject to appropriation 
of funds by Congress, and, where necessary, 
legislative authorization. 

Finally-and this directly touches the 
question of commitment--our undertaking 
to provide military assistance is "condi
tioned by the priorities and limitations cre
ated by the international commitments of 
the United States." This language alone 
should make it clear that our Agreement 
with Spain does not embody any commit
ment; if the Agreement with Spain were re
garded as a commitment, this phrase would 
have read "created by the other international 
commitments of the United States." This is 
a repetition of the language of the original 
1953 Defense Agreement, which I do not be
lieve has ever been characterized as a de
fense commitment. 

Article 32, of course, basically provides 
that Spain "will authorize the Government 
of the United States to use and maintain 
for military purposes certain facilities in 
Spanish military defense installations agreed 
upon by the two Governments." 

Other provisions of this Agreement indi
rectly make it clear that there cannot be 
any defense commitment on the part of the 
United States with respect to Spain. For ex
ample, the United States is not obligated by 
this Agreement to keep any m111tary forces 
in Spain whatsoever. While it is contem
plated by the Administration that we will 

retain some forces in Spain throughout the 
five-year term of the Agreement, if at any 
time we should change our minds there is 
nothing in the Agreement to prevent there
moval of all forces and military facilities 
from Spain forthwith. In this connection 
Article 33, paragraph (c) provides that "The 
Government of the United States may re
move at any time non-permanent construc
tions installed at its expense, as well as its 
personnel, property, equipment and mate
riel." In case any substantial removal is con
templated during the term of the Agreement 
it, of course, would be the subject of consul
tations with Spain, but we do not require the 
agreement of Spain in order to carry out any 
such removal. 

There has been some discussion of the fact 
that in negotiating this Agreement we 
omitted any reference to the 1963 Joint Dec
laration, a document which in the past had 
been characterized by some members of this 
Committee as constituting a commitment. 
The position of this Administration has been 
that the Joint Declaration, adopted during 
the Kennedy Administration, did not con
stitute a defense commitment. That remains 
our position. 

Nonetheless, out of deference to the ex
press wishes of this Committee and so that 
the question of a commitment would not 
arise in the future, I rigorously opposed the 
inclusion in the new Agreement of the 1963 
Joint Declaration or any language reminis
cent of it. We were successful in maintaining 
this principle and the 1963 Joint Declaration 
will terminate on the entry into force of this 
new Agreement on september 26. Thus, even 
that language which in the past has given 
rise to speculation about a commitment now 
disappears. I emphasize that this was done 
not because of any concern on the part of 
the Administration that the Declaration con
stituted a commitment, but rather out of 
respect for the wishes of this Committee. 

Despite the fact that this Agreement has 
now been publlc for almost three weeks and 
has been subject to the scrutiny of this 
Committee for about a month, no one has 
asserted, and I fail to see how one could as
sert, that there is any language in the new 
Agreement which in any way echos defense 
commitment language in our various multi
lateral and bilateral mutual security treaties. 

There has been publlc speculation that 
there might be a "secret annex" to the 
Agreement or some other classified document 
which either embodies a defense commit
ment on the part of the United States or in 
some way specifically restricts our use of the 
bases in Spain. Such speculation is totally 
unfounded. In connection with the signing 
of the Agreement there was one exchange of 
confidential classified notes, which we took 
the initiative to make availruble to this com
mittee on the day of signing, and which is 
restricted entirely to a recitation of details 
of numbers of troops permitted to be sta
tioned in Spain, specific locations and iden
tity of classified defense facilities, and de~ 
tails of the material to be made available 
to Spain. This is basically technical and 
detailed military information, which cannot 
be published without affecting mllitary 
security. It does not expand on, amplify, or 
modify any principles contained in the basic 
Agreement of Friendship and Cooperation. 
As you know from the copies you have re
ceived, it does not contain any language re
garding United States defense of Spain or 
governing the use of the bases. 

All of the basic conditions regarding our 
use of these military facllities in Spain are 
contained in the published Agreement. These 
appear principally in Article 33, paragraph 
{e). and Article 34. 

Article 33, paragraph (e) provides as 
follows: 

"In nol'IIIlal circumstances any substantial 
increase in the personnel or military equip
ment o! the United States in Spain, or any 

substantial increase in the use /by the United 
Staltes of facilities in Spanish military insW.l
lations regulated by this Agreement, will be 
the subject of prior consultation lin the Joint 
Committee and agreed upon between the 
tJwo Governments through diplomatic chan
nels." 

This mean.s that increases in personnel or 
military equipment of the United Staltes in 
Spain or increases of our use of military fa
cilities in spain beyond levels authorized in 
the exchange of notes must be agreed upon 
between 1ihe two Governments. This simply 
refiecbs an understanding that .there is not to 
be any sudden substantial expansion of our 
military presence in Spain without the con
sent of the Spanish Government. 

Article 34, Which is the most important 
provision on the use of the bases, provides 
as follows :• 

"In the case of external threat or attack 
against the security of the West, the time 
and manner of the use by the United States 
of the fwctllties referred to in this /Chapter 
to meet such threat or &ttJa.ck will /be the 
subject of urgent consultations between t-he 
two Governments, and Will 'be resolved by 
mutual agreement in light of the situation 
created. Such ·urgent consultations shall 
take place in the Joint Committee, but 
when the imminence of the danger so re
quires, the 1iwo Governments will establish 
direct conta-ct in order to resolve the matter 
jointly. Eaoh Government retains, however, 
the inherent right of self-defense." 

This 'Simply means that in Spain, as in 
every other country where we have military 
facilities, our use of them must take into 
account the views of the host government 
Nothing more explicit or definite than th~ 
nas ·been agreed to between the two 
countries. 

These are the principal questions which 
I believe have been raised, either 1by .mem
bers of this !Committee or in the press, in the 
weeks surrounding the signature of the new 
Agreement with Spain. If the Commi·ttee has 
additional questions Secretary Packard and 
I will do our best to answer them. 

Mr. CHURCH. Mr. President, the 
Deputy Secretary of Defense gave cor
roborating testimony, saying that the 
agreement pledged us only "to defend 
U.S. for?es if they are attacked." In any 
other circumstances, according to Mr. 
Packard, the agreement commits the 
President to no course of action to be 
taken without congressional consent. 

There were two reasons given to ex
plain why the administration concluded 
it was not necessary to submit the new 
agreement as a treaty to the Senate. 
First, according to the witnesses, the 
consent of congressional leaders had 
been obtained in 1953, including certain 
members of the Senate Foreign Relations 
Committee, to handle the original base 
agreement with Spain by means of an 
executive agreement. Second, Mr. John
son testified: 

The Administration did not consider the 
new Agreement a commitment to Spain of 
the kind which called for Senate approval. 

He argued that-
To submit it for ratification as though it 

did constitute a commitment would, in fact, 
carry with it an implication of a commit
ment that we did not desire it to have. 

During the hearing, I inquired of Un
der Secretary Johnson about the 10,000 
or more American military personnel 
stationed on Spanish soil, and whether 
or not their very presence did not make 
for a tacit "commitment" to defend 
Spain. I ask unanimous consent that the 
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transcript of that exchange be printed 
in the RECORD at this point. 

There being no objection, the tran
script was ordered to be printed in the 
RECORD, as follows: 
PRESENCE OF AMERICAN TROOPS AS A SECURITY 

GUAR.'\NTEE 
Senator CHURCH. I press this because in 

November of 1968, coming back again to 
Spain, General Wheeler, in a meeting in 
Madrid with high Spanish military officials, 
discussing defense arrangements with the 
United States, said that the presence of 
American Armed Forces in Spain constitutes 
a more significant security guarantee to 
Spain than would a written 'agreement. How 
would you interpret that statement? 

Mr. JoHNSON. If I recall rightly, Senator, 
I think that Under Secretary Richardson 
first, and myself second, testl:fl.ed at some 
length, was it not, in March of 1~69 on that 
and the other statements and issues that 
came up at that time. 

I can only say that it is an expression of 
General Wheeler's. It was not an expression 
of the U.S. Government. 

Mr. CHURCH. Mr. President, I also 
asked about the joint military exercises 
of United States and SpaniSh forces and 
whether or not these did not give at least 
the appearance of a "commitment." I 
ask unanimous consent that the tran
script of that exchange be printed here 
in the RECORD. 

There being no objection, the tran
script was ordered to be printed in the 
RECORD, as follows: 

Senator CHuRCH. We will, for the next 5 
years under the new agreement, maintain 
substantial forces in Spain, wlll we not? 

Mr. JoHNSON. We have the right to do so 
under this agreement and I anticipate that 
we will be maintaining forces there, primar
ily Air and Navy, as you know. 

Senator CHURCH. And we have in the past 
and will in the future conduct joint opera
tions with the Spanish forces? 

Mr. JoHNSON. We have not conducted any 
joint operations with the Spanish forces. We 
have in the past at times had some joint ex
ercises. 

Senator CHURCH. What is the difference be
tween a joint operation and a joint exercise? 

Mr. JoHNSON. In my own mind it is a joint 
exercise. 

EFFECT OF JOINT MILITARY EXERCISES 
Senator CHURCH. Let's use "exercise." We 

have in the past engaged in joint military 
exercises with the Franco forces and will in 
the future. 

Mr. JoHNSON. Yes; we have. 
Senator CHURcH. If we have no commit

ment to defend Spain, what is the need to 
participate in jodnt exercises with the Franco 
forces? 

Mr. JoHNsoN. They have been in the past, 
as I recall it, primarily of a training nature, 
using Spanish territory for training purposes 
in which Spailiish forces have participated 
and, as far as the Navy and the Air Force 
are concerned, both we and the Spanish have 
both n.ir forces and navy forces in the area, 
and it seems to me perfectly natural that 
they should work together or learn to work 
together so thaJt if an emergency arose 1n 
which the Governments were to make a de
cision that they were operating togetiher, 
they would have some knowledge and ex
perience with each other. 

Senator CHURCH. Do you not think that 
one effect of joint exercises is to lead the 
Spanish to assume that there 1s contem
plated a joint obligation 1n the event of a 
crisis that would involve the United States 
ln the defense of Spa.i.n? 

Mr. JoHNsoN. In this connection, Sena.tor, 
let me say that some of the exercises that 

have taken place in the past have been the 
cause of questions in both countries. Both 
we and the Def-ense Department have now 
established machinery to monitor more care
fully such exercises and to be sure that de
cisions on carrying out such exercises ,are 
reached at senior political levels of the Gov
ernment. 

Senator CHURCH. Do you want to add any
thing to that, Dave~ 

Mr. PACKARD. Well, I would just like to 
emphasize that these are training exercdses 
and there is considerable benefit to the 
Spanish "from tralnlng with U.S. forces. I 
think that is probably the direction in which 
the benefit flows, and this !l.s true of the 
naval training exercises. 

I certainly do not see that these training 
exercises -in any way involve a conunitment 
to do any particular thing at any particular 
time. I think it is an advantage to the Span
ish to be able to work with our military 
forces, and perhaps we get some benefit from 
working with them. But I do not see that 
these training exercises in any way involve 
a commitment to do any particUlar thing 
at any par11icular time. 
JOINT EXERCISES WITH NONALLIED COUNTRIES 

Senator CHURCH. Ate we presently con
ducting joint military exercises with any 
other foreign power with which we do not 
have a treaty commitment? 

Mr. JoHNSON. My own impression is, it is 
not unusual to do so, but I cannot think of 
a speoi:fl.c case. 

Mr. CHURCH. Y...r. President, in fur
ther discussion, the Senator from New 
Jersey <Mr. CAsE) addressed himself to 
the very heart of the committee's inquiry. 
I ask unanimous consent, Mr. President, 
that pertinent portions of his question
ing be printed in the RECORD at this point. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

ExCERPT FROM TRANSCRIPT 
Senator CAsE. I say this because the word 

"commitment" is very often loosely used, 
sometimes to express an obligart;ion so far 
as the future goes, sometimes to express a 
condition whidh. already exists, that is, that 
troops are lin place, therefore you are com
mitted. We are ·talking about obliga.tions for 
action in the future. 

COMMITMENTS SUBJECT TO CONSTITUTIONAL 
PROCESSES 

If this is so, why is a different expression 
used on page 2 of the treaty, in article 3 in 
which it is said that the obligation for ex
panding of exchanges in the educational and 
cultural fields is subject to the constitu
tional processes of the two countries. And 
chapter VIll on page 7, at the top, in wJ:lich 
military commitments are said to 1be with
in the framework of their constitutional pro
cesses. Is there a reason .for that difference 
in language and, if so, what is it? 

Mr. JoHNSON. It was not deliberate. 
Senator CASE. It was not deliberate? 
Mr. JoHNSON. No, no. 
Senator CASE. Mr. Secretary Packard, do 

you agree with that interpretation? 
Mr. JoHNSON. I really had not noted the 

difference. 
Mr. PACKARD. I agree With that. I do not 

see any difference of intention. 
Senator CASE. No difference. In both, these 

conditions are inohowte and later depend
ent on later action by Congress. 

Mr. PACKARD. Senator Case, I think there 
is only one commitment that is involved in 
this for future action and that would be for 
the United States to defend their mil1tary 
forces if they are attacked. I think that is 
the absolute limit of any commitment. 

Senator CASE. Well, that is not a commit
ment to the other side. 

Mr. PACKARD. That is not a commitment to 
the other side. 

Senator CASE. And in no sense is it any
thing but the right of self-defense. 

Mr. PACKARD. I would see nothing in this 
agreement that would make any commitment 
!or us to do anything in respect to the defense 
of Spain. 

Senator CASE. Or by itself constitut e any 
additional power in the Executive to act 
without reference to Congress? 

Mr. PACKARD. I would not see anything in 
that. -

Senator CASE. That is an absolute flat 
statement on your part and yours, Mr. Sec
retary, also. 

Mr. JOHNSON. It is, yes. 
OBLIGATION TO DEFEND U.S. FORCES 

Senator CHURCH. Senator, would you yield 
to me so that I might. clarify that point. It is 
a very important point. _ 

Under the agreement, it is clear that these 
bases at which American forces will be sta
tioned are actually Spanish bases, is this 
not true? 

Mr. JoHNSON. That is correct. 
.. Senator CHURCH. How could an attack take 
place on these Spanish bases that would 
not constitute an attack on us and thus in
volve us in the necessity of responding? What 
kind of an attack could take place which 
would not also be an attack on us since we 
occupy the bases and since we have the 
right of defense? How could an attack upon 
these Spanish bases coming either internally 
or externally occur that would not consti
tute simultaneously an attack on us? 

Mr. JoHNSON. Well, there are many Span
ish bases and military facilities. We are pres
ent on only a few of them. 

Senator CHURCH. Yes, but--
Mt. JoHNSON. I! someone who chose to 

attack a fac111ty on which we are present 
they would oboviusly also be attacking us 
as well. 

PRESIDENT'S POWER TO SEND FORCES ABROAD 
Senator CASE. I think the Senator !rom 

Idaho has raised a very important aspect of 
this whole matter, which is the power of the 
Executive to move American military forces 
onto foreign soil without the approval of 
Congress. I wop.der if either of the Secre
taries would have any comment on this, and 
perhaps discuss it in the light of other sim
ilar situations in which Executive agreements 
have been used. instead of treaties which re
quire the consent of Congress, to station 
American Inllitary forces on foreign soil. 

Mr. JoHNSoN. Well, I would prefer to de
fer comment on that. That iS a question that 
is being debated. There has been a lot of 
discussion, and I would prefer not to make 
just an off-the-cuff answer to that Senator. 

Mr. CHURCH. Mr. President, Sen
ators will recall that it was a little 
more than a year ago, on June 25, 1969, 
that the Senate, by a vote of 70 to 16, 
approved the national commitments res
olution. We then took the position that a 
national commitment of the United 
States results from "affirmrutive action 
taken by the executive and legislative 
branches of the U.S. Government'' ex
pressed by means of a "treaty, conven
tion, or other legislative instrumentality 
specifically intended to give effect to such 
a commitment." 

In compliance with this principle, the 
new contract with Spain cannot con
tain a "national commitment" on the 
part of the United States which the Sen
ate will recognize, since an executive 
agreement is not a "treaty, convention, 
or other legislative instrumentality." 

Moreover, high-ranking officials of the 
executive branch of the Government have 
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themselves testified that the new agree
ment entails no commitment on our part 
to defend Spain. 

The Senate should now act to settle 
any doubt and to a void any erosion by 
time or practice of this significant testi
mony. The constitutional responsibilities 
of the Senate, rthe role of the Congress 
as a coequal branch of this Government, 
and the need to fix clearly and strongly 
in the mind of the Executive and in the 
records of this agreement, all require 
that the Sena·te state without equivoca
tion that ·this agreement does not con
stitute a national commitment by the 
United States to the defense of Spain. 

Mr. President, for these reasons I sub
mit the resolution, which r-eads: 

S. RES. 469 
Whereas t;he Committee on Foreign Rela

tions in accordance With its responsib111ty to 
the Senate to consider matters related to 
"relations With foreign nations generally", 
"treaties", and "intervention abroad", as pro
vided in the Legislative Reorganization Act 
of 1946, as amended, has examined the Agree
ment of Friendship and Cooperation between 
the United States and Spain, signed in Wash
ington on August 6, 1970; and 

Whereas on August 26, 1970, the Commit
tee received testimony from the Under Secre
tary of State for Political Affairs and the 
Deputy Secretary of Defense to the effect 
that the aforementioned agreement entails 
no national commitment on the part of the 
United States to the defense of Spain; and 

Whereas the said agreement is not in con
sequence of "affirmative action taken by the 
executive and legislative branches of the 
United States Government" expressed by 
means of "a treaty, convention, or other legis
lative instrumentality specifically intended 
to give effect to such a commitment", as pro
vided in S. Res. 85, 91st Cong., 1st session; 
Now therefore be it 

Resolved, That it is the sense of the Sen
ate that nothing in the said agreement shall 
be construed as a national commitment by 
the United States to the defense of Spain. 

Mr. President, I ask that the resolution 
be received and appropriately referred. 

The PRESIDING OFFICER (Mr. AL
LEN). The resolution will be received and 
appropriately referred. 

The resolution CS. Res. 469) was refer
red to the Com-l'llittee on Foreign Rela
tions. 

COMMITTEE MEETING DURING 
SENATE SESSION-OBJECTION 

Mr. BYRD of West Virginia. Mr. Pres
ident, I ask unanimous consent that the 
Committee on Labor and Public Welfare 
be authorized to meet on occupational 
health and safety during the session of 
the Senate today. 

Mr. BAKER. Mr. President, I must re
luctantly state that I have been requested 
to enter an objection to this action. 
Therefore, I object. 

The PRESIDING OFFICER. Objec
tion is heard. 

ORDER OF BUSINESS 
The PRESmiNG OFFICER. The dis

tinguished Senator from Ohio is to be 
recognized at this time. 

Mr. CHURCH. Mr. President, I sug
gest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. YOUNG of Ohio. Mr. Pr-esident, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

At this time, pursuant to the previous 
order, the Chair recognizes the distin
guished Senator from Ohio for not to 
exceed 20 minutes. 

KY AND MciNTffiE
TWO OF A KIND 

Mr. YOUNG of Ohio. Mr. President, a 
rightwing extremist, so called, Minister 
Carl Mcintire instead of preaching the 
gospel has become a bitter spokesman of 
hate disguised in the name of Christian
ity. He has invited Vice President Ky of 
the militarist Saigon regime to come to 
Washington and participate in his so
called march for freedom. This political 
minister and other speakers propose to 
speak out that Americans must fight on 
to complete victory and destruction of 
North Vietnam instead of withdrawing 
our combat troops and seeking a political 
settlement and instead of devastating 
destructive complete military victory for 
the Saigon militarist administration of 
Thieu and Ky. 

When a news bulletin from Saigon re
ported some doubt as to Ky making this 
proposed visit, this so-called Reverend 
Mcintire made a hurried air trip to 
Saigon to personally urge Vice President 
Ky to join him and speak at this so
called march for freedom demanding all 
out victory in Vietnam, Cambodia, and 
Laos regardless of the loss of thousands 
of more of our GI's killed in combat. 

It is noteworthy that neither our Am
bassador to Saigon, Ellsworth Bunker, 
nor President Nixon has extended an in
vitation to Ky to come to Washington. 
In fact, Vice President Ky made an ar
rogant statement in Saigon a few days 
ago: 

U.S. Vice President Agnew came to Saigon 
without any invitation from me. Therefore, I 
don't need any invitation from President 
Nixon or Vice President Agnew to go to 
Washington. 

Ky's visit is ill timed and may prove 
embarrassing to officials in the execu
tive branch of our Government and also 
to us in the legislative branch who are 
sent to Washington as representatives of 
our people. Yet, it may be appropriate 
that Mcintire and Ky participa,te in this 
rightwing extremist demonstration. Mc
Intire preaches in America hate, bigotry, 
and oppression. Ky administers hate, 
bigotry, and oppression in South Viet
nam. 

Mcintire is the puppet voice of right
wing extremist splinter groups such as 
the John Birch Society and Liberty 
Lobby, so called. Ky is the puppet voice 
of hate and oppression in Saigon, sup
porting not land reform for his people 
nor representing a majority of South 
Vietnamese, but simply expressing hatred 
and continuation of the ru1e of the 
militarists of Saigon and demanding 
continuing support of the American 
military-industrial complex profiting 
from our involvement in a civil war in 

Vietnam which has recently escalated 
and spread into Laos and Cambodia. 

No one knows how the administration 
will react to the Mclntire-Ky team in 
Washington, but it will be interesting to 
watch. The columnist Murrey Marder 
noted the initial reactions of Nixon ad
visers in an article, "Ky's Coming U.S. 
Visit Shakes Nixon Aides." I ask unani
mous consent that the article 'be inserted 
at this point in the RECORD, and com
mend it to my colleagues' attention. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
KY'S COMING U.S. VISIT SHAKES NIXON AIDES 

(By Murrey Marder) 
WASHINGTON.-The news from Saigon that 

Vice President Nguyen Oao Ky plans to join 
the Rev. Carl Mcintire's - "March for Vic
tory" in Washington landect like a live hand 
grenade on the desks of Nixon administration 
strategists. 

"Thank God It Will 'be after Election Day" 
said one· official-before learning that the 
rightist-sponsored march organ1zed 'by the 
flamboyant preacher is scheduled for Oct. 3. 

The t1ming puts the event right in the heat 
of the congressional election campaign lead
ing up to the Nov. 3 voting. 

That Is precisely the time when long-range 
administration planning has 'been arranged 
to concentrate on fending off pressures from 
the opposite end of the political spectrum. 

At that point in the fall calendar, the ad
ministration expects to be feeling the next 
heavy surge of anti-war protests from stu
dents, the academic community and other 
elements of the peace movement, which all 
may 'be zeroing in to support dove candidates 
in the November electibn. 

For this reason, it is not just coincidence 
that the administration scheduled the rwith
qrawal ~f at least 50,000 more U.S . troops 
from South Vietnam by Oct. 15. The rundown 
of troop levels in Vietnam is steadily pro
ceeding to meet and exceect that goal. 

In addition, the administration's planning 
would put it in position to produce, if it is 
deemect necessary, a new ".peace initiative" 
to coincide with the political campaign 
period. 

President Nixon's new delegation chief in 
the deadlocked Paris peace talks on Vietnam, 
Ambassador David K. E. Bruce, had his first 
meeting there Thursday with North Viet
namese delegatiO'll. chief Xuan Thuy. After 
a. series of private meetings between Mr. 
Bruce and Mr. Thuy, to take "soundings" 
about the prospects for 'breaking the long 
impasse, Mr. Bruce is scheduled to report 
back to Washington on how he rates the 
chances for any forward movement. The cur
rent outlook is :anything but !bright. 

Even so, the intended timetable st1llleaveE 
open the option to display "flex1b111ty" 1n 
Paris. 

The political necessity, even among the 
administration's strongest supporters in the 
war, to demonstrate a pro-negotiating posi
tion was evident last Tuesday in the cease
fire appeal that came from the Senate im
mediately after defeat of the McGovern
Hatfield "end the war" amendment. 

KY IMAGE 
The administration is acutely sensitive to 

these requirements on the left and on the 
right. But no one counted on having to face 
a combined Nguyen Cao Ky-Carl Mcintire 
visitation. 

Vice-President Ky has a public U.S. image 
as a total war "escalator"-which actually 
is a much overdrawn simplification of his 
position. 

Mr. Ky's presence for President Elsen
hower's funeral aroused little controversy, 
but a Ky visit under the auspices of Mr. 
Mcintire could be a political nightmare. 
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Mr. Mcintire has assailed even administra

tion conservatives with charges that they are 
"soft on Communism" and have tried to 
"sabotage" his "anti-Marxist crusade." The 
State Department is one of his choicest 
targets. 

Both in Saigon and in Washington, U.S. 
officials privately were stunned lby the 
prospect. 

"Maybe we had better deny the vice
president a visa," one U.S. official said half
seriously in Saigon. That happens to be a 
political impossibility. "Maybe President 
Thieu can talk Ky out of it," ventured a 
Washington official in private. "Perhaps Ky 
himself will realize this is just too embar
rassing," suggested another. But no one in 
the administration yet has figured out what 
to say publicly. 

Mr. YOUNG of Ohio. Mr. President, 
F'rank Mankiewicz and Tom Braden have 
written in their column published in to
day's issue of the Washington Post, and 
no doubt in many other leading news
papers throughout our country, a very 
fine column under the caption "Some 
Questions for General Ky." 

I ask unanimous consent that this 
column of the nationally known and 
highly respected columnists be inserted 
in the RECORD at this point as a part of 
my remarks. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

SOME QUESTIONS FOR GEN. KY 

{By Frank Mankiewicz and Tom Braden) 
Unless he experiences a last-minute 

change of heart, Vice President Nguyen Cao 
Ky of South Vietnam will be in our midst 
within the week, to speak at a far-right 
"victory" rally at the Washington Monument 
grounds. 

The rally is sponsored by the Rev. Carl 
Mcintire, a fundamentalist radio pitchman 
who has cha;racterized the Nixon adminis
tration this year as "soft on communism" 
and has termed the President's Vietnamiza
tion policy a "sellout." In Saigon, officials 
close to President Thieu are writing their 
American friends that Ky's motives in speak
ing here are "to undermine both Presidents, 
Nixon and Thieu." 

If Ky makes himself available to U.S. 
journalists, here is a suggested list of ques
tions that might be asked, all based on ma
terial previously made public, either in the 
United States of Vietnamese press: 

1. Mr. Vice President, how do you account 
for the $15,000 per week you personally 
receive from the receipts of the Saigon race 
track? You have told us your people are 
fully mobillzed for this war; if that is the 
case, just who goes to the races every day 
so as to enable the track to show a pro fl. t 
sufficient to pay you? {In 1967, Ky admitted 
he was receiving this money, and said he 
used it from time to time to pay disabled 
veterans. He had, up to that time, paid out 
the total sum of $65 for this purpose.) 

2. Your protege, Gen. Do Cao Tri, has 
been much praised this year as the "Tiger 
of Cambodia" for his leadership of your 
troops there. What was his final explanation 
for the package he sent to Hong Kong ear
Her this year which was unexpectedly 
opened in customs and found to contain 
71 million piasters in cash (official U.S. 
equivalent: $600,000)? Why would anyone 
want to send that many piasters out of the 
country, where they were practically worth
less, unless to be used illegally--or by the 
enemy-for purchases back in South Viet
nam? 

3. Mr. Vice President, your old comrade, 
Gen. Dang Van Quang, is back In office as 
chief of intelligence. When you and he shared 

power as members of the "Military Revolu
tionary Council," he was the commander of 
IV Corps until dismissed for corruption. Did 
he ever make restitution for the money he 
took from his own soldiers? 

4. What about your other colleague from 
the old days of the council, Gen oao Van 
Vien, now the South Vietnamese chief of 
staff? Do he and his wife stlll lease govern
ment-owned real estate to Americans? Do 
they still own bordello hotels at the recrea
tion center at Nhatrang? 

5. Mr. Vice President, why was your moth
er-in-law, Mme. Hoang, who owns a strJ.ng 
of "resorts" in Saigon, permitted to be the 
sole bidder on a construction contract at an 
air base to be used by the United States? 

6. Finally, Mr. Vice President, what about 
that old smuggling rap? Back J.n 1964, when 
the CIA had set you up at the "commander" 
of a fictitious airline to fly South Vietnam
ese agents into the North, you were fired for 
using the planes to smuggle opium and gold 
from Laos. What ever happened to the 250 
pounds of gold and the 450 pounds of opium 
which were seized? And your collaborator, 
Gen. Loc, who was fired as a result of the 
exposure from his post as director general 
of customs in Saigon-did he ever get his 
old job back? 

These questions may seem light-hearted, 
but Gen. Ky is not. He has grown rJ.ch and 
powerful from this war, not from plundering 
his own people-whom he has more than 
once betrayed-but ours. He will stand in 
the shadow of the monuments to Lincoln 
and Washington, and lecture us on our re
sponsibilities. AmerJ.cans, to our shame, will 
applaud him. 

IN DEFENSE OF ANTIOCH-FAMED 
AMERICAN INSTITUTION OF 
LEARNING 

Mr. YOUNG of Ohio. Mr. President, 
officials of the District of Columbia Board 
of Education should reject the request 
of the subcommittee of the House Dis
trict of Columbia Committee for the 
names of all personnel in the District of 
Columbia school system who ever attend
ed Antioch College. 

This is not only an insult to the fine 
teachers in the Washington public 
schools but also to Antioch College in 
Yellow Springs, Ohio, one of the Nation's 
finest institutions of higher learning. 

I wish very much, Mr. President, that 
I could stand here and proudly say that 
I am an alumnus of Antioch College in 
Ohio. 

Antioch has a great history and a noble 
tradition of 'being in the forefront in the 
struggle for civil rights and social jus
tice for all Americans. Horace 'Mann, the 
father of the American system of public 
education, was its first president more 
than 118 years ago. Students and grad
uates of this fine liberal arts college have 
always been in the vanguard of those 
fighting tyranny, oppression, persecution, 
and intolerance. Antioch was the first 
college to adopt a work-study program 
whereby students alternate study years 
with years of work in the community. 

In this manner, young boys and girls~ 
high school graduates from Ohio and 
other States, who would not have the 
means of attending other great universi
ties, are drawn to Antioch, where they 
spend 1 year on the campus studying, 
and then go out and spend another year 
working, thus enabling them to return 
to that college and finally to complete 
their higher education. 

Mr. President, it is a fact that some 
outstanding teachers in the District of 
Columbia public school system are grad
uates of Antioch College. The District 
of Columbia is fortunate in that respect. 
It is also reported that some Vietcong 
:flags have been seen in classrooms and
perish the thought--there has actually 
been some talk of Karl Marx. It is 
symptomatic of the myopia of the chair
man of the subcommittee that he draw 
the inference, without any additional 
evidence whatever, that these two facts 
are related. 

The chairman is a rather exceptional 
man indeed, because he is under indict
ment for bribery, conspiracy, and per
jury. He has sought and obtained post
ponement of his trial, which to me, as a 
former chief criminal prosecuting attor
ney, seems rather queer, as usually a. de
fendant in a criminal case who feels 
he is innocent of the charge, seeks a 
speedy trial instead of having his lawyer 
take steps to secure one postponement 
after another. 

It is a perfect example of the logic of 
the witch hunters, of those who accuse 
everyone who disagrees with their brand 
of "Americanism" as a Communist or 
Communist sympathizer. We must re
pudiate these fearmongers, these men of 
small faith plotting the inquisition-in
vestigations of ow· schools and colleges, 
of all institutions of a free society. 

It has taken the Nation many years 
to recover somewhat from the witch 
hunts of the 1950's-from that era of 
pointless suspicion, fear, character as
sassination and ruined careers. Much of 
the debris of that period has been cleaned 
up but this action of the subcommittee 
chaired by Representative JOHN DowDY 
reveals that vestiges of Joe McCarthyism 
remain to pollute our society. 

This committee could better spend its 
time and energy in providing adequate 
appropriations for the District of Co
lumbia school system, in helping to pro
vide a better education for thousands of 
youngsters. This subcommittee is notor
ious in its neglect of the just needs of the 
District of Columbia public schools. 

Furthermore if Representative DowDY 
is anxious to investigate un-American 
organizations, he might first direct his 
attention to that notorious lunatic right
wing fringe group, the Liberty Lobby, 
which reportedly donated a large sum 
of money to the Congressman for his use 
in defending a pending criminal action 
against him, wherein he is charged with 
the crime of perjury for accepting a 
$25,000 bribe and of conspiracy. The 
Liberty Lobby, the John Birch Society, 
and other organizations of that ilk are 
the real subversive groups of our time 
along with some despicable extremist 
leftwing fringe organizations already 
labeled as such. 

Mr. President, the District of Colum
bia school system is sick. It needs help. 
It needs money. It needs encouragement 
and support from the Congress. It does 
not need this unwarranted attack by a 
congressional subcommittee on the in
tegrity of its faculty. I am hopeful that 
Board of Education omcials will heed the 
advice of the local teachers' union and 
refuse to comply with this unconscion-
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able request, made at the instigation of 
Representative DownY. 

STOP ALL AID TO FASCIST GREEK 
COLONELS 

Mr. YOUNG of Ohio. Mr. President, 
the Greek Fascist junta's recent disclo
sure that the resumption of U.S. military 
assistance to Greece "must be consid
ered settled and the only question still 
pending is the exact date of the formal 
U.S. announcement of the resumption of 
aid" is a shocking and appalling de
velopment. 

The United States stopped supplying 
Greece with heavy weapons and planes 
following ·the army colonels' coup d'etat 
in April 1967. 

The arms ban was partially lifted sev
eral times, but full-scale aid has been 
withheld. 

Twice in the last few months, in De
cember 1969 and again in June of this 
year, the Senate came very close in vot
ing for forbidding all U.S. military aid 
to the ruthless Greek military dictator
ship. In the Senate debates, many Sen
ators regardless of how they voted on 
different amendments, expressed their 
deep concern and opposition to the 
continuing repression of democratic free
dom in Athens, the birthplace of democ
racy. 

That is why I consider this amendment 
of the Greek junta unacceptable. I am 
sure that all my colleagues share my 
feelings of strong opposition and resent
ment in having a foreign government 
announce the intention and decisions of 
our Government before .any statement 
whatever is forthcoming from officials of 
the executive branch or from President 
Nixon. It should be stressed, as this clear
ly indicates, that the Nixon administra
tion failed to inform in advance the leg
islative branch of our Government on 
this crucial issue while its officials con
sidered it expedient to brief the Greek 
junta. This, in my opinion, is a direct 
and calculated slap by Nixon administra
tion leaders against the Senate of the 
United States and it must be treated as 
such by all of us in the Senate regard
less of each one's position on the Greek 
regime. 

Our continued support for the F1ascist 
colonels now ruling in Athens clearly in
dicates that we have failed to learn that 
there is no difference at all between an 
extremis·t rightwing repressive regime 
and a lef.twing Communist dictatorship. 
In both cases, the people suffer while a 
self-serving elite remains in power by 
terror, secret arrests, and force of arms. 

Since a clique of army colonels over
threw the constitutional government of 
Greece in a midnight coup more than 3 
years ago, the United States has given 
$234 million of taxpayers' money in mili
tary aid to help maintain that junta in 
power. 

The saddest l)art of the tragedy in 
Greece is that in the minds of free people 
everywhere we have been accomplices of 
the Fascist colonels, subsidizing their 
sadistic regime with our arms assistance. 

Mr. President, under the present rul-
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ing Fascist Greek regime thousands of 
political prisoners in Greece, both men 
and women-they say the number ex
ceeds 34,000-have suffered physical and 
mental tortures beyond belief. The hor
rors of the concentration camps of Nazi 
Germany are being relived in the dun
geon cells of Athens Bouboulinas Street 
prison where torture specialists and sa
dists have been given free reign to prac
tice their scientific torture methods upon 
men and women imprisoned, most with
out trial. Many thousands-probably 
more than 50,000 men, women, and chil
dren have been exiled to different Greek 
islands far distant from their homes in 
Greece. 

The United States can no longer afford 
to ignore the brutality that is being per
petrated by these Fascist colonels and 
their underlings. Many of them are the 
same colonels who received their train
ing from the U.S. military, many as ca
dets at West Point, and who used Ameri
can weapons to overthrow the constitu
tional government in Athens. 

Mr. President, we must immediately 
stop military aid to Greece--aid which 
is used to perpetuate dictatorship. What 
is the difference in reality between a Fas
cist junta governing by decree and Com
munists governing by decree? I would 
like to have some rightwing extremist 
explain this to me. 

Our interest lies in a strong democratic 
Greece. Without our continued extensive 
support the Fascist colonels could not 
remain in power for more than a few 
months. The United States should take 
steps to remove forthwith all support 
whatever for the Fascist government of 
Colonel Papadopoulos. 

ORDER FOR THE TRANSACTION OF 
ROUTINE MORNING BUSINESS 

Mr. BYRD of West Virginia. Mr. Pres
ident, I ask unanimous consent that 
there now be a period for the transac
tion of routine morning business, with 
statements therein limited to 3 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. MANSFIELD. Mr. President I ask 
unanimous consent that the ord~r for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

NO KY ON OCTOBER 3 
Mr. DOLE. Mr. President, on October 

~ ~ome well-meaning Americans, perhaps 
Jomed by the Vice President of South 
Vietnam, General Ky, are going to hold 
a march for victory in South Vietnam. 

I would like to comment both on the 
march and on the proposed visit of Vice 
P.resident Ky. 

I think there is no question but that 
this march is going to backfire; that it is 
going to create more dissent and possible 

new strife in America, that it is going to 
give those who have used America's par
ticipation in Vietnam to stir up disorder 
and anarchy further excuse to do so. 

It is going to accomplish no good. 
Mr. President, perhaps there was a 

time to win the war in Vietnam. Per
haps if McNamara and Clifford and 
President Johnson had set out to achieve 
a military victory instead of a stalemate 
that victory could have been achieved. 
But that time is past. 

What President Nixon is aiming for 
now is to make the South Vietnamese 
capable of defending ,themselves against 
a weakened enemy. And when that is 
done, ending American participation in 
the fighting and withdrawing American 
troops. 

If there is a consensus in this country, 
it is that that is the proper step. For the 
most part, Americans only differ on the 
speed with which that withdrawal should 
be accomplished and whether we should 
make sure that the South Vietnamese 
can defend themselves before we with
draw. 

UNREALISTIC DEMAND 

The demand for total victory is un
realistic in view of today's political cli
mate. What we seek instead is a just 
peace under which the South Vietnamese 
can. decide their own future. 

I cannot understand how the sponsor 
of the march, Dr. Carl Mcintire, can dis
agree with this any more than I can 
understand how the doves can, in honor, 
settle for any less. 

I strongly urge that Dr. Mcintire call 
off his march. It will accomplish nothing 
except to give the organizers of the new 
mobe and the SDS, among others, a new 
propaganda vehicle. I might say that 
these forces already have been set in 
motion. 

I also strongly urge Vice President Ky 
not to joint in that march for the same 
reason. 

Some 43,000 Americans have died in 
Vietnam in the hope that a free Vietnam 
means a free Indochina and that in turn 
gives freedom a chance elsewhere in the 
world. 

For General Ky now to come here and 
demand of Americans a new escalation 
involving more American lives, more 
American treasure and more American 
sacrifice is bad taste to say the least. 

This may be good for the internal pol
itics in South Vietnam, in the event 
there is a political struggle between Vice 
President Ky and President Thieu but it 
would appear to me it is now ·~e for 
Vice President Ky to exercise wisdom and 
judgment and respectfully decline the 
invitation extended by Mr. Mcintire. 

They have a right, of course, to have a 
march. They have a right to express their 
views. But I sincerely trust Vice President 
Ky will use his best judgment and refrain 
from any participation. 

If he wishes to speak with Government 
officials, with the President or the Vice 
President, that is one thing, but to come 
to America and join in participating with 
a private group, does a disservice to our 
country and to those who have fought 
and died for the country of South Viet
Il8JII1. 
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COMMUNICATIONS FROM EXECU
TIVE DEPARTMENTS, ETC. 

The PRESIDENT pro tempore laid be
fore the Senate the following letters, 
which we:re referred -as indicated: 
REPORT OF MODIFICATIONS IN LOANS TO THE 

MINNKOTA POWER COOPERATIVE, GRAND 
li'oRKS, N. DAK. 
A letter from the Acting Administrator, 

Rural Electrification Administration, De
partment of Agriculture, reporting, in ac
cordance with REA power supply survey 
policy of certain modifications in REA ap
proved loans to the Minnkota Power Co
operative of Grand Forks, N. Dak.; to the 
Committee on Appropriations. 

REPORT OF COMPTROLLER GENERAL 
A letter from the Comptroller General of 

the United States, transmitting, pursuant to 
law, a report on the continued loss of reve
nue because of low rents charged !or per
sonnel quarters by the Veterans' Adminis
tration, dated September 21, 1970 (with an 
accompanying report) ; to the Committee on 
Government Operations. 

REPORT OF NEGOTIATED SALES CONTRACTS 
A letter from the Director, Bureau of Land 

Management, transmitting, pursuant to law, 
a report of negotiated sales contracts for dis
posal of materials during the period January 
1, through June 30, 1970 (with an accom
panying report); to the Committee on In
terior and Insular Affairs. 

REPORTS OF VETERANS' ADMINISTRATION 
A letter from the AdminiStrator, Veterans' 

Administration, transmitting, pursuant to 
law, reports concerning the activities of the 
Administration under fiscal year 19·70 pro
grams for the sharing of medical fac111ties 
and for exchange of medical information 
(with accompanying reports); to the Com
mittee on Labor and Public Welfare. 

ENROLLED BILL SIGNED 

The PRESIDENT pro tempore an
nounced that today, September 22, 
1970, he signed the enrolled bill (H.R. 
10149) for the relief of Jack W. Herb
streit, which had previously been signed 
by the Speaker of the House of Repre
sentatives. 

REPORT EN'ITI'LED "PATENTS, 
TRADEMARKS, AND C0PY
RIGHTS"-REPORT OF A COMMIT
TEE (S. REPT. NO. 91-1219) 

Mr. McCLELLAN, from the Committee 
on the Judiciary, pursuant to Senate 
Resolution 49, 91st Congress, first ses
sion, submitted ~ report entitled "Pat
ents, Trademarks, and Copyrights," 
which was ordered to be printed. 

BILLS INTRODUCED 
r 

Bills were introduced, read the first 
time, and, by unanimous consent, the 
second time, and referred as follows: 

By Mr. MANSFIELD (for himself and 
Mr. CHURCH) : 

s. 4371. A bi;ll to abolish the Interstate 
Commerce Commission at a future date and 
to establish a cominlssion to make recom
mendations with respect to carrying out the 
functions of the Interstate Commerce Com
mission after such date; to the Committee on 
Commerce. 

('Vhe remarks of Mr. MANsFIELD when he 
introduced the blll appear earlier in the REc
ORD under the appropriate heading.) 

By Mr. GURNEY: 
S. 4g72. A bill for the relief of Stephen 

Lance Pender, Patricia Jenifer Pender, and 
Denese Gene Pender; to the Committee on 
the Judiciary. 

By Mr. DODD: 
s. 4373. A •bill for the relief of Ana Maria 

Goncalves Gomes Daniel; and 
s. 4374. A bill for the relief of Candida 

Augusto Baptista De Albuqueque; to the 
COmmittee on the Judiciary. 

By Mr. METCALF (for himself and Mr. 
MANSFIELD) : 

S. 4375. A bill relating to the status of the 
Little Shell Band of Chippewa Indians of 
Montana; to the Committee on Interior and 
Insular Affairs. 

By Mr. PACKWOOD: 
S. 4376. A bill for the relief of Mrs. Alzier 

Northover; to the Committee on the Judi
ciary. 

By Mr. DODD: 
S. 4377. A blll for .the relief of Jaime Inte

rior Capule; to the Committee on the Judi
ciary. 

By Mr. CRANSTON: 
S. 4378. A blll for the relief of Cheong 

Kwong Lam; to the Committee 'Oil the Ju
diciary. 

By Mr. HANSEN: 
S. 4379. A bill for the relief of Oolldes 

Gonzales Barrero; to the Committee on the 
Judiciary. 

By Mr. BURDICK: 
S. 4380. A bill for .the relief of West Fargo 

Pioneer; to the Committee on the Judiciary. 
By Mr. HANSEN: 

S. 4381. A bill to amend the Social Security 
Act to provide for medical and hospital care 
through a system of voluntary health insur
ance financed in whole for low-income 
groups, through issuance of certificates, and 
in part for all other persons through allow
ance of tax credits, and to provide- a system 
of peer review of utilization, charges, and 
quality of medical service; to the Commit
tee on Finance. 

By Mr. JACKSON (for himself and Mr. 
MAGNUSON) (by request): 

S. 4382. A bill to provide for the disposition 
of funds arising from judgments In Indian 
Claims Commission dockets Nos. 178 and 179, 
in favor of the ConfederBited Tribes of the 
Colville Reservation, and for other purposes; 
to the Committee on Interior and Insular 
Affairs. 

ADDITIONAL COSPONSORS OF 
BILLS 
s. 4358 

At the request of the Senator from 
Delaware (Mr. BoGGS), the Senator from 
Hawaii (Mr. FoNG) and the ·Senator from 
Vermont <Mr. PRouTY) were added as 
cosponsors of S. 4358, the National Air 
Quality Standards Act of 1970. 

At the request of the Senator from 
West Virginia <Mr. RANDOLPH), the Sen
ator from Utah <Mr. Moss) was added 
as a cosponsor of S. 4358, the National 
Air Quality Standards Act of 1970. 

At the request of the Senator from 
Maine <Mr. MUSKIE) , the Senator from 
California (Mr. MURPHY) and the Sen
ator from Massachusetts <Mr. KENNEDY) 
were added as cosponsors of S. 4358, the 
National Air Quality Standards Act of 
1970. 

s. 4370 

Mr. BYRD of West Virginia. Mr. Pres
ident, on behalf of the Senator from 
Minnesota (Mr. MONDALE), I ask unani
mous consent that, at the next printing~ 
the name of the Senator from Wisconsin 
<Mr. NELSON) be added as a cosponsor 

of S. 4370, to amend the Communica
tions Act of 1934 in order to require li· 
censees operating broadcasting stations 
under such act to broadcast information 
with respect to the dangers involved in 
the improper use of drugs. 

The PRESIDING OFFICER (Mr. 
SPONG). Without objection, it is so or
dered. 

SENATE RESOLUTION 468-RESOLU
TION REPORTED AUTHORIZING 
ADDITIONAL EXPENDITURES BY 
THE COMMITTEE ON COMMERCE 

Mr. PASTORE, from the Committee 
on Commerce, reported the following 
original resolution (S. Res. 468) ; which 
was referred to the Committee on Rules 
and Administration: 

S. REs. 468 
Resolved, That the Committee on Com

merce is hereby authorized to expend, from 
the contingent fund of the Senate, $100,000. 
in addition to the amount, and for the same 
purposes and during the same period, speci
fied in Senate Resolution 324, Ninety-first 
Congress, agreed to February 16, 1970. 

SENATE RESOLUTION 469-SUBMIS
SION OF A RESOLUTION TO EX
PRESS THE SENSE OF THE SENATE 
ON THE AGREEMENT OF FRIEND
SHIP AND COOPERATION BE
TWEEN THE UNITED STATES AND 
SPAIN 

Mr. CHURCH submitted a resolution 
(S. Res. 469) to express the sense of the 
Senate on the Agreement of Friendship 
and Cooperation Between the United 
States and Spain, which was referred 
to the Committee on Foreign Relations. 

<The remarks of Mr. CHURcH when he 
submitted the resolution appear earlier in 
the RECORD under the appropriate head
ing.) 

DIRECT POPULAR ELECTION OF 
THE PRESIDENT AND THE VICE 
PRESIDENT-AMENDMENT 

AMENDMENT NO. 931 

Mr. ERVIN submitted an amendment, 
in the nature of a substitute, intended 
to be proposed by him, to the joint reso
lution (S.J. Res. 1) proposing an amend
ment to the Constitution of the United 
States relating to the election of the 
President and the Vice President, which 
was ordered to lie on the table and to 
be printed. 

AMENDMENT OF EXPORT-IMPORT 
BANK ACT OF 1945, AS AMENDED
AMENDMENT 

AMENDMENT NO. 932 

Mr. WILLIAMS of New Jersey. Mr. 
President, last week I announced my in
tention of proposing three specific meas
ures designed to insure Israel of the 
military and economic aid she desper
ately needs to survive as a secure and 
independent nation in the Middle East. 
I referred to these measures as a "Mar
shall plan" to focus attention on the kind 
of farsighted commitment that is re
quired. 

Today, I am submitting on behalf of 
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myself and the Senator from Il'linois <Mr. 
PERCY) a measure directed toward Is
rael's defense needs. 

Earlier this month, the Senate adopted 
a measure authorizing the sale to Israel 
of jet aircraft under long-term credit 
arrangements as part of the military au
thorization bill. An amendment to de
lete the jet sale authorization was de
feated overwhelmingly by a roll call vote 
of 87 to 7. 

One of the primary reasons for this 
action by the Senate was the statement 
by Secretary of Defense Laird that ''the 
requirements of Israel' have increased 
significantly -since 25 February 1970." 
Secretary Laird made this statement on 
August 31. Since that time, the Egyptians 
have continued moving the Soviet-built 
SAM-II missiles closer to the Suez Canal, 
and the Soviet Union has moved the 
more sophisticated SAM-ill missiles 
close to the canal both in violation of 
the stand-still provisions of the cease
fire agreement. 

Israel, it is clear, needs jet aircraft and 
other defense items. She also clearly 
wants to purchase this equipment, but 
needs satisfactory credit arrangements. 
The size of Israel's credit needs were re
flected by Secretary Laird who recog
nized that: 

We must provide credit to Israel in a 
substantially larger amount than we have 
anticipated. 

The military authorization bill goes 
part of the way toward achieving that 
goal. However, the funds available for 
Israel under that legislation may, at any 
point in time, be limited by the other de
fense needs that are served by military 
appropriations. Furthermore, the mili
tary authorization bill makes no pro
vision for credit sales for military equip
ment other than jet aircraft and equip
ment directly related to such aircraft. 

That credit gap could . be filled by the 
Export-Import Bank but for prohibi
tions which currently exist in legislation. 

The Export-Import Bank Act provides 
in part: 

The Bank shall not guarantee, insure, or 
extend credit, or participate in an extension 
of credit in connection With any credit sale 
of defense services to any country designated 
under section 4916 of the Internal Revenue 
Code of 1954 as an economically less devel
oped country for purposes of the tax imposed 
by section 4911 o! that Code. The prohibi
tions set forth in this paragraph shall not 
apply with respect to any transaction the 
consummation of which the President deter
mines would be in the national interest and 
reports such determination (within thirty 
days after making the same) to the Senate 
and House of Representatives. In making any 
such determination .the President shall take 
into a-ccount, among other considerations, 
the national interest in avoiding arms races 
among countries not directly menaced by 
the Soviet Union or by Communist China; 
in avoiding arming mllltary dictators who 
are denying social progress to their own 
peoples; and in avoiding expenditures by 
developing countries of scarce foreign ex
change needed !or peaceful economic prog
ress. 

Israel could clearly qualify for a Presi
dential exception. She is directly threat
ened by the Soviet Union. She is a de
mocracy which is dedicated to social 
progress, not only for her own people but 
others throughout the world, and she 

has tried desperately for 22 years, during 
which she has had to maintain a state of 
military preparedness constantly, to 
avoid expenditures needed for peaceful 
economic progress. 

The exception in the Export-Import 
Bank Act, however, has been nullified by 
section 32 of the Foreign Military Sales 
Act which provides: For purposes of the 
Export-Import Bank Act, Israel has been 
classified as a less-developed country. 
Therefore, she is ineligible for the exten
sion of credits for purchase of military 
equipment. _ , 

The Export-Import Bank has verified 
that Israel is ineligible. I ask unanimous 
consent that a recent exchange of cor
respondence with the Bank be printed in 
the RECORD at this point in my remarks. 

There being no objection, the corre
spondence was ordered to be printed in 
the RECORD, as follows: 

JUNE 26, 1970. 
Mr. HENRY KEARNS, 
President and Chairman, Export-Import 

Bank of the United, States, Washington, 
D.C. 

DEAR MR. KEARNS: Section 4 of the Export
Import Bank Extension enacted on Febru
ary 22, 1968 provides that: 

"(4) The Bank shall not guarantee, insure, 
or extend credit, or participate in an exten
sion of credit in connection with any credit 
sale of defense articles and defense services 
to any country designated under action 4916 
of the Internal Revenue Code of 1954 as an 
economically less developed country 'for pur
poses of the tax imposed by section 4911 of 
that Code. The prohibitions set forth in this 
paragraph shall not apply with respect to 
any transaction the consummation of which 
the President determines would be in the 
national interest and reports such determi
nation (within thirty days after making the 
same) to the Senate and House of Repre
sentatives. In making any such determina
tion the President shall take into account, 
among other considerations, the national in
terest in avoiding arms races among coun
tries not directly menaced by the Soviet 
Union or by Communist China; in avoiding 
arming military dictators who are denying 
social progress to their own peoples; and in 
avoiding expenditures by developing coun
tries of scarce foreign exchange needed for 
peaceful economic progress." 

However, Section 32 of Public Law 90-629 
enacted in October of 1968 contains a pro
hibition against mllitary export financing by 
the Export-Import Bank in connection with 
the sale of defense articles and defense serv
ices entered into with economically less de
veloped countries after June 30, 1968. 

The issue raised by these two conft.icting 
sections is whether or not Section 32 is a 
complete prohibition against engaging in 
such defense financing or whether such fi
nancing can still be entered into if the 
President makes the determination that it 
is in the national interest and so reports to 
the Congress. 

I would, t herefore, appreciate your inter
pretation of this Act and a list of any sales 
financed by the Bank to economically less 
developed countries since June 30, 1968. Your 
prompt reply to this request Is sincerely 
appreciated. 

With every good wish, I am 
Sincere1y, 

HARlusON A. WILLIAMS, Jr. 

EXPORT-IMPORT BANK OF 
THE UNITED STATES, 

Washington, D.C., July 2, 1970. 
Hon. HARRISON A. WILLIAMS, Jr. 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR Wn.LIAMs: We have received 
your letter of June 26, 1970, to Mr. Kearns 

concerning sales of defense articles and de
fense services to economically less developed 
countries. 

Mr. Kearns is presently out of the country 
and therefore your letter has been referred 
to me for reply. 

Section 4 of the Export-Import Bank Act 
of 1945, as amended on February 22, 1968, in 
our opinion, was superseded by Section 32 
of P.L. 90-629 which was enacted effective 
June 30, 1968. Therefore, the Bank Is pro
hibited from financing any sales of defense 
articles or defense services to any economi
cally less developed country. We consider 
Section 32 of the Foreign Military Sales Act 
as a complete prohibition without any Pres
idential waiver. 

Since June 30, 1968, we have not made any 
loans or assisted in any financing of any 
sales of defense articles or defense services 
in any way to any economically less de
veloped country. 

If we can be of further assistance please 
do not hesitate to contract the undersigned. 

Sincerely, 
J. E. CoRETTE, ill, 

General Counsel. 

Mr. WILLL\MS of New Jersey. The 
measure I propose today, Mr. President, 
would amend the Export-Import Bank 
Act to authorize its full range of financial 
provisions to enable Israel to purchase 
military equipment on the most favorable 
terms possible. 

Let me note for the RECORD, one ex
tremely important fact about the prior 
relationship between Israel and the Ex
port-Import Bank. 

According to figures published by the 
House Foreign Affairs Committee, the 
average current state of loan repayment 
to the Export-Import Bank by all the 
nations which have loans outstanding is 
72 percent. That is, 72 percent of all 
loans made have been repaid. 

Israel is well above the average, having 
repaid 85 percent of loans made to it 
by the Bank. Specifically, Israel has re
paid $247.6 million of a total of $288.4 
million in loans. 

This is to be compared with the repay
ment experience of three other countries 
to whom we have sold military equipment 
or are in the process of selling military 
equipment-Greece, Spain, and Nation
alist China. 

Greece has repaid $26.2 million of $37.7 
million for a rate of 69 percent. Spain has 
repaid $205.4 million of a total loan of 
$551.3 million for a rate of 37 percent. 
Nationalist China, which has borrowed 
$105.8 million, has so far only repaid 
$18.4 million, at a rate of only 17 percent. 
Clearly, Israel is one of the best credit 
risks in the world. 

I know there are many of my col
leagues who do not look with favor on 
the Export-Import Bank making loans to 
the so-called underdeveloped countries 
for military purposes. As a general 
proposition, I agree. However, as we all 
recognize, Israel is faced with a crisis. 
So are we. 

In my judgment, we must find every 
way to enable Israel to maintain a credi
ble military deterrent. 

I am offering this measure as an 
amendment to S. 4268 for the simple 
reason that hearings have already begun 
on S. 4268 and it therefore may be possi
ble to enact this measure despite the 
limited amount of time left in this Con
gress. 
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I ask unanimous consent that my 
amendment be printed in the RECORD. 

The PRESIDING OFFICER (Mr. 
MANSFIELD). The amendment will be re
ceived and printed, and will be appro
priately referred; and, without objection, 
the amendment will be printed in the 
RECORD. 

The amendment <No. 932) was referred 
to the Committee on Banking and Cur
rency, as follows: 

AMENDMENT No. 932 
At the end of the ibill insert a new sec

tion .as follows: 
"SEC. 2. Notwithstanding section 2(b) (4) 

of the Export-Import Bank Act of 1945, sec
tion 32 of the Foreign M111tary Sales Act, sec
tion 5 of the Act of July 7, 1968 (Public Law 
9o-390), or any other provision of law, the 
Export-Import Bank of the United States 
may exercise its authority to extend loans, 
guarantees, ,and insurance, and to participate 
in extensions of credit, in connection wt.th 
the sale of defense articles or defense serv
ices to Israel." 

Mr. PERCY. Mr. President, I thank the 
distinguished Senator from New Jersey 
(Mr. WILLIAMS) for his able presenta
tion of the need to extend credits and 
guarantees to Israel for purchas~s of de
fense articles and defense services. 

The case has been made so well that I 
shall not make it again. I would only say 
this: 

If Israel is not given the long-term, 
easy credit she needs to purchase the 
wherewithal for her defense, there could 
come a day when Soviet-equipped Arab 
forces would have sufficient military ad
vantage to destroy Israel. On that day 
the United States would be faced with 
two altematives--'()ne, to send American 
men to fight for Israel, or, two, to aban
don Israel to her enemies. To save Israel 
and to make such a choice unnecessary, 
we must now provide Israel with long
term easy credit for military purchases in 
the United States. 

I would make one more point. Today 
the Export-Import Bank provides credits 
and guarantees for defense articles and 
defense services to Italy, Australia, and 
Spain. The Bank also considers eligible 
for such credits and guarantees the na
tions of Austria, Belgium, Canada, Den
mark, West Germany, France, Iran, Ire
land, Japan, Liechtenstein, Luxembourg, 
Monaco, the Netherlands, ~ew Zealand, 
Norway, Portugal, San Marmo, ~~d Swe
den. Yet Israel is considered ineligible be
cause she is categorized as an eco
nomically less developed country. 

It seems to me that what is good for 
Italy, whose borders are not threatened, 
should be good for Israel. It seems to me 
that what is good for Australia, which 
is not endangered by hostile adversaries, 
should be good for Israel. And it seems 
to me that if San Marino, Liechtenstein, 
Luxembourg, and Monaco are eligible for 
such credits and guarantees, Israel's 
need must be considered at least as great 
as theirs. 

Moreover, I believe that loans to sus
tain the independence of Israel, the se
curity of her people, the integrity of 
democracy in the Middle East, and to 
maintain a balance of power essential to 
peace, are good for the United States. 

SOCIAL SECURITY Acr AMEND
MENTS OF 1970-AMENDMENTS 

AMENDMENTS NOS. 933 THROUGH 941 

Mr. MONDALE. Mr. President, I am 
submitting today nine amendments to 
H.R. 17550, the Social Security Act 
Amendments of 1970. 

To grow old and retire in the United 
States today is to surrender rather than 
gain independence. In 1935, when the 
Social Security Act became law, Presi
dent Roosevelt regarded it as "historic" 
and the beginning of a "supreme 
achievement" of national legislation. 
Tilirty-five years later, this Government 
has not redeemed that promise. We have 
not protected the economic trust of sen
ior Americans; we have rather seen their 
rewards for labor eroded, and concur
rently millions of older citizens have be
come imprisoned in poverty. 

The average retired citizen over 65 re
ceives only 30 percent of his previous 
wages. Seven million Americans over 65 
are condemned to poverty; almost 30 
percent of all Americans over 65 live in 
poverty, as opposed to 12 percent of all 
other citizens. Nearly half of all persons 
over 65 have less than $1,500 income per 
year; particularly distressing is the sta
tistic that 60 percent of elderly widows 
are in poverty, and this figure is 85 per
cent for nonwhite widows. Each day I 
receive letters from older citizens about 
to lose homes because pensions cannot 
keep pace with property taxes. How such 
elderly persons manage to survive is 
often incomprehensible to me. 

Particularly distressing is the realiza
tion that many citizens who are now re
tiring or approaching retirement had to 
bear the heavy bw·dens of the depression 
and the Second World War; in the twi
light of their citizenship we owe these 
Americans economic security. 

As technology accelerates, problems of 
age are exacerbated. Skills gained in 
earlier decades need updating. Increased 
mobility and corporation mergers quick
ly depreciate old associations. Family 
and personal relationships are geograph
ically SPlit. As economic and physical 
ability declines with age, vocational and 
social handicaps press upon the elderly 
as never before. 

Elderly rural residents are particularly 
disadvantaged. Approximately 15 per
cent more elderly persons live in poverty 
in rural as opposed to other areas. The 
rapid advances in medical technology 
have generally not become available to 
elderly rural residents who often do not 
have the financial means to travel to 
urban medical centers. In addition to 
medical clinics, social service centers 
and housing for the elderly have not 
been brought to rural areas. In both rural 
and urban areas the presence of weak
ened, lonely, poverty stricken Americans 
quietly dying in wretched surroundings 
is all too hauntingly familiar. 

The United 'States has not even kept 
pace with other industrialized Western 
nations in efforts to assist the elderly. 
During the last decade, Sweden, West 
Germany, and France have outstripped 
us in average amounts spent per capita 
on benefits to the elderly. In addition, 

these and other Western countries have 
·spent significantly larger percentages of 
gross national product to aid older citi
zens, in some cases doubling our effort. 

I propose, Mr. President, that we begin 
now to remedy this national neglect. 

The 5-percent increase in across-the
board benefits in the House bill will not 
even match the 6-.percent annual cost 
of living increase which 1s now devastat
ing the lives of the elderly. I propose a 
10-percent increase. 

I propose the establishment of a $100 
monthly minimum benefit level for those 
with substantial service, with increases 
tied to the cost-of-living index. I esti
mate that this step would remove ap
proximately 2 million elderly citizens 
from poverty. 

As retirement ages decrea.se, we must 
make adequate provision for those older 
persons who wish to remain active by 
working part time. Inflation demands 
that the amount of other income allowed 
under social security eligibility tests be 
raised to a maximum of $2400 yearly. 
The Nation ought to provide more incen
tive for the ~ed to remain usefully ac
tive and for the society to be able to ben
efit from their skills. 

In the interest of equity in computing 
social security benefits, I propose that 
payments be ba.sed on a recipient's high
est earnings level in a 10-year period; 
and in the year in which benefits begin, 
the retirement earnings test should not 
begin until after the date when benefits 
are actually received. Finally, death 
benefits should actually cover expenses 
for annuitants and also their wives or 
widows. 

Little elaboration is required, Mr. Pres
ident, on the high cost of medical care, 
and the inability of retirees to bear that 
cost on severely limited income. 

Retirees cannot afford the cost of sup
plementary medical insurance, which has 
now risen to over $60 annually. I propose 
a rollback of those premiums to $3 per 
month after June 1971, and absorption of 
costs in excess of premium payments by 
general revenues. 

I propose that persons entitled to dis
ability insurance benefits be eligible for 
hospital insurance and supplementary 
health insurance on the same ba.sis as 
persons 65 and over. 

One of the most insensitive provisions 
of medicare is the requirement that par
ticipants pay a "blood deductible" 
charge for the first 3 pints of the 
lifegiving fiuid which they may require. I 
propose abolishment of this absurd and 
inhumane regulation. 

Much political capital has been made 
of abuses of the public purse under some 
of our medical programs. All investiga
tions have revealed, however, that it is 
primarily vendors and practitioners of 
health services who have abused Gov
ernment's assistance, and not the bene
ficiaries themselves. No dispute can be 
offered to the need of the elderly for 
prescription drugs, for instance. This is 
one of the most burdensome costs of 
age; older citizens spend three times 
more for drugs than do younger persons, 
and 20 percent of all senior citizens 
spend $100 or more annually on drugs. 



September 2'2, 1970 CONGRESSION.AL RECORD- SENATE 32993 
We need to regulate abuses by suppliers 
of this need, and also to assist the el
derly in bearing the cost. I propose to 
include payments for lifesaving drugs. 

Finally, I propose that all persons not 
otherwise entitled to hospital insurance 
benefits would become so at age 72; the 
full cost of these benefits to be paid out 
of general revenue. 

We must take adequate steps to pro
vide equitably for older citizens. This is 
not largesse; it is their social and eco
nomic right. We must remove the uncer
tainties and insecurities of aging in the 
United States, and begin to redeem the 
promise made in 1935. I urge prompt and 
favorable consideration of these amend
ments. 

The PRESIDING OFFICER (Mr. 
PAcKwooD). The amendments will be re
ceived and printed, and will be appro
priately referred. 

The amendments (Nos. 933 through 
941) were referred to the Committee on 
Finance. 

ADDITIONAL COSPONSOR OF AN 
AM:ENDMENT 

AMENDMENT NO. 915 TO H.R. 17604 

Mr. McGOVERN. Mr. President, I ask 
that my name be added as a cosponsor 
of amendment No. 915 to H.R. 17604, to 
end the naval shelling, bombardment, 
and other weapons activities on the small 
inhabited island of Culebra 13J1d its sur
roundiing cays. 

Culebra, which is only 7 miles long by 
2 miles wide, is a municipality of the 
Commonwealth of Puerto Rico inhabited 
by 726 U.S. citizens. These Amertcan citi
zens, who have fought loyally for their 
country in both World Wars, in Korea, 
and in Vietnam, have no vote in Con
gress, and it is therefore the r~i
bllity of every Member of Congress to 
protect their rights and represent their 
legttimate democratic demands. 

The citizens of Culebra and, indeed, of 
Puerto Rico as a whole have asked that 
the NavY cease its use of Culebra as a 
target. The Honorable Rlamon Feliciano, 
mayor of Culebra has spoken for his 
fellow 1slanders: 

The constant shelling and the occurrence 
of accl.dents which the Navy has denied in
st1lled fear and desperation in the citizens 
to the extent of fearing for their llves and 
demandin.g tblait the Navy aba.ndon Oulebra 
8dld leave the CUlebrans to live in peace. 

We eli"e not ·S~ntl-Amerlcans. OUr town sent 
men to defend the Nation in all of ~ con
flicts to defend the Democracy W'hlch 1s the 
most precious heritage of our forefathers. 
This beautiful pa.trtmony has been ignored 
and abused in CUlebra. by the United States 
Navy in that far so many years they have not 
given us the opportunity to enjoy the free 
movement which belongs to every community 
of Amertcan citizens. Oontl'la.ry to the rights 
of a. town and its people they have converted 
us into a target for target shooting day after 
day consecutively up to the point of destroy
ing our health and our spirit. The Navy 
must leave Culebra. in pea.ce-Testimony be
fore the Real Estate Subcommlt~, House 
Armed Services Committee, June 10, 1970 
(stenogl"aphic transcript, pp. 14, 15) .) 

The Navy has been callous in ignoring 
the basic human rights of the humble 
citizens of Culebra, who have endured 
the use of their home island as a target 

since 1936. As loyal Americans, the Cu
lebrans accepted the Navy's indifference 
and, according to testimony before the 
House Armed Services Committee, even 
outright harassment in the belief that 
their sacrifices were necessary in the in
terests of national defense. During this 
period accidents occurred, including 
three Culebrans who lost limbs and one 
who lost an eye; in addition, in 1949 nine 
Navy men were killed when a NavY plane 
bombed the supposedly safe observation 
post on Culebra itself. Moreover, there 
have been numerous near-misses, in
cluding a recent incident in which a 
NavY shell fell in the cistern adjacent to 
the townhall. 

Within the last year, however, the 
Culebrans have been provoked to the 
point of no return. Since 1960, the level 
of weapons activity has increased to an 
intolerable level; during 1969, for exam
ple, the Culebra target complex was in 
use an average of 9 Y2 hours per day 6 
days each week, with an additional 3% 
hours on Sundays. In a study completed 
this year, the Puerto Rican Civil Rights 
Commission issued a Special Report on 
CUlebra, which concluded, inter alia: 

The mihltary training operations in the re
stricted zone [the area. where operations are 
currently being carried out] are excessively 
intense, continuous, irregular ana dangerous. 
They comprise almost the whole perimeter 
of the Island of Oulebra, its adjacent islets 
and keys. They are carried out by day and 
by night close to the town disturbing the 
tranquility, security and the sleep of its 
inhabitants." (English Version, p . 98.) 

The final blow came when the NavY, 
which now owns approximately one
third of the island, proposed to acquire 
an additional one-third. This proposal 
would clearly mean an end to the 
economic viability of the island, where 
the yearly per capita income today is 
about $400. It is no secret, as the New 
York Times has observed: 

What the Navy has really wanted for 
fifteen years is to buy all of Culebra. and 
resettle the island's residents elsewhere. 
(Editorial, July 10, 1970, p. 320). 

This became politically impossible in 
Puerto Rico, as the Navy has conceded. 
Nevertheless, when one considers the 
compound effect of the NavY'S accelera
tion of bombardment and shelling and 
the proposed acquisition of additional 
land, which would be used in part for 
firing Walleye missiles, one must con
clude that the NavY has not yet given up 
its intentions to eventually acquire the 
whole island. If one is presumed to in
tend the foreseeable consequences of 
one's actions, the Navy must be presumed 
to have tried to deprive the Culebrans 
of their homes in a most underhanded 
manner. The Washington, D.C., Evening 
Star recently declared: 

Since attempts to dissolve the already 
transplanted town falled a. decade ago, the 
Navy has stepped up its shelling schedule 
to over ·nine hours a day on weekdays, over 
three on Sundays, perhaps out of necessity, 
but perhaps also in the hope of driving the 
natives a.w.a.y. 

That needs investigation. (Editorial, Au
gust 31, 1970, p. A-6). 

It does indeed. 
Puerto Rico's distinguished Represent-

ative in Congress, Resident Commis
sioner Jorge L. Cordova, who has had 
long experience dealing with the Navy 
on Culebra, recently declared: 

The Navy has of late assumed a position 
of utter a.nd arrogant intransigence, and 
it is my opinion that passage of [the Good
ell-Cranston] amendment 1s necessary. 

In Puerto Rico opposition to the Navy's 
use of Oul~ra as a. target has been u.na.nd
mously expressed by all political parties .... " 
See Cong. Rec., S. 14837, Sept. 1, 1970 (<UI.1ly 
ed.) 

Even the Armed Forces Journal, which 
caJJ.s itself "Spokesman of ·the Services 
Since 1863," cannot stomach the Navy's 
position on Culebra. The Editors recently 
declared: 

Our hearts are wtth the Navy, but not 
about CUlebra." (May 23/26, 1970, p. 28). 

The distinguished Senator from Wash
ington (Mr. JACKSON) has been conduct
ing hearings in executive session with 
the Navy in an attempt to bring about a 
compromise solution. I support Senator 
JAcKSoN's efforts in the hope that the 
NavY will agree to a reasonable phaseout 
plan. However, if the NavY forces the is
sue I will do all I can to see that the NavY 
leaves the Culebrans in peace. 

Senator JACKSoN said recently: 
What 1s at stake is the quality of Mfe on 

Oulebra. and the Navy's rlghlt to decide how 
far 1t c:an go in affecting the lives and well
being of the people of Oulebra." Oong. Rec., 
S. 14381, Aug. 27, 1970 (da.tly ed.). 

I agree, and I believe that 'the Navy 
has already gone too far. 

The PRESIDING OFFICER. With
out objection, 1t is so ordered. 

ADDITIONAL STATEMENTS 
OF SENATORS 

THE SITUATION IN JORDAN 
Mr. PEARSON. Mr. President, recent 

events in Jordan are tragic and disturb
ing. The civil war between the forces 
loyal to King Hussein and the Palestinian 
commandoes has tragic consequences for 
the people of Jordan and also threatens 
the lives of several hundreds of Ameri
cans. But the conflict there also has im
plications for the long term future sta
bility of the Middle East. This is particu
larly true because of Syria's ill-advised 
and irresponsible intervention in Jordan. 

Mr. President, the U.S. Government is, 
of course, greatly concerned because 
American lives have been endangered, 
because of our deep commitment to peace 
and stability in the Middle East and also 
because the King Hussein government 
has shown considerable restraint and 
responsibility in the long simmering dis
pute between Arab and Jew. Because of 
Hussein's moderation, because of his 
ability and willingness to communicate 
with the West, we tend quite naturally, 
I think, to be interested in his survival. 
This interest is intensified by the fact 
that those who now challenge Hussein 
are among those who are the most bit
terly hostile toward Israel and the least 
cooperative in recent efforts to attain a 
peace settlement between Israel and the 
Arab countries. 

Because of all these factors there are 
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those who counsel that we should inter
vene in Jordan to assure the survival of 
the Hussein government. Mr. President, 
it is imperative that we stand ready to 
take whatever action is necessary to pro
tect the lives of all Americans in Jordan. 
I would hope that this type of action 
will not be necessary, but should it be
come apparent that we must act to pro
tect American lives, I hope that ow· in
tervention will be limited to that objec
tive. Under present and anticipated con
ditions, I do not believe that major mili
tary intervention on our part would be 
justified or desirable. Certainly we must 
continue all possible diplomatic efforts to 
bring about an end to that war, but un
less a new set of factors is injected to 
the confiict, I would hope that our Gov
ernment would not make the decision 
that our interests require a major int-er
vention. Direct involvement on our part 
would surely further increase Arab hos
tility toward the United States and fur
ther weaken our ability to negotiate with 
Arab leaders. Moreover, given the Rus
sian presence in the Middle East,. a major 
u.s. intervention would further strain 
our relationships and possibly close the 
lines of communication precisely at the 
time we are trying to bring about a settle
ment to the Israel problem. Indeed, a 
major intervention on our part could 
lead to a direct Soviet-United States 
confrontation. 

But even in the absence of a signifi
cant Soviet presence in the Middle East, 
I believe that a major U.S. intervention 
in Jordan would be unwise. The possibil
ity that we could get in and get out 
quickly is very remote. Rather, it seems 
likely that once involved we would find 
ourselves entrapped in a long and nasty 
conflict. I hope we will have no part of 
it. The Arabs can and should settle this 
one themselves. 

PRISONERS OF WAR 
Mr. MUSKIE. Mr. President, the pris

oner-of-war issue continues to be one of 
the great tragedies of the war in Viet
nam. The continued refusal of the North 
Vietnamese and the Vietcong even to re
lease the names of all Americans they 
hold prisoner is a violation not only of 
the Geneva Convention on Protection of 
Prisoners of War but of humanitarian 
considerations which are not bound by 
political or national differences. Regard
less of the -conditions in prisons where 
Americans are being held, we must agree 
that the anxiety suffered by the families 
and friends of these Americans is a most 
basic form of cruelty. 

Such ttreartment is ·an offensive re
proach to the civilized conscience. 

Our Government must continue to 
press for the release of the names of 
these Americans. This we can hopefully 
accomplish through united expressions 
of concern, such as the joint meeting of 
Congress today, and through bringing 
our concern to the attention of other na
tions of the world, as Mr. Borman has 
done. 

Yet we cannot allow our efforts to stop 
short of what must be our highest prior
ity in this matter-the repatriation of all 

Americans now held prisoner by the 
North Vietnamese and Vietcong. 

Unfortunately, we cannot accomplish 
this goal through simple expressions of 
concern. 

Nor can we accomplish this goal 
through the process of Vietnamization, 
which merely slows down the pace of 
the war and could keep us involved in 
Vietnam for some time to come. 

We are engaged in a war which is in 
many ways different from wars we have 
fought in the past. Yet it is the rule in 
war, rather than the exception, that all 
prisoners are not released until the fight
ing has ceased. Our otrer to exchange 
prisoners with the North Vietnamese, 
and their refusal even to consider this 
offer, must be considered, then, in light 
of our policy of continued pursuit of a 
military solution in Vietnam which may 
take years to accomplish. 

Mr. President, I am convinced that the 
only way we will achieve the goal of a re
turn of all prisoners is through a nego
tiated settlement. The recent offer initi
ated by the Hanoi delegation to the 
Paris peace talks must be considered 
closely. And we must continue to press 
for the undertaking of serious negotia
tions on all aspects of terminating this 
war, with the prompt release of all Amer
ican prisoners in Vietnam of the highest 
negotiating priority. 

Efforts on behalf of our men must not 
flag. We would break faith if our con
cern for them is not accompanied by our 
strongest possible etrort to deal with the 
broader issues of the war, of which they 
are tragic victims. 

A SUPPLEMENTARY EXTRADITION 
CONVENTION WITH FRANCE 
HELPS WITH HIJACKING AND 
NARCOTICS 
Mr. MciNTYRE. Mr. President, I was 

pleased with the action of the Senate 
yesterday in ratifying the further con
vention with France. 

Although no one would argue that this 
convention will end such matters as hi
jacking or the international trade in 
drugs, I think it is another important 
nail in the com.n that may be used even
tually to bury these two crimes against 
humanity. 

Although we have a convention with 
France dealing with extradition proce
dures covering many offenses, this con
vention adds the crime of hijacking to 
those actions with which both nations 
will move to see that criminals are 
brought to justice. In face of the current 
wave of hijacking and the jeopardy of 
Americans who are flYing, this conven
tion is extremely timely. We must not sit 
idly by while our citizens and the citi
zens of other nations have their lives 
threatened by those who would violate 
human safety by hijacking airplanes. 

In our previous convention with 
France we had extradition procedures 
regarding drugs. The convention ratified 
yesterday adds hallucinogenic drugs and 
other dangerous drugs. This will help in 
the worldwide effort to reduce the flow 
of drugs and to get at those who traffic 
in these dreadful agents. 

I am happy to be one of those who sup
port the action the Senate took in ratify
ing this convention. 

ORGANIZED CRIME AND PROB
LEMS OF THE POOR 

Mr. McCLELLAN. Mr. President, I 
,read with interest the report in the 
Washington Post of Friday Septem
ber 18, 1970, page 1, column 2, that 
the House Judiciary Subcommittee now 
considering S. 30, the Organized Crime 
Control Act of 1969, has tentatively ap
proved a tough version of the bill that 
passed this body on January 23, by a 
record vote of 73 to 1. If this report is 
correct, it is grounds to be encouraged, 
and I am hopeful that the full committee 
and the House itself will move expedi
tiouSlY to complete the processing of this 
most important legislation. 

Mr. President, the passage of S. 30 
in the Senate was the product of a bi
partisan etrort. Senators on both sides 
of the aisle and those sharing a full 
range of philosophies contributed to the 
final product. I am hopeful that a 
similar etrort will be achieved in the 
House. Too often in the past, vitally 
needed crime legislation has become 
embroiled in arid political or ideological 
disputes. Vitally needed crime legisla
tion has been seen as in opposition to 
other public programs, including, for ex
ample, attempts to bring to bear there
sources of government on pressing prob
lems of our inner cities. 

In this connection, therefore, I was 
most gratified to read the recent article 
by Mr. Eugene Methvin in the Sep
tember 1970, Reader's Digest, pages 49-
55. Mr. Methvin cogently argues that 
one essential facet of any attempt to 
deal with the problems of the poor is an 
attack on organized crime. I recommend 
his article for close consideration. 

I ask unanimous consent that the 
text of the Reader's Digest and Wash
ington Post articles be printed in the 
RECORD. 

There being no objection, the items 
were ordered to be printed in the REc
ORD, as follows: 
[From the Washington Post, Sept. 18, 1970] 

CRIME BILL Is TOUGHENED 
A House judiciary subcommittee tentative

ly approved a tough version of an organized 
crime bill already passed by the Senate, a 
major congressional victory for the NiXon 
administration. 

The subcommittee added a new antibomb
ing provision that appeared to Insure the 
bill's popularity with the full committee 
and the House. 

HousE UNIT ToUGHENS CRIME BILL 

(By John P. MacKenzie) 
The NiXon admlnistration scored a con

gressional victory yesterday as a. House ju
diciary subcommittee tentatively approved a. 
tough version of an organized crime bill that 
has already passed the Senate. 

Subcommittee liberals, who had been 
blocki·ng the legislation whlle holding out 
for milder measures, yielded to administra
tion demands for expanding the powers of 
anti-l'laCketeering grand juries and eXJt.re.
long sentences for convicted. "professional" 
crJ.min'81ls. 

The subcommittee added a new a.nti-
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bombing provision •to the ten-title bill thatt 
appeared to insure iJts popularity with the 
full committee, and the House and, in the 
view of administrwtion ofilcials, could win 
Senate acceptance of the entire bill as 
amended in the House. 

This would give President Nixon a bright 
new trophy dn his legis181tive war on crime 
to go with his District of Ool umbia orime 
la.w and expeclted success with pending nar
cot.ics legislation. 

Opposition led by Chairman Emanuel Cel
ler (D-N.Y.) and based chliefiy on complaints 
that the bill endangered civil UJbel'lties, col
lapsed suddenly yesterday ~ternoon af·ter 
four days of hard fighting during which lib
erals had succeeded in dismantling some 
sedtions. 

Liber.a.ls objected espooilally Ito what they 
called ·the "runa.w:ay grand jury" section ~v
lng gn-and juries investd.galting organized 
orime more la.uton'Ollly and rthe power oo ·issue 
repont.s cri<tlcal of public ofilcials. After sub
oommtttee DemocMts had stricken most of 
the section on close party-line votes they 
agreed Ito .restore •the section but make ltihe 
reporrtJing provision apply only to appointed 
officials, exempting elected ones. 

Objections to extra-high sentences when 
a judge finds a convicted defendant has un
derworld ties were based on claims that the 
provision lacked essential constitutional 
safeguards. 

The subcommittee killed most of the sen
tencing section but then restored it with one 
added safeguard. It provided that an added 
jail term for being a hardened criminal not 
be "disproportionate" to the basic sentence 
the judge imposes for the crime for which 
the defendant has been convicted. 

The subcommittee voted to make it some
what easier for defendants to inspect logs 
of 1llegal electronic eavesdropping by federal 
agents when defense attorneys claim that 
the prosecution is using the fruits of illegal 
wiretapping or microphone bugging. The 
Senate version would authorize a judge to 
inspect them but deny access to the defense 
.. in the interest of justice." 

Less controver-sial sections of the bill would 
give the federal government broader juris
diction to prosecute gambling, permit the 
prosecution to gather pretrial sworn testi
mony from witnesses whose lives were 
threatened, and create new civil as well as 
criminal penalties for organized crime enter
prises. 

Yesterday's tentative agreement was sub
ject to a final vote that could oome on Mon
day afternoon. Celler had been under heavy 
pressure from conservatives who threatened 
to seek a vote on a petition filed Monday 
to discharge the crime b111 from his com
mittee. 

{From the Reader's Digest, September 1970] 
How THE MAFIA PREYS ON THE POOR 

(By Eugene H. Methvin) 
In Los Angeles, a Mexican-American father 

of seven takes a job with a Mafia-owned 
trucking firm-at half the prevalllng pay 
scale. He and the 47 other white, Negro and 
Mexican-American drivers, all in tough shape 
financially, are told that the size of their 
wages reflects deductions credited toward 
purchase of their trucks, so that they will 
eventually become independent owner
operators. One driver as}Q; about documen
tation of this understanding-and gets a 
smashed face for an answer. others do not 
complain for fear of losing their jobs. Over 
six months, a state investigator finds, the 
men are swindled out of $24,374 in wages. 

In New Orleans, two Negro mothers, dis
placed from newly mechanized Mississippi 
farms, take jobs in a food-processing plant. 
Desperately hoping ;to escape their poverty 
they play the numbers lottery run by a 
friend of their employer, a Mafia 13.Ssoo1ate. 

Soon the opere-tor is adv.ancing them money 
to gamble with-at 20-percent interest per 
week. In ten weeks, one owes more th<an 
$100 on a $20 loan; the other has little left 
from her $64 weekly salary after payments. 

In a slum section of Washington, D.C., 
a 56-year-old bakery deliveryman stops at '8. 
"Mom and Pop" grocery. As he returns to his 
t.ruck, a nervous young drug addd.ct levels a 
pistol and demands money. The deliveryman 
stutters. The addict fires. The deliveryman 
f1alls dead. Arrested later after another hold
up, the killer confesses and ad.m'i·ts 54 rob
beries in as many days--of truck drivers, 
drugstores and grocery stores, all in his ghetto 
neighborhood. His purpose: to get money to 
buy dope from pushers. They piasS most of 
the proceeds up the line to Mafia bosses, who 
import the heroin. 

Slum Nightmare. "The most tre.g.lc V!ictims 
of organized crime are the poor," PreSident 
Nixon told Congress loast year. Organized 
crime, declared the late Martin Luther King, 
Jr., is "the nightmare of the slum family." 
Says Sen. Edward Brooke, former Massachu
setts attorney general: "The black man has 
been the victim of orime more th<an anything 
else, along with all who live in povemy and 
lack eduoation. The Mafia moves in, and the 
black man does the paying." 

Racketeers prey upon the nation's urban 
poor in five principal ways: 

1. Drugs. Justice Department ofilcials de
clare tha.t Ma.fia. dons dominate the interna
tional heroin tramc. For the estimated three 
tons of heroin smuggled into the United 
States annually, '8ddicts must pay a "street 
value" of over $2 billion. To raise the cash, 
they must produce two to five times tha.t 
amount of stolen property---which means 
mill1ons of robberies, burglaries, muggings, 
pu.rse-snatchlngs, shopliftings-or, often, 
prostLtute themselves. 

In fact, an estimated 50 to 80 percent of the 
nation's robberies and other street crimes are 
drug-related. A New York State narcotics
commission study of 3000 addicts found that 
their h!abits oo-st an avemge $30 a day, forcing 
each to steal and "fence" an average $50,000 
worth of property per yea.r. The cases are un
ending: A 29-year-old former Los Angeles 
addlct, for example, Mmlts to ·burglarizing 
5500 homes over five years. 

The staggering statistical result: an esti
mated annual $5 billion in stolen goods in 
New York, $846 million in Chicago, $500 mil
lion each in Detroit and Baltimore, $324 mil
lion in Los Angeles, $180 million in New Or
leans, $36 to $50 mlllion in Phoenix, Seattle, 
Miami, Louisville. 

The principal victims of these crimes are 
black ghetto dwellers and other urban poor. 
A Presidential crime commission found that 
a person making under $3000 a year is ftve 
times as likely to be robbed as someone mak
ing $10,000 or more a year. A Maryland prison 
study revealed that convicted addicts were 
chiefly Negroes, "heavily concentrated" in 
inner-city Baltimore. Their most likely vic
tims: the grocery delivery boy, the marginal 
ghetto merchant and trucker, the maid wait
ing for her bus to the suburbs, or the widow 
heading for a drugstore with her walfare 
check. 

Then there are the indirect victims, Ghetto 
stores hit by repeated robberies must pass the 
cost to their customers or close down. "That 
means that mothers in those neighborhoods 
will have to go a little farther for the baby's 
milk-a major problem when there's no car," 
says Washington Post columnist Wllliam 
Raspberry. 

In New York's Harlem and Bronx right 
now, 60,000 to 100,000 heroin users wander 
the streets committing violence. Desperate 
for cash to feed their own habits, pushers 
peddle special $2 bags of heroin at schools. 
Postmen delivering welfare checks must 
travel in pairs. One, knocked down many 
times, always carries $10 in cash "because ad-

diets get mad if they find less." The state 
welfare agency must spend $4 million yearly 
in replacing stolen and forged welfare cheeks. 

And, as always, in the background lurks 
the Mafia. In Washington, D.C., when au
thorities charged 71 persons with involve
ment in a vast dope-selling ring, two New 
York members of the Genovese Mafia family 
were found to be at the core of the con
spiracy. Court-authorized wiretaps recorded 
the local ringleader boasting that he had re
newed his supply and paid "the Italians" 
$130,000. Said Sen. John L. McClellan, "In 
our nation's capital we could see how a 
Mafia-linked narcotics network was pillaging 
the Negro ghetto, further debllltating and 
crippling its poor. Such rings represent one 
of the most vicious forms of slavery and 
piracy known to man." 

2. Gambling. Decades ago, Mafia moguls 
took over the lottery racket exploiting the 
misery and hopelessness of ghettoized mi
norities. In "numbers" or "policy,'' players 
bet quarters or dollars on a number from 000 
to 999. Winners are determined via a specified 
number reported in the news media: for ex
ample, the last three digits of the total 
amount bet at a certain racetrack that day. 
Though the odds are 999 to 1, the payoff is 
only 400 or 600 to l. 

A single "runner" collects bets from 150 or 
200 people: the welfare mother, the $75-a
week commuting maid, janitors, laborers, 
stevedores. He makes regular rounds of fac
tories, offices, apartments, or mans a "spot" 
in a barbershop, tenement hallway or eating 
place. 

One top numbers racketeer is "Spanish 
Raymond" Marquez, a dapper 40-year-old 
Puerto Rican. Monopolizing the "action" 
among New York's million Latins, Marquez 
has compiled a fortune that includes stx 
hotels and extensive real estate. Police esti
mate that he has 300 runners on the street all 
the time. FBI agents last year finally nailed 
Marquez and his top lieutenant on a charge 
of interstate transportation of gambling 
paraphernalia. Impounded records indicated 
that his "banks" handled $75 million a year . 
Convicted, Marquez drew the maximum five
year sentence and $10,000 fine--but went free 
while appealing and continued to conduct his 
racket until he was arrested two months 
later on new charges. 

A New York legislative study found that 
three out of four adults in the ghettos play 
the numbers, each averaging a $3-per-week 
outlay. The investigators identified 20 sepa
rate banks in the central Harlem, south 
Bronx and Bedford-Stuyvesant ghettos. 
Twelve were "owned" by two Mafia families; 
the others were run by operators who were 
presumably Mafia-franchised. The combined 
take from the three areas was more than 
$105 million yearly. 

S. Loansharking. A Presidential crime com
mission concluded that loansharking is orga
nized crime's second biggest money-maker 
after gambling. It siphons an estimated btl
lion dollars a year from America's poor. Num
bers runners habitually refer hard-pressed 
bettors to loanshar.ks. 

One loanshark worked a 12-block south 
Phlladelphia waterfront neighborhood, ca.Il
ing on dockworkers' wives, who borrowed $25 
to $100 for household expenses, paying more 
than 100-percent interest. Another worked 
non-professional employes at the Boston 
City Hospital. He m'ade his rounds on Fri
days, lending money at 20 percent for the 
weekend, returning to collect on Monday
payday. 

Sucked in through desperate need or fool
hardy gambling, some 'borrowem try to dodge 
the exor!bitant debts-and wind up like a 
stevedore who had a hand burned off with a 
blowtorch, or a 65-year-old widow who was 
beaten mercilessly. Loanshark victims are 
often forced into prostitution, dope peddling 
or other crime. A beauty-sa'lon attendant is 
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pressed into spying for a !burglary ring, re
porting on patrons' jewelry, apartment num
-'bers, husbands' working hours and maids' 
days off. A struggling luncheonette owner be
comes a bookmaking and numbers front. A 
stevedore must .pilfer and hijack valuable 
shipments. 

And those who don't cooperate face terror. 
Sam DiMaggio, 57, peddled produce from a 
truck to Detroit's ghetto grocery stores and 
small restaurants. The 1967 !l"iot left him 
with uncollectable accounts and a ruined 
'business. He lost his truck, got into debt to 
Ioansharks and could not meet the pay
ments. On March 28, 1968, DiMaggio was re
pairing a kitchen table while his wife cooked 
supper. Robert Dunaway, a Mafia enforcer, 
knocked and ordered DiMaggio to accompany 
him. Shaking, DiMaggio kissed his wife and 
went. Two hours later, a car, headlights out, 
drove up, and DiMaggio was dumped on his 
lawn, a bloody pulp. "I'm all 'busted up," he 
whispered. "I'm a goner. Five guys beat me 
up." He died a few hours later. 

4. Labor racketeering. Nowhere is Mafia in
filtration of the labor movement worse than 
m New York City. The immediate victims 
usually are the unskilled and semi-skilled, 
unaware of or afraid to exercise their legal 
rights. Last yerur the Justice Department 
launched prosecutions of top officers of the 
Restaurant Workers' Local 11, whose 8500 
members-more than a third of them Negro 
or Puerto Rican-work in chain restaurants, 
luncheonettes and soda fountains in New 
York and Connecticut. President Fred Fer
rara. and another officer were charged With 
pocketing $40,000 in union funds and profit
ing handsomely from a "sweetheart" con
tract. A drugstore chain bought its coffee 
from a supplier who paid "commissions" 
to the union officers, who in tmn allowed 
the chain easy contract terms--all at the 
expense of the poorly paid drugstore-counter 
girls. 

The New York State Insurance Depa.rt
ment also found that Fel'll'ara and other 
union trustees squandered $138,000 of their 
members' welfare and pension funds. 'Db.e 
accountant for all unlon funds was a Mafia 
associate under multiple indictments for 
raiding other union welfMe funds. When 
rank-and-filers tried in 1969 to clean house, 
they came up against Ferrara's "special as
sistant," Joe Agone, a mafia capo of the 
Genovese fwmlly With 19 previous arrests and 
11 years in prison for 811'tned robbery. He 1s 
charged with threatening to beat up the 
luncheonette counterman who dared to run 
against Ferrara. The U.S. Department of 
Labor is suing to set aside the election on 
the ground that members were deprived of 
a free ballot. 

In 1968, the State Investlga.ting Com.mls
sion exposed systematized looting in the 
7000-member New York locals of the Labor
ers' International Union. Via electronic bug
ging, police had learned that a mafia "soldier" 
controlled one local and ran its daily a.t!airs 
under boss Carlo Gambino's instructions. 
Union members, under sweetheart contracts, 
were forced to work for wages below union 
scale. The welfare and pensions funds were 
looted; they had to go into sta.te-supervtsed 
receivership. Union stewards were alrlowed to 
run loanshark rackets and gambling on job 
sites. Mafia rule was enforced with threats, 
shootings, even bombings. 

The commission concluded: "The interest 
of the laborer was consistently disregarded, 
while the racketeers exploited every oppor
tunity for themselves." 

5. Corruption of officials. After Newark's 
bloody riot killed 26 persons in 1967, a spe
cle.l governor's commission declared that a 
leading cause was the "widespread belief 
that Newark's government is corrupt." The 
report triggered a two-year grand-jury probe, 
which criticized lack of gambling-law en
forcement and produced indictment of 

Newark's mayor and other top officials, along 
Wil.th scores of gambling figures and Mafiosi, 
on charges including extortion, bribery and 
kickbacks. 

An engineer whose company did millions 
of dollars' worth of work for the city testified 
that Newark's then assistant director of pub
lic works introduced Mafia. capo Anthony 
("Tony Boy") Boiardo to him as "the man 
who really runs this town." Boiardo ordered 
the engineer to kick back, in cash, ten per
cent of all contract payments, "because there 
are a lot of mouths to feed a.t City Hall." 

Thus were untold millions in scarce tax 
dollars siphoned from badly needed school, 
housing and welfare programs. Little won
der that, Ln the explosive weeks before New
ark's 1967 riot, pickets paraded before City 
Hall, distributing leaflets saying: "We're 
tired of our Mafia government!" 

Atlanta's biggest numbers ring, siphoning 
$5 million a year from poor Negro neigh
borhoods, gained such control in the police 
department that honest officers had to turn 
secretly to the state attorney general to clean 
house. Charlie Cato, the top racketeer, was a 
black, but investigators found that he re
ceived regular visits from Mafia figures from 
Miami and New York. One pollee lieutenant 
told state investigators that Ca.to paid so 
many top officers that "he outranks me." 

Using wiretaps, the attorney general in
dicted Cato and 15 other top-echelon rack
eteers, including two policemen. "The police 
kept ·bringing these old Negro women into my 
court with a few lottery slips, but we never 
saw the big syndicate boys," said Judge Dan 
Duke. "Enforcement of the lottery laws had 
become a class operation in which the under
lings and poor were prosecuted and those in 
the top echelons operated from a privileged 
sanctuary outside and above th~ law." 

Criminologist Donald R. Cressey, author of 
Theft of the Nation, found that in a single 
year 90 Harlem numbers spots paid police 
about $2.5 mlllion for "protection." And after 
three days of listening ;to Harlem citizens• 
testimony, a New York legislative committee 
concluded: "There is a direct relationship 
between civil disorders in the ghettos and 
the mounting anger of the ghetto resident at 
the society that fails to protect him from 
the depredations of organized crime." 

Crushing Burden. lJn his Autobiography, 
Malcolm X, a former numbers racketeer him
self, wrote: "Teen-agers in the ghetto see the 
hell caught by their parents struggling to 
get somewhere. They make up their own 
minds they would rather be like the hust
lers whom they see dressed 'sharp' and flash
ing money. So the ghetto youth become at
tracted to the hustler worlds of dope, thiev
ery, prostitution, general crime and immo
rality." In three sections of Chicago, youth
ful offenders were asked recently, "What is 
the occupation of the adult in your neighbor
hood whom you most want to be like in ten 
years?" Eight out of ten named some aspect 
of organized crime. 

The cumulative -burden of organized crime 
on the nation's urban poor is incalculable. 
In 1968, for example, experts concluded that 
organized crime's gross money takeout from 
three New York City ghettos totaled $70 mil
lion more than the state welfare depart
ment's $273 million in expenditures in the 
same areas! A Congressional study group of 
22 Republican Representatives calculated 
that organized crime's ann ua.l profits from 
gambling were $6 blllion-three times as 
large as 1968's war-on-poverty spending. In 
1967, under a special anti-poverty program, 
the Small Business Administration loaned 
$50 nllllion to marginal 'businessmen con
centrated in urban poor areas; meanwhile, 
loansharks siphoned out $350 million. 

"This money can come only at the ex
pense of the health, food, clothing, shelter 
or education of the poor," the Congressional 
study group stated. "Continued indifference 

to organized crime threatens to turn gov
ernment welfare and ant i-poverty programs 
into a subsidy for society's most notorious 
predators. A society concerned about poverty 
must be concerned about organized crime." 

These are words to think about. For even 
now Congress has failed to approve vit al 
crime legislation requested 16 months ago 
by President Nixon. The Senate passed the 
Organized Crime Control Bill, 73 to 1, early 
this year. But it has been stalled in the 
House of Representatives as honest civil 
libertarians, racket-affiliated la!wyers and or
ganized-crime forces have battled for drastic 
revisions or outright rejection. It is to be 
hoped that those politicians who profess con
cern for our poor and the crisis in our cities 
will soon realize that one powerful solution 
is before them-all-out attack against or
ganized crime. 

PRESIDENT NIXON'S VISIT TO 
KANSAS STATE UNIVERSITY 

Mr. DOLE. Mr. President, we are all 
aware of the great success of President 
Nixon's visit to Kansas State University, 
September 16. 

The significance of this event has been 
reported and analyzed by many com
menators. A particularly interesting 
analysis of the President's lecture was 
delivered by Eric Sevareid on the CBS 
Evening News on September 16. I ask 
unanimous consent that Mr. Sevareid's 
comments be printed in the RECORD. 

There being no objection, the com
ments were ordered to be printed in the 
RECORD, as follows: 
EXCERPT--CBS EVENING NEWS WITH WALTER 

CRONKITE 
SEVAREm. Three years ago this reporter 

was sitting by AI! Landon's fireplace and 
the Kansas patriarch was saying he'd like to 
live long enough to see a good Republican 
President elected. At that point he favored 
George Romney of Michigan. But he's con
tent; there he was today, 83 years old, in
troducing a Republican President to the 
college he's adopted. 

No two approaches to public life could 
be more different than the Landon approach 
and the Nixon approach. They say in Kansas 
that political ambition is like a snake's 
tail-it doesn't die tlll sunset. That was true 
of Nixon, who !ought down his defeats in 
a spectacular comeback, pre-eminently un· 
true of Landon. Mter his overwhelming de
feat by Roosevelt in '36, he could have easily 
gone to the Senate. But, he said, here's my 
two little kids; what kind of education 
would they get, dragging them back and forth 
between Washington and Kansas. Anyway, 
he said, the Republican party ought to have 
one man free of ambition, free to speak his 
mind. 

He's been speaking his mind now and then 
ever since, and in terrors of :public affedtion 
and respect, AI! Landon too has made a spec
tacul-ar IComebaok. Historians have had to 
revise their estimates of him. The supposed 
reactionary mossback turned out to have 
been, all the 'Vime, an open-minded, liberal
minded progressive, for years privately urg
ing his party to get in touch with the rtimes. 
He'd still go further and faster tlmn most 
Republican leaders even 'today. He would, for 
example, recognize Red Ch1na like a shot and 
try rto get .her into the United Nations. 

So rthere isn't all that much of a ga.p be
tween the pat riarch land t hose healtlhy look
ing students he introduced 'the President to 
today. This transaction was a sharp reminder, 
for all who t end to generalize about them, 
that college st udents vary 'tremendously ln 
their life stJyle an'd outlook, 

Kansas State has a few militant s and 
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n1hil1sts who want rto kick over the whole 
system, but too great a number come from 
farms and small towns, youngsters awa.re how 
their parents ha.d to work and save to send 
them to college, young people who worked 
themselves to .get there and still work to stay 
there. They tend to regard higher education 
as a privilege to be earned, and not ra right to 
be demanded. All told, Mr. NiXon's kind of 
college audience, and he made the most of dt, 
the few hecklers serving his purpose by add
ing just a pinch of spice Ito the dish. 

ADDRESS BY SENATOR MUSKIE TO 
NEW ENGLAND PRESS ASSOCIA
TION 
Mr. EAGLETON. Mr. President, the 

junior Senator from Maine <Mr. 
MusKIE) spoke recently to the annual 
fall meeting of the New England Press 
Association at Portland. 

Senator MusKIE described the shared 
responsibilities of politicians and the 
news media in helping build informative 
and constructive political campaigns. H1s 
remarks have great relevance this fall. 
They reflect Senator MusKIE's thought
ful, calm, and rational approach to the 
serious problems the country faces today. 
I ask unanimous consent that they be 
printed in the RECORD. 

There being no objection, the address 
was ordered to be printed in the RECORD, 
as follows: 
EXCERPTS FROM THE REMARKS OF SENATOR 

EDMUND S. MUSKIE TO THE NEW ENGLAND 
PRESS ASSOCIATION, Si:PrEMBER 19, 1970 
Politicians and the press are, I suppose, 

natural antagonists, and yet, in a sense, in
dispensable to each other. 

we seem to have a knack for liaising each 
other's hackles. 

Tonight may .be no exception. 
Nevertheless, I thank you for inviting me 

this evening. 
Political campaigns are a. contest for polit

ical power. 
They ought to be more than that 1! poUt

leal power is to be effectively shared with 
the citizens of a free society. 

They ought to be educational experiences 
for voters and politicians alike if we are to 
understand-the problems we face; the ob
jectives to be sought; and the policy choices 
open to us. 

The politician's respons1bll1ty, then, 
whether in or out of a campaign, is--to il
luminate the issues; to inform the voters; 
to educate himself. 

Newspapers have a similar responsibility. 
lt is this responsibll1ty-which we share

that I would like to ddscuss br.l.efly tonight. 
I a.m particularly glad to be back in Maine, 

after traveling the past day and a half to 
California and back for people who had asked 
me to help them this election year. 

Of course, we made our brief trip across 
country by jet--never stopping long enough 
to walk the streets of the cities . . . or to 
wander through the countryside . . . or 
even play a round of golf. 

We couldn't fully appreciate the land and! 
the people on it. And the distances we cov
ered reminded me-as we came here this 
evening-of something Erwin Canhaan once 
wrote: 

"The day of the printed word is far from 
ended. Swift as is the delivery of the ra.ddo 
bulletin, gra~phic as is television's eyewit
ness picture, the task of adding meaning and 
clarity remains urgent. People cannot and 
need not absorb meanings e.t the speed of 
light." 

Nor, might I add, at the speed of jet 
planes. 

CXVI-2078-Part 24 

There is a dimension to the news that 
almost no medJlum but the written word 
can offer. 

For it is a medium that encourages re
fleotion. 

It assaults no one's ears. 
It places no time lim.it on our compre

hension. 
It requires no twisting of a dial. 
As important as radio and television news

casting is, the newspaper offers us some
thing special-the luxury of detail . . . of 
.mtellectual exercise ... of time for contem
plation. 

At its best, the newspaper lives up to what 
Wilbur Storey of the Chicago Times said of 
1t more than a century ago: 

"It is a newspaper's duty to print ·the news, 
and raise hell." 

Recently, of course, the press has been 
harvesting some of what it 1s supposed to 
raise. 

I do not intend to adopt 1the rhetoric with 
whioh the press has been attacked-

-to single out those articles which may 
annoy me from time to td.me; 

-or to specially chastise the newspapers 
of any single region of the country. 

But I do suggest there is some merit to the 
notion that the press does not always meet 
the high standa.'l"d.s lit expects of others--espe
olally those in public life. 

We ou~rt to understand-when we speak 
of freedom of the press--that what ls mea.Illt 
is not freedom of the neW's media to decide 
what is the truth, but the mght of a. free peo
ple to have a.coess to the wuth. 

We believe in a free press as one of our 
fundaanental Ubel'lties--not because we be
lieve the press 1s always accurate-or always 
fair-or always objective-or always bal
anced, ln its presentation of rthe news, or in 
the expression of ILts oplnlons; ·but because 
we .believe tha.rt if the press 1s truly free, the 
truth, in the long run, somehow emerges. 

We understand ithwt the press-owned, op
erated, alnd IlUIIIl.8.g'ed. by buman ·beings--is 
subject---i'LS are politicians-to rhuman fail
ings. 

The press can be--and sometimes 18--re
lucta.nt to admit error. 

It -can-and sometimes do~leap to un
fair editorial concluSions-on the basis of in
complete information. 

It can-and sometimes does---grind tts own 
political, economic am.d social ax-at the ex
pense of the truth itself. 

It can-and sometimes does---use 11B mo
nopoly poSition fin many communities--to 
abuse those with whom it disagrees. 

It can-and sometimes does--in such situ
ations, seek-not an enlightened public opin
ion, but a public opinion prejudiced by dis
proportionate exposure to its own point of 
view. 

To be truly free-in terms of the right of 
free citizens to obtain the truth-the press 
should undoubitedly be free from govern
ment control. 

But that is not enough. 
For it should also be free from the restric

tive control of those who may be tempted to 
use their power of control to advance their 
own narrow interests or points of view. 

If both these objectives are to be achieved, 
they impose a responsibility to use that free
dom to advance, not restrict, the free flow of 
news and ideas-to present them in a bal
anced, not a biased, way; to be zealous in 
avoiding unjustified assaults-intended or 
unintended-upon the integrity and reputa
tions of those with whom it disagrees. 

And it is no defense to say tb.at those of 
us who raise these . points are subject to the 
same failings--as we are. 

In brief the ,press, and politicians, should 
regard their human failings--not as excuses 
to say whatever they please--but as short
comings to be overcome. 

•Certainly, politicians sometimes try to 
shift the responsibllity for their own short
comings to the press. 

They are not always as careful as they 
should be in presenting their views. 

They are not al!ways as fe.ir ·as they should 
•be in appraising their responsibiUties. 

And frankly, you are right When you criti
cize these tendencies. 

I do not doubt that the editor's task of 
selecting the news and deciding the play and 
space to give it may be the most difficult test 
of intellectual honesty in the land. 

Stlll, that test must be recognized. It must 
be taken. And it must not be failed. 

This caution happens to come in the fall of 
a.n election year-a time when I ·believe the 
press must incite people-to reflect; to 
choose; to cast their ballots. 

These points are as relevant to the com
munity weekly and daily as they are to the 
metropolitan press. 

Indeed, they are essential to the very 
integrity of grass-roots journalism-journal
ism of the type that produced the year's 
winning editorial in the Newport Argus
ChampiQ1'1,-()n making New Ha.mpshdre's 
woods more secure. 

It is this kind of communication we must 
foster--communication that is direct . . . 
that is uncomplicated . . . a.nd that educates 
people about the things that matter. 

Having said this much about the press and 
my view of its responsibilities, let me be as 
frank a.bout my own profession. 

Just as you are indispensable to a free 
society, so is the practice of the arts of 
politics by a free people-motivated to be
come involved in the decision-making proc
esses of that society. 

And yet, the polltioian is universally re
garded as being apart from his people, rather 
than of them. Why? Let us consider our 
campaign behavior. 

All too often, the quality of the political 
dialogue in American election campaigns is 
a disgrace to the Republic. And this cam
paign---4:rom many of the early signs-is 
likely to reinforce that judgment. Consider 
some of the mani.festa.tions-the reaching 
out for a "cheap" headline in order to attract 
attention; the distortion of an opponent's 
views in order to make them more vulnerable 
to attack; the shaping of campaign advertis· 
ing to play upon the baser instincts of a 
voter and divert his attention from the 
mer.its O!f an issue. 

As :the campaign progresses, and as its 
tempo escalates, the total impression is ot 
strident voices, flashing lmages, meaningless 
phrases, and total confusion. 

fs there no way for politicians to treat their 
constituents as rational human beings who 
would truly like to know the pros and cons 
of every issue? 

Is there no way for citizens to get a bal
anced exposure to the facts and the judg
ments which they should have to make 
intelligent decisions? 

It is possible to generate such a campaign 
dialogue in such a way as to attract the 
attention and the interest necessary to as
sure a turnout a.t the polls? 

Such a way will not be found unless you 
and we find it. 

The fact is that politicians indulge in the 
kind of campaign practices to which I have 
alluded in order to get news coverage. 

The fact is that the charge and counter
charge kind of campaign does get more head
lines. 

The fact is that the rougher and tougher 
and nastier a campaign becomes, the more 
attention it does get from the press. 

Our challenge-and we do share it--is to 
evaluate the level of political dialogue to 
the uplifting clash of ideas, the illuminating 
cross-fire of constructive and intelligent dis
agreement, the clear identtflcation of the 
choices available to the voter. 
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Anticipating the attention this speech may 

get from those who may misread it, let me 
make three points clearly: 

I am not, by indirection, criticizing any-
one specifically. 

I am not, as some headline writers may be 
tempted to suggest, "Attacking Politicians 
and the Press. 

I am focusing on weaknesses in which po
liticians and the press indulge themselves, in 
the hope that by doing so, I may contribute 
to some improvement in the performance of 
each. 

I believe such improvement to be essential 
to the best interest of our country. 

When I was given the opportunity to 
campaign in other parts of the country in 
1968, I wondered whether or not it would 
be possible to talk to people elsewhere in 
the same way that I have always to my 
own people here in Maine. 

I found that Americans everywhere want 
to preserve their own identity ... to protect 
their own potential. 

They want to believe in this country 
again . . . to dream of a better future . . . 
to enjoy the life we have. 

And they want plain talk ... unevasive 
talk . . . and politioians who listen to them, 
which isn't a bad idea either. 

And yet, over the past several years, the 
ability to communicate effectively seems to 
have broken down in many parts of the 
country. · 

People have a sense of drifting apart ... 
of being dominated by events beyond their 
control . . . of facing challenges that our 
institutions seem unable to meet. 

And so they are tired of hearing politicians 
talk. 

They find rhetoric far outdistancing per
formance. 

As a result, people are divided at a time 
when they should be working together. 

They are sUspicious of each other at a 
time when they should be learning to under
stand each other better. 

And their spirit is low at a time when 
their courage is needed as never before--the 
courage to try new directions for peace; 
for economic growth; for mutual tolerance. 

At times, we seem to be. on the verge of 
testing out Thomas Jefferson's proposition: 

"Were it left to me to decide whether we 
should have government without newspa
pers or newspapers without government, I 
should not hesitate for a moment to prefer 
the latter." 

I suggest, however, that both a free press 
and a vital government remain equally nec
essary . . . as distinct and independent ex
pressions of the conscience of the nation. 

But there is more than a need for friendly 
antagonism between the press and the Pres
iden~r unfriendly antagonism, for that 
matter. 

There is more than a. need to reaffirm the 
fundamental value of a. free and vigorous 
press, although that too is important. 

There is in 1970--and perhaps in the im
mediate years to come--a. need for the press 
to help reassess the values we share ... re
affirm the potential of Americans working 
together . . . and rekindle their faith in 
what government can help them accomplish. 

That does not mean printing only what 
is right a'bout America. 

Of course, there is much that is right 
about America. , 

If there were not most young people would 
not be seeking to improve it; most disadvan
taged people would not be trying to find a. 
place in it; and most of us who have known 
its opportunity would not be working to 
perserve it. 

One of the things that is right about Amer
lca.---.tha.t lis the press has historically been 
assocl'Sited with-is the freedom to criticize 
the things 1lhat are wrong; to point out what 
needs to be done: to arouse the public sum-

ciently so that their representatives get 
things done. 

I suggest ,that b,..~g a gadfiy remains a. vi
tal function for the press--despite those who 
would rather talk of the press in tel'IIDS of 
the lhorsefiy. 

Thomas Wolfe once wrote: 
"I do not believe that rthe ideas represented 

by 'freedom of thought,' 'freedom of speech,' 
'freedom of press• and 'free assembly' are 
just T"hetorical myths. I beLieve rather that 
they are among the most valuable reallties 
that men have gained, and tth:a.t 1f they a.re 
destroyed men will aga.1n figiht to .have them." 

Whether those realities remain tam.gible 
in our society . . . in our lifetime, and 'be
yond . . . willl depend to a great extent on 
your own conscientious and dedioa.rted and 
enduring efforts. 

Thank you. 
May I add this thought. As I travel about 

thlls country I find tha.t an Americans o:r all 
descriptions and all circumstances share two 
concerns. 

First, they llke what Ameria has stood for; 
they would Uke it to continue to stand for 
those •things, and they belleve th~t this 1s 
the only way to build a society wh!ch has 
a place in tt for everyone. 

Second, there 1s a doubt that other Amer
icans, who are different, share that same 
view of their own interest. 

To bridge the gap between ttlhe two is the 
great challenge that fiaces us in this country. 
I think it can be met. I don't think it will 
be met unless politicians and the press work 
SJt lit in the way I have suggested. 

DOOR COUNTY, WIS.-SHOW IN 
COLOR 

Mr. PROXMIRE. Mr. President, Door 
County in Wisconsin is one of the coun
try's really beautiful areas. It is espe
cially so at this season. The moisture 
wafted from Lake Michigan on the east 
and Green Bay on the west combines 
with the cris~ coolness of the nights to 
entlame the leaves of the many trees that 
grace the narrow peninsula that is Door 
County. 

The beauty of Door County in the fall 
makes it an attraction in the fall as well 
as in the summer of the year. That at
traction has not missed the Christian 
Science Monitor. 

Mr. President, I ask unanimous con
sent that an article written for the Moni
tor by Maidi Pritchard be printed in the 
RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

OCTOBER IN WISCONSIN-DOOR COUNTY 
BECKONS MOTORIST 

(By Maldi Pritchard) 
Fall is one of the most colorful times to · 

visit Wisconsin's Door County. We like the 
middle of October best-the time of the 
"turning of the leaves." Then the county 
puts on its most glorious show in color. 

Easily accessible from Chicago, Door 
County yet seems to be far away. On a penin
sula, jutting into Lake Michigan, it is water 
and woods, sandy beaches on the west and 
rocky shores--washed by temperamental 
sto~n the east. Its air 1s clean and 
fresh. It ls criss-crossed by excellent roads, 
but there is little tramc in October. 

Door County stretches north from Green 
Bay to Washington Island and Rock Island
both still unspoiled and wild-can be 
reached by ferry. Sturgeon Bay, the county 
seat so named for the large number of stur
geon once caught there, today is a prosper-

ous center of fruit canning and ship-build
ing. 

October is the best time for motoring, for 
hiking and picnics. For enjoying the bril
liant golden-yellow of the maples above the 
blazing red sumac. Mixed woods of oak and 
aspen are accented by firs, pines, and the 
green of cedars. Lovely clumps of birches, 
their gllstening white bark bursting, catch 
the autumn sun. 

There are strawberry patches and apple 
and cherry orchards. This is a land of Holstein 
cattle and Black Angus, of big barns, winding 
roads, few b1llboards, and deep silences. 
Small wildlife and plentiful deer do not panic 
at sight. 

The natives respect themselves, respect 
each other, and believe in cleanliness and 
hard work being next to Godliness. Their 
children st111 bicycle in safety to games and 
picnics in the fragrant woods or in sunny 
meadows. There are safe rocky shores or sud
den sandy coves in which to play. Even at 
the height of the season there 1s llttle traf
fic. 

Motoring is a delight because the main and 
county roads are well marked, the latter with 
all letters of the alphabet, from "A" to "ZZ." 
We can safely explore the smallest roads~ 
knowing we wm not get lost nor get stuck. 

Three distinct ethnic groups settled Door 
County. They still preserve and live by their 
old traditions. The Indians came early and 
have almost disappeared. The few who re
main are mostly Menominees. They stlll bow 
to their titular head, Chief Roy Oshkosh. 
There are traces of Ottawa and Huron tribes. 
And there is one thriving Indian trading 
post. 

In the southeastern part of the county is 
the largest settlement of Belgians in the 
United States. Names like Brussels, Kolberg, 
Namur and Rosiere tell of the love and per
haps homesickness of the earlier settlers, who 
came from their highly civ111zed country to 
make their home among Indians. 

But the Icelandic settlers have made the 
strongest and most lasting impact. They 
have created a bit of Scandinavia in Door 
County. There are Norwegians, Swedes, and 
Finns, and they have imposed their values. 
their way of Ufe and their art on the land. 

In spring thousands of fruit trees in bloom 
turn the orchards into clouds of pink and 
white. In summer, vacationers san, fish, play 
golf, and enjoy camping. In July and August. 
"egg-heads" fiock to the excellent theater 
put on by the Peninsular Players. In Sep
tember Dr. Thor Johnson, founder and con
ductor of the Peninsula Music Festival, con
ducts his famous concerts at Fish Creek. 

At Ellison Bay, near the rugged cliffs of 
the north, the Wisconsin Farm Bureau con
ducts summer workshops, taught by out
standing teachers from Midwestern univer
sities, colleges, and art schools. Students of 
all ages and background enroll in courses 
in American theater, polltical affairs, stained 
glass artistry, Great Books courses, editorial 
writing, poetry, weaving, and contemplation. 
The courses are always filled. There are ex
cellent hotels, motels, and guesthouses cater
ing to every purse and taste and bursting at 
the seams. 

But by October these visitors are gone and 
only those are left who love the county for 
its beauty. Then it is a bit late for camping 
or sailing, but just right for motoring and for 
enjoying the "turning of the leaves." 

October 10 usually marks the start of the 
Swedish Fall Festival at Sister Bay, with its 
famous "fish-boils," that favorite stout meal 
of men who came here over a hundred years 
ago to cut wood and build ships. Everyone 
gathers around huge iron kettles in the 
street. 

There, over open fires, all kinds of fish, 
but predominantly lake trout, are boiled to
gether with potatoes. The pungent smell of 
woodfire and good food hangs in the crisp 
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autumn air and keeps us warm even on cold 
days. 

There are farmers' markets, handicrafts 
exhibits, puppet shows, clowns, and pony 
rides. Helicopters drop table-tennis balls to 
the scrambling children. The Festival winds 
up several days later with the great parade, 
in which young and old take part with equal 
gusto. 

Even the entire fire department joins in 
and everyone outdoes everyone else in wear
ing funny and outlandish costumes and driv
ing ancient rigs. The air is full of happy 
shouts, laughter and stamping feet. 

Your day is made if you can get into one 
of the two popular Swedish restaurants. You 
fill up with boiled or fried fish, with Swedish 
meatballs, with paper-thin Swedish pancakes 
covered with butter and Ungon berries, and 
all accompanied by delicious Swedish Umpa 
bread, hot from the oven. 

The waitresses have wonderful Nordic good 
looks. Their long flaxen hair may fall across 
their faces and cover their clear blue eyes, 
and their miniskirts may be very short, show
ing somewhat sturdy legs. But they are 
cheerful and friendly. They smile and laugh 
above their heavily laden trays. They are not 
afraid of hard work nor of showing that they 
are having a wonderful time. 

They minister to their elderly customers 
with the deference due to revered grand
parents. Life here is good-unhurried and 
thoughtful. The girls know it and we may 
share it if we care for their simple style. 

Before leaving the county, we take a long 
last look at the Boynton Chapel, set in 325 
acres of untouched forest. This is a replica. 
of an elaborately carved 15th-century Nor
wegian chapel near Maxwelton Braes. A 
broker and his wife from Highland Park, Dl., 
built it with their own hands in seven years. 
They left the chapel and the land in trust to 
Lawrence College. This is as fine a memorial 
to the spirit of Door County as one can 
imagine. 

We always return from Door County re
charged, better able to face our mixed-up 
times. We have not escaped to another Wal
den, but have gone back to the roots of our 
nation's strength. To nature, hard work, and 
creative living with people whose values are 
sound. 

SMALL-TOWN AIRLINE SERVICE 
CUT 

Mr. PEARSON. Mr. President, the New 
York Times for Sunday, September 20, 
contains a front-page story on the sub
ject of air service to small towns. 

I think it significant that one of our 
Nation's leading newspapers saw fit to 
make this important subject a matter of 
front-page importance. 

This story very correctly notes the his
tory of the present crisis in transporta
tion in small towns across the country. It 
very correctly notes how the local air 
carriers developed from "feeder airlines" 
serving small communities to "regional 
air carriers" flying longer hauls between 
medium and large size cities. 

It perceptively describes the problems 
experienced by third level or commuter 
air carriers in serving these abandoned 
communities. 

But perhaps most importantly it ac
curately reflects how poor transportation 
can become a true hardship to any com
munity. Air mail letters now take a day 
longer to get to Lewistown, Mont. The 
local fiortst now finds her flowers wilted 
because her shipments must travel by 
bus. The local fire department was dis
abled for 4 days because it took that long 

for a bus to bring in a needed spare part. 
The local hardware store owner now has 
to drive a considerable distance to seek 
out salesmen because they would not 
come to Lewistown any more. 

In short, I commend this article to the 
Senate because it reflects the severity of 
this gathering crisis in "Small Town, 
U.S.A." 

I ask unanimous consent that the arti
cle be printed in the RECORD. 

There being no objection, the article 
was ordered to be prtnted in the RECORD, 
as follows: 
SMALL TOWNS LEFl' ISOLATED AS AmLINES CUT 

SERVICE 
(By Robert Lindsey) 

LEWISTOWN, Mont., September 17.-Mayor 
Walter Mondale used to boast that he could 
live the good life in this small town in cen
tral Montana and enjoy the big cities, too. 
The outside world was never far away so long 
as the Frontier Airlines plane put down 
here every day. 

Then last April 6 the airliner made its last 
stop, and Lewistown joined a fast-growing 
number of small towns from New England to 
the Far West that have been abandoned by 
both railroads and airlines. 

"It's like we were cut off from the world," 
the Mayor said wistfully this morning as he 
looked out across the town's empty, silent 
airport. "We can't even get salesmen in here 
to sell us things any more." 

At a time when airports in the nation's big 
cities are often choked by too much air traffic, 
scores of small towns like Lewistown have 
lost their only airline service. Over the last 
five years, airlines have stopped serving 66 
communities. In the last year alone, Willis
ton, N.D., Rutland, Vt., Winona, Minn.
altogether, 22 small towns have lost their air 
service. 

The nine regional or "local service" airlines 
that provide most of the service to small 
town America contend that despite Federal 
subsidies436-million last year-passenger 
demand in many areas is too weak to offset 
fast-rising operational costs. 

At the moment the Civil Aeronautics 
Board is considering airline applications to 
suspend fiights at eight more towns. Indus
try experts estimate that the subsidized 
regional airlines would drop 100 of the com
munities that they still serve if the board 
would let them. 

In some ways, the airlines• efforts to cut 
back on service parallel those of the rail
roads over the last 20 years. But While the 
railroads have worked hardest to el1minate 
long-distance trains, which they say produce 
the highest losses, the airlines have sought 
to eliminate short-hop service. 

The airline cutbacks often occur at places 
that need air service badly. Lewistown is 
an example, It Js nestled in the folds of a 
rolling, green plateau 710 miles north of 
Denver and 105 miles east of Great Falls, 
Mont. Long ago it was a frontier cavalry out
post, and it still has the look of a slightly 
modernized Western movie set. 

Lewistown had a gold rush in the 
eighteen-nineties, an oil boom in the nine
teen-twenties and a missile boom in the 
nineteen-sixties--when the Air Force bullt 
silos for 150 Minuteman missiles amid the 
straw-colored plains just outside town where 
100 years ago the Sioux, Blackfeet and Gros 
Ventres hunted bu.tfalo. 

But now the town's economy is stagnant. 
It is based mostly on beef, wheat and barley, 
and mechanization on the region's big 
ranches (which run 25,000 acres and larger) 
and farms has cost the town hundreds of 
jobs. 

Just this week the town fathers who have 
been trying for years to lure industry to 

Lewistown, learned from new census figures 
that the town's population dropped from 
7,500 to 6,500 in the last decade. 

"If we don't get better transportation to 
the large cities, our town is going to die," 
said Mayor Mondale, a soft-spoken lawyer 
with white hair. 

"This is a great place to live," he went on, 
"but it's the guldangedest place in the world 
to get in or out of. People first homesteaded 
the town because the railroad came in here 
in 1903. But the railroo.d took away our last 
passenger train in 1960 because they said we 
had good air service. Without an airline, how 
are we ever going to get industry in here?" 

IMPACT IN HUMAN 'l'ERMS 

In Lewistown, the impact of the airline 
cutback on the dally lives and habits of the 
townsfolk was immediate and sometimes 
severe: 

Letters carrying air mall stamps now take 
a day longer to reach residents. 

Betty Melle, a florist who gets her roses 
from Salt Lake City now finds her flowers 
brown and wilted because the shipment has 
to come by bus. 

Fire Chief Charles Pentacost•s largest 
pumper was out of action for four whole days 
because it took that long for a bus to bring 
tn a needed spare part from Denver. 

The Curtis Breeders Association held a con
vention at the Yogo Inn and two out-of
town speakers missed their engagement be
cause they had ·to come by car instead of by 
plane, as they had expected. 

A hardware store owner now has to drive 
all the way to Great Falls to see wholesale 
salesmen because, without air service, they 
won't come to Lewistown.; 

Bob Brassy, the manager of the Inter
mountain Bus depot, has suddenly become 
an important figure to the town, its chief 
contract with the outside world and as such 
a focal point of local hopes and disappoint
ments. 

"Day in and day out I get chewed out be
cause the stu1f on the bus takes so long," he 
said, not too unhappily. "'lbey complain 
about not having air service; I smile, but 1 
know it rings my cash register." 

NIXON PLEDGE RECALLED 

The bus business may be up, but the loss 
of air service can't help but damage the 
town's economic welfare over the long run 
and Lewistown's problems are springing up 
throughout rum! America. 

In fact the deteriorating state of small 
town air service, some officials 'believe, may 
jeopardize a national goal defined by Presi
dent Nixon in his State of the Union mes
sage last Jan. 22. The President said then 
that he would work to "create a new rural 
enVironment that will not only stem the 
migration to urban centers but reverse it." 

But officials of many predominantly rural 
states say that to attract large numbers of 
people there must be jobs and industry and 
they insist neither industry nor city dwell
ers will emigrate to the hinterlands unless 
there 1s good transportation. 

"Industrial concerns simply will not build 
a new plant in a location which 1s isolated 
from the home office, the key financial cen
ters, and its suppliers and customers," Paul 
E. Burket, Nebraska's dir.actor of aeronautics 
told a Senate subcommittee investigating th~ 
~oblems of small town air service last spring. 

The Civil Aeronautics Board and the avia
tion subcommittee of the Senate Commerce 
Committee, which conducted extensive hear
ings on the situation this year, have been 
seeking new approaches to maintaining serv
ice in the towns that now have rt and to 
providing new service for the communities 
that want it. 

TOTAL OF $55.6-MILLION LOSS 

After the ilocal service e.irlines reported 
that last year they had lost e. totail of $55.6-
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million above the $36-million subsidy, the 
Aeronautics Board recommended a steep sub
sidy increase this year-to a total of $57.8-
million. Legislation that would provide the 
extra aid is pending in the Congress. 

The local service airlineS-Air West, Alle
gheny, Frontier, Mohawk, North Central, 
Ozark, Piedmont, Southern and Texas Inter
national-serve 544 cities. They are the only 
airlines now subsidized by Washington. The 
11 "trunk," or long-haul airlines such as 
United and Trans World, which serve 61 
cities, stopped receiving subsidies in the 
Nineteen-Fifties' as they became profitable. 

Even if it is approved, the proposed addi
tional subsidy for the current fiscal year is 
not regarded as more than a temporary an
swer to the small towns' problems. 

The problem is rooted in economics, or as 
one local service airline president put it: 
"No airplane has been invented which is well 
suited to economical operation on short 
hops at low density air tra.ffic points." 

In making its case for dropping service 
here and seven other Montana and North 
Dakota cities that had been on a 2,20o-mne 
round-robin circuit, Frontier contended that 
in 1969 it lost $667,000 on the route
even though it received a $449,000 Federal 
subsidy. 

A Frontier executive said: "For every pas
senger we carried who paid a $20 fare, the 
Government was paying $20 in subsidy and 
it was costing us at least as much." Frontier 
said it was carrying an average of fewer than 
three passengers on the 50-passenger Convair 
turbo-prop~so it used to serve Lewistown. 

Many aviation leaders believe that small 
"air taxi" operators, using two- to nineteen
passenger planes, be a sound approach to 
solving the problem. 

In 44 of the 66 ctties that have lost their 
regular air service, the Civil Aeronautics 
Board allowed airlines to suspend flights only 
if an air taxi line agreed to provide service to 
an airport with conventional air service. 

At many points around the country, espe
cially in New England, local officials say :the 
substitute service has been satiSfactory. 

But many other communities including 
Lewistown are unhappy because they say 
the substitute service tends to be undepend
able, the smSill planes are uncomfortable and 
the tickets are too expensive. 

Air taxi operator~there are at least 1,500 
in the country, including about 165 that of
fer some kind of scheduled service~is often 
shaky and many experts are concerned about 
safety. 

The air taxis operate under much less 
stringent Federal safety standards than regu
lar airlines, and, as a whole, the air taXi in
dustry has had a poor safety record. 

Between 1964 and 1968, the rate of ~ata.l 
accidents per 100,000 hours of flying was 12 
times higher for air taxi companies than for 
the regular airlines. During the first half of 
this year, air :taxi fatal accidents increased 
by more than 80 per cent; over the same pe
riod in 1969; 65 ·persons dled in 22 accidents. 

The Defenders of the "Commuter" airline 
industry, as the new group of scheduled a.1r 
taxi companies caLls Itself, say that most of 
the accidents have involved underflnanced 
"fly-by-night" operart;ors. They say :the sched
uled air taxi lines have had a much better 
safety record, although there are no Federal 
statistics yet to back up their claim. The 
Federal Aviation ~dministration has ~ecently 
proposed new regulations that would make 
the air taxi lines meet more of the safety 
standards of conventional airlines. 

When Frontier stopped its service at Lewis
t-own, an Arizona a.1r 'taxi company, Apache 
Airlines, began to stop here once a day. But, 
Donald Browne, president of the First Na
tional Bank here said: 

"Hardly anybody uses it because the sched
ules make it difficult to connect 'With flights 
out of Great Falls, and you can't depend on 

it. And for what they're charging, $27, you 
might as well drive :to Great Falls." 

In the summer, he said, it is a two-hour 
drive but in winter it can take much longer. 

The efforts of local service airlines to 
abandon small towns have raised questions 
about the wisdom of decisions made by the 
airlines and the C.A.B. five years ago. Orig
inally, the nine airlines were "feeder, serv
ices, carrying travelers from towns like 
Lewistown to larger cities where there were 
flight connections to New York, Chicago or 
other cities. -

DECISIONS QUESTIONED 

In recent years, they have experienced a 
dramatic metamorphosis. In 1965, the aero
nautics board began a program intended in 
part to reduce the Government subsidy, then 
running $65-million. The heart of the pro
gram was to allow the !l'egional airlines to fly 
longer and more profitable routes. The idea 
was that longer nonstop routes would, in 
effect, subsidize losses at the small towns. 
But things did not work out that way. -

The airlines began a rush to buy expensive 
new jets for the new routes. In five years, 
their collective debt increased from $110-
million to $550-million. It was a time when 
interest r·ates were skyrocketing. The airlines 
thus got caught in a squeeze compounded 
by inflation, their agreed-to reduction in 
subsidies, high interest, and failure of some 
of their new routes to pay off as expected. 

Instead of subsidizing services that the 
airlines had been created to provide, the new 
routes added pressure on the lines to get 
out of many of the small towns. 

Wherever the responsibility for today's de
cline in small town service lies, Aviation ex
perts agree that it can be re'Versed only by a 
national effort. 

Secor D. Browne, chairman of the Civil 
Aeronautics Board, says that air transporta
tion "should not be denied citizens who live 
outside the great metropolitan areas for 
whatever reason-logistics, legal or eco
nomic." 

But, he added in a recent interview in 
Washington, "Sombody ls going to have to 
pay for it. Who pays for it is a decision we as 
a country have to make." 

Meanwhile, the citizens of Lewistown and 
many other small communities are distressed 
at what they fear is impending economic 
hardship and possibly even the need to pull 
up stakes and find a home somewhere else. 

"It's getting harder and harder to keep 
towns like ours alive," said Leon Jacobs, an 
airport commissioner here and owner of the 
E-Jay-S sporting goods store. "Without air 
service, we're drying up and dying away." 

FINAL SCHOOL LUNCH REGULA
TIONS IMPROVED 

Mr. McGOVERN. Mr. President, on 
August 31, 1970, the U.S. Department of 
Agriculture issued the final regulations 
for the national school lunch program. I 
am happy to say that these regulations 
are a vast improvement over the pro
posed :regulations announced by USDA on 
July 17, 1970. 

When those proposed regulations were 
issued, I commented on the floor of the 
Senate that they "clearly do not serve 
to fulfill the intent of Congress" which 
was to facilitate the provision of free 
and reduced-price lunches for all needy 
children. I inserted at that time into the 
record letters to Secretary Hardin from 
myself and other interested persons 
which spelled out the principal objec
tions to the proposed regulations. Most 
important among those objections was 
an implication in section 245.3 that local 

school authorities were to have discre
tionary authority in the use of eligibility 
criteria, other than simply income-fam
ily size standards. Specifically, that sec
tion stated that-

School authorities may include such addi
tional criteria as .they deem necessary to as
sure access to lunches by children (unable) 
to pay the full price of the lunch. 

In my letter to the Secretary, I ob
jected to this, saying: 

Under no circumstances shall those un· 
able to pay be charged for their lunches. 
This needs to be made clear. 

I recommended a change to the effect 
that school authorities shall use such 
additional criteria as is necessary to 
assure access to lunches by children un
able to pay the full price of the lunch. 

This recommendation was also made 
by Miss Jean Fairfax, chairman of the 
committee on school lunch participa
tion, which produced the notable work, 
"Their Dally Bread," Mr. Ron Pollack, 
director of the Columbia University 
Center on Social Welfare Policy and 
Law, Mrs. Marion Wright Edelman of 
the Washington Research Project, and 
others. The desire to see a clarification 
of this point stemmed from a set of 
:recommendations that were the end
product of a very successful school 
lunch conference sponsored by the 
Children's Foundation of Washington, 
D.C. At that conference the participants 
expressed a unanimous desire for un
ambiguous regulations clearly reflecting 
the intent of Congress which was to as
sure access to free or reduced-price 
lunches by all needy children. In sup
port of these intentions, Congress 
promised that it would-for the first 
time-assure that sufficient funds are 
available to make the school lunch pro
gram available to all needy children. 

Mr. President, the Department has 
clearly reflected this intent of Congress 
in their issuance of the :final regula
tion. Section 245.3 now reads: 

Each school food authority shall serve 
lunches free or at a reduced price to all 
children whom it determines, in accord
ance with the requirements of this part 
are unable to pay the full price of the 
lunch ... Any criteria included by a school 
food authority in addition to the minimum 
criteria specified in this section shall relate 
to providing free or reduced price lunches 
to children who would not be eligible for 
such lunches under such minimum criteria. 
In no event shall any such additional cri· 
teria operate or be applied so as to deny 
free or reduced prtce lunches to children 
who qualify for such lunches under the 
minimum eligibility criteria required by this 
section. 

This clearly is consistent with the in
tent of Congress to extend the program 
benefits to every needy child and the 
program itself to every school. And the 
regulations now clearly emphasize that 
when one school in a school district 
serves lunch, then all other schools in 
that district must provide equal treat
n:tent in nutritional services for all needy 
children. 

My only regret is that the progress of 
developing regulations and issuing them 
in final form had not begun sooner and 
ended at an earlier date. But, at any rate, 
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all is clear now. Every needy child shall 
be served a free or reduced-price lunch. 
That is the law. The regulations confirm 
this on the administrative level. Now we 
shall get on with the business at hand
to end hunger in America's classrooms. 

THE ROLE OF THE GRAND JURY IN 
THE ADMINISTRATION OF CRIM
INAL JUSTICE 

Mr. McCLELLAN. Mr. President, I 
have just had brought to my attention by 
Mr. Loyal Meek a series of articles pub
lished in the Milwaukee sentinel during 
the early part of this month dealing with 
the role of the grand jury in the admin
istration of criminal justice. I am sure 
that if all Members of the senate and the 
House had the opportunity to study this 
series, it would greatly facilitate the 
processing of the grand jury provisions 
of S. 30, the Organized Clime Control 
Act of 1969. Too much of the controversy 
surrounding these provisions can be said 
to be based on a failure to see the role of 
the grand jury in its historical context. 

I ask unanimous consent that the series 
be printed in the RECORD. 

There being no objection, the articles 
were ordered to be printed in the REc
ORD, as follows: 
[From rbhe Milwaukee Sentinel, Aug. 5, 1970] 
THE GRAND JURY-I: HOPE FOR "THE PEOPLE" 

LIES IN REVITALIZED INSTRUMENT OF JUSTICE 

(By Loyal Meek) 
Power to the people! 
That embodries too wont:hy a principle to 

let 1Jt 'be p~vented and monopolized by the 
radicals. 

Despite the slogan's a.lien origins and un
desirable associations, ~t still expresses IOhe es
sence of democl"aCy. 

Conservetives---end a growing number of 
llbemls-'Complain, however, that political 
power in America 1s rushing away from lithe 
people and toward a big, central, collective 
governmentt in WI8Shington. 

STOPPING THE FLOW 

How can this flow 'be stopped? How can we 
renew rthe principle of b1:1sing governmenrtal 
powers on, as rthe Declaration of Independ
ence puts .ilt, rthe consent of the governed? 

How can power be restored to, in the first 
seven words of the Constdtution, "We the 
People of the United States," other than by 
violentt revolution thart would end all power 
in the hands of a tyrant? 

One possible way is by a rev!Jta.liza.tlon and 
strengthening of the federal grand jury 
system. 

In rtthis series of antioles, The Milwaukee 
Sentinel 'Will presenrt rthe case .for a revival of 
this negleoted inStrument of justice by which 
the people, in a fair, orderly and effective 
manner, might regain some sovereignty over 
their government, some control over Big 
Brother before it is 1984 and too late. 

Subsequent articles will seek rto: 
Explain what the gi'Ia!ld jury system is and 

how J.t rqpem.tes. 
Relate its history, both ancient and 

modern. 
Report on the effonts .being made rto re

vdt00.11ze rtme fedenal grand jury sysrtem and to 
strengthen its powers. 

Skatch how the system might be used to 
"t\lrn 18. ~verilllllent grown ilnlto an a.rrogant 
master, back dnto a public servant deserving 
of ~espect. 

Consider how a grand jury could be a 
fra.trer 'S.D.d more etfeotlve means of bringing 
abowt <the change and refoom. itlh.an the •hodge
podge of self-appointed 1nqu1s·ltors, both otn-

cial a.nd uno:fficia.l, now gallopdng hither and 
yon over ;the Amel'iica.n landscape. 

"No person shall be held to answer for a 
capital, or otherwise infamous crinle, unless 
on a presentment or indictment of a grand 
jury .... " 

SO begins the Fifth Amendment to the 
Constitution. 

Yet this initial clause seems almost as 
casually forgotten as the other clauses of the 
hard ridden Fifth a.re being intensively in
voked. While the rights not to be put in 
double jeopardy, not to have to testify 
against one's self and not to be deprived of 
life, liberty or property without due process 
of law are being vigorously exercised and de
fended, the right of an individual not to 
have to answer for an infa.rnous crime unless 
on a presentment or jndictment of a grand 
jury is being largely overlooked or circum
vented. 

EFFORT UNDERWAY 

It is not, however, so much the indictment 
power of the grand jury that has been ne
glected. Rather, it is the presentment--or re
porting-power that has been underutilized. 
It is this inqu1sitor1al function of the grand 
jury system that offers, not a panacea but at 
least great possibilities as a means of restor
ing power to the people. 

An effort is well along to revitalize the fed
eral grand jury system 'by expanding its re
porting powers. 

One of the main items in the package of 
anticrime measures pending in Congress is a 
proposal to empower special grand juries to 
make reports concerning noncriminal mis
conduct by a public officer or employe and 
recommend legislative, executive or adminis
trative action in the public interest or re
garding organized crime conditions in a judi
cial district. 

That package, known as s. 30, passed the 
Senate, 73 to 1, and is now under considera
tion in the House Judiciary Committee. 

Meanwhile, a revival of the federal grand 
jury system appears to be underway already, 
complete with an assertion of reporting 
powers. 

A federal grand jury in Chicago, after an 
investigation into the police raid last Dec. 4 
in which two Black Panther party members 
were killed and four others were wounded, 
issued a report that criticized both the pollee 
and the Panthers. By putting in calm and 
reasoned perspective an episode that had 
been steeped in wild charges and counter
cha;rges, the report provided a persuasive 
demonstration of how the grand jury system 
can 'be used as an investigative instrument, 
a way for the people to learn of conditions 
that need correcting. 

But the provision strengthening grand 
juries is one of the anticrime measures draw
ing severe objections from some quarters. The 
Board of Governors of the American Bar As
sociation recently adopted a resolution 
against authorizing grand jury reports com
menting on noncriminal misconduct of gov
ernment officials. The American Civil Liber
ties Union also objects to this provision, 
among others. 

Proponents of the provision strengthening 
federal grand jury powers answer that re
ports would be subject to strict procedural 
restrictions. A person criticized by name in 
a grand jury report would be given an oppor
tunity to file an answer before the report is 
made public. 

This is a safeguard seldom enjoyed by per
sons who find themselves the targets of legis
lative or executive investigators or of a Ralph 
Nader raider. 

lfiSTORl:C PUNCTXONS 

"Proper use of the grand jury's inquiring 
and reporting functions may mark the re
surgence of that body as an important factor 
in effective government. At the same time, 
such use will protect the citizenry from the 

tyranny of improper accll.Saltion. These have 
been historic grand jury functions, some
what neglected in the misinterpretation of 
that body's history and in the grand jury's 
preoccupation with the quasi-mechanical 
operations of handling routine inttiotments." 

That was the conclusion of Richard H. 
Kuh, an assistant district attorney in New 
York County, in an article in the Columbia 
Law Review of December, 1955. 

Today, with government grown grossly 
bigger and with increasing numbers of ac
cusations being flung right and left, Kuh's 
conclusion packs more relevance than ever. 

THE GRAND JURY-II: PANEL'S STRUCTURE DE
FINED BUT AUTHORITY UNCLEAR 

(By Loyal Meek) 
What is a grand jury and how does it func

tion? 
In simplest terms, a grand jury is a group 

of <:itizens representing a cross section of the 
commanity, chosen by lot, serving as an arm 
of the court for a lirnlted time with the 
power to subpena witnesses, to make inquiries 
in secret, to file presentments (reports) and, 
if probable cause 1s found, to return indict• 
ments. 

The several states have a wide variety of 
grand jury systems. Wisconsin has made rel
atively little use of the grand jury tool but 
this may change as a result of recent legisla
tion encouraging its use. 

The federal grand jury system provides for 
juries of not less than 16 or more than 23 
members. 

TERM LIMITED 

Federal grand juries a;re creatures of the 
federal district court. A jury serves until dis
charged but no more than 18 months. 

The court appoints the foreman and the 
deputy foreman. The jury is assisted by the 
district attorney's office but no person other 
than jurors may be present while the grand 
jury 1s deliberating or voting. Indictments 
can be found only on the concurrence of 12 
or more jurors. 

To use the grand jury system as a means 
of restoring power to the people, it is the 
inquisitorial and reporting function, rather 
than the indicting function that needs to be 
revitalized. 

POWERS UNCLEAR 

The powers of the federal grand jury are 
not spelled out in detail in the federal stat
utes. This leaves murky its authority to fer
ret out and make known suoh things as gov
ernmental inefficiency, neglect and other 
misconducts short of crime. 

There has long been a debate, mainly 
within the legal profession, over the report
ing powers of grand juries. 

One side says a panel of ordinary citizens, 
with no expertise, has no business passing 
judgments on public matters. 

The other side contends that the grand 
jury not only has a reporting power but is 
ideally suited to police the conduct of public 
officials. 

WEAKNESSES NOTED 

Long before anyone had ever heard of 
Ralph Nader and his "raiders," concerned 
people were pointing out the weaknesses and 
drawbacks in investigatory groups other than 
the grand jury sort. 

In an article in the Columbia Law Review 
in 1955, Richard H. Kuh contrasted the fit
ness of such free swinging investigatory 
groups to conduct serious inquisitions into 
official misconduct with that of a grand jury 
which always must act subject to enforce
able restraints. 

"Investigatory comm.ittees, whether of the 
legislative or of the executive arm of gov
ernment, su1Ier common defects," Kuh said. 
"Their members, being either elected or ap
pointed by elected ofilcia.ls, ordinarily are 
not completely free of political motivation. 

"Elected otficials and professional 1nvest1-
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gators are apt to find their own personal 
interests best fostered ·by publicity. Conse
quently, investigations are most often either 
conducted in full public spotlight, or are 
punctuated by frequent reports to the public 
of interim results. 

PARTIALITY POSSmLE 

"Tlle hearings conducted and the en
suing reports are often uninhibited by the 
limitations imposed by rules of evidence. As 
the outcome of all these investigations ls 
probably influenced by .political considera
tions, partiality and a deliberate lack of 
thoroughness are apt to be present." 

Kuh observed that these defects are not 
necessarily found in all such investigations. 
But anyone who has taken any note of in
vestigations by congressional committees, 
presidential commissions and other official 
bodies in recent years must admit that there 
is a great deal of validity in Kuh's list of 
shortcomings. 

"Similar weaknesses exist as to inquiries 
privately fostered," Kuh also pointed out. 
"Newspaper conducted investigations are 
ordinarily not impartial. Their reports are 
likely to be in line with the preva111ng edi
torial policy and are, at least in part, de
signed to sell papers." 

Today, similar criticism might also be 
made of televiSion. 

"Private organizations,'' Kuh continued, 
"whether lawyers' or veterans' associations, 
or other publicly spirited groups, often be
stir themselves to investigate only ·because 
of a preconception as to how their studies 
will turn out .... 

SEEM BE'rl'ER SUITED 

"Grand juries appear better suited than 
either legislative or e~ecutive committees or 
private bodies to police the conduct of pub
lic officials. Because of the breadth of grand 
jury authority, contentious refusals to an
swer questions alleged to be beyond the 
scope of the investigation will probably not 
hamstring the investigations. The combi
nation of subpena power and secrecy permits 
testimony to be taken with minimum em
barrassment and, indeed, with minimum 
risk of reprisals to the subpenaed wit
nesses .... 

"The jurors, nonprofessionals, ordinarily 
are not dually engaged in both investigating 
the misconduct of public officials and in fos
tering their own public careers. The effect 
of any unworthy ambitions of the state's (or 
district's) attorney on an investigation may 
be minimized by the mature judgment and 
at least nominal control exercised by the 
nonpolitical lay jurors. 

NOT AUTONOMOUS GROUP 

"Most significantly, the grand jury is not 
an autonomous group, completely the mas
ter of its own investigation. Its action is 
subject to immediate control by the court 
of which the jury is but an arm." 

Despite its great potentialities, the federal 
grand jury system has largely been neglected 
as an instrument of the judicial process. 
Relatively few laws pertaining to it are in 
the books. 

Legislation spelling out the powers of a 
federal grand jury was introduced in 1951 

· but failed to pass. 
There has been considerable discussion in 

the law reviews in recent years on the pow
ers of the grand jury. But <there has been rel
atively little about the grand jury as an in
stitution of the democratic process in the 
lay press. 

PUBLIC CONCERN 

The current flurry of legislative interest in 
the federal grand jury system stems main
ly from the public concern with the soaring 
rate of crime. 

A proposal to provide for special grand 
juries and to give them strong reporting 
powers is a part of a blll, 8. SO, relating to 

the control of organized crime in the United 
States. 

Although its backers emphasize that it is 
aimed primarily at organized crime, the pro
posal would appear to extend grand jury 
powers to apply generally. 

In fact, by empowering special grand juries 
to report "concerning noncriminal miscon
duct, malfeasance or misfeasance in office by 
a public officer or employe as the basis for a 
recommendation of removal or dlsciplina.ry 
action," S. 30 appears to offer a legal tool with 
which power could indeed be restored to "We 
the people." 

THE GRAND JURY-III: MODERN FORM OF 
SYSTEM TRACED TO 12TH CENTURY 

(By Loyal Meek) 
Grand jury origins have been traced to 

Greek, Roman and Scandinavian civiliza
tions. In modern history, however, its ear
liest form was created in England in 1166 at 
the behest of King Henry II. 

The Assize of Clarendon established bodies 
of laymen charged with reporting, under 
oath, those persons accused or believed to 
be robbers, murderers, thieves, or harborers 
of such criminals. Reports were made to the 
royal sheriff and royal justices, before whom 
the prisoners could defend themselves by 
swearing to their denials and submitting to 
the ordeal by water-if one survived sub
mersion it was presumed to prove one's in
nocence. 

BOOSTED ROYAL POWER 

This progenitor of the grand jury strength
ened royal power. For the first 200 years of its 
existence, the grand assize had little to do 
with the safeguarding of individual rights. 

During the next 300 years, it apparently 
became a grand Jury function to lodge all 
charges of crime whether or not private ac
cusers came forward, and the custom of 
hearing witnesses in private was adopted. 

Two cases which arose in England in 
1681, and in which departure from the cus
tom of secrecy was forced, marked the start 
of the grand Jury's role as a protecter aga.lnst 
tyranny. 

The cases were heard at a time of polit
ical unrest, not unlike the present situation 
in the United States. Against a background 
of nearly equal struggle between the king 
and a delicately balanced parliament, a grand 
Jury heard the evidence of treason ln the 
Colledge and Earl of Sha.ftesbury cases, but 
refused to indict. 

Gun.T PROBABLE 

Although these cases are celebrated for 
establishing the grand Jury as a bulwark 
against despotism, in the light of the times 
it is not unlikely that in fact each defendant 
was guilty of treason, relates Bernard Kuh, 
New York attorney, in an article on the grand 
jury. 

The refusal to indict may be explained, at 
least in part, by the fact that the jurors• 
political beliefs were similar to those of the 
accused. 

A half century later, the early stirrings of 
American reaction to British colonial rule 
were mirrored by a New York Colonial grand 
jury, which twice refused to indict Peter 
Zenger, publisher of the Weekly Journal, for 
libel of the Englis~ governor, Wllliam Cosby. 

Regardless of the political motivation, the 
actions of the two 1681 grand Juries and of 
the 1734 New York Colonial grand Jury in 
the Zenger case have been celebrated as 
heroic conduct protecting the right of the 
citizen from tyranny. 

They demonstrated that an official body 
with power to protect aga.lnst government ex
cesses and to negate improper actions of 
tyrants 1s desirable, Kuh noted. 

CLEARLY HAVB POWERS 

Grand juries, by refusing to indict, clearly 
have those powers. They also have this power 

by ·taking the affirmative action of reporting 
on the derelictions of government officials. 

Despite the proven value of a grand Jury 
system, the grand jury as an inquisitorial and 
accusatory instrument of justice was the tar
get of reformers in England, who sought to 
eliminate it, and in America, who sought to 
restrict it. 

A definitive history of the grand jury in 
modern times has been written by a former 
Wisconsin man, Richard D. Younger, first as 
his doctor's thesis at the University of Wis
consin and then as a book, "The People's 
Panel." 

JEFFERSON NATIVE 

A native of Jefferson, Younger attended 
college in Milwaukee and Madison and was 
an instructor at wh:at was then the UW Mil
waukee Extension Division. Since 1954 he 
has !been a member of the history depart
ment at the University of Houston, Texas. 

Mter reviewing the history of the grand 
jury in colonial .ttmes and during the birth 
of the nation, Younger points out that in 
England in 1821, Jeremy Bentham, the great 
codifier and legal reformer, struck out at the 
grand inquest as "an engine of corruption" 
which was "systematically 1packed" on 'behalf 
of the upper class. 

ARGUMENTS STILL HEARD 

Bentham also opposed it on the ground of 
efficiency. As a utilitarian, he had little pa
tience with a body composed of "a miscel
laneous company of men" untrained in the 
law. He believed that a professional trained 
prosecutor could perform the functions of a 
grand jury with far greater efficiency and 
with less expense to the people a.nd less 
bother to the courts. 

TJlese elitist arguments were picked up lby 
opponents of the grand jury system in lAmer
lea and are still heard today. 

In addition, the opponents of the system, 
harking back to the olden times when such 
primitive practices as ordeal by water were 
associated 'With the grand inquest, kept up a 
steady attack on the grand jury ras lbarlbaric. 

Another favorite criticism had to do with 
its secrecy. Its sessions were frequently, and 
sometimes still are, compared to "the in
quisition of the Star Chamber,'' even though 
the time tested reasons for secrecy are emi
nently sound. 

But the !basic issue in the continuing de
bate between the pro and con !forces centered 
on the issue of professionalism vs. 81Illateur-
1sm. Those who favored leaving investigation 
and accusation power strictly to the experts 
argued that laymen simply are not qua.llfied 
to conduct inquiries, weigh the evidence and 
make the decisions :that grand juries are 
called upon to do. 

Throughout the 19th century, during 
which time most of the state governments 
were shaped, the grand jury system was un
der constant rattack lby the reformers. They 
scored a breakthrough in Michigan in 1859 
when the Legislature all lbut abolished it by 
providing that all crimes be prosecuted. upon 
the information of a district attorney. 

STATE ENCOURAGED 

Wisconsin opponents drew encouragement 
from the Michigan example. The Milwaukee 
Sentinel of that day was a. foe of the grand 
jury system. It ~attacked grand juries edito
rially as cumbersome and expensive "instru
ments of private malice." 

When the Wisconsin Legislature convened 
in 1860, Sen. Robert Hotchkiss proposed and 
the senate adopted a resolution asking the 
Judiciary Committee to investigate the ex
pedience o! abolishing the system. News
papers balled this as "a. good omen of re
form." 

The Wisconsin Senate passed the resolu
tion caJ.ling for a constitutional amendment 
but its action went for nothing when the 
Assembly buried .the resolution in committee. 

After the Civil iWar, the campaign to abol-
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Ish ,the institution was resumed in Wiscon
sin. 

In the referendum on Nov. 7, 1870, the 
people of Wisconsin voted overwhelmingly 
for reform and the grand jury ceased to eXist 
1n the state except when specially summoned 
by a Judge. 

THE GRAND JURY-IV: SYSTEM'S POTENTIAL 
CITED OVER CRY FOR ABOLITION 

(By Loyal Meek) 
In the last century, the grand Jury as an 

Instrument for giving power to the people 
has bad a. varied history, little of it glorious. 

Prof. Richard D. Younger in his book, "The 
People's Panel," notes that after Wisconsin 
abolished regular grand Juries in 1870 there 
followed a. series of constitutional conven
tions in which the question of reta.ln1ng the 
system became a. hot issue. 

Antijury forces fared especially well in 
the western states. 

Despite the success of reformers in abolish
ing or curtailing state grand jury systems, 
the institution was not without its de
fenders. 

SEEN POTENT GROUP 

"Amidst the abuse and the cries for re
form, there were some who sa.w the institu
tion as a. potent instrument of the people," 
Younger writes. 

Judge Herm.an Yerkes of Pennsylvania was 
one who retained the belief that grand juries 
could provide the means of extending demo
cratic control of government. In September, 
1901, he told Jurors of Bucks County that 
bodies such as theirs, representing the peo
ple of the community, were not outmoded or 
useless. 

In times of great public peril or in the 
event of deep seated abuses, Yerkes observed, 
"The divided yet powerful and also combined 
respon.sib111ty of the secret session of the 
grand jury ... has worked out great prob
lems of reform and correction." 

NOTION DISPELLED 

Yerkes dispelled the often repeated idea 
that because the United States was not ruled 
by a. tyrannical king, grand juries had ceased 
to be necessary as guardians of individual 
liberty. 

He explained that tyrants even more ir
respolhSible than the despots of old sought 
to dominate local, state and national govern
ments. 

Giant business (and now labor union) mo
nopolies, restless of legal restraints and party 
bosses who did not hesitate to break judges 
and create courts, took the place of tyran
nical monarchs as a danger to freedom in 
the United States. Against such ruthless 
forces Yerkes saw grand juries as powerful 
agencies of the people, challenging business 
or boss domination of government. 

WATCHFUL EYE NEEDED 

At a time when many legal scholars ad
vised abandoning the grand inquest as an 
archaic relic of the past, the Pennsylvania. 
Judge saw what they had fa.Ued to see, notes 
Younger-that there •Were eneinies of free
dom in America which demanded the watch
ful eye of the grand Jury 1f the American 
people were to control their government. 

About 14 years later, around 1915, a lay
man well experienced in the work of the 
grand Jury defended it as a valuable and 
democratic agency of the people. 

New York publisher George Haven Putnam 
recognized that inquests could be slow and 
unwieldly bodies which frequently tried the 
patience of Judges and prosecutors but he 
did not believe it was fair to judge the in
stitution solely on that basis. 

CONCERN FOR RIGHTS 

Democracy does not necessarily mean de
ficiency, Putnam reasoned. It means a care
ful concern for the rights of persons who 
have been arrested as well as the ability of 

citizens to initiate investigations of abuses 
in government and to make ofticials re
sponsible to them. 

After serving on blue ribbon panels in 
New York City over a period of 35 years, 
Putnam became convinced that no other 
institution provided such a. degree of popu
lar participation in government. He openly 
challenged the advice of former President 
Taft, who had opposed the institution, by 
contending that "there 1s no other way citi
zens can bring criticism directly to bear 
upon public ofticials." 

Putnam saw grand juries as more than 
mere law enforcement agencies. He recog
nized that during their term of omce, the 
Jurors acted as the representatives of the 
people of the country and in that capacity 
could call before them all public ofticlals, 
high or low. 

CAUSE COULD SUFFER 

When such bodies ceased to sit, the cause 
of popular government had suffered a severe 
blow. 

"Early in 1917, grand juries ceased to sit 
in England. The pressure of a. life and death 
struggle with Germany led Parliament to 
suspend them for the duration of the war," 
Younger relates. 

"Although the noise of battle hushed all 
but a few critics of the moves, some English
men saw the paradox in fighting for de
mocracy abroad while restricting it at home. 
They suggested that even a. democratic gov
ernment such as Britain's might need the 
strong check against arbitrary rule which 
grand juries provided. 

"Reformers in the United States were un
able to turn the war to their advantage as 
their counterparts had done in England. Fol
lowing the war, opposition to the grand Jury 
in both countries increased. Finally, Parlia
ment abolished grand juries in England, ef
fective Sept. 1, 1933. 

mEAS CHANGED 

"By the 1940's, however, the growth of 
dictatorship abroad and the entry of the 
U.S. into World War II convinced many 
thlnking Americans that institutions which 
protected the rights of the people were not 
outmoded. Fear of executive tyranny and in
fringement of individual liberty gave a new 
importance to the inquest of the people. 

"With war and other threats to freedom 
close at hand, mere efticiency xna.de less ap
peal. It became apparent to many persons 
that the grand jury was more than a means 
of bringing individuals to trial. It was an 
integral part of the American democratic 
government." 

Following World War U and untU recently, 
however, grand juries have been forgotten 
for the most part in favor of other investi
gatory and accusatory devices, including 
legislative committees and presidential com
missions in the ofticial sector and self-ap
pointed inquisitors and accusers such as 
Ralph Nader in the nonoftictal sector. 

Not that some of these inquisltions have 
not been useful. But as inqulsltions have 
proliferated, they have tended to become 
more and more careless with the rights of 
those under investigation and to escalate 
trading in more and more reckless accusa
tions. 

Thoughtful citizens, becoining increasingly 
concerned about this trend, are looking !for 
ways to counteract it. One of the ways re
ceiving attention is through the revival of 
the federal grand jury system, as a. means 
of protecting the rights and freedoms of the 
targets of the accused from these wide rang
ing and free wheeling accusers on the Amer
ican scene today. 

THE GRAND JURY-V: REVITALIZATION BILL 
BoGGED DOWN ZN HOUSE 

(By Loyal Meek) 
A bill which would give a. big boost to 

revitalization of the federal grand jury sys-

tem has been passed by the Senate and now 
faces an uncertain fate in the House. 

Known as s. 30, it is a package of meas
ures relating to the control a! organized 
crime in the United States. 

S. 30 was introduced by Sen. John L. Mc
Clellan (D-Ark.), chairman of the Senate 
Judiciary Subcommittee on Criminal Laws 
and Procedures, on Jan. 15, 1969, five days 
before President Nixon's inauguration. It 
was an outgrowth of recommendations made 
by President Johnson's Crime Commission 
in 1967. 

The new Republican administration soon 
gave S. 30 its support. Thus these measures 
to fight crime and corruption have a bi
partisan background. 

SNAGGED IN HOUSE 

They received overwhelining support untU 
they reached the House, Where they have 
run into a snag of opposition from some 
liberals who have raised the bogeyxnan of 
repression. 

The section of S. 30 with which thiS' se
ries of articles is concerned is Title I. It 
provides for the summoning of' special grand 
Juries at least once in every 18 month period 
in the 13 federal judicial districts having in 
excess of 4 million population and in other 
districts, including Wisconsin'S' eastern and 
western districts, where the attorney general 
determines the need on a case by case 'basis. 

While aimed primarily a.t organized crime, 
the special grand Juries would have powers 
to investigate and report on "noncrlminal 
Inisconduct, malfeasance or misfeasance in 
omce by a public officer" and to propose 
"recommendations for legislative, executive, 
or adininistrative action in the public in
terest based upon stated findings." 

SWEEPING POWERS 

These are indeed sweeping powers. But 
they are, at the same time, carefully re
stricted and controlled powers. 

The Senate passed S. 30 last Jan. 23 by 
a vote of' 73 to 1, with Sen. Lee Metcalf (D
Mont.) the lone dissenter. It acted after 
defeating, 13 to 59, an amendment by Sen. 
Charles Goodell (R-N.Y.) to delete the sec
tion allowing a. grand jury to report its 
findings with regard to noncriminal miscon
duct by public ofticials or employes. 

OBJECTIONS OUTLINED 

S. 30 is now in the House Judiciary Com
mittee, headed by Rep. Emanuel Celler (D
N.Y.). There it is encountering considerable 
last ditch opposition, primarily from the 
American Civil Liberties Union and a. New 
York Olty Bar Committee which have ob
jections to many, if not most, of the bill's 
provisions. 

In a letter to each senator last Jan. 20, 
the ACLU contended that S. 30 would "make 
drastic incursions on civil liberties" and 
that it runs "counter to the letter and splrlt 
of the Constitution." 

In a major Senate speech in June de
signed to counter the efforts to block s. 30 
in ·the House, McClellan answered the ACLU 
and NYBC objections point by point after 
characterizing them as indiS'Criininate and 
specious. 

"There are among us today," McClellan 
said, "self-appointed shepherds of civil Ub
erties who decry every attempt to strengthen 
the process of law enforcement in our so
ciety. 

"Like the shepherd boy who so long ago 
endangered his flock by sounding false 
alarms, these modern day shepherds run 
the risk, too, of endangering the civil liber
ties of us all. 

"TIDE OF LAWLESSNESS" 

"No civilized society can long permit with
in its domain an ever rising tide or lawless
ness. Such a tide 1s now lashing out against 
our society, and there are few who do not 
agree that it must be stopped and turned 
back. 
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"Nevertheless, I am concerned that there 

is a danger that if this difficult task cannot 
be accomplished now with the enactment of 
prudent reforms in the administration of our 
system of criminal justice, other less prudent 
steps wm be taken at a later time--to the 
detriment of us all ... " 

In support of the section on special grand 
juries, McClellan pointed out that they would 
be given a degree of independence from the 
court and prosecutor to insulate them from 
political influence in sensitive organized 
nrlmA investigations. 

SPECLAL FEATURES 

Independence would be achieved by au
thorizing a special grand jury to elect its 
own foreman and deputy foreman and by 
giving the jury the right to obtain review of 
any dispute between the jury and the court 
or prosecutor. This is one of the few features 
that the attorney general's office objected to 
in the entire anticrime legislation package. 

In defense of this provision, McClellan 
pointed out that, "like regular grand juries, 
these special grand juries will have the bene
fit of the guidance and assistance of the 
prosecutor and the court, but the measure 
of independence provided by Title I will en
able them to function as an effective investi
gatory body, acting without political fear 
or favor." 

Crime fighters regard this feature as of 
crucial importance. It is a key to effectiveness 
in battling organized crime, which, they say, 
cannot operate without involving public of
ficials somewhere along the line. 

CITES SAFEGUARDS 

McClellan emphasized that the new law 
would surround "the reporting power with 
safeguards which must be followed before a 
report critical of an identified individual can 
be published, including the right of the in
dividual to require that witnesses be called 
before the grand jury to present the individ
ual's side of the case, the requirement that 
the court determine that the evidence sup
ports the report before it is published, the 
right of the criticized individual to append 
to the report a rebuttal which is published 
simultaneously with it, and the right to 
obtain judicial review of the report prior to 
its publication. 

"Even so circumscribed by such strict lim
itations, the reporting power of the special 
grand jury will be a powerful instrument for 
public education and reform of government, 
and Title I will greatly aid the effort of our 
government and society against organized 
crime," McClellan said. 

RESPONSE TO BAR 

Responding to a resolution by the Ameri
can Bar Association Board of Governors call
ing for elimination of the provision em
powering grand juries to make reports on 
public officials, McClellan, in a Senate speech 
on July 21, pointed out that "such reports are 
now possible under the laws of 2'7 states 
(not counting Wisconsin), and they have 
proven, on the state level, to be effective and 
helpful in the administration of justice. 

"I am therefore convinced that the right 
to file these reports should be clarified and 
restored to the federal level under the sort 
of careful safeguards we have provided in 
Title I." 

THE GRAND JURY-VI: FOES OVERLOOK BENE
FITS, CITE POSSIBILITY OF ABUSE 

(By Loyal Meek) 
It would seem logical to assume that per

sons concerned Bibout protecting individual 
rights would be far rather than against legis
lation which would revitalize the federal 
grand jury s:ystem, including expansion of 
the reporting power. 

But the opposite seems to be the .case. The 
American Civil Liberties Union, for exa.m.ple, 

appears ada.ma.ntly opposed to a caa-efully 
controlled extension of grand jury powers. 
Oppo~nts imagine all sorts of abuses. 
Noting that pending anti-'crime legislation 

would empower a grand jury to make reports 
on noncriminal miSCIOnduct of any public of
fici•al or employe, an AOLU director envisioned 
reports criticizing "the high school jMlitol' 
who fails to sweep the halls prop~ly, ar a zoo 
attendant Who neglects his assigned duties." 

OTHER QUALMS 

A spokesman for the National Association 
of Counties worried that a grand jury could 
criticize him for perhaps missing too many 
county council meetings "Oir a federaJ. leg;is:
lator who misses 10 roll Ciall votes." 

ObViously, these go to ridiculous extremes 
to find reasons to ferur giving grand juries 
increased Teporting powers. 

In probing governmental inefficielllCy, gra,nd 
juries woUld have far bigger fish to fry before 
getting around to checking up on whether a 
high school janitor is sweeping !the halls 
properly. 

ABSENTEEISM ISSUE 

As for checking up on an elected official's 
record of attendance and voting at public 
meetings, si.Il!ce these 18ll'e matters of public 
record, they a.:re not things a grand jury 
would need to take time probing. 

But a grand jury might very weLl take into 
account a higlh rate of a-bsenteeism in con
nection with an investigation of allegations 
of misconduct on the pa,rt of an telected offi
cial. 

In fact, a tremendous backlog of unwhole
some situations that need gTand jury investi
gation has accumulated--such a pile of them 
that the primary problem might be where to 
begin. 

For example, a special federal grand jur:y 
might very well find it in order to investi
gate a community's drug problem. With ex
prunded powers, it might prove to be a higlh.ly 
effective instrument for ferreting out the 
pushers. 

In this connection, Sen. John L. McClellan 
(D-Ark.) , chief sponsor of legislation to 
strengthen the grand jury system, has asked: 
.. Who can be more qualified to evalu&~te the 
problems of drug traffic in the ghettos than 
the citizens who are exposed to this depravity 
on a daily 1basis?" 

NEED FOR CO-OPERATION 

"I do not believe," McClelland said, "that 
we can stop the drug traffic or solve any other 
problem associated with organized crime 
without the co-operation and participation 
of those who are the victims of criminal 
activity." 

This calls attention to one of the extra ben
efits to •be derived from a revitalized federal 
grand jury system. Through direct participa
tion, ordinary citizens called to serve on a 
grand jury receive an education and valu
able experience in the workings of their gov
ernment. In the idiom of the day, rt;hey be
come involved. 

Such direct participation could be a strong 
antidote to the feelings of apathy and aliena
tion now aflllcting the American body politic. 

In Wisconsin there has been a protracted 
political dispute over how seriously the state 
is infested by organized crime. A special 
grand jury investigation in the eastern dis
trict could issue a report that might, if it 
didn't settle the question, at least give a rea
sonably reliable indication whether organized 
crime is a significant problem here. 

KENT STATE TRAGEDY 

The KeDJt State tragedy offered an example 
of how a federal grand jury with reporting 
power could well serve the ends of justice. 

A team of newspaper reporters that pieced 
together a story on the Kent shootings evi
dently did a thorough job. Yet, no matter 
how well done, a press report lacks the ob
jectivity, credib111ty and finality that could 

be commanded by a report by a grand jury 
with the power to subpena witnesses and ·take 
rtestimony in secret. 

An investigation •by a presidential com
mission may be better than nothing but it 
will not begin to be ,as acceptable as one iby 
a federal grand Jury which woUld be much 
further removed from political prejudices and 
passions than any group appointed •by a 
Republican---or Democra,tic-president ever 
can lbe. 

OTHER TYPES OF REVIEW 

Those who seek to have pollee review 
,boards established to investigate such things 
as alleged police •brutality might better turn 
to the grand jury system. Likewise, some of 
the things proposed to be done •by consumer 
protection agencies and by ombudsmen 
might ·be done more effectively by grand 
juries. 

In his book, "The People's Panel," Rich
ard D. Younger points out that "the most 
important aspects of the grand jury are its 
democratic control -and its local character." 
Says Younger: 

"Governmental power has to a large extent 
replaced all other threats to a democracy in 
the United States. The increasing centraliza
tion of governmental authority and growth 
of a huge bureaucracy in no way responsible 
to the people has made it vitally necessary 
to preserve the grand jury. 

"It often serves as the citizen's only means 
of checking on political appointees or pre
venting illegal compulsion at the hands of 
zealous law enforcement officials. 

"At a time when centralization of power 
in Washington has narrowed the area of 
democratic control, grand juries give the 
people an opportunity to participate in gov
ernment and make their wishes known. . . . 

CHANCE TO PARTICIPATE 

"Citizen panels have demonstrated re
peatedly in the past that they could protest 
effectively in the name of the people against 
centralized authority. Today, grand juries re
main potentially the strongest weapon 
against big government and the threat of 
statism." 

In this era of demonstration and confron
tation, two words in Younger's assessment 
of the potential use of the grand jury stand 
out-"protest effect! vely." 

Certainly a grand jury report is infinitely 
preferable to bricks, fire bombs, shouted ob
scenities, political rhetoric and character as
sassinations as an effective means of protest. 

The strengthening of the grand jury pow
ers, as proposed in the anticrime bill now 
pending in the House, holds out a most 
promising way of restoring power of the 
people. 

"CHn.DREN IN TROUBLE: A NA
TIONAL SCANDAL" IN JUNE 1970 
READER'S DIGEST 

Mr. GURNEY. Mr. President, the June 
1970 issue of the Reader's Digest con
tains an article entitled "Children In 
Trouble: A National Scandal." The arti
cle was condensed from the book of the 
same title by Howard James, of the 
Christian Science Monitor. 

In an investigation of correctional in
stitutions for young people during 1969, 
James observes that these institutions 
are often places where children-some 
as young as 7 or 8--"have been brutally 
beaten, forced into homesexual acts, rub 
elbows with vicious criminals, and where 
solitary confinement is a common 
occurrence." 

The shocking accounts of neglect and 
brutality as portrayed by Mr. James are 
widespread and indeed a national scan-
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dal. Mr. James states that "few States 
are free of abuses." Mr. President, I am 
ashamed that Florida was not among 
those few. The Florida School for Boys, 
in Marianna, does not escape Mr. James' 
investigation. Several instances of bru
tality and total lack of humanity to
ward youngsters are recounted to the ob
vious revulsion of readers. 

Mr. President, I am happy to report 
that much in Florida has changed since 
Mr. James' initial visit to our State. Re
sponding to Mr. James' revelations, Flor
ida immediately set in motion processes 
that are today making the Florida Boys 
School a model for all such institutions 
across the land. Mr. Oliver J. Keller, Jr., 
was hired to head the Florida Division 
of Young Services. The results speak for 
themselves, Mr. President. In an article 
published in the Monitor of August 18, 
1970, James upon revisiting Marianna 
states: 

No institution has made such rapid prog
ress in the past year as has the Arthur G. 
Dozier School for Boys. It is apparent that 
the Florida reform-school system, once as 
bad as any in the Nation. is one of the best, 
if not the best--in terms of changing atti
tudes of boys .in trouble-in the South. Mr. 
Keller and his staff appear determined to 
make the system the best in the Nation. If 
progress continues at the present rate it 
seems certain this could happen. 

Mr. President, I ask unanimous con
sent that Mr. James' recent article be 
printed in the RECORD. While it is sad 
that such a situation as existed in Mari
anna was allowed to occur, Florida's ex
perience illustrates what can be done 
when we have the will to do so. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
CARING VERSUS CRUELTY-FLORIDA BOY'S RE

FORM ScHOOL WORKS ITS OWN REFORM IN 
SHORT ORDER 

(By Howard James) 
MARIANNA, FLA.-Under a searing summer 

sun, beneath scattered pines, stand the worn
out buildings of the Arthur G. Dozier School 
for BoyB----<all institution severely criticized 
by this writer in the Children !n Trouble 
series in the spring of 1969. 

Now a quick glance at the grounds sug
gests-erroneously-that little has changed 
since my first visit. 

The buildings appear the same. Boys in 
111-fitting T-shirts and jeans move quietly 
across the grounds in supervised groups. 
Some stlll work hauling garbage. Others 
spend their time in the laundry or kitchen 
or do other chores to keep the reform school 
operating. The academic program. is, perhaps, 
a bit better, but vocational training remains 
substandard. 

TALKING TO THE BOYS 
Steel doors have repl-aced the smashed 

wooden ones on 'the solitary-confinement 
cells. A fenced play area permits 1boys in 
the securit;y cottage to exercise-a unit rtha-t 
is still overused, housing some boys for 
minor :infractions. 

Talk 'to the 1boys and sta1f. ]t d.s then you 
learn of the phenomenal change that has 
taken place. Most of the anger, fear, frustra
tion, resentlment, and hatred lthalt permeated 
the reform school has faded. The grimness 
stm seen a.t facilities in l!'ex;as, Indiana, 
South .Carolina, and so many other states has 
been swept away. 

Irt is clear the Arthur G. Dozier School has 
changed'----<Significantly. Talk to Hubert Cook, 

staff veteran, who says conditions are the best 
he has seen in h'is 22 years at the J.nstitution. 
Mr. Cook runs the laundry and supervises 
between 18 and 24 1boys eooh day. 

"Things are so much 'better I don't know 
how to put it in words," he says. "The boys 
are more interested in t heir work. They have 
a good attitude. When I took over >the laundry 
12 years ago there had been 75 broken win
dows. We were averaging up to six or seven 
broken windows a mont h. But we've had only 
one broken in t he past six months. 

"We don't have a tenth O'f the stealing, 
in fact 'it•s stopped," oods Byron Vaughn, Mr. 
Cook's assist ant. "And we don't have clothing 
being damaged any more." 

Messrs. Cook and Vaughn insist they know 
of no staff members who are unhaippy with 
the change. Now most can go home in the 
evening wit hout the exhaustion that comes 
from having 'battled angry youngsters all day. 

!Community attit udes have changed as well. 
"I live in Marianna," Mr. Cook says. "The 

attitude of the people has changed as much 
as the boys have. They used to be frightened, 
but now they're proud of the school. The 
feeling is 100 percent better than it was. 

"Albout three months ago our pastor started 
a ministerial ·associa-tion program out here. 
The school is getting a lot more communit y 
support:• 

Or t alk to the boys, especially those who 
ha;ve been committed three or four times ito 
the reform school by local courts: 

"When I first came here it was bad, real 
bad,'• says one 16-year-old Negro youth. "I 
been here four times. In 1967 'they took me 
up to what they called the white house and 
beat me with a stra-p because I ran away. 
People would go wild on you, slap you around. 
'I1hey wouldn't give you enough !food. 

"Now, I think most of the people care !for 
you and want to help you. It still could be 
beiiter, 1but things have changed a lot." 

Richard is also 16, a white youth from 
northern Florida. He has been in the insti
tution twice for fighting. 

"There's been a lot of changes," he says. 
"There's a lot less fightin', and the kids are 
more concerned for each other. There seems 
to be more activities--softball, swimming, 
and trips. 

"You get to make some phone calls home 
now, and you can go into town to go shop
pin'. They've had girls here for parties, and 
they let some cottages go to parties at the 
girls' school, and there hasn't been so much 
sex between boys since they started that." 

The story is nearly the same throughout 
the institution. Of a staff of some 300, it 
seems clear that only a handful-probably 
fewer than a half dozen-assault youngsters 
With their fists. Authorities are weeding out 
these men day by day. And more employees 
who believed in the old two-fisted method 
are being converted to the new program of 
caring and helping. 

VISIT TO MINNESOTA 
What brought about the change? 
Oliver J. Keller Jr., who heads the Flor

ida Division of Youth Services, was brought 
in to turn the department around. Last year 
he and key staff members visited the reform 
school in Red. Wing, Minn. (an institution de
scribed in the Monitor series). Mr. Keller as
signed Ja-ck V. Blanton o! Miami to the job 
of starting similar programs in all Florida 
juvenile institutions. 

The Red Wing program was developed 
by HaiTy Vorrath of St. Paul, Minn. Mr. Vor
rath has taken a popular form of group 
therapy and with marked improvements has 
made it bts own. He says that his approach 
"stops all the hurting" that goes on and 
emphasizes love-"the kind of love a marine 
has when he crawls on h1s belly under fire 
to bring book a wounded buddy." 

One who watches youngsters participate 1n 
the Vorrath program recognizes that the 

give and take of the group discussions closely 
resembles the constructive support a young
ster can get in a large, happy family. 

At Marianna the superintendent, Lenox 
E. Williams, and his staff are improving 
the program each day. Mr. Vorrath recently 
visited the school for evaluation and staff 
training. 

The reform school at Marianna has not yet 
reached the level of the Red Wing institu
tion. But the Marianna school is far larger, 
and Florida spends less money !or sta1f, 
training, living quarters, !ood, and clothing. 

No institution has made such rapid prog
ress in the past year as has the Arthur G. 
Dozier School for Boys. It is apparent that 
the Florida reform-school system, once as 
bad as any in the nation, is one of the best, 
if not the best--in terms of changing atti
tudes of boys in trouble-in the South. Mr. 
Keller and his staff appear determined to 
make the system the best in the nation. If 
progress continues at the present rate it 
seems certain this could happen. 

MOLLENHOFF EXPOSES NASA. 
GENERAL ELECTRIC BLUNDER 

Mr. PROXMIRE. Mr. President, to 
what extent do the giant aerospace con
tractors unduly influence the award of 
Government contracts? Is there a con
flict of interest when a high Govern
ment official awards a contract to a firm 
where he was formerly employed or 
where he will be employ:ed when his term 
of public service is over? Are middle
sized and small businesses discriminated 
against in Government procurement 
matters? 

These and similar questions have been 
raised by the many improprieties dis
closed in military and space procure
ment investigators over the past several 
years. But nowhere have they been 
raised so sharply as in the $50 million 
communications satellites contract first 
awarded to General Electric and later 
rescinded and reawarded to Fairchild
Hiller. An investigation by the General 
Accounting Office into the original award 
to GE revealed major irregularities
among them preferential treatment for 
GE at the expense of its rival bidder 
Fairchild-Hiller. Perhaps the most dis
turbing fact in the case, however, was 
that the head of NASA, the Agency 
which made the award, subsequently 
resigned from the big Government posi
tion and went to work for GE as a vice 
president. 

It has now been revealed by Clark 
Mollenhoff. of the Des Moines Register, 
that Fairchild-Hiller•s contract has been 
held up so that GE can make up its mind 
whether to file a formal challenge with 
the space agency. According to Mr. Mol
lenhoff, George Low, the NASA's acting 
Administrator, has confirmed the delay 
and that no time limit has been set for 
signing the contract. The interested 
thing about this delay 1s that it 1s such 
a clear contrast with the speed with 
which NASA moved in signing the GE 
contract after the original award last 
Aprll. 

One cannot help wondering how it 1s 
that a Government agency can move so 
swiftly to sign a contract with one of its 
largest contractors and move so slowly to 
sign the same contract after it has been 
reawarded to a smaller finn. In 1969, 
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General Electric was NASA's fifth larg
est contractor, with over $150 million in 
awards-GE was also the Pentagon's 
second largest military contractor with 
over $1.6 million in awards. Fairchild
Hiller was NASA's 40th ranked contrac
tor with $6.9 million in awards-Fair
child-Hiller was ranked 43d as a military 
contractor. 

I ask unanimous consent that the most 
recent of Clark Mollenhofi's excellent 
articles on the GE-Fairchild-Hiller dis
pute, published in the Des Moines Reg
ister, of September 19, 1970, be printed in 
the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
NASA DELAYS oN FAIRCHILD SPACE AwARD: 

Awurs CHALLENGE FRoM GE 
(By Clark Mollenhoff) 

WASHINGTON, D.C.-The National Aero
nautics and Space Administration (NASA) 
has told General Electric officials :Lt w1ll not 
sign a contract with Fairchild Hiller until 
General Electric has made a deoislon on 
whether to Challenge the award of the $50-
million space contract. 

George Low, the acting administrator of 
NASA, confirmed FI1iday that there has been 
no time limit placed on General Electric in 
making the decision, and thait no time has 
been set for signing a contract with Fair
child Hlller. 

The lack of action 'in moving the contract 
has resulted in a protest by Representative 
Rogers Morton (Rep., Md.), on the "current 
inaction," and a request that NASA inform 
him of lUI planned schedule for signing the 
contract with Fairchild Hlller. 

Friday NASA appointed a committee to 
conduct a review of buying procedures to 
avoid challenges on major coilltra.ct awards. 

The original contract was let to General 
Electric last April amid charges by Fairchild 
Hiller of "irregularities and dnoonsistencles." 

Dr. Thomas 0. Pable, then administrator 
of NASA, disregarded the Fa.irohlld Hiller 
complaints and ·took steps to enter into a 
contract with General Electric. 

DEFENDS AWARD 
Dr. Paine, who has since joined General 

Electric as a vice-president, defended the 
award to GE, refused to give Fairchild Hiller 
evaluation papers and defended the fact 
that General Electric was given an ex·tra 
week to submitt its final bid. 

It was Paine who was the "selection offi
cer," and it was Paine who personally author
ized the cutting off of funds to Fairchild 
Hiller on Apr. 16 while continuing funding 
for GE throug~h July. 

A General AccoullJting Office report scalded 
the "irregularities" and "inconsistencies" of 
Paine's original decision, and on Sept. 5, a 
new NASA selection board announced a de
cision to reverse the declslon and give the 
con tract to Fairchild Hiller. 

In the two weeks Slince that decision, GE 
officials have said that ·they do not consider 
the contract dead, and they have noted that 
NASA has assured them rtha.t no contract w111 
be signed with Fairchild H1ller until GE has 
had full opportunity to study the record and 
make any challenge it wishes. Senator Hugh 
Scott (Rep., Pa.) ds backing GE. 

Representative Morton, the Republican 
National Oha.irma.n, sent a. letter to acting 
Administrator Low Friday, expressing his 
concern over reporm to bim by Fairchild 
Hiller that no contract has been awarded. 

Morton said tha.t he has been advised by 
Fairchild Hiller that "no contract has yet 
been signed; lthat in fact, holding period 
funding has not yet been reinstated, nor 

have they been able to obtad.n from NASA a 
firm date for negotiation and execution of a 
contract." 

TOO MUCH HURRY 
Low was deputy administrator of NASA 

under Paine, who only last Tuesday went 
back to GE as a Vlice-president 'in charge of 
the nuclear power program. Paine had been 
employed by General Electric for 19 years 
prior to joining NASA in 1968. 

Fa.irohild Hlller officials have contrasted 
the present delays a.t NASA in signing a con
tract with the speed with which Paine moved 
to sign a contract with GE last Aprll. 

Low said, "We were in too much of a 
hurry last April. We want to make sure that 
GE has every opportunity to study the rec
ord and raise any challenge." 

He said he believed the April decision 
for GE "was right on the basis of the rec
ord before us." He said he did not know 
on Apr. 7 and Apr. 8 that GE had been given 
an extra week to submit its rbid after Fair
child Hiller met a Feb. 27 deadline. Low said 
he could not remember when he found out 
about this defect in the original proceed
ings. He said he was unaware in April of 
the other "irregularities•' that are now es
tablished to have taken place at the God
dard Space Center. 

NO DISAGREEMENT 
Low said that Paine was the "selection 

officer" on the award, rbut that he was as
sisted by two other officials-Low and NASA 
genera:l counsel Spencer Beresford. 

Low said that Paine had asked both Beres
ford and himself for their views on the 
award ·before he had indicated that he too 
believed the award should go to GE on the 
basis of experience in the space field. 

Beresford said that he had never "dis
agreed" with the award, but that he did 
tell Edward Uhl, the president of Fairchild 
Hiller that he "reluctantly" voted for the 
award. 

Beresford said that he had made "a long 
argument that, on the basis of horse sense 
and general fair play," that the award should 
have gone ·to Fairchild Hiller. He said that he 
indicated a willingness to "go along" with 
the GE decision because he did not have the 
technlca:l knowledge to discuss the relative 
merits of the two designs, and because on 
that last submission, GE did have "a better 
price." 

Subsequent events have disclosed that the 
better price was achieved through some ques
tionable cost cutting techniques used by 
GE that were barred to Fairchild Hiller. 

SUGGEST SUBCONTRACT 
Beresford said Friday that he was un

aware at the time that GE had been per
mitted a Mar. 6 deadline while Fairchild 
Hlller was forced to meet a Feb. 27 deadline. 

Beresford told The Register that he learned 
from Fairchild Hiller people that there was 
to 'be a cutoff of funds, and rhe then sug
gested that there be maintenance of fund
ing so Fairchild Hll•ler would not 'be irrepa
rably injured while GE continued to receive 
money through July. 

According to Beresford, Paine declared 
that it was normal procedure to cut funding 
for Fairchild H11ler and that he did not be
lieve there could be any explanation for 
spending tax money for just standing by 
with no services. 

Beresford said he suggested that perhaps 
there might be some way for NASA to talk to 
GE about a subcontract for Fairchild HUler, 
or some other contract that might keep them 
going until the GAO finished its investiga
tion. 

Pa.lne said another contract might provide 
the answer, but GE wasn't interested, and 
the whole matter was dropped a few days 
later, Beresford said. 

SEES WEAKNESSES 

In announcing formation of the commit
tee to review buying procedures, Low said, 
"What was good enough for the sixties may 
not be good enough for the seventies." 

"Was the original award too typical of the 
procedures used in the award of the sixties?" 
Low was asked. 

Low said he did not mean that it was a 
result of the system that NASA used in the 
sixties, but that there were "weaknesses" in 
the system that had permitted the irregu
larities in the award to GE. 

Low said that the GAO report on the GE 
award, and the subsequent re-evaluation by 
NASA had pointed up many weaknesses. 

Should Paine, a former employe of GE, 
have had a role in the award to General Elec
tric? Low was asked. 

Low said that it was his understanding 
that at the time of the award in April, and 
in subsequent actions in April, May, June 
and early July, Paine did not intend to Te
turn to General Electric. 

Low has named Beresford to the eight
man steering committee at NASA to examine 
NASA procurement procedures and to recom
mend ways in which the space organization 
can avoid the problems in the controversial 
award of .the application technology satelllte 
(ATS) contract to General Electric in April. 
The chairman will be Richard C. McCurdy, 
associate administrator for organization and 
management. 

The review is taking place as Senator Wil
liam Proxmire (Dem., Wis.) launches an in
vestigation into the manner in which NASA 
handled the ATS award. He wlll stress the 
"irregularities" pointed up by GAO and the 
special ,review committee and the possible 
"confiicts of interest" involved in Paine's 
role. 

COOPERATION AMONG LAW-EN
FORCEMENT AGENCIES 

Mr. HOLLINGS. Mr. President, in this 
day of soaring crime rates, it is impera
tive that there be the utmost cooperation 
among the law enforcement agencies of 
all areas. 

I invite attention today to an example 
of how one city, Greenville, S.C., has met 
the ever-present challenge to modernize. 
As cities grow, the problems of law en
forcement obviously become more com
plex. Old ways of doing things no longer 
suffice. This is especially true of police 
communications. Law enforcement agen
cies can only be as em.cient as their com
munications system. 

Sgt. Jack N. Lister of the Greenville, 
S.C., police department has written an 
interesting and informative account of 
how his city tackled and solved the prob
lem of updating its communications. 
Greenville has set a pattern which other 
cities would do well to emulate. I invite 
attention to the article in the hope that 
other areas may profit from the Green
ville experience. 

I ask unanimous consent that the ar
ticle be printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
A MODERN TELECOMMUNI.CATIONS CENTER FOR 

EFFECTIVE LAW ENFORCEMENT 
Communications are the lifeline of effective 

law enforcement. As cities grow in size and 
population, police responslbllities also in
crease. Larger quarters become necessary and 
more officers are needed to serve the public. 

Outmoded and inadequate oommunica-
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tions facillties will negate other improve
ments and advancements if delays and over
loads become excessive. With this thought 
in mind, 2 years ago the Greenville Police 
Department established a project team to 
analyze and plan a modern police telecom
munications center. Assistance was provided 
by engineers from a prominent firm specializ
ing in radio communications and from the 
local telephone company. 

The term's objective was to design a sys
tem which would provide the following: 

1. Adequate communications under emer
gency as well as normal conditions. 

2. Coordination of police operations with 
those of other law enforcement agencies as 
well as with the fire, traffic engineering, and 
public works departments. 

3. Effective use of limited manpower. 
4. Data processing for making evaluations 

of manpower deployment and intelligence 
regarding hazardoU;S traffic locations and 
criminal activity. 

In July 1969, an application was made to 
the Governor's Highway Safety Coordinator 
for a grant under the Federal Highway Safety 
Act of 1966 to finance one-half of the esti
mated $150,000 cost of the department's 
~Communications system. Tbis application 
was approved by the Governor's Highway 
Safety Commission and subsequently by the 
National Highway Safety BlU"eau. The mayor 
and city council provided a special appro
priation to finance the city's share of the 
cost. 

In November 1969, the new telecommuni
cations system for the Greenville Pollee De
partment began operation. The equipment 
in this communications center was specifi
cally manufactured according to the project 
team's final design for the department and 
is not a stock-manufactured product. 

The old police radio communications sys
tem had one-frequency, one-channel capa
bility which was inadequate even under nor
mal operating conditions. It was subject to 
interference from many sources, such as gen
erators and other machinery located inside 
industrial plants. The car-to-car transmis
sions were unreliable with numerous "dead 
pockets" within the city's area, where neither 
base nor car-to-car transmissions could be 
made. 

Our new center allows the police dis
patcher to simply and effectively coordinate 
pollee activities. Each call for pollee service 
received at the console is recorded on mag
netic tape. The dispatcher has complete con
trol of four new pollee channels plus access 
to fire, public works, and State police chan
nels. At each of three positions the dis
patcher can transmit on any selected chan
nel or simultaneously on all channels. All 
channels are recorded on magnetic tape. 

To further enhance the efficiency of the 
system, we installed new solid state mobile 
radios in all police vehicles. These mobile 
units use all four channels and can expand 
to 12 channels or 24 frequencies. Channel
switching is controlled by a rotary switch on 
the radio control head. Any voice messages 
transmitted from one of these mobile units 
are sent through one of four strategically 
located repeater stations. These stations au
tomatically repeat the message with a much 
stronger signal to insure its reception by 
all other units on that channel. 

IMMEDIATE ASSIGNMENT 
When a call for pollee assistance is received 

at •the console, the operator records the per
tinent information on a pre-numbered com
puter card and ·immediately inserts dt into a 
special clock that stamps the date and ·time 
of day. The card is then ;passed :to the dis
patcher who asS'lgns an appropri'a'te vehicle 
to answer the call. The card is a-gain stamped 
with the time that the call was assigned for 
investigation. After the call h'aS !been as
signed, tthe card is placed :1n a s'tatus slot on 

the console which gives the 'Clispatcher a 
visual display on the status m.a.p. 

The status map is d'ivided into &lph:albeti
oal districts, such as Adam, Bravo, Charlie, 
etc. 'When the complaint card is pla.ced .in 
the status slot, the light in the district to 
which rthe vehicle was dispatched changes 
from green to red. At a glance the dispatcher 
is able to determine the number of men and 
vehicles he has on call and how many he has 
available for assignment. 

When the vehicle -assigned arrives on the 
scene, the officer notifies the dispatcher who 
clocks the arrival time. Upon completion of 
his investigation, the field officer makes notes 
pertinent to his investigation on a field in
vestigation report while the facts are still 
fresh in his mind. The original of this trlpli
caite report is later matched With .the original 
call oard. The second copy Will •be retained 
by rthe officer for his records. 

TOTAL RESPONSE TIME 
If the nature of the case is such that ad

ditional in-depth investigation is required, 
the detective division or juvenile and narco
tics section Will receive the third copy. The 
information on this field report will bring 
them up to date on what actions harve al
ready been taken in the initial investigation. 
From the information contained on rt;hese 
documents, we can determine the total re
sponse time to the call. 

In addition to the time element, we also 
know the type of complaint (which is coded 
under the FBI Uniform Crime classification 
code), the name of the complainant, his or 
her address, and the area of the city in which 
the alleged violation occurred. The field in
vestigation report and the disposition code 
give us full details on each call investigated 
by every officer in the field. This informa
tion can be used to evaluate the individual 
officer's performance, as well as that of the 
whole department, and provides information 
relative to the number of crimes by types in 
each of the districts within the city. 

To bring about a well-planned program 
of selective enforcement, we place this in
formation into the data bank, which gives 
us instant retrieval and, in some cases, a 
modus operandi to use as a lead in criminal 
investigations. The new telecommunications 
system, utilized in conjunction with the 
computer, provides a most sophisticated ap
proach to law enforcement. 

Until the new system was installed, the 
Greenville Pollee Department was served by 
a manually operated switchboard with eight 
incoming lines and 38 extensions throughout 
the department. In order to make an out
going call, a caller had to signal the PBX 
operator for an outside line. He then dialed 
his call. For interior calls, the operator man
ually made the connections. 

For many years this system had been ade
quate for the needs of the department, but. 
as Greenv1lle grew rapidly and as the volume 
of pollee activities increased proportionate
ly, we realized that along with new radio 
communications we would also need a new 
telephone system. Any new system would 
have to handle a greatly increased number 
of calls as well as provide adequate fiextb111ty 
and speed, particularly if we should experi
ence a major disaster or disorder. 

Local telephone engineers designed a sys
tem specifically tailored for the department's 
needs and demanding workload. Under this 
system routine calls are handled efficiently, 
and in an emergency the system can instantly 
be expanded for speedy handling of a greatly 
increased volume of incoming as well as in
terior communications. 

The entire system is now dial operated with 
12 llnes for incoming calls. Special features 
permit calls to be placed on hold or trans
ferred to other phones and three-way con
terencing to 1be established instantly by press
ing a button. I! an officer is already talking 
when he receives another incoming call, the 

equipment signals him with a tone to let 
him know he has a call waiting. As soon as 
he completes his conversation and breaks the 
connection, his waiting call rings him with
out assistance from the PBX operator. 

Another important feature permits the 
console operator, should he receive a call 
indicating a major community problem or 
disaster, to throw a switch and immediately 
activate the emergency communications cen
ter. This emergency center provides four ad
ditional positions for answering incoming 
calls. These calls are answered quickly and 
automatically recorded. This information can 
then be radioed to pollee vehicles, ambu
lance, firefighting and other eme~ency serv
ice vehicles. 

The new telecommunications system of our 
police department presents an outstanding 
improvement in the effectiveness of law en
forcement in the city of Greenville. 

THE WORK OF POW-MIA FAMILIES 
Mr. DOLE. Mr. President. Col. Frank 

Borman's appearance before Congress to
day marks a high point in efforts to 
bring the status of U.S. servicemen cap
tured or missing in action in Southeast 
Asia to the attention of the American 
public and the world. 

For the past few years, these brave 
men and their situation have been the 
concern of an increasing number of in
dividuals in and out of public life. That 
this interest has been stimulated, sus
tained, and expanded is due chie:fly to 
the efforts of a group of women, wives, 
mothers, and sisters of POW's and ~MIA's, 
who have mounted an intensive cam
paign to generate awareness of their 
loved one's plight. Their efforts, as their 
cause, are unique in the history of our 
Nation, and their dedication, zeal, and 
determination are unmatched by any 
group or movement. 

The story of these courageous and tire
less women is told by Daniel St. Albin 
Greene in the September 21 edition of 
the National Observer. I ask unanimous 
consent that it be printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
POW WIVES' NEW TACTICS SHOW SIGNS OF 

SUCCESS: ENEMY'S TONE CHANGES, MAt£ 
COMES THROUGH AFTER FAMILIES ABANDON 
SILENT AGONY, DISCREET DIPLOMACY 

(By Daniel St. Albin Greene) 
For five years U.S. officials tried every 

tactic of traditional diplomacy-oblique ne
gotiation, reason, castigation-in vain ef
forts to liberate American captives in Indo
china, or at least find out what has hap· 
pened to them. For five years nothing 
worked. 

Finally, last year traditional diplomacy 
gave way to an unorthodox new inltiative, 
and "wife power" gradually emerged as a 
formidable, though unofficial, diplomatic 
weapon. Consequently or not, more progress 
has been made on the POW front since the 
women of the missing men went public than 
in the previous five years. IDevelopments last 
week were the most hopeful to date: 

At the Paris peace talks, the Communists' 
Provincial Revolutionary Government of
fered an eight-point peace proposal grounded 
on a total withdrawal of U.S. troops by next 
June. The Viet Cong's most provocative of
fer: to open discussions on "the question 
of releasing captured military men." 

A joint session of Congress was set for this 
week as "a manifestation of the unity of 
the American people and their deep resent-
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~ent over the manner in which prisoners 
have been treated." Former astronaut Frank 
Borman was invited to report on his recent 
travels to 12 foreign capitals in a Presiden
tial campaign to generate pressure on the 
Communist Vietnamese to abide by inter
nationally recognized standards of POW 
treatment. 

Mail from North Vietnamese prison camps 
has picked up substantially. Members of an 
American antiwar group returned from 
North Vietnam last week with a 'bundle of 
374 letters from prisoners. 

Relatives of missing and captive men, and 
some Government officials, were clearly en
couraged by these developments. Yet hope 
was wrapped in suspicion. 

Behind this is a story of systematic in
humanity, mental torment, and courage by 
those who endured it all: the survivors of 
1 576 Gis classified as POW or MIA (missing 
i~ action), and their families, who don't 
know which of them will ever return home. 

THE QUIET APPROACH 

The early years, when the relatives wa.ited 
and worried in private, were the hardest. 
During the Johnson Administration-as an 
inconspicuous force of military ''advisers" 
grew into a full-blown army--efforts on be
half of captured servicemen were cloaked 1nJ 
'diplomatic secrecy. FearfUl that the enemy 
mighlt use any excuse to take revenge on 
downed airmen for the destruction done by 
their bombing raids, U.S. spokesmen seldom 
made public statements about the POW is
sue. w. Averell Harriman, President John
son's limperturba~ble ambassador-at-ls.rge in 
charge of POW negotiations, went albout hl1s 
business tactfully, unobtrusively, patiently. 

The quiet approach was loudly d.nterrupted 
in the summer of 1966, though, afrter cap
tured airmen were paraded through angry 
North Vietnamese crowds, and reports were 
circulated that Hanoi meant to try some 
caiptives as "air pirates." The ominous re
ports evoked pleas from the Pope and the 
United Nations, as well as a. thunder of 
wa.rn.1n.gs from Washington. The strongest 
came from Richard B. Russell, chairman of 
the Senate Armed Services COnunittee, who 
vowed that executions of American prisoners 
would be answered by "the wpplication of 
power thrut will make a. desert of the1r 
country:• 

The threats of show rtrials soon subsided, 
and U.S. officials resumed their cool cam
paign to repatr!iate prisoners. Relatives were 
cautioned not to say anyth.ing that might aid 
the enemy in attempts to brainwash captives 
or weaken their morale. 

There were other reasons to keep quiet. 
Public identification of a missing man who 
had somehow evaded the enemy, it was 
feared, might reduce h!is chances of ultimate 
escape. Public atrtention also could conceiv
albly make things difficult for the family of a 
missing man: Some have been torm.ented by 
cra.nk phone calls and letters, by harpies and 
charlatans, by seducers, by .antiwar zealots. 

To many wives, reticence simply made life 
easier. During a rare evening out recently aJt 
the Officers Club on Randolph Air Force Base, 
in San Antonto, Judith Blevins went into 
some of the social problems of being a POW 
wife: "For the longest time, I wouldn't tell 
anyone my husband was a prisoner. Occa
sionally I'd be asked about my husban-d, and 
I would say he was missing in action. Then 
I would have to explain, which would make 
the otiher people feel awful for even asking, 
and everybody would be terribly em
barrassed." 

The strategy of cool diplomacy was 
grounded on the official assumption that 
a prisoner-exchange agreement would be 
worked out before too long-after Hanoi had 
milked the POW issue of all its propaganda 
potential. History fed this attitude. After all, 
U.S. fighting men had never been held by 
a foreign power longer than the 3¥2 years 
America was engaged in World War II. 

American prisoners who survived the brutal 
conditions of captivity in the Korean War 
(38 per cent of the 7,140 captives had died) 
were repatriated within three years of the 
beginning of hostilities. 

Recalls Adelyn Wilson, an attractive 
mother of three who has been waiting three 
years in San Antonio for her husband to 
come home: "When he was shot down, I 
felt, well, he'll be there a year or two. Every
body was hoping then that everything would 
be settled in one or two years. But now ... 
I just can't see an end in sight." 

Another reason for guarded optimism was 
that North Vietnam was one of 123 nations 
that had signed the Geneva Convention 
Relative to the Treatment of Prisoners of 
War. This treaty had issued from a world
wide recognition after World War II that 
the basic human rights of war prisoners 
should be protected while they were de
tained. At rthe very end of the treaty, how
ever, are three "reservations" the Demo
cratic Republic of (North) 'Vietnam re
corded when it signed in 1957. One of these 
states that "prisoners of war prosecuted 
and convicted for war crimes or for crimes 
against humanity, in accordance with the 
principles laid down by rthe Nuremberg 
Court of Justice, shall not benefit from the 
present convention .... " It was an ominous 
footnote. 

But by the end of 1968 and the Johnson 
regime, hope had dissolved into bleak des
pair. The diplomats were stumped, the 
families of missing Gis were desperate. 

Inexplicably, for four years the Com
munist Vietnamese had ignored U.S. pleas 
for a list of American prisoners. They had 
consistently refused to permit inspections of 
their POW camps by neutral teams from 
the International Red Cross or any other 
body. They had refused to release sick and 
wounded captives. Most irrational of all, 
they had permitted only about 100 prisoners 
to write home. 

All this was in flagrant violation of the 
Geneva Convention. Yet Hanoi has stub
bornly denied that charge on the grotm.d 
that the United States is in'Vading North 
Vietnam without a declruration of war, there
by forcing its troops to be war criminals un
qualified for Geneva Convention protection. 
(This argument ·ignores Article 2 of the 
treaty, which a~pplies its provisions to any 
"armed conflict which may arise between 
two or more of the High Contracting Parties, 
even if the state of war is not recognized by 
one of them.") North Vietnam, furthermore, 
has never been wil11ng to exchange prison
ers because it won't acknowledge that its 
troops are fighting in South Vietnam. The 
more than 36,000 inmates of South Vietna
mese POW camps, including about 8,000 
North Vietnamese soldiers, are "patriots" il
legally detained, according to Hanoi. 

The Nixon Administration decided that 
a new approach was needed. "It just didn't 
make sense to us to keep quiet any longell",'• 
says Richard D. Capen, Jr., legislative-affairs 
assistant to the Secretary of Defense. 

BREAKING THE SILENCE 

So in May of last year, Defense Secretary 
Melvin Laird held a press conference. "There 
is clear evidence," lhe declared, that the 
North Vietnamese are not "treating our men 
humanely." In his blunt statement and a 
supplemenrtrury briefing for newsmen, the 
stark facts of the POW outrage were lafd 
out. From then on, as one Defense Depart
ment official put it, the case for war prisoners 
would be aired in "the court of world opdn
ion." 

Mobilizing publlc support for imprisoned 
Gis was not a novel idea, of course. The same 
notion had struck Sybil Stockdale a year 
earlier. An articulate, self-reliant blonde 
with four sons and an insuperable spirit, she 
was simply not cut out to .passively sit 
around and hope for the best. 

At a House Foreign Affairs Committee 

lhearing last May, Mrs. Stockdale explained 
frankly why she had chosen to go her own 
way: "After I learned that my husband was 
being held a prisoner in North Vietnrun, I 
tried to determine what his rights were as 
the captive of a foreign government. I was 
counseled by the U.S. Governmelllt that it 
was in my husband's best interests for me 
to remain quiet about the fact that he was 
a prisoner. I have never been able to de
termine the rationale for this policy .... " 

She never paid much attention to it either. 
In 1967 she tried vainly to get somebody to 
bring the subject before Congress. Then she 
and 33 other wives in the San Diego a;ea 
formed an organization to seek ways to help 
their missing husbands. By 1968, she was 
convinced that the best way was "letting the 
world know the truth about the rights of our 
husbands and sons as captives of a foreign 
government signatory to the Geneva Conven
tion, and North Vietnam's total violation of 
its most basic tenets." 

That's what Sybil Stockdale has been do
ing ever since. About the time the Defense 
Department was weighing the risks of a more 
aggressive POW policy, she was corresponding 
with other families about a matter of mutual 
concern: Since September 1968 the flow of 
mall from prison camps, which had been a 
sporadic dribble at best, had dwindled to 
nothing. Mrs. Stockdale's mail campaign in
stigated a deluge of telegrams to the North 
Vietnamese delegation in Paris, pleading for 
news of missing loved ones. By April 1969, the 
month before Mr. Laird's press conference, 
skimpy notes from prisoners were trickling 
in again. 

other local groups of POW familles began 
sprouting up around the country. More and 
more women who had long concealed their 
strained emotions began making speeches, 
talking up the POW problem on radio and 
television, promoting write-Hanoi campaigns, 
and badgering Capitol Hill for more action. 

Out of all this activity grew the Nationa l 
League of Families of American Prisoners 
and Missing in Southeast Asia, which opened 
a Washington headquarters in June in offices 
donated by the Reserve Officers Association, 
across from the U.S. Capitol. Mrs. Stockdale 
is chairman of the board. Iris Powers, the 
ebullient mother of a missing Army hell
copter pilot, moved up from Florida to be
come the full-time national co-ordinator. 
The league, which has about 3,000 members, 
dispenses POW information, prods law
makers and Government officials, maintains 
a communication network linging families of 
missing Gis, and is forming a speakers• 
bureau. Vice President Agnew donated $12,-
500 to the league from royalties he received 
from two companies producing watches and 
T-shirts bearing his caricature. 

After years of waiting for diplomats to do 
something, the women were finally taking 
matters in their own hands. 

Their Eurasian if.nvasion began a year 'S.gO. 
Wives, kids, and p!arents of missing men 
began trooping to the North Vietnamese and 
National Libera.tion Front (Viet Cong) mis
sions in Paris. Some were received cordially 
but coolly; other were harangued about U.S. 
"war crimes" and derided i8S dupes or agents 
af the U.S. Government. Many others hrave 
besieged Oommunist diplomats with letters, 
phone calls, and telegra.ms. 

Last Christmas eve, Texars millionaire H. 
Ross Perot flew 58 wives and 94 children to 
Paris in a chartered jetliner. 

Two oomely young Air Force wives from 
Dal1as were among the first to be received by 
the North Vietnamese in Paris. The memo
ries of the encounter, shared in a. recent 
get-together at Barbara "Bonnie" Singleton's 
suburban home, are bitter. 

"I'm very emotllonlal," acknowledged Joy 
Jeffrey, who did not know whether she was a 
wife or a widow at the time of the meeting. 
"When I saw the bitterness in their f<aces, 
I was terrified for my husband." l.Ja.st May 
she received her first letter f.rom Capt. Rob-
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ert Jeffrey since Dec. 22, 1965, two days after 
his jet was bltasted out of the sky on his 
third day in Vietnam. 

Mrs. Singleton, whose husband's rescue 
helioopter crashed on h!is second mission, a 
few weeks before Bob Jeffrey went down, re
membered that her hosts kept referring to 
the POW question •as a "Sinall matter." The 
visitors were advised to go ba.ck home, "gath
er the masses, and demand that all Americans 
leave Vietnam." she said. "They gave us the 
name land address of a man they were sure 
we had never heard of, and told us to contact 
him: Rennie Davis." (Mr. Davis, a Chicago 
Seven defendant tand a major figure in the 
•antiwar movement in this country, had 
helped arrange the rE>lease of three U.S. sol
diers by the VietCong in 1967.) 

Other wives have become unofficial globe
trotting ambassadors in the widening cam
paign ,to galvanize public sentiment. I.Jast De
cember, Mrs. Stephen P. Hlanson, Mrs. Roose
velt Hestle, Jr., Mrs. John K. Hardy, Jr., and 
Mrs. Arthur S. Mearns traveled some 30,000 
miles seeking support from other nations. 
They were rudely rebuffed in Moscow. They 
learned in the Middle East that Israel and 
Arab nations promptly exchange prisoners, 
POW linformation, and sometimes even ~the 
bodies of those who die in captivity. In Vien
tiane, Laos, they were disheartened to learn 
that mall sent to Gis believed to be held in 
Laos was crammed in shoe bOxes collecting 
dust in the rundown villa of the Communist 
Pathet Lao representative. 

It remains to be seen what the women's 
campaign is accomplishing. Ross Perot, who 
has vowed to spend whatever it takes to get 
the men released, is convinced that the 
mounting public pressure is making an im
pact on Hanoi. "As a nation, the North Viet
namese have an inferiorLty complex,'' he told 
congressmen in May. "If you really pressure 
them on the issue, they will react. When I 
first began talking to North Vietnam, every
body told me to 'be polite. I was, and nothing 
happened. Finally, I told them, 'You are 
nothing but animals.' At that point, we 
started talking business, because they want
ed to assure me that they were really hu
mane people, a first-class nation, and they. 
wouldn't mistreat these men. Making the 
treatment of our men a visible issue in the 
United States will bring the North Viet
namese to their knees." 

Harsh reality indicates Mr. Perot is overly 
optimistic. The National Liberation Front 
repeatedly has insisted that the POW ques
tion can be resolved only as part of a de
tailed program it has proposed to end the 
war-with a total withdrawal of U.S. troops. 
Government officials theorize that the Com
munists plan to use the POW issue as their 
trump card when the diplomatic dealing 
reaches a climaX. 

Even so, the Communists' obduracy on 
some prisoner matters has softened a bit 
since the Government, and the women went 
public before Secretary Laird's May 1969 
declaration, 638 letters had been received 
from 103 prisoners. At last count, 324 cap
tives had been heard from. 

The mail increase is largely due to an 
agreement worked out between Hanoi and an 
American antiwar group last December. This 
resulted in the establishment of the Com
mittee of Liaison With Families of Service
men Detained in North Vietnam, headed by 
Cora Weis, the wife of a New York City law
yer and a women's-liberation activist. 

Mail regulations have been established 
too. Theoretically at least, each prisoner in 
North Vietnam is permitted to receive, and 
to write, one letter a month, and to re<:eive 
one package of no more than six pounds 
every other month. Each message must be 
written on small notepaper with six lines. 

Depending upon a "peacenik" group for 
the only mail delivery out of North Viet
namese prison camps is, to say the least, dis
tasteful to many families. The Government is 
not happy with the arrangement either. But 

for the time being, the committee is the only 
mail channel available. 

The Committee of Liaison released a list 
of 335 names that, Mrs. Weiss says, was veri
fled by North Vietnam as the full roster 
of Americans it was holding last winter. The 
Defense Department insists it is not a com
plete list. 

In fact, there is no way of knowing how 
many Ois are in the hands of Communist 
forces in Indochina. An official list of cap
tives has never been provided by North Viet
nam, the Viet Cong, or the Pathet Lao. The 
Defense Department tally is 1,576 missing or 
captured; some 400 men have been on the 
list more than four years. The department 
has reason to believe that 457 of the men 
are prisoners, 376 of them in North Vietnam. 
The other 1,119 are carried as MIA. The Gov
ernment POW figures have been compiled 
from prisoners ,identified in propaganda. ma
terial dispensed by Hanoi, letters from prison 
camps, and reports from men who have been 
released or escaped. Fourteen known pris
oners, !or instance, were recognized in a 
propaganda film of a POW Christmas service 
that was given to Rep. Roger Zion by North 
Vietnamese representatives in Paris last 
month. Among the filmed group was Navy 
Lt. Everett Alvarez, who has been a war pris
oner longer than any American serviceman 
in history-more than six years. 

Almost all of those known to be immured 
in North Vietnam are Navy and Air Force 
fliers. In contrast, little is known about the 
796 men-most of them Marines and sol
diers--who have been swallowed up by the 
jungles of South Vietnam and Laos. Only 
one letter has ever been received from any
body held in a VC pr.ison camp. 

Several Ois who got out have told about 
them, however. The best authority is Army 
Maj. James N. Rowe, who escaped in Decem
ber 1968 after five years and two months of 
confinement in a jungle camp deep in the 
U Minh forest. He has related an incredible 
chronicle of near-starvation, frequent beat
ings, and almost unbearable loneliness. He 
spent most of his time in a. cage about four 
feet wide, six feet long, and four feet high. 
At night leg irons were clamped on him. 
Other prisoners were kept in similar huts 
arranged in a semicircle around a. central 
guard post, but they were forbidden to com
municate with each other. 

Prisoners in the north are held in less 
primitive circumstances, but their ordeal has 
its own peculiar brands of mental torture. 
These have been described by nine Ameri
cans who have been released by North Viet
namese, six in 1968 and three last summer. 
Each group was handed over to representa
tives of the American antiwar movement. 

Far from these Asian pestholes where men 
waste away or survive on faith and memories, 
their women suffer, too, in different ways. 
The wife who's certain her husband is a pris
oner has no way of knowing how long he will 
be gone. Will the children be grown up the 
next time he sees them? 

Worse than her situation is the legal limbo 
enveloping the wives of men on the MIA list, 
such as Sharon White of St. Petersburg, Fla. 
Almost three years after Lt. Col. EdwMd 
White II died with two other astronauts in
side an Apollo space capsule at Cape Ken
nedy, his kid brother, James, was shot down 
over Laos. Air Force Captain White--whose 
ambition had been to become the family's 
second astronaut-dropped out of sight in 
November 1969, and hasn't been heard from 
since. Yet Sharon White has not given up 
hope. Every month she writes four letters to 
her husband on the standard little six-line 
sheets, and mails each to a different place: 
the Pathet Lao representatives in Hanoi and 
Vientiane, and Laotian and American Red 
Cross headquarters. They <are never answered. 

"Even though it seems impossible," Mrs. 
White says, "I feel that somehow Jim will 
walk out of that jungle and someday knock 
on the door." 

The troubles that beset POW families are 
more emotional than material. Most of the 
wives, being dependents of officers, are well 
provided for. An Air Force captain's salary, 
housing allotment, and flight and combat 
pay, for instance, add up to nearly $1,100 a 
month, and much of that is nontaxable. Men 
in captivity are usually promoted as soon as. 
they are eligible (James Rowe was a first 
lieutenant when captured, a major when he 
escaped). Congress recently authorized an 
appropriation ,to compensate, s.t the rate of 
$5 per day, captured U.S. servicemen detained 
under conditions contrary to the Geneva 
Convention. 

Dependents of missing enlisted men, most 
of whom have •been killed or captured by the 
Viet Cong in South Vietnam, get along on 
substantially less than officers' families do. 
But all of them are entitled to free Govern
ment services, such as medical treatment and 
legal assistance, and they may live rent-free 
in some military bases if they choose. More
over, casualty officers are always available to 
assist the families in every way imaginable, 
from helping a wife without a. power of at
torney sell or trade the family car, to taking 
a fatherless boy to a baseball game. 

As always, the military services take care 
of their own. But what about the wife-or 
presumed widow-who has waited long 
enough, and wants to begin a. new life? 

HUNDREDS ARE PROBABLY DEAD 

The tragic fact is that hundreds of the 
missing men are probably dead. One Govern
ment official working on the POW quandary 
says a "conservative estimate" would be that 
500 o'! the 1,576 missing men are alive. Yet 
no missing man may be declared dead until 
after all prisoners have been repatriated and a. 
thorough investigation made into the cir
cumstances of his disappearance (389 MIA 
servicemen in the Korean War have never 
been accounted for). 

For the woman who wants to remarry, 
military and Government officials can do 
nothing but counsel further patience. There
fore, some wives, depleted of patience, have 
turned their backs on the system and pro
priety. Nobody knows how many wifes of 
missing Gis have remarried; one Defense 
Department officer says he knows of 10. Some 
went to Mexico for quick divorces; others 
simply classified themselves as widows on 
the marriage application, or filed affidavits 
stating that they believed their husbands to 
be dead. 

A lot of other wives are at the end of their 
patience, too, but for different reasons. They 
cannot understand why the Government 
doesn't adopt stronger measures to get their 
men back. 

Proclaimed Mrs. F. Harold Kushner at the 
House Foreign Affairs Committee hearing 
last spring: "I am tired of traveling, and I 
am tired of publicly baring my private an
guish. And I am most tired of Presidential 
platitudes and congressional convocations. 
They no longer reassure me, and they have 
never brought any relief to the men in
volved." 

She recommended, among other things, 
that no more troops be withdrawn from 
Vietnam until prisoners are released. Others 
have urged President Nixon to exert eco
nomic pressure to get friendly nations to 
stop doing business wlth North Vietnam 
until it agrees to abide by the Geneva Con
vention. 

":rf we are not going after a mllitary vic
tory," declares Louise M. Mulligan, "then our 
men should not have to spend another day 
over there. We don't want more letters--we 
want our men released, now!" 

A STUDY OF RIOTS 
Mr. McCLELLAN. Mr. President, in 

1965, Eugene Methvin's article entitled 
"How the Reds Make a Riot,'' published 
in the Reader's Digest, won for the Digest 
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the coveted award for "public service tn 
magazine journalism," given annually by 
Sigma Delta Chi. Mr. Methvin has now 
turned his award-winning article into a 
full-scale book-length study of riots. 

I cannot, of course, say that I agree 
with each and every suggestion offered 
or viewpoint expressed by Mr. Methvin, 
but I can suggest that we who have re
sponsibility in our governmental proc
esses should become familiar with his 
work. 

I therefore ask unanimous consent that 
a two-part study based on Mr. Methvin's 
book appearing in the Sunday News of 
July 22, 1970, be printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

THE RioT MAKERs 
"In July, 1964, New York's Harlem ex

ploded, into a fiery riot, and in quick suc
cession six other cities erupted,. In the next 
three summers 105 major urban riots in al
most as many cities occurred.. Then, in Aprtl, 
1968, in the 10 d-ays following Dr. Martin 
Luther King's assassination, 125 cities erup
ted, at once. Federal troops had to be sent 
into Washington, Baltimore ana Chicago. In 
the nation's capital smoke from the flaming 
blocks blotted out the Capitol dome in broad 
daylight ... 

"The riot era had, come home to America." 
-From "The Riot Makers," 

By Eugene H. Methvin. 
(By Henry Lee) 

In "The Riot Makers," a massive, 538-page 
book published by Arlington House, Eugene 
H. Methvin, a respected journalist and ed
itor, explores some of the causes behind the 
holocausts. Not the amply-treated socio
economic causes, but his own controversial 
thesis about "the planned cllmatlzing and 
incitement and even staging of civil com
motion." 

"There is in our day such a phenomenon: 
a systematic technology of subversion, hate 
propaganda and social demolltion," he warns. 

True, Methvin readily acknowledges, there 
are "the failures of generations long past" 
and the fe.11ures more recently of bureauc
racy and succeeding leaders of both parties 
to foresee the shattering impact of the Trac
tor Revolution "and write agricultural and 
job training programs and antidiscrimination 
laws to correct the horrendous human dis
locations it entailed." 

You also can't get away from the fact that 
the riots erupted "because there were those 
who wanted. them to come about, who worked 
to bring them about and who aid every
thing in their power to cause them." (Meth
vin's italics.) 

For example, just weeks before the four
day Newark riot of July, 1967, which killed 
23 and did $15 million property damage, 
Gregory Calvert, national secretary of the 
Students for a Democratic Society, boasted 
to a reporter: 

"We are working to build a guerilla force 
in an urban environment. We are actively 
organizing sedition." 

This once at least, SDS was speaking the 
truth. Tom Hayden, its chief hot-head and 
ghetto with their trouble-making front, 
"Newark Community Union Project," and as 
a pre-conditioner to riot, Methvin writes: 

"Always ;there was the pervading theme of 
self-righteous hate and the systematic de
humanization of the chosen hate targets, rep
resenting 'The Establishment.' " 

SDS cannot claim exclusive credit, of 
course, for this urban tragedy, but its ex
pertise was an important factor. As a clas
sic example of its work, take the siege of 

the Oakland Induction Center the following 
month, Methvin citing an analysis of the 
operation later in the SD8-SNCC newspaper, 
The Movement, writes: 

"Jeff Segal, the Chicago headquarters rep
resentative, reported how .the SDS organizers 
planned parammtary action, complete with 
mobile walkie-talkie leadership teams and, 
operating with a screen of some 10,000 anti
draft demonstrators, seized 22 blocks in 
downtown Oakland, erected barricades and 
fought pitched battles with pollee. 

" 'We experimented with tactics that in
volved direct contllcts wlth the duly consti
tuted forces of the law--cops. It was not guer
rilla warfare or armed insurrection, but car
ried all the seeds for all the elements we will 
need When, indeed, our time does come,'" 
Segal wrote. 

Modern industrial societies demand mo
b111ty from their labor force which fre
quently stretches and breaks the ties of fam
ily and community. Methvin observes. Thus, 
these societies spew up "political psycho
paths filled fith free-floating frustration and 
hate." 

"Perhaps significantly, Tom Hayden -is the 
product of a divorce-broken home," he points 
out. "He lived with his mother alone from 
adolescence and in high school was a be
havior problem for his teachers." 

Methvin traces the roots of "mass manip
ulation" back to the 18th century. He calls 
the end product "of 175 years of cultural
technological evolution" in this mob-rousing 
science "the Leninoid, the graduate engineer 
in social demolition." He writes warningly: 

"By the hundreds these Leninoids are 
crisscrossing America and colinizing in every 
major city, a whole army of Typhoid Marys 
attacking the very fabric of constitutional 
democracy and spreading an epidemic of 
apocalyptic expectations a.mong the nation's 
youth. 

"By no means all these people are members 
of the world Communist conspiracy, so
called, who report nightly to the Kremlin or 
Havana or Peking via secret radio. It's not 
that simple any more, if it ever was . • • 
Today we have a whole array of people who 
use techniques of Lenin without his iqeol
ogy. 

"They are a new breed of mass media. men: 
conflict managers, professionals in hate 
propaganda and organization, hidden per
suaders, image breakers and climate makers." 

Methvin identifies some as ex-Communists 
"who shed ;their ideology •but not ltheir tech
nical tralnlng," some as "just on-the-job 
trainees" working "with well-coached young 
Commun.Lst professionals like Bettina Apt
heker." Some, like Stokely Carmichael and 
Lee H.atrvey Oswald, studied Marx on their 
own. 

Among them are opportunists and "com
pulsive revolutionaries" who "purge ;their un
resolved compulsions, frustrations and deep 
complexes," for whom any symbol of author
ity "from the President to the cop on the 
corner is a convenient lightning rod." There 
are also the "modern-day nihllists" who hope 
"•to see some sont of Armageddon send our 
world up in flames" and "the philosopher
thugs" who "enjoy disorder and violence 
because these are signs of 1ftle approaching 
Kingdom Come, and they recite Socrates, 
Thoreau, Marx and Mao to justify their 
maraudLngs." 

Sterling Tucker, director of the Urban 
League in Washington, has recently warned 
rthat ".the tools of protest and demonstra
tion are being pros-tituted and otherw1se 
frighteningly, dangerously misused in a 
growing degree." Tucker deplores amateurs 
who use these techniques "not as tools, but 
as a leth81l weapon, buck-shoottng every
where aiming at no speci.fic target, just 
shooting wildly hoping that some of these 
shots wtll hit some mark. 

"Others are using these important tools 
of change as therapeutic devices to release 
their .anger and hosttl.Lty against undeflna.ble 
society; a non-speci.fic 'they.' Just as all 
Negroes were once the 'they' of too large a 
segment of the White community, 'whitey' 
nas become the 'they• of a growtng element 
of the Negro community. 

"Then there are those who use the once
nearly-sacred tools of protest and demon
stration for purely personal gain, for their 
own recognition and self-aggrandizement. 
Such people are the most dangerous of all. 
For their actions are skUlfully but mali
ciously calculated." 

Trouble-making has become such a major 
occupation, as well as preoccupation. Meth
vin notes, that SDS is developing profes
sional revolutionaries "who can work at the 
job of disruption full time, supporting them
selves in the process. 

"SDS headquarters distributes a catalog 
of 'Vocations for Radicals' listing scores of 
leftist operations offering jobs, including 
even radical community action agencies fi
nanced by the federal Office of Economic 
Opportunity. 

"The ultimate aim is to have hundreds of 
nonprofl·t enterprises-bookstores, news
papers, record shops, radio stations, poster 
manufacturers, print-shops and sales out
lets-in dozens of communities, supporting 
two or three people each in full-time prop
aganda and organizational warfare, cllma
tlzing America for disruption." 

Last summer, a few experiments were con
ducted on infiltration of industrial plants 
through seasonal jobs with the hope of later 
developing a student-worker alliance. "De
tailed instructions were given for faking 
character references and concealing the fact 
that the applicant was a college student," 
Methvin reports. 

The Leninoids have also learned to stage
manage what Methvin calls "media-produced 
riots." He charges that "through moderate 
amounts of stimulation, using press, radio 
and television, they can instigate ma~sings 
of pathotypes and vast upheavals." He cites 
a lunch-time sit-in by a couple of dozen 
prtlltants at Berkeley in October, 1964. The 
coverage by TV cameramen, on hand in ad
vance, "drew an estimated 5,000 people by 
sundown." 

In addition, there's the radical-hippie 
"movement media," its backbone consisting 
of about 200 "underground" newspapers with 
an estimated circulation of more than one 
million. Methvin reports: 

"Obviously many underground publishers 
are simple entrepreneurs profiteering on 
'flower power,' bohemianism and just plain 
smut. Others are campus radical dropouts, 
true believers, preaching the apocalyptic
messianic SDS doctrine that American so
ciety is hopelessly corrupt, dominated by a 
few imperialistic 'exploiters' and ripe for 
revolution and Utopia. 

"Police are conveniently referred to as 
'fascist pigs' or 'psycopaths in blue.' Cartoons 
feature college presidents and other public 
figures [before his retirement, a favorite 
hate target was President Johnson] wearing 
swastikas; and classified ads commonly so
licit partners for all sorts of sex activity." 

Though now faction-split, the Liberation 
News Service sent the first alert to the 
"movement media" that the Democratic Na
tional Convention in Chicago was to be a 
target of disruption-and the announce
ment went out seven months before the 
disorders. 

"Obviously, in the eyes of the radical prac
titioners themselves, the movement media 
are not simply communications media in the 
journalistic sense," Methvin stresses. "They 
are command and control channels oj insur
rectional operations." (Methvin's italics.) 

In digging into the many causes behind 
the disorders wracking America, Methvin has 
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pinpointed some dozen different types or 
individuals who help cause riots and keep 
them going. 

In this rogues' gallery, he includes "cli
mate ma,kers," young rowdies and criminals, 
"sandbox revolutionaries," rumor spreaders, 
terrorists and haters. But also implicated are 
the "igniters" who spark the budding trouble, 
vacmattng ctvil authorities and paralyzed 
law enforcement authorities. Riots aren't 
necessarily spontaneous outbreaks, he has 
found. 

Take the "climate makers." They are 
"career protesters and extremists," the people 
who tramp the nation with stock lists of 
"grievances and demands"-thus "super
charging the climate with revolutionary 
rhetoric." 

There's Rap Brown, of the Student Non
Violent Coordinating Committee, urging 
"You gotta stop looting and start shooting." 
And Stokely Carmichael telling a Harlem 
audience at a SNCC fund-raising dinner, 
"We have to move from Molotov cocktails 
to dynamite." 

"I'm for splitting up in twos and threes, 
killing the mayor, getting the utillties and 
poisoning the goddamn water," cried San 
Jose State Prof. Harry Edwards, organizer of 
the Negro boycott of the Olympic games. 

And there was right-wing, white race 
supremacist Connie Lynch haranguing audi
ences nightly in Baltimore's Patterson Park. 
The result? Totally predictable. White teen
agers raced through the streets to beat up 
Negro pedestrians and stone motorists. 

Once the climate of hate is established, 
enter a new element: 

"Teenage hoodlums and habitual criminals 
with long records of tangling with the law 
are the cutting edge of every riot," Methvin 
has ascertained. '-'A whooping 53% of the 
10,771 arrestees in the 1967 summer disorders 
in 16 cities were under 25." 

Toledo Police Chief Tony Bosh found "a 
very small minority of the minority group" 
responsible 1n his city's three-day eruption. 
Of 126 adult rioters jailed, 105 had records 
averaging six arrests each. Every one of the 
22 young adults jailed in the first three hours 
had records. They averaged only 20 years 
old-and had three prior arrests. 

"Virtually every one of the 200-odd Watts 
riot firebugs the arson bureau identified had 
prior felony records stretching back into 
their early teens," Methvin adds. 

The "igniter" may be a drunk, a reckless 
driver, a fieeing thief, with politics the last 
thing on his mind. Then, again, he may be 
a provocateur. 

And, always lurking in the ghetto to trans
late simple trouble into escalating violence 
are the "sandbox revolutionaries," as Meth
vin calls them, "a whole new g~neration of 
radicals [that] has adopted the Leninist 
methodology." 

In July, 1966, after a white bartender in 
the Cleveland ghetto had ejected an unruly 
Negro patron, a four-day riot killed four and 
required a call-out of 2,000 National Guards
men to restore peace. How had the trouble 
flared up so quickly and burned so long? 

An investigating grand jury, which list
ened to 40 witnesses, found that the Revolu
tionary Action Movement and Deacons for 
Defense had been indoctrinating youth "to 
focus their hatreds." When the trouble came, 
the jury reported, the riot advance guard 
"were in the main young people obviously 
assigned, trained and disciplined in the roles 
they were to play." 

Another incendiary device is the rumor
monger. "No riot ever occurs without the aid 
of rumor," Harvard's Gordon Allport, a so
cial psychologist, has written. Methvin fur
ther explains: "Wedge-driving rumors en
able one group to justify violent attacks on 
another by depicting their victims as inhu
man beasts." 

Here is a case history, as a Senate invest!-

gation revealed, of how rumor-false ru
mor-triggered long-planlled violence. 

A "Leninoid nucleus" of about 35, calling 
themselves "Friends of SNCC," tried with 
indifferent success for several months to stir 
up the predominantly Negro campus of Texas 
Southern University in Houston in May of 
1967. Cries of "police brutality" and similar 
off-campus slogans yielded few results. 

Then the national president of the Com
munist Party's DuBois Clubs moved into a 
YMCA a block from the campus and held 
nightly meetings with the militants. They 
hit on such campus issues as coed dress reg
ulations, dormitory hours and the like. 

"It was then that the activities and issues 
began to pick up momentum," Dr. James B. 
Jones, dean of students and a psychology 
professor, later testified. 

"Incidents became more serious, pro
fane, hate-advocating and generally disrup
tive. We would come on campus in the morn
ing to find the campus fiooded with mimeo
graphed leafiets with certain demands which 
had never been made to the administration. 

The m111tants organized a class boycott 
and a SNCC organizer knocked down a 
woman English teacher who tried to enter her 
classroom. They protested "bad food," raid
ing the campus cafeteria and knocking the 
trays of dining room students onto the :floor. 

"After a month of this, then they were able 
to mobilize students for off-campus issues; 
on the fatal day, there was a mass picketing 
of a garbage dump adjoining a Negro neigh
borhood," Methvin reports. 

"That night, moments before the rioting 
began, the agitators harangued a campus 
protest rally with, 'They have shot a 5-year
old Negro child! What are we going to do 
about it?' Actually, that afternoon, one white 
youngster playing with a pistol accidentally 
wounded another, also white." 

No matter, the riot was on. And, sadly, 
Texas Southern chalked up the first riot 
death of the 1967 season that was to record 
84 fatalities, not to mention half a blllion 
dollars in property damage across the coun
try. 

Once the malcontents have fanned the 
:flames, curious, loot-hungry crowds, weak in 
moral :fiber perhaps but not essentially vici
ous, join in. But, as Methvin points out, "by 
their very presence, [they] distract the po
lice from the violent few." 

Many of them are simple victims of mob 
hysteria. In Detroit, the riot researcher re
ports, a matron stood for 10 minutes in a 
supermarket doorway yelling: "Don't do 
that!" at youngsters who were looting-"and 
then she started grabbing booty herself." 

"In both Watts and Detroit," he adds, 
"hundreds swept up in the psychological epi
demic later phoned pollee to return booty to 
the rightful owners. A typical report: 'There's 
a color television set on my front porch and 
I have no idea how it got there!'" 

Of course, the kooks, criminals and poli· 
tical wild-eyes could not capitalize on riots 
if there were not deep-seated, legitlm.ate 
grievances. 

The Tractor Revolution, which slashed la
bor needs, uprooted Negroes by the hundreds 
of thousands. Methvin records: "The com
pression of an estimated 12 million Negroes 
of rural background into the cities after 1940 
was one of the most wrenching cultural 
changes and mass migrations in human his
tory." 

As a result, in 1964-65, almost a :fifth of 
Newark's male Negroes had sunk into 
"anomie," according to research by the Rut
gers Center for Urban Studies. In this state, 
individuals are cllsorgan1zed, frustrated, bit
ter, and seek desired ends by spastic, point
less acts, rather than by planning and ra
tional action. 

"These Newark men were totally unorga
nized, unattached, amoral and alienated," 
Methvin notes. "They 'reject all forms of cul-

turally-sanctioned, remedial agencies, includ
ing political parties, Negro action groups, 
legal personnel and state agencies.' Instead 
they had substituted a desire to 'fight back' 
or a belief that 'the situation is hopeless.' In 
short, declared sociologist Leonard Zeitz, they 
hated everything." 

Very much along the same lines, there was 
a crime-delinquency study in Los Angeles 
just before the Watts riot--after which the 
scientists discovered the study "had deline
ated the riot zone block by block.'' 

"By :five menacing indicators of social dis
organization it stood out like a fierce, :flam
ing prophecy," Methvin writes. 

These indicators were low family income, 
Negro population concentrations above three
fourths, population density above 10,000 per 
square mile, an extreme school dropout rate 
and a high arrest rate for both juvenile and 
adults. 

"From the wild Irish slums of the 19th 
century to the riot-torn Negro slums of to
day," says Daniel P. Moynihan, urban affairs 
aid to President Nixon, "a community that 
allows large numbers of young men to grow 
up in broken families, dominated by women, 
never acquiring any rational hopes for the 
future, asks for and gets chaos. Crime, vio
lence and disorder are not only to be ex
pected. They are very near to inevitable. And 
they are richly deserved." 

But most surprising-and heartening-is 
that despite the deplorable conditions on 
which the riot-makers make bloody capital, 
the law-abiding citizens remain well in the 
majority. 

A Detroit Free Press-Urban League survey 
showed that even among those abroad dur
ing the riot, the counter-rioters actively 
working against violence outnumbered the 
participants by almost half. In general, they 
were more mature, better educated, had 
higher incomes. 

"They failed because police did not back 
them up in the early stages by forcefully 
removing the violent few hoodlums and thus 
deterring the more timid looters who followed 
in their wake." Methvin charges. "Time and 
again on 12th Street, young toughs yelled 
down counter-rioters and imposed their 
reign of terror." 

Nonetheless, from the very first hour, Negro 
citizens phoned the Detroit police to report 
stolen goods, caches of guns and firebombs 
and looting outbreaks. They volunteered per
sOnal services, and homeowners toting shot
guns warned they would shoot anyone ston
ing the firemen. 

"Both the Watts and Detroit surveys 
showed that a solid majority of riot area resi
dents stayed home," Methvin discloses. 
"There simply was no basic and widespread 
breakdown of respect for law and order. In
deed, quite the opposite. An overwhelming 
81% of Detroit's nonrioters thought police 
should have been· tougher from the start, and 
even those who admitted some riot activity 
[mostly looting] thought so too-by a 60% 
majority/ (Methvin's italics.) 

"Clearly, the riot was a temporary reign 
of terror by a violent few who pushed into 
dominance because of police inaction. And 
the ghetto community's response--even a 
majority of those who joined the 'carni·· 
val'-was an urgent plea to civil authori
ties: 

"Please, don't let it happen again!" 

THE RIOT MAKERS 

(By Henry Lee) 
On a sultry Saturday night in August six 

years ago, a domestic argument in Philadel
phia touched off an arrest and rioting. About 
an hour later, on the testimony of a Negro 
clergyman who lived in the neighborhood, 
a gang of men with sledgehammers, axes and 
crowbars showed up to demolish store fronts 
along several hlocks. All were strangers. 
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"They conducted a. systematic wrecking 
operation, designed to provide an irresistible 
invitation to loot for the poor people who 
lived in the neighborhood," charges Eugene 
H. Methvin in "The Riot Makers" (Arling
ton HQuse; $8.95; to be published Sept. 30), 
an exhaustive study of the disturbances that 
have been wracking America's cities. 

"It worked. The looting spread so rapidly 
that, to avoid wholesale slaughter, the po
lice forces withdrew entirely, sealed off sev
eral dozen blocks of the inflamed area and 
let the property destruction proceed un
checked until morning. The violence lasted 
two days, causing two deaths and 339 in
juries." 

Without scanting the socio-economic 
causes of rioting, Methvin propounds the 
theory that "totalitarian world changers," 
as he calls them, are also responsible for fo
menting and prolonging the deaths, injuries 
and property destruction. 

"Their goal is to destroy America. as we 
know it today in the hope that they can 
pick up the pieces and put them together 
into a. perfect society, just as Lenin sought 
to destroy Czarist Russia even at the price 
of cooperating with Kaiserist Germany," he 
writes. "They are totalitarian destroyers, 
demoli tlonists." 

This da..ngerous new breed of trouble
maker has learned from the Communists and 
often cooperates with them. Many, in fact, 
are "red diaper babies." Methvin cites a. sur
vey of New Left youngsters at 36 campuses 
by pollster Sam Lubell. He found 17% had a. 
radical family upbringing. 

There are also the old-line subversives, 
"scavengers of discontent," like the Com
munist Party and its recent offshoot, the Mao
ist Progressive Labor Party. But the majority 
of the riotmakers aren't Commies in the 
sense "of belonging to a disciplined political 
party that responds to foreign dictation," 
Methvin has found. 

"They are, rather, something new under 
the American sun: a truly indigenous breed 
of American radical, and hence far more dan
gerous than the conventional Communist 
since they are harder to deal with and 
identify and defend against." 

Methvin cites research findings in Watts, 
Newark and Detroit that the people who 
riot "do so because of a state of mind. Social 
scientists could find little difference between 
those who rioted and those who did not, 
in such factors as income, education and 
employment. 

"Indeed, 80 % of those arrested in De
troit had stable jobs averaging $115 a. week; 
in Newark, three out of every four arrestees 
had jobs. But one outstanding difference 
set those who rioted apart: They were peo
ple filled with hate, not only for 'Whitey' but 
for other Negroes and, seemingly, the whole 
world. (Methvin's italics.) 

"For from despairing they were young men 
who see great possibilities for 'the good life' 
in America and want· instant mlllenium. 
They showed a disproportionately high de
gree of influence by the most militant hate 
groups such as SNCC and the Black Mus
lims. 

"The rioters evidently marched to the 
drummers who are most actively advocating 
a radical reorganiz81tion of American society 
and the Negro's place in it," a. UCLA analysis 
CYf Watts rioters concluded." 

As "a conscious preconditioning program" 
the author has found, the "New Left Lenin
aids," as he characterizes them, uses a sQrt of 
"3-D" Rx. He quotes one authority as calling 
them desanctification, diliiruption and disen-
gagement. 

Actually, according to Methvin, desancti
fication is merely "the rationale for at
tacks on the authority of the law the eco
nomic system, of parents, elected leaders, 
religion. 'Desanctlfication'is modern nih111sm 
the first step toward anarchy." 

"In 'disruption' " he goes on, "every insti
tution through which public authority is ex
ercised is an open target: pollee, armed 
forces, the family, school university corpo
ration, bank church." And "disengagement" 
means separating people from "the system" 
and its sets of values rewards and punish
ments. 

But the "3-D" program is merely to set the 
mood, and the New Leftists are far too cau
tious to let it go at .that, just hoping that 
riots may result. Methvin's research has dis
closed that they have developed a number of 
sophisticated techniques for the care and 
feeding of disturbances. 

As an example of their up-to-the-minute 
approach, there's their use of walkie-talkies 
to direct the movements of riot agitators and 
to message headquarteM. (In the days before 
transistorized walkie-talkies, Methvin re
ports, pigeons were sometimes used, and he 
cites the plight of one Red riot chieftain 
caught with a cageful of them. "He claimed 
they were symbolic 'peace doves,' " the au
thor notes dryly.) 

Whatever the cause of the rioting, these 
techniques are employed to accelerate and 
prolong the trouble. From "bravadoes" to 
"medical teams,'' from "banner carriers" to 
"police baiters,'' there are some eight or nine 
different riot roles, Methvin finds. 

The "bravadoes" act as a. loose bodyguard 
for the internal command and, in moving 
processions, carry stout wooden staves "bear
ing placards as camouflage." There are also 
"shock guards,'' armed with blackjacks, pipes 
and staves, who wait in reserve or, with mov
ing columns, march along on the sidewalk 
where the spectators screen them. 

"Only if police attack do they jump in as 
reinforcements, providing a. sudden blitz to 
divert and disrupt long enough to allow an 
orderly retreat,'' Methvin says. 

The cheering sections consist of "talented 
,and loud-mouthed agitators," while the 
"banner carriers" also serve the purpose of 
spreading the propaganda. message--plus a 
tactical purpQse. "Key agitators keep close 
to designated banners where messengers 
from the internal or external commanders 
can quickly find them,'' Methvin reports. 

Squads of sign painters daub slogans on 
walls and buildings, where cameramen-in
cluding New Left photographers-snap them. 
These slogans "will show up in the news pic
tures around the world and endure when the 
uproar is over,'' Methvin says. 

And to provide photographic "proof" of 
"police brutality,'' he charges, police horses 
are attacked with razor blades on the end of 
placard staves, jabbed in their flanks with 
ha.tpins or lighted cigarets, or given a. whiff 
of red pepper in their noses. This makes 
them "rear and rush through the crowd" 
while the cameras click. 

Have you ever seen newsreel photos of 
medical "volunteers" selflessly ministering 
to the casualties in the heat of the disorders? 
They may not be as neutral as they seem, for 
Methvin writes: 

"Where a violent 'confrontation' · is 
planned, radical planners may arrange to 
halVe on hand teams of doctors, medical stu
dents and nurses whose sympathies and will
ingness to cooperate is assured. In their white 
uniforms, with red cross armbands, and car
rying stretchers, they are usually allowed to 
cross police lines, and are hence valuable for 
reconnaissance and communication. 

"Moreover, afterward they can supply affi
davits attesting to 'police brutality,' and most 
people will accept such testimony as coming 
from impartial medical observers, while in 
fact it is from secret Communis·t Party mem
bers or known fellow travelers." 

Melodramatic as such antics may sound, 
the New Left "Leninoids" are ca;pa.ble of 
them-and more. Here is a. case his·tory in the 
r.adicali2laltion of an entire neighborhood 
with the inevita.ble result--riot. 

When the Progressive Labor Party Reds 
moved from New York to set up a. West Coast 
base, they methodically researched census 
figures on San Francisco to determine the 
most explosive slum for their organizational 
deployment. On the basis of factors like 
racial composition, poverty, slum crowding, 
they chose the Mission district and organized 
a. so-called "tenants union." 

The tee-off was a. sloganeering campa.lgn 
"to raise the consciQusness of the state as 
their enemy,'' according to Progressive Labor, 
the official magazine, which described the 
entire how-to process. 

PLP organizers began knocking on doors 
and building up front groups with "Hate 
City Hall" and "Hate the Slumlords" as slo
gans. Housewives were prodded into a. march 
on city hall to demand a. neighborhood traf
fic light, Progressive Labor explained: "Such 
conflict with city hall must be created 1! the 
people on the street are going to learn any 
lesson at all." 

Then PLP's organizer John Ross, won elec
tion to the federally-financed "Mission Area. 
Anti-Poverty Board." According to Methvin, 
the election was staged "Sit a. street affair 
hastily convened by paid 'War on Poverty' 
staffers," with Ross placing third among 27 
candidates for eight seats as representatives
at-large. Actually, of 80,000 potential voters 
in the community, only 219 bothered to reg
ister-and less than half of these actually 
voted. 

Shortly, the PLP-fronot "tenants union" 
was parading and shouting slogans like 
"Down with Slumlords!,'' "Stop Evictions!" 
and! "High Rents Must Go!" The union also 
belabored San Francisco Tra.filc Engineer 
Charles Lang over a neighborhood light and 
threatened "direct action at the intersection 
if other methods fall .... We'll back up 
traffic all the way to Oakland if necessary." 

The inflammatory mood patiently estab
lished, the culmination came on Sept. 27, 
1966, after a policeman shot and killed a. flee
ing Negro teenager. Three days of rioting 
erupted, and 4,000 police, state patrolmen and 
National Guard had to be called out. 

"Maoist Ross was there to lead a. teenage 
picket line around the National Guard arm
ory as troops mobilized to support the po
lice, leading them in such slogans as 'Na
tional Guard Go Home!', 'Get Out of Viet
nam!', 'Get Out of the Mission District!'" 
Methvin rep:>rts. "Predictably, the demon
stration ended in bloodshed." 

The same systematic radlcallza.tion goes on 
among college and even high school stu
dents. Cynically, Nick Egelson, an organizer 
for Students for a Democratic Society, ex
plains: "OUr strategy is simple. Take a. 
small issue and immediately raise the ques
tion of student power." 

"Almost all students are getting screwed 
by imperialism somehow-the draft, crappy 
courses, high tuition, oppressive rituals and 
requirements, etc .... " adds Allan Spec
tor, the New England regional organizer. 

"Our role in these struggles should be to 
stand with the students, while making the 
point that their exploitation is not acciden
tal, but rather is being committed by an 
enemy who is consciously exploiting other 
people and who must be fought collectively, 
for the libera'tiion of all." 

Methvin, attending a workshop on high 
school and college organizing at an SDS 
convention, found the proficiency of these 
"sandbox revolutionaries" in sloga.neering 
for campus disruption to be "sadly amus
ing." 

"In the high schools, raise demands to 
wear long hair and miniskirts, and then 
politicallze them," a California. State Col
lege SDSer said. 

"Make small demands one at a. time, and 
when the admiillistration tries to draw the 
line, BANG! You've got an issue,'' added a. 
Marylander. 
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At Wisconsin, still another delegate re

ported, dormitory students were organized 
"around rules, and then it was easy to move 
them on to such issues as the university's 
relation to Chase Manhattan Bank." (Its 
endowment funds owned some stock.) 

A workshop leader on high school agita
tion urged that the children be shown "the 
schools are the mechanism for holding peo
ple as slaves, 'knowledge factories.' 

"Show them how America is sexually re
pressed by the people who have power, as 
a part of the working conditions to keep 
the workers docile. Organizers must shaw 
students how this works and help them 
throw off their repression. 

"Why won't school medical departments 
dispense free birth control pills to all? Why 
do they regulate dress length?" 

The way SDS goes about recruiting high 
school students is eye-opening. Methvin de
scribes it as "a process of grabbing minds 
not yet formed and shaping them to fit the 
radical movement." Here is how a former 
SDSer outlined the technique to him: 

"We always recruited by letting the pros
pect talk first to find out what his 'big thing' 
is so we could use it as a hook. 

"One young prospect I knew, an intellec
tually gifted Negro athlete, quarrelled with 
a white basketball coach. An underground 
press reporter, actually an adult secret Com
munist Party member of our SDS chapter, 
'interviewed' him and recruited him by show
ing how 'liberal' radicals are and how he was 
a victim of 'the white racist establish
ment.' 

"We would get a budding journalist in
volved in an 'underground newspaper,' en
courage him to print defamation and ob
scenity and then embroil him in a 'free 
speech' fight with high school authorities." 

Says one close observer of New Left radi
cals: "I have seen young people become 
propaganda addicts by 'mainlining' hate from 
the underground press. They actually get 
observable personality changes, just as if they 
were shooting heroin." 

After watching two years of disruption on 
the San Francisco State campus, Professor 
John Bunzel, head of the political science 
department, reached a similar conclusion. 

"Some students are sort of 'hooked' on 
riots," he reports, "and if they don't partici
pate in a demonstration every day, they have 
withdrawal symptoms." 

Worse, school officials have all too often let 
these festering situations build and build to 
the riot-crisis stage through their own tem
porizing and appeasement. 

Methvin cites the atrocious SDS demon
stration against then-Defense Secretary 
Robert McNamara at Harvard on Nov. 7, 1966, 
for which Dean Monro later apologized. But 
when reporters pressed him on punishment 
of the offenders, the dean huffily retorted, "I 
see no reason for punishing students for 
what was purely a political event." 

"Give me a dean who calls that a political 
event," said cartoonist AI Capp in a neat de
flation of academic pomposity, "and I'll give 
you a dean who'll call rape an act of love and 
arson an act of urban renewal." 

At Cornell, Methvin points out, President 
James Perkins condoned a long buildup of 
escalating lawlessness before the final armed 
revolt in April, 1969. Once, he tried to ap
pease black militant sitters-in with dough
nuts and coffee-which were smashed against 
the wall . When the Afro-American Society 
demanded money for bongo drums, he got 
up $1,700 and sent two black leaders to New 
York in the university plane. 

Despite such shameless appeasement, he 
was once physically yanked off a speakers' 
platform and, Methvin writes, "By spring 
Perkins was an object of open derision. Stu
dent militants marched around sporting 
sheathed knives and prudent students were 
afraid to stroll the campus quadrangle at 
night." 

A special trustees' investigating commit
tee concluded that the university's failure to 
enforce disciplinary procedures over a long 
period led to the April eruption. The com
mittee said: 

"This committee has the strong feeling 
that, had discipline at Cornell been enforced 
over the last two or three years, simply by 
fair but firm adherence to the disciplinary 
code and judicial system in force, a tragic 
event of the dimension of the Willard 
Straight incident might well have been 
avoided." 

In all fairness to dithering college adminis
trative officials, public officials reacted with 
the same tragic appeasement. Methvin makes 
the fiat accusation: 

"The civil authorities charged with main
taining the peace and good order of Amer
ican society in the 1960s permitted a dan
gerous climate of violence to develop. They 
defaulted in the city halls, courtrooms, state 
houses, all the way up to the White House 
and Supreme Court, unleashing utopian ex
tremism and simple savagery. 

"From the first ghetto riot in Harlem in 
July, 1964, and the first campus riot at Ber
keley in October 1964, the response of the 
Johnson administration in Washington down 
to those in most city halls and colleges was 
to repeat the liberal litany that 'we must seek 
to remove the causes of discontent.' 

"Implicitly of explicitly, the litany always 
involved conceding justice and reasonable
ness to the perpetrators of violence-hence 
condoning and even encouraging their vio
lent behavior.'' 

Before the November, 1964, election, Meth
vin charges, the Johnson administration and 
the New York City administration of Mayor 
Wagner "collaborated" to prevent the police 
or FBI "from exposing the full role of such 
communists as William Epton in climatizing 
and contributing to the Harlem explosion." 

In part, Methvin asserts, the weak response 
of public officials "stemmed from an obsession 
with achieving 'racial justice' and paroxysms 
of masochism over past wrongs, real and 
imagined. 

"In part, it was the rawest kind of racial 
politics and political profiteering. And in 
part it was simple neglect. But through care
lessness, witlessness and willful political de
sign, the authorities promoted anarchy.'' 

Take the police. "Inexperienced and under
manned for riots,'' they fed the fuels of chaos, 
Methvin found, "first by bumbling or inac
tion and then by overaction." 

At the time of the Detroit holocaust, "from 
the man on the beat to Mayor Cavanagh, the 
authorities were petrified. News accounts of 
Newark and years of 'police brutality' slo
ganeering had arranged their minds for in
action. 

"The Mayor and Police Commissioner, 
called at 5: 10 a.m., did not go out on 12th 
St. They stayed in their offices, mesmerizing 
themselves with the myth of a monstrous 
mob that simply did not exist at that time.'' 

As one sergeant later explained the paral
ysis to Methvin, "Each one of us was think
ing if we tried to make an arrest, we might 
be the trigger-and go down in history like 
John Wilkes Booth." 

But, ironically, at least one admitted looter 
was outraged by this collapse of the pollee. 

"What have we got them for?" Methvin 
quotes him as exclaiming. "They could have 
stopped it. I'd have an armful of clothes or 
a bagful of diamonds and a cop would say, 
'Having fun?' I'd say, 'Plenty,' and go on. 
They seemed to enjoy seeing 12th St. tore 
down.'' 

Similarly, in the early stages of Philadel
phia's 1964 outbreak, "riot police simply 
quit," and the second day word spread, 
"North Philly is wide open!" Vainly, the 
author notes, Negro community leaders tried 
to have the mayor enforce "law and order" 
and either deputize 5,000 of them as counter
rioters or summon the National Guard. 

Actually, he notes, as situations worsen 
and communications and chains of command 
go awry, the police and National Guard "are 
frequently little more than a mob them
selves.'' In Newark and Detroit, Guardsmen 
and police, "panicked by 'sniper• fire that 
was often shooting by other panicky law
men," loosed volleys killing innocent persons. 

What is the answer to riots and riot
makers? 

Methvin offers this five-pronged attack to 
be mounted by men of goodwill in govern
ment and out: 

Economic and social action against dis
content. "We can make war on the enemy's 
socio-economic base, the discontent a.nd un
derdevelopment that provide him with is
sues to exploit ... " 

Psychological action against ideology. 
"Through climate-making campaigns we can 
destroy the enemy's philosophical and psy
chological bases of action ... " 

Police action against cadres. "Where the 
subversive organization resorts to open in
citement to violence, guerrilla warfare or ter
rorism, we can track the insurgent down and 
kill or capture him .. .'' 

Counterorganizational warfare. "We can 
attack the subversive organization's activities 
by exposing and spotlighting its deceit and 
violence, creating a hostile populace whioh in 
turn puts psychological pressure on the in
surgents to adopt democratic methods for so
cial changes and 'revolutionizing' society." 

Preemptive organizational warfare. "We 
can deprive the enemy of the opportunity to 
exploit social stagnation and political dis
organization by preempting his opportunity 
to recruit and mature his own organization. 
We can give the ambitious and discontented 
young men some avenue to express construc
tively his urge to modernize his society and 
to pursue his Mnbitions ... " 

"Certainly we cannot stop firebombing on 
Springfield Ave. or 12th St. by urban renewal, 
minimum wage laws, job training and anti
discrimination statutes," Methvin feels. 

"We can stop them by preventing the 
congregation and coalescence of a criminal 
insurrection; and by arresting the early law
breakers before the moral holiday is signaled 
and the drawing effect creates a tornado of 
anarchy." 

George Washington, who'd been quite a 
revolutionist himself, phrased it best of all 
when the weak young national government 
was threatened in 1786 by Shay's Rebellion in 
Massachusetts. 

"Know precisely what the insurgents aim 
at," the Father of His Country said. "If they 
have real grievances, redress them if possible; 
or acknowledge the justice of them and your 
ina.b111ty to do it in the present moment. 

"If they have not, employ the force of gov
ernment against them at once ... Let the 
reins of government then be braced and held 
with a steady hand, and every violation of 
the constitution reprehended." 

The rebellion was put down. 

AMERICAN TECHNOLOGICAL KNOW
HOW-THE WONDER OF THE 
WORLD 

Mr. PERCY. Mr. President, Americans 
have their faults and receive criticism 
for them, yet we are universally admired 
for our technological successes. People 
the world over marvel at the complicated 
machinery and sophisticated products 
which we tum out. Largely responsible 
for our excellent reputation in techno
logical expertise is the machine tool in
dustry. 

Appliances, cars, typewriters, planes
none of these would be available if it were 
not for the machine tool industry. With
out highly sophisticated, precise machine 
tools, we could not possibly provide the 
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housewife with electric ovens, washing 
machines, refrigerators, or blenders. A 
trip to the moon would still be a far
fetched dream, as would our nuclear sub
marine fleet, which is the backbone of 
our defense deterrent. 

Machine tools are essential to an in
dustrialized economy. Indeed, without 
them, we would still be at the level which 
existed during the Civil War. In this in
dustry are 500 ditierent types of machine 
tools, produced by 300 machine tool com
panies, of which 40 are located in the 
State of Illinois alone. The machine tools 
produced by these companies mean in
creased productivity. Increased produc
tivity means higher wages, higher profits, 
and lower prices for the consumer. Higher 
profits mean more jobs. It means less 
tedious and physically exhausting work; 
it helps to provide equality of working 
opportunities for women. 

We owe a great deal to the skills, en
terprise, and dedication of those in the 
machine t-ool industry. I, therefore, con
sider it highly appropriate to pay tribute 
to this industry during the week of Sep
tember 20 through September 26. Con
gress has passed and the President has 
signed a joint resolution proclaiming 
September 20 to 26 "National Machine 
Tool Week." It is with great pride that 
I salute the machine tool industry, an 
exceptionally gifted and dedicated group 
of Americans with whom I worked close
ly for more than a quarter century, in 
peace and in war, while in industry, and 
that I am pleased to commend to my col
leagues now in Congress. 

NAACP URGED RATDnCATION OF 
THE GENOCIDE CONVENTION IN 
1964 

Mr. PROXMIRE. Mr. President, the 
National Association for the Advance
ment of Colored People, which has 
fought so diligently in the field of hu
man rights for blacks in America, has 
long supported the Genocide Convention. 
In 1964, the NAACP pledged its full sup
port to the principles embodied in the 
international conventions of the U.N. 
Meeting in Washington, they urged "all 
NAACP state conference, branches, 
youth councils and college chapters to 
urge their Senators to vote favorably 
upon the ratification of the Genocide 
Convention." 

I hope Senators will take note of the 
NAACP's support for the Genocide Con
vention. 

In this regard, I ask unanimous con
sent that the statement of Clarence 
Mitchell, director of the Washington 
Bureau, National Association for the Ad
vancement of Colored People, before the 
Ad Hoc Subcommittee of the Committee 
on Foreign Relations this spring, be 
printed in the RECORD. 

There being no objection, the state
ment was ordered to be printed in the 
RECORD, as follows: 

STATEMENT OF CLARENCE MITCHELL 

At its annual convention in Washington, 
D.C., June 22-27, 1964, the NAACP by resolu
tion pledged its commitment to the prin
ciples of International conventions dealing 
with abolition of the slave trade, abolition of 

forced labor, and the political rights of wom
en and to the Genocide Convention, and it 
urged Senate approval of each of these con
ventions. 

So much of the resolution as relates to the 
Genocide Convention reads as follows: 

"The Genocide Convention seeks to achieve 
international agreement prohibiting the sys
tematic annihilation of ethnic groups 
throughout the world. 

"The Genocide Convention was originally 
submdtted to the United States Senate 1n 
1949. Many nations of the world have al
ready approved these conventions and the 
United States is embarrassed not to have 
done likewise. (The NAACP has participated 
with and commends other national organi
zations which are urging prompt action by 
the United States Senate.) 

"We urge all NAACP state conference, 
branches, youth councils and college chap
ters to urge their Senators to vote favorably 
upon the ratification of . . . the Genocide 
Convention." 

Under NAACP policy this resolution re
mains in effect and represents the ofH.cia.l po
sition of the Association on this subject. 

We regret that the prompt action mged by 
our Association has not as yet been taken by 
the Senate. We join those many other orga
nizations who have asked this Subcommittee, 
the full Committee and the Senate to favor
ably consider the Genocide Convention with· 
out further delay. 

DEFICIT SPENDING AND 
INFLATION 

Mr. ALLOT!'. Mr. President, quite 
often we find that our constituents are 
not only thinking along with us, but 
sometimes are thinking ahead of us in 
their analysis of the fiscal situation and 
the policies which Congress seems deter
mined to pursue. 

This is especiallY true in the field of 
deficit spending and its relationship to 
inflation. 

I am deeply indebted to a prominent 
businessman of Denver, Mr. H. G. 
Frankel, for a statement upon this sit
uation, which sets out very explicitly the 
dangers of our continued overspending 
in this country. 

I commend it to all Members of Con
gress and hope that it will be read and 
also that Congress will pay more heed 
to it. 

I ask unanimous consent that the 
statement be printed in the RECORD. 

There being no objection, the state
ment was ordered to be printed in the 
RECORD, as follows: 

STATEMENT BY H. G. FRANKEL 

Isn't it high time that the politicians quit 
kidding the American public about the true 
cause of infiation. There is only one basic 
cause of infiation and that is over-spencling 
by the federal government--spending more 
each year than can be collected in taxes. 
There Is only one way to stop lnfiatlon-bal
a.nce the budget either by reducing govern
ment costs or raising taxes. IDgh interest 
rates-excessive price increases--and exces
sive labor increases are basically not the 
cause but the result of inflation. 

Regardless of the gross national product, 
the dollar must go down in value in exact 
proportion to the amount of government 
deficit financing. As a result of our over
spending in the past forty years, our 1930 
dollar is now down to about 35¢. How much 
longer will it take to whittle it down to zero? 

When Franklin D. Roosevelt took us off 
the gold standard and put us on managed 

currency, he intentionally aopted the policy 
of spending more than our actual income 
with the commendable aim of restoring pros" 
perity in the middle of a serious depression. 
The Keynes Theory that Roosevelt followed 
was to over-spend in times of depression, but 
conversely to create a budget surplus in 
times of prosperity; however, this has never 
materialized and with the Insatiable demand 
for more and more billions from the Penta
gon-with the unlimited growth of federal 
bureaucracy-imd with the constant growth 
of more and more pressure groups who are 
demanding more and more subsides from 
the federal government, government expendi
tures continued to soar long after the depres
sion. Even in the years of the greatest pros
perity we have known, government spending 
still far exceeded income. Deficit spending 
has become our national policy and this 
spending orgy has been a politician's paradise 
because the way to be elected and to build 
up a political machine is to vote for more and 
more spending regardless of what taxes might 
be imposed to cover that spending. 

In the last of Johnson's administration, we 
actually spent 25 b11lion dollars more than 
all of the taxes collected, which, of course, Is 
the main reason for the dollar going down 
and the prices going up 1n 1969 and 1970. 

Unfortunately, fuel has been added to the 
fire by the huge expenditures on the Vietnam 
war, which from the beginning was a bad 
blunder; excessive wage increases way out of 
proportion to actual increases in productivity 
which have been given to organized labor 
because of their dominant political position; 
and the inefH.ciency and terrible waste of the 
Pentagon which many of our best author• 
itles estimate is a minimum of 10 billion 
dollars per year. Certainly many billions of 
dollars per year could be slashed off the ap
propriations of the Pentagon and to the 
armed forces without detracting in the 
slightest from our defenses. 

Once an Inflation starts, it becomes almost 
impossible to stop it because every infiation 
feeds on itself and creates more and more 
pressure groups demanding more and more 
subsidies. Controls are not the answer
controls are just a temporary expedient
controls call for more controls--they breed 
black markets--and ultimately must destroy 
our free enterprise system and our present 
Democratic system of government. 

The politicans will never take the lead in 
controlling or stopping inflation simply be
cause in order to be elected they must neces
sarily accede to this greater demand of pres
sure groups-in the past forty years time 
these pressure groups have controlled elec
tions and they will continue to do so until 
a great mass of Americans are educated to 
the fact that we again have to live within 
our means. 

In order to really stop an infiation, we 
have to be prepared to make personal sacri
fices; unfortunately we have to be prepared 
for temporary increases In unemployment 
and temporary slowing down of the economy. 
It is an impossib111ty to stop a. dope habit 
of forty years without some Wlthdrawal 
pains. 

We must demand that our congressmen 
and senators do. not vote for any expendi
tures no matter how commendable unless 
they enact taxes to pay for these expendi
tures. Any congressman or senator who 
votes for an expenditure without providing 
a tax to pay for same is an inflationist and 
if the majority of the American publlc are 
educated to vote these infiationists out of 
omce, then it will no longer be polltica.lly 
profitable for our representatives in the con
gress and the senate to promote reckless 
spending. As soon as it becomes politically 
unprofitable for spending programs, just 
that soon will we be able to balance the 
budget and control the inflation; but not 
until then. 

The alternative is to ultimately confiscate 
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the bulk of money that the people have in
vested in government bonds, in saving ac
counts, in insurance policies and pensions 
which in the main are the investments of 
the poor; ultimately it would also destroy 
equity values and, far more important it 
would mean the end of our free enterprise 
system and our American Democratic Gov
ernment. Free enterprise and our American 
idea of individual liberty and individual re, 
sponsib111ty go hand in hand and one can
not survive the other. Before the final bust 
up comes, government will ultimately con, 
trol and in all probab111ty own outright our 
basic industries and we will have a collec
tivized form of government instead of a 
government based on individual Uberty
and whether we call that government a 
Fascist Government or a Socialist Govern
ment or a Communist Government, the 
American dream which produced the great
est form of government the world has yet 
seen, wm vanish from this earth. 

THE PRERELEASE PRISON 
PROGRAM 

Mr. HOLLINGS. Mr. President, one of 
the most tragic blights on the American 
prison system is the large volwne of 
crime committed by the repeated of
fender. The Justice Department tells us 
that four of every five felonies committed 
during the last decade were perpetrated 
by persons previously convicted of crime. 

Clearly our prison system is not doing 
an adequate job of rehabilitating the 
criminal. 

William D. Leeke, director of the South 
Carolina Department of Correction, has 
authorized an invaluable article detail
ing the efforts South Carolina has made 
to rehabilitate the prisoner before he 
returns to society. The South Carolina 
prerelease program has had encourag
ing effects. In South Carolina only 3.1 
percent of the prisoners released after 
undergoing prerelease training have re
turned to the Department of Corrections. 
Naturally, 40 percent of the releasees 
la;ter return to prison. 

The prerelease program thus helps re
verse the rising tide of crime, and in the 
process saves the public money. Director 
Leekes' article deserves a wide audience. 

I ask unanimous consent that the 
article be printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
A SUCCESSFUL STRATEGY IN THE WAR AGAINST 

CRIME 

(By Wllliam D. Leeke) 
Crime is one of the most serious domestic 

problems confronting the American people 
today. It is a pervasive problem that costs 
the taxpayers more than $31 billion each year 
and threatens the property as well as the 
safety of everyone. 

Arrest, court, and prison records furnish 
insistent testimony to the fact that re
cidivists (repeated offenders) constitute the 
hard core of the crime problem (President's 
Commission on Law Enforcement and Admin
istration of Justice, "The Challenge of Crime 
in a Free Society," 1967, p. 45). Nineteen 
out of every 20 persons (95 percent) who are 
sent to prison return to society, and 40 per
cent of those released from confinement 
later return to prison (President Richard M. 
NiX'on, November 13, 1969). The U.S. Justice 
Department has estimated that four of every 
five felonies during the last decade were com
mitted by a person who had previously been 
convicted of a crime, and U.S. Attorney 
General John N. Mitchell has stated that: 
" .. . if we can achieve a substantial decrease 

in the rate of recidivism, we can achieve a 
substantial decrease in the crime rate" ("The 
Case for Penal Reform," Trial Magazine, 
Oct./Nov. 1969, PP. 14-15). 

As one considers these facts, It becomes 
apparent that correctional institutions and 
their staffs must play a crucial role in the 
national effort to reduce the crime rate and 
to re-establish a respect for law and order In 
our society. 

EFFECTIVE CORRECTION 

The Nation can no longer afford the luxury 
of ineffective correctional systems which fur
ther isolate and alienate the offender from 
the society to which he must return. Crime 
is largely a community-based phenomenon, 
and the ultimate adjustment of the offender 
must be within the community, not within 
the artificial, unnatural environment of a 
correctional lnstltutlon. It Is logical, there
fore, that meaningful and effective correc
tion must provide an opportunity for the 
offender, under carefully controlled condi
tions, to demonstrate whether or not he can 
adjust to the community to which he plans 
to return upon release. 

The South Carolina Department of Cor
rections is the State correctional system for 
adult offenders. The current population of 
the department is more than 2,600 adult of· 
fenders. Only 100 of these are females. In 
addition, there are approximately 2,500 adult 
males incarcerated in the 43 autonomous 
county prisons. 

Several years ago, the South Carollna De
partment of Corrections realized that a care
fully planned, well-organized, and closely 
supervised pre-release program was necessary 
if the department expected to fulfill its re
sponsib111ty to the public by returning ex
offenders to the community as law-abiding, 
prOductive, taxpaying citizens. Years of frus
tration and !allure had proven that inmates 
could not be prepared to successfully cope 
With the many problems of re-entering a 
free community while exposed only to care
fully controlled, artificial environment com
pletely isolated from the community. Accord
ingly, a pre-release center was opened in 
1964; most male inmates spent their last 30 
days of incarceration at this center. 

Through organized pre-release classes, 
group discussions, individual counseling, and 
limited interaction with selected members of 
the community, concerted efforts were made 
to prepare the men for their return to their 
respective communities. 

While this 30-day pre-release program did 
enhance the chances for successful re-entry 
into the community, It soon became appar
ent that this program was not sufficient. Men 
were encountering personal, social, family, 
and vocational problems which could neither 
be anticipated nor dealt With satisfactorily 
in a centralized, corrections-oriented pro
gram which lasted only 30 days. More exten
sive Inmate-community interaction for a 
longer periOd of time was needed; however, 
enabling legislation was necessary before the 
pre-release program could be extended into 
the community. 

The South Carolina Legislature responded 
to the request for enabling legislation by 
adopting Section 55-321.1 of the South Caro
lina Code of Laws. In part, this section au
thorized the South Carolina Board of Cor
rections to extend the limits of confinement 
of inmates Into the community and to per
mit selected inmates to participate in paid 
employment or training programs in the 
community. 

COMMUNITY-BASED CORRECTIONS 

Since the enabling legislation was passed 
in 1966, the South Carolina Department o! 
Corrections has successfully Initiated two 
programs which are designed to facilitate 
the return of inmates to society as law
abiding, productive citizens: (1) The Work 
Release Program which was begun in 1966 
and (2) the Accelerated Pre-Release Pro
gram which was begun in 1968. Both pro-

grams provide the individual with an oppor
tunity to demonstrate his readiness for total 
release and paid employment in the commu
nity using the skills and training he has 
learned or improved while incarcerated. The 
primary distinction between the two pro
grams is that the work release participants 
may spend their last 6 to 12 months in paid 
employment In the community while the 
Accelerated Pre-Release Program participants 
spend only their last 90 days working in the 
community. Both groups return to a cor
rectional Institution during nonworking 
hours. 

A network of community-based correc
tional facllities called community pre-re
lease centers Is being developed in the in
dustrial and population centers of the State 
to accommodate the Work Release and Ac
celerated Pre-Release Program participants. 
Each community pre-release center will have 
space for 50 to 60 inmates. The ultimate goal 
is to have a community pre-release center 
Within a realistic commuting distance of any 
geographic location in the State. When this 
has been accomplished, an inmate can con
tinue his pre-release employment after he 
has returned home upon his release. Three 
community pre-release centers have been 
opened to date and a fourth is under con
struction. Since the State is geographically 
small, only seven or eight community pre
release centers Will be necessary. 

OBJECTIVES OF PROGRAMS 

The primary objectives of community pre
release programs in South Carolina are as 
follows: 

1. The Protection of Society-The law re
quires that an individual who has been in
carcerated as the result of a crime must be 
released at the end of the specified sentence 
whether or not he has demonstrated his read
iness for release. Most States provide methods 
whereby the inmate can reduce his sentence 
substantially. In South Carolina through a 
combination of methods--good behavior, 7-
day work credits, and credits for the donation 
of blood (limited to 60 days--12 days for 
each of five pints-during a 12-month pe
riod) -an inmate can reduce his sentence by 
approximately one-third. Time off the orig
Inal sentence, which Is commonly referred 
to by inmates as "good time," can be with
drawn by the director of the South Carollna 
Department of Corrections if there Is just 
cause. Inmates enter the community pre-re
lease programs on the basis of their "good 
time" release date; consequently, if they are 
unable to adjust to the partial release pro
vided through these programs, all or a por
tion of their "good time" can be revoked. 
When this occurs, the inmate is returned to 
incarceration without the costly and time
consuming necessity of arrest and judicial 
action. To date, 585 inmates have entered 
the community pre-release centers; of this 
number 111 (18.9 percent) have been dis
missed and returned to other correctional in
stitutions for further adjustment and 
incarceration. 

This is obviously a sound procedure by 
which society, to a degree can be protected 
from inmates who are likely to return to 
criminal activities. 

2. Aid to Law Enforcement-Before the 
days of community pre-release centers in 
South Carolina, an inmate was released at 
the expiration of his original sentence minus 
any accumulated "good time." He was pro
vided a one-way ticket home and one suit 
of "suitable clothing." A notification of re
lease was mailed to the appropriate law en
forcement official; however, this official did 
not know when the ex-inmate would arrive, 
where or if he would be working, or where 
he would reside. These circumstances no 
longer exist for individuals being released 
through community pre-release centers. The 
law enforcement officials know when he will 
arrive, where he will be staying prior to and 
after release, and where he will be working. 

Law enforcement officers visit the com-
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RETffiEMENT OF JOHN S. munity pre-release centers on both a formal 
and an informal basis. They teach pre-re
lease classes and interact with pre-release 
participants in small groups or individually. 
Through their interactions, the inmates learn 
to respect the law as well as law enforcement 
officers. Also, it should be mentioned that the 
South Carolina Department of Corrections 
has employed a number of former law en
forcement officers as members of staffs at 
community pre-release centers. 

3. Crime Prevention--As it was pointed out 
earlier, recidivists comprise the hard core 
of the criminal population in the United 
States. The South Carolina Department of 
Corrections is making every effort to reduce 
recidivism for adult offenders in South Caro
lina and, thus, to reduce the crime rate for 
the State. Table I shows preliminary recid
ivism data for the 30-day pre-release, ac
celerated pre-release, and work release pro
grams. 

TABLE I.-SOUTH CAROLINA DEPARTMENT OF CORRECTIONS' RECIDIVISM DATA 1 

30-day prerelease program 2 90-day accelerated prerelease program 3 6-month to 1-yearwork release program• 

Returned to SCDC 

Number released Number Percent 

3,243.--------- - ---- 466 14.4 

Number 
released 

213 

Returned to SCDC 

Number Percent 

10 4. 7 

Number 
released 

137 

Returned to SCDC 

Number Percent 

o. 7 

1 The above rates include only persons who were released from and returned to the South Carolina Department of Corrections. 
The number, if any, who returned to prison at the county level or in another State is not known. 

2 Nov. 1, 1964 to Aug. 1, 1969. 
3 Jan. 1, 1968 to Aug. 1, 1969. 
• Jan. 1, 1968 to Aug. 1, 1969. 

Preliminary analysis of the effectiveness 
of the community pre-release programs is 
most encouraging. Data in Ta'ble I show an 
inverse relationship between the length of 
the transitional period between the prison 
environment and the free world and the 
rate of recidivism. The recidivism rate in
creased as the length of the transitional pe
riod decreased. While only one of the 137 
men who participated in the work release 
program returned to the South Carolina De
partment of Corrections, 466 of the 3,243 
who participated in the 30-day pre-release 
program returned to the South Carolina De
partment of Corrections. 

If the above conclusion regarding the re
lationship between the length of the transi
tional period and the recidivism rate is valid, 
it can only be concluded that the community 
pre-release programs are effective in reduc
ing recidivism. 

4. Financial Savings to Taxpayers-The 
community pre-release centers have not been 
in operation long enough to conclusively es
tablish their effectiveness as a means of pre
venting recidivism; however, there is con
clusive evidence to establish the economic 
justification of community pre-release pro
grams. Table II reflects the salaries earned 
and taxes paid by participants in these pro
grams. 

Historically, the total cost of the incarcera
tion of offenders has been borne by the tax
payers. At the present time, the per capita 
inmate cost to the South Carolina taxpayers 
for operating the South Carolina Depart
ment of Corrections is $1 ,641 per year; there
fore, the cost of incarcerating 60 persons 
in the South Carolina Department of Correc
tions is $98,460 per year. 

SAV~GS TO TAXPAYERS 

Participants in the community pre-re
lease programs are gainfully employed in the 
community, and they earn the standard 
civilian wages. Consequently, they are each 
required to pay $3.50 a day to the South 
Carolina Department of Corrections for 
room, 'board, and transportation. One man 
would, therefore, pay $1 ,277.50 a year to the 
South Carolina Department of Corrections 
for the privilege of participating in the com
munity pre-release program. This represents 
a net savings to the taxpayers of $1,277.50 
(77.8 percent) for each participant in the 
program. In addition to saving the taxpayers 
almost 80 percent of their imprisonment, 
residents of the community pre-release cen
ters pay taxes--local, State, and Federal
as well as contribute to the support of their 
families. 

CONCLUSION 

Community pre-release programs and 
other forms of graduated release are still in 
the experimental stages of development. Nu-

merous studies have been conducted in other 
States to ascertain their effectiveness in re
ducing recidivism, and the results of existing 
studies are not very encouraging ("Gradu
ated Release," Information Review on Crime 
and Delinquency, December 1969). The re
sults of previous studies are not conclusive; 
and, of course, the effectiveness of the pre
release programs in South Carolina cannot 
be determined on the basis of studies in an
other State. Preliminary statistics in South 
Carolina are most encouraging in that only 
3.1 percent of the 350 persons who had been 
released through the combined pre-release 
and work release programs (shown in Table 
I) have returned to the South Carolina De
partment of Corrections. The department is 
engaged in a continual evaluation of the 
pre-release programs, and the South Eastern 
Correctional and Criminological Research 
Center at Florida State University is also re
searching the effectiveness of the program. 

A major factor in the success of the pre
release programs in South Carolina has been 
the extensive community involvement in the 
planning and operation of the pre-release 
centers. The future success of the South 
Carolina Department of Corrections in its 
efforts to combat crime through the com
munity pre-release programs will be depend
ent upon the continued cooperation and sup
port of local law enforcement officials, busi
ness and industrial leaders, civic, social, and 
religious organizations, and private citizens. 
The South Carolina Department of Correc
tions is optimistic that this support wm con
tinue and that the community pre-release 
programs will remain an effective front in 
the war against crime in South Carolina. 

TABLE !I.-CUMULATIVE EARNINGS, TAXES PAID, AND 
OTHER DISBURSEMENTS FOR COMMUNITY PRERELEASE 
CENTERS OPERATED BY SCDC 

Total men in program, Feb 28, 
1970_-- -- ---------------- -Admitted. __ ____________ ____ _ 

Dismissed ____ ______________ _ 
Released __ _____ ____________ _ 
Paroled.=-- ________ __ __ __ ___ _ 
Total loss ___________ ______ __ _ 
Total men in program, Mar 

Totals for 
month 

Totals since 
inception 

86 ------ --- --- --- -
29 585 
5 111 

15 295 
4 99 

24 505 

31, 1970__________ _____ __ __ 91 ----- --- ------ - -
Fiscal report: 

Total salaries paid _- -------- $30,945.08 $1 , 157,686.09 
Average weekly salary__ _____ 90.00 -------------- - 
Amount disbursed to 

dependents __ _______ ____ _ 4, 670. 35 191, 088. 57 
Amount disbursed to inmates_ 9, 400. 39 185, 505.76 
Amount on hand ___ ____ __ ___ 20, 987.04 - - ------- - --- - --

State and Federal income: 
Department of corrections __ _ 
S.C. State tax _____________ _ 
Federal income tax __ __ _____ _ 
Social secudty ____ ________ _ 
Miscellaneous deductions ___ _ 

9, 474. 50 
489.78 

3, 564.98 
1, 280.88 

73.33 

246, 852.39 
13, 906.30 

105,261.83 
37. 99~. 12 

4. 791,06 

FORSYTHE 
Mr. PROUTY. Mr. President, on Fri

day the 11th of September JohnS. For
sythe, the general coW1Sel' of the Labor 
and Public Welfare Committee retired 
from Federal service. A reception in his 
honor was attended by over 300 of Jack's 
friends. Secretary of Health, Education, 
and Welfare Elliot Richardson joined 
several Senators in a personal tribute to 
Jack. I was sorry I was unable to attend 
for I would like to have said to Jack: 
'Thank you for a job well done." 

As I look back over my 11 years of 
service on the Labor and Public Welfare 
Committee. I have said "thank you for 
a job well done" to Jack so many times. 
I have probably said these words to Jack 
each time we passed a bill. If I did not, 
I should have, because with Jack every 
job has been a job well done. 

Jack was the general counsel of the 
committee when I joined it on January 
20, 1959, but I had been aware of Jack's 
excellent work when I served in the 
House and he was general counsel for 
the Committee on Education and Labor. 

Time and again in my years of service 
in Congress, I have looked to Jack for 
advice and assistance. He has always re
sponded with excellent advice and ener
getic assistance and something more-
the wonderful ability to see all sides of a 
problem. 

Perhaps this ability more than any
thing assisted our committee to provide 
far-reaching legislation in every area of 
the committee's vast jurisdiction. 

I will miss the frequent meetings with 
Jack and his charming wife Pat. I will 
miss the chance to say again "thank you 
for a job well done." 

Mr. President, today I would just like 
to say one more time: "Thank you, Jack, 
for a job well done." 

MOBILIZING WORLD OPINION FOR 
HUMANE TREATMENT FOR AMER
ICAN POW'S 

Mr. DODD. Mr. President, I believe it 
is fitting and useful that Congress is to
day meeting in joint session for the pur
pose of voicing its united indignation 
over the Communist treatment of Amer
ican prisoners of war, and for the pur
pose of also discussing what practical 
measures are available to us that might 
help to bring about their early release. 

Like other Senators, I have spoken 
about this matter several times on the 
:floor of the Senate. Unlike some Sen
ators, however, I have little confidence 
in the ability of diplomacy by itself as 
an instrument for obtaining the release 
of the American POW's. 

No one likes to be a pessimist when 
the lives of American servicemen are 
involved_ But in the light of the Com
munist record on the treatment of pris
oners in World War II and the Korean 
war, there is no reason at all for placing 
any hope in an appeal to Communist 
humanitarianism, and there is little rea
son for believing that diplomacy by itself 
can turn the trick. 

In World War II the great majority 
of the Germans and Italians and Jap
anese who were taken prisoner by the 
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Soviets never returned to their families. 
They simply disappeared. 

In the Korean war, of 7,100 Americans 
taken prisoner, 3,354 died in captivity, 
while another 389 are still listed as 
missing. 

Such are the grim facts. 
I do not believe, however, that the 

situation is hopeless. If the Communists 
are unresponsive to diplomacy, they are 
far more responsive to massive demon
strations of international public opinion. 

As I have said before, I believe that we 
should raise the matter of the American 
POW's at every single session with the 
Communist negotiators in Paris; that 
we should mobilize all of our diplomatic 
resources and information facilities for 
the purpose of arousing world opinion; 
and that we should not hesitate to warn 
of stronger measures if the Communists 
refuse to agree to the elementary hu
manitarian request that they abide by 
the Geneva Convention on the treat
ment of POW's. 

I believe that we should solicit the 
support of every newspaperman and 
every editor and every elected represen
tative and every parliament in the free 
world in bringing pressure to bear not 
only on Hanoi but on Moscow as well. 

More recently the thought occurred to 
me that we have been remiss in failing 
to seek support at the United Nations for 
a resolution expressing the hope that all 
parties to the conflict in Southeast Asia 
will observe the rules of the Geneva Con
vention on the treatment of prisoners of 
war. 

In the POW field, the Geneva Con~ 
vention is the legal and moral equivalent 
of the U.N. declaration of human rights; 
it would be no exaggeration, indeed, to 
say that the Convention enjoys the im
plicit endorsement of the United Nations 
as a document which represents the con
sensus of civilized international opinion. 
If the majority of the member nations 
are not prepared to vote for a simple 
resolution calling on the governments in
volved in the Southeast Asia conflict to 
respect the terms of the Geneva Conven
tion, then I say it is high time that we 
reappraise the utility of the United Na
tions. 

There is another observation that 1 
wish to make. 

I have witnessed many so-called anti
war demonstrations, and my memory of 
these demonstrations is that all of the 
placards were directed against alleged 
inhumanity and brutality on our part 
and on the part of our allies. But I do 
not recall seeing a single placard which 
called on Hanoi to stop abusing Ameri
can POW's, or to accept international 
inspection under the Geneva Convention. 

To me it seems that there is something 
indecent, in fact almost suspect, about 
a humanitarianism that is so full of con
cern for human suffering on one side, 
and so indifferent, on the other side, to 
the monstrous and deliberate torture of 
American POW's. 

Let me suggest to those antiwar pro
testors who are not pro-Vietcong and 
do not want to see a Communist victory, 
that their protests would be far more 
persuasive if they called upon Hanoi to 
withdraw from South Vietnam at the 

same time as they called upon us to with
draw, and if they protested against the 
inhuman treatment of American POW's 
to Hanoi at the same time as they pro
tested against our bombardment of Viet
nam. 

I hope the antiwar protesters will join 
us in demanding humane treatment for 
the American POW's because their voice 
would carry much weight with Hanoi. 
But whether they join us or do not join 
us, every Member of Congress, every 
newspaperman, every editor, every con
cerned member of the public, every 
friendly parliamentarian in other coun
tries, every friendly, yes, and even every 
neutral government, has a clear moral 
duty in the matter of the American pris
oners of war. 

If we join our voices in a mighty inter
national protest and if we seek to raise 
the issue at every opportunity, the 
chances are that before too long the 
Communists will decide that the reten
tion or abuse of American POW's is sim
ply not worth the political embarrass
ment that the issue is causing them 
internationally. 

CULEBRA: THE BOMBING MUST 
STOP 

Mr. DODD. Mr. President, roughly a 
month ago I received from Mr. Ramon 
Feliciano, mayor of the town of CUlebra 
in Puerto Rico, a letter setting forth the 
complaints of his people against the 
continued use of the island of CUlebra 
as a target practice area for U.S. naval 
vessels and naval aircraft. 

Over the intervening period I have had 
an opportunity to study the documen
tation which Mayor Feliciano sent me 
and to acquaint myself with the argu
ments offered by the Navy in defense of 
its position. 

The complaint of the Culebrans is that 
the increasingly intensive use of their 
island as a target practice area imposes 
almost unbearable hardships on them. 
They say that the cattle business on the 
island has been virtually ruined, that 
the once thriving fishing industry is now 
in severe economic distress, that prop
erty values have gone down, that all of 
the inhabitants frequently have their 
sleep disturbed, and that the quality of 
education has been seriously affected by 
the constant overflights of naval air
craft and the around-the-clock bursts of 
exploding shells and bombs. 

The authoritative weekly Armed 
Forces Journal early this year decided 
to look into the Culebra issue in depth. 
The editors reported that they spent 
more money, more hours, more inter
views, checking out this situation than 
they had spent on any story they had 
printed in several years. 

The Armed Forces Journal, as every
one knows, has never been accused of 
lack of sympathy for the U.S. Amiy, Air 
Force, or Navy. But on the issue of CU
lebra the editors of the Journal came 
up with this conclusion: 

Our hearts are with the United States 
Navy, but not about Culebra ... Our bi
ases, our opinions have shifted from the 
Navy's side to the Culebrans as we tracked 
down and checked out the story . . . 

I must say that my own conclusion, 
after examing all the facts, is exactly 
the same as that of the Armed Forces 
Journal. 

I know that it will cause certain in
convenience to the Navy if it has to shift 
from Culebra to one of the available un
inhabited islands in the Caribbean area. 

It may even cause serious inconven
ience. 

But in this situation we must accord 
primacy to human considerations. As the 
Armed Forces Journal put it: 

The Culebra.n problem isn't targets: it's 
people--patriotic, warm, gracious, honest, 
candid, Americans, who aren't accustomed 
to dealing with bureaucratic subtlety. They 
are not at war with the Navy. The only 
enemy the Culebrans have is indifference. 

That the Culebran people are united 
on the issue is apparent from the fact 
that in a recent poll 304 out of 313 Cu
lebran families voted to have the Navy 
leave. 

The entire Puerto Rican people have 
rallied around the Culebrans in their 
battle against bureaucratic indifference. 
Indeed, there is no single issue in recent 
decades on which the Puerto Rican peo
ple,..... from right to left, have been more 
united, and no single issue about which 
they have felt more passionately. 

The reason for their passionate feel
ings on the Culebra issue should be ap
parent to anyone who has the least hu
man and political sensitivity. 

The Puerto Rican people feel that our 
continued use of Culebra as a target 
practice area, in total disregard of the 
welfare and attitude of its inhabitants, 
is strongly suggestive of a colonialist at
titude. They feel that we are not treat
ing the Culebrans as fellow Americans 
with equal rights, but as colonial sub
jects whose welfare and convenience we 
are completely free to disregard if we 
believe it to be in our own interests. 

To say that the issue has reached ex
plosive proportions would be no exag
geration. Indeed, Puerto Ricans who are 
friendly to the United States have 
warned us that if some relief is not given 
to the CUlebrans and if, instead, Con
gress should grant the Navy's request to 
take over more of the island, it would 
play into the hands of the Puerto Rican 
independence movement, which is now 
to a large degree under Castroite ex~ 
tremist control. The possibility, there
fore, is not excluded that if the NavY 
persists in its blind determination to con
tinue and even expand the use of Culebra 
as a target practice area, the United 
States may wind up losing Puerto Rico 
and the vital Roosevelt Roads Naval 
Station. 

I say that the United States must not 
and cannot afford to treat the Puerto 
Rican people as though they were colo
nial subjects. 

We must not do so on simple, moral, 
and human grounds. 

And we cannot afford to do so because 
in the long run it will undermine, not 
strengthen, our national security, if we 
should ever lose the voluntary support of 
the Puerto Rican people for union with 
the United States. 

And it will further undermine our na~ 
tional security because our standing in 
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the world community is a vital element 
in this security. 

Culebra has been used as a target prac
tice area for almost 30 years. But the 
issue has become a particularly heated 
one over the course of the past year be
cause of the greatly intensified scale of 
naval target operations in the area. 

In 1969, the average daily use of Cule
bra and the surrounding cays for target 
practice was 9¥2 hours on Monday 
through Saturday and 3% hours on Sun
day. The ships of at least six other !la
tions participated in the 1969 operatiOn. 
And the Navy told the Armed Forces 
Journal that bombardment operations 
would climb from about 5,000 sorties in 
1969 to over 9,000 sorties this year. 

It does not require much imagination 
to realize what effect this nonstop 
bombardment must have on the life of 
the residents. I was particularly im
pressed however, by the account of a 
Culebr~n schoolteacher, Carmelo Feli
ciano, who had taught school on the is
land for 13 years. This is what he said: 

Teaching in OUlebra is an extremely dif
ficult job. The continuous fiow of air traf
fic at low altitudes over the school, heli
copters, jets and propeller planes, make an 
infernal noise, creating a state of tension 
and anxiety and rendering virtually impos
sible to hold the attention of the stu
dents ... 

When bombs and shells are exploding the 
school buildings tremble with every explo
sion. You can see fear in the children's eyes. 
They sit in school in a peculiar way as if 
ready to run at a moment's notice. During 
the periods of heavy night bombing, students 
fall asleep in class. They look sleepless and 
the teachers there know why this is so. 
Bombing is carried out far past midnight 
every day and these kids are kept awake by 
the noise and the tremor caused by the bombs 
until early morning hours ... 

Due to all this noise caused by Navy air
craft and boats bombing and shelling, and 
also because they live in constant fear of los
ing their lives, the student's work at school is 
very poor. There has not been an honors 
graduate in Cttlebra in more than three 
years. 

Mr. President, it has been the hope 
of many people that the Navy would 
voluntarily reconsider its position. As the 
Armed Forces Journal points out, there 
are alternatives to Culebra in the area. 
And relocation to an uninhabited island 
would, despite temporary inconvenience, 
ultimately permit superior training for 
our Navy. In using the tiny inhabited 
island of Culebra, the Navy must ob
serve certain restrictions on the speed 
of its boats and on the range at which 
they operate and on their angle of at
tack. On an uninhabited island, they 
could operate without any of these re
strictions. 

Since the Navy has thus far given 
no evidence that it intends to accede vol
untarily to the legitimate protests of 
the Culebran people, and the Puerto 
Rican Government, I have asked Sen
ator GOODELL to add my name as a co
sponsor of his amendment to the mili
tary construction authorization bill, to 
terminate the funding of this intolerable 
and unnecessary activity and to persuade 
the Navy that the time has come to make 
c.ther arrangements. 

Mr. President, I ask unanimous con
sent to have printed in the RECORD the 

series of seven articles on the subject of 
Culebra, published in recent months in 
the Armed Forces Journal. 

There being no objection, the articles 
were ordered to be printed in the RECORD, 
as follows: 
CuLEBP.A: NAVY Focus oN CINCLANT's 

BULL'S-EYE Is WAY OFF TARGET, BUT MAY 
BE COMING INTO RANGE 
(NoTE.-What matters is the Journal some

times gets stories that we'd rather not print. 
In many ways, this is one of them. 

(But we don't make the news: We report 
it. 

(Sometimes our reporting isn't as accu
rate, we find out, as our readers rightfully 
expect. (For a good example, see this week's 
Defense Forum.) Our research isn't always 
as thorough as it should be for a journal 
which readers expect to lay out both sides of 
an important issue. From time to time, we 
realize too late that we've really not been as 
fair or as objective as an independent 
Spokesman for the Services ought to be. 

(But "Spokesman for the Services•' doesn't 
mean "mouthpiece for the brass." 

(Our hearts are with the United States 
Navy, but not about Culebra. Not now. Our 
biases, our opinions have shifted from the 
Navy's side to the Culebrans' as we tracked 
down and checked out the story on these 
pages. In this case, we think our facts, our 
research, our candor will check out better 
than the Navy•s-at least until RAdm Nor
vell Ward, new Commander of the Carib
bean Sea Frontier, finishes an analysis he 
seems quickly to have set in motion when 
the Culebran problem was brought person
ally to his attention last week. 

(We have spent more money, more hours, 
more interviews checking out this story 
than any news the "new'' JOURNAL has 
printed in 2¥2 years. Because we were sort of 
hoping there really wasn't anything of sub
stance to report. That's why this issue went 
to press three days late: The substance we 
had hoped would evaporate, didn't. Its fiavor 
however, showed some prospect for improve
ment after The JOURNAL visited Culebra 
last Friday and Saturday. 

(This is not a news report. It's a commen
tary, with our opinions. It's candid, but we 
think it's fair. We hope the Navy-in time
can think so too. 

(We chose, in many instances, not to 
print the names of Navymen who are quoted 
here, but whom we now believe to be wrong, 
or misinformed, or poorly advised. What 
bothers us is that they were the Navy 
"experts" on Culebra. But they were sincere 
and, we believe, wanted to be honest-if 
sometimes less than candid. 

(What matters is not who said what, but 
what now should be done. With the Cule
brans. By the Navy. For the country which 
both of them love.-The Editors.) 
(By Ben SChemmer, Clare Lewis and the 

Journal Staff) 
CULEBRA IsLAND, 22 May.-Like the mouse 

that roared, the tiny island of Culebra
owned in part by 743 Spanish-speaking, 
patriotic U.S. citizens who have representa
tion but no vote in Congress-has appealed 
to the Governor of Puerto Rico and the House 
Armed Services Committee to help it win a 
battle with the United States Navy it has 
tried hard to avoid. 

The Navy wants to expand gunnery and 
bombing operations on this docile, 7,000-
acre Caribbean municipallty used as CIN
CLANT's bull's-eye. Culebrans h!Lve accepted 
their odd destiny with quiet humility for 
over 35 years, in some respects for almost 70. 
Now, they want the Navy to shoot at some
thing else. 

The Navy says that it has no choice: that 
it needs more targets and larger safety zones 
on Culebra for new air-to-ground missiles 
like Walleye, Standard ARM, Bulldog, and 

Hobo glide bombs. But some of the very 
experts who stress this now admit they 
haven't even read the studies telllng what's 
wrong with a host of other, uninhabited 
nearby island alternatives. 

You probably read about Culebra in Life 
on 10 April. But Life cut into the onion no 
deeper than the peel, and facts available to 
The Journal suggest that the Navy-even 
though it sliced a lot longer-hasn't gone 
much deeper. Hopefully, the Governor of 
Puerto Rico and the House Armed Services 
Committee will cut through to the middle. 

Eearings on the Culebran issue will be 
held this week before a HASC Real Estate 
Subcommittee headed by Representative 
Charles Bennett (D-Fla.). Since 1954 the 
Navy has wanted to buy the entire island, 
on which it already owns at least 2,683 acres. 
But on 31 December, Culebrans wrote to 
President Nixon objecting to Navy plans
never explained to them-to resettle Cule
bra's 450 fam111es on the nearby island of 
Vieques, which in part is another Navy bom
bardment range. 

The quiet islanders began making noise 
when bombardment operations peaked, early 
this year-led by the Navy, but with ships 
of at least six (and some say over 20) other 
nations peppering away, too. 

Since, the mouse that roared has lost a 
major court battle, won a partial but ironic 
victory from the Navy (see page 39), and 
today could be calibrated on a political/social 
bull's-eye which the Navy apparently doesn't 
see. 

After stabbing at the onion for the last 
ten days, our impressions of the "Culebra 
problem" could fill a book. The Navy would 
not like it. Nor does The Journal. Here, in 
brief, is why: 

INNUENDOS 
We've heard more innuendos from the 

Na'Vy than facts from either side. Navy 
spokesmen suggested, in The Journal's pre
liminary inqulries, that the Culebra prob
lem stemmed-to a large degree-from "con
fusion stimulated by greedy guys." What ap
parently were innuendos about Culebran 
land-owners and other U.S. citizens hoping 
to develop small parcels of land or exercise 
development options jeopardized by the 
Navy's Culebran plan just didn't check out. 

In the case, for example, of a St. Louis 
Washington University professor who has a 
limited option on property near the harbor 
of Dewey, but who has been outspoken on 
behalf of the Culebrans-and whose inter
ests were subtly questioned by the Navy
The Journal has a sworn a.flldaVit that he 
would give up his option, at cost, "to the 
end that goals of the people of Culebra may 
be realized." 

Suspicions that expenses incurred by Cule
bra's Mayor Ramon Fellciano, traveling on 
his islanders' behalf, were paid by land pro
moters just aren't true. 

Slurs against a retired Methodist minister 
on Culebra who added his voice to the 
mouse's roar aren't worth the paper they're 
printed on--except to put the Navy's prob
lem in perspective. 

A group of so-called "squatters" turned out 
to be Culebrans who have built houses on 
land the Navy moved them to, but for which 
they can't get deeds. 

SINCERITY ON BOTH SIDES 

The Navy is sincere, but readers who talk 
with the Culebrans would probably find them 
even more so. The Culebran problem isn't 
targets: it's people-patriotic, warm, gra
cious, honest, candid Americans who aren't 
accustomed to dealing with bureaucratic 
subtleties. They are not at war with the 
Navy. The only enemy the Culebrans have 
is indifference. But when you're sitting on 
the bull's-eye, it doesn't matter whether it's 
friend or foe who pulls the trigger. 

The Culebrans earn their llving from the 
land, and from the sea. They have only lim-
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1ted access to both, and the Navy proposes to 
make the limits even tighter. There is no 
school on the island; there is, as yet, no 
hospital. For both, the Culebrans must go to 
the Puerto Rican mainland. Denial of that 
access becomes a major infringement on their 
very lives. 

What the Culebrans have asked for-and 
for 35 years didn't get, until about two weeks 
ago--was a "dialogue" with the Navy. 

ILL-ADVISED EXPERTS 

Some Navy Culebran "experts" are, in 
large part, ill-advised, misinformed, or blind; 
Asked, "How do the Culebrans really feel?' 
an OpNav action officer, referred to The 
J.ournal by a higher authority, said bluntly: 
"The Culebrans want the Navy to stay." 
Asked about a very recent poll in which 304 
out of 313 Culebran famlies voted to have 
the Navy leave, this officer said he had not 
heard of any such vote, but got his dope 
from a Culebran who "really had his pulse 
on the people." When The Journal later got 
the source's name, he turned out to be cus
todian of the Navy's Culebran range. Cule
brans said the-y love this man, but that he 
is 70-some years old, and perhaps not at
tuned to his people today. 

Navy spokesmen-guys on the front line 
on the Culebran issue--had few deta.ils on 
and little perception of alleged serious safety 
problems and near tragedies that vitally 
concern these U.S. citizens just miles away 
from CINCLANT's bull's-eye--even though 
most have at least been mentioned by the 
press. Notwithstanding Navy disclaimers on 
civilian accidents, it is reasonably clear that 
at least four serious injuries have resulted 
from Navy /Marine Corps operations on and 
near Culebra since the island first "joined" 
the Navy in 1901. 

In 1914, Isaac Espinosa lost his right arm 
from a grenade or detonator he picked up 
on Culebra's shore. In 1935, Aberto Pefia 
Garcia, a 15-year-od schoolboy, was killed 
when he playfully banged a USMC grenade 
with a hammer. That same year, in a differ
ent accident, Vincento Romero lost his right 
arm. 

These accidents don't quite track with 
carefully structured Navy statements that 
"no one has been killed or injured as a re
sult of this training." Because the Navy 
statement technically refers to ships' gun
fire practice since 1936, after Marine Corps 
maneuvers were moved to Vieques. But no 
one The Journal was referred to had ever 
heard of young Sixto Col.on, who lost his 
right eye in 1964 playing catch with an ex
plosive toy which Culebrans say the Navy 
left on the island. And the Navy spokesmen 
didn't mention the nine Navymen killed 
1n April 1946 when an aircraft dropped its 
ordnance on an observation post painted 
the same color as the target. 

Navy spokesmen mention near accidents, 
such as the time the battleship New Jersey, 
late in the '40s or early in the '50s, lobbed 
shells on a cistern between the town of 
Dewey and the impact area. Or when the 
Missouri, about the same time, scored on the 
safety zone instead of the impact area. Or 
when "destroyers fired over the island." But 
no one The Journal has been referred to by 
the Navy seemed remotely aware of even 
more recent incidents in which: 

The San Juan yacht La Vagabunda had 
smokepots dropped athwartships during five 
passes by an aircraft on a clear day while 
the vessel cruised amidst a flotilla of 14 
others. 

A bomb "or something" landed in Dewey 
Harbor just months ago, 400 yards from the 
house of Culebra's only doctor. 

"1,000-lb bcmbs" landed intact in six to 
10 feet of water just o1f Culebra.'s eastern 
shore. 

(Each of these allegations was verified by 
The Journal through recorded eyewitness re
ports and/or on-the-ground surveys.) 

ALTERNATIVES 

There may not be any alternative to ex
panded operations on and near Culebra. CIN
CLANT does need targets, especially for new 
missiles with bigger "footprints." What 
bothers us is that the "experts" who rejected 
the alternatives apparently haven't read the 
studies about them-that's what two of the 
experts conceded. 

The Journal doesn't want to second-guess 
the Navy, but Puerto Rican Governor Luis 
Ferre told us on 22 May that "There is so 
much area nearby that has not been ex
haustively studied." He mentioned such pos
sibilities as: 

Vieques-The Navy and Marine Corps al
ready use the island's eastern 2% miles for 
naval gunfire support/aerial close support 
targets, the next three miles inland for a 
Marine landing/maneuver area, and Vicques' 
western end for an "inert" naval ammuni
tion depot. Question: Why not move the 
"ammunition depot" to CUlebra, the Marine 
maneuver area to the western end of Vie
ques, and the new targets and expanded 
safety zones for Walleye, etc., to the freed 
area on Vieques' eastern coast? CINCLANT's 
"expert" conceded he had "never thought 
about it." Yet SecNav's office repeatedly de
ferred to this very officer on questions on the 
alternatives so "exhaustively studied." A 
CINCLANT spokesman later explained, how
ever, that "it's really not [this officer's] job 
to answer these kind of questions," and re
ferred The Journal back to Navy headquar
ters in Washington. Governor Ferre told The 
Journal Friday that the Culebra/Vieques 
switch could have substantial merit and that 
he'd probably discuss it with his "good friend 
Mel Laird." 

Isla Palominos--At the very closest, by 
nautical charts The Journal looked at on the 
scene, this 165-foot-high island is at least 
2% miles east of Puerto Rico, 1% miles from 
the nearest (and uninhabited) island-and 
it's close (10 nm) to CINCLANT's gunnery 
operations center at Roosevelt Roads. 

Caya Lobos-A 40-foot-high island 2% 
miles from the northeastern tip of Puerto 
Rico, which boasts of a luxurious hotel. The 
hotel has been empty for the past four to 
five years. (If the Navy needs more varied 
terrain than this "fiat" island provides, 
barges of dirt could change it, we think, and 
dirt costs less than the rental on Culebra-
even under the Navy's 30 April $70,000-a-year 
easement.) 

We don't question Navy statements that, 
from a. st rictly military viewpoint, Culebra is 
"the most suitable" target complex. What's 
at issue is whether or not other, more "suit
able" from a political/ social viewpoint, still 
could be militarily "acceptable." 

WHAT IT BOILS DOWN TO 

Navy spokesmen have been less than can
did. What sounded like "substantial invest
ments" turns out to be acquisition costs of 
$501 for Culebran land Culebrans can't use. 
Injuries, incidents, and accidents alleged ap
parently haven't been checked out. 

The irony of the "CUlebra problem" merits 
thought. A Supreme Court ruling of 1958-
won by the American Communist Party
held that the right to travel "across frontiers 
in either direction and inside the frontiers as 
well" is a. right guaranteed by the fifth 
amendment (emphasis added). It is incon
gruous that Culebrans don't benefit from 
this ruling, while the American Communist 
Party does. 

Culebra.'s new "custodian," Admiral Ward, 
is the Navy's former (and first) Safety Di
rector-another irony, but perhaps a hope
ful sign as well. An attorney writing Cu
lebra.'s appeal to the Supreme Court is a. 
Director of the San Juan Navy League. 

And the final irony may prove to be this: 
The whole CUlebr.a problem hinges on the 
five-mile safety zone needed for Wa.lleye and 

other new guided missiles. But Walleye ap
parently isn't funded for production next 
year. And all the follow-on missiles (Con
dor, etc.), a Navy expert let slip, have safety
zone footprints so much larger that they 
"could not be tested at all on the Culebrita 
targets" about which the Navy has been so 
adamant. 

The Navy may have legal as well as po
litical and social problems with Congress 
over the Culebra issue. For one thing, the 
statute under which the new leasehold is 
being requested apparently requires the 
Navy to specify payment costs. The 30 April 
request says only that the new easement 
"exceeds $50,000." Second, a key CIN
CLANTFLT official told Washington attor
neys representing the CUlebrans--on a no
fee, "pro bono publico" (for the public good) 
basis-that Culebra is a "range." He said 
the area is not a "training camp." But Title 
10 USC 2663(a) (1), from which the Navy 
request derives, provides condemnation pow
er only for fortifications, coastal defenses, 
or military training camps. A fine point, per
haps--but it could be a crucial one for the 
Culebrans. And for the Navy as well. 

As Governor Ferre told The JOURNAL, 
"This is an issue everyone can still win," 
given time for the dialogue Culebrans have 
sought-given time for a really good whack 
at the onion. But if anyone loses, no one 
wins. And the Culbebrans lose if the Navy 
wins too soon. Congress should give 
the Culebrans time for the Navy to catch 
up on its reading. 

Culebra.n bombardment debate enters a 
critical phase on 1 June when House Armed 
Services Real Estate Subcommittee, headed 
by Representative Charles Bennett (D-Fla.), 
holds hearing on Navy 30 April acquisition 
request for new 2,200-acre, nonhabitation, 
$70,000-per-year easement to expand its 
Culebran target complex. Unless Congress 
turns down the request, Navy could begin 
condemnation proceedings on 2 June. Puerto 
Rican Senate voted 15 May-with only one 
dissenting vote--to oppose the Navy's plan. 
Culebran citizens and Puerto Rican legisla
tors have asked for time to oppose the Navy 
plan: Congressman Bennett told The Jour
nal, "I'm not going to turn down anybody 
who wants to appear on this issue." Hear
nigs were to be in closed session, but HASC 
counsel James F. Shumate told Journal they 
now may be held in open. 

Governor Luis Ferre told The Journal on 
Culebra 22 May, while discussing other pos
sible target areas, "There is so much area 
that has not been exhaustively studied." 
Governor Ferre suggested at least four other 
nearby islands that might be used. One of 
them, Box of the Dead, is only six nautical 
miles southeast of his home town. 

Joseph A. Grimes, Jr., Special Civilian As
sistant to Navy Secretary John Chafee, told 
Journal the Navy has an "overwhelming op
era.tional problem-it needs targets." When 
asked "Why on Culebra?" inStead of on other 
land the Navy already owns or leases, Grimes 
referred Journal to Cinclantfit, to whom he 
defers on operational or technical questions. 
But the expert to whom Grimes referred The 
Journal told an attorney for the Culebrans 
just three days later he could not cite de~ 
tailed objections of alternative target sites 
because he has never read the Navy studies 
rejecting them. 

"No one has been killed or injured as a. 
result of this train.ing," RAdm Alfred R. 
Matter, former Commander Caribbean Sea 
Frontier, told a press conference in Puerto 
Rico on 24 April, referred (specifically) to 
Navy use of Culebra. "since 1936 for ships' 
gunfire pr;actice.'' (In sentences before and 
after this quote. Admiral Matter re
ferred also to aerial bombing of nearby 
cays and rocks-see map.) Virtually identical 
statements were made by SecNav Speola.l 
Assistant Joseph Grimes at press conference 
in San Juan on 3 April, and by V Adm R. L. 
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Shifley, DCNO (Logistics), in 9 March let
ter to Representative James W. Symington 
(D-Mo.) -Admiral Shifley said there was 
no "civilian" casualties. But Navy officials 
told The Journal there have been both deaths 
and injuries, while insisting there has been 
"no intent to mislead" and that the blanket 
denials cited above represent "an honest 
mistake." In 1946 nine military men were 
killed when an aircraft dropped its ordnance 
on a Navy observation post--it had been 
painted the same color as the target, in an
other incident a Culebran schoolboy was 
killed playing with a Marine Corps grenade 
he found in the impact area. Still another 
Culebran is reported to have lost his left 
arm as the result of a similar accident. 

"Box OF THE DEAD"-AN ALTERNATIVE TO 
CULEBRA? 

One alternative to an expanded bombing 
range on Culebra which CINCLANTFLT may 
not have explored was mentioned to The 
.Journal by Governor Luis Ferre and to 
others last week by Headquarters Caribbean 
Sea Frontier. It's an uninhabited island just 
two miles off Puerto Rico's south central 
coast. 

It's called Isla Caja de Muertos. Translated, 
that means Box of the Dead. Or, literally, 
Coffin. 

THE Vmw FROM THE ADMIRAL'S BRIDGE 
A fast fuse now burning close to the 

powder may have a dim chance of turning 
instead into a candle of hope, if the Navy's 
former Safety Director and new Commander 
Caribbean Sea Frontier, RAdm Norvell G. 
Ward, serves as an accurate "switchboard" 
to Washington. We hope he'll tell the Navy 
that what's really at stake on Culebra is 
people, not targets. Navy people, as well as 
Culebrans. 

At an early breakfast in San Juan on 23 
May, Admiral Ward told the Journal that: 

The Navy had no record, so far as he knew, 
of many of the recent civilian casualties and 
near-miss incidents alleged (and, in The 
Journal's opinion, too casually dismissed by 
the Department of the Navy). Admiral Ward 
said, "Since becoming aware of the large 
number of alleged incidents wherein people 
of Culebra may have become endangered, I 
have asked the Missile Range Facility to re
port to me on all incidents they have re
corded of misfires or wild shots on the bomb
ing and gunfire support ranges." 

He had not asked his staff to take a look 
at other possible target choices, but one 
senior officer there had indicated that there 
were other islands in the vicinity of Puerto 
Rico that might be alternatives. He told 
The Journal, "We have not studied them and 
do not have the necessary capability or ex
pertise to make a meaningful study. It is the 
Fleet Commander who is knowledgeable of 
all the requirements both operationally and 
logistically and the needs for instrumenta
tion. . . . I could conduct the study if pro
vided the technical expertise, but would an
ticipate that CINCLANTFLT would call upon 
those with the expertise to make any addi
tional study, as I assume they did in the 
prior studies. . . ." 

He had "been in conversations l:Joth with 
Mr. Grimes [on Friday morning, 22 May] and 
with CINCLANTFLT headquarters and ap
prised them of the latest developments," sug
gesting that when they appear before the 
House Armed Services Subcommittee, "they 
should have all of the substantive facts at 
their fingertips, and be prepared to answer 
many probing [and, in The Journal's opin
ion, embarrassing] questions. Otherwise, the 
results might not be as desired." 

He would check out alleged near misses in
volving commercial and general aviation air
craft--for his personal information. 

He felt that "Mayor Fellciano ls very sin
cere in his efforts to prevent the Navy from 

acquiring the land deemed necessary for 
safety purposes if we are to continue using 
the range." 

Allegations of "deals" between the Navy 
and the Commonwealth of Puerto Rico for 
reacquisition of land benefiting the main
landers, at the expense of the Culebrans, 
could be put in a more constructive light. 
"The Navy does have a plan for land revert
ing to the Commonwealth of Puerto Rico as 
it is no longer required, in accordance with 
agreements made when it was turned over 
to the Navy after the Army withdrew from 
the island of Puerto Rico. The Navy has ex
cessive parcels in the past two or three years 
which have reverted to the Commonwealth. 
Specifically, yes, the Navy has plans for 
chang.lng the boundaries of its land on 
Vieques." 

Asked how his command referred to the 
Culebran "problem," "issue," or whatever, 
Admiral Ward said: "People around here call 
it 'the Culebra problem,' I assess it as a very 
serious issue, the outcome of which is un
certain, and one which, if resolved by Con
gress in the Navy's favor, will result in an 
intensification of the efforts by Mayor Felici
ano to marshall public opinion behind his 
cause. I see it as a continuing and very 
difficult problem for us." How serious, in our 
view, depends on the kind of "switchboard" 
Admiral Ward turns out to be. 

CALL To "BIG MARY"-ANYTHING To Avom 
ARREST 

If you want to go swimming off Culebra, 
call "Big Mary" first. Big Mary .is the Navy 
observation post on the island's northwest 
peninsula. Call on 122.8mc. if you want to 
dive into the water from an airplane, or fly 
over or land on the island. 

It's illegal-a federal offense-if you don't, 
and the fine literally could be "$5,000 and/or 
imprisonment for a term not to exceed five 
years." 

Luckily, The Journal found this out and 
got permission from Big Mary before going 
snorkeling with Culebran citizens to verify 
reports (which Navy first doubted) that 
"1,000-lb bombs" or big shells lie 10 or so feet 
down on the harbor bottom, near the island's 
best beaches-next to the Navy "safety 
zone," as well as in impact areas where Cule
bran fishermen drop anchor, with Big Mary's 
permission. 

The ordnance was indeed there, big and 
ominous. Maybe a 1,000-lb bomb, maybe 
not-but too big to carry back to the Navy. 

By virtue of the 1941 Executive Order 
creating "Culebra Island Defensive Area" and 
the "Culebra Island Naval Air Space Reserva
tion," the 10-mile-long island is totally en
veloped by an artificial legal barrier compris
ing its entire territorial waters three miles 
·from the island's high-water mark, as well as 
the "air space over" it. Entry into these 
zones without prior okay from the military 
is prohibited. 

The Journal asked RAdm Norvell G. Ward 
if it literally would be lllegal to go bomb
snorkeling off Culebra without the prior okay 
of Big Mary. Admiral Ward affirmed the tech
nical effect of the 1941 Executive Order. 
Asked for his permission to snorkel for 
bombs, Admiral Ward explained the Navy 
chain of command and asked The Journal to 
call Big Mary. 

"LAs BOMBA8-VAMONOSI" ("THE BoMBs
LET's GET Our OF HEUI") 

CULEBRA, SAN JUAN. 24 May.-The resident 
Navy seaman in charge of firing operations 
on OUlebra admitted in writing today that he 
and three other Navyrnen fired six mortar 
rounds into a bay on Flamingo BeaiCh where 
"bathers were . . . earlier"-but that "when 
we fired the mortar rounds, we did not look 
at the beach." By his description, "Three 
rounds were fired long and_ three were fired 
short." The shells landed within 200 yards of 

seven children and at least one adult, inter
viewed and photographed on the spot to
day by The Journal. 

The Navyman also admitted that, at the 
time of the near tragedy, "The red flag was 
not raised" (over their observation post, 
which ha.s a commanding view of the beach). 
The flag is a standard range signal to warn 
those in the area that firing operations a.rP. 
about to begin or are underway. 

Two of the children and a 30-year-old 
Culebran woman signed a separate statement 
that: 

They had checked firing schedules posted 
throughout the town of Dewey before going 
swimming; "No firing was scheduled." (The 
Journal has the schedules: No firing was 
scheduled.) 

Before swimming, and moments after see
ing the rounds land, they had checked for the 
red flag on the OP above the beach; "We 
looked for a red flag-but saw only the United 
States flag." 

Just one hour earlier, Journal publisher 
Ben Schemmer-fiying into Culebra for a 
meeting there with Governor Luis Ferre
listened to the Navy OP, call sign "Big Mary," 
advise his aircraft that "We have no opera
tions today." Schemmer had requested per
mission to Photograph Navy targets on Cule
brita Island. Big Mary inquired, "Request why 
you want to take pictures of Culebrita." Told 
that Schemmer was an editor, Big Mary re
sponded, "HMMMMmmm," "Wait," and then 
advised, "Request you remain clear of area 
near Twin Rocks." Targets on Twin Rocks, a 
federal bird sanctuary, are at least seven 
miles east of the beach toward which the 
mortar rounds were aimed. 

RAdm N. G. Ward told The Journal in 
San Juan late today: "The incident reached 
my attention today and it is under active 
investigation to understand why it happened. 
There is no dental the incident occurred. The 
info I have is not clear and garbled." 

The senior man on the island in charge of 
"Big Mary"-a Navy petty officer first class
said in his written statement, "I asked [the 
Navy range officer at Roosevelt Roa.ds] if we 
could make these [mortar] firings .... He 
said go ahead." The same officer had been 
asked on Friday or Saturday, by Washington 
attorneys representing the Culebrans with
out fee, about the then-alleged mortar firings 
on Flamingo Beach last Friday, and reported
ly said: "No, it's impossible, it never hap
pened. Every mortar round was under lock 
and key. There were no operations scheduled 
and none were carried out." 

The Journal was told by several Culebrans 
that the Navy Seaman in charge of the Fri
day firings said at a town meeting on 14 
March (the day before the Culebrans de
livered their "ultimatum" for the Navy to 
leave their island) : "Culebra could demon
strate as much as it wants, but with one shot 
the Navy could blow everybody off the is
land." 

CULEBRA'S FIGHT FOR LIFE 
Presidential Executive orders signed in 1901 

and 1902, and reaffirmed on 26 June 1903, 
reserved all public lands on Culebra and ad
jacent cays for use of the U.S. Government, 
under Navy jurisdiction. Air space over the 
island and water three miles around it were 
restricted to exclusive use of the military 
by Presidential Executive Order 8684, signed 
14 February 1941. 

One effect of these Executive Orders is that 
private planes and ships must arrange for 
special Navy permission to approach or leave 
the island-one of 76 municipalities of the 
Commonwealth of Puerto Rico. Life maga
zine wrote on 10 April: "To all intents and 
purposes, the 700 [sic] islanders are prison
ers on their own land." 

On 5 December of last year, RAdm Alfred 
R. Matter, then Commander Caribbean Sea 
Frontier, wrote a Puerto Rican land devel-
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oper-who wanted to build vacation con
dominiums on 225 acres on Culebra's east
ern tip--an unfortunate letter which de
scribed vividly what the Executive Orders 
mean to U.S. citizens on the island: 

"Culebra Island is a keystone in the At
lantic Fleet weapons range, which encom
passes Naval Station, Roosevelt Roads, nearby 
Vieques Island, and thousands of square 
miles of ocean area. This large complex is 
expanding and operations are becoming in
creasingly intensive, frequently being con
ducted through seven days of the week. As 
such use increases, inhabitants of nearby 
areas such as your property will ·be subjected 
to the noise of supersonic booms, gunfire, 
rocket fire, and heavy air traffic." 

Culebrans since have lost two legal battles 
to repla-ce the "supersonic booms, gunfire, 
rocket fire, and hea-vy air traffic" with the 
more tranquil environment for which their 
neighbors on the U.S. Virgin Islands just 10 
mile.s to the east are envied. On 11 March, 
the U.S. Court of Appeals in Boston upheld 
an earlier District Court decision and reaf
firmed the Navy's legal right to bombard, 
strafe, and mine Culebra and its nearby cays 
and rocks. 

Two days later, on 13 March, Culebrans 
voted in a town meeting to ask the Navy to 
withdraw from their island. What turned 
these docile custodians of CINOLANT's bulls
eye into the mouse that roared, one citizen 
told The Journal, was the "new generation." 
"We have been peaceful and tolerant, but 
our lives have been in danger. I am the 
father of two sons and a daughter. Airplanes 
loaded with bombs pass over. It's as simple 
as that." 

In past years, three Puerto Rican gov
ernors have resisted DoD overtures to buy 
the island outright, citing a provision of the 
Commonwealth's Constitution that no mu
nicipality could be dissolved without ap
proval by its own people in a. referendum. 
On 26 March, the Puerto Rican Senate passed 
a unanimous resolution asking President 
Nixon to "re-examine the Navy's activities 
in Culebra for the purpose of assuring the 
residents ... peace, order, free movement, 
and development of economic interests." 
Since, the Culebra.n issue has been widely 
publicized. Feature articles have appeared in 
the Miami Herald (2 April), the San Juan 
Star (4 April, 17 May), Life (10 April). and 
the New York Times (15 April). 

President Nixon on 14 April directed staff 
assistant Hugh W. Sloan, jr, to write Mayor 
Feliciano, informing him that the Defense 
Department "is reviewing restrictions 1m
posed." 

On 24 April, Culebrans won a partial vic
tory, but a questionable destiny. RAdm Al
fred R. Matter announced an alternative 
Navy plan at a press conference in San Juan. 
(The Navy never consulted with Mayor 
Feliciano or the citizens of Culebra in de
veloping the plan, nor were they invited to 
the press conference at which it was an
nounced.) 

Instead of outright purchase of the en
tire island, the plan would return to the 
Culebrans 10 miles of beach and coastline, 
along with 680 acres of land near the town 
of Dewey (named for the naval hero) for use 
as homesites, recreational areas, and a medi
cal dispensary. (Earlier, the Navy had re
fused to turn over two acres of unused land 
so that Culebrans could bulld a hospital for 
which the people-only half of whom have 
jobs-had already raised the money.) 

But the Navy st111 proposed to lease, and 
later to buy by right of eminent domain, a 
new parcel of 2,350 acres covering the east
em one-third of Culebra. Since the western 
third of the island is an impact area and 
safety zone for naval ship-to-shore gunnery 
training, Culebran families centered in the 
town of Dewey felt they would be 
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"strangled." Shells would stlll explode 2¥2 
miles to their west, and bombing/missile 
runs would intensify 3 ~ miles to their east. 
The Navy told the Journal that the bom
bardment operations would climb from about 
5,000 sorties in FY 69 to over 9,000 sortie~:~ 
this year. 

Governor Luis Ferre-who reportedly 
hadn't set foot on Culebra since 1943-· 
greeted the revised Navy plan with enthusi
asm. He sa.id it would pave the way for the 
turnover to his Commonwealth of other 
Navy-owned land in Puerto Rico, at Ft 
Buchanan and Isla Grande. (He did not say, 
but The Journal learned, that other Navy 
lands on the north central coast of Vieques 
might also be freed.) Governor Ferre said 
that the Navy's new Culebran plan would 
"substantially improve the living conditions 
of residents on this island" and that it re
vealed a "new attitude" on the Navy's part 
which would probably lead to better rela
tions in the future between the Navy and 
residents of Culebra. 

But on 15 May, the Puerto Rican Senate 
voted, with only one dissenting vote, to back 
the Culebran islanders ln opposition to the 
Navy plan. (In the Puerto Rican Senate, Gov
ernor Ferre's party is in the minority.) On 
21 May, the Senate's minority leader indi
cated that he would go to Washington to 
testify on behalf of the Culebrans. Although 
Governor Ferre has been careful not to take 
a strong public position, it is now clear that 
bipartisan support is coming together 
throughout the Commonwealth of Puerto 
Rico for the Culebrans. Governor Ferre made 
it clear to The JOURNAL on 22 May that he 
would give serious study to other alternatives 
and would get the Navy to work with him 
so that peace and calm could return to Cule
bra. 

At JOURNAL presstime, however, the Navy 
proposal st111 stood. It was submitted to Con
gress 30 April as a routine, 1% -page FY 70 
real estate acquisition request. But the House 
Armed Services Committee wlll give the is
landers a chance to make their feelings 
known early next week. 

Their feelings are clear. Earlier this month, 
304 families of 313 polled voted to back May
or Feliciano•s request that the Navy leave 
Culebra. Unless the House Armed Services 
Committee specifically disapproves the Navy 
request, they could stlll lose: condemnation 
proceedings could begin the day after the 
mouse makes its roar heard in Congress. 

CULEBRA-ACT II: HOUSE PANEL RESCHEDULES 
HEARINGs--NAVY STILL ADAMANT ON NEED 
FOR TARGETS 

(By Ben Schemmer and Bruce Cossaboom) 
The Navy apparently intends to tum a deaf 

ear to the mouse that roared-the tiny Puerto 
Rican island of Culebra. 

Navy officials this week told Puerto Rico•s 
Resident Commissioner in Washington, Jorge 
Cordova, they have no intention of abandon
ing their missile target range activities on 
the island, despite recent shore-shelling In
cidents and misfires on the island. 

Cordova, who sits as a non-voting mem
ber of the House Armed Services Committee, 
met this week with Assistant Secretary of the 
Navy (I&L) Frank Sanders and SecNav Civil
ian Special Assistant (on Culebra) Joseph 
A. Grimes, jr. 

Cordova told Sanders of his conviction 
(and that of the island's political leaders) 
that the Navy should cease use of Culebra as 
a target area-much less expand it, as the 
Navy now proposes in an action pending be
fore the House Armed Services Real Estate 
Subcommittee. 

Cordova told The Journal he was informed 
the Navy "could not accede" to this request. 

The Navy 1s now investigating the firing 
incidents (Journal, 23/26 May) and told Cor-

dova that, after studying its findings, it 
would try to insure that there would be no 
repetition of the near misses. 

Cordova had suggested to the Navy that it 
extend its investigation beyond the shelling 
incidents to the whole question of the use 
of the island. He said the Navy should find 
other uses for its property on the island, and 
consider abandoning it altogether as a tar
get area. 

The Navy says it needs Culebra as a target 
range and that the "incidents don't change 
the picture," Cordova told The Journal. 

Meanwhile, a Real Estate Subcommittee 
hearing on the Navy's proposal to expand 
bombardment activities on the island~rigi
nally scheduled for 1 June but postponed 
after a public furor broke over the island
has been rescheduled for 10 June. 

Two days after a 23/26 May Journal Com
mentary suggested that "Congress should give 
the CUlebrans time for the Navy to catch up 
on its reading," Representative Charles E. 
Bennett (D-Fla) announced on 28 May that 
his panel would postpone hearings on the 
Navy's 30 April request to lea.se---end later to 
buy-a new, 2,350-acre safety zone on the 
7,000-a.cre island for Walleye and other 
guided-misslles. 

Bennett's original postponement action 
apparently stemmed in part from news that 
mortar rounds fired without warning on 22 
May toward a beach on which CUlebran chil
dren were swimmlng~n a day when no fir
ing operations were scheduled~used the 
yacht on which Governor Luis Ferre was 
leaving the island to change course wfter it& 
pilot heard the rounds. 

Ironically, Ferre's visit to Culebra was hls 
first there since 1962--and he had just been 
briefed by the Navy on ship-to-shore bom
bardment and aerial bombing exercises on 
and near the island. The incident happened 
within an hour or so after The Journal inter
viewed the governor on Culebra. 

Ferre got his briefing from the Navy at the 
very observation post from which the mortar 
rounds were later fired. A Navy officer at 
Roosevelt Roads called them "marking 
rounds" without much explosive. 

Bennett said, "Before conducting hearings 
on any new plans for the Island, I want to 
first get a report from the Navy Inspector 
General, who has been asked to look into this 
most recent incident. I then plan to ask my 
Subcommittee to conduct its own investiga
tion." 

The Subcommittee staff declined to state 
whether Congressman Bennett or the Navy 
initiated action to postpone the hearings. 

Governor Ferre told The Journal in Wash
ington earlier this week that he does not ex
pect to testify personally a-t the hearings. But 
he said, "Every measure must be taken to 
protect the llves and tranquillity of the 
Culebrans" and that he supports Jorge Cor
dova's efforts. He said the Navy may be re
examining an alternative target area, the is
land of Desecheo, about 20 n.m. from Ramey 
AFB on Puerto Rico's northwest corner. 

(The Journal was in error last week when 
we said that Governor Ferre had suggested, 
when interviewed on Culebra 22 May, another 
possible alterna.tive, an island called "Box of 
the Dead," only six miles from his home 
town. That alternative was mentioned by a 
Navy official in the area. Governor Ferre did 
oite the other island target alternatives men
tioned in the 23/26 May issue.) 

Ferre has been cautious in recent weeks, 
commending the Navy for its revised 24 
April proposal to return to the Culebrans 
about 680 acres of land in and around the 
harbor of Dewey, but not endorsing Navy 
plans for a new 3,250-acre easement on the 
island's eastern tip. 

Bi-partisan support on behalf of the 
Culebrans, who now want the Navy to quit 
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shooting at their island altogether, has been 
mounting. 

Cordova announced on 28 May in San Juan 
that he would testify against Navy plans to 
continue, much less expand, range activities 
on the island. Heretofore, he has been rela
tively noncommittal on the issue. 

Also in Puerto Rico, the Commonwealth's 
Senate minority leader, number two man in 
Governor Ferre's own party, on 26 May made 
public his position that the Navy should 
stop using Culebra a.s a target. The next day, 
the Senate's majority leader announced that 
he, too, opposed the Navy's continued use of 
the island. 

DOT, WHITE HOUSE ~EREST? 

The Journal also learned that at least three 
senior members of the White House staff have 
begun looking into the Culebran issue. So, 
apparently, has Senator Edward Brooke (R
Ma.ss) . Brooke's interest reportedly stems 
from a conversation he had with Transpor
tation Secretary (and former Massachusetts 
governor) John Volpe, shortly after Volpe 
read page proofs of The Journal's 23/26 May 
Culebra Commentary while he was flying 
back to the U.S. on 25 May from a brief 
weekend respite on St. Thomas, 10 miles east 
of Culebra.. 

Governor Volpe told The Journal that he 
was unaware of but would look into allega
tions of near misses between commercial and 
general aviation aircraft flying into Culebra 
and St. Thomas and Navy aircraft engaged in 
bombing and gunnery operations on the 
range near Culebra.. 

Senator Sam Ervin's Subcommittee on 
Constitutional Rights may also loc:>k into the 
Culebran problem. (Ervin is also a. member 
of the Senate Armed Services Committee.) 
Previous Supreme Court rulings indicate 
that restrictions imposed on the islanders' 
free access to and from their island may 
violate their rights under the Fifth Amend
ment. The restrictions stem from a 1941 Ex
ecutive Order (#8684) which prohibits any
one from entering or leaving the island, or 
the airspace above it, without explicit prior 
Navy permission. One such Supreme Court 
ruling cited similar restrictions imposed on 
u.s. Japanese citizens impounded on the 
west coast during WWII and said: "We al
lowed the government in time of war to ex
clude citizens from their homes and restrict 
their freedom of movement only on a show
ing of the greatest imminent danger to the 
public sa.fety-[But] the nation was then at 
war. No such condition presently exists." 

A related report (Number 940) filed by the 
Committee on Naval Affairs, 2nd Session, 64th 
Congress, said that powers which Congress 
gave to the President under 18 U.S.C. 96-
the authority cited for the 1941 Executive 
Order on Culebra.--to establish defensive sea. 
areas for purposes of national defense "is 
valid only in times of actual or threatened 
war." 

The President has exercised the expropria
tion powers under 18 U.S.C. 96 on some 26 
different occasions, designating defensive sea. 
areas in Chesapeake Bay (Executive Order 
#2898), in the Los Angeles-Long Beach Har
bor area (#8970), and in New York Harbor 
{#8978). But all of these designations have 
since been expressly revoked. Currently, there 
are only about 10 such defensive sea areas 
still in effect: besides Culebra, the areas af
fected include Pearl Harbor, Guam, Hono
lulu, and Whittier, Alaska.. 

Some of the Constitutional issues in ques
tion include: 

Whether the unusual restrictions imposed 
on the Culebrans--who are U.S. citizens with 
representation but no vote in Congress-rep
resent a curtailment of their liberty of move
ment to such an extent as to be prohibited 
under the Fifth Amendment; 

Whether enforcement of the 1941 Execu
tive Order represents a taking of property 

without prior compensation and without the 
due process of law also spelled out in the 
Fifth Amendment; and 

Whether Congress specifically intended 
under 18 U.S.C. 96 for the President to create 
permanent defensive sea frontiers which 
would remain in force even when a. state of 
actual or threatened war no longer existed. 

Culebrans have said they decided to as the 
Navy to withdraw entirely from the island 
after bombardment operations were inten
sified earlier this year. But CINCLANTFLT 
spokesmen told the Journal that there has 
been negligible, if any, change in the pattern 
or intensity of operations over 1969. On Fri
day, 22 May, a. blackboard in the Navy's ob
servation post · on Culebra showed that to 
date this year, 17,680 target runs had been 
carried out, compared with a total of 37,500 
in all of 1969. The same blackboard showed 
that in 1969 rockets were fired on 228 days, 
strafing was conducted 114 days, air-to
ground missiles were fired on 13 days, aerial 
mines were emplaced on 42 days, and naval 
gunfire practice wa.s conducted on 123 days. 
The Navy states that it needs additional land 
on Culebra. because operations will intensify 
in the future. 

When asked by The Journal why they re
mained quiet for so long about Navy bom
bardment operations on their island, several 
Culebrans stated that their previous mayors 
just "weren't interested" in the issue. 

Cordova., in Washington before his meet
ing with Navy officials, told The Journal 
that the Navy's investigation came about as 
a result of the incidents, his request and 
those of others, and the Journal Commen
tary. 

Cordova. called The Journal publicly "more 
helpful" than anything else he could cite. 

Three-year-old Sandy Orta, daughter of 
Culebra's only doctor, wa.s swimming on 
Flamingo Beach Friday, 22 May, when the 
resident Navy seaman in charge of firing op
erations on the island fired six mortar rounds 
into the bay. The seaman, a. Navy petty officer 
first class, admitted in writing Sunday, 24 
May, that "bathers were seen on the beach 
earlier, but when we fired the rounds, we did 
not look at the beach," and that the "red 
[warning] flag was not raised" over the ob
servation post from which the rounds were 
fired. Mrs. Carmen Orta. holds Sandy here just 
outside their home on a hlll overlooking 
Dewey Harbor. In late February or early 
March, Dr. Orta (and other Culebrans) saw 
a bomb or shell splash into the water just 400 
yards from this spot. Navy spokesmen in the 
Pentagon, at Cinclantflt, and on Puerto Rico 
told The Journal prior to an on-the-spot visit 
to Culebra that they knew of no such in
cident. But a. Culebran citizen took movies 
of a. Navy team when they later removed the 
bomb from the harbor-led by the same petty 
officer who supervised the near-tragic mortar 
firings on 22 May. (The Journal now has the 
movie film.) 

Mayor Ramon Feliciano is serving his third 
term a.s the municipality's first elected may
or. {Previous incumbents, all retired Navy 
personnel, had been appointed.) In the back
ground are homes which Culebrans told The 
Journal they had built on land the Navy 
told them to move to some years back, but 
for which many say they have been unable 
to get deeds. A Navy officer in Washington, 
one of the "experts" on Culebra., told The 
Journal earlier that such Culebrans were 
"squatting" on Navy property. Feliciano was 
born on Culebra in 1923, served in Army 
1943-1946 at Roosevelt Roads, was trans
ferred to Navy boat detachment in which he 
became "skipper of a. boat." Asked his rank 
while in the Service, he told The Journal, 
"Maybe a sergeant; I don't know." His father 
wrote him while he wa.s in the Army that he 
had been given 24 hours to move from island's 
northwest peninsula because the area. was 
needed for an expanded safety zone. Of Felt-

cia.no's eight brothers, five have served on 
active duty. Feliciano last won re-election in 
November 1968. His principal opponent: Car
los Garcia Sanes, who finished four-year 
Coast Guard tour the preceding April, ran 
on same •ticket as Puerto Rico's Governor 
Luis Ferre. 

John Dinga. adjusts underwater camera in 
hopes of photographing bombs he had seen 
in 6 to 10 feet of water off Culebra's "safety 
zone" beaches and nearby rocks designated 
as federal wildlife bird sanctuaries. Large 
swells and rough seas (see background) pre
vented Dinga from getting his pictures, but 
he guided The Journal to one of the bombs 
on a snorkeling expedition--cleared in ad
vance with the Navy-the day after Navy 
demolition teams (as a senior Navy officer 
admitted later) were sent to destroy the 
bombs. Dinga., who e~ns his living on Cu
lebra. by catching and exporting rare tropical 
fish, which abound in Culebran waters, dis
covered the bomb he showed The Journal 
while diving to free a stuck anchor just 
three weeks ago. Dtnga says he ha.s seen 
"perhaps ten others" like it in waters just 
off Culebra.'s beaches. 

Hector Giral, one of the four general avia
tion pilots with whom T}le Journal flew to 
and from Culebra, flies for North Cay Air
lines out of San Juan. Gira.l told The Journal 
that about five weeks ago, after being cleared 
into Culebra. by "Big Mary," four Navy jets 
bombing near Luis Pena Cay came within 
500 to 1,000 feet on either side of his aircraft 
while pulling out of their dive runs-to the 
east instead of to the west. Giral said he 
advised Big Mary of the near miss, was told 
to continue his a}>proach into Culebra. Giral 
said that Big Mary "apologized" and sus
pended bombing operations for the day. Navy 
officials said they had no record of such re
cent near misses. But the other three pilots 
with whom The Journal flew cited numerous 
similar recent incidents. Several months ago 
one North Cay pilot reportedly resigned on 
the first day he flew into Culebra., claiming 
in his resignation that he'd come too close 
to being run down by Navy aircraft operat
ing in Culebra's approach corridor. 

San Juan Attorney Jose A. "Ben" Suro is 
representing Culebrans without fee on a. 
"pro bono publico" basts and is paying all 
out-of-pocket expenses to test constitution
ality of 1901-1941 Executive Orders which 
created artificial legal barrier enveloping 
the 10-to-11-mile-long island. Suro owns no 
land on Culebra, has no options for land on 
it--he just likes to anchor his yacht and 
relax there on weekends. Suro decided to 
represent Culebra.ns after previous Com
mander Caribbean Sea Frontier, RAdm 
Alfred R. Matter, twice refused to meet with 
CUlebra.'s Mayor Ramon Feliciano (and later 
with Suro personally) or to discuss Culebran 
issue with the press-until he announced on 
24 April (without advising Culebrans or in
viting them to his press conference) that 
Navy would no longer try to take over entire 
island, but instead would seek to lease and 
later to buy new 2,350-acre easement on 
Culebra.'s eastern tip for safety zone for fir
ing Walleye and other new guided-missiles 
against nearby island of Culebrita. Matter's 
successor, RAdm N. G. Ward-said to be 
first Navy admiral ever to set foot on Cu
lebrar-visited there 21 May, two weeks after 
assuming command in San Juan. 

Transportation Secretary John Volpe has 
had his staff check into alleged reports of 
near misses between commercial aircraft fly
ing into St. Thomas, U.S. Virgin Islands-
10 miles east of Culebra-and Navy aircraft 
operating in the "Culebra Island- Naval Air
space Reservation," created in 1941 by Exec
utive Order. The only such recent near miss 
on FAA records happened 19 April of this. 
year, involved a 727 descending into St. 
Thomas. Its crew reported that a Navy F-4 
went into afterburner while passing within 
100 feet. Navy, however, told FAA that the 
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727 {which was at 6,000 ft on control ap
proach and under FAA radar control) was 
15 miles "off course" and that carrier Sara
toga sent the F-4 up to "intercept" the "un
identified" aircraft. A retired Navy captain 
who commanded the Atlantic Fleet Range 
Support Facility at Roosevelt Roads until 
mid-October 1969 told The Journal: "Yes, 
we had a lot of near misses, a lot more than 
we reported, but every time we had a veri
fiable report, we wrote the FAA and invaria
bly they would chew the [civilian] pilot out." 
He said he knew of no case where a near miss 
occurred when civilian a,ircraft had not "de
viated from approved air routes." He also said 
that about one year ago two Navy pilots "ran 
into each other near St. Thomas" after exer
cises near Culebra and that roughly 18 
months ago a Navy aircraft dove into its tar
get on a rock near Luis Pena Cay, killing the 
pilot. Previously CINCLANTFLT spokesmen 
had denied any such recent fatal accidents. 

CULEBRA, INTERMISSION: THE TARGET SHOOTS 
BACK: CULEBRANS TESTIFY AT HASC REAL 
ESTATE SUBCOMMITTEE HEARINGS 

(By Clare Lewis and Bruce Cossaboom) 
Hearings on the Navy's plans for Culebra 

were scheduled to begin on Wednesday, 10 
June-just as this issue went to press. 

In a statement prepared for presentation 
before the House Armed Services Commit
tee's Real Estate Subcommittee. attorney 
Richard D. Copaken, counsel for the Munic
ipality of Culebra, said his focus would be 
twofold: 

"1. Is there an acceptable alternative for 
the Navy training mission now carried out 
on the Island of Culebra and its neighboring 
cays? 

2. To whom is the Navy proposal a matter 
of grave concern? . . . " 

In describing his early conversations with 
Joseph A. Grimes, jr, Special Civilian Assist
ant to SecNav John Chafee, Copaken says: 
I learned that the Navy assumed that only 
land speculators were dissatisfied with the 
present level and proposed level of Navy 
t~:aining operations on Culebra and its neigh
boring cays. Mr. Grimes conceded that his 
assumption that the vast majority of Cule
brans were content with the Navy's present 
operations and proposal was based on ques
tionable sources of information that are sec
ond-hand at best. I explained to Mr. Grimes 
that Covington & Burling [Copaken's law 
firm] had an identity of Interest with the 
Navy in ascertaining whether the Navy as
sumptions were accurate because if they were, 
Covington & Burling would be obliged to 
withdraw." 

Copaken says, in his statement, that he 
urged Grimes to check out the situation for 
himself-to go to Culebra and talk with the 
islanders, adding that "Mr. Grimes refused 
to undertake this inquiry." 

In an effort to determine the true senti
ments of the majority of Culebrans, Copaken 
says, his firm sent Thomas C. Jones, Jr., an
other attorney, to the island. 

Jones, in his statement, details the thor
oughness with which he attempted to ab
jectly his survey, beginning with his an
nouncement to the crowd gathered at the 
airport upon his arrival that he "wanted to 
interview anyone interested in expressing his 
opinion about the general subject of there
lationship between the United States Navy 
and the Island of Culebra." 

In response to his invitattlon, Jones says, 
"A large crowd gathered outside the Town 
Hall and people lined up patiently to be 
interviewed." 

Not satisfied with this approach, and fear
ing that he might be seeing "only the vocal 
persons," he extended his interviews to stop
ping persons at random on the street and 
interviewing them "in the nearest shady 
place,'' and began going house-to-house. 

SEARCH FOR OBJECTIVITY 

Jones' surveying practices seem to present 
a model of objectivity: "I attempted in every 
manner I could conceive of to guarantee that 
the results of the survey would reflect an ac
curate and impartial impression of the atti
tudes of the people of Culebra. Indeed, be
cause the results that I was obtaining showed 
virtually unanimous opposition to the Navy 
proposal, I searched out four of the Navy's 
five, six, or seven employees (the number of 
Navy employees seems to vary between five 
and seven and even Admiral Ward was un
able to give us the precise number) in order 
to see whether there was some hidden reser
voir of support of the Navy that I had been 
unable to uncover myself. However, even the 
Navy employees admitted to me that there 
was virtually no one in Culebra who sup
ported or would benefit from the Navy plan. 
Thus, I am personally convinced that if there 
is any error in the results of my survey it is 
an error which would tend to exaggerate the 
support for the Navy proposal rather than the 
opposition to it." 

As a check on his findings, Jones says, he 
announced the results of his survey to an 
open town meeting of "approximately 150 
Culebrans," explaining how the results had 
been obtained, and inviting comment and/ 
or criticism. "Not a single complaint was 
voiced," he adds. 

The lopsided results are, in Jones' words 
"clear and unequivocal statistics.'• Of th~ 
Culebrans he interviewed, 95% opposed the 
Navy plan, and approxima,tely 75% wanted 
the Navy to leave the island altogether. 

"Thus," he conduded, "Mr. Grimes' asser
tion was completely erroneous, as is any de
cision which relies on such an assumption." 

Having established the Culebrans' atti
tudes toward the Navy, Jones' statement goes 
on to detail the effect on the islanders of the 
Navy's attitudes toward the Culebrans. 

"The sketch of the life of a Culebran shows 
a people who have been abused by the Navy 
is a particularly devastating and to me un
explainable sense," Jones says. "I refer to the 
fact that the Navy's warning system with re
gard to its bombardment and shelling sched
ules has been absolutely unreliable. Every 
single fisherman with whom I spoke on this 
subject said that he had had to flee or turn 
back as a result of unannounced weapons 
activity. This inexcusable neglect has clearly 
added greatly to the anxiety and outright 
fear which is so apparent." 

Culebra's Mayor Ramon Feliciano has 
come to Washington to testify at the hear
ings, as the next step in his efforts to im
prove the quality of life for the Culebrans. 
According to a statement prepared in con· 
junction with his testimony before the Sub
committee, "The constant shelling and the 
occurrence of accidents which the Navy has 
denied instilled fear and desperation in the 
citizens to the extent of fearing for their 
lives and demanding that the Navy abandon 
Culebra and leave the Culebrans to live in 
peace." 

WHITE HOUSE DISINTEREST? 

Mayor Feliciano has been working toward 
that end for some time, now. His private let
ter campaign to enlist Executive Branch sup
port--if not direct intervention-<>n behalf 
of Culebra did not meet with much success, 
although he apparently escalated it from 
SecNav to the White House itself. 

On 19 February, Frank P. Sanders, Assist
ant SecNav {I&L), replied to Feliciano "on 
behalf of President NiXon" that the position 
of the U.S. Government is that Executive 
Order No. 8684 "must remain in force" and 
that the pending court action made it "in
appropriate to comment further at this 
time.'' 

"Thank you for expressing your feelings 
on this subject to the President," Sanders 
told Feliciano. 

Apparently Feliciano had the feeling he 
hadn't gotten through. On 26 March, the 
White House received both a telegram and 
a letter. 

On 14 April, another letter to Feliciano 
"on behalf of the President" arrived but this 
time from Hugh W. Sloan, jr, Staff Assistant 
to the President. 

Sloan reiterated the Navy position, essen
tially, and advised Feliciano that DoD "is 
reviewing the restrictions imposed by the 
naval operations to ensure that the civilian 
inhabitants are allowed a maximum freedom 
o: movement, consistent with safety." 

Sloan expressed regret that a personal ap
pointment with the President requested by 
the Mayor could not be granted, but added 
"thank you for corresponding with the 
President.'' 

BmDLIFE THREATENED? 

As the Culebrans' protests reached the 
U.S. mainland, the Department of In
terior apparently began to wonder what 
effect all this Navy activity was hav
ing on its sanctuaries in the area. 

Concerned by possible damage to nesting 
birds at national wildlife refuges on Culebra 
Island (but mainly on the adjacent small 
cays) the Department of Interior (Bureau 
of Sport Fisheries and Wildlife} sent the 
Chief of its Division of Wildlife Refuges, 
Robert Scott, and other staff members to 
Culebra last month to make an on-the-spot 
reconnaissance of Culebra Island and ad
jacent cays to determine means for providing 
greater protection for migratory birds. 

Scott told The Journal that his trip pro
duced no "specifics" about injuries or deaths 
that may have been suffered by birdlife on 
the island as a result of naval bombard
ments. 

A Navy official indicated, however, that 
these small islands-never before considered 
to be prime targets-now face an uncertain 
future on this score. 

They have had an uncertain past as well, 
according to Culebrans: In May 1968 the 
Navy launched a massive coordinated air 
strike against Twin Rocks, one of the bird 
refuges. "It sounded as if the world were 
coming to an end,•' said one of the Cule
brans. Thousands of nesting marine birds 
were killed, said islanders who visited the 
refuge the next day. 

Scott said no one had told him of this 
incident. 

-Scott explained that, as a result of hls 
trip and Interior Department concern over 
the refuges-a concern not previously evi
denced, apparently engendered by the cur
rent publicity-Interior and Navy have set 
about working out a "memo of agreement," 
a joint understanding for modifying and im
proving present Wildlife management prac
tices there. 

Scott said nothing had been formalized 
on this, but it would probably involve hav
ing the Navy avoid using the refuges as 
targets during certain crucial nesting pe
riods or targeting parts of the refuge which 
Interior had determined to be free of the 
nests. 

Scott cites as a precedent for establish
ing peaceful Navy Interior coexistence be
tween bull's eyes and nest eggs on the same 
island a joint management agreement that 
now prevails on "No Man's Island" o1f the 
coast of Massachusetts. 

This agreement maintains the goals of 
both agencies, Scott said, and he sees noth
ing "mutually exclusive'' about having birds 
and bombs on the same islands. 

Scott explained that in 1909 Theodore 
Roosevelt dedicated the cays off Culebra and 
other small outlying islands as national wild 
life refuges "superimposed on a prior right" 
of Naval use. 

The only concern on Culebra itself, Scott 
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told The Journal, 1s for a colony of nesting 
sooty terns in the northwest area. 

Scott said the refuges themselves are 
located on the offshore islands, but that the 
"exact status of the ownership of the offshore 
islands is not clear to us." 

Scott said the Department's realty people 
have been instructed to answer the ques
tion: "Who owns what?" 

Scott said some of the islands are known 
not to be public property at all, but leased. 
North Cay, for example, one of the larger 
offshore islands, was reportedly leased by the 
Navy from a single individual owner. 

There are no wildlife refuges on it, the 
Navy said, "just someone running some 
goats." 

LAND VALUES VERSUS HUMAN VALUES 
Attorney Thomas Jones apparently has no 

doubt that at least a portion of the problem 
is land value. But his investigations have led 
him to conclude that it is not the "specu
lators" the Navy points its finger at who are 
the culprits, but rather the Navy itself. As 
he says in his statement: 

"There 1s no mystery in the strong opposi
tion of the people of Culebra to the Navy 
plan. The plan is widely believed to be the 
penultimate step-in the Navy's desire to ob
tain the entire island; a high-ranking Puerto 
Rican government ofilcial told us that the 
Navy has wanted to resettle the CUlebrans at 
least since 1960. ' 

"This date corresponds to the time when 
the Navy began slowly to intensify its mili
tary training maneuvers. This intensification 
reached the point where last year-1969-the 
Culebra target system was in use day and 
night for an average of 9¥2 hours per day 
from Monday through Saturday and 3 Vz 
hours on Sunday. An even greater intensifi
cation is planned for this year. The effect of 
this intensification, naturally enough, has 
been to decrease the value of the land which 
the Navy will have to pay for if it acquires 
additional land. . . . 

"Thus, the sketch of a Culebran is the 
portrait of a man who feels that his present 
way of life is imminently threatened, a man 
who feels forced by his sense of self-preserva
tion to cry out." 

THE STAGE IS SET 
The stage is set for the third-but possibly 

not the final-act in the Culebra story. 
Senator Edward M. Brooke (Rr-Mass)-who 

has expressed concern over the Navy's pro
posal for Culebra-told The Journal that Sen
ate Armed Services Committee Chairman 
John C. Stennis (D-Miss) has agreed to place 
a 30-day "hold" on any further Navy plan. 

"There is a possibillty that hearings may 
also be held in the Senate at a later date," 
Brooke told The Journaf. The law requires 
a report to both committees on any proposed 
real estate action. How thoroughly the back
ground of a given transaction should be ex
plored is at the discretion of each committee. 
Sources close to SASC told The Journal there 
are no present plans to hold a Culebra hear
ing. 

MORE HILL CONCERN? 
Aside from the Armed Services Committee 

itself, at leastpne other member of the House 
has become involved in the Culebra matter: 
Representatives James Symington (D-Mo) 
received questions on Culebra from one o'f 
his constituents, a Mr. Daniel Kohl, relative 
to property interests there, but also express
ing concern, Symington's omce told The Jour
nal, about "a small group of people being 
exploited." · 

Feeling that "some important issues are 
involved," Symington requested-and re
ceived-information (based on plans as of 
11 May) on the Navy's plans !or use of the 
Atlantic Fleet Weapons Range (see map). 

Important issues are involved, and impor
tant questions being asked. Once again, Con
gress is !aced with a matter of priorities-

and it's up to the Navy to explain why its 
priorities should come first. All the Culebrans 
want is their own island back. 

Is CULEBRA STEVENSON'S "TREASURE ISLAND"? 
"The Navy should have learned its lesson 

with Bikini," observed RAdm Colby G. 
Rucker of The Journal in an exclusive inter
view. 

Admiral Rucker, who retired in 1949, should 
know: He observed CUlebran affairs at first 
hand throughout his 30-year naval career, 
beginning with a landing there as a midship
man. And when he was in the Pentagon as 
planner for all overseas bases just after 
WWll, he handled both Culebran land claims 
(even then a problem) and the transfer of 
the Bikini islanders from their Pacific atoll 
to clear the way for the 1946 atomic bomb 
tests. 

Admiral Rucker's reference in linking the 
lesson of Bikini with Culebra was to the 
dissatisfaction of the Bikini islanders with 
any other islands but home--Bikini. "Every 
island we moved them to was objectively 
better than Bikini," said Rucker. "They had 
more coconut palms, more pigs, better fishing 
reefs, more taro patches ... but they still 
weren't home to them and they were un
happy." 

The Navy, when it proposed to move the 
Culebrans to another island, was preparing 
to make the same mistake, concluded Admiral 
Rucker. 

Admiral Rucker, who spent many years o'! 
his career in the Caribbean (and who taught 
history and English at the Naval Academy), 
is steeped in the history, literature, and lore 
of that area. 

He was amused that the Journal (23/ 26 
May) had suggested that one alternative tar
get for Navy use instead of Culebra might 
be Isla Caja de Muertos-Box of the Dead, 
or Cofiln Island. This can also be translated 
as "Dead Men's Chest," Rucker pointed out. 
He said this is the very island referred to in 
the old pirate song: "Fl!teen men on dead 
men's chest, yo-ho-ho and a bottle of rum!" 
The pirates evidently had marooned 15 cap
tives on Isla Caja de Muertos. 

But of greater literary interest is Admiral 
Rucker's well documented thesis that Cule
bra is Robert Louis Stevenson's "Treasure 
Island." The topography, the hydrography, 
and sa111ng directions for entering the har
bor all jibe perfectly, says Rucker. 

When asked how he had connected Steven
son with Culebra, Rucker said the literary 
detective work wasn't too difilcult. To earn 
a living between books, Stevenson had worked 
for the Coastal Pilot, a publication of the 
Royal Navy's Hydrographer. Stevenson had 
never been to Culebra, but he consulted 
Coastal Pilot for details to add realism to the 
seafaring portion of his books. "You could 
sail into many a Pacific harbor just by fol
lowing the directions in the right Stevenson 
book," added Rucker. 

Admiral Rucker stressed his conviction 
that the Navy hasn't always been as heavy
handed and unfeeling in its dealings with 
the Culebrans as more recent events appear 
to indicate. In fact, as he describes them, 
earlier Navy dealings with the Culebrans 
could have been taken as a model for the 
positive aspects of what has come to be 
known as "Civic Action" and "winning the 
hearts and minds" of the people. 

Bluejackets from the fleet dug the first 
canal across the narrow neck of the penin
sula which shelters the towns of Dewey. This 
saved a five-mile trip for ships' boats and 
also for Culebran craft sailing to the fishing 
grounds or to mainland Puerto Rico. 

Well water on Culebra is brackish (Cute
brans save rainwater for drinking), and the 
resulting forage ia a Mgh, tough wtregrase. 
The Navy introduced a special breed ·or 
brahma cattle capable of subsisting on 
brackish water and wlregrass. 

Mall from ships anchored off Culebra for 
gunnery practice was routed through the 
Dewey post ofilce. The increase in volume was 
so great that Dewey qualified as a first class 
post ofilce--which meant a larger salary for 
the postmaster and additional employment 
for Culebrans. 

Doctors and corpsmen from the ships in 
the area went ashore to hold sick call for 
Culebrans and more serious cases were 
brought back to the ships for treatment. 

Shortly after WWII the dynamic lady 
mayor of Dewey had a. dispensary built
but, as it turned out, it was on Navy land. 
Rucker, in Washington, obtained an ease
ment which enabled the dispensary to re-
main Where it was. -BROOKE NIHART. 

CuLEBRA, ACT III: NAVY ASKED To ZERO IN 
ON FACTs--COMMITTEE MAY Go SEE FOR 
ITSELF 

(By Bruce Cossaboom and Ben Schemmer) 
A mlssile of goodwlll from the Congress 

will impact on the embattled island of 
Culebra in the very near future. 

Representative Charles E. Bennett (D
Fla) , Chairman of the House Armed Services 
Real Estate Subcommittee, which is con
sidering the Navy's proposal to acquire more 
target safety zone land on the Puerto Rican 
island of Culebra, told The Journal he and 
possibly other members of the Subcommittee 
would make a personal visit to the island 
either this past weekend (at Journal press
time) or this coming weekend. 

Bennett said he had been invited by the 
Culebrans to make the trip and that he was 
accommodating this request and going "sim
ply to see things on the spot"-to measure 
the psychological impact of the Navy's pro
posal on the islanders. 

The announcement came about a week 
after a protracted and often difilcult but 
illuminating hearing on the Navy's twin pro
posals-to acquire 2,350 acres of land for 
target practice expansion and to dispose of 
680 acres on the southern coastline near 
Dewey. 

A parade of nearly a score of Culebran and 
Puerto Rican witnesses urged the Subcom
mittee-sometimes emotionally, sometimes 
with logic, at times with deference, occa
sionally antagonistically-to reject the 
Navy's proposal. The islanders now want the 
Navy to leave altogether. 

The Navy literally stuck by its guns, argu
ing that Culebra 1s an indispensable link 
in the Vieques/Culebra;Roosevelt Roads tar
get complex of the Atlantic Fleet Weapons 
Range, and that its studies have demon
strated conclusively that nothing compara· 
ble is available in the Atlantic Ocean. "Why 
should we leave?" a high Navy omctal asked 
The Journal. 

The Culebrans, meanwhile, have filed with 
the Supreme Court of petition for a writ 
of certiorari, asking the nation's highest 
tribunal to invalidate the Executive Order 
which they claim has virtually strangled 
their economy a~ a time when there is no 
war, actual or threatened. 

At the hearing, the possibility of White 
House involvement in the final decision was 
raised by Chairman Bennett. The Journal has 
learned that senior aides at the White House 
have already taken a keen interest in the 
controversy, although it has not been for
mally presented to them (except in letters 
from Culebrans). 

Meanwhile, at Journal presstime, Navy Sec
retary John Chafee's omce confirmed that no 
request by the Culebrans for a personal 
meeting with the Secretary has been received 
by the SecNav's office, although Secretary 
Chafee is reported to be following the case 
closely. 

Washington attorneys for the municipality 
of Culebra have been critical of the fact that 
there has been no face-to-face confrontation 
between Secretary Chafee and the Culebrans. 
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A decision to call upon the Commander

in-Chief to be the ultimate arbiter of Cule
bra's dispute with the Navy-a dispute per
haps now regarded as too hot a political 
potato for Congress to decide alone--would 
not be inappropriate. 

THAT FUNNY VALENTINE 

After all, the problem for the Culebrans 
began in the White House when the late 
President Franklin D. Roosevelt, on 14 Feb
ruary 1941, signed Executive Order No. 
8684--establishing the Culebra Island Naval 
Defense Sea Area and Culebra Island Naval 
Air Space Reservation-shutting off air and 
sea passage into or out of the island except 
with Navy permission. 

It is true that, at the start of the hearings, 
the Navy announced it was, for the first time, 
establishing an unrestricted-access se-a cor
ridor off the southern tip of the island. But 
that was seen by some as "nickel and dime 
relief," especially since many Culebrans reg
ularly violated the requirement to obtain 
Navy permission by coming and going at will. 

The CUlebrans want no more interim re
lief. They want the order rolled back, and/or 
the Navy to cease use of the island for firing. 

"I personally believe this is of such mag
nitude/' Bennett said at the hearing, "that 
. . . the White House itself ought to be in
volved in it to a degree. And therefore, I 
think at the moment that at least an offer 
to the White House to become involved in 
this decision is a wise course for the Com
mittee to take. 

"We will submit the evidence to whoever 
w111 look at it in the White House," Bennett 
said, "and discuss it with the highest level 
of our government and try to see if they can 
resolve it in some manner." 

Bennett said also that a Subcommittee 
review of the Navy's study of possible alter
natives to Culebra should occur "before any 
final decision . . . to see if the White House 
wants to be involved in it." 

The Journal has learned, meanwhile, that 
certain parties in the White House have 
already involved themselves in the Culebran 
problem and that an earlier disposition in 
some quarters to let the Navy resolve the 
matter itself has given way to a more in
volved stance. 

WHITE HOUSE OFFER A FEINT? 

Sources close to the Culebran protesters, 
however, tell The Journal they feel Bennet·t's 
offer is no more than a procedural feint to 
allow the Navy to ride out this storm. 

They feel the White House position Will 
be simply to let it rest with the Navy and 
not deal with it "until a crisis arises" (such 
as a fatal firing incident on the island) , or 
until it becomes politically embarrassing for 
the President to continue ignoring it. 

There are already the incipient beginnings 
of a partisan tinge to the Culebran issue, 
with the interest being taken in the affair by 
Senator Edward M. Kennedy (D-Mass) and 
other Senators on the Hill. (There is presum
ably no partisan angle to the already ex
pressed concern of Republican Senator Ed
ward Brooke, also of Massachusetts.) 

Kennedy has recently requested SecNav 
John Chafee himself to investigate and re
port on alternative uninhabited sites which 
would serve Naval training purposes and 
would permit the return of the entire island 
to the Commonwealth of Puerto Rico. 

Whatever some may allege is the reason 
for the White House suggestion, a sincere 
commitment to his duties lies behind Ben-

, nett's trip to Culebra. At the hearing, one 
of the witnesses had expressed the hope that 
the Chairman would "go there when they are 
not shooting." 

Bennett said he appreciated the invitation, 
but added, "I am not a traveling Congress
man"-a remark he tempered by saying, "If 
it seems helpful to go there, I would go 
there." 

Despite the witness' warning about not 
going while shooting Is in progress, Bennett 
told The Journal. that he and his colleagues 
hope to view a. demonstration of target 
shooting while there, and to spend time in 
Dewey talklng with inhabitants and omcials. 

In a. related vein, when Culebra.'s Mayor 
Ramon Feliciano told the Subcommittee he 
and his friends were happy to be in Wash
ington to answer questions, a newsman 
quipped It was because it was "safer" than 
their homeland. 

THE COUBSES OPEN 

What courses of action are open to the 
White House, should it deoide to become in
volved? 

It could endorse the Navy's plans whole
heartedly and urge congressional approval. 
It could advise the Navy to withdraw Its 
acquisition request and Intensity Its efforta 
to find possible site alternates. 

And although it seems unlikely at the 
moment, a stronger course of a.ctlon could 
be followed. 

If he felt such a course were indicated the 
President has the authority to modify' the 
Executive Order even further than the Navy 
has already done, or revoke It altogether, or 
issue a new one to take care of the Culebran 
situation. 

But the Culebra.ns are looking to all three 
branches of the federal government for help 
and have gone to the Supreme Court, raising 
some of these constitutional points: 

Whether the unusual restrictions imposed 
on the Culebrans represent a curtallment 
(not simllarly imposed on known Commu· 
niste, for example) of their liberty of move
ment to such an extent as to be prohibited 
under the Fifth Amendment. 

Whether enforcement of the 1941 Execu
tive Order (and whether it should still be 
considered constitutional-another point at 
issue) represents a taking of property with
out prior compensation and without the due 
process of law, also spelled out in the Fifth 
Amendment. 

The U.S. First Circuit Court of Appeals 
has already rebuffed the Culebrans in a de
cision handed down 11 March. But they 
have now asked. the Supreme Court to take 
the case on a writ of certiorari. No word had 
come at Journal presstime on Supreme Court 
acceptance or rejection. 

WARTIME MEASURES IN PEACETIME? 

The Culebrans' attorneys have told the 
Supreme Court that the "issues raised by 
the existence and enforcement of defensive 
sea area orders against ciVilians in time of 
peace are of continuing importance and 
should be decided by this Court." 

"The power to create defensive sea areas 
both in war time and peace time is consti
tutional," the Appeals panel has ruled, "and 
the enforcement of Executive Order 8684 
does not constitute either a. taking of prop
erty without compensation or constitute an 
unconstitutional restriction of personal 
liberty .... 

"In fact," the Court maintained at another 
point in its decision-indicating perhaps how 
strongly held its views were--"as long as 
Puerto Rico remains a part of the U.S., it 
would probably be unconstitutional for Con
gress to allow Puerto Rico any say whatever 
over maritime regulations involving national 
defense." 

Title 18 of the U.S. Code, Section 96, gave 
the President statutory authority to estab
lish defensive sea areas in both wartime and 
peacetime, and the President has not abused 
his discretion in continuing in effect Execu
tive Order No. 8684. 

The Court said the government selected the 
"least drastic means of achieving the con
gressional objective of safeguarding the na
tional security of the U.S. In any event, this 
Court cannot and will not, under these cir
cumstances, substitute its judgment for that 

of the Executive Branch in a matter of this 
nature." 

Legal sources close to the Culebrans con
cede that it 1s a "long shot" that the Supreme 
Court will even agree to review the com· 
plaints, much less substitute its judgment 
for that of the lower court. 

They say that 1! the Executive Order were 
to be inva.lldated (or the statute 1n question 
be deemed unconstitutional). this would 
certainly prove a "fatal blow to Navy oper· 
ations" on Culebra, for it would permit fish
ing all around the perimeter. 

THE JOURNAL AsKED 

On May 29, the Journal submitted to the 
Navy a list of questions concerning Culebra. 
The answers, received 12 June, are repro
duced 1n full below (answers in italics): 

1. We understand that Commander. Carib
bean Sea Frontier last week asked the Atlan
tic Fleet Weapons Range fac111ty for a com
plete report of alleged recent misfires wild 
shots, and off-target firing incidents o'n the 
CUlebra/Culebrita island bombardment and 
aerial gunnery ranges. Please provide a de
tailed summary of these reports, by date, lo
cation, type and cause of incident, and find
ings with respect to civilian or military in
juries or casualties. 

Th?, report on the alleged "misfires. wild 
shots , etc., is not complete and not com
piled. When it is, we will let you know. 

2. We understand that late in 1968. a Navy 
pilot crashed his aircraft and was k11led on a 
target just off Luis Pena Cay. Please provide 
the date and details of this accident. 

An A-40 Aircraft which had conducted 
practice dive bombing and rocket attacks on 
targets west of Culebra crashed during its 
landing approach to NAVSTA Roosevelt 
Roads. The plane went into the sea four 
miles from the end of the runway. Cause of 
the crash was undetermined. This happened 
6 May 1969. 

3. We understand that two Navy pilots col
lided and both died on or near the island o! 
St. Thomas in 1967 or 1968 enroute to or from 
operations in the Culebra. area. Please provide 
the date and details of this accident, 1! it 
occurred. 

Two A4C Aircraft conducting daylight 
bomb and rocket practice off Culebrita col
lided on 8 November 1968 south of Culebra 
and crashed into the sea. Both pilots ejected. 
One received minor injuries and the other 
was not hurt. Both were picked up by helos. 
Both planes hit the water well away from 
the shore. 

4. On Saturday, 23 May, a Navy demoli
tion team searched for and blew up ordnance 
found near the beaches of CUlebra. Please 
provide details of this activity: where was 
the ordnance found (please mark attached 
map with an "X"), how many rounds of 
what type were found, and who, by name 
(CUlebran or Navy person), guided the team 
to the sites at which the ordnance was 
found? 

About 23 May a Navy EOD team exploded 
ordnance in the impact area on the North
west Peninsula. The largest piece exploded 
was a 100 lb. bomb just off the shore of the 
impact area. This was done on a sanitation 
sweep. 

5. Does the Navy consider the Culebran 
beach at Flamingo Bay to be within the 
"impact area" or within the "safety zone" 
on the island's northwest peninsula? If the 
beach at Flamingo Bay is not within the im
pact area, why did Roosevelt Roads (as al
leged in a. written statement of EN1 Dennis 
Hooper) grant permission on Friday, 22 May, 
for Navy personnel at the Culebran observa
tion post to fire mortar rounds toward the 
beach? If these rounds were not fired at 
or toward an authorized target within the 
impact area, please name and locate with a. 
circled "X" on the enclosed map the approxi
mate aim point. 
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Part of the beach at Flamingo Bay is in 

the impact area and part of it is not. The 
mortar rounds fired on 22 May were not fired 
toward the beach. They were fired 10 degrees 
to the right (or to seaward) of the tip of 
NW peninsula. The angle measured from the 
O.P. The rounds landed about 1500 yards 
jrom Flamingo beach and three other rounds 
landed about 2,300 yards from Flamingo 
beach. 

6. Is the width of the safety "footprint" of 
Condor, Standard ARM, Hobo (glide bomb), 
and of any other new missiles which had 
been planned to be fired on the Culebran tar
get range larger than the safety footprint of 
Walleye? If so, can you specify approximately 
how much larger? 

Based on development tests the footprint 
for the Standard ARM is larger and of a dif
ferent shape than that of Walleye. The shape 
and size of the footprint are classified. The 
footprints for the other weapons mentioned 
are yet undetermined. 

WHY NoT LATER? IF AT ALL 
Pincers movement of encroaching foot

prints?-The Navy's proposed expansion 
nearly doubles the size of the existing safety 
zone on the eastern end of Culebra to ac
commodate the firing of the Walleye missile 
on CUlebrita. It such a sizeable chunk of 
the island is needed to expand the safety 
zone for this missile, other more sophisti
cated missiles which the Navy says it might 
(but doesn't have any current plans to) fire 
against Culerbita would presumably require 
"footprints" so large that further habitation 
of the island would be ruled out. The 
JOURNAL suggests that if the larger area ls 
going to be needed for these follow-on mis
siles, why not secure lt elsewhere, now, and 
then also use lt far Walleye? Or why acquire 
so much more land now, if only the existing 
safety zone area will be needed f·or presently 
planned firings? 

THE NAVY SPEAKS: FRANK SANDERS 
ASST SECNAV (I&L) 

Reproduced below, in its entirety, is the 
text of Mr. Sanders' statement prepared for 
presentation before the House Armed Serv
ices Real Estate Subcommittee hearings 10-
11 June: 

The Navy has submitted a proposal to the 
Congress to adjust its land holdings on 
Culebra. I would like to make a short state
ment now to put that proposal in proper 
perspective. 

The first thing I would like to stress is the 
importance of Culebra to the Navy. Culebra 
is an essential part of the Atlantic Fleet 
Weapons Range, which provides important 
fleet training to the ships and aircraft of the 
U.S. Atlantic Fleet. The type of training done 
at the range cannot be conducted elsewhere 
in the Atlantic. There have been several stud
ies to determine 1f there were alternatives 
to this range, and therefore to Culebra. The 
answer in each case was no. This judgment 
was based on the following criteria for such 
a weapons training area: 

1. An area within which simultaneous op
erations can be conducted such as, amphibi
ous operations, ship-to-shore gunfire, air 
operations and deep-water fleet training. 

2. An area relatively free of commercial 
and non-participating aircraft and ships. 

3. An area within a region of optimum 
weather conditions. 

4. An area with favorable geography, ocean
ography, topography, and low popUlation 
density. 

5. An area that is preferably on U.S. ter
ritory. 

6. An area contiguous to a Navy support 
activity. 

Despite speculation to the contrary, there 
is no other place in the Atlantic area which 
meets these unique requirements where this 
training could be effectively conducted. 

As you know, the Navy wanted to acquire 
the whole island in order to be able to train in 
an environment of greatest safety with most 
of the weapons now in· the fleet and most of 
those we anticipate will be added to the in
ventory in the future. However, obtaining 
the whole island has proved to be infeasible. 
Therefore, we have proposed an adjustment 
of our land holdings on Culebra with two ob
jectives in mind: 

1. Permit the Navy to carry out its most 
essential training requirements-again in an 
environment of maximum safety. 

2. Permit the people of Culebra to develop 
their economy as much as possible, consist
ent with the safe operation of the range. 

Let me dwell for a moment on safety, be
cause that concerns the second point I want 
to make. 

Since 1936, Navy ships and aircraft have 
trained on and near CUlebra. Nine Navymen 
were killed and one injured in 1946 when an 
aircraft mistakenly dro.pped bombs on a 
Navy observation post. Prior to 1936, when 
Culebra was used for Marine training, there 
was a boy reportedly killed accidentally when 
he allegedly played with a grenade left dur
ing tlle training. The Navy does not conduct 
aerial bombing on Culebra now. Marine op
erations are not conducted on Culebra now. 
Recently, there also have been reports of 
some Culebrans being injured prior to 
1936 and one allegedly injured since 1936-
but the Navy has neither knowledge of nor 
have any official oJ.s.ims been received re
garding these alleged injuries. 

Therefore, since 1936, we can frankly state 
that the record of naval training with regard 
to the safety of oi villans on Culebra is ex
cellent. The safety procedures in force are 
designed to make the range as safe as 
humanly possible. Further, these safety pre
cautions are constantly under review to in
sure that they meet current conditions. 

This level of safety cannot be guaranteed 
without some impact on the movement of 
people in and around the island of Culebra, 
but I can assure you the Navy will work 
diligently to reduce controls as much as 
possible consistent with safety. For instance, 
at some expense to training, we have shifted 
the Practice Aerial Mining Range from, 
immediately to the south of the town of 
Dewey to the vicinity of the small unin
habited island of Culebrita. This provides 
freer sea access. 

It also provides a more direct ferry route 
to Culebra. Further, I would like to an
nounce that the Navy has this week estab
lished a free access sealane to Dewey and 
the harbor through which boats may pass 
without checking with the Navy, which was 
a requirement un-til this week. Additllonal 
relaxation of controls consistent with safety 
may be possible and the Navy will welcome 
suggestions from the people of Culebra. 

The third point I would like to make is 
that the Navy proposal does facilitate some 
new development on Culebra. We want to 
release 680 acres of Navy land, including ten 
miles of coast line near Dewey where most 
Culebrans live and where the best 
protected harbor is located. This land also 
includes the airport, from which regularly 
scheduled flights and other civlllan aircraft 
operate. 

The fourth point I want to stress is that 
the Navy is by necessity opposed to any eco
nomic or tourist development that will signi
ficantly increase the risk to civilians. We can
not emphasize this safety aspect too strongly. 
For this reason the Navy is opposed to proJ
ects for new vacation homes and marinas 
on the eastern end of Culebra. Some of the 
proposed homes and marinas would be 
about a mile from existing targets that have 
been in use for many years. That kind of 
development--far removed from the town of 
Dewey and dangerously close to existing and 
proposed targets on Culebrita-would seri
ously degrade ss.fety. 

This Navy proposal includes compensating 
the landowners in this area by leasing non
habitation easements on this land to estab
lish safety zones, while at the same time, 
allowing the citizens of Culebra continued 
use of this land for farming and grazing. We 
want to do this not because we are opposed 
to development, but because we wish to con
duct critically necessary training operations 
with safety for all concerned. 

Thank you Mr. Chairman for the oppor
tunity to make this opening statement. We 
will later present more detailed justification 
for the Navy's need for these easements on 
Culebra. 

CULEBRA: ACT ill, SCENE-NO IsLAND ALTER• 
NATIVE? HoNOLULU FIRM OFFER To Bm ON 
BUILDING ONE 

(By Bruce Cossaboom) 
The Culebran Cauldron cooled down to a 

simmer this week, but at least four new de
velopments bubbled up in the case of Culebra 
vs. the U.S. Navy. 

( 1) A large construction firm which en
larged Pacific islands for the Navy during 
WWII told The Journal it would be glad to 
undertake a feasib111ty study for building an 
artificial island alternative to CUlebra as part 
of the Atlantic Fleet Weapons Range-if 
Congress asks it to. 

(2) Branded "absolutely unfounded" by 
Jorge L. Cordova, Puerto Rican Resident 
Commissioner in Washington--and dismissed 
by the Navy with a "no comment"-was a 
San Juan Star story citing unattributed 
"Washington reports" that the Navy and the 
Puerto Rican government have already ar
rived at a settlement of the Culebra dispute 
behind closed doors. 

(3) House Armed Services Real Estate 
Subcommittee Chairman Charles E. Bennett 
(D-Fla) and at least three other members of 
his seven-man panel were preparing, at Jour
nal presstime, to fly to Culebra for an on
the-spot inspection tour. (Bennett's Sub
committee is currently considering the Navy's 
acquisition request for additional acreage on 
Culebra to enlarge existing safety zones for 
planned expansion of firing range activities.) 

(4) A Naval Research official who had been 
quoted by Richard Copaken (Washington at
torney for the municipality of Culebra) dur
ing the Subcommittee hearings as saying that 
floating platforms-another suggested target 
alternative-are "clearly within the state of 
the art." now tells the Journal he was 
quoted somewhat out of context and that 
"the concept of large floating stable plat
forms [needed for the navy's target practice] 
is fraught with technological problems." This 
official projected deployment of such a de
vice as falling within the 1985-90 time frame. 

ISLAND-BUILDER CONFIDENT 

Dillingham Land Corporation of Honolulu 
(together with Ocean Industries, one of its 
subsidiaries), a large and diversified land 
builder and developer, says it feels it could 
build an island the Navy could use as a target 
range near Roosevelt Roads if the proper 
conditions and requirements were met. 

"It appears that there are some areas near 
Culebra where we could do it," company offi
cials told the Journal, "but it would need in
tensive study. We'd be willing to do a detailed 
study if the Committee wanted us to," they 
said, adding that the company would pro
vide its brochure for the Subcommittee's 
consideration in evaluating possible alterna
tives. 

Dillingham officials said they would be 
glad to meet with the Navy, take soundings 
1n the Culebra area, try to find suitable 
shallow banks or rock outcropplngs that 
could be used as a base, and provide a quick 
answer at reasonable cost. 

"We have bullt islands before," firm otn
cials observed, citing a 75-acre island which 
the company built (at a cost of $4 million) 
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in the Bahamas to support fac111ties for the 
mining of calcium carbonate. 

From 1939 to 1946 the company sponsored 
a partnership of builders which constructed 
all naval military installations in the Pacific. 
"For this project,'' officials noted, "we took 
many islands that were too small and made 
them larger, such as Canton Island." 

The firm was awarded the Navy "E" for 
excellence. It claims to have more "island
building experience" than anyone else, with 
operations in both the Pacific and the At
lantic. 

More recently (1956-58) the company re
built Midway Island to lengthen the airstrip 
there, and built a. port/airfield fac111ty at 
Sattahip, Thailand. 

Other company officials conceded, however, 
that the firm has had no mountain-building 
experience-and the Navy insists that any 
man-made targets must incorporate con
tours and relief similar to the features found 
on Culebra and other real islands. 

Copaken introduced the subject of artifi
cial islands in response to the Navy's repeated 
assertions that there are no natural islands 
which it regards as viable alternatives. 

Navy officials told the House Armed Serv
ices Real Estate Subcommittee that, after 
studying a list of a score or more possible 
sites, they concluded that there is no a.ltema
tive to Culebra. 

Navy officials told The Journal that At
lantic alternatives from Newfoundland to the 
Gulf Coast and the Canal Zone had been 
checked out and "every logical island in the 
Caribbean examined,'' but not one of them 
fits Admiral Moore's six ground rules as does 
Cwebra. ("This area is unique," Admiral 
Moore said of the Roosevelt Roads/Vieques/ 
Culebra complex. "It fits our desires pre
cisely.") 

But Representative Charles E. Bennett (D
Fla), Subcommittee Chairman, a.pparenly re
garded uhsupported conclusions as inade
quate testimony, .and asked the Navy to 
provide the Committee with the detailed 
documentation of its "no other alternative" 
position. 

After considerable questioning on the sub
ject, Bennett and other Subcommittee mem
bers indi£ated they felt the Navy should go 
back and study some more. 

Bennett gave the Navy its choice between 
detalling the strong points and weak points 
of other areas at another adjourned meeting 
(which Bennett says now is not likely to be 
held) or to present them administratively 
with members of the staff. Navy officials at 
CINCLANTFLT Headquarters said they could 
not provide The Journal with this informa
tion before it is given to Congress. 

Navy officials told the Journal tha.t if the 
House panel rejects their request for approval 
of the Acquisition Report, they have, in ef
fect, no contingency plan ready to go into 
operation. 

"If the Navy directed you to use another 
target instead of Culebra," the Journal asked 
at CINCLANTFLT, "which would you use? 
What would be the next four or five best 
places?" 

In the event of an adverse ruling, officials 
said, the Navy would have to "sit down and 
do some homework, some serious considera
tion." Alterna.tives?-"As far as we're con
cerned, there are none." Loss of Culebra, offi
cials said, "would have a. significan,t impact 
on the training of the Atlantic Fleet." 

(Officials also told The Journal the Navy 
opposes any rearrangement of the target com
plex, any shift in target utilization, any 
greater increase in the density of operations 
in target complexes other than Culebra be
cause this would "increase the safety hazard 
to Navy personnel." As a matter of fact, the 
casualty ratio of Na.vymen to Culebrans 
killed in accidents 1s ten to one right now.) 

Navy officials also said that the idea of 
tloating platforms as targets, although under 

study by Navy R&D, has not been keyed in 
specifically in conjunction with Culebra.. 

SOME OTHER POSSIBn.ITIES 
Here are some of the other Caribbean island 

possibilities, as discussed during the hearings 
and in conversations between The Journal 
and Navy Officia.ls, with the Navy's assess
ment as to why they are unsuitable as al
ternatives. 

North Cay-A large island off the Northwest 
coast of Culebra. It would be "unsalfe for a 
bombing target," the Navy told The Journal, 
because its necessary safety zone would ex
tend closer to Dewey than the zone radiating 
from the present targets on Culebrita Island. 

Mona Island-A virtually uninhabited is
land, owned by Puerto Rico, on the other side 
of the mainland from Roosevelt Roads. It 
would take a period of years, the Navy said, 
to set up the necessary surveillance radar 
insta.lled as on the complex. Its location in 
the international shipping lanes of Mona 
Passage would raise questions of intema.
tiona.l law. 

Vieques--This island "does not afford two 
vantage points from which to determine the 
fall of a shot precisely." 

The Navy and Marine Corps a.lready use the 
island's eastern 2% miles for naval gunfire 
support/aerial close support targets, the next 
three miles inland for a Marine landing/ 
maneuver area, and Vieffues' western end for 
an inert naval ammo depot. The possibillty 
of moving the depot to Culebra, the Marine 
maneuver area. to the western end of Vieques, 
and the new targets and expanded safety 
zones for Wa.lleye to the freed area on the 
east coast would be unworkable, the Navy 
told The Journal. The reason: the beaches 
to which it is proposed to move the Marine 
maneuver &."ea. are not suitable for amphibi
ous training, the Marines say. 

Desecheo-An island south of Mona, 
"worse" than Mona in the drawbacks it pre
sents as an alternative, the Navy sa.id. 

East Palominos--This island doesn't have 
enough land mass, the Navy says, lacks suit
able air space, and 1s in a shipping area. 

Luis Pena Cay-This island off the coast 
of Culebra is already used as a rake station 
and is too close to Dewey. 

The Navy stressed that any alternative 
would "have to be out of the shipping 
lanes ... have to have the proper population 
density ... have to be out of air travel lanes." 

To move to some other island complex al
together would necessitate the transplanta
tion of the Roosevelt Roads base. Bennett 
told Navy spokesmen he felt they should 
"come back and give us intensive research 
about that general pattern where you could 
still use Roosevelt Roads." 

But if some are still interested in finding 
an alternate target to replace Culebra in the 
Atlantic Fleet Weapons Range, others claim 
that a. behind-the-scenes alternative may al
ready have been arrived at. 

The San Juan Star cites anonymous "Wash
ington reports" to give currency to rumors 
that the government of Puerto Rico (spe
cifically Governor Luis Ferre) has made an 
"agreement" or a "deal" with President 
Nixon, SecNav John Cha.fee, and Henry Kis
singer, the President's adviser on national se
curity, whereby the Navy would make some 
concessions to the Culebrans, but would con
tinue its operations on the island essentially 
unaltered. 

Commissioner Cordova emphatically de
nied this report and said that Governor 
Ferre-though known to be a good friend of 
the President, socially and politically, and 
said to have been a heavy campaign con
tributor in the 1960 election-has not yet 
talked to the President personally about the 
Culebran issue. 

But this non-visit is actually a. sore point 
for some Culebrans, who insist that Ferre 
should draw on his political assets in an at-

tempt to exert leverage on the Commander
In-Chief. 

Puerto Rican Senate President Rafael Her
nandez Colon-a member of the opposing 
political party-said at a news conference 
after his return from Washington (as re
ported in the same Star story) that the so
lution of the Culebra.-Navy controversy de
pends upon the pressures Ferre exerts on the 
White House on behalf of the island. 

THE KEY TO THE IsSUE? 
Key to Culebm issue? Revised Navy plans 

to acquire all of Culebra and resettle island
ers elsewhere were changed late in April when 
Commonwealth officials pointed out tbat 
Puerto Rico's constitution provides that no 
municipality can be dissolved unless its citi
zens vote for dissolution in a referendum. 

Apparently the Navy wanted all of Culebra 
in order to insure safety for use of Culebrita 
Island as the target for new guided missiles 
like Walleys, Standard ARM, Condor, Bullpup 
A and B, and Bulldog-plus the homing glide 
bomb, Hobo. These require much larger safe
ty "footprints" than the 1 ¥:! -mile-J:!a.dius 
safety zone for inert bombs and machine
guns, now used on Culebrlta. (Live or ex
plosive bombs are dropped on nearby tar
gets at Shark Rock and Palada. Day, however. 
These targets were "leased" by the Navy 
from the Commonwealth of Puerto Rico in 
1964 and 1965 for $1 a year each, without any 
prior consultation with the Culebrans. For 
these and nine other targets totalllng 60 
acres, Navy pays a total of $11 a year.) 

Revised Navy pl&n ce.lls for getting new 
1,600-acre easement on Culebra's northeast 
peninsula to provide a 2¥:!-mile safety zone 
for what Navy calls "the precisdon missile, 
Walleye"-to be fired ag.ainst Culebrita 
(without explosive warhead), along with 
Hobo glide bombs. 

A SeoNa.v official told The Journal on 15 
May that the Navy also wanted this bigger 
safety zone for missiles like "Standard AM, 
Bullpup A and B, Bulldog, Shrike, and Con
dor" to be fired against Culebrita. But the 
safe official now denies the statement. 

Navy officials tell the Journal that Stand
ard ARM's safety footprint is bigger than 
Walleye's, while those of Condor and the 
Hobo glide bomb "are yet undetermined." 
Condor's, by various reports, is estimated to 
be much larger than Walleye's. 

Thus, the Navy apparently will need some 
other target-not on the Culebran target 
renge-for Standard ARM, COndor, and pos
sibly other missiles whose safety footprints 
are too large for safe firing even on the ex
panded Culebran/Culebritan r.a.nge. 

This hypothesis begs the question: "Why 
not also fire Wa.lleye and Hobo against this 
other target, wherever it is (or will be) , ob
viating the need for a bigger safety zone 
around Culebrlta, and thus leave the eastern 
tip of Culebra at least no worse off than it is 
now? 

CuLEBRA: ACT III, ScENE 3-BENNE'l"l' PAYS 
"TRIBUTE" TO PRESS FOR ITS Cul.EBRA 
COVERAGE 

(By Bruce Cossaboom) 
A congressional panel has returned from an 

on-the-spot visit to Culebra with basically 
the same devil's advocate stance it showed 
before-not impressed that the Culebran's 
case warrants the unique, press-inspired con
sideration it is said to be getting, but not 
very convinced, on the other hand, that the 
Navy really can't find some other target. 

Members of the House Armed Services Real 
Estate Subcommittee, headed by Representa
tives Charles E. Bennett (D-Fla), returned to 
Washington last Sunday after a three-day 
inspection trip to the embattled Puerto 
Rican island of Culebra, part of the Navy's 
Atlantic Fleet Weapons Range. 

The panel has under advisement a Navy 
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real estate acqu181tlon proposal to take addi
tional land on the small island to use for 
safety zones for proposed expanded missile 
activity. The Culebrans are not only oppos
Ing this proposal (which came as a substitute 
for taking the whole island, a plan the Navy 
earlier backed down on) ; they now want the 
Navy to cease using the island as a target 
altogether. 

Bennett told The Journal shortly after his 
return from Culebra that the Subcommittee 
wm probably hold one final hearing to have 
the Navy explain its objections to other is
land alternatives. 

Bennett also said that the case of Culebra 
would not stand where it does today if it 
had not been blown out of all proportion by: 
(1) the news media.; (2) potential tourist de
velopers on Culebra; and (3) far left political 
groups in Puerto Rico. 

Bennett said the panel told the Navy that 
"even if they have to go to great incon
venience and expense," they should not rule 
out any "alternative on pure dollars and 
economics" but should determine whether 
they can come up with a comparable target. 
But "that's not clear" at the present, Ben
nett said. 

- The Navy thinks it has already exhausted 
the possib111ties: this was made clear in tes
timony before the House panel on 11 June 
and In various Journal interviews with Navy 
officials in Washington and at CINCLANT
FLT Headquarters in Norfolk. But the House 
panel wants to see the studies--and what re
sults from the panel's "damn the expense" 
directive. No specific date has been set for 
the next hearing, Bennett said. 

The panel wants the Navy to answer these 
questions, Bennett said: 

(1) If you feel you can't move elsewhere, 
why nat? 

(2) If you can move elsewhere, what Will 
it cost and how much inconvenience Is in
volved? 

"We are leaning ()Ver backwards in this 
case," Bennett told The Journal. "I hope 
we can solve the problems for both sides in 
the dispute." 

Bennett said he and other Subcommittee 
members who made the trip held "very ex
tensive consultations--not hearings-with 
the people" on two separate visits to the 
tsland, went to nearby Vieques, flew over 
most of the suggested Island alternatives 
tn the Caribbean (including Mona Island) 
and the islets off Culebra. itself, and were 
present on the island during what they were 
told was supposed to be a. typical firing-with 
as much fl.r1ng as they usually d'o. 

Presumably, Bennett was playing his typ
ical "devll's advooa.te" role while talking With 
The Journal about his visit to Culebra. (By 
one informed report, this was the first time 
he has ever traveled on Armed Services Com
mittee matters: Bennett has made it clear 
that he d()eB not enjoy traveling, and bis 
visit to Culebra is a g()Od measure of his 
determination to give the islanders a. full and 
impartial hearing.) 

Asked his impression ()f the noise level and 
intensity which the islanders experience-and 
which he experienced that day-Bennett told 
The Journal that the actual firing is not 
as frequent as it would sound from Cule
bra.ns' reports to Congress, since much of 
the time is taken up in studying and plotting 
the actual shots before and after firing. 

"I can understand the problem," Bennett 
conceded, "but the noise is just barely dis
cernible 1! you are carrying on a conversati()n. 
You have to remain quiet to hear it." 

(His statement contrasts with those of 
islanders who claimed before the House panel 
on 10 June that the noise is more frequent 
and more nervewracking, keeps children 
awake at night, interferes With their health 
and education, and-according to Culbera's 
only doctor--causes an "extraordinary pres
en<:e ()f nervous disorders.") 

Bennett noted that the Culebra.ns' prob
lem of land takeover is "not nearly as acute 
as many places on the U.S. mainland." {When 
asked for a specific example, however, of one 
of those "places," much less for a place where 
firing on a mainland U.S. target creates a 
comparable problem, Bennett said he did not 
have time to provide one offhand.) 

JACKSONVILLE WORSE OFF? 

He did say that more people are being 
displaced for a. new post office in his home 
city of Jacksonville than live on the entire 
island of Culebra. 

Bennett cla1med that the Culebrans are 
getting much more attention than people in 
comparable situations usually get. Every na
tional park and urban renewal acquisiti()n 
tnvolves the same thing, he said, but these 
property owners get far less publicity. 

"No other Americans have ever been given 
so much attention" (in this kind of situa
tion), he observed. 

Bennett complained, indeed that the Cu
lebra case has become "unlike most taking 
of lands." He said it would probably be no 
different than other property takeovers ex
cept for at least three factors: 

(1) The exciting confrontation of the 
dramatic, beautiful little caribbean island at 
war with the U.S. Navy-getting widespread 
publicity - through tbe "wonderful news 
media." (If the press had similarly gone to 
bat for those dispossessed by Everglades Na
tional Park, Bennett suggested, there might 
never have been a park there.) 

(2) Pressures for development of high-rise 
apartments for a tourist attraction-refer
ence to such a possibility was made in some 
of the Culebrans• own testimony and stressed 
by Bennett at that time as incompatible with 
the island's idyllic image. (Bennett may have 
purposefully overlooked, in a typical devil's 
advocate role, that on 10 June Culebra's 
Mayor Ramon Feliciano said he would "have 
no objection to a directive" from the House 
Subcominlttee "to turn Culebra into a. Na
tional Park, thereby eliminating" any pos
sible doubt about land speculations. The 
President of the Puerto Rican Senate assured. 
the House Subcommittee that the COmmon
wealth's Senate would back Mayor Feliciano 
on such an offer.) 

(3) The existence 1n Puerto Rico of the 
Indepencltstas, a very "left-Wing" (perhaps 
Communistic, Bennett suggested) splinter 
party "which seizes on any awkwardness in 
the government's position" to promote its 
own causes. 

Bennett may have been overstating the 
case purposefully; during the 10 June hear
ings before his Subcommittee, leaders from 
virtually every political party on Puerto Rico 
testified on behalf of the Culebrans. 

When SecNav Special Assistant Joseph A. 
Grimes, jr, opened his testimony the next 
day by saying, "Culebra. is a political iss11e in 
the Commonwealth of Puerto Rico," he was 
corrected sharply (but politely) by Resident 
Commissioner Jorge L. Cordova. As Cordova 
(a. non-voting member of the House Armed 
Services Committee) noted, ''Culebra . . . 
was perhaps an issue. It is no longer an 
issue. The Navy has been quite successful in 
uniting Puerto Rico, which was otherWise 
divided and [which 1 ls still divided on many 
other issues; but not on Culebra." 

Bennett said none of the Culebrans with 
whom he talked had any positive remarks to 
make about what the Navy has tried to do 
in an effort to improve relations with the 
islanders--including the opening of a free
access sealane in the formerly completely re
stricted perimeter. (The Navy's Commander 
Qaribbean Sea Frontier appointed a Navy 
captain to be his "personal representative for 
community affairs" on Culebra and for 
Vieques on or· about 11 June. Possibly, not 
enough time has elapsed for this officer's 
work to take effect. One problem may be 

that, as of the lMt report, the Navy stm did 
not have a Spanish-speaking officer on 
Oulebra.) 

As an example of the over-exaggerations 
which Bennett said may have been made in 
the attempt to describe the harmful effects 
of the shelllng, Bennett cited the case of a 
species of parrot which is said to have been 
killed off as a direct result of the shelling. 
He noted that the bird had been "extinct 
for a long time." (See box on "The Ecology of 
Culebra.") 

Bennett said that, beyond the resolution 
()f the controversy wtth the Navy, the island's 
long-range future is likely to be one of 
rather rural, undeveloped status, since it 1s 
not very large and wm never have a. very 
substan·tial population. 

He compared Culebra to the larger, nearby 
islands of Vieques, which has hospitals, in
dustries, high schools--none of which could 
Culebra sustain, even 1f the Navy left the 
island entirely. 

If their land is taken or condemned (there 
is no mention of "condemnation" in the 
Navy's current acquisition report before the 
Committee) , "every penny the people have in 
it Will be paid to them," Bennett stressed. 

CULEBRANS GATHER SENATORIAL SUPPORT 

Another Senator has enlisted on the side 
of the Culebrans in their battle With the 
Navy as the rhetorical bombardment shifts 
to the Senate side of Capitol Hill. 

While the House Armed Services Real 
Estate Sub<:()mmittee awaits the Navy's pres
entation of its study of alternatives to Cule
bra as a part of the Atlantic Fleet Weapons 
Range, some new voices are joining the 
chorus of those in House and Senate who 
have spoken out on behalf of the Culebra.ns. 

Both Massachusetts Senators, Edward 
Brooke (R) and Edward Kennedy (D), have 
expressed concern about the matter. 

Now New York's junior Republican Sen
ator, Charles E. Goodell, has held a New York 
City press conference With Puerto Rican lead
ers (from both the U.S. and the Common
wealth), in which he issued a strongly pro
Culebra statement. 

He publicly called on the Senate Armed 
Services Committee to hold hearings on the 
Culebra affair. 

G()()dell also announced formation of a na
tionally based Save Culebra. Committee, made 
up of Culebran and Puerto Rican leaders in 
New York and any national dignitaries who 
might Wish to lend their names to the cause. 

Goo-den·s office said one of the functions of 
the new popular-action group will be to de
velop "facts on the bad effects of the shell
ing of the island." 

Juan Feliciano, the brother of Culebran 
Mayor Ramon Feliciano, Will be a member of 
the sec. 

For the past month or so, Goodell's office 
told The Journal, the Senator has been work
ing "quietly" on behalf of the Culebrans, 
meeting With Puerto Rican Governor Luis 
Ferre and other Puerto Rican leaders. 

Goodell is said to have "exerted pressure" 
on the White House, the Navy, and the 
House Armed Services Committee, but finally 
decided to bring the matter out into the 
open, after it became clear to him that "all 
these options seem to be closed, with the 
Senate the only path left." 

ALL DOORS SLAMMED 

"Since all of the doors have been slammed 
in the face of the Culebrans," Goodell said 
at the New York meeting, "I have suggested 
that the Senate Armed Services Committee 
begin an investigation of the Culebra issue 
and of the Administration's handling of it.n 

Goodell's office told The Journal that 
among the Administration witnesses the 
Senator hopes would be called are Henry 
Kissinger (the President's National Security 
Adviser), Secretary of the Navy John Cha-



September 22, 1970 CONGRESSIONAL RECORD- SENATE 33029 
fee, and Assistant Secretary of the Navy 
(I&L} Frank Sanders. 

Goodell stressed that he still hoped some 
good would come from the House Armed 
Services Real Estate Subcommittee's con
sideration of the Navy's land acquisition 
proposal and from Senator Henry Jackson's 
request to the Navy !'Or a "full report" on 
the Culebran situation. 

But "neither that Subcommittee nor the 
Navy is disposed ro act favorably on the 
rights of Culebrans," Goodell added. 

Goodell's New York speech dwelled on the 
economic, educational, and ecological con
sequences of the Navy's shelling on Culebra, 
and on the Navy's-now abandoned-original 
plan to take over the entire island. 

FULBRIGHT SPEAKING OUT? 

Meanwhlle, Senator W1lliam ' Fulbright 
(D-Ark} reportedly was ready at Journal 
presstime to make a pro-Culebra speech on 
the Senate floor. He earlier had written the 
Navy expressing his concern about the issue 
and asking supplementary information. He 
was expected to include the Navy's reply in 
his floor statement. 

And, in a related development, Representa
tive Shirley Chisholm (D-NY} hosted on 
Tuesday, July 7, a "caucus" of Congressmen 
who have now expressed active interest in 
the Culebra issue. Staff members !'or seven 
Senators and six Representatives showed up, 
in addition to Congresswoman Chisholm 
herself and Puerto Rico's Commissioner 
Jorge Cordova, a non-voting member of the 
House. The meeting was reportedly intended 
to take an inventory of who was taking what 
actions, with a view toward further dis
cussions of new initiatives that should be 
taken on behalf of the Culebrans. 

On the Senate side, staffers attended from 
the offices of Senators Edward W. Brooke (R
Mass'}, J. W. Fulbright (D-Ark}, Charles 
E. Goodell (R-NY}, Henry M. Jackson (D
Wash}, Jacob J. ~avits (R-NY}, Edward M. 
Kennedy (D-Mass), and Hugh Scott (R
Pa). 

Members of the House who were repre
sented included six New York Democrats 
(A. K. Lowenstein, Mrs. Chisholm, R. L. Ot
tinger, Ben S. Rosenthal, W. F. Ry~n. and 
J. H. Scheuer} and C. A. Vanik (D-Ohio}. 

Meanwhile, as reported in last week's 
Journal, Senator Henry M. Jackson, Chail:
man of the Interior and Insular Affairs Com
mittee and a senior member or the Armed 
Services Committee, has asked the Navy 
for a "full report" on Culeb:r;-a, but had not 
received an answer at Journal presstime. 

Jackson has also reportedly agreed to let 
Jorge L. Cordova, Puerto Rica's Resident 
Commissioner, personally air the Culebrans' 
case before his Armed Services Mllitary Con
struction Subcommittee. 

The otfice of Senator Brooke told The 
Journal (4 July) that Armed Services 
Committee Chairman John C. Stennis 

• (D-Mlss) has now placed an indefinite "hold" 
(it has been for 30 days) on any Navy 
action on Culebra until the issue has been 
resolved "sat~sfactorily." 

Presumably, this means Mlat the Navy's 
30 April real estate acquisition request
now pending before the House Armed serv
ices Real Estate Subcommittee, headed by 
Representative Charles E. Bennett (D-Fla)
cannot be acted upon without a counterpart 
amrmation from the Senate panel. 

Culebrans may thus have a second "court 
of last resort" 1! the House panel approves 
the Navy's proposaL-Bruce Cossaboom. 

Senator Henry M. "Scoop" Jackson 
(D-Wash), ranking member of the Senate's 
Committee on Interior and Insular Affairs, a 
senior member of the Senate Armed Services 
committee and reportedly President Richard 
Nixon's original choice to be Secretary of 
Defense-recently asked the Navy for a "full 
report" on Culebra, but had yet to get an 
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answer as of Journal presstime. senator 
Jackson's staff told The Journal that 
he has written to Puerto Rico's Resident 
Commissioner, Jorge L. Cordova, agreeing 
that Cordova personally could air the Cule
brans' case before Jackson's Armed Services 
Military Construction Subcommittee, al
though the Subcommittee has no direct 
authority over the Navy's 30 April real 
estate acquisition request. Some confusion 
exists over whether Senator Jackson wrote 
the Navy as a member of the Senate Armed 
Services Committee or as Chairman of the 
Senate Interior and Insular Affairs Commit
tee. (He is also Chairman of the Senate's Sub
committee on Government Operations for 
National Security Affairs and International 
Operations). 

Senator Edward W. Brooke (R-Mass), in
fluential member of the Senate Armed Serv
ices Committee, told The Journal on 3 June 
that Committee Chairman Senator John 
Stennis (D-Miss} had placed a "30-day 
'hold' o,n any further action on the part 
of the Navy" with respect to-culebra (Jour
nal 13 June}. Now, Senator Brooks' staff tells 
The Journal that the "hold" is "indefinite"
the Committee has informed the Navy that 
no action whatever is to be taken until the 
issue has been "resolved satisfactorily." Pre
sumably, this means that the Navy's 30 April 
real estate acquisition request-now pending 
before the House Armed Services Real Es
tate Subcommittee-cannot be acted upon 
without an affirmative, specific okay from 
the Senate body. Thus, even if the House 
body issues a report favorable to the Navy, 
Culebrans may have a second "court of last 
resort" before the Senate. 

JOURNAL READER OFFERS AN ALTERNATIVE 

An alternative for the Culebran firing 
range which appears to fit at least five of 
the Navy's six criteria has been offered to 
The Journal by a U.S. citizen who owns an 
exclusive option for a four-mile-long penin
sula, rising to an elevation of 800 or 900 feet 
on a barely inhabited island east of Roosevelt 
Roads Naval Station. The Navy can have the 
target !or $3-million, The Journal was told. 

The peninsula in question is arid and bar
ren, but apparently has the ground contours 
stressed by the Navy as one prerequisite for 
an alternative target site. The island's 900-
foot high ground separates this barren penin
sula from an inhabited portion reported home 
to about 200 to 250 people and 800 goats-in 
contrast with 726 Culebrans). The Navy has 
stressed that high ground, like that used for 
Culebra's rake station at the Big Mary Obser
vation POBt (Journal 23/26 May and 6 June), 
is needed to calibrate the fall of each round 
fired or bomb dropped. 

While The Journal does not intend to 
• second-guess Navy studies of possible target 
alternatives, the island in question is par
ticularly intriguing in that it apparently 
meets at least five of the Navy's six basic 
criteria. Moreover, it is closer to the Roosevelt 
Roads naval complex than some other al
ternatives which the Navy has been studying. 
These criteria require an area which: 

(1) Allows conduct of simultaneous ship
to-shore and aerial bombardment exercises; 

(2} Is relatively free of commercial air
craft and shipping; 

(3} Enjoys good weather; 
(4} Has a low population density with 

favorable geography, oceanography, and 
topography; 

(5) Is contiguous to Navy support actiVi
ties; and 

(6) Preferably is on U.S. territory. 
The Island peninsula ln question m.ay not 

have been a Viable alternative at the time 
Navy studies of Culebra target needs were 
undertaken, In part because of assumptions 
that certain privately owned lands would 
not be released. The Journal has been offered 
a $150,000 commission for sale of the penin-

sula. Further details on this intriguing offer 
(the island, not the commission-although 
we're happy to be above-board about the 
whole thing) can be checked out at 1710 
Connecticut Avenue. Tempting as it may be, 
The Journal is not in the real estate business 
and will forgo the commission, much as we 
need the money. 

THE ECOLOGY OJ' CULEBRA 

Acting Interior Secretary Fred J. Russell 
wrote the Society of Friends of Culebra last 
23 April that the Department of the Interior 
was "concerned about the possible damage to 
nesting birds on Culebra Island and adjacent 
small cays caused by the use of these areas 
as gunnery targets." He referred specifically 
to Culebra as a "National Wildlife Refuge" 
(Journal6 and 13 June). 

On 20 and 22 June, Mr. Ricardo Cotte, U.S. 
Game Management Agent for the Department 
of the Interior on Puerto Rico, provided by 
telephone the following statement attesting 
to the unique ecology of Culebra. Having 
heard one senior ci v111an Navy official deride 
the alleged massacre of "sooty terns" on the 
island, we urge our readers--and most re
spectfully, the House Armed Services Real 
Estate Subcommittee, as well-to read this 
poignant summary. Perhaps Chairman Ben
nett then will understand why The Journal 
doesn't fully share his view that the "harm
ful effects" of the island's shelling have 
been "over-exaggerated." 

"Culebra and the surrounding cays con
stitute an important eco-system in the archi
pelago east of Fajardo. The cays and Culebra 
itself provide important nesting grounds for 
various migratory oceanic birds, including 
the sooty tern, the nobby tern, laughing gulls, 
and possibly roseate terns as well. 

"In addition, there are several important 
lagoons on Culebra itself, including Laguna 
Zoni on the eastern part of Culebra and 
Flamingo Lagoon, behind Flamingo Bay, in 
the impact area. The Bahama Pintail, a rare 
and endangered species, is found ln these 
lagoons. Other species of birdllfe found on 
Culebra include the brown pelican and the 
blue-faced booby. 

"There are also endemic populations of 
white-crowned pigeons and red-necked pi
geons; these birds are very rare in the area. 
Their former nesting grounds were in St. 
Croix, where Harvey Aluminum built a large 
aluminum plant and Hess Oil built an oil 
refinery, thereby forcing the birds to seek 
refuge in Culebra and St. Thomas. 

"Although the Island of Culebra itself is 
not technically a part of the Wildlife Refuge, 
which includes all of tlie publicly owned cays 
surrounding Culebra, the Government of 
.Puerto Rico has made Culebra a game refuge 
where no hunting is allowed. 

"The island is itself unique in terms of 
both geology and vegetation. Culebra is of 
volcanic origin and the geological formations 
there are of great interest. The island is very 
rich in green jade, for example. The Resaca 
Mountains, near the ObserV"ation Post, have 
unique vegetation, particularly the Red Man
jack trees and White Manjack trees; these 
trees provide the staple food of the pigeons 
mentioned above, as well as of the white
winged dove and the zenaida dove, which are 
found on Culebra. 

"The whole shape of Culebra is amoebic, 
with many peninsulas and coves. This adds 
greatly to the physical beauty of the island. 
Flamingo Bay, with its long, curved white
sand beach is one Of the most beautiful bays 
in the Atlantic. Culebrita Cay also has one 
of the most beautiful white-sand beaches in 
the entire Carrlbean. Another Important 
beach is Balcon Beach, facing North Cay, 
which is a "whistling beach." It is a rare phe
nomenon, acknowledged by science, that on 
a very few beaches 1n the entire world the 
sand "whistles" or "whispers" when the wind 
blows. Balcon Beaoh is an example, in addl-
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tion, there are several smaller beaches with 
extraordinarily beautiful rosy-white or pink 
sand. These are produced by the action of 
the waves on the coral reefs. 

"The corals on the eastern and southeast 
portion of the island are very rare and beau
tiful; the only other area with similar 
growth is found in the St. Johns National 
Park. These corals, together with the beaches 
of unusual sinuosity, enhance the extremely 
rich marine environment. The water around 
Culebra and the surrounding cays is of great 
clarity; moreover, it constitutes a magnifi
cent sporting and commercial fishing ground. 

AN ECOLOGICAL DISASTER OCCURRED 
"Two or three years ago on the northwest 

peninsula of Culebra, in the impact area, an 
ecological disaster occurred. The impact area 
contains primary nesting grounds of the 
sooty tern, an oceanic migratory bird which 
is similar to the gull, though more slender 
and even more graceful. Approximately 27 
to 35 acres constitute the nesting grounds. 
Shelllng of the impact area apparently caused 
a grass fire which burned a huge area, from 
15 to 25 acres during the nesting season. This 
must have occurred sometime between March 
and May, because the birds were starting to 
nest. Because there are one to two eggs per 
nest and from three to four nests per square 
meter, the number of eggs that were de
stroyed is enormous. In addition, [I found), 
a number of birds which have been burned 
by fire." 

Mr. Cotte has pictures of the incident, but 
said he cannot release them without prior 
permission of the Navy, which has "primary 
interest" over the island. 

CORDOVA ADMITS P.R./NAVY DEAL--PROBLEM 
"TOO DELICATE" TO DISCUSS WITH CuLEBRANS 

(By Ben Schemmer) 
Puerto Rico's resident Commissioner told 

The Journal in an interview early this week 
that an agreement had been reached as of 
late 1968 between the Navy and the 
Commonwealth of Puerto Rico for the Navy 
to take over the entire island of Culebra. 
Commissioner Jorge Cordova admitted, in 
effect, that he and Governor Luis Ferre were 
made aware of the "behind the scenes" 
agreement during transition discussions they 
had personally with outgoing Governor San
chez Vllella, who advised the newly elected 
Ferre that he "had a problem" since the Cule
brans soon would have to be resettled. 

Presumably, Ferre's party would stand to 
benefit politically from revelation now of any 
such "behind-the-scenes" deal made under 
the previous, opposition adminlstra.tion, since 
it could take credit for having persuaded 
the Navy to change its takeover plan in 
favor of the new easement on the western 
third of the island. But Cordova also ad
mitted, in effect, that neither he nor Ferre 
took any action for over a year to advise 
the Culebrans that an agreement had been 
reached to resettle them; and Cordova ad
mitted they also failed to advise the Cule
brans in April that the Navy had new plans 
for the easement which is now in dispute 
before the House Armed Services Committee. 

Cordova said that he and Ferre were briefed 
on the new Navy plan several weeks before 
it was publicly announced by the Navy in 
San Juan on 24 April. Cordova said that 
the Culebrans had not been clued in simply 
because the problem was so "delicate" and 

. because he was "not aware'' that the Cute
brans really were concerned-until Mayor 
!Feliciano wrote him early in April, en
closing a copy of an appeal Feliciano had sent 
to the President late in March. 

FACTS DON'T FIT 

If Cordova's statement is true-that an 
agreement had been reached late in 1968 to 
turn Culebra over to the Navy-then Navy 

spokesmen have been less than candid with 
the press in denying it. For instance, the 
Navy's Director of CHINFO's Media Relations 
Division wrote to the United Nations corre
spondent for Claridad on 2 March of this 
year-apparently weeks before the Navy 
changed its mind about acquiring all of Cule
bra-denying there were any plans to expel 
the Culebrans from their island. Specifically, 
the Navy was asked by Claridad in a letter 
dated 17 February, "Does the Navy intend to 
expel the inhabitants of Culebra?" and "Does 
the Navy intend to put pressure on the in
habitants of CUlebra in order to force them 
to leave their island?" The Navy reply (of 
which The Journal has a copy) to these two 
questions reads, "The Navy has no jurisdic
tion over the civilian inhabitants of Culebra. 
Therefore, the answer to the above two 
questions is no." 
In the strictest technic·al sense, the 2 March 

Navy reply could be called truthful. But 
in any reasonable interpretation, it would 
have to :be called "quibbling"-if Cordova's 
allegations about the takeover agreement 
are factual. 

Cordova told The Journal that he and Ferre 
were briefed personally about the Culebra 
takeover agreement by SecNa.v Special As
sistant Joseph A. Grimes, Jr., early in 1969-
shortly after the Nixon Administration took 
office-with the Commander-in-Ohief At
lantic Fleet also present. Cordova said that 
he has since met with Grimes "four or five" 
times, and that Governor Ferre had met with 
Grimes "two or three times" to discuss prob
lexns about resettling the Culebrans. Navy 
Assistant Secretary Frank Sanders w'as pres
ent at several of these meetings. 

Cordova has since spoken out strongly not 
only against the Navy's new request for a 
safety zone easement on the island's western 
tip but against continued Navy ship-to-shore 
bombardment operations on the island's 
eastern tip as well. 

In a telephone interview, the President of 
the Puerto Rican Senate (and leader of the 
opposition party), Rafael Hernandez Colon
reportedly the leading candidate to oppose 
Ferre in the 1972 gubern9Jtorial election
told The Journal: 

"The information you have revealed con
firxns that both the Sanchez Vilella and 
Ferre administrations have not kept the 
people of Puerto Rico informed as to their 
negotiations with the Navy. This informa
tion comes as a complete surprise, and tends 
to contradict Ferre's own statements about 
Culebra.." 

Colon said he was in Washington because 
he had "lost fe.ith" in Ferre's and Cordova's 
efforts in behalf of the CUlebra.ns. He said 
that he had just met with Senator Henry 
Jackson (D-Wash) about the Culebran issue, 
but he would reveal no details of their 
conversation. 

CULEBRA HEARINGS RECONVENE WITH HOST OF 
QUESTIONS AT ISSUE 

(By Ben Schemmer and Bruce Gossa.boom) 
Governor Luis Ferre of Puerto Rico, who 

had been expected momentarily to shed his 
ambivalent neutrality on the Navy's request 
to expand its Culebran bombardment range, 
apparently plans to remain silent until 
House Armed Services Subcommittee hear
ings have run their course. Ferre was expect
ed last week to announce that the future 
of Culebra is "not negotiable" and to ask the 
Navy to leave the island entirely. 

High Administration and seve1'8l congres
sional sources told The Journal such a stand 
by Ferre would have a decisive impact in 
rallying White House support for the Cule
brans. (Ferre reportedly was one of the larg
est single contributors to President Richard 
Nixon's 1960 campaign and is said personally 
to have raised substantial contributions for 

the President's successful 1968 bid. Ferre also 
told The Journal weeks ago that he is a close 
personal friend of Defense Secretary Melvin 
Laird-but Laird has yet to comment on the 
Culebra. issue.) 

Puerto Rico's Resident Commissioner in 
Washington, Jorge Cordova, told The Jour· 
nal that he had strongly urged the Gover
nor on Friday, 10 July-when Ferre returned 
from a trip to Japan and Southeast Asia-to 
speak out publicly on behalf of the Cu1e
brans. Cordova said he and Ferre had dis
cussed the Culebran issue twice that day. 
He expressed "surprise" that Ferre had not 
made the expected statement at a major news 
conference which Ferre held upon his re
turn to Puerto Rico last Saturday. Cordova 
expressed his "disappointment" when told 
that The Journal had been advised at press
time that no new statement would be made 
by Ferre until hearings before the House 
Armed Services Real Estate Subcommittee 
had "run their course." 

Ferre's ambivalence on Culebra has been of 
concern to the islanders and has puzzled of
ficials in Washington, since the CUlebra is
sue ha.s united virtually every political fac
tion in the Commonwealth. Observers here 
suggest that Governor Ferre stands to lose 
any political benefits he could rally by speak
ing out on behalf of the Culebrans if he de
fers such a stand too long-partl.cu1arly in 
view of revelations (Journal 11 July) that he 
was privy, in late 1968, to details of an agree
ment made between the Navy and the previ
ous administration on Puerto Rico whereby 
the Navy would take over the entire island 
and have the Culebrans resettled. Ferre (and 
others in his administration who were 
briefed by the outgoing administration and 
by the Navy) never advised the Culebrans 
that such a deal had been made. 

DISCUSSIONS "CONFIDENTIAL" 
When asked early this week about his part 

in that agreement, SecNav Special Assistant 
for Culebra Joseph A. Grimes, Jr, would say 
only, "All of my discussions with the Com
monwealth of Puerto Rico have been on a 
confidential basis .... We have not divulged 
anything pubUcly about those meetings." 
Grimes adlnitted, however, that he had met 
with Governor Ferre and with Commissioner 
Cordova shortly after Grimes assumed his 
current Pentagon post in February 1969. He 
denied that CINCLANTFLT Admiral Eph
llaim Holmes was present at any meetings 
with Cordova or Puerto Rican officials, as 
had been alleged by Cordova in a Journal in
terview (4 July) when he spelled out the 
deal on Culebra allegedly agreed to by pre
vious governors of Puerto Rico. 

Ferre's new stand on behalf of the Cule
bran municipality was expected to coincide 
with resumption of hearings on the Navy 
real estate acquisition request for a new 
easement on the eastern third of Culebra. 
But Ferre's office told the Journal no such 
statement should be expected. Dr. Roland 
Perusse, Special Assistant to the Governor, 
told the Journal that Ferre felt "it was nec
essary for the Navy to guarantee the peace, 
welfare, and happiness of the people on the 
island, whatever solution is arrived at or 
taken into consideration." But Perusse also 
said that Ferre wants to see "the HASC hear
ings run their course before he intercedes." 

The Navy acquisition request is now pend
ing before the House Armed Services Real 
Estate Subcommittee. At Journal presstime, 
the subcommittee was to reopen its Culebra 
hearings on Friday, 17 July. 

One of the Subcommittee's major purposes 
is to have the Navy explain in detail its 
analyses of possible alternatives for the 
Culebran bombardment and gunnery range. 
When the Navy gave the Subcommittee on 11 
June a summary of those alternatives, Com
mittee Chairman Charles E. Bennett (D-
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Fla) cut the Navy oft' and asked Navy wit
nesses to do more homework and to return 
prepared to answer specifics they were un
able to discuss at that time. For instance, 
the Navy had ruled out as an alternative 
target site the island of Mona, midway be
tween Puerto Rico and Cuba, in part be
cause there was no radar equipment !or 
command and control of. the ship and aerial 
bombardment training. But Navy witnesses 
were unable then to offer any figures on the 
cost involved or time needed to set up the 
required radar and telemetry network. The 
Subcommittee also asked the Navy to take 
a new and thorough look at the possibillty 
of using artificial or floating islands as tar
gets, and of using Navy ships for the rake 
(spotting) stations to score its gunnery 1 
bombing exercises. 

SENATOR JACKSON GETS NO NEW DOPE 

Navy officials have been unwilling to dis
cuss the results of any such analyses prior 
to making the data available to the House 
Armed Services Subcommittee. But no men
tion whatever of artificial or floating island 
alternatives was made in the Navy's 7 July 
reply to Senator Henry M. Jackson's (D
Wash) request of 19 June for a full report 
on the Navy's use of and plans for Culebra. 
The Navy's reply, signed by Assistant Navy 
Secretary {I&L) Frank Sanders and made 
available to the Journal by Senator Jack
son's office, provides virtually no new insight 
on the Culebra issue. 

The Navy's reply to Senator Jackson dis
missed five nearby alternative target sites 
on the following grounds: 

OTHER ISLANDS CONSmERED 

Mona Island 
"1. The island lies in the middle of Mona 

Passage, a major international waterway with 
an average dally ship count of 17 ships 
within a 50 mile radius of the island. The 
United States is presently engaged in pre
liminary international negotiations with 
respect to extending territorial waters from 
3 to 12 miles. Fundamental to the U.S. posi
tion is that the straits of the world wm be 
left as high seas. Any U.S. proposal to restrict 
Mona Passage might adversely affect the 
U.S. negotiating position. 

"2. There is a lack of reserved air space 
since the area is traversed by three inter
national airways with Mona Island a major 
intersection for reporting purposes. 

"3. Western Puerto Rico does not have a 
command and control facility comparable to 
that of Roosevelt Roads in the east, there
fore, adequate air ;surface surveillance and 
warning is not possible. 

"4. The flat topography would make diffi
cult the installation of adequate spotting 
facilities and profile trackers." 

Isla Desecheo 
"1. Located 27 miles northeastward of 

Mona Island and 12 miles westward of Punta 
Higuera, Desecheo is a small island a mile 
in diameter. Since it is in the Mona Passage, 
the same undesirable international water
way aspects associated with Mona Island are 
present here. 

"2. As with Mona Island the lack of re
served air space and command and control 
fac111ties is also present. 

"3. The size of the island is not sufficient 
to locate spotting fac111ties and profile track
ers. 

"4. The U.S. Department of Health, Educa
tion and Welfare and the Puerto Rico Medi
cal School have an agreement for joint use 
of the island for study purposes. 

Isla Palominos 

"1. This small privately owned island is lo
cated in the Fajardo Roadstead only 6800 
yards from the mainland of Puerto Rico. The 
area is a major recreational waterway and 

includes a commercial marina on Isla Ma
rina, 750 yards from the mainland. The foot
prints of the inert Walleye missile fired at 
Isla Palominos would fall within 500 yards of 
this marina. 

"2. The island does not contain sufficient 
land mass (1100x500 yards) for a target im
pact area. 

"3. There is a lack of suitable reserved air 
space which will become more severe with the 
completion of the planned Fajardo commer
cial airport." 

Caya Lobos 
"1. This privately-owned island ts located 

in the Fajardo Roadstead 5300 yards from 
the mainland in the same recreational water
way as Isla Palominos. It is a tourist area and 
contains a small aircraft l·anding strip. 

"2. The footprints of an inert Walleye mis
sile would fall within 300 yards of the main
land and would include cayo Icacos. 

"3. The land mass (600x300 yards) is in
sufficient for a target impact area." 

Isla Caja de Muertos 
"1. This island is 5 miles oft' the south cen

tral coast of Puerto Rico mainland and 7 
miles from the city of Ponce, a major ship
ping port and center of the sugar refining 
industry. 

"2. There are no command and control 
facilities to provide surveillance and warn
ing. 

"3. The land m"8Ss of the island (1Y:z x 
Y:z miles) is insufficient to locate spotting 
stations and profile trackers. Additional land 
in the vicinity would be required." 

OTHER DEVELOPMENTS 

Other developments have been breaking 
fast on the Culebra issue: 

The New York Times in a lead editorial of 
10 July asked: "Can anyone really believe 
that the only suitable target area in the 
entire Atlantic Ocean for testing a new gen
eration of guided missiles and glide bombs 
is a 7 ,000-acre island oft' Puerto Rico which 
726 Americans call home? . . It would be a 
salutary example of what one" likes to think 
the United States is all about if the might
iest Navy in the world now decided on its 
own to weigh anchor and go elsewhere to ex
plode its new arsenal, leaving 726 islanders 
in peace and quiet." 

The Washington Post in an editorial of 
14 July said: "It is time that high level at
tention be paid to the controversy over 
Culebra. . . . Repercussions from this use of 
an inhabited island as a target have spread 
far beyond Culebra itself. Many Puerto 
Ricans see in it evidence of a general lack 
of sensitivity in Washington to common
wealth problems ... relations between Wash
ington and San Juan are enormously in
fluential in our dealings with the rest of 
Latin America. Even though the Navy finds 
Culebra a convenient area for training op
erations, we simply cannot afford as a nation 
to get into the posture of putting bombs 
ahead of people." 

A New York film company has shot 10 
hours of documentary film on Culebra, in
cluding scenes of Navy ships firing against 
the island (reportedly, the Navy had denied 
such permission to CBS and NBC news) , and 
plans to distill this footage into a one-hour 
documentary in time for the HASC hear
ings and for sale to a nationwide TV net
work. 

WHITE HOUSE INTERESTED? 

White House interest in the Culebran is
sue peaked on 4 July when Presidential 
Counselor Bryce Harlow visited Puerto Rico 
for a "routine" Independence Day ceremony. 
Commissioner Jorge Cordova told The Jour
nal he discussed the Culebra issue then With 
Harlow (wh(} also serves as Chairman of the 
White House Excess Property Committee) 
for 15 to 30 minutes. Cordova said Harlow 

apparently had not been aware of the Cule
bm problem "other than as a newspaper or 
magazine reader." Cordova said also he had 
not heard from any White House official since 
(or before) about the Culebra problem
notwithstanding the fact that on 11 June 
HASC Subcommittee Chairman Charles E. 
Bennett (D-Fla) said: "The White House 
itself ought to be involved . . . a.t least an 
offer to the White House to become involved 
in this decision is a wise course of action 
for the committee to take ... We will sub
mit the evidence to whomever will look at 
it in the White House and discuss it with the 
highest level of our government and try to 
see if they can resolve it in some manner 
.. This is government in the open." 

THERE MUST BE ANSWERS 

The questions below sum up the issues 
expected to be addressed as the House Armed 
Services Real Estate Subcommittee prepares 
to wrap up its hearings on Culebra: 

(1) Where will the Atlantic Fleet fire 
new guided missiles and gllde bombs whose 
"footprints" are larger than Walleye's or 
Hobo's-i.e., Inissiles which cannot be fired 
on the Culebrita target complex within the 
Navy proposed. new safety easement on 
Culebra? 

(2) Could the Navy use the targets re
quired for these larger-footprint weapons 
for the Walleye and Hobo glide bomb train
ing now planned for Culebrita.-.thus obviat
ing the need for new safety easements on 
Culebra's eastern peninsula? 

{3) Where would the Navy, under its 
Culebra contingency plan, conduct Atlantic 
Fleet gunnery and air-to-ground training in 
the event that Congress or the Supreme 
Court precludes continued use of--or ex
panded operations on--Culebra? How much 
would Atlantic Fleet training really be de
graded using such contingency targets, and 
what would the resulting inefficiency cost, 
both in dollars and in fleet readiness? 

JOURNAL'S ALTERNATIVE WON'T HACK IT 

A Journal reader's offer to sell his option 
on a four-mile-long uninhabited peninsula 
on the eastern tip of Virgin Gorda, 47nm 
east of Culebra, as an alternative to the 
Culebran firing range, has been rejected by 
the Navy. 

SecNav Special Assistant Joseph A. Grimes, 
jr., asked The Journal for details on the 
property shortly after the offer was spelled 
out in the 4 July issue. Subsequently, Grimes 
told The Journal the peninsula on Virgin 
Gorda had been considered by the Navy in 
earlier studies of target alternatives and still 
had to be ruled out. 

Grimes said 1960 census figures showed 
that Virgin Gorda's western tip had a popu
lation of 564, not 200-250 as indicated by 
the Journal reader who offered to sell his 
option for the uninhabited eastern tip. 
Grimes indicated that even later figures sug
gest the island may now have close to 700 
inhabitants. 

Another major obstacle, Grimes said, is 
that Virgin Gorda does not offer the variety 
of targets found on Culebra and needed for 
simultaneous operations. Culebra offers two 
air-to-ground targets and one for ship-to
shore gunnery as well. {The third air-to
ground target which the Navy considers a 
necessity for simultaneous use is on the 
eastern tip of Vieques. roughly 12nm south 
of Culebra.) At most, the Virgin Gorda al
ternative offers only one air-to-ground tar
get, according to Grimes. 

In addition, Grimes cited problems of 
getting the protected or restricted airspace 
and control over surface craft which the 
Navy has over the Culebran target complex 
by virtue of Presidential Executive Orders 
designating it a defensive sea area restricted 
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zone. (Virgin Gorda lies in the British, not 
U.S., Virgin Islands.) 

Representative Charles E. Bennet (D-Fla), 
Chairman of the House Armed Services Real 
Estate Subcommittee which is investigating 
the Culebra question, also called The Jour
nal to ask about the 4 July offer, and said 
he wanted to ask the Navy to look into it. 
Advised of Grimes' findings, Chairman Ben
nett told The Journal he still planned to ask 

· the Navy -to address the alternative, but in 
more depth, when hearings reconvene on the 
Culebra issue. 

NAVY CALLS CULEBRA "IRREPLACEABLE"
LAIRD SAYS RE-EVALUATE 

(By Bruce Cossaboom) 
The fate of Culebra is still up in the air, 

as the House Armed Services Real Estate 
Subcommittee has held its last public hear
ing on the Navy's study of possible alterna
tives to CUlebra as the "keystone" of the At
lantic Fleet Weapons range. 

Subcommittee Chairman Charles E. Ben
nett (D-Fla)-at its conclusion---a.nnounced 
that the panel "will have an adjourned meet
ing at some later date to resolve whalt we 
will do about this thing." 

But it appears that the hearts of the Sub
committee are with the Navy. 

The members did not seriously question at 
· the hearing the Navy's contention that 
Culebra is "irreplaceable" and that it had in
vestigated "every conceivable alternative" 
and found none which could be acceptable. 

Chairman Bennett did say: ·~There are 
just many places in the U.S. where people 
make sacrifices much greater than the peo
ple of Culebra are being asked to make. They 
should not be asked to make these sacrifices 
unless the Navy really does need this for the 
national defense of our country." 

And: "It still remains if the Navy really 
doesn't need this range, the Navy shouldn'.t 
have it. And that is the thing we have to de
cide. We have to decide whether the Navy 
needs it or not." 

The Navy seeks to acquire a new non-habi
tation easement on Culebra's eastern tip for 
safety zones-an easement which would leave 
about one-third of their island for the Cu
lebrans' use. 

If the Subcommittee makes its decision on 
the basis of the evidence submitted by the 
Navy at the hearings, it could hardly rule 
against the Navy. 

The adversary proceeding atmosphere 
which characterized Chairman Bennett's 
confrontation with both Culebrans and Navy 
oftlcials at the 10-11 June hearings changed 
dramatically in the second-round hearing 17 
July. 

The devil's advocate sounded more like the 
witness' coach. 

THE NAVY'S STATEMENTS 

The witness, Joseph A. Grimes, jr., Spe
cial Assistant to the Secretary of the Navy, 
brought two different statements to the 
hearing. He read the shorter one--a six-page 
general discussion of why the Navy needs an 
Atlantic Range, why the range is located 
where it is, and why Culebra is an .essential 
part of that range--in open session. 

The longer statemen~ll pages going into 
a little more detail on four major alternatives 
(and dismissing all the rest of the hundreds 
of islands in the nearby Caribbean basin as 
"too small" or "too far")-was not read at all 
by Grimes but was distributed to the Sub
committee members at the start of the hear
ing. The Journal obtained a copy afterward. 

But based on either statement, there was 
remarkably little questioning on the alter
natives by Subcommittee members. 

Grimes discussed briefly why Mona, Dese
cheo, Isla Caja de Muertos, Isla Palominas, 
Cayo Lobos, and Vieques do not fit the bill-

ground that had already been sketchily cov
ered at the first hearing. Nor was Grimes' 
statement much of an expansion of the "full 
report" asked of the Navy and received by 
Senator Henry Jackson (D-Wash) (Journal 
18 July). 

OVERKILL ON AN ALTERNATIVE 

The only new alternative raised and given 
any attention in the questioning-Virgin 
Gorda-was tossed out at the outset of the 
questioning by Chairman Bennett, who noted 
that it had been suggested by a Journal 
reader. 

Chairman Bennett and witness Grimes 
teamed up for the better part of five minutes 
to rule out the Virgin Gorda proposal (some 
10 separate objections were raised against it) 
with much the same data printed in The 
Journal 18 July ("Journal Alternative Won't 
Hack It") and already given to Bennett by 
The Journal. 

THE ANSWERS HAVE VARIED 

Puerto Rico's Resident Commissioner Jorge 
Cordova-a nonvoting member of the Sub
committee-did press the Navy for replies to 
questions asked repeatedly and never more 
than cursorily answered. 

At one point, questioning Grimes, Cordo~a 
remarked: "The answers . . . have varied 
from time to time, Mr. Grimes, that is why 
I want to clear it up." The remark was spe
cifically addressed to the size of the bombs 
being dropped in the area and whether they 
were "live" bombs, but it could equally ap
propriately have been applied to most of the 
subjects covered. 

Apparently SecDef Melvin Laird hasn't 
been satisfied with the Navy's answers, either. 
The San Juan Star has quoted Governor Luis 
Ferre's announcement of a telephone con
versation he had with Laird: "The Secretary 
of Defense personally assured me today ( 15 
July) that because of my efforts he has or
dered Naval authorities to make an immedi
ate re-evaluation of the Culebra situation." 
Ferre said Laird had promised to call him 
upon completion of the study, expected in 
about a week's time. No announcement of 
the second call had been made as of Journal 
press time. 

On another tack, Commissioner Cordova 
developed an illuminating comparison of the 
Atlantic and Pacific Fleet Weapons Ranges, 
with the Pacific range clearly, in Mr. Grimes' 
estimation, coming in second-best. Appar
ently no island-or, at least, no available 
island-in the Pacific range offers the "ideal" 
features the Navy desires on Culebra, and 
the Navy has had to "make do" with less (a 
course they reject for the Atlantic range). 

THE VIEQUES TRADE-OFF 

Grimes' longer statement for the record 
ruled out one early proposal for an alterna
tive to the expanded Culebra Walleye range 
simply by misstating it. Puerto Rico Gover
nor Luis Ferre suggested to The Journal on 
Culebra (23/26 May) that, since the Navy 
and Marine Corps already use Vieques' east
ern 2% mi·les for naval gunfire targets, the 
next three miles inland for a Marine land
ing/maneuver area, and Vieques' western end 
for an inert naval ammo depot, the Navy 
might move the Vieques ammo dump to 
Culebra, the Marine maneuver area to the 
western end of Vieques, and use the freed 
area on Vieques' eastern tip !or its new 
Walleye targets. 

A CINCLANTFLT spokesman later told 
The Journal that the big objection to this 
trade-off ls that the western end of Vleques 
doesn't have beaches as suitable as those on 
the island's eastern tip for marine amphib
ious training. 

But Grimes ruled out the Vieques alterna
tive by erroneously restating the proposal. 
He said: "The eastern end of Vieques has 
been mentioned as an alternative Walleye 

target. It has also been suggested that the 
other targets in the air-to-ground target 
sub-area to the east of Culebra be moved to 
the eastern end of Vieques. What these sug
gestions fail to recognize is that the eastern 
end of Vieques is already one of the three 
air-to-ground target sub-areas in the Cule
bra/Vieques complex. Furthermore, the Vie
ques impact area is more restricted than the 
two sub-areas near Culebra because safety 
regulations do not permit simultaneous am
phibious landings, artillery fire and air-to
ground ordnance delivery unless these ope!
ations are part of a coordinated exercise." 

THREE KEY ISSUES 

The hearing also failed to produce any dis
cussion-much less answers--on three key 
issues raised by the Journal 18 July: 

(1) Where will the Atlantic fleet fire new 
guided misslies and glide bombs whose "foot
prints" are larger than the Walleye's or 
Hobo's-i.e. missiles which cannot be fired 

~ on the Culebrita target complex within the 
Navy's proposed new safety easement on 
Culebra? -

(2) Could the Navy use the targets re
quired for these larger-footprint weapons for 
the Walleye and Hobo glide bomb training 
now planned for OUlebrita-thus obviating 
the need for new safety easements on Cule
bra's eastern peninsula? 

(3) Where would the Navy, under its 
Culebra contingency plan, conduct Atlantic 
Fleet gunnery and air-to-ground training in 
the event that Congress or the Supreme 
Court precludes continued use of-or ex
panded operations on-Culebra? How much 
would Atlantic Fleet training really be de
graded using such contingency targets, and 
what would the resulting ineftlciency cost, 
both in dollars and In fleet readiness? 

But the biggest unanswered question of all 
involved something brought up at the first 
hearing, but never mentioned at the second. 

The Subcommittee in early June had asked 
the Navy to take a new and thorough look at 
the possibility of using artificial or floating 
islands as targets, and of using Navy ships 
for the rake (spotting) stations to score its 
gunnery /bombing exercises. 

An "island builder" offered-by telegram 
sent at Bennett's suggestion late last week 
to Navy Secretary John Chafee-to make a 
feasib111ty study for an artificial island in 
the general vicinity of Roosevelt Roads With 
the necessary mass and contours. 

At one point in the 17 July hearing, Grimes 
made OUlebra sound so important as the key
stone of the Atlantic Fleet Weapons Range 
that if it didn't exist it would have to be 
invented. 

But the possibility of "inventing" arti
ficial islands or floating targets and rake 
stations simply wasn't addressed. 

In closing the hearings, Bennett castigated 
the press, calling much of what has been 
written about Culebra "distressing" and 
"inaccurate." Bennett has said he feels the 
charges against the Navy were not substan
tiated by what he personally experienced on 
his visit to Culebra, when the Navy provided 
him with an opportunity to observe the 
effects of their firings. 

But Commissioner Cordova summed up 
his feelings on that subject in one last state
ment before adjournment: "I'm not at all 
satisfied that on our own short trip to Cu
lebra we received any idea of what may go 
on there when Culebra is being used as 
a weapons range. . . . I am far from per
suaded. from what little we saw and heard 
that the complaints are necessarily un
founded. I fear that we just didn't have the 
opportunity to hear what actually goes on." 

DIMMING THE LIGHTS ON CULEBRA 

It's time to dim the lights for a while and 
let everyone get his bearings on Culebra. 
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The islanders have become targets, not just 
for Navy ordnance, but for publicity and 
politicians as well. Regrettably, the Culebra 
issue is now being exploited by radical fac
tions in the Independista party, who are 
trying to make political hay at the expense 
of 726 very sincere, very concerned Culebra 
citizens. Thus, the glare of the spotlight has 
cast shadows across the island a.hd its people. 

Some Navy officials, on the other hand, 
have been a trifle cavalier where the Cu
lebrans are concerned. There's a hint of 
evidence that is uncomfortably reminiscent 
of the stereotype western badman shooting 
at the Apache's feet to make him "dance." 
The Navy keeps offering a,ssurances that the 
Culebrans are in no real danger, pointing to 
a 34-year safety record that is, undeniably, 
a source of pride-under the circumstances. 
But a handful of errant shots, recent near
tragic incidents-and years of behind-the
scenes Navy negotiations to resettle the is
landers, just now coming to light--have 
sown seeds O!f fear and mistrust that can't 
be unburied with platitudes and quick-fix 
community relations programs. 

We don't know how the House Armed 
Services Real Estate Subcommittee will re
port out on the Navy's request for a new, 
2,350-acre safety easement on Culebra. The 
Navy says the island is essential to Atlantic 
fieet readiness. It may well be. But relations 
between the Commonwealth of Puerto Rico 
and the U.S. would benefit greatly if the 
Navy's Culebra experts would come up with 
something more substantial than the gener
alities and pJatitudes offered to date--espe
cially when there are so many specific ques
tions, many of them asked by the Subcom
mittee itself, that the experts haven't both
ered to answer. 

America has a remarkable history of "mak
ing do" when it had to, of improvising, of 
innovating new alternatives-and of still 
coming up to the mark when it mattered. 
Much of that history was made by the Navy. 
We're sorry to see some of its Culebra experts 
soil the record in the name of expediency~ 

If you've seen the movie "Z," there's some
thing about it reminiscent of the Culebra is
sue. Two weeks ago, hopes for an objective 
review soared when Puerto Rico's Governor 
Luis Ferre announced that he'd called De
fense Secretary Laird. Ferre said Secretary 
Laird had ordered a new Navy look, to be 
completed in one week. So we asked . . . 

Who headed the review? From what we can 
learn, it was SecNav Special Assistant Joseph 
A. Grimes, Jr.-the Navy "expert" who's in
sisted from the outset that there's little more 
to the Culebran issue than a bunch of left
leaning Independistas, a few land specula
tors, and a couple of misguided journalists. 
The expert who's answered some of the best 
questions asked by the House Armed Services 
Subcommittee either by obfuscating or just 
plain tgnoring them. 

The Navy is big enough, smart enough to 
face the issues squarely instead of appealing 
to authority. But talking with some of the 
Navy's experts on Culebra is like standing 
underneath a waterfall yelling "Stop!" Per
haps what the Navy needs is someone in 
charge of the Culebra issue who understands 
a little better what the United States Navy 
is all about. Before the shadows get darker. 

It's easy to get "involved." And The JOUR
NAL has become involved in the Culebra is
sue far beyond what we could have imagined 
when we first visited the island nine weeks 
(and nine Commentaries) ago. Whlle it's 
hard to recognize the point at which cme's 
involvement does more harm than good, we 
can't escape the feeling that point has been 
reached. So we're closing down the Culebra. 
Commentaries-until there's something 
more constructive to report.-Benjamin F. 
Schemmer. 

NAVY's CULEBRA PLAN PASSES HousE PANEL, 
MAY FACE ToUGH SENATE FIGHT 

The Navy has won House Armed Services 
Real Estate Subcommittee approval of its re
quest for new safety-zone easements on Cule
bra, but it faced some sharp questioning 
from Senator Henry M. Jackson (D-Wash) 
at Journal presstime. 

HASC Chairman L. Mendel Rivers (D-SC) 
said, in a press release accompanying the 
Subcommittee report, that he "fully sup
ported" the panel's recommendations. Rivers 
added, "The news media has distorted the 
facts about the Navy's training in the area." 
He did not elaborate on the charge. He also 
commended the Subcommittee, headed by 
Representative Charles E. Bennett (D-Fla), 
for "getting all the facts in an impartial 
manner." 

The panel's unanimous five-page report 
concludes that "the Culebra complex is ir
replaceable and definitely required for our 
national defense." 

Representative Samuel S. Stratton (D-NY), 
however, said he supported the subcommit
tee's findings "somewhat reluctantly." In 2~ 
pages of "Additional Views" filed with the 
report, Stratton said he was "not convinced 
that the Navy or the Department of Defense 
have fully explored every possible alterna
tive." He urged that the search for an alter
native target complex be continued "at a 
stepped-up tempo." 

At Journal presstime, Senator Jackson was 
set to meet with Navy Secretary John Chafee 
and other officials to go into the Culebra issue 
in detail. 

And Senator Charles E. Goodell (R-NY) 
was ready to introduce-perhaps with very 
influential co-sponsorship-an amendment 
to the defense procurement authorization blll 
which would not only block the Navy's new 
easement request but also bar continued 
gunnery operations on the island's northwest 
peninsula. 

"THE CULEBRA AMENDMENT" 

SEc. 507. "None of the funds authorized to 
be appropriated by this Act or by any other 
law shall be used for research, development, 
test, evaluation, personnel training exercises, 
or the procurement of weapons or other sup
plies by any military department if such ac
tivities include the naval shelling or air 
bombardment of the island of Culebra (lo
cated off the east coast of the Commonwealth 
of Puerto Rico) , of any of the keys adjacent 
to such island, or of any waters within three 
nautical miles of such island." 

Meanwhile, a member of Senator Jackson's 
staff told The Journal that the "hold" placed 
by Senate Armed Services Committee Chair
man John C. Stennis (D-Miss) on the Navy's 
proposal-requested by both Senator Jackson 
and Senator Edward M. Brooke (R-Mass)
stlll obtains. 

Regardless of the outcome of the Chafee
Ja.ckson colloquy, Senator Goodell intends to 
offer his amendment to bar the Navy from 
using Culebra as a target. 

One source in the Senate, who has a repu
tation for his moderate views, told The Jour
nal, "The Navy doesn't know what it's up 
against on the Culebra issue." He said the 
amendment stands "a good chance of pass
ing." 

Senators rumored to be willing to co-spon
sor or back the Goodell amendment include 
Senator Jackson himself and Senators Brooke, 
Hugh Scott (R-Pa), and John Tower (R
Tex), another high-ranking member of the 
Senate Armed Services Committee. 

Senator Tower's office told The Journal, 
however, that the Texas Senator would 
merely "follow the lead" of Senator Jackson 
in the matter. If not satisfied with the re
sults- of his interrogation of Navy officials, 
Senator Jackson is reported to be prepared to 
support the Goodell amendment. 

Another Senator, Jacob Javits (R-NY), has 
supported the Culebrans' case on the Senate 
fioor. Senator Javits is said to have talked 
with President Nixon on the Culebra issue 
and brought to the Senate's attention a 
letter from New York Governor Nelson 
Rockefeller to SecDef Melvin Laird backing 
the Culebrans' position. 

Even if it passes the Senate, however, the 
Culebra amendment faces stiff opposition 
from House conferees in the battle over the 
final shape of the procurement authorization 
bill. The House conferees can be expected to 
back the House Armed Services' panel's rec
ommendation to the hilt. 

Here are key excerpts from the Bennett 
Subcommittee report: 

In order to obtain a realistic perspective 
of the operations conducted on Culebra, and 
its effect on the residents, the chairman and 
several members of this subcommittee visted 
Puerto Rico, Vieque~. and Culebra during 
the period June 26 through 28, 1970. 

The trip to Culebra was a revealing one 
from many standpoints. 

1. The committee found that the incon
venience of range firings noise to the citizens 
of Culebra was, in fact, infinitesimally small, 
and that ordinary conversation would pre
vent it from being heard in the town of 
Dewey. 

2. The Navy proposal will improve the 
present safety of Culebra.ns without requir
ing any of them to move. 

3. There are, in fact, no rare Puerto Rican 
parrots on ·the island as was alleged, and 
possibly there never have been, but if any 
rare wildlife can be found there in the future 
its chances of survival will be improved, not 
harmed by the Naval proposal to limit hu
man habitation in certain areas. 

4. Contrary to testimony received during 
the open hearing: there are no bombs 
dropped on the island of Culebra and. no na
palm is dropped. on Culebra or any other part 
of the Atlantic F:Zeet Weapons Range; artil
lery shells fired at the northwest- peninsula 
are scarcely audible in the town of Dewey; 
and it can positively be stated that none of 
the firings which took place during the sub
committee's visit caused the school building 
or any other building in the town of Dewey 
to tremble. 

5. Many areas in mainland United States 
suffer much greater inconvenience and dis
comfort from military requirements in their 
areas when contrasted with the very mild 
inconveniences experienced on Culebra. 

6. The Navy has not done everything it 
should do to improve its relations with the 
people of Culebra. 

During this visit, the members observed 
naval operations and had the opportunity to 
talk to many residents. During our obser
vation of aircraft bombing from the Navy 
observation post, it was possible to see some 
of the impacts, but they were not audible 
even from the observation post and they were 
certainly not audible in the more distant 
town of Dewey. It was also learned that Navy 
aircraft on bombing and strafing maneuvers 
do not use, and do not plan to use, fiight 
patterns which are directly over the island 
of Culebra. 

While observing ship-to-shore bombard
ment, the subcommittee could find no evi
dence that the operations endangered the 
lives of the residents or that their health and 
environment would suffer as a result of pres
sent or planned Navy operations. As previ
ously indicated, low conversation totally ob
scured the noise of gunfire. 

This subcommittee believes that many of 
the complaints testified about during the 
hearings are caused by a lack of commu
nication between the Navy and the rest
dents of Culebra. We believe the Navy's !all
ure to be sufficiently mindful of the feelings 
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of the people of Culebra brought about the 
majority of the complaints. 

At the request of the subcommittee dur
ing its visit, the Navy recreated the mortar 
firing incident. The subcommittee found 
that although this incident did not actually 
endanger anyone, the circumstances of the 
unannounced firing by the Navy was inex
cusable. Even though the range was not in 
operation, it would have been a simple mat
ter for someone from the observation post 
to drive down to the beach and explain to 
the bathers what was about to occur, and 
that there was no cause for alarm. If some
one had made this simple gesture, probably 
not a word would ever have been said about 
this firing. In this regard, we insist that 
the Navy publish firmer firing schedules and 
that these schedules be given wider public
ity through whatever means are necessary 
to alert au citizens of Culebra. 

PRESS CHARGES WITHOUT FOUNDATION 

The Navy convinced the subcommittee 
that it has made an extensive search and 
has found no site which could be made 
available to the Navy to substitute for Cule
bra in the essential defense program of the 
Atlantic Fleet Weapons Range. There have 
been charges in the press that the Navy cares 
more for its weapons than for human beings. 
This subcommittee does not consider this to 
be the case. The reason for training is to de
velop a force to protect the way of life and 
the very lives of all Americans. Further, re
alistic training gives the fighting men of this 
country a better chance to survive in a com
bat environment. The safety zones the Navy 
desires, and its safety procedures, are for 
the very purpose of protecting the lives and 
property of the people on Culebra. There
fore, this subcommittee feels that the 
charges made by some of the news media are 
without foundation in fact .... 

In addition, the Subcommittee made sev
eral very specific recommendations for im
proving the safety factors, and for improv
ing relations between the Navy and the is
landers. 

In his "Additional Views," Representative 
Stratton offered the following remarks: 

"Neither the Navy nor this subcommittee 
should ever allow ourselves to be placed, 
or appear to be placed, in the position of 
iputting target practice ahead of people. 
Yet in my opinion the subcommittee's re
port skirts perilously close to that posi
tion. . . . I concur with the subcommittee 
in its specific actions, but am strongly of the 
opinion that, in the light of all the circum
stances, these actions should be regarded as 
strictly temporary and provisional, and ca
pable of being altered, vacated, or amended 
at any time that a more suitable solution 
to the Navy's obviously critical operational 
probleinS can be found. . . ." 

Puerto Rico's Resident Commissioner 
Jorge Cordova, who sat with the House panel 
throughout its hearings but who has no 
vote in Congress, told The Journal that he 
had been expecting a report favorable to the 
Navy. Cordova. said he now has no objections 
to the Navy acquiring its non-habitation 
easements, but only because this would be a 
good way of keeping the island's northeast 
peninsula out of the hands of land specula
tors and eventually converting it into a na
tional park. 

Meanwhile, in Puerto Rico, Governor Luis 
Ferre met with former Governor Munoz.-
who, for 28 years until 1964, earned his peo
ple's esteem as the "George Washington" of 
Puerto Rico--on the Culebra issue. In an 
unprecedented bipartisan statement, both 
said the Navy must abandon Culebra as a 
target range, unless such use is necessary "in 
a fundamental sense to the nation's secu
rity." 

Munoz said he was convinced the security 
of the United States did not require the use 
of Culebra as a target range. 

Ferre has appointed Robert Kilmarx of 
the Georgetown Center for Strategic Studies 
as his Special Consultant on Defense Matters, 
and has asked Kilmarx to report back to 
him within the next week on the Culebra 
issue. 

CULEBRA COMPROMISE SHAPING UP ON HILL? 

The shape Of the final solution to the CU
lebra Controversy may already have emerged 
in two key documents whose issuance has 
now set the stage for what could be the last 
act in the Culebran drama. 

One of the two documents is the eagerly 
awaited first Senate fioor statement (re
printed in full in the adjoining box) of Sen
ator Henry M. Jackson (D-Wash), whose 
Armed Services Subcommittee on Military 
Construction has been holding closed-door 
hearings with Navy officials on present and 
proposed Navy activities on Culebra. 

The other key document, unveiled about 
a week before the Jackson announcement is 
an analysis of "National Security Issues and 
U.S. Naval Training" which Puerto Rican 
Commonwealth Governor Luis A. Ferre had 
ordered prepared by Dr. Robert Kilmarx, a 
defense expert working for a private think 
tank (Georgetown University's Center for 
Strategic Studies) headed by a former CNO, 
Admiral Arleigh Burke. 

Senator Jackson directed the Navy to sup
ply by 2 September (the Navy said the dead
line would be met) answers to several ques
tions left unresolved as a result of the Jack
son/Navy hearings. Jackson wanted a desig
nation of alternative areas for conducting 
the target training now done on Culebra, as 
well as "contingency plans" should present 
activities there be curtailed. 

Based on the assumption that the Navy 
can find a viable alternative, Senator Jack
son also requested the Department of the 
Interior to make a finding on the suitability 
of the federal (Navy) lands on Culebra as a 
national recreation area. 

Like the Jackson statement, the Kilmarx 
study also appeared to be favorable for the 
Culebrans' cause, but with significant 
strings attached. 

It concludes that while the Navy can dem
onstrate that the training effectiveness and 
efficiency of the Atlantic Fleet would be 
seriously degraded if its use of Culebra and 
offshore islets were abruptly cut off without 
adequate replacement, it "cannot convinc
ingly demonstrate" that its use of Culebra 
is vital to the national existence of the U.S. 
or indispensable to U.S. security. 

Therefore, Kilmarx suggested the Navy un
dertake a five-year phased withdrawal, move 
its target sites to other locations, and start 
work on building artificial islands which 
would provide target practice superior to 
that afforded by Culebra. 

Dr. Kilmarx's "security" conclusion was 
based primarily on the types of weapons 
systeinS used in training at and near 
Culebra. They are "not designed," he pointed 
out, "to counter the primary Soviet strategic 
threat, including submarine launched bal
llstic missiles. It is mainly this threat, plus 
Soviet ICBMs and long range bombers, that 
could risk the national existence of the 
United States." 

U.S. polltical security in the Caribbean 
and in Latin America might be impaired 1! 
the Culebra issue is not resolved-in time
more favorable to the Culebrans. 

While the restrictions endured by the 
islanders are not unprecedented in U.S. his
tory, Kil.ma.rx noted, the special circum
stances surrounding CUlebra give it special 
political sigDil.fioance as a. "bell weather of 
contemporary U.S. attitudes concerning key 
issues of national priority." 

But the Kilmarx plan is a "something for 
everybody" package, designed to please the 
Navy as well as the Culebrans. 

Dr. Kilm"arx declared that man can build 
the Navy a better target area than God gave 
it in the isJ.and of Culebra, even if the Navy 
were to acqUJire the entire island for its 
purposes. 

"The fact remains," he says, "that the is
lands of Culebra and Culebrita are far from 
optimally developed and condigured for ad
vanced Navy training activities." 

Kilmarx observed thM; DoD action in cut
ting back naval readiness training "argues 
against modest adjustments In range fac111i
ties on or near a particular natura.J. island 
in the Atlantic Fleet Weapons Range, e.g. 
Culebra, and more ample funding to permit 
the selection and development of alternative 
fa.cilities which are more suitable to advanced 
training reqUilrements of a modern navy of 
limited size. The constraints already accepted 
by the Navy concerning Culebra further in
dica.te the desirability of selecting an alter
native site, preferably one constructed in the 
test range area, which is optimized to meet 
the growing needs of future forces." 

Puerto Rican Secretary of State Fernando 
Chardon, speaking for Governor Ferre in a 
Washington press conference held to release 
the Kilmarx study, said the Governor ac
cepted the conclusion of the report that the 
Navy can and should cease its firing activities 
on Oulebra but that he was still considering 
the specific recommendations. 

SENATE MINORITY LEADER BACKS REPORT 

Republican Senator Hugh Scott (Pa.), 
who, as Senate Minority Leader, is often the 
Nixon Adminlstra.tion spokesman in the 
Senate, said he supported the report's con
clusion that the Navy must leave Culebra. 
(Whether he speaks for the Administration 
on this matter is not known.) 

In very positive tenns, Scott said: "It ap
pears that the ultimate resolution of this 
matter will be the end of nava.J. use of CUl
ebra as a target for shelling and bombard
ment." 

Scott said the Kilmarx report provides 
"independenct advice," and its conclusions 
and recommendations are "qualified as ten
tative indicating that future developments 
could alter them." 

The time schedule for this discontinuance, 
Scott said, "will have to be worked out be
tween the island and the Navy with con
sideration given to the problems and difficul
ties of both parties." 

In a closely-reasoned but somewhat nit
picking 11-page critique of the Kilmarx re
port, Richard Oopaken-the Washington at
torney with the firm of Covington & Burllng 
who represents the CUlebrans here-strongly 
suggested that in spots, the report "reads 
very much like a Navy apology" and refused 
to concede Kilmarx's authorship of it. 
Oopaken said the report was "signed by" 
K~x. · 

Copaken noted that Kilmarx had provided 
for an extension beyond the five-year period 
if the national security were demonstrated. 
He calls this a "loophole" that "can be relled 
on to undermine even the wholly unrealistic 
five-year phase out period." 

Meanwhile, an amendment calling for a 
halt to Navy shelling of Culebra continues 
to pick up impressive support in the Senate. 

Sponsored by Representative Charles E. 
Goodell (R-NY), it was originally intended 
as an amendment to the procurement au
thorization bill, but Goodell held off calling 
lt up pending the results of the Jackson 
hearings. 

His office told The Journal the measure is 
now scheduled to be offered as an amend
ment to the m1lltary construction authoriza-
tion b111, but said this. would depend on the 
outcome or the Navy's response to Senator 
Jackson. 
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At least 48 Senators are said to back the 

amendment or to have indicated they lean 
toward its support. 

HOLDING COMPANY AMENDMENT 
SHOULD BE STRICKEN FROM 
HOUSING BllL 
Mr. METCALF. Mr. President, I object 

to the inclusion in S. 4368, the Housing 
and Urban Development Act of 1970, of 
a provision on which no testimony what
soever has been taken. I am advised by 
the Banking and Currency Committee 
staff that the bill includes the provisions 
of s. 4272, a bill desired by utility holding 
companies. They want that bill enacted 
in order to subvert three recent decisions 
of the Securities and Exchange Commis
sion, which has held that they must di
vest themselves of housing subsidiaries 
or stay out of the housing field. 

This is not the first time that the 
Banking and Currency Committee has 
quietly, without hearings, and without 
justification acceded to the wishes of the 
utility industry. The same thing hap
pened when Congress, after some 7 years 
of hearings and debate, passed the 
Truth-in-Lending Act. A member of the 
conference committee proposed, in con
ference. that utilities be excluded from 
the act: although they were included in 
the proposed act in both the Senate and 
House versions of the bill and in earlier 
versions of the bill in previous years. The 
amendment was accepted and utilities 
were excluded from the Truth-in-Lend
ing Act, except as regards sale of appli
ances, a very minor aspect of utility sales. 
As a consequence, many utilities continue 
to levy finance charges at the rate of 100 
percent or more on an annual basis, as I 
pointed out in introducing S. 3018, on 
behalf of the distinguished senior Sena
tor from Pennsylvania (Mr. ScoTT) and 
myself, last year. 

There are two basic reasons for ob
jecting to the amendment sought this 
year by public utility holding companies. 
One reason is the cost to the taxpayer. 
The utilities which have sponsored hous
ing admit to earnings of 20 percent or 
more on their equity, as a result of the 
tax-loss features of the program. Prop
erty of the utility's housing subsidiary 
is depreciated in its entirety over a 10-
year period, producing a tax loss for 
consolidation with the parent company's 
return. 

I believe that before Congress acts in 
this matter it should know whether in
creasing utility profit and decreasing 
utility tax collection is the economical 
way to assist housing. We should know 
the real cost of such housing and tax 
assistance to the taxpayer-ratepayer 
homeowner. 

Second, there are serious antitrust 
aspects involved here, as noted by the 
SEC. Utilities are rapidly becoming con
glomerates. Congress established the 
Securities and Exchange Commission 
and charged it with administering a por
tion of the Public Utility Holding Com
pany Act. The SEC has ruled, after hear
ings, against the utilities. Now a commit
tee of the Congress, without hearings, 
moves to reverse the SEC. 

Mr. President, I resent such proce
dures. They do not become this body. If 
the holding company amendment has 
merit it can be considered under normal 
hearing and review processes during the 
next Congress. 

Mr. President, I serve notice now that 
I intend to move to strike the holding 
company amendment from the bill. I ask 
unanimous consent to have printed in 
the RECORD several items which bear on 
the issue: My testimony before the Sen
ate Antitrust Subcommittee on June 11; 
an article entitled "Duke Rate Hike Re
quest Raises Major Questions," written 
by Allan Sloan, and published in the 
July 19 issue of the Charlotte, N.C., Ob
server; and the pertinent SEC decisions. 

There being no objection, the items 
were ordered to be printed in the RECORD, 
as follows: 

TESTIMONY OF SENATOR LEE METCALF 

Mr. Chairman, we had the seventeen year 
locust, as we do now, the year I came to Con
gress in 1953. Also, that year, this Subcom
mittee began a brief but penetrating look at 
the electric power industry, thanks to Sen
ators Kefauver and Langer. 

During the ensuing seventeen years this 
and other Congressional committees have 
been, insofar as antitrust activities of elec
tric utilities are concerned, as donnant as 
the seventeen-year locust. 

I am glad that, under your leadership, Mr. 
Chairman, and that of the senior Senator 
from Vermont, a subcom~nittee, locust-like, 
has surfaced. 

I hope that you can change the cycle and 
stay above ground until 1987 at least. Con
gressional review of utility anltrust policy 
should be continuous. 

Electric power is by far the nation's largest 
industry. It is growing rapidly because it has 
a monopoly on an essential, superior product. 

The electric utilities took the lighting 
business away from the gas utilities half a 
century ago. They appear to be on their way 
toward domination of the heating area as 
well. They are going into the real estate and 
housing business in a big way. They are in
tertwined with the banking and insurance 
industries and have extraordinary force in 
politics, the educational system and the 
press. 

Decisions within the industry are made by 
relatively few persons. They are not subject 
to the democratic election process. Their pow
ers are used for purposes unforeseen by leg
islators who granted the utilities extraordi
nary privilege. 

How can this mushrooming monopoly be 
contained? We have here a serious and sub
stantial question of public policy. 

DISCLOSURE 

I would emphasize at the outset that more 
adequate disclosure of utility matters is an 
essential prelude to effective antitrust en
forcement. Disclosure itself will diminish the 
need for court action. 

If utility advertisements are to be believed, 
the industry itself wishes to live in a goldfish 
bowl. However, the regulatory commissions 
have been spectacularly unsuccessful in ob
taining information from utilities as to who 
owns them, who works for them, the details 
of their income and expenditures, and policy 
in certain areas. Thus both antitrust en
forcement and regulation require specific 
statutory reporting requirements of utilities. 

Present reporting requirements regarding 
utility ownership, employment and contrac
tual arrangements are a sham. Street names 
hide beneficial ownership. Payments for 
varied professional and political services are 
hidden. Terms of pooling agreements among 

utilities are unavailable. Interlocks among 
directors are unreported, as are payola ex
penditures to builders who are coerced by 
electric ut11ities to lock out competitive gas 
or oil heat companies. Increasingly, utilities 
are becoming conglomerates, with subsidiary 
activities, especially in housing and real es
tate, in which they compete with small busi
nesses which do not have the ilnmense re
sources of utilities. 

The hearing record on S. 607, the Utility 
Consumers' Counsel bill, and my files con
tain the data which support the above sum
mary. Your staff is welcome to use this ma
terial to supplement what it has already 
gathered through the previous hearings and 
staff investigation. 

INTER-FUEL COMPETITION 

Another fundamental of sound antitrust 
policy in this field, in addition to corporate 
disclosure, is encouragement of competition 
among fuels and different types of suppliers. 

Oil companies have picked up the major 
coal companies already. 

Large utilities such as Com~nonwealth Ed
ison are leasing coal reserves near and cru
cially important to small municipal utilities, 
such as the one in Springfield, lllinois. 

The one traditional source of Federally
generated electricity, hydropower, is a stead
ily decreasing component of our total gen
eration. 

The Administration has proposed the sale 
of the Federal government's uranium enrich
ment plants to private industry. 

Seventy eight of the major electric utili
ties are combination companies, with a mo
nopoly on both electricity and gas in their 
area. These seventy eight companies, as your 
Subcom~nittee heard last month from Staff 
Director David Freeman of the Offi.ce of 
Science and Technology, account for forty 
three per cent of the total sales of electric 
power by private companies. 

The right to choose-one of the basic con
sumer rights enunciated by President Ken
nedy-is a sharply diminished right for util
ity consumers. As their options in shopping 
for utility service dwindles, the control of 
energy accumulates in fewer and fewer 
hands, farther and farther removed from the 
ineffectual regulatory commissions and the 
public, whose only function 1i to pay the 
bllls emitting from distant computers. 

I hope that this Subcommittee will lay out 
for all to see the stark facts on galloping 
oligopoly which has overtaken the energy in
dustry and closely related institutions. I trust 
that the Congress will head off the Adminis
tration's scheme to sell off the uranium en
richment plants. Oovernment itself and its 
advisory cominittees are so laden with agents 
of the energy combine that public control of 
a few parts of the energy system is by no 
means assured. But the beachhead must be 
held. 

Congress has done poorly for the people 
on the issue of nuclear power. We appro
priated more than two blllion dollars to make 
nuclewr power possiblt'. We wrote an extraor
dinarily weak preference clause--the utll
ities simply circumvent it. Now they are ask
ing for more money to deal with the environ
mental problems relating to nuclear power. 

The Congress did somewhat better, I be
lieve, a half century ago. 

Congress attempted, in the Federal Water 
Power Act of Nineteen Twenty, to set long
range national policy regarding the produc
tion of hydroelectricity. Many of the li
censes granted under that act were for ape
riod of fifty years. They are beginning to ex
pire now. 

We should be devoting more time and 
study than we are to the policy implications 
of hydroelectric license renewal. There are 
instances where licenses should not, in my 
opinion, be renewed for private companies 
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which now have licenses. State, municipal 
and cooperative systems, and in at least one 
instance With which I am familiar, an Indian 
tribe could well become the licensee. 

The antitrust implications of hydroelectric 
license renewals need the attention of this 
Subcommittee, Mr. Chairman, and that of 
the Anti-Trust Division of the Justice De
partment. The Federal Power Commission 
celebrated its Golden Anniversary a few days 
ago by welcoming to its platform officials 
from utilities which are defendants in anti
trust actions; I doubt the FPC Will be of 
much help on this important antitrust issue. 

In an attempt to obtain a degree of inter
fUel competition I shall introduce, next week, 
a blll to require divestiture of combination 
gas-electric utilities. I hope that reports on 
the bill from the various age~cies can be 
obtained on it this year, and that this sub
committee wlll hold hearings on it next year. 
I believe that pass~e of this bill would pro
vide significant benefits to customers now 
served by combination companies and that 
the companies, when separated, Will discover 
that they can prosper under the American 
free enterprise competitive system. 

I believe that passage of such legislation 
will also inject another element of com
petition into the energy field, in that it will 
help the technology of total energy, by which 
independent power plants provide electricity, 
heat and cooling for shopping centers, plants, 
commercial buildings and public faclllties. 
Total energy systems sometimes find it dim
cult or extremely costly to purchase the 
gas they need from combination utilities. 

COMMON CARRIER CONCEPT 

My third point, Mr. Chairman, deals with 
transmission of power. Whoever controls the 
Vital transmission lines controls the whole 
system. It is the interstate highway of the 
electric industry, except that the back-up for 
the big transmission lines is not as good as our 
primary and secondary road system. 

To appreciate the analogy, visuaUze a big 
detective--let's say he's a Pinkerton man
and a Minnesota farmer at an interstate 
cloverleaf. The detective says: 

"Sorry, buster, you can't get on that high
way. It belongs to me and my friends. Some 
of them might be wanting to drive through 
and we don't want to crowd up the road.'• 

Now were that to actually happen there 
would probably be some business at the clo
verleaf for both the State Highway Patrol 
an<i the ambulance. But that is ex81Ctly what 
is happening in the power business, today, 
in America. 

Some large private power systems are re
fusing to let small city-owned and consumer
owned power systems onto the transmission 
network, despite their willtngness to pay 
tolls or become paying partners in the sys
tem. That 1s whe.t the Elbow Lake, Minne
sota case is all about. That is what the fight 
is about in New England. And that is part of 
the fight in my State, where the Department 
of Interior is considering signing a wheeling 
contract which would give Montana Power 
the right to proVide service deep inside the 
territory of rural electric cooperatives, to de
cide which cooperatives should be served or 
not served by the line, and to bulld addi
tional unspecified transmission faCilities, 
sending the bill for part of them to the Fed
eral government. 

I believe that members of the Judiciary 
Committee will be especially interested in 
thls proposed contract's provision for ad
judication of dlsputes, if any, between the 
Department of Interior and the Montana 
Power Company. Ordinarily an impartial 
third party is called in in such instances. 
The arbitration section of this contract, how
ever, would have the third party named by 
an official of another investor-owned utll1ty, 
the Southern California Edison Company. 

That arrangement would simply insure 
that the government would lose its case to 
the two utUity representatives on the Board 
of Arbitration. 

The customers whose service would be de
cided by that partial board would hardly be 
worse off than the Minnesota town which 
has been denied access to the transmission 
system by Otter Tail Power. In the first 
place, there is no electric utility regulatory 
commission in Minnesota. If there were one, 
and it were like most other State commiS
sions. it would have no authority to require 
a hook-up. 

So Elbow Lake came to Washington and 
the Federal Power Commission. The FPC if 
fifty years old-it dates back to nineteen 
twenty-that is three generations of seven
teen year locusts ago. ,And only now are the 
FPC and the Justice Department attempt
ing to determine, after considerable 
prodding, whether the law might require the 
big power company with the transmission 
facllities to sell to little systems which it 
would rather starve out and buy than serve. 

Mr. Chairman, I submit that such ar
rangements are inadequate. We can do 'bet
ter, and we should. 

First, Congress should repeal or modify the 
Keating amendment. That is the proviso, 
carried in the Interior Department Appro
priation every year since the Korean War, 
which prohibits the Bureau of Reclamation 
from using appropriated funds to construct 
transmission facilities in areas covered· by 
wheeling agreements. 

It is argued by its proponents that the 
Keating amendment saves money by pre
venting the construction of duplicating 
lines. Opponents counter that the amend
ment has resulted in milllons of dollars of 
excessive wheeling in charges. Cost compari
sons are difficult. The Budget states Federal 
expenditures for Federal transmission lines. 
However, you cannot find in those Budget 
compendiums the payments to utUities for 
wheeling. The utilities know how to get even 
Uncle Sam to use their own fuzzy account
ing system. 

I deal today not with costs, but with con
trol. The Keating amendment permits pri
vate utilities, rather than the Federal govern
ment, to decide the location and size of 
transmission lines from Federal dams. The 
amendment prohibits public bodies from ex
ercising their statutory preference in pur
chase of power from Federal dams. 

The Keating amendment has locked in
efficient, insufficient and costly transmission 
lines into our tenuously-connected grid, 
while increasing the monopoly of the private 
sector in the vital transmission function. I 
urge thls Subcommittee to do all it can to 
obtain repeal or modification of the amend
ment. 

Beyond that, I earnestly hope this Subcom
mittee will make recommendations regarding 
the organizational structure of the trans
mission function. 

There are three possible organizations of 
power transmission which I commend to 
your subcommittee for study. 

One, a publicly owned or publicly con
trolled basic grid system developed by agen
cies of the Federal government, offering 
wheeling services to all power producers and 
bulk purchasers. 

Two, separation of the ownership of bulk 
transmission facilities from any control or 
interest of companies engaged in the pro
duction or sale of electric power, or, 

Three, development of mixed public-private 
corporations to build and operate regional 
transmission systems, with capital participa
tion and service guarantees in proportion to 
each ut111ty•s needs, but with the right of 
participation of all systems guaranteed by 
law. 

Three years ago I began calling to the 
attention of the Justice Department situa
tions in the electric power industry which in 
my opinion warranted antitrust action. I 
said then that, "The goal of power transmis
sion in America today, whether reached. 
through negotiation, regulation, or legisla
tion, must be to permit all electricity, 
whether produced by Reddy Kllowatt, Uncle 
Sam, Willie Wired Hand or the city light 
plant, access for the same fare onto the 
transmission highways." I reiterate now the 
need for incorporation of this common car
rier concept into national power policy. 

UTU.ITY CONULOMERATES 

Fourth, I would like to deal with the 
changing nature of ut11ities and their entry 
into areas far afield from that for which they 
were franchised. I do not plan to discuss at 
this time their role in education, the polit
ical process and the press, but rather their 
relationship with other businesses. 

It is important to remember that, in the 
economic order, utility corporations perch 
high above the field where risk enterprises 
grub for the deflated dollar. Ut11ity corpora
tions have the essential characteristics of 
states, without being burdened by the trou
blesome trappings of democracy. The utili
ties have borders, the right of eminent do
main, the power to levy tax-like rates. They 
are the .sole source of an essential product, 
yet their advertising budget dwarfs the out
lay of State promotion and economic devel
opment departments. 

The quasi-governmental utUity apparatus 
brings together the financial and business 
muscle throughout the territory served by 
the ut111ty. The directors and retainers come 
from the banking community, other indus
tries, and the leading law firms. Often they 
include legislators as well. Through inter
locking directorates and good will purchased 
through contributions and regular substan
tial donations to Chambers of Commerce and 
other organizations--the cost of which is 
invariably passed on to the utllity consum
ers-this hierarchy is ideally suited for busi
ness ventures beyond the scope of the orig
inal franchise, which, if still existing, are 
difficult to find. 

In April 1969 the Securities and Exchange 
Commission authorized utilities to enter the 
housing business over the objection of Chair
man Budge. Operating utllities have amended 
their charters to permit their entry into 
fields totally unrelated to utllities. 

Philadelphia Electric, for example, amend
ed its charter to allow itself to engage in 
"manufacturing, processing, owning, using 
and dealing in personal property of every 
class and description" including "acquiring, 
owning, using and disposing of real property 
of every nature whatsoever." Gas utilities 
are entering the field in a big way too. Pacific 
Lighting directors have approved plans for 
the nineteen million dollar acquisition of 
two real estate development companies in 
California. UGI Corporation has agreed con
ditionally to acquire all the capital stock of 
five Pennsylvania real estate development 
companies. 

More than half of this nation's utillties 
are now in or considering entry into the hous
ing and real estate business according to 
Electrical World. 

Mr. Chairman, everybody is for housing. 
But I raise two questions which I hope can 
be answered by your investigation. 

How much does it cost the public to build 
housing through utilities? 

What is the antitrust effect of the utilities' 
entry into this field? 

Utllities have gone into housing because 
they can make even more money in it than 
they can sell1ng utility services. They make 
more in housing than housing corporations 
do. Niagara Mohawk Power claims its hous-
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ing will produce an annual average return on 
equity over a ten-year period in excess of 
twenty percent. 

This high return of the utmty is at the 
expense of the Federal taxpayer. It's the old 
tax loss game. Property of the utility's hous~ 
ing subsidiary is depreciated in its entirety 
over a ten year period, producing a tax loss 
for consolidation with the parent company's 
return. At the end of the depreciation period 
the property can be sold a.t cost or even 
given away. 

Meanwhile, the utility has pocketed its 
high earnings, locked out competing busi
nesses such as oil heat from its subsidiary's 
houses and provided fodder for reams of press 
releases about its compelling sense of social 
concern. 

I tend to agree with the Michigan utility 
executive who said th&t building low and 
moderate income housing under existing 
Federal programs seems to be particularly 
suited to ut111ties. I hope that someone can 
evaluate this utility-suited program's effect 
on taxpayers. 

Mr. Chairman, I submit for the record an 
article by a utllity executive, in Public Util
ities Fortnightly, on how ut111ties can get 
richer quicker in the housing business. 

I also have, for the record, coNespondence 
relating to the land development practices 
of South CaroUna Electric & Gas. There is 
a special antitrust twist to this one. The 
utility acquires large tracts of land for resi
dential and industrial development, then re
fuses to give the Mid Carolina Electric Co
operative the right of way it needs over part 
of the land. 

I would also like to submit for the record, 
whatever follow-up action the staff deems 
advisable, information regarding Franklin 
Real Estate Company. It is a Pennsylvania 
corporation wholly owned by Ohio Power, 
which is a subsidiary of the American Elec
tric Power, the largest util1ty holding com
pany in the country. The president of Frank
lin Real Estate is -Donald C. Cook, who is 
also president of American Electric Power 
and other associated firms. 

In this case building contractors were in
duced by Mr. Cook's companies to agree not 
to build any house heated by anything ex
cept electricity. I shall include with this 
insertion, with your permission, Mr. Chair
man, the decision of Judge Oren R. Lewis of 
the U.S. District Court in Eastern Virginia 
who found Virginia Electric and Power guilty 
of giving kickbacks to builders whom they 
coerced into locking out the competition. 

The utillties are moving in not only on 
housing contractors but on housing service 
businesses as well. As the president of one 
housing development corporation wrote me 
just a few days ago, a public utility does not 
need his type of service because: 

"They themselves are providing such serv
ices. It was explained that this company had 
quaUfied as an FHA consultant and was not 
only developing its own housing, but appar
ently was providing consultancy services in 
the field of housing for other sponsors of 
such housing projects." 

There are three other items that I submit 
for the record for what value they might be 
in the follow-up work of this subcommittee. 
The first is the minutes of meetings held by 
the North Central Electric Association, in 
which key executives of the member electric 
util1ties in this Midwestern group tell each 
other how to arrange the sell-out Of munici
pal power systems. 

The second is an internal report circulated 
among New England electric utillties, tell1ng 
how they would utillze the press, the United 
Mine Workers, the International Brother
hood of Electrical Workers, General Electric, 
Westinghouse and various members of Con
gress to stop construction of Dickey-Lincoln 
Dam. And they did. 

The final item relates to a recent decision 
by the Alabama Public Service Commission 
in the Alabama Power case. The commission 
permitted some four million dollars in bank 
deposits to be included in Alabama Power's 
rate base. When an item is permitted in the 
rate base the customers pay a percentage on 
it. So Alabama Power's customers are paying 
a percentage on this four million dollars, 
instead of drawing interest on it. 

I am including the affiliations of Alabama 
Power's board of directors, most of them 
either bankers or lawyers who represent 
banks. I hope the subcommittee will be able 
to determine whether the banks represented 
on the board of directors are getting their 
proper share of this windfall. 

I would refer this matter to the chairman 
of the Alabama Public Service Commission, 
Eugene "Bull" Connor, the former Birming
ham Commission of Public Safety, but he 
voted against enforcement of law .and order 
among bankers and ut111ty officials, so he 
might not be too responsive to mere Sena
torial inquiry. 

I have no objection at all if you wish to 
share any of these materials with the Attor
ney General. In fact, I hope you will. 

He should lift his eyes from the street to 
the executive suite and begin at last to 
crack down on the white collar crime that 
pervades our troubled land. 

[From the Charlotte Observer, July 19, 1970] 
PuBLIC POLICY IN CAROLINAS: DUKE RATE 

HIKE REQUEST RAISES MAJOR QUESTIONS 

(By Allan Sloan) 
Duke Power Co.'s request for the biggest 

rate increase in its history will shortly pose 
two major questions of public policy in North 
Carolina and South Carolina.. 

1. Should a public utility, backed by a 
government monopoly to sell electricity, en
gage in the land development business 
through a. wholly-owned subsidiary? 

2. If so, should the subsidiary's profits or 
losses be included with revenue from elec
tricity to lower or increase electric rates, or 
should they be kept separate for the benefit 
or loss of Duke's stockholders. 

Those questions will be weighed by the 
S. C. Public Service Commission in hearings 
beginning Tuesday, and by theN. C. Utilities 
Commission, which begins its own hearing 
Aug. 25. 

Duke is asking for an 18 per cent increase 
which, it calculates, will cost each of its cus
tomers an average of $2.61 a. month. Duke's 
commercial customers--who number over 
100,00Q-w111 be affected also. 

Duke claims that it needs the additional 
revenue because unexpected high rises in fuel 
prices have added millions of dollars to its 
costs, and because current high interest rates 
will aid substantially to the cost of borrow
ing the $1.5 billion it needs in the next five 
years to double its generating capacity and 
accommodate growth in the Piedmont Cres
cent. 

In recognition of the rising price of coal
which Duke uses in steam generating 
plants--the company has been awarded an 
"emergency" increase of 4.2 per cent in both 
states. That increase has been in effect since 
June. 

Duke's request for the balance of the in
crease comes at a. time when it has branched 
out into land development with potential 
profits of millions of dollars to Duke stock
holders--and in the face of a. U.S. Securities 
& Exchange Commission order to a. Michigan 
uttllty holding company to get out of the 
development business. 

The SEC ruling is based on a federal law 
governing utility holding companies. Legally, 
Duke Power Co. is not a. holding company, 
although it has two wholly owned subsid
iaries. Thus, it is presumably exempt from 
the SEC ruling. 

Other non-holding company utllity firms 
elsewhere in the nation have branched out 
into similar non-utllity operations. 

But the Duke case might become a. test 
of whether the SEC decision of June 23 shall 
apply also to ut111ty companies that are not 
defined legally as holding companies. 

Another question that may arise during 
the Duke rate hearings is whether it is 
proper for Duke-which says it needs a 
rate increase to improve its borrowing 
power-to lend a wholly-owned subsidiary 
millions of dollars it borrowed in its own 
name, and for the subsidiary to use the 
money to engage in activities that will bene
fit Duke stockholders, but which will not 
help the ratepayers at all. 

Through its subsidiary, the Crescent Land 
& Timber Corp., Duke has spent millions of 
dollars and has established itself as a 
dominant force in the real estate develop
ment field in the Carolinas. 

In the past four years, Crescent has ac
quired hundreds of thousands of acres of 
land, forged an alliance with the Ervin Co., 
one of the largest builders in the Southeast, 
and has entered other projects which 
promise to be profitable. 

Created four years ago, Crescent is one of 
the biggest landholders in the Carolinas, 
with about 300,000 acres of former Duke 
Power land, 130,000 more acres in the Keeo
wa.y-Toxawa.y area. in South Carolina. and 
hundreds of acres of residential real estate 
it has been buying since 1966. 

At current market prices the land has a. 
probable value of around $100 million, al
though it was transferred from Duke to 
Crescent at Duke's original purchase price 
of about $24 m11lion because of legal re
straint's on Duke's dealings with wholly 
owned subsidiaries. 

Duke also borrowed, and turned over to 
Crescent, at cost, money to purchase ad
ditional land from the Ervin Co. 

Crescent has acquired about 750 acres of 
the 2,800 acres the Ervin Co. once held for 
speculation in Mecklenburg County, and 
has sold considerable parts of it back to 
Ervin at cost plus a. nominal profit. 

Two apartment complexes in Charlotte 
previously owned by the Ervin Co., Provi
dence Square and Four Seasons, have been 
purchased by Columbia. Properties, in which 
Ervin and Crescent each own 50 per cent 
through two subsidiaries. Ervin will manage 
and expand the complexes. Contract price 
for Providence Square was $3.5 million, and 
for Four Seasons, $1.22 million. 

Crescent has entered into another joint 
venture with the Ervin Co. in which 
Crescent provided land and Ervin provided 
development funds for Tega. Cay, a. large 
planned community near Lake Wylie. 

Orescent he.s lent almost $3 million to Care
Winds, a. proposed amusement park-residen
tial complex straddling the North Carolina
South Oarolina border, and wlll become Care
Winds' largest single stockholder when the 
stock is issued. Crescen-t has also contrib
uted 1,165 acres towards the 3,000-acre proj
ect. 

Crescent has some kind of an interest in 
a Lake Wylie project announced by Hilton 
Head Island developer Charles Frazer. Though 
pls.ns have not yet been approved, the value 
of the venture should be in the m11lions of 
dollars. 

Crescent has made a. teillta.tive start in the 
lucrative mobile home park held by leasing 
an operator land for a small pert in Caldwell 
County. 

Crescent is also ready to begin putting up 
land and money to build hundreds of apart
ment units a year throughout the Ca..rolinas 
as joint ventures with builder-developers, 
and to develop commercial and industrial 
projects on its land, too. 
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A COMPLEX RELATIONSHIP 

The story of Crescent is an interesting and 
complex one, involving questions of oorpora.te 
finance, development tactics, all-electric con
s1iructton and Cresceillt's rele.tionship with its 
parent, Duke Power. 

To learn about Crescent, The Observer 
made examinations of public records in North 
carolina and South oa.rouna, talked with ex
perts in the real estate, building and ut111ties 
fields and conducted interviews with Duke 
and oresceillt officials and wilth E. Pat Hall, the 
developer of oaroWinds. 

charles Ervin, chairman of the board and 
founder of the Ervin Co., declined 1io m~et 
with the Observer to discuss the relation
ship between his company and Crescent. 

The Ervin Co. 1s offering its stock to the 
public for the first time, and is restrained by 
Seourities & Exchange Oommisston rules from 
discussing some of the company's internal 
affairs. 

The company, however, has published a 
preliminary prospectus that contains much 
information about its activities, and The Ob
server used that prospectus, as well as in
formation from Duke and Crescent officials 
and other sources familiar with the Ervin 

Oo. c t' People who have been following rescen s 
dealings olosely feel that the company, which 
has been supported by cash advances from 
Duke but is now trying 1io get on its own feet, 
is on the verge of making a lot of money. 

The main reasons for this optimism lie in 
Crescent's ready a.ccess 1io cheap money via 
Duke and the extremely low price it paid 
Duke' for its 300,000 acres of non-ut111ty land. 

Crescent acquired the 300,000 acres-con
servatively valued at $100 million-for $24.2 
million. That was the price Duke paid when 
it acquired the land, much of which it has 
held for decades. 

Asked why Duke had not realized a profit 
on the deal Carl Horn, Duke's general coun
sel and ex~utive vice president, said, "The 
laws required that the company and the 
subsidiary deal with each other at cost ... 
There has been no profit in the transfer from 
Duke to Crescent of this land." 

But the Securities & Exchange Commis
sion ruling on June 23 may blight Crescent's 
rosy picture. 

MICHIGAN CASE MAY AFFECT DUKE 

The commission held that the Michigan 
Consolidated Gas Co., a subsidiary of Amer
ican Natural Gas Oo., should get out of the 
home construction business. 

The commission said that Michigan Con
solidated had to divest itself of its housing 
activities and had to confine itself to the 
utility field and to "incidental" businesses 
that are operationally related to utllity ac
tivities. 

The decision-which reversed a March, 
1969, decision permitting Michigan Consoli
dated to build a townhouse project in down
town Detroit--is expected to be appealed. 

But meanwhile, the decision casts doubt 
over Crescent's development activities. Duke 
has one other subsidiary, Mill Power & Equip
ment Co., but 1t deals only ln equipment 
that Duke would otherwise have to buy 
elsewhere. 

Should Crescent remain in business and 
make money, however, it InaY face another 
legal battle, with the N.C. Utilities Commis
sion or the state attorney general's office. 

The question is whether Crescent's profits 
should benefit Duke's customers, either re
ducing rates or reducing the reques'ted in
crease, or whether all the benefits should 
accrue to Duke's stockholders. 

To Horn, there is no question that the 
stockholders should be the sole beneficlaries. 

Horn's position is that since the costs of 
carrying non-ut111ty land are not included in 
the rate base, rate payers have no right to 
benefit from Crescent's profits. 

"Dividends from Crescent w111 be non
utility income, and the investment will not 
be in the rate base," said Horn. Profits from 
Crescent, he said, would not be considered 
earnings as far as rate-fixing is concerned. 

Horn's comment that Crescent's profits 
belong to Duke stockholders and not its 
customers may come under fire when the 
N.C. Utilities Commission begins its hear
ings. 

In another rate increase request, brought 
before the commission in 1968 by the Lee 
Telephone Co., the attorney general con
tended that profits from a sister company, 
Centel Service Co., should be applied to tele
phone rates. Both Lee and Centel are owned 
by the Central Telephone Co. 

When the utilities commission granted the 
increase without taking Centel's profits into 
account, the attorney general filed suit in 
the N.C. Court of Appeals, which turned 
down the request. 

The attorney general then appealed the 
case to the N.C. Supreme Court, which is 
expected to consider it in September. 

A phase of Crescent's activity that may 
come under scrutiny for the first time is its 
dealings with the Ervin Co. 

Until the middle of last month-when the 
two companies jointly asked for shopping 
center zoning near the Providence Square 
Apartments in Charlotte and, in a separate 
announcement, said they were establishing 
a large community, Tega Cay, on the shores 
of Lake Wylie--the Crescent-Ervin relation
ship had not become apparent to the general 
public. 

But documents in the Mecklenburg Coun
ty register of deeds office show that Crescent 
has had dealings with Ervin since 1966. 
Records show that on March 31, 1966, just 
two weeks after it was formed, Crescent 
bought $852,500 worth of land from Ervin. 

By June 30, 1969, records show, Crescent 
had made three more large purchases from 
Ervin and Montclaire Shopping Center, Inc., 
an Ervin subsidiary. The total of the four 
transactions were $2,222,500. 

In April, 1970, according to the records, 
Crescent formed a joint venture with Ervin 
in a third company, Columbia Properties, 
Inc., and purchased the Providence Square 
and Four Seasons apartment complexes. 

The Ervin Co. got $1,210,500 ln cash (all 
put up by Crescent), and Columbia Proper
ties and Crescent assumed mortgages of a 
bit over $3.5 million, making the total pur
chase price $4,720,000. 

Since 1966, in seven major transactions not 
involving Ervin, Crescent acquired another 
$1,620,850 of land in Mecklenburg. 

The records also show that in nine trans
actions between April 20, 1967, and June 18, 
1970, Ervin bought back $555,600 of the same 
land it had sold Crescent earlier. 

Crescent made a n1:>minal profit on the deal, 
which meant, in effect, that Ervin got the 
land back for what Crescent had paid for it. 
None of the former Ervin land has been sold 
to any other party by Crescent. 

"As I understood this," said Horn, "we had 
a gentleman's agreement that Duke would be 
offered a partnership in it (the land) for 
a joint venture. If Duke, didn't want Lt, 
Charlie Ervin would have the first right to 
buy." 

Doug Booth, Duke vice president for mar
keting, said, "In every case, we transferred 
the land to him at a profit for us." Booth also 
said, however, that the profit was "nominal," 
once interest on the purchase money and 
taxes on the land were taken into considera
tion. 

Booth said, "I suppose we could" sell what 
was once Ervin's land to someone else, but 
would not do so because of the "gentleman's 
agreement." 

Booth said that the land Crescent returned 
to Ervin had been property that had been 
judged unsuitable for a joint venture be
tween Crescent and Ervin. 

"We have discovered that there are some 
pieces that, upon subsequent reflection, we 
don't feel to be quite as attractive as we had 
earlier thought,'' he said. 

Booth said that the amount of land
$555,600 worth-returned to Ervin was "quite 
minor" in the over-all scheme of things. 

You could trace this back to Duke's short 
term borrowings from banks at the prime rate 
for the purpose of advancing cash to Cres
cent," said Horn, adding, ''This is a temporary 
thing." 

He also said that money for the Ervin 
deals amounted to "such a small proportion 
of the over-all total (of Duke's short-term 
borrowings) as to be inconsequential." He 
did not say how much money was involved. 

Since its relationship with Duke began in 
1966 the Ervin Co. has made one change in 
building practice which has created some re
sentment among other local builders and 
speculation that the Ervin Co's business re
lationship with Duke is based on more than 
Ervin's size and expertise. 

Horn said that Duke is trying as fast as it 
can to get Crescent on its own feet, so that it 
will no longer have to borrow money from 
Duke. 

This means that Duke, which says in its 
rate increase request that it must refinance 
much of its short-term debt, will be able to 
restrict its borrowings to utilities purposes. 

Duke's 1969 annual report says that "com
mon stock and advances to unconsolidated 
subsidiaries" amounted to $21,874,000. Cres
cent is Duke's only unconsolidated sub
sidiary. 

About half the money-something over 
$10 million-was lent to Crescent without 
cost to purche.se land ln the Keowee-Tox
away area, Horn said. Crescent and Duke, he 
said, are stlll sorting out what part of the 
Keowee-Toxaway land will be used for utm
ties purposes and what will be used for de
velopment. 

It has been suggested that because of its 
vast land holdings and the implicit (though 
not explicit) backing it has from Duke, Cres
cent is just too big for other Carolinas de
velopers, who must pay much more than 8.5 
per cent for their money and lack holdings 
the size of Crescent's. 

Horn does not agree with that analysis. 
"In a free enterprise economy,'' he said, "I 
don't see any reason why a utility should not 
be permitted to diversify." 

Horn also feels that it would be unfair to 
regulate Crescent's activities the way the 
activities of its parent, Duke, are regulated: 
"The things that you regulate are those ac
tivities affecting the public interest. Your 
facillties are affecting the public interest only 
when you have a monopoly in a given area. 
We don't have a monopoly in the housing 
field." 

It has been suggested that Duke, in an 
effort to avoid complications stemming from 
its ownership of Crescent, might distribute 
its Crescent stock to Duke shareholders. Un
der that procedure, known as "spinning a 
company off," Crescent would be totally inde
pendent and Duke would be rid of potential 
SEC and utilities commission investigation 
into Crescent. 

Horn said that Duke "had never thought 
of" spinning off Crescent to its own stock
holders. 

DUKE MAY NEED SOME LAND BACK 

One reason, he said, was that Duke might 
discover that it needed back some of the land 
it had sold Crescent at cost. Were Crescent 
an independent company, Duke would have 
to pay the present value at the land, Horn 
said, which would cost the company a lot of 
money. 

Horn said that another factor preventing 
Duke from spinning off Crescent was the 
300,000 acres, grossly undervalued at $24.2 
million on Crescent's books. 

"If Crescent were spun off,'' Horn said, "it 
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would just be an ideal target for a takeover. 
It you got a real shark that saw land with a 
book value like this-worth three or four 
times as much today-he'd pay a premium to 
get that stock. As soon as he did, everybody's 
lease rental on all these cottage sites along 
the lake would go up many-fold." 

But even after Duke's planned stock offer
ing this fall, an absolute majority of Duke 
shares will still be owned by the Duke En
dowment, and tens of thousands more shares 
will be owned by other Duke famlly-con
trolled bodies. 

That means that the Duke Endowment 
would own more than half of Crescent's 
shares should the company spin Crescent off. 
That would make it impossible for any 
"sharks" to buy control of a spun-off Cres
cent, unless the Duke family sold its shares. 

Horn said that the N.C. Utilities Commis
sion has investigated the books of Mill Pow
er, Duke's other subsidiary, but had never 
looked closely into Crescent's affairs. 

The reason is that Crescent did not ac
tually have separate books until late last 
year. 

All that may change when the rate in
crease request is discussed by the commis
sion next month. 

Before 1966, Ervin had built natural gas 
heating systems in almost all its houses. 
Since 1966, a glance of the Observer's files 
ind.J.cate, almost all of Ervin's new projects 
in Mecklenburg County have been all-elec
tric. 

Spokesmen for both Duke Power Co. and 
the Ervin Co. attribute this change to new 
technology in electric housing and air-con
ditioning systems that coincide with a surge 
in demand for central air-conditioning in 
new homes. 

11NOT INTERESTED IN GAS" VENTURE 
Horn and Booth denied that Crescent was 

using any influence to promote all-electric 
bulldings in Ervin projects. Both pointed to 
some projects where, they said, Ervin is still 
installing gas heat, and both said that peo
ple who purchase or lease lots from Cres
cent are not told they must build all-electric. 

Horn said he "categorically denied" Cres
cent's having imposed any heating require
ments upon Ervin, but also said, "We're not 
interested in any joint venture that's going 
to be a great big gas development . . . 

On the other hand, we have studiously 
avoided in any of our real estate transactions 
putting any condition .in that the thing has 
to be all-electric. I've given an opinion I 
think we'd be in trouble under the North 
Carolina promotion statutes." 

Amplifying the statement, Horn added: 
"You won't see any truck tl'alilers out in the 
P&N Industrial Park (run by the Piedmont 
& Northern Railroad), you won't see any big 
rail receivers in a truck terminal. I don't 
apologize for not going into the develop
ment of oll- or gas-heated residentltal devel
opments ... 

"In situations where our subsidiary is a 
partner, we choose electric heating because 
we think it's best, for one thing, and our 
stockholders should fire us all it we didn't. 
We don't see anything involving compulsion 
or restraint or trade or whatever, in a situa
tion where we're sharing in the decision as 
to what's to be built." 

Booth said that in the Crescent-Ervin joint 
ventures, Crescent puts up the land and 
money. Ervin provides expertise, and the two 
companies share in the profit. 

"We picked the Ervin Co. as being a 
substantial, first-rate company that in our 
judgment was sound financially and had real 
good expertise in this area," he said. 

"It's a risk sLtaation and you cal) lose just 
as easily as you can make a profit in it. We 
wanted it to be profitable and we tried to 
pick a man we felt had substantial knowhow 
in this area." 

Booth said that Crescent was not discrim
inating against other builders. He said that 
Crescent was talking to other bullders, but 
did not name them. 

"As we go down the road," Horn said, 
"we're not restricting this type of relation
ship to the Ervin Co. at all. In fact, we will 
probably be involved with other builders. Our 
only criteria will be that they be substantial 
builders and have the knowhow." 

Said Horn: "We hold no brief for Mr. Ervin 
as such. We'd be willing to talk with any
one." 

"Have you offered them (other builders) 
the exact same terms you've offered Ervin?" 
Ervin was asked. 

"Those are negotiable," he answered. "They 
bring in a plan and we go over it." 

Besides its major involvement with the 
Ervin Co.-an involvement Booth and Horn 
say extends beyond Mecklenburg to Durham 
and to Greenville, S.C.-Crescent has in
vested much land and money in CaroWinds, 
Inc. 

Documents in the register of deeds office 
in Charlotte and in the York (S.C.) County 
Court house show that Crescent has lent 
CaroWinds $2,953,709.52 as of the end of 
June. 

Of that sum, $939,148.02 was at seven per 
cent interest, 1.5 per cent less than Crescent 
paid Duke for its money. 

In addition to the money, Crescent 
has contributed 1,156 acres of land-more 
than one-third of the project's total. 

In return, according to Hall, Crescent is 
the largest single investor in CaroWinds and 
will have just under 20 per cent of the stock 
when it's issued. 

CRESCENT'S HELP "APPRECIATED" 
Hall-who could have probably raised the 

purchase money himself, but might have 
had to suffer losses to do it--said that Cres
cent had helped CaroWinds out of a tight 
spot, "and I appreciate it." 

Hall's options on the CaroWinds land were 
expiring, and had he not been able to exer
cise them, the prime would doubtless have 
risen, dealing CaroWinds a severe--and per
haps fatal-blow. 

"We've helped him (Hall) in an interim 
period," said Crescent President Herman Her
melink. 

Said Horn: "You could trace it {the mon
ey) from Duke's short-term borrowings to 
advances to Crescent, and from Crescent to 
Pat Hall to pay this option price." 

Horn said that Crescent had taken a loss 
on some of its loans to CaroWinds-lending 
almost a million dollars at seven per cent, 
after borrowing the money at eight-and-a
half-because all CaroWinds investors must 
put up some money at seven per gent to 
qualify to buy stock. 

Crescent feels that the stock will be a good 
investment, Horn said, and will more than 
make up for the losses Crescent suffered by 
lending CaroWinds money below cost. 

[Securities and Exchange Commission, 
Washington, D.C., March 31, 1969, Admin
istrative Proceeding File No. 3-1721] 

IN THE MATTER OF MICHIGAN CONSOLIDATED 
GAS COMPANY, MICHIGAN CONSOLIDATED 
HOMES CORPORATION, DETROIT, MICHIGAN 
(7o-4648), PuBLIC UTILITY HoLDING CoM

PANY ACT OF 1935, FINDING AND OPINIONS 
(Holding Company Act Release No. 16331) 
NON-UTILITY ACQUISITION BY UTILITY ~UBSIDI• 

ARY OF REGISTERED HOLDING COMPANY 
Application for approval of proposed ac

quisition, by public-utility subsidiary of 
registered holding company, of securities of 
non-utility subsidiary which proposed to con
struct low and moderate income urban hous
ing project pursuant to National Housing Act 
and subject to approval of and regulation by 
Federal Housing Authority, granted. 

APPEARANCES 
Arthur R. Seder, Jr., and Sidley & Austin, 

for Michigan Consolidated Gas Company and 
Michigan Consolidated Homes Corporation. 

Aaron Levy, Thomas W. Armstrong and 
H. Kennedy Linge, for The Division of Cor
porate Regulation of the Commission. 

Commissioner Smith, with whom Commis
sioner Wheat joins: 

This is an application under the Public 
Utility Holding Company Act of 1935 by a 
public utllity subsidiary of a registered hold
ing company to provide financing for a hous
ing project in the Detroit inner city. The 
issue is whether the proposed investment 
would be detrimental to the carrying out of 
those provisions of the Act that limit the 
acquisition or retention of non-utility busi
nesses. 

The application is made by Michigan 
Consolidated Gas Company, a wholly-owned 
subsidiary of American Natural Gas Com
pany, and by its subsidiary Michigan Con
solidated Homes Corporation. Michigan Con
solidated distributes natural gas at retail 
in various cities in Michigan including De
troit. In 1967 it had operating revenues of 
$251 mllllon, net revenue of $24 m11lion, and 
gross plant at the end of that year of $604 
mi111on.1 Michigan Consolidated has recently 
organized Homes Corporation to construct 
and operate low and moderate income hous
ing projects in Detroit as a "limited divi
dend" housing corporation under Section 
221{d) (3) of the National Housing Act. 
Homes Corporation proposes to construct at 
an estimated cost of $2,340,000 a housing 
project of 130 units on 6.5 acres of cleared 
land in the Detroit inner-city area which it 
has an option to purchase from the Detroit 
Housing Commission. 

To provide necessary construction funds, 
Homes Corporation proposes initially to is
sue and Michigan Consolidated proposes to 
acquire a maximum of $500,000 in Homes 
Corporation common stock and up to $3,-
000,000 in its short term promissory notes. 
It is presently estimated that during con
struction Homes Corporation will borrow 
from Michigan Consolidated only about $2,-
100,000 and issue to it only about $200,000 
in common stock. When the construction is 
completed the outstanding notes will be re
tired with the proceeds of a $2,106,000 mort
gage loan which Homes Corporation, as a 
limited dividend housing corporation, ex
pects to obtain from the Federal National 
Mortgage Association. That loan will have a 
40-year maturity and bear interest at 3%. 
It is contemplated that a construction com
pany will build the housing project for a 
fixed fee as agent of Homes Corporation and 
that when completed the project will be 
managed by a local management firm. Homes 
Corporation's officers and employees will or
dinarily be officers and employees of Michi
gan Consolidated, and Hom~ Corporation 
will be b111ed at cost for their services as 
well as for any services performed by per
sonnel of the system service company. The 
project is subject to the approval of and 
regulation by the Federal Housing Authority. 

While notice was given affording any in
terested persons an opportunity to request 
a hearing, no hearing was requested. As or
dered in the notice and agreed upon by 
applicants and our Division of Corporate 
Regulation, we have considered the matter 
on the briefs filed by the parties and the 
record consisting of information and docu
ments filed by applicants. 

We believe applicants' participation in the 
Detroit inner city housing project meets 
the requirements of Section ll{b) {1) of· the 
Act, as they have asserted. This overwhelm
ingly necessary and yet relatively limited 
investment o! private capital cannot, in our 

Footnotes at end o! article. 
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view, be considered "detrimental to the car
rying out" of the simplification and integra
tion provisions of the Holding Company 
Act. Investment of private capital for such 
a purpose has been generally determined by 
Congress to be in the national interest 2 

and specifically determined by management 
to be in the corporate interest--and both 
determinations have been made on the ba
sis of compelling and uncontroverted facts 
of great significance to both the country 
and the company. -

To parse it, the acquisition by applicant 
of stock and short-term notes of Homes 
Corporation requires, by virtue of Section 
9(a) (1) , approval of the Commission under 
Section 10. Section 10 then contains five gen
eral standards, at least two of which-10 
(b) (2) and lO(c) (2)-are clearly inapplica
ble to acquisitions of non-utility interests. 
A thlrd-lO(b) (I)-provides, in brief, that 
the acquisition must not tend towards in
terlocking relations or concentration of con
trol of utility companies. This acquisition 
cannot. The fourth-lO(b) (3)-provides 
that the Commission shall approve the ac
quisition unless it finds that the acquisition 
wlll unduly complicate the capital structure 
of the applicants (this acquisition wlll not) 
or will be detrimental to the public interest 
or the interest of investors or consumers or 
the proper functioning of the applicants' 
system. There is no basis in this record to 
make any such finding here; indeed, the 
clear weight of the evidence is to the con
trary. Finally under Section lO(c) (1) as here 
pertinent, notwithstanding having' satisfied 
the foregoing standards, the acquisition may 
not be "detrimental to the carrying out" of 
the provisions of Section 11. 

Section 11 then instructs the Commission 
to take such action as it finds necessary to 
limit the operations of a holding company 
system to a single integrated system (or un
der certain conditions more than one) and 
to such other businesses as are "reasonably 
incidental, or economically necessary or ap
propriate to the operations" of an integrated 
public utility system. Section 11 (b) ( 1) goes 
on to provide that the Commission may per
mit as (i) "reasonably incidental, or eco
nomically necessary or appropriate to the op
erations" of the system retention of a non
utllity interest which the Commission finds 
is (11) "necessary or appropriate in the pub
lic interest or for the protection of investors 
or consumers" and (ill) "not detrimental to 
the proper functioning" of the public util1ty 
system.3 

The Commission has previously held that 
any interests whose retention would not be 
permitted under Section 11 (b) ( 1) may not 
be acquired under Section 10 (c) ( 1) .4 Any 
other reading would be inconsistent with 
carrying out the requirements of Section 11. 
Therefore, although there has been no court 
decision and relatively few Commission 
cases 5 dealing with an acquisition of non
ut111ty properties, the retention cases are 
sufficient authority. 

The Supreme Oourt has never dealt with 
the "other business" clauses of Section 11 
(b) (1) and its only comment with respect to 
them was a descriptive one made whlle de
ciding another issue. It said "other holdings 
may be retained only if their retention is 
related to the operations of the retained util
ity properties" .8 Several Courts of Appeal 
have addressed themselves to these clauses.7 

They make it clear that the burden is on an 
applicant to show affirmatively any "excep
tional facts" s which the Commission must 
find to meet the triple test of Section 11 (b) 
( 1) for retention of non-utility properties. 
However, we do not read those cases as having 
given judicial sanction for all purposes to 
the particular formulation of the statutory 
test set forth in various Commission decisions 

Footnotes at end of article. 

that a showing is required of "an operating 
or functional relationship" 11 between the 
utility system and the non-ut1llty business. 

Some of the early Commission cases 10 and 
one Court of Appeals 11 interpreted the "other 
business" clauses as requiring a reference 
back to the Section l(b) (4) legislative find
ing that the national public interest and the 
interest of investors and consumers are or 
may be adversely affected. 

"when the growth and extension of hold
ing companies bears no relation to economy 
of management and operation or the integra
tion and coordination of related operating 
properties." 

While this is a strong policy guidance 
against any acquisition of a non-ut1llty busi
ness that bears "no relation" to the utility 
operations, that expression of concern must 
be read in the context of the other concerns 
Congress had about utllity holding · com
panies and which it expressed in Section 1 
(b): absence of accurate financial informa
tion for investors, overcapitalized structures 
that affected rate bases for consumers, ex
cessive charges to the operating util1ties by 
affiliates, ineffectiveness and obstruction of 
state regulation, control of utilities through 
disproportionately small investment, lack of 
economies in utility operations and in rais
ing of capital, and inadequate service to con
sumers. None of these fundamental concerns 
are or can be remotely involved in the instant 
limited investment, nor can any of these 
weaknesses result from it. In our view Sec
tion l(b) is a statementvof policy that must 
be read as a whole to see the real problems 
with which Congress was then dealing. 

Here there is no absentee management or 
geographical dispersion. This is not a specula
tive lark or financial manipulation by man
agement that shows the insensitivity to a 
community's needs that was at the heart of 
Congress' concern in the Holding Company 
Act. This is just the reverse. Management 
shows a profound awareness of a very criti
cal situation within their primary service 
district that directly affects both consumers 
and consumption,12 and they have demon
strated a highly responsible approach to the 
problem.13 Their proposal does not seem to 
us to raise any of the specters that haunted 
the utmty industry in the 20's and 30's. We 
do not believe that the investment in the 
Detroit inner city housing project bears "no 
relation" to the operation of Michigan Con
solidated. To the contrary, it "is related." u 

There may be concern that any departure, 
no matter how limited, from an "operating 
or functional relationship" test in Section 11 
would open the door to the acquisition by 
public ut111ty holding companies or their 
subsidiaries of any kind of business enter
prise. We would share that concern, in this 
era of business conglomeration, if such a de
velopment were reasonable forseeable. But in 
finding that this investment, so relatively 
small for Michigan Consolidated and its par
ent but so relatively important for the com
munity, meets the public interest, and re
lationship standards of Section 11, we would 
certainly not be authorizing companies 
under the Act to launch into acquisitions 
of diverse commercial enterprises, or to com
mit disproportionate resources to unneeded 
housing projects, or to abuse their natural 
monopoly position in nonut111ty activities.u 

We are here acting within a narrow sphere. 
The operations of the project in which 
Michigan Consolidated proposes to invest 
are regulated, and promoted, by federal law. 
Of the ~a.ximum amount of $3.5 million to 
be invested, $3.0 milllon will be in 18-month 
notes that will be refunded out of a federal 
mortgage loan. The whole investment is 
only two percent of the net worth of Michi
gan Consolidated at December 31, 1967, less 
than one percent of the consolidated net 
worth of its parent American Natural and 
the maximum equity portion is only one
seventh of the whole investment. 

There is no need to give this 1935 statute 
an inflexible, static historical reading. Com
panies subject to it are now presented with 
the Congressionally recognized urban prob
lems of the 1960's and 1970's that could not 
have been contemplated by the original en
acters.16 The desirability of private capital be
coming involved in the rebuilding of our 
cities is widely recognized and urged,U and 
the posture today of the ut111ty industry iS 
substantially changed, at least in terms of the 
weaknesses at which the Holding Company 
Act was directed. Equally relevant, there has 
been evolving since the 1930's a broader no
tion of corporate responsibility to the com
munlty.18 

In this case we are of the opinion that the 
applicants have affirmatively shown by "ex
ceptional !acts" that the acquisition o! 
Homes Corporation securities in the amount 
applied for is (i) reasonably incident-al or 
economically appropriate to applicants• oper
ations, (ii) not detrimental to the proper 
functioning of their system, and (111) appro
priate in the public interest or for the pro
tection of investors or consumers. Accord
ingly, their application should be granted. 

OTHER MATTERS 

The terms of the common stock and prom
issory notes proposed to be issued by Homes . 
Corporation satisfy the provisions of Section 
6 (b) of the Act. Those relate to the issue and 
sale of securities intended solely to finance 
the business of a subsidiary that is not a 
holding company or a publlc-util1ty company. 
Although the total capitalization of Homes 
Corporation will consist of approximately 
90% debt, a debt ratio substantially higher 
than that usually considered appropriate un
der the Act, this mode of financing is one of 
the incentives provided for private participa
tion in housing projects under Section 221 of 
the National Housing Act, the mortgage loan 
will be made by FNMA, and the debt of 
Homes Corporation will have a minimal effect 
on the proforma consolidated debt of Michi
gan Consolidated.a Accordingly, it does not 
appear necessary to impose any conditions 
under Section 6(b) on the issuance of the 
securities by Homes Corporation. 

Homes Corporation will take accelerated 
depreciation for Federal income tax purposes 
on depreciable property and wlll have sub
stantial interest payments which will be de
ductible expenses for such tax purposes. As 
a result it anticipates it will have tax losses 
which will have the effect of reducing the 
effective tax on all the companies included 
in the American Natural system's consoli
dated Federal income tax return. Under Rule 
45(b) (6) under the Act, a tax reduction re
sulting from tax losses sustained by one sub
sidiary of a registered holding company 
would be shared by all companies joining in. 
the filing of a consolidated Federal income 
tax return. Since Michigan Consolidated will 
supply the equity investment and provide 
the temporary financing of construction, and 
because in all other respects the project is a 
local undertaking confined to the Michigan 
Consolidated service area, it is appropriate, as 
requested by applicants, that an exception 
from Rule 45(b) (6) be granted so as to au
thorize the allocation to Michigan Consoli
dated of any reduction in system taxes re
sulting from income tax losses of Homes 
Corporation. 

Commissioner Owens, concurring in the 
result: 

I join in the conclusion that the applica
tion !or approval of the limited invetsment 
by Michigan Consolidated proposed in the 
regulated housing project be granted. I can
not, however, agree that such approval should 
be based upon a finding that the standards of 
Section 11 (b) ( 1) are met. In my opinion 
there is no warrant for departing from the 
prior Commission interpretation that the 
"other business" clauses of that Section per
mit the acquisition of a non-ut111ty business 
only 1! there is first "an affirmative showing 
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of an :>perating or junctional relationship 
between the operations of the retainable 
utility system and the nonutility business 
sought to be retained." 20 The business of 
Homes Corporation, which is non-utility in 
~haracter, is related to the operations of the 
American Natural public-utility system oilly 
in that it may help to rehabilitate and pre
serve a major area serviced by Michigan Con
'Solidated and thereby promote its general 
gas utility business. The Commission has 
held that a customer relationship between a 
non-utility company and a public utility 
company is not the type of operating or func
tional relationship which Congress contem
plated when it established the standards of 
the "other business" clauses.21 A relationship 
based on use of a utility's services could be 
established with respect to almost any busi
ness, and if permitted to constitute a basis 
of retainability under the "other business" 
clauses it would enable a utility system to 
engage in almost any sort of activity contrary 
to the intent of Section 11 (b) (1) .22 

I would rest approval on the basis urged 
by the Division, that the special facts pre
sented here justify a specific exemption un
er Section 9(c) (3) of the Act,23 the Section 
under which the Commission has previously 
permitted limited acquisitions of securities 
of industrial development or home construc
tion companies.24 The proposed project in 
this case is part of a program under the 
National Housing Act designed to a-SSist pri
vate industry in providing housing for low 
and moderate income families_ and displaced 
persons. Homes Corporation will be a limited 
dividend corporation, and will be subj~t to 
the requirements of the Federal Housing 
Administration with respect to the economic 
feasibility, construction, rents, operation, 
maintenance, accounts and other aspects of 
the project. One of its stated purposes is to 
.stimulate others to join in a large scale con
struction of low and moderate cost housing 
in the blighted inner-city area of Detroit 
serviced by Michigan Consolidated, which 
would effectuate the policy of the Housing 
Act. Under these circumstances, I consider 
an exemption under Section 9(c) (3> for the 
proposed financing to be appropriate and not 
detrimental to the public interest or the 
interest of investors or consumers Within 
the meaning of that Section. 

An appropriate order granting the appli
cation and permitting the declaration to be
come effective will issue. 

By the Commission (Commissioners Owens, 
Wheat, and Smith), Chairman Budge dis
senting. 

ORVAL L. DuBOIS, Secretary. 
Chairman Budge, dissenting: 
I am aware of the meritorious policy in 

the National Housing Act to assist private 
industry in providing programs to rehabili
tate urban areas and the public interest 
sought to be served thereby. Unfortunately, 
the Housing Act does not authorize the 
Commission to ignore the prohibitions set 
fonbh in the Public Utllity Holding Com
pany Act. 

In passing the Holding Company Act, the 
Congress enumerated, in Section 1 (b), :nve 
separate conditions, each of which does or 
may, adversely affect "the national public in
terest, the interest of investors in the securi
ties of holding companies and their subsid
iary companies and affiliates, and the in
terest of consumers. . . ." Thus, paragraph 
(4) of Section 1(b) states that such inter
ests are or may be adversely affected "when 
the growth and extension of holding com
panies bears no relation to economy of man
agement and operation or the tntergyation 
and coordination of related operating prop
erties." 

In order to give meaning to Section 1 (c) , 
which provides, inter alia, that all the pro
visions of the Act shall be interpreted "to 
meet the problems and eliminate the evils 
as enumerated in this section", Section 

ll(b) (1) must be construed in such a way 
as to effectuate Section 1(b} (4).25 Given 
such a construction, there is an obvious 
inconsistency between the result reached 
here in granting this application and that 
reached by the Commission and the courts 
over the past twenty-five years. 

On numerous occasions, the Commission 
has interpreted the "other business" clauses 
in Section 11 to mean that a non-utlllty 
business can be retained in a holding com
pany system only on an affirmative show
ing of an operating or functional relation
ship between the non-utility business and 
the operations CJf the utll1ty system.• The 
instant application does not make out such 
a showing.27 The Commission's approval here 
goes far beyond the acquisition of small 
non-controlling interests in development or 
construction companies which it has previ
ously approved. Indeed, the precedent thus 
established may inevitably result in the de
feat of the Congressionally expressed objec
tive of preventing utll1ty holding companies 
from engaging in endeavors not functionally 
related to utility operations. 

By the same token, it seems clear to me 
that Section 9(c) (3) of the Holding Com
pany Act, which has been urged as a basis 
for action, does not give the Commission 
authority to grant Michigan Consolidated's 
application. That Section provides a statu
tory exemption from Commission approval 
under Section 10 only if the acquisition is 
"appropriate in the ordinary course of busi
ness of a registered holding company." Al
though Section 9(c) (3) does not specifically 
refer to the standards of Section 11 as cri
teria. for approval, nevertheless, in order for 
the statute to work as Congress intended, 
Section 9(c) (3) must be read consistent 
With the requirement in Section 11 making 
it the duty of the Commission to "limit the 
operations of the holding company sys
tem . . . to a single integrated public utility 
system . . . and to such other businesses as 
are reasonably incidental or economically 
necessary or appropriate to the operations 
of such integrated public utility system." 
(Emphasis added.) 

In the circumstances, I believe the conclu
sion is inescapable that the ownership and 
management of a housing corporation, how
ever desirable, does not meet either the 
"other business" test under Section 11 re
quiring an operating or functional relation
ship to the operations of the utility system, 
or the test under Section 9(c) (3) of being 
"appropriate in the ordinary course of busi
ness" of a registered utll1ty holding com
pany.2ll 

FOOTNOTES 
1 American Natural has two .other gas utll

ity subsidiaries which distribute gas at re
tall, Wisconsin Gas Company and Central 
Indiana Gas Company, and it also owns all 
the common stock of Michigan-Wisconsin 
Pipe Line Company which transports natural 
gas. For the year ended December 31, 1967, 
consolidated operating revenues of the Amer
ican Natural system were $440 million and 
consolidated net plant as of that date was 
over $1.1 billion. 

2 Housing and Urban Development Act of 
1968, Section 2, 42 U.S.C. § 1441; National 
Housing Act, as amended, Section 221 (a) , 12 
U.S.C. § 1715 1 (a). 

s While there has been some debate about 
the independent significance of the two "oth
er business" clauses in Section 11, we have 
sought to obviate that by accepting the 
clauses as providing a triple test, each part 
of which must be met. Cf. Engineers Pub
lic Service Company, 12 S.E.C. 41, 47 (1942). 

• Texas Utilities Company, 21 S.E.C. 827, 
829 (1946). 

G See, for example, in addition to Texas 
Utilities CCYmpany, supra; Missouri Power & 
Light Company, Holding Company Act Re
lease No. 12524 (June 3, 1954); Arkansas 
Power & Light Company, Holding Oompany 

Act Release No. 14164 (February 15, 1960); 
The Peoples Natural Gas Company, .Holding 
Company Act Release No. 14709 (October 1, 
1962); Mississippi Power & Light Company, 
Holding Company Act Release No. 14808 
(February 27, 1.963). 

s North American Co. v. S.E.C., 327 U.S. 686, 
697 (1946). 

7 Philadelphia Co. v. S.E.C., 177 F. 2d 720, 
726 (D.C. Cir. 1949); Arkansas National Gas 
Corp. v. S.E.C., 154 F. 2d 597, 599 (5th Cir. 
1946); United Gas Improvement Co. v. S.E.C., 

138 F. 2d 1010, 1021 (3rd Cir. 1943); North 
American Co. v. S.E.C., 133 F. 2d 148, 152 (2nd 
Cir. 1943). In these cases the Courts upheld 
the Commission which, in attempting to sim
plify huge holding company complexes, had 
ordered divestment of extensive non-utlllty 
operations found not to be reasonably related 
to the utiUty system. For example, in North 
American divestment was ordered of a. rail
road serving several cities in Virginia., and 
the major bus line and a. large amusement 
park in the District of Columbia. In this and 
other cases the Commission has also ordered 
divestment of other enterprises which it 
found were intended primarily as sepa:rate 
businesses "devoted to independent ends and 
only accidentally and casually serv(ing] the 
interests of the Lutllity ]system." Engineers 
Public Service Company, 12 S.E.C. 41 50 
(1942). • 

8 Philadelphia Co. v. S.E.C., supra note 7 
~n~ , 

9 Philadelphia Company, 28 S.E.C. 35, 75 
{1948), affirmed, supra note 7; General Pub
lic Utilities Corporation, 32 S.E.C. 807 839 
(1951). • 

10 North American Company 11 S.E.C. 194 
( 1942) ; Engineers Public Service Company, 
supra note 7. 

u North American Co. v. S.E.C., supra note 
7 at 152-3, affirmed as to constitutionality, 
supra note 6 . 

u Applicant derives over 70 percent of its 
total revenues from the Detroit district and 
has a heavy fixed investment in the physical 
plant in the district. It has attached as ex
hibits to the application photographs which 
graphically illustrate the substandard hous
ing conditions in the area where it intends 
to construct its housing project. Similar con
ditions exist in other areas of the city. It is 
estimated that in one section of Detroit 
housing over 162,000 persons, 53 percent of 
the housing units are dilapidated, deteriorat
ing •. or lack full plumbing. Report of the 
NattonaZ Advisory Commission on Civil Dis
orders, p. 258 (1968). Michigan Consolidated 
maintains that lack of adequate housing has 
caused increasing numbers of residential 
customers to move from the inner city area. 
The company believes that unless steps are 
taken to halt further deterioration, similar 
consequences may be expected with respect 
to commercial customers. The existence of 
conditions such as applicant has lllustrated 
in the Detroit district pose a potential threat 
both to continuation of service and to Michi
gan Consolidated's physical property in that 
area. 

13 The application reflects a responsiveness 
to interests not only of the community and 
the consumers living in the project area, but 
also of Michigan Consolidated's investors 
and hence its other consumers. There is 
every indication that the federal program 
enables the project to be on sound business 
footing. The federal loan commitment is a 
protection against any investment risk of the 
notes of Homes Corporation to be purchased 
by Michigan Consolidated. Michigan Con
solidated estimates that the equity invest
ment of $200,000, on the basis of a 20-year 
cash fiow projection that assumes sale at 
original cost in the twentieth year, will re
sult in a cash flow rate of return discounted 
to present worth of 21.6 percent per year. 

u See text at note 6 above. 
15 We do not view approval of the present 

application as inconsistent With previous 
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Commission decisions which have held that 
the mere fact that a business is a consumer 
is not sufficient to warrant retention under 
Section 11 (b) ( 1) . Cities SerVice Power and 
Lf.ght Company, 14 S.E.C. 28 ( 1943) ; Phila
delphia Company, supra, note 9. Michigan 
Consolidated does not rest its application on 
the housing project's becoming a consumer of 
gas. The estimated gas revenues of $26,000 
per year, which would result in annual net 
income of approximately $2,600, must be 
considered de minimus when viewed in light 
of either the commitment of Michigan Con
solidated to the housing project or its total 
ut111ty revenues. We have determined that 
the proposed project is appropriate to Mich
igan Consolidated's utility operations not 
because it may be a customer, but for the 
more encompassing reasons indicated in the 
text. It is also doubtful whether in previous 
cases where divestment was ordered the Com
mission could have made, as can be made 
here, the other findings required by Section 
11 (b) ( 1) . For example, in Philadelphia Com
pany (a,t 81) the Oommission stated specif
ically that: "even if the standard of retain
ab111ty contained in the 'other business' 
clauses does not require a showing of a func
tional relationship between the ut111ty sys
tem and the 'other business' sought to be re
tained, we cannot find on the evidence before 
us that the continued retention of the trans
portation properties . . . is necessary or ap
propriate in the public interest or for the 
protection of investors or consumers and not 
detrimental to the proper functions of the 
Duquesne electric utility system." 

16 The Division of Corporate Regulation, 
while opposing the grant of the application 
under the standards of Sections 10 and 11, 
recognizes the exceptional circumstances 
present here and has recommended that the 
proposed acquisition be permitted pursuant 
to the exemption provisions of Section 9 (c) 
(3) of the Act, to us a less satisfactory route 
and one as to which we have some doubt. 

17 See, e.q., Report of the National Advisory 
Commission on Civil Disorder, by Panel on 
Private Enterprise, Appendix H to Commis
sion Report (1968): Special Report, "Busi
ness and the Urban Crisis," Business Week 
(February 3, 1968); David Rockefeller, "The 
Social Responsibtlities of Business to Urban 
America," Financial Executive (January 
1969), p. 15; Downs, "Moving Toward Real
istic Housing Goals," Agenda for the Nation 
(Brookings 1968), p. 141. 

18 See, e.g., McKinsey Foundation Lecture 
Series (McGraw-Hill): Blough, "Free Man 
and the Corporation" (1959), Watson, "A 
Business and its Beliefs" (1963), Oates, 
"Business and Social Change" (1968); A. P. 
Smith Mfg. Co. v. Barlow, 98 A.2d 581 (N.J. 
Sup. ct. 1953) ; Editorial, "What Business 
Can Do For the Cities," Fortune (January 
1968) p. 127; Albrook, "Business Wrestles 
With its Social Conscience," Fortune (August 
1968) p. 89; Hetherington, Fact and Legal 
Theory: Shareholders, Managers and Corpo
rate Social Responsibility, 21 Stan. L.R. 248, 
29o-1 (1969). 

u As of December 31, 1967, Michigan Con
solidated total debt was $260 million. 

20 General Public Utilities Corporation, 32 
S.E.C. 807, 839-40 (1951) and cases therein 
cited; Philadelphia CompanY, 28 S.E.C. 35, 
74-6 (1948), aff'd Philadelphia Company v. 
S.E.C., 177 F.2d 720 (C.A. D.C., 1949}. 

21 The North American Company, 32 S.E.C. 
169, 183 (1950); Cities Service Power & Light 
Company, 14 S.E.C. 28,39 (1943). 

22 Philadelphia Company, 28 S.E.C. 35, 78 
(1948); Cities Service Power & Light Com
pany, 14 S.E.C. 28, 39 (1943) and cases there 
cited. 

23 Section 9(c} (3) provides th&t the Com
mission may except from the prohibitions of 
Section 9(a) the acquisition of securities by 
a subsidiary of a registered holding company 
within such limitations as the Commission 
may prescribe as appropriate in the ordinary 

course of business and as not detrimental to 
the public interest or the interest of inves
tors or consumers. 
~See Rule 40(a) (5); Consolidated Gas 

Supply Corporation, Holding Oompany Act 
Release ~o. 15877 (October 17, 1967). See also 
Columbta Gas of Pennsylvania, Inc., Holding 
Company Act Release No. 16078 (May 29 
1968), and The Peoples Natural Gas Com~ 
pany, Holding Company Act Release No. 
16049 (April 30, 1968). 

25 North American Co. v. S.E.C., 133 F. 2d 
148 (C.A. 2, 1943), a.ff'g. 11 S.E.C. 194 (1942), 
affirmed on certiorari limited to constitu
tional issues, 327 U.S. 686 (1946). The Court 
of Appeals in upholding the Commission's 
interpretation of Section 11(b) (1) noted, at 
pp. 152-153, that it was consonant with the 
policy of the Act expressed in Section 1 (b) 
(4). 

26 See cases cited in the Answering Brief of 
the Division of Corporate Regulation, page 
14, and footnote 13 therein. 

27 A closer case than that presented here 
was the Commission's Section 11 proceeding 
against Cities Service Power & Light com
pany, 14 S.E.C. 28 (1943). There it was urged 
that a company operating trolley cars and 
motor coaches in the City of Toledo was re
tainable in the holding company system 
since it purchased all its electric energy re
quirements from the electric utility company 
and that the public interest would be served 
by an adequate transportation system which 
would attract industries to the locality. The 
Commission refused to permit retention 
stating at page 39: ' 

"The claim that a customer relationship 
between a non-utillty company and a public 
utility company satisfies the standards of 
the 'other business' clauses, has already 
been twice rejected. [citations omitted) we 
find no warrant for accepting it here. The 
function of distributing electricity does not 
in ordinary contemplation, or under the Act: 
comprehend ownership of the customers as 
'reasonably incidental or economically neces
sary or appropriate." 

In Philadelphia Company, 28 S.E.C. 35 
( 1948) • the Commission found in the Section 
11 proceeding that a street railway system 
which purchased all its electric power from 
the electric utility company could not be re
tained, saying on page 78: 

"Similarly, the relationship established by 
reason of the consumption of electric power 
is not the type of operating or functional 
relationship which Congress contemplated 
when it established the standards of the 
'other business' clauses, for that character
istic can also be established with respect to 
almost any industry and, 1f permitted to 
form the basis for retainabllity, would en
able electric utility systems to engage in any 
and every sort of activity, which is precisely 
what Congress intended to correct through 
Section 11 (b) ( 1) ." 

28 This conclusion is confirmed by the fact 
that Michigan Consolidated contemplates 
undertaking similar projects of approxi
mately 500 units per year. Such an under
taking necessarily requires the further ac
quisition of large tracts of land, and, per
haps, the construction of community and 
shopping or other commercial facilities as 
permitted under the Housing Act. 

[United States of America before the Securi
ties and Exchange Oommission, March 31, 
1969, Admf:nistratlve Proceeding File No. 
3-1721] 

IN THE MATrER OF MICHIGAN CONSOLIDATED 
GAS Co., MICHIGAN CONSOLIDATED HOMES 
CORP., DETROIT, MICH. (7o-4648), PUBLIC 
UTILITY HOLDING COMPANY ACT OF 1935, 
ORDER AUTHORIZING ACQUISITION OF SECURI
TIES AND GRANTING EXCEPTION FROM RULE 
45(b) (6) 
An application-declaration and amend

ments thereto have been filed with this Com
mission pursuant to Sections 6, 7, 9(c) (3) 

and 12 of the Public Utility Holding Com
pany Act of 1935 and Rules 43 and 45 pro
mulgated thereunder seeking authorization 
for Michigan Consolidated Gas Company a 
public-utility subsidiary company of Ame~i
can Natural Gas Oompa.ny, a registered hold
ing company, to acquire up to 5,000 shares of 
the $100 par value common stock and up to 
$3,000,000 of short-term promisory notes of 
Michigan Consolidated Homes Corporation 
and for the issuance thereof by Homes cor
poration. Michigan Consolidated also re
quested an exception from Rule 45(b) (6) to 
permit the allocation of Homes Corporation's 
expected tax losses to Michigan Consoli
dated. 

Briefs have been filed by Michigan Oon
solidated and the Division of Corporate Reg
ulation after appropriate notice of the pro
posed transactions was given. 

The Commission has this day concluded 
that the proposed acquisitions should be 
authorized. 

Accordingly, it is ordered that said appli
cation-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective, subject to the terms and conditions 
contained in Rule 24 under the Act. 

It is further ordered that the request for 
an exception from Rule 45(b) (6) be, and it 
hereby is, granted. 

By the Commission. 
ORVAL L. DuBoiS, 

Secretary. 

United States of America before the Secu
rities and Exchange Commlssion, August 
20, 1970, Administrative Proceeding File No. 
3-2408] 

IN THE MATTER OF MISSISSIPPI POWER & LIGHT 
Co., SUNSET PLAZA APARTMENTS, INC., 
JACKSON, Miss. (70-4867), PuBLIC UTILITY 
HOLDING COMPANY ACT OF 1935, MEMO·• 
RANDUM OPINION AND ORDER 

(Holding Company Act Release No. 16814\ 
ACQUISITION OF SECURITIES OF NON-UTILIT'!t 

COMPANY BY PUBLIC UTILITY SUBSIDIARV 
OF REGISTERED HOLDING COMPANY 
Application under Sections 9(a) and 10 

of Public Ut111ty Holding Company Act ot 
1935 for approval of proposed acquisition, 
by public-utility subsidiary company of 
registered holding company, of securities of 
non-ut111ty subsidiary company which pro
poses to construct low and moderate income 
housing project pursuant to National Hous
ing Act, denied, as not meeting standards 
of that Act. 

Mississippi Power & Light Company 
("MP&L"), a public-ut111ty subsidiary 

C<?,mp·any of Middle South Utilities, Inc. 
( Middle South"}, a registered holding com
pany, and its wholly-owned subsidiary com
pany, Sunset Plaza Apartments, Inc. ("Sun
set Plaza") , a non-utility company recently 
organized under Mississippi law, have filed 
an application-declaration and an amend
ment thereto with this Commission pur
suant to Sections 6, 7, 9, 10 and 12 of the 
Public Ut111.ty Holding Company Act of 1935 
("Act") and Rules 43 and 45 promulgated 
thereunder regarding the following proposed 
transactions. 

MP&L distributes electric energy at retail 
· in various cities and towns in the State 
of Mississippi, including the City of Jackson. 
Sunset Plaza was organized for the purpose 
of constructing, owning and operating low 
and moderate income housing projects un
der Section 221(d) (3) of the National Hous
ing Act, as aznended. MP&L proposes, 
through Sunset Plaza, to construct, as a 
pilot project, 120 housing units for low and 
moderate income families in the inner-city 
area in the City of Jackson. To provide con
struction funds for the project MP&L re
quests authorization to acquire and Sunset 
Plaza to issue and sell, up to $200,000 of com
mon stock and $2,000,000 of promissory notes. 
No State commission and no Federal com-
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mission, other than this Commission, has 
jurisdiction over the proposed transactions. 

Publlc notice of the application-declara
tion was issued (Holding Company Act Re
lease No. 16781), pursuant to which inter
ested persons were given an opportunity to 
request a hearing. No hearing has been re
quested or ordered, and MP&L has agreed 
that we may consider the matter on the 
basis of the application on file. 

In light of our decision in Michigan con
solidated Homes Corporation on June 22, 
1970 (Holding Company Act Release No. 
16763), we must deny the application-dec
laration. The housing project, which in all 
relevant respects is identical with that pro
posed by Michigan Consolidated, lacks the 
operating or functional relationship required 
by Section 10(c) (1), which incorporates Sec
tion 11(b) (1), between such a nonuti.Uty 
business and the operations of an integrated 
public-utility system. The fact that MP&L 
requests approval of the pending proposal as 
a pilot project and that it contemplates no 
additional housing projects, does not serve 
to distinguish this application from the one 
rejected in the Michigan Consolidated case. 
The import of the Michigan Consolidated de
cision is that any such venture is prohibited 
by the Act. Accordingly, we conclude that 
MP&L's application-declaration cannot be 
approved. Nor, for reasons there stated, may 
we exempt the acquisitions under the provi• 
sions of Section 9 (c) ( 3) of the Act. 

It is ordered, accordingly, that said ap
plication-declaration, as amended, be, and 
it hereby is, denied and not permitted to be
come effective. 

By the Commission (Chairman Budge and 
Commissioners Needham and Herlong), Com
missioners Owens and Smith dissenting in 
separate statements. 

ORVAL L. DuBois, 
Secretary. 

Commissioner Owens, concurring in part 
and dissenting in part: 

I reiterate my opinion as expressed in both 
prior Michigan Consolidated proceedings 
(Holding Company Act Release Nos. 16331 
and 16763). While I concur that Sections 10 
(c) (1) and 11(b) (1) do not permit a public
utillty holding company registered under the 
Act or a subsidiary company thereof to en
gage in the housing business, I adhere to my 
views that an exemption under Section 9 (c) 
(3) is appropriate where justified by the 
special circumstances of a particular appli
cation. I feel that the factual situation pre
sented by MP&L's appllcation closely paral
lels the 'facts in the Michigan Consolidated 
proceedings. I, therefore, would approve this 
application pursuant to Section 9 (c) (3) . 

Commissioner Smith, dissenting: 
As the factual pattern of the instant pro

posal is indistinguishable from that of Mich. 
igan Consolidated, I adhere to the views I 
expressed in both prior Michigan Consoli
dated proceedings and conclude that the 
application-declaration should be granted 
either as an "other business" permissible 
under Section 11 (b) ( 1) , upon which I, again, 
place primary reliance, or by way of an ex
emption under the provisions of Section 9 
(c) (3). 

[Securities and Exchange Commission, 
Washington, D.C., June 22, 1970, Adminis
trative Proceeding File No. 3-2111] 

IN THE MATTER OF MICHIGAN CONSOLIDATED 
GAS Co., MICHIGAN CONSOLIDATED HOMES 
CORP., DETROIT, MICH. (7o-4778), PuBLIC 
UTILITY HOLDING. COMPANY ACT OF 1935, 
FINDINGS AND OPINION 

(Holding Company Act Release No. 16763) 
ACQUISITION BY PUBLIC UTILITY SUBSIDIARY 

COMPANY OF REGISTERED HOLDING COMPANY 
OF SECURITIES OF NON-UTILITY COMPANY 
Application under Sections 9 (a) and 10 of 

Public Utility Holding Company Act of 
1935 for approval of proposed acquisition, by 
public-ut1lity subsidiary company of regis-

tered holding company, of securities of non
utillty subsidiary company which proposed 
to construct low and moderate income urban 
housing projects pursuant to National Hous
ing Act, denied, as not meeting standards of 
Holding Company Act. 

Acquisition by public utility subsidiary 
company of registered holding company of 
stock and notes of wholly owned subsidiary 
company formed to construct and operate 
housing projects under National Housing Act 
may not be authorized under "other busi
ness" clauses of Section 11 (b) (1) of Public 
Utllity Holding Company Act of 1935 in ab
sence of showing of operating or functional 
relationship between such nonutllity busi
ness and operations of integrated public 
utllity system. 

Acquisition of ownership and management 
of a housing corporation does not meet test 
for exemption under Section 9 (c) (3) of Pub
lic Utillty Holding Company Act of 1935 as 
being appropriate In ordinary course of busi
ness of public-utillty subsidiary company of 
a registered holding company. 

APPEARANCES 
Arthur R. Seder, Jr., and Sidley & Austin, 

for Michigan Consolidated Gas Company and 
Michigan Consolidated Homes Corporation. 

Solomon Freedman, Aaron Levy and H. 
Kennedy Linge, for the Division of Corporate 
Regulation of the Commission. 

On March 31, 1969, the Commission, by a 
divided vote, granted an application, filed 
pursuant to the Public Utility Holding Com
pany Act of 1935 ("Act"), for authorization 
to Michigan COnsolidated Gas Company 
("Michigan Consolidated") to provide financ
ing for a housing project In Detroit, Michi
gan, through investment in and loans to its 
wholly-owned subsidiary company, Michigan 
Consolidated Homes COrporation ("Homes 
Corporation") , a company which was orga
nized to construct and operate low and mod
erate income housing projects as a "limited 
dividend" housing corporation under the 
National Housing Act.1 That housing project 
has been vlrtua.lly completed and two addi
tional projects (Inkster and Elmwood) are 
presently under construction for which funds 
have been advanced on notes issued by Homes 
Corporation to Michigan Consolidated. These 
two companies have now filed another appli
cation relating to the financing of the two 
additional housing projects. 

Public notice of the instant application 
was given affording any interested person an 
opportunity to request a hearing. No hearing 
has been requested or ordered. Pursuant to 
the notice and the agreement of applicants, 
we have considered the matter on the appli
cation, certain additional information sup
plied by applicaruts, and the briefs filed in 
the prior proceedings. 

PROPRIETY OF ADVANCES AND NOTES 
Michigan Consolidated is a. gas utility sub

sidiary company of American Natural Gas 
Company, a registered holding company un
der the Act. As a subsidiary company of a 
registered holding company, Michigan Con
solidated Is prohibited by Section 9(a.) (1) of 
the Act from acquiring any securities or any 
other interest in any business without our 
approval under Section 10. The prior Com
mission action authorized Michigan Consol
idated, pursuant to its request, to acquire up 
to $500,000 in common stock and up to $3,-
000,000 of short term promissory notes of 
Homes Corporation, in connection with a 
proposal by Homes Corporation to construct 
a housing project of 130 units on 6.5 acres in 
the Detroit Inner-city area at an estimated 
cost of $2,340,000. It was proposed that upon 
completion of the construction the out
standing notes would be retired with the 
proceeds of a mortgage loan which Homes 
Corporation expected to obtain from the 
Federal National Mortgage Association. 

Footnotes at end of article. 

Homes Corporation obtained a. mortgage 
loan of $2,086,000 on the first project, and 
used $1,900,000 of the proceeds to retire a like 
amount of notes it had issued to Michigan 
Consolidated. It also appears that as of 
March 20, 1970, Michigan Consolidated had 
made advances of $1,855,000 and $410,000, re
spectively 2 evidenced by notes issued to it 
by Homes Corporation, to finance construc
tion of the two new housing projects, one 
of which Is in Inkster, a suburb of Detroit. 

The application now before us requests au
thorization for Michigan Consolidated to ac
quire and for Homes Corporation to issue an 
additional $500,000 in Homes Corporation 
stock to provide equity capital for the two 
projects now proposed and others, and up to 
$6,000,000 in short term Homes Corporation 
notes to provide for construction and other 
expenses for the Inkster and Elmwood 
projects. 

The Interim financing for the two new 
projects was not covered by the authoriza
tion of March 31, 1969. Any reading of the 
opinions of the Commissioners who joined in 
the prior authorization makes it clear that 
such authorization was limited to the spe
cific housing project described in the appli
cation then before the Commission. Repeated 
references were made to a housing project In 
the Detroit inner city, to the conditions exist
Ing in that area and to the fact that such area 
was in Michigan Consolidated's primary 
service area. That Michigan Consolidated and 
Homes Corporation contemplated that they 
might undertake additional housing con
struction projects In other parts of the De
troit area is not a basis for any inference or 
finding that the authorization covering the 
first project would extend to subsequent 
projects. Certainly, the retirement of $1,900,-
000 in notes issued in connection with the 
financing of the first housing project for 
which authorization was granted did not 
authorize advances and notes in . an equiva
lent amouut for new and dlffererut projects.a 

THE OTHER BUSINESS CLAUSES OF SECTION 
11 (B) (1) 

We overrule the prior Commission determi
nation and find that authorization for 
financing of housing projects of this nwture 
by registered holding companies or subsidi
ary companies thereof under the Holding 
Company Act is not permissible. under the 
standards and requirements of tha,t Act. 

Section 10(c) (1) directs that we shall not 
approve "an acquisition of securttdes . . . or 
of any other interest . . . which is detri
mental to the carrying out of the provisions 
of Section 11." Section 11(b) (1) requires us 
to limit the operations of a registered hold
ing company system to a single integrated 
public-utility system (or under certain con
ditions more than one) and to "such other 
businesses as are reasonably incidental, or 
economically necessary or appropriate to the 
operations" of an integrated public-utility 
system, including interests in any other bus
iness which we find "necessary or appropriate 
in the public interest or for the protection 
of investors or consumers and not detri
mental to the proper functioning of such 
system." Section ll(b) (1) is a basic provis
ion of the Act ' designed to implement the 
legislative findings set forth in Section 1(b) 
of the Act wherein the Congress enumerated 
five sepe.ra.te cond!Jtions, each of which does 
or may, adversely affect "the national publlc 
interest, the interest of investors in the se
curities of holding companies and their sub
sidiary companies and a1fillates, and the in· 
terest of consumers .... " Paragraph (4) of 
Section 1 (b) states that such Interests are 
or may be adversely affected "when the 
growth and extension o( holding companies 
bears no relation to economy of management 
and operation or the integration and coordi
nation of related operating properties." 

.In order to give meaning to Section l(c), 
which provides, inter alia, that all the p.ro
visions of the Act shall be interpreted "to 
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meet the problems and eliminate the evils 
aa enumerated in this section", Section 11 
(b) (1) must be construed in such a way as 
to effectuate Section 1 (b) ( 4) and reflects a 
Congressional policy against acquisitions of 
!nterests in non-utility businesses that bear 
no functional relation to utllity operations. 

In connection with the adoption of Sec
tion 11(b) (1) Senator Wheeler, the manager 
of the bill in the Senate, emphasized "the 
principle that utility holding companies shall 
confine themselves to gas and elecrtic serv
ice and not continue to mix into all manner 
of other businesses." 79 Cong. Rec. 10,847 
(74th Cong., July 9, 1935). See also United 
Gas Improvement Co. v. S.E.C., 138 F. 2d 1010, 
1019 (C.A. 3, 1943) where the court stated: 

"The obvious intention of Congress in en
acting Section 11(b) (1) was to integrate 
public utility holding company systems and 
to compel holding companies subject to the 
Act to relinquish interests in unrelated util
ities as well as unrelated nonut111ty com
panies. The myriad, promiscuous activities 
and investments of some of the holding com
pany systems was a prime cause of investors' 
losses." 

Following this legislative purpose and the 
policy guidelines set forth in Section 1 (b) ( 4), 
the Commission has frequently held that the 
two "other business" clauses of Section 11 (b) 
(1), read together permit the retention of a 
nonutility business only on "an affirmative 
shoWing of an operating or, functional rela
tionship between the operations of the re
tainable utility system and the nonut111ty 
business sought to be retained, and that re
tention would be in the public interest." 6 It 
is significant to note that this interpretation 
has been sustained by the Courts of Appeals 
of four circuits. North American Co. v. S.E.C., 
133 F. 2d 148, 152-153 (C.A. 2, 1943), affirmed 
on certiorari limited to constitutional issues, 
327 U.S. 686 (1946); United Gas Improvement 
Co. v. S.E.C., 138 F. 2d 1010, 1019-22 (C.A. 3, 
1943); Arkansas Natural Gas Corp. v. S.E.C., 
154 F. 2d 597 (C.A. 5, 1946), cert. den. 329 
U.S. 738 (1946); Philadelphia Co. v. S.E.C., 
177 F. 2d 720 (App. D.C. 1949) .5 Any property 
or interest whose disposition would be _re
quired under these tests may not be ac
quired.1 

The business of Homes Corporation, which 
is non-utmty in character, is related to the 
operations of the American Natural public
utility system only in that it may help tore
habilitate and preserve areas serviced by 
Michigan Consoudated and thereby promote 
its general gas t1t1lity business. The Commis
sion has held that a customer relationship 
between a non-utll1ty company and a public 
utll1ty company is not the type of operating 
or functional relationship which Congress 
contemplated when it establlshed the stand
ards of the "other business" clauses.8 A rela
tionship based on use of the ut111ty's serv
ices could be establlshed with respect to al
most any business, and if permitted to con
stitute a basis for reta.ina.bility under the 
"other business" clauses it would enable a 
uttlity system to engage in almost any sort 
of activity contrary to the intent of Section 
11 (b) ( 1) .e We accordingly conclude that 
there has been no showing of the appropriate 
relationship between the business of Homes 
Corporation and the gas utility business of 
Michigan Consolidated. 
THE ORDINARY COURSE OF BUSINESS TEST IN 

SECTION 9 (C) (3) 

Nor does section 9(c) (3) of the Holding 
Company Act, which has been advanced by 
the Division of Corporate Regulation as a 
basis for favorable action, provided authority 
to grant the instant application. That sec
tion provides that an exemption from the 
prohibitions of section 9(a) may be granted 
for the a.cqulsitton of "such commercial 
paper and other securities ... as the Com
mission may ... prescribe as appropriate in 

Footnotes at end of article. 

the ordinary course of business of a ... sub
sidiary company [of a registered hold-ing 
company] and is not detrimellltal to the pub
lic interest or the interest of investors or 
consumers." This clearly indicates that the 
securities to be acquired must be in the "or
dinary course" of the business of the ac
quiring company. The acquisition here pro
posed would enable Michigan Consolidated 
to become engaged, through a wholly con
trolled subsidiary company, in the business 
of constructing and operating a housing de
velopment. The "ordinary course of business" 
of Michigan Consolidated is the operation 
of a retail gas business and not a housing 
project, nor are the retail gas business and 
the housing business related businesses. Sec
tion 9(<:) (3) caniliOt be employed to evade 
the proscription of Section 11 (b) (1) pro
hibiting the a.cqu1sition by a gas utility com
pany of an interest in a business unrel81ted to 
its business.10 

Further, given the construction of the 
mandate of Seotion 1 (c) , noted above, we 
ca.nn.ot find it is not detrimental to the pub
lic interest or the interest of investors or 
consumers to have a registered holding com
pany grow and extend into areas which bear 
no relationship to the integration and coor
dination of that company's integrated gas 
ut111ty system.u 

This oase differs in important respects from 
those relied upon by applicants where the 
Commission issued orders exempting from 
Section 9(a) acquisitions of small amounts 
of securities of i.ndustrial development or 
home construction companies, which in
volved only investments in, and have not in
volved ownership -and oontrol of, another 
business by the acquiring company.12 As 
noted, Homes Corporation !s wholly owned 
by and under the direction and control of 
Michigan Consolidated. 

We are fully aware of the meritorious pol
icy in the National Housing Act to assist pri
vate industry in providing programs to re
hab111tate urban areas and the public inter
est sought to be served -thereby. However, the 
Housing act does not authorize this Commis
sion to ignore the express policy findings and 
prohibitions set forth in the Public Utillty 
Holding Company Act. 

In the circuxnsta.nces, we believe the con
clusion is inescapable that the ownership 
and management of a housing corporation, 
however otherwise desirable in the context 
of other statutes, does not meet either the 
"other business" test under Section 11 re
quiring an operating or functional relation
ship to the operations of the utility system, 
or the test under Section 9{c) (3) of being 
"appropriate in the ordinary course of busi
ness" of a subsidiary company of a. registered 
holding company. 

An appropriate order will issue. 
By the Commission (Chairman Budge and 

Commissioners Needham and Herlong), Com
missioner OWens concurring in part and dis
senting in part, and Commissioner Smith 
dissenting. 

ORvAL L. DuBois, 
Secretary. 

Commissioner Owens, concurring in pa.rt 
and dissenting in part: 

I concur with the majority in finding that 
the prior authorization did not cover the 
acquisition of short term notes for the two 
new projects and that approval of invest
ment by Michigan Consolidated in the hous
ing projects cannot be based upon a. finding 
that the standards of Section 11 (b) ( 1) are 
m.et. I reiterate my opinion, expressed in the 
prior proceeding, that there is no warrant 
for departing from the prior Commission in
terpretation that the "other business" 
clauses of that Section permit the acquisi
tion of a non-utility business only if there 
is first "an affirmative showing of an oper
ating or functional relationship between the 
operations of the retainable utility system 
and the non-}ltlllty business sought to be 

retained." 18 I also adhere to the view that 
no such relationship has been shown here. 

I would, however, consider applicati'Olls of 
this kind on an ad hoc basis and, dissenting 
from the majority, I conclude that, as urged 
by the Division of Corporate Regulation, the 
special circumstance present here justify a 
specific exemption under the provisions of 
Section 9(c) (3) of _the Act. That Section 
provides tha.t we may except from the pro
hibitions of Section 9(a) the acquisition of 
securities by a subsidiary of a registered 
holding company within such limitations as 
we may prescribe as appropriate in the ordi
nary course of business and as not detri
mental to the public interest or the interest 
of investors or consumers. 

I recognize that the statutory authority 
in Section 9(c) {3) of the Act is subject to 
the Mmita;tions described therein,u and that 
acquisitions pursuant to that Section should 
be perinitted only in unusual and exception
al circumstances. The Commission has held, 
however, that the authority conferred upon 
us to exempt acquisitions by order was in
tended to permit us to consider the require
ments of the particular applicant, rather 
ltiha.n of hol<Mng comp'a.nies or their subsidi
aries .ogeneral1y .111 In this case, I have taken 
into consideration the fact that Michigan 
Consolida.ted•s prop088J. entails a relatively 
small investment in relation to its total net 
wonth; that it is a response to important ad
verse developments in a major gas service area 

- of the company a.nd is designed to remedy 
their econoinic and operating consequences; 
tha.t it is part of a Federal .program under the 
National Housing Act as amended designed 
to assist private industry in providing hous
ing for low and moderate income families 
and displaced persons; and that in the carry
ing out of its project it w111 be subject to 
an over-riding system of regulation. As a 
limited dividend corporation, Homes Cor
por.ation, in receiving long term low interest 
mortgage loans under the program, may 
not pay dividends in excess of 6% per year 
on its equity investment in the project and 
will be subject to regulations of the Federal 
Housing Administration {"FHA") with 
respect to the rents that may be charged 
and the maximum construction costs. The 
FHA requires such a mortgagor to submit 
data demonstrating the economic feasibllity 
of its project, and to enter into a regula· 
tory agreement covering the operation, main
tenance .and other aspects of the project. The 
mortgagor must keep accounts in accord-

. ance with a prescribed uniform system of 
accounts, and all plans and speclflcations 
must be approved by the FHA which also 
inspects construction .and supervises all 
stages of the project. Applicants assert that 
their proposed projects, which they hope 
will lead to others joining in a large scale 
construction of low and moderate cost hous
ing in the blighted inner-city area of De
troit, wdll effectuate natioiUlll policy and 
will help to preserve and rehabilitate the 
Detroit area as a major service area of 
Michigan Consolidated. 

I think the majority unduly constricts the 
scope of the Section 9(c) (3) exemption when 
it holds that to be entitled to such exemp
tion a transaction must also meet the stand
ards of Section 11(b) (1). Section 9(a) pro
hibits any acquisition of the type described 
therein unless the Commission has approved 
that acquisition pursuant to Section 10. Sec
tion lO(c) {1) provides that no such ap
proval is to be granted by the Commission if 
it would be detrimental to the carrying ou~ 
of the provisions of Section 11. Thus, it is 
Section 9 (a.) that makes both Sections 10 
and 1 considerations relevant to Commission 
approval of the acquisition. Section 9(c) (3) 
states explicitly that Section 9(a) shall not 
apply to an acquisition approved pursuant 
to Section 9(c) (3). By permitting an excep
tion from the requirements of Section 9(a), 
Section 9(c) (3) clearly authorizes a depar-
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ture from the requirements of Section 11 (b) 
(1) so as to allow as a.ppropriate in the ordi
nary course of business an acquisition of an 
interest unrelated to the public-utility func
tions of the holding company where the other 
stated exemptive standards are S81tisfied. 

For the reasons I have stated I .believe the 
cautionary standards of Section 9(c) (3) are 
satisfied in this ca.se, and I would approve 
the proposed acquisitions as appropriate in 
the ordinary course of Michigan Consoli
dated's business and not detrimental to the 
public interest or the interest of investors or 
consumers. I am not concerned that appli
cants may desire to undertake additional 
projects in the future. Applicants request ap
proval of two specific projects now before 
us, and any future acquisitions will require 
an application to the Commission. The au
thority and discretion granted to the Com
mission by Section 9(c) (3) provides sum
cient assurance that the limitations pre
scribed thereunder will be observed and ap
plied. 

Commissioner Smith, dissenting: 
The majority today overrules a. decision of 

the Commission with respect to the same ap
plicants made only a. year ago.10 I believe that 
the present application, as the prior one, pre
sents an ample basis for exercise of the Com
mission's authority to approve acquisitions 
which are not "detrimental to the carrying 
out" of the simplification and integration 
provisions of the Holding Company Act. This 
is so whether the acquisition is deemed to 
fall within the "other business" clauses of 
Section 11(b) (1), upon which I would place 
primary reliance, or by way of an exemption 
within the provisions of Section 9(c) (3) upon 
which Commissioner Owens would grant the 
application. 

In its prior decision, the Commission did 
not attempt to spell out definitive guidelines 
to the range of permissible acquisitions which 
a holding company system might undertake 
pursuant to Congressionally recognized hous
ing programs. Nor was there any need to do 
so. Based upon the record developed in that 
case--which is virtually identical with the 
record before us here--the Commission deter
mined that the application should be 
granted.U The majority now flatly precludes 
any administrative a.ccommodation of the 
policies of the Holding Company Act to the 
policies of the Housing Act. Yet changes in 
our social and economic environment, to 
which many corporations are seeking to 
respond, affect utility holding companies as 
well as other members of the corporate 
community. 

As was stated last year: 
"This overwhelmingly necessary and yet 

relatively limited investment of private capi
tal cannot, in our view, be considered 'detri
mental to the carrying out' of the simplifica
tion and integration provisions of the Hold
ing Company Act. Investment of private 
capital for such a purpose has been generally 
determined by Congress to be in the national 
interest and specifically determined by man
agement to be in the corporate interest-and 
both determinations have been made on the 
basis of compelling and uncontroverted facts 
of great significance to both the country and 
the company." 

My full views regarding the application of 
Section 11(b) (1) to a. project such as those 
here involved are set forth in the prior case. 
While adhering to those views I shall not re
peat them here, except to note that I there 
analyzed the cases and statutory provisions 
cited by the majority and reached a. d11ferent 
conclusion. 

The Act is not, as the majority construes 
it, an infiexible limitation of registered hold
ing company systems to the hole business of 
providing utility services. If Congress had 
wished to impose that result, it could readily 
have done so in the Act. The fact is that it 
did not. To the contrary, Section ll(b) (1) 
expressly delegates to the Commission the 

power to "permit as [i] reasonably incidental, 
or economically necessary or appropriate to 
the operations of one or more integrated pub
lic-ut111ty systems the retention of an in
terest in any business (other than the busi
ness of a. public-ut111ty company as such) 
which the Commission shall find [ 11] nec
essary or appropriate in the public interest 
or for the protection of investors or consum
ers and [til] not detrimental to the proper 
functioning of such system or systems" (em
phasis added) . 

As the majority correctly points out, the 
Congressional delegation was certainly not 
an invitation to permit ut111ty systems to 
engage in any sort of business merely be
cause that enterprise might be located within 
the utility's primary service district and 
would thereby provide a. source of revenue to 
the utility.18 But that is not what is involved 
here. Here we have two local housing projects, 
desperately needed by the community which 
applicants are committed to serve, promoted 
and regulated by the federal government as 
a. high national priority, and requiring only 
a relatively small commitment of ca.pital. In 
the circumstances here I can see no basis for 
finding that the housing projects would in 
any way be "detrimental to the proper func
tioning of'' the utility system. 

The questions left then are whether the 
"other business" here is reasonably inciden
tal or economically necessary or appropriate 
to the operations of the utility system, and 
necessary or apprcpriate in the public inter
est or !or the protection of investors or con
sumers. Essentially the same questions arise 
under Section 9{c) (3); namely, whether the 
proposed acquisition may be approved as 
being "appropriate in the ordinary course of 
business . . . and as not detrimental to the 
public interest or the interest of investors or 
consumers." 

The fulcrum of any reasoned analysis of 
these questions is the term "business." Cor
porate business functions are becoming 
broader in concept than a strict limitation 
to operations, and engagement in relevant 
community affairs is becoming a. customary 
corporate role. Public utility companies in 
particular, to a. far greater extent than many 
other industrial concerns, have a basic com
mitment to the areas they serve. In essence, 
the Holding Company Act sought to insure 
that commitment. It is not possible for a. 
utillty simply to pull up stakes and move to 
another area when its existing service district 
becomes dlmcult or impossible to service em
ciently and at maximum profit to its share
holders. If large portions of the service area. 
become dilapidated and unfit for habitation, 
the utility must face not only a. possible re
duction in revenue but the additional ex
pense and burden of servicing areas that lie 
beyond the service vacuum created by such 
conditions. 

By its enactment of the National Housing 
Act, Congress sought to involve large Amer
ican corporations in a. concerted effort to al
leviate one of the primary social and eco
nomic problems of our urban society-inade
quate housing, and all that entails. The Con
gressional mandate stems from a. growing 
recognition by the corporate community it
self that primary business purposes cannot 
be isolated from the fulfillment of basic so
cial needs. It is becoming increasingly dim
cult to conduct business as usual unless ac
tion is taken to alleviate critical problems 
of our urban communities. In this case the 
Commission is being asked only to permit 
(not require) applicants to make a. relatively 
small contribution to their community. The 
keystone of the Housing Act is a voluntary 
commitment of capital by private corpora
tions, buttressed by federal mortgage loans 
and governmental supervision. Applicants 
made that commitment 1n an enlightened 
way and with full appreciation of its busi
ness as well as social purpose. Viewed in nar
row terms, it is of course true that these in-

vestments do not directly fa.cillta.te the serv
ices of providing energy, heat, light or power. 
However, as noted in the Commission's 
opinion last year, the Act does not require 
a. direct relationship it the requirements of 
the "other business" test are met. 

In light of the Congressionally recognized 
relevance of the present investments, I think 
it can readily be found that those invest
ments are, under Section 11 (b) (I), both 
reasonably incidental and economically nec
essary or appropriate to the operations of 
the utlllty system. As the ~ppllcants have 
demonstrated, the proposed housing projects 
involve modest commitments of ca.pltal and 
provide an economic return on those invest
ments both to investors and consumers. For 
the same reasons the investments are like
wise, under Section 9(c) (3), "appropriate in 
the ordinary course of business" under any 
construction of that term which takes into 
account the dynamics of contemporary cor
porate functions and responsibUlties. It 1s 
equally clear that the investments are nec
essary or appropriate in the public interest 
or for the protection of investors and con
sumers. The underlying social purpose and 
policy basis of these investments are entirely 
consistent with the broad conceptions of the 
public interest embodied in the Holding 
Company Act. 

The Congressional recognition of the im
portance of corporate participation in the 
rehabilitation and rebulldlng of our urban 
communities reflects a realistic view of the 
changing needs of American society. The 
same sense of realism should pervade the 
application of the standards for acquisitions 
under Sections 9 and 10 of the Holding Com
pany Act. The anachronistic analysts of the 
majority's decision neither a.chieves the ob
jective of corporate economic responsiblllty 
with which the Act was concerned nor is it 
in keeping With the broader notions of cor
porate social responsib111ty which have been 
evolving since its enactment some 35 years 
ago. 

FOOTNOTES 
1 Michigan Consolidated Gas Company 

Holding Company Act .Release No. 16331: 
Commissioners Smith and Wheat held that 
the acquisition by Michigan Consolidated of 
stock and notes of Homes Corporation was 
permissible under the "other business" 
clauses of Section 11(b) (1) of the Act. Com
missioner Owens, while concluding that such 
acquisitions qould not be authorized under 
the standards of Section 11 (b) ( 1) , concurred 
in the authorization, finding that the trans
actions could qualify as exempted acquisi
tions in the ordinary course of Michigan 
Consolidated's business under Section 9 (c) 
{3). Chairman Budge dissented holding that 
such acquisitions met neither the tests ot 
Section 11 (b) ( 1) nor those of Section 
9(c) (3). 

• As of May 15, 1970, six additional notes 
had been issued as follows: two on April 15, 
1970, in the amounts of $70,000 and $15,000; 
two on May 13, 1970, in the amounts of 
$140,000 and $30,000; and two on May 15, 
1970, in the amounts of $200,000 and $227,832. 

1 In view of the illegality of the transac
tions respecting the two projects, Michigan 
Consolidated must divest itself of the inter
ests concerned. We of course do not hereby 
intend to and we do not undertake to with
draw or set aside the previous authorization. 
~As the Supreme Court noted, in sustain

ing the constitutionality of Section 11 (b) ( 1) 
in North American Co. v. S.E.C., 327 U.S. 686 
704, note 14 (1946), Section 11 is "the very 
heart of the title." 

5 General Public Utilities Corporation, 32 
S.E.C. 807, 839-40 (1951) and cases therein 
cited; United Light and Railways Company, 
35 S.E.C. 516, 519 (1954); Philadelphia Com
pany, 28 S.E.C. 35, 74-6 (1948). Of. the state
ment in North American Co. v. S.E.C., 327 
U.S. 686, 697 (1946), that "other holdings 
may be retained only if their retention is 
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related to the operations of the retained 
utility properties." (Emphasis supplied). 

6 In Engineers Public Service Company, 12 
S.E.C. 41, 72-78, 90-93 (1942), the Commis
sion required divestiture of certain non
utility properties for lack of the necessary 
functional relationship, but the Court of 
Appeals for the District of Columbia Circuit 
reversed, holding that such relationship was 
not required. Engineers Public Service Co. v. 
S.E.C., 138 F. 2d 936, 946-948 (1943). The Su
preme Court granted certiorari, 322 U.S. 723 
(1944), but aftet.: a voluntary divestment of 
the properties by the company, the judgment 
below was vacated for mootness, 332 U.S. 788 
( 1947). Subsequently in Philadelphia Co., v. 
S.E.C., supra, the Court of Appeals noted its 
prior opinion and, by its reference to the 
Supreme Court's opinion in North American 
(noted in the text above) expressed its ap
proval of the functional test. 

1 Texas Utilities Co., 21 S.E.C. 827, 829 
(1946). 

8 The North American Company, 32 S .E.C. 
169, 183 (1950); Cities Service Power & Light 
Company, 14 S.E.C. 28, 29 (1943). 

9 Philadelphia Company, 28 S.E.C. 35, 73 
( 1948) ; Cities Service Power & Light Com
pany, 14 S.E.C. 28, 39 (1943) and cases cited. 

to It is suggested that the provisions of 
Section 9(c) (3) permit departure from the 
standards of ~tion 11(b) (1) so as to allow 
as appropriate in the ordinary course of busi
ness an acquisition unrelated to the public 
utility functions of the acquiring company. 
This construction would permit the acquisi
tion, contrary to the clear Congressional 
intent, of any security the Commission, in its 
discretion, stated was in the "ordinary course 
of business" of the acquiring company. This 
would permit the Commission to ignore the 
mandate of the _statute and would nullify 
the carefully drawn provisions of Section 11 
(b) (1) which restrict registered holding com
pany systems to the operation o'f public util
ity properties and other properties opera
tionally related thereto. 

u This conclusion is confirmed by the fact 
that Michigan Consolidated contemplates 
undertaking similar projects of approximately 
500 units per year. Such an undertaking 
neoessarily requires the further acquisition 
of large tracts of land, and, perhaps, the 
construction of community and shopping or 
other commercial facilities as permitted 
under the National Housing Act. 

u Consolidated Gas Supply Corporation, 
Holding Company Act Release No. 15877 (Oc
tober 17, 1967). see also Columbia Gas of 
Pennsylvania, Inc., Holding Company Act Re
lease No. 16078 (May 29, 1968), and The 
Peoples Natural Gas Company, Holding Com
pany Act Release No. 16049 (April 30, 1968). 
While these last two cases were not spe
cifically issued under Section 9(c) (3), the 
acquisitions were o~ the type allowable under 
that section. 

ta Michigan Consolidated Gas Company, 
Holding Company Act Release No. 16331, 
concurring statement, page 8, and cases there 
cited (March 31, 1969) ~ 

u Of. In re Electric Bond & Share Co., 113 
F. Supp. 547 (U.S.D.C., S .D.N.Y. 1953) 

15 Electric Bond and Share Company, 35 
S.E.C. 236,240 (1953), plan enforced, U.S.D.C., 
S .D.N.Y. (Civ. No. 83-49, July 16, 1953, 
unreported) . 

1 6 Holding Company Act Release No. 16331 
(March 31, 1969). 

11 I agree with the majority's conclusion 
that the Commission's prior decision did not 
authorize the projects here involved. 

18 As the Commission said last year (Hold
ing Company Act Release No. 16331, p. 6) : 
" ... in finding that this investment, so 
relatively small for Michigan Consolidated 
and its parent but so relatively important for 
the community, meets the public interest 
and relationship standards of Section 11, we 
would certainly not be authorizing com
panies under the Act to launch into a.cquisi-

tions of diverse commercial enterprises, or to 
commit disproportionate resources to un
needed housing projects, or to abuse their 
natural monopoly position in non-equity ac
tivities" (footnote omitted). 

[United States of America before the Securi
ties and Exchange Commission, June 22, 
1970, Administrative Proceeding File No. 
3-2111] 

IN THE MATTER OF MICFnGAN CONSOLIDATED 
GAS Co., MICHIGAN CONSOLIDATED HOMES 
CORP., DETROIT, MICH. {70-4778), PUBLIC 
UTILITY HOLDING COMPANY ACT OF 1935, 
ORDER DENYING PROPOSED ACQUISITION 

(Holding Company Act Release No. 16763) 
Michigan Consolidated Gas Company 

("Michigan Consolidated"), a public-utility 
subsidiary company of American Natural 
Gas Company, a registered holding company, 
and its wholly-owned subsidiary company, 
Michigan Consolidated Homes OOrporation 
("Homes Corporation"), a non-utility com
pany, filed an application-declaration and 
amendments thereto pursuant to the Public 
Utlllty Holddng Company Act of 1935 ("Act"), 
and rules thereunde-r respecting the proposed 
issue and sale by Homes Corporation, and the 
acquisition by Michigan Consolidated, of 
shares of common stock and notes of Homes 
Corporation. 

After appropriate notice, the Commission 
has considered the record and has this day 
issued its Findings and Opinion, on the basis 
of said Findings and Opinion 

IT IS ORDERED, that said application
declaration, as amended, be, and it hereby is, 
denied and not permitted to become effec
tive. 

IT IS FURTHER ORDERED that (a) 
Homes Corporation forthwith divest itself of 
all its interests in the Inkster, Michigan, 
project and the Elmswood Park Rehabllita
tion Project No. 1; and (b) Michigan Con
solidated forthwith divest itself of all its in
terest in Homes Corporation acquired to 
finance the Inkster, Michigan, project and 
the Elmswood Park Rehabllitation Project 
No.1. 

By the Commission. 
ORVAL L. DuBoiS, 

Secretary. 

[United States of America before the Se
curities and Exchange Commission, Au
gust 2, 1970, Administrative Proceeding 
File No. 3-2111] 

IN THE MATTER OF MICHIGAN CONSOLIDATED 
GAs Co., MICHIGAN CoNsOLIDATED HoMEs 
CORP., DETROIT, MICH. {70-4778), PuBLIC 
UTILITY HOLDING COMPANY ACT OF 1935, 
MEMORANDUM OPINION AND ORDER DENYING 
MOTION 

(Holding Company Act Release No. 16819) 
Michigan Consolidated Gas Company, a 

gas utillty subsidiary company of American 
Natural Gas Company, a registered holding 
company under the Public Utility Holding 
Company Act of 1935, and Michigan Con
solidated Homes Corporation, a. wholly
owned non-utility subsidiary of Michigan 
Consolidated Gas, filed a. motion for an in
terim order of the Commission authorizing 
movants to complete the construction and 
financing of the two housing projects of 
which they were directed to divest them
selves by the Commission's order of June 22, 
1970 (Holding Company Act Release No. 
16763). 

Mova.nts asserted that the requested au
thorization is a necessary step in imple
menting the Commission's divestiture order. 
They argued that divestment of the housing 
projects is a. complicated and time-consum
ing process and that the authorizations 
would avoid undue loss and damage to appli
cants. The Division of Corporate Regulation 
of the Commission opposed the motion. It 
argued that the motion sought to have the 
Commission approve what the Commission 

expressly decided it has no authority to ap
prove although movants did not suggest that 
the Commission rescind or amend its order 
of June 22, 1970. , 

The Commission after consideration of the 
matter, agreed with the position of the Di
vision that to grant the motion would be 
inconsistent with and in derogation of the 
Commission's prior order, which held that 
construction and operation of the two hous
ing projects could not be authorized under 
the Act. This case differs from others where 
acquisitions were authorized subject to di
vestiture. In those cases the permitted in
terim acquisitions related to properties 
which had been laWfully acquired originally, 
or to properties whose acquisition was in
cidental to an authorized acquisition of 
other properties whose acquisition and re
tention met the standards of the Act. In 
this case the properties involved were ac
quired improperly without the requisite 
prior approval of the Commission, and have 
been found to be of a kind whose acquisi
tion is prohibited by the Act. 

Accordingly, it is ordered that the motion 
for interim authorization be, and it hereby 
is denied. 

By the Com~i·ssion (Chairman Budge and 
Commissioners Needham and Herlong, with 
OOmmissioner Owens concurring), Commis
sioner Smith dissenting. 

ORVAL L. DuBoiS, 
Secretary. 

Commissioner Owens, concurring: 
Movants assert, in effect, that the majority 

of the Commission in its decision of June 22, 
1970 merely ordered a divestiture which can 
be stayed by the Commission upon a proper 
showing. That is not the case. The majority 
determined that the Commission is not stat
utorily empowered to permit utility holding 
companies to engage in activities such as 
those for which Michigan OOnsolidated 
sought exemption. While I dissented from 
the majority opinion of June 22, 1970, I do 
not believe that the Commission now should 
permit movants to do indirectly by motion, 
even on an interim basis, that which the 
OOmmission has already determined it has 
no power to permit them to do directly by 
exemption. I therefore concur in the denial 
of the motion. 

Commissioner Smith dissenting: 
Miehigan Consolidated asserts that the 

requested authorization is a necessary and 
appropriate step in implementing the Com
mission's divestiture order. In support it 
contends that divestment of these housing 
projects is a complicated and time-consum
ing process, particularly because they in
volve Government Housing programs admin
Istered by the Federal Housing Administra
tion, and that the requested authorization is 
necessary both to an orderly implementation 
of divestiture and to avoid unnecessary loss 
and damage. If this were shown to be so, and 
a concrete program adopted for divestment 
as soon as practicable, I would grant the 
authorization rather than further penalizing 
the company and the projects under the 
Commission's prior order. The Commission 
has in the past shown a. strong sense of prac
ticality in the area of 1935 Act divestiture.l 
In order to consider the motion, I would 
have required Michigan Consolidated to 
provide us with a more detailed and specific 
statement of the items and amounts of 
asserted loss and damage that would be 
involved in a divestiture of the two projects 
without the interim authorization sought, 

1 See, for example, Louisiana Gas Service 
Company, 40 S.E.C. 193, 195, 198-199 (1960); 
Pennzoil Company, Holding Company Act 
Release No. 15963 (February 7, 1968) p. 13; 
Penzoil United, Inc., Holding Company Act 
Release No. 16481 (September 23, 1969) pp. 
2-3; Illinois Power Company, Holding Com
pany Act Release No. 16574 (January 2, 1970) 
p. 12. 
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and also an undertaking detailing the spe
citic steps and time sequences proposed for 
the prompt divestiture of such projects 
pursuant to the Commission's prior order 
assuming the interim authorization were 
granted. 

(United States of America before the securi
ties and Exchange Commission, september 
8, 1970, Administrative Proceeding File 
No. 3-2444] 

IN THE MATTER OF OHIO POWER Co., CAMBRIDGE 
HoUSING, INC., CANTON, OHIO (7o-4881), 
PuBLIC UTILITY HOLDING COMPANY ACT OF 
1933, MEMORANDUM OPINION AND ORDER 
(Holding Company Act Release No. 16825) 

ACQUISITION OF SECURITIES OF NON-UTILITY 
COMPANY BY PUBLIC UTILITY SUBSIDIARY 
COMPANY OF REGISTERED HOLDING COMPANY 
Application under Sections 9(a) and 10 of 

Public Utility Holding Company Act of 1935 
for approval of proposed acquisition, by pub
lic-utility subsidiary company of registered 
holding company, of securities of non-util
ity subsidiary company which proposes to 
construct low and moderate income housing 
project pursuant to National Housing Act, 
denied, as not meeting standards of that Act. 

Ohio Power Company ("Ohio Power"), a 
public-utility subsidiary company of Ameri
can Electric Power Company, Inc., a registered 
holding company, and its wholly-owned sub
sidiary company, Cambridge Housing, Inc. 
("Cambridge Housing"), a nonutillty com
pany recently organized under Ohio law, 
have filed an application-declaration, and 
amendments thereto, with this Commission 
pursuant to Sections 6, 7, 9(a) (1), 9(c) (3), 
10, 11, and 12 of the Public Utility Holding 
Company Act of 1935 ("Act") and Rules 43 
and 45 promulgated thereunder regarding 
the following proposed transactions. 

Ohio River distributes electric energy at 
retail in various cities and towns in the State 
of Ohio, including the City of Cambridge. 
Cambridge Housing was organized for the 
purpose of constructing, owning and operat
Ing low and moderate income housing proj
ects under Section 236 of the National Hous
ing Act, as amended. As an initial project, 
Cambridge Housing proposes to construct 
approximately 100 housing units on twelve 
acres of land ln Cambridge. 

Ohio Power proposes to acquire, and Cam
bridge Housing proposes to issue, up to 500 
shares of common stock, par value $1,000, to 
provide equity capital as required. Cam
bridge further proposes to obtain funds of 
up to $2,500,000 for pre-operating and con
struction expenditures (1) by obtaining 
construction advances approved by the FHA, 
(2) by conventional borrowings from local 
banks (to be guaranteed by Ohio Power if 
required), or (3) by borrowing from Ohio 
Power, depending on the availabillty and 
attractiveness of each alternative. No ap
proval or consent of any regulatory body, 
other than this Commission, is necessary for 
the proposed transactions. 

Public notice of the application-declara
tion was issued (Holding Company Act Re
lease No. 16813), pursuant to which inter
ested persons were given an opportunity to 
request a hearing. No hearing has been re
quested or ordered, and Ohio Power has 
agreed that we may consider the matter on 
the basis of the record as it now stands. 

In light of our decision in Michigan Con
solidated Homes Corporation on June 22, 
1970 (Holding Company Act Release No. 
16763) • we must deny the application-dec
laration. The housing project, which in all 
relevant respects is identical with that pro• 
posed by Michigan Consolidated, lacks the 
operating or functional relationship required 
by Section lO(c) (1), which incorporates 
Section 11 (b) (1), between such a nonut111ty 
business and the operations of an integrated 
public-utility system. Nor, for reasons there 
stated, may we exempt the acquisitions un-

der the provisions of Section 9 (c) (3) of the 
Act. We have also dented a similar applica
tion in Mississippi Power & Light Com
pany, Holding Company Act Release No. 
16814 (August 20, 1970). 

It is ordered, accordingly, that said appli
cation-declaration, as amended, be, and it 
hereby is, denied and not permitted to be
come effective. 

By the Commission (Chairman Budge and 
Commissioners Needham and Herlong). 

ORVAL L. DuBoiS, 
Secretary. 

Commissioner Owens, concurring in part 
and dissenting in part: 

I reiterate my opinion as expressed in the 
Michigan Consolidated and Mississippi Power 
& Light Company proceedings (Holding Com
pany Act Release Nos. 16331, 16763, and 16814, 
respectively). I concur in finding that Sec
tions 10(c) (1) and ll(b) (1) do not permit 
a public utllity holding company registered 
under the Act or a subsidiary company there
of to engage in the housing business. I feel, 
however, that the factual situation presented 
by Ohio Power's application closely parallels 
the facts in the Michigan Consolidated and 
Mississippi Power & Light proceedings, and 
am of the opinion that, under these special 
circumstances, an exemption under Section 
9(c) (3) is justified. I, therefore, would ap
prove this application pursuant to Section 
9(c) (3) . 

Commissioner Smith, dissenting: 
I adhere to the views I expressed in the 

Michigan Consolidated and Mississippi Power 
& Light proceedings and I would approve 
the application. 

EQUAL EDUCATIONAL 
OPPORTUNITY 

Mr. McCLELLAN. Mr. President, today 
I placed a statement in the hearing rec
ord of the Select Committee on Equal 
Educational Opportunity. This state
ment primarily concerned the segre
gated status of the Boston public 
schools-a status which present and past 
administrations have failed to challenge. 

This statement contained many sup
porting exhibits, among them a letter 
from Mr. Stanley Pottinger, head of the 
Office for Civil Rights of the Depart
ment of Health, Education, and Welfare. 
Mr. Pottinger's letter related a 46-per
cent increase in segregated schools in 
Boston. This, of course, occurred during 
the period that Southern schools were be
ing forced to integrate and the South 
and southern politicians were being 
chastised for bigotry and racism. The 
figures shown in this statement and these 
exhibits show unquestionably that if 
school segregation results from a sole 
causal factor of bigotry and racism, the 
cities of Boston, Detroit, and Chicago 
are at least as possessed of those quali
ties as any Southern State. In addition, 
the officials and citizens of these cities 
have not demonstrated the same quality 
of honesty and straightforwardness that 
the South has shown on this issue. In
deed, the North has been accused by 
many of hypocrisy, and by a northern 
Senator of "monumental hypocrisy.'' The 
facts in Boston are not new. Bigotry and 
racism have been prevalent and detailed 
in that city for several years. In October, 
1967, "Death At An Early Age," written 
by Jonathan Kozol, was published. This 
book was a winner of the national book 
award and has received wide publicity. 

I cannot, at this time, go into more 
detail as to its contents, but I will state 

that therein the open enrollment·, or 
freedom -of -choice policy, was deplored 
as a Boston method of achieving segre
gation. Teachers in the Boston schools 
were quoted as referring to a ghetto 
school as a zoo, and the pupils thereof 
as animals. The debate then was whether 
Boston should integrate in the same 
manner and to the same degree as many 
of its young citizens pressed upon the 
South in their frequent promotion of 
civil disturbances in the South. Accord
ing· to Mr. Kozol, a few Boston citizens 
at mass meetings in 1965, "did not hesi
tate to draw a line of similarity between 
the events that were then taking place 
in Alabama and the less bloody but, in 
the long run, no less destructive proc
esses of injustice that were being carried 
out within the Boston public schools." 
The statement which I made today, be
fore the Select Committee illustrates the 
extent to which the citizens of Boston 
ignored and promoted racial injustice 
in Boston while simultaneously berating 
the South 

Mr. President, the statement I made 
today before the Select Committee 
clearly and unequivocally shows that 
our Government has been and still is 
pursuing a double standard-a dual pol
icy-with reference to enforced inte
gration in our public school system. It 
enforces integration; it forces integra
tion in the South by injunctive relief, by 
other court actions, and by invoking 
sanctions <withholding Federal aid to 
schools in the South) while ignoring, 
tolerating, and condoning school segre
gation in the North. Mr. President, this 
dual policy is a serious reproach to the 
integrity of our Government. 

Mr. President, I ask nnanimous con
sent that the text of my statement and 
the additional material be placed in the 
RECORD. 

There being no objection, the items 
were ordered to be printed in the REcoRD. 
as follows: 

MONUMENTAL HYPOCRISY; BOSTON, MASS. 
In the debates on the Senate floor leading 

to the establishment of this Committee, the 
charge was made that the North was guilty 
of "monumental hypocrisy" in its efforts to 
force integration upon the South, while the 
North became increasingly segregated. In de
fense to these charges of monumental hypoc
risy, the question was asked of the South, 
"What about the continuing efforts to evade 
the constitutional mandate with 'freedom 
of choice' and slmllar plans?" 1 At this point 
in the hearing record we are confronted wdth 
"freedom of choice plans," better known in 
Boston, Massachusetts, as the "open-enroll
ment policy." 

In August of 1965, Boston Massachusetts, 
enacted a Racial Imbalance Aot. The law pro
vides for elimination of racial imbalance in 
the Boston school system. The remedy for 
failure to eliminate imbalance is that the 
Oomm.issioner of Education must refuse to 
certify all State aid for that system. This 
requirement is unique in the 50 States. un
der that law, the State Board or Education 
voted unanimously to withdraw aid from the 
Boston school system in 1966. Insofar as I 
have been able to determine aid was never 
terminated. 

Boston also has a number of programs 
which have received wide publicity, designed 
to produce integration between minori<ty 
groups and suburban students. 

Footnotes at end of article. 
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That is the facade. That is the image of 

Massachusetts and of Boston-the city often 
represented as the cradle of American Uber
ty. which has ostensibly taken great strides 
to exercise leadership in the nation in the 
field of quality integrated education. In 
hearings before the Education Subcommit
tee of the Senate Committee on Labor and 
Public Welfare. Boston was pictured in terms 
of its unique racial imbalance law and its 
progressive integration programs as well as 
its open-enrollment policy. The question 
was then posed as to the net result of these 
programs." 

Let us now look at the realities prevaUing 
in the North and Massachusetts in general 
and then Boston in particular. 

During the senate debates leading to the 
establishment of this Committee, another 
question was asked of the South-"What 
about the monumental hypocrisy of trying 
to ftnd some way to develop private schools, 
or to close the public schools, made by 
Governors of states. somehow to avoid the 
constitutional mandate of equal educational 
opportunity?" a The latest available statis
tics show that the State of New York has 
816,600 students in private schools whereas 
the entire eleven southern states have only 
669,700 such students.' Massachusetts has 
done much better in this regard, it only has 
234,300 in private schools. This does not, of 
course, exceed the eleven southern states; it 
only exceeds by 20,000 students the combined 
private school populations of Alabama, Ar
kansas, Georgia, Mississippi, North Carolina, 
South Carolina. Tennessee, and Virginia. 

What has happened in the City of Boston 
tn response to its much touted drive to 
achieve quality integrated equal educational 
opportunity? According to the Department 
of Health, Education, and Welfare, Boston 
had 198 schools in 1966. Of these 198 schools, 
47 contained more than 60 per cent non
Whites. In 1969, Boston operated 199 schools. 
Of these 199 schools, 70 contained more than 
60 per cent non-Whites. Thus Boston has 
increased its predominantly minority group 
schools by 46 per cent while simultaneously 
publicizing its attempts to provide quality 
integrated education. In addition, Boston 
has now achieved 48 schools with more than 
80 per cent minority group students. This is 
the net result of Boston integration "ef
forts." 5 

There reportedly is a great deal of trans
portation to achieve integration in the Bos
ton area, but it should be noted that gen
erally the-school does not pay for the trans
portation, and students are allowed to trans
fer to schools outside the Boston school dis
trict. Although this has been touted in 
connection with inner-city Blacks attend
ing suburban schools, the only group which, 
generally speaking, can internally finance 
transfer of its children to schools outside 
Boston 'is White, his "WhLte flight" report
edly is what made the Solomon Lewenberg 
school a 95 per cent Black school.8 It should 
also be noted that Massachusetts General 
Laws Annotated, Chapter 71, Section 37D, 
provides that "no school committee or re
gional school district committee shall be re
quired as part of its plan to transport any 
pupil to any school outside its jurisdiction 
or to any school outside the school district 
established for his neighborhood, 1f the par
ent or guardian of such pupil files written 
objection thereto with such school commit
tee." Thus the neighborhood school is pre
served !or those who want it-in Boston. 

We have heard much concerning the ne
cessity of faculty desegregation in the South, 
and of the inJustices perpetrated when Black 
teachers lose their positions due to elimin
ation of need for teachers in many instances 
when schools are merged. These Black teach
ers who seem to be surplus may Wish to know 
that Boston is in great need of ~~ro teach-

Footnotes at end of article. 

ers. Boston has only 5 per cent Negro teach
ers and 28.7 per cent Negro students:r If the 
law is enforced equally across the United 
States there obviously is a great need for 
Black teachers in Boston. 

I now turn to examination of the legal re
sponse, both from Federal and State author
ities. As indicated in the hearing, this mat
ter came to my attention through the testi
mony of Neil Sullivan, Commissioner of Ed
ucation in Boston, Massachusetts. In view of 
the facts as they have developed, I am ex
tremely curious as to the reasons for which 
the Commonwealh of Massachusetts has de
clined to take action to implement its own 
laws.8 Boston and Massachusetts officials 
have watched Boston segregate, with legally 
sanctioned freedom of choice as a prime tool 
to achieve their segregation. They have es
tabll&hed racially identiftable schools in Bos
ton. The State Commissioner of Education 
has complained of this policy to our Com
mittee; yet the State, whatever its actions 
may have been under its law, has only 
achieved increased segregation in Boston. 
Federal omcials did not bring Boston to the 
Committee's attention-indeed they ap
parently did not bother to brief the Attorney 
General on the Boston situation before his 
appearance on August 13. 

Lest I be misunderstood, I state that this 
1s not a partisan attack on the Republican 
Administration. They have only been in omce 
since 1969. Segregation caused by leg-al ac
tion in Boston has been apparent and in con
troversy at least since 1966. State omcials 
have not enforced State laws. Former Justice, 
and Health, Education, and Welfare omcials 
have not enforced the Federal law in 
Boston. 

The facts requiring action in this case are 
clear. They were specifically called to the 
attention of the Civil Rights Division (in 
the Department of Justice) in December 
1969.11 The response, on January 16, 1970. 
was that a parent must complain.1o Such 
a parental letter was forwarded to the Jus
tice Department on January 22, 197o.u It is 
now September 1970, and no action, other 
than some kind of an abbreviated investi
gation, has been slowly taken. I call upon 
the Administration to explain why its efforts 
in the North ar-e not at least as vigorous 
and forceful as is its efforts in the South. 
Common northern excuses are that the South 
has had seventeen years to correct their 
racial problems and the North also should 
have seventeen years. My answer is that they 
have had those same seventeen years. In 
addition, Boston has been in court as early 
as 1966. They have declined to correct the 
situation, and Lndeed have worsened it. Both 
the Attorney General and secretary Richard
son are publicly committed to enforcing the 
law nationwide. Is it not time to take action 
in the North where these flagrant violations 
are known to exist? They have had eight 
months to investigate a situation in Boston 
which would be, under their interpretation 
of the law, clearly illegal in the South. As 
we all know, action would long since have 
been taken if the Boston events had occurred 
anywhere in the south. We can be sure 
that no federal funds would be available to 
any southern c:l.ty for the 1970 school year, 
if that city had actively proposed segre
gation and refused to correct the condition 
as iSc> the case i.n Boston. 

At this point I wish to turn to a concrete 
example of the discrimination being prac-

• ticed against the SOuth. I recently received 
a letter dated August 20, 1970, from three 
citizens of McCrory, Arkansas. These citizens 
live "in a farming community very close to 
McCrory. Because of historical factors not 
relevant to the present controversyJ chlldren 
of this community attended the schools of 
an adjacent district, Cotton Plant, rather 

"' than the McCrory schools. They receive their 
mail from McCrory and their telephones are 
connected with_ the McCrory exchange. All 

of their trade is done through McCrory. The 
children of this community obtained the 
consent of all necessary local omcials in both 
the McCrory and the Cotton Plant schools 
to attend school in the McCrory district. 
McCrory is integrated, as is Cotton Plant, 
although Cotton Plant apparently has a 
higher percentage of Black pupils. Due to 
obJections voiced by the Department of 
Health, Education, and Welfare, McCrory 
omcials reversed their decision and these chil
dren will not be allowed to attend the Mc
Crory schools. Let us contrast the situation 
in McCrory with that in Massachusetts. 

Massachusetts General Laws Annotated, 
Chapter 76, section 12B, provides ". . . any 
child may attend the public school where he 
does not reside upon such terms as the 
school committee of such town where he 
does not reside shall fix; . . ." Thus, in Bos
ton, students may transfer not only from 
one high school to another in the City, they 
also have legislative approval for transfer 
out of Boston to the suburbs. I have pre
viously given the figures supplied by HEW 
which indicate the degree to which Boston 
has segregated over the past three years. The 
exhibits reflect the belief of concerned Bos
ton citizens that the open-enrollment poli
cies have substantially increased the degree 
of segregation in Boston. Mr. Pottinger's 

~letter reflects the opinion of HEW that the 
open-enrollment policy played a large part 
in the segregation of the Lewenberg High 
School. The facts I have related to this point 
are indeed, to me, astonishing. I had thought 
that surely the legions of Massachusetts citi
zens and representatives who preached the 
value of integration were consistent. Yet I 
ftnd, to the contrary, that even as they 
preached Southern integration, they were 
segregating their own society. 

According to Boston Herald Traveler and 
Boston Globe reports of allegations made by 
a mother whose child attends the Lewenberg 
Junior High School, the situ81tion is even 
worse than presently set out. This mother 
testified that conditions in the Lewenberg 
High School, brought about by open enroll
ment, were "pure bedlam." 11 

In an effor-t ·to remove her child from this 
place of bedlam. she moved out of the 
Lewenberg district and attempted to send 
her child to the Washington Irving School 
ten blocks from her home. She was refused 
permission to transfer her child to the dis
trict in which she resided, and was forced to 
send her child back to the Lewenberg school 
because there were vacancies there and Wash
ington Irving was crowded. We all know why 
there were vacancies at Lewenberg-Boston 
omctals had aided Whites to leave Lewenberg, 
thus creating the vacancies. Here we have a 
concrete example of northern action, as op
posed to northern talk. No matter how many 
meaningless laws are on the Massachusetts 
books, no matter how many Massachusetts 
leaders praise the virtue of integration, the 
deeds in Massachusetts, sadly, repudiate and 
violate the law, and in the Black mother's 
case, tragically, imposes and enforces a rank 
injustice. 

While the citizens in Arkansas who wish to 
attend a school in the town with which they 
are connected in every way are denied that 
right, the city of Boston, Massachusetts, not 
only allows transfers, they then force Black 
children back into the ghetto schools froin 
which the Whites have been allowed to 
transfer. 

Mr. Pottinger also reported on the situa
tion in Detroit, where the Administration has 
taken no action.13 The NAACP has filed suit 
in Detroit pointing out that "a northern leg
islature has adopted the judicially discredited 
southern tactic of interposition and nulli
fication (commonly known as State's 
rights) ... ""-' 

Not mentioned in the newspaper article 
is the adoption of a freedoD of choice plan 
by the same ·Michigan legislature. Children 1n 



September 22, 1970 CONGRESSIONAL RECORD-SENATE 33049 
Detroit are now free to attend schools of 
their choice in addition to initially attending 
schools established by legislatively gerry
mandered attendance zones. Southern chil
dren may not do these things. The NAACP 
has filed suit based on the belief that the 
Constitution applies equally in the North and 
in the South. The Administration has not 
filed suit in either Boston or Detroit. Why? 
Does not the Constitution apply equally to 
all the States-North and South? In theory 
it does. In practice however, it 1s not so 
applied. 

One final commentary on equal application 
of the laws. I have a letter dated August 28, 
1970, from Jerris Leonard, Assistant Attorney 
General Civil Rights Division,l5 in respect to 
an inquiry contained in a letter from me 
dated August 26, 1970.18 In my letter I in
quired into Administration policy on hiring 
and firing of Black teachers. In response, 
Mr. Leonard quoted to me a portion of a 1969, 
5th Circuit, decision. Therein It was stated: 

"1. Effective not later than February 1, 
1970, the principals, teachers, teacher-aides 
and other staff who work directly with chll
dren at a school shall be so assigned that in 
no case will the racial composition of a staff 
indicate that a school is intended for Negro 
students or white students. For the re
mainder of the 1969-70 school year the dis
trict shall assign the staff described above so 
that the ratio of Negro to white teachers in 
each school, and the ratio of other staff in 
each, are substantially the same as each such 
ratio Is to the teachers and other staff, re
spectively, in the entire school system. 

The school district shall, to the extent nec
essary to carry out this desegregation plan, 
direct members of its staff as a condition of 
continued employment to accept new 
assignments." 

I am sure we all recall, during the previous 
Administration, the controversy surrounding 
the Chicago schools refusal to integrate 
teaching staffs or to assign teachers to differ
ent schools in accordance with Federal policy 
existing in the South by court decree and 
Administrative guidelines. According to the 
August 13, 1970, Chicago Sun Timesp Chi
cago has been highly successful in continu
ing its segregated faculty while the Depart
ment of HEW continues to complain loudly 
and slap the Chicago wrist. In 1969 the Jus
tice Department threatened to sue. It is now 
getting late in 1970 and Justice is still threat
ening to sue, but has not yet done so. Why 
is there no such suit? I can draw no conclu
sion except the obvious one--that there is 
one integration law for the South and an
other integration law for the rest of the 
country. If there are those who wonder why 
there is a virulent third party movement in 
the South, I submit that the facts contained 
in this statement are most conducive to it. 
Both Democratic and Republican adminis
trations have consciously followed a program 
of forcing integration in the South to an 
extent apparently not tolerable in the rest of 
the country. Both parties have been captured 
by groups which scream for Southern inte
gration, yet refuse to integrate their own 
states. This is a situation-a double stand
ard-which no elected representative of a 
Southern state can contemplate with less 
than undisguised disgust for such "monu
mental hypocrisy." 

1 Omitted. 
ll Omitted. 
•Omitted. 

FOOTNOTES 

• Digest of Educational Statistics, pp. 30, 
31 (OE-10024-69) . 

r; Letter from Stanley Pottinger to Sen. Mc
Clellan, see Ex. 2. 

a Testimony of Neil Sullivan, Transcript, 
page 849-850. See also Ex. 3, 4, 5, 6, 7 and 8, 
correspondence of Allan Cohen. 

7 Stanley Pottinger letter, Ex. 2. 
8 Ex. 11, excerpt from Civil Rights Com-

mission Report, "Racial Isolation in the Pub
lic Schools." 

8 Ex. 6. 
10 Ex. 7. 
uEx. 8. 
u Ex. 12, Boston Herald Traveler, Boston 

Globe, Friday, August 21, 1970. 
13 Ex. 2, page 2. 
u Ex. 13, Detroit News, August 19, 1970. 
15 Ex. 15, Letter to Sen. McClellan from 

Jer.ris Leonard, Assistant Attorney General, 
Civil Rights Dlvlslon, dated August 28, 1970. 

10 Ex. 14, Letter to Jerris Leonard, Assistant 
Attorney General, Civil Rights Division, 
dated August 26, 1970. 

17 Ex. 16. 

DEPARTMENT OF JUSTICE, 
Washington, August 24, 1970. 

Han. JoHN McCLELLAN, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: I WOuld like to 
thank you for drawing my attention to the 
fact that the Justice Department may have 
been in error with reference to the Boston 
School situation, mentioned at pages 2239-
2242 of the hearings before the Select Com
mittee on Equal Educational Opportunity. 

Upon reviewing our Boston, Massachusetts 
file, I have ascertained that we did receive a 
complaint pertaining to the situation you 
mentioned. 

Pursuant to our normal procedures we de
ferred our investigation, as the Office of Civil 
Rights of Health, Education and Welfare had 
received an identical complaint, and that 
office was already investigating the matter. 

The Office of Civil Rights has completed 
a preliminary investigation, and we have 
made arrangements with them to obtain a 
copy of their investigation. 

If our review of the investigation indicates 
that further action is warranted, we will 
take such action as is necessary. 

I would appreciate it if the hearing's record 
were corrected to reflect; that we did receive 
a complaint; that HEW received an iden
tical complaint, and investigated the com
plaint; and that the Justice Department has 
made arrangements to review their Investiga
tion, and take such further action as is war
ranted. 

Sincerely, 
JERRIS LEONARD, 

Assistant Attorney General, Civil 
Rights Division. 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE, 

Washington, D.C., August 28, 1970. 
Hon. JOHN L. McCLELLAN, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR MCCLELLAN: This is in re
sponse to your request for the current status 
of Office for Civil Rights activity with respect 
to the school systeins of Boston, Massachu
setts; Detroit, Michigan; and New York, New 
York. 

BOSTON 

In January, 1970, a complaint was received 
by Washington OCR that the "open enroll
ment" student assignment policy of the 
Boston, Massachusetts school district has 
resulted in the segregation of black students 
at the Solomon Lewenburg Junior High 
School. Upon receipt of the complaint ar
rangements were made to meet with the 
Boston Superintendent, and a preliminary 
investigation was conducted by representa
tives from OCR's Washington and Boston 
regional offices on February 2-7, 1970. 

Since enactment in 1965 of the Massa
chusetts Act for the t>Uminatlon of racial 
imbalance in the public schools, Boston has 
entered a long-range program with the 
stated intention of ensuring that no school 
has a majority non-white student body, and 
with the goal of eliminating "a ratio between 

non-white and other students in public 
schools which is sharply out of balance with 
the racial composition of the society In which 
non-white children study, serve, and work" 
(statutory language). The main features of 
this program are a large scale construction 
program designed to locate schools so as to 
maximize Integration and the open enroll
ment policy. In addition, a number of non
white children attend public schools out
side the Boston district at their own ex
pense but with cooperation of the district 
officials. 

The open enrollment policy provides: 
(a) Open enrollment is applicable if the 

following three conditions are fulfilled: 
1. There is an available seat In the desired 

school. 
2. There 1s a suitable grade and/or course 

of study In that school. 
3. Transportation is provided by the 

parent. 
(b) The principal makes arrangements for 

the transfer. Information on seat vacancies 
in the schools is periodloally distributed 
through all communtca.tions media. 

These measures have not resulted in the 
correction of the overall imbalance In the 
district. During 1969-70, Boston operated 
199 schools, of which 70 had more thai} 50% 
Inlnorlty students and 48 more than 80%. 
This compares with 47 schools containing 
more than 50% non-whites of a total of 198 
schools In 1966-67. In addition, for 1969-70 
there were 27,276 Negroes (28.7%) ot a total 
94,887 students, but only 226 Negroes (5%) 
of a total 4,495 teachers. The district also 
had 3,205 students of various Spanish lan
guage origins and 1,643 Orientals. 

Because of the diversion of resources need
ed to fully investig&te so large a district 
it was decided to concentrate on the Lewen~ 
berg Junior High Sohool. In 1966-67 the ra
cial student enrollmeillt was 736 whites and 
384 Negroes. In 1969-70 the enrollment was 
633 Negroes, 23 other Inlnorlties, and 78 
whites. In discussions with the Superinten
dent he alleged that the change was the 
result of the open enrollment policy. The In
vestigative team visited the school and con
firmed that open enrollment was the cause, 
in conjunction with a substantial change in 
neighborhood racial residence patterns. While 
the team noted many educa.tlonai deficlences 
&t the school, no oompartson was made with a 
representat ive sample of other Boston 
schools, so no conclusions can yet be drawn. 

The Investigative team has recommended a 
full scale Investigation of the Boston public 
school system's compliance with Title VI of 
the Civil Rights Act of 1964. At the present 
time the preliminary report is being studied 
by the Office of the General Counsel, and a 
final recommendation to the Director is an
ticipat ed within 30 days. 

DETROIT 
On July 7, 1970, the State of Michigan 

enacted a measure which in effect defeated 
a progra.m of school integration In the De
t roit Public Schools. Detroit has adopted a 
system of high school regions beginning 
September 16, 1970, in response to an act of 
the state legislature which, as a by-product, 
would have for the first t ime largely lnte
gra,ted t he high school student bodies. 

However, by a 1970 amendment to the aot 
establishing compact neighborhood zones 
drawn by a commission appointed by the gov
ernor, the school board plan was oancelled 
and the segregated nature of the schools has 
jalleged~y been reinforced. 

OCR has communica.te..l with various De
troit school officials since passage of the re
cent amendment. Detroit has been requested 
to supply more complete details with regard 
to student assignment policies and results, 
past, present, and future. This information 
has not yet been received. 

On August 17, 1970, the NAACP (not Legal 
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Defense Fund) filed suit in the U.S. District 
Court for the Eastern District of Michigan 
(Detroit) seeking to prevent implementa
tion of the State statute as it affects Detroit's 
school integration, and also seeking complete 
implementation of the plan in September, 
1970, rather than gradually as proposed. A 
hearing on a motion for preliminary injunc
tion has been set for August 28, 1970. 

NEW YORK 
In May 1970 the Regional Director of the 

Office for Civil Rights received complaints 
from two sources concerning alleged discrim
ination in the drawing of community district 
lines within the New York City school dis
trict. The district lines are in the Harlem 
area of upper Manhattan, the Lower East 
Side of Manhattan, and Oceanhills Browns
ville in Brooklyn. 

Representatives of the Office met with 
complainants on June 1 at which time it ap
peared that the district lines did not affect 
the assignment of students to schools since 
without exception school attendance areas 
were used in fact to make up districts. The 
OCR Regional Director believed it necessary, 
however, to obtain further information and 
accordingly requested a meeting with the city 
wide school board. That meeting was held on 
August 25, attended by four of the five board 
members, the acting chancellor and other 
staff of the board. The board denied that 
there was any valid basis for charges of dis
crimination including intervening charges 
which alleged that qualifying examinations 
hampered the recruitment of teachers from 
minority groups. 

The HEW representatives requested various 
types of information from the board. The 
board indicated that it would assemble the 
information and designate a staff member to 
serve as contact with HEW to supply such 
additional information as may be needed. 

I appreciated the opportunity to discuss 
school desegregation matters with you on 
August 21. If we can be of any further as
sistance, please let me know. 

Sincerely yours, 
J. STANLEY POTTINGER, 

Director, Office for Civil Rights. 

BosToN, MAss., 
August 14, 1970. 

Senator JoHN L. McCLELLAN, 
Senate Select Committee on Equal Educa

tional Opportunities U.S. Senate, Wash
ington, D.C. 

DEAR SENATOR: I believe I have vital in
formation to give your committee in regards 
to Attorney General John Mitchell's testi
mony of last Thursday. At that time he 
stated that the Justice Department have 
never received a complaJ.nt about Boston's 
segregationist open enrollment policy. As a 
teacher and project coordinator at the 
Lewenberg Junior High School community 
advisory board in Boston, I filed a complaint 
with the Justice Department last December 
29th and they responded to it. I have all cor
respondence for your worthy investigation 
and I am available as well as my files if it 
will be useful to your committee. 

ALLAN S. COHEN. 

PRESS RELEASE 
In response to an article in this morning's 

Boston Globe wherein U.S. Attorney General 
Mitchell stated, while appearing before the 
Senate's Select Committee on Equal Educa
tion Opportunity, that his office has never 
received a compl,aint about the open enroll
ment policy as it exists in the Boston School 
System, I wish to publically state that the 
Attorney General was very much in error in 
making such a statement. 

As Project Co-ordinator of the School Com-
munity Advisory Board at the Solomon Lew
enberg Junior High School in Mattapan on 
December 29, 1969, I sent letters to both the 

Civil Rights Division of the Justice Depart
ment and the Office for Civil Rights for the 
Department of Health, Education, and Wel
fare stating that on behalf of the Advisory 
Board I wished to request an investigation 
into the Racial Imbalance Law and the Open 
Enrollment Policy as it existed in Boston. I 
stated in those letters that under the Open 
Enrollment Policy the Solomon Lewenberg 
Junior High had gone from 5% black enroll
ment in 1965 to 95% black enrollment in 
1969. 

I received a reply from the Justice Depart
ment on January 16, 1970 confirming my re
quest for an Investigation and advising me 
that before such an investigation could be 
made an official complaint from "a parent or 
group of parents to the effect that his or 
their minor children are being deprived by a 
school board of the equal protection of the 
laws." 

A letter was sent to the Justice Department 
conforming to their request on January 22, 
1970 and signed by six (6) such interested 
parents. 

To date, I nor the Advisory Board has re
ceived a reply to this formal complaint that 
the Attorney General claims was never made. 

I have copies of a.ll the correspondence 
mentioned above and will make the same 
puollc except for the names of those parents 
who signed the requested complaint. 

It should be made known that the Depart
ment of HEW did respond to our request by 
sending a three ( S) man investigating team 
to the Solomon Lewenberg Junior High dur
ing the last week of January and first part 
of February, 1970. 

I would further wish to state that it is 
quite disheartening when the Attorney Gen
eral of the United States publicly errs on 
such an important issue as the one at hand. 

HYDE PARK, MASS., 
August 19, 1970. 

Senator JoHN L. McCLELLAN, 
Senate Office Building, 
Washington, D.C. 

DEAR SENATOR MCCLELLAN: Thank you for 
your prompt reply. Enclosed are copies of 
the Boston Globe news articles which pre
ceded the press release; the Record American, 
Herald Traveler, and Boston Globe articles 
which followed the release; all correspond
ence to both the Civil Rights Division of the 
Justice Department and the Office for Civil 
Rights of Health, Education and Welfare; 
and a copy of the January 14, 1970 Herald 
Traveler article announcing the Justice De
partment complaint made by us. 

As noted in the press release that I sent 
you, the Office for Civil Rights of Health, 
Education and Welfare did send a team of 
investigators headed by Mr. Walter J. Pat
terson, Office for Civil Rights, U.S. Depart
ment of Health, Education and Welfare, 7th 
and D Streets, S.W., Room 3636, Washington, 
D.C. He, Mr. Horn from the New York Civil 
Rights Office, and Mr. John Bynoe from the 
Boston Civil Rights Office visited the school, 
speaking with faculty, students and parents. 

Mr. Patterson seemed very concerned, but 
as of this date his report has not been re
leased. It would be greatly appreciated and 
a benefit to all that this report be released 
immediately; if not publlcly, at least to those 
making the complaint. 

I am looking forward to your action on 
this matter, and as stated before, will be 
available to you and the Senate Select Com
mittee on Equal Education Opportunity. 
Thank you again for your concern. Hope
fully the problems facing the Lewenberg and 
all Boston schools can be improved. 

Sincerely yours, 
ALLAN S. COHEN, 

Project Co-ordinator, Solomon Lewen
berg Junior High School Community 
Advisory Board. 

SOLOMON LEWENBERG JUNIOR HIGH, 
Mattapan, Mass., December 29, 1969. 

Mr. GERRIS LEONARD, 
Director, Civil Rights Division, Justice De

partment, Washington, D.C. 
DEAR MR. LEONARD: On behalf of the Solo

mon Lewenberg Junior High School Commu
nity Advisory Board, we would like to request 
an investigaltion by your department into the 
Racial Imbalance Law of the State of Massa
chusetts and the Open Enrollment Policy of 
the Boston School System. 

Under this State Law and School Depart-. 
ment Policy the Lewenberg Junior High has 
undergone a change from 95 % white 
student enrollment in 1965 to over 95% 
black student enrollment today. As parents. 
students, and teachers on the Advisory Board 
we wish the best education for all. We believe 
this can be best achieved through integrated 
education. 

We would like to know the rationale of this 
law and policy and if possible to have a mem
ber of your department meet with us to dis
cuss the problems created by this State Law 
and School Department Policy at the Lewen
berg. 

Sincerely, 
ALLAN S. COHEN, 
Project Co-ordinator. 

SoLOMON LEWENBERG JUNIOR HIGH, 
Mattapan, Mass., January 22, 1970. 

Re JL:CKH:sec DJ 169-36-1 #20-025-7. 
Mr. CHARLES K. HOWARD, Jr. 
Attorney Education Section, 
U.S. Department of Justice, 
Washington, D.C. 

DEAR MR. HowARD: In reply to your letter 
of January 16, to Mr. Cohen, the Advisory 
Board project co-ordinator, we are pleased 
with your interest. 

As parents who have children at the 
Lewenberg Junior High, we wish a good edu
cation for our children and hope it will be 
an integrated one. 

The Lewenberg being a part of the Boston 
School Department come under the Open 
Enrollment Policy instituted by the Boston 
School System. Under this policy any child 
may enter any school district in which there 
is a vacant seat. 

The Lewenberg has enrolled many out of 
district students from schools that are pre
dominately black; at the same time many 
white pupils have transferred under the 
Open Enrollment Policy to overcrowded pre
dominately white schools. Therefore, we feel 
that the present Open Enrollment policy de
feats the Racial Imbalance Law of the State 
of Massachusetts and its goal of an inte
grated education. 

Sincerely, 
--- ---. 

U.S. DEPARTMENT OF JUSTICE, 
Washington, D.C., January 16, 1970. 

Mr. ALLAN S. COHEN, 
Project Co-ordinator, Solomon Lewenberg 

Junior High School Community Advi
sory Board, Mattapan, Mass. 

DEAR MR. COHEN: This is in response to 
your letter of December 29, 1969, concerning 
the racial change in Lewenberg Junior High 
since 1965, the Racial Imbalance Law of the 
State of Massachusetts, and the Open 
Enrollment Policy of the Boston School 
System. 

In order for the Department of Justice to 
conduct an investigation into possible vio
lations of Title IV of the 1964 Civil Rights 
Act (Desegregation of Publtc Education) it 
1s necessary that we have a complaint in 
writing "signed by a parent or group of 
parents to the effect that his or their minor 
children ... are being deprived by a school 
board of the equal protection of the laws." 

It would seem that the racial change at 
Lewenberg Junior High School since 1965 
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might well fall into the equal protection 
qualification if subsequent investigation 
proves racial considerations have contrib
uted to this change. At any rate we are un
able to tell from your letter whether or not 
you are a parent of a child attending school 
in the involved school system or whether 
perhaps another member of the Committee 
who is a parent should write us also. 

We would also appreciate any other de
tails at your disposal to assist us in deter
mining what action is appropriate. Partic
ularly, we would appreciate a more detailed 
description of the problem you describe in 
your letter and the identity of the school 
department to which you refer. 

Thank you very much for bringing this 
matter to our attention. 

Sincerely, 
JERRIS LEONARD, 

Assistant Attorney General, Civil Rights 
Division. 

By: CHARLES K. HOWARD, Jr., 
Attorney, Education Section. 

[From the Boston (Mass.) Herald Traveler, 
Aug. 15, 1970] 

WARNER, HICKS DEFEND OPEN SCHOOL EN
ROLLMENT 

Director John D. Warner of the Boston Re
development Authority and City Councilman 
Mrs. Louise Day Hicks yesterday defended 
Boston's open enrollment school policy in 
the wake of a statement by U.S. Atty. Gen. 
John N. Mitchell that it was illegal. 

Warner also criticize State Education Com
missioner Neil Sullivan for what he said was 
Sullivan's failure to speed up a study of pos
sible revisions to the Massachusetts racial 
imbalance law. 

Mitchell's remark was made Thursday in 
testimony before the Senate's Select Com
mittee on Equal Educational Opportunity. 
In an appearance before the committee in 
May, Sullivan had described the open en
rollment plan, which permits Boston parents 
to enroll their children in any city school 
they choose. 

Mrs. Hicks said yesterday, "Boston's open 
enrollment policy has not been declared un
constitutional in a court of law. Boston's 
open enrollment policy enables a student to 
attend any public school in Boston on a com
pletely free and voluntary basis provided, of 
course, there is a seat available and that an 
appropriate course of study is in operation. 

"Boston has judiciously attempted to obey 
both state and federal laws and fortunately 
there still exists in our great country a judi
cial system," continued Mrs. Hicks. "Citizens 
are not dependent upon unwarranted, un
proven statements of constitutional officers 
who should know better." 

Sull1van, in his remarks before the Sen
ate committee, said the open enrollment 
policy was responsible for turning the Solo
mon Lewenberg School in Mattapan from a 
predominately white school to an almost 
completely black school. 

Sulllvan said the plan "permitted the 
mobile-class children to escape from the 
school, continue to live in their community, 
but go to all-white schools in Boston on the 
periphery." 

Warner denied this, saying "The Lewen
berg school is black because whites have left 
that section of the city." 

Robert Smith, public information officer 
of the Civil Rights Division of the Dept. of 
Health Education, and Welfare, said yester
day th~ HEW general counsel is considering 
whether the open enrollment policy con
stitutes a violation of the 1964 civil rights 
act, and, if there has, whether it would come 
under the jurisdiction of HEW or the Justice 
Dept. 

Allen Cohen, a. teacher a. t the Lewenberg 
School, said he had sent a. complaint to Atty. 
Charles K. Howard of the Justice Dept. Dec. 

29 of last year, and said it was possible that 
Howard turned the complaint over to HEW. 

Warner, in an afternoon press conference, 
said the state's racial imbalance law, which 
requires that every school be at least 50 per 
cent white, is adversely affecting Boston's 
school construction program. 

"The city of Boston is not months or days 
away from a very critical situation insofar 
as the planning of our school construction 
program is concerned," Warner said. 

"We are now, today, being forced into mak
ing unsound planning decisions with respect 
to the location of new schools, all in a frantic 
and, at this time, foolish effort to comply 
with the patently unworkable provisions of 
the racial imbalance law." 

He denied a link between open enrollment 
and racial imbalance. Sullivan's remarks, he 
said, were "unbelievably unfair" to the citi
zens of Boston and showed "shocking un
awareness" of the history of the open enroll
ment policy in Boston schools. 

"An inaccurate and unjust appraisal of 
Boston's efforts to solve the problem of racial 
imbalance has now been given not only to 
the Congress but to the nation," Warner said. 

He urged Sullivan to move "as swiftly as 
possible" to permit filing of legislation 
changing the Racial Imbalance law. 

"The law may be great in Pride's Crossing 
or Beverly Farms, but it doesn't work as far 
as the city goes," said Warner. 

Asked if Mrs. Hicks had been right in her 
opposition to the Racial Imbalance law be
fore its enactment in 1968, Warner said, "Yes, 
for the wrong reasons." 

Mayor Kevin H. White yesterday reaffirmed 
his long-standing position that the Racial 
Imbalance law was in principle sound but 
unworkable because of the 50 per cent clause. 

He also urged a quick study of possible 
amending legislation. 

Warner said a prime example of the harm 
being done by the law is the necessity to 
close the Prince School, in the Back Bay, in 
order to provide white children to racially 
balance the new Carter School in the South 
End, due to open in two years. 

The Prince School, on Newbury Street, is 
racially mixed. One of Warner's children is 
enrolled there. 

Warner said the closing of the Prince 
School would be deleterious in the neighbor
hoOd concept of the Back Bay. 

"Does the Back Bay remain a neighborhood 
or become a commercial, transient area?" 
he said. "A neighborhood has to have a 
neighborhood school." 

The closing of the Prince School, he said, 
"would have a disastrous effect on the Back 
Bay as a neighborhood. Famil1es would move 
out rather than send their kids that far away 
(to the Carter School). Or they would put 
their children in private schools." 

(From the Boston (Mass.) Record American, 
Aug. 15, 1970) 

WARNER HITS SCHOOL BOSS SULLIVAN 

Boston Redevelopment Director John D. 
Warner yesterday accused State Education 
Comr. Neil Sullivan of giving "inaccurate, 
unjust and unfair" testimony in Washington 
about Boston's racial problems. 

Warner angrily charged that Sullivan's 
testimony to the U.S. Senate Select Commit
tee on Equal Educational Opportunity was 
"such a distortion of the Boston school situ
ation that it will make the entire problem 
much more diffi:cult to solve." 

The head-on collision of Sullivan and 
Warner pointed up a quarrel of long standing 
over what should be done to ease racial ten
sions in the Boston school system. 

Warner said the state's present racial im
balance law is unworkable and that "frantic" 
and "foolish" attempts to comply with it is 
driving the city to a crisis In trying to plan 
for school construction. 

The smouldering issue fiared up again after 
Atty. General John Mitchell said that Bos
ton's open enrollment school policy is uncon
stitutional and allows segregation through 
city policy. 

Mitchell was appearing before the Senate 
subcommittee when he got into a verbal 
tussle with Sen. John L. McClellan (D-Ark.). 
McClellan was attempting to make the point 
that the administration sends federal agents 
to the South to enforce desegregation but 
allows segregation to flourish in the North. 

McClellan quoted testimony given on May 
21 by Comr. Sullivan who said that the 
events at the Lewenberg Junior High School 
in Roxbury was typical of the actual results 
of the city's open enrollment policy. 

Sullivan said the school was almost com
pletely white but that shortly after a few 
black students moved in the white students 
moved out and that the school is now 95 
percent black. 

McClellan demanded to know whether that 
situation was constitutional and Mitchell 
answered, "No, sir." 

"What are young going to do about it?" 
McClellan asked. "We have never had a. com
plaint," Mitchell answered. 

This statement was ·challenged by Allan 
Cohen, a . project coordinator for the Com
munity Advisory Board of the Lewenberg 
School. 

Cohen said Mitchell was 1n error in saytng 
he never received a complaint and that he 
had sent a letter on Dec. 29, 1969, to the Jus
tice Dept., asking an investigation of the 
racial imbalance law and open enrollment 
as it exists in Boston. 

ExCERPT FROM RACIAL !sOLATION IN THE PuB
LIC SCHOOLS, A REPORT OF THE U.S. COM
MISSION ON CIVIL RIGHTS 

D. IMPLEMENTATION 

The Massachusetts policy is supported by 
the strongest enforcement powers. In August 
1965, the Massachusetts Legislature enacted 
a Racial Imbalance Act, which provides that 
upon notification by the State Board that a 
school within its system is racially imbal
anced, a school committee must prepare and 
file with the board a plan to eliminate the 
imbalance. If the committee fails to show 
progress within a reasonable time in elim
inating racial imbalance in its school system, 
the Commissioner of Education must refuse 
to certify all state school aid for that system. 

Massachusetts is the only State which re
quires, either by law or administrative reg
ulation, that state educational funds be 
withheld from school systems operating ra
cially imbalanced schools. 

MOTHER HITS "BEDLAM" AT MATTAPAN 
SCHOOL 

A Mattapan mother said yesterday at an 
anti-discrimination hearing that Lewenberg 
Junior High School in Mattapan was a place 
of "pure bedlam." 

Mrs. Barbara Harrison of Clarkwood Street, 
told members of the Massachusetts Commis
sion Against Discrimination (MCAD) "that 
she would rather teach her daughter her
self than send her to Lewenberg school." 

Mrs. Harrison brought a discrimination 
complaint against the Boston School Depart
ment, charging that her daughter Donna, 
was assigned to a 6th grade classroom at 
Lewenberg "because she is /black." 

Mrs. Harrison wants her child to attend 
Washington Irving school in Roslindale. 

"I'll keep her home and teach her myself. 
I feel I can do a much better teaching job 
than she receives at Lewenberg," Mrs. Harri
son testified. "There's pure bedlam going on 
there." 

She testified that some teachers at Lewen
berg scream at the pupils and others an
nounce, "I don't tee! like teaching today," 
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and allow the students to take over the class
room. 

Mrs. Harrison said teachers at the school 
advised her: "Take your daughter out, she 
doean't belong here." 

Anthony Galeota, school department engi
neer, outlined the school construction pro
gram designed to ellihinate racial imbalance 
in Boston schools. 

He said 14,000 non-whites, including 
12,000 blacks, attended Boston elementary 
schools. 

Mrs. Harrison's attorney, Steven Cohen, 
told the commission members "the number 
of schools built is irrelevant, the point is a 
child has been denied admission to a school 
because she is black." 

Asst. Corporation Counsel Edith Fine told 
the commission that the Boston School De
partment had an open enrollment policy 
"which is color blind." 

"It helps both blacks and whites,'' she 
said. 

MOTHER ATTACKS ENROLLMENT POLICY 
A black parent told the Massachusetts 

Commission Against Discrimination yester
day that her daughter had been assigned to 
the Solomon Lewenberg Junior High School 
this fall despite the fact that the family had 
deliberately moved out of the Lewenberg 
district to avoid going to school there. 

Mrs. Barbara Harrison of 52 Clarkwood St., 
Mattapan, testified at a hearing on a case 
charging discrimination against black stu
dents in the administration of Boston's open 
enrollment program. 

Mrs. Harrison said she preferred to have 
her daughter to attend the Washington Ir
ving School, which 1s 10 blocks from her 
home, because pure bedlam is going on in 
the Lewenberg. Mrs. Edith Fine, attorney for 
the Boston ~hool Department, said the 
Washington Irving school was overcrowded, 
but the Lewenberg had vacancies. 

NAACP FILEs Surr To RESTORE SCHOOL 
INTEGRATION PLAN 

(By Jerome F. Hansen) 
The NAACP has asked the Federal Court 

in Detroit to reinstate the Detroit Board of 
Education's original school decentralization 
and attendance plan. 

The request was contained in a suit filed 
yesterday which challenged the constitution
ality of a bill passed recently by the Legisla
ture which nullified the school board's plan. 

The suit was filed in large measure to vin
dicate the five board members who devised 
the plan, according to Nathaniel R. Jones, 
general counsel of the NAACP. 

The members were A. L. Zwerding, Dar
neau V. Stewart, Andrew Perdue, Peter Grylls 
and the late Dr. Remus Robinson. 

The first four voted for the plan and were 
recalled from offi.ce this month. Dr. Robin
son was too ill at the time and did not vote. 

The plan, designed to increase racial in
tegration in 12 of the city's 22 high schools, 
stirred widespread controversy. Many persons 
objected to the distance students would have 
to travel to school. 

However, the legislature voided the plan 
by ordering the boundaries drawn by a three
member committee appointed by the gov
ernor and deferring changes in attendance 
areas. 

"As a result of the action of the Legisla
ture," Jones said, "not only were the efforts 
of this school board frustrated, but their 
successors in office are required to carry out 
an unconstitutional policy maintaining the 
existing segregated schools." 

NAACP officials, scheduled to meet Tuesday 
with Federal Judge Stephen J. Roth, who will 
handle the case, said the suit was filed be
cause "we believe that the constitutional 
mandate for desegregated education must 
apply equally throughout the United States." 

"In Michigan, we have a situation where 
a. northern legislature has adopted the judi
cially discredited southern tactic of interposi
tion and nullification (commonly known as 
states' rights) to prevent black and white 
children from enjoying their constitutional 
rights to an integrated education enforced 
by the U.S. Supreme Court." the NAACP said. 

"This lawsuit is part of a continuing pat
tern of school desegregation suits sponsored 
by the NAACP in northern communities." 

In addition to asking that the school 
board's decentralization attendance plan be 
reinstated, the suit also asks: 

That the Legislature's plan be declared un
constitutional. 

Assignment of principals, supervisors, 
fa.cul ty and other personnel in proportion to 
the school's racial makeup. 

That construction of school buildings be 
delayed untll desegregation is completed. 

Named as defendants in the suit were the 
governor, state attorney general, State Board 
of Education and the Detroit school board. 

The suit contends the Legislature'& action 
violates the 14th Amendment to the U.S. 
Constitution. 

"The (legislative) act pertains solely to the 
Detroit Board of Education and thereby dell
berately prohibits the Detroit Board of Edu
cation from making pupil assignments and 
establishing pupil attendance zones in a. 
manner which all other school districts in 
the state of Michigan are free to do," the 
suit contends. 

AUGUST 26, 1970. 
Mr. JERRIS LEONARD, 
Assistant Attorney General, 
Department Of Justice, 
Washington, D.C. 

DEAR Ma. LEONARD: In relation to our con
versation on the 13th and my earlier letter 
to you regrading the firing or demotion of 
black teachers in the South, I have the fol
lowing additional requests for information 
which I would llke to place in the Commit
tee record: 

1. As early as possible I would llke to have 
the number of complaints received by you 
from the Committee or the NEA concerning 
the Louisiana. and Mississippi schools. I wish 
for them to be identified as NEA originating 
where possible. 

2. I wish the specific information set out 
in my earlier letter as to your post-investiga
tive evaluation of the complaints. 

3. I wish to have your evaluation of 
whether you have been granted full access 
to all complaints alluded to in our hearings. 

4. There has been a great deal of con
troversy over the firing or demotion of Black 
teachers in the South. On the one hand 
Southern school systems have received bit
ter complaints concerning the low quality of 
Black schools and teachers. On the other 
hand equally vociferous complaints are re
ceived when there is an attempt to upgrade 
teacher quality on a fair and equitable basis. 
Could you furnish a statement of HEW-Jus
tice policy in the area of hiring and firing 
of teachers? I wish specifically to know the 
degree of federal involvement in teacher hir
ing policy you propose for the federal govern
ment. 

Your prompt attention to this matter wlll 
be greatly appreciated. 

Sincerely yours, 
JOHN L. McCLELLAN. 

DEPARTMENT OF JUSTICE, 
Washington, August 28, 1970. 

Hon. JoHN L. McCLELLAN, 
U.S. Senate, 
Washington, D.O. 

DEAR SENATOR McCLELLAN: This 1s 1n re
sponse to your letter of August 26, 1970 re
questing additional information respecting 
complaints about the firing or demotion of 
black teachers in the South. 

My letter to you of the same date ex
plains some of the problems that exist in 
trying to give a precise report. In addition, 
during these weeks when school openings are 
underway we do not have the staff to do a 
detailed analysis of the type you request. I 
should also note that at present the Fed
eral Bureau of Investigation is, at our re
quest, investigating complaints of demotions 
or dismissals in approximately 18 systems, 
and we have not yet received their investiga
tive reports as to these systems. In these cir
cumstances I would ask your indulgence and 
would propose to attempt to provide a full 
answer to your first two questions later in 
the !all. 

You inquired whether we have been 
granted full access to all complaints alluded 
to in the Committee hearings. We have ex
amined the full record of the hearings and 
have been given access to N.E.A. files in 
Washington. Because the source of some 
complaints is unclear and some complaints 
are non-specific in nature, it is difficult to 
assess whether the disclosure by the N.E.A. 
has been complete. I know that some in
stances of non-cooperation in the field have 
occurred recently but I know of no such 
recent problems in Washington. 

Finally, you inquire into our policy as to 
hiring and firing of teachers. Our policy is to 
enforce the requirements of non-discrimina
tion as spelled out in the court decisions. 
The most detailed appellate description of 
those rules appears in singleton v. Jackson 
¥unicipal Separate School District, 419 F. 2d 
1211 (5th Cir. 1969), and I think it worth
while to set those rules out here. The court 
ordered: 

DESEGRATION OF FACULTY AND OTHER STAFF 
The School Board shall announce and im

plement the following policies: 
1. Effective not later than February 1, 1970, 

the principals, teachers, teacher aides and 
other staff who work directly with children 
at a school shall be so assigned that in no 
case will the racial composition of a staff 
indicate that a school is intended for Negro 
students or white students. For the remainder 
of the 1969-70 school year the district shall 
assign the staff described above so that the 
ratio of Negro to white teachers in each 
school, and the ratio of other staff in each, 
are substantially the same as each such ratio 
is to the teachers and other staff, respec
tively, in the entire school system. 

The school district sh~ll. to the extent 
necessary to carry out this desegregation 
plan, direct members of its staff as a condi
tion of continued employment to accept new 
assignments. 

2. Staff members who work directly with 
chlldren, and professional staff who work on 
the administrative level will be hired, as
signed, promoted, paid, demoted, dismissed, 
and otherwise treated without regard to race, 
color, or national origin. 

3. If there is to be a reduction in the 
number of principals, teachers, teacher-aides, 
or other professional staff employed by the 
school district which will result in a dis
missal or demotion of any such staff mem
bers, the staff member to be dismissed or 
demoted must be selected on the basis of 
objective and reasonable non-discriminatory 
standards from among all the staff of the 
school district. In addition if there is any 
such dismissal or demotion, no staff vacancy 
may be filled through recruitment of a per
son of a race, color, or national origin dif
ferent "from that of the lndlvidual dismissed 
or demoted, until each displaced staff mem
ber who is qualified has had an opportunity 
to fill the vacancy and has failed to accept 
an offer to do so. 

Prior to such a reduction, the school board 
wm develop or r~quire the development of 
non-racial objective criteria to be used in 
selecting the statr member who 1a to be dis-
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missed or demoted. These criteria shall be 
available for public inspection and shall be 
retained by the school district. The school 
district also shall record and preserve the 
evaluation of staff members under the cri
teria. Such evaluation shall be made avail
able upon request to the dismissed or de
moted employee. 

"Demotion" as used above includes any 
reassignment (1) under which the staff 
member receives less pay or has less respon
sibll1ty than under the assignment he held 
previously, (2) which requires a lesser degree 
of sklll that did the assignment he held 
previously, or (3) under which the staff 
member is asked to teach a subject or grade 
other than one for which he is certified or 
for which he has had substantia.! experience 
within a reasonably current period. In gen
eral and depending upon the subject matter 
involved, five years is such a reasonable 
period. 

Sincerely, 
JERRIS LEONARD, 

Assistant Attorney General, Civil Rights 
Division. 

[From the Chicago (lll.) Sun-Times, 
Aug. 13, 1970] 

BEGIN FACULTY INTEGRATION OF ScHOOLS HERE 
(By Joel Havemann) 

School Supt. James R. Redmond an
nounced Wednesday that about 700 teachers 
have been given school assignments to in
crease faculty integration in Chicago schools 
in September. 

He saad this number was about 16 per cent 
of the 4,400 teachers lhat must be assigned 
on the basis of race so that the Board of 
Education can meet federal desegregation 
guidelines. 

Of the 700 teachers assigned so far, Red
mond said 400 are new teachers or substitute 
teachers who have gained regular certifica
tion this summer. 

The other 300 are substitutes formerly as
signed. to a school full-time who have been 
displaced by regularly certified teachers. 

NO MANDATORY TRANSFERS 

No regularly certified teachers have been 
forced to transfer in the interests of inte
gration, Redmond said. Mandatory transfers 
have been attacked bitterly by the Chicago 
Teachers Union. 

The Justice Department threatened last 
summer to sue the school board if it did not 
integrate its teaching staffs. 

The Health, Education and Welfare De
partment suggested that the number of 
black teachers at any school should not 
deviate by more than 10 per cent from the 
citywide average of 34 per cent. 

HEW proposed a number of desegrega
tion steps, including about 1,000 manda
tory transfers. Redmond told the school 
board he was negotiating with HEW officials 
to work out a plan acceptable to federal of
ficials and to the board. 

In other action, the school board sent 
telegrams to all U.S. senators and congress
men from Illinois, urging them to vote to 
override President Nixon's veto of the fed
eral aid to education bill. 

ON VETO OF EDUCATION BILL 
Redmond said the bill would increase Chi

cago's share of federal aid by nearly $5 mil
lion, to an annual total of $37 million. Mr. 
Nixon said he vetoed the bill because it was 
infiationary. 

Board members also criticized the efforts 
of school administrators to combat street 
gang activities in the schools. 

They suggested that school officials w::>rk 
more closely with militant community 
organizations and perhaps establish a "gang 
intelligence unit" within the school system. 

Board members responded to a report by 
Deputy School Supt. Man!ord Byrd Jr., who 
recommended that the quality of the schools 
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be improved to the point where they would 
attract their pupils away from the gangs. 

Board member Warren H. Bacon sug
gested that school administrators co-operate 
with such organizations as Operation Bread
basket, The Woodlawn Organization and the 
West Side Organization. 

Byrd said the schools already worked with 
such groups as the YMCA and Boys Club. 

"What we've done in the past has proved 
entirely inadequate,'' Bacon said. 

Board member Alvin J. Boutte suggested 
the possibility of a school "gang intelligence 
unit" similiar to the one in the police de
partment. Byrd said such an idea might 
work. 

Boutte noted that the board has spent its 
entire 1970 budget for school security. Byrd 
promised that a transfer of funds into the 
security budget would be proposed before 
September. 

Boutte asked whether school officials con
ferred enough with parents whose chlld:ren 
had difficulties with the gangs. When Byrd 
said they did, several black persons in the 
audience groaned. 

Byrd said school officials would consider 
the board members' suggestions. 

The board meeting was disrupted by 13 
Southwest Side residents wearing yellow 
hard hats who demanded that the board 
reverse its decision to place a prefabricated 
classroom building at the O'Toole Ele
mentary School, 6550 S. Seeley. 

One woman was escorted out of the meet· 
ing by security guards and the other 12 
followed her. They demanded that the board 
relieve overcrowding at O'Toole by redraw
ing school boundary lines so that most black 
pupils would be eliminated from O'Toole. 

The board appointed three high school 
principals: 

Bernard E. Dawson to Calumet High. 
Dawson, the black former principal of Du 
Sable Upper Grade Celllter, was selected by 
a community screening 'board after the com
munity forced out Charles L. LaForce, who 
was white. 

Jru:nes P. Maloney to Schurz High. Student 
disruption last January forced Maloney out 
of the all-black Cmne High. Schurz is all 
white. 

Edward C. Bennett to Cooley Vocational 
High. 

Byrd said school officials would consider 
the board members' suggestions. 

SUPPLEMENTAL STATEMENT 
Mr. CHAmMAN, yesterday some supple

mental information concerning the subjeet 
of today's statement came to my attention. 

The two newspaper clippings fl'om. Boston 
and Detroit are self-explanatory. They relate 
the continuing controversy in Boston over 
integration, and the refusal of the u.s. Dis
trict Court in Detroit immediately to set 
aside the Michigan law requiring desegrega
tion of the Detroit schools. 

The letter from Stanley Pottinger, Direc
tor, omce for Civil Rights, Department of 
Health, Education, and Welfare, explains the 
refusal of HEW to allow transfers from Cot
ton Plant to McCrory. I note that the HEW 
policies and Fifth Circuit Decision quoted 
in the letter, if enforced in Boston, would 
no doubt have prevented a large part of the 
segregation that now exists in that city. It 
is my contention that Boston has in effect 
created a dual system in that city, using the 
open enrollment policy to accomplish this 
fact. 

I am hopeful that someday we will in fact 
see a national policy on integration that is 
enforced equitably and without preference 
or discrimination as between the states of 
the South and the states of the North and 
other sections of our country. I believe that 
the statement that I have made today proves 
that we do not have a single standard na
tional policy on school integration, and that 
we have never had such a policy. 

I ask unanimous consent that this mate
rial, the news clippings and the letter from 
Mr. Pottinger, be placed in the hearing record 
following my statement. 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE, 

Washington, D.C., September 21, 1970. 
Mr. EMON A. MAHONY, Jr., 
Assistant to Han. John L. McClellan, 
U.S. Senate, Washington, D.C. 

DEAR MR. MAHoNY: Blll van den Toorn 
has told me of your concern about the ques
tion of student transfers from one school dis
trict to another. 

I understand that the question arose with 
specific regard to the Cotton Plant school dis
trict in Arkansas. There the Board of Educa
tion approved the transfer applications of 
roughly 50 white students who wished to en
roll in a school of the neighboring McCrory 
school district. The transfer, if effectuated, 
would have left the Cotton Plant High School 
nearly all-black and as such, would have con
fiicted With the proposed desegregation plan 
submitted by the district and accepted by the 
Office for Civil Rights on June 11, 1970. The 
plan provided that all students in grades 
10-12 (141 bl~RCk students and 58 white stu
dents) would attend the Cotton Plant High 
School at the start of the 1970-71 school year. 

It has been the longstanding policy of the 
Office for Civil Rights to disapprove transfer 
arrangements when their effect is to undo 
legally required desegregation. In this regard, 
Subpart c, Section 16 of the "Policies on 
Elementary and Secondary School Com
pliance with Title VI of the Civil Rights Act 
of 1964" provides: 

"School systems are responsible for assur
ing that no arrangement is made nor per
mission granted for students residing in one 
school system to attend school in another 
school system in any case where the result 
tends to maintain what is essentially a dual 
school structure in either system." 

The U.S. Court of Appeals for the Fifth 
Circuit recently ruled with respect to several 
school desegregation cases that: 

"If the school district grants transfers to 
students living in the district for their at
tendance at public schools outside the dis
trict, or if it permits transfers into the dis
trict of students who live outside the 
district, it shall do so on a non·discrimina
tory basis, except that it shall not consent 
to transfers where the cumulative effect will 
reduce desegregation in either district or re
inforce the dual school system." Singleton 
v. Jackson Municipal Separate School Dis
trict. 419 F. 2d 1211 (5th Cir. 1970). 

In advising school officials that the pro
posed transfer arrangement in this case vio
lated the requirements of Title VI, our 
Regional Office at Dallas was acting con
sistent with established policy and judicial 
standards. 

We appreciate your interest in this matter. 
If I can be of further assistance, please let 
me know. 

Sincerely yours, 
J. STANLEY POTTINGER, 

Director, Office for Civil Rights. 

[From the Boston (Mass.) Herald Traveler, 
Sept.9,1970] 

ANOTHER LOOK AT "IMBALANCE" 
Commr. of Education Neil V. Sullivan, an 

ardent champion of racial balance in the 
public schools and the use of busing to bring 
about this end, has taken a gingerly step in 
the opposite direotion. 

He has appointed an Advisory Committee 
on Racial Imbalance, the presumed purpose 
of which is to review and study the state's 
racial imbalance law which has proved so 
disruptive to the Boston school system, and 
to recommend changes or perhaps even 
repeal. 

Sullivan, a former superinrtendent of 
schools in Berkeley, Calif., where he racially 
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balanced the schools by cross-busing, arrived 
here a year and one-half ago to take over 
supervision of secondary and elementary 
public education at $30,000 a year, and has 
sat on his hands while the educational prob
lems of the capital city worsened. 

He agreed to appoint the special panel to 
review the racial imbalance law a,t the insist
ence of John D. Warner, aggressive new di
rector of the Boston Redevelopment Author
ity, who sees the city in a crisis situation 
because of the controversial statute. 

But warner does not intend to sit back 
and permit Sullivan's blue ribbon panel of 
14 to study the problem to death while con
ditions created by the racial imbalance law 
worsen and a $100 million school bulldlng 
program planned by the city grinds to a halt. 

"I intend to keep the pressure on him," 
declares the tough-minded Warner. "While I 
am, of course, pleased that the commissioner 
has appointed this study panel, I want to 
see it go into action immediately. 

"Consequently, I will ask how soon this 
special committee intends to meet, and will 
ask to appear before the committee at the 
earliest opportunity to state my views con
cerning the damage the racial imbalance law 
1s doing to the city of Boston in its efforts to 
build new schools. 

"This year is, of course, lost, but if we get 
moving on the problems now, perhaps by the 
opening of the next school year the situa
tion with respect to racial imbalance can be 
put back into its proper perspective, and 
progress in the building of new schools can 
commence." 

But if Sullivan's record in Berkeley, Calif., 
is any criterion, he may not be easy to push 
into taking direct action to wipe the racial 
imbalance law off the statute books, or even 
change it drastically. 

Sullivan blasted no less a personage than 
President Nixon when the nation's chief ex
ecutive had the temerity to question the 
advisab111ty of busing children from one end 
of a city to the other to achieve racial bal
ance. 

And he also took on U.S. Atty. Gen. John 
Mitchell and the then secretary of Health, 
Education and Welfare, Robert Finch, when 
they disagreed with him on the same subject. 

Since then, Sullivan hras been relatively 
silent, apparently because of a rap on the 
knuckles he received from Gov. Sargent, who 
made it clear that he did not approve of de
partment heads making major policy state
ments without clearing them through the 
governor's office. 

But Sullivan is a controversial figure, as 
evidenced by some of the statements attrib
uted to him while he was in Berkeley, Calif. 

For instance, in October of 1968, the Berke
ley High School faculty steering commit
tee met with Sul11van to discuss the Berke
ley Unified School District's acceding to 
demands made by the high school's Black 
Student Union. 

One of the questions put to Sullivan, ac
cording to a report published in the steering 
committee's bulletin, was: 

"Many teachers are concerned that ready 
giving in on the part of the administration 
to the demands of a small group will convince 
all students that m111tancy is the only way 
to get things done. What is your opinion on 
this?" 

"Damn right it is," replied Sullivan, ac
cording to the published report. "History has 
shown that the only way to get things done 
is to get a shotgun and stick it up against 
the other people's neck." 

Consequently, it is not anticipated that 
Sullivan will remain sllent !or long, particu
larly since he has been challenged by the 
hard-driving Warner to get off his racial 
balancing kick, and provide the leadership 
necessary to straighten out the problems 
created in the Boston school system by the 
racial imbalance law. 

Warner is no pushover, however, as Sulli
van will find out if he is determined to per
sist in pursuing a philosophy which simply 
cannot work in a city like Boston. 

The BRA director has already expressed his 
indignation over Sullivan's testimony before 
a senate committee headed by U.S. Sen. John 
McClellan of Arkansas. 

Sullivan criticized Boston's open enroll
ment plan, in which any pupil, anywhere in 
the city, can go to the school of his choice, 
provided there is a vacancy. He said he con
sidered the policy "racist." 

Warner has termed Sullivan's remarks 
"unfair and unwarranted, and showed a 
tragic lack of knowledge of the city's prob
lems." 

He points out that the open school enroll
ment policy was instituted years ago, long 
before the conception of the racial imbalance 
law, which is proving so harmful to Boston. 

"The key is that this racial imbalance law 
doesn't work," Warner asserts. "It has a 
classic ability to harm both blacks and 
whites. In the long run it will force busing 
of kids around the city and this is not 
healthy. 

"It requires the building of schools on the 
peripheries, and that is wrong. There 1s no 
subst itute for the strong neighborhood 
school, and the racial imbalance law makes 
this impossible." 

Warner is convinced that the time to do 
something about the racial imbalance law 
is now, if the city is to replace With new 
schools the antiquated structures which 
should have been replaced long ago. 

And it would appear he does not intend to 
permit Sullivan to serve as the stumbling 
block. 

[F1rom the Detroit Free Press, Aug. 4, 1970] 
U.S. COURT BI.OCKS INTEGRATION PLAN FOR 

CITY SCHOOLS 

(By William Grant) 
U.S. District Judge Stephen J. Roth denied 

Thursday a request by the National Associa
tion for the Advancement of Colored People 
that the Detroit school system be required to 
put its controversial high school integration 
plan into effect next week. 

The NAACP had made its appeal as part 
of a suit challenging the right of the Michi
gan Legislature to prohibit the school system 
from implementing the plan which was 
adopted by the school board last April 7. 

A hearing on that suit has been set for 
the first two weeks in November, but the 
NAACP had asked that Judge Roth order the 
plan implemented pending the final outcome 
of the case. 

Judge Roth said Thursday that to issue 
the temporary order would be, 1n effect, de
ciding the whole case. 

"The best interests of the schools, the stu
dents and the parents will be served if no 
order is issued at this time," Roth said. 

Attorneys for both sides were notifl.ed by 
telephone Thursday morning of Judge Roth's 
decision. The judge has been hearing cases 
in Flint and his office said a written opinion 
will be avallable early next week. 

The decision means Detroit students wlll 
enroll next Wednesday as if the school board 
had never adopted its April 7 high school in
tegration plan. 

Charles Wolfe, executive deputy superin
tendent for the school system, said: 

"Students Will follow the same school at
tendance pattern they have for the past sev
eral years. Anyone with any question should 
call either their neighborhood school or the 
regional school oftlce." 

The school board voted 4-2 April 7 to alter 
school boundaries to balance the racial com
position of 11 of the city's 22 public high 
schools. 

But the Legislature passed a new state 
school decentralization law in July which 

prohibited the board from implementing the 
integration plan. 

And Detroit voters Aug. 4 recalled from 
office the four board members who had ap
proved the plan. 

RESUMPTION OF FULL-SCALE MILI
TARY SHIPMENTS TO GREECE 

Mr. FULBRIGHT. Mr. President, the 
Department of State has now announced 
the resumption of full-scale military 
shipments to Greece. This decision w111 
be regarded by many here in the United 
States, in Europe, and in Greece as most 
unfortunate. That the announcement 
comes at this particular time is, per
haps, not accidental. 

We have been told that the decision 
"in principle" to resume mllitary ship
ments to Greece was made some time 
ago. I might note, how.ever, that this 
decision was not then communicated 
to the Senate. Since taking that decision 
"in principle," the administration has 
undoubtedly been trying to figure out 
how to announce it in a way that would 
attract the least attention while at the 
same time making it appear more justi
fiable. In this respect, the present Middle 
East crisis may even have been viewed as 
a most convenient and timely develop
ment. 

Given the present public preoccupa
tion with events in Jordan, the resump
tion of heaVY milltary aid to Greece may 
pass almost unnoticed. For those few 
who do take notice, there is the con
venient argument that this is a moment 
when the United States must shore up 
the southern flank of NATO. At best the 
only relevance of the NATO bases in 
Greece to events in Jordan is the fact 
that they are the only eastern Medi
terranean ports still open to our 6th 
Fleet. Without access to these bases it 
would undoubtedly be far more difficult 
for us to involve ourselves in Jordan. 

There is, of course, a precedent for the 
technique used in announcing this de
cision. In October 1968, following the 
Soviet invasion of Czechoslovakia the 
State Department ''relaxed" the em
bargo long enough to ship a few "selected 
items" of major equipment to Greece. 

Although the Committee on Foreign 
Relations was duly notified of this ac
tion, the magnitude of the deliveries in
volved was not immediately apparent. 
We were subsequently surprised to leam 
that they included a squadron of jet 
fighters and some minesweepers. Fortu
nately the alleged or presumed threat to 
Greece from Czechoslovakia never ma
terialized, but the colonels got their 
equipment anyway. 

The State Department maintains that 
the junta has made substantial progress 
toward the restoration of political free
dom in Greece. They further argue that 
the continuation of our embargo is un
likely to move the junta toward further 
reforms. 

The recent release by the junta of 
some political prisoners is a positive step. 
No one knows, however, what number 
remain in prison or in exile on the Greek 
Islands. Insofar as I know, those still 
being held do not yet have recourse to 
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civilian courts to seek their release. M~
tial law remains in effect and there 1s 
no sign of a restoration of parliamentary 
government. 

The colonels appear to have done just 
enough to pry loose the tens of millions 
of dollars of equipment which the De
fense Department has been so anxious 
to give them. The eagerness of the De
fense Department to release this ma
teriel must have increased recently fol
lowing reports that the Greek junta was 
considering the purchase of tanks from 
France. The Defense Department would 
certainly not welcome the prospect of 
losing a good recipient for its giveaways. 

It remains to be seen what impact, if 
any, our resumption of full-scale military 
aid to Greece will have on our other 
allies on NATO's flank, the Turks. It 
may well be that the Turks, seeing their 
traditional Greek enemy being strength
ened, will demand that their own forces 
be similarly augmented--out of concern 
over the Russians, of course. 

This is a sad, but familiar ring oo this 
entire affair. We espouse high-sounding 
principles on the one hand while deal
ing with dictators for military bases on 
the other. The administration might at 
least spare us the pain of its rhetoric 
and get on with its deals---provided, of 
course, the price is right. 

DECLINE OF U.S. CASUALTIES IN 
VIETNAM 

Mr. HANSEN. Mr. President, without 
question one wartime casualty is too 
many. But nevertheless it is heartening 
to see the continuing decline in our casu
alties in Vietnam as a result of President 
Nixon's decision to wipe out the North 
Vietnamese Cambodian sanctuaries as a 
result of his Vietnamization program and 
as a result of his withdrawal of American 
troops. 

I am sure we all noticed that again 
last week, casualties dropped below ~he 
60 mark to 54. They have been runnmg 
below the hundred mark each week since 
July 1. 

Mr. President, as I said, we cannot be 
satisfied over any wartime casualties, but 
let me point out that this war is taking 
only a small fraction of the lives we lose 
every day to other forms of violence. 

For instance, we lose an average of 
more than 4,000 Americans each month 
in automobile fatalities. In July, the last 
month for which I have figures, 4,880 
persons were killed in auto accidents. 

During the first 6 months of 1970, ap
proximately 10,000 persons lost their 
lives by drowning and in other public 
accidents, 13,500 more were killed in 
home accidents and 7,000 in accidents a.t 
work. 

Concerned Americans, acting through 
many organizations on many fronts, are 
trying to reduce this tragic toll of lives. 
For exam'ple, highway deaths reflect a 
smaller mortality per passenger mile. 

All of us are gratified with the progress 
that is being made to end the war in Viet
nam. The drop in casualties is solid evi
dence of that progress. 

We all wish the President Godspeed 
in successfully terminating this conflict. 

PROTECTION OF THE GARNER 
VALLEY IN CALIFORNIA 

Mr. CRANSTON. Mr. President, re
cently the California Legislature adopted 
Assembly Joint Resolution No. 62, which 
memoraliZes the President and the Con
gress of the United States to take im
mediate action to preserve Garner Val
ley or portions thereof in California. 

As the sponsor of the bill <S. 4045) 
to purchase 6,400 acres of privately held 
lands within the valley and add them to 
the San Bernardino National Forest, I 
am delighted by the action taken by the 
California Legislature. It is but one more 
indication of the support within Cali
fornia for immediate efforts to protect 
this valley from high-density commercial 
and residential development and to pre
serve its potential as an open space area 
and as a natural resource. 

Mr. President I ask unanimous con
sent that the text of Assembly Joint 
Resolution No. 62 be printed in the 
RECORD. 

There being no objection, the joint 
resolution was ordered to be printed in 
the RECORD, as follows: 

ASSEMBLY JOINT RESOLUTION No. 62-
RELATIVE TO GARNER VALLEY 

Whereas, Garner Valley in the San Jacinto 
Mountains in Riverside County is a scenic 
area within short traveling distance from 
major population centers of California; and 

Whereas, There exists a crucial need for 
recreational land near major population cen
ters in California and the nation; and 

Whereas, The preservation of present rec
reational land is of highest priority in Cali
fornia's fight to preserve her environment; 
and 

Whereas, The several thousand acres of 
Garner Valley are adjacent to the San Ber
nardino National Forest; and 

Whereas, Proposed development of this 
area may have adverse ecological effects upon 
such surrounding lands; and 

Whereas, A recent United States Forest 
Service report indicates the advisab111ty of 
protecting Garner Valley to insure the con
servation of federal lands in this area; and 

Whereas, This study specifically notes that 
Garner Valley is a key watershed in the upper 
reaches of the San Jacinto River, and proper 
management of both private and national 
forest lands is essential from a flood control, 
water quality, and soil erosion standpoint; 
and 

Whereas, The federal government owns 
surplus property which consists of less desir
able recreational land throughout California 
rand in the vicinity of the City of Riverside, 
and it may be in the best interest of the 
people of the State of California and the 
nation to preserve Garner Valley and allow 
development on other surplus land; now 
therefore, be it 

Resolved by the Assembly and Senate of 
the State of California, jointly, That the Leg
islature of the State of California respect
fully memorializes the President and the 
Congress of the United States to take im
mediate action to preserve Garner Valley 
or portions thereof; and be it further 

Resolved, That such action emphasize the 
posslb111ty of exchanging surplus land or 
other federal properties in the vicinity of 
the County of Riverside or elsewhere for such 
Garner Valley land; and be it further 

Resolved, That the Chief Clerk of the As· 
sembly transmit copies of this resolution to 
the President and Vice President of the 
United States, to the Secretary of Interior, 
to the Speaker of the House of Represent-

atives, and to each Senator and Represent
ative from California in the Congress of the 
United States. 

LEGISLATIVE COUNSEL'S DIGEST 

AJR 62, as introduced, Veysey {Rls.) 
Garner Valley. 

Memorializes the President and Congress 
of the United States to take 1Inm.ediate action 
to preserve Garner Valley or portions thereof, 
possibly by trading surplus federal land for 
land therein. 

Fiscal Committee-No. 

ABSENCE RECORD OF GENERAL 
SESSIONS JUDGE MARY C. BAR
LOW 

Mr. WILLIAMS of Delaware. Mr. 
President, yesterday the Washington 
Evening Star published an editorial en
titled "Judge Barlow's Return." 

This editorial very properly calls at
tention to the responsibility that Judge 
Barlow has to the citizens of Washing
ton and to the American taxpayers to 
tender her resignation from the court. 

The manner in which she has insisted 
upon holding title to her position while 
at the same time neglecting her duties 
as a judge over the past few years is a re
flection on the integrity of the court. 

On August 16, 1970, an article ap
peared in the Washington Post entitled 
"Judge Barlow Hasn't Worked in a Year 
and Yet She Refuses To Resign Her Posi
tion," commenting upon the disgraceful 
absenteeism of Judge Barlow in relation 
to her duties. 

In the face of this miserable record, if 
she refuses to tender her resignation the 
Judiciary Committee should consider ac
tion toward seeking her removal. 

I ask unanimous consent that both the 
editorial and the article be printed in the 
RECORD. 

There being no objection, the items 
were ordered to be printed in the RECORD, 
as follows: 

JUDGE BARLOW'S RETURN 

Resuming her judicial duties the other day 
after an absence of more than a year and a 
half, D.C. General Sessions Judge Mary C. 
Barlow said she thought she might be Sible 
to work "a full day from now on." We think 
the decision is regrettable. In the publlc in
terest, as well as her own, Judge Barlow 
should retire. 

In a brief discussion of her absence with 
reporters, the judge referred to a number of 
ailments she has suffered during a prolonged 
illness. Under such circumstances, no one 
has any desire to be cruel. Certainly Chief 
Judge Harold H. Greene was not last Feb
ruary, when he unsuccessfully requested her 
retirement "in view of the extraordinary de
mands that are being made on the court and 
its judges in these times of unprecedented 
case loads ... " 

The point 1s that today General Sessions, 
in the midst of its transition to the status 
of the city's new Superior Court, faces an 
even heavier burden, which inevit81bly will 
be passed on to its Judges in the form of 
greater personal demands. It was evident her 
first day back, and hardly surprising, that 
Judge Barlow was operating under great 
strain. It is not likely that the strain w111 
let up. 

Judge Barlow is fully eligible for retire
ment on the basis of two-thirds of her $34,
ooo salary. She would not gain a great deal 
by awaiting a salary increase to $36,000 next 
spring. In view of her increc11bly bact attend
ance record since 1965, she surely can harbor 
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no hopes of reappointment when her present 
term expires a year from now. Nor, in all 
candor, can the court, confronted with its 
new challenges, afford to wait that long. 

JUDGE MARY BARLOW HAS NOT WORKED IN A 
YEAR-AND YET SHE REFUSES TO RESIGN 
HER POSITION 

(By William N. Curry) 
Back on Feb. 28, 1950, Secretary of State 

Dean Acheson was tilting with a Senate Ap
propriations subcommittee over a favorable 
comment he made about State employee 
Alger Hiss. Elsewhere on the Hill, a police 
inspector was asserting his belief that inade
quacies in Washington's police force were 
"hampering law enforcement." And in still 
another hearing room, Mary C. Barlow was 
swearing to the Senate District Committee 
that if she ever became disabled, she would 
resign from the Municipal Court judgeship 
she was then hoping to assume. 

Miss Barlow received that judgeship, and 
she stayed on the bench when the court 
later became the Court of General Sessions. 

Since 1967 she has served exactly 51.5 days 
at court and she has served none since Jan. 
1, 1969, yet Judge Barlow has repeatedly re
fused to resign. 

Meanwhile, Judge Barlow enjoys the $6,500 
in annual salary boosts the Congress has 
voted for the court's judges since 1968, the 
year Miss Barlow showed up at court seven 
times. She now makes $34,000 a year. 

Beyond the money, Judge Barlow's insist
ence on tying up one of the court's 23 au
thorized judgeships means just that much 
more work for a court that can barely keep 
pace with its rising workload, let alone re-
duce its oppressive backlog. _ 

Commenting on the court's backlog of 
pending cases, Chief Judge Harold H. Greene 
says, "It depends entirely on the number of 
judges. The more judges, the smaller the 
backlog." In a report issued early this year, 
Judge Greene said the court received 4,357 
more criminal jury cases in 1969 than it did 
in 1968. The number continues to rise. To
day the court operates with only one more 
judge than it had in 1968. 

By hard work and long hours, temporary 
measures and tighter administration, the 
court has kept even with its increased work
load. The backlog remains stable, however, 
with more than 3,100 criminal cases sched
uled for jury trials. 

When President Truman named her for 
the Municipal Court post in 1950, Mary 
Catherine Barlow, at 32, was the youngest 
federal judge ever appointed by a President. 
At the time, Miss Barlow was law librarian 
for the 10 judges then on the Municipal 
Court bench. She was also teaching legal 
bibliography at the old National University 
Law School. A native of Grafton, W.Va., she 
had once been a professor of law at the old 
Columbus University. Although she was ad
mitted to the D.C. Bar in 1943, when Judge 
Barlow assumed the bench on March 28, 1950, 
she had never done trial work. 

Her dearth of in-court experience brought 
opposition to her appointment at the Senate 
District Committee hearing that February 
day in 1950. But the committee's chairman, 
Matthew M. Neely, a West Virginia Democrat, 
quickly put an end to that. After all, it was 
he who had been Miss Barlow's voice at the 
White House; he had sponsored her appoint
ment in competition with some 400 other 
eager candidates for the then-$13,000 a year 
post. 

Another point came up wt ,the hearing. Ju
venile Court Judge Fay Bentley had sparked 
a controversy over when a judge should 
resign. Judge Bentley was a patient at St. 
Elizabeth's Hospital and steadfastly refused 
to call it quits until her appointment expired. 

Mindful of this at the hearing, Sen. Lester 
c. Hunt (D-Wyo.) said he had a routine 
question he liked to ask all prospective fed
eral judges: Would he or she resign upon be• 
coming incapacitated or disabled? 

A Washington Post account of the hearing 
reports: "After pointing out that the Munic
ipal Court term is 10 years, Miss Barlow said 
she would resign if permanently incapaci
tated." 

The Evening Star said: "Miss Barlow said 
she would resign if incapacitated." 

Another judicial nominee before the com
mittee that day, Thomas C. Scalley, said that 
he, too, would quit if he could not serve the 
court. He is still on the bench at 72 and 
reports to work dally. 

The Senate committee unanimously ap
proved her nomination; the full Senate fol
lowed several days later, and Miss Barlow 
was sworn in on March 28, 1950. There fol
lowed 10 years of regular work on the bench 
by Judge Barlow. 

With the expiration of her first appoint
ment in 1960, the Eisenhower Administration 
let it be known that Mary C. Barlow, a Demo
crat, would be a one-term judge. But the 
Kennedy victory saved Miss Barlow, and she 
was officially reappointed in September of 
1961, having stayed on the bench during the 
interim 19-month period. 

During her first term and the first few 
years afterward, Judge Barlow served the 
court regularly. In 1964, or thereabouts, her 
attendance fell off drastically. According to 
available court records, which begin with 
1965, Judge Barlow was present at court 
137 days in 1965 (at a $23,500 salary). This 
amounted to about 50 per cent absenteeism. 

In 1966, Judge Barlow's days at court 
dropped off to 105.5, and in 1967 she came 
to court 44.5 days. 

In February of 1967, Judge Barlow's den
tist-husband (she stlll goes by her maiden 
name) told a reporter: "Judge Barlow is ill 
and has been 111 for some time. I am sure 
she will be back in court soon." 

Nevertheless, the following year, 1968, with 
her salary then up to $27,500, Judge Barlow 
came to court only seven days, putting in 
about 30 hours of effort. Court records do 
not show the last day she came to court in 
1968, but whatever day it was, it was, indeed, 
"the last." She was not there at all in 1969. 
Or so far this year. 

Judge Barlow's $34,000 salary this year 
could be even higher if a pending court
reorganization bill raises that salary. 

The case of Mary c. Barlow began a new 
phase on March 28, 1970. For that was the 
first day that Miss Barlow beca.me eligible 
for a retiremeDit pension. 

For years, Judge Barlow's friends at the 
court had somewhat defended her refusal to 
quit. This was because the retirement plan 
she is under requires art; least 20 years' service 
to earn a pension. If Judge Barlow had re
tired even one day before the 20 years of 
service, she would have received no retire
ment pay. With those interim 19 months of 
service, her 20th anniversary was Maroh 28, 
although her second 10-year term will expire 
in September, 1971. 

So, many people expected Judge Barlow to 
retire on March 28, her 20th anniversary. But 
she didn't. 

Desirous of gettin.g the General Sessions 
Court up to full strength, Chief Judge 
Greene early this year coaxed Judge Barlow 
to retire. In a Feb. 3 letter, Judge Greene 
expressed his feeling over her absenteeism, 
both as a judge and lliS a citizen concerned 
about crime. He wrote: 

DEAR JUDGE BARLOW: I am informed thart 
as of March 28, 1970, you will have served on 
the Court for a total of 20 years, and pursu
ant to the Act of Aprll, 1942, you will be 
eligible for retirement at a substantial pen
sion. The purpose of this letter is to respect
fully suggest that you take advantage of this 
stat;ute to retire at that time rather than to 
awMt the end of your second full term, which 
will expire on Sept. 18, 1971. 

As you know, I have never been critical of 
your prolonged absence from the Court, even 
though the other judges and I have been 
subjected to a great deal of criticism and 

have had to perform a considerable amount 
of additional work because of that absence. 
I conslsteilltly maintained that position be
cause I felt that, because of your prior serv
ice to the court and to the commumty, you 
should be permitted to continue to serve 
without interference until you were eligible 
for a pension. 

That eligibllity will now become fixed next 
month. In view of the extraordinary demands 
thrut are being made on the Court and its 
judges in these times of unprecedented case
loads and publdc concern with backlogs and 
delays, it is most important that all judges 
authorized to the Court be active and able 
to participate fully 1n its work. For that rea
son, it would seem that you would want to 
consider retirement as of the date of el1g1-
bllity for a pension. 

Please let me know what your decision 
will be, for I expect to be asked about this 
matter by the press and the Congress. 

With best wishes, 
Sincerely yours, 

HAROLD H. GREENE. 
Seventeen days later, Judge Barlow sat 

down with a ball-point pen and wrote the 
following letter on embossed General Ses
sions stationary ("Mary C. Barlow/Judge" 
printed at the top) : 

DEAR JUDGE GREENE: Thank you for your 
recent letter. I do appreciate your gracious
ness and many, many kindnesses. 

My physicians indicate I will be able to 
return to work in the near future. After 
that we shall discuss my retirement. 

Chief, I have been informed that I have 
no desk; no chairs; no table; and no rug 
or carpeting on the floor (of her chambers) . 
I am sure you will take the necesary steps 
to amend these oversights. 

With warm wishes, 
Most sincerely, 

MARY. 

So Chief Judge Greene fixed up her office 
to get it ready for Judge Barlow's return. 
Despite her statement about being "able 
to return to work in the near future," six 
months later she still hasn't showed up for 
work. 

Meanwhile, by hanging on, Judge Barlow 
stands to pocket an even higher pension. 
At % of her present $34,000 salary, her 
pension today would be $22,666. Any salary 
increase would further up her pension. 

The recently enacted, controversial D.C. 
crime law (which takes full effect in Jan
uary) could prove to be Judge Barlow's un
doing. It provides for a five-member Com
mission on Judicial Disabilities and Tenure, 
The Commission will be empowered to give 
the heaveho to judges for "willful and per
sistent failure to perform judicial duties" 
and to retire involuntarily a judge who 
"suffers from a mental or physical disability 
which is or is likely to become permanent 
and which prevents or seriously interferes 
with the proper performance of his judicial 
duties." 

On behaM of the court, Chief Judge Greene 
issued this statement when asked about 
Judge Bar!low: "We strongly support the 
removal commission." 

The caller who phones Judge Barlow at 
her residence in the Kennedy-Warren 
Alpartment is told by a housekeeper th!at she 
lis in "but Judge BaJrlow is d1l." All ca,lls are 
irefeNed to her husbalnd, dentist Laiw1-ence 
Smallwood. 

Dr. Smallwood is asked 1! Judge Barlow 
intends to retire soon. 

"I haven't heard a thing about it. I 
don't know." 

Does she have any plans to return to court 
soon? 

"I don't know." 
Could he disclose the nature of her ill

ness? 
"No, I don't have anything to say about 

it at all." 
Is there anything Dr. Smallwood would 

like to say about Judge Barlow's absentee
ism? 
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"Not a thing. I don't even know what 

you're driving at. Thank you for calling." 

MANPOWER TRAINING ACT AND 
FAMILY ASSISTANCE 

Mr. JAVITS. Mr. President, the Senate 
passed yesterday, by a vote of 68 to 6, 
the Employment and Training Oppor
tunities Act of 1970, sponsored by Senator 
NELSON and representing a highly so
phisticated effort on the part of all of 
the members of the Committee on Labor 
and Public Welfare, to respond to the 
administration's initial call for a reform 
and expansion of our manpower train
ing programs. Of particular significance 
was the Senate's acceptance of a sub
stantial public service employment pro
gram initially authorizing as many as 
250,000 jobs and related training for un
employed and underemployed persons. 
While I sought to refine the public serv
ice provisions in order to emphasize the 
development and eventual mobility of 
individual participants in the program, 
I am pleased with the overall acceptance 
of such a program, which Senator NEL
soN, others on the committee, and I have 
long advocated. 

Although the Senate has passed this 
essential legislation, the House of Repre
sentatives has not completed action on 
various manpower training and employ
ment proposals now before it. The Sen
ate, on the other hand, has failed to act 
upon the House-passed Family Assist
ance Act, proposed by the administra
tion. 

Mr. President, the "twain" must meet 
in this session if we are to keep our basic 
commitments to put an end to poverty. 
It would be not only a colossal irony, but 
a cruel deprivation to the poor, the un
employed, and the underemployed, if 
these two measures-which are so es
sential and so philosophically as well 
as administratively related-remained 
locked up on opposite sides of the Capitol. 

The Senate's passage of the manpower 
training bill should assure those who fear 
the potential costs of the Family Assist
ance Act that employment and training 
opportunities in substantial numbers will 
be available to provide alternatives to 
welfare dependency. Similarly, those who 
fear the establishment of "work relief" 
programs as a substitute for welfare pro
grams must recognize that-in addition 
to guaranteeing a certain level of in
come-the Family Assistance Act con
tains substantial work incentives and ar
rangements for referral to manpower 
training, as well as day care provisions
that will encourage and make it possible 
for hundreds of thousands and eventually 
millions of persons on welfare to seek 
"regular" employment to break the wel
fare syndrome. 

Mr. President, I am not urging that 
any reform is better than no reform 
since I expect the family assistance plan 
to represent a successful start in our 
efforts to provide a basic level of living 
for all Americans. We should pass it in 
this session and the legislation should 
represent a firm commitment to its ap
plication to all of the Nation's poor-in
cluding its working poor-within a rea
sonable period of time. 

NEITHER HEAT NOR LIGHT 
Mr. EAGLETON. Mr. President, on 

occasions there is more heat than light 
in this Chamber, but soon there may be 
less of both. 

Senators may have noticed that some 
lights have been turned off and eleva
tors shut down in the Senate Office 
Buildings today, but according to many 
experts, it will get worse. 

In the face of high demands for elec
tricity, the Potomac Electric Power Co.
Pepco-has reduced its voltage by 5 per
cent. To residents of Washington and its 
suburbs this is only a slight inconveni
ence-this afternoon. But next week, or 
next summer, in Washington or else
where, this inconvenience could tum to 
tragedy. 

This administration seems to accept 
chronic shortages of power and cut
backs in consumer service as inevitable. 
It will be, if this administration contin
ues to ignore the problem. In an admin
istration noted for its rhetoric rather 
than action, even the rhetoric is miss
ing. 

After the power blackout in 1965, and 
a Johnson administration study, legis
lation was proposed. However, it was cast 
aside nearly 19 months ago by the Nixon 
administration. 

Instead of action, the American peo
ple got another task force. Instead of 
strong FPC regulation in the public in
terest, the FPC got a former lawyer for 
private utilities opposed to strong action. 

Mr. President, it takes 10 years to plan 
and build new power plants and power 
lines. So it is critical that the admin
istration stop filibustering and footdrag
ging on legislation-now. 

It should either support one of the 
bills presently before this session of 
Congress, or propose a bill of its own, 
or admit to the public that it is incapa
ble of protecting the interests of the 
American people in assuring reliability 
of electric power service and protection 
of the environment. 

Mr. President, I ask unanimous con
sent that a part of a statement on this 
same general subject matter which I is
sued on August 30, 1970, as chairman of 
the Democratic Policy Council's Com
mittee on the Human Environment be 
printed in the RECORD. 

There being no objection, the state
ment was ordered to be printed in the 
RECORD, as follows: 

ELECTRIC RELIABILITY-THE SILENT 
ADMINISTRATION 

Immediately a.fter the massive New York 
City blackout in 1965, the Democratic ad
ministration carefully studied the electric 
power supply problem and the environmental 
problem connected with generating and 
transmitting electricity. As a result of those 
studies, legislation to deal with these prob
lems was developed by the Federal Power 
Commission and unanimously transmitted to 
the Congress. President Johnson made elec
tric reliab111ty legislation a high priority sub
ject in his 1967 Message on Consumer Pro
tection. 

When Mr. Nixon took office, these studies 
and the concrete proposals which grew out 
of them were cast aside. Now, nearly nineteen 
months after Mr. Nixon took office, his ad
ministration has failed to propose any alter
native to the legislation proposed by the 
Johnson administration or to a number o! 

other bills introduced more recently by 
Democratic senators and representatives in
cluding Senators Kennedy, Magnuson, and 
Muskie, and Representatives Friedel, Long 
(Maryland), Macdonald, and Moss (Califor
nia) on which congressional cominittees have 
held extensive hearings. 

Rather, Mr. Nixon has passed the buck to 
another of his special White House task 
forces which has been restudying the prob
lem for more than a year while the power 
shortage crisis has become more critical with 
each passing day. Meanwhile, the chairman 
of the Federal Power Commission, Mr. 
Nassikas, a former lawyer for private utili
ties, has stated to congressional committees 
that he would recommend another presiden
tial veto if Congress should pass the electric 
reliabi11ty legislation which is before it. Like 
the power companies he is supposed to regu
late as chairman of the Federal Power Com
mission, Mr. Nassikas favors so-called "vol
untary" and "co-operative" action between 
the power companies and state and federal 
authorities to solve the power crisis--with 
the federal government and the states hav
ing no real power to look out for the best in
terests of power consumers or to prevent ac
tions by the companies that would damage 
our air, water, and land. 

Many experts outside the administration 
blame the "voluntary" and "co-operative" 
approach for the problems we now face, in
cluding the industry's failure to make ade
quate plans to serve today's electricity needs. 
Those experts feel this approach can't be ex
pected to solve the problems it caused in the 
first place. 

It takes as much as 10 years to plan and 
build new power plants and power lines. So 
it is critical that the adminlstration stop 
filibustering and footdragging on legislation 
to resolve the conflicts between power plants 
and power lines, and the environment. The 
administration should either support one of 
the bills that has been pending for more 
than a year before the Congress, or propose 
a blll of its own, or admit to the public that 
it is incapable of protecting the interests of 
the American people in assuring reliabi11ty 
of electric power service and protection of the 
environment. 

There are further urgent steps the admin
istration should take to assure a more ra
tional use of our natural resources: 

1. It should take immediate action to re
view carefully the electricity rates for in
dustries that use large amounts of power
rates that encourage them to waste mther 
than conserve electricity. It should also 
scrutinize the promotional practices of elec
tric utilities that encourage consumers to use 
more power than can be made available to 
them. 

The administration has a responsibllity to 
the American public to see that our natural 
resources are wisely used and not wasted, 
and it should take immediate action to live 
up to that obligation. 

2. Utlllties are faced With widespread and 
rapidly worsening shortages of low-pollution 
oil, natural gas, and coal, which are used to 
generate electricity. The administration 
should permit the greater importation of 
less-expensive, low-pollution oil which is in 
critically short supply, for power generation 
purposes. 

3. There is increasing evidence that some 
natural gas producers are holding substantial 
supplies of their low-pollution natural gas 
out of the market in anticipation of a rise in 
gas prices. The administration should use its 
existing authority under the Outer Conti
nental Shelf Lands Act to direct those gas 
producers to produce the gas being held out 
of the market and make it available to power 
companies at today's prices for power gen
eration purposes. 

4. Low-pollution coal is becoming scarcer 
and more expensive as the result of shortages 
of railroad coal cars, strikes and unrest in the 
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coal fields attributed to the administration's 
halt-hearted and reluctant enforcement of 
the landmark Coal Mine Health and safety 
Act passed by Congress last year. The admin
istration should begin immediately to en
force vigorously the Coal Mine Health and 
Safety Act, as congressional leaders have re
peatedly urged, so the miners will go back to 
work and produce the clean-burning coal 
needed to meet the present electricity crisis. 
And the Interstate Commerce Commission 
should take immediate steps to alleviate the 
coal-car shortage by requiring that cars be 
returned to shippers instead of being held for 
short-term coal storage by coal users. 

5. The administration should seriously 
consider using the broad allocation of price 
control authority available to it under the 
Defense Production Act. Mr. Nixon was all 
too eager to use the authority of that act to 
bail the Penn Central Railroad out of its 
financial difficulties; he should be equally 
willing to use that authority to require that 
low-pollution fuels be made available to fuel
short power companies at reasonable prices 
in their time of great need. 

THE HEALTH OF OUR PEOPLE 

Mr. HANSEN. Mr. President, all of us 
are concerned about the health of the 
American people. There are several pro
posals before this Congress which pro
vide a variety of ways under which the 
Federal Government can be of assistance 
in providing health care to the citizens 
of this country. 

The question many of us raise is 
whether it is the role of the Federal 
Government to provide care or to create 
a climate in which the people can pro
vide such care for themselves, with the 
Federal Government helping those who 
do not have the means to provide for 
their own health care. 

I believe most Americans favor the 
latter approach in health care as well 
as in most other areas. I do not believe 
that it is practical or reasonable for the 
Federal Government to undertake the 
provision of health care to all Ameri
cans. If the experience we have had un
der medicare, and especially under 
medicaid, is any criteria, near chaos 
might well result if the Government tried 
to provide health care to all Americans. 
Earlier this year we heard an estimate 
in the Senate Finance Committee that 
the medicare hospital insurance pro
gram will probably have a $216 billion 
deficit over the next 25 years based on the 
present contribution schedule. 

Now the Federal Government is al
ready involved, and it certainly has an 
important role to play, in the providing 
of health care to the poor who do not 
have the ability to provide it for them
selves. The Federal Government is en
gaged in the operation of over 100 neigh
borhood health centers. The Federal 
Government provides help for the mi
grant workers, and this Congress has 
extended this program for 3 more years 
with the hope that it will become even 
more effective than it has to be. Through 
medicaid the Federal Government and 
the States jointly undertake to provide 
health care to all of the millions of 
Americans who are on welfare or who 
are unable to provide for themselves. 

Despite all of these Government pro
grams, over 9Q percent of Americans un
der 65 are providing protection for them-

selves through health insurance. I be
lieve that health insurance offers the 
vehicle for all Americans to protect 
themselves against the high cost of ma
jor illness or accident. 

Accordingly, I am pleased to introduce 
a bill which makes use of the health in
surance vehicle to provide for the poor 
and which provides incentives for the 
rest of the population to buy their own 
protection. 

This approach, known, as "medicred
it," relies heavily on the principle of put
ting a little something aside for a rainY 
day. But it also recognizes that some 
people cannot do this and directs the 
Federal Government to take care of the 
needs of these people. In addition, this 
legislation contains review mechanism to 
control cost, quality, and utilization of 
medical care. 

In the Senate Finance Committee, on 
which I serve, I have been struck by the 
differences between medicare and medi
caid. I find that medicare generally is 
working better. Why? I think one reason 
is because medicare is more an insur
ance plan while medicaid is more a wel
fare plan. 

Medicredit is an insurance plan. It 
would replace medicaid by giving to the 
poor a comprehensive health insurance 
policy, paid for by the Government. It 
would give them basic protection against 
illness and accident without coinsurance 
or deductibles. 

For the rest of the population medi
credit provides a tax credit-on a slid
ing scale-in order to promote the cover
age of health insurance for the rest of the 
population. 

Mr. President, the subject of the legis
lation which I introduce today will be an 
issue which the Congress will be facing 
in the years to come. It is an important 
subject which can have a great impact on 
the fiscal well-being of the Federal Gov
ernment. 

I introduce this legislation at this time 
in the Senate to call the attention of my 
distinguished colleagues and the public 
to the problems we are facing in our ef
forts to provide quality medical care to 
the citizens of the United States. As soon 
as this bill is printed, I urge all Senators 
to direct their attention to its provisions 
and to analyze the bill carefully. I hope 
that all interested organizations and indi
vidual citizens during the months ahead 
will do likewise. When the Congress 
meets again in January, it is my hope 
that the analysis conducted in the next 
several months will result in comments 
and suggestions which will be useful in 
developing this type of legislation. Then 
when the Congress does act on this sub
ject, we will have had the opportunity to 
receive and consider views and sugges
tions from all sources. 

I ask unanimous consent that a brief 
explanation of the medicredit bill be 
printed in the RECORD. 

There being no objection, the state
ment was ordered to be printed in the 
RECORD, as follOWS: 

MEDICREDrr BILL 

Part A of Medicredit would provide for the 
issuance of health insurance cer<tificates to 
those individuals or families whose income 
tax liability is $300 or less. Such a certificate 

entitles the owner to a quallfted medical care 
insurance policy. 

Part B of this proposal would establish a 
graduated scale of income tax credits to be 
allowed for the purchase of health insurance. 
The credits would be based on tax liab111ty. 
The amount of the credit would be based on 
the amount of allowable premium, i.e., the 
cost of a quallfted health care insurance 
policy. 

A qualifted health care insurance policy 
under Parts A and B would be issued by car
riers registered with the appropriate state 
insurance body. The policy would also have 
to provide basic institutlona~ and medical 
care benefits, including: 60 days of inpatient 
hospital services, including maternity and 
extended care facllities; emergency room or 
outpatient services; and all medical services, 
including diagnostic and therapeutic services 
when performed by or under the direction of 
an MD. or D.O. in the hospital, home, office, 
or elsewhere. 

Supplemental coverage could also be pro
vided under a qualifted program. This cov
erage could include: prescription drugs; ad
ditional days of inpatient hospital services; 
cost of blood in excess of three pints; other 
personal health services provided by or under 
the direction of an MD. or D.O.; and up to 
$25,000 for hospital and medical expenses in 
addition to those provided by the basic policy 
after the first $300 of these addi-tional ex
penses. 

The coverage would be subject to certain 
deductibles and coinsurance provlslons for 
Part B participants. An allowable supple
ment would be a provision to eliminate this 
deductible and coinsurance requirement. 

A Health Insurance Advisory Board would 
establish regulations for the administration 
of the program and would set minimum fed
eral standards for qualified insurance com
panies and plans. And a Federal Health In
surance Redemption Fund would be created 
to redeem the health insurance certlftcates 
issued under this program. Monies for the 
Fund would be appropriated from the gen
eral revenues. 

Part C of Medicredtt would establish a 
Peer Review Orga.nJ.zation (PRO) program. 
The Secretary of HEW would contract with 
state medical sooieties for the operation of 
a PRO in each sta.te. Under the program 
there would be first local and then state
wide review by M.D.'s and D.O.'s of reports 
and allegations of improprieties bearing on 
reasonableness of charges, need for services 
rendered, or quality of services rendered by 
the provider. A finding against the provider 
could result in his suspension or exclusion 
from participation in the Federal Govern
ment health programs. 

NEW OCEAN FREIGHT SERVICE 
BY SEATRAIN LINES 

Mr. FONG. Mr. President, on July 20, 
a new trade link was established between 
Guam, Hawaii, and the mainland United 
States when Seatrain Lines inaugurated 
ocean freight service over that route. It 
marked another step in bringing closer 
these three American areas separated in 
the vast Pacific. 

I am particularly pleased that the 
American territory of Guam is being 
assisted through Seatrain Lines' new 
service to promote its economic develop
ment. Under Gov. Carlos G. Camacho's 
leadership, Guam has experienced nota
ble economic growth and development, 
and I am sure this growth will be further 
stimulated by the entry of the new ship
ping service to Guam. 

I ask unanimous consent to have 
printed in the RECORD the remarks which 
were made July 20 at the inaugural cere-
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monies by Governor Camacho and Frank 
D. Troxel, vice president of Seatrain 
Lines. 

There being no objection, the remarks 
were ordered to be printed in the RECORD, 
as follows: 
REMARKS BY CARLOS G. CAMACHO, GOVERNOR 

OF GUAM 

Mr. Troxel, Mr. Lewis, Captain Schwartz
man, Admiral Pugh, Bishop Flores, distin
guished guests, ladies and gentlemen: It is 
with great pleasure, on behalf of the peo
ple of Guam, that I accept this calabash, 
a gift from Governor Burns and the people 
of the state of Hawaii. It is, indeed, heart
warming to know that it symbolizes great 
and mutual respect that exists between our 
territory and Hawaii, and between our peo
ple and their people. And in addition, it com
memorates the inaugural voyage of the 
Seatraln Lines' Georgia from the U.S. main
land to Hawaii and to our very shores. 

I would like, at this time, to otncially and 
publicly acknowledge and thank Governor 
Burns and the good people of Hawali for the 
wonderful present. And likewise, I'd like to 
congratulate Seatrain on this happy occa
sion and extend my best wishes to all the 
staff and employees of Seatrain. I welcome 
Captain Schwartzman and Georgia's crew to 
our fair island. 

It is my sincere hope that Seatraln's entry 
into the Guam trade wlll be satisfying and 
rewarding. We welcome the services you are 
rendering to our people and our territory, 
and we appreciate whatever contribution you 
can make to our economic growth and wel
fare. 

I am happy to note that Seatrain will pro
vide ocean freight. service for both container 
and non-containerized cargo between the 
United States mainland and Guam. Likewise, 
an extra dimension of the service will be that 
it also links Guam and the state of Hawaii, 
further boosting trade and commerce be
tween the two. 

I am particularly gratified that Seatrain 
has agreed to come into the Guam route 
with a tariff designed to keep down the 
cost of living. As I understand it, it will 
provide services at rates fully competitive 
with the ocean freight rates which prevailed 
in the Guam trade prior to an increase made 
on break-bulk cargo. 

But much more than this, the coming of 
Seatrain to Guam will create more jobs for 
our people, generate more capital, stimulate 
greater business activities and, generally 
speaking, boost our over-all fledging econ
omy. 

We all know how vital the shipping lines 
are to our livelihood. We are currently im
porting more than 90 percent of our food
stuff, clothing, bullding materials, and other 
commodities essential to our everyday lives. 
We are very much dependent on outside ac
tivities, and the addition of Seatrain into 
the Guam route is most welcomed. 

Again, I offer my congratulations to Sea
train and I bid you all a warm Hafa Adal. It 
is my real pleasure to be here today and I 
like to thank Seatrain for their gracious in
vitation to participate, in this ceremony. 

Thank you very mucn. 

REMARKS BY FRANK D. TROXEL, SEATRAIN LINES 
All of us at Seatrain who have contributed 

to the implementation of our Guam Service 
are very excited with the arrival of our 1st 
vessel. The Seatrain Georgia arrived yester
day at noon and will sail tonite at midnite. 
Our second vessel the Seatrain Louisiana 
sailed !rom the San Francisco Bay Area at 
8:00 a.m. this morning so our Guam Service 
is well underway. 

We're confident we have tailored a service 
that will offer many benefits to the people of 
Guam. We are very gratified with the success 

of our initial sa111ngs and extremely appre
ciate the customer support we have received. 

We, too, are grateful for the cooperation and 
help we've received from Governor Camacho 
and the Director of his various departments. 
Without his help, Secretary Moylan's, Jim 
Brooks', Joe Sarmiento's, and many others 
we certainly would not be in the Guam trade 
today. 

It was very refreshing to us to see your 
government and Commercial Port people cut 
through time consuming procedures to ac
complish the things necessary for us to start 
our service. Having dealt with other govern
ments and other ports, I can only say it was 
remarkable. You should be proud of your 
representatives, they did an excellent job. 

It is our hope that the Seatrain Service 
will measure up to the amount of effort put 
forth to make it a reality. 

Our continuing objective will be to offer 
your transportation requirements the most 
attractive transportation alternative. You 
now have a choice. 

All of us at Seatrain look forward to grow
ing with Guam. 

Thank you. 

INVOLVEMENT OF STATES AND LO
CAL GOVERNMENTS IN SOLVING 
URBAN PROBLEMS 
Mr. MONDALE. Mr. President, when 

Hubert Humphrey was the Vice Presi
dent, his office spearheaded a number 
of efforts to involve States and local gov
ernments in solving urban problems and 
to make the Federal Establishment more 
responsive to the needs and capabilities 
of these units of government. In a word, 
to give meaning to what was known then 
as "creative federalism." 

Although President Nixon has an
nounced his support for a "new federal
ism," two publications that have recently 
come to my attention indicate how lit
tle progress has been made over the past 
19 months. 

The first of these is a report by David 
Broder from the National Governors' 
Conference entitled "The New Federal
ism: Nixon's Sickly Infant." Mr. Broder 
points out that none of the "four leg
islative pillars" of Mr. Nixon's pro
gram-welfare reform, revenue sharing, 
manpower training, and grant consoli
dation-has been enacted. It is note
worthy that Members of Congress from 
the President's own party have been 
prominent in opposing some of these 
proposals. State and local officers from 
both parties have also raised numerous 
and well-founded objections. 

Mr. Broder also points out that day
to-day communication between local of
ficials and Federal bureaucrats has de
teriorated; and that Vice President 
AGNEW has downgraded his role as liai
son to local and State governments. At 
the close of his article Mr. Broder quotes 
from an intensive analysis of the New 
Federalism prepared by William G. Col
man, former executive director of the 
Advisory Commission on Intergovern
mental Relations. 

After noting the general forces which 
may favor a vigorous federalism, such as 
the difficulty of managing categorical aid 
programs, Mr. Colman cites a long list 
of obstacles: 

First, the increasing economic and so
cial interdependence in our society; 

Second, the strength of program spe
cialization at all levels of government; 

Third, the antagonism of categorical 
aid beneficiaries to revenue sharing; 

Fourth, the willingness of national leg
islators and administrators to advise 
State and local officials; 

Fifth, the inferior revenue raising abil
ity at the State and local level; 

Sixth, the problem of coordinating ef
forts between mayors and Governors; 

Seventh, the concern and disillusion
ment among civic leaders in the North 
and West over the impact of the "South
ern strategy" on vital urban problems; 
and finally, 

Eighth, the fact that the policy and 
legal actions to effect decentralization 
must be taken in Washington. 

These forces present a threat not only 
to the abstract concept of cooperation 
in a federal system but also to the solu
tion of the difficult social and technical 
problems which plague our society. 

I ask unanimous consent that Mr. 
Broder's article and Mr. Colman's ad
dress be printed in the RECORD so that in 
the coming months, as various proposals 
come before the Senate, we will have a 
perspective from which to judge their im
pact on the delicate balance of intergov
ernmental politics and power. 

There being no objection, the items 
were ordered to be printed in the REc
ORD, as follows: 
(From the Washington Post, Aug. 9, 1970] 

THE NEW FEDERALISM: NIXON'S SICKLY 
INFANT 

(By DavidS. Broder) 
LAKE OF THE 0ZARKS, Mo., Aug. 8.-A year 

ago today, President Nixon unveiled to ana
tional television audience his answer to 
America's "crisis of confidence in the capac
ity of government to do its job." 

He called it the New Federalism and he 
promised it would reverse the basic trend in 
American politics from the New Deal 
through the Great Society. 

"A !third of a cellltury of centralizing power 
and responslb111ty in Washington has pro
duced a bureaucratic monstrosity, cumber
some, unresponsive and ineffective," he said. 
"It ils time for a New Federalism in which 
power, funds and responsibility wlll flow 
from Washington to the states and to the 
people." 

Today, on .the first birthday of !the New 
Federalism, as state executives gather here 
for the annual Governors' Conference, the 
flow of power from Washington which Mr. 
Nixon called forth is a barely discernible 
trickle. 

The "bureaucratic monstrosity" has grown 
by another few thousand employees and an
other several billion dollars, and the score
card on the major inltiaJtives Mr. Nixon out
lined in his speech shows as many setbacks 
as gains. The highlights: 

The four leglslSJtive plllars of the New Fed
eralism-welfare reform, revenue-sharing 
manpower rtralnlng and grant consollda
tion-are snarled in the passageways of 
Capitol Hill. 

It is not certain that any of the four wlll 
become law this year, and revenue-sharing
which Mr. Nlixon has called "the financial 
heart of rt;he New Federallsm"-is almost cer
tainly dead. 

A good deal of progress has been made in 
the important but unglamorous area of sim
plifying and standardizing federal programs. 
But the latest edition of the Catalog of Fed
eral Domestic Assistance, a massive loose
leaf guide to the $28 billion federal cookie 
jar, lists 1,019 separate programs, including 
55 varieties of help for "higher educa.tion, 
general" and 40 categories of emergency 
preparedness. 
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"LITTLE PROGRESS" 

Rep. William V. Roth Jr. (R-Del.), the 
congressman who spurred compilation of the 
catalog, said a study of the document makes 
it "apparent that in most areas there has 
been little progress in the consolidation of 
programs ... (and) in some areas, the num
ber of programs has proliferated alarmingly." 

Despite the high-publicity Nixon trips to 
"take the presidency to the people," state and 
local officials complain that day-to-day liai
son between Washington, the state capitols 
and city halls is worse in this administration 
than the last. Vice President Agnew's Office 
of Intergovernmental Relations is regarded 
as undermanned and relatively impotent, 
and Agnew himself comes in for criticism for 
allegedly neglecting his assignment as chief 
White House liaison man on New Federalism 
projects. 

With financially hardpressed state and lo
cal executives chronically dissatisfied with 
the volume of federal aid, criticism is bound 
to echo. The convention in June of the U.S. 
Conference of Mayors produced widespread 
complaints of "neglected" by the Nixon ad
ministration. 

MOST ARE REPUBLICANS 

This week's gathering of governors is likely 
to be more muted in its criticism-if only 
because two-thirds of the state executives are 
Republicans, while most of the big-city 
mayors are Democrats. 

But interviews with federal, state and lo
cal officials in the past two weeks produced 
a bipartisan expression of concern that the 
"crisis" Mr. Nixon spoke of a year ago has 
produced no comparable response from 
either the President or Congress. 

Last September, when the New Federalism 
concept looked fresh and promising, the 
President, the Vice President, half the Cabi
net and three dozen top administration of
ficials went to the governors' meeting in 
Colorado Springs to drum up support for the 
proposals. 

This year, the top brass from Washington 
is conspicuous by its absence-just as it was 
at the mayors' meeting in June. 

Agnew's failure to appear at either of these 
meetings is viewed by a number of governors 
and mayors as another bit of evidence that 
he is subordinating the liaison job to other 
activities. 

Three weeks after taking office, Mr. Nixon 
formally designated Agnew as "my liaison 
with the executive and legislative officials of 
state and local government." The President 
created a new Office of Intergovernmental 
Relations (OIR) "to operate under the im
mediate supervision of the Vice President" 
in strengthening ties between Washington 
and the state and local officeholders. 

Agnew was not available to discuss his 
role as the President's liaison IUan, but a 
staff aide, C. D. Ward, said the Vice Pres
ident gives "high priority" to the job. Ward 
cited Agnew's work with the Advisory Com
Illission on Intergovernmental Relations
particularly his role as a catalyst in the ACIR 
conference on crime control legisla,tion, held 
at the Western White House. ACIR mem
bers confirmed thait Agnew was "active and 
extremely helpful" in that session. 

But sources inside and outsdde govern
ment agreed the Vice President has turned 
over most of the day-to-day liaison work to 
the OIR. And there is serious criticism of 
OIR's functions, even from s1iate and local 
l)fii.cials who profess strong personal liking 
for this director, former Gov. Nils Boe of 
South Dakota. 

THREE-MAN STAFF 

The entire staff of OIR consists of Boe; 
Wendell Hulcher, the former mayor of Ann 
Arbor, Mich.; and Robert Janes, former 
chairman of the Hennepin County, Minn., 
bo.ard CJf commissioners. 

The presidential directive creating OIR 
specified that each domestic cabinet de
partment designate a liaison man to the 
office, but Boe sa.id in an interview that the 
original plan to give him control of that 
liaison staff was dropped "because we could 
not get room for them all" in the Executive 
Ofii.ce Building. 

As a result, requests for information or 
assistance from local ofii.cials are now routed 
from Boe's office to the departmental liaison 
man and back through OIR, in a cumber
some time-consuilling procedure. 

The second criticism of OIR is that it 
is divorced from tlhe policy-making ma
chinery of the government and fails to get 
local ofii.cials' views before men whose deci
sions really count. 

Bee himself notes that a group of gover
nors and mayors was brought in to discuss 
the Nixon welfare bill before it wen.t to 
Congress last year. But he concedes, "We're 
not successful in doing that all the time." 

From others with long experience in this 
area come complaints that the reorganized 
White House domestic staff setup has no 
one who speaks the views of state and local 
governments, that White House legislative 
liaison men treat governors and mayors like 
a priva,te interest group, a bunch of out
siders." "The problem," said one man, "is 
simply this: We don't know who to talk 
to and we don't know who will really carry 
our concerns to the place where it counts." 

The complaints about faults in the liai
son process are matched by the praise from 
state and local officials for the efforts
directed largely by Budget Bureau career 
men-to carry out the presidential man
da.te for simplifydng the administration of 
Federal programs. 

PRIORITY PROGRAM 

Although many of these efforts predate 
the Nixon administration, Richard P. Na
than, a.ssistant direotor of the Office of 
Management and Budget, commented that 
progress has been more rapid in the pa.s.t 
year "because the business of managing gov
ernment has presidential priority." 

James L. Sundquist of the Brookings In
stitution, a student of federalism and a 
former official in the Kennedy and Johnson 
administrations, agrees, calling Mr. Nixon 
"the first President since Franklin Roose
velt Who has devoted serious thought" to 
governmental organization. 

Some of the administrative changes that 
draw praise include: 

The establishment of standard regional 
boundaries for five key agencies-Health, 
Education and Welfare, Housing and Urban 
Development, La.bor, Office of Economic Op
portunity and Small Business Administra
tion. 

Where each of the agencdes previously 
sliced the country into varying regions, all 
five now have 10 common regions, with a 
common heooquarters city in each. By Sep
tember, a mayor or governor will be able to 
contact the field representatives of an five 
agencies on a single trip to a single city. 

A series of Budget Bureau directives have 
given local officials opportunity to comment 
in oovance on proposed federal program reg
ulrutions and to comment on grant applica
tions to tlhe federal government from other 
governmental units in their area. 

This "early warning system" ls designed to 
heoo off problems between states and cities 
and between separate agencies of both. An
other phase of the same effort encourages 
states to standardize planning districts 
within their borders, just as the federal gov
ernment has made its own field operations 
uniform. 

A variety of measures has been undertaken 
to cut red tape, reduce processing time and 
decentralize decision-making in federal 
grant-in-aid progra,ms. This is a three-year 
effort, only halfway toward completion, but 

alreooy HUD, HEW and the Office of Man
agement and Budget can point to some 
mther dramatic reductions in manpower, 
time and paperwork in partiCUlar programs. 

Efforts are being made to standardize the 
audit and accounting methods for federal 
aid programs, with the hope of reducing the 
cost to local governments of processing this 
kind of data for Washington. Success in this 
area could facilitate ootual consolidation of 
programs, little of which has actually taken 
pla,ce so far. 

BUll.T-IN LIMITS 

There are built-in limits, however, on how 
far the process of simplification can be car
ried by administrative action. 

The most serious roooblocks to the New 
Federalism are found on Capitol Hill, where 
Democratic committee majorities have de
layed or rejected virtually all the major bills 
the President has proposed in this area. 

The costliest part of the New Federalism 
package, the welfare reform bill, has passed 
the House and-after considerable buffet
ing-appears likely to be reported in altered 
form by the Senate Finance Committee. 

It has the best chance of becoming law 
this year of any of the proposals in the New 
Federalism. But the ironic fact--acknowl
edged by administration officials-is that the 
welfare reform bill is centralizing in its 
impact on the federal system, imposing a 
na,tional standard for payments that now 
vary widely from state to state and increas
ingly shifting the bua-den of welfare bills to 
the national treasury. 

Theoreticians of the New Federalism argue 
that income maintenance for needy families 
is properly a job for the national govern
ment. They defend the Family Assistance 
Plan as part of a necessary reshuffiing of 
roles between Washington and the localities. 

But the parts of the reshuffie that are 
supposed to shift power and money out of 
Washington are not taking place. Revenue
sharing-a landmark proposal that would 
have given states and cities an eventual $5 
billion a year, free of strings, for their own 
use--is up against an apparently impene
trable roadblock on Ca.pitol Hill. 

The administration succeeded in getting 
agreement last year, for the first time, 
among state, county and city officials on a 
formula for dividing the funds that would 
be turned back from the Treasury. But the 
bill is stuck in the House Ways and Means 
Committee, with no prospect for hearings 
and only seven of the 25 members favorable 
to the idea. As a practical matter, it is dead 
for this year. 

Another major component of the Presi
dent's New Federa,llsm package--an overhaul 
of the manpower training programs-was 
dealt a heavy setback by the Senate Labor 
and Public Welfare Committee last week. 

The Sldministration proposed legislation to 
consolidate 11 separate manpower programs 
and transfer their administration-with 
broad latitude--to the states and major 
cities. The Sena.te committee altered the 
plan to let the big cities continue to deal 
directly with Washington on manpower 
problems and tacked on a new program of 
federal grants for public service jobs, which 
the Labor Department said defeated the 
whole purpose of shifting control to the 
states. 

Committee action is still some time distant 
in the House and at the moment there is 
doubt whether any legislation-let alone the 
kind ot legislation Mr. Nixon sought--will be 
approved this year. 

The last major piece of legislation sought 
by Mr. Nixon was authority for the President 
to consolidate separate legislative grant-in
aid programs, subject only to veto by Con
gress within 60 days. 

Sen. Edmund S. Muskie (D-Maine) has 
included the grant-consolidation power in 
a broader Intergovernmental Cooperation 
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Act approved by his Government Operations 
subcommittee. But the legislation has been 
stymied in the full committee since last 
January, Similar bills in the House are stlll 
at the subcommittee stage. 

Overall, progress on the legislative front 
has been much slower than administration 
advocates of the New Federalism had hoped, 
but many of the architects of the program 
profess to be optimistic about the future. 

They claim progress in involving states in 
the operations of the anti-poverty program, 
strengthening the Model Cities program as 
an aid to mayors, and increasing interest 
among state and local executives in regional 
programs for other areas, like the existing 
Appalachia program. 

A speech which former Secretary of Labor 
George P. Shultz made last March, in which 
he described the New Federalism as "more 
than a catch phrase" and called it "a new 
approach" to government that would prove 
to be the key to the whole Nixon program, 
has drawn fresh attention since he moved up 
as head of the Office of Management and 
Budget. A White House aide said, "I don't 
think it's accidental that the one man in the 
Cabinet who best grasped the New Federal
ism idea is the man the President has put 
in charge of his domestic program." 

Elliot L. Richardson, former lieutenant 
governor and attorney general of Massachu
setts, pledged to push grant consolidation 
and streamlining as his top goal in the first 
speech he delivered last month after becom
ing Secretary of Health, Education, and Wel
fare. 

A top New York State official, with long 
experience in federal-state relations said, 
"From my own perspective, on the long term, 
I think real progress is coming. This is no 
longer an issue that concerns just a few 
people." 

While Mr. Nixon has put his own brand on 
the program, it is no longer a partisan 
matter. Muskle, the leading Democratic 
presidential hopeful, has espoused many of 
the same programs for the past six years. 

Although revenue-sharing is dead for this 
Congress, Assistant Secretary of the Treas
ury Murray L. Weidenbaum, chief architect 
of the administration proposal, says, "I am 
convinced it is just a matter of time" until 
it is adopted. 

Noting that the legislation has been co
sponsored by one-third of the members of 
the Senate and one-fifth of the members of 
the House, Weidenbaum insists that the out
look is "basically hopeful." 

Nathan, the Office of Management and 
Budget specialist in this area, predicts pass
age of revenue-sharing next year. "Public 
pressure will bring it about," he says. "The 
process is working. By the end of two more 
years, relations between Washington and the 
states and cities will have changed so funda
mentally that the decentralizing process will 
continue on it own." 

Others datly disagree. 
Milwaukee's Democratic Mayor Henry W. 

Maier, current head of the U.S. Conference 
of Mayors, calls New Federalism "a gimmick 
to back away from t he reordering of priorities 
we need. They're using the states as a buf
fer-an excuse to avoid doing anything sig
nificant to meet the urban crisis." 

Others, who do not suspect the admin
istration of cynicism, still profess to see a 
large gap between the rhetoric and the ac
tion on the New Federalism front. 

"They talk federalism," said one Washing
ton lobbyist for the cities, "but their own 
decision-making system is as centralized as 
any I've ever seen here." 

Officials at the Advisory Commission on 
Intergovernmental Relations, the agency 
with the great est institutional stake in 
strengthening federalism, are rather opti
mistic about the future. 

David B. Walker and John Shannon, its 
assistant directors, see signs of improving fis-
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cal health and administrative competence 
among the states, and the likelihood of a sub
stantial improved power and fiscal balance, 
with revenue-sharing, federal assumption of 
welfare costs and state relief of local prop
erty taxation for education-all within the 
next five years. 

"A lot of what this commission has stood 
for over the years is what we see happen
ing now," says executive director William R. 
MacDougall. 

But his predecessor in that post, William 
G. Co'lman, offers a sober caution to the 
optimists. 

"The New Federalism has a difficult road 
ahead," he warned in a recent speech. "De
spite some supportive influences and a fa
vorable political climate, the built-in factors 
of opposition, inertia and apathy make its 
enactment questionable and its ultimate im
plementation throughout the federal system 
even more doubtful. 

"If meaningful governmental decentrali
zation cannot be achieved at this stage of 
the swing of the political pendulum, then the 
long range prognosis is poor. The New Fed
eralism is in danger of bogging down . . . " 

THE NEW FEDERALISM: RHETORIC OR REALITY? 

(Address of Wm. G. Colman) 
At the end of 1968, the Advisory Commis

sion on Intergovernmental Relations con
cluded its Tenth Annual Report with this 
observation: 

"So, at the beginning of 1969, the Nation 
continues its search for a. New Federalism
dedicated to balance; designed to correct 
structural, functional, and fiscal weaknesses; 
and rooted in a vital partnership of strong 
localities, strong States, and a strong Na
tional Government. Federalism, after all, 
seeks to enhance national unity while sus
taining social and political diversity. The 
partnership approach is the only viable 
formula for applying this constitutional 
doctrine to late Twentieth Century America. 
Yet, this approach can succeed only if all of 
the partners are powerful, resourceful, and 
responsive to the needs of the people. The 
alternative is a further pulverizing of State 
and local power, and the consequent 
strengthening of the forces of centralization." 

Thus did the Commission set the stage 
and, indeed, herald the phrase for what was 
to become in the course of the year one of 
the few major domestic initiatives of the 
incoming administration of Richard M. 
Nixon, the thirty-seventh President of the 
United States. 

Six months later on August 9, 1969, the 
President in a speech to the Nation, said 
that "after a third of a century of power 
flowing from the people and the States to 
Washington, it is time for a New Federalism 
in which power, funds and responsibiUty will 
flow from Washington to the States and to 
the people." This was followed in a few days 
by the unve111ng of the Family Assistance 
Plan, representing the first attempted major 
overhaul of the nation's welfare system since 
its inauguration by Franklin Roosevelt in 
1935. 

As we all know, the Nixon welfare plan 
is still before the Congress with reasonably 
good prospects for passage. If enacted, the 
Family Assistance Plan will be a tremendous 
new step in Federal domestic policy with 
major implications for intergovernmental 
relations as well. Regardless of qualifications 
and caveats to the contrary, it marks as 
surely as the sunrise a. complete Federal 
takeover of welfare financing-a step urged 
by nearly all of the Governors and Mayors 
and by many others concerned with restor
ing fiscal balance 1n the American federa.l 
system. We oan all agree that the new wel
fare plan is starkly real for its implications 
for the nation's poor and for the federal sys
tem. Of course, under the Family Assistance 
Plan, money and power become more Wash-

ington-based than less, so one must conclude 
that it is an exception to the President's de
scription of the New Federalism. 

But what of the New Federalism-is it to 
represent reality in the various areas of do
mestic government, or is it to be only rhet
oric? 

Rhetoric, in the face of an economic and 
budgetary squeeze that leaves little if any 
room for revenue sharing? 

Rhetoric, in the face of a growing war in 
Indochina that threatens to pre-empt the 
attention and concern of the President, the 
Congress and the American people for how 
long no man can say? 

Rhetoric, in the face of powerful political 
and economic forces that greatly prefer to 
concentrate their efforts in the single arena 
of Washington to dispersing them among 
fifty State capitals and innumerable city 
halls? 

Reality or Rhetoric-indeed that 1s the 
question-for the New Federalism and for 
the new directions that the President would 
like to see the Nation take. He would like 
to see a. strengthening of State and local gov
ernment and a shifting in the locus of many 
decisions from Washington to the country
side. These aims find agreement with many 
politicians and scholars, but both the Presi
dent and they know full well that the bar
riers to progress in this direction are in
credibly difficult. So let us assess these dif
ficulties in some detail and endeavor to judge 
whether and how they may be surmounted. 
Hopefully we will then be in a better position 
to answer the key question-Rhetoric or 
Reality? 

In order to conduct this assessment we 
need to look not only at the barriers to de
centralization but also the forces that are 
favorable. Let us begin by identifying those 
influences and conditions that may augur 
well for the Nixon-Agnew program. These 
may be categorized as ( 1) a "Management 
Imperative"; (2) agressive Republican gov
ernors; (3) emotional attachment to the con
cept of limited government; (4) desire of 
most governors and mayors of both parties to 
have fewer Federal strings tied to Federal 
aid; and (5) a constitutional system that 
usually assures the basic initiative in domes
tic affairs to State and local governments. 

1. THE MANAGEMENT IMPERATIVE 

Experience in 1967-68 and since that time 
has shown the management mess th&~t results 
from trying to run the country from Wash
ington with all important decisions made at 
the center. At this juncture it would be well 
to review briefly the history of Federal grant
in-aid programs from a management point of 
view. In 1960, Federal grants-in-aid to State 
and local governments totaled about $6 bil
lion (of which $5 billion was for highway and 
welfare) and involved fewer than 45 sepa
rat e grant-in-aid programs. These programs 
had evolved slowly from the 1880's on. Prior 
to 1930, ten such programs had been estab
lished covering land grant colleges, State 
experiment stations, and extension services; 
highway construction; forestry cooperation; 
and vocational education and rehab111tation. 

During the New Deal period 14 additional 
programs were initiated covering public as
sistance, employment security, public and 
child health services, fish and wildlife, public 
housing, and school lunches. 

Durtng the post World War II period run
ning through 1959, 20 new programs were 
established. Of these, five were extensions of 
already exist ing programs. Major new fields 
entered by the Federal Government during 
this period were: airports and hospital con
sta-uction, mental health facilities, urban re
newal, aid to "federally impacted" school 
districts, sewage treatment plants and library 
services. 

So at the beginning of 1960, Federal finan
cial aid for specific public services was a sig
nificant but by no means dominant aspect of 
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government in the United States. Except for 
highways and welfare, Federal aid did not 
constitute a sizeable proportion of State and 
local spending in any major functional area. 
The 44 programs were visible, comprehen
sible, and manageable. Most governors, 
mayors or city managers could, if asked, enu
merate all or most of the types of Federal aid 
for !Which their jurisdictions were eligible. 

In 1960, however, public and Congressional 
opinion was beginning to shift toward a more 
active involvement of the National Govern
ment in many new areas of activity. Public 
pressure for the "Forand Bill"-the precursor 
of medicare and medicaid-was mounting. A 
White House Conference on Education con
ducted by the Eisenhower Administration 
a few years earlier had shown strong under
lying sentiment for Federal aid for elemen
tary and secondary education. Indeed, med
ical care for the aged and aid for teachers' 
salaries was to become a recurring theme in 
the campaign oratory of John F. Kennedy in 
the 1960 presidential election. 

During the short Kennedy years, many 
grant-in-aid proposals that had lain on the 
Congressional shelf for the better part of two 
decades were dusted off and started through 
the legislative process. A 1961 statute 
launched the Federal Government into the 
new areas of mass transportation assistance 
and grants for open space. A large program 
of Federal assistance for mental health was 
authorized; other new grants involved edu
cational television, air pollution control, 
health services to migratory workers, and 
manpower development and training. 

The second session of the 88th Congress, 
at the advent of the Johnson presidency, 
saw the beginnings of a vast expansion in 
categorical grant programs: Food stamps, 
farm labor housing, water resources research, 
coordinated regional health facilities, out
door recreation, and the enactment of the 
Economic Opportunity Aot with the launch
ing of the widely heralded "war on poverty." 

In the first session of the 89th Congress 
the enactment of new grant programs 
reached a high water mark: approximately 
25 were legislated during the session. Siz
able new programs included medicaid, aid for 
Appalachia, elementary and secondary edu
cational aid, water and sewer lines, law en
forcement assistance, State technical services, 
solld waste disposal, and highway beautifica
tion. Many of the programs enacted earlier 
were also expanded and broadened. 

The second session of the 89th Congress 
continued to enact new programs, but by 1966 
the symptoms of "program indigestion" had 
become visible everywhere. 

The total number of separate statutory 
authorizations for grants-in-aid had reached 
the neighborhood of 400. 

Various organizations began to publish 
"catalogs" of available Federal programs for 
the use of State, local, and private organiza
tions. In fact, the number of grant catalogs 
was proliferating to the point that a "Catalog 
of Catalogs" published by the Advisory Com
mission on Intergovernmental Relations cov
ered nine single-spaced pages I 

All of this added up to a "management 
mess." Too many cooks were spoiling the 
broth, With dupllcation, overiapping, and 
proliferation the order of the day. The pa
tience of governors and mayors began to give · 
way, and the paper tide of grant applications 
engulfed the Washington bureaucracy. 

In assessing this history and the current 
situation two factors stand out. First, there 
are over forty thousand units of local govern
ment in the United States, not counting 
school districts. It is utterly impossible, from 
a management point of view, for any Federal 
agency to try to deal intelligently with direct 
applications from this host of possible 
beneficiaries. When direct Federal-local rela
tions were confined to major capital under-

takings such as urban renewal, public hous
ing, airports and the like, the Federal agen
cies were able to cope. But when this list is 
expanded to countless small projects from 
small units, and for such purposes as sewer 
lines, parks, and water supply fac111ties, the 
need for one or more middle stage of re
view-at the metropolitan or State level, or 
both-becomes very clear. This means some 
devolution of authority for priority setting 
within which Federal grants would then be 
made. Yet such a change, though fairly in
evitable, is strongly resisted as we shall see 
later. 

Another aspect of the management imper
ative for decentralization is the desirability 
of avoiding rigid national uniform standards 
in many fields of intergovernmental concern. 
Such standards are essential in some pro
grams, such as veterans compensation but 
undesirable in others such as education of 
the disadvantaged, city rebuilding and rural 
economic development. Even here, however, 
one finds some State and local officials favor
ing national standards because of their con
viction that standards set in Washington 
are sure to be more liberal than those that 
would emanate from their own legislature, 
county commission or city council. 

2. OPPORTUNITY FOR REPUBLICAN GOVERNORS 

The New Federalism is attractive to those 
Republican Governors dedicated to the con
cept of exercising States' responsibilities in 
order to protect States' rights because it 
blunt criticism from the conservative wing 
of their party toward positive but expensive 
costly State steps to deal with the urban 
cri~is and other domestic problems. A major 
fi!scal fact of life confronting all Governors 
through the Sixties and certain to continue 
through the Seventies if not longer, is the 
recurring necessity to raise tax rates in order 
to meet State services demands as well as 
helping local governments meet theirs. This 
is because the structure of the State-local 
tax system dictates that collections barely 
keep pace with economic growth while ex
penditure demands in this sector are rising 
at about double the growth rate of the GNP. 

Thus, Governors, are faced with a con
tinuing, tough political problem. Nearly all 
urban industrial States have Republican 
Governors. The conservative wing of their 
party as well as many other voters in both 
parties are resistant to a larger role for State 
government if it means higher State taxes. 
The New Federalism arguments of the Nixon 
Administration help persuade conservative 
Republican legislators to go along. (Most 
Democrats oppose these tax plans for politi
cal, though not for idealogical, reasons.) A 
current example is nunois, where Governor 
Ogilvie succeeded in pushing through an in
come tax and similar in Washington where 
Governor Evans has had to push for higher 
taxes and higher spending. 

3. THE ILLUSION OF LIMITED GOVERNMENT 

Despite the Goldwater debacle of 1964 and 
the clear fact that an increasingly techno
logical and complex society is bound to re
quire an increase in governmental activity at 
all levels, some people harbor the illusion 
that someway, somehow, the New Federalism 
will reduce the total role of government in 
our lives. They fail to recognize that the 
President is calling for a shift rather ·than a 
reduction, and that if government activity 
is decreased in Washington it must be com
mensurately increased by State and lnca.l 
governments. If there were any doubts on 
this score, the Nixon-Finch-Moynihan wel
fare plan should have dispelled them, be
cause States and localities were finding the 
welfare load too heavy to bear, hence the 
proposed shift of much of the financing and 
standard setting to Washington. As we have 
noted earlier, this is the reverse of the gen
eral direction contemplated by the New Fed-

eralism, but a s·tep felt by many to s t rengthen 
the federal system in the long run. 

Nevertheless, there is and will continue to 
be a partially valid case for the proposition 
that if functions are carried out at the State 
level they will be financed on a less grandiose 
scale than from Washington. If one means 
by this that not every program need neces
sarily be completely nation-wide in applica
tion (e.g. people in Wyoming just might be 
able to get along without a Federal open 
space program) then certainly some savings 
WP'1.ld acc,. ... e. But if one hopes that by leav
ing responsibility to the States, governmental 
activity in some domestic areas can be 
avoided, then he is engaging in costly self 
delusion. Failure of States and localities to 
act places the ball back in the court of the 
Congress-where it has been for most of the 
third of a century to which Mr. Nixon re
fers--due in no small measure to the abdica
tion of responsibility by State and local 
leadership. 

Nonetheless, invalid though the concept 
may be, the limited government syndrome 
must be rated a favorable fMtor for the New 
Federalism~at least over the near term. 

4. DEMAND OF MAYORS AND GOVERNORS FOR 

FEWER AID STRINGS 

Beginning in 1968 and continuing to date 
there has been a rising crescendo of com
plaint from State and local officials about 
overlapping, duplicating and contradictory 
Federal regulations governing grant-in-aid 
programs; the New Federalism seeks to les
sen the number of programs through con
solidation and to simplify the regulations. 
Practically all of these officials, regardless of 
party, support the principle of Federal reve
nue sharing. They all support grant con
solidation, grant simplification and joint 
funding, and uniform fiscal reporting re
quirements so that recipient governments 
are no longer required to maintain a multi
plicity of accounting records to document 
grant-in-aid expenditures. The united sup
port of the mayors and governors for these 
aspects of the New Federalism is a significant, 
but not as yet decisive source of political 
strength of governmental decentralization. 

5. THE CONSTITUTIONAL INITIATIVE 

Although Article X of the United States 
Constitution has lost much of its legal sig
nificance, there usually must be a reasonable 
showing of State and local inab111ty or un
willingness to act before a new Federal pro
gram can be passed through the Congress. 
There is a considerable built-in resistance to 
new Federal programs, and if proponents 
cannot demonstrate that State and local gov
ernments have had a reasonable opportunity 
to act and have not done so, the opponents 
of Federal action usually as a minimum, can 
secure delay till another Congress. This is a 
play that for both political and parochial 
reasons is usually supported by most gov
ernors and some mayors. It would appear 
likely that all new Federal programs will have 
to meet this test-at least, during the life
time of the Nixon-Agnew Administration. 

It should be pointed out that the great 
fiuiTy of legislative enactments folloWing the 
Johnson landslide of 1964 dealt for the most 
part with proposed programs that had been 
kicking around the Congress for quite a long 
while-proposals that had long before met 
the test of State unwillingness or inab111ty 
to act. 

1lt should also be emphasized, however, 
that while slowness in the enactment of new 
Federal programs may be assured by the 
constitution.a.l struoture of the federal sys
tem, this in no way assures that existing 
programs will be decentralized. So in e:t!ect 
we are dealing here with a factor that must 
be adjudged favorable only because it helps 
keep an already difficult task for the New 
Federalism from becoming more so. 
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So in brief we may say that there are sev

eral Important but not conclusive lnfiuences 
working in behalf of the goals of the New 
Fedemllsm. These include management 
necessdties for decentralization, the assist 
given to and by several vigorous Republican 
governors, the desires of conservatives for 
llmited government at all levels, the rising 
clamor of mayors and governors for fewer 
aid strings and the constitutional nature of 
federalism which politically tends to place 
domestic initiatives in the first instance 
with State and local governments. To these 
lnfiuences one must add the growing polltt
caJ charisma of Vice President Agnew. (At 
the moment, this is an intangible but very 
Important part of the bookmaker's odds on 
the New Federalism.) 

Now let us examine the obstacles tha.t con
front the Nixon-Agnew program. They in
clude: 

The growing complexity of society and a 
trend that generally has continued since the 
world began of a gradually increasing role 
of government in the lives of men; and 
parallel with the flow of people from the hin
terland to the city, a flow of power from the 
periphery to the center; 

A "vertical functional autocracy" extend
ing from Washington to the farms, small 
towns and cities comprising specialists and 
subspecialists in every field and at each level 
of government and dedicated to further pro
gram growth and further progrn.m specializa
tion; 

A ·•categorical Majority" made up of bene
fioiaries of Federal and Federally aided pro
grams that emerges only when the combined 
interests of all or most of them are threat
ened such as by the initiation of revenue 
sharing and a consolidation of Federal grants 
as contemplated by the New Federalism; 

The ego of personal decision making that 
renders unlikely the voluntary surrender 
of responsibility by Congressional committees 
or subcommittees and their counterpart pro
gram administrators in the Executive 
Branch; 

Fiscal imbalance in the federal system that 
inhibits program initiative by State and local 
officials and makes politically tempting to 
them the palming off of responsib111ty to 
Washington on the ground of lack of rev
enue sources; 

The increasing political and policy polarity 
between mayors and governors that threat
ens the kind of united front before the Con
gress that is vital if revenue sharing and 
other aspects of the New Federalism are to 
survive; 

Growing suspicion and disenchantment on 
the part of urban political and civic leaders 
in the North and West who fear a polltical 
sacrifice on the altar of the Southern Stra
tegy; and 

Most important of all, the fact that the 
policy and legal actions to effect decentraliza
tion must be taken at the center. 

1. GROWING COMPLEXITY OF SOCIETY 

As the technological explosion continues, 
the number of domestic fields in which the 
National government must act, and often 
pre-empt, grows inexorably. This point is so 
apparent that it should be axiomatic, but 
the stubborn view prevails in some quarters 
that it should be possible in some way to 
reduce the overall role of government so that 
it will take in the future a smaller portion 
of the GNP than it does now. Instances of 
new Federal functions necessitated by tech
nological advance are legion. In some of these 
the Federal government has had to pre-empt 
the field; 1n others, comparable or comple
mentary action by State and local govern
ments has been required. Regulation of the 
airways with tens of thousands of employees; 
regulation of television channels; the estab
lishment of COMSAT for satell1te communi
cations; air pollution prevention, abatement. 

and control; and massive programs for com
bating water pollution are but a few exam
ples. Certainly, eternal vigilance is required 
to assure that government does not expand 
faster than necessary, but expand it will; 
because expand it must! 

This means that unless centralization of 
our governmental system is to proceed apace, 
signlflcant decentrallzation action must be 
effected each year, just to keep even, in the 
light of new Federal functions sure to arise 
from technological advances. 

2. THE VERTICAL FUNCTIONAL AUTOcRACY 

Cabinet officers, governors, county com
m1ss1oners and mayors continue to lose co
ordinative program control as the number of 
Federal grant-in-aid programs multiplles into 
more and more categories and sub-categor
ies; this condition is highly unfavorable to 
effective decentralization of governmental 
functions within the American federal sys
tem. When OOngress, in the 1930's enacted a 
number of grant-in-aid programs to assist 
hard-pressed State and local governments in 
meeting their responslb111ties in such costly 
fields as welfare and housing, there began, 
concurrently with these programs, the on
set of "functional government" in the 
United States. This new institutional ar
rangement was characterized by a chain of 
direct Federal-State-local functional and 
professional communication-bypassing in 
many instances the decision making pre
roga.tives of Cabinet officers, the Executive 
Offices of the President, Governors, legisla
tors, and county commissioners, Functional 
government reached its zenith in the mid
and late 1960's when categorical grant 
programs passed the 400 mark. With each 
new category and sub-category, a new 
crop of specialists and sub-specialists was 
spawned at all levels of government to ad
minister and to propagandize and few, if 
any, counterbalancing efforts were made to 
strengthen the position of the departmental 
secretaries, the Governors, or the mayors. 
The functional specialists are aided and 
abetted by private groups-many of them 
well organized and polltically lnfiuential
that benefit directly or indirectly from the 
narrowly focused individual programs. 

The program specialists in each aided field 
typically consult with one another in the 
formulation of grant regulations. Similar 
consultations produce draft amendments to 
existing legislation and draft b1lls for com
pletely new programs. The passing of gen
eral political leadership is not so marked 
at the Federal level because plans of the 
!Specialists must receive the approval or! 
Cabinet officers and the Budget Bureau be
fore transmittal to the Congress. In State 
and local government the story is dtiferent--
with elected executives and lawmakers being 
told that a grant is available 1f' matching 
money can be raised and the accompanying 
package of regulations adopted. The lure 
of "50 cent" (or cheaper) dollars is usually 
impossible to resist. 

Following the November 1966 elections. 
there ensued a rising chorus of dissent from 
publlcly elected officials of State and local 
governments. 

Restive State, city and county officials be
gan urging a policy of consultation before ac
tion in the f\raming of Federal grant-in-aid 
regulations. Consequently, a Budget Bureau 
circular was issued requiring that drafts of 
grant regulations being considered by Fed
eral agencies be submitted for review and 
comment to organizations of State and local 
government. This process got underway slow
ly 1n mid-1967, and two and one-half years 
later its efficacy was stm questionable be
cause too often draft regulations had be
come fairly well frozen before submission to 
State and local officials. However, accom
panying this formal procedure was a grow
ing number of productive informal confer-

ences between agency officials and State and 
local organizations. This increase in con
sultation was due not only to growing agency 
cooperation but to the growing insistence 
and "clout" of the Washington based or
ganizations of State and local officials. Al
though the purpose of the Budget Bureau 
effort is to help political executives get co
ordinating control over functional programs, 
its ultimate success is much in doubt. 

3. THE CATEGORICAL MAJORITY 

Beneficiaries of the categorical grant-in
aid system tend to oppose strongly any ef
forts to merge categories because they feel 
better able to maintain their priority status 
through the Congress than in fifty separate 
State legislatures. 

Previous efforts of the Johnson and Nixon 
administrations to achieve a reduction in the 
number of separate categorical grants have 
not been successful, due to opposition from 
the sub-categorical beneficiaries involved. In 
effect, a Federal categorical grant with State/ 
and/ or local matching provisions represents 
a congressionally mandated nation-wide 
priority for that category in relation to other 
governmental functions not covered by a 
categorical grant. 

For example, several hundred millions of 
dollars are now appropriated annually for 
vocational education. As these funds are 
allocated to, and matched by, the various 
States, vocational education enjoys a certain 
relative earmarking in relation to other 
phases of education that are categorically 
aided. If the vocational category were merged 
with the other educational categories, it 
would no doubt fare better in relation to the 
others in some States and not so well in oth
ers. As a consequence, the vocational educa
tion "lobby"-l.e. the supervisors, teachers, 
counselors and all other professional groups 
that are paid wholly or partly from grant 
funds-are quick to bombard OOngress when 
any kind of grant consolidation in this area 
is under consideration. 

In addition to opposition from catgorical 
lobbyists when the consolidation of particu
lar grants is under consideration, most of 
these interests unite in opposition to general 
legislation that would provide additional 
fiex1b1lity to State and local governments in 
the administration of Federal aid or that 
would permit the beginnings o'f a revenue 
sharing system. The widespread network of 
categorical lobbyists, including not only pro
fessional organizations but suppliers of ma
terial and equipment used in the respective 
programs, are joined by organized labor in 
opposing revenue sharing. They fear the 
beginning of revenue sharing because of the 
possib111ty that, in time, it might displace 
the entire categorical aid system. Labor is 
fearful that its own social priorities, ham
mered into Federal legislation after pains
taking effort, would be widely ignored by 
individual States and localities as they set 
their own priorities in the use of shared 
revenues. 

4. THE EGO OJ' DECISIONMAlt.ING 

Inevitably people at the center, whether 
legislators or administrators, believe them
selves better equipped to make decisions as 
to program emphasis and funding priorities 
among subject matter fields than the bene
ficiary State or local officials. 

People at the center see their unique 
quallflcations for this kind of decision mak
ing stemming from several vantage points: 
(a) Closeness to the "big picture," with vision 
unobscured by confilcting local parochial in
terests; (b) intimate awareness of so-called 
"legislative intent" 1n establishing or con
tinuing the grant (and failure to pay 
obeisance to legislative intent twenty-four 
hours a day could result in future fund reduc
tions--so say the knowing bureaucrats); and 
(c) knowledge of program activities on a 
nation-wide basis and consequently, a su-
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perior ab111ty to identify a project with so
called "innovation" or "demonstration" 
utillty. 

Also, it is a. rare conversation with a Fed
eral program administrator on this general 
subject that does not produce during its 
course a wry comment on some recent oc
currence that tends to indicate inadequacy, 
incompetence or parochialism on the part of 
State or local officials in the handling of 
Federally aided programs. These comments 
are usually accompanied by sanctimonious 
remarks about the dire need of upgrading 
the capab111ty of these governments to dis
charge their legal functions. 
15. FISCAL IMBALANCE IN THE FEDERAL SYSTEM 

Rear guard opposition to the income tax 
in some major industrial States is hand
cuffing State responsibillties in meeting 
urban problems and in making a shift of 
domestic government financing to Washing
ton politically attractive to tlmid and cour
ageous Governors alike. 

States, as well as the localities, have been 
laboring under increasing handicaps as more 
of them strive to meet their responsibillties. 
The Federal income tax has funded a rapidly 
rising magnitude of domestic expenditure 
from the Federal budget since 1950 with ac
tual net decreases in rates over this period. 
State governments, dependent upon con
sumption taxes and moderate- to low-rate 
income taxes, have had to raise rates and 
impose new taxes time after time in order to 
keep abreast of increasing educational and 
other domestic expenditures. Local govern
ments have had to do likewise with property 
taxes and miscellaneous nuisance taxes. The 
political landscape has been strewn with de
feated Governors, mayors, and county offi
cials who courageously committed suicide at 
the polls by doing what had to be done to 
increase the resources of government to 
meet, in part at least, the escalating service 
demands from an insatiable (and largely un
appreciative) public. 

6. POLITICAL SCHISM BETWEEN MAYORS 
AND GOVERNORS 

Emphasis given to State government under 
the New Federalism causes disquiet in the 
ranks of big city mayors; unless States and 
cities unilte and stay united in support of 
the New Federalism, its legislative outlook is 
bleak. 

It would be well at this point to examine 
the question of State involvement in urban 
affairs and try to identify the issues and con
cerns that often separate the Governor and 
Mayor. 

State government has a number of possible 
contributions to make to urban problems 
generally and specifically, to furthering the 
objectives of present and future urban pro
grams. (1) Leadership and action in "civillz
ing the jungle" of local government overlap
ping and fragmentation-uniquely a State 
responsib111ty; (2) planning and priority set
ting on a regional and State-wide basis; (3) 
a coordina-tion and management focus to 
avoid necessity of direct Federal relations 
with thousands of local units; ( 4) provision 
of technical assistance; and last but not least 
(5) massive financial aid to cities and city 
problems, drawing upon general revenues of 
the State. 

This is an impressive list. Why do not 
mayors and their constituents welcome state 
involvement with open arms? As viewed by 
big city mayors, the principal, and about the 
only advantage of State involvement, 1s 
financial. Even here, unless the added monies 
are considerable, the mayor may see the 
policy, administrative, and political liabilities 
as outweighing the added dollars. Mayors 
see major policy dangers in State involve
ment: A tendency to block or give lower pri
ority to programs benefitting low income or 

minority groups; suburban legislative domi
nance and growing suburban infiuence on 
governors; and added infiuence of State func
tional departments which more often than 
not have a rural or suburban bias. Most big 
city mayors also allege that State involve
ment would add a "third layer" to already 
complicated city grant relationships with 
Federal agencies. 

As viewed by the urban poor, some of the 
disadvantages of State involvement cited by 
the mayors obtain. However, the reaction of 
local poverty agencies to State involvement 
varies depending upon the amount of addi
tional financial resources that might result 
and upon their assessment of the relative 
moral and political support they may expect 
from City Hall or the State House. (It is no 
accident that Newark blacks have had a 
much better image of the former State Com
missioner of Community Affairs than of the 
mayor of Newark, for during the riots, one 
was compassionate and the other insensi
tive.) 

7. FEAR OF THE SOUTHERN STRATEGY 

Over the past several months, political and 
civic leadership in the nation's central cities 
have become increasingly worried about the 
depth of the Administration's commitments 
to help solve urban problems. 

A variety of recent incidents and trends 
have caused many of those deeply concerned 
with urban problems to have doubts as to 
whether the Nixon Administration can find it 
politically tolerable to support a commit
ment to the urban poor and a commitment to 
the Southern Strategy at one and the same 
time. The Kevin Phillips book, the obvious 
political hay being reaped through Agnew 
speeches, the Moynihan memorandum about 
",benign neglect,'' the Haynsworth and 
Carswell, nominations, and the potent infiu
ence of the Attorney General in the councils 
of the Administration have all fueled these 
concerns. 

Others point to the Family Assistance Plan 
and to the perseverance and sincerity of 
Secretary Romney as proofs positive of a 
very strong Adm1n1stration resolve to cope 
with the urban crisis. Certainly HUD and 
HEW have not been found wanting in this 
regard, and they are the two agencies most 
directly concerned. Also, is mentioned the 
decision by Secretary Volpe--an unpopular 
one in many quarters-to stop building ur
ban highways at the expense of low income 
housing. 

Many contend that State Involvement in 
Federal urban programs as contemplated in 
the New Federalism would enable Southern 
State governments to freeze out programs 
benefitting Negroes; they point, for example, 
to the widespread pattern of discrimination 
in the administration of the fOOd stamp 
program in the South whereunder many 
counties having a sizeable non-white popu
lation simply do not participate. There is of 
course little doubt that if left to their own 
devices a number of Southern States would 
not initiate programs primarily benefitting 
blacks; the question is, should any of the 
States--South or North-be permitted to 
participate, under specified conditions, as 
equal partners with Federal and local gov
ernments and private organizations in carry
ing out Federal urban programs? 

In summary, the major concerns of may
ors, the urban poor, and the organizations 
representing both, regarding State involve-
ment is that conservative forces at the State 
level would slow programs down, re-direct 
policies, and, in the South, act in a way 
detrimental to civil rights. To come to grips 
with these valid concerns we should try to 
assess the extent to which programs would 
be slowed down or redirected along lines 
more conservative than those of the national 
Administration and the administering Fed
eral agencies. This necessarily is a subjective 

evaluation and everyone's list of States some
what different. The following tabulation is 
my own assessment. 

Would be less 
conservative 

New York, Massa
chusetts, Pennsyl
vania, Connecticut, 
Hawaii, Washing
ton, Oregon, New 
Mexico, Maine, 
Rhode Island, 
Michigan, Alaska, 
Illinois, Maryland, 
and Wisconsin. 

Basically no 
More conservative change 

Montana, Idaho, 
Nevada, South 
Dakota, Wyo
ming, Okla
homa, Missouri, 
K_entuck~, ~cui
Slana, Missis
sippi, Tennes
see, Alabama, 
Indiana, and 
Georgia. 

California, Arizona, 
Colorado, North 
Dakota, Iowa, 
Nebraska, 
Kansas, Texas, 
Arkansas, Ohio, 
Delaware, Ver
mont, New 
Hampshire, 
Virginia, New 
Jersey, North 
Carolina, South 
Carolina, 
Florida, West 
Virginia, Min
nesota, and 
Utah. 

8, THE CENTER CONTROLS DECENTRALIZATION 
DECISIONS 

Although the President and his Cabinet 
may be personally and politically committed 
to decentralization, most of the smaller de
cisions going to make up the warp and woof 
of the New Federalism are made by the bu
reaucracy and by Congressional subcommit
tee and committee chairmen and staff di
rectors. 

The plaint of Presidents that they often 
do not control their own house is uniquely 
jutsified in regard to plans, decisions, laws, 
and regulations to frame, enact and imple
ment governmental decentralization. With 
respect to many governmental policies es
poused by any new administration, the bu
reaucracy may be slow moving and some
times resistant. In the case of decentraliza
tion, the bureaucracy is personally and emo
tionally involved. Empires of program re
view and Princely States of regulation-writ
ing are threatened to the core by revenue 
sharing and grant consolidation. The com
mittee and subcommittee fiefdoms are most 
unfriendly. Even when decentraJization leg
islation is passed on occasion, through the 
combined persuasive efforts of governors, 
mayors and the political leadership of the 
Executive Branch, its implementation must 
depend on regulations drafted by the bu
rea.uracy, and strings and conditions appear 
as by magic. 

We w1ll all agree that the New Federalism 
faces a number of hazards-a technological
ly-dictated larger Federal role in American 
society; a functionally and ego-involved bu
reaucracy allied with special interests to 
create a categorical majority; sporadic in
ternecine warfare between mayors and gov
ernors; suspicious big city political and civic 
leadership and the urban poor; and reluctant 
Congressional committees and subcommit
tees. 

Now we come to the crucial point of our 
inquiry. If these hazards are to be sU!l'
mounted, what kind of things must occur? 
In the first place, generalities of the New 
FederaLism must be replaced with further 
specifics, especially with regard to urban af
fairs, because it is in the great urban areas 
that much of the doubt and resistance about 
the New Federalism exists. There must be 
developed a national intergovernmental 
strategy to help bring about a great sweep 
of State and local action that wm make the 
New Federalism not only a policy for the 
national government but for the nation as 
a whole. 

Some of the components of such an over
all policy are fairly easy to identify, but very 
difficult to obtain. A summary of them will 
convey a sense of the scope and depth that 
is necessary if the New Federalism is to truly 
move from the realm of the rhetoric into the 
world of reality. 
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(l)ADOPTION OF EXPLICIT NATIONAL AND STATE 
URBAN GROWTH POLICIES 

There must be formulated some conscious 
public policies which can accommodate the 
tremendous scale of urbanization and rede
velopment bound to occur over the next few 
years. To continue to leave this pattern to 
ch-ance and to competitive and contradicting 
policies of thousands of local governments is 
to invite economic and social chaos. 

At a minimum, such a national urbaniza
tion policy would assure th-at individu-al Fed
eral programs did not operate contrary to 
national goals. Some possible new compo
nents for such a policy would include finan
cial incentives for industrial location in 
large city poverty areas and rural growth 
centers; migration allowances to facllitate 
population movement from labor surplus to 
labor shortage areas; preference in the award 
of Federal contracts to areas to which it is 
desired to attract population and similar 
preferences in the location of public build
ings and other facilities; expansion of gov
ernmental assistance for family planning in
formation to low income families; and ini
tiation of new types of Federal support, un
der certain conditions, to large-scale urban 
development and to the creation of new 
communities. 

State urbanization policies would be ex
pected to include components comparable to 
those suggested for a national policy with 
the extremely important addition of a State 
land development agency empowered to ac
quire, hold, site develop and sell off land to 
private developers for use in accordance with 
the State's urbanization policy and with 
State, regional and local land use plans. 
(2) FEDERAL INCENTIVES FOR LOCAL GOVERN

MENT MODERNIZATION 

Federal carrots and sticks should be pro
vided to assist State legislatures and gover
nors over the very difficult hurdles standing 
in the way of modernizing the structure of 
local government in metropolitan areas so 
that government services can be provided 
economically, efficiently and with fiscal 
equity. 

Only the State governments have the pow
er to rationalize and render less harmful 
to orderly urban development the complex 
array of overlapping local governments that 
characterizes most of the country's xna.jor 
metropolitan areas. This herculean task re
quires State constitutional and statutory 
changes along the following lines: 

Removing the shackles that frustrate local 
efforts to marshal the resources required to 
meet local needs by clarifying the legal pow
ers of general-purpose local governments, 
authorizing them to determine their own in
ternal structure, moderntzing out-dated 
means of controlling local government tax 
and debt levels, and liberalizing municipal 
annexation procedures. 

Arming local governments with an "arse
nal of weapons" for meeting the challenges 
of urban growth by facilitating county con
solidation, authorizing counties to perform 
urban functions and to establish subordinate 
service and taxing areas, empowering xna.
jor cities and urban counties to create neigh
borhood "sub-units" of government in order 
that disaffected citizens may be brought 
closer to and involved in the process of local 
government, permitting voluntary transfer 
of functions between cities and counties, 
granting authority for intergovernmental 
contracts and joint service arrangements, en
couraging the establishment of metropolltan 
study commissions, providing for metropoli
tan functional authorities that offer services 
requiring areawide handling, and authoriz
ing regional councils of elected officials. 

Halting the proliferation of special dis
tricts and small nonviable units of local gov
ernment in metropolitan areas. In the case 
of tiny localities, this means esta.bllshing rig
orous standards for the incorporation of new 

municipalities, empowering State or regional 
boundary commissions to consolidate or dis
solve nonviable units, and revising State-aid 
formulas to eliminate or reduce aid allot
ments to local governments that do not meet 
statutory standards of economic, geographic, 
and political viability. 

In the case of special districts, this means 
making them harder to form and easier to 
consolidate or eliminate, increasing their 
"visibility" and political accountab1llty, and 
requiring them to coordinate their operations 
with those of counties and municipalities. 
( 3) FEDERAL INCENTIVES FOR INCREASED STATE 

INVOLVEMENT IN URBAN AFFAIRS 

Long overdue is a selective, logical ap
proach rather than a universal dogmatic, and 
emotional attitude toward the role of State 
governments in urban affairs; increased re
liance must be placed upon those States that 
are demonstrating by deeds as well as words 
their readiness to commit State efforts and 
resources to the urban crisis. 

The following specific steps are suggested 
for State and Federal action: 

Establishment of State departments of ur
ban or community affairs. Only by first pro
viding administratively for a continuing con
cern and activity regarding urban affairs can 
the State government hope to manage a 
large-scale involvement in the problem of 
its cities. Such departments can also pro
vide a focus of technical assistance to smaller 
municipalities and counties within the 
State. Over half of the States have now done 
this. 

Financial underwriting of urban functions. 
The States must begin to pay part of the bill 
for urban redevelopment, housing code en
forcement, mass transit, and other xnajor 
urban functions just as they have been pay
ing for years a part of the bill for State 
agricultural experiment stations, county 
agents and rural roads. This, of course, re
quires a politically painful realignment of 
expenditure priorities within the State, but 
until it is done, "one man-one vote" is an 
empty phrase, and the chance for a strong 
State role in the American federal system of 
the future is diminished. 

Channeling of Federal urban grants 
through the States under certain conditions. 
The Congress and the Federal Executive 
Branch must become selective in laying down 
patterns of intergovernmental relations sur
rounding Federal grants and must stop treat
ing States like New York, Pennsylvania, and 
California in an identical fashion to less 
urbanized and under-developed States like 
Alabama, Mississippi, and Wyoming. Federal 
funds for urban purposes should fiow 
through the State where, and only where, two 
basic conditions are met: The State provides 
adequate administrative machinery and sup
plies from State general revenues at least 
half the non-Federal share of the required 
funds. If the State chooses not to meet these 
two conditions, a Federal-local relationship 
should obtain with respect to the particular 
program. If it chooses affirmatively, then the 
existing Federal-local relationship would be 
changed to a Federal-State relationship. 

The foregoing actions suggested as the 
urban portion of the New Federalism (in 
addition to the Family Assistance Plan and 
revenue sharing) may be objected to on the 
ground that the Federal budget cannot afford 
it. Such a. reply will not and cannot enjoy 
credibllity in the nation's troubled cities-
not when six billions a year are committed 
to farm price supports and related agricul
tural subsidies; not when three bll11ons a 
year are committed to lunar and interplane
tary exploration; not when several billion are 
committed over the next few years to an 
economically dubious and environment pol
luting SST; and not when untold billions 
and uncounted lives are committed to an 
ever-expanding war in Asia. 

In addition to the major policy initiatives 
suggested above there are a number of very 

critical administrative elements th-at must 
be pushed relentlessly if the Preslident's New 
Federalism is to be made to work. These 
include: 

Passage through the House of the Inter
governmental Cooperation Act of 1970, per
mitting joint funding of grant programs and 
grant consolidation authority for the Presi
dent subject to Congressional veto; 

Vigorous implementation of the Intergov
ernmental Cooperation Act of 1968; 

Simplification of State plan requirements 
that accompany many existing Federal a.id 
programs; 

Consolidation of water and sewer grant 
programs, a scandalous example of grant 
proliferation and overlapping and 

Resolution of the conflicting and confusing 
roles of the local community action and 
model cities agencies and programs. 

In summary, we can see that the New 
Federalism has a difficult road ahead. Despite 
some supportive infiuences and a favorable 
political climate, the built-in factors of op
position, inertia and apathy make its enact
ment questionable and ultimate implementa
tion throughout the federal system even more 
doubtful. If meaningful governmental de
centralization cannot be achieved at this 
stage of the swing of the political pendulum, 
then the long range prognosis is poor. 

The New Federalism is in danger of bogging 
down through preoccupation of the nation 
With national security and through hesitancy 
to make the kind of policy and fiscal com
mitments essential if it is to acquire and 
maintain a credibility sufficient for enact
ment. 

For the Nixon Administration, the stakes 
are high; if the rhetoric of the New Federal
ism is translated into reality, then the gates 
of a road to an historical accomplishment 
will have opened; if only the rhetoric sur
vives, then a turning on the other road will 
have been taken-the road to mediocrity 
or failure in coping With the major domestic 
necessity of the times-namely, the re
structuring and re-ordering of our National, 
State and local institutions of government 
to render them equal to the needs and aspira
tions of the American people in the de
manding, turbulent, and perilous years tha1i 
lie ahead. 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER (Mr. 
ALLEN). Is there further morning busi
ness? If not, morning business is con
cluded. 

DIRECT POPULAR ELECTION OF THE 
PRESIDENT AND THE VICE PRESI
DENT 

The PRESIDING OFFICER <Mr. 
ALLEN). The Chair now lays before the 
Senate the unfinished business, which 
the clerk will state. 

The legislative clerk read as follows: 
Senate Joint Resolution 1, proposing an 
amendment to the Constitution of the 
United States relating to the election of 
the President and the Vice President. 

The Senate resumed the considera
tion of the bill. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The legislative clerk proceeded to call 
the roll. 

Mr. BAYH. Mr. President, I ask unani
mous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
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GRAVEL). Without objection, it is so 
ordered. 

Mr. BAYH. Mr. President, the pend
ing order of business now before the 
Senate is Senate Joint Resolution 1, 
which has been cosponsored by 40 Mem
bers of the Senate, including the present 
occupant of the Chair, the distinguished 
Senator from Alaska <Mr. GRAVEL). 

Senate Joint Resolution 1 would pro
vide basic electoral reform for this coun
try, to prevent it from being confronted 
with the constitutional crisis which 
would be precipitated if certain short
comings of the present electoral college 
system allow it to malfunction, as they 
have in the past and as they nearly did 
in 1968. 

This matter was introduced into the 
Senate as one of the first items of busi
ness in January 1969. That is why it 
bears the title Senate Joint Resolution 1. 
It was considered at length and passed 
by the House by a 339 to 70 vote. It has 
been studied and discussed by some of 
the most prestigious groups in the coun
try, including the American Bar Asso
ciation, the Chamber of Commerce, the 
~IO, and the UAW. The League 
of Women Voters studied it for over a 
year, and after a year of study by its 
members, over 80 percent of its league 
chapters endorsed this basic constitu
tional reform of the present presidential 
election system. 

The whole thrust of this reform is 
rather fundamental and elementary; 
the people of America should be given 
the right to vote for their President. 
That is about as simply and as accurately 
as the present proposition can be ex
pressed. 

Yet, despite the fact that Senate Joint 
Resolution 1 has been in the Senate proc
ess since January 1969, we have not yet 
been able to have the matter put to a 
vote. Senate Joint Resolution 1 has been 
the pending order of business of the Sen
ate since September 8. This is the 11th 
day of active debate and consideration. 
I think the RECORD should show that this 
is as long a period of time as any other 
constitutional amendment in this cen
tury has been discussed. It is significantly 
longer than that of any amendment save 
the 24th amendment, the poll tax amend
ment, which was discussed for 11 days. 
This is the 11th day of debate on this 
particular issue. 

As major a constitutional reform as 
the income tax amendment was only de
bated in the Senate for 1 day. To suggest 
that we have not had a sufficient time to 
discuss a matter of this consequence 
really does not comport with the atten
tion that has been given to other con
stitutional amendments. 

Mr. President, the proponents of Sen
ate Joint Resolution 1, I think, have had 
adequate time and have taken advantage 
of the time in which to present the case 
for the amendment. 

Those who are opposed suggest that 
they have not yet had adequate time. I 
am hopeful that they will take advan
tage of this opportunity and use the right 
that every Senator has to dissent and 
discuss any opinion they may have about 
electoral reform. This is one of the 
strengths of this body. 

I must say that I find it difficult to 
reconcile what appear to be inconsist
encies in various statements that have 
been made. The day before the vote on 
the cloture motion was taken, one of our 
distinguished colleagues suggested that 
there were 10 speakers on this subject to 
be heard from. Yet, to my knowledge, we 
have not heard a full presentation of 
views in opposition to Senate Joint Reso
lution 1 from one of these 10 speakers. 

Yesterday a very distinguished Mem
ber of the Senate who is opposed to the 
measure suggested that he had a full 
and comprehensive-and knowing that 
particular Senator, I am sure a persua
sive-speech to make. Yet, he suggested 
yesterday that he was not going to make 
that speech. 

I think it is only fair to ask where 
those opponents are. Where are those 
who suggest that there are compelling 
reasons not to give the people of America 
the right to vote for their President? 

Let the people have the benefit of their 
advice and counsel and wisdom. 

I read with some interest the stories 
in the morning press which stemmed 
from the remarks the Senator from In
diana made yesterday. Most of these 
stories have given a true picture of what 
is happening. 

I note with a great deal of interest 
that one of the headlines suggests that 
the Senator from Indiana threatens to 
shut down the Senate. 

I would like to suggest that the Sena
tor from Indiana is not threatening. 
The Senator from Indiana really has no 
desire to close down the Senate. The Sen
ator from Indiana feels that those of us 
who are concerned about the possible 
malfunctioning of the present electoral 
college system have an obligation to per
mit the country to know what is really 
happening in the U.S. Senate. 

It is not the Senator from Indiana or 
the Senator from Alaska or any of the 
other proponents of basic constitutional 
reform who are in the process of denying 
action in the Senate or closing down the 
Senate. Instead it is a handful of op
ponents of Senate Joint Resolution 1 
who are denying the Senate the oppor
tunity to vote on this issue. The Senator 
from Indiana intends to take whatever 
means are necessary to make this ap
parent to the country. 

The time has come, it seems to me, 
that we must rip away some of the 
veneer and get to the heart of the mat
ter. The heart of the matter is that we 
are not being permitted to vote on a 
critical matter which is pending before 
the Senate. 

The Senator from Indiana would like 
to propose a series of unanimous-con
sent requests to see if in the last 24 hours 
there has been an increase in the be
nevolence or an increase in the desire to 
be accountable on the part of the oppo
nents of Senate Joint Resolution 1, to 
see if we can start moving ahead, to see 
if we can start moving on some type of 
basic electoral reform. 

UNANIMOUS-CONSENT REQUESTS 

Mr. President, I ask unanimous con
sent that at 1 o'clock tomorrow the Sen
ate vote on the Griffin-Tydings amend
ment, which is amendment No. 711. 

Mr. DOLE. Mr. President, I object. 
Mr. ERVIN. Mr. President, I object. 
The PRESIDING OFFICER Objection 

is heard. 
Mr. BAYH. Mr. President, I ask unani

mous consent that at 1 o'clock on to
morrow the Senate vote on amendment 
No. 878, the Grtmn amendment, and then 
proceed on the following day at 1 o'clock 
to the final consideration of the resolu
tion. 

The PRESIDING OFFICER. Is there 
objection to the request of the Senator 
from Indiana? 

Mr. DOLE. I object. 
Mr. ERVIN. I object. 
The PRESIDING OFFICER. Objec

tion is heard. 
Mr. BAYH. Mr. President, I ask unani

mous consent that on tomorrow at 1 
o'clock the Senate vote on the Eagleton
Dole proposal, amendment No. 884. 

Mr. ERVIN. I object. 
The PRESIDING OFFICER. Objec

tion is heard. 
Mr. BAYH. Mr. President, I ask unan

imous consent that on tomorrow at 1 
o'clock the Senate vote on the amend
ment of our distinguished chairman of 
the Judiciary Committee, the Senator 
from Mississippi (Mr. EASTLAND), rela
tive to a 50-percent requirement on the 
runoff. That is amendment No. 885. 

Mr. ERVIN. Mr. Presdent, I object. 
The PRESIDING OFFICER. The 

objection is heard. 
Mr. BAYH. Mr. President, I ask unan

imous consent that on tomorrow at 1 
o'clock the Senate proceed to vote on 
amendment No. 887, the amendment of 
the distinguished Senator from Missouri. 

Mr. ERVIN. Mr. President, I object. 
The PRESIDING OFFICER. The 

objection is heard. 
Mr. BAYH. Mr. President, I ask unan

imous consent that on tomorrow at 1 
o'clock the Senate proceed to vote on 
amendment No. 897. 

Mr. ERVIN. Mr. President, I object. 
The PRESIDING OFFICER. The 

obj ootion is heard. 
Mr. BAYH. Mr. President, there are 

six other amendments. So, I will propose 
a joint unanimous-consent request. 

Mr. President, I ask unanimous con
sent that on tomorrow at 1 o'clock, with 
the period of time to be decided by both 
amendments Nos. 898, 899, 900, 901, 905, 
912, and 913. 

Mr. ERVIN. Mr. President, I object at 
this time. 

The PRESIDING OFFICER. Objec
tion is heard. 

Mr. ERVIN. Mr. President, I would 
like to advise my distinguished friend, 
the Senator from Indiana, that as soon 
as I can consult with other parties and 
get a printed copy of an amendment 
which I submitted this morning, we may 
oblige the Senator with a vote. 

The amendment I submitted this 
morning would do everything that the 
Senator says he wants to do. 

My amendment would allow every 
voter to vote for president and vice 
president instead of for presidential 
electors. It would abolish the omce of 
presidential elector. It would keep the 
electoral votes of States as they now 
exist, but would divide the electoral 
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votes among the presidential and vice 
presidential candidates in accordance 
with the popular vote in each State. 

I do not believe in 40 percent Presi
dents as the resolution of the Senator 
from Indiana would provide. 

My amendment would provide that 
the candidate who receives the majority 
of the electoral votes cast by the people 
directly for President or Vice President 
would be President or Vice President re
spectively. 

It would further provide that in the 
event no one received a majority of the 
electoral vote, the Senate and the House 
of Representatives, sitting in joint ses
sion, by a majority vote-each Senator 
and each Representative having one 
vote-would decide the matter. 

It would do everything that the reso
lution of the Senator from Indiana 
would do in practical effect, except to 
convert 184,000 separate precincts into 
one great big precinct where any fraud 
or any miscount of votes or any break
down of a voting machine would not put 
the question of electing the President in 
jeopardy for months and months and 
would not require a runoff election. 

Unfortunately, unlike my distin
guished friend from Indiana, Members 
of the Senate who share my views do 
not have a single leader. They have 
many chiefs and many generals; and 
perhaps not as many Indians or as many 
sergeants, corporals, or privates, as may 
be desirable. But I assure my friend from 
Indiana I will do all I can to get him to 
vote on that amendment when it is 
printed and available to all Senators. I 
introduced it this morning. 

The PRESIDING OFFICER. Objec
tion is heard on the unanimous-consent 
requests of the Senator from Indiana. 

Mr. BAYH. Mr. President, I appreciate 
the desire of the Senator from North 
Carolina to move forward on this. It is 
rather interesting. I do not know the spe
cifics of the amendment presented by the 
Senator from North carolina but it 
sounds strangely like an amendment he 
just objected to considering and voting 
on tomorrow. 

Mr. ERVIN. Mr. President, the only 
thing different in this amendment from 
the amendment the Senator from Indi
ana had before him as a member of the 
Committee on the Judiciary, and my 
pending amendment 901 is that this 
amendment requires a majority Presi
dent. I do not believe in having a 40-
percent President; I believe in having a 
majority President. I do not believe that 
a 40-percent President could command 
more than 40 percent support from the 
country and I do not think a President 
with 40 percent support can readily dis
charge the duties of the Presidency. 

That is the only difference between the 
amendment which I introduced this 
morning, and which will be printed and 
placed on the desks of all Senators in the 
morning, and amendment 901, which is 
identical with an amendment proposed 
by me in the Senate Judiciary Commit
tee and which has been pending about as 
long as Senate Joint Resolution 1 has. 

I thank the Senator. 
Mr. BAYH. I appreciate the Senator 

from North Carolina explaining it. In 

other words, instead of the amendment 
901 approach, the Senator would require 
a majority of the electoral vote. 

Mr. ERVIN. That is right; to be deter
mined by the people who vote directly for 
President and Vice President. 

Mr. BAYH. And if there is not a major
ity of the electoral vote? 

Mr. ERVIN. All the Senators and Rep
resentatives, sitting down together in a 
joint session--

Mr. BAYH. A majority of electoral 
votes? 

Mr. ERVIN. Yes. 
Mr. BAYH. Not a majority of the popu

larvote. 
Mr. ERVIN. That is correct. But the 

electoral vote will be a direct reflex of 
the popular vote in every State because 
every person would vote directly in his 
State for President and Vice President. 

Mr. BAYH. Is the Senator from North 
Carolina telling the Senate his proposal 
will guarantee a majority of the people 
supporting the President? 

Mr. ERVIN. No, and neither will the 
Senator's amendment guarantee that 
any choice of the President will be a 
free choice of the majority. Many per
sons will not come out and vote, some will 
have sold their votes, and many will 
have been dragged to the polls on one 
deceptive pretext or another. The Sen
ator's amendment will not guarantee 
that the President chosen is the majority 
choice of the people for another reason. 
The number of people who go out to vote 
does not always depend on who is run
ning for President or Vice President. 
Many times the number depends on a 
hot contest for the governorship of a 
particular State or a Senate seat in a 
particular State, or a hot contest in re
spect to matters submitted to a referen
dum. Indeed, the number might even de
pend on a hot contest between opposing 
candidates for local office in metropolitan 
centers. 

My amendment will come pretty close 
to guaranteeing that under ordinary cir
cumstances the man who becomes Pres
ident is not only the choice of the ma
jority of the people in a majority of the 
States, but he is also the choice of the 
majority of the people in the entire Unit
ed States. It does not require any two 
elections, or two campaigns and the ex
penditure of millions and millions of dol
lars to conduct two elections, to assure 
that the United States will remain a. Re
public and not be converted into a totali
tarian aggregation of individuals as Ger
many was when Germans elected a Pres
ident by direct popular vote and got 
Adolf Hitler as Fuhrer and the world got 
World War II as a consequence because 
Hitler became the actual head of state. 

The Senator's amendment would also 
make it certain that the two major par
ties would not continue to function as 
such, and that there would be a prolifera
tion of splinter parties, such as has dis
abled France in her ability to function 
efficiently as a country for almost a gen-
eration. 

Mr. BAYH. Mr. President--
Mr. ERVIN. I am just explaining the 

amendment. 
Mr. BAYH. Mr. President, I appreci

ate that the Senator is just explaining 

the amendment, but the Senator is do
ing so in a way that is not normally his 
custom. He is a good student of history 
but he must have gotten his pages up
side down or read from some novel as to 
how this would work compared with 
other countries. 

We might as well put to rest this 
straw man of Nazi Germany or the pro
liferation of parties in other countries 
as a misassessment of the facts. The facts 
are that Hitler did not come to power 
in Germany under a popular vote. He 
came to power by a vote of the legis
lature in Germany. 

Mr. ERVIN. No. 
Mr. BA YH. And the Senator is sug

gesting we have a joint session, or the 
same thing that brought Adolf Hitler to 
power. 

Mr. ERVIN. No. 
Mr. BAYH. The Senator would sug

gest that von Hindenburg was elected. 
He got rid of the popular vote; he got 
in control of the Third Reich. 

Mr. ERVIN. In Germany they elected 
the President by popular vote and the 
President made Hitler the Prime Min
ister. 

Mr. BAYH. The Reichstag, by vote of 
the legislature; by the vote of the legis
lature. 

Mr. ERVIN. Yes; he may have been 
confirmed by the Reichstag. 

Mr. BAYH. By the legislature of Ger
many. The very plan the Senator has 
set forth here as a panacea is what 
brought the little corporal to power. To 
suggest otherwise is distorting history. 

Mr. ERVIN. No. 
Mr. BAYH. Another claim that needs 

to be laid straight is the assertion that 
this will cause a proliferation of the par
ties, like in Europe. It is all right to sug
gest that certain things are going on in 
other countries that we do not like, but 
it does not follow that the same thing 
would go on here as in other countries. 
I suggest the Senator read Senate Joint 
Resolution 1. 

We have a provision that the Senator 
from North Carolina does not like. The 
Senator has criticized the 40-percent pro
vision. 

Mr. ERVIN. Yes. 
Mr. BAYH. It is in there to keep from 

prevent the proliferation of parties we 
have seen in France and other countries. 
If the Senator does not want such a pro
liferation he should not criticize that 40-
percent provision. In France, in the last 
election, if they had had a 40-percent 
provision there would not have been a 
runoff and they would have had the same 
winner. 

I suggest that if the Senator is going 
to try to set up straw men, at least he 
should tailor them a little more to the 
facts than he has. He usually is factual 
and tenacious in seeing that everything 
said relates directly to the facts. I am 
sure he did not intend that, but he said 
that. 

Mr. ERVIN. I would like to thank the 
Senator for his instruction in history, and 
I would like to ask him if there is any 
tuition fee for it. 

Mr. BAYH. The Senator from Indiana 
is hardly in a position to charge tuition 
for his suggestion to the Senator. True 
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knowledge is free. If the Senator from 
North Carolina wants to learn from the 
operation of knowledge, the Senator 
from Indiana is not going to charge a 
tariff. 

I suggest, and I want the RECORD to 
show that the Senator from Indiana has 
the greatest respect for his friend and 
colleague from North Carolina. I have 
joined him in his courageous stands on 
several issues. But the Senator from 
North Carolina is wrong to suggest that 
the facts stated by the Senator from In
diana are inaccurate. 

At an early date I shared the concern 
and still share the concern of the Sena
tor from North Carolina that we not have 
a proliferation of our parties. The REc
ORD will show and the committee record 
will show the Senator from Indiana was 
not persuaded to support direct popular 
vote until this matter of party prolifera
tion could be laid to rest. 

The 40-percent provision, which denies 
splinter parties the opportunity to keep 
major parties from being victorious on 
the first ballot, is one of the main rea
sons why the Senator from Indiana en
thusiastically supports Senate Joint Res
olution 1. 

Mr. President, I suggest that, although 
my friend from North Carolina suggests 
that his amendment be considered, it is 
similar to ones that have been proposed 
earlier. This is not a new, novel proposal 
made by the Senator from North Caro
lina. It has been discussed in this body 
and acted on; hearings have been held 
on this type of proposal. It does not pro
vide that a majority of the people shall 
elect their President. 

If there are people in this body who 
feel that is important, then let them 
come forth with an amendment that 
provides that a majority of the people 
shall elect their President. So far, there 
has been only one man who has done 
that, and it is the Senator from Missis
sippi. No one who has stressed the weak
ness of the 40-percent provision has pro
posed that the people of the country 
should have the opportunity to elect 
their President, save the Senator from 
Mississippi. 

Let me stress that if we require a pure, 
mathematical majority, we are going to 
deny men like Richard Nixon access to 
the White House, we are going to deny 
men like Harry Truman access to the 
White House, we are going to deny men 
like John Kennedy access to the White 
House and we are going to deny men like 
Woodrow Wilson access to the White 
House. 

The country has had, and does have, 
Presidents, and some of them have been 
outstanding Presidents, who were not the 
choice of the majority of the people. But 
the cardinal sin of the proposal of the 
Senator from North Carolina is that it 
does not even guarantee that the man 
who is President of the United States 
gets the most votes. In fact, using the 
proportional plan, Richard Nixon would 
have been elected President instead of 
John F. Kennedy in 1960. I can also cite 
the case of William Jennings Bryan. 
Presidents would have been elected who 
had fewer votes than the men they were 

running against, under the proposal of 
the Senator from North Carolina. 

The proposal of the Senator from 
North Carolina does not guarantee that 
everybody's vote counts the same. Let the 
RECORD show that. Although I hope we 
have a chance to vote on the proposal of 
the Senator from North Carolina, it cer
tainly does not deal with the basic con
cern of the Senator .from Indiana. I think 
we need to let the people vote for their 
President. I think we need to guarantee 
that each vote counts the same. I think 
we need to guarantee that the man who 
wins gets the most votes. The fact is that 
our proposal for direct, popular vote is 
the only plan that guarantees that. 

To those who are concerned about the 
runoff, let the Senator from Indiana 
stress what he said before. I share that 
concern. I said earlier I am willing to 
consider alternatives. In fact, one of the 
proposals made by the Senator .from 
Indiana, which was objected to by the 
Senator from North Carolina, was to 
come to the consideration of the Tyd
ings-Griffin amendment, which would 
eliminate the runoff. Perhaps there is a 
better proposal for eliminating the run
off, but I do not think we can be against 
the runoff and be consistent unless we 
permit action on something to remove 
the runoff. 

The Senate is now being refused the 
right to amend Senate Joint Resolution 
1 to take the runoff out of there, and the 
RECORD ought to show that. 

Mr. ERVIN. Mr. President, will the 
Senator yield? 

Mr. BAYH. I am glad to yield. 
Mr. ERVIN. If the Senator from In

diana wants the Griffin-Tydings amend
ment, all he has to do is modify Senate 
Joint Resolution 1 and accept it. 

Mr. BAYH. With respect to the plan of 
action recommended by the Senator from 
North Carolina., let the Senator from 
Indiana suggest that he is advised that 
once a proposal is reported out of com
mittee, it takes floor action to amend it. 
If the Senator presents it on the floor as 
his own amendment, then he can get it 
modified. 

Would the Senator from North Caro
lina not object, and would other Senators 
not object, if the Senator .from Indiana 
moved to revise Senate Joint Resolution 
1 and to accept the Tydings-Gri:ffin 
proposal? 

Mr. ERVIN. At the present time I 
would object. 

Mr. PASTORE. Mr. President, will the 
Senator yield? 

Mr. BA YH. I yield. 
Mr. PASTORE. I would hope, if we did 

accept the modification, we could at least 
have a vote on the resolution itself once 
we had accepted the amendment. I think 
the trouble has been that for one reason 
or another there has been a strategy of 
delaying tactics. Here we are pretty close 
to the month of October, only about 45 
days away from a very important elec
tion. There are some in this body who 
are not running for election but there 
are some who are. We have tried ear
nestly to set up our schedules in such a 
way that we might be able to adjourn 
sine die by the middle o.f October. Even 

then, that would give most of us only 
2 weeks really to go home and do some 
campaigning. 

It seems to me that, the way we are 
proceeding, we cannot finish this busi
ness by an October deadline; and I can
not for the life of me see why we can
not come back after election day and 
finish our business. I think that needs to 
be done. After all, it is important to the 
country what the composition of the 
Senate will be come January 1, 1971. 
One-third of us are up for reelection. The 
entire membership of the other body is 
up for reelection. Here we have been 2 
weeks on the joint resolution. I cannot 
see why, as reasonable people, we cannot 
sit down and resolve our problems. We 
are always critical of other nations be
cause they cannot agree. We are always 
critical of other people in the world be
cause they cannot sit down and talk and 
agree. It strikes me that all we do is talk 
and talk and seem never to reach con
elusions. 

I have heard talk on this subject be
fore. This is not something new. The 
proposal for reform of the electoral col
lege and for popular election is an old 
chestnut. Long before the Senator from 
Indiana came to the Senate, the Senator 
from Rhode Island suggested on the floor 
that we have popular elections. I made 
the argument then that we were a coun
try of people and not a country of geo
graphic boWldaries. I think we should 
follow the century old adage-of the peo
ple, by the people, and for the people; 
and then let it really be by the people. 
That is all it amounts to. We engage in 
all this rigmarole going back and forth 
as to whether we are going to agree to 
that or agree to this. I think the issue 
is very simple. We ought to come to a 
vote. 

I do not know whether the drive is to 
keep us here until election day. I do not 
think that is fair to those of us who are 
up for reelection. I know we have to do 
our job here. The Senator from Rhode 
Island does do his job. After working 
here all week I had to go home and 
deliver 14 speeches this last weekend. 
That is a pretty strenuous program after 
spending a week of extended sessions 
here in Washington. I think this is un
fair. I think the Members of the Senate 
should take this into consideration. We 
ought to look at ourselves in the mirror 
once in awhile and see what we are doing 
to other Senators. 

This procedure could go on 2 or 3 
weeks. It looks like it is going to go on 
ad infinitum-which means forever, if I 
may chance the translation. I think we 
ought to sit down as reasonable men, 
because, I tell Members of the Senate 
from my contacts back home, the image 
being created here could be bad for the 
Senate and the country. 

The people of this country want our 
problems resolved, and here we are; we 
come here and talk from 10 o'clock in 
the morning until about 7 or 8 o'clock 
at night, we keep repeating the same 
thing over and over again, and we never 
come to a vote. 

I am not trying to stampede anyone 
into a vote, but it strikes me that on a 
proposition of this kind, after we have 
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talked about it for 2 or 3 weeks, we ought 
to come to some solution, because if we 
cannot solve this problem, then God help 
us on all our other problems. 

I thank the Senator for yielding. 
Mr. BAYH. The Senator from Indiana 

is impressed, as always, by the eloquence 
and good judgment of the Senator from 
Rhode Island. I must say for the RECORD 
that although the Senator from Rhode 
Island had to make 14 speeches over the 
weekend that certainly has not limited 
the power and persuasiveness of the mes
sage he brings to the Senate. I, for one, 
appreciate it. 

As I have said before, although I find 
myself in the middle of the bull's eye 
on this issue of the popular vote, there 
are those in this body like the Senator 
from Rhode Island, the Senator from 
Maine <Mrs. SMITH), our majority 
leader, and others who have favored di
rect popular election for some long pe
riod of time. 

I want to say just one last word, and 
then I hope that some of those who have 
not yet had the opportunity to ade
quately express themselves on this is
sue in opposition, and thus are in the 
process of denying us a vote, will give us 
the benefit of their wisdom. 

Yesterday, we were told by one Mem
ber of this body that he or others were 
prepared to stay here until the snow flies 
to keep us from having the opportunity 
to vote on this matter. Mr. President, I 
do not know whether this could accu
rately be described as a threat or not, 
but the Senator from Indiana does not 
take well to intimidation, or to the sug
gestion that certain types of parliamen
tary coercion should prohibit the Senate 
from voting on an issue. 

I think the Senator from Rhode Island 
is absolutely right. The people of this 
country are looking to this body to see 
whether we have the courage to stand 
up and be counted on an issue that al
most brought our Nation to its knees in 
1968. I think the whole world is looking 
at us. I think we have the responsibility, 
as Members of this body, to show the rest 
of the world that we are going to let the 
people's will decide, that we are not go
ing to let a few men, hiding behind the 
excuse that they have not had a chance 
to be heard, prevent the Senate from 
voting. 

So, Mr. President, I suggest that we 
need to make accountable to the Senate 
and to the country those who would deny 
the Senate an opportunity to work its 
will. We presently have before us an im
portant matter, the Clean Air Act. I see 
in the Chamber the distinguished chair
man of the Committee on Public Works 
(Mr. RANDOLPH), and I knOW of his in
terest and concern for that matter. 

We have other items of important 
public business-Labor and HEW appro
priations, the Department of Transpor
tation appropriations, the military con
struction appropriations, the foreign aid 
appropriation, the equal rights for 
women amendment, the family assist
ance plan, and social security proposals. 

We have other items, such as the Law 
Enforcement Assistance Act, the con
sumer protection legislation, equal em
ployment opportunity amendments, Fed-

eral highway legislation, Department of 
Defense appropriations, the HUD appro
priation, and a whole raft of supple
mental appropriation bills. 

Mr. President, I do not for a moment 
suggest that any Member of this body 
should forfeit his rights, nor do I ques
tion the motives of those who disagree, 
but I think the time has come for those 
who are filibustering against direct elec
tion to be held accountable for the fact 
that they are not just holding up direct 
election, but they are holding up the 
entire business of the Senate, and seri
ously damaging the business of the 
country. 

Mr. DOLE. Mr. President, will the 
Senator yield? 

Mr. BA YH. I am glad to yield to the 
Senator from Kansas. 

Mr. ERVIN. Mr. President--
The PRESIDING OFFICER. The Sen

ator from Indiana has the floor, and has 
yielded to the Senator from Kansas. 

Mr. DOLE. Let me say that I have lis
tened with great interest to the exchange 
between the Senator from Indiana and 
the Senator from North Carolina and, 
as one who desires electoral reform, I 
am not certain just when a filibuster de
velops; but I have not yet spoken on the 
subject, and have been prepared to do so 
for about 10 days. I am not certain how 
I may vote on cloture the next time 
around, but there are those of us who 
sincerely hope there can be some elec
toral reform, and who wish to partici
pate in debate and make statements on 
our positions, and we have not yet had a 
chance to do so. 

Perhaps, after having such opportu
nity, our views on cloture may change. 

Mr. BAYH. Mr. President, I thank the 
Senator. 

Mr. PASTORE. Mr. President, will the 
Senator yield on that very point? 

Mr. BAYH. I yield. 
Mr. PASTORE. I did not say anyone 

was wasting time. We are putting in long 
hours-and gladly, and we have earned 
the right of reaching a decision. The 
Senator from Kansas knows, as a former 
high official of his own State, that there 
comes a time of judgment; and we have 
been at this thing for a long, long time. 

Let us face it. This, of course, is a seri
ous issue, but a very simple one. I do not 
know what has deterred the Senator 
from Kansas from being able to make a 
speech for 10 days. I know I did not 
block it. There has been ample time to 
make speeches. 

But all I am saying here is, goodness 
gracious, at some point let us come to a 
vote. If Senators have amendments, let 
us bring them up and vote them up or 
down. Let there be an expression of the 
will of the Senate. That is all I say. I am 
not undertaking to castigate anyone; 
I am just saying we are beginning to look 
silly in the eyes of the country. 

Mr. BAYH. Mr. President, I might 
make one observation in response to the 
remarks of my distinguished colleague 
from Kansas. 

I think it would be wrong for any of 
us to impugn the motives of any of our 
colleagues. Although the Senator from 
Indiana has become irritated and frus
trated and, as one who never gets angry, 

has come very close to anger, he has not 
for a moment impugned the motives of 
any of his colleagues. Nor does he sug
gest that they should forfeit their rights. 

Further, I would like to make it very 
clear that I agree with the Senator from 
Kansas that there are some Members of 
this body who sincerely want a chance 
to be heard a bit further, and to have the 
opportunity to explore some of the com
plexities of the issue before us. The Sena
tor from Kansas, as the RECORD will 
show-although the Senator from In
diana has not always agreed with his 
position on this issue-has shown enough 
interest to pursue the matter in some de
tail, and, indeed, to get involved in a 
very thorough study, and to make a con
crete proposal, which is probably the first 
really new proposal that has been laid 
before this body on the whole business 
of electoral reform. 

I do not fully agree with the Senator 
from Kansas, but I certainly cannot deny 
the fact that he has explored a number 
of ramifications of it. 

So there are some who legitimately 
want a further chance to be heard. But, 
Mr. President, I think the RECORD will 
also show that there are some Members 
of this body who say they want to be 
heard, and have been standing on the 
floor of the U.S. Senate and have re
fused to make a speech that they say 
they have to make on the subject. 

I think we need to divide fish from 
fowl. For those who want a legitimate 
chance to be heard on this issue, the Sen
ator from Indiana is prepared to exercise 
his rights in such a way that they will 
have that opportunity. But I must say 
the Senator from Indiana is not yet con
vinced that that opportunity will deter 
all Members of the Senate from wanting 
to keep the Senate from voting. 

Did the Senator from North Carolina 
wish me to yield? I am prepared to yield 
the floor, and I hope that the Senator 
from North Carolina has that speech 
ready today that he said he had ready 
yesterday, but decided not to deliver. 

Mr. ERVIN. Mr. President, I should 
like to point out that this body spent 7 
weeks, or about 7 weeks, in May and June, 
discussing what kind of an order the 
President ought to issue to the troops in 
Vietnam with respect to whether they 
should be permitted to cross the Cam
bodian border or not. We spent approxi
mately 5 weeks in July and August dur
ing which we debated the question of 
what day the American forces should be 
withdrawn from Vietnam. We have spent 
2 weeks on this matter theoretically, but 
actually we have not. We have done more 
work, have passed more bills, during the 
2 weeks we have been theoretically on 
this proposal than the Senator from 
North Carolina can recall having been 
passed at any other similar period of 
time within the 16 years he has been a 
Member of the Senate. 

Amending the Constitution is serious 
business. Hence, the Senate should stop 
and discuss the question for a reasonable 
period of time. A great constitutional 
scholar, Professor Black, of Yale Law 
School, has said that Senate Joint Reso
lution 1, if adopted, would be the most 
radical amendment ever placed in the 
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Constitution of the United States, be
cause it would change our whole system 
of government. Mr. Theodore H. White, 
a great scholar in this field, has stated 
that he could not imagine a worse calam
ity to this country than to have popular 
elections of Presidents, which would, in 
essence, convert 184,000 voting precincts 
into one great, big voting precinct. 

The Senator from North Carolina sug
gested some time ago that controversial 
matters such as this should go over to 
January, when they could be given due 
consideration in an atmosphere of calm
ness, when the Senate is not attempting 
to wind up its affairs, and when one
third of the Members of the Senate are 
not out campaigning for reelection. I 
think that would have been a rational 
way in which to seek a proper solution 
to this question. 

But the Senator from North Carolina 
does not care to prolong discussion at 
this time. The Senator from North Caro
lina does not claim that he has absolute 
possession of all the truth on this or any 
other subject and that those who are op
posed to him have no truth whatever on 
their side; but he does think that the 
matter is a debatable matter and that we 
at least ought to spend a reasonable time 
debating it. The Senator from North Car
olina has taken very little time in this 
discussion. 

Mr. ALLEN. Mr. President, will the 
Senator yield for a question? 

Mr. ERVIN. I am glad to yield to the 
Senator from Alabama. 

Mr. ALLEN. As the junior Senator 
from Alabama reads the resolution of the 
distinguished Senator from Indiana, it 
provides that the resolution, the change 
in the Constitution, shall not become ef
fective until 1 year after the first April 
15 following the ratification of the 
amendment by 38 States. Is that correct? 

Mr. ERVIN. I believe that is what the 
amendment provides. 

Mr. ALLEN. Would that not make it 
physically impossible to have this amend
ment applicable to the 1972 presidential 
election? 

Mr. ERVIN. In my judgment, yes. 
Mr. ALLEN. This amendment would 

have to be ratified by 38 States prior to 
April 15 of next year. 

Mr. ERVIN. Not only would it have to 
be ratified by 38 States, but also, depend
ing on how Nebraska, with its unicameral 
legislature, voted, it would have to be 
ratified by not less than 75 and possibly 
as many as 76 separate, independent 
legislative bodies in 38 States, before it 
could become a part of the Constitution; 
and I do not believe that that could be 
done prior to the 1972 election. 

Mr. ALLEN. The question then occurs 
to the junior Senator from Alabama, if 
the amendment, even though ratified, 
could not apply to the 1972 election, what 
is the hurry? 

Mr. ERVIN. I see no reason to hurry 
when it comes to changing the organic 
law which lays down the basic rights and 
the basic responsibilities of more than 
200 million Americans. I think the Sen
ate should give great consideration to 
this matter. I do not think we ought to 
amend the Constitution in such a drastic 
manner in the closing days of a congres-

sional session, when at least one-third of 
the Senators primarily have their minds, 
as the distinguished Senator from Rhode 
Island indica ted, upon the election. 

At one time, I was called upon, as a 
judge, to define what a fair trial was. I 
defined a fair trial to consist of the 
trial of the issues before an impartial 
jury and an impartial judge, in an at
mosphere of judicial calm. I think that 
matters of this kind should be decided 
in the same way by the Senate of the 
United States. I think we should have 
a time when we can be calm, when we 
can be deliberate, and when we can act 
as reasonable men, and not be in a 
hurry to try to change the organic law 
of 200 million people and the organic 
law which is to govern the untold genera
tions of millions and millions of Ameri
cans who will come after us. 

Amending the Constitution is a serious 
business. It is not amended for a day. 
If we make a mistake in amending the 
Constitution, we cannot recover from 
it as we could from a bad act of Congress. 
We could repair our error only by a new 
amendment. An amendment may remain 
a part of the Constitution until the last 
lingering sound of Gabriel's hom trem
bles into ultimate silence. 

I think that our duty to the American 
people requires that we consider this 
matter in a calm and deliberate at
mosphere. If we are going to do anything 
let us be certain that it is wise. Amend
ing the Constitution is not a task which 
should be performed by harried and 
hurried Senators. 

Mr. ALLEN. I ask the distinguished 
Senator a further question: Is it not 
true that the Senate itself in the past 
has passed an entirely different version 
of an amendment to the Constitution 
providing for the election of the Presi
dent? Did it not at one time submit the 
proportional plan? 

Mr. ERVIN. Substantially the amend
ment I am now proposing was passed by 
the Senate some years ago by a majority 
virtually as overwhelming as the House 
version of Senate Joint Resolution 1 re
ceived in the House. Having been a for
mer Member of the House, I know that 
on final passage the many House Mem
bers vote for things they hope the Sen
ate will correct, and I think they did 
that in this instance. 

Mr. ALLEN. Did not at one time the 
distinguished Senator from Indiana (Mr. 
BAYH) espouse an entirely different ver
sion? Did he not at one time espouse 
the automatic plan, as opposed to the 
direct election plan? 

Mr. ERVIN. I am not sure. 
Mr. ALLEN. The hearings before the 

Committee on the Judiciary indicate 
that. 

I should like to ask the distinguished 
Senator a further question: If the Sen
ate and the House should submit this 
amendment to the States for ratifica
tion, would it not take the affirmative 
vote of 38 States? 

Mr. ERVIN. Thirty-eight States, hav
ing anywhere from 75 to 76 separate and 
independent legislative bodies. 

Mr. ALLEN. Is it not a fact, also, that 
if the amendment were before the States 
for ratification, that would effectually 

prevent Congress from submitting a dif
ferent plan if later on, as the 1976 elec
tion approached, the consensus in the 
two Houses was that a different plan 
would be better? Would that not, in ef
fect, stop for 7 years any meaningful 
reform? 

Mr. ERVIN. Yes; as the Persian poet 
said: 
The Moving Finger writes; and, having writ, 
Moves on: nor all your Piety nor Wit 
Shall lure it back to cancel half a Line, 
Nor all your Tears wash out a Word of it. 

Mr. ALLEN. I thank the distinguished 
Senator for this information. 

Mr. BAYH. Mr. President, I have lis
tened with a great deal of interest to my 
two friends, the Senator from North 
Carolina and the Senator from Alabama. 
I do not want my following remarks to be 
considered at all disparaging toward 
them, nor to impugn their thoughts, be
cause I know that their motives are, to 
use one of the favorite expressions of 
the Senator from North Carolina, "as 
pure and clean as the new fallen snow." 

But, Mr. President, I think it is rather 
inconsistent for a Member of this body to 
suggest that this matter needs to be dis
cussed fully and completely and that the 
Constitution should not be amended un
less we have had adequate discussion and 
that we have not had adequate discus
sion, and then, in the same breath or in 
a preceding breath, to say, "Well, I don't 
want to discuss this any further at this 
time." 

Now just a minute-just a minute. 
This matter was introduced into this 
body in January of last year, 1969-
almost 2 years ago. This matter was the 
subject of the same type of tactic in the 
Judiciary Committee from September to 
February of this year. It took from 
February to April before we could finally 
get a vote. Then it took 11 more weeks to 
get a report written by those opposed to 
it. I think that the record will certainly 
show--

Mr. ALLEN. Mr. President, will the 
Senator from Indiana yield for a ques
tion? 

Mr. BAYH. I yield. 
Mr. ALLEN. I should like to ask the 

Senator from Indiana, if he should stop 
monopolizing the floor, would it not be 
incumbent upon someone to come for
ward and speak, or the Griftln-Tydings 
amendment would be put to a vote. 

Mr. BAYH. I think the assessment of 
the Senator from Alabama is accurate. 
I must say, I take issue with the use of 
the word "monopolizing." I think the 
RECORD will show that on most of the 
days between the present date and the 
day after the Labor Day recess, there has 
been ample opportunity for others to be 
heard. I have said repeatedly that I think 
the proponents of this matter have had 
ample opportunity to make their case, 
and that they have done so pretty well. 
But someone has to stand on the :floor 
of. this Senate and tell the Senate and 
the country what is going on, and what. 
is about to go on in the next 5 minutes. 
After the Senator from Indiana sits 
down, the Senator from West Virginia 
<Mr. BYRD) is going to propose a unani
mous-consent request that we put aside 
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this matter and go on to some other 
business. 

Mr. ALLEN. Could not the Senator 
from Indiana object then? 

Mr. BAYH. The Senator from Indiana 
has no desire to object because he thinks 
there has been ample discussion. I am 
willing to go directly to a vote. 

Mr. President, I ask unanimous con
sent that at 1 p.m. on t'Omorrow, we vote 
on final passage of Senate Joint Resolu
tion 1. 

Mr. ERVIN. Mr. President, I object. 
The PRESIDING OFFICER (Mr. 

CRANSTON). Objection is heard. 
Mr. BYRD of West Virginia. Mr. Pres

ident, reserving the right to object, and 
I do not intend to object, but would not 
the Senator have to waive rule XII? 

Mr. BAYH. Mr. President, I ask unan
imous consent to waive rule XII and 
that the Senate go on to consideration, 
on tomorrow, of Senate Joint Resolution 
1. 

Mr. ERVIN. Mr. President, I object. 
The PRESIDING OFFICER. Objec

tion is heard. 
Mr. ALLEN. Mr. President, reserving 

the right to object, the Senator from 
West Virginia would have to lay aside 
the Griffi.n-Tydings amendment because 
that is the actual pending business be
fore the Senate, is it not? 

Mr. BA YH. The Senator tried to get a 
vote on that amendment, and on 13 
other matters, and found that he was 
unable to do so. 

I think the record is absolutely clear 
that this is not an effort to explore the 
faults and shortcomings of Senate Joint 
Resolution 1. In the next 5 minutes the 
Senator from Alabama, the Senator 
from North Carolina, and any other 
Member of the Senate can have all 
afternoon, all night, and all day tomor
row to tell us what is wrong with Senate 
Resolution 1. 

Mr. President, I yield the floor. 
ELECTORAL REFORM-ITS TIME HAS COME 

Mr. MONTOYA. Mr. President, ana-
tion is only as strong and viable as its 
basic institutions. This is particularly 
the case in a republic resting upon demo
cratic principles. Only the will of its peo
ple and their collective belief in their 
government and institutions maintain 
the stability of such a society. Upon such 
bedrock has our Nation rested. 

In our country, the Constitution has 
been both shaper and preserver of these 
institutions. Its ft.exibility has allowed us 
to restructure those institutions in order 
to reft.ect the evolution of our Nation 
and changing needs of its people. Only 
in this manner have we survived and 
grown. Constitutional amendments have 
been vehicles for constructive change. 
Such constitutional evolution is what is 
demanded today if the will of our people 
is to be adhered to rather than thwarted. 

Our formal electoral process has a kink 
in it at the very end in the form of our 
electoral college. Long ago the need for 
reform of this portion of our system 
was proven. A call was then sounded for 
abolition of the electoral college. Again 
the summons echoes in this Chamber 
and across the land. Its replacement 
would be direct election of the President 
and Vice President by the people them-

selves-which is as it should really be. 
To delay reform or dilute its pure form 
in this case would be denying the over
whelming will of the people, vigorously 
expressed. Pollster George Gallup found 
81 percent of those responding favorable 
to direct election. The Lou Harris poll 
counted 78 percent in favor of such a 
reform move. 

I heartily agree with the distinguished 
majority leader's conclusion that: 

The presidency has evolved, out of neces
sity, into the principal political office ... 
for safeguarding the interests of all the peo
ple in all the States. And since such is the 
case . . . the presidency should be subject 
to the direct and equal control of all the 
people. 

Opponents of this proposal we have 
under consideration take a position de
fending the electoral college as an in
tegral part of a Federal system that 
would collapse if we changed any single 
part of it. They envision such contem
plated reform as a radical, self-destruc
tive e1Iort. This is in error. 

The original compromise has never 
worked, whereby the electoral college 
was brought into being. It has not ef
fectively balanced o1I large and small 
States. The electoral college has long 
ago become subservient to the changing 
will of our major political parties. In 
fact, rather than being a group of the 
best minds of our country, it has fie
generated into a sinecure given out as 
a political sop. This appendage has 
withered before our eyes to the point 
where it is a liability to the concept of 
democratic institutions. It is dangerous 
in that it is not responsive to the direct 
will of our people. As such, it can go in 
any direction without constitutional 
control or national sanction. Herein lies 
potential danger and even destruction 
for the Nation, as the last national elec
tion amply proved. Many a coast-to
coast shudder went through the na
tional frame in the face of several al
ternatives we all too well remember. 

America and her form of democracy 
have evolved. All this reform seeks to do 
is institutionalize it. Popular vote is the 
clearest voice our people can speak with. 
Yet it is still possible, as of this moment, 
to elect a man as President who would 
not command the popular mandate of 
the American people. This is, in truth, 
the very negation of democracy, rather 
than its a:tnrmation. By passing this 
reform, we would robustly rea:tnrm the 
concepts our Nation was founded on 
and in the name of. 

We must look ahead to future crises. 
The mists of a distant future are not 
totally impenetrable. There will be other 
third parties brought into being by basic 
dissatisfaction of significant elements 
among the electorate. There will be other 
instances of no single candidate gaining 
a clear mandate. There will be further 
threats of wholesale political manipu
lation. There may very well be more than 
one unfaithful elector whose behavior 
could be accepted rather than chal
lenged. Where, therefore, would a future 
generation stand in such an instance? 
Would we be faithful to our charge 1f 
we stood aside today and refused to 
discharge our clear responsibility? 

We dare not abrogate our duty and 
abandon America to the vagaries of the 
future in the name of preserving a fos
sil. Reality dictates reform now. Vision 
cries out for statesmanship now. Our 
only real choice is to give power back to 
the people, from whom it springs and to 
whom it truly belongs. We can do no 
less, immediately. 

OUr Federal principle enshrines the 
will of the people, finding its supreme ex
pression in free choice of their own lead
ers. To deny them the fullest form of 
such a supreme right is to make a mock
ery of all principles this Republic was 
founded and rests upon. It calls into 
question the validity and meaning of our 
system of government in the eyes of an 
increasingly aware, questioning elector
ate. 

The Constitution was created in less 
than 100 working days. Can we not, 1n 
this time of a national demand for a 
responsive legislative branch, come forth 
with one simple reform that is so clear 
to all eyes? The Nation looks to this 
Chamber at this moment, as in other 
moments of drama and crisis, for leader
ship-for decision-for simple decisive
ness. 

Now is not any time for obfuscation. 
Now is no time for waving a tattered ft.ag 
of tradition. Now is no time for delay, 
weak excuses, or feeble flappings over 
precedents. This is an hour for setting 
precedents-for letting in a few fresh 
breezes into America's rooms-for giving 
the people a sign that their Government 
is responsive. 

Nor is this a time for half measures. 
We are either going to abolish the Elec
toral College and politically emasculate 
tomorrow's demagogs, or we shall con
tinue to trip gaily along the brink of an 
abyss. A meaningful, succinct, and com
prehensive amendment has been offered. 
It is before us now. The American peo
ple are with us. Delay is inexcusable. Let 
us act. 

STATUS OF THE UNFINISHED 
BUSINESS 

·Mr. BYRD of West Virginia. Mr. Pres
ident, I ask unanimous consent that the 
unfinished business be temporarily laid 
aside and that it remain in that status 
until the conclusion of morning business 
on tomorrow, and that the Senate pro
ceed to the consideration of Calendar 
No. 1214, S. 4358, and that, when S. 4358 
is stated by the clerk, the able senior 
Senator from West Virginia <Mr. RAN
DOLPH) then be recognized. 

The PRESIDING OFFICER. Is there 
objection to the unanimous-consent re
quest of the Senator from West Vir
ginia? 

Mr. ALLEN. Mr. President, reserving 
the right to object, the junior Senator 
from Alabama has come to the Senate 
Chamber each day while Senate Joint 
Resolution 1 has been the unfinished 
business. He has seen the distinguished 
Senator from Indiana come in and, as 
the sponsor of the resolution, gain the 
fioor. He has discussed this matter at 
length and has challenged the opponents 
of the measure to come forward and pre
sent their opposition to the resolution 
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and then, after having talked for an hour 
or an hour and a half, the business has 
been laid aside, enabling him to come 
back the next day and charge oppo
nents of the measure with not coming 
forward and speaking against the res
olution. 

So, Mr. President, in order to see 
whether there is any discussion that 
needs to be had, that should be had, or 
that Senators desire to make, with re
spect to the pending joint resolution, at 
this time the junior Senator from Ala
bama is going to interpose an objection 
to the request that the business be laid 
aside. 

The PRESIDING OFFICER. The ob
jection is heard. 

The Senator from West Virginia. 
Mr. BYRD of West Virginia. Mr. Pres

ident, shortly, the Senate will recess to 
participate in a joint meeting with the 
House. It was the hope of the leadership 
that we might be able to set aside the 
unfinished business until the conclusion 
of morning business on tomorrow and 
allow the senior Senator from West Vir
ginia <Mr. RANDOLPH), who is the chair
man of the Public Works Committee, to 
make a statement on the pending Clean 
Air Act before the Senate recesses to meet 
with the House. I would hope that the 
able Senator from Alabama would not 
repeat his objection if I seek to renew my 
unanimous-consent request. 

Mr. ALLEN. Mr. President, reserving 
the right to object, and in view of the 
request that the Senator from Alabama 
regards as a personal request, but with 
the assurance to the distinguished Sen
ator from Indiana that there are many 
who oppose this resolution and who are 
willing, ready, and able to speak on the 
resolution, the junior Senator from Ala
bama will withdraw his objection. 

The PRESIDING OFFICER. The ob
jection is withdrawn. 

Mr. BA YH. Mr. President, reserving 
the right to object, although I have no 
intention of objecting, the Senator from 
Indiana is not going to allow the asser
tion that he has monopolized the floor 
and prohibited the opponents of Sen .. 
ate Joint Resolution 1 from having ade
quate opportunity to discuss the matter 
remain unchallenged in the RECORD. 

The Senator from Indiana wants to be 
as tolerant, as understanding, as con
genial, and as cooperative as he possibly 
can with his colleagues. For these reasons, 
on each previous morning when a unan
imous-consent request was made, he has 
suggested that the proponents of elec
toral reform had made their case and it 
was incumbent upon those who disagreed 
to express their opposition, as they have 
a right to do. At no time has there been 
a single soul willing to stand up and say, 
"I want to be heard. This is why I do 
not want electoral reform and that is 
why I do not want electoral reform." No 
one has said that they want to be heard. 

Today we do not find anything dif
ferent than we found the last 10 days. 

Mr. President, I do not object. 
Mr. BYRD of West Virginia. Mr. Pres

ident, I wish to express my gratitude both 
to the Senator from Indiana and the 
Senator from Alabama for their coopera
tion. The leadership wants to state at this 

point that it has enjoyed the coopera
tion of both sides on this matter over 
the several days that the resolution has 
been before the Senate. This has en
abled the Senate to proceed with other 
business. I want to express my personal 
thanks to each Senator. 

The PRESIDING OFFICER. The 
Chair would advise the Senator from 
West Virginia that he must reoffer his 
unanimous-consent request. 

Mr. BYRD of West Virginia. Mr. 
President, I ask unanimous consent that 
the unfinished business be temporarily 
laid aside and that it remain in that 
status until the conclusion of morning 
business on tomorrow, and that the Sen
ate proceed to the immediate considera
tion of Calendar No. 1214, S. 4358, and 
that the able Senator from West Vir
ginia (Mr. RANDOLPH) then be recognized 
immediately after the S. 4358 is laid be
fore the Senate. 

Mr. BAKER. Mr. President, reserving 
the right to object, do I correctly under
stand the request of the distinguished 
Senator from West Virginia to be that we 
may fully proceed with the Clean Air 
Act then? 

Mr. BYRD of West Virginia. Yes. 
Mr. BAKER. And we are not limited 

just to the speech by the Senator from 
West Virginia (Mr. RANDOLPH) ? 

Mr. BYRD of West Virginia. No. 
The unfinished business would not 
again come before the Senate until the 
conclusion of morning business on to
morrow. 

Mr. BAKER. I thank the Senator from 
West Virginia. 

The PRESIDING OFFICER <Mr. 
CRANSTON). Is there objection to the 
request of the Senator from West Vir
ginia? The Chair hears none, and it is 
so ordered. 

NATIONAL AIR QUALITY ACT OF 
1970 

The PRESIDING OFFICER (Mr. 
CRANSTON) . Without objection, the Chair 
lays before the Senate, Calendar Order 
No. 1214, S. 4358, which the clerk will 
state. 

The assistant legislative clerk read as 
follows: 

S. 4358, a bill to amend the Clean Air Act 
and for other purposes. 

The Senate resumed the consideration 
of the bill. 

Mr. RANDOLPH. Mr. President, I ask 
the distinguished Presiding Officer of this 
body to advise the Senator from West 
Virginia and his colleagues who sit with 
him the approximate time that Mem
bers of this body will join the Members 
of the House of Representatives in con
nection with the joint meeting. 

The PRESIDING OFFICER (Mr. 
CRANSTON). That will depend on there
quest that will be made by the leader
ship. 

The Chair recognizes the Senator from 
Montana. 

ORDER FOR RECESS SUBJECT TO 
THE CALL OF THE CHAIR 

Mr. MANSFIELD. Mr. President, I ask 
that, at the appropriate time, after a 

quorum call has been requested, the Sen
ate stand in recess subject to the call of 
the Chair at the conclusion of the joint 
meeting between the two Houses in the 
other Chamber. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none, and 
it is so ordered. 

ORDER FOR RECOGNITION OF 
SENATOR RANDOLPH 

Mr. RANDOLPH. Mr. President, the 
membership will return to the Senate 
Chamber following the joint meeting. 
Shall I continue to have the privilege of 
the floor at that time? 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the distin
guished Senator from West Virginia <Mr. 
RANDOLPH) have the floor when the Sen
ate reconvenes following the recess. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. RANDOLPH. Mr. President, in 
view of the quorum call which is antici
pated, I would desire then, I say to the 
distinguished majority leader, to make 
my remarks when we return from the 
joint meeting. 

Mr. McCLELLAN. Mr. President, will 
insertions in the RECORD be in order when 
we return from the joint meeting? 

Mr. MANSFIELD. Not until the time 
under the Pastore germaneness rule ex
pires. 

Mr. McCLELLAN. When would that 
be? 

Mr. MANSFIELD. It should be roughly 
about that time. 

Mr. McCLELLAN. Mr. President, I 
thank the Senator. 

JOINT MEETING OF THE TWO 
HOUSES-ADDRESS BY COL. 
FRANK BORMAN, A SPECIAL REP
RESENTATIVE OF THE PRESI
DENT, ON PRISONERS OF WAR 
Mr. MANSFIELD. Mr. President, I 

suggest the absence of a quorum, and 
ask unanimous consent that the call not 
exceed beyond 12: 13 p.m., at which time, 
I ask unanimous consent, the Senate 
stand in recess until the conclusion of 
the joint meeting in behalf of the U.S. 
prisoners of war. I would urge every 
Senator to attend that joint meeting to
day because it is of great importance. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk will 
call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. Under the pre-
vious order, the Senate stands in recess 
subject to the call of the Chair. 

Thereupon, at 12:13 p.m., the Sen
ate, preceded by the Deputy Sergeant at 
Arms, Mr. William H. Wannall, and the 
Chief Clerk of the Senate, Mr. Darrell 
St. Claire, proceeded to the Hall of the 
House of Representatives to hear the 
address by Col. Frank Borman. 

(The address delivered by Colonel Bor
man appears in the proceedings of the 
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House of Representatives in today's 
RECORD.) 

At 1:08 p.m., on the expiration of the 
recess, the Senate, having returned to its 
Chamber, reassembled and was called to 
order by the Presiding Officer <Mr. 
MANSFIELD) . 

NATIONAL Affi QUALITY STAND
ARDS ACT OF 1970 

UNANIMOUS-CONSENT AGREEMENT 

Mr. BYRD of West Virginia. Mr. Presi
dent, I shall propound a unanimous
consent request, with the proviso that 
it be without prejudice to the senior Sen
ator from West Virginia (Mr. RANDOLPH) 
who is to be recognized under the pre
vious order. 

I ask unanimous consent that during 
further consideration of the pending 
bill, Calendar No. 1214, S. 4358, the Clean 
Air Act, debate on any amendment be 
limited to 1 hour, with the time to be 
ectually divided between the sponsor of 
the amendment and the manager of the 
bill; that time on any amendments to 
amendments, and motions, and appeals, 
except for motions to lay on the table be 
limited to 30 minutes, the time to be 
controlled by the mover of the amend
ment to the amendment and the mana
ger of the bill; that the time on the bill 
be limited to 4 hours with the time to be 
equally divided and controlled between 
the manager of the bill and the minority 
leader or his designee; that no amend
ments not germane to the provisions of 
the bill be in order; and that time under 
the bill may be allotted by those in con
trol thereof to any Senator on any 
amendment, motion, or appeal. 

The PRESIDING OFFICER. The Sen
ator from Michigan is recognized. 

Mr. GRIFFIN. Mr. President, reserv
ing the right to object, I am among those 
who find some aspects of the bill very 
controversial. 

I want to indicate that I was disturbed 
originally because it was suggested that 
only 2 hours of debate be granted on the 
bill. At my request, the distinguished 
majority leader and the distinguished 
acting majority leader have extended 
that period to 4 hours which will provide 
additional time in the event the 1 hour 
and the half hour allotted to a particular 
amendment might not be sufficient in 
any particular situation. 

This is a very, very important piece of 
legislation. It is going to have a far
reaching impact on the whole economy, 
to say nothing of the automobile indus
try. Yet, I realize that there is only so 
much time that can profitably be de
voted in the Senate in terms of having 
someone listen to those who want to 
speak. 

I feel that this will be satisfactory and 
that we can move along and deal with 
the issues that need to be dealt with. 

Mr. President, I do not object. 
Mr. GURNEY. Mr. President, reserv

ing the right to object, I want to make 
an inquiry about the unanimous-consent 
request. 

I intend to offer an amendment to the 
Dole amendment, a perfecting amend
ment. With regard to the time provision 

in that amendment, as I understand it, 
under the unanimous-consent request, 
mine would be an amendment to an 
amendment. I could offer that at any 
time after the Dole amendment is offered, 
and I would have a half hour on that 
amendment. 

Mr. GRIFFIN. Mr. President, it is a 
half hour on the amendment. 

Mr. GURNEY. The Senator is correct. 
Mr. COOPER. Mr. President, I have 

no objection to the agreement. However, 
representing the minority side, I would 
like to ask if the Senator from Maine 
<Mr. MusKIE) has been consulted and if 
the chairman of the committee, the Sen
ator from West Virginia (Mr. RAN
DOLPH), has been consulted. 

Mr. BYRD of West Virginia. Mr. Pres
ident, in response to the question of the 
able Senator from Kentucky, may I say 
that the Senator from Maine <Mr. 
MusKIE) on yesterday afternoon was 
agreeable to entering into such an agree
ment. He thought that we were on the 
verge of having such an agreement. 
However, at that time there was some 
objection from the other side. I am con
fident that there will be no objection 
from the Senator from Maine, because 
on yesterday he had thought we were 
about to reach such an agreement, and 
he had worked for it. 

Mr. COOPER. Mr. President, the Sen
ator from West Virginia was out of the 
city, I think. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I do not think there would be any 
objection on his part. I believe I can con
fidently state that, Mr. President. 

Mr. SPONG. Mr. President, was the 
consultation of the Senator from West 
Virginia <Mr. BYRD) with the Senator 
from Maine <Mr. MusKIE) about the pos
sible time limitation prior to or after 
the remarks of the Senator from Ne
braska <Mr. HRUSKA) on yesterday? 

Mr. BYRD of West Virginia. Mr. Pres
ident, I think I can answer the Senator. 
My consultation with the Senator from 
Maine on yesterday occurred following 
any remarks by the Senator from Ne
braska (Mr. HRUSKA) . 

The PRESIDING OFFICER. Is there 
objection? 

Mr. GRIFFIN. Mr. President, further 
reserving the right to object, I am think
ing now in terms of the fact that we have 
a policy luncheon and have some mat
ters on the agenda which will require my 
attention. When will the time begin to 
run? 

Mr. MANSFIELD. I might say that an 
amendment is pending now. I do not 
think there will be much difficulty on that 
amendment, however. 

Mr. GRIFFIN. In the meantime, the 
time will be taken out of the 1 hour al
lotted to the pending amendment, which 
will be satisfactory. It would not take 
away from the time on the bill. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none, and 
it is so ordered. 

The Chair will see to it that nothing 
is done before the Republican confer
ence and the Democratic Policy Com
mittee have completed their discussions 
and until some speakers are on the floor. 
The time will not begin to r1m until the 

distinguished Senator from West Vir
ginia has completed his remarks. 

Mr. MANSFIELD. Mr. President, by 
necessity, the distinguished senior Sen
ator from Washington <Mr. MAGNUSON) 
could not be present during the con
sideration of the Clean Air Act amend
ments. The Senate will not be without 
his thoughts and views on this measure, 
however, Senator MAGNUSON has pre
pared a statement on this antipollution 
bill and in it he offers his strong support, 
and recounts for the Senate some of his 
own achievements and those of the com
mittee he chairs-the Committee on 
Commerce--in this most important area. 

I ask unanimous consent that Senator 
MAGNUSON's statement be printed at 
this point in the RECORD. 

There being no objection, Senator 
MAGNusoN's statement was ordered to 
be printed in the RECORD, as follows: 

STATEMENT OF SENATOR MAGNUSON 

Mr. President, the senator from Maine 
(Mr. Muskie) and his colleagues on the 
Public Works Committee are to be congrat
ulated for the firm, responsible legislative 
steps they have taken in S. 4358 to bring 
automoblle air pollution under control. By 
legislatively mandating the production of 
low-emission vehicles, senator Muskie and 
his colleagues have demonstrated resolve to 
bring about the production of low-emission 
vehicles which would significantly reduce 
air pollution in this country. 

Low-emission vehicle development has 
been a matter of continuing concern to the 
Senate and the Public Works Committee and 
Commerce Committee. In 1967 joint hearings 
were held to explore electric car technology. 
Those initial hearings were followed in May 
1968 by joint hearings to explore steam car 
technology. On the basis of these hearings 
and other investigations, the senate Com
merce Committee published a report en
titled "The Search for a Low-emission Ve
hicle" which concluded that the existing 
legislative approach to vehicular air pollu
tion was inadequate, that other technologies 
for vehicle propulsion were feasible, and that 
a new low-emission vehicle had to be pro
duced if we were going to stop the air pollu
tion epidemic. 

In January of this year the Senate Com
merce Committee and the Public Works 
Committee again jointly searched for low
emission vehicles in hearings on S. 3072, the 
Federal Low-Emission Vehicle Procurement 
bill-a bill which was unanimously approved 
by this body on March 26th of this year and 
which now awaits a~tion in the House. This 
procurement legislation is an essential first 
step toward realizing the goal of low-emission 
vehicles by 1975. By offering a guaranteed 
government market to both innovative pro
ducers and the automobile industry itself, 
the legislation can stimulate early develop
ment and production of smogless cars. The 
premium paid by the government for these 
cars can help defray costs resulting from 
necessary acceleration of present research, 
development and production programs. The 
procurement legislation also offers vehicle 
manufacturers the opportunity to fleet test 
under controlled conditions their low-emis
sion vehicles to insure satisfactory consumer 
performance when full production ls under
taken. 

In addition to the joint efforts of the 
Senate Commerce Committee and the senate 
Public Works Committee in the area of 
automobile air pollution control, both Com
mittees have cooperated in developing legis
lative provisions authorizing the setting of 
air pollution standards !or other transporta
tion modes, including aircraft and vessels~ In 
March the Commerce Committee participated 
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in joint hearings on the legislative proposals 
from which the reported air poll uti on b111 
was derived. I am happy to say that the 
Public Works Committee accepted several 
suggestions which our Committee made con
cerning the proper involvement of the Fed
eral Aviation Administration and the Coast 
Guard when setting standards and conduct
ing compliance tests on aircraft and vessels, 
matters within the jurisdiction of the Senate 
Commerce Committee. 

Ordinarily the Senate Commerce Commit
tee would request re-referral of a piece of 
legislation which so profoundly affects trans
portation matters. But because of the joint 
efforts already undertaken, because of the 
lateness of the session, and because of the 
compelling need to take positive action on 
this legislation now, no such request will 
be made. 

I support S. 4358 and urge its swift en
actment. 

Thank you Mr. President. 

The PRESIDING OFFICER. The Sen
ator from West Virginia <Mr. RANDOLPH) 
is recognized. 

Mr. BYRD of West Virginia. Mr. Pres
ident, will the Senator yield? 

Mr. RANDOLPH. I yield. 
UNANIMOUS-CONSENT AGREEMENT 

Mr. BYRD of West Virginia. Mr. Pres
ident, I ask unanimous consent that the 
time under the agreement not begin to 
run against the Senator from West Vir
ginia <Mr. RANDOLPH) until such time as 
he has consumed, if he does so consume, 
30 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. RANDOLPH. Mr. President, our 
attention to this legislation is of the ut
most importance. I am sure that my able 
colleague on the committee, the junior 
Senator from Tennessee <Mr. BAKER), 
would feel it appropriate for me to re
emphasize, although perhaps not in his 
exact words, what he said within the 
committee at the time we were working 
on the measure. He indicated on that 
occasion that the National Air Quality 
Standards Act of 1970, could well be 
the most significant domestic measure 
that would be presented during the 91st 
Congress. 

I echo that expression. I have stated 
that the matter is of extreme importance 
to many segments of American life in
cluding, of course, all the people of the 
United States. 

In this legislation it is proposed that 
we establish t.. national policy for the pro
tection of the health of the citizens of our 
Republic. I think it should be very clear
ly understood that this is not the begin
ning. As we come today, and as we began 
yesterday, the consideration of this legis
tion we were building on the legislative 
framework of the Clean Air Act of 1965 
and the 1967 Air Quality Act amend
ments. 

So I think it is pertinent to say that 
within the Committee on Public Works, 
and especially within the Subcommittee 
on Air and Water Pollution, we have 
been giving attention to these matters, 
responsible to our colleagues in the Sen
ate, a Senate that I think is responsive 
to the American people, although we are 
not always in agreement on the proce
dures that are proposed in this measure. 

"rhe pending bill would require the 
establishment within 3 to 5 years of its 

enactment State implementation plans 
to achieve national ambient air stand
ards to protect the health of citizens of 
this country. 

I undescore that this objective may 
be very diiHcult to achieve in this time 
bracket. It is my belief that an extension 
of this proposed schedule will probably 
be required in certain instances. 

However, I feel that if we can achieve 
the objectives in the hoped-for time 
period we would control and abate to
day's air pollution and also prevent in 
part the occurrence of future air pollu
tion problems, and we would do so rea
sonably and realistically without doing 
violence to legitimate and necessary busi
ness. In the process, both industry a.nd 
Government will be hard pressed to pro
vide the required capital and manpower 
for what I know will be a mammoth, but 
necessary, undertaking. 

This legislation will test the willingness 
of the citizens of this Nation to control 
and abate environmental pollution. Ulti
mately every individual citizen would be 
called on to pay the increased costs asso
ciated with the achievement of an en
vironment that protects and improves 
the public health within this country. 

I think it is necessary also to stress the 
fact that effective implementation in 
3 years would require a major com
mitment by Government and industry. 
The pending bill contains authorizations 
of $1.190 billion. This is the commitment 
of the Federal Government, a commit
ment, of course, that must be followed 
within the appropriation process. I have 
said on many occasions that often we 
authorize from the standing committees 
programs for which we halve extreme dif
ficulty in providing the necessary funds 
with which to do the job. It is going to 
be necessary, if this task is to be com
pleted, that we have the funds to do the 
work. That is why I call the attention of 
my colleagues again not only to the au
thorization activity which results in the 
measure before us, but also to the respon
sibility which this body will have to ap
propriate the required funds. 

Equally important will be the commit
ment of those units of government at the 
State and local level, and certainly the 
private sector of our economy. Some
times we are not as eager as we should be 
to commend business and industry when, 
by and large, with exceptions-and this 
is understandable-business and industry 
attempt with Congress to move forward 
in these matters, making their own view
points known. Sometimes, very candidly, 
the differences that exist are, in reality, 
our strengths. We do not have to be uni
form in the presentation of a bill to have 
a unity on the measure because certainly 
the detail provisions must be subject to 
very close scrutiny. But it is the purpose 
of this legislation, which I hope the Sen
ate will approve, as well as the actual 
words of the act as presented. 

I earlier mentioned that we have a 
framework of action. It is a framework 
which began with Clean Air Act of 1965 
and the Air Quality Control Act of 1967. 
Frankly, there has been the necessity to 
change that program and there will be 
the necessity in the months and years 
ahead to refine the pending measure. 

The National Air Quality Standards 
Act of 1970, I believe, will accelerate the 
effort to provide clean air through addi
tional policies and procedures for action. 
It is important that we act and that we 
do so not just in a desire to act but to do 
it with knowledge and intelligence. I 
hope we are doing that in this legislation. 

Progress in implementing the policies 
in this legislation will receive continuous 
review by the Committee on Public 
Works over the 3-year authorization pe
riod. Where necessary, further congres
sional action will be provided. During this 
time all affected parties will have an op
portunity to present their views. Under 
review by the committee will be the com
mitment of both industry and Govern
ment to air quality. 

I want to state again with emphasis 
that I would rather have us feel that this 
is not a matter of Government as a senior 
partner and industry as a junior partner. 
I would like to think of this as a partner
ship, a full partnership, a partnership of 
understanding, a partnership of concern, 
a partnership of action in reference to 
what we are doing in this legislation. 

I call attention to the fact that in the 
past the Federal staffing and funding 
have left much room for improvement, 
as has the commitment of funds and per
sonnel and staff at each level of Gov
ernment. 

In 1967, it was estimated that the staff 
of the National Air Pollution Control Ad
ministration would have to increase to 
1,900 in fiscal1970 if the Air Quality Act 
of 1967 were to be implemented in its 
full potential. Yet, as of May 1, 1970, 
NAPCA had only 971 full time permanent 
workers on its staff as compared with 
provision for 1,116 in its 1968 budget. 
This inadequacy has been the chief de
terrent to progress in the NAPCA effort 
to abate air pollution. If implementation 
of the act of 1970 is to be achieved, the 
administration-and I am not critical of 
the administration when I make this 
statement-must fund and staff the Na
tional Air Pollution Control Administra
tion at the required level. 

We must have the development of new 
and improved emission control systems 
for both stationary and moving sources. 
Funds were provided in the Air Quality 
Act of 1967 to stimulate development of 
the required technology. This research 
and development effort has been severely 
underfunded in the intervening years, a 
situation that must be remedied. 

I call upon the Members of the Senate 
and the House, I call upon all the people 
of the country who are concerned with 
this problem, to see that this situation is 
remedied in the months ahead. For ex
ample, we placed in the 1967 act author
ization for a 5-year research and de
velopment program for the control of 
sulfur oxide emissions from stationary 
sources. This program called for a Fed
eral expenditure of $394 million, includ
ing $215 million for the period from 1968 
through 1970. Yet, in this 3-year period 
the estimated actual expenditure has 
been only $82 million, or $123 million be
hind schedule. The estimated expendi
ture for fiscal 1971 was $94 million, as 
compared to the currently planned ex
penditure of $26 million. 
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I reviewed this research effort in some 
detail in my Senate remarks on S. 4092 
and the current fuels and energy crisis on 
July 16, 1970, and in testimony on the 
bill before the Interior Committee on 
September 2, 1970. 

This was in connection with my re
marks when I introduced a bill, with the 
cosponsorship of more than 60 of my 
colleagues, to establish a Fuels and En
ergy Commisison in this country, keep
ing in mind environmental factors. That 
was on September 2, before a subcom
mittee of the Committee on Interior and 
Insular Affairs, in which this situation, 
which certainly is a crisis, was stressed. 

The remedies to air pollution, however, 
must not rely solely on add-on devices. 
Insufficient attention has been given to 
such other alternatives as fuel cleaning, 
more efficient methods for combusting 
fuels, and the development of synthetic 
fuels with low potential for environ
mental impact. 

The committee, therefore, has ex
panded the research and development 
authority under section 104 of the Air 
Quality Act. The development of control 
methods, process changes, and improved 
operating procedures all offer potential 
remedies to reduce atmospheric emis
sions. These alternatives can be funded 
and developed under that act. The pri
vate sector can actively participate as 
well as support its own development ef
forts. In concert between the Federal 
Government and industry there can be 
accelerated development of new and im
proved means to reduce atmospheric 
emissions. 

The legislation being debated today re
flects an evolutionary developmental ef
fort by providing for the establishment 
of performance standards for new sta
tionary sources. This provision would re
quire the application of the most ef
fective means of preventing and control
ling air pollution for new stationary 
sources. 

The overriding purpose of performance 
standards for new stationary sources is 
to prevent the occurrence of new air pol
lution problems. These standards will 
insure that when an industry moves into 
any area with low pollution levels, that 
this new facility does not appreciably de
grade the existing air quality. The first 
plant in a new area must meet the same 
standards of performance as subsequent 
plants, thus spreading the responsibility 
equally among all facilities for maintain
ing clean air. 

This legislation also provides for emis
sion standards for hazardous materials. 
Concern is for material which in trace 
quantities in the ambient air contribute 
to a high risk of serious irreversible or 
incapacitating effects on health. It is an
ticipated that this provision will be em
ployed to control only those materials 
which are extremely hazardous or toxic 
to people. It is anticipated that a limited 
number of pollutants come within this 
category. 

It may be desirable to provide a total 
prohibition of emissions for these con
taminants, but it is recognized that emis
sions may be possible without endanger
ing public health. The committee in-

tended that the burden of providing that 
emissions are possible without endanger
ing the health of persons should rest with 
the emitter. 

An administrative procedure, Mr. 
President, as I conclude my remarks, is 
provided for those industries that dis
charge hazardous materials to present 
scientific and medical evidence that the 
public health is not in danger when low 
level discharge of these materials is per
mitted. It is intended that the Secretary, 
in establishing the emission standards 
for these materials, would give recogni
tion to the fact that trace materials may 
occur as impurities in many types of 
combustion. In this regard, section 115 
would apply to primary producers of 
hazardous materials rather than to gen
eral combustion processes in which these 
materials appear as pervasive but in al
most immeasurably small quantities. 

Mr. President, as I indicated in my 
first few words, this is a significant ap
proach to a very pressing problem. I 
think that in the 91st Congress, we can
not overstate the gravity of the situa
tion, and the compelling need to enact 
such legislation. I think it is without 
question one of the most far-reaching 
environmental protection measures to be 
considered, perhaps not only in this Con
gress, but over a considerable period of 
years. It is also one which will have 
broad economic impact. I recognize this, 
and I am concerned to a great degree, 
as I have stated within the subcommit
tee, within the committee, and again on 
the Senate floor. I must remind Ameri
cans that there will be price tags on the 
costs which they will pay for goods and 
services. 

And so, as we desire, and properly so, 
to enhance the quality of our environ
ment, to provide cleaner air, that Ameri
cans may live in greater health, we know 
that what we are doing will be felt, not 
so much today or tomorrow, but it will 
be felt by those generations that will be 
active in the United States of America 
10, 15, or 20 years from now. 

For the reasons that I have stated, Mr. 
President--and, of course, there are 
other reasons which members of our 
committee, and especially our subcom
mittee, have presented and will pre
sent--! urge the enactment of S. 4358. 

If this bill is passed, and if this bill 
or a revised measure goes to the Presi
dent of the United States and is signed 
into law, I feel that we can proceed with 
an accelerated effort to improve the air 
which is breathed by the increasing pop
ulation of men, women, and children of 
this country--some 209 million persons 
living in this Nation today. What the 
:figures will be in a few years we do not 
know, except that we have every indi
cation that our population will increase, 
and the people in this country will de
sire, in large numbers, to continue to 
live in the urban and the closelY clus
tered suburban areas of our country. So 
this is a real problem, a problem that 
concerns all of us, not just industry and 
business and Government, but the people 
of the United States as a whole; and I 
hope that we here today, and subse
quently on the amendments that shall be 

voted, will make a further commitment 
to do this job and to do it, Mr. President, 
while we still have time. 

Mr. GURNEY. Mr. President, I support 
S. 4358, the National Air Quality Stand
ards Act of 1970, which was reported by 
our Committee on Public Works on 
September 19, 1970, by a unanimous vote 
of its members. 

I have been privileged to serve on the 
Committee on Public Works and I wish 
to take this occasion to pay particular 
tribute to the leadership of our chairman, 
the distinguished senior Senator from 
West Virginia (Mr. RANDOLPH), and to 
the leadership of the ranking minority 
member, the distinguished Senator from 
Kentucky <Mr. CooPER) and also that of 
chairman of the Subcommittee on Pollu
tion, the distinguished Senator from 
Maine <Mr. MusKIE) and the ranking 
member on that subcommittee, the dis
tinguished Senator from Delaware <Mr. 
BoGGS) . They all are to be commended 
upon their work on this bill. 

Mr. President, the need for improving 
the quality of the air nationwide has been 
apparent for some time, but I think it 
was brought home to us all at the end of 
last July and in the first week of August 
when almost the entire east coast of the 
United States was smothered in a chok
ing smog. As we looked at our great cities 
through watery eyes the realization 
came, I think, with great urgency that 
the Congress must act decisiveh· about 
this incredible state of affairs. The quest 
for solutions to our national problems of 
air pollution which a decade ago had been 
the regard of merely a handful of scien
tists and forward-looking conservation
ists has become an issue of a national 
overwhelming concern. 

As President Nixon said in his Feb
ruary message on the environment: 

The time ha.s come when we can wait no 
longer to repair the damage already done 
and to establish new criteria to guide us in 
the future. 

Autos and trucks, generally agreed to 
be the biggest single source of pollutants 
in the air, came in for a great deal of crit
icism last August. Fifteen States filed 
suits in the Supreme Court in an attempt 
to force automakers to produce pollu
tion-free cars at the earliest possible 
date. 

We have had our share of the prophets 
of doom and gloom who have told us 
again and yet again that the battle has 
been lost before it has teen joined and 
that our planet is inexorably succumbing 
to the poison o! its own chemical and 
natural waste products. 

I do not share, nor can I ever share, 
such pessimism. It seems to me that the 
genius of the American spirit which 
produced so much for so many can, if 
properly channeled and directed, be 
turned to the problem af successfully 
cleaning up our environment. It is axio
matic that this battle will be a costly one 
and I think it deserves the highest pri
ority in our national councils. If the fight 
against polluted air, ftlthy water, and 
solid waste is to be won, we must have a 
united attack upon it by all levels of Gov
ernment: Federal, local, and State, by 
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industry, and by individuals throughout 
the Nation. I think the prospects of 
mounting such a victorious offensive are 
real and substantial. I think we are on 
the way. I think that this bill, S. 4358, the 
National Air Quality Standards Act of 
1970, which has been presented to the 
Senate by the distinguished chairman of 
the Public Works Committee, is a signifi
cant contribution to that fight. 

The National Air Pollution Control Ad
ministration tells us that five chemical 
contaminants are the most offensive and 
dangerous factors in air pollution today. 
The most pervasive of these is carbon 
monoxide, of which we have 100 million 
tons per year coming largely from autos, 
trucks, and buses. It has been stated by 
the National Institutes of Health that 
even in small amounts, carbon monoxide 
diminishes the reflexes of individuals and 
impairs their judgment. 

Sulfur dioxide, of which 33 million tons 
are dumped into the air annually, is an 
irritating gas which comes mostly from 
burning of oil and coal and it adversely 
affects the individual's lungs and his 
throat. If he has any respiratory difficulty 
at all, be it minor such as a cold, or major 
such as emphysema, sulfur oxide aggra
vates that ailment. 

Particulates, of which 28 million tons 
find their way into the air in the United 
States annually, are tiny bits of solid 
matter, some of which are extremely dan
gerous to the respiratory system. Again, 
they come mainly from the burning of 
coal and from smokestacks which are not 
properly filtered. 

Hydrocarbons, of which half of the 32-
million-ton total is each year discharged 
from trucks and autos, are reputed to be 
a key ingredient in the smog that sur
rounds so many of our cities these days. 

Nitrogen oxides, of which 20 million 
tons yearly find their way into our air 
stream, is another smog-inducing ele
ment, which daily pours out of motor 
vehicle tailpipes and also from combus
tion of fuel, coal, oil, and so forth, at 
stationary sources. 

Tallied up, the public health officials 
estimate that 91 million tons of toxic 
material annually go into our atmos
phere as a result of the internal com
bustion engines in automobiles, trucks, 
and buses. Our bill is aimed specifically 
at reduction of the toxic substances 
poured into the air by automobiles and 
by stationary users of fuels in our hope 
that we can significantly lower the level 
of air contamination in future years. We 
cannot, obviously, outlaw the internal 
combustion engine; we cannot forbid 
the burning of coal or oil. The problem, 
as I see it, is one of balancing: How we 
can develop standards and procedures 
and controls which will reduce signifi
cantly the present level of air contami
nation, while at the same time not caus
ing a severe economic dislocation. It is 
not sufficient at this time to point an 
accusatory finger at industry, or at the 
consuming public, or at the utilities, or 
at the car manufacturers, or at any 
group within our society and try to make 
them the villain of this tableau. There 
is no villain. There is only a problem 
which needs to be remedied. Our bill in 
my judgment is a rational and viable 
approach to this problem. 

In many ways the bill presently under 
consideration is a trail-blazer on the 
part of Congress. We have spelled out 
and specifically written into this act the 
emission standards to be imposed on 
sources of pollution, and when we did 
that, we did it with the realization that 
we were entering unknown and unex
plored territory. I think the situation in 
our country demands this kind of action. 
But, like a surgeon's most powerful drug, 
such a drug is fraught with danger un
less expertly administered and unless the 
patient is safeguarded against its dele
terious side-effects. And so, while I sup
port wholeheartedly the intent of our 
committee in this piece of legislation, I 
would offer several caveats which I think 
must be recognized from the outset. 

I am troubled by two portions of the 
bill: First, the establishment within the 
bill of emission standards for motor ve
hicles to be established and made op
erational by January 1, 1975, and sec
ond, by the provision which relates to 
judicial review of the Secretary of 
Health, Education, and Welfare's deter
mination in this regard. On the question 
of setting standards by 1975, our com
mittee has been informed by the entire 
automobile industry that the technology 
to effect the desired result will not be 
available for wholesale use on millions of 
motor vehicles by 1975. I do not know if 
this contention on the part of the auto
mobile industry is, in fact, correct, and 
as I pointed out in my individual views 
which were submitted with the report, 
no one knows whether this contention is 
correot, since hearings were not held on 
this specific subject. As I stated in my 
individual views, I think that mandat
ing standards set out in this bill for a 
January 1, 1975, achievement is open to 
the criticism that it is arbitrary. Never
theless, I think that the January 1971, 
deadline can be left in the bill provided 
we also include some sensible way to 
prevent economic dislocation should the 
technology not be available on that date. 
The inclusion of the deadline is a goal for 
automakers to speed such technological 
development. Hopefully they will achieve 
it. If they do not, I would suggest that 
the manufacturer or manufacturers be 
allowed to apply for two extensions of 
1 year each in order to make such per
formance and emission standards a real
ity. The bill as it now stands provides 
for a 1-year extension subject to judi
cial review in the U.S. Court of Appeals 
for the District of Columbia circuit. My 
suggestion would be that the Secretary 
of Health, Education, and Welfare should 
be empowered to make such an extension 
or extensions on the facts presented to 
him, and that a determination on his 
part either to grant or withhold such a 
suspension should not be subject to ju
dicial review. 

I say this not because of any resent
ment or dislike for the process of judicial 
review. On the contrary, I think judicial 
review is eminently suitable in most in
stances. I think, however, that this is 
an extraordinary case and that the proc
ess of judicial review would not serve 
the best interests of the general public. 
I think that it would be potentially time 
consuming and might very well delay, 
instead of hasten, the implementation 

daJte of emission standards which we all 
want to see. We have reposed great au
thority and responsibility in our bill in 
the Secretary of Health, Education, and 
Welfare. It is he who is responsible for 
the promulgation of air quality standards 
and their supervision and enforcement. 

In the final analysis, in my judgment, 
it should be the Secretary who should 
have the authority to make the deter
mination about whether a suspension 
of the January 1, 1975, deadline is desir
able and/ or necessary. The Secretary 
has experts 31t his disposal within the 
Department of Health, Education, and 
Welfare; he has developed a wealth of 
technical knowledge within the Depart
ment on this subject. His engineers h31ve 
been working closely with the auto in
dustry for some time now on solving the 
air pollution problem. There is no one 
in or out of Government better able to 
make a sound judgment on whether or 
not the auto manufacturers can meet 
the January 1, 1975, deadline. If evi
dence presented to the Secretary shows 
that the automakers have made good 
faith attempts to lick this technological 
problem and have failed to meet stand
ards set in the bill by January 1, 1975, 
he can, and should, grant suspension. 

I think we can rely on the good fai,th 
and the bona fides of the Secretary of 
Health, Education, and Welfare. I do 
not think that he would use the sus
pension power which we have granted 
him in this bill lightly or casually. It is 
my understanding that he would only 
grant such a suspension after a long and 
exhaustive administrative proceeding at 
which all points of view, including the 
point of view of the environmentalist and 
conservationist groups, had been heard, 
considered, and digested. To subject his 
final determination in this regard to 
judicial review would seem to me to be 
unwise and unwarranted. As I have 
said, it might well delay the implementa
tion process of this bill. 

While there are other more technical 
corrections which I think we can make 
in the bill, they are for the most part 
perfe<mllg amendments as distinguished 
from substantive changes. I think, on 
the whole, that the Congress should feel 
a sense of accomplishment with this 
bill. I think we have met the problem 
of air pollution he31d on. There is no 
shirking or avoiding in this bill; it is a 
sweeping public statement by Congress 
that it is a national goal and a high na
tional priority to diminish the level of 
air pollution which we currently have 
in the Nation and a full-fledged con
frontation with this great national prob
lem. 

Many, many long hours of thought 
and work hawe gone into this bill. It is a 
comprehensive and, to a certain extent, 
complex piece of legislation, but we are 
dealing with a far-reaching and a very 
complex subje~ that needs and demands 
the frontal attack which we in the Com
mittee of Public Works have mounted 
by this bill. It is probably not a perfect 
piece of legislation. After all, we are 
none of us experts on chemistry or in 
chemical contaminants, but we have 
availed ourselves of the expertise which 
we could find extant in the executive 
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branch, and we have heard from in
dustry and numerous environmental ex
perts in the private sector. It is my 
hope that Congress will pass this bill 
and send it to the President. I have every 
confidence that the President will sign 
it into law and that we will be on our 
way to finding a national solution for 
the staggering health problem of air 
pollution. 

Mr. President, I yield back the re
mainder of my time and suggest the ab
sence of a quorum. 

The PRESIDING OFFICER <Mr. 
SPONG). The clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. MUSKIE. Mr. Presiden~. I ask 
unanimous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BAKER. Mr. President, I yield 
myself 5 minutes. 

The PRESIDING OFFICER <Mr. 
CASE). The Senator from Tennessee is 
recognized for 5 minutes. 

Mr. BAKER. Mr. President, a parlia
mentary inquiry. Is the pending amend
ment my amendment No. 926? 

The PRESIDING OFFICER. Would 
the Senator please restate his parlia
mentary inquiry in loud and ringing 
tones. The Chair did not hear the Sen
ator. 

Mr. BAKER. The Senator from Ten
nessee apologizes to the Chair. His par
liamentary inquiry was whether the 
pending business is his amendment No. 
926. 

The PRESIDING OFFICER <Mr. 
CAsE) . The Senator is correct. 

Mr. BAKER. I thank the Chair. 
Mr. President, I spoke on this amend

ment yesterday and pointed out that its 
purpose and intent is to exempt from the 
provisions of the warranty section of the 
bill a c:Jt obligation running against 
the dealer or distributor. 

It is clear from the bill, and I think 
it is clear from the language of the re
port, that no such result was intended 
and that the warranty provisions would 
run entirely against the manufacturer 
who, after all, is responsible for design
ing and manufacturing the automobile, 
which is the subject of this title. 

But to make it abudantly clear, so 
that there can be no misunderstanding, 
the Senator from Tennessee felt it would 
be appropriate to provide that specific 
exemption in the body of the bill itself. 

That is the purpose of this amend
ment. It was my understanding yester
day that the manager of the bill, the dis
tinguished Senator from Maine (Mr. 
MusKrE), was agreeable to accepting it. 
Since yesterday there has been the op
portunity to have the amendment 
printed. It is on the desk of every Sen
ator now. I have had occasion to discuss 
it with a number of Senators on both 
sides of the aisle. 

I am prepared at this time to yield back 
the remainder of my time. 

Mr. MUSKIE. Mr. President, will the 
Senator yield? 

Mr. BAKER. Mr. President, I would be 
happy to yield to the distinguished Sen
ator from Maine. 

The PRESIDING OFFICER. The Sen
a tor from Maine is recognized. 

Mr. MUSKIE. Mr. President, I take 
just a moment to reaffirm my support for 
this amendment, which I expressed on 
yesterday. 

It does reflect the intent of the legisla
tion and of the committee and clarifies 
that intent. 

For that reason I support it. 
Mr. President, I yield back the re

mainder of my time. 
Mr. BAKER. Mr. President, I yield 

back the remainder of my time. 
The PRESIDING OFFICER. All time 

having expired, the question is on agree
ing to the amendment of the Senator 
from Tennessee. 

The amendment was agreed to. 
Mr. BAKER. Mr. President, I move 

that we reconsider the vote by which the 
amendment was agreed to. 

Mr. MUSKIE. Mr. President, I move to 
lay that motion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. The bill 
is open to further amendment. 

Mr. MUSKIE. Mr. President, I send to 
the desk an amendment. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The assistant legislative clerk read as 
follows: 

At the end of the bill insert a new section 
a.s follows: 

"SEc. 14. If Reorganization Plan No. 3 of 
1970 becomes effective prior to the da.te of 
ena.ctment of this Act, wherever in any 
amendment made by this Act the term ( 1) 
"Secretary" or "Secreta-ry of Health, Educa
tion, and Welfare" is used it means the Ad
ministrator of the Environmental Protection 
Agency, or {2) "Department of Health, Edu
cation, and Welfare" is used it means the 
Environmental Protection Agency." 

Mr. MUSKIE. Mr. President, I yield 
myself 5 minutes. 

The PRESIDING OFFICER. The Sen
ator from Maine is recognized for 5 
minutes. 

Mr. MUSKIE. Mr. President, I will not 
take 5 minutes to explain the amend
ment. This is a technical amendment. It 
is intended to make clear that if the 
President's proposed Environmental Pro
tection Agency becomes law under the 
reorganization plan which he submitted 
to Congress, all references in the bill to 
the Department of Health, Education, 
and Welfare will relate to the new 
agency. 

The amendment is necessary in the 
event that Agency becomes the adminis
tering Agency of this program. 

Mr. President, I do not think there is 
any question about the amendment. If 
there is none, I yield back the remainder 
of my time. 

Mr. BOGGS. Mr. President, I yield 
back the remainder of my time. 

The PRESIDING OFFICER. All time 
having expired, the question is on agree
ing to the amendment of the SenatOT 
from Maine. 

The amendment was agreed to. 

MESSAGE FROM THE PRESIDENT 
A message in writing from the Presi

dent of the United States was communi-

cated to the Senate by Mr. Leonard, one 
of his secretaries. 

INTERIM REPORT BY SECRETARY 
OF THE INTERIOR-MESSAGE 
FROM THE PRESIDENT 
The PRESIDENT pro tempore laid be

fore the Senate the following message 
from the President of the United States, 
which, with the accompanying report, 
was referred to the Committee on Inte
rior and Insular Affairs. 
To the Congress of the United States: 

In accordance with Public Law 89-605, 
as amended, I am pleased to transmit an 
interim report by the Secretary of the 
Interior which summarizes his progress 
in negotiations on a compact for the 
Hudson River Basin. 

I share the Secretary of the Interior's 
concern over the need for coordinated 
comprehensive planning and action for 
the Hudson River Basin and strongly 
support the approach to negotiations 
provided for by Public Law 89-605, as 
amended. The involvement of the States 
and the Federal Government from the 
start of the negotiations has enabled 
both levels of government to have their 
respective voices heard in determining 
the most appropriate management solu
tion for the complex problems of this im
portant river basin. I am directing the 
Secretary of the Interior to proceed with 
his mission to reach an agreement with 
the States of New Jersey and New York. 

RICHARD NIXON. 
THE WHITE HOUSE, September 22, 1970. 

MESSAGE FROM THE HOUSE 
A message from the House of Rep

resentatives, by Mr. Berry, one of its 
reading clerks, announced that the House 
had passed the bill (S. 3014) to designate 
certain lands as wilderness, with an 
amendment, in which it requested the 
concurrence of the Senate. 

The message also announced that the 
House had passed the following bills, in 
which it requested the concurrence of 
the Senate: 

H .R. 12870. An act to provide for the es
tablishment of the King Range National 
Conservation Area in the State of California; 

H.R. 16710. An act to amend chapter 37 ot 
title 38, United States COde, to remove the 
time limitations on the use of entitlement 
to loan benefits, to authorize guaranteed and 
direct loans for the purchase of mobile 
homes, to authorize direct loans for certain 
disabled veterans, and for other purposes; 
and 

H.R. 18731. An act to increase from $20 to 
$40 per day the per diem allowance author
ized in lieu of subsistence for members of 
the American Battle Monuments Commission 
when in a travel status. 

HOUSE BILLS REFERRED 

The following bills were severally read 
twice by their titles and referred, as in
dicated: 

H.R. 12870. An act to provide for the es
tablishment of the King Range National 
Conservation Area in the state of California; 
and 

H.R. 18731. An act to increase from $20 to 
$40 per day the per diem allowance author-
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ized in lieu of subsistence for members of 
the American Battle Monuments Commission 
when in a travel status; to the Collllllli.ttee on 
Interior and Insular Affairs. 

H.R. 16710. An act to amend chapter 37 of 
title 38, United States Code, to remove the 
time limitatiOOl.S on the use of entitlement to 
loan benefits, to authorize guaranteed and 
direct loans for the purchase of mobile 
homes, to authorize direct loans for certain 
disabled veterans, and for other purposes; to 
the Committee on Banking and Currency. 

NATIONAL AIR QUALITY STAND
ARDS ACT OF 1970 

The Senate continued with the consid
eration of the bill <S. 4358) to amend the 
Clean Air Act, and for other purposes. 

AMENDMENT NO. 928 

Mr. DOLE. Mr. President, I call up 
amendment No. 928. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The assistant legislative clerk pro
ceeded to state the amendment. 

Mr. DOLE. Mr. President, I ask unani
mous consent that further reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered, and the 
amendment will be printed in the 
RECORD. 

The amendment reads as follows: 
On page 48, beginning With line 11, strike 

out all through line 6 on page 52, and in
sert in lieu thereof the following: 

" ( 4) {A) Within twenty-four months but 
no later than twelve months before the ef
fective date of standards established pur
suant to this subsection any manufacturer 
or manufacturers may file With the secre
tar; an application for a public hearing on 
the question of a suspension of the effective 
date of such standards for one year. Upon 
receipt of such application, the Secretary 
shall promptly hold a hearing to enable such 
manufacturer or manufacturers and any 
other interested person to present informa
tion relevant to implementation of the 
standards. 

"(B) In connection with any hearing un
der this subsection, the Secretary may sign 
and issue subpenas for the attendance and 
testimony of Witnesses and the production 
of relevant papers, books, and documents, 
and administer oaths. Witnesses summoned 
shall be paid the same fees and mileage that 
are paid Witnesses in the courts of the United 
States. In case of contumacy or refusal to 
obey a subpena served upon any person under 
this subparagraph, the district court of the 
United States for any district in which such 
is found or resides or transacts business, 
upon application by the United States and 
after notice to such person to appear and 
give testimony before the Secretary or to ap
pear and produce documents before the 
Secretary, or both, and any failure to obey 
such order of the court may be punished by 
such court as a contempt thereof. 

"(C) Within six months after such receipt 
of the application for suspension the Secre
tary shall, 1f he finds upon a preponderance 
of evidence adduced at such hearing that a 
suspension is essential to the public interest 
and the general welfare of the United States, 
that all possible and good faith efforts have 
been made to meet the standards established 
by this subsection, and that effective control 
technology, processes, operating methods, or 
other alternatives are not available or have 
not been available for sufficient period to 
achieve compliance prior to the effective date 
of such standards even with the full applica
tions of section 309 of this Act, recommend 
rto Congress that (i) the effective date of such 

standard be suspended for a period of only 
one year, and (11) the emission standard that 
should be applied during any such suspension 
which standard shall reflect the greatest 
degree or emission control possible through 
the use of technology available. 

"(D) The findings and recommendations 
required by this subsection shall not be sub
ject to judicial review. Such recommenda
tions shall be effective as law at the end of 
the first period of sixty calendar days of con
tinuous session of Congress after the date 
on which the recommendation is transmitted 
to it unless, between the date of transmittal 
and the end of the sixty-day period, either 
House passes a resolution stating in sub
stance that the House does not favor such 
recommendation. 

"(E) For the purpose of this paragraph
" (i) continuity of session is broken only 

by an adjournment of Congress sine die; and 
"(11) the days on which either House is 

not in session because of an adjournment of 
more than three days to a day certain are 
excluded in the computation of the sixty-day 
period. 

"(F) Nothing in this paragraph shall ex
tend the effective date of any emission stand
ard established pursuant to this subsection 
for more than one year." 

Mr. DOLE. Mr. President, a parlia
mentary inquiry. 

The PRESIDING OFFICER. The Sen
ator will state it. 

Mr. DOLE. Mr. President, we are under 
a time limitation of 1 hour. 

The PRESIDING OFFICER. The Sen
ator is correct, 1 hour, 30 minutes on 
each side. 

How much time does the Senator from 
Kansas yield himself? 

Mr. DOLE. Mr. President, I yield my
self 10 minutes. 

The PRESIDING OFFICER. The Sen
ator from Kansas is recognized for 10 
minutes. 

Mr. DOLE. Mr. President, in 1968, 
moving sources were responsible for 
more than 42 percent of the total emis
sions of the f.ve major pollutants-in
cluding 64 percent of the carbon monox
ide and 50 percent of the hydrocarbons. 
In health effects, these pollutants may 
cause cancer, headache, dizziness, nau
sea, metabolic and respiratory diseases, 
and the impairment of mental processes. 
In particular, the President pointed out 
in his message on the environment 
that-

Studies show that e~posure to 10 parts 
per milllon of carbon monoxide for approxi
mately 8 hours may dull mental perform
ance. Such levels of carbon monoxide are 
commonly found in cities throughout the 
world. In heavy traffic situations, levels of 
70, 80 or 100 parts per milllon are not un
common for short periods. 

Solving our air pollution problems 
therefore depends on the achievement of 
significant reductions in automobile 
emissions. Because of this fact, the Pub
lic Works Committee determined that 
the establishment of motor vehicle emis
sion standards is a policy decision so 
important to public health that it should 
be made by the Congress. rather than 
the Secretary of Health, Education, and 
Welfare. Because Congress has made the 
establishment of emission standards a 
question of congressional policy, it should 
retain the authority to review that policy 
decision on the basis of social, health, and 
economic considerations. Congress will 
have a complete record on the basis of the 

Secretary's findings, which will enable 
it to act expeditiously, if action is re
quired. 

Further, the argument for judicial re
view is convincing, but I cannot agree 
with that approach for several reasons. 
First, there is an increasing tendency to 
delegate responsibility for policy deci
sions to the judiciary. While that branch 
of Government is less susceptible to poli
tical and economic pressures, it has been 
increasingly subjected to the pressure of 
a growing backlog of cases. The senior 
Senator from Nebraska, in discussing sec
tion 304 of this bill, noted yesterday that 
Chief Justice Burger had called atten
tion to the plight of the judicial system. 
The words of the Chief Justice are worthy 
of our serious consideration: 

Meanwhile, not a week passes without 
speeches in Congress and elsewhere, and edi
torials, demanding new laws, new laws to 
control pollution, new laws to change the 
environment, new laws to allow class actions 
by consumers to protect the public; but the 
difficulty lies in our tendency to meet new 
and legitimate demands for new laws but 
Without adequate considerations for the con
sequences on the courts. 

The Senator from Nebraska also in
serted the appendix of the fiscal year 
1969 annual report of the Director of the 
Administrative Office of the U.S. Courts. 
It contained convincing :figures that in
dicate the Congress must be very careful 
not to further overload the judicial sys
tem. 

Although the provision for judicial re
view contained in the bill provides that 
the automobile manufacturers' petition 
would be expedited, the decision of the 
U.S. Court of Appeals for the District of 
Columbia is subject to review by the U.S. 
Supreme Court. It is likely that if the 
automobile manufacturers do not appeal, 
other interested persons or the United 
States will. Furthermore, there are other 
procedural safeguards incumbent in the 
judicial process that may delay the final 
decision on whether an extension will 
be granted until the issue becomes moot. 

I believe congressional review, based 
on the Secretary's findings and recom
mendations, is the best answer to the 
difilcult problem created by the estab
lishment of a 1975 deadline. 

Mr. President, let me read some ex
cerpts from the amendment so that it 
may be fully understood. 

The amendment reads in part: 
"(4) (A) Within twenty-four months but 

no later than twelve months before the ef
fective date of standards established pur
suant to this subsection any manufacturer 
or manufacturers may file With the Secre
tary an application for a public hearing on 
the question of a suspension of the effective 
date of such standards for one year. Upon 
receipt of such appllca.tlon, the Secretary 
shall promptly hold a hearing to enable such 
manufacturer or manufacturers and any 
any other interested person to present in
formation relevant to implementation of the 
standards." 

The next section indicates that in con
nection with the hearings, of course, cer
tain subpoenas and other procedures will 
be followed. 

Section (C) states: 
"(C) Within six months after such receipt 

of the application for suspension the Sec
retary shall, if he finds upon a preponderance 
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of evidence adduced at such hearing that a 
suspension is essential to the public interest 
and the general welfare of the United States, 
that all possible and good faith efforts have 
been made to ·meet the standards established 
by this subsection, and that effective con
trol technology, processes, operating meth
ods, or other alternatives are not available 
or have not been available for sufficient period 
to achieve compliance prior to the effective 
date of such standards even with the full 
applications of section 309 of this Act, recom
mend to Congress that (i) the effective date 
of such standard be suspended for a period 
of only one year, and (11) the emission 
standard that should be applied during any 
such suspension which standard shall re
flect the greatest degree or emission control 
possible through the use of technology 
available.'' 

Mr. President, I specifically note the 
language in section <D) : 

"(D) The findings and recommendations 
required by this subsection shall not be sub
ject to judicial review. Such recommenda
tions shall be effective as law at the end of 
the first period of sixty calendar days of con
tinuous session of Congress after the date on 
which the recommendation is transmitted 
to it unless, between the date of transmittal 
and the end of the sixty-day period either 
House passes a resolution stating in sub
stance that the House does not favor such 
recommendation." 

Mr. President, the chairman of our 
subcommittee and the ranking minority 
member of the subcommittee stressed 
time and time again that we are making 
very difficult policy decisions. They have 
been made time after time by Congress, 
but we have to accept the responsibility 
for making these very difficult decisions. 
The same is true with respect to emission 
standards for model year 1975. It seems 
to me that if we wish to be consistent, 
Congress must accept responsibility for 
extension of that deadline in the event 
the standards cannot be met. 

While I have no quarrel with judicial 
review as an orderly procedure, in this 
instance where Congress imposes stand
ards, if good faith efforts are made, an 
extension might be necessary. Why, 
should not Congress have the final word 
on whether or not the extension should 
be granted? By Congress making the 
final judgment, the automobile industry 
would not have to wait 1, 3, 4, 5, 6 
months, or 2 years for a court to act, but 
would have a decision within 60 days. 

I have no pride of authorship in the 
amendment. I believe it fits the situa
tion. It puts the matter squarely up to 
Congress: Should we pass a law which 
everyone agrees imposes very strict 
standards, and then back away from it 
and say, "Leave it up to the Court or 
the Secretary." I feel if we are willing 
to impose deadlines today we should be 
willing to determine in the future 
whether the deadlines should be ex
tended. 

Therefore, I strongly suggest this 
amendment does offer some compromise. 

Mr. President, in conclusion I wish to 
say that this amendment is the result 
of efforts by the subcommittee and the 
full committee to find the best possible 
avenue of resolving a very difficult prob
lem. If we tell a great industry it must 
meet certain standards by January 1, 
1975, or the 1975 model year, then as 
indicated earlier, we must accept there-

sponsibility for making the final judg
ment. My amendment would be a substi
tute for language now contained in the 
bill and would give Congress this vital 
responsibility. It is patterned very much 
after the reorganization acts submitted 
by the executive branch from time to 
time. 

If either the House or the Senate do 
not accept the recommendations of the 
Secretary, for a 1-year extension, then 
there is not a 1-year extension, but at 
least we then come to grips with the 
problem we created by the passage of 
this legislation. It occurs to me that in 
fairness to the industry, to the courts, 
and the Secretary, this should be a part
nership. There should be a coming to
gether and this amendment would pro
vide that compromise because in the first 
instance the Secretary holds the hear
ings, he makes the recommendations, and 
we have 60 legislative days in which to 
act or not to act. 

It does offer a compromise and we 
would not "pass the buck," so to speak, 
to the judiciary system of the United 
States. 

Mr. BOGGS. Mr. President, will the 
Senator yield for 3 minutes? 

Mr. DOLE. I yield 3 minutes to the 
Senator from Delaware. 

Mr. BOGGS. Mr. President, I wish to 
commend the distinguished Senator 
from Kansas (Mr. DOLE) for offering 
this amendment, together with his ex
cellent presentation and explanation of 
the amendment. 

I wish to express my strong support 
for the amendment. 

One of the most significant aspects of 
this legislation is the deadline proposed 
under section 202 (b) which requires a 
specific degree of emission control by the 
1975 automotive model year. 

We must realize that a possibility ex
ists that good faith effort will still find 
the automotive industry short of that 
low-pollution goal. Therefore, the com
mittee wisely provided a provision for 
secretarial review, on the question of 
granting relief for 1 year in the dead
line. Under the proposal made by the 
Senator from Kentucky (Mr. CoOPER) 
and the Senator from Tennessee <Mr. 
BAKER) and incorporated into the bill, 
the Secretary's decision would be subject 
to judicial review. 

The Dole amendment preserves the 
basic thrust of section 202(b) (4), but 
returns the responsibility for review of 
the Secretary's decision to the Congress. 

It is my view that congressional re
view is more appropriate in light of the 
responsibility that the Congress is as
suming in establishing a specific stand
ard of emissions control. 

The amendment of the Senator from 
Kansas <Mr. DoLE) encourages the Con
gress to meet that responsibility. 

I am happy to join with him, and I do 
support his amendment. 

I thank the Senator for yielding. 
Mr. MUSKIE. Mr. President, will the 

Senator yield to me for a minute or 
two? 

Mr. DOLE. I yield. 
The PRESIDING OFFICER. The Sen

ator from Maine has his own time. 
Mr. MUSKIE. Mr. President, I sup

port the amendment and the time in 

opposition should go to someone else. I 
would suggest, if he is willing, the Sena
tor from Kentucky take the time in 
opposition. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. COOPER. Mr. President, I yield 
myself 1 minute. 

The PRESIDING OFFICER. The Sen
ator from Kentucky is recognized for 1 
minute. 

Mr. COOPER. Mr. President, the Sen
ator from Delaware is controlling the 
time. 

Mr. BOGGS. The Senator from Kan
sas is controlling time for those in favor. 

Mr. MUSKIE. Technically I control 
time of those against. 

Mr. COOPER. I understand the Sena
tor from Florida <Mr. GURNEY) will offer 
an amendment to the amendment of the 
Senator from Kansas. Is it the Senator's 
intent to offer that amendment now? 

Mr. GURNEY. Mr. President, will the 
Senator yield? 

Mr. COOPER. I yield. 
Mr. GURNEY. Once we debate the is

sues on the Dole amendment I do intend 
to offer an amendment to the Dole 
amendment to change the time provision 
in the Dole amendment. 

Mr. COOPER. Is the Senator prepared 
to offer his amendment now? 

Mr. RANDOLPH. Mr. President, I can
not hear the discussion that is going on. 
I am not critical but I make the point of 
order that the Senate is not in order. 

The PRESIDING OFFICER. The Sen
ate is not in order and the Senate will 
be in order. 

Since the Senator from Maine is sup
porting the amendment, the minority 
leader or his designee will control time 
in opposition. 

Mr. BOGGS. Mr. President, the Sen
ator from Kentucky (Mr. CooPER) is in 
opposition. 

The PRESIDING OFFICER. The Sen
ator from Kentucky has control of the 
time in opposition. Does the Senator 
yield himself time? 

Mr. COOPER. I yield myself 2 minutes. 
Mr. President, if the Senator from 

Florida is not ready to send his amend
ment to the Dole amendment to the desk, 
I am ready to present my case against 
the Dole amendment. 

Mr. GURNEY. Mr. President, if the 
Senator would yield, I shall be very happy 
to send my amendment to the desk. Then 
we can dispose of the whole thing. 

Mr. COOPER. Mr. President, I yield 
the floor. 

The PRESIDING OFFICER. Who 
yields time to the Senator from Florida? 

Mr. DOLE. Mr. President, I yield 1 
minute to the Senator from Florida. 

Mr. GURNEY. Mr. President, I send an 
amendment to the amendment to the 
desk. 

The PRESIDING OFFICER. The Chair 
is advised that the Senator may not offer 
his amendment until all time is yielded 
back or used on the pending amend
ment. 

Mr. GURNEY. Mr. President, a parlia
mentary inquiry. 

The PRESID'ING OFFICER. The Sen
ator will state it. 

Mr. GURNEY. Can the amendment 
simply be read? That is all I want to do. 
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The PRESIDING OFFICER. The 
amendment may be read. 

The assistant legislative clerk read the 
amendments intended to be proposed to 
the amendment of Mr. DoLE, as follows: 

On page 1, beginning on line 1, strike 
"Within twenty-four mont hs but no later 
than twelve months". 

On page 1, line 2, capitalize the word "be
fore" . 

on page 1, line 4, after the word "applica
tion" insert the following: "in a timely man
ner to be determined by the Secretary". 

Mr. GURNEY. Mr. President, I shall 
take just a minute to exPlain my amend
ment briefly, so the Senator from Ken
tucky can have the two amendments be
fore him and present his argument to 
both. 

All this amendment does is change 
the time provision in the Dole amend
ment in which application can be made 
to the Secretary for relief under the bill. 
The Dole amendment provides that ap
plication cannot be made before 2 years 
prior to January 1, 1975, when the stand
ards take effect, and they cannot be made 
any later than 1 year prior to that date. 
My amendment simply provides that the 
automobile manufacturers may make ap
plication--

The PRESIDING OFFICER. The 
time of the Senator from Florida has 
expired. 

Mr. DOLE. Mr. President, I yield 1 
minute to the Senator from Florida. 

The PRESIDING OFFICER. The 
Senator from Florida. 

Mr. GURNEY. My amendment merely 
provides that the automobile manufac
turers may go to the Secretary at any 
time, in a manner to be determined time
ly by him, to present their case. 

The reason why I am offering the 
amendment is that, as I understand it, 
a great deal of leadtime is necessary, 
somewhere between 2 and 2 ¥2 years, of 
tooling-up-time processes for the man
ufacturers, and that they need a long
er time than 24 months. 

Mr. DOLE. Mr. President, I yield 2 
minutes to the Senator from Maine (Mr. 
MUSKIE). 

Mr. MUSKIE. Mr. President, two is
sues have been raised. I would like to re
spond to the first one initially in the 2 
minutes the Senator has just given me. 

The issue raised by the Senator from 
Florida I shall discuss later, but, with 
respect to the Dole amendment, I support 
it. I supported it in committee. It was 
offered in committee as a substitute for 
the judicial review provision which is in 
the bill. 

I support it for these reasons, all of 
which I think have been touched upon 
by the distinguished Senator from Kan
sas: 

First of all, we are making a congres
sional policy decision if we enact the law. 
It is a serious one and without prece
dent. We have done it because of the 
urgency of the problem. If the policy is 
changed, only the Congress should 
change it. The advantage of the Dole 
amendment is that it would bring the 
decision back to Congress to be made. For 
that reason I support the Dole amend
ment. 

The second reason why I support the 
Dole amendment is that this is a tech
nical question. I think the judiciary, 
within the judicial review provisions in 
the bill, would find it difficult to come to 
grips with technical decisions of this 
complexity. On the other hand, in the 
administration we have an agency estab
lished by Congress which has developed 
the expertise, know-how, and back
ground to review any request for a change 
in the deadline. The Dole amendment 
would put that machinery into motion. 
After it had completed its work, the Sec
retary would then make a recommenda
tion to the Congress, and the policy de
cision would be made here, with the bene
fit of all the background developed by the 
Secretary in the administrative process. 

So I think the Dole amendment is an 
ideal way to get at the question of 
whether or not to postpone the deadline 
at some point in the future. For that rea
son, I support it. I think it makes a great 
deal of sense. It was offered in commit
tee. The vote was very close. As I recall 
it, it was 8 to 6. So the committee was 
pretty closely divided on it. For that rea
son, I have no hesitation to support this 
amendment, as I did in committee, to 
support it on the floor, and to urge the 
Senate to support it, as well. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. GRIFFIN. Mr. President, I ask 
the Senator from Kentucky to yield me 
time. 

Mr. COOPER. I shall yield the Sena
tor, but first I yield myself 30 seconds. 

This is an importaillt amendment. It 
involves the only possibility of review, 
what I would call due process of law, in 
this provision of the bill. I can attest 
that it is hard to understand the bill, 
with all its provisions, even after work
ing on it for weeks and months. The 
Senator from Maine knows that so well. 

I would like to ask unanimous con
sent that we may have a quorum call, 
without the time being taken from either 
side, in order to get more Senators to 
listen to the debate on this bill which 
will have great impact upon the eco
nomic and social fabric of this country. 

Mr. MUSKIE. Mr. President, is this 
to be a live quorum? 

Mr. COOPER. No. 
Mr. MUSKIE. I have no objection. 
The PRESIDING OFFICER. The clerk 

will call the roll, and without objection 
the time will be taken from neither side. 

The assistant legislative clerik pro· 
ceeded to call tbe roll. 

Mr. COOPER. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. Who yields 
time? 

Mr. COOPER. Mr. President, I yield to 
the distinguished Senator from Michi
gan (Mr. GRIFFIN) , but since this is a 
statement, a.s I understand it, or a dis
cussion of the bill, I ask that the time 
be taken from the time allotted to the 
bill. 

The PRESIDING OFFICER. The Sen
ator from Michigan himself has the time 
on the bill. 

Mr. GRIFFIN. I thank the Senator. 
Mr. President, I yield myself 15 minutes. 

Mr. President, while Senators are con
sidering the merits of the Dole amend
ment and the proposed amendment 
thereto offered by the Senator from 
Florida (Mr. GURNEY) , I should like to 
address myself to some broader aspects 
of the bill. 

I am deeply concerned about this bill 
because it introduces a novel concept to 
automotive emission control-the con
cept of brinkmanship. An industry 
pivotal to the U.S. economy is to be re
quired by statute to meet standards 
which the committee itself acknowledges 
cannot be met with existing technology. 

Mr. President, brinkmanship is risky 
business. It is especially risky when it is 
applied to a key industry, and when it 
is based upon such questionable premises. 

Mr. President, there can be no argu
ment about the need for establishing and 
pursuing air quality standards that will 
protect the public health. We are long 
past the day when anyone could think 
that improving our air quality will be 
neither painful nor expensive. 

But another unavoidable fact is that 
air pollution-whether coming from fac
tory smokestacks, automobile tailpipes, 
or backyard incinerators-is the end 
product of an otherwise highly successful 
economic system which is second only to 
the environment in assuring the physical 
well-being of most Americans. 

Obviously, to the extent that it is rea
sonably necessary to penalize the econ
omy to gain cleaner air, we must do so. 
But if we penalize the economy exces
sively-beyond what is necessary-we 
shall win no victory. 

In that light, it becomes important to 
point up some of the problems which title 
2 of the bill is likely to cause the auto
mobile industry. It is significant that the 
most far reaching of these provisions 
was devised when the bill was considered 
by the subcommittee in executive ses
sion, long after hearings had been con
cluded. Indeed, as I understand it, there 
has never been testimony in either the 
House or Senate on the concepts put 
forth in section 202 of this bill. Because 
that is the situation, I want to develop 
some facts for the record-facts which 
otherwise might not come to the atten
tion of Senators because of the absence 
of hearings on section 202. 

Interestingly enough, for Congress to 
establish standards, as proposed in sec
tion 202 without even a hearing or the 
benefit of written comment, is to set an 
example which no administrative agency 
would dare to follow. 

Amid the current fad to blame the au
tomobile for a variety of problems, Con
gress should not lose sight of the fact 
that the manufacture, sale and servicing 
of motor vehicles is a vital industry in 
the U.S. economy. The availability of 
automotive transportation is a basic fac
tor in the personal economy and daily 
living of most of the identical people we 
seek to protect from the effects of pollu
tion. 

Mr. President, 800,000 Americans are 
directly dependent upon the automobile 
industry for their livelihoods and more 
than 14 million other jobs are dependent 
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upon its products-in all, 28 percent of 
all private nonfarm employment in the 
United States. Cars and trucks generate 
10 percent of all taxes collected by Fed
eral, State, and local governments com
bined. Expenditures for automotive 
transportation account for more than 16 
percent of our gross national product. 
Even a slight dip in auto sales, to say 
nothing of a strike at General Motors, 
sends shock waves throughout the finan
cial community. 

This bill, as written, proposes to give 
the automobile industry from 18 to 30 
months to make a technological break
through that has withstood more than 
15 years of research-and even this il
logically short time frame ignores proce
dural requirements of the legislation 
which could easily consume in excess of 
12 months. 

This bill, as written, would saddle the 
automobile industry with additional 
problems, harassments, and unreason
able demands and expenses at a time 
when rapidly rising costs are already 
putting it under a severe handicap in 
competing with foreign producers-to the 
detriment of our balance of payments. 

In short, Mr. President, this bill holds 
a gun at the head of the American auto
mobile industry in a very dangerous 
game of economic roulette. 

Such a monumental gamble should not 
be taken unless we are reasonably sure 
the potential results are worth the risk 
we incur. Let us look, therefore, at what 
it is that we actually stand to gain. 

Section 202 of the bill would require 
that, by 1975, emissions of hydrocarbons 
and carbon monoxide be reduced by 90 
percent below the 1970 levels. It would 
require that oxides of nitrogen, which 
are not now federally regulated, undergo 
a similar reduction 5 years after stand
ards are set. Since the Secretary is ex
pected to set standards in 1971, the 90-
percent reduction in nitrogen oxides 
would be required in 1976. 

At first blush, those sound like impres
sive gains. They are, in effect, a 5-year 
advance over the timetable that the 
President, supported by the Department 
of Health, Education, and Welfare, an
nounced last February. 

However, I think we need to look more 
closely at these legislatively imposed 
standards if we are to put them into per
spective with the full record as it stands 
today. 

To start with, it is interesting to note 
that last month the Council on Environ
mental Quality submitted data attribut
ing 42 percent of manmade pollutants to 
transportation. I understand that the 
automobile share is set at 39 percent-
39 percent, not the 60 to 90 percent that 
has been so frequently charged. It is a 
serious mistake to pin too much hope on 
cleaning up the air by cracking down on 
automobiles. Total elimination of auto
motive pollution would still leave us with 
more than 60 percent of the total pollu
tion problem to deal with. 

Yet this bill concentrates its heaviest 
fire on the smaller part of the job. It is 
another serious mistake to fall into the 
trap of thinking that stationary sources 
of pollution can be offset by reducing 
automotive pollution. It may be recalled 

that Mayor Lindsay recently enunciated 
that fallacious policy in reference to al
lowing expansion of Consolidated Edi
son's Astoria plant to relieve New York 
City's severe power shortage. He indi
cated it would be possible to offset added 
pollution from the powerplant by curtail
ing auto emissions-but the apparent 
logic of this position is quite misleading. 

The fact is that the photochemical 
smog and the carbon monoxide concen
trations caused, in large part, by auto
motive emissions are not to be confused 
with the kind of air pollution that 
brought on London's famous "killer fog" 
of 1952 or the 1948 tragedy in Donora, 
Pa. Those catastrophes were not caused 
by hydrocarbons, oxides of nitrogen, or 
carbon monoxide-the major automotive 
pollutants. They were caused by the com
bination of sulfur oxides and particu
lates, which come from stationary 
sources, including power generating 
plants. Motor vehicles contribute about 1 
percent of the sulfur oxides and, even 
with leaded gasoline, about 3 percent of 
the particulates in our national air. I 
might mention that London's progress in 
cleaning its atmosphere has been ac
complished by putting controls on every
thing but automotive vehicles. 

Furthermore, the automobile contrib
utes 39 percent of our total manmade air 
pollution only when pollutants are meas
ured on a tonnage basis, primarily be
cause of carbon monoxide. On the same 
weight basis, however, it takes something 
like 220 times as much carbon monoxide 
to attain the same "threshold health ef
fect" as that which results from sulfur 
oxides. This was the judgment of Cali
fornia's health authorities, who have had 
more actual experience with pollution 
than anybody else, in setting their ambi
ent air standards. 

The point is that when pollutants are 
measured by their effects on health 
rather than by their gross weight, the 
automobile's role in the picture drops off 
sharply. In the June 1970 issue of En
vironmental Science and Technology, 
two University of California professors 
concluded that automobiles are respon
sible for only 12 percent of total U.S. air 
pollution when measured by pollution 
harmfulness. 

Whichever figure we choose to accept-
12 percent or 39 percent-much of this 
automotive pollution is being produced 
by older uncontrolled automobiles which 
predate the use of present emission con
trols. The committee report itself makes 
this clear. These older cars are being 
scrapped at the rate of more than 7 
million a year. Let us look from an emis
sions viewpoint at the new and used cars 
which are replacing them. 

Beginning in 1963, automobiles were 
equipped with crankcase ventilation sys
tems which eliminate 20 percent of the 
hydrocarbon emissions from an uncon
trolled vehicle. 

Another 60 percent of the hydrocar
bons and all of the carbon monoxide 
comes from the exhaust pipe. Beginning 
with the 1966 models in California and 
1968 nationwide, exhaust controls sub
stantially lessened that source of emis
sions. In the 1968 and 1969 models, 62 
percent of hydrocarbons and 54 percent 

of carbon monoxide emissions were elim
inated. Improvements in 1970 controls 
raised these percentages to 69 percent for 
hydrocarbons and 70 percent for carbon 
monoxide. 

So, Mr. President, as we consider this 
bill, it is very important to keep in mind 
that the automobile industry already
due to their own efforts and due, cer
tainly, to the prodding by governments, 
both State and Federal, has already 
about eliminated 70 percent of the pol
lutants coming out of automobile ex
hausts. Now, this bill would require the 
further elimination of 90 percent of the 
remaining 30 percent within a very 
short period of time-by 1975-even 
though the technology to do so does not 
exist today. 

Of the 31 percent of the remaining 
hydrocarbon emissions, nearly two
thirds resulted from evaporation from 
the gas tank and carburetor. Evapora
tive control systems on all 1971 cars 
have virtually shut off that source of 
pollution. 

All told, then, 80 percent of the hydro
carbons and up to 70 percent of the 
carbon monoxide emissions have been 
eliminated on 1971 models. Oxides of 
nitrogen will come under control in 
California in 1971 and nationwide in 
1973. 

The committee report cites testimony 
from the National Air Pollution Control 
Administration to the effect that these 
gains are illusory because present ex
haust controls quickly lose their effi
ciency through use. However, NAPCA 
qualified this conclusion by noting that 
it was based on a broad interpretation 
of field surveillance tests conducted by 
the State of California. 

Actually, these tests show that the 
durability of exhaust control systems 
has improved year by year with the 
technology. For 1969 cars, carbon mon
oxide emissions were more than 15 per
cent below the standard even for the 
greatest amounts of driving mileage re
ported. Even though hydrocarbon de
terioration has been more resistant to 
solution, less than 6 percent of the 
hydrocarbon reduction has been found 
to be lost through deterioration at 
50,000 miles of driving. 

The PRESIDING OFFICER. The 
Senator's 15 minutes have expired. 

Mr. GRIFFIN. I yield myself an ad
ditional 10 minutes. 

Some experts allege that lead additives 
are a major factor in the deterioration 
of emission control. Reduction in the 
amounts of lead additives in gasoline ap
pears to be a further step in improving 
the long-range performance of emission 
controls. More rapid progress will be 
made in this area as petroleum compa
nies move almost daily to expand the 
availability of such fuels, for which the 
major part of current U.S. auto engine 
production is designed. 

The best proof of how well present 
emission controls work is the fact that 
air quality already is improving as far as 
automotive emissions are concerned. 
Even in Los Angeles, with its steady in
crease in automotive population, the peak 
output of hydrocarbons and carbon mon
oxide was reached in 1966 and has been 
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steadily declining ever since. At the cur
rent rate-including the rate of automo
tive growth-even if no improvements 
in emission controls were made beyond 
the 1971 level, by 1980 Los Angeles would 
have less automotive hydrocarbons in its 
air than it had in 1940. Its carbon mon
oxide levels would be back to where they 
were late in the forties. 

This much has been accomplished with 
relatively little additional cost to the car 
buyer and with relatively little sacrifice in 
vehicle performance. From here on, how
ever, the costs go up sharply and the 
actual improvement to the atmosphere 
becomes less and less at each step. 

Consider, for example, what the sec
tion 202 standards-which the automo
bile industry says it has no reason to 
hope it can meet by 1975-would accom
plish as compared with the 1975 stand
ards set by HEW, which the automobile 
industry has expressed confidence it can 
meet. 

Whether or not our confidence in the 
industry's ability exceeds its own, the 
fact is that meeting the requirements of 
section 202 would result in only minimal 
improvements in air quality. 

Since 80 percent of the hydrocarbon 
emissions already have been eliminated 
in the 1971 cars, under either the HEW 
requirement or section 202, the control 
would be nearly total by 1975-95 per
cent in the one instance and 98 percent 
in the other. Not a very significant dif
ference. 

Section 202 would bring oxides of 
nitrogen under 90 percent control 5 
years after standards are set, compared 
with HEW's 83 percent by 1975. In New 
York City's own "Emission Inventory 
Summary," incidentally, only 18 percent 
of total emissions of oxides of nitrogen 
were attributed to surface transporta
tion. That would seem to indicate that 
again section 202 offers a very limited 
amount of improvement over HEW 
standards-about a 1-percent reduction 
of oxides of nitrogen in New York City, 
for example. 

Reduction of carbon monoxide levels 
would be 97 percent under section 202 
and 86 percent under the HEW time
table. The significance of the gain, how
ever, is somewhat dimmed by recent 
scientific findings that nature renders 
atmospheric carbon monoxide harmless 
in about a month's time. Formerly, it was 
believed that carbon monoxide lasted 
about 3 years, which would gravely in
crease the danger of cumulative buildup. 

Unquestionably, any improvement at 
all in air purity is much to be desired. 
The desire, however, should not be al
lowed to overcome our sense of the prac
tical. We are not living in Camelot, where 
the very elements could be controlled by 
decree. 

Mr. President, in my several years in 
both houses of this Congress, I have 
never encountered so remarkable a state
ment as this passage from the committee 
report pertaining to section 202 : 

The Secretary Is expected to press for the 
development and application of improved 
technology rather than being limited by that 
which exists. In other wordS, standards 
ahould be a function of the degree of control 
required, not the degree of technology avatz .. 
able today. 

Mr. President, I suggest that confirms 
the statement I have made over and over 
again; that the technology for achieving 
the standards set in legislative concrete 
by this bill are not available. 

Also according to the report, the 
standards envisioned by section 202 are 
derived from a paper presented in June 
of this year at the annual meeting of the 
Air Pollution Control Association by 
D. S. Barth of HEW. 

What the report does not mention is 
that Mr. Barth, in presenting his paper, 
clearly and repeatedly stated that he 
was preparing a groundwork for stand
ards rather than proposing firm conclu
sions on which official standards should 
be based. 

In his calculations, Mr. Barth used 
what can only be called a "best ball" ap
proach which at each step compounded 
the safety factors for health protection. 

For present air quality, he used one
time peak values rather than statistically 
valid maximum readings. For desired air 
quality, he applied the lowest values ever 
reported, not the most widely-accepted 
values of what is needed to avoid detri
mental effects on health. For the back
ground concentration factor, he used the 
highest reported values of "natural pol
lution" rather than more generally ac
cepted figures. And in anticipating the 
future growth of the automotive popula
tion, he went far beyond most estimates 
including that published by the Depart
ment of Transportation. 

By using this "best ball" approach
that is, by assuming the worst at each 
stage of his calculations-Mr. Barth ar
rived at hypothetical vehicle emission 
goals which are from six to 20 times more 
severe than would be indicated if more 
widely accepted values were applied. 

That is the basis of the standards pro
posed in section 202 with what the com
mittee report refers to as, quote, "require
ments for margins of safety," end quote. 

If we are to believe both the bill and 
the automobile industry-one saying 
that these standards must be met by 1976 
at the latest and the other saying that the 
technology for doing it is not yet in 
sight-we could be headed for an eco
nomic and transportation crisis in 5 or 6 
years' time. 

In this conneciton, I have mentioned 
that the automobile industry believes it 
could meet the 1975 standards proposed 
by the administration. I should also men
tion that there was one qualification to 
their promise. At the White House meet
ing last November, industry officials in
dicated their confidence in meeting the 
standards if and only if the 1970-71 Fed
eral standards were stabilized through 
the 1974 model year. They emphasized 
that meeting the 1975 goals would re
quire the full concentration of their ef
forts without being diverted onto interim 
goals. Imposing new 1975 standards and 
requiring a change of research effort at 
this point can only handicap the effort 
to meet either set of goals. 

This is especially so because the auto
mobile industry does not have 5 years, or 
even the 6 years the bill provides at the 
discretion of the Secretary of Health, 
Education, and Welfare, in which to 
come up with the answer. The leadtimes 

involved in the mass production of a ma
chine as complex as the automobile at 
reasonable cost and acceptable reliability 
drastically reduce the grace period that 
the manufacturers would have. 

If the provisions of t,he present bill 
were to take effect at the end of this ses
sion, the industry would have 3¥2 years 
left before starting up 1975 model pro
duction. Three and a half years is about 
the normal production leadtime, partic
ularly for sophisticated antipolluting 
systems which may require major 
changes in the configuration of the ve
hicle. Even if production lead time is com
pressed to 2 years, simple arithmetic 
shows that automotive engineers would 
have only 18 months in which to invent 
the new approach or 30 months if the 
industry can gain the 1 year only sus
pension of the standards provided for in 
the bill. 

Actually, the industry does not have 
that much time because procedural re
quirements grant the Secretary 6 
months in which to make his momentous 
decision on whether to grant the suspen
sion. Then appellate provisions are pro
vided-and I am sure they will be used 
no matter what the Secretary's decision 
is. These appellate provisions include an 
appeal to the circuit court of appeals 
which, I conclude, cannot consume less 
than 3 months, and application to 
the Supreme Court for a writ of cer
tiorari which almost certainly would 
consume at least 3 months more. 

During this period, cars cannot be 
built for the simple reason that the emis
sions systems are integral to the car de
sign and the design cannot be established 
until the standards are set. In this con
nection, it is important to bear in mind 
that the Secretary, if he extends the 
statutory deadline, must establish new 
standards which are the most stringent 
that the technology can meet. 

Even if the Secretary does this con
currently with his decision to extend the 
deadline, car manufacturers would be 
unable to build to that specification un
til they know for certain that the Sec
retary's judgment will not be overturned. 

A few days ago, the junior Senator 
from Wisconsin (Mr. NELSON) released 
a letter he had written to the chairman 
of the Senate Public Works Committee. 
In that letter, which received wide pub
licity, the Senator criticized the auto
mobile industry for claiming that it can
not do by 1975 what a group of students 
had already accomplished in the 1970 
cross-country clean air car race. 

Judging from what I have read in the 
papers and seen on television, that 
seemed like a plausible charge, and it 
was certainly a serious one. I therefore 
decided to look into the matter to deter
mine for myself whether or not the auto
mobile manufacturers are trying to pull 
the wool over our eyes. 

I should like to summarize what I 
found out. 

My colleague, the junior Senator from 
Wisconsin, said that the automobile 
companies "know the results-of the 
clean air car race-and are deeply em
barrassed by them." 

Of course the manufacturers know the 
results of the race. To their credit, sev-
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eral of them were deeply involved in 
it-providing vehicles, special equip
ment, financing, testing facilities, and 
expert technical advice. 

The junior Senator from Wisconsin 
went on to discuss the winning car, a 
highly modified 1971 Ford Capri. He 
said: 

What the giants of the automobile indus
try are claiming cannot be done, was demon
strated to the American public by a team 
of night students at Wayne State who are 
employed as technicians by Ford Motor 
Co .... without the financial or technical 
resources available to the auto industry. 

The facts are these: The winning car 
was put together by a team of five stu
dents and two other young engineers. 
Three of the students and the other two 
team members are highly regarded engi
neers at Ford Motor Co. Without taking 
away from their accomplishment in the 
least, I am sure that they would be the 
first to acknowledge that they received 
not only every encouragement but finan
cial and technical assistance as well from 
Ford Motor Co., which worked closely 
with them in selecting their emission 
control equipment. 

Now let us consider what it is that the 
vehicle and others in the race are sup
posed to have demonstrated. It was said: 

The student-modified internal combustion 
engine using nonleaded gasoline surpassed 
not only the proposed 1975 Federal stand
ards, but were far below the proposed 1980 
Federal standards which your subcommittee 
has recommended be advanced for 1975. The 
above results demonstrate the fa.ct that a 
1971 Ford internal combustion engine can 
meet the proposed 1980 standards today. 

It was also claimed that a total of nine 
of the cars in the race met the proposed 
1975 standards and that two of them met 
the proposed 1980 standards. 

The facts are that nobody knows 
whether any of these cars met the 1975 
or the 1980 proposed standards. The rea
son is that none of them were tested by 
using either the present or the proposed 
Federal emission test procedures. This is 
not just a technicality. When we are 
measuring pollution in terms of parts per 
million-and that is what we are talking 
about-different test procedures can 
yield results that vary by 100 percent or 
more. That is why detailed test procedure 
requirements are an integral part o.f Fed
eral emission standards. 

The test procedures used during the 
clean air car race were less stringent and 
yielded lower results than would be ob
tained from the Federal Government's 
present and proposed procedures. Con
sequently, the race test results cannot be 
equated with the results that are obtained 
when a car is tested for emissions certi
fication by the Department of Health, 
Education, and Welfare. 

For the moment, let us assume that 
nine cars in the race would meet the pro
posed 1975 Federal standards and two 
would meet the proposed 1980 standards 
if tested in the prescribed manner. 

It was argued that such results support 
those provisions of the legislation pro
posed by your Subcommittee on Air and 
Water Pollution which would require 
comp~ce ~th the proposed 1980 
Federal emission standards by 1975. Sen
ator NELSON said: 

One can also conclude that the accom
plishments of the Wayne State University 
students with a minimum of experience with 
a major manufacturer should be well within 
the expertise of all segme-nts of the entire 
automobile industry. 

Of course, there is no question that 
automobile manufacturers could build 
cars exactly like the Wayne State Capri. 
The question is whether this would be a 
practical and realistic way of meeting the 
emission standards we are now being 
asked to freeze into law. 

Let us take a look at that car. To make 
up for the loss of performance resulting 
from the complex emission control equip
ment added to the car, an engine three 
times as big as the standard engine was 
installed. To make up for the loss of per
formance and fuel economy resulting 
from the extra weight and the emission 
equipment, the car was lightened by 
substituting plastic for much of the orig
inal steel and glass and removing virtu
ally all of the interior trim and unessen
tial hardware-hardly a practical substi
tution for normal use. 

The principal modifications, of course, 
were the addition of an extremely com
plex and costly emission control system, 
including four platinum catalytic con
verters. Aside from the very high cost of 
the platinum in the exhaust system, the 
fact is that there is now a worldwide 
shortage of platinum and it is totally im
practical to contemplate use in produc
tion line cars of large quantities of this 
precious material, such as was used in 
the winning car. 

Furthermore, the car and its emission 
control equipment were specifically de
signed merely to meet the requirements 
of the race-that means designed to get 
across the country once, in good time and 
~th minimum emissions. They were not 
designed to perform satisfactorily for 
50,000 miles as demanded by the war
ranty provisions of the clean air bill. In 
fact, the winning car suffered a 60-per
cent deterioration in hydrocarbon con
trol on its 3,600-mile trip. 

The car entered in the race was a car 
that would cost substantially more than 
today's cars to build, and would probably 
require frequent replacement of its 
platinum converters. 

In short, there is no basis for the con
clusion that this car or any other car in 
the race represents an immediately 
available, practical way to meet the 
emission standards included in the bill. 
All that is proved by the results of the 
race is that it is possible, if cost and 
practicality are no object, to build a car 
that comes close to meeting the proposed 
standards for somewhat less than 4,000 
miles. 

A serious problem in the bill is the 
warranty provision. The warranty provi
sion is impractical, and I suggest that it 
may be unenforceable. In the first place, 
a warranty based on emission standards 
requires some method of measurement in 
the field. I understand that at present 
it would require some $50,000 worth of 
equipment and several trained techni
cians and would take 13 hours of time 
to measure and test the performance of 
one car. 

I am aware of the fact that the com
mittee report speaks about development 

by the HEW Secretary of a quick-testing 
procedure. 

Interestingly enough, I find no refer
ence whatever to this in the bill. There 
is no assurance whatever that the HEW 
Secretary will be able to develop such a 
quick-testing procedure-or when he 
will be able to do so. Many people have 
been trying to develop a quick, inex
pensive testing procedure-and they 
have had little success so far. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. GRIFFIN. Mr. President, I yield 
myself an additional 2 minutes. 

The PRESIDING OFFICER. The Sen
ator from Michigan is recognized for an 
additional 2 minutes. 

Mr. GRIFFIN. Mr. President, the goals 
set forth in this bill are commendable. 
There is no reason that we shuulc: not 
put as much pressure as we can reason
ably place upon the automobile industry 
to meet reasonable goals to control the 
pollution caused by automobiles. I am 
all for that. 

I am very deeply concerned, however, 
that in this particular legislation, the 
Senate seems to place itself in the posi
tion of scientists and automotive engi
neers. As Senators, we do not have the 
expertise that is needed. And, obviously, 
the committee is not willing to delegate 
any authority to those who do have ex
pertise. 

President Kennedy announced a goal 
when he said we would go to the moon by 
a certain date. But no one suggested a 
law that would have put space industries 
out of business if we had fallen short in 
developing the needed technology. 

Certainly some expertise-more ex
pertise than the junior Senator from 
Michigan has, should be employed in 
determining what is feasible and reason
able in this field. 

The Senator from Kansas has offered 
an amendment, and I know he believes it 
moves in the right direction. Frankly, 
I think it does not. He would provide for 
a 1-year extension period dependent 
upon another vote of Congress. 

Frankly, I think one of the problems 
with this legislation right now is that
and I say this with all due respect for 
my colleagues and without pointing the 
finger at either side of the aisle-too 
many of the decisions with regard to this 
bill are being made on a political basis. 

I know it is difficult politically to vote 
for any amendment that would be char
acterized by the press as weakening the 
clean air bill. Everyone is for clean air 
and against pollution. 

But without an adequate understand
ing of what is really involved in some 
respects, I am afraid that some Sena
tors-and I say this with all due 
respect-will be casting their votes on a 
political basis. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. GRIFFIN. Mr. President, I yield 
myself 2 additional minutes. 

The PRESIDING OFFICER. The Sen
ator from Michigan is recognized for 2 
additional minutes. 

Mr. GRIFFIN. If these standards prove 
to be completely unrealistic and threaten 
to put the automobile industry out of 
business, the .amendment offered would 
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require the industry to come back to 
Congress for what I fear could be another 
political decision. I believe the decision 
should be in the hands of an administra
tor who, surrounded with experts, can 
look at facts objectively. 

I believe the amendment offered by 
the Senator from Florida is helpful and 
that it would provide a little more flexi
bility. I shall vote for it, but, unfortu
nately, I shall then vote against the 
amendment offered by the Senator from 
Kansas. 

Mr. DOLE. Mr. President, will the Sen
ator yield? 

Mr. GRIFFIN. I believe we are back 
on the amendment now. 

Mr. DOLE. Mr. President, I yield my
self 2 minutes. First, I wish to inquire 
of the time remaining. 

The PRESIDING OFFICER. Thirty 
minutes remain on the amendment. 

Mr. DOLE. How much time remains on 
my side? 

The PRESIDING OFFICER. The Sen
ator has 25 minutes remaining. 

Mr. DOLE. Mr. President, I wish to say 
to the distinguished Senator from Michi
gan, first of all, that I commend him for 
pointing out and emphasizing what a 
tremendous burden we place on the auto
mobile industry. I share the views ex
pressed by the distinguished Senator 
from Michigan. As he indicated, there 
is a tremendous problem and my point 
is we create the problem by fixing a date 
for imposition of certain standards. 

We should be willing to face up to that 
problem in the future. Congress should 
be willing, at that time, to make a judg
ment on whether there should be an 
extension. We should not pass that judg
ment on to the courts. 

I have been doing some checking to 
find out how long it takes for a case to 
go from the court of appeals to the U.S. 
Supreme Court. I would guess the aver
age time would be several months and 
perhaps a year or longer. It occurs to 
me that if we are willing in the first 
instance to impose stringent standards, 
we should not duck the responsibility 
when it comes to changing those stand
ards. I hope the Senate will accept the 
principle that we do provide for an ex
tension. My substitute provides for an 
extension. After a determination by the 
Secretary of Health, Education, and Wel
fare, who has the expertise, and in the 
event the House and the Senate do not 
act, the deadline is then extended for 
not more than 1 year. I am unable to 
say what will happen in conference. The 
House bill has no such provision. 

I know the Senator is aware that we 
are making an effort to be of assistance 
to him and others. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. COOPER. Mr. President, I yield 
myself 5 minutes. 

The PRESIDING OFFICER. The Sen
ator from Kentucky is recognized for 5 
minutes. 

Mr. COOPER. Mr. President, I under
stand the pending business is the ques
tion of whether or not the Dole amend
ment will be substituted for section 
202(b) 4 in the bill, which was a sub
section placed in the bill in committee 

by an amendment offered by the Sen
ator from Tennessee and me. The choice 
is clear cut. 

I might say that the Senate can make 
a choice of the type review it wants. The 
original draft of the bill in committee 
provided no review of the effective date 
to the manufacturer. The bill, as we all 
know, provides that by January 1, 1975, 
or by the time the 1975 model is ready 
to be introduced into commerce, the au
tomobile must be in conformity with 
standards proposed by the bill to be fixed 
by law. I support that provision. 

As I said, under early drafts in the 
committee, if it should develop that in 
the intervening time the automobile 
companies could prove that using all 
available technology, and proceeding in 
good faith, they were not able to meet 
these standards, they would have no way 
to present it except that Congress might 
act as it saw fit. 

I know of no other pollution control 
bill, which does not provide for a review 
of administrative decisions. I think it 
is unfair to any group of citizens in our 
country not to provide for them a method 
of review, a method whereby they can 
be dealt with fairly. That is the princi
ple of due process which is imbedded, not 
only in our Constitution but throughout 
our legal system. It is a process pro
vided by the 14th amendment to the 
Constitution. 

The amendment which the Senator 
from Tennessee <Mr. BAKER) and I of
fered, in Committee, which was adopted 
by a vote of 10 to 3 in committee
equally divided on both sides of the aisle, 
majority and minority-is identical with 
the Dole amendment in the first re
quirement. In both provisions the manu
facturers, upon application to the Sec
retary, may present their case and must 
prove that they have acted in good faith 
and exhausted all reasonable possibili
ties to come into conformity with the 
required standards. 

Following the administrative proceed
ing, the Secretary makes a decision 
either granting or denying an extension 
of 1 year. At that point our amendments 
differ. 

The amendment of the Senator from 
Kansas provides that the Secretary's de
cision granting an extension shall be
come final within 60 days, unless within 
that period one House of Congress by 
resolution overturns that decision. The 
amendment which was adopted in com
mittee provides that within 30 days of 
the Secretary's decision the applicant or 
other interested party can appeal to the 
U.S. Court of Appeals for the District of 
Columbia. There is no further trial, the 
action of the court of appeals shall be 
taken on the record made by the Secre
tary; and such record shall be presumed 
to be correct. Following the court of ap
peals decision the applicant, or any other 
intervenor could carry the case to the 
Supreme Court, if he so desired. 

It has been said this is a long pro
cedure, but if it took longer than 1 year 
the case would become moot. There is 
no remission of emission standards and 
requirements during the period of ap
peal. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. COOPER. Mr. President, I yield 
myself 2 additional minutes. 

The PRESIDING OFFICER. The Sen
ator from Kentucky is recognized for 2 
additional minutes. 

Mr. COOPER. Mr. President, the com
mittee will make every provision to ex
pedite the matter. I think it is eminently 
fair. 

Under the present law, the law we are 
amending, the Secretary is required every 
year to make reports to Congress and, of 
course, Congress, at any time, can take 
whatever action it desires. 

I point out that the amendment of the 
Senator from Kansas would provide 60 
days between the finding of the Secretary 
and the required action by Congress. 

Mr. President, when we think of the 
year and one-half spent in developing 
this bill, I submit that 60 days permits 
little if any substantive consideration by 
Congress. In fact, if one house acted 
quickly, the other house would be frozen 
out of any action. 

I can think of no instance where there 
is not provided to our citizens an oppor
tunity to have an administrative deci
sion reviewed by the courts. The courts 
by design and tradition are insulated and 
therefore are less subject to pressure and 
emotion than even Congress. I think ju
dicial review is best in this case. 

This remedy is available not only to 
the manufacturers. The Secretary could 
permit other interested parties to inter
vene. The Sierra Club, other conserva
tionists, and Mr. Nader could present 
their case. They, too, could appeal to the 
courts if they so desired. 

I ask the Senate to return the consti
tutional method of due process. I think 
it is fair to all parties concerned and fair 
to the Congress. 

Mr. BAKER. Mr. President, will the 
Senator yield me 5 minutes? 

Mr. COOPER. I yield 5 minutes to the 
Senator from Tennessee. 

Mr. BAKER. Mr. President, I oppose 
the Dole amendment. I support the com
mittee version. I have no great quarrel 
with the Dole proposal. The Congress is 
faced with this basic problem. Do we re
quire in this bill an accomplishment for 
the automobile industry that we are not 
certain can be accomplished, at least by 
the time set forth-1975? The answer we 
have made in the bill we have reported 
is, "Yes, we do," and I support that for 
the reasons I noted in my opening state
ment. 

The committee has decided that the 
automobile industry can accomplish the 
emissions standards we require in the 
bill in the time established. But I believe, 
in view of the element of doubt that still 
remains, we should require a realistic 
escape hatch, so that, if we guessed 
wrong, someone can administer redress. 

That redress can come from three 
sources. It can come from the executive 
department; it can come from the legis
lative department; or it can come from 
the judiciary. That really is the question 
that confronts us on the Dole amend
ment. Where do we put it? 

There is a good bit to be said for each 
case and a good bit to be said against 
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each. Of the three propositions, none is 
perfect. I prefer judicial review, and I 
shall elaborate on that in a moment. 

I gather, from the remarks of the dis
tinguished Senator from Michigan, that 
he would prefer that the judgment on re
lief be vested in the Executive depart
ment, in the Secretary. I judge, further, 
that the only fair intendment of the pro
posal of the junior Senator from Kansas 
is that it be vested in the legislative de
partment, in the form of a plan similar 
to that found in the Reorganization Act. 

The proposal in the bill offered in 
concert by the senior Senator from Ken
tucky and myself provides for review by 
the judiciary, but on a very limited basis, 
on the basis that the relief the court can 
grant is circumscribed to one question 
only: That the extension beyond 1975 
will be granted for 1 year or it will not be 
granted for 1 year; and that the exten
sion can be granted, if it is to be granted, 
only on certain specified statutory 
grounds. 

We do not run the risk that the court 
will insert itself in to policymaking deter
minations in this field, as it must restrict 
itself to the basis of jurisdiction con
ferred on it by the statute. 

What are the relative merits, really, of 
the three contentions? I believe the ques
tion before the country in 1975, if the 
automobile industry has not succeeded 
in producing a clean car according to the 
statutory standards, will be essentially a 
question of fact-that is, whether the in
dustry applied good faith efforts and 
whether it was possible within the then 
state of the art to produce a clean car. 

Questions of fact, historically and 
traditionally, are best tried, and have al
ways been best tried, except in certain 
specific instances, by the judiciary. They 
are certainly more amenable to being 
tried in the judiciary than they are by 
535 legislators. The procedure for deter
mining these issues is already formalized 
and imbedded in the judicial precedents 
of this country, indeed reduced to writing 
in this statute. 

But, not least of all, it occurs to me 
that if in 1975 the automobile industry, 
for whatever reason, has not produced 
a clean car, the amount and type of in
terest in the judgment of the Secretary, 
the Congress, and the courts will be 
extraordinary indeed, because the net ef
fect of this statute, Mr. President-and 
I think it is important that we realize 
it-is to simply say, "Produce a clean 
car by 1975 or stop producing internal 
combustion cars." 

If there is to be a 1-year reprieve, I 
have an idea that there will be a substan
tial interest in the proceedings by which 
that is determined. I believe the court, 
in the sanctity of its judicial undertak
ing, in the calm, cool deliberations of 
its factfinding function, in its detach
ment from the immediate pressures--

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. COOPER. Mr. President, I yield 
2 minutes to the Senator from Tennes
see. 

Mr. BAKER. Is best suited to under
take this task, rather than 535 legisla
tors, 435 of them standing for election 
in 12 months and one-third of the Sen-
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ate standing for election in 1976, to say 
nothing of the pressure, the heat, and 
the confrontation of a political campaign 
for President in 1976. The Congress is 
probably the least likely place to have 
clear, calm determination of that fact 
issue. 

Congress is perfectly within its right 
to reserve to itself the determination of 
this issue of fact, but I believe we are 
doing ourselves a disservice if we do not 
vest it in the judiciary. 

That leaves only the other alternative, 
then, of the executive department. I 
would have no great quarrel with letting 
the Secretary decide whether or not the 
automobile industry had used good faith 
and had made its very best effort to pro
duce a clean car by 1975, but this may be 
the biggest industrial judgment that has 
been made in the United States in this 
century. It may have the biggest impact 
on the economy that any of us have par
ticipated in in recent years. It is going to 
be of extraordinary importance and an 
extraordinarily emotional situation if 
the industry has not produced a clean 
car, according to this formula, by 1975. 

I can guarantee my colleagues that, 
whatever judgment we make, whichever 
of the three departments we elect to 
determine whether or not the industry 
would have a 1-year reprieve in the 
event it had not produced a clean car, 
will not be perfect. I think we must 
realize tfiat the best we can do is the 
best we can do and that there will be 
a great deal of criticism of whatever 
judgment we make, but I believe the 
judiciary is the one best equipped, best 
suited, and best able to make this de
termination. 

Mr. MUSKIE. Mr. President, I wonder 
if the Senator from Kansas wanted to 
ask for the yeas and nays on his amend
ment. 

Mr. DOLE. Mr. President, I ask for the 
yeas and nays on my amendment. 

The yeas and nays were ordered. 
Mr. SPONG. Mr. President, will the 

Senator from Kentucky yield me 2 
minutes? 

Mr. COOPER. Mr. President, I yield 
the Senator from Virginia 3 minutes, 
and more if he needs it. 

Mr. SPONG.- I thank the Senator. 
Mr. President, the question on the 

Dole amendment is the determination 
by the Senate of the best method by 
which the Secretary's decision concern
ing the capability and technology avail
able for the automobile industry to meet 
what this bill requires of it by Janu
ary 1, 1975, can best be judged to be 
correct. 

I want to concur in the statements 
already made that, as between Congress 
deciding within a 60-day period whether 
the Secretary has been correct in his 
judgment, and a court of law deciding 
it, having the right of subpena, the 
right of discovery, the right of calling 
expert witnesses, and making a judg
ment, we would be serving the public 
interest if we placed this issue where 
it would be subject to judicial review 
rather than our own. 

For that reason, I oppose the Dole 
amendment and support the amendment 
offered in the committee by Senators 
COOPER and BAKER. 

Mr. GRIFFIN. Mr. President, will the 
Senator yield? 

Mr. SPONG. I yield. 
Mr. GRIFFIN. I associate myself with 

the Senator's line of reasoning. I per
sonally would prefer an administrative 
decision. I think it would be better placed 
there. But I can see there would be very 
little chance that this body would accept 
that change. 

But as to a choice between a judicial 
decision and what I regret to say, un
fortunately, might be a political decision 
in Congress, I think the industry and 
the public would be better served by a 
judicial decision. 

Mr. SPONG. I thank the Senator from 
Michigan. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. DOLE. Mr. President, I yield my
self 2 minutes. 

It is important that we review how 
these different procedures might apply. 
As the Senator from Kentucky pointed 
out earlier, the Dole amendment and the 
language now in the bill are very much 
alike in the initial stages. The first pos
si~le time that a petition could be filed 
with the Secretary would be September 1, 
1972, if we take the model year, or Janu
ary 1, 1973, if we go on a calendar date 
basis. Then we allow the Secretary 6 
months to make a recommendation. 

If we take the first date, the petition 
being filed on September 1, 1972, then he 
would have until March 1, 1973. If we 
take a calendar date, he would have until 
July 1, 1973. Then after that finding, 
if we use the judicial review approach, 
he would have 30 days in which to file a 
petition with the U.S. Court of Appeals 
in the District of Columbia. That would 
either be April of 1973 or August of 1973. 
I have been trying to determine just how 
long it might take for this case to be 
heard by the court of appeals. I have been 
informed that it might be as short as 
3 or 4 months, but possibly it might ex
tend to 6 months, 8 months, or even a 
year. 

Then, of course, there is the right of 
appeal to the U.S. Supreme Court. The 
point I wish to make is that it would 
probably be a moot question, because it 
would never be determined by the Court 
by the time the 1975 model year was on 
the market. 

I might ask the Senator from Ken
tucky a question at this point: In the 
event the Court has not made a final de
termination, and January 1, 1975, was 
rolling around, or the 1975 model was 
available, and the matter was still in 
court, what would be the effect of the 
judicial review section? Would the 
standards apply, or would they be held 
in abeyance while the Court made the 
determination? 

Mr. COOPER. Mr. President, I dis
cussed this in the short statement I 
made. 

I point out, first, that even though ap
plication is made, there is no relaxation 
or postponement of the application of 
emission requirements. Automobile com
panies must continue to come into con
formity, and if they have not reached 
conformity on the effective date, the bur
den would fall on them. 

The Senator asks me what would hap-
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pen if the court had not passed upon 
it at that time. We discussed this in the 
committee. The Senator from Virginia 
and I discussed it, and the Senator from 
Maine asked questions about it. 

It was our judgment, first, that Con
gress can limit the courts in respect to 
the remedy they can grant and this 
the committee has done by limiting 
jurisdiction to a 1-year extension. Our 
judgment was that if it took more than 
1 year to reach a decision, the case 
w~·.s moot, and the automobile com~anies 
wC'uld have to come into conformity or 
seek a remedy from Congress. On the 
other hand, I want to be straightforward 
ar d honest about it: I cannot determine 
nor direct how or when a court might 
determine the question of due process, 
and I do not believe anyone can do that. 
The provision does provide for an ex
pedited procedure and I expect the court 
would make every effort to handle such 
a matter with dispatch. 

I must say again, however, that I do 
not believe that the Senator's amend
ment provides due process. Although 
there is authority to the contrary, I still 
believe that even if no review is pro
vided in this measure, an interested per
son could go into court and say, "I have 
been denied constitutional due process," 
and my judgment is that the court would 
grant some review. Thus the Senator's 
provision may still give rise to judicial 
review, without, however, the directions 
contained in the committee bill. 

The committee bill places very con
crete limits upon judicial review and I 
think it is as precise in its limits as any 
method of review can be. 

Mr. DOLE. I say with all due respect 
to the distinguished Senator from Ken
tucky that this does appear to be a weak
ness in the judicial review section. There 
has been much stress on the point that 
time is of the essence, and we must make 
a final determination at the earliest pos
sible time, unless we want to penalize 
unfairly a great industry in America. 

Under the so-called Dole amendment, 
we have the same effective date, but then, 
after the Secretary makes his decision, 
he has 6 months. He would make that 
decision either on March 1, 1973, or 
July 1, 1973, again depending on whether 
he used the model year to determine the 
date or the calendar year. Then the Con
gress would have to act within 60 days. 
So we would be certain, that the decision 
made by one House of Congress or the 
decision made by the Secretary would be 
final not later than September 1, 1973, 
and perhaps as early as May 1, 1973. 

I say again that perhaps the underly
ing weakness of judicial review, in this 
particular instance, is the fact that there 
might not be a decision by January 1, 
1975, or by the time the 1975 model was 
on the market and we would then do a 
disservice to an important industry. 

But if we make the judgment in the 
first instance, as we are about to do 
today, despite political pressures, politi
cal pressures which are surely greater 
now than they will be in 1975, because 
hopefully there wlll be progress and less 
pollution then, I am convinced that the 
political pressures will be something we 
can withstand. 

If Congress is willing to impose strin
gent standards today, then Congress 
should be willing to face up to that 
judgment 2 years from now. If we were 
wrong, the extension should be granted; 
and if we were right, the extension 
should not be granted. Of course, if we 
are totally wrong or-far off base, then 
perhaps the entire law would need to be 
revised. But it occurs to me that if we 
are willing, in September of 1970, to 
state that 5 years from now we are going 
to meet certain standards, then the same 
body, the same Congress, should say 2 
years hence that we were right or we 
were wrong. We should make the final 
judgment; we should not pass it off onto 
some court because of imagined political 
pressures in Congress. 

Mr. Presidenki reserve the remainder 
of my time. 

Mr. GURNEY. Mr. President, I . ask 
unanimous consent that my amendment 
to the pending Dole amendment be con
sidered at this time .. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. MUSKIE. Mr. President, reserv
ing the right to object, would the effect 
of the unanimous-consent request, if 
agreed to, be to terminate the time other
wise still available on the Dole amend
ment? 

The PRESIDING OFFICER. No. It 
would allow the Gurney amendment to 
be called up at this time. 

Mr. MUSKIE. Would the effect be to 
add the time on the Gurney amendment 
to the time still remaining on the Dole 
amendment? 

The PRESIDING OFFICER. l:t would 
add 15 minutes to a side. 

Mr. MUSKIE. I have no objection. 
The PRESIDING OFFICER. Is there 

objection? 
Several Senators addressed the Chair. 
Mr. RANDOLPH. Mr. President, I 

would like the Chair to clarify one thing. 
He may already have done that, but-

The , PRESIDING OFFICER. Who 
yields time? 

Mr. DOLE. Mr. President, reserving 
the right to object--

The PRESIDING OFFICER. Who 
yields time? 

Mr. DOLE. I yield the Senator 1 
minute. 

Mr. MUSKIE. Mr. President, I yield 
the Senator from West Virginia a min
ute on the bill, or whatever time the 
Senator may require. 

Mr. RANDOLPH. I would simply like 
a clarification from the Presiding Officer 
that perhaps has been given, but I could 
not hear it. 

I first inquire, if this is not permitted 
as requested by the junior Senator from 
Florida, what time now remains on the 
Dole amendment? 

The PRESIDING OFFICER. One min
ute to the Senator from Kansas, 8 min
utes to the Senator from Kentucky. 

Mr. DOLE. Mr. President, reserving 
the right to object, a parliamentary 
inquiry. 

The PRESIDING OFFICER. The Sen
ator will state it. 

Mr. DOLE. In either event, the first 
vote would come upon the Gurney 
amendment; is that correct? 

The PRESIDING OFFICER. The Sen
ator is correct. 

Mr. BAKER. Mr. President, a parlia
mentary inquiry. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. BOGGS. I yield the Senator 1 
minute on the bill. 

Mr. BAKER. Will the Chair inform 
the Senator from Tennessee if he is cor
rect in his understanding that the Gur
ney amendment would be subject to the 
limitation previously agreed upon? 

The PRESIDING OFFICER. There 
would be a limitation of one-half hour, 
15 minutes to the side. 

Mr. BAKER. I thank the Chair. 
The PRESIDING OFFICER. Is there 

objection to the request of the Senator 
from Florida? The Chair hears none, and 
it is so ordered. The amendment will be 
stated. 

AMENDMENT NO. 928 

The legislative clerk read the amend
ment, as follo~s: 

On page 1, beginning on line 1, strike 
"Within twenty-four months but no later 
than twelve months". 

On page 1, line 2, capita.Uze the word 
"before". 

On page 1, line 4, after the word "applica
tion" insert the following: "in a. timely man
ner to be determined by the Secretary". 

Mr. GURNEY. Mr. President, I ask 
for the yeas and nays on the amend
ment. 

The yeas and nays were ordered. 
Mr. GURNEY. Mr. President, this 

amendment would change the time pro
visions in the Dole amendment in which 
application for relief may be sought un
der the Dole amendment. We have been 
talking in the last 15 or 20 minutes, on 
the argument of both the Dole amend
ment and the provision now in the bill 
about the judicial review, about the im
portance of time. Time is important in 
this provision, because there has to be 
a very considerable lead time for the 
automobile manufacturers to jell their 
model, the elements that go into the 
model as well as the antipollution device, 
and order tools to manufacture the anti
pollution device; and I am informed 
that it means a very considerable body 
change. So there will have to be many 
tools besides the ones needed to manu
facture the antipollution device. All this 
requires time. 

This is a tough bill. We all admit that 
it is so. That is the reason why we have 
in the bill at this time a review method, 
so that relief can be obtained from this 
bill for at least 1 year, under the judi
cial review measure. That is why the 
Senator from Kansas <Mr. DoLE) has 
offered his differing amendment for re
lief, also, because no one is sure in the 
automobile industry, in the Public Works 
Committee which heard this matter, or 
in the Secretary of Health, Education, 
and Welfare's shop whether the auto
mobile industry can meet this January 
1, 1975, deadline. Everyone says that 
right now it is not within the state of the 
art, although we will hope that it can 
be met by January 1, 1975. The point is 
that if it cannot, then we must have 
relief for this great industry in America 
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that employs so many people and means 
so much to the prosperity of the country. 

I have heard all kinds of differing 
people on what kind of leadtime is re
quired by the automobile industry. Some 
say 3 years; some say three and a half 
years. The shortest I have heard is 2 
years. 

The Dole amendment provides that the 
automobile industry cannot make appli
cation to the Secretary until 24 months 
prior to the effective date of January 1, 
1975. Then we add 6 months that the 
Secretary has within which to make his 
determination, and add 2 months more 
within which Congress has to either 
agree with the Secretary or not agree 
with the Secretary, and we have short
ened the 24 montr.lS to 8 months less. I 
have not heard any statement from any
body that says that is enough leadtime 
within which the automobile industry 
can tool up and produce the 1975 models 
requiring this antipollution device. 

All my amendment does is to take out 
this 24-month period and the 12-month 
period, and it puts in there this language: 
"in a timely manner to be determined by 
the Secretary." 

In other words, the Secretary, him
self may determine what is timely on the 
part <>f the automobile industry within 
which to make application for relief un
der this bill. No one is better prepared to 
make that determination than the Sec
retary. He has the experts within his 
shop who have been dealing with the 
matter of air pollution for a matter of 
years. As a matter of fact, I am informed 
that they continually check closely with 
the automobile industry in Detroit, find
ing out what is going on within the ex
perimental stages now, within the re
search and development on this antipol
lution device; and the Secretary, indeed, 
would know when it was timely for the 
automobile industry to make an applica
tion. 

I know that arguments will be made 
that the automobile industry is going to 
appear before the Secretary within a day 
or two after this bill is passed if we put 
in "in a timely manner." The other argu
ment, on the other end of the pole, is 
that they will wait until the last minute. 
I do not believe that they have that bad 
faith, but I think something else will 
compel them to do otherwise. Obviously, 
the automobile industry is not going to go 
to the Secretary within a day or two or 
a week or two or a month or two after 
this bill becomes law, because they want 
the best case they can get, too. 

The best case they can get is to wait 
as long as they can, showing the results 
of their research and development. On 
the other end of the pole, they are not 
going to wait until the last minute, ei
ther, because they cannot do that. They 
have to jell their model; they have to 
order their tools; they have to be in a 
condition to get in their 1975 models. 

So it seems to me that the only sensi
ble way to handle this matter is to leave 
it up to the Secretary to determine, when 
the application comes to him, and in a 
timely fashion. Then I think we will have 
a sensible approach to this matter and 
a relief method that will work. 

I reserve the remainder of my time. 

Mr. MUSKIE. Mr. President, I will not 
take too much time, but I should like 
to make some points that I think are 
relevant to the amendment. 

First of all, the provision in the bill 
was written after consideration by the 
committee, without dissent in committee. 
The purpose of the provision is this: 
We wanted the provision for appeal to be 
made available late enough in this 5-year 
time frame so that the industry would 
make, and be forced to make, a good faith 
effort toward achieving the objectives of 
the bill before resorting to the courts. At 
ttie same time, we wanted to provide that 
there would be sufficient time to resolve 
the appeal and to get a decision so that 
the industry could then respond to that 
decision in its production schedules. 

So the committee carefully, and after 
considerable deliberation, agreed on the 
12- to 24-month formula. In other words, 
the appeal must be initiated and com
pleted within calendar year 1973. 

The question that the Senator from 
Florida raises and is concerned about is 
whether there would then be time to 
put production models into the process. 
Let me cite the record. 

The California standards which were 
the first standards applying to automo
biles, were adopted by California in May 
of 1964. The industry managed to incor
porate them in the 1966 model cars 
which were in the showrooms in the fali 
of 1965. In other words, a little more 
than a year after California imposed the 
standards, California automobiles were 
being manufactured in accordance with 
those standards. 

With respect to Congress, Congress 
enacted the current law in the fall of 
1965, applicable to the 1968 model cars 
which were available in the fall of 1967~ 
So that 2 years after the authority was 
given to the Secretary, and less than 2 
years after the Secretary actually im
posed the standards, the industry was 
producing cars that conformed to the 
standards. 

Here is another piece of testimony 
that is revealing. It was by Vice President 
Ackerman, of Chrysler Corp., in 1959, 
long before pollution control standards 
were involved. At that time, without the 
pressure of deadlines, he said this: 

Once these hurdles are over-

He was talking about the hardware be
ing available-

Once these hurdles are over, we have said 
that we believe this thing could be avail
able within a year. 

So there is time to respond to the re
sults of the review process, whether it is 
the review process incorporated in the 
bill, the so-called Cooper amendment, or 
the review process proposed by the Sena
tor from Kansas <Mr. DoLE). 

For that reason, Mr. President, I op
pose the amendment and urge the Senate 
to vote against it. 

I am prepared to yield back the re
mainder of my time. 

The PRESIDING OFFICER. Does the 
Senator from Florida yield back the re
mainder of his time? 

Mr. GRIFFIN. Mr. President, would 
the Senator from Florida yield to me, 
briefly? 

Mr. GURNEY. I yield 5 minutes to the 
Senator from Michigan. 

Mr. GRIFFIN. Mr. President, I rise 
to indicate my strong support for the 
amendment offered by the Senator from 
Florida. He points out that the lead time 
required by the industry is all-important 
to the applicability of this particular 
legislative measure. 

Yesterday, the distinguished Senator 
from Maine, in discussing this measure, 
referred to testimony back in 1967 
by Mr. Mann of the automobile associ
ation. He cited Mr. Mann's testimony as 
evidence that only 2 years was actually 
required to put such a change into effect, 
as I recall the statement. 

Mr. MUSKIE. If the Senator will yield 
there, simply to clarify my use of the 
testimony, it was to indicate that by the 
testimony of the industry itself, not more 
than 2 years was necessary. There is 
evidence, which I have already placed 
in the RECORD today, indicating less than 
that time is sufficient. 

Mr. GRIFFIN. I want to read from 
Mr. Mann's testimony. It appears on 
page 402 of the hearings of 19e7. He 
says: 

Normally what I have referred to in the 
preceding paragraph takes approximately 
two years, in addition to the time needed 
for research, design, and development stages. 

On yesterday, in a colloquy with the 
Senator from Maine, I said that it could 
take as much as 43 months from the 
drawing board stage until automobiles 
actually come otf the assembly line
that much time to incorporate such tech
nology-if and when it is available. At 
the p~esent time, it is not available. 

So, I wish to emphasize that the 2 
years referred to yesterday is in addi
tion to such time as would be needed for 
research, design, and development. 

The Senator from Florida, I think, 
moves in the right direction by provid
ing some measure of flexibility. He makes 
the case, very wisely, that there would 
be no reason or motive for the industry 
to rush in without a case, so that they 
would not go in prematurely in any event. 
But they would like the opportunity to 
go in as early as the case is available 
to make sure that this legislation will 
not absolutely close the automobile in
dustry down-and that could happen if 
we put them in a completely unrealistic 
straitjacket. 

Accordingly, I hope very much that 
the amendment of the Senator from 
Florida will be agreed to. 

Mr. GURNEY. Mr. President, how 
much time do I have remaining? 

The PRESIDING OFFICER (Mr. 
PACKWOOD). Seven minutes remain to the 
Senator from Florida. 

Mr. GURNEY. I shall not take all 7 
minutes but I would like to reply to the 
Senator from Maine in his arguments 
against the amendment. 

I could detect only two arguments 
against it. One has to do with the fact 
thalt California standards as applied to 
aid emissions and requiring pollution de
vices in California a few years ago did 
not need the amount of time that I am 
talking about. I do not see that this is an 
analogous situation at all. What was 
done in California a few years ago is 
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nothing so drastic as what we are pro
posing to do here. We go way beyond the 
California standards. 

What I am saying is that perhaps Cali
fornia standards could be met in the 2-
year leadtime, but now we have a com
pletely changed situation. 

Mr. MUSKIE. If the Senator from 
Florida would yield on that point, the 
attitude of the industry prior to the time 
it was required to conform to the Cali
fornia standards was the same as it is in 
this case. They said it could not be done. 
But, it was done. 

Mr. GURNEY. Then I might further 
treat with the other argument made by 
the Senator from Maine, which seems to 
me to be even more untenable. I, too, 
read the testimony he read to the Senate 
a short time ago, the testimony by the 
vice president of General Motors Corp. 
in 1959. That was 11 years ago. We have 
proceeded 11 years beyond 1959 in this 
pollution business. 

We have here now a bill that is as 
different from the situation he was talk
ing about in 1959 as the North Pole is 
from the South Pole. They could not be 
further apart. Thus, I do not think the 
arguments made by the Senator from 
Maine are viable in either case. 

Finally, in closing and wrapping up the 
arguments on behalf of my amendment, 
I do not disagree with the Dole amend
ment. I am supporting it. It is a good one. 
But I also think, as the Senator from 
Michigan <Mr. GRIFFIN) just pointed out, 
that if we put in the arbitrary dates of 
24 months before this that the auto
mobile industry must apply, it cannot 
apply any later than 12 months before 
that date, we do, indeed, put them in a 
straitjacket. 

The facts and circumstances are, when 
we all admit, in the committee, in the 
industry, and the people in Government 
who are experts in this business, that we 
do not even know whether they can be 
met the industry itself says it does not 
hav~ the technology to do it, although 
it hopes to be able to meet it. Under 
these facts and circumstances, we look 
ridiculous in the Senate not to give the 
Secretary of Health, Education, and Wel
fare a little leeway as to when he will 
receive this application for relief. 

All I say is that my amendment makes 
more viable, more sensible, and more 
reasonable when this application may be 
presented to the Secretary of Health, 
Education, and Welfare. 

Mr. President, I yield back the re
mainder of my time. 

Mr. MUSKIE. Mr. President, I should 
like to read one quotation to the Senate 
from a letter by President Cole of Gen
eral Motors, dated January 31, 1969, 
which reads: 

It is apparent that it is technically feasible 
to achieve very low pollution levels with in
ternal combustion engines-levels at least as 
low as known ambient air quality needs. 
More importantly, of the various approaches 
to controlling vehicular pollution, the gaso
line engine seems to offer a better cost-bene
fit relationship than the unconventional 
powerplants in the lower right-hand corner 
o! these charts. 

May I also read from the hearings of 
1967. This is testimony by an industry 
spokesman: 

Since the late 1940's, General Motors en
gineers and scientists have been doing basic 
research on emissions and developing the re
sults of these into practical hardware. Be
tween now and 1980, we sincerely believe 
that current research and engineering de
velopment programs on our current gasoline 
engines will result in continued progress to
ward solution of this important problem. 

Later in the testimony, there was the 
same pessimism about meeting deadlines 
that the Senator has expressed. 

Since the late 1940's, a quart-er of a 
century ago, the industry has been oc
cupied with this problem by its own 
statements. It has been developing tech
nology. Every time it is pressed to apply 
the technology, it pleads for time. It says 
it is not possible. It said this to Cali
fornia in 1964. It said this to us in the 
hearings in 1964 and in 1965. It says it 
again now. 

What we need in this 5-year period 
is a period not only for production line 
work but also time for development of 
the concepts which have been on the 
drawing boards all these years. Because 
that is time the committee does not want 
to reduce, that is why we fix a time when 
the appeal time starts. It is as simple as 
that. 

Mr. GURNEY. Let me point out that 
the Senator and I do not disagree on the 
applicable time--

The PRESIDING OFFICER. The 
Chair would advise the Senator from 
Florida that he has yielded back his time. 

Mr. MUSKIE. I yield 1 minute to the 
Senator from Florida. 

The PRESIDING OFFICER. The Sen
ator from Florida is recognized for 1 
minute. 

Mr. GURNEY. I thank the Senator 
from Maine. 

We do not disagree on that at all. My 
amendment, of course, in no way weak
ens the applicable standard date, which 
is January 1, 1975. 

It simply revises the method and the 
time by which the automobile industry 
could make application to the Secretary, 
which I think is reasonable. 

Mr. MUSKIE. Mr. President, I yield 
back the remainder of my time. 

The PRESIDING OFFICER. All time 
having expired, the question is on agree
ing to the amendment of the Senator 
from Florida to the amendment of the 
Senator from Kansas. On this question 
the yeas and nays have been ordered, 
and the clerk will call the roll. 

The assistant legislative clerk called 
the roll. 

Mr. BYRD of West Virginia. I an
nounce that the Senator from Indiana 
<Mr. BAYH), the Senator from Nevada 
<Mr. CANNON), the Senator from Ten
r.essee <Mr. GoRE), the Senator from 
Massachusetts <Mr. KENNEDY), the Sen
ator from Washington <Mr. MAGNUSON), 
the Senator from Wyoming <Mr. Mc
GEE), the Senator from Utah (Mr. 
Moss), the Senator from Rhode Island 
<Mr. PELL), the Senator from Alabama 
(Mr. SPARKMAN), the Senator from Mis
souri <Mr. SYMINGTON), and the Senator 
from Maryland (Mr. TYDINGS) are nec
essarily absent. 

I further announce that, if present and 
voting, the Senator from Washington 
<Mr. MAGNUSON) and the Senator from 

Missouri <Mr. SYMINGTON) would vote 
"nay." 

Mr. GRIFFIN. I announce that the 
Senator from Oklahoma <Mr. BELLMON) 
is absent on official business. 

The Senators from Arizona <Mr. FAN
NIN and Mr. GOLDWATER), the Senator 
from New York <Mr. GooDELL), the Sen
ator from Nebraska <Mr. HRUSKA) , the 
Senator from California <Mr. MURPHY), 
the Senator from Alaska <Mr. STEVENS), 
and the Senator from Texas <Mr. 
TowER) are necessarily absent. 

The Senator from South Dakota (Mr. 
MuNDT) is absent because of illness. 

The Senator from Maryland (Mr. 
MATHIAS) is detained on official business. 

If present and voting, the Senator 
from New York <Mr. GooDELL), the Sen
ator from South Dakota <Mr. MuNDT), 
the Senator from California (Mr. MuR
PHY), and the Senator from Texas <Mr. 
TowER) would each vote "nay." 

The result was announced-yeas 22, 
nays 57, as follows: 

Bennett 
Cotton 
Curtis 
Eastland 
Fulbright 
Grifiin 
Gurney 
Hansen 

Aiken 
Allen 
All ott 
Anderson 
Baker 
Bible 
Boggs 
Brooke 
Burdick 
Byrd, Va. 
Byrd, W.Va. 
Case 
Church 
Cook 
Cooper 
Cranston 
Dodd 
Dole 
Dominick 

Bayh 
Bellmon 
Cannon 
Fannin 
Goldwater 
Goodell 
Gore 

[No. 321 Leg.) 
YEAB-22 

Hart 
Hatfield 
Holland 
Jordan, Idaho 
Miller 
Packwood 
Pearson 
Russell 

NAYS-57 

Sax be 
Smith,lli. 
Stennis 
Thurmond 
Williams, Del. 
Young, N.Dak. 

Eagleton Metcalf 
Ellender Mondale 
Ervin Montoya 
Fong Muskie 
Gravel Nelson 
Harris Pastore 
Hartke Percy 
Hollings Prouty 
Hughes Proxmire 
Inouye Randolph 
Jackson Ribicoff 
Javits Schweiker 
Jordan, N.C. Scott 
Long Smith, Maine 
Mansfield Spong 
McCarthy Talmadge 
McClellan Williams, N.J. 
McGovern Yarborough 
Mcintyre Young, Ohio 

NOT VOTING-21 
Hruska 
Kennedy 
Magnuson 
Mathias 
McGee 
Moss 
Mundt 

Murphy 
Pell 
Sparkman 
Stevens 
Symington 
Tower 
Tydings 

So Mr. GuRNEY's amendment to Mr. 
DoLE's amendment <No. 958) was re
jected. 

Mr. MUSKIE. Mr. President, I move 
to reconsider the vote by which the 
amendment was rejected. 

Mr. BOGGS. I move to lay that mo
tion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. COOPER. I yield 5 minutes to the 
Senator from West Virginia. 

Mr. RANDOLPH. Mr. President, I sug
gest we might have a little order in the 
Senate. 

The PRESIDING OFFICER. The Sen
ate will be in order so the remarks of 
the Senator from West Virginia can be 
heard. 

Mr. RANDOLPH. Mr. President, by a 
vote of more than 2 to 1 we have de
feated the Gurney amendment and we 
now are approaching the vote on the 
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Dole amendment. I think the core of the 
problem as presented in the Committee 
on Public Works, and again as we have 
considered the matter in the Senate this 
afternoon, is, in effect, whether we are 
for or against judicial review which is 
embodied in the amendment offered by 
the Senator from Kentucky and the 
Senator from Tennessee in the Commit
tee on Public Works. 

The amendment of the Senator from 
Kansas was defeated in committee. The 
chairman of the Subcommittee on Air 
and Water Pollution has indicated that 
the vote was close. The vote was 8 to 6. 

I think it is important, however, to 
realize that the vote in the Committee 
on Public Works on the Cooper-Baker 
amendment was 10 to 3 for that 
amendment. 

Mr. President, I supported the amend
ment of Senators CooPER and BAKER in 
the committee. I did so because I thought 
it was important to have judicial review. 
I feel very strongly today, as I did then, 
that the bill, before the Senate, should 
include the Cooper-Baker language. 

The basic reasons supporting such re
view have certainly been amply set forth 
during the consideration of this measure 
by other speakers, including Senators 
COOPER, BAKER, and SPONG. 

Mr. President, in my opinion, judicial 
review is superior to the pending pro
posal of the junior Senator from Kansas 
(Mr. DoLE). It is superior because judges, 
I feel, will be less subject to the pressures 
and cross currents of opinions expressed 
outside the courtroom. 

Furthermore, it is axiomatic that the 
Congress can act on the law, can amend 
it, at any time it believes circumstances 
necessitate such action. 

If we abolish court review by defeating 
the Cooper-Baker amendment and ap
prove the Dole amendment, then our 
only recourse would be to the Congress. 
If we sustain the principle of court re
view in the Cooper-Baker amendment, 
Congress can still act whenever condi
tions seem to require it. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. MUSKIE. Mr. President, is there 
any time left? 

The PRESIDING OFFICER. The Sen
ator from Kansas has 1 minute, the Sen
ator from Kentucky has 3 minutes. 

Mr. DOLE. Mr. President, may I have 
30 seconds? 

Mr. MUSKIE. Mr. President, since 
there are Senators present on the floor 
who were not here earlier, I would simply 
like to say that I supported the Dole 
amendment in committee. I support it 
here, for the following reasons: First, if 
this bill is enacted into law, it is a con
gressional decision which ought to be 
modified only by Congress. Second, the 
Secretary would continue to have the 
staff and know-how necessary to do the 
job better than the courts. His recom
mendation would come to Congress. Con
gress would have to act affirmatively to 
affirm his recommendation. 

Mr. DOLE. Mr. President, I yield my
self 30 seconds to say the only difference 
between the Baker-Cooper amendment 
and my amendment is as to whether the 

court or Congress shall determine the 
matter. If Congress imposes the stand
arru., we should make the judgment 2 
years hence. 

Mr. COOPER. Mr. President, I yield 
myself 1 minute to clarify a statement 
previously made. The Secretary, in each 
case, will first review all the evidence, 
with all its technical staff. This would be 
the record available in either case. 

It should be noted also that the Baker
Cooper amendment was adopted in com
mittee by a 10-to-3 vote. I would like to 
repeat that this provision will give the 
due process which I believe Congress 
wants to give to all its citizens. 

The PRESIDING OFFICER. Do Sen-
ators yield back their time? 

Mr. COOPER. I yield back my time. 
Mr. DOLE. I yield back my time. 
The PRESIDING OFFICER. All time 

on the amendment having been yielded 
back, the question is on agreeing to the 
amendment of the Senator from Kansas. 
On this question the yeas and nays have 
been ordered, and the clerk will call the 
roll. 

The assistant legislative clerk called 
the roll. 

Mr. BYRD of West Virginia. I an
nounce that the Senator from Indiana 
(Mr. BAYH), the Senator from Nevada 
<Mr. CANNON), the Senator from Con
necticut <Mr. Donn), the Senator from 
Tennessee (Mr. GORE), the Senator from 
Massachusetts (Mr. KENNEDY), the Sen
ator from Washington (Mr. MAGNusoN), 
the Senator from Minnesota <Mr. Mc
CARTHY), the Senator from Wyoming 
<Mr. McGEE) , the Senator from Utah 
<Mr. Moss), the Senator from Rhode Is
land (Mr. PELL), the Senator from Ala
bama (Mr. SPARKMAN), the Senator from 
Missouri (Mr. SYMINGTON), and the Sen
ator from Maryland <Mr. TYDINGS) are 
necessarily absent. 

I further announce that, if present 
and voting, the Senator from Washing
ton <Mr. MAGNUSON) and the Senator 
from Missouri (Mr. SYMINGTON) would 
each vote "yea." 

Mr. GRIFFIN. I announce that the 
Senator from Oklahoma (Mr. BELLMON) 
is absent on official business. 

The Senator from Kentucky <Mr. 
BAKER), the Senators from Arizona (Mr. 
FANNIN and Mr. GOLDWATER), the Sena
tor from New York (Mr. GooDELL), the 
Senator from Nebraska <Mr. HRUSKA), 
the Senator from California <Mr. 
MuRPHY) , the Senator from Tilinois <Mr. 
SMITH), the Senator from Alaska <Mr. 
STEVENS) , and the Senator from Texas 
<Mr. TowER) are necessarily absent. 

The Senator from South Dakota <Mr. 
MuNDT) is absent because of illness. 

The Senator from Maryland <Mr. 
MATHIAS) is detained on official business. 

If present and voting, the Senator 
from South Dakota <Mr. MuNDT) and 
the Senator from Texas <Mr. ToWER) 
would each vote "yea." 

On this vote, the Senator from Cali
fornia <Mr. MURPHY) is paired with the 
Senator from New York <Mr. GooDELL). 
If present and voting, the Senator from 
California would vote "yea" and the 
Senator from New York would vote 
"nay." 

The result was announced-yeas 32, 
nays 43, as follows: 

Bennett 
Bible 
Boggs 
Church 
Cotton 
Cranston 
Dole 
Eagleton 
Ellender 
Fang 
Gravel 

Aiken 
Allen 
All ott 
Anderson 
Brooke 
Burdick 
Byrd, Va. 
Byrd, w. va. 
Case 
Cook 
Cooper 
Curtis 
Dominick 
Eastland 
Ervin 

Baker 
Bayh 
Bellm on 
Cannon 
Dodd 
Fannin 
Goldwater 
Goodell 
Gore 

So Mr. 
jected. 

[No. 322 Leg.] 
YEA8-32 

Gurney 
Harris 
Hartke 
Hatfield 
Hughes 
Jackson 
Jordan, Idaho 
McClellan 
McGovern 
Metcalf 
Miller 

NAYs-43 
Fulbright 
Gr11Hn 
Hansen 
Hart 
Holland 
Hollings 
Inouye 
Javits 
Jordan, N.C. 
Long 
Mansfield 
Mcintyre 
Montoya 
Percy 
Prouty 

Mondale 
Muskie 
Nelson 
Packwood 
Pastore 
Pearson 
Proxmire 
Sax be 
Thurmond 
Williams, N.J. 

Randolph 
Ribicoff 
Russell 
Schweiker 
Scott 
Smith, Maine 
Spong 
Stennis 
Talmadge 
Williams, Del. 
Yarborough 
Young, N. Dak. 
Young, Ohio 

NOT VOTING-25 
Hruska 
Kennedy 
Magnuson 
Mathias 
McCarthy 
McGee 
Moss 
Mundt 
Murphy 

Pell 
Smith, Ill. 
Sparkman 
Stevens 
Symington 
Tower 
Tydings 

DoLE's amendment was re-

Mr. COOPER. Mr. President, I move 
to reconsider the vote by which the 
amendment was rejected. 

Mr. RANDOLPH. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

AMENDMENT NO. 927 

Mr. MANSFIELD. Mr. President, in 
behalf of the Senator from Washington 
(Mr. MAGNUSON), I send to the desk an 
amendment and ask for its immediate 
consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The assistant legislative clerk pro
ceeded to read the amendment. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that further reading 
of the amendment be dispensed with. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

The amendment <No. 927) is as fol
lows: 

AMENDMENT No. 927 

On page 79 , beginning with line 6, strike 
out all through line 16 and insert in lieu 
thereof the following: 

SEc. 213. (a) For the purpose of this sec
t ion-

(1) " Board" means the Low-Emission Ve
hicle Certification Board; 

(2 ) " Federal Government" includes the 
legislative, executive, and judicial branches 
of the Government of the United S t ates, and 
t he government of the Dist rict of Columbia; 

(3) " motor vehicle" means any vehicle, 
self-propelled by mechanical or elect rical 
power, design ed for use in the United S t ates 
on the highways except any vehicle designed 
or used for military field training, combat, 
or tactical purposes; 

(4) "low-emlssion vehicle" means any 
motor vehicle which produces significa ntly 
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less pollution tha n the class or model of 
vehicle for which the Board may certify it as 
a suitable substitut e; and 

(5) "retail p r ice" means (a) the maximum 
statutory price .applicable to any class or 
model of mot or vehicle; or (b) in any case 
where there is no applicable maximum sta
tutory price, the most recent procurement 
price paid for any class or model of motor 
vehicle. 

(b) (1) There is est ablished a Low-Emis
sion Vehicle Certification Board t o be com
posed of the. Secretary or his designee, the 
Secretary of Transportation or his designee, 
the Chairman of the Council on Environ
men tal Quality or his designee, the Director 
of the National Highway Safety Bureau in 
the Department of Transportation, the Ad
ministrator of General Services, and two 
members appointed by the President. The 
President shall designate one member of 
the Board as Chairman. 

(2) Any member of the Board not em
ployed by the United States may receive 
compensation at the rate of $125 for each 
day such member is engaged upon work of 
the Board. Each member of the Board shall 
be reimbursed for travel expenses, including 
per diem in lieu of subsistence as authorized 
by law (5 U.S.C. 5703) for persons in the 
Government service employed intermittently. 

(3) (A) The Chairman, with the concur
rence of the members of the Board, may em
ploy and fix the compensation of such addi
tional personnel as may be necessary to carry 
out the functions of the Board, but no indi
vidual so appointed shall receive compensa
tion in excess of the rate authorized for 
G8-18 by section 5332 of title 5, United 
States Oode. 

(B) The Chairman may fix the time and 
place of such meetings as may be required. 

(C) The Board is granted all other powers 
necessary for meeting its responsib111ties un
der this section. 

(c) The Secretary shall determine which 
models or classes of motor vehicles qualify 
as low-emission vehicles in accordance with 
the provisions of this section. 

(d) (1) The Board shall certify any class 
or model of motor vehicles--

(A) for which a certification application 
has been filed in accordance with paragraph 
(3) of this subsection; 

(B) which is a low-emission vehicle as de
termined by the Secretary; and 

(C) which it determines is suitable for use 
as a substitute for a class or model of ve
hicles at that time in use by agencies of the 
Federal Government. 
The Board shall specify with particularity the 
clac;s or m odel of vehicles for which the 
class or model of vehicles described in the 
applicat ion is a suitable subst itute. In mak
in g the det ermination under this subsection 
the Board shall consider the following 
criteria: 

(i) the safet y of the vehicle; 
(11) its performance charact erist ics; 
(111) it s reliability potential; 
(iv );. it s serviceability; 
(v ) it s fuel availabilit y; 
(vi ) it s noise level; and 
(vii) its maintenance costs as compared 

with t he class or model of motor vehicle for 
which it may be a suitable substitute. 

(2) Certification under this section shall 
be effect ive for a period of one year from the 
date of issuance. 

(3) (A) Any party seeking to have a class 
or model of vehicle certified under this sec
tion shall file a certification application in 
accordance with rules established by the 
Board a11d published in the Federal Register. 

(B ) The Board shall publish a notice of 
each application received in the Federal Reg
ister. 

lC) The Secret ary and the Board shall 
make det erminat ions for the purpose of this 
sect ion in accordance with procedures estab
lished by the Secretary and the Board, re-

spectively, an d published in the Federal Reg
ister. 

(D) The Secretary and the Board shall 
conduct whatever investigation is necessary, 
including actual inspection of the vehicle at 
a place designated in the certification appli
cation rules established under this section. 

(E) The Secretary and the Board shall re
ceive and evaluate written comment s and 
documents from interested parties in sup
port of, or in opposition to, certification of 
the class or model of vehicle under con
sideration. 

(F) Within ninety days after the receipt of 
a properly filed certification application, the 
Secretary shall determine whether such class 
or model of vehicle is a low-emission vehicle, 
and within one hundred and eighty days of 
such determination, the Board shall reach 
a decision by majority vote as to whether 
such class or model of vehicle, having been 
determined to be a low-emission vehicle, is 
a suitable substitute for any class or classes 
of vehicles presently being purchased by the 
Federal Government for use by its agencies. 

(G) Immediately upon making any such 
determination or decision, the Secretary and 
the Board shall each publish in the Federal 
Register notice of such determination or 
decision, including reasons therefor and 1n 
the case of the Board any dissenting views. 

(e) ( 1) Certified low-emission vehicles 
shall be acquired by purchase by the Fed
eral Government for use by the Federal Gov
ernment in lieu of other vehicles if the Ad
ministrator of General Services determines 
that such certified vehicles have procure
ment costs which are no more than 150 per 
centum of the retail price of the least ex
pensive class or model of motor vehicle for 
which they are certified substitutes. 

(2) In order to encour"age innovative de
velopment of inherently low-polluting pro
pulsion technology, the Board may, at its 
discretion, raise the premium set forth in 
paragraph ( 1) of this subsection to 200 per 
centum of the retail price of any class or 
model of motor vehicle for which a certified 
low-emission vehicle is a certified substitute, 
if the Board determi~es that the certified 
low-emission vehicle is powered by an in
novative, inherently low-polluting propul
sion system. 

(3 ) Data relied upon by the Board and the 
Secret ary in determining that a vehicle is a 
certified low-emission vehicle shall be in
corporated in any contract for the procure
ment of such vehicle. 

(f) The procuring agency shall be required 
to purchase available certified low-emission 
vehicles which are eligible for purchase to 
the extent they are available before purchas
ing any other vehicles for which any low
emission vehicle is a certified substitute. In 
making purchasing selections between com
peting eligible certified low-emission vehi
cles, the procuring agency shall give priority 
to ( 1) any class or model which does not re
quire extensive periodic maintenance to re
tain its low-polluting qualities or which does 
not require the use of fuels which are more 
expensive than those of the classes or models 
of vehicles for which it is a certified sub
stit ute; and (2) passenger vehicles other 
than buses. 

(g) For the purpose of procuring certified 
low-emission vehicles any statutory price 
limitations shall be waived. 

(h) The Secretary shall, from time to time 
as the Board deems appropriate, test the 
emissions from certified low-emission vehi
cles purchased by the Federal Government. 
If a t any time he finds that the emission 
rates exceed the rates on which certification 
under this section was based, the Secretary 
shall notify the Board. Thereupon the Board 
shall give the supplier of such vehicles writ
ten notice of this finding, issue public notice 
of it, and give the supplier an opportunity to 
make necessary repairs, adjustments, or re
placements. If no such repairs, adjustments, 

or replacements are made within a period to 
be set by the Board, the Board may order the 
supplier to show cause why the vehicle in
volved should be eligible for recertification. 

(i) There is authorized to be appropriated 
annually not to exceed $50,000,000 for pay
ing additional amounts for motor vehicles 
pursuant to, and for carrying out the pro-
visions of, this section. . 

(J) The Board shall promulgate the proce
dures required to implement this section 
Within ninety days after the effective date of 
this section. 

Th~ PRESIDING OFFICER. The 
Senate will be in order. Who yields time? 

Mr. MUSKIE. Mr. President, I yield 
myself 5 minutes. 

This. a_mendment has been offered by 
the distinguished Senator from Mf)n
tana in behalf of the Senator from 
Washington (Mr. MAGNUSON). It is an 
amendment that I am prepared to take, 
but I should like to read this description 
of it which was prepared by the Senator 
from Washington <Mr. :\i.IAGNUSON). 

As most of the Senate is aware, the 
Senator from Washington necessarily 
coul_d not be present during the Senate_'s 
consideration of this bill because of an 
illness in his family. His statement is as 
follows: 

STATEMENT BY SENATOR MAGNUSON 

This amendment is designed to create a 
comprehensive Federal low-emission vehicle 
procurement program which would stimulate 
the development, production, and distribu
t ion of motor vehicles which emit few or no 
pollutants. The procurement program would 
stimulate low-emission vehicle production 
and distribution by creating immediately a 
guaranteed market which would pay certain 
fixed premiums for low-polluting vehicles 
and provide controlled conditions for field 
testing new concepts in automotive propul
sion. 

This amendment is substantially identical 
to my bill, S. 3072, which this body passed 
without a dissentin6 vote on March 26, 1970, 
but which the House has not acted upon. 
It would establish a Low-Emission Vehicle 
Certification Board composed of the Secretary 
of Transportation, Secretary of Health, Edu
cation, and Welfare, the Chairman of the 
Council on r:nvironmental Quality, the Di
rector of the National Highway Safety Bu
reau, the Administrator of General Services, 
an d two Presidential designees. This Board 
would receive applications from developers 
of low-emission vehiclf'Os and determine if 
those vehicles were su',table substitutes for 
exist ing vehicles in use by agencies of the 
Federal Government. 

To obtain certification for a vehicle, a 
developer would make application to the 
Certification Board in a manner prescribed 
by the Board. Upon receipt of this applica
tion the Board would ask the Secretary of 
Health, Education, and Welfare to determine 
whether the vehicle embodies a significant 
advance in pollution emission central tech
nology. If the Secretary so finds, then the 
Board would de termine whether or not the 
vehicle was suitable for use as a substitute 
for any class or model of vehicles then in use 
by the Federal agencies. In making such de-
terminations the Board would consider such 
factors as the safety of the vehicle, its per
formance characteristics, its reliability, po
tential, its serviceability, its noise level, and 
its maintenance characteristics. 

Any vehicle determined by the Secretary 
of Heal~h. Education, and Welfare to be a 
low-emission vt:dicle and certified by the 
Board to be a suitable substitute is then 
eligible for purchase at a premium of 150 
percent of the retail procurement cost of the 
least expensive class or model of comparable 
vehicles. At its discretion the Board may in-
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crease that premium to 200 percent if the 
vehicle being purchased embodies an inno
vative propulsion system which is "inher
ently low-polluting"-one not depending 
upon some complicated add-on device to 
make it smogless. 

To the extent that such low-emission vehi
cles are available, at prices within the premi
um ceiling, the Administrator of General 
Services is required to purchase them. 

I urge my colleagues to again endorse this 
Federal procurement proposal. In the first 
place, thls amendment will enable the auto
mobile industry to begin at once to test new 
propulsion systems under controlled condi
tions to insure their satisfactory performance 
in the general consumer market by 1975 or 
1976. Secondly, the premium payments will 
help defer some of tl,le prototype development 
costs. Thirdly, the bill will make feasible in
dependent innovative development of low
emission vehicles so that all paths to low
emission vehicle development can be ex
plored and the 1975 legislative mandates can 
be met through the best technologies pres
ently available to this Nation. 

There is a final need for this legislation. 
The Federal qovernment, particularly as it 
places greater and greater demands on the 
private sector .not to pollute, has a strong 
obligation not to disrupt the environment 
when conducting its own activities. There
fore, the reduction in pollution from gov
ernmental vehicles, even apart from the con
siderations previously mentioned, establish 
a need for this amendment-now. 

The legislation represented by this 
amendment has already been enacted by 
the Senate once this year, Mr. President. 
I was privileged to be a cosponsor of it 
with the distinguished Senator from 
Washington. We held joint hearings-
the Committee on Commerce and the 
Committee on Public Works. So I rec
ommend that the Senate adopt the 
amendment. 

Mr. BOGGS. I yield myself 1 minute. 
Mr. President, in view of the state

ment offered by the manager of the b111, 
the Senator from Maine, and the fact 
that the Senate has previously acted on 
this matter, I have no objection to 
accepting the amendment. 

The PRESIDING OFFICER. Do Sen
ators yield back their time? 

Mr. GRIFFIN. It is the identical blli 
that was passed? 

Mr. MUSKIE. Yes, it is. There are a 
few technical amendments, I might say. 

Mr. President, I yield back the remain
der of my time. 

Mr. BOGGS. Mr. President, I yield back 
the remainder of my time. 

The PRESIDING OFFICER. All time 
on the amendment has been yielded back. 
The question is on agreeing to the 
amendment. 

The amendment was agreed to. 
Mr. BOGGS. Mr. President, the dis

tinguished senior Senator from Cali
fornia (Mr. MURPHY) who, up until this 
Congress, was a member of the Senate 
Public Works Subcommittee on Air and 
Water Pollution, and who has always 
been a strong advocate of legislation to 
fight pollution, is necessarily absent to
day. The Senator cosponsored the bill 
which is before us today, and he has 
prepared a statement in support of the 
measure. 

Mr. President, I ask unanimous con
sent to have Senator MuRPHY's .statement 
printed in the RECORD. 

There being no objection, Senator 
MuRPHY's statement was ordered to be 
printed in the RECORD, as follows: 
SENATOR MURPHY STRONGLY SUPPORTS Bn.L 

DESIGNED To ACHIEVE CLEAN Am BY 1975 
Mr. President, as a cosponsor, I strongly 

support S. 4358. This measure is tough, 
timely and desperately needed. 

I want to congratulate Senator Muskie 
and the ranking Republican member, Sen
ator Boggs, and the members of the Sub
committee and full Committee of the Public 
Works Committee for bringing this effective 
measure to the Senate Floor. Up until this 
Congress, I was a member of the Public 
Works Subcommittee on Air and Water Pol
lution. In this capagity I helped to shape 
and strongly supported all the air pollu
tion legislation enacted since 1965. My in
terest in the problem since leaving the Com
mittee has continued undiminished. I know 
of the carefuf and thorough manner with 
which the Committee considers legislation; 
I know of the cooperative and bipartisan 
spirit that operates in the Committee for the 
benefit of the nation. This has produced 
again a unanimous recommendation -to the 
Senate on a bill for the benefit of the en
tire nation. 

There was a time when smog was con
sidered a unique type of scientific curiosity 
resulting from the unsual photochemical 
reactions which occurred in Los Angeles. I 
have had the pleasure of crossing this vast 
and great country many times in recent 
years. I have seen the pollution problem 
grow until, today, it is nationwide. Dr. John 
R. Goldsmith of the Cal. Department of 
Public Health has declared "there is no more 
clean air in the United States ... " 

In California, where the concern over the 
pollution problem is probably the greatest in 
the country, we have experienced a similar 
spread of pollution. 

In San Gabriel and San Fernando Valleys, 
which neighbor Los Angeles, smog is fre
quently heavier than in Los Angeles itself. 

Sacramento Valley which already has a 
smog problem, may face pollution greater 
tllan Los Angeles ~thin the next decade or 
two according to a University of California 
agriculture engineer. 

Fresno citizens 25 years ago were able to 
see the Sierra Nevada Mountains in the dis
tance. Today these mountains can only be 
seen in the morning. 

Smog in the Los Angeles basin has resulted 
in a slow decline of citrus groves south of the 
city and trees have been damaged in the San 
Bernardino National Forest 50 miles away. 

No longer do we hear isolated voices of 
concern in California; the citizens of Cali
fornia are almost one voice crying out in ris
ing crescendo against the · attack on the 
state's beauty and against the impairment of 
the quality of life. 

California has pioneered the nation's bat
tle against pollution. The Los Angeles County 
Air Pollution District probably has the 
toughest air pollution laws in the country 
against pollution from stationary sources. 
California has also been the bellwether in the 
nation's battle against pollution from the 
automobile. I might say that I am pleased 
that the "Murphy Amendment" which was 
added to the Air Quality Act of 1967, after 
a di.fllcult fight, is preserved and is found in 
Section 210(b) of this measure. This amend
ment grants to California the right to set 
automobile emission standards higher than 
the nation. California has taken advantage 
of the amendment and has enacted legisla
tion at the state level giving California the 
strongest anti-pollution laws with respect to 
automobile emissions in the country. Not
withstanding, these strict controls, the auto
mobile remains the principal polluter in 
California. This 1s a. particular concern for 

California which already has more cars per 
capit a than any other state. 

In addition, California is adding to its 
present number at a rate faster than any 
other state. If present trends continue, it has 
been projected that 42 million Californians 
will be operating 23 million vehicles by the 
year 2000. These 23 million vehicles will con
sume 25 billion gallons of gas or three times 
the present consumption. We are running as 
fast as we can, but our efforts have only given 
us a "dangerous status quo." 

Air pollution has an adverse affect on both 
man and his environment. Over 200 million 
tons of contaminates are emptied annually 
into America's skies. Pollution soils our 
clothes and our homes. It causes economic 
dangers to our agricultural products. As the 
number one agriculture state in the nation, 
this obviously is a major concern to Cali
fornia. A recently concluded eight-year study 
by the Air Resources Center at the Univer
sity of California at Riverside showed smog 
was causing economic damage to citrus 
crops. The study fo~nd air pollution cutting 
the yield per tree by as much as half and 
reducing the cost value by $33 million. This 
same study found the greatest economic loss 
from smog to ornamental plants and shrubs 
of homeowners. This damage was estimated 
to be a staggering $125 to $144 million each 
year. Air pollution also limits visib111ty. The 
beauty of California is blurred. Air trans
portation is made more hazardous. For ex
ample, as a result of Los Angeles smog, vis
ibll1ty frequently is lower than three miles. 
The July, 1970, air pollution alert on the East 
Coast nearly obscured visibility in some areas. 

While this damage to our eyes, our sensi
tivities, and our pocketbooks are important, 
the most important effect of air pollution 
is the danger it poses to the nation's health. 
There had been several disaster warnings 
about the air pollution crisis. These occurred 
1n 1930 in Meuse Valley of Belgium, in Dono
ra, Pennsylvania in 1948, in London in 
1952 and again in 1962, and in New York 
in 1953, 1963 and 1966. The news reports on 
Japanese efforts to control air pollution, par
ticularly in Tokyo, and the reports considered 
at international conferences in recent years 
on the subject of pollution show pollution 
to be a worldwide- problem. According to a 
Washington Post article of July 27, 1970, the 
Japanese characterize their air pollution 
problem as exposing citizens to the greatest 
danger of their lives. There probably have 
been other crises in smaller, less conspicuous 
locations, where the conditions were not rec
ogn ized for what they were or where the sit
uation was not reported. The major air pol
lution disasters were important in that they 
presented dramatic evidence of the deleteri
ous effects of air pollution. 

Most health workers in the field of respira
tory diseases now agree that air pollution is 
capable of producing serious health effects. 
Rene Dubos pointed out in his book, "Man, 
Medicine and Environment": "Chronic res
piratory disease is now the leading cause of 
disability among adults in all the industrial 
ized parts of northern Europe and is becom
ing increasingly prevalent in the United 
States . . . Like chronic bronchitis, cancer, 
and many other types of pathological mani
festations, the multifarious effects of en
vironmental pollutants may not be detected 
until several decades after the initial ex
posure." 

In Hospital Practi ce, May, 1970, John Gold
smit h discusses community surveys in Los 
Angeles and Pasadena which show that air 
pollution has a significant effect in aggra
vat ing the condition of asthmatics. Ot her 
€!J)idemiological studies report tha;t rela
t ively little air pollution aggravates chronic 
bronchitis. Controlled clinical studies in Los 
An geles showed tha.t patients with bron
chitis or moderately advanced em.physem.a. 
are seriously affected by Los Angeles type 
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smog. Goldsmith also states that the avail
able evidence suggests that air pollution may 
actually be a causative agent in emphysema. 
Emphysema is now the fastest growing cause 
of death in the United States, doubling every 
five years since World War II. 

Dr. John W. Jutila, a microbiologist at 
the Montana State University, is reported as 
saying that "Environmental microinsults ac
cumulate to become life threatening to more 
and more individuals. Acceleration of the 
aging process and the onset of cancer are 
among the threats posed by a fouled environ
ment." In an extensive review by Stephen 
Ayres and Meta Buehler in Clinical Pharma
cology and Therapeutics, May-June, 1970, the 
authors summarize their results by saying: 
"An impressive body of scientific information 
points to the inescapable conclusion that 
the levels of pollutant contamination exist
ing today in many American cities are suffi
cient to produce profound health conse
quences." 

The first annual report of the Council of 
Environmental Quality states: 

"It is well established that air pollution 
contributes to the incidents of such chronic 
diseases as emphysema, bronchitis and other 
respiratory ailments. Polluted air is also 
linked to higher mortality rates and other 
causes including cancer, arteriosclerotic heart 
disease." 

The incidents of chronic disease has in
creased rapidly during the past century. Al
though it is difficult to determine the cause 
of chronic diseases, there is enough evidence 
to make one thing certain-air pollution is 
not doing any of us any good. So the direct 
proof of cause and effect relationship between 
air pollution and health still is and should 
be the subject of research and discussion in 
medical research. One is reminded of the 
controversy which still drags on about cause
effect relationships between smoking and 
cancer. Disagreements still continue and peo
ple are still suffering m health. Although 
the evidence and statistics I have cited are 
convincing and point out the urgency for 
new and tough action, I believe the report 
which was carried in Today's Health for this 
month which included the following quota
tion even more cogently depicts the need for 
action: 

"Just recently there was an article in the 
newspaper about grade school children in the 
area south of Chicago's loop drawing pictures 
in art classes. In the last three years the sun 
no longer appears. Before, there was always 
a bright smiling sun in the sky. No longer. 
The sun is gone. There is no sun in the pic
tures now. Children in the schools now ac
cept this, and it's very, very frightening. 
They accept pollution as a natural part of 
their environment. 'What ever happened to 
clean air?'" 

I am not willing to accept pollution as a 
natural part of my environment. I want to 
help put the "sun" back into the pictures of 
those grade school children in Chicago. I 
support this measure and consider the elimi
nation of air pollution as one of the nation's 
priority problems not only in terms of the 
obvious and immediate benefits in the form 
of improved health, but also in terms of in
direct benefits which will accrue through im
proved plant growth and the aesthetic bene
fits associated with our environment. 

I am under no illusions that the cleaning 
up to America's air will be cheap, but in con
sidering the cost, we must also consider the 
cost of inaction. Recent articles point both 
costs out. The U.S. News and World Report 
in its August 17 issue estimated the cost to 
be over $13 billion over the next five years. 
However, this same report describes damages 
from polluted air to be over $65 billion over 
the same period, and this does not include 
damage to health. 

Lester B. Lave and Eugene P. Seskin 
pointed out in their recent analysis of the 
cost effects of air pollution on human health 
in Science, August 21, 1970: 

"The evidence is extremely good for some 

diseases (such as bronchitis and lung cancer) 
and only suggestive for others (such as car
diovascular diseases and non-respiratory 
tract cancers) ... We therefore make the 
assumption that there would be a 25 to 50 
per cent reduction in morbidity and mor
tality due to bronchitis if air pollution in the 
major urban areas were abated by about 50 
per cent . . . Approximately 25 per cent of 
mortality from lung cancer can be saved by 
a 50 per cent reduction in air pollution ... 
It seems likely that 25 per cent of all morbid
ity and mortality due to respiratory disease 
could be saved by a 50 per cent abatement 
in air pollution levels . . . There is evidence 
that over 20 per cent of cardiovascular mor
tality could be saved if air pollution were 
reduced by 50 per cent . . . We have esti
mates that 15 per cent of the cost of cancer 
would be saved by a 50 per cent reduction in 
air pollution ... We estimate the total an
nual cost that would be saved by a 50 per 
cent reduction in air pollution levels in ma
jor urban areas, in terms of decreased mor
bidity and mortality, to be $2080 million ... 
Psychological and aesthetic effect of air pol
lution on vegetation, cleanliness, and the 
deterioration of materials have not been in
cluded in these estimates." 

Mr. President, the bill before the Senate 
today builds on the experience and lessons 
gained under the present air pollution legis
lation, as well as the mounting and increased 
awareness of health dangers associated with 
the pollution problem. As the committee re
port observes, the problem of air pollution 
"is more severe, more persuasive, and growing 
at a more rapid rate than was generally be
lieved." 

I would like to discuss some of the reatures 
of the bill that is before the Senate today. 

( 1) The bill provides that by model year 
1975 an almost pollution-free automobile 
must be achieved. 1975 cars must at a min
imum reduce pollution by at least ninety 
per cent from the 1970 standards. While 
industry has expressed concern that they 
will not be able to meet these standards, the 
health and safety of our people requires 
that they do so and I feel they can. They 
have risen to simllar challenges in the past 
and have met standards set in California, 
which initially they felt could not be met. 
Industry must do so again. Motor vehicles 
account for 42 per cent of the five major 
pollutants in the nation. In California, the 
car is our principal pollution problem. Pol
lution equipment under the bill would be 
required to have a fifty-thousand mile war
ranty. The bill continues the federal preemp
tion of emission standard setting authority 
for automobiles, which means this states are 
not permitted to establish their own stand
ards. The "Murphy Amendment," how
ever, added to the 1967 Air Quality Act is 
preserved intact. Thus, California will con
tinue to 'be able to establish standards more 
stringent than the federal standards. The 
Secretary of Health, Education, and Welfare 
is also authorized to certify used car control 
devices. 

(2) The bill provides for regulations of 
fuels and additives. 

(3) The bill establishes national ambient 
air quality standards with specific timetables 
that must be met. This provision would 
help to guarantee for all of our citizens 
cleaner air in the future. 

(4) The bill establishes aJ.r quality goals. 
{5) The bill requires that new industry 

built in the nation must achieve standards 
of performance based on the latest avail
able control technology. 

{6) The legislation prohibits any emission 
of pollution deemed extremely hazardous to 
health. 

(7) The bill authorizes national emission 
standards for selected pollutants. This pro
vides authority to control pollution not cov
ered by the ambient air standards or by 
hazardous substance emission controls. 

(8) The bill requires federal facilities to 

clean up. I have felt for some time that the 
federal government should set an example 
for the nation. Yet, I have discovered that 
the federal government often not only is not 
a model, but actually is a major polluter in 
some areas. This has to stop. President Nixon 
has issued an executive order requiring fed
eral facilities to clean up, and these steps 
are overdue and indeed welcome. 

(9) The bill authorizes increased research 
relating to fuels and vehicles. 

{10) The bill authorizes research concern
ing the health effects of air pollution. Re
cently the Senate adopted a Smith-Murphy 
amendment to the Regional Medical bill, 
calling for a report by the Secretary of 
Health, Education, and Welfare on the health 
consequences of pollution. Certainly, we need 
to know more about this aspect of the prob
lem. 

(11) The bill authorizes the Secretary of 
Health, Education, and Welfare to abate any 
pollution that presents an imminent and 
substantial danger to health. 

{12) The bill prohibits the federal govern
ment from entering contracts with any com
pany under an abatement order or found to 
have knowingly violated air quality laws. 

{13) The bill provides for necessary pen
alties and controls to make certain that the 
standards, goals, and intent of the bill is 
carried out. 

(14) The bill establishes an Office of Noise 
Abatement and Control in the Department 
of Health, Education and Welfare. Although 
it is clearly understood that if the Environ
mental Protection Agency as proposed by 
the President is established, this noise pollu
tion function would also be transferred. 

Earlier I predicted that the 70's would 
become known as the Decade of Environ
ment. It is not coming any too soon. The 
President, as his first official act of 1970 
signed into law the National Environmental 
Policy Act of 1970, establishing a three-mem
ber White House Council on Environmental 
Quality. In April, S. 7, the Water Quality 
Improvement Act, which I cosponsored was 
enacted. In addition, the President has pro
posed the creation of a new environmental 
Protection Agency to coordinate, centralize 
and accelerate the Nation's pollution fight. 
This was particularly pleasing to me because 
I had earlier cosponsored with Senator Scott 
S. 3388, a bill proposing a similar national 
agency. I have written the President urging 
that this agency be located in California. 
I ask unanimous consent that my press re
lease on this subject be included into my 
remarks. The Senate on September 1, passed 
the Environmental Quality Education Act 
which I supported to establish education 
programs to encourage and enhance environ
mental quality. The bill the Senate is con
sidering today will probably rank as the 
most significant anti-pollution legislation 
passed by the Congress. 

So, Mr. President, the air pollution prob
lem is far more today than a soientific curi
osity or a favorite topic for jokes. It is a 
national disgrace and a menace to the health 
and welfare of our people. We have already 
reached that point in our lives when vast na
tional regions are being affected by enormous 
contaminated air masses. In 1966 I warned 
the Senate Subcommittee on Air and Water 
Pollution that "time is running out." I said: 
"In my judgment the pollution problem is 
one of the moot serious domestic problems 
facing our country today. While serious, it 
is not yet critical. The time is not on our 
side. It is running out. The delay will not 
only be costly in terms of dollars, but even 
more important, Will be the possible detri
ment to human health and the interference 
with the general well-being of our society." 

Mr. President, time now has run out. It 
is, as President Nixon has declared, "now or 
never" in our battle against pollution. We 
have reached that point and that time in 
our history when we must call a halt to the 
fouling of our environment. We must pro-
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vide our citizens with the quality of air that 

they rightly demand and deserve. S. 4358 
should do the job. 

The PRESIDING OFFICER. Who 
yields time? The bill is open to further 
amendment. 

AMENDMENT NO. 930 

Mr. COOPER. Mr. President, I call up 
my amendment No. 930. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk proceeded to read 
the amendment. 

Mr. COOPER. Mr. President, I ask 
unanimous consent that further reading 
of the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered; and, without 
objection, the amendment will be printed 
in the RECORD. 

The amendment is as follows: 
On page 63, beginning on line 23, strike 

out all through line 4 on page 64, and insert 
in lieu thereof the following: "and shall 
be so warranted for the lifetime of such 
vehicle or engine. Fifty thousand miles shall 
be taken as the basis for the lifetime of a 
vehicle or engine under this section. As a 
condition to the obligation of manufacturers 
to correct defects in deisgn, manufacture, or 
assembly, manufacturers may require the 
ultimate purchaser and subsequent purchas
ers of such vehicle or engines". 

On page 64, line 12, strike out the words 
"adjustment, operation". 

Mr. COOPER. Mr. President, amend
ment No. 930 is an amendment pro
posed by myself and Mr. BAKER and Mr. 
GURNEY. It arose out of the discussion 
in the committee, and I shall explain 
briefly its purpose. I am not going to ask 
for a vote, but I do think some record of 
the issues shoud go into this debate. 

The bill provides for a comprehensive 
warranty by the manufacturer running 
in favor of any purchaser or subsequent 
purchaser. The warranty, as I see it, is 
a warranty that the design and the man
ufacture of the system and parts in the 
car which were designed to control pol
lutants will be effective in favor of any 
initial purchaser or subsequent pur
chaser. In addition there is language in 
the bill which extends the warranty to 
include "performance". It would seem 
to me that such warranty would not only 
guarantee the design and equipment of 
the car itself but also would guarantee 
operation by the owner of every car, in 
effect, perhaps a hundred million car 
owners in this country. 

I must say, however, that in the dis
cussion, the Senator from Maine an
swered such issues quite persuasively. In
asmuch as I am not an automobile engi
neer or technician in any way, I can just 
say that I would not be in a position to 
rebut those arguments without more in
formation and without more help from 
other members of the committee who un
derstand engineering. 

I think there is a problem with this 
section, and I have only raised it as an 
issue but I do not think it should be de
termined on the floor of the Senate. I do 
not know whether the problem is as great 
as I thought it was in the first instance. 
I bring it up so that in conference we 
could have a full discussion. 

Mr. GRIFFIN. Mr. President, will the 
Senator yield? 

CXVI--2084-Part 24 

Mr. COOPER. I yield. 
Mr. GRIFFIN. I agree with the Sena

tor that there are serious problems in 
regard to the warranty provisions. 

Page 82 of the bill, section 215, pro
vides that warranty provisions shall be 
effective 90 days after the enactment of 
this section. 

Keep in mind that testing procedure 
to determine in the field whether or not 
the extent to which an automobile ex
haust is polluting the air have not yet 
been developed. Keep in mind that it 
has been admitted on the floor of the 
Senate over and over again that the 
technology to make it possible to comply 
with the standards written into this bill 
is not in existence today. The hope is 
that it will be developed. But the war
ranty goes into effect 90 days after the 
bill is enacted. 

I wonder whether the Senator from 
Maine could explain how it is that a 
warranty would go into effect 90 days 
after enactment in this particular 
situation. 

Mr. MUSKIE. I say to the Senator 
that since the emission standards were 
set by the Secretary under the 1965 law, 
automobiles presumably should have 
been meeting the standards. The fact is 
that they have not. 

For example, according to testimony 
of the National Air Pollution Control 
Administration-! read from the report: 

The more complete data confirmed that 
slightly more than one-half of the cars test
ed failed to meet either the hydrocarbon or 
the carbon monoxide standard. For one 
model, more than 80 percent of the cars 
tested failed one or more tests. Due to the 
small number of cars, these emission data 
were not extrapolated to 50,000 miles. How
ever, on the basis of the California data, 
one would expect that the emissions would 
tend to increase to some extent with in
creased mileage accumulation. 

So the record is that, although the 
industry has been able to get certifica
tion of the new cars and has sold them
and has sold them under the assurance 
that they were meeting the standards
the fact is that the cars are not meeting 
the standards. 

So what we are concerned about is 
not only the tests or the standards that 
the cars meet while they are in the fac
tory, but also whether or not they con
tinue to meet these standards afterward. 
We are asking the consumers of America 
to pay an extra cost, which undoubtedly 
will be imposed upon these cars, for 
cleaner cars. The only way we can as
sure them that they are getting what 
they are paying for is to impose upon 
the manufacturer a responsibility and 
an obligation to build into these cars a 
durability quality that will permit the 
cars to meet the performance standards 
required. 

We think that the warranty is essen
tial. The used car population of this 
country now numbers more than 100 
million and is increasing at the rate of 
a million and a half, discounting those 
taken off the road. If we are to clean up 
the used car population of this country, 
we have to require that new cars meet 
not only the standards on the produc
tion line but also the standards in per
formance. Unless they do, the whole ex-

ercise is useless, so far as I am con
cerned. 

Mr. GRIFFIN. Of course, the goals and 
objectives are very desirable; I'm sure 
we are all for them. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. GRIFFIN. I yield myself time on 
the bill. 

The question is, How realistic and how 
practical is the proposed legislation? 
Until now, warranties that have been re
quired, as I understand it, have related 
to workmanship and material in the 
automobile as it came off the assembly 
line. Now, under this bill, we would ex
tend the warranty far beyond that. we 
would say that not only does the ma
terial and workmanship have to meet cer
tain standards when it comes o:ff the as
sembly line-but also, that, it must still 
perform in accordance with those stand-
ards 50,000 miles later. . 

Now, the fact is that testing procedures 
with regard to exhaust emission to es
tablish whether a car, in the field, 10,000 
miles later, or 50,000 miles later, is still 
performing are not available. Is that not 
correct, I would ask the Senator from 
Maine? 

Mr. MUSKIE. May I say to the Senator 
that in the bill as presented to the com
mittee, we had a provision that the war
ranty should not be required until the 
Secretary was satisfied that the testing 
procedures were available. It was at the 
request of the industry that that was 
changed to 90 days after enactment. I 
suggested a few moments ago to the Sen
ator that I would be happy to revert to 
the committe language if that would meet 
his problem, but he was not interested. 
We are interested in relating the war
ranty and its application to the avail
ability of the appropriate testing pro
cedures. 

May I say another thing to the Sen
ator, and this is from the testimony of 
Mr. Williams of the Automobile Manu
facturers Association, in 1965, where he 
suggested that national standards be 
tested against the criteria one of them 
being, that (c)-

Control of emissions by establishment of 
performance standards rather than design 
standards. 

The industry itself emphasized from 
the beginning, until they were faced with 
this deadline, that performance should 
be the test and that it should be geared 
to the requirements of ambient air. That 
has been their case since 1967 and be
fore. 

Now that we take them up on that, 
they inject other arguments, that we 
should not insist upon performance 
standards, which they cannot guarantee, 
but that we should go only to the design 
standards, that the warranty should not 
be related to performance but to design. 

The story is different, now that we 
take them up on the guidelines they laid 
down in 1967, which we have been trying 
to follow. 

Mr. GRIFFIN. Mr. President, the goals 
and objectives of this legislation are 
fine. But I do not think that the bill 
before the Senate is very realistic. I 
agree with the Senator from Kentucky, I 
do not believe that we can rewrite this 
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measure on the Senate floor. I would of
fer an amendment, but it is almost im
po&sible to rewrite the bill in such man
ner. I hope this exchange has demol;l
strated that there are real problems m 
the bill, and I hope this will not be lost 
upon the conferees representing the 
Senate. 

Mr. MUSKIE. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD the language of the commit
tee report dealing with this question of 
the warranty. 

There being no objection, the excerpt 
from the report, ordered to be printed 
in the RECORD, follows: 

SECTION 207. VEHICLE AND VEHICLE ENGINE 
COMPLIANCE TESTING 

Section 207 would represent a significant 
departure from prior provisions !or control 
of vehicle emissions. At the present time 
compliance with national emission standards 
for vehicles and engines is determined on 
the basis of whether the average of a class 
or model complies with the standard. Sec
tion 206 continues this procedure. Under 
section 206 prototype models would be cer
tified as to compliance with standards and 
production-line sample-testing would be au
thorized to assure that the average of the 
models coming off the production line con
forms to preproduction certification. 

Under section 207, each production line 
vehicle would be required to comply with 
applicable emission standards. Each vehicle 
would be required to comply with standards 
for a 50,000-mile lifetime. The manufacturer 
would be required to warranty the perform
ance of each individual vehicle as to com
pliance with emission standards. The dealer 
would not carry any obligation under this 
provision. 

This section would provide two methods 
to determine whether or not individual cars 
w111 perform to the emission standard. First, 
the Secretary would be provided with the 
authority to test representative samples of 
vehicles on the road and, if he found that 
a representative sample of a model or class 
fails to continue to comply with the stand
ards withi-n the 50,000-mile period, he could 
require the manufacturers to recall that 
model or class for the purpose of correcting 
any nonconformity. 

The second compliance testing method 
would be triggered by the development of a 
quick test procedure. The Secretary would be 
required to develop a test which could be 
quickly and uniformly applied to individual 
vehicles on the production line and on the 
road to determine whether or not those ve
hicles comply or continue to comply with 
the standards for which they were certified. 
The quick test would have to be correlated 
with the precertification test procedure. It 
would have to be a test which could be ap
plied in a reasonable period of time related 
to the normal time for a regular vehicle in
spection. A quick test should avoid unnec
essary slowdown of production lines, unnec
essary consumer inconvenience, while pro
viding a method to determine whether indi
vidual vehicles on the road are continuing 
to meet the standards for which they were 
certified. 

The need to assure individual vehicle 
compliance became evident after sample-test
ing of vehicles on the road (both from Cali
fornia and nationally) revealed deterioration 
from conformance with the standard. 

According to testimony of the National 
Air Pollution Control Administration: 

"The more complete data confirm that 
slightly more than one .. half of the cars tested 
failed to meet either the hydrocarbon or the 
carbon monoxide standard. For one model, 
more than 80 percent of the cars tested failed 
one or more tests. Due to the small number 

of cars, these emission data were not extra
polated to 50,000 miles; however, on the basis 
of the California data. one would expect that 
the emissions would tend to increase to some 
extent with increased mileage accumula
tions." 

This bill would require the American peo
ple to make a substantially greater invest
ment in motor vehicles to assure that air 
quality standards are implemented. This in
vestment would be defensible only if the 
emission control systems continued to con
form to standards for the lifetime of the 
vehicle. Substantial deterioration from the 
emission standard would mean that the 
manufacturer was not designing emission 
control systems which meet the intent of this 
legislation. It would mean that air qual
ity standards in regions throughout the Na
tion would not be effectively maintained, and 
it would mean that potentially billions of 
dollars of consumer investment would be to 
no purpose. 

The Oommittee has no reason to helieve 
that emission controls would be inexpensive. 
The automobile industry has indicated that 
achievement of the 1975 standards set by 
the bill would be-costly-whether such stand
ards were achieved through cleaning up the 
internal combustion engine or through de
velopment of an alternative power source. 

The manufacturers informed the Commit
tee that they would not be able to guarantee 
conformity with emission standards for the 
anticipated 10-year life of a vehicle. The 
committee blll provides that 50,000 miles 
would be the maximum that a vehicle would 
be required to conform to t he standards for 
which it was certified. The COmmittee bill 
would provide that a manufacturer may re
quire reasonable evidence of proper mainte
nance of a vehicle and must provide writ
ten instructions on maintenance, adjust
ments, service and operation. The Committee 
hopes that, if the motorist complied with 
these instructions, emission controls would 
not deteriorate after 50,000 miles to the ex
tent that ambient air quality would be 1m
paired. The Committee further expects the 
manufacturer to endeavor to either improve 
the quality control of emission systems or 
explore better ways to assure continued com
pliance beyond 50,000 miles of use. 

The warranty required by this section 
would not become effective until 90 days 
after enactment of this Act. This delay would 
be needed so that the manufacturer could 
prepare instructions for the motor vehicle 
purchaser. The Committee expects these in
structions to be reasonable and uncompli
cated. They would have to be approved by 
the Secretary. During such time a.s the war
ranty provisi.on is effective, vehicles manu
factured a!ter that date would be required 
to comply with present standards. Vehicles 
manufactured in future years would have 
to be warranted to comply with such stand
ards as may be applicable. 

The Committee intends that the public 
should be made aware of the actual cost not 
the manufacturer's price of any air pOllu
tion control equipment and warranty. While 
the Committee recognizes that separation of 
specific costs for a.ir pollution control may be 
difficult, it is quite likely there would be a 
ma.rked increase in cars in 1975. To the extent 
that such costs are attributed to the control 
of air pollution emissions the Committee in
tends that those increases be the actual cost 
of the air pollution systems involved. 

The COmmittee also recognizes the diffi
culty in any recall provision of notifying the 
owners of vehicles. The burden would be 
placed on the manufacturer to notify both 
the initial and subsequent purchasers of 
vehicles. The Cmnmittee expects that the 
manufacturer would not only depend on the 
files of the franchise dealer, but would, to 
the extent practicable, use State motor vehi
cle department registration files to obtain 
the names and addresses o! subsequent pur-

chasers of cars. By establishing a 50,000 mile, 
no year lifetime for the purpose of warranty, 
the Committee did not intend to relieve the 
automobile manufa"turers of their respon
sibility to notify owners of older cars. The 
50,000-mile periOd can be assumed to be 4 
to 5 years and the manufacturer should be 
expooted to notify any owner of a vehicle that 
is five years old or less as to failure to con
tinue to perform to the standard. A decision 
not to require the manufacturer to repair the 
vehicle could be made after notice and after 
finding that the vehicle had exceeded the 
50,000-mile warranty period. 

Mr. MUSKIE. Mr. President, let me 
make clear precisely what it provides. It 
provides that there shall be a manufac
turer's warranty of performance for 
50,000 miles. 

Throughout discussions with the in
dustry over the past 6 or 7 years, that is 
what they were stating, 50,000 miles. 
They do not consider that technology 
would be effective or worthwhile, in 
terms of cost to the consumer, unless it 
meets the 50,000-mile test. So we are 
asking for that, because unless automo
biles will perform for a practical propor
tion of their life, meeting standards ini
tially may not be worthwhile. Fifty thou
sand miles is not all their life, 100,000 
miles being nearer to a measure of the 
life of a motor vehicle, but we have taken 
50,000 miles, comparable to the 50,000-
mile guarantee some companies gave us 
a few years ago on the drive train and 
the lubrication question, and we have 
used that 50,000-mile test on perform
ance. 

We understand, of course, that per
formance depends at present as well 
upon the extent to which the operator 
maintains his car. We have said in the 
report, and made it clear in the language 
of the bill, indeed, that unless the indi
vidual operator meets the manufactur
er's instructions with respect to main
taining the car as it relates to the clean 
air provisions of the automobile, the 
warranty will not be available to the 
owner. That is the language of the bill. 
It was written into the bill, on page 64. 

May I read it? 
As a condition to the obligation of manu

facturers to correct deficient performance, 
manufacturers may require the ultimate 
purchaser and subsequent purchasers of 
such vehicles or engines (a) to provide rea
sonable evidence of the time when such ve
hicles or engines were first placed in regular 
service and (b) to provide reasonable e'Vi
dence that prescribed maintenance, adjust
ment, and service requirements and sched
ules have been observed. The Inanufa.cturer 
shall furnish with each vehicle or engine 
written instructions for the proper mainte
nance, adjustment, operation, and service by 
the owner or operator. 

In addition, Mr. President, the bill 
provides grant-in-aid programs to States 
and communities to develop inspection 
programs and services comparable to the 
safety inspection services programs, that 
enable both operator and manufacturer 
to stay on top of the maintenance prob
lem. That is the key. The industry has 
recognized that, from the time of its 
1967 testimony and before. We have 
merely responded to that concern of 
theirs. 

We understand that it is not pres
ently possible to build a maintenance-
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proof, clean car, but that it is possible
with the use of a system that is built 
with some durability in it and some 
responsibility imposed upon the opera
tor-to assure reasonably clean opera
tion of such an automobile. We have to 
have the two. One without the other 
is like a one-legged man. 

Mr. ALLO'IT. Mr. President, will the 
Senator from Maine yield me some 
time? 

Mr. MUSKIE. I yield 5 minutes to the 
Senator from Colorado. 

The PRESIDING OFFICER <Mr. 
PACKWOOD). The Senator from Colorado 
is recognized for 5 minutes. 

Mr. ALLOTT. Mr. President, I think 
we are all trying to get a.t the same 
thing, but on this subject, which I had 
not intended to speak on, that the Sena
tor from Maine was discussing, it raises 
some questions in my mind. 

First, where is an operator going to get 
the maintenance necessary to keep his 
car operating at the supposed level as 
when he purchased it? 

My experience with various cars, and 
I am sure it is no different from anyone 
else's in the Senate, is that, to secure 
competent maintenance on a car at the 
present time in any respect is almost an 
impossibility. In fact, even for rather 
simple operations, it is nothing unusual 
to have to take back the car two or three 
times. 

So, that is a weak spot in the bill. 
Whether we can do anything about it, 
I do not know, but it certainly is a weak 
spot in the bill. 

We are assuming that the automobile 
manufacturers are able to develop the 
kind of emission controls as contem
plated in the bill either by 1975 or 1976. 
Yet, we still would have another problem. 

For example, if I am delivered a car in 
Washington, D.C., which contains the 
so-called proper emission controls, and 
it is in working condition and perform
ance and up to the standards which have 
been set, and I drive that car to Denver, 
Colo., that car will no longer meet those 
qualifications which held in Washington, 
D.C. 

On the other hand, when I reach Den
ver, if I am fortunate enough to find a 
garage in which I can get the emission 
controls on the car corrected so that they 
meet the standards when the car was 
delivered to me, I still have a problem 
when I leave and drive to, say, Vail or 
Dillon, and I cross two mountain passes, 
one of which is a few thousand feet, 
under 12,000 feet, and the other is in 
excess of 11,000 feet, the car will not 
meet the emission standards there. 
Therefore, under the provisions of the 
bill, I am contributing to a violation of 
the bill and its purposes. Because one 
simply cannot create an emission con
trol which will be workable at sea level, 
at 5,000 feet, at 11,000 feet, or at 12,000 
feet or, again, at 8,500 feet. 

I do not know whether this means that, 
as an operator I would have to-and this 
would affect a lot of people in my State
have my car taken to a garage at each 
change of altitude, but there are factors 
like this-although I have not gone ex
tensively into consideration of the bill-
which have to be considered. As I say, the 
first thing which concerns me is the abil-

ity of an operator of a vehicle to get it 
adequately cared for and the second 
thing is the change in climatic condi
tions. The car is affected by climatic con
ditions and not just by altitude. The 
change in emission in any particular 
application of a car is caused by a change 
in climate and a change in altitude. 

Mr. GRIFFIN. Mr. President, will the 
Senator yield rather briefly? 

Mr. ALLOTT. I yield. 
Mr. GRIFFIN. Mr. President, I want 

to clear up something I said earlier. At 
one point I believe I indicated that are 
no testing procedures available at the 
present time. That was an error. It is 
possible to test the exhaust of a car now. 
But I am told that it takes $50,000 worth 
of equipment, several highly trained 
technicians, and 13 hours of time for 
each test of each car. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. GRIFFIN. Mr. President, I yield 
myself 5 minutes. 

The PRESIDING OFFICER. The Sen
ator from Michigan is recognized for 5 
minutes. 

Mr. GRIFFIN. Mr. President, I am re
ferring to the kind of a test that would 
be necessary to determine the perform
ance level after 10,000 or 50,000 miles. 

Mr. ALLOT!'. That is on an individual 
car. 

Mr. GRIFFIN. That is on one individ
ual car. Now, what is lacking and needed 
is a quicker, more convenient, and cheap
er way of testing. 

Although the bill itself does not say 
anything about this, the committee re
port contemplates that the Secretary of 
Health, Education, and Welfare, hope
fully, will develop some quick testing pro
cedure--a procedure not available at the 
present time. In the meantime, there are 
no practical testing procedures. 

There is no indication in the bill as to 
who would pay the cost, how it is to be 
paid, or who would provide the equip
ment. However, the warranty provision 
goes into effect, nevertheless, 90 days 
after enactment of the bill. 

Mr. ALLOTT. The Senator is correct. 
However, it is the Senator from Michi
gan and I, the users, who are going to 
pay for the testing and for whatever 
controls are put on the car. There can be 
no question about this. That is true of the 
American people in this whole area of 
environment, ecology control, and so 
forth. 

There is no use in kidding ourselves. 
The American people will be spending a 
lot more for a lot of products in order 
to have the industries meet the stand
ards that Congress is promulgating now. 
I think they are proper. I think we are 
proceeding in the right direction. How
ever, it is John Q. Public who pays and 
who will pay for the testing and for the 
maintenance and all the rest of it. 

Mr. MUSKIE. Mr. President, in re
sponse to the point made by the dis
tinguished Senator from Michigan, the 
committee has long been aware of the 
need for a quickie test, so-called. This 
is why we geared the warranty provi
sion to such time as the Secretary is 
satisfied such a test exists. The 90-day 
provision that is in here now, and that 
might be in effect imposing the require-

ment on the industry before such a test 
is developed, is at the insistence of the 
industry. 

I repeat that the bill proposed by the 
committee would have been geared to 
the establishment of a quickie test. 

I have no objection to modifying the 
bill to return it to what it was. I assume 
that the industry had some reason for 
insisting upon the 90-day provision. 

With respect to the points made by 
the Senator from Colorado, he says that 
the points he made reflect the weakness 
of the bill. I take issue with that state
ment. The weaknesses that are reflected 
are endemic in the industry and the in
ternal combustion engine. 

The industry itself has recognized this 
over the years. And it has constantly 
striven to make the automobile main
tenance-proof. It has undertaken to 
stretch out the life of the lubrication 
system, to reduce the number of times 
or the frequency of lubrication, and 
so on. 

The industry recognizes that the Amer
ican motorist is not a good maintenance 
engineer. Therefore the industry has 
worked to make the car maintenance 
proof. 

I think the greatest problem the in
dustry faces is the shortage of mechanics 
across this country. As a matter of fact 
if there were sufficient mechanics and if 
each owner followed the particular main
tenance schedules of the automobiles 
without any new technology or new de~ 
vices, they would be substantially cleaner 
vehicles. I do not know the extent to 
which they might be cleaned up, but I 
suspect that 50 percent might not be a 
bad target at which to shoot. That is be
cause of maintenance problems. 

We cannot by legislation remake the 
automobile industry. We brought pres
sure on the industry from the beginning, 
7 years ago, to press with urgency, not 
merely for control of the internal com
bustion engine, but for the electric auto
mobile, the external combustion engine, 
and other ideas that might develop in 
order to get away from the problem of 
the internal combustion engines. That is 
because the internal combustion engine 
has greater maintenance problems than 
the electric or the external combustion 
engine would if it were developed. 

The industry likes the internal com
bustion engine. It likes the comfort and 
the conveniences it has built into it. 

The pending bill does not say to the in
dustry. "You have to stick with this." It 
does not say that Congress is committed 
to the internal combustion engine. 

We cannot solve the problem of what
ever technology the industry chooses to 
put its bets on. All we can do is to set the 
standards. 

The automobile industry has created 
all of the problems from the top to the 
bottom. The corner service station is re
lated to the fact that Detroit built an 
automobile with an internal combustion 
system. 

The dealer on Main Street is a product 
of the manufacturer in Detroit. He gets 
his franchise from them. He gets the 
manufacturer's requirements as to what 
kind of building he should construct, 
what kind of service he should provide. 
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The key to controlling the situation is 
in Detroit. As a matter of fact, the Sen
ator from Tennessee <Mr. BAKER) has 
persisted in making the point that it is 
not for us to say how these things should 
be done, but rather what performance 
standards are to be met. 

So, if the bill is weak in not providing 
for the solution of the maintenance prob
lem, I would welcome an amendment 
that would cure that weakness. But I do 
not think there is any way of writing a 
law that will create maintenance capa
bility all across the country. Only the 
automobile industry can do that. 

Mr. ALLOTT. Mr. President, I would 
have to take exception to the statement 
about the automobile industry, because 
I think the internal combustion engine 
has resulted in great efficiency. The 
torque, the r.p.m., speed of pickup, all of 
those factors are things that the Ameri
can people have demanded. 

Mr. MUSKIE. Mr. President, they have 
demanded it because of the automobile 
industry's advertising. There is plenty 
of testimony to the effect that we do not 
need power built into the automobiles. 
The appetite for the power has been 
stimulated by advertising. 

The Senator knows that if the industry 
had chosen to put its muscle behind low 
power cars, lighter cars, cheaper cars, 
emission-free cars, it could have sold 
them. Does the Senator from Colorado 
doubt that? 

Mr. ALLOTT. I think only within limits 
could they have done that. My feeling is 
that what the automobile industry has 
·done is to meet the demand of the 
public. I admit, they have advertised and 
promoted the product just as one would 
promote suds or some other kind of de
tergent. This is part of the American way 
of life. 

Mr. MUSKIE. Mr. President, I can re
call driving an automobile back in the 
mid-thirties--

Mr. ALLOTT. Mr. President, I will get 
the floor later if the Senator wants it. 

Mr. MUSKIE. I thought the Senator 
had yielded the floor . I had gotten the 
floor and was speaking and the Senator 
from Colorado interrupted to ask me a 
question. 

Mr. ALLOTT. The Senator yielded to 
me. It is all right. 

Mr. MUSKIE. Mr. President, I can 
recall driving my first automobile. It 
had 100 horsepower. I cannot recall de
manding 200. I cannot recall even think
ing about it until the industry put it in 
my mind. 

Mr. President, now I insist on some
thing at least that powerful or more. The 
idea did not originate with me, but wlth 
the industry. I must say I enjoy it. 

I say to the Senator that this bill is 
not directed only to the automobile in
dustry. This bill is going to require that 
the American motorist change his habits, 
his tastes, and his driving appetites. Of 
course, he has to, if we are to revert to 
a lighter car and a lower powered car. 
Those two factors, without any tech
nology, could drastically reduce emission. 
The consumer also must make sacrifices 
in addition to those made by the manu
facturer. So it is rather pointless to argue 
about whether the appetite rose in in-

dustry advertising or within the minds of 
consumers. The fact is both must now 
modify their concept of what temorrow's 
automobile should be. 

Mr. GRIFFIN. Mr. President, I yield 5 
minutes on the bill to the Senator from 
Colorado. 

The PRESIDING OFFICER (Mr. 
BAYH) . The Senator from Colorado is 
recognized. 

Mr. ALLOTT. Mr. President, I want to 
say in response to what has been said 
here that I am sorry there really is only 
one authority on automobiles on the floor 
although apparently there are others 
who have driven a little bit. 

Mr. MUSKIE. Would the Senator iden
tify the authority? 

Mr. ALLOTT. Would the Senator re
peat his question? 

Mr. MUSKIE. Would the Senator iden
tify that exclusive authority? I had not 
recognized it. 

Mr. ALLOTT. I haye been listening to 
him for a little bit here. 

Mr. President, I am frank to say, to 
get back to this matter, we will have sev
eral problems and one will be with main
tenance. I think if it were possible today 
to check the personal car of each Sena
tor, I would doubt very much if any is 
operated within 75 percent of its speci
fications. It is impossible to get repairs 
to get them to operate at much more than 
that-maybe 80 percent, and I am being 
kind at that. That is the point I make. 

In the operation of this particular 
matter one cannot apply the same 
standards to an automobile here and an 
automobile that is driven to Denver or 
over into the mountains, and have that 
car meet the standards that it did when it 
was originally made and delivered, even 
if it were 100 percent. No one can deny 
that. No automotive engineer that I 
know of anywhere in the country will 
deny it. 

Second, I do think that we have to 
think not only in terms of what is going 
to happen to our engines when we have 
to drive them across the country, but we 
have to think of maintaining them. 
These are the two points I make. Noth
ing I have heard convinces me other
wise, and I am susceptible to being con
vinced. I would like to hear if there are 
answers to those points. 

But what are we going to do with 
people who have the kind of country we 
have in Colorado where one goes from 
3,000 feet in some parts of our State to 
12,000 feet, and 12,000 feet is nothing 
unusual in our State; and then, the car 
will have to be adjusted every 5 miles as 
it goes up 1,000 feet. These are the prob
lems we face. 

I do not say the bill is wrong for that 
reason, but there are problems we have 
to face and it does not do any good to 
say the automobile industry inflicted 
this on us. 

Mr. HART. Mr. President, may I have 
3 minutes? 

Mr. MUSKIE. I yield 3 minutes to the 
Senator from Michigan. 

Mr. HART. Mr. President, getting 
back to the testing requirements, my 
able colleague from Michigan raised a 
point I thought was completely valid; 
namely, that the obligation becomes ef-

fective 90 days after enactment but 
there is not available presently the 
means within reason to make the tests. 

I was surprised to hear from the able 
Senator from Maine that originally he 
had shared that concern but the com
mittee had changed the language at the 
specific request of the automobile man
ufacturers. 

None of us claims infallibility about 
anything, but I wonder if Detroit, given 
the opportunity for second thoughts on 
this, would not agree with my colleague 
from Michigan, that the original posi
tion of the committee would be much 
more desirable. Under the original lan
guage the obligation would not become 
applicable until 90 days after there was 
available reasonably the means for a 
test. The Secretary would be obliged to 
make an executive finding, that such a 
test existed before the obligation would 
arise. 

Mr. GRIFFIN. Mr. President, will the 
Senator yield? 

Mr. HART. I yield. 
Mr. GRIFFIN. I do not know. I take 

the Senator from Maine at his word. I 
do not know what the position of the 
industry was before his committee. I 
find it inconceivable that they would ask 
for a warranty to go into effect 90 days 
after enactment if there was a provision 
in the bill that said it would not go into 
effect until a certain testing procedure 
was developed; and we have no idea at 
the present time how long it will take to 
develop. 

Mr. HART. I find in the committee 
report language to suggest it was in
deed the committee's original intention 
and, for some reason, apparently at De
troit's request they put in the require
ment that it go into effect 90 days after 
enactment. We find in the report on page 
29, fourth paragraph, this language: 

The second compliance testing method 
would be triggered by the development of a 
quick test procedure. The Secretary would 
be required to develop a test which could 
be quickly and uniformly applied to indi
vidual vehicles on the production line and 
on the road to determine whether or not 
those vehicles comply or continue to comply 
with the standards for which they were 
certified. 

Mr. GRIFFIN. If I may pursue this 
further, when we talk about the Secre
tary developing quick tests, I wonder if 
anybody, including the Senator from 
Maine, has any idea how much it will 
cost to make quick tests available all 
over the country and how long it will 
take. 

Mr. MUSKIE. If we knew we would 
not need to give the Secretary discre
tion, would we? 

Mr. HART. But we have not given him 
discretion in the bill as reported. 

I feel it would be preferable to state 
something on the order of: 

Within 90 days after the Secretary estab· 
lishes methods and procedures for the tests 
required that this obligation be established. 

I cannot understand why that is not 
in the interest of the manufacturers and 
all dependent on the industry. 

Mr. MUSKIE. I find that language 
completely acceptable. I agree it is ask
ing a great deal to impose a warranty 
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before we have a test to measure 
whether or not the warranty is being 
violated. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. MUSKIE. I yield myself another 
5 minutes. 

The PRESIDING OFFICER. The Sen
ator from Maine is recognized for an
other 5 minutes. 

Mr. MUSKIE. I would be perfectly 
agreeable. May I suggest that here are 
three Senators discussing this matter. 
Why do we not decide what should be in 
the bill and recommend it to the Senate? 
We seem to be in agreement. I am for it 
and the two Senators are for it. 

I suggest we offer the amendment to 
the bill and let the Senate act on it. 

Mr. GRIFFIN. I would support the 
amendment. It is a small step in the right 
direction, but it points out how ridiculous 
this portion of the legislation is. 

Mr. MUSKIE. Mr. President, if the 
Senator will yield, as compared to what 
the committee had in the bill, if it has 
become ridiculous because of this pro
vision, the source of the ridiculousness is 
not the committee. 

Mr. GRIFFIN. Mr. President, I yield 
myself 5 minutes. 

It is ridiculous to say a warranty shall 
be effective 90 days after enactment when 
there is no testing procedure available. 
It would also be ridiculous to say the war
ranty provision would be effective 90 
days after the Secretary develops a quick 
test, whatever that is, when we have no 
idea if this quick test can be made avail
able throughout the country in 90 days, 
how much it would cost, or what would be 
involved. It is legislating in the dark, and 
it is ridiculous. 

Mr. HART. Mr. President, let us take 
the small step, anyhow. 

I would offer as an amendment the 
addition of this language beginning on 
page 63, at line 19, striking nothing, but 
inserting prior to the language appearing 
on line 19: 

Within 90 days after the Secretary shall 
have established feasible methods and proce
dures for making tests as required by sub
section (b)-

And, as a necessary conforming 
amendment, I am advised that a change 
on page 82, line 10, would be required; 
namely, deleting the reference to "207 
(c)". 

I would inquire of the manager of the 
bill--

The PRESIDING OFFICER. The 
Chair is advised by the Parliamentarian 
that an amendment is pending. 

Mr. COOPER. Mr. President, I yield 
myself 1 minute. 

The PRESIDING OFFICER. The Sen
ator from Kentucky. 

Mr. COOPER. I am withdrawing my 
amendment to amend section 207. I 
think the discussion that insued follow
ing my calling it up indicates some of the 
problems that we had in the committee. 
Since I am no engineer-in fact, since 
1936, I have not owned a car, nor have 
I driven a car in 20 years-! think there 
are problems in the warranty amend
ment. However, trying to separate the 
warranty as between a construction and 
design warranty from a warranty which 

would extend to performance of auto
mobiles driven by 100 million drivers is 
extremely di:fficul t. 

There are provisions in the bill which 
seem to put pressure on the manufac
turers to produce a design which will last 
50,000 miles or the life of the car. These 
include certification by the Secretary; 
second, a provision that it will require 
testing on the production line; third, a 
provision that the Secretary can test 
it at any time; fourth, that the Secre
tary can order recall of any number of 
cars from any number of owners; and 
finally, penalties of up to $10,000 if a car 
is put in commerce which will not meet 
these standards. 

So it seems to me there was a question 
as to whether there should be a perform
ance warranty. As I have said, my knowl
edge is not sufficient to comprehend it. 
With other problems of the committee, 
we may not have gone into it as fully as 
we could. I wanted to raise the matter 
because I think it is proper that we have 
some further discussion of it in confer
ence; but I withdraw the amendment. 

The PRESIDING OFFICER. The 
amendment of the Senator from Ken
tucky is withdrawn. 

Mr. HART. Mr. President, I offer an 
amendment providing that the following 
language be inserted on line 19, page 63: 

Within 90 days after the Secretary shall 
have established feasible methods and proce
dures for making tests as required by sub
section (b)-

The PRESIDING OFFICER. Will the 
Senator send his amendment to the desk? 

Mr. HART. Mr. President, this amend
ment is offered by my colleague from 
Michigan <Mr. GRIFFIN) and myself. 

The PRESIDING OFFICER. The 
amendments offered by the Senator from 
Michigan will be stated. 

The legislative clerk read the amend
ments, as follows: 

On page 63, line 19, after "(c)", insert 
"Within 90 days after the Secretary shall 
have established feasible methods and pro
cedures for making tests as required by sub
section (b),". 

On page 82, line 10, strike out "207 (c),". 

The PRESIDING OFFICER. Who 
yields time? 

Mr. MUSKIE. Mr. President, as I have 
already indicated, I am willing to ac
cept this amendment. I am happy to 
yield back my time. 

Mr. HART. Mr. President, I think I 
have indicated that the amendment is 
offered both by myself and my colleague 
(Mr. GRIFFIN). 

I yield back my time. 
The PRESIDING OFFICER. All time 

on the amendment having been yielded 
back, the question is on agreeing, en 
bloc, to the amendments offered by the 
Senator from Michigan <Mr. HART) for 
himself and Mr. GRIFFIN. 

The amendments were agreed to en 
bloc. 

Mr. COOPER. Mr. President, I call up 
two amendments which were to be of
fered by the Senator from Tennessee 
<Mr. BAKER), but which have not yet 
been called up. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read the amend
ment, as follows: 

On page 90, line 24, after the word "know
how" insert the following: "which is being 
used or intended for public or commercial 
use and". 

Mr. COOPER. Mr. President, it was 
necessary for the junior Senator from 
Tennessee <Mr. BAKER) to leave the city. 
Prior to his departure he sent to the desk 
two amendments to modify section 309 
regarding mandatory licensing. I under
stand he discussed the amendments with 
the manager of the bill <Mr. MusKIE) 
and the manager on the minority side 
(Mr. BoGGs). I believe there is no opposi
tion to the amendments. The Senator 
from Tennessee asked if I would call the 
amendments up for adoption and in
clude for the RECORD his statement in 
support of the amendments. 

To the extent that section 309 covers 
all know-how and trade secrets known 
to the owner of my patent, know-how 
or trade secret, it is too broad to be 
meaningful. It is important that any 
know-how or trade secrets used in the 
manufacture of commercially available 
devices, vehicles or engines be licensed, 
but it would be unworkable to require 
all industries to disclose all know-how 
and trade secrets, whether used com
mercially or not. 

Thus, the section should be limited to 
know-how or trade secrets used com
mercially, whether or not the section is 
limited to the industries covered in title 
II. 

Mr. MUSKIE. Mr. President, I dis
cussed this amendment with the Senator 
from Tennessee and the Senator from 
Kentucky. The American Bar Associa
tion patents section raised this question. 
It is a technical matter. I am perfectly 
willing to accept the amendment, and 
also the next amendment which I think 
the Senator will offer. I think there is no 
objection on the part of the committee. 

The PRESIDING OFFICER. Do Sen-
ators yield back their time? 

Mr. MUSKIE. I yield back my time. 
Mr. COOPER. I yield back my time. 
The PRESIDING OFFICER. All time 

on the amendment having been yielded 
back, the question is on agreeing to the 
amendment offered by the Senator from 
Kentucky. 

The amendment was agreed to. 
Mr. COOPER. Mr. President, I send to 

the desk the other amendment which was 
intended to be offered by the Senator 
from Tennessee <Mr. BAKER). 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read the amend
ment, as follows: 

On page 92, beginning at line 7: strike out 
the subsection (c) and subsection (d) and 
insert the following new subsections: 

"(c) If the owner of any United States 
letters patent, patent application, trade se
cret, or know-how and any applicant for ali
cense thereunder pursuant to subsection (a) 
are unable to agree upon reasonable royalties 
to be charged under such license or upon 
any other provision which might be included 
in such license pursuant to subsection (b), 
either party may seek a declaration of the 
amount of royalties to be charged or any 
other provision of such license in an action 
for declaratory judgment under sections 
2201 and 2202 of Title 28 of the United States 
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Code in a court of competent jurisdiction 
regardless of the amount in controversy or 
the citizenship of the parties. 

" (d) The court, in issuing any order or 
judgment on any action brought pursuant 
to subsection (c) of this Section may award 
or apportion the cost of litigation, including 
reasonable attorney and expert witness fees 
whenever the court determines that such 
action will do justice in the case. 

"(e) Nothing in this section shaH be con
strued to grant an exemption from the anti
trust laws of the United States or any judg
ments, ordered or decreed thereundC'r." 

Mr. COOPER. Mr. President, this is the 
other amendment that was to have been 
offered by the junior Senator from Ten
nessee <Mr. BAKER). He asked me if I 
would call it up. He informed me that he 
had discussed it with the manager of the 
bill (Mr. MusKIE) and the manager on 
the minority side <Mr. BoGGS). 

Senator BAKER has an explanation of 
some length, which I shall not read in 
full but summarize it in substance, as I 
understand it. Under this section of the 
bill if there were a matter which came 
to ~bitration as to royalties, it would be 
resolved through the rules of the Ameri
can Arbitration Association. Senator 
BAKER's amendment would provide for 
substituting a judicial declaratory judg
ment approach to resolve royalty dis
putes in the place of the compulsory 
arbitration route. 

I ask unanimous consent that the 
complete statement of the Senator from 
Tennessee be printed in the REcoRD. 

There being no objection, the state
ment was ordered to be printed in the 
RECORD, as follows: 

DECLARATORY JUDGMENT ROUTE 

Section 309 (c) of the bill, as amend~ in 
Committee, deviates from other proviswns 
of the bill with respect to the manner in 
which disputes arising under the act should 
be resolved. It heaps compulsory arbitration 
upon compulsory licensing, without any right 
of judicial review. 

The bill provides for arbitration under the 
rules of The American Arbitration Associa
tion then in effeot. Congress has no control 
over those rules and they may be changed 
over night without Congressional control or 
approval. On the other hand, the rules under 
which the federal judiciary operates are sub
ject to control by Congress and the proce
dures available in the Federal Courts under 
the declaratory judgment statute are well 
established and adapted to resolve disputes 
over such things as royalty rates and protec
tion of know-how and trade secrets against 
disclosure to unauthorized persons. 

The purpose of substituting the declara
tory judgment route for the compulsory arbi
tr81tion route, is not only to utilize well 
known, established procedures in the 
Federal Courts but also to establish legal 
precedents to aid in the implementation of 
the legislation. 

UtllizS~tion of the federal judiciary will 
also maintain a balance between the Execu
tive Branch and the Judiciary in implementa
tion of all of the provisions of the act instead 
of relegating the determination of legal re
lationships to lay arbiters outside the frame
work of our national government. · 

The provision !or awarding or allocating 
costs, attorney and expert witness fees _as 
substantially rtJhe same as that set forth m 
Section 304(b) with respect to ci>tizen suits 
and allows for the application of equitable 
principles in allocating such coats to prevent 
injustice. 

Mr MUSKIE. Mr. President, I have 
already indicated that I have discussed 

this matter with the Senator from Ten
nessee and the Senator from Kentucky. 
This is another amendment in response 
to questions raised by the section of the 
American Bar Association dealing with 
this subject. I think it makes sense. I 
support the amendment, and I yield back 
the remainder of my time. 

The PRESIDING OFFICER. Does the 
Senator from Kentucky yield back the 
remainder of his time? 

Mr. COOPER. I yield back the re
mainder of my time. 

The PRESIDING OFFICER. All time 
having been yielded back, the question 
is on agreeing to the amendment offered 
by the Senator from Kentucky in behalf 
of the Senator from Tennessee <Mr. 
BAKER). 

The amendment was agreed to. 
Mr. RANDOLPH. Mr. President, I send 

to the desk an amendment, and ask for 
its immediate consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 
On page 69, line 20, insert after "except" 

the following: "In the case of vehicle or ve
hicle engines". 

On page 70, lines 22 and 23, strike "partic
ularly such control, regulations or restric
tions necessary". On line 23 after "with" in
sert "plans for the implementation of". 

Mr. RANDOLPH. Mr. President, I have 
discussed this amendment with the able 
Senator from Maine, the chairman of our 
subcommittee. 

The language of section 210, as re
ported, seemed~ me not to appear to. ful
ly reflect the mtent of the committee 
with regard to Federal preemption for 
aircraft, as well as vessels and commer
cial vehicle operations. The omission on 
page 69, line 22 of the word, "vehicle," be
fore the word "engines" clouds the preci
sion of the preemption and raises the 
question of whether States will have the 
authority to require more restrictive 
emission standards for aircraft engines 
than those established by the Secretary 
under section 202(a). This problem can 
be remedied by the addition on line 20 
after the word "except", the words: "in 
the case of vehicles and vehicle engines". 

Mr. MUSKIE. Mr. President, I think 
the amendment clarifies the intent of the 
legislation, and I support it. I yield back 
the remainder of my time. 

The PRESIDING OFFICER. Does the 
Senator from West Virginia yield back 
the remainder of his time? 

Mr. RANDOLPH. I do. 
The PRESIDING OFFICER. All time 

having been yielded back, the question is 
on agreeing to the amendment of the 
Senator froin West Virginia. 

The amendment was agreed to. 
Mr. RANDOLPH. Mr. President, I send 

to the desk another amendment, and 
ask for its immediate consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 
On page 10, line 20, insert the following 

language as a new paragraph (4) at section 
109(a}: 

"Section 109 (a) (4}: The Secretary may 
establlsn a standing consulting Committee 
for each air pollution agent or combination 
of agents published pursuant to subsection 
(a) ( 1) of this section, which shall be com-

prised of technically qualified individuals 
representative of state and local govern
ments, industry and the academic commu
nity. Such Committee shall recommend to 
the Secretary appropriate information as he 
may request on pollution control techniques 
applicable to such air pollution agent or 
combination thereof for distribution to the 
States and to appropriate air pollution con
trol agencies. Such information shall include 
(i) data relating to the technology and costs 
of emission control, (11) such data as are 
available on the latest available technology 
and alternative methods of prevention and 
control of air pollution, and (iii) data on 
alternative fuels, processes, and operating 
methods which will result in elimination or 
significant reduction of emissions." 

Mr. RANDOLPH. Mr. President, I 
have also discussed this amendment with 
the able Senator from Maine. It is my 
belief that since enactment of the 1967 
amendments to the Clean Air Act, it has 
become apparent that one of the defici
encies in the operation of the National 
Air Pollution Control Administration has 
been the agency's lack of understanding 
of industrial pollution control tech
niques. It is, of course, easy for Govern
ment to arrive at a set figure for industry 
to meet without giving due consideration 
to whether those requirements are ob
tainable on the basis of available control 
technology. 

At times Government officials may be
lieve that where the literature sets out 
a method which has been proven in the 
laboratory or in a pilot plant, then this 
method can be successfully utilized by 
industry in abating a given air pollution 
problem. This may or may not be true. 
Occasions have arisen when there has 
been a distinct conflict between inexperi
enced Government technical personnel 
and industry representatives who must 
do the "nuts and bolts" work of solving a 
given air pollution problem. For that 
reason, I believe it is important that the 
Secretary of Health, Education, and 
Welfare have the authority to establish 
standing consulting committees on the 
pollutants for which criteria have been 
issued. These standing committees would 
advise the Secretary on the appropriate 
control technology for each pollutant. 
Following the procedure specified, the 
information would then be issued to State 
and local control agencies in the form of 
a control techniques document. 

Senators have noted that we use the 
language "as he may request." Certainly 
this would be done after consultation 
with appropriate advisory committees 
and Federal departments and agencies. 

It should be emphasized that under 
the present language of section 107 (c) 
of the Clean Air Act, the Secretary of 
Health, Education, and Welfare is au
thorized to issue to the States and appro
priate air pollution control agencies in
formation on recommended pollution 
control techniques after consultation 
with appropriate advisory committees 
and Federal departments and agencies. 

All of us recognize that air pollution 
and its control is a major issue facing the 
country today. We all want to improve 
the quality of the air we breathe as 
rapidly as possible. However, in the 
process we need to use care that the con
trol methods which are recommended by 
Government are based on avallable con-
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trol technology and not merely on 
theoretical considerations. 

I sincerely believe the amendment I 
have proposed today would be helpful in 
assuring that the control techniques rec
ommended by NAPCA are practical ones 
and ones capable of being used success
fully by industry in the strenuous efforts 
which will be needed if this country is to 
solve its air pollution problems. 

I commend, as I have done on many 
occasions, the able leadership of the Sen
ator from Maine <Mr. MusKIE). I compli
ment him for the work he has done on 
this important bill. 

Mr. MUSKIE. I thank the clliitin
guished Senator from West Virginia. 

I have indicated my willingness to ac
cept this amendment. Before doing so, I 
would like to reemphasize that the con
cept of this bill as it relates to national 
ambient air quality standards and the 
deadlines for the automobile industry is 
not keyed to any condition that the 
Secretary finds technically and economi
cally feasible. The concept is of public 
health, and the standards are uncom
promisable in that connection. 

Nevertheless, under the law since 1967, 
and after the enactment of this law if it 
becomes law, there is a requirement on 
the Secretary. when he issues the criteria 
documents, to. issue, in addition, informa
tion on the technology available to deal 
with the pollutants in question. 

The amendment of the Senator from 
West Virginia would create a mechanism 
in the form of consulting committees to 
provide information to the Secretary on 
request. 

Mr. RANDOLPH. That is right. 
Mr. MUSKIE. To assist him in pre

paring those technological documents. I 
think it would be a most useful device, 
and for that reason, I support the 
amendment. 

Mr. RANDOLPH. Mr. President, com
menting just briefly further, not desir
ing to take additional time, except to 
underscore what I have said: This is not 
a matter of competition between Gov
ernment and industry. I think, actually, 
we can complement one the other in an 
effort to achieve the technology which 
is needed. 

I appreciate the reasonableness of the 
position taken by the able Senator from 
Maine. 

Mr. MUSKIE. I yield back the re
mainder of my time. 

Mr. RANDOLPH. I yield back there
mainder of my time. 

The PRESIDING OFFICER. All time 
on the amendment has been yielded 
back. The question is on agreeing to the 
amendment of the Senator from West 
Virginia. 

The amendment was agreed to. 
Mr. MUSKIE. Mr. President, I yield 3 

.minutes to the distinguished Senator 
from Kentucky <Mr. CooK) on the bill. 

Mr. COOK. Mr. President, yesterday 
the Senate took up consideration of S. 
4358, the National Air Quality Standards 
Act of 1970. All of the members of the 
Public Works Committee deserve credit 
for their tireless efforts in marking up 
and reporting out what may very well be 
one of the most significant pieces of leg-
islation of the 91st Congress. 

Of course, much attention has been 
focused on certain sections of the bill, 
such as section 202 which requires that 
1975 model automobiles achieve at least 
a 90-percent reduction from the 1970 
emission standards. 

Because of this very close examina
tion of these sections by many of my dis
tinguished colleagues, I shall confine my 
remarks to section 306, "Federal pro
curement." 

It is with great interest that I take up 
this section, because on March 20 I in
troduced S. 3614, the Federal Procure
ment and Environmental Enhancement 
Act of 1970. In essence, it would prohibit 
all departments, independent agencies, 
and other instrumentalities of the 
United States using federally appro
priated funds, from purchasing goods, 
materials and services from any person 
operating in violation of Federal air or 
water pollution control laws. On May 6 I 
testified before the Air and Water Pollu
tion Subcommittee on behalf of this 
measure-which, incidentally, was co
sponsored by 10 of my colleagues, in
cluding the distinguished senior Senator 
from Montana. Also, the distinguished 
chairman of the Air and Water Pollution 
Subcommittee introduced two major air 
and water quality bills containing simi
lar, but less comprehensive provisions. 

With three exceptions, I shall not ex
plain in detail the provisions of S. 3614. 
However, I ask unanimous consent that 
my testimony be printed in the RECORD 
at this point. 

There being no objection, the testi
mony was ordered to be printed in the 
RECORD, as follows: 

TESTIMONY OF SENATOR COOK 

Mr. Chairman, I thank this very busy and 
productive subcommittee for allowing me the 
opportunity to discuss the concept of pro
hibiting the federal government from pur
chasing goods or services from persons in 
violation of federal pollution control laws. 

On March 20, I introduced S. 3614, the 
"Federal Procurement and Environmental 
Enhancement Act of 1970," which would ac
complish this purpose by amending the 
Clean Air and the Federal Water Pollution 
Control Act. If enacted, it would prohibit all 
departments, independent agencies and 
other instrumentalities of the United States 
using federally appropriated funds from pur
chasing goods, materials and services from 
any person operating in violation of these 
two laws. It would require the establishment 
of con tract regulations and the insertion 
thereof, in all federal procurement contracts. 

Sections 13(B) (C) and 113 (B) (C) make 
mandatory the establishment of contract 
regulations, and the insertion thereof, in all 
federal procurement contracts. 

By Section (C) (1), the contractor or seller 
agrees to furnish adequate proof or com
pliance with the aforementioned air and 
water pollution acts. I would interpret this 
to mean a. simple statement of compliance. 
In the alternative, at the time of contract 
the seller agrees to implement an affirmative 
plan for compliance pursuant to those acts. 

This section takes into account those man
ufacturers who are earnestly trying to comply 
with federal pollution laws, while penalizing 
those who refuse to comply. At the discretion 
of the Secretary, it also permits the trans
action of business with those persons who 
have filed implementation schedules with 
the Federal Water Pollution Control Admin
istration and the National A1r Pollution Con
trol Administration. 

Second, upon notice of a. violation-and 
with notice to the seller-the government is 
compelled to terminate the agreement. Sec
tion (C) (2) also relieves the government of 
any damages, penalties or other liabilities. 

Third, Section (C) (3) permits the con
tinuance of a. contract, otherwise terminated, 
if the seller has implemented an affirmative 
plan or schedule pursuant to the Air ann 
Water Pollution Control Acts. 

Fourth, the last contractual requirement, 
Section (C) (4) exempts the government 
from adjusting either the contract price or 
the delivery or performance schedule due to 
continuation of the agreement under (C) 
(3). 

A distinction is made in Section (F) be
tween a. "contract directly related to a pollu
tion a.ction" and all others. Only in the for
mer would the termination, continuance, 
and exemption procedures of (C) (2), (3) 
and (4) apply. The Secretary of the Depart
ment of Health, Education, and Welfare or 
of the Department of the Interior, after con
sulting with the appropriate contracting 
agency head, determines the direct related
ness of the pollution action to the contract. 

As an example, where the "X" Supply 
Company's paper factory is violating either 
the Air or Water Pollution Control Law
all "X" paper contracts with the govern
ment are subject to immediate suspension 
and termination. However, all other "X" 
contracts supplying other office equipment 
are not subject to this immediate action. 

Section (F) is intended to prevent undue 
chaos where a. large manufacturer supplies 
a. diverse number of items to many govern
ment agencies. An immediate end to all such 
contracts may produce unnecessary adverse 
effects. Therefore, this section provides that 
such contracts not directly related "shall 
continue until completed, at which time the 
prohibition becomes effective." Consequently, 
once the government is notified that "X's" 
paper factory is an unrepentant polluter, 
henceforth, "X" will be ineligible for all pro
curement contracts. 

Section (A) declares that such person is 
ineligible for a. period up to 3 years. At the 
discretion of the Secretary, the seller may 
become eligible prior to 3 years if he deter
mines that the pollution has been abated. 

To insure that the vast reaches of the 
federal bureaucracy are informed of individ
ual violations, Section (B) causes both the 
Secretary of the Department of Health, Edu
cation, and Welfare and the Department of 
the Interior to establish the necessary noti
fication procedures. 

Fin.a.lly, Section (D) exempts the Depart
ment of Defense from this act, 1! the Sec
retary determines that such exemption is 
necessary for national defense. It does pro
vide, however, for public hearings on the 
pollution action. In this manner, the neces
sary attention may be focused on the prob
lem to encourage voluntary compliance. 

Also, the distinguished cha.lrman of this 
subcommittee has introduced two bills con
taining similar provisions. Senator Muskle's 
S. 3546, the "National Air Quality Standards 
Aot of 1970" and S. 3637, the "National 
Water Quality Standards Act of 1970" state 
that no federal department or agency shall 
procure goods from those in violation of 
these standards. 

Mr. Cha.lrman, since the introduction of 
these measures a. number of objections have 
been ra.lsed questioning the need and prac
ticability of such a. prohibition. 

As to the first objection, I can only say 
that the prevention of further degradation 
of the environment requires a. total com
mitment by all-especially the federal gov
ernment. With a. budget exceeding $200 bil
lion per year, the federal government is the 
largest single purchaser of goods and serv..
ices. A substantial portion of this amount 
is for procurement of goods and materials 
ranging from highly sophisticated weapons 
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systems to ordinary supplies necessary for 
day-to-day operation. 

As to its feasibility, it has long been the 
established policy of this government to de
clare that an agreed-upon public policy be 
followed in the government's dealings - in 
the free marketplace. Desired policy has been 
implemented by both executive fiat and 
legislation. 

Legislatively, the Congress enacted the 
"Buy American Act" (41 USC 10). This law 
requires the use of American manufactured 
materials and American mined supplies in 
"every contract, for construction, alteration 
or repair of any public building". Failure 
on the part of the contractor to comply may 
result in his name being placed on a debar
ment or blacklist and declared an ineligible 
bidder for a 3-year period. 

There have been a variety of standard labor 
clauses dealing with employment and labm 
and prescribed for use in government con
tracts. The Davis-Bacon Act, the Copeland 
Anti-Kickback Act and the Work Hours Act 
(5 USC 673(c); 28 USC 1499; 40 USC 327-332) 
govern the employment of laborers and 
mechanics on public works projects. The 
Davis-Bacon Act ( 40 USC 276a-276a-5) pre
scribes that such employees are entitled to 
the minimum wage as determined by the Sec
retary of Labor to the prevailing correspond
ing classes of laborers and mechanics or 
similar projects in the locale where the con
tract is to be performed. The Copeland Act 
prohibits the requiring by a contractor from 
requiring any "kickbacks from any employees 
so defined in the regulations." The Act is in
tended to aid in :the enforcement of minimum 
wage provisions of the Davis-Bacon Act and 
other similar statutes. The Work Hours Act 
requires that employees must be paid at least 
time and one-half their basic rates of pay 
for hours worked in excess of eight hours per 
day or forty per week. 

Contracts for the procurement of services 
are governed by the terms of the Walsh
Healy Act, ( 41 USC 35). Any contract entered 
into by the executive or legislative branch or 
any instrumentality of the United States 
shall include provisions relating to minimum 
wages, child labor, maximum working hours 
and health and safety conditions. A breach 
of any of these conditions requires not only 
the cancellation of the contract, but subjects 
the party to fines as well. In 1965, the Con
gress passed the Service Contract Act, (41 
USC 351), extending to employees of govern
ment service contracts the federal minimum 
wage law, a breach of this law subjects the 
contractor to cancellation and the difference 
in the wages paid and what is required by 
law to be paid. 

Because of Congress' concern with the de
cline af the small businessman, 41 USC 252 
provides that "a fair proportion of the total 
purchases and contracts for property and 
services for the government shall be placed 
with small business concerns." 

By executive action all government con
tracts and subcontracts must contain an 
equal opportunity clause prohibiting con
tractors from discriminating against em
ployees on the basis of race, color, creed, re
ligion or national origin, in hiring, promo
tion, pay rates and job training. The contract 
clause also requires affirmative action on the 
part of the contractor and compliance with 
executive orders 10925 and 11246, and regu
lations issued by the Secretary of Labor pur
suant to those orders. It also requires the 
filing of reports and for termination in cases 
of non-compliance. 

The protection of American industry small 
business, and the social and civ11 rights of 
the American laborer are all worthy of a 
firm governmental policy of enforcement 
through the procurement of goods and serv
ices. I contend tha.t the protection of the 
environment deserves no less a firm policy, 

An additional question raised about S. 3614 
is the lack of hearing procedures ensuring 

a fair termination because of a pollution 
viola.tion. Experience has shown that the 
time consuming and complicated procedures 
required by the Federal Water Pollution 
Control Act provides more than ample op
portunity for an alleged polluter to be ac
corded a full hearing. In regard to hear
ings on the contract cancellation due to a 
pollution violation, the existing standard 
government contract procedures governing 
such matters would apply. However, if the 
present regulations are inadequate, I sup
port any necessary curing legislation. 

Also, after reviewing all the pending 
legislative measures, it appears that they are 
limited in application to the Federal Water 
Pollution Control Act and the Clean Air 
Act. However, because of the long and 
tedious enforcement procedures involved in 
these acts, the Department of Justice has 
recently filed charges under an obscure 1899 
federal statute. This law, Section 13 of the 
River and Harbor Act, (33 USC 407), pro
hibits the dumping or depositing of "any 
refuse matter of any kind or description" 
into any navigable water or tributary there
of. I suggest, therefore, that the subcom
mittee also consider applying the govern
mental procurement ban to those persons 
found in violation of this law. 

Mr. Chadrman, while the Congress is con
sidering these bills, the Executive Branch 
has also expressed an interest in this i~ea. 
On February 21 I wrote to the Secretary of 
Defense concerning the President's February 
4 executive order in regard to the preven
tion, control and abatement of air and water 
pollution at all federal facilities. In the let
ter, I suggested that the Department of De
ense take the lea.d in administratively im
plementing-by amending the Armed Serv
ices procurement regulations--the sugges
tions tha.t la;ter developed into S. 3614. The 
Department ruled that a White House 
directed inter-a;gency task force was ex
ploring the possibility of developing "a com
prehensive federal program for utilizing pur
chasing, contracting and other policies to 
reduce environmental pollution". (At this 
point, I insert for the record, copies of this 
correspondence). I have requested a status 
report on the work of the task force, but thus 
far I have received no reply. 

On February 24, I wrote a letter to every 
cabinet level department requesting their 
comments on the implementation of the pro
curement ban at the department level. Most 
of the replies stated that (1) any revision 
of procurement contracts should be directed 
to the General Services Administration, or 
(2) the White House is presently studying 
this matter. However, the Department of In
terior replied that they have "reached the 
conclusion that we must include provisions 
in our contracts and grants requiring con
tractors and grantees to comply with regula
tory standards." But, the Department also 
recommended that to have the desired effect 
any such procurement requirements must 
have government-wide application. (I include 
in the record, my letter and the replies from 
Interior and the other departments.) 

Mr. Chairman, the federal government has 
an obligation to provide moral leadership in, 
the fight for a livable environment. The pas
sage of this legislation would not only be a 
positive step in this direction, but also give 
industry additional incentive to comply with 
existing law. I, therefore, urge the subcom
mittee to give serious consideration to this 
proposal. 

Mr. COOK. Mr. President, section 306 
of the committee bill, while similar in 
principle, departs considerably from s. 
3614 and the existing law upon which it 
was modeled. First, the procurement pro
hibition takes effect only upon a ''know
ing" violation of standards defined in the 
act. I see no reason for the insertion of 
an additional factor which can only work 

to the detriment of the purpose of the 
section. The word "knowing" creates a 
presumption not found in similar and 
existing laws. 

Other Federal procurement laws are 
not encumbered by such language. The 
Buy American Act-41 U.S.C. 10, 10(b)
bars a contractor from Government work 
for a period of 3 years upon "a failure to 
comply with such provisions" of that act. 
The Walsh-Healy Act-41 U.S.C. 35-
relating to minimum wages, maximum 
working hours, child labor laws, and 
health and safety conditions, subjects a 
violator to its penalty provision upon 
"any breach or violation of any of the 
stipulations" in the contract. Also, the 
Service Contract Act-41 U.S.C. 351-
which extends to employees of Govern
ment service contracts the Federal mini
mum wage law, subjects a violator to the 
procurement penalty upon "any viola
tion" or "when a violation is found." Mr. 
President, I contend that pollution vio
lators deserve no greater protection than 
other lawbreakers. 

Another major difference between the 
two measures is that section 306 of the 
committee bill only applies prospectively. 
Therefore, a polluter presently in viola
tion of air quality standards is allowed to 
continue any existing contract, and to 
continue profiting from the U.S. Gov
ernment at the expense of the commu
nity. However, S. 3614 applies not only 
prospectively, but also provides for the 
cancellation during the life of the con
tract should a pollution violation occur 
after both parties enter into the 
agreement. 

Again, I can only cite the Walsh-Healy 
Act which permits the Federal Govern
ment to cancel a contract and "to make 
open market purchases or enter into 
other contracts for the completion of the 
original contract, charging any addi
tional cost to the original contractor." 
The Service Contract Act also provides 
for "cancellation" and the charging of 
additional cost. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. MUSKIE. I yield 2 additional min
utes to the Senator. 

Mr. COOK. The last major difference 
between the two measures is that S. 4358 
would apply the procurement ban only 
to "any facilities subject to such action 
by the court which are owned, leased, or 
supervised by such person." In explain
ing this language, the committee report 
states that procurement sanctions are 
limited "to contracts affecting only the 
facility not in compliance, rather than 
an entire corporate entity or operative 
division." It further states that a com
pany with a "contract unre1ated to the 
violation" is eligible for business with 
the Federal Government. I must d iffer 
with the committee on this point. It is 
possible, even with the strong sanctions 
contained in this act, that a large and 
diversified corporation may continue its 
multi-million dollar contract ual arrange
ments with the Government even though 
one of its plants or factories is guilty of 
a so-called "unrelated violation." I can 
see no reason for such distinction. 

A company is either in compliance 
with the law, or it is not in comuliance. 

The Government will either do busi-
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ness with pollution lawbreakers, or it will 
not do business with pollution lawbreak
ers. 

If a total procurement ban is in ef
feet for the entire company it will cer
tainly _ encourage compliance with the 
law. That I believe should be the pur
pose of section 306. That is the purpose 
of S. 3614. 

Mr. President, I feel very strongly 
about the points I have discussed. How
ever, I am fully aware of the pressures 
that the Public Works Committee oper
ated under in drafting this far-reaching 
legislation. I commend the committee for 
reporting out the most stringent pollu
tion control legislation in history. There
fore, in order that the Senate conferees 
may press for complete acceptance of 
the bill in conference with the House, I 
decline to offer my suggestions as amend
ments. However, since the House bill dif
fers from ours, I fully expect my dis
tinguished colleagues to retain section 
306 in conference. 

Mr. MUSKIE. I yield myself 2 min
utes. 

Mr. President, I compliment the dis
tinguished Senator from Kentucky for 
having pressed this concept. Had it not 
been for his interest, I am sure that we 
would not have it even in its present 
form in the committee bill. 

I ask unanimous consent to have 
printed at this point in the RECORD the 
portion of the committee report relating 
to this subject, so that we may have 
a full understanding of what the com
mittee had in mind. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

SECTION 306. FEDERAL PROCUREMENT 

The Committee considered proposals of
fered by Senator Muskie and by Senator Cook 
to assure that the Federal Government does 
not patronize or subsidize polluters through 
its procurement practices and policies. 

Section 306 would make any person or 
corporation who fails to comply with a court 
order issued under this Act or who is con
victed of a knowing violation of any sched
ule or timetable of compliance, emission re
quirement, prohibition, emission standard, 
or standard of performance, ineligible for a 
Federal contract for any work to be done at 
the polluting facility. This inel1gib111ty 
would continue until the Secretary certifies 
that the facility is in compliance with the 
court order or the provisions of the Act. 

This section would be limited, whenever 
feasible and reasonable, to contracts affect
ing only the fac111ty not in compliance, 
rather than an entire corporate entity or 
operating division. 

There might be cases where a plant could 
not participate in a Federal contract due to 
a violation but another plant owned by the 
same company might bid and transfer work 
to the first plant. This type of action would 
circumvent the intent of this provision. In 
this case, the company's second facility 
should also be barred from bidding until the 
first plant returns to compliance. 

There would also be instances where a 
second plant within a corporation was seek
ing a contract unrelated to the violation at 
the first plant. In such a case, the unrelated 
facility should be permitted to bid and re
ceive Federal contracts. 

It is anticipated by the Committee that 
the Executive Branch will, in the near fu
ture, publish new Federal contract guide
lines that will enable the Federal Govern
ment to suspend or revoke a contract once 

the contracting party is found to be in non
compliance with the air pollution standards 
or other requirements of this Act. This execu
tive action would be specifically mandated 
by section 306 (c) . 

The effectiveness of this section would de
pend on fast, accurate dissemination of in
formation. All Federal agencies would have 
to be rapidly apprised of any abatement or
der or conviction which would bar a facility 
from eligibility for Federal contracts. The 
Secretary would also have to act expedi
tiously to certify that a facility had achieved 
compliance, and notify all Federal agencies 
of that fact. Delays in reporting such infor
mation, leading to inaccurate public dis
closures, would quickly render this section 
unworkable. 

Mr. MUSKIE. Mr. President, earlier I 
sent to the desk an amendment on be
half of myself and the Senator from 
Kentucky (Mr. CooPER). I call up the 
amendment at this time. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The assistant legislative clerk pro
ceeded to read the amendment. 

Mr. MUSKIE. Mr. President, I ask 
unanimous consent that further reading 
of the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered; and, without 
objection, the amendment will be 
printed in the RECORD. 

The amendment is :'S follows: 
On page 48, line 11, insert the following 

new paragraph (4), and renumber succeed
ing paragraphs: 

"(4) Six months following enactment of 
this section, and each year thereafter, the 
Secretary shall report to the Congress with 
respect to the development of systems nec
essary to implement the emission standards 
established pursuant to this section. Such re
ports shall include information regarding the 
continuing effects of such air pollution 
agents on the public health and welfare, the 
extent and progress of efforts being made to 
develop the necessary systems, the costs as
sociated with development and application 
of such systems, and, following such hear
ings as he may deem advisable, any recom
mendations for additional Congressional ac
tion necessary to achieve the purposes of this 
Act. In gathering information for the pur
poses of the paragraph and in connection 
with any hearing, the provisions of subsec
tion (5) (B) of this section shall apply." 

Mr. MUSKIE. Mr. President, this is an 
amendment which I offered in commit
tee in lieu of the judicial review amend
ment which Senator CooPER introduced 
and which the committee adopted. Never
theless, the Senator from Kentucky (Mr. 
CooPER) thought that this provision 
ought to be included as complementary 
to his amendment on judicial review, be
cause it provides for periodic reports to 
Congress on the development of systems 
necessary to implement the emission 
standards established pursuant to this 
section. 

I think that those reports would be 
useful to Congress. I think they would be 
useful to us in evaluating any request 
for an extension of the deadline that 
might be made. So I offered the amend
ment, and the Senator from Kentucky 
supports it, and, so far as I know, the 
whole committee does. 

Mr. COOPER. Mr. President, will the 
Senator yield? 

Mr. MUSKIE. I yield. 
Mr. COOPER. Mr. President, I am glad 

the Senator has offered this amendment. 
It would present to Congress, I believe, 
every 6 months--

Mr. MUSKIE. Six months would be the 
first one, and then every year thereafter. 

Mr. COOPER. Progress on this bill; so 
if it became apparent to Congress that 
some action should be taken, it would be 
in a better position to do so. I am very 
pleased that the Senator has offered this 
amendment. 

The PRESIDING OFFICER. Do Sen
ators yield back their time? 

Mr. HANSEN. Mr. President before 
that, will the Senator yield? ' 

Mr. MUSKIE. I yield. 
~r. H~SEN. Mr. President, I was just 

talking With a Member of Parliament 
from Israel. In discussing the proposed 
legislation before the Senate this after
noon, he observed that the nation of 
Israel had passed similar legislation some 
8 years ago. He also observed that that 
legislation had never been enforced. 

My question to the distinguished Sen
a tor from Maine is this: Am I correct 
that if the situation arose in time of war 
or in time of emergency when it was- ob
vious that the paramount interest of the 
country would require that these stand
ards be held in abeyance, when other 
concerns are of greater moment to us 
than the quality of the air under this 
legislation, does the President or does 
someone in this country have' the au
thority to suspend them for such time 
as may be required, in order to serve 
the paramount interest of the country? 

Mr. MUSKIE. Congress has such au
thority, and only Congress. 

Mr. HANSEN. Only Congress. The 
President does not have that authority. 

Mr. MUSKIE. No. 
Mr. HANSEN. I thank my distin

guished colleague. 
The PRESIDING OFFICER (Mr. 

GURNEY) . The question is on agreeing to 
the amendment of the Senator from 
Maine. 

The amendment was agreed to. 
Mr. BOGGS. Mr. President, on behalf 

of the distinguished minority leader, the 
Senator from Pennsylvania (Mr. ScoTT), 
I ask unanimous consent that a state
ment by him in support of S. 4358, the 
bill now pending before the Senate be 
printed in the RECORD. ' 

There being no objection Senator 
Scott's statement was orde~ed to be 
printed in the RECORD, as follows: 

STATEMENT OF SENATOR ScOTT 

Mr. President, I want to congratulate Sen
ator Randolph and the members of the Pub
lic Works Committee on the excellent bill 
they have reported to us. S. 4358 represents 
the combined input of the Administration, 
both Houses of Congress and numerous con
cerned groups from the national community. 
I note with pleasure that many of the pro
visions of President Nixon's S. 3466, Amend
ments to the Clean Air Act, which I had the 
pleasure to work on and introduce, have been 
included in the Committee version. This leg
islation represents the highest form of non
partisan political cooperation. Senators from 
both sides Of the aisle took an active personal 
interest in developing the strongest possible 
air pollution control legislation. The b1ll be
fore us represents a dynamic and aggressive 
assault on our national air pollution prob
leiiLS. 

Every year, 200 m111ion tons Of contami
nants are spilled into the air. The presence 
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of these contaminants is not only dangerous 
from a health point of v"'lew, but it is also 
extremely costly in terms of economic damage 
to clothing, buildings, plant life and animal 
lif~. Unless this outpouring of contaminants 
is controlled, scientists tell us we may very 
well experience irreversible atmOSI})heric and 
climatic changes capable of producing a 
snowballing adverse effect to the health and 
safety of our citizens. Four aspects of this 
bill are worthy of special note. They would 
accomplish: 

1. The implementation of a system of na
tional ambient air quality standards to re
duce at least ten major contaminants. These 
national ambient air quality standards 
should provide a minimum level of national 
air quality protection. Along with national 
air quality goals and standards for newly 
constructed sources of pollution, the Sec
retary of HEW has the authority to enforce 
a cleaner air standard. 

2. The "Hazardous Substances" provision 
gives the Secretary of HEW the authority to 
prohibit emissions of those substances hav
ing an adverse effect on the health of the 
surrounding community. 

3. Automobile emissions comprise nearly 
60 percent of our national air pollution con
trol problem. By 1976, subject to possible de
lay of one year, the automobile industry will 
have to meet certain emission standards. 
This provision is tough, but necessary if we 
are to make a serious impact on our air 
pollution control problems. 

4. The blll establishes a novel concept of 
public participation in the environmental 
enforcement process. The citizens suits au
thorized in the legislation will guarantee 
that public oftlcials are making good on our 
national commitment to provide meaningful 
environmental protection. 

Mr. President. No discussion of the en
vironment would be complete it I were not 
to pay a special tribute to the Ranking Mi
nority member of the Sub-committee on Air 
and Water Pollution, the distinguished Sen
ator from Delaware, Mr. Boggs. Few men in 
this chamber have contributed as much to 
the betterment of our environment than the 
Senator from Delaware. His efforts, together 
with those of the Chairman of the Sub-com
mittee, Mr. Muskie, and all members, both 
Republican and Democrat, are reflected in 
this meaningful piece of legislation. 

In 1947, a rare air inversion over the town 
of Donora, Pennsylvania, trapped emissions 
from industrial plants in the Pittsburgh area. 
A lethal cloud of contaminants suffocated 
Donora for five days. During this period of 
time, over t.wenty people died and hundreds 
of others experienced severe respiratory prob
lems. To guarantee that future generations of 
Americans can live without fear of the de
struction of the very air they breathe, I urge 
immediate passage. 

Mr. GRIFFIN. Mr. President, I yield 
myself 5 minutes. 

The PRESIDING OFFICER. The Sen
ator from Michigan is recognized for 5 
minutes. 

Mr. GRIFFIN. The Senator from Ne
braska <Mr. HRUSKA) could not be here 
this afternoon, but he was very much 
concerned and wanted an indication 
of his concern reflected in this debate, 
regarding the provision in this bill au
thorizing certain class actions against 
the Secretary of Health, Education, and 
Welfare, or a manufacturer, in the event 
of noncompliance. 

As a member of the Committee on the 
Judiciary, it is disturbing to me that 
this far-reaching provision was included 
in the bill without any testimony from 
the Judicial Conference, the Department 
of Justice, or the Office of Budget and 
Management concerning the possible 

impact this might have on the Federal 
judiciary. 

No hearings were held. Obviously, it 
is related to other legislation providing 
for class actions--legislation being con
sidered now by the Commerce and Ju
diciary Committees. 

It would seem to me, even if such 
actions were to be authorized, that it 
would have been more appropriate to 
allow them to be instituted at some later 
date, after a period of time had elapsed, 
after Congress had an opportunity by 
1975 or 1976 to see whether these stand
ards could be met. 

But to write such a provision into this 
bill now, without any idea of what it 
means-especially in terms of our ju
dicial system-seems very unfortunate. 

The Senator from Nebraska <Mr. 
HRUSKA), the ranking member of the Ju
diciary Committee, wanted that concern 
expressed. I certainly share it. 

I yield now to the Senator from 
Kentucky. 

Mr. COOK. Mr. President, I am very 
much concerned about this, as a member 
of both the Commerce and Judiciary 
Committees. I suggested at a much 
earlier date that we conceivably in the 
respective committees could get together 
and make a pattern for class actions. 

I want the Senate to understand that 
we are now taking up in the Judiciary 
Committee a suit in the District of 
Columbia that, it is contended, could 
possibly include as many as 117 million 
plaintiffs. There is presently a suit in 
New York with 3,750,000 plaintiffs. There 
was a settlement made in a case, not too 
long ago, which was a class action, which 
was settled for a sum of approximately 
$135 million, and the judge in writing his 
opinion suggested acceptance of this for 
some 70,000 or 80,000 plaintiffs, stating 
that they should accept this settlement 
because the chances of their recovery on 
a trial were 50-50, if not less. 

I would only say to the Senator that I 
am glad he brought this up. I am very 
much concerned about this discussion of 
a plaintiff being able to bring an action 
which he himself-and members like 
him-seeks, but he knows not whether 
anyone else has been damaged in any 
way, shape, or form. Yet, we set ourselves 
up here in a position to make it more 
convenient to settle a case than to try it 
on its own merits because of the overall 
estimated cost of a trial. 

I repeat, I am glad the Senator brought 
up that point, because we have been 
struggling between the Commerce and 
Judiciary Committees for many weeks in 
an effort to bring up a motion for a class 
action suit. 

I am sorry that we did not have an 
opportunity to sit down with the Pub
lic Works Committee and come up with 
basic standards for all class action suits 
that would be, at least, legally sanc
tioned by Congress. Suffice it to say that 
I am glad the Senator brought it up and 
that these remarks are in the RECORD. 

Mr. GRIFFIN. Mr. President, as in 
the case of Senators, the various inter
ested agencies could not learn about 
some provisions of this bill until a text 
was finally available on Monday of this 
week. 

-Mr. MUSKIE. Mr. President, let me 
say in response that first, there were 
hearings. This provision was included 
in legislation introduced last winter. 
There was considerable testimony. We 
have here, for instance, the testimony of 
Governor Sargent of Massachusetts, en
dorsing it. 

We have the testimony of Paul 
Treusch, President of the Federal Bar 
Association, endorsing it. We have the 
testimony of Douglas Head, the Repub
lican Attorney General of the State of 
Minnesota, endorsing it. We have Prof. 
James Jeans of the American Trial Law
yers Association, endorsing it. 

Furthermore, this is not a class action 
provision. I suggest that Senators read 
it. 

Senate bill 3201, to which comparison 
was made by the Senator from Nebraska 
<Mr. HRUSKA) on yesterday, is a class 
action bill. S. 4358 is not. S. 4358 is lim
ited to citizens acting on their own be
half. 

Senate bill 3201 provides damages and 
a remedy for recovery of fines and resti
tution, and other monetary damages. The 
pending bill is limited to seek abate
ment of violation of standards estab
lished administratively under the act, 
and expressly excludes damage actions. 

Senate bill 3201 provides for redress of 
consumer injury. The pending bill is 
limited to an action for enforcement on 
abatement of violations of administra
tively set standards. 

Mr. President, I ask unanimous con
sent to have printed in the RECORD two 
staff memoranda prepared for me in re
sponse to the comments yesterday of thA 
Senator from Nebraska <Mr. HRusKA.> 

There being no objection, the memo
randums were ordered to be printed in 
the RECORD, as follows: 

MEMORANDUM 

1. The Administrative Procedure Act pro
vides that reviewing courts "shall ... compel 
agency action unlawfully withheld." The 
concept of compelling bureaucratic agencies 
to carry out their duties is integral to demo
cratic society. Senator Hruska mentioned 
yesterday an example of where an adminis
trative a.gency failed to act. The concept in 
the bill is that administrative failure should 
not frustrate public policy and that citizens 
should have the right to seek enforcement 
where administrative agencies fail. 

2. Extracts from the hearing record on the 
citizen suit provision: 

a. Governor Sargent, Republican Governor 
of Massachusetts, speaking on behalf of the 
National Governors Conference in response 
to a question if he supported the concept. 
Governor Sargent replied as follows: "Yes, I 
do. As a matter of fact, in my message to the 
legislature this year, I proposed a bill of 
rights which would give to the citizens of our 
State the right to clean air, the right to 
waters that are not contaminated, and the 
opportunity to take legal action if legal ac
tion is called for." 

b. Paul Treusch, President of the Federal 
Bar Association "Section 4, by adding Section 
108(c) (13), authorizes suits for private en
forcement of a.lr quality sta.nda.rds, imple
mentation plans, and emission standards 
established under this section. We are very 
much in favor of this provision. Not only will 
this provision help establish a. distinct public 
attitude of participation in the quality of our 
environment, it will give the public a prob
lem-resolving tool to protect and enhance 
air quall ty." 

c. Douglas Head, Republican Attorney 
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General, State of Minnesota "The provision 
for private civil suits would be supported, I 
believe, by a large number of attorneys gen
eral with the caveat ... 

"The one danger that we can see from the 
men that I have talked with is the multi
plicity of suits that would override compli
ance agreement already entered into by the 
Pollution Control Agency so that I believe 
that citizens should be very carefully corre
lated with the present enforcement provi
sion so that we do not unnecessarily dupli
cate the enforcement of the law and that 
we do not unnecessarily clog up the courts 
where we are in fact making very swift ef
forts to enforce." The provision as currently 
drafted affords these protections. 

d. Professor James Jeans for the American 
Trial Lawyers Association ". . . but we do 
want to commend the authors of the b111 for 
the recognition of the value of private ac
tions in a democratic society." 

3. The fact that (a) citizens will be en
forcing the same standards as administra
tive agencies, (b) notices are required to ad
ministrative agencies prior to bringing of 
an enforcement by citizens, and (c) clear 
discretion of the court to consolidate ac
tions, will avoid multiplicity of suits. 

4. The provision on the award of cost Uti
gation is intended by the Committee, as it is 
stated in the report, to provide a mechanism 
for the courts to avoid frivolous and haras
sing litigation by permitting the courts to 
award costs to defendents when plaintiffs 
seek only harassment. 

5. The provision in the bill S. 4358 pro
viding for citizen suits bears little resem
blance to the provision mentioned by Sen
ator Hruska in the b111 S. 3201. 

a. s. 3201 provides for class action, such 
class required to meet the complex and dif
ficult requirements of Rule 23 of the Fed
eral Rules of Civil Procedures. S. 4358 is 
limited to citizens a~ing on their own be
halt. 

b. s. 3201 is designed to provide a drunages 
remedy for recovery of fines, restitution and 
other monetary damages. S. 4358 is limited 
to seeking abatement of violations of stand
ards established administratively under the 
Act and expressly excludes damage actions. 

c. S. 3201 provides for redress of consumer 
inqury. S. 4358 is limited to an action for en
forcement or abatement of a violation of an 
administratively set standard. 

6. Oitlzen E'nforcement may add to the bur
den of the courts--but in a democracy, the 
answer cannot lie in the denial of citizen 
access to the courts--In a society of Gov
ernment of and by the people we foreclose 
participation by citizens at our peril. The 
provision is directed at providing citizen en
forcement when administrative bureauc
racies fall to act. 

7. Time for establishment of enforceable 
standards is at a maximum twelve months 
away and it will be considerably more time 
before many administrative standards are 
eligible for enforcement--so any impact on 
the courts is in effect postponed until the 
courts will have the additional judges men
tioned by Senator Hruska. 

8. The Council on Environmental Quality, 
chaired by Russell Train, has established a 
Legal Advisory Committee to assist the Coun
cil. The Committee's chairman is Whitney 
North Seymour, Jr., United States Attorney 
for the Southern District of New York, and 
it includes many others. I ask unanimous 
consent that the membership of the Com
mittee be inserted at this point in the 
record. 

Malcolm Baldwin, Esq. senior legal asso
ciate, the Conservation Foundation, Wash
ington, D.C.; William T. Coleman, Esq., Dil
worth, Paxson, Kalish and Levy, Philadel
phia, Pa.; Prof. David Currie, University of 
Chicago Law School and coordinator for 
Environmental Quality to the Governor of 
Illinois; Prof. Frank P. Grad, director, Legis-

lative Drafting Service, Colum·bia Law 
School; Roger P. Hansen, executive director, 
Rocky Mountain Center on Environment, 
Denver, Colo.; A. Wesley Hodge, Esq., Hodge, 
Hillis and Dahlgren, Seattle, Wash.; Prof. 
Louis Jaffe, Harvard Law School; William F. 
Kennedy, Esq., corporate counsel, General 
Electric Co.; Nicholas Robinson, chairman, 
Environmental Law Council, Columbia Law 
School; Prof. Ann Strong, director, Institute 
for Environmental Studies, University of 
Pennsylvania; Prof. Joseph Sax, University 
of Michigan Law School; David Sive, Esq., 
Winer, Neuberger and Sive, New York City. 

The Advisory Committee last week passed 
the folloWing resolution on citizen partici
pation in the courts: 

It is the sense of the Advisory Committee 
that: Private litigation before courts and 
administrative agencies has been and will 
continue to be an important environmental 
protection technique supplementing and re
inforcing government environmental protec
tion programs. 

ARGUMENTS ON CITIZEN SUITS 

1. The citizen suit provision is new to 
members of the Senate and has not had ade
quate hearing. 

A similar provision was included in S. 3546 
as introduced, and substantial testimony 
from citizens' groups supported it as a key 
provision in this year's air pollution legisla
tion. 

2. This provision would encourage frivo
lous or harassing suits against industries and 
government agencies. 

The bill provides no action for damages, 
only for the abatement of violation of stand
ards, which are public policy. Expressly for 
the purpose of limiting harassing or frivolous 
suits, the bill provides that the court may 
award the costs of litigation, including rea
sonable attorney and expert witness, to either 
party as the public interest requires. The 
court would surely award costs to the de
fendant, a potentially expensive risk for the 
plaintiff, where the litigation was obviously 
harassing or frivolous. 

3. A citizen suit provision is based on the 
assumption that the Federal and State agen
cies will be incompetent, corrupt or other
wise not discharge their responsib1llties. 

Citizens in bringing such actions are per
forming a public service. The limited re
sources of many State enforcement agencies, 
bearing the first line of responsiblUty under 
this bill, wlll be fully extended. This provi
sion, requiring 30 days notice to State and 
Federal agencies, in which they may initiate 
abatement proceedings, will allow many vio
lations to come to their attention which 
might otherwise escape notice. The only ex
ceptions to this 30 day period for adminis
trative action come for hazardous emissions 
or those of which the Secretary can be as
sumed to already have noticed. 

4. Authorizing citizens actions against pol
luters and government agencies would bur
den already clogged courts. 

A great number of these actions would 
come to the courts anyway, even if vigor
ously pursued by administrative agencies. 
Enforcement of an order to abate must be 
obtained in the courts, whether an agency 
or a private citizen initiates action. But 
more importantly, should the granting and 
protection of a right to clean air rooted in 
public policy be limited to what the courts 
can comfortably handle? We must legislate 
to protect the public health, then strengthen 
our court system as appears necessary. 

5. The courts do not have the competence 
to handle the issues in air pollution control 
actions, and sending such actions there 
rather than confining them to expert ad
ministrative agencies, delays and confuses 
enforcement. 

Enforcement of air pollution standards 
and reg:uJations is not a technical matter 
beyond the competence of courts. This pro-

vision merely asks the court to do what it 
does best: a fact finding job as to violations 
of a. definite numerical standard. If a viola
tion is found, a judicial remedy is fashioned 
as indicated above, citizen enforcement 
would not disrupt administrative enforce
ment, but would reinforce and extend it. 
Standards would be the same under either 
mode. 

Mr. MUSKIE. Mr. President, we are 
talking, gentlemen, about apples and 
pears. What we are talking about here 
is a judicial way for citizens to enforce 
the provisions of this act. 

May I make another point about it, 
that before any citizen can bring an ac
tion, he is required to notify the enforce
ment agency concerned of his intent 
to do so, and the specific, alleged viola
tion which he has in mind. In other 
words, the idea is to use citizens to trig
ger the enforcement mechanism. If that 
enforcement mechanism does not re
spond, then the citizen has his right to 
go to court. This is a much more lim
ited application of the concept of citizen 
access to the courts than anything that 
has been discussed by the Senator from 
Nebraska <Mr. HRUSKA) or the Senator 
from Kentucky <Mr. CooK). 

Mr. COOK. Mr. President, I merely 
brought this up in regard to the remarks 
of the Senator from Michigan <Mr. 
GRIFFIN), because I felt that it would be 
a good opportunity to do so. I am sorry 
that that opportunity has passed. I felt 
it was a good opportunity when I first 
suggested it, that we might change the 
uniform standards for class actions be
cause the call for class actions was in 
the language, regardless of the amount 
in controversy, or the citizenship of the 
parties, which is in the language on 
page 83, lines 18 and 19, which consti
tutes, in essence, a class action. I felt that 
uniformity of language for class actions 
for this bill, and S. 3201, would be a good 
step forward in the name of uniformity. 

Mr. MUSKIE. This does not require 
as class actions do, identification of the 
class or group before a suit is brought 
in the name of a class. This can be 
brought by an individual citizen. The 
court has authority to consolidate ac
tions that might be taken by individual 
citizens. 

Mr. COOK. May I say that the oppor
tunity for the court to consolidate ac
tions has been a part of Federal rules of 
procedure for a long, long time. That is 
already in existence. 

Mr. MUSKIE. I understand. But the 
important distinction I want to make, if 
it is one-and I am told that it is-is that 
it is not necessary for a citizen to take 
advantage of this right to establish him
self as a member of a class. He can bring 
suit as an individual citizen under this 
provision. 

Mr. RANDOLPH. Mr. President, will 
the Senator yield? 

Mr. MUSKIE. I yield. 
Mr. RANDOLPH. Mr. President, the 

Senator from Maine mentioned several 
individuals who appeared at the hearings 
on that occasion. I would like the RECORD 
to reflect that one of the gentlemen was 
Stanley Preiser, of West Virginia, who is 
recognized as one of the finest trial law
yers not only in our State but also in the 
Nation. 
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Mr. GRIFFIN. Mr. President, I yield 

myself 3 minutes. 
The PRESIDING OFFICER. The Sen

ator from Michigan is recognized for 3 
minutes. 

Mr. GRIFFIN. Mr. President, I under
stand now that hearings were held 
around a year ago-and I stand cor
rected. I was mistaken. 

Mr. MUSKIE. They were held on 
March 23 of this year, and not a year 
ago. 

Mr. GRIFFIN. But, in spite of the im
pact upon the Federal courts, it is still 
true, I take it, that the views of the 
Justice Department and the views of the 
Bureau of the Budget was not requested. 

Mr. MUSKIE. This is part of every 
bill. Administrative agencies are asked 
to report. This provision is in the legis
lation introduced. If these departments 
did not report on the matter, it is not my 
responsibility. It is theirs. 

Mr. GRIFFIN. Mr. President, I wanted 
to make the point that this is a matter 
which is very much within the interest 
of the jurisdiction of the Judiciary Com
mittee. I do stand corrected on the point 
that some hearings were held. 

Mr. COOK. Mr. President, will the 
Senator yield 1 minute to me? 

Mr. MUSKIE. Mr. President, I yield 1 
additional minute to the Senator from 
Kentucky. 

Mr. COOK. Mr. President, I state to 
the Senator from West Virginia that I 
am delighted that Mr. Preisor testified. 
Mr. Preisor and I went to law school to
gether. He is a fine and distinguished 
lawyer. 

I say again to the Senator from Maine 
that I merely brought this up for the 
RECORD. Page 84, lines 9 and 10 state: 

Nothing in this section shall affect the 
right of such persons as a class or as indi
viduals-

That is plural. It is not as an individ
ual, but as individuals who would con
stitute a class. 

I merely set this out for the legislative 
record. 

I say this to again emphasize that I 
think they are discussing and indicating 
a class action. 

In this instance there is no jurisdic
tional amount in the bill. Therefore, the 
limit of authority is the $10,000 amount 
to get into the Federal courts. 

I merely say that S. 3201 is the same. 
It allows anyone to bring suit in Federal 
court on the basis of $10 or more. But we 
are writing new authority and a new 
cause of action in the Federal court and 
not placing a jurisdictional amount on it. 

I might say that I have no objection 
except that I think in the future we will 
eliminate all jurisdictional amounts in 
Federal court and we had better be ready 
to appoint a whale of a lot more Federal 
judges. 

Mr. MUSKIE. Mr. President, I read 
from page 83, lines 24 and 25 of the bill. 
It states that such actions "may be 
brought by one or more persons on their 
own behalf." 

Mr. HART. Mr. President, will the Sen
ator yield? 

Mr. MUSKIE. Mr. President, I yield 2 
minutes to the Senator from Michigan. 

Mr. HART. Mr. President, I would like 

to address myself at this time to section 
304 of S. 4358, the citizen suit provision 
of the bill. I regard this provision as one 
of the most attractive features of the bill 
and am therefore disturbed by criticism 
of it which has been offered both within 
and without this Chamber. 

The basic argument for the provision is 
plain: namely, that Government simply 
is not equipped to take court action 
against the numerous violations of legis
lation of this type which are likely to 
occur. In testifying on a similar bill be
fore the Senate Subcommittee on Energy, 
Natural Resources and the Environment, 
former Attorney General Ramsey Clark 
spoke convincingly of this inevitable in
capability. Mr. Clark stated: 

It will be impossible for government en
forcement to control all significant acts of 
pollution .... The extension of private right, 
... and effective sanctions for the persons 
directly affected or concerned will be essen
tial if vital interests are to be protected. Our 
experience in areas of massive unlawful racial 
discrimination, such as in schooling, employ
ment, and housing tells us that however hard 
it might try, government will never have the 
manpower, the techniques, or the awareness 
necessary to enforce the law for all. Private 
enforcement of those laws is the only way 
the individual can be assured that the rights 
cannot be violated with impunity. 

Pollution control is another such area. If 
we are really serious about controlling the 
quality of our environment before it destroys 
the quality of our lives, we must give the 
individuals affected by, or concerned about 
pollutions in his life, the power to stop them 
through legal process. 

Far from risking an undue or inhibiting 
interference with Government enforcement, 
it will provide powerful supplementary en
forcement .... and an effective and desirable 
prod to officials to do their duty. 

It has been argued, however, that con
ferring additional rights on the citizen 
may burden the courts unduly. I would 
argue that the citizen suit provision of 
S. 4358 has been carefully drafted to 
prevent this consequence from arising. 
First of all, it should be noted that the 
bill makes no provision for damages to 
the individual. It therefore provides no 
incentives to suit other than to protect 
the health and welfare of those suing 
and others similarly situated. It will be 
the rare, rather than the ordinary, per
son, I suspect, who, with no hope of 
financial gain and the very real prospect 
of financial loss, will initiate court ac
tion under this bill. For the most part, 
only in the case where there is a crying 
need for action will action in fact be 
likely. In such cases, I would argue that 
action must be in the public interest. 

The bill also provides for a notice re
quirement to State and Federal pollution 
agencies prior to the bringing of suit. 
This requirement, it is expected, will 
have the effect of prodding these agen
cies to act. In many cases, it is hoped, 
they will be able to act without resorting 
to the courts. 

Even if litigation is in fact expanded 
under this bill, it must still be contended 
that such expansion is justifiable. As 
Ramsey Clark also stated at the hear
ings previously referred to: 

There is no question that justice is denied 
in America because it is delayed, and court 
backlogs are a serious problem for society 
from every standpoint. But society has to 

have priorities and survival should be a. 
pretty high priority. Survival depends upon 
the protection of our environment, and r 
think legal redress in America will be a. 
major method of protecting that environ
ment. The imposition of any additional 
caseload that might follow from this blll on 
the courts is one that it must gladly assume. 

It may be that our judicial system must 
be expanded to provide for this case
load. Or it may be, as Mr. Clark states, 
that we may have to adjust the priorities 
within that system. The time perhaps 
has come to take major action to compel 
that adjustment. It is in part for that 
reason that some have suggested the 
elimination of threshold procedural de
fenses that consume a court's time en 
route to its examination of the merits of 
cases. And it is in part for that reason 
that some have suggested an end to the 
fault principle that monopolizes so much 
time in automobile accident litigation. 

It has been argued that even if the 
courts can meet the burden of cases 
arising under this bill, defendants may 
be unduly harassed by frivolous suits 
which may be brought. The bill defends 
this criticism by providing that the court 
"may award costs of litigation, includ
ing reasonable attorney and expert wit
ness fees, whenever the court determines 
such action is in the public interest." 
Given the escalating costs of attorneys 
fees today, I find it difficult to imagine 
that many will engage in the frivolity 
which appears so worrisome to some. 

Yesterday, the distinguished Senator 
from Nebraska <Mr. HRUSKA) referred 
to Chief Justice Burger's remarks about 
the dangers inherent in providing addi
tional rights of action enforceable in 
Federal courts. 

I am aware of the Chief Justice's cau
tion in this area, and I believe it to be 
soundly based. However, I would remind 
my colleagues of another cautionary re
mark to which he referred in one of his 
opinions, namely, Office of Communica
tion of United Church of Christ v. FCC, . 
359 F. 2d 994 0966). In that opinion re
ferring to the right of citizens to appear 
before the FCC, he cited with approval 
a statement of the late Edmond Cahn, 
which reads: 

Some consumers need bread; others need 
Shakespeare; others need their rightful 
place in the national society-what they all 
need is processors of law who will consider 
the people's needs more significant than ad
ministrative convenience. 

It is my hope that both we and those 
administering our judicial system will 
take heed of that advice and continue 
to be guided by it. 

Mr. President, I was off the floor when 
the Senator from Kentucky made his re
marks and I may not be responding to 
what was said. 

I would make this point, however, rela
tive to the specific issue now before the 
Senate. 

In legislation of this type, we will find 
very likely noncompliance which in num
ber or degree are far beyond the capacity 
of the Government to respond to. This is 
one of the frustrations. 

We do not have to serve on commis
·sions such as the Commission on Civil 
Disorders or. Violence or anything else to 
know that one of the frustrations across 
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this country is the increasing number of 
our citizens who feel that Congress has 
made them a promise, but that there are 
no means of obtaining delivery on that 
promise. 

The burden on the Department of Jus
tice is so great that the agency cannot 
respond to it. To allow the citizen the 
right to sue on his own behalf may indeed 
increase the burden on the Federal 
courts. But this is not an adequate re
sponse to the frustrated citizen who seeks 
that right. 

Our obligation, I feel, is to bear that 
burden by expanding the capacity of the 
court system to respond to the frustrated 
citizens. 

Mr. MATHIAS. Mr. President, I send to 
the desk an amendment and ask that it 
be stated. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The assistant legislative clerk read as 
follows: 

On page 62, after line 22, insert: 
"(d) The Secretary shall publish in the 

Federal Register the results of each of his 
tests of vehicles and vehicle engines under 
this section, as promptly as possible and at 
least every six months, in such nontechnical 
manner as will reasonably disclose to pro
spective purchasers (at retail) of new motor 
vehicles and new motor vehicle engines the 
ccomp:uative performance of the vehicles and 
-engines tested in meeting the air pollution 
emission standards required by the regula
tions prescribed under section 202 of this 
Act." 

Mr. MATHIAS. Mr. President, this is 
an amendment which would require that 
every 6 months the Secretary publish 
automobile pollutant emission levels 
which have been determined for the vari
ous makes and models of cars in the 
Federal Register. 

It makes it possible, therefore, for the 
public to actively participate in the pro
gram for purity and cleaner air by pur
chasing the cars which are in greatest 
compliance with the purpose of this act. 

Mr. MUSKIE. Mr. President, on the 
face of the amendment, it is perfectly 
consistent with the objectives of the bill 
and the desire to make the performance 
standards understandable to the public. 

I want to indicate to the Senator from 
Maryland that I am willing to take the 
amendment to conference, if the Senate 
approves, with the further understanding 
that if there are problems as we evaluate 
the matter, I will take them up with the 
Senate and with the conferees. 

Mr. MATHIAS. Mr. President, I thank 
the Senator from Maine. 

Mr. MUSKIE. Mr. President, I yield 
back the remainder of my time. 

Mr. MATHIAS. Mr. President, I yield 
back the remainder of my time. 

The PRESIDING OFFICER. The 
question is on agreeing to the amendment 
of the Senator from Maryland. 

The amendment was agreed to. 
The PRESIDING OFFICER. If there 

be no further amendment to be pro
posed, the question is on the engrossment 
and third reading of the bill. 

The bill was ordered to be engrossed 
for a third reading and was read the 
third time. 

Mr. MUSKIE. Mr. President, I ask 
unanimous consent that the Committee 

on Public Works be discharged from fur
ther consideration of H.R. 17255. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MUSKIE. Mr. President, I ask 
unanimous consent that the Senate pro
ceed to the consideration of H.R. 17255. 

The PRESIDING OFFICER. The bill 
will be stated by title. 

The ASSISTANT LEGISLATIVE CLERK. A 
bill <H.R. 17255) to amend the Clean Air 
Act and for other purposes. 

The PRESIDING OFFICER. Is there 
objection to the request of the Senator 
from Maine? 

There being no objection, the Senate 
proceeded to consider the bill. 

Mr. MUSKIE. Mr. President, I ask 
unanimous consent that all after the en
acting clause be stricken and that the 
text of S. 4358, as amended, be substi
tuted. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The question is on agreeing to the 
amendment in the nature of a substitute. 

The amendment was agreed to. 
The PRESIDING OFFICER. The ques

tion is on the engrossment of the amend
ment and third reading of the bill. 

The amendment was ordered to be en
grossed and the bill to be read a third 
time. 

The bill was read a third time. 
Mr. MUSKIE. Mr. President, I ask for 

the yeas and nays on passage. 
The yeas and nays were ordered. 

LEGISLATIVE PROGRAM 

Mr. GRIFFIN. Mr. President, for the 
convenience of the Senate, I take this 
time to ask the distinguished majority 
leader if he can advise us about the 
schedule for the rest of the day and the 
rest of the week, if possible. 

Mr. MANSFIELD. I would like to take 
up Calendar No. 1235, S. 3220, the anti
obscenity proposal having to do with 
the receipt of unsolicited material 
through the mail in the homes of citi
zens of Montana and the Nation, Rhode 
Island and elsewhere. It is unsolicited 
and is an invasion of privacy. The bill 
was reported unanimously by the Com
mittee on Post Office and Civil Service. 

I would like to speak with the distin
guished Senator from New Hampshire in 
connection with Calendar 1047, S. 3765, 
the so-called Flammable Fabrics Act, 
which I understand has reached com
pletion or is on the verge of reaching 
completion. 

Then, there is Calendar 1233, S. 3650, 
concerning crime penalties for trans
porting explosives, to be followed on 
Thursday by Calendar No. 1234, S. 4368, 
the housing and urban development 
bill, to be followed by Calendar No. 1236, 
S. 2348, the Federal Broker-Dealer In
surance Corporation, to be followed by 
Calendar No. 1153, S. 2453, a bill to fur
ther promote equal employment oppor
tunities for American workers. 

Then, of course, in between there will 
be some five or six unobjected-to items 
on the Calendar, having to do with des
ignating a certain week in a certain 
manner. 

Mr. GRIFFIN. Would it be the inten-

tion of the majority leader to take up 
this one bill on obscenity tonight? 

Mr. MANSFIELD. I would like to take 
up the antiobscenity bill, if it meets with 
the approval of the minority leader and 
the Senate. 

Mr. GRIFFIN. We are trying to reach 
our Members on this side of the aisle. 

Mr. CURTIS. Mr. President, will the 
Senator yield? 

Mr. MANSFIELD. I yield. 
Mr. CURTIS. Can we rely on the fact 

that the housing bill will not be called 
up before Thursday? 

Mr. MANSFIELD. That is correct. 
If it meets with approval, I would like 

to take up the antiobscenity bill and 
complete it tomorrow. I understand there 
are a number of engagements tonight. Is 
that all right? 

Mr. GRIFFIN. Yes. 
Mr. BYRD of West Virginia. There will 

be no further rollcall votes tonight? 
Mr. MANSFIELD. On this tentative 

basis, no. But there will be a vote on the 
antiobscenity matter tomorrow. 

ORDER FOR RECOGNITION OF SEN
ATOR KENNEDY TOMORROW 

Mr. BYRD of West Virginia. Mr. Presi
dent, I ask unanimous consent that on 
tomorrow morning, immediately follow
ing the disposition of the reading of the 
Journal and the disposition of any un
objected-to items on the legislative cal
endar, the able Senator from Massachu
setts <Mr. KENNEDY) be recognized for 
not to exceed 15 minutes. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none, and 
it is so ordered. 

MESSAGE FROM THE HOUSE 

A message from the House of Repre
sentatives, by Mr. Berry, one of its read
ing clerks, announced that the House 
had passed the bill <S. 2565) to amend 
the act fixing the boundary of Ever
glades National Park, Fla., and author
izing the acquisition of land therein, in 
order to increase the authorization for 
such acquisitions, with an amendment, 
in which it requested the concurrence 
of the Senate. 

The message also announced that the 
House had passed the bill <S. 719) toes
tablish a national mining and minerals 
policy, with amendments, in which it 
requested the concurrence of the Senate. 

The message further announced that 
the House had agreed to the report of the 
committee of conference on the disagree
ing votes of the two Houses on the 
amendments of the Senate to the bill 
(H.R. 18127) making appropriations for 
public works for water, pollution control, 
and power development, including the 
Corps of Engineers--Civil, the Panama 
Canal, the Federal Water Quality Ad
ministration, the Bureau of Reclamation, 
power agencies of the Department of the 
Interior, the Tennessee Valley Authority, 
the Atomic Energy Commission, andre
lated independent agencies and commis
sions for the fiscal year ending June 30, 
1971, and for other purposes; that the 
House recede from its disagreement to 
the amendments of the Senate numbered 
17, 20, 21, and 22 to the bill, and con-
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curred therein; and that the House re
ceded from its disagreements to the 
amendment of the Senate numbered 4 to 
the bill and concurred therein, with an 
amendment, in which it requested the 
concurrence of the Senate. 

The message also announced that the 
House had passed the following bills, in 
which it requested the concurrence of the 
Senate: 

H.R. 13301. An act to provide for the ad
justment by the Administrator of Veterans' 
Affairs, of the legislative jurisdiction over 
lands belonging to the United States which 
are under his supervision and control; 

H.R. 13519. An act to declare that the 
United States holds 19.57 acres o! land, more 
or less, in trust !or the Yankton Sioux 
Tribe; 

H.R. 14678. An act to strengthen the pen
alties !or illegal fishing in the territorial 
waters and the contiguous fishery zone of the 
United States, and !or other purposes; 

H.R. 15911. An act to amend title 38 of the 
United States Code to increase the rates, in
come limitations, and aid and attendance 
allowances relating to payment o! pension 
and parents' dependency and indemnity com
pensation; to exclude certain payments in 
determinig annual income with respect to 
such pension and compensation; to make the 
Mexican border period a period o! war !or 
the purposes of such title; and for other 
purposes; 

H.R. 16811. An act to authorize the Secre
tary of the Interior to declare that the United 
States holds in trust for the Eastern Band of 
Cherokee Indians of North Carolina certain 
lands on the Cherokee Indian Reservation 
heretofore used for school or other purposes; 

H.R. 18448. An act to provide mortgage 
protection life insurance for service-con
nected disabled veterans who have received 
grants for specially adapted housing; and 

H.R. 18686. An act to authorize the lease 
and transfer of Burley tobacco acreage allot
ments. 

ENROLLED BILLS SIGNED 
The message further announced that 

the Speaker had affixed his signature to 
the following enrolled bills: 

H.R. 5365. An act to provide for the con
veyance of certain public land held under 
color of title to Miss Adelaide Gaines of 
Mobile, Ala.; 

H.R. 13543. An act to establish a program 
of research and promotion for United States 
wheat; and 

H.R. 17795. An act to amend title VII of 
the Housing and Urban Development Act of 
1965. 

HOUSE BILLS REFERRED 
The following bills were severally read 

twice by their titles and referred, as 
indicated: 

H.R. 13301. An act to provide for the ad
justment by the Administrator of Veterans' 
Affairs, of the legislative jurisdiction over 
lands belonging to the United States which 
are under his supervision and control; to the 
Committee on Labor and Public Welfare. 

H.R. 13519. An act to declare that the 
United States holds 19.57 acres of land, more 
or less, in trust for the Yankton Sioux Tribe; 
and 

H.R. 16811. An act to authorize the Secre
tary of the Interior to declare that the Unit
ed States holds in trust for the Eastern Band 
of Cherokee Indians of North Carolina cer
tain lands on the Cherokee Indian Reserva
tion heretofore used for school or other pur
poses; to the Committee on Interior and In
sUlar Mairs. 

H.R. 14678. An act to strengthen the pen
alties for illegal fishing in the territorial 
waters and the contiguous fishery zone of 
the United States, and for other purposes; 
to the Committee on Commerce. 

H.R. 15911. An act to amend title 38 of the 
United States Code to increase the rates, in
come limitations, and aid and attendance al
lowances relating to payment of pension and 
parents' dependency and indemnity com
pensation; to exclude certain payments in 
determining annual income with respect to 
such pension and compensation; to make 
the Mexican border period a period of war 
for the purposes of such title; and for other 
purposes; and 

H.R. 18448. An act to provide mortgage 
protection life insurance for service-con
nected disabled veterans who have received 
grants for specially adapted housing; to the 
Committee on Finance. 

H.R. 18686. An act to authorize the lease 
and transfer of Burley tobacco acreage al
lotments; to the Committee on Agriculture 
and Forestry. 

NATIONAL AIR QUALITY STAND
ARDS ACT OF 1970 

The Senate continued with the consid
eration of the bill <S. 4358) to amend the 
Clean Air Act, and for other purposes. 

Mr. GRIFFIN. Mr. President, yester
day the Senator from Maine <Mr. Mus
KIE) quoted a paragraph from a letter 
written by Mr. E. N. Cole. I believe the 
Senator used the paragraph out of con
text to support an argument diametri
cally opposite to the burden of the entire 
letter. 

A copy of the letter was sent to me and 
to other Senators. I ask unanimous con
sent that the complete text of the letter 
be printed in the RECORD. 

There being no objection, the letter 
was ordered to be printed in the RECORD, 
as follows: 

GENERAL MOTORS CORP., 
Detroit, September 17, 1970. 

Hon. EDMUND S. MUSKIE, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR MUSKIE: I was distressed to 
learn that the Senate Public Works Commit
tee has voted approval of an air pollution bill 
which would require that 1975 model cars 
have a 90 per cent reduction in emissions 
from 1970 levels. 

As you may recall, in our meeting August 
25 I stated that General Motors does not at 
this time know how to get production ve
hicles down to the emission levels that your 
bill would require for 1975 models. Accom
plishment of these goals, as far as we now 
know, simply is not technologically possible 
within the time frame required. 

Many persons appear to have the impres
sion that your bill seeks to clean up 90 per 
cent of auto emissions. Instead, the bill ac
tually would require more extreme reduc
tions. Specifioally, your bill requires reduc
tt.ons 90 per cent below the low levels already 
achieved as of 1970. As a result, the following 
reductions would be required, compared to 
1960 pre-control levels: hydrocarbons, 98%; 
carbon monoxide, 97.5%. As to nitrogen 
oxides and particulates we would be required 
to reduce them 90% each within five years 
after publication of health criteria for them. 
Moreover, we would have to achieve even 
greater reductions than these for the vari
ous emissions, as the Jill requires us to 
warrant that every car we build remains 
within the standards for 50,000 miles. Our 
ability to ~,chieve the required particulates 
reduction !IOuld depend absolutely on the 
avallab111ty of unleaded fuel. 

My purpose in writing to you is to em
phasize as strongly as possible that General 
Motors presently does not have the techno
logical capabUity to make 1975 model produc
tion vehicles that would achieve emission 
levels the legislation requires. We are aware 
that there has been a reluctance among some 
in Washington to accept this statement. 

General Motors has committed itself pub
licly to eliminating the automobile's part of 
the pollution problem at the earliest pos
sible date. We are making good progress 
toward that goal. Some of the experimental 
engines and control systems in our Research 
Laboratories have achieved very low emis
sions under laboratory conditions. This ex
perimental hardware has encouraged us to 
believe that we will be able to meet the 
federal government's proposed 1975 stand
ards, which would result in reductions of 
95% and 86% in hydrocarbons and carbon 
monoxide, respectively, compared to pre
control vehicles. 

Remarkable low emissions can be achieved 
with experimental laboratory cars without 
any regard to mass production manufactur
ing tolerances, durab1llty, maintenance, cost, 
and conditions of customer use. It is quite 
another thing to engineer control systems 
that can be mass-produced and operated un
der all conditions, and stlll meet stringent 
standards over the lifetime of the vehicle, 
as would be required by the warranty pro
visions. 

The legislation, in effect, is asking the au
tomobile industry to mass-produce systems 
developed through space age technology. 
There is a distinct difference between hand
building one moon rocket at a time and the 
requirement that your legislation would im
pose--manufacturing millions of units that 
would have the same close tolerances that 
space hardware demands. 

I urge you to consider amending the legis
lation to give the Secretary of Health, Edu
cation and Welfare authority to determine 
administratively (1) the air quality needs to 
meet health requirements and (2) whether 
the technology exists to permit the mass pro
duction of long-lived automotive control 
systems which would perform at this level. 

In view of the great interest of members 
of Congress and the public in this impor
tant matter, I am taking the liberty of send
ing copies of this letter to others who are 
vitally concerned, as you are, with this sub
ject. 

Sincerely. 
E. N. COLE. 

Mr. COOPER. Mr. President, in con· 
nection with the discussion of the section 
on class action, I ask unanimous consent 
to have printed in the RECORD an article 
written by Mr. Joseph Thebodeaus, who 
I understand is legal adviser to the Gov
ernor of Michigan. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
MICHIGAN'S ENVIRONMENTAL PROTECTION ACT 

OF 1970: PANACEA OF PANDORA'S Box 
I. INTRODUCTION 

Michigan House B1ll 3055 1 is the most rev
olutionary-almost radical-measure to 
have been enacted in the burgeoning field of 
environmental law. It creates in every person 
and entity, irrespective of standing or in
jury, the right to sue any person or entity 
for the protection of the environment. First 
introduced in the Michigan House on April 
1, 1969, it was labeled "an April fool joke". 
Little more than a year later, on "Earth Day", 
April 22, 1970, it emerged from the House. 
It passed the Senate on June 26, 1970, and 
was signed by Governor William G. Milliken 

Footnotes at end of article. 
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on July 27, 1970. It will become effective 
October 1, 1970. 

Professor Joseph L. Sax 2 had been retained 
by the West Michigan Environmental Action 
Council a to dra.ft the bill. Just how and by 
whom the decision was made to introduce it 
on the House slde only, through a low-profile 
member of that body, and under lone Demo
cratic sponsorship into a legislative structure 
of which Republicans controlled both the 
senate and Governor's office, is now left only 
for conjecture.' Any detriment which might 
have come about as a result of that decision, 
however, never materialized. Rabid public re
action, aided and abetted by political grand
standing, incident to 3055's passage over
came all obstacles. 

The bill owes its enactment to that reac
tion. The sex appeal of the "environmental 
crisis" peaked shortly after the blll's intro
duction. Introduced at any other time, it 
never would have been the subject of even 
one committee hearing; introduced when it 
was, members of the Michigan House were 
standing in line to have their names ap
pended as co-sponsors. As the legislative 
process unfolded, it became obvious that 
anything with a "3055" label would have 
been passed and signed. This is a classic 
story of a notion whose time was ripe. 

As introduced, and to a lesser extent as 
passed, 3055 had and has potential problems. 
At best, it may clog the circuit courts in 
Michigan for some time; at worst, it threat
ens to throw them into chaotic disrepair. 
Moreover, it could hopelessly confuse sub
stantive legal principles of public nuisance, 
environmental and administrative 1-a.w. 

Governor Milliken was confronted with 
the dilemma of wanting to support the bill's 
concept, while having serious reservations 
about the form and operative effect of some 
of its provisions. But suggestions for con
structive change were not warmly received. 
In addition to the ordinary inertia which 
accompanies any attempt at change, several 
factors surrounding 3055, but totally un
related to its merits, exacerabated the dif
ficulty 

First, the bill had only Democratic spon
sorship. Accordingly, the Governor's support 
was somewhat suspect. 

Second, owing to its sex appeal, and ow
ing to typical knee-jerk "boobus ameri
canus" reaction, 3055 readily assembled a 
sizeable lay folloWing which generated great 
pressure in behalf of something, about 
which it had llttle or no substantive knowl
edge. Who, in 1970, could be against the en
vironment? Who, in 1970, could favor pollu
tion? Support was for the measure as in
troduced, period, without any changes, ir
respective of their merits. Either you sup
ported the measure completely, or you were 
against It completely. The Governor's pub
lic posture in attempting to effect construc
tive change was, therefore, extremely pre
carious. 

Third. from the perspective of legal and 
technical competence prerequisite to grasp
ing some of the intricacies of the bill, the 
House Committee on Conservation and Rec
reation, to whom it was assigned, was lack
ing.6 

Fourth, suspicious of support from the 
Governor's office, reveling in the great atten
tion given the bill and thus to his committee, 
and convinced that the proposal of any 
amendment was an attempt to emasculate 
the measure, the committee chairman took 
an intractable position that no amendment 
would be appended in his committee.e 

Finally, into the consideration of this in
tricate and complex bill was injected the de
bilitat"ing influence of party politics in an 
election year. 

These !actors would have considerable im
pact on the direction and legislative intent 
of 3055. 

Footnotes at end of article. 

It was with some difHdence, then, that on 
March 18, 1970, the House Conservation and 
Recreation Committee hearing was ap
proached with sixteen pages of analysis and 
suggested amendments to the bill in hand. 
Apprehension was particularly high since it 
was known that the design of the "hearing" 
was to rubber-stamp the Sax version, report 
it out, and ram It through. Thus, with some 
skepticism, 1! not trepidation, the Governor's 
representative opened his remarks to the 
committee: 

"It should first be noted that the Governor 
supports this bill in concept. It 1s only for the 
purpose of a-ttempting to help in insuring its 
effectiveness and making It a workable piece 
of legislation that I am here today. Work
able from the private citizens' point of view; 
from the public administrative agencies' 
points of view; and most of all workable 
from the courts' point of view. For it will be, 
In the final analysis, the courts which will 
bear the burden of 3055. They are the ones 
who will have the burden, not only in added 
caseload, but more importantly In the exer-
cise of their judicial discretion. · 

"Accordingly, it is my initial observation 
that, to be workable, this bill must be work
able in, for and by the courts. If they are 
left to drift in a morass of legal vagueries or 
ill-defined standards, or worse, no standards 
at all, within which to exercise their powers, 
then not only Will this legislation be unwork
able in and of itself, but it will have the more 
deleterious and long-range effect of impeding 
whatever progress, albeit inadequate, we are 
making in the effort to save our environ
ment.7 " 

With those and other preliminary observa
tions having been made, pertaining to the 
title of the bill, broadening the class of 
parties-plaintiff, and potential res judicata 
and estoppel problems incident to declaring 
all a-ctions brought under the bill to be in the 
name of the "State",s several major problems 
with the Sax draft were singled out. To some 
extent these problems still exist. Others were 
corrected by amendment. Others, stlll, are in
herent in the basic concept of the legislation. 

For reference an appendix is provided. It 
contains a draft of Enrolled House Bill 3055 
as signed by Governor Milliken on July 27, 
1970, sa a draft of the b111 as introduced on 
April1, 1969, and the version of 305p as intro
duced in Congress on March 10, 1970.8b The 
draft of the enrolled bill is printed with mar
ginal numbering of each line. In the follow
ing pages, references to line numbers will be 
to this draft. 

U. ANALYSIS 

A. Constitutional basis 
Though introduced in April, 1969, 3055 did 

not receive any attention until mid-January, 
1970, when the House Conservation and Rec
reation Committee held its first of many pub
lic hearings. Paraphrased, the blll provides 
that: 

"Any person or entity shall have the right 
to maintain an action for declaratory and 
equitable relief against any person or entity 
for the protection from pollution, impair
ment or destruction, of the air, wate.r and 
other natural resources of the state." 

In addition to its foundation in the gen
eral police power regulating the public 
health, safety and welfare, 3055 has a more 
specific constitutional basis in the Michigan 
Constitution of 1963: 

"The conservation and development of the 
natural resources of the state are hereby de
clared to be of paramount public concern in 
the interest of the health, safety and general 
welfare of the people. The legislature shall 
provide for the protection of the air, water 
and other natural resources of the state from 
pollution, impairment and destruction." o 

The operative language is the second sen
tence, a substantial part of which is incor
porated verbatim into the bill.1o That lan
guage has generated much of the controversy 

surrounding 3055; because of it, 3055, by de
sign, lacks specificity in standard and defini
tion. This is its great weakness. 

While it may have sounded suspect to the 
overwhelmingly lay membership of the House 
committee to question language in a statute 
which had been taken virtually verbatim 
from the Michigan Constitution, it was 
argued that the same language, without 
qualification, had a different significance in 
the context of a statute. The fact that lan
guage is drawn verbatim from a constitu
tional provision, does not necessarily render 
it workable, or even constitutional, within 
the confines of a statute. Language as it 
appears in a constitution is not self-execut
ing.u It is only a directive to the legislature, 
and, as such, contemplates further legisla
tive action to implement it. In this instance, 
not only does the constitutional language 
specifically direct the legislature to imple
ment the provision, but the pertinent min
utes of the Constitutional Convention clearly 
reflect the intent that this language was not 
to be self-executing.12 It is axiomatic that 
if constitutional language is not in and of 
itself self-executing, then the verbatim reci
tation of the same language in a statutory 
provision does not effect execution of the 
constitutional provision and does not, there
fore, implement the provision. 

Moreover, implementation of any constitu
tional language requires that it be done in 
accordance with due process, which implies 
guidelines or standards within which the 
statute itself and the constitutional provi
sion can be effectively enforced. Accordingly, 
adoption by a statute of constitutional lan
guage, unqualified by guidelines or standards 
for enforcement, runs the risk of violating 
due process.13 This is true, irrespective of 
the fact that the courts, as a practical matter 
in the first instance, might find the un
qualified language unworkable. 

In particular, although drawn directly from 
Article 4, §52, the terms "pollution, impair
ment and destruction" are relative. They are 
unrestrictive, unqualified, and undirectlve. 
As Is noted above, to employ wide-open and 
ill-defined language in any statute is dan
gerous; to do so in one of such sweeping 
ramifications as 3055 could prove disastrous. 
To some extent each of us is polluting, im
pairing and destroying our air, water and 
other r .atural resources with each breath we 
take. Presumably, under the · parameters of 
3055 each of us could be enjoined from draw
ing another one.u 

Prerequisite to further consideration of 
this, its most critical aspect, however, is some 
examination 0f the mechanics of 3055. 

B. Operative sections 
Section 1 

Section 1 (lines 9 and 10) states the 
title of the act. Aside from the political 
gamesmanship reflected in the appearance in 
the title of the names of one Democratic 
House member and one Republican Senator, 
adoption of section 1 was not accompanied 
by any great fanfare or controversy; nor is 
it of any great significance. 

Section 2 
Section 2(1), (lines 11 to 21) provides 

that: 
"The attorney general, any political sub

division of the state, any instrumentality or 
agency of the state or of a political subdi
vision thereof, any person, partnership, cor
poration, association, organization or other 
legal entity may maintain an action in the 
circuit court having jurisdiction where the 
alleged violation occurred or is likely to oc
cur for declaratory and equitable relief 
against the state, any political subdivision 
thereof, any person, partnership, corpora
tion, association, organization or other legal 
entity for the protection o! the air, water and 
other natural resources and the public trust 
therein !rom pollution, impairment or de
struction." 
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As introduced in April, 1969, section 2 was 
not as inclusive of parties-plaintiff as the 
enrolled bill reflects. It formerly included 
only "[t)he attorney general, a city, vil
lage or township or a citizen of the 
state. . . ." This technical change enables 
every person or. entity, including the state 
or any agency, to sue any other person or 
entity, including the state or any agency, for 
the protection of the environment. 

It is significant that the state and its 
agencies are susceptible to injunctive action 
under the bill. This reflects the increasingly 
accepted view, and motive behind 3055, that 
administrative agencies are not doing their 
job to protect and preserve natural resources. 
Proponents of the bill argued that these 
agencies, while entrusted with this respon
sibility, are not upholding it. It was the 
expressed intent of the House committee, 
therefore, that, not only would the polluter 
be susceptible to actions under the bill, but 
that the relevant regulatory body could also 
be subjected to the court's equitable and 
deolaratory jurisdiction. 

Section 2(2), (lines 22 to 29) signals this 
lack of confidence in administrative proce
dures: 

" ( 2) In granting relief IM"OVided by sub
section (1) where there is involved a stand
ard for pollution or for an anti-pollution 
device or procedure, fixed by rule or other
wise, by an instrumentality or agency of the 
state or a political subdivision thereof, the 
coua-tmay: 

" (a) Determine the valldi ty, applicability 
and reasonableness of the standard. 

"(b) When a court finds a standard to be 
deficient, direct the adoption of a standard 
approved and specified by the court." 

The section was inserted in Senate com
mittee, after House passage, and the House 
later concurred in the Senate amendment. 
But it could cause problems. 

In particular, it has been suggested that 
section 2(2) (b) may be an unconstitutional 
delegation of legislative authority, and may 
violate the pdnciple of separation of powers. 
It purports to give the courts the authority 
to write, not merely interpret, the law. More
over, it enables the courts to superintend 
administrative prerogative. The Michigan 
Constitution of 1963 provides that: 

"The powers of government are ~ivided 
into three branches; legislative, executive 
and judicial. No person exercising powers of 
one branch shall exercise powers properly 
belonging to another branch except as ex
pressly provided in this constitution."15 

To some extent the courts, especially ac
tivist courts, legislate now; perhaps rightly 
so, 1n some cases. But section 2{2) {b) gives 
more than tacit approval of, or recognition 
to, this fact. It writes it into law. Unques
tionably, the branches of government must 
work together in a spirit and practice of 
cooperation.16 It is also squarely within judi
cial prerogative, as provided in section 2(2) 
(a) to, "[d)etermine the validity, applica
bility and reasonableness of (a) standard." 17 

But the courts cannot legislate. They cannot 
" ... direct the adoption of a standard .... " 18 

"There is a distinction between legislative 
and judicial acts. The legislature makes the 
law--courts apply it. To enact laws is an 
exercise of legislative power; to interpret 
them is an exercise of judicial power. To 
declare what the law shall be is legislative; 
to declare what it is or has been is judicial. 
The legislative power prescribes rules of ac
tion. The judicial power deteriW.nes whether, 
in a particular case, such rules of action 
have been transgressed. The legislature pre
scribes rules for the future. The judiciary 
ascertains existing rights.1u" 

Nor it is legally sufficient to reply that the 
legislature has vested the courts wtth au
thority to adopt appropriate standards. That 

Footnotes at end of article. 

begs the question and flies directly in the 
face of improper delegation of legislative 
authorLty: 

"In view of the recognized division of 
powers between the different departments of 
government any attempt to vest the courts 
with legislative authority would _be in
valid.20" 

And further: 
"The power given to a court under the 

Constitution is judicial power. It is beyond 
the power of the legislature to take from 
it that judicial power, and it is equally beyond 
the authority of the legislature to confer 
upon it power not judicial.21" 

Moreover, the delegation of rule making 
power, if possible in tt.e first instance, is 
nonetheless invalid if it does not set forth 
standards or guidelines in connection there
with.22 It might be argued that section 2(2) 
(b) is no more than an expression of the 
court's declaratory and equitable jurisdic
tion. That is, that to " ... direct the adoption 
of a s·tandard . . ." is no more than a logical 
extension of the court's equitable powers. 
This assumes, however, that the section is 
applicable, not as a general principle, but 
only as to each case on an ad hoc basis. But 
th.at assu~ption and interpretation does 
not track with the literal language which 
clearly has a much broader applicability. 
Furthermore, it was the legislative intent 
that it be a generally applicable principle.23 

Section 2a (lines 30 to 34) authorizes the 
court, where it has ". . . reasonable ground 
to doubt [his) solvency" or" ... [his) ability 
to pay any cost or judgment ... ", to require 
of the plaintiff the posting of a bond not to 
exceed $500.00. The section is designed to 
preclude the harassing ::mit or the action 
Which is totally without merit.~ The section 
itself is probably equally unmeritorious. Be
cause of the nominal amount stipulated, any 
well-intentioned litigant will post it with
out difficulty. But if he is well-intentioned, 
then the posting of the bond is unnecessary. 
On the other hand, if the lawsuit is of an 
harassing, unmeritorious nature, the nomi
nal bond will not preclude it. It can stlll be 
brought without great imposition. Further, 
the limit on amount is so small that it would 
not cover any substantial cost that might be 
invoked. 

It would seem more sensible to simply 
have relied in this regard on the court's 
equity power. The suit need not be enter
tained at all. Moreover, ~n the exercise of its 
equity jurisdiction, tbe court can demand 
the posting of a bond of any size, or any 
other condition. 

Likewise, in the exercise of that jurisdic
tion, it can award or apportion costs. Ac
cordingly, it would seem that section 3{3) 
(lines 51 and 52) is also unnecessary. 

In addition, as is noted below, if the court 
is in need of an escape hatch, section 3(2) 
(lines 48 to 50) provides it through the 
creation of the role of the master or referee 
whose findings and recommendations can 
serve as a basis for dismissal or other dis
position of an action, short of a full evi
dentiary hearing. 

Section 2a may, however, be more than 
just an unnecessary appendage. In setting 
a fixed maximum dollar limit on the bond 
which may be required, the section may si
milarly limit the court's otherwise unlimited 
equitable power to require a bond in any 
amount. By singling out a lesser power, the 
section may constrain the court's otherwise 
unbridled authority to do equity. This clear
ly was not the legislative intent. Quite the 
contrary, notwithstanding that the fore
going observations were made in committee, 
a representative moved from the House floor 
that the bond provision be inserted so as to 
afford the courts authority to prevent the 
harassing suit. Its effect may be just the 
opposite. 

Section 3 
Section 3 ( 1) (lines 35 to 47) was the focal 

point of much debate, and appropriately so, 
for it is a key part of the bill. It reads: 

"When the plaintiff in the action has -made 
a prima facie showing that the conduct of the 
defendant has, or is likely to pollute, impair 
or destroy the air, water or other natural 
resources or the public trust therein, the 
defendant may rebut the prima facie showing 
by the submission of evidence to the con
trary. The defendant may also show, by way 
of an affirmative defense, that there is no 
feasible and prudent alternative to defend
ant's conduct and that such conduct is con
sistent with the promotion of the public 
health, safety and welfare in light of the 
state's paramount concern for the protection 
of its natural resources from pollution, im
pairment or destruction. Except as to the 
affirmative defense, the principles of burden 
of proof and weight of the evidence generally 
applicable in civil actions in the circuit 
courts shall apply to actions brought under 
this act." 

In short, it says that the plaintiff must 
first show a prima facie case of his right to 
rellef. 211 If the defendant chooses to rebut that 
showing by the presentation of some evi
dence, the burden shifts back to the plaintiff. 
In the alternative, the defendant may," ... by 
way of an affirmative defense ... ", prescind 
from the plaintiff's initial showing and as
sume the burden of showing that there is 
" ... no feasible and prudent alternative ... " 
to his conduct. If he takes the latter ap
proach, the defendant must also show that 
his " ... conduct is consistent with the pro
motion of the public health, safety and wel
fare in light of the state's paramount con
cern for the protection of its natural re
sources ... " The section concludes that, ex
cept as to the "affirmative defense", the prin
ciples of burden of proof and weight of the 
evidence shall be the same for proceedings 
under 3055 as they are for all other civil 
actions in the circuit courts.26 

As originally drafted, section 3 ( 1) did not 
provide for the alternative defenses. Once the 
prima facie case had been shown, it placed 
the burden on the defendant throughout, 
and required much more of the defendant's 
proof. It simply stated that, once the plain
tiff established his prima facie case: 

"[t)he defendant has the burden of es
tablishing that there is no feasible and 
prudent alternative and that the conduct, 
program or product at issue is consistent 
with and reasonably required for promotion 
of the public health, safety and welfare in 
light of the state's paramount concern for 
the protection of its natural resources from 
pollution, impairment or destruction." 

This may have been asking a bit much 
of the defendant, notwithstanding the 
arguments of the proponents of the lan
guage. They argued that in most, if not 
all, environmental lawsuits technological 
knowledge and expertise are exclusively with 
the defendant; that he is solely in a po
sition of knowing whether an alternative 
method to his conduct does or does not 
exist, and that only he and his evidence can 
establish that fact.27 

Thus, the original language was an in
direct means of obtaining discovery-and 
more. Placing the entire burden of proof on 
the defendant effectively compelled him to 
come forward with the evidence-for or 
against himself. This is a complete reversal 
of common law jurisprudence and civil prac
tice. Wbile there is some merit to the pro
ponents' rationale, the effect of this com
plete reversal is of questionable advisability. 
It at least prejudges the defendant's con
duct, may be of questionable constitution
ality {fifth amendment due process) and 
begs the question: Is the remedy under the 
Act a penalty? It is true that technological 
data is usually exclusively with the defend
ant. But discovery is available. The de-
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fendant should not have to prove the plain
tiff's case. He should not have to prove the 
case against himself. 

The language of the enrolled bill to some 
extent corrects this inequity. Instead of re
quiring the defendant, once a prima facie 
showing is made, to sustain the entire 
burden throughout, he is now afforded the 
option of simply rebutting that showing, or 
of going beyond and showing that there 
is " ... no feasible and prudent alterna-
tive ... "to his conduct. This is in contrast 
to the Sax draft, by the terms of which he 
was compelled to show " ... no feasible and 
prudent alternative . . ." to his conduct. 
Under the enrolled bill, if the defendant 
does not raise the question of "feasible and 
prudent alternative", it need not be put in 
issue. In most cases, however, the defendant 
wm ultimately see fit to litigate the ques
tion. But he need not, 1! he is able to over
come the plaintiff's case by way of a lesser 
showing. This change was made in House 
committee for the express purpose of allevi
ating the inequities inherent in the Sax 
draft. 

Nevertheless, there is stlll a weakness in 
section 3 ( 1) . The terms "feasible and 
prudent" are left all alone and unqualified. 
What may be feasible and prudent in one 
instance, may not be in another. What may 
be feasible and prudent from one prospec
tive may not be from another. There a!"e 
technological, economic, geographical, phys
ical, and other kinds of feasibility and 
prudence. It was argued-ultimately in vain, 
though for a time some converts were won
that these terms, like "pollution, impair
ment and destruction", are relative and in 
need of further definition. 

For the short while (2 drafts) during which 
that argument met with some success, the 
language "considering all relevant surround
ing circumstances and factors" was inserted 
to qualify "feasible and prudent alternative." 
It was later removed as the quid pro quo for 
the insertion of the term "unreasonable" to 
modify "pollution, impairment and destruc
tion." 28 

Hopefully, the courts are stlll free to con
sider "all relevant surrounding circumstances 
and factors." But because of the constructive 
legislative intent, perhaps not. They certainly 
are not compelled to do so. Broad, and per
haps vague, as that language is, it might have 
afforded the courts paradoxically more lati
tude and more direction in a given instance. 
Now, presumably, a determination of feasibil
ity and prudence could-and may have to-
turn on a single factor to the exclusion of 
consideration of all others. 

In the Sax draft, section 3 ( 1) also required 
that the defendant's conduct be" ... reason
ably required for promotion of the public 
health, safety and welfare in light of the 
state's paramount concern for the protec
tion of its natural resources from pollution, 
impairment or destruction ... " Requiring 
that a particular endeavor of private enter
prise be "reasonably required" by the public 
health, safety and welfare is totally unrea
sonable and disconsonant with basic human 
motivation and activity. People do not 
ordinarily do things because required by 
the public health, safety and welfare to do 
them. Their conduct may, and must, be "con
sistent with" these considerations. 

But the test as originally drafted is a 
greater one than is exacted of public and 
nonprofit entities. If business were required 
to show that it is "reasonably required" by 
the public health, safety and welfare (let 
alone by "the protection of [the state's] 
natural resources") then it would be unable 
to justify its existence. The test was perhaps 
unconstitutional, totally unworkable, and, at 
least in total disregard of the ordinary course 
of business and the conduct of human affairs. 
In a word, it was academically idealistic and 

Footnotes at end of article. 

practically unrealistic. As finalized in the who will seize upon the right case at the 
enrolled bill, the test now is simply "con- right time (just prior to his own reelection 
sistent with" these considerations, and this bid), short-circuit the administrative proc
would seem most satisfactory, necessary and ess, and grandstand to the voters. 
sufticient. The conservationists argued, on the other 

Although not in the least bit controversial, hand and inconsistently with much of their 
section 3(2) (lines 48 to 50) has some sig- rationale relating to other provisions of the 
nificance. It provides for a master or referee bill, that to require referral would deprive 
to assist the court. Specifically, to the mas- the judge of discretion in the exercise of 
ter or referee is delegated the responsibility his equitable powers. More importantly, they 
of taking " ... testimony and making a rec- argued that to require referral of cases could 
ord and a report of his findings to the court preclude or stifle decisive action where needed 
in the action." It is the design of this sec- in a given case. In addition, since the judge 
tion: to provide for a preliminary screening who voraciously seeks out more of a case
of actions; to weed out the unmeritorious load than he already has is a rarity, (not
action; to give the court some basis in fact withstanding the political opportunist) it 
for doing so, short o"f a full-blown hearing on seems unlikely that the courts wlll be at all 
the merits; and, in general, to provide the reluctant to preliminarily remit an appro
court with an informal precis of the case priate case to the administrative proceed
before or shortly after issue is joined. ings. This is particularly true, since the 

Section 3(3) (lines 51 and 52) merely court retains jurisdiction pending comple
aftirms what is inherent in the equitable tion of the proceedings. 
powers of the court--to apportion costs as The last sentence of section 4(2) and the 
justice requires. first sentence of section 4(3) (lines 65 to 711) 

Section 4 contain the essence of the philosophy behind 
Section 4( 1) (lines 53 to 56) authorizes 3055. Those two sentences read: 

the court to grant temporary or permanent "In so remitting the court shall retain 
relief, or impose any conditions required, to jurisdiction of the action pending completion 
protect the air, water and other natural thereof for the purpose of determining 
resources. whether adequate protection from pollution, 

Section 4(2) (lines 57 to 68) provides that, impairment or destruction has been afforded. 
in doing so, the court may remit the whole "Upon completion of such proceedings, the 
matter to an appropriate administrative court shall adjudicate the impact of the de
agency or agencies. There is sound authority fendant's conduct on the air, water or other 
for doing so: natural resources and on the public trust 

"The doctrine of primary jurisdiction, like therein in accordance with this act." 
the rule requiring exhaustion of adminis- In addition to affording immediate access 
trative remedies, is concerned with promoting to the courts, 3055 provides for immediate 
proper relationships between the courts and review of administrative actions. But it is 
administrative agencies charged With par- the kind of judicial review that is significant. 
ticular regulatory duties. 'Exhaustion• ap- Ordinarily, the scope of review is limited to 
plies where a claim is cognizable in the first those cases where the administrative decision 
instance by the administrative agency alone; is: 
judicial interference is withheld until the (a) In violation of the constitution or a 
administrative process has run its course. statute. 
'Primary jurisdiction,' on the other hand, (b) In excess of the statutory authority or 
applies where a claim is originally cognizable jurisdiction of the agency. 
in the courts, and comes into play whenever (c) Made upon unlawful procedures result-
enforcement of the claim requires the resolu- ing in material prejudice to a party. 
tion of issues which, under a regulatory (d) Not supported by competent, material 
scheme, have been placed within the special and substantial evidence on the whole record. 
competence of an administrative body; in (e) Arbitrary, capricious or clearly an abuse 
such a case the judicial process is suspended or unwarranted exercise of discretion. 
pending referral of such issues to the admin- (f) Affected by other substantial and mate-
istrative body for its views. General American rial error of law.31 

Tank Oar Corp. v. El Dorado Terminal Co., Direct review under 3055, however, is avail-
308 U.S. 422,433 (1939). able irrespective of these considerations and 

"No fixed formula exists for applying the of whether the agency followed established 
doctrine of primary jurisdiction. In every substantive rules, regulations or guidelines. 
case the question is whether the reasons for The courts have always had authority to 
the existence of the doctrine are present review administrative regulations, and the 
and whether the purposes it serves will be exercise of discretion thereunder, to protect 
aided by its application in the particular constitutional rights.32 But they have not had 
litigation. These reasons and purposes have the authority to pass judgment upon the 
often been given expression by this Court. substantive content of a rule or regulation 
In the earlier cases emphasis was laid on absent a shoWing of its unconstitutional 
the desirable uniformity which would ob- operation. Absent a showing of one of the 
tain if initially a specialized agency passed generally accepted bases for overturning ad
on certain types of administration questions. ministrative decisions, to arm the courts 
See Texas & Pacific R. Co. v. Abilene Cotton with override authority of the kind granted 
Oil Co., 204 U.S. 426. More recently the ex- pursuant to section 4(3) (" ... adjudicate 
pert and specialized knowledge of the agen- the impact of defendant's conduct. . . ") 
cies involved has been particularly stressed. comes parlously close to running afoul of the 
See Far East Conference v. United States, 342 improper delegation and separation of powers 
U.S. 570.29 , principles noted a.bove.33 

Proceedings at the administrative level are "The legislative power prescribes rules of 
to be conducted pursuant to the Administra- action. The judicial power determines wheth
tive Procedures Act of 1969,30 and the court er, in a particular case, such rules of action 
is to retain jurisdiction of the matter pend- have been transgressed.34 " 

log their completion. At that time, the court Section 4(3), With its directive to the 
is to determine whether "adequate protec- courts to override substantive administrative 
tion" has been afforded the air, water and rules, regulations and guidelines, in adju
other natural resources. dicating the effect of a defendant's conduct 

During debate in House committee, com- on the environment, is, by operation, legis
mercia.l and industrial interest lobbied lating. Moreover, it does so With no provision 
strongly for mandatory, rather than discre- for standards or guidelines. Needn't the de
tionary remittance. They argued that some- fendant have promulgated notice of the 
where there exists the opportunist on the standards which he must meet? Or can he, 
bench who, for political reasons, will fail to in lieu of being held accountabl~ to specif
rem,it a case which should be referred to the ically prescribed and promulgated rules and 
administrative level; that there is the judge standards, be set adrift in the ill-defined 
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morass of "pollution, impairment or destruc
tion" and "reasonable requirements of the 
public health, safety and welfare"? The 
former would seem to be the rule. 

"This Court has been specially vigilant in 
the guardianship of personal and property 
riahts as against uncontrolled delegation of 
the power to legislate and enforce at will. See 
the leading case of Osius v. City of St. Clair 
Shores, 334 Mich. 693, 698 (48 ALR2d 1079): 

"There is no doubt that a legislative body 
may not delegate to another its lawmaking 
powers. It must promulgate, not abdicate. 
This is not to say, however, that a subordi
nate body or official may not be clothed with 
the authority to say when the law shall oper
ate, or as to whom, or upon what occasion, 
provided, however, that the standards pre
scribed for guidance are as reasonably pre
else as the subject matter requires or per
mits. 35 •" 

And acceptance of the rule is becomin_g 
widespread: 

"There is growing recognition among the 
state courts of the healthy principle that a 
person who relies in good faith on an agency 
rule should be held harmless from loss if 
that rule is later held invalid, or is 
amended.36" 

Section 4(4} is a technical override of sec
tion 64 of the Administrative Procedures Act 
of 1969 37 which, in conjunction with section 
4, could permit the vesting of jurisdiction, 
upon review of the administrative pro
ceedings, in a court other than that which 
first took cognizance of that matter. Section 
4(4) insures that judicial review will be con
ducted by the court originally taking juris
diction. 

Section 5 
Section 5(1) (lines 79 ·to 88) provides for 

intervention at both the administrative and 
judicial review levels. Its scope is as all-in
clusive as is that of parties-plaintiff and 
defendant under section 2. 

section 5(2) (lines 89 to 95) purports to 
superimpose on the administrative agency 
the same directive as is given the court un
der section 4(3). That is, an override of 
duly established and promulgated agency 
standards and guidelines is provided. Ac
cordingly, the analysis of section 4(3) is 
equally applicable to this section. The only 
distinction is that this section is expressly 
operative at the administrative level, (and 
arguably operative upon judicial review) 
whereas, section 4(3) is expressly operative 
upon judicial review. 

Of the remaining sections 5 ( 3) (lines 96 
and 97), 6 (lines 98 and 99), and 7 (line 
100). 5 (3) is designed to prevent a multi
plicity of suits by stating that the doc
trines of res judicata and estoppel are ap
plicable. It would be seem that, under its 
equitable power, the court could invoke 
them in any event. 

Section 6 states that 3055 is supplemen
tary to, not supplantive of, existing admin
istrative procedure. 

Section 7 provides the effective date of 
October 1, 1970. 

ill. IN RETROSPECT 

A. Reasonable pollution? 
References have been made to the lack 

of definition of terms and preciseness of 
language in 3055. With no small amount of 
effort were some of the Governor's proposed 
changes inserted and retained in the bill. 
Other changes were also made. Perhaps a 
sufficient number of constructive changes 
were effected to have constituted a decent 
average in most leagues. 

But it will forever be a cause of great 
:::hagrin that the term "unreasonable" was 
stricken from the :fl.nal draft after it reached 
the floor of the House.38 The manner in 
which it was removed is likewise a source of 
concern and a sad commentary on legisla-

Footnotes at end of article. 

ti ve processes. The term was not used in the 
Sax draft. It was inserted in House com
mittee. As has been noted, the qualifying 
language relating to "feasible and prudent 
alternative" had been deleted by agreement 
of all concerned in exchange for retaining 
"unreasonable".311 

Nonetheless, one Democratic Representa
tive, who, as chairman of the ~ouse commit
tee, had been privy to a~l drafting sessions, 
moved, as the bill was reported from com
mittee onto the calendar, that "unreason
able" be stricken. He had rallied the number 
of his Democratic colleagues sufficient to 
obtain the necessary minimum 56 votes and 
the word was excised.'0 Enough attention was 
thereby forcused on it that any attempt to 
reinsert the word would have been an exer
cise in futility. Public recation, without un
derstanding the full significance of the term 
and spurred by conservations paranoia,u mis
guidedly brought sufficient pressure to bear 
to keep it out. 

Thus, whereas an agreement had been 
made by all principals involved, one ques
tionably motivated act undid it all. Whereas 
a fairly sound model had been prepared, the 
measure may now be of questionable con
stitutionality for lack of definition. 

"[A]ny statute which subjects those who 
violate its tenns to criminal prosecution or to 
an action for damages must give [sufficiently 
definite] notice. Even a statute subjecting 
violators merely to injunction or to depriva
tion of a prospective gain should give notice 
where the secondary effect of such a sanction 
ls to destroy the value of an existing invest
ment of timP. or money." C! 

In any event the courts are now deprived 
of any handle, which they might otherwise 
have had, upon which to rationally, and 
with precedent, decide the matters which 
come before them under the act. 

This is pa.rticularly true, since, in review
ing cases pursuant to 3055, the courts are 
directed to prescind from administrative 
rules, regulations, guidelin~s. standards and 
actions.43 As such, they have no criteria upon 
which to base thei.r decisions. The terws; "pol
lution, impairment and destruction" are in 
desperate need of qualification. It was 
strongly felt that the term "unreasonable" 
afforded the semblance of definition. 

The action of once having expressly in
serted the word "unreasonable" in the bill 
and subsequently removing it, may give rise 
to a constructive legislative intent that the 
courts are to regard "pollution, impairment 
and destruction" in the absolute; that, not
withstanding their broad equity powers, they 
are precluded from adopting a "rule of 
reason". 

Is there such a thing as reasonable pollu
tion? The conservationists·and the chairman 
of the House committee answered, "No." It 
can only be hoped-for the sake of plaintiffs, 
defendants, commerce, industry, the courts 
and all of us-that, notwithstanding the 
controversy over the term "unreasonable" 
and the ultimate resolution of that contro
versy, the courts find that answer erroneous. 

B. The public trust 
A concept to which much significance is 

attached in 3055 is that of "the public trust". 
As first introduced, the Sax draft used the 
term in several different contexts. In sec
tion 2 it refers to ". . . public trust in the 
natural resources of the state". In section 3 
the phrase is " ... natural resources or the 
public trust of the state". In section 4 it 
speaks simply of "the public trust". 

Unquestionably, Professor Sax knew what 
he meant by the term. But the confusing and 
different contexts in which it was used and 
the complexity of the concept itself, as Sax 
defined it, wa.s disconcerting. Moreover, there 
are different conceptions of public trust. Ac
cordingly, a motion was made in House com
mittee that it be stricken. As a compromise, 
an expression oonsistently used throughout 

the enrolled bill was decided upon. Now th9 
act speaks in terms of the " ... air, water, 
or other natural resources or the public trust 
therein". 

Sax urges a very special significance to the 
term. He states that: 

"Confusion has arisen from the failure of 
many courts to distinguish between the gov
ernment's general obligation to act for the 
public benefit, and the special, and more 
demanding, obligation which it may have as 
a trustee of certain public resources." " 

Presumably_. as was said at the outset, the 
state's authority to regulate these matters 
stems from its police power. 

But to Ss.x's thinking, the public trust -Js 
obviously something very distinct from the 
protection of the air, water and other natural 
resources through the police power. 

Among its salient characteristics are tlie 
public nature of the resource and use there
of, the fact that the use is not to be sub
stantially altered, and the fact that It can
not be alienated to a private interest for a 
consideration (quasi-private condeinnation 
of resources). Thus, it differs substantially 
from the preservation and protection to be 
afforded the state's natural resources under 
the police power. It connotes a trusteeship
a fiduciary duty to the public. 

The public trust has received recognition, 
and in fact, is still in its embryonic stages, 
in the courts. It is a principle, the thrust 
of which is to preserve to the people their 
natural surroundings in the highest quality 
possible commensurate with the normal con
duct of human affairs. Incidentally, it has 
made the people aware of their surroundings 
and made administrative agencies responsive 
to the people. It bas afforded public access 
to administrative determinations. It strikes 
at the heart of the low-visibllity agency de
cision making. Says Sax: 

"[P]ublic trust law is not so much a sub
stantive set of standards for dealing with the 
public domain as it is a technique by which 
courts may mend perceived imperfections in 
the legislative and administrative process. 
The public trust approach which has been 
developed . . . and the exercise in applying 
that approach to existing situations ... 
demonstrate that the public trust concept is, 
more than anything else, a medium for de
mocratization.460' 

III. CONCLUSION 

That is where 3055 began. That is its un
derlying rationale. To democratize environ
mental law. To take a step, legislatively, into 
an area into which up to now only the courts 
have ventured. To short cut the process. To 
codify into a statute what has been only 
dicta in the cases that the people are the 
very real beneficiaries of a trust, the corpus 
of which is their environment. Will it work? 

As 3055 left House committee with most of 
his recommended changes adopted, Governor 
Milliken gave this assessment: 

"This bill certainly will not be the total 
answer to all our environmental problems. 
It is not a panacea. It will not be the total 
answer to all our environmental problems. 
But, it will serve to bring some of them into 
focus; perhaps more quickly than they are 
now. 

"It will also, in some cases, produce quicker 
action from those agencies and instrumental
ities of state and local government whose 
responsibility it is to protect the environ
ment, as well as from the polluters them
selves. 

"Most importantly, it will permit direct 
citizen involvement in bringing much of this 
about, and .hopefully, in so doing, will pro
duce an increasing consciousness and con
science in every citizen Of this state concern
ing the protection and preservation of his 
environment. For, ultimately, the quality of 
our environment is, not only the concern, 
but the responsibility, of every citizen. 

"If this measure takes us one step closer to 
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that realization it will have been wonn the 
effort of its enactment.4G" 

3055 may do this and much more. Its con
cept is bold, though its execution might have 
been better. If it can withstand constitu
tional attack, or if it can be satisfactorily 
amended to provide for more definitive stand
ards, it could revolutionize environmental 
law. The potential ramifications are virtually 
unlimited. Which of them will be realized, 
and to what extent, must await case-by-case 
development under the Act. 

The businessman-industrialist-especially 
in Michigan-awaits in frightened expecta
tion; the activist-conservationist in childlike 
frenetic excitation. 

FOOTNOTES 
1 Mich. Comp. L. of 1948, § 691.1201-07 (Act 

127, P.A. 1970). 
2 Professor of Law, University of Michigan. 

A.B., 1957, Harvard University; J.D., 1959, 
Universi t;y of Chicago. Has taught at the 
University of Colorado and at the University 
of California Sit Berkeley. In Washington, 
D.C., from July, 1969, to July, 1970, he 
studied, on a Ford Foundation grant, the use 
of law in environmental quality contro
versies. 

3 An organization, in turn comprised of 50 
or more organizations, the natures of which 
span the spectrum from local PTAs, to black 
unity councils, to Kiwanis clubs, to garden 
clubs to constrvation groups, WMEAC was 
formed ln the Spring of 1968 at the initiation 
of Mrs. W1llard E. Wolfe of Grand Rapids. Its 
stated purpose is to coordinate information, 
to educate the public, and "take whatever 
action is necessary" to protect the environ
ment. This action has largely taken the form 
of encouraging legal and legislative action 
and generating support therefor. WMEAC 
has been most successful in enlisting the 
support of otherwise not primarily conserva
tion oriented groups. It first confronted Pro
fessor Sax on January 28, 1969, with its 
problem: a need to effect governmental ac
tion in the protection of the environment. 
3055 is the result. 

4 Representative Thomas J. Anderson, 
Democrat of the 28th House District, intro
duced the bill as its sole sponsor. An engineer 
by profession, after 10 years of local political 
activity, he was first elected to the House in 
1964. He was reelected in 1966 and 1968 and 
stands for reelection in November, 1970. He is 
co-chairman of the House Conservation and 
Recreation Committee. Mich. Man. 1969-70 
(Mich. Dept. Ad.) at 191. 

6 The House Committee on Conservation 
and Recreation is comprised of 13 members, 
one of whom is a member of the bar. Mich. 
Leg. Hdb. 1969-70. (Comp. by Kenyon and 
Thatcher, 1969) . Since the bill was labeled a 
conservation measure, it was assigned to that 
committee. More appropriately it might have 
been referred to House Judiciary. 

6 Representative Warren N. Goemaere, 
Democrat of the 72nd House District, al
though technically designated "co-chair
man", is chairman of the committee for the 
1970 session. Like Anderson, he was first 
elected to the House in 1964, was reelected in 
1966 and 1968, and stands for reelection in 
November, 1970. Mich. Man. 1969-70, supra, 
Note 4, at 197. 

1 Testimony of the author, Hearings on 
H.B. 3055 before House Oonservation and 
Recreation Committee, 75th Mich. Leg., Mar. 
18, 1970 (unreported). 

8 See Appendix, infra, House Bill 3055 as 
introduced April 1, 1969, § 2. The purpose for 
removing the reference to the "State" in the 
enrolled bill was to avoid potential res Judil
cata or estoppel problems; to avoid a con
struction that would preclude an action 
where a prior suit had litigated the same 
issue on similar or identical !acts, but 
through a different party-plaJ.ntiff. Though 
maintained in the names of distinct parties
plaintiff, because the cases were declared to 

be in "the name of the State", the legal iden
tity of the single party-the State-might 
have been imputed to the plaintiffs. 

The reference to the doctrines of res judi
cata and estoppel in the enrolled bill (See 
Appendix, infra, § 5(3), (lines 96 and 97) is 
to the customary application of those doc
trines. 

sa Mich. Comp. L. Of 1948, § 691.1201-07 
(Act 127, P.A. 1970). 

8b Environmental Protection Act of 1970, 
S3575, 91 Cong. 2nd sess., 1970. 

9 Mich. Canst., art. 4, § 52. 
10 See Appendix, infra, Enrolled House Bill 

3055, §§ 1, 3{1), 4(1), 4(2), 4(3), 5(1) and 
5(2). 

u McDonald v. Schnipke, 380 Mich, 14, 22, 
25, 26, N.W. (1968). 

u Mich. Const. Con. 1961--0fficial Record 
(Knapp. ed.) Committee Proposal 125, Vol. 
II, at 2602-05. Mr. Millard reported as fol
lows ( a.t 2602) : 

"The proposed section submitted herewith 
is merely declaratory and has no automatic 
self executing quality. The worciing has been 
examined by Professor Wllliam Pierce of the 
law school of the University of Michigan, 
who asserts that the section would not alter 
existing water law in any respect, either in 
riparian rights, meander lines or otherwise. 
Nor would the decle,ration of a public para
mount interest in the air interfere with the 
traditional common law doctrine of the con
trol of air space above real property. Nor 
would eXisting vested rig'hts in property 
holders of the various forms of 'natural 
resources' be in any fashion disturbed." 

The consequence of adoption of the pro
vision, in short, does not lie 1n any alteration 
of existing law. 

Mr. Hatch reemphasized the fact that the 
language is not self executing (at 2603): 

"I wan-:; to make it perfectly clear that this 
amendment is merely declaratory. It has no 
automatic self executing qualities." 

And Mr. Millard confirmed this again (at 
2605) : 

"We have to have some protection against 
the waste of our natural resources. We do 
that now. Our legislature does have control 
over the natural resources, the use of them, 
and I feel that in the future that this is 
more or less just a memorializing of the 
legislature, that they have the right, the 
power. We are not giving them any power. 
They have that power. We are just telling 
them to look out into the future for our 
natural resources, the air and the water, and 
to make some regulations so that they will 
not be used up for the ._ ther generations 
that are to follow." 

13 McKibbin v. Corp. & Sec. Comm., 369 
Mich., 69, N.W. (1963). Although speaking of 
the delegation o~ authority to an agency, the 
rule of McKibbin is equally-and more-ap
plicable to a delegation to the courts. 

u Time Mag., August 24, 1970, at 37. The 
first state law of its kind in the U.S., the 
Michigan statute could inspire a flurry of 
odd-ball suits. If a Detroit resident dis
likes auto pollution, for example, he might 
well ask a court to ban all downtown traffic. 

15 Mich. Const., art. 3, § 2. 
18 See People v. Piasecki, 333 Mich. 122, 52 

N.W. 2d 626 {1952); Local 321, State, County 
and Municipal Workers of America v. Dear
born, 311 Mich. 674, 19 N.W. 2d 140 (1945); 
and Parker, "Separation of Powers Revisited" 
49 Mich. L. Rev, 1009 (1951). ' 

17 Lewis v. Grand Rapids, 222 F.Supp. 349, 
378 (W.D. Mich. 1963). 

1s Northwood Properties Company v. Royal 
Oak City Inspector, 325 Mich. 419, 39 N.W. 
2d 25 (1949). 

19 In re Consolidated Freight Co., 265 Mich. 
340, 343, 251 N.W. 431, (1933). 

liO Goethal v. Kent County Supervisors, 361 
Mich, 104, 113, 104 N.W. 2d 794 (1960). 

21 Johnson v. Kramer Freight Lines, 357 
Mich. 254, 257-8, N.W. (1959). 

22 McKibb~n, Supra, Note 13. 

23 Sec. 2(2) was added in the Senate Con
servation and Tourist Industry Committee. 
Senator Basil W. Brown, Democrat of the 6th 
Senatorial District, proposed and moved the 
adoption of the language. A most able lawyer, 
Senator Brown later informally speculated 
that the language may not survive constitu
tional attack. 

2• See Appendix, infra, Environmental Pro
tection Act of 1970, S. 3575, 91 Cong., 2d Sess. 
~ 4{e) {1970), which provides: 

"No bond shall be .required by the court of 
the plaintiff: Provided, That the court may, 
upon clear and convincing evidence offered 
by the defendant that the relief required 
will result in irreparable damage to the 
defendant, impose a requirement for secu
rity to cover the costs and damages as may be 
incurred by defendant when relief is wrong
fully granted: Provided further, That such 
security shall not be required of plaintiff if 
the requirement thereof would unreasonably 
hinder plaintiff in the maintenance of his 
action or would tend unreasonably to prevent 
a full and fair hearing on the activities com
plained of." 

Quite clearly the provision says nothing, 
except that the court may or may not, in its 
discretion, require bond. The language in 
Enrolled Bill 3055 was appended on the floor 
of the House, it having been decidedly re· 
jected in House Committee. 

25 Black's Law Dictionary 1353 (4th ed. 
1951) says of prima facie case that: "A 
litigating party is said to have a prima facie 
case when the evidence in his favor is suffi
ciently strong for his opponent to be called 
on to answer it. A prima facie case, then, is 
one which is established by sufficient evi
dence, and can be overthrown only by re
butting evidence adduced on the other side" 

26 Mich. Gen. Ct. R. 601 states: "The bu~
den of proof, presumptions, judicial notice, 
and other rules of evidence shall be accord
ing to the common law except as modified 
by statute or court rule." 

Thus, the "exception" for the "affirmative 
defense" is somewhat ambiguous. If in fact 
section 3 ( 1) makes an exception from the 
common law rule that the burden of estab
llshing such a defense is on its proponent, 
it fails to state what rule shall govern. Ac
cordingly, an assumption must be made that 
no "exception" is in fact created. 

liT Professor Sax strongly urges this point. 
See Sax, "The Public Trust Doctrine in Nat
ural Resource Law: Effective Judicial In
tervention", 68 Mich. L. Rev. 473 (1970). 

28 On April 14, 1970, a meeting was held 
in the Washington, D.C. office of Professor 
Sax. In attendance were: Representattves 
Anderson and Goemaere, Senator Gordon 
Rockwell, Chairman of the Senate Conserva
tion and Tourist Industry Committee, Mr. 
James L. Rouman, then Executive Director 
of the Michigan United Conservation Clubs 
Professor Sax, and the author. With all pres~ 
ent concurring, the author agreed to the 
deletion of this language and, in turn, Pro· 
fessor Sax agreed that the word "unreason
able" remain In the bill. Representative 
Goemaere subsequently moved that the 
word "unreasonable" be stricken-see pp 
20-22, infra. 

00 United States u. Western Pacific R.R. Co., 
352 u.s. 59, 63-4 (1956). 

30 Mich. Comp. L. of 1948, §§ 24.201-24.313. 
31 Id. § 24.306. 
32 Lewis v. Grand Rapids, supra, at Note 17. 
33 Cf. pp. 8 and 9, Notes 15-22, supra. 
14. In re Consolidated Freight Co., supra. 

Note 19, at 343. 
ll3 O'Brien v. State Hwy Commr, 375 Mlch 

545,557, N.W. (1965). 
as Cooper, State Administrative Law, 267 

§ 4(D) (1965). 
87 Mich. Comp. L. of1948, § 24.264. 
as See S. 3575, 91 Cong., 2d Sess. (1970), 

§§ 2(b), 3{a) and 4(a), wherein the word 
"unreasonable" appears. The insertion of the 
term was made by staff personnel before In-
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troduction to the U.S. Senate Committee on 
Commerce. 

3o Cf. pp. 14 and 15, Note 28, supra. 
to The Michigan House has 110 members. 

Thus, 56 votes were needed to carry Repre
sentative Goemaere's motion. The House of 
the 75th Legislature has a constituency of 57 
Democrats and 53 Republicans, Mich. Leg. 
Hdb. 1969-70. The record role call on Repre
sentative Goenaere's motion reflects 51 Demo
crats and 5 Republicans voting "Yea", H. 
Journal No. 57, 75th Leg. Reg. Sess. (1970), 
roll call No. 335 at 1296. 
~The Michigan United Conservation Clubs, 

through Dr. Frederick L. Brown, its president, 
was signally effective here. Spooked by a prior 
legislative hassle of some years before when 
the word "willful" crept into a conservation
ist piece of legislation, Brown vehemently 
and vociferously opposed the term "unreason
able." From his testimony, and specific refer
ences to the fact, it was clear that Brown 
and other conservationist interests errone
ously imputed to the word the same connota
tion as is commonly ascribed to "willful". 

t2 62 Harv. L. Rev. 77, 78-9 (1948). 
43 Cf. pp 8, 9, 17-19, Notes 15-22, 31-36. 
H Sax, supra, Note 27 at 478. 
•5 Id. at 509. 
•e Press release, Governor William G. Mil

liken, Mar. 31, 1970. 

From the perspective of both Legal Ad
visor to Governor William G. Milliken and 
ad hoc counsel to the House committee which 
drafted the measure, the author affords an 
incisive analysis of Michigan House Bill 
3055, The Environmental Protection Act of 
1970, effective October 1, 1970. The Michi
gan Legislature maJ.n.tains no permanent 
record of its committee hearings or floor de
bate. Accordingly, through his observations 
and recollections, the author here provides 
the only recorded history, with .a focus on 
legislative intent, of the passage of this re
markable Act. Since the Michigan version is 
expected to be the model for the enactment 
of similar measures in other states (now 
pending in Colorado, Massachusetts, New 
York, Pennsylvania, Tennessee and the U.S. 
Congress, and expected to be introduced in 
Texas and California) and since there prom
ises to be much litigation brought pursuant 
to the Act, this article should be of partic
ular value to legislative members and ad
ministrative officials, as well as to corporate, 
government and private attorneys. 

APPENDIX 
(Enrolled House Bill No. 3055 as signed by 

Governor William G. Milliken on July 27, 
1970 (Act 127, P.A. 1970, Mich. Comp. L. 
1948, §§ 691.1201-07)) 
An Act to provide· for actions for declara

tory and equitable relief for protection of 
the air, water and other natural resources 
and the public trust therein; to prescribe the 
rights, duties and functions of the attorney 
general, any political subdivision of the state, 
any instrumentality or agency of the state or 
of a politica..l subdivision thereof, any per
son, partnership, corporation, association, 
organization or other legal entity; and to 
provide for judicial procee<tings relative 
thereto. 

The People of the State of Michigan enact: 
Sec. 1. This act, shall be known and may 

be cited as the "Thomas J. Anderson, Gordon 
Rockwell environmental protection act of 
1970". 

Sec. 2 ( 1) The attorney general, any polit
ical subdivision of the state, any instru
mentality or agency of the state or of a 
political subdivision thereof, any person, 
partnership, corporation, association, orga
nization or other legal entity may maintain 
an action in the circuit court having juris
diction where the alleged violation occurred 
or is likely to occur for declaratory and equi
table relief against the state, any political 

subdivisdon thereof, any instrumentality or 
agency of the state or of a political subdivi
sion thereof, any person, partnership, cor
poration, association, organization or other 
legal entity for the protection of the air, 
water and other natural resources and the 
public trust therein from pollution, impair
ment or destruction. 

{2) In granting relief provided by subsec
tion {1) where there is involved a standard 
for pollution or for an anti-pollution device 
or procedure, fixed by rule or otherwise, by 
an instrumentality or agency of the state or 
a political subdivision thereof, the court may: 

{a) Determine the validity, applicability 
and reasonableness of the standard. 

(b) When a court finds a standard to be 
deficient, d-irect the adoption of a standard 
approved and specified by the court. 

Sec. 2a. If the court has reasonable ground 
to doubt the solvency of the plaintiff or the 
plaintiff's ability to pay any cost or judgment 
which might be rendered against him in any 
action brought under this act the court may 
order the plaintiff to post a surety bond or 
cash not to exceed $500.00. 

Sec. 3. (1) When the plaintiff in the ac
tion has made a prima facie showing that the 
conduct of the defendant has, or is likely to 
pollute, impair or destroy the air, water or 
other natural resources or the public trust 
therein, the defendant may rebut the prima 
facie showing by the submission of evidence 
to the contrary. The defendant may also 
show, by way of an affirmative defense, that 
there is no feasible and prudent alternative 
to defendant's conduct and that such con
duct is consistent with the promotion of the 
public health, safety and welfare in light of 
the state's paramount concern for the pro
tection of its natural resources from pollu
tion, impairment or destruction. Except as 
to the affirmative defense, the principles of 
burden of proof and weight of the evidence 
generally applicable in civil actions in the 
circuit courts shall apply to actions brought 
under this act. 

{2) The court may appoint a master or 
referee, who shall be a disinterested person 
and technically qualified, to take testimony 
and make a record and a report of his find
ings to the court in the action. 

(3) Costs may be apportioned to the 
parties if the interests of justice require. 

Sec. 4. ( 1) The court may grant temporary 
and permanent equitable relief, or may im
pose conditions on the defendant that are 
required to protect the air, water and other 
natural resources or the public trust there
in from pollution, impairment or destruc
tion. 

{2) If administrative, licensing or other 
proceedings are required or available to de
termine the legality of the defendant's con
duct, the court may remit the parties to 
such proceedings, which proceedings shall 
be conducted in accordance with and sub
ject to the provisions of Act No. 306 of the 
Public Acts of 1969, being sections 24.201 
to 24.313 of the Compiled Laws of 1948. In 
so remitting the court may grant temporary 
equitable relief where necessary for the pro
tection of the air, water and other natural 
resources or the public trust therein ~rom 
pollution, impairment or destruction. In so 
remitting the court shall retain jurisdiction 
of the action pending completion thereof 
for the purpose of determining whether ade
quate protection from pollution, impair
ment or destruction has been afforded. 

(3) Upon completion of such proceed
Ings, the court shall adjudicate the impact 
of the defendant's conduct on the air, water 
or other natural resources and on the publtc 
trust therein in accordance with this act. 
In such adjudication the court may order 
that additional evidence be taken to the 
extent necesse.ry to protect the rights recog
nized in this act. 

(4) Where, as to any administrative, 
licensing or othet: proceeding judicial re-

view thereof is available, notwithstanding 
the provisions to the contrary of Act No. 
306 of the Public Acts of 1969, pertaining to 
judicial review, the court originally taking 
jurisdiction shall maintain jurisdiction for 
purposes of judicial review. 

Sec. 5. (1) Whenever administrative, li
censing or other proceedings, and judicial 
review thereof are available by law, the 
agency or the court may permit the attorney 
general, any political subdivision of the state, 
any instrumentality or agency o'f the state or 
of a political subdivision thereof, any per
son, partnership, corporation, association, 
organization or other legal entity to inter
vene as a party on the filing of a pleading 
asserting that the proceeding or action for 
judicial review involves conduct which has 
or which is likely to have, the effect of pol~ 
luting, impairing or destroying the air, water 
or other natural resources or the public trust 
therein. 

{2) In any such administrative, licensing 
or other proceedings, and in any judicial re
view thereof, any alleged pollution, impair
ment or destruction of the air, water or other 
natural resources or the public trust therein 
shall be determined, and no conduct shall b~ 
authorized or approved which does, or is 
likely to have such effect so long as there 
is a feasible and prudent alternative con
sistent with the reasonable requirements of 
the public health, safety and welfare. 

{3) The doctrines of collateral estoppel 
and res judicata may be applied by the court 
to prevent multipilicity of suits. 
~· 6. This act shall be supplementary to 

ex1sting administrative and regulatory pro
cedures provided by law. 

Sec. 7. This act shall take effect October 1 
1970. t 

This act is ordered to take immediate 
effect. 

HOUSE BILL No. 3055, AS INTRODUCED 
APRIL 1, 1969 

A bill to provide for action for declaratory 
and equitable relief for protection of the air 
water and other natural resources of th~ 
state; to prescribe the duties of the attorney 
general, political subdivisions and the citi
zens of the state; and to provide for judicial 
proceedings relative thereto. 

The people of the State of Michigan enact: 
Sec. 1. This act shall be known and may 

be cited as the "natural resource conservation 
and environmental protection act of 1969". 

Sec. 2. The attorney general, a city, village 
or township or a citizen of the state may 
maintain an action for declaratory and equi
table relief in the name of the state aganist 
any person, including a governmental in
strumentality or agency, for the protection 
of the air, water and other natural resources 
of the state from pollution, impairment or 
destruction, or for protection of the public 
trust in the natural resources of the state. 

Sec. 3 ( 1) When the plaintiff in the action 
has made a prima facie showing that the con
duct of the defendant has, or is reasonably 
likely to pollute, impair or destroy the air, 
water or other natural resources or the public 
trust of the state, the defendant has the 
burden of establishing that there is no feasi
ble and prudent alternative and that the 
conduct, program or product at issue is con
sistent with and reasonably required for pro~ 
motion of the public health, safety and wel
fare in light of the state's paramount con
cern for the protection of its natural re
sources from pollution, impairment or de
struction. 

(2) The court may appoint a master or 
referee, who shall be a disinterested person 
and technically qualified, to take testimony 
and make a report to the court in .the action. 
The costs thereof may be apportioned to the 
parties if the interests of justice require. 

Sec. 4. ( 1) The court may grant 'temporary 
and permanent equitable relief, or may im
pose conditions on the defendant that are 
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required to protect the public trust or air, 
water and other natural resources of the 
state from pollution, impairment or destruc
tion. 

(2) If administrative, licensing or other 
such proceedings are required or available to 
determine the legality of the defendant's 
conduct, program or product, the court may 
remit the parties to such proceedings. In so 
remitting the court may grant temporary 
equitable relief where appropriate to prevent 
irreparable injury to the natural resources 
or public trust of the state. In so remitting 
the court shall retain jurisdiction of the ac
tion pending completion thereof, for the 
purpose of determining whether adequate 
consideration has been given to the protec
tion of the public trust and the air, water or 
other natural resources of the state from 
pollution, impairment or destruction, and, 
if so, whether the agency's decision is sup
ported by the preponderance of the evidence 
upon the whole record. 

(3) If such consideration has not been 
adequate, the court shall adjudicate the im
pact on the public trust and air, water and 
natural resources of the state in accordance 
with the preceding sections of this act, or 
where, as to any such administrative, licens
ing or other proceeding, judicial review 
thereof is available, the parties shall be re
mitted to the processes of such review as 
augmented by section 5, and upon the vest
ing of jurisdiction in any other court of the 
state, the court may dismiss the action 
brought hereunder without prejudice to the 
parties. 

Sec. 5. (1) In such administrative, licens
ing or other proceeding, and in a judicial re
view thereof made available by law, the at
torney general, a city, village or township, or 
a citizen of the state may intervene as a party 
on the filing of a verified pleading asserting 
that the proceeding or action for judicial re
view involves conduct, programs or products 
which may have the effect of impairing, 
polluting or destroying the public trust or air, 
water or other natural resources of the state. 

(2) In any such administrative, licensing 
or other proceeding, the agency shall con
sider the alleged impairment, pollution or 
destruction of the public trust Of air, water 
or other natural resources of the state and 
no conduct, program or product shall be 
authorized or approved which does, or is 
reasonably likely to have such effect so long 
as there is a feasible and prudent alterna
tive consistent With the reasonable require
ments of the public health, safety and wel
fare. 

(3) In an action for judicial review of any 
proceeding described in subsection (2), the 
court, in addition to any other duties im
posed upon it by law, shall grant review of 
claims that the conduct, program or product 
under review has, or is reasonably likely to 
impair, pollute or destroy the public trust or 
the air, water or other natural resources of 
the state, and in granting such review it 
shall follow the standards and proceedings 
set forth in this act in addition to the re
view authorized by Act No. 197 of the Public 
Acts of 1952, as amended, being sections 
24.101 to 24.110 of the Compiled Laws of 
1948. 

Sec. 6. In an action where a plaintiff or 
intervenor seeking judicial adjudication as 
provided by this act has failed to intervene 
in any administrative, licensing or other such 
proceedings, the court may remit such plain
tiff or intervenor to such proceeding for 
amplification of the record therein, and may 
order the granting of intervention and the 
granting of review therein as provided in 
section 5. However, where intervention was 
available in such administrative, licensing 
or other proceedings, and where the plain
tiff or intervenor seeking judicial adjudi
cation hereunder wilfully and inexcusably 
refused intervention therein, the court may 
dismiss the action with prejudice to the 
plaintiff or intervenor. 

s. 3575 
(Environmental Protection Act of 1970, 91st 

Cong., 2d Sess., introduced Mar. 10, 1970, 
by Senators PHILIP A. HART and GEORGE 
McGoVERN) 
Be it enacted by the Senate and House 

of Representatives of the United States of 
America in Congress assembled, That this 
Act may be cited as the "Environmental Pro
tection Act of 1970". 

SEc. 2. (a) The Congress finds and declares 
that each person is entitled by right to the 
protection, preservation, and enhancement 
of the air, water, land, and public trust of 
the United States and that each person has 
the responsibility to contribute to the pro
tection and enhancement thereof. 

(b) The Congress further finds and de
clares that it is in the public interest to 
provide each person with an adequate remedy 
to protect the air, water, land, and public 
trust of the United States from unreasonable 
pollution, impairment, or destruction. 

(c) The Congress further finds and de
clares that hazards to the air, water, land, 
and public trust of the United States are 
caused largely by persons who are engaged 
in interstate commerce, or in activities which 
affect interstate commerce. 

SEc. 3. (a) Any person may maintain an 
action for declaratory or equitable relief in 
his own behalf or in behalf of a class of 
persons similarly situated, for the protection 
of the air, water, land, or public trust of the 
United States from unreasonable pollution, 
impairment, or destruction which results 
from or reasonably may result from any ac
tivity which affects interstate commerce, 
wherever such activity and such action for 
relief constitute a case or controversy. Such 
action may be maintained against any per
son engaged in such activity and may be 
brought, Without regard to the amount in 
controversy, in the district court of the 
United States for any judicial district in 
which the defendant resides, transacts busi
ness or may be found: Provided, That nothing 
herein shall be construed to prevent or pre
empt State courts from exercising jurisdic
tion in such action. Any complaint in any 
such action shall be supported by affidavits 
of not less than two technically qualified 
persons stating that to the best of their 
knowledge the activity which is the subject 
of the action damages or reasonably may 
damage the air, water, land, or public trust 
of the United States by pollution, impair
ment, or destruction. 

(b) For the purpose of this section, the 
term "person" means any individual or 
organization; or any department, agency, or 
instrumentality of the United States, a State 
or local government, the District of Colum
bia, the Commonwealth of Puerto Rico, or 
a possession of the United States. 

SEc. 4. (a) When the plaintiff has made 
a prima facie shoWing that the activity of 
the defendant affecting interstate commerce 
has resulted in or reasonably may result in 
unreasonable pollution, impairment, or de
struction of the air, water, land, or public 
trust of the United States the defendant 
shall have the burden of establishing that 
there is no feasible and prudent alternative 
and that the activity at issue is consistent 
with and reasonably reqllired for promotion 
of the public health, safety, and welfare in 
light of the paramount concern of the United 
States for the protection of its air, water, 
land, and public trust from unreasonable 
pollution, impairment or destruction. 

(b) The court may appoint a master to 
take testimony and make a report to the 
court in the action. 

(c) The court, or master, as well as the 
parties to the action, may subpoena expert 
witnesses and require- the production of 
records, documents, and all other informa
tion necessary to a just disposition of the 
case. 

(d) Costs may be apportioned to the 
parties if the interests of justice require. 

(e) No bond shall be required by the 
court of the plaintiff: Provided, That the 
court may, upon clear and convincing evi
dence offered by the defendant that the re
lief required will result in irreparable dam
age to the defendant, impose a requirement 
for security to cover the costs and damages 
as may be incurred by defendant when re
lief is wrongfully granted: Provided further, 
That such security shall not be required of 
plaintiff if the requirement thereof would 
unreasonably hinder plaintiff in the mainte
nance of his action or would tend unreason
ably to prevent a full and fair hearing on 
the activities complained of. 

SEc. 5. The court may grant declaratory 
relief, temporary and permanent equitable 
relief, or may impose conditions on the de
f~ndant which are required to protect the 
a1r, water, land, or public trust of the United 
States from pollution, impairment, or de
struction. 

SEc. 6. This Act shall be supplementary to 
existing administrative and regulatory pro
cedures provided by law and in any action 
maintained under the Act, the court may 
rem~nd the parties to such procedures: 
Provtded, that nothing in this section shall 
be deemed to prevent the granting of in
terim equitable relief where required and so 
long as is necessary to protect the rights 
recognized herein: Provided further, That 
any person entitled to maintain an action 
under this Act may intervene as a part in 
all such procedures: Provided further That 
nothing herein shall be deemed to p~event 
the maintenance o! an action, as provided 
in this Act, to protect the rights recognized 
herein, where existing administrative and 
regulatory procedures are found by the court 
to be inadequate for the protection of such 
rights: Provided further, That, at the initia
tion of any person entitled to maintain an 
action under the Act, such procedures shall 
be reviewable in a court of competent juris
d.iction to the extent necessary to protect the 
r1ghts recognized herein: and provided fur
ther, That in any such judicial review the 
court shall be bound by the provisions, stand
ards, and procedures of sections 2, 4, and 
5 of this Act, and may order that additional 
evidence be taken with respect to the en
vironmental issues involved. 

Mr. YOUNG of Ohio. Mr. President 
the legislation we are considertng today 
may well be the most important environ
mental protection measure ever before 
this Congress. Its provisions could mean 
that, within 5 years, the air in our cities 
will be fit to breathe, no longer endan
gering the health of our citizens. 

To accomplish this vitally necessary 
task will be difficult. With our factories 
and our automobiles we have utterly be
fouled our urban air. To clean it will take 
bold and drastic steps. This bill provides 
such steps. 

National air quality standards will be 
set at the level necessary to protect 
public health, and States and regions 
would be required to attain that quality 
of air within a statutory deadline. While 
States and regions would continue to 
have the primary responsibility for im
plementing those standards, and enforc
ing timetables and emission requirements 
on particular sources, the Secretary of 
Health, Education, and Welfare would 
have backup authority to do any task a 
State was unwilling or unable to do it
self. 

One important aspect of this bill deals 
with emissions of hazardous substances. 
The definition of substances subject to 
this section has been tightly drawn by 
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the committee, so that only air pollution 
agents which even in trace amounts cause 
or contribute to an increase in mortality 
or serious irreversible or incapacitating 
reversible damage to health, will be in
cluded. 

The provision requires national emis
sion standards for such substances. The 
standard must preliminarily be set at 
zero for any substance the Secretary 
finds hazardous, putting the burden on 
the emitter to show that a higher emis
sion level will not be hazardous. It was 
not intended by the committee that a 
technically unachievable zero emission 
·level be set unless the substance is so 
dangerous that any emissions endanger 
health. Only in that case would emis
sions be prohibited, a step which con
ceivably could force plants to suspend 
operations. Every possible procedural 
safeguard is available to an affected in
dustry under the hazardous substance 
provision: the protections of the Admin
istrative Procedures Act, a public hear
ing in which to make its case before the 
Secretary, and judicial review of any 
standard or order to abate to which it 
takes exception. 

The bill also sets a .dramatic goal for 
controlling emissions from new automo
biles. By 1975, the emissions from cars 
must reach the levels which the National 
Air Pollution Control Administration has 
projected are necessary to protect the 
public health. To avoid disrupting a ma
jor industry, which contributes much to 
the national economy, the committee ap
proved a mechanism for extending the 
deadline 1 year if the automobile indus
try, having made all good faith efforts, 
is unable to meet the standards by 1975. 

This is not an arbitrary provision. It 
reflects the understanding of control 
technology the committee gained 
through extensive hearings and meetings 
with the auto industry and the National 
Air Pollution Control Administration. 
The members of the committee were con
fident that this deadline can be met, and 
that a clean car can be achieved without 
wrecking the auto industry. 

In this bill, $1,190 million is authorized 
for the costs of research and air pollu
tion control. This is only the Federal 
commitment. The States and cities must 
also heavily involve themselves in this ef
fort, as must the private sector. 

S. 4358 is the product of much work 
by the Subcommittee on Air and Water 
Pollution, and by the parent Committee 
on Public Works, of which I am a mem
ber. It is a tough bill which will give us, 
finally, the tools to clean up this Nation's 
air. 

Mr. NELSON. Mr. President, the 
United States today is at a crucial point 
in the battle to halt the continuing de
terioration of our physical surroundings 
and to begin to provide improved quality 
of life for all our citizens and their de
scendants. As the widespread increase in 
smog episodes and oil-clogged beaches 
demonstrated this summer, environ
mental pollution is a national issue which 
reaches all communities, regardless of 
size and location, and touches each of 
our lives, regardless of age or social 
status. Poisoned air, contaminated water, 

and despoiled land rob each one of us of 
a treasured na-tional heritage and 
threaten our health and physical prop
erty. To reverse this trend, it will require 
the unified commitment for environ
mental quality of each one of us-indi
vidual citizens, public officials, and the 
industrial community. 

On his 80th birthday, Walter Lippmann 
gave evidence of his continued prescience 
and ability to accurately survey our na
tional condition when he noted: 

Our only hope is that a sufficiently large 
number of people will become actively con
cerned about the destruction of the environ
ment . . . If a sufficiently powerful group 
of people understand ... (they) can lead 
the rest. 

Mr. President, today the Senate of the 
United States is in a position to offer this 
Nation the leadership needed to succeed 
in the fight to halt air pollution. Senator 
Edmund S. Muskie and the Senate Pub
lic Works Committee have brought to the 
floor of the Senate the toughest piece of 
environmental legislation ever consid
ered by Congress. 

S. 4358, the National Air Quality Stand
ards Act of 1970, could mark the turning 
point in the struggle against air pollu
tion. The 197'5 deadlines for compliance 
with national air quality standards and 
the development of a clean car are essen
tial to the protection of public health. 
The new enforcement provisions in the 
act mean business and will insure com
pliance with those deadlines. 

I especially want to congratulate Sen
ator MusKIE-not only for his leadership 
in writing the new bill, but also for buck
ing the strong tide of industry opposition 
to this legislation. Senator MusKIE, 
Chairman RANDOLPH, and the other 
members of the committee have offered 
Americans new hope for a clean and 
healthy environment. 

As Senator MusKIE stated yesterday: 
The legislation we take up today provides 

the Senate with a moment of truth: a time 
to decide whether or not we are willing 
to let our lives continue to be endangered by 
the wasteful practices of an affiuent society, 
or whether we are willing to take the diffi
cult but necessary steps to breathe new life 
into our fight for a better quality of life. 

I emphatically agree. This legislation is 
a test of our commitment to providing 
national leadership and national policy 
for air pollution control. 

Air pollution directly attacks the health 
of all Americans. This bill before us is a 
firm congressional statement that all 
Americans in all parts of the Nation 
should have clean air to breathe, air 
which does not attack their health. And 
this bill sets the goal of achieving clean 
air in the Nation within the next few 
years. 

The responsibility of this body and of 
the Congress is to determine what the 
public interest requires to protect the 
health of tough decisions and equally 
rigorous challenges. But the situation is 
of such a critical nature that we cannot 
shirk this responsibily. It is the proper 
time to state the goals and outline for 
clean air. This bill is an acceptance of 
this responsibility to protect the public 
health and states an outline for clean air 
in clear, precise terms. 

It is particularly encouraging to see 
that S. 4358 recognizes the motor vehicle 
as the most serious single cause of air 
pollution in the country. Earlier this year 
I proposed that January 1, 1975, be the 
national goal for the manufacture and 
sale of nonpolluting automobile engines, 
that all air pollution control devices on 
motor vehicle engines have an extended 
warranty to make sure that t.hey func
tion after the vehicle is on the road, and 
that individual States be allowed to set 
stricter emission standards for motor 
vehicles than required by the Federal 
Government. The Public Works Com
mittee has taken this same basic posi
tion. 

Contrary to the statements of indus
try, this bill does not dictate technology. 
The measure simply states that it shall 
be the national policy to have a clean 
automobile engine in 5 years. It issues a 
public challenge to the automobile in
dustry to devote their vaunted techno
logical and manufacturing resources to 
the task of meeting this goal. This is a 
challenge which is certainly proper for 
Congress to issue. It is a statement of 
national policy which cannot be compro
mised by the Automobile Manufacturers 
Association. 

If the Senate and the Congress agree 
to make clean air within the next 5 
years a national goal, we must also be 
prepared to comlnit the resources neces
sary to meet this promise. Clean air is 
not just the business of industry. If the 
national challenge for clean air is issued, 
it will require the hard work and deter
mination of each of us-private citizen 
and public official as well as the business 
community. We face the opportunity to 
join together in working for an improved 
quality of life-a quality of life that we 
will share together in any case. The 
question is not whether we have the 
means to make cooperative effort; it is 
whether we have the will and determina
tion. Today, this question is directly 
posed to the Congress and to this body. 

Mr. PROUTY. Mr. President, I would 
like to make a few remarks at this time 
about the new air pollution bill, S. 4358. 

As cosponsor of S. 3466, the original 
administration bill on air pollution, I 
want to add my expression of support 
for this new bill. Three years ago, we 
passed the Air Quality Act and hopefully 
initiated an era of gradually reduced air 
pollution. 

It soon became clear that the disease 
proved too strong for our first attempt to 
cure it. For a variety of reasons, pollu
tion has increased. Ironically, as we all 
know, the problem is a byproduct of 
affluence-and as we grow richer in the 
years to come, we must not let bad air 
compete with our economic progress for 
the future. 

The National Air Quality Standards 
Act of 1970 contains tough provisions to 
counteract our pressing problem. I do not 
wish to enumerate the points of the bill, 
for excellent summaries have already 
been given. Rather, I would like to con
centrate on some important aspects of 
the bill, the reasons for which enactment 
is imperative. 

An important underlying philosophy 
of the bill is that it is the right and duty 
of each State to develop its own plans to 
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implement the standards set by the Sec
retary. To be sure, minimum Federal 
standards are a must, as they free the 50 
States from the necessity of competing 
for business by lowering their standards. 
Yet States especially imperiled by foul 
air are not enjoined from passing more 
stringent measures. 

The sensible means of attacking thls 
problem which varies so radically from 
one region to the next is, therefore, at 
the State level with the Federal Govern
ment willing and able to assist when 
needed. 

An innovative feature of the bill, in 
keeping with the urgency of the problem, 
is the establishment of definite deadlines. 
State implementation plans must be de
signed to assure attainment of national 
ambient air quality standards within 3 
years of acceptance. The auto manufac
turers are required to reduce pollutant 
emissions by 90 percent on their 1975 
models. In each case the basic tenet of 
the new bill is explicit: for the first time, 
air quality standards will take prece
dence over objections of economic im
practicality and technical impossibilities. 
Products which make life easier at the 
cost of life itself are worthless. Thus, we 
are saying that industry must make 
peace with our environment and we are 
placing the emphasis on how we grow in
stead of how fast we grow. 

Would-be polluters are forewarned: A 
livable environment is more important to 
man and his survival than all of the mar
ketable gadgets produced by our econ
omy to make our life easier. 

The air pollution bill, therefore, pro
vides reasonable and effective methods 
for solving the air pollution problem 
that has plagued us for so long. It merits 
our support, not just as an expression of 
concern, but as a national commitment 
consistent with the right of all citizens to 
clean air. 

Mr. MONTOYA. Mr. President, today 
the U.S. Senate faces a critical choice. 
As a member of the subcommittee on 
Air and Water Pollution of the Public 
Works Committee, which is chaired by 
the distinguished Senator from Maine 
<Mr. MusKIE), I have watched this body 
and this country become increasingly 
aware of the problems of environmental 
quality. 

Air pollution is not simply a problem 
of the east coast or Los Angeles. America 
is industrial and mobile, and that means 
air pollution. I have received numerous 
letters from constituents in New Mex
ico raising concerns about the quality of 
the air they breathe as New Mexicans 
and as travelers to other parts of this 
country. The city of Albuquerque is des
perately trying to cope with a growing air 
pollution problem, and requested funds 
of over $263,000 for its program: the 
amount granted totaled only $64,000. I 
would hope that the stimulus of the pas
sage of this bill and the increased funds 
it authorizes would help communities like 
this across the Nation. 

Today we vote on the National Air 
Quality Standards Act of 1970, and our 
vote may have great influence on the 
kind of world we inhabit within the next 
10 years, and the kind of world we leave 
our children and grandchildren. There is 
no time left for delay, for reexamination 

after reexamination. The problem of 
clean air has become critical now. 

Why is this so? Primarily for two rea
sons. First, the growth of the sources of 
air pollution is rising rapidly. This is 
particularly true when we examine the 
case of the automobile. This Nation pro
duces about 191 million tons of air pol
lutants annually, and 92 million tons, or 
48 percent of the total, is produced by 
automobiles. Now here is the most star
tling fact relating to air pollution and 
automobiles: The number of motor vehi
cles in this country grows twice as fast as 
the number of people. Every moment we 
delay we compound the problem, and we 
will eventually have to face the results 
of any delay. Postponement would simply 
make the problem more difficult and 
costly to cure. 

Automobiles are not the only source 
of air pollution growing at a very rapid 
rate. Studies indicate that the use of 
electric power will increase even faster. 
If these studies are correct, and such 
studies have usually underestimated the 
increases in the past, then this country 
will be using five times more electricity 
in the year 2000 than we presently use. 
We must decide to put proper controls 
on the new plants that will produce this 
power now, before they are built. It is 
false economy to build first and then 
attach control devices during some later 
state of panic. The present bill under 
consideration would instruct industry 
to take proper steps now, by requiring 
new facilities to adopt the best avail
able pollution control technology. This 
is a sensible provision, not an unrealistic 
requirement. 

The second reason clean air has be
come a critical problem is that we have 
not forced ourselves and our economic 
system to include pollution as a "cost" 
to anyone. We have allowed, in fact 
encouraged, industry to pollute. If we do 
not adopt the present bill before us, es
sentially in the same form given it by 
the Air and Water Pollution Subcom
mittee and the full Public Works Com
mittee, then we will be continuing the 
same inadequate system with the same 
inherent mistakes. We can no longer 
afford those mistakes. In the past an 
industry received no reward if it con
trolled its pollution. In fact, it was 
penalized by raising its own costs of 
production. The present bill would put 
all new facilities on the same footing, 
and would also do much to give Amer
icans clean air. Competitive disadvan
tage is not created when all new facilities 
are required to adopt the same level of 
pollution control technology, This is a 
reasonable and workable scheme, and I 
would hope that my Senate colleagues 
would agree with this concept. 

S. 4358 calls for the establishment of 
national air quality standards. This by 
no means eliminates the States, for 
they are responsible for devising imple
mentation plans so that each State can 
reach the level set in the national stand
ards. Our State and regional organiza
tions simply have not moved fast 
enough in cleaning up this country's air. 
The present bill accelerates the cleanup 
schedule while maintaining the States 
as part of that program. 

The intense activity on the part of the 

automobile industry with regard to the 
deadline of January 1975, for compliance 
with emission standards that had pre
viously been targeted for 1980 has drawn 
the attention of the press and the public 
to this portion of the bill. I want to make 
myself completely clear on this point: 
Automobiles have not been singled out as 
a whipping boy; challenging deadlines 
have been set because automobiles are 
such a dominant part of the air-pollution 
problem. They simply cannot be ignored. 
The car industry says that it does not 
know how it will meet these standards 
by the date set in the bill. Yet four young 
students from Wayne State University 
hav already figured out how, and have 
driven across the country in an automo
bile that meets the 1980 standards right 
now. This car used unleaded gas-gas 
that is now available at service stations 
across the country-and a 1971 Ford 
Capri V-8 engine. In other words, this 
was not some little two-cylinder engine 
nursed across the country by an exotic 
fuel. The students attached catalytic 
mufflers, an exhaust recirculation system, 
an electric fuel pump, insulated fuel line, 
a carburetor sensitive to temperature 
changes, and produced a relatively clean 
engine. 

In short, a relatively clean engine by 
1975 is not an unreasonable hope, given 
the experience of these students. The 
past record of the auto industry shows 
that it can usually move faster than it 
thinks it can when called upon to do so. 
The present bill does not say that Con
gress knows how to build such an engine. 
It simply says that the public health is 
in danger, and that we must call on the 
industry with the knowhow to produce 
such an engine. 1975 may be too late. 
1980 is undoubtedly too late. We are 
faced with a crisis, and must act now. 
Smog killed 20 and made 5,900 ill in 
Donora, Pa., in 1948. Nothing happened. 
Impure air killed 4,000 in London in 1952. 
Very little happened. Foul air caused 
more than 700 deaths above normal in 
New York in 1953, 1963, and 1966. Very 
little happened. Carbon monoxide levels 
in Chicago, New York, and some other 
cities have reached a level at which the 
public health is impaired. The eastern 
seaboard received another scare this 
summer when it appeared that a serious 
air pollution crisis was bearing down on 
these urban centers. Unnoted by these 
statistics are the many people who have 
respiratory diseases that are aggravated 
by the kind of air they must breathe. 

Mr. President, we must act now, and 
we should act favorably on S. 4358 wit.h
out adding any crippling amendments. 

Mr. COOPER. Mr. President, yester
day, I spoke on the bill, but today I 
emphasize again the importance of the 
bill. Following its well developed tradi
tion, the Committee on Public Works 
has brought to the Senate floor a un
animously and bipartisanly reported 
bill S. 4358, to amend the Clean Air Act, 
and for other purposes. It is particularly 
significant that this bill was reported 
from committee unanimously and that 
the committee considered the b111 in 
bipartisan fashion for the amendments 
to the Clean Air Act represent a great 
deal more than pollution control pro
visions, rather, in fact they constitute 
social legislation which, as the distin-
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guished Chairman of the Subcommittee 
has pointed out, constitute perhaps the 
most significant piece of domestic legis
lation that will be considered by the 
Congress this session. 

The quest for environmental quality 
has brought the society to the point of 
making difficult choices. Difficult choices 
because they affect economics, growth, 
development, and many of the other 
traditional social activities and goals. To 
many, the placing of any constraints on 
these activities is outweighed by a con
tinued unrestricted growth and develop
ment. However, the committee, in these 
Clean Air Act amendments, views the 
restoration and maintenance of public 
health as a paramount objective. The 
committee is also cognizant of the fact 
that continued degradation of the en
vironment through air pollution could 
cause serious changes in the natural sys
tems regulating the biosphere and pos
sibly destroy the earth's ability to sus
tain life. 

These are not meant to be alarmist 
fears. However, the evidence which is 
accumulating should give every reason
able man cause for concern. We now 
know, although with varying degrees of 
precision, that incident sunlight striking 
the surface of the earth has been re
duced significantly as a result of air 
pollution. In Washington, D.C., for in
stance, the Smithsonian Institution has 
recorded a 16-percent reduction in inci
dent sunlight striking the surface of the 
earth at the Mall. We know that the 
air pollution is triggering competing 
forces, one causing or tending to cause 
a cooling of the earth's atmosphere and 
the other causing or tending to cause 
a heating of the earth's atmosphere, but 
we are as yet not clear as to which of 
these forces are predominating. Both 
have great implications for continued 
success of life on the earth. 

Similarly there is now evidence that 
air pollution is causing a significant de
terioration in the fertility of our soil 
through the leaching of essential nu
trients that occurs when acid rainfall 
percolates through the soil. All of these 
factors must be given great attention 
by all of those of us who are concerned 
about the future. 

However, the committee has recog
nized that short-term adverse effects of 
air pollution involving the health of the 
citizens of this Nation must be remedied 
as soon as possible. Since the enactment 
of the Clean Air Act in 1963 and the 
Air Quality Act of 1967, a great deal of 
information has been learned about the 
character of air pollution, its extent, 
and about its effects on health and 
welfare. The data can only be summa
rized as requiring action. In many areas 
of this Nation, and in almost every met
ropolitan region above 50,000 people, the 
quality of the air is well below that nec
essary to maintain public health. For 
some pollution agents the problem is 
particularly severe; for instance, carbon 
monoxide, sulfur oxide, oxides of ni
trogen, and hydrocarbons. The effects 
produced in these high pollution areas 
range from outright disease causation, 
to mutagenicity and carcinogenicity, to 
substantial increase in respiratory dis
ease, and, significantly, to decreased 

work performance and attendance. All 
of these problems have reached propor
tions where the committee believes that 
it is necessary to act to bring air pollu
tion under control and attain the quality 
of air necessary to protect the health of 
our persons. This is the general objective 
of the bill before the Senate today. 

The bill continues the subdivision of 
the Clean Air Act into three titles to 
provide a comprehensive and systematic 
air pollution control program. Title I 
deals with stationary sources of pollu
tion; title II deals with moving sources 
of pollution; and title III contains gen
eral administrative provisions applicable 
to the overall act. In part, the major 
changes proposed in title I result from 
the adoption of the President's proposal 
to establish national ambient air quality 
standards. Through such standards every 
area of the Nation will be subject to a 
standard and, therefore, required to de
velop an implementation plan. The com
mittee modified the President's proposal 
somewhat so that the national ambient 
air quality standard for any pollution 
agent represents the level of air quality 
necessary to protect the health of per
sons. Further the bill requires the attain
ment of this quality of air within an 
established period of time, 3 years, meas
ured from the date of approval or pro
mulgation of the implementation plan. 
The committee has adopted this frame
work based upon a decision that the 
attainment of the quality of ambient air 
necessary to protect health is a high 
priority for this Nation. 

In order to provide ultimately for 
clean air and a void the chronic degrada
tion of the environment and thereby im
prove the quality of life, the committee 
has provided that in addition to estab
lishing national ambient air quality 
standards the Secretary shall establish 
national ambient air quality goals; such 
goals representing the quality of air 
which will not produce any known or 
anticipated adverse effect on men or the 
environment. The committee recognizes 
that the attainment of such a quaUty of 
air cannot be achieved in many areas of 
the Nation for many years and, there
fore, provides that each region shall es
tablish the period of time necessary to 
achieve national ambient air quality 
goals subject, of course, to the approval 
of the Secretary. 

The bill does require that the States, 
in submitting their implementation plan, 
include those provisions necessary to 
achieve the ambient air quality goal. The 
committee recognizes, however, that, in 
many instances, the program necessary 
to move from national ambient air qual
ity standards to national air quality 
goals will require more detailed and ex
tensive analysis than that required for 
standards and therefore provides an a-d
ditional 18 months for the development 
of that portion of the implementation 
plan. 

Another benefit of the concept of na
tional ambient air quality goals is that 
it provides for the retention and main
tenance of present ambient air quality 
in regions where that air quality is of 
the quality established by the goal. 

The bill recognizes that the control 

and attainment of ambient air quality 
standards and goals is dependent 
upon rigorous application of emission 
controls. Consequently, the bill provides 
through four separate procedures for the 
application of such controls. 

First, the bill provides that in devel
oping each implementation plan each 
air quality control region in every State 
is required to establish emission require
ments for every source of air pollution 
within such region in order to achieve 
the quality of ambient air established 
by the national air quality standard. 

Second, the Secretary is required to 
establish emission standards for pollu
tion agents or combination of such 
agents, called selected pollution agents 
which are not appropriate for ·the estab~ 
lishment of ambient air criteria and na
tional ambient air quality standards. 
The Secretary is to establish these emis
sion standards for both new and existing 
stationary sources which are national in 
scope. 

Third, the Secretary is authorized to 
initiate an innovative administrative 
process leading to the development of 
emission controls for those substances 
which he finds to be extremely hazard
ous to health of persons. The Secretary 
establishes these emission controls 
through the publication of the proposed 
prohibition of such pollution agents and 
promulgates such prohibition unless he 
determines that a departure from a zero 
emission for such pollution agent will 
not jeopardize the health of persons 
whereupon he promulgates an emission 
standard prescribing the permissible 
level of emissions for such pollution 
agents. 

In establishing a fourth class of emis
sion controls, the committee has adopted. 
another of the President's recommenda
tions and requires the Secretary to es
tablish emission controls for all new air 
pollution facilities of national scope. 
Through such standards of performance 
maximum available technology will be 
installed in all new facilities. With this 
mechanism, the committee believes that 
new facilities will be constructed to 
achieve maximum air pollution control, 
and, at the same time provide that all 
new facilities are equal with respect to 
air pollution control and therefore elim
inate a large element of "forum shop
ping" that is possible if new facilities 
are not required to meet the level of pol
lution control. 

The committee has further refined the 
opportunity for public participation in 
the administrative procedures under the 
act. It ht~.s been demonstrated, pursuant 
to existing law, that public participation 
is extremely important in the develop
ment of air pollution programs across the 
country. In requiring that each air qual
ity control region consider the establish
ment of ambient air quality standards 
more stringent than the nationally pro
mulgated standard, the bill provides a 
clear opportunity for the citizens of each 
region to choose the quality of air that 
they desire through full consideration of 
the issues in a public forum. 

It has become abundantly clear that 
air pollution control, as is the case in 
any good law, is dependent upon a cred
ible and enforceable statute. One of the 
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principal difficulties for the existing law 
has been the lack of a decisive enforce
ment authority and the bill before the 
Senate seeks to streamline and expedite 
this authority so that procedural delays 
in enforcement activities do not frustrate 
the clear intent of the National Air Qual
ity Standards Act of 1970. 

In amending title n the committee rec
ognized that a great portion of the pollu
tion problems in many areas are attrib
utable to emissions of pollution agents 
from moving sources, including the auto
mobile, commercial vehicles, aircraft and 
vessels. The committee, therefore, pro
poses to authorize the establishment of 
emission standards for all classes of mov
ing vehicles, including both new and old 
commercial vehicles, vessels and aircraft 
in distinction to existing law which au
thorized the establishment of emission 
standards for only new vehicles. In addi
tion, reflecting the percent contribution 
to air pollution made by the automobile, 
the committee has directed to the light 
duty vehicle particular attention, de
signed to achieve a reduction in emis
sions necessary, if the urban areas of the 
country are ever to achieve and maintain 
national ambient air quality standards 
and goals. 

Under existing law the test the Secre
tary must consider in establishing emis
sion controls for automobiles is whether 
such control is economically and tech
nologically feasible. This, in effect, has 
made technology and economic feasibil
ity factors, which are under the control 
of industry, dictate public policy rather 
than respond to public policy. The com
mittee, recognizing the paramount in
terest in achieving ambient air quality 
necessary to protect the health of its 
citizens proposes to establish emission 
standards for automobiles based upon re
quirements related to ambient air qual
ity rather than technological or economic 
feasibility. Through this mechanism the 
committee expects to develop maximum 
incentive to stimulate new technical and 
economic means of reducing vehicle 
emissions. Without such incentive, such 
innovation is not likely to be forthcom
ing. 

The bill, therefore, sets the date of 1975 
as the date after which it will be unlawful 
to sell any automobile which does not 
meet emission controls for two pollution 
agents, carbon monoxide and hydrocar
bons, which must represent a 90-percent 
reduction from the level set by emission 
standards applicable in 1970. In addition, 
the bill establishes procedure to establish 
an additional emission standards repre
senting 90-percent reductions for those 
pollution agents, such as nitrogen oxide, 
which have not yet been the subject of 
emission controls under existing law. In 
establishing these emission standards 
and strict schedules for compliance the 
committee recognized that it may be im
possible for a manufacturer or manufac
turers to comply with such standards be
fore the effective date. 

As is widely known the committee 
struggled with various provisions to pro
vide for a single year suspension of such 
effective date upon a showing of certain 
evidence by an applicant for such suspen
sion. These alternatives ranged from 
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provision that would have made a sus
pension available only from Congress, to 
suspension issued by the Secretary with 
no review, to suspension issued by the 
Secretary which, if not opposed by either 
House of Congress within a set period 
would become effective, to secretarial de
cision with review by an appellate court. 

Mr. President, the committee adopted 
by a vote of 10 to 3 an amendment I of
fered with Senator BAKER, to establish 
a standard administrative procedure on 
the part of the Secretary, following which 
he would issue a decision to, or not to 
grant a suspension. Such secretarial de
cision is reviewable, by the terms of the 
provision, in the U.S. Court of Appeals 
for the District of Columbia. It should 
be noted that the suspension provision is 
for 1 year only and there are particular 
guidelines that the Secretary and, inde
pendently, the court must review prior 
to granting, affirming, or denying any 
such suspension. These guidelines, or 
tests, include first, the public interest of 
the United States, second, that all good 
faith efforts have been made to achieve 
compliance with the standard, and third, 
that the technology or other alternatives 
are not or have not been available to 
achieve compliance. 

I prefer the judicial review framework 
in the bill for I believe that through the 
administrative process the Secretary can 
develop on the record all of the technical 
and other relevant information neces
sary to achieve a sound judgment. Simi
larly, and in accordance with general ad
ministrative law, such decision of the 
Secretary, should be reviewable in the 
court of appeals so that the interests of 
all parties can be fully protected. With 
the record developed by the Secretary, 
the court, as an unbiased, independent 
institution, is the appropriate forum for 
reviewing such decision and making a 
judgment as to its quality. The normal 
rules of the court also provide the great
est amount of insulation from the polit
ical pressures that will undoubtedly sur
round a judgment of this type. At the 
same time, judicial review provides for 
full procedural and substantive due 
process for all interested parties. I 
therefore recommend to the Senate that 
this provision in the bill be retained. 

I think the Committee on Public 
Works is to be commended for accom
panying the stringent substantive pro
vision regarding the air pollution con
trol program with several procedural re
quirements and opportunities to clearly 
incorporate due process protection in the 
application of the proposed law. In three 
areas provision is made to seek relief 
from, or review of, administrative actions 
or the application of the statute. The 
first of these is a general judicial review 
provision so that administrative promul
gations and decisions made pursuant to 
the act may be reviewed while maintain
ing the basic integrity of the act. In sec
tion 308 the committee recognizes that 
administrative actions will affect the in
terests of persons and that such actions 
should, therefore, be reviewable. 

The second procedural opportunity for 
relief allows a Governor of a State to 
seek relief from the effect of the expira
tion of the period in which the bill would 
require the attainment of the quality of 

air established by the ambient standard. 
In so doing the committee recognizes 
there may be cause for impossibility of 
performance but adds safeguards so 
that the provision will only be used spar
ingly and where necessary so as to pro
vide incentive for the maximum effort 
to seek air quality. 

The third specific relief provision is 
that I offered relating to the automobile 
provision discussed above. 

The committee bill also breaks new 
ground in extending public participation, 
an essential element throughout the act. 
to enforcement proceedings. In section 
304, the bill proposes to grant jurisdic
tion to the Federal district courts to 
hear charges of violation of particular 
provisions of the act brought by citizens 
acting in their own behalf. As originally 
proposed the provision troubled me with 
respect to its impact on administrative 
enforcement efforts and, of course, on 
the courts. During its consideration the 
committee made particular efforts to 
draft a provision that would not reduce 
the effectiveness of administrative en
forcement, and not cause abuse of the 
courts while at the same time still pre
serving the right of citizens to such 
enforcement of the act. 

The citizen suit provision has devel
oped in a context of other proposals au
thorizing citizen access to the courts 
for environmental remedies at both the 
State and Federal level. Some of these 
proposals by, in effect, authorizing the 
development of a common law of pollu
tion could reduce the effectiveness of 
the Clean Air Act. The most significant 
of these is an act recently signed into 
law by Governor Milliken of the State 
of Michigan. 

Mr. President, the bill before the Sen
ate may be the most significant domestic 
legislation of this Congress. It may be 
the most significant measure in a domes
tic sense of any Congress. It is a very 
complex bill. For me, it has been an edu
cational process. The committee worked 
very well together and every member of 
the committee entered into the discus
sions. As ranking minority member I am 
very proud of the minority side as well as 
the majority and would like to particu
larly praise the staff of the committee. 

Yesterday I spoke at length about 
them, and today I repeat that to 
Senator MUSKIE and to Senator BOGGS 
who have been leaders on these measures 
for many years I pay deep tribute, and to 
all members of the committee for their 
devoted work. To Senator RANDOLPH
the able chairman of the full Senate 
Committee on Public Works, who pre
sided in the full committee over our final 
deliberation and acceptance of the bill. 
By the unanimous vote of the commit
tee, may I say great credit is due. his 
fairness and objectivity helped produce 
the bill. And may I say, he was a strong 
right arm in supporting the approval of 
the Secretary-judicial views, written 
into the bill. 

A MOVE TOWARD SURVIVAL 

Mr. YARBOROUGH. Mr. President, 
the proposed National Air Quality 
Standards Act of 1970 is among the most 
crucial pieces of legislation to be con
sidered before the Senate this year. I 
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highly commend the efforts of Senator 
MusKIE and his colleagues on the Public 
Works Committee who have worked so 
diligently on this piece of legislation. 

We have heard an abundance of rhet~ 
oric regarding the urgency of the pollu
tion problem. The National Air Quality 
Standards Act goes beyond the usual 
"call to action" or "statement of con
cern." The bill sets standards, establishes 
deadlines, and provides for the imple
mentation of comprehensive attacks on 
the problem of air pollution. The effects 
of this act will be felt by every American. 
Our citizenry should be provided with 
breatheable air for the sake of their per
sonal physical health. The very survival 
of mankind is threatened if we continue 
to abuse the fragile balance of our en
vironment. This bill seeks to bring about 
the necessary improvement in the qual
ity of our air by January 1, 1975. We can 
no longer afford to allow millions of tons 
of contamination to be dumped into our 
atmosphere year after year by automo
bile and industrial emissions. We hear 
many suggestions that this legislation 
establishes a goal, the achievement of 
which is beyond the capacity of Ameri
can technology. I do not believe that we 
lack the ability to come up with the an
swers to the dilemma which confronts 
us. Certainly, the gravity of the chal
lenge should not deter us from action. 

I have worked for the passage of anti
pollution legislation since coming to the 
Senate in 1957. As chairman of the Sen
ate Subcommittee on Health, I urge Sen
ators to support this bill, which is so im
portant to the health of the American 
people. 

Am QUALITY-A TIME FOR DECISIVE ACTION 

Mr. MciNTYRE. Mr. President, I stand 
today in support of the National Air 
Quality Standards Act of 1970. This bill, 
one of the most comprehensive ever on 
the subject, is essential to the national 
quest for environmental improvement 
defined so well by our President. It is 
a tough bill but there is no more room 
for laxity. Too much is at stake. 

To many, it may seem strange that 
the toughest of our environmental leg
islation yet focuses on air quality. Other 
forms of pollution are far more apparent 
and seemingly widespread even to the 
layman. The issue here, however, is 
nothing less than the present and future 
health of our Nation. I, for one, feel that 
tough new approaches are not only jus
tified but mandatory. And new tough
ness in other areas will, hopefully, soon 
follow. 

We cannot delay. We cannot compro
mise. We must act. A more flexible ap
proach to the problem was attempted 
in 1967 with the Air Quality Act. But 
we have learned much since then and 
all relevant evidence points to the con
clusion that more stringent measures are 
essential. I suppo.rt them. And I will 
support such supplemental measures that 
are reasonably required to implement 
the public policy expressed in this bill. 

I know there has been considerable 
pressure to allow more flexibility in cer
tain provisions of this bill. The time for 
flexibility is gone. Four years ago, the 
Senate passed a very flexible law for air 
quality. Yet today, industry and citizens 

dump 200 million tons of pollutants into 
the atmosphere each year. For the 4 years 
of operation under the Air Quality Act, 
this cannot be seen as a reduction in 
levels of pollution. In many areas, the 
levels of pollution have actually in
creased. Flexibility has run its course. 
Now we must act. 

These words are not a condemnation 
of American industry or of our way of 
life. Rather, these words and the legis
lation of which I speak are a reaffirma
tion of traditional American ideals. 

American industry and the American 
people always have manifested a pro
found capacity to respond to a challenge 
clearly stated in terms of national need. 
This bill states such a challenge. And I 
believe that the American people and our 
industry can meet it. We must recognize 
that the challenge is real, tangible, and 
of imminent importance to the continued 
welfare of our Nation. 

I am sure the Senate will respond. The 
course will be hard. Yet we have risen 
to such challenges before. The American 
people had only glimpsed the potential 
of our technology in 1960 when Presi
dent Kennedy proposed that we land a 
man on the moon in a decade. Yet we 
did it. And we managed to beat the time
table by over a year. The present chal
lenge poses the same conceptual di
lemma. Much technology needs to be 
developed in our quest for air quality. I 
feel that it will be, and I ask that all 
Americans share that faith as they share 
the effort. 

I would like to add my praise at this 
time to my colleagues, led by the dis
tinguished Senator from Maine (Mr. 
MusKIE) for their tireless efforts in writ
ing this legislation. This bill, as Sen
ator MusKIE has said, is not partisan 
legislation or liberal legislation or con
servative legislation. It should be noted 
that the committee that reported this 
bill included men reflecting all philoso
phies and points of view. And these men 
reported this bill unanimously to the 
Senate. 

It should also be noted that our Pres
ident, Mr. Nixon, has played a major 
role in the development of this bill. The 
administration submitted legislative pro
posals that formed the basis for much of 
this legislation. Some of the proposals 
were kept, some changed and many more 
were added by the committee, yet the 
President deserves credit for his leader
ship and open-mindedness in providing 
the support of his administration for a 
strong and comprehensive bill. 

As written, this legislation would pro
vide the mechanism for a large-scale at
tack on this Nation's air pollution prob
lem by: 

First. Requiring designation of major 
air quality control regions within 90 
days. 

Second. Setting procedures to achieve 
air quality standards that would insure 
the protection of health. After standards 
and goals are set, the States will have 9 
months to develop a plan to implement 
the standards. 

Third. Requiring that implementation 
plans be designed to achieve conform
ance with air quality standards within 
3 years. 

Fourth. Allowing States to adopt even 

stricter air quality standards than those 
set by the Federal Government. 

Fifth. Authorizing regulations to re
quire that new industries meet emission 
performance standards based on the 
latest control technology, processes, and 
operating methods. 

Sixth. Providing for civil-$10,000-
and criminal-up to $50,000 and 2 
years-penalties for violations and au
thorizing pollution abatement orders. 

Seventh. Requiring that national emis
sion standards also apply to vessels and 
aircraft and providing that 1975 model 
cars must achieve at least a 90-percent 
reduction in polluting exhaust from the 
1970 standards. Penalties would ran~e 
up to $10,000 per vehicle. 

Eighth. Requiring a warranty of 50.-
000 miles on a vehicle's emission system 
performance and authorizing the Secre
tary of Health, Education, and Welfare 
to have cars road tested and recall those 
produced if they do not meet standards. 

Ninth. Authorizing certification of low
emission veh:cles for research and de
velopment purposes and for Federal ac
quisition of such vehicles for demonstra
tion purposes. 

Tenth. Authorizing $125 million in re
search for fiscal 1971, $150 million for 
1972, and $175 million for 1973 for re
search relating to fuels and vehicles. 

Eleventh. Providing 3-to-1 funding to 
States and providing for the option as
signment of Federal personnel in place 
of cash grants. 

Twelfth. Permitting citizens to file suits 
to enforce standards. 

Thirteenth. Authorizing $725 million 
for 3 years for enforcement, grant as
sistance, and administration. 

Fourteenth. &itablishing an Office of 
Noise Abatement and Control within the 
Department of Health, Education, and 
Welfare. 

I repeat, this is a. strong bill. It attacks 
in forceful manner such problems as 
ambient air standards and interjurisdic
tional problems. The result is worthy of 
full support and strong, timely enforce
ment. It is my hope that Americans will 
familiarize themselves with the terms 
and far-reaching philosophy of this leg
islation. The task now is to transform the 
language into reality and into air that we 
can all share in good health and common 
gratitude. 

Mr. GRAVEL. We can all be grateful, 
Mr. President, for the committee's able 
and lucid report on this complicated and 
desperately needed bill, which I have the 
honor to cosponsor. However, I would 
like to take this opportunity to raise one 
objection to the treatment in the report 
of the growing radioactive hazard to our 
environment. 

In discussing section 115, the commit
tee did not specifically cite man-made 
radioactivity as a "hazardous air pollu
tion agent'' for which the secretary 
should immediately consider prohibiting 
release. Yet the phrase, "hazardous to 
the health of persons" as defined in para
graph 7B of that section most certainly 
would apply to man-made radiation as 
well. 

The Council on Environmental Quality 
stated in its first report that "radiation 
is potentially a more dangerous pollutant 
to man than pesticides." Yet, the com-
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mittee report-page 18--still puts pesti
cides and radioactive substances side
by-side. 

For 25 years we have recognized a link 
between radiation and both cancer and 
genetic mutations. 

Recent calculations indicate that can
cer might increase 10 percent if we all 
were to receive chronic radiation even at 
the low levels presently permissible. For
tunately, we are not yet receiving the 
permissible dose. This is one area where 
we still have the chance to prevent such 
an environmental tragedy. 

Even the most conservative scientists 
in the current debate over radiation 
acknowledge that radiation is two to 
three times more powerful at producing 
cancer than they thought just 10 years 
ago. 

It should be remembered, when we con
sider the meaning of the phrase "hazard
ous to health," that a single "hot par
ticle" of radioactive plutonium lodged in 
the lung is capable of causing a lethal 
cancer. Furthermore, although there are 
50 trillion cells in our bodies, it takes 
only one single cell, smashed by radia
tion, to cause a malignancy. 

There is no doubt whatsoever that 
radiation damages human cells. New in
struments have made it possible to ob
serve broken and damaged chromosomes 
inside the cells. As an Alaskan I am par
ticularly concerned that these observa
tions have been made on Eskimos whose 
doses of radiation from fallout were be
low t~e present guidelines used by the 
Atomic Energy Commission. Chromo
somes, of course, carry the genetic heri
tage of the human race. 

AEC experts, plus the few independent 
experts in the field of radiation, all agree 
that we must assume no amount of 
ra<;liation is so low that it is harmless. 
With regard to genetic damage, the AEC 
says it quite simply in one of its booklets 
called "the genetic effects of radiation " 
"There is no safe amount of radiatio.n 
as far as genetic effects are concerned." 

The Nobel-prize winner, Dr. Joshua 
Lederberg, recently stated that, if we all 
were to receive the presently permissible 
dose of radiation, we could expect a 10-
percent increase in the human mutation 
rate. 

Obviously, the "hazard to health" pre
sented even by very low doses of radia
tion is staggering-since 25 percent of all 
human diseases and illnesses have a 
known genetic component, and that does 
not mean just obscure diseases; that in
cl.udes the Nation's No. 1 killer: Heart 
disease. 

Dr. Lederberg estimates the cost of the 
extra medical care generated by a 10-
percent increase in the mutation rate 
would be about $10 billion a year in a 
country of 200 million people. 

Further, he explicitly warns that we 
must not wait to deal with radiation un
til we can observe our disease-rate and 
mental damage growing: 

A level of risk that approaches the intoler
able, once we are well aware of it may be 
impossible to verify by direct meas{u.ements 
of disease diffused throughout the popula
tion. In exceptional circumstances, an effect 
like the peculiar malformations induced by 
thalidomide comes to the surface, and then 
achieves a visibility and notoriety all out of 

proportion to other agents. If the malforma
tion induced by thalidomide were a mental 
retardation of ten percent of the I.Q. instead 
of a highly characteristic and unusual de
formation of the limbs, in an equal number 
of subjects, we would be unaware of it to 
this day. 

The urgency of prohibiting further 
emissions of radioactivity to our air and 
water now, not 5 years from now be
comes even more striking when we ~eal
ize that more than 100 radioactive pow
erplants are already in preparation in 28 
States, and that the AEC expects to li
cense another 400 or 500 within the next 
30 years. 

Each 1,000 megawatt nuclear power
plant will produce, every year that it op
era~es a~ .75-percent capacity, as much 
radioactiVIty as the explosion of several 
hundred Hiroshima-size bombs. That 
could mean the equivalent of 250,000 
bombs every year, if there were 500 
plants operating. 

Their waste will have to be contained 
at the plant, during transportation at 
the fuel-cleaning plants, and du;ing 
processing for perpetual storage. 

Complete containment would have to 
be ass~red at every step of the way, and 
no accidents. Even 1-percent leakage in 
the annual total would mean a 2 500 
bomb equivalent. ' 

The nuclear industry is saying that it 
is expensive, but technically feasible to 
design zero-release nuclear powerpl~ts. 

My position is that nuclear malfunc
tions, which are frequent, and accidents 
which will occur with unknown fre~ 
quency, will give us quite enough addi
tional radiation without accepting any 
routine releases at all. 

The AEC is trying to calm the public 
so it compares the present level of rou~ 
tine releases of manmade radiation with 
levels of natural radiation, from the 
rocks and the stars. The nuclear indus
try even sponsored a 2-page advertise
ment to that effect in Newsweek, Sep
tember 21. The trouble is: "Two wrongs 
don't make a right.'' 

Natural radiation is also lethal. It is 
true that the levels of natural radiation 
are still higher than the levels from a 
technology just emerging from its in
fancy. Is that any comfort, when nuclear 
technology is being designed under 
standards which would permit the trip
ling of our natural dose? 

In the face of the obvious failure of 
environmental dilution to render DDT, 
mercury, lead, and automobile exhaust 
harmless, there is something pathetic
and frightening-about current AEC as
surances that dilution will take care o.f 
radioactive emissions. The fact is that 
radioactive substances are known to re
concentrate in the animal chain to over 
1 million times their initial concentra
tion in the radioactive eflluent. 

With a matter as hazardous as radio
activity, we simply cannot count on 
dilution alone. Instead, we must consider 
steps to prohibit and prevent releases of 
man-made radioactivity. 

Under section 115 of this bill the Secre
ta:ry of Health, Education, and Welfare 
Will have the power to control stand
ar~ for emission of hazardous air pol
lutwn agents. Certainly he should use 
that power to force those who are propos-

ing admissible levels of radioactive con
tami~atio~ of our air to prove in public 
hearmg-1f they can-that radioactive 
agents are not hazardous to the health 
of human beings. 

I am a firm believer, Mr. President in 
the goal of a zero level of accept~ble 
man-made radioactive pollution of our 
en_vironment. Those who propose any
thing less should be required within the 
terms of this legislation to justify their 
plans before the American people. 

The PRESIDING OFFICER. Do Sena
t?rs yield back the remainder of their 
trme? 

Mr. MUSKIE. I yield back the re
mainder of my time. 

Mr. GRIFFIN. I yield back the re
mainder of my time. 

T,?e PRESIDING OFFICER. The bill 
h_avu:g been read the third time, the ques
tiOn IS : Shall it pass? 

The yeas and nays have been ordered 
and the clerk will call the roll. ' 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. GR:IFFIN (after having voted in 
th~ ne?ative). On this vote I have a live 
parr With the Senator from Arizona <Mr. 
FANNIN). If he were present and voting 
he would vote "yea." If I were permitted 
to vote, I would vote "nay." I withdraw 
my vote. 

Mr. WILLIAMS of Delaware <when his 
~an:e was called). I have a pair with the 
JuniOr Senator from Arizona (Mr. GoLD
WATER). If he were present and voting 
he would vote "yea.'' If I were permitted 
to vote, I would vote "nay.'' I withhold 
my vote. 

Mr. BYRD of West Virginia. I an
nounce that the Senator from Nevada 
<Mr. CANNON), the Senator from Con
necticut (Mr. DoDD), the Senator from 
Tennessee <Mr. GoRE), the Senator from 
Indiana (Mr. HARTKE), the Senator from 
Massachusetts <Mr. KENNEDY) the Sen
ator from Washington (Mr. IDGNUSON), 
the Senator from Wyoming <Mr. Mc
GEE), the Senator from Utah (Mr. 
Moss), the Senator from Rhode Island 
<Mr. PELL), the Senator from Georgia 
(Mr. RusSELL), the Senator from Ala
ba:ma <Mr. SPARKMAN), the Senator from 
Missouri <Mr. SYMINGTON), the Senator 
from Maryland (Mr. TYDINGS), and the 
Senator from New Jersey (Mr. WIL
LIAMS) are necessarily absent. 

I furt?-er announce that, if present 
and votmg, the Senator from Nevada 
<Mr. CANNoN), the Senator from Massa
chusetts (Mr. KENNEDY), the Senator 
from Utah (Mr. Moss), the Senator 
from Washington <Mr. MAGNUSON) the 
Senator from Missouri <Mr. SY~NG
TON), the Senator from New Jersey (Mr. 
WI~LIAMs), and the Senator from Wy
ommg <Mr. McGEE) would each vote 
"yea." 

Mr. GRIFFIN. I announce that the 
~enator from Oklahoma <Mr. BELLMON) 
IS absent on official business. 

The Senator from Tennessee (Mr. 
BAKER) , the Senators from Arizona (Mr. 
FANNIN and Mr. GOLDWATER), the Sen
ator from New York <Mr. GooDELL), the 
Senator from Nebraska (Mr. HRUSKA), 
the Senator from California, (Mr. MUR
PHY), the Senator from Pennsylvania 
<Mr. ScoTT) the Senator from Alaska 
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(Mr. STEVENS), and the Senator from 
Texas <Mr. TowER) are necessarily ab
sent. 

The Senator from South Dakota <Mr. 
MuNDT) is absent because of illness. 

If present and voting, the Senator 
from New York (Mr. GooDELL), the Sen
ator from South Dakota (Mr. MUNDTJ, 
the Senator from California <Mr. 
MuRPHY), the Senator from Pennsyl
vania <Mr. ScoTT), the Senator from 
Alaska <Mr. STEVENS), and the Senator 
from Texas <Mr. TowER) would each 
vote "yea." 

The respective pairs of the Senators 
from Arizona <Mr. FANNIN and Mr. GoLD
WATER) have been previously announced. 

The result was announced-yeas 73, 
nays 0, as follows: 

Aiken 
Allen 
All ott 
Anderson 
Bayh 
Bennett 
Bible 
Boggs 
Brooke 
Burdick 
Byrd, Va. 
Byrd, W.Va. 
Case 
Church 
Cook 
Cooper 
Cotton 
Cranston 
Curtis 
Dole 
Dominick 
Eagleton 
Eastland 
Ellender 
Ervin 

(No. 323 Leg.) 

YEAS-73 
Fong 
Fulbright 
Gravel 
Gurney 
Hansen 
HaTriS 
Hart 
Hatfield 
Holla.nd 
Hollings 
Hughes 
Inouye 
Jackson 
Javits 
Jordan, N.C. 
Jordan, Idaho 
Long 
Mansfield 
Mathias 
McCarthy 
McClellan 
McGovern 
Mcintyre 
Metcalf 
Miller 

NAY8-0 

Mondale 
Montoya 
Muskie 
Nelson 
Pa<:kwood 
Pastore 
Pearson 
Percy 
Prouty 
Proxmire 
Randolph 
Ribicoff 
Sax be 
Schweiker 
Smith, Maine 
Smith, Ill. 
Spong 
Stennis 
Talmadge 
Thurmond 
Yarborough 
Young, N.Dak. 
Young, Ohio 

PRESENT AND GIVING LIVE PAIRS AS 
PREVIOUSLY ANNOUNCED-2 

Grltfin, against. 
Wllliams of Delaware, against. 

NOT VOTING-25 
Baker Hruska 
Bellman Kenm.edy 
Cannon Magnuson 
Dodd McGee 
Fannin Moss 
Goldwater Mundt 
Goodell Murphy 
Gore Pell 
Hartke Russell 

Scott 
Sparkman 
Stevens 
Symington 
Tower 
Tydings 
Williams, N.J. 

So the bill <H.R. 17255) was passed. 
Mr. MUSKIE. Mr. President, I move 

that the Senate reconsider the vote by 
which the bill was passed. 

Mr. BOGGS. Mr. President, I move to 
lay that motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. MUSKIE. Mr. President, I ask 
unanimous consent that the Secretary of 
the Senate be authorized to make tech
nical and clerical corrections in the en
grossment of Senate amendments to H.R. 
17255 and that the bill be printed as it 
passed the Senate. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MUSKIE. Mr. President, I ask 
unanimous consent that S. 4358 be post
poned indefinitely. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MUSKIE. Mr. President, I ask 
unanimous consent that an article which 
appeared in the Louisville, Ky., Cor!"ier-

Journal and Times, discussing the role 
of the distinguished Senator from Ken
tucky <Mr. CooPER) in this matter, be 
printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
POLLUTION SHOWDOWN: COOPER AND COMPANY 

VERSUS DETROIT 
(By Leonard Pardue) 

WASHINGTON.-The Senate Public Works 
Committee, which seems an unlikely dragon
slayer, has aimed its lance at the stoutly 
armored automobile industry, and the battle 
wm be joined this week. 

The committee, whose senior Republican 
member is Sen. John Sherman Cooper of 
Kentucky, has proposed that the industry 
be required, by Jan. 1, 1975, to start produc
ing cars that don't pollute the air with their 
exhausts. 

The industry has responded that it can
not meet the deadline. It casts doubt on 
its abil1ty to invent effectively anti-pollu
tion devices that quickly and, beyond that, 
stresses the difficulty of rapid alteration of 
production lines. 

The committee's weapon is a. bill it has 
endorsed that would rewrite federal air pol
lution-control procedures. The measure is 
scheduled to come before the Senate this 
week, probably tomorrow. 

The contest pits the nation's largest in
dustry against a committee that has tradi
tionally devoted much of its time to build
ing highways and dams and to improving 
navigation fac11ities on rivers and in harbors. 

Those preoccupations have had to yield 
in recent years, first to responsibility for 
water pollution-control efforts (because of 
the committee's concern with waterways), 
and then to attempts to clean up the na
tion's air. 

"This committee used to be rather staid 
in its jurisdiction," said Sen. Cooper in an 
interview last week. "Suddenly we find our
selves in charge of most of the environmen
tal questions." 

As Cooper sees it, the committee came to 
its conclusions about the need for a dead
line for Detroit because there are so many 
cars and they have so much to do with air 
quality. 

"This is the major factor of pollution. 
Every effort must be made to correct it,'' he 
said. 

The· .bill would simply require that cars 
produced after the beginning of 1975 emit 
90 per cent less pollutants than federal 
standards permit for 1970 models. In effect, 
that means a. pollution-free automobile. 

Cooper gave these two specific arguments 
for setting the 1975 deadline: 

"If you don't fix these standards, you 
won't get the maximum effort on the part 
of the companies to meet them." In other 
words, the committee believes necessity will 
be the mother of invention. 

Delay in producing a nonpolluting car 
raises the possibllity that there will be 
":t:urther degrading o! the air." Cooper point
ed out that the 10-year average life of a car 
means it will take a. decade for the full im
pact of the pollution-free car to be felt. "We 
have all these used cars--they're practically 
hopeless" in terms of pollution control, he 
said. 

The committee isn't really sure the auto 
industry can meet the deadline. "I don't sup
pose anyone knows exactly whether they can 
make Lt or not," Cooper says. 

A provision of the committee's bill would 
permit the secretary of health, educatl.on and 
welfare or the courts to extend the deadline 
a year, if the industry could show the impos
sibility of meeting the 1975 requirement. 
Cooper put forward that part of the blll-in 
the interest, he said, of offering the indus-

try recourse to the courts as a matter of due 
process of law. 

Another ameliorating part of the blll, from 
the manufacturer-s' standipoint, would per
mit the auto companies to share their tech
nological advances in the pollution field 
without running afoul of federal anti-trust 
laws. 

The committee appears to have come to its 
decision to seek a deadline partly because of 
its conclusions about antipollution require
ments for factories and power-generating 
plants. 

That section of the bill would completely 
reorganize the current federal approach to
ward state and regional pollution-control 
programs. 

The HEW secretary would be required to 
establish national clean-air standards that 
limit pollutants to amounts safe for the 
health of persons. States and interstate pol
lution-control regions (such as the one en
compassing the metropolitan Louisville area.) 
would have to write plans to a<:hieve those 
stands. They would have to restrict pollu
tion to whatever extent necessary to bring 
about air that is safe to breathe. 

The bill, in fact, gives implicit sanction 
to such local actions as forbidding a,n indus
try to locate in an area if its exhausts would 
damage air quality, or restricting traffic in 
certain areas, if that would help clear the 
air. It does this by saying that implementa
tion plans properly may include "land-use 
and transportation controls and permits." 

The bill sets out specific timetwbles for 
each of the steps involved in setting na
tional standards, adopting local plans, and 
achieving the goals. The schedule proposed 
in the bill would mean that in about 47':! 
years, the air everywhere should be at least 
as clean as the national standards say it 
should be. 

This concept of requiring clean air by a 
specific date was advocated most forcefully 
in the committee's deliberations by Senator 
Thomas Eagleton, D-Mo. He is a. member of 
the subcommittee on air and water pollution, 
as is Cooper. 

Sen. Edmund Muskie, the Maine Democrat 
who is subcommittee chairman, draws most 
of the credit as author of the legislation, but 
it was Eagleton who confronted officials of 
the National Air Pollution Control Admin
istration, during a hearing, with the question 
of a specific deadline. 

Dr. John T. Middleton, the agency's direc
tor, said the law ought to allow "a reasonable 
time" for compliance, particularly since all 
the technical devices for controlling exhausts 
don't yet exist. 

"I am trying to force the state of the 
art" of pollution control, Eagleton replied. 

He also argued that it would be incon
sistent to write legislation to attain clean 
air without guaranteeing that the goals 
would be met by a certain date. 

That thinking prevailed, and "the concept 
of deadlines runs throughout this blll," says 
Bailey Guard, Cooper's chief aide on the 
committee. 

While Guard insists that the sections of 
the bill regarding national clean-air stand
ards and local efforts to meet them are of 
utmost importance, it is the timetable for the 
auto industry that is receiving most of the 
attention. 

"Detroit is complaining bitterly," Guard 
said, gesturing toward some telegrams and 
letters on a table in his office. Already local 
auto dealers in Kentucky have mobilized 
to send wires to Cooper to protest the bill. 

Cooper in a. sense a<:knowledges that they 
have reason to complain. He calls the com
mittee's stand "a hard position"-{)ne that 
Will cost auto companies "large sums of 
money" for research; that may result in 
"higher costs for motor cars"; that may force 
manufa<:turers to "revolutionize their pro
pulsion systems." 
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There are critics of the internal-combus

tion engine (most notably the Ralph Nader 
task force that studied air pollution) who 
think some substitute must be found.. 

The bill, in fact, would increase federal 
funds for research into other propulsion 
methods, such as stea.m and electricity, but 
this is an effort that Detroit welcomes. One 
industry witness before Muskie's subcom
mittee said he is confident the research Will 
show there is no feasible alternative to the 
internal-combustion engine. 

Should the industry fall to develop a clean 
gasollne-burning engine in time for use in 
1975 or '76, and should no alternate engine 
be available, the thinking is that Congress 
might then change the law, relaxing the 
pollution requirements or giving the in
dustry more time to meet them. 

"Recourse to the Congress is always there," 
Cooper said. Muskle has taken the same 
view. 

So the stage is set for this week's debate 
on the future of the auto industry and the 
future of the air we brea.the. 

Cooper belleves the Senate is likely to 
approve the comm.lttee's bill. It would prob
ably then wind up in a Senate-House con
ference committee, where its fate is di1ficult 
to predict. However, some clean-air bill must 
be approved this year, because the current 
law expires. 

In any case, it is perhaps a measure of the 
depth of the national air-pollution problem 
that mOderate men like Cooper and Sen. 
Jennings Randolph of West Virginia, the 
PubMc Works Committee chairman, have 
come to support such rig,orous action. 

"We spent God knows how many hours 
going over the bill llne by line, all of us 
learning all the time," Cooper said. "If this 
is successful, it will have a tremendous effect 
on reduction of air pollution, there's no 
question about that." 

Mr. MANSFIELD. Mr. President, once 
again the Senate has witnessed one of 
those rare legislative achievements under 
the leadership of the Senator from Maine 
(Mr. MUSKIE). By the passa,ge of this 
bill, the most far-reaching hope of 
achieving the goal of a pollution-free 
atmosphere comes closer to realization. 
His mastery of the subject matter and 
the brilliance of his presentation are re
flected in the unanimity of the vote. 
Some would classify this blll as the 
strongest, the toughest, the most far
reaching. I can only say that it is the 
best. I know of the long hours, of the 
many meetings required under the lead
ership of Senator MusKIE to bring about 
this achievement. To Senator MusKIE 
and his entire subcommittee, the country 
is indebted. 

I wish to pay special tribute to the 
ranking Republican member of his sub
committee, the able Senator from Dela
ware <Mr. BoGGS) . His cooperation and 
assistance, advice and contribution are 
so indelibly impressed in every phase of 
this measure. 

To the chairman of the full commit
tee (Mr. RANDOLPH) and the ranking 
member of the full committee (Mr. 
CooPER) , the Senate owes a special 
thanks for their efforts in bringing about 
this achievement. 

To the Senator from Kansas <Mr. 
DOLE) and Kentucky (Mr. COOK) and 
the Senators from Michigan (Mr. HART 
and Mr. GRIFFIN) and the Senator from 
Florida (Mr. GURNEY), their cooperation 
with the leadership and contributions to 
this debate are greatly appreciated. 

The Senate as a whole can be justly 
proud of its record in the enactment of 
this bill. 

DESIGNATION OF OBSCENE OR 
OFFENSIVE MAIL 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the Senate turn 
to the consideration of Calendar No. 
1235, s. 3220. 

The PRESIDING OFFICER. The bill 
will be stated by title. 

The assistant legislative clerk read the 
bill by title, as follows: S. 3220, a bill to 
protect a person's right of privacy by 
providing for the designation of obscene 
or offensive mail matter by the sender 
and for the return of such matter at the 
expense of the sender. 

The PRESIDING OFFICER. Is there 
objection to the present consideration of 
the bill? 

There being no objection, the Senate 
proceeded to consider the bill, which had 
been reported from the Committee on 
Post Office and Civil Service with an 
amendment to strike out all after the en
acting clause and insert: 

That section 3010 (a) of title 39, United 
States Code, as enacted by section 2 of the 
Postal Reorganization Act (Publlc Law 91-
375; 84 Stat. 749), is amended-

( 1) by inserting " ( 1) " immediately after 
the subsection designation "(a)"; and 

(2) by striking out all after the word 
"thereof" the first time it appears and insert
ing in lieu thereof the following: "the fol
lowing notice in outstanding type: 'The En
closed Material Is Sexually Oriented Adver
tising, And May, If Unrequested By The Ad
dressee, Be Returned To The Sender Un
opened At No Cost To The Addressee.' 

"(2) Any unrequested sexually oriented 
advertisement may be returned to the sender 
at no cost to the addressee. Any such un
requested advertisement returned to the 
sender under this paragraph shall be de
livered to the sender, who shall pay return 
postage plus a service charge (not less than 
50 cents for each piece of mall matter so 
delivered) to be determined by the Postal 
Service." 

SEc. 2. Section 3010 of such title is further 
amended by inserting at the end thereof the 
following new subsection: 

" (e) ( 1) A sender who falls to mark the 
envelope or other cover of mall matter as 
required by subsection (a) (1) of this section, 
or who refuses to pay the postage or the 
service charge for any piece of unrequested 
mail matter, returned under subsection (a) 
(2) of this section, shall be subject to a civil 
penalty of $5,000 for each piece of such mat
ter which is not marked or refused. 

"(2) A civil action to collect any such civil 
penalty may be brought by the United States 
in the district court of the United States for 
any judicial district in which the sender re
sides, has his principal place of business, or 
is found, or in the district court for the 
judicial district to which mall matter, sub
sequently resulting in the civil action to col
lect the civil penalty, was sent. Process of 
any such court for any such district issued 
1n any such action may be served in any other 
judicial district." 

Mr. MANSFIELD. Mr. President, I ask 
for the yeas and nays on final passage. 

The yeas and nays were ordered. 
UNANIMOUS-CONSENT AGREEMENT 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the final vote 
on this bill occur at the hour of 12:30 

tomorrow afternoon, and I ask that rule 
XII be waived. 

The PRESIDING OFFICER. Is there 
objection? Without objection, rule XII 
will be waived. 

The order subsequently reduced to 
writing is as follows: 

Ordered, That the Senate proceed to vote 
at 12:30 p.m. on September 23, 1970, on S. 
3220, to protect a person's right of privacy 
by providing for the designation of obscene 
or offensive mail matter by the sender and 
for the return of such matter at the expense 
of the sender. 

Mr. MANSFIELD. Mr. President, I 
yield to the Senator from Florida <Mr. 
HOLLAND). 

AMENDMENT OF ACT FIXING THE 
BOUNDARY OF EVERGLADES NA
TIONAL PARK, FLA. 
Mr. HOLLAND. Mr. President, I ask 

the Chair to lay before the Senate a mes
sage from the House of Representatives 
on S. 2565. 

The PRESIDING OFFICER laid be
fore the Senate the amendment of the 
House of Representatives to the bill <S. 
2565) to amend the Act fixing the bound
ary of Everglades National Park, Fla., 
and authorizing the acquisition of land 
therein, in order to increase the authori
zation for such acquisitions", which was 
to strike out all after the enacting clause, 
and insert: 

That section 8(a) of the Act entitled "An 
Act to fix the boundary of Everglades Na
tional Park, Florida, to authorize the Secre
tary of the Interior to acquire land therein. 
and to provide for the transfer of certain 
land not included within said boundary, 
and for other purposes", approved July 2, 
1958 (72 Stat. 280) as amended (83 Stat. 
134; 16 U.S.C. 410p), is amended by striking 
out "$2,000,000" and inserting in lieu thereof 
"$22,000,000". 

SEc. 2. The second sentence of section 2 of 
the said Act of July 2, 1958, is amended by 
inserting a period after the word "otherwise" 
and deleting the remainder of the sentence. 

Mr. HOLLAND. Mr. President, this 
matter has been cleared on both sides. 
This is the bill to authorize the acquisi
tion of all remaining inholdings in Ever
glades National Park. Two amendments 
were adopted by the House which were 
necessitated by the fact that a measure 
affecting the Everglades National Park 
had been passed since this bill was in
troduced, making two technical amend
ments necessary. 

At the request of the Senator from Ne
vada <Mr. BIBLE), chairman of the sub
committee, and with the approval of 
the Senator from Colorado (Mr. ALLOTT), 
the ranking minority member of the 
committee, I move that the Senate con
cur in the two House amendments. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the motion of the 
Senator from Florida. 

The motion was agreed to. 
Mr. HOLLAND. Mr. President, I move 

that the action of the Senate in approv
ing the motion be reconsidered. 

Mr. GRIFFIN. Mr. President, I move to 
lay that motion on the table. 

The motion to lay on the table was 
agreed to. 
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Mr. HOLLAND. Mr. President, I 
thank the majority leader for yielding to 
me. 

Mr. President, I ask unanimous con
sent that a statement contained in the 
report of the Committee on Post Office 
and Civil Service be printed in the REc
ORD at this point. 

The Postal Reorganization Act signed into 
law in August 1970 includes a provision, to 
become effective February 1, 1M1, permitting 
any person to file with the postal service a 
statement that he or his minor children or 
both do not wish to receive from any source 
any sexually oriented advertisement. The act 
provides that the postal service will maintain 
a list of these persons and will make the list 
available to mailers at cost. The General 
Counsel of the Post Office Department testi
fied that the postal service contemplates 
maintaining the list by computer and mak
ing computer printouts of nationwide names 
and addresses available for sale to mailers. 
Mailers are prohibited from sending sexually 
oriented advertisements to anyone whose 
name has been on the list for more than 30 
days. The act provides for the use of court 
orders to enjoin violation of this prohibition. 
Civil penalties are reserved for willful vio
lations. 

DESIGNATION OF OBSCENE OR 
OFFENSIVE MAIL 

The Senate continued with the consid
eration of the bill <S. 3220) to protect a 
person's right of privacy by providing for 
the designation of obscene or offensive 
mail matter by the sender and for the 
return of such matter at the expense of 
the sender. 

There being no objection, the excerpt 
from the report <No. 91-1217) was 
ordered to be printed in the RECORD, as 
follows: 

STATEMENT 

Mr. MANSFIELD. Mr. President, I 
send to the desk an amendment to the 
pending bill and ask for its immediate 
consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The assistant legislative clerk read the 
amendment, as follows: Between lines 19 
and 20 on page 5 insert the following: 

In favorably reporting S. 3220 with amend
ments to the Senate, the committee first took 
into account the obvious and urgent need to 
find an effective way of stopping the delivery 
through the mails of unsolicited salacious 
and prurient materials. The written and 
photographic pornography brought to the at
tention of the committee is shocking, often 
perverse; clerurly people who naturally find 
such materials repulsive, degrading, and of
fensive should be protected from it and 
should have the right to protect their fam
ilies from it. 

( 3) Each piece of mail required to carry 
the above notice must be sent at the rates 
pres<:ribed for first class mail. 

Mr. MANSFIELD. Mr. President, the 
intent of this amendment is to place an 
added burden on the pusher-the ped
dler, if you will-Of pornographic litera
ture, literature which is unsolicited, lewd 
literature which is an invasion of the 
right of privacy of the individual. This 
amendment seeks to cope with a problem 
which has become quite prevalent 
through the use of second-, third-, and 
even fourth-class mail. 

It is my hope that this proposal, affect
ing unsolicited obscene literature, por
nographic material through the mails, 
will be given the most serious considera
tion. 

The way it operates at the present 
time, the U.S. Government, because of 
the fact that it does deliver, collect, and 
deposit mail, acts as a handmaiden to 
these pushers of pornography. This is 
one way to face up to a problem which 
has become quite prevalent. 

In my own State of Montana, based 
on the correspondence I have received 
from many of my constituents-and I 
know in other States of the Nation as 
well-many people are greatly offended 
by this unsolicited literature. 

This bill has nothing to do with what 
one seeks to acquire, but, I repeat, has 
to do only with unsolicited pornographic 
material delivered to the homes of the 
citizens of this country; I think when 
these materials are sent without request 
or solicitation there is a clear invasion 
of a person's right of privacy. Those in
dividuals that market these materials 
should be limited in their distribution to 
those individuals that specifically request 
them. This bill will put a burden on 
these distributors to bear the financial 
risk of paying return postage plus a 
service charge if any party receives their 
materials without prior request. In addi
tion, first-class postage rates must be 
used by the distributors to send out their 
products. This added burden is imposed 
by the amendment just adopted by the 
Senate. I believe, Mr. President, that this 
bill is an excellent start in protecting the 
option of the individual not to view 
pornographic literature. 

Increasing numbers of complaints directed 
against the unsolicited delivery of pornog
raphy to homes and offices have been re
ceived by the committee and by other Mem
bers of Congress; and the committee's public 
hearing emphasized that the tide of unsoli
cited pornography in the mails is highly 
repugnant to many thousands of recipients 
who have no idea how their names came to 
be a part of the senders' mailing lists. It is 
apparent that Senator Mike Mansfield and 
those who joined him a.s cosponsors of S. 
3220 have, through this bill, pointed to a 
clear and present avenue through which 
every citizen's privacy can be invaded; and 
that this measure merits congressional 
action. 

The committee weighed carefully the re
quirements for effective legislative action in 
the same scale With the responsibility to pro
tect every citizen's rights guaranteed by the 
first and fifth amendments. In the balance 
against those rights also is the constitutional 
right of privacy which has been clearly de
fined by the Supreme Court. Trespassers may 
be lawfully ejected from private property or 
removed by police. Uninvited salesmen, pur
veying whatever product, may be ordered off 
the doorstep. These rights to protect one's 
privacy are rooted deep in ancient common 
law. 

The committee through this bill as 
amended seeks to assure that this same fight 
to protect one's privacy in his home is applied 
to protect every citizen from unsolicited por
nography, in any medium of communication, 
delivered through the mails. If the sanctity 
and privacy of the home a.re protected by the 
common law right to eject trespassers, so 
should ordinary decent, family life be pro
tected from pornographic materials moving 
gratuitously into the mailbox from the mall 
stream. 

This measure as amended involves no cen
sorship. It is silent on mall matter ordered or 
requested by the addressee, who, when he 
breaks the seal, knows what to expect. S. 
3220 is designed to protect the family mem
ber, possibly an impressionable child, from 
the shock of unsuspectingly opening an un
marked envelope and finding within it lurid 
and blatant sexual photographs or other sex• 
ual material. 

This bill supports and adds to current law 
which now provides a measure of protection 
again&t unsolicited pornography. 

In 1967, the Congress enacted title III of 
Public Law 90-206 providing that the recipi
ent of any pandering advertisement was au
thorized to file a complaint with the Post
master General and thus initiate a series of 
administrative actions designed to stop any 
further mailing to the addressee of such mail. 
In its 1969 term, the Supreme Court o.f the 
United States sustained the constitutionality 
of that statute. 

S. 3220 AS INTRODUCED 

S. 3220 a.s introduced provides that the en
velope or other cover of any mail matter tha.t 
includes obscene mail matter or mail matter 
that may be obscene or offensive shall be 
marked by the sender: "The Enclosed Ma
terial May Be Obscene or Offensive to the 
Addressee." 

Obscene mall matter, for the purposes of 
the bill, is defined. 

The bill further provides that any mall 
matter received by the addressee and deter
mined by him in his sole discretion to be ob
scene may be returned to the sender. The 
addressee is required to write "Obscene Mail 
Matter" on the returned envelope. Provision 
is made that the sender pay the first-class 
rate for the return of the mall matter plus a 
service charge of not less than 50 cents. 

A sender who fails to mark the cover or 
who refuses to pay the postage or service 
charge will be subject to a civil penalty of 
$5,000 for each such failure. 

The committee considered the folloWing 
possible misapplications of t.he bill as in
troduced: 

The addressee may return to the sender, 
at the sender's expense and with a sur
charge imposed upon him, any mail matter 
"determined by him [the addressee] in his 
sole discretion to be obscene." Thus any 
mailing could be returned, if the addressee 
were willing to state that he found it obscene. 
This would impose postage and penalty costs 
upon the sender and subject him to the haz
ard of a $5,000 fine if he failed to pay the 
costs. The committee heard testimony that 
many copies of a recent issue of a national 
magazine reporting on current sexual mores 
in a way inoffensive to most people would 
doubtless have been returned as obscene, at 
great and unwarranted cost to the publisher. 
Political advertisements, mail-order catalogs, 
or any mall would be subject to return. The 
Post Office Department noted that "In its 
most evenhanded form, [the bill] is saying 
that the mailing of any matter may cost the 
sender 62 cents, if the addressee chooses to 
return it as obscene." 

S. 3220 covers all mail matter which may 
fall within the bill's definition of obscen
ity, imposing restrictions not only upon un
solicited pornographic material but also 
upon mall which the addressee has ordered 
and is purchasing. Inoffensive art publica
tions depicting nudes, for example, would be 
required by law to be labeled as possibly be
ing obscene. All advertisement for such a 
publication could be returned to the sender 
at his expense. 

COMMITTEE AMENDMENTS 

The committee has amended S. 3220 in 
such a way as to minimize these possible 
misapplications. As amended, the bill expands 
the provisions of section 3010 of title 39, 
United States Code, as enacted by Public 
Law 91-375, and Postal Reorganization Act. 
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Presently, section 3010 imposes restrictions 
upon sexually oriented advertisements. Thus, 
the thrust of the amended bill is to provide 
further protection for addressees from of
fensive advertising material sent through 
the mail. The bill as introduced applies to 
any obscene mail matter or mail matter that 
may be obscene or mail matter that the ad
dressee deems to be obscene. The committee 
believes that it is advertisements which con
stitute the greatest bulk of unsolicited sexual 
mail. Other such mail is generally ordered 
or requested. 

Section 3010(a) provides that sexually or
iented advertisements shall bear the name 
and address of the sender and such mark or 
notice as the postal service may prescribe. 
The amended bill amends section 3010(a) by 
requiring the following notice to be printed 
on the cover: "The Enclosed Material Is 
Sexually Oriented Advertising and May, If 
Unrequested by the Addressee, Be Returned 
To the Sender Unopened At No Cost To The 
Addressee." 

The amended bill provides that any un
requested sexually oriented advertisement 
may be returned unopened at no cost to the 
addressee. Return postage shall be paid by 
the sender plus a service charge of not less 
than 50 cents. 

Retained unchanged is the provision of 
Public Law 91-375 discussed earlier which al
lows any person to file with the postal service 
notice that he desires to receive no sexually 
oriented advertisements; the provision that 
the postal service shall maintain lists of such 
persons and make them available to mailers 
at a cost; the provision that mailers may not 
send sexual advertisements to anyone whose 
name has been on the list for 30 days. 

Retained also is section 3010's definition of 
"sexually oriented advertisement," which 
contains the following exdusion: "Material 
otherwise within the definition * * * shall be 
deemed not to constitute a sexually oriented 
advertisement if it constitutes only a small 
and insignificant part of the whole of a single 
catalog, book, periodical, or other work the 
remainder of which is not primarily devoted 
to sexual matters." 

This exclusion from the definition of sex
ually oriented advertisements, absent from 
the bill as introduced, will serve effectively 
to exempt advertisements which are not sala
cious and prurient in intent and will pre
vent wholesale and possibly malicious misuse 
of the right to return. 

The right to return mail at the expense of 
the sender if the mail is determined in the 
sole discretion of the addressee to be obscene 
is not retained in the amended bill. 

S. 3220 as amended adds a new section fol
lowing closely the provisions of the bill as 
introduced: postage plus service charge to be 
paid by the sender and liability to a $5,000 
civil penalty for noncompliance. 

The committee also amended the title of 
the bill to make it more descriptive of the 
bill's purpose. The title now refers to sex
ually oriented advertisements rather than to 
obscene and offensive mail matter. 

SUMMARY 

S. 3220 as amended adds to the procedure 
by which the privacy of the home may be 
protected from sexually oriented material by 
placing reasonable and enforceable restric
tions upon sexual advertisements. The com
mittee believes that It Is through advertise
ments of sexual material that privacy is most 
often invaded. 

1. Under Public Law 90-206, through a 
complaint to the Postmaster General, a citi
zen can set in motion administration action 
designed to halt the delivery at his home 
of pandering advertisements. 

2. Through section 3010 of title 3.9, Unit
ed States Code, -as enacted by Public Lam 
91-375, the sender of sexually oriented ad
vertisements must, by law, state on the cover 
that the enclosed material is sexually ori
ented. 

3. A person who does not wish to receive 
sexually oriented advertisements in his own 
name or in the name of his minor children 
may so advise the postal service and the 
postal service shall make his name available 
to mailers who are prohibited from sending 
him such advertisements. 

4. Under the provisions of S. 3220 as 
amended any unrequested sexually oriented 
advertisement may be returned to the sender 
at no cost to the addressee. Return postage 
of such unrequested advertisements will be 
paid by the sender plus a surcharge of not 
less than 50 cents. 

When a question arises whether there is a 
violation on the part of the sender, a de
termination will be made by a district court 
of the United States. The court will have re
course to the definition spelled out in law 
excepting certain advertising matter from 
the general restrictions. 

The committee believes that these explicit 
provisions of law, taken together, will pro
tect the privacy of the home from invasion 
by unsolicited sexual material and will pro
tect publishers and advertisers from unjusti
fied misapplication of the law. 

The amendment was agreed to. 
The PRESIDING OFFICER. The bill 

is open to further amendment. 
Mr. MANSFIELD. Mr. President, there 

will be no vote on this measure tonight. 
I know of no further amendments. We 
will vote on it at 12:30 tomorrow, as 
agreed by the Senate. 

The PRESIDING OFFICER. Does the 
Senator wish third reading now? 

Mr. MANSFIELD. No; I would prefer 
waiting until tomorrow. 

POTENTIAL U.S. INTERVENTION IN 
THE MIDDLE EAST 

Mr. HATFIELD. Mr. President, as the 
situation in the Middle East becomes 
more volatile and the fate of the present 
government in Jordan more in doubt, I 
think that we should give careful con
sideration to exactly what American in
terests in the area are and, from that 
perspective, determine what action 
should be taken by our Government. 

There has been a great deal of public
ity given to the potential unilateral mili
tary intervention of the United States 
into Jordan to either try to safely evac
uate American citizens there or to sup
port the government of King Hussein. 
The only type of intervention, I believe, 
in which our country should engage 
should be with food and medical sup
plies, and then preferably through multi
lateral or third party efforts. To unilat
erally move into Jordan, no matter how 
humanitarian our motives, could even 
possibly increase the present danger to 
American lives, particularly the hostages, 
and precipitate a major confrontation 
and possibly a third world war. 

We have an obligation to protect 
American lives in the Middle East, but 
the question is how to best accomplish 
this end. It has been reported that Egypt 
expressed a willingness to send an air
plane to evacuate 100 newsmen, mostly 
American, from Amman. Possibly an 
Arab country, such as Egypt, Lebanon, or 
Kuwait, or a third party, such as the 
Red Cross or the United Nations, could do 
the same for our other citizens. If Ameri
can military personnel were to arrive in 
Amman it would be very difficult to de
lineate between a humane project to 
withdraw civilian people and the mili-

tary-political implications. It has been 
stated, for instance, we could not safely 
evacuate our citizens without politically 
and militarily securing Amman. Clearly, 
this action would have severe conse
quences. 

We have permitted over the past 22 
years a vacuum to be created in the Mid
dle East and are now suffering the con
sequences of neglecting the third force 
which we helped to create: the Palestin
ian refugees. But we must start to solve 
this problem by supporting the territorial 
integrity of Israel and all of the nations 
in the Middle East. And if the integrity of 
Jordan is judged to be jeopardized by an
other country, we should consider send
ing Jordan military materiel, as in the 
case of Israel, but not personnel. 

This is the time for more aggressive 
diplomatic action in the Middle East. The 
United States based upon historic, cul
tural, and religious ties with all the par
ties in the Middle East, has an oppor
tunity to play a reconciling role in a 
situation which has been sadly neglected 
in the past. 

LEGISLATIVE PROGRAM 

Mr. BYRD of West Virginia. Mr. Pres
ident, just as a reminder to Members, to
morrow the Senate will vote, at 12:30 
p.m., on S. 3220, the bill dealing with 
pornographic mail, and at 2 p.m. there 
will be a vote, under the previous order, 
on the conference report on S. 3637, the 
equal time amendment under the re
quirements of the Communications Act 
of 1934. 

Mr. ALLEN. Mr. President, will the 
Senator yield? 

Mr. BYRD of West Virginia. I yield. 
Mr. ALLEN. As to the vote on the anti

pornographic bill at 12:30, at what time 
is it anticipated that the bill will be laid 
before the Senate and become the pend
ing business? 

Mr. BYRD of West Virginia. Mr. 
President, I cannot answer the question, 
except to say this: The Senate will ad
journ until 10 o'clock tomorrow morn
ing, and the able Senator from Massa
chusetts <Mr. KENNEDY) will be recog
nized under the previous order for not 
to exceed 15 minutes. Following that 
order, there will be a period for the trans
action of routine morning business. I am 
just not in a position to state what the 
situation will be with regard to Senate 
Joint Resolution 1 tomorrow morning. I 
knew the able Senator has that in mind. 

Mr. ALLEN. That is what I had in 
mind. I wondered how much time is to be 
allocated to Senate Joint Resolution 1. 
Apparently it is going to be pretty well 
frozen out, under this plan. 

Mr. BYRD of West Virginia. I do 
know that there have been discussions 
today between the majority leader and 
the Senator from Indiana <Mr. BAYH), 
and other Senators, but I am not in a 
position to know, much less to say, what 
the situation will be in the morning. 

Mr. ALLEN. Is it anticipated that Sen
ate Joint Resolution 1 might possibly be 
indefinitely postponed tomorrow? 

Mr. BYRD of West Virginia. I doubt 
that that will be the case. 

Mr. ALLEN. The junior Senator from 
Alabama hopes that is the case. 
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Mr. GRIFFIN. Mr. President, will the 
Senate yield? 

Mr. BYRD of West Virginia. I yield. 
Mr. GRIFFIN. Mr. President, along a 

related line, of course, the ranking mi
nority member of the Post Office and 
Civil Service Committee <Mr. FoNG) will, 
I think, have some remarks with regard 
to the pending bill on which a vote is to 
be taken at 12:30 tomorrow. Although 
the acting majority leader, of course, 
cannot assure us, would it be the inten
tion there would be some time in ad
vance of the vote, which would be equally 
divided, perhaps, to discuss the bill 
tomorrow? 

Mr. BYRD of West Virginia. I think 
that can be arranged. How much time 
does the distinguished Senator think the 
Senator from Hawaii would want? 

Mr. GRIFFIN. I imagine 15 minutes. 
Mr. BYRD of West Virginia. Mr. Pres

ident, without having had an opportu
nity to discuss this matter with the prin
cipal parties, I take the liberty of pre
senting the following unanimous-con
sent request: 

I ask unanimous consent that, begin
ning at 12 o'clock noon tomorrow, there 
be 30 minutes of debate on the pending 
bill, the time to be equally divided be
tween the able majority leader and the 
able minority leader, or their designees. 

Mr. ALLEN. Mr. President, reserving 
the right to object, does that anticipate 
that at that time Senate Joint Resolution 
1 will have been displaced as the pending 
business for the day? 

Mr. BYRD of West Virginia. No, not 
for the day. Just for that particular time, 
the half hour for debate, and the time 
which would be required for the rollcall, 
which has already been ordered. 

May I say to the able Senator, I am 
just in no position to state, because I do 
not know, what the situation will be to
morrow with respect to Senate Joint 
Resolution 1. As it now stands, the Sen
ator will recall that earlier today, under 
the unanimous-consent request, Senate 
Joint Resolution 1 was made the order 
of business for tomorrow following the 
conclusion of the period for the transac
tion of routine morning business. That 
order still stands. 

Mr. ALLEN. Then after the disposi
tion of this bill, would we go back, then, 
to Senate Joint Resolution 1? 

Mr. BYRD of West Virginia. I would 
suspect so, unless, prior to that time, ar
rangements have been agreed upon to 
set Senate Joint Resolution 1 aside for a 
longer period. 

The PRESIDING OFFICER. Without 
objection it is so ordered. 

Mr. BYRD of West Virginia. I ask 
unanimous consent that, following the 
statement by the Senator from Massa
chusetts <Mr. KENNEDY) tomorrow, for 
which an order has already been grant
ed, there be a period for the transaction 
of routine morning business, with state
ments therein limited to 3 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BYRD of West Virginia. There 
could very well be, depending on the hour 
at which the period for the transaction 
of routine morning business is conclud
ed, some discussion of Senate Joint Res
olution 1 prior to 12 o'clock, when the 
Senate will again return to the pending 
measure. 

Mr. ALLEN. I thank the Senator. 
Mr. BYRD of West Virginia. So, Mr. 

President, in recapitulation, the Senator 
from Massachusetts will speak for 15 
minutes following the prayer and the 
disposal of any unobjected-to bills on the 
Legislative Calendar tomorrow morning. 
There will then be a period for the trans
action of routine morning business, and 
if that period for the transaction of rou
tine morning business should close prior 
to 12 o'clock noon, Senate Joint Resolu
tion 1, which is the unfinished business, 
will automatically come back before the 
Senate. 

In any event, at 12 o'clock noon to
morrow, time on the pornographic mail 
measure would begin running. There 
would be one-half hour of debate, and at 
the close of that period, the vote on the 
bill would occur. 

The PRESIDING OFFICER. The Sen
ator from West Virginia is mindful also 
of the conference report on which there 
is a unanimous consent for a vote at 2 
p.m. 

Mr. BYRD of West Virginia. Yes. 
There will be a vote at 2 p.m. on the con
ference report, and this request was 
agreed to yesterday. 

May I say to the Senator from Ala
bama that I hope we can make progress 
on various measures tomorrow. 

Mr. ALLEN. I interpose no objection. 
Mr. BYRD of West Virginia. I under

stand that. Hopefully, some time tomor
row the majority leader may be in a po
sition to state what the situation will be 
with regard to future action on Senate 
Joint Resolution 1. 

Mr. ALLEN. I thank the distinguished 
Senator. 

Mr. BYRD of West Virginia. I know 

that the majority leader is very hopeful 
of getting on with the conduct of busi
ness on the calendar awaiting action, 
while at the same time giving the junior 
Senator from Indiana an ample opportu
nity to expound upon the virtues of Sen
ate Joint Resolution 1 before another 
cloture vote is reached. 

Mr. ALLEN. The junior Senator from 
Alabama is anxious to hear the distin
guished Senator from Indiana. 

Mr. BYRD of West Virginia. And I am 
sure that the distinguished Senator from 
Alabama will have some additional con
tributions to make with respect to that 
measure. 

ADJOURNMENT UNTil.. 10 A.M. 
TOMORROW 

Mr. BYRD of West Virginia. Mr. Presi
dent, if there be no further business to 
come before the Senate, I move, in ac
cordance with the previous order, that 
the Senate stand in adjournment until 
10 o'clock tomorrow morning. 

The motion was agreed to; and <at 6 
o'clock and 51 minutes p.m.) the Senate 
adjourned until tomorrow, Wednesday, 
September 23, 1970, at 10 a.m. 

NOMINATIONS 
Executive nominations received by the 

Senate September 22, 1970: 
U.S. CmCUIT COURTS 

John Paul Stevens, of Illinois, to be a U.S. 
circuit judge for the seventh circuit, vice 
Elmer J . Schnackenberg, doceased. 

Robert H. McWilliams, Jr. of Colorado, to 
be U.S. circuit judge for the lOth circuit, vice 
JeanS. Breitenstein, retired. 

U.S. DISTRICT COURTS 

Sam C. Pointer, Jr., of Alabama, to be a 
U.S. district judge for the northern district 
o'f Alabama, vice a new position creat ed under 
Public Law 91-272 approved June 2, 1970. 

Walter K. Stapleton, of Delaware, to be a 
U.S. district judge for the district of Dela
ware, vice Edwin D. Steel, Jr. , retired. 

Frank J. McGarr, of Illinois, to be a U.S. 
district judge for the northern district of 
Illinois, vice a new position created under 
Public Law 91-272 approved June 2 , 1970. 

FEDERAL TRADE COMMISSION 

David S. Dennison, Jr., of Ohio, to be a 
Federal Trade Commissioner for the term of 
7 years from September 26, 1970, vice Philip 
Elman. 

NATIONAL MEDIATION BOARD 

David H. Stowe, of Maryland, to be a mem
ber of the National Mediation Board for the 
term expiring July 1, 1973, vice Leverett 
Edwards, term expired. 

HOUSE O~F REPRESENTATIVES-Tuesday, September 22, 1970 
The House met at 12 o'clock noon. 
The Chaplain, Rev. Edward G. Latch, 

D.D., offered the following prayer: 

Let us come boldly to the Throne of 
Grace, that we may obtain mercy and 
find grace to help in time of need. He
brews 4: 16. 

0 God and Father of us all, who hast 
taught us not only to think of ourselves 
but to think of others and to be con
cerned about them, we remember before 
Thee all who are burdened and op
pressed, particularly our prisoners of war. 

Comfort them with the sense of Thy 
presence, strengthen them for the ordeal 
they are facing, give them patience in 
their suffering, keep the hope of deliver
ance alive within them, and grant a hap
PY issue out of all their atHiction-a safe 
return to their loved ones. 

Bless their families, weary and heaVY 
laden, living in dark uncertainty yet still 
hoping and praying and working for the 
return of those they love with all their 
hearts. 

May we here highly resolve to continue 
to do our best to seek the release of the 

captives, the end of war, and the begin
ning of peace on earth: through Jesus 
Christ our Lord. Amen. 

THE JOURNAL 
The Journal of the proceedings of yes

terday was read and approved. 

RECESS 
The SPEAKER. The Chair declares a 

recess subject to the call of the Chair. 
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