January 29, 1970

CONGRESSIONAL RECORD — HOUSE

HOUSE OF REPRESENTATIVES—Thursday, January 29, 1970

The House met at 12 o'clock noon.
The Chaplain, Rev. Edward G. Latch,
D.D., offered the following prayer:

If you believe in goodness, if you value
the approval of God, fix your mind on
the things which are holy and right and
pure and beautiful and good.—FPhilip-
pians 4: 8 (Phillips).

Our Father God, who hast taught us
that only the pure in heart can see Thee,
cleanse our hearts of all impurity, all
impenitence, and all impatience. Give to
us such a love for that which is good and
true and beautiful that we may be made
strong in temptation and give strength
to those who are tempted as we are.

Let not our strength fail, our steps fal-
ter, or our spirits faint as we labor for
the good of our beloved America.

This day, and every day, may we place
our hands in Thine, look up to Thee, and
face the hours with faith and fortitude
knowing Thou art with us and we are
with Thee as we endeavor to lead our
people in the ways of justice and the na-
tions in the paths of peace.

We pray in the spirit of Him whose
life is the light of men. Amen.

THE JOURNAL

The Journal of the proceedings of yes-
terday was read and approved.

MESSAGE FROM THE SENATE

A message from the Senate by Mr. Ar-
rington, one of its clerks, announced
that the Senate had passed a bill of the
following title, in which the concurrence
of the House is requested:

5.3246. An act to protect the public health
and safety by amending the narcotic, de-
pressant, stimulant, and hallucinogenic
drug laws, and for other purposes.

REQUEST FOR SUPREME COURT TO
REVIEW ITS ORDER TO CHANGE
THE FLORIDA SCHOOL SYSTEM

(Mr. FREY asked and was given per-
mission to address the House for 1
minute.)

Mr. FREY. Mr. Speaker, today the
longest telegram in the world, over 2,860
feet long, containing 350,000 words and
more than 56,000 signatures, is being de-
livered to the U.S. Supreme Court. This
telegram, started by State Senator Tom
Slade, of Duval County, Fla., respectfully
requests the Supreme Court to review
its order requiring, in essence, the Florida
school system to completely change its
operation on February 1.

The issue in Florida is not one of segre-
gation. Most of the Florida counties have
achieved integration and have orderly
plans to finish within the near future.
Rather, the issue is arbitrary court or-
ders requiring unrealistic changes that
we are unable to carry out, orders made
without regard to the needs of 2ducation
and most importantly, without regard to
the problems of students.

The telegram represents the views of
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the vast majority of people in Florida of
all races, colors, and creeds. We will obey
the law. We believe in the rule of law.
We ask only that it be applied fairly to
us and to all Americans.

REQUEST FOR PRESIDENT TO VETO
FOREIGN AID APPROPRIATION
BILL

(Mr. GROSS asked and was given per-
mission to address the House for 1
minute.)

Mr. GROSS. Mr. Speaker, this morn-
ing I sent the following telegram to the
President of the United States:

The PRESIDENT,
The White House,
Washington, D.C.:

Good start made yesterday in the war on
deficit spending and inflation. Consistency
and financial crisis now calls for veto of $1.8
billion foreign ald appropriation bill. There
are more than ample funds in pipeline. Veto
of this bill would have overwhelming sup-
port of American people and would easily be
sustained in House of Representatives. It
will be most difficult for you to justify cuts
in domestic spending, including new con-
struction, and approve an increase over last
year in the foreign handout program. More-
over in your state of the Union message last
week you stated that: “We shall reduce our
involvement and our presence in other na-
tions’ affairs.”

H. R. Gross.

APPOINTMENT OF CONFEREES ON
S. 2523, COMMUNITY MENTAL
HEALTH CENTERS AMENDMENTS
OF 1969

Mr. STAGGERS. Mr. Speaker, I ask
unanimous consent to take from the
Speaker’s table the bill (S. 2523) to
amend the Community Health Centers
Act to extend and improve the program
of assistance under that act for Com-
munity Health Centers and facilities for
the treatment of alcoholics and nar-
cotic addicts, to establish programs for
mental health of children, and for other
purposes, with a House amendment
thereto, insist on the House amendment,
and agree to the conference requested by
the Senate.

The SPEAKER. Is there objection to
the request of the gentleman from West
Virginia? The Chair hears none, and
appoints the following conferees: Messrs.
STAGGERS, JARMAN, RoceErs of Florida,
SATTERFIELD, SPRINGER, NELSEN, and
CARTER.

APPOINTMENT OF CONFEREES ON
H.R. 6543, PUBLIC HEALTH CIGA-
RETTE SMOKING ACT OF 1969

Mr. STAGGERS. Mr. Speaker, I ask
unanimous consent to take from the
Speaker's table the bill (H.R. 6543) to
extend public health protection with re-
spect to cigarette smoking and for other
purposes, with Senate amendments
thereto, disagree to the Senate amend-
ments, and request a conference with the
Senate thereon.

The SPEAKER. Is there objection to

the request of the gentleman from West
Virginia? The Chair hears none, and ap-
points the following conferees: Messrs.
STAGGERS, JARMAN, Rocers of Florida,
SATTERFIELD, KYROs, PREYER of North
Carolina, SPRINGER, NELSEN, CARTER,
SKUBITZ, and HASTINGS.

APPOINTMENT OF CONFEREES ON
S. 2809, PUBLIC HEALTH SERVICE
GRANTS TO SCHOOLS

Mr. STAGGERS. Mr. Speaker, I ask
unanimous consent to take from the
Speaker’s table the bill (S. 2809) to
amend the Public Health Service Act so
as to extend for an additional period the
authority to make formula grants to
schools of public health, project grants
for graduate training in public health,
and traineeships for professional public
health personnel, with a House amend-
ment thereto, insist on the House amend-
ment, and agree to the conference re-
quested by the Senate.

The SPEAKER. Is there objection to
the request of the gentleman from West
Virginia? The Chair hears nore, and ap-
points the following conferees, Messrs.
STAGGERS, JARMAN, RoGERrs of Florida,
SATTERFIELD, SPRINGER, NELSEN, and
CARTER.

APPOINTMENT OF CONFEREES ON
H.R. 14733—MIGRANT HEALTH
SERVICES

Mr. STAGGERS. Mr. Speaker, I ask
unanimous consent to take from the
Speaker’s table the bill (H.R. 14733) to
amend the Public Health Service Act to
extend the program of assistance for
health services for domestic migrant
agricultural workers, and for other pur-
poses, with Senate amendments thereto,
disagree to the Senate amendments, and
request a conference with the Senate
thereon.

The SPEAKER. Is there objection to
the request of the gentleman from West
Virginia? The Chair hears none, and ap-
points the following conferees: Messrs.
STAGGERS, JARMAN, RoGErRs of Florida,
SATTERFIELD, SPRINGER, NELSEN, and
CARTER.

PERSONAL ANNOUNCEMENT

Mr, NICHCLS. Mr. Speaker, I was nec-
essarily absent from the Chamber on
Tuesday of this week when the foreign
aid conference report was brought up.
Had I been present, I would have voted
“nﬁ.y‘”

CALL OF THE HOUSE

Mr. GOODLING. Mr. Speaker, I make
the point of order that a quorum is not
present.

The SPEAKER. Evidently a guorum is
not present.

Mr. ALBERT. Mr. Speaker, I move a
call of the House.

A call of the House was ordered.




1822

The Clerk called the roll, and the
following Members failed to answer to
their names:

[Roll No. 8]

Evans, Colo.
Evins, Tenn,
Findley
Frelinghuysen
Fulton, Tenn.
Gallagher
Gray

Haley

Hansen, Idaho
Hansen, Wash.
Hathaway

Adams
Anderson, Ill.
Anderson,
Tenn.
Annunzio
Baring

Berry
Blackburn
Blanton
Bow
Brademas
Brown, Calif.
Broyhill, N.C.
Burke, Fla.
Bush
Celler
Clark
Clausen,
Don H.
Clay
Conte
Conyers
Corman
Coughlin
Cramer
Cunningham
Davls, Ga.
Dawson
Dennis
Dent

Minshall
Mize
Monagan
Moorhead
Morton
Moss
Obey
O'Hara
Ottinger
Podell
Pollock

Rostenkowski
Scheuer
Sebelius
Shriver
Skubitz
Smith, N.Y.
Stokes
Stratton

T

Euykendall
Leggett
Lipscomb
Lloyd

Long, La.
Lujan
Lukens
McCloskey
MecMillan
Marsh

aft
Teague, Calif,
Tiernan
Tunney
Van Deerlin
Diggs Martin Watson
Eckhardt Mayne Winn
Esch Mills Wolft

The SPEAKER. On this rolleall 335
Members have answered to their names,
a quorum.

By unanimous consent, further pro-
ceedings under the call were dispensed
with.

THE LATE HONORABLE W. C.
“BILL"” LANTAFF

(Mr, FASCELL asked and was given
permission to address the House for 1
minute and to revise and extend his
remarks.)

Mr. FASCELL. Mr. Speaker, I regret
to have to make the announcement that
a former colleague of ours, with whom
many of us have worked, who was my
immediate predecessor in the Congress,
today passed away, the Honorable W. C.
“Bill” Lantaff.

I just wanted to notify those friends
who are here that we in the Florida
delegation on Monday will seek some
time to make appropriate remarks.

TO WELCOME TO THE UNITED
STATES OLYMPIC DELEGATIONS
AUTHORIZED BY THE INTERNA-
TIONAL OLYMPIC COMMITTEE

Mr. FASCELL., Mr. Speaker, I ask
unanimous consent for the immediate
consideration of the Senate joint reso-
lution (S.J. Res. 131) to welcome to the
United States Olympic delegations au-
thorized by the International Olympic
Committee.

The Clerk read the title of the Senate
joint resolution.

The SPEAKER., Is there objection to
the request of the gentleman from
Florida?

Mr. GROSS. Mr. Speaker, reserving
the right to object, as I understand it,
this is a joint resolution which was ap-
proved by the other body last November.

Mr. FASCELL. The gentleman is cor-
rect.

Mr. GROSS. To extend an invitation

CONGRESSIONAL RECORD — HOUSE

to the Internatonal Olympics Commit-
tee to invite the winter olympics to Colo-
rado—Denver, to be specfic—and the
summer olympics to Los Angeles in Cali-
fornia,

In the Foreign Affairs Committee this
morning I opposed the passing out of
this legislation, not because I am op-
posed to the extension of an invitation to
bring the olympics to this country but
because of the precipitate manner in
which this legislation is being brought to
the floor of the House.

I am not unaware of the legislation
which was enacted about 1959 with re-
spect to Squaw Valley and the winter
olympics in California that followed. At
the time that invitation was extended, as
I remember the record, we were told that
bringing the winter olympics to Cali-
fornia would not cost the U.S. Treasury
any money. I will say to the Members of
the House that we wound up with a cost
of several million dollars.

I am not going to oppose this joint
resolution, but I wish to say that this
is probably opening the door to another
multimillion-dollar expenditure. I re-
gret that there was not more time. I do
not find a copy of the joint resolution or
report at the desk on the floor. I am
sorry there was not more consideration
given to the implications of this, par-
ticularly as to who is going to deter-
mine what nations will be allowed to
participate in the summer and winter
olympics. In 1959 we had a situation
wherein the international committee
tried to outlaw participation by the Re-
public of China, in other words, by Na-
tionalist China. This resolution appar-
ently vests completely the right as to
who may or may not participate in the
international committee, as I recall from
a hasty reading of it late yesterday. I
greatly regret that this joint resolution
is being called up after having laid dor-
mant since last November and is being
passed under these circumstances today.

Mr. Speaker, I withdraw my reserva-
tion of objection.

The SPEAKER. Is there objection to
the request of the gentleman from
Florida?

There was no ohjection.

The Clerk read the Senate joint resolu-
tion, as follows:

8.J. Res. 131

Whereas, the city of Los Angeles has been
duly authorized to seek the Summer Olympic
Games of 1976; and

Whereas, the city of Denver has been duly
authorized to seek the Winter Olympic Games
of 1976; and

Whereas, these games will afford an oppor-
tunity of bringing together young men and
women representing more than seventy
nations, of many races, creeds, and stations
in life and possessing various habits and cus-
toms, all bound by the universal appeal of
friendly athletic competition, governed by
rules of sportsmanship and dedicated to the
principle that the important thing is for each
and every participant to do his very best to
win in & manner that will reflect credit upon
himself or herself, and the country repre-
sented; and

Whereas, the people of the world In these
trying times require above all else occasions
for friendship and understanding, and among
the most telling things which influence peo-
ple of other countries are the acts of indi-
viduals and not those of governments; and
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Whereas, experiences afforded by the
Olympic games make a unique contribution
to common understanding and mutual
respect among all peoples; and

Whereas, previous Olymple games have
proved that competitors and spectators alike
have been Imbued with ideals of friendship,
chivalry, and comradeship and Impressed
with the fact that accomplishment is reward
in ftself; and

Whereas, this nation wishes to express its
desire that all men and women om Olympic
delegations from every country throughout
the world are welcome to the United States
of America for these Olympic games; and

Whereas, this nation wishes to make the
arrivals and departures of all concerned as
convenlent and expeditious as possible:

Now, therefore, be it

Resolved by the Senate and House of Rep-
resentatives of the United States of America
in Congress assembled, That, the President of
the United States is authorized and requested
to issue a proclamation welcoming all Olym-
pic delegations from throughout the world
authorized by the International Olympie
Committee and asking them to come and
actively participate in the 1976 Olympie
games, if they are to be held in the cities of
Los Angeles and Denver, and to pledge to all
natlons and authorized Olympic delegations
that the United States will provide appropri-
ate entry procedures assuring convenient
arrivals and departures.

The joint resolution was ordered to
be read a third time, was read the third
time and passed.

A motion to reconsider was laid on
the table.

IS THE NATIONAL EDUCATION AS-
SOCIATION ENTITLED TO TAX
EXEMPTION?

(Mr. GUBSER asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. GUBSER. Mr, Speaker, this morn-
ing at 7 o'clock I heard a very startling
radio newscast and accordingly called
the network news desk of WRC to ask
for a quotation from that newscast. It
pertained to the attempted veto override
of yesterday. I quote what WRC had to
say.

George Fisher of Des Moines, Iowa, Presi-
dent of the NEA, said “We want to beat five
or ten Congressmen who switched their
votes and upheld the veto.” Fisher said the
NEA would put the fear of God in politicians
all over the country.

Mr. Speaker, I am the proud holder
of a valid general secondary teaching
credential in the State of California. I
am proud of my profession, and I am
sorry that Mr. Fisher of the National
Education Association, as a professional
man, has stooped to the indignity of
blackjack politics.

Eighteen years ago, when I came to
this body, we enjoyed the luxury of be-
ing able to consider what we honestly
felt was good for the country. Today I
am sorry to say that public policy is
made a8s a result of a coalition of pres-
sures. I do not think this is good for the
country.

We have one weapon fo fight back
with, and that is tax exemption. A few
years ago the Sierra Club in my State
made its views known regarding cer-
tain measures before this Congress, and
the Internal Revenue Service withdrew
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the organization’s tax exemption. I
respectfully suggest now that the In-
ternal Revenue Service should do its
duty in this instance and investigate
what Mr, Fisher had to say, the opera-
tions of the National Education Associa-
tion, and determine whether they are
entitled to continued tax exemption.

NATIONAL BLOOD DONOR MONTH

(Mr. CARTER asked and was given
permission to address the House for 1
minute and to revise and extend his
remarks.)

Mr. CARTER. Mr. Speaker, this is Na-
tional Blood Donor Month. Tomorrow
those of us who are physically able are
invited to give blood to the American
Red Cross at the first aid room of the
Rayburn Building starting at 9:30 a.m.

I am asking those of you who are able
to participate. A gift of blood may save
a life.

PERSONAL ANNOUNCEMENT

Mr. DULSKI. Mr, Speaker, on rollcall
vote No. 5 on Tuesday, concerning pas-
sage of the bill H.R. 860, authorizing em-
ployer contributions for joint industry
promotion of products, I was away from
the Capitol on official committee busi-
ness. Had I been present and voting, I
would have voted “yea.”

DEFENSE FACILITIES AND INDUS-
TRIAL SECURITY ACT OF 1970

Mr. COLMER. Mr. Speaker, by direc-

tion of the Committee on Rules, I call up
House Resolution 792 and ask for its im=-
mediate consideration.

The Clerk read the resolution, as fol-
lows:

H. Res, 702

Resolved, That upon the adoption of this
resolution it shall be in order to move that
the House resolve itself into the Committee
of the Whole House on the State of the
Union for the consideration of the bill (H.R.
14864) to amend the Internal Security Act
of 1950 to authorize the Federal Government
to institute measures for the protection of
defense production and of classified Infor-
mation released to industry against acts of
subversion, and for other purposes, After
general debate, which shall be confined to
the bill and shall continue not to exceed
two hourg, to be equally divided and con-
trolled by the chalrman and ranking minor-
ity member of the Committee on Internal
Security, the bill shall be read for amend-
ment under the five-minute rule. At the con-
clusion of the consideration of the bill for
amendment, the Committee shall rise and
report the bill to the House with such
amendments as may have been adopted, and
the previous question shall be considered as
ordered on the bill and amendments there-
to to final passage without intervening mok
tion except one motion to recommit.

Mr. COLMER. Mr. Speaker, I yield
the usual 30 minutes to the minority, the
very able and distinguished gentleman
from Tennessee (Mr. QUILLEN), and
pending that I yield myself such time as
I may consume.

Mr. Speaker, as the reading of the res-
olution indicates, this is an open rule with
2 hours of general debate on the bill H.R.
14864 with reference to an amendment to
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the Internal Security Act of 1950 to au-
thorize the Federal Government to insti-
tute measures for the protection of de-
fense production and classified informa-
tion released to industry against acts of
subversion, and for other purposes.

Mr. Speaker, this bill is reported from
the Committee on Internal Security by
the able gentleman from Missouri (Mr.
ICHORD).

Mr. Speaker, in that connection I
should like to pay my personal respects
to that committee and particularly to the
very able gentleman from Missouri (Mr,
Icuorp) who is in my judgment doing an
excellent job in the conduct of this
committee.

This committee has in the past, of
course, had a rather controversial exist-
ence and I understand there is still some
controversy about even this bill, which
of course I favor.

In brief, the bill would provide neces-
sary legislation for the maintenance of
three basic national security programs
relating, first, to the protection of indus-
trial facilities and production essential
to the defense of the United States; sec-
ond, to the protection of classified infor-
mation released to contractors; and
third, to the safeguarding of vessels and
waterfront facilities.

The bill would authorize the President
to institute a personnel security screen-
ing program to determine eligibility of
individuals for access to, or control of,
sensitive positions, places, or areas of
employment in designated defense facili-
ties, as defined, for the safeguarding of
such facilities against sabotage, espio-
nage, or acts of subversion.

It gives express congressional sanction
for the institution of measures and regu-
lations to safeguard classified informa-
tion released to contractors against un-
authorized disclosure.

It amends the Magnuson Act to give
express congressional authority for the
institution of a personnel security
screening program for the safeguarding
of vessels, harbors, ports, and waterfront
facilities.

The legislation establishes procedures
for the administration of the foregoing
programs by authorizing specific investi-
gation, hearing, and review procedures,
together with authority for the issuance
of compulsory process for attendance
of witnesses and production of evidence,
the granting of immunity for compelled
testimony, penal sanctions for violation
of area restraints, the regulation of ju-
risdiction of courts, and authority for
reimbursement to persons under certain
circumstances for loss of earnings.

It authorizes the President to develop
a voluntary program in cooperation with
business and labor to protect facilities
of importance to defense mobilization
against destructive acts and omissions,
including the development of standards
of security for such facilities; coopera-
tive action in consultation with indus-
try, labor organizations, State agencies,
trade and professional security associa-
tions; the institution of training and ed-
ucational programs; the furnishing of
advice and assistance to the manage-
ment of such facilities; and the dissemi-
nation of appropriate intelligence infor-
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mation to representatives of management
and labor.

Mr. Speaker, the minds of the people
of this country have been so occupied
with controversial domestic issues in re-
cent years that there seems to be a dis-
position on the part of our people to
lose the sense of awareness which pre-
valled heretofore of the danger of com-
munism. I am not sure that it is not pos-
sible that the Communists themselves
are responsible for this fact. The people
of this country should not permit this
situation to exist. There is no question
but that the present Communist leaders
still adhere to the hardline of Lenin and
Stalin. In fact, if I read correctly about
what is going on in that country, it is
evident that the hardliners are back in
power and their goal still continues to
be the destruction of governments of free
men and a world dominated by the Com-
munists.

Certainly, Mr. Speaker, the price of
freedom is still eternal vigilance.

Mr. Speaker, I know of no controversy
about the rule, and therefore I shall not
go into any discussion on either the rule
or the bill, and I reserve the balance of
my time and urge the adoption of the
resolution and the overwhelming passage
of the bill.

Mr. QUILLEN. Mr. Speaker, I yield
myself such fime as I may consume.

(Mr, QUILLEN asked and was given
permission to revise and extend his re-
marks, and include extraneous material.)

Mr. QUILLEN. Mr. Speaker, I yield
myself as much time as I may consume
and ask unanimous consent to revise and
extend my remarks and include extrane-
ous matter.

Mr, Speaker, HR. 792 makes in order
for consideration H.R. 14864 under an
open rule with 2 hours of general debate.
The distinguished gentleman from Mis-
sissippi (Mr. CoLMER) has ably pointed
out the provisions of this measure.

For many months now I have visual-
ized and worked hard to gain this op-
portunity—that is, Mr. Speaker, to speak
in behalf of a bill which I feel, if enacted
into law, will be a giant step toward
thwarting efforts of Communist elements
in this country to overthrow our Gov-
ernment.

As many of you know, I have long been
a supporter of legislation designed to
protect our Nation’s defense facilities
from infiltration by subversive forces.
I have attempted to secure passage of
this measure through many channels.

Thus, it is indeed a pleasure for me
to speak on behalf of HR. 14864, the
Defense Facilities and Industrial Secu-
rity Act of 1970.

I feel entirely confident that the Com-
mittee on Internal Security, of which
my good friend and colleague the Hon-
orable RicHARD IcHORD is chairman, has
reported for passage a bill which will
stand on four legs legally and at the same
time provide the steps necessary for clos-
ing the doors of our defense facilities to
those who would advocate and attempt
to overthrow our Government or under-
mine our national security. I am a co-
sponsor of this bill with the gentleman
from Missouri (Mr. IcHorRD) and others.

I have perhaps, Mr. Speaker, a par-
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ticular interest in the security of our
defense facilities, since a “spy story” of
international interests and repercussions
came out of a defense plant in my own
hometown of Kingsport, Tenn,

According to the known facts as re-
vealed in 1950, please let me give you a
thumbnail history of this bizzare spy
case. I will submit for the REecorp an
article from the U.S. News & World Re-
port for November 24, 1950, and news
stories from the Kingsport Times-News
to follow my remarks.

During World War II, Alfred Dean
Slack, an employee of Eastman Kodak
Co. laboratories, was transferred to Hol-
ston Ordnance Works, an Eastman sub-
sidiary, in Kingsport. A new, superpower-
ful explosive was to be developed there;
Slack became a department supervisor
with access to information about the de-
velopment of this explosive.

While with Eastman in Rochester,
Slack had met and become friends with
a Russian agent and had turned over
much information concerning chemical
development to the agent in the interest
of “helping the People’s Republic” and
picking up some extra money. Not a
member of the Communist Party itself,
Slack justified his treachery by telling
himself that Russia was at peace with
the United States and that the informa-
tion he was selling at $200 a report was
of an industrial nature and was not in-
volved with weapons.

When he was transferred to Kingsport,
however, the situation changed. The in-
formation he had access to had become,
according to published reports, of more
importance—he was a prinecipal in the
development of a new explosive said to
be second in power only to the atom
bomb.

Slack’s original contact had been re-
placed by a man named Harry Gold, who
would not rest until he had that infor-
mation. One day, Slack brought a sam-
ple of the explosive out of the plant and
gave it, along with a sketch of the manu-
facturing technique, to Gold. The
“secret” was soon on its way to Russia.

That was in 1943. Slack was arrested
in 1950 and sentenced to 15 years in
prison. Gold was sentenced to 30 years,
but was released in 1966.

I will not attempt to give you every
detail of the bill because I know this
task will be ably handled by the gentle-
man from Missouri (Mr. ICHORD).

H.R. 14864 would vitalize, strengthen
and improve three basic and necessary
national security programs for the pur-
pose of safeguarding, first, selected in-
dustrial facilities essential to the defense
of the Nation against espionage, sabotage
and acts of subversion; second, classi-
fied information released to contractors;
and, third, vessels and waterfront faecil-
ities.

In some form, programs to accomplish
each of these objectives have been ad-
ministered by the executive. Over the
years, these programs have undoubtedly
made a substantial contribution to our
Nation’s security in this troubled world.
However, the principal statutory basis
for the first and third programs were
recently struck down by the Supreme
Court, and important deficiencies have
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appeared in the administration of the
second program which only the Congress
can remedy. The bill will provide an ex-
plicit legislative base for the restoration
and maintenance of the foregoing pro-
ETams.

The prinecipal legislative base for the
maintenance of our industrial defense
facilities program was section 5 of the
Subversive Activities Control Act of 1950.
Under that section of the act, members
of Communist-action organizations were
prohibited irom employment in certain
facilities designated by the Secretary of
Defense as “defense facilities.” However,
on December 11, 1967, the Supreme
Court of the United States voided that
section of the act in the case of U.S. v.
Robel (389 U.S. 258) on the ground of
“overbreadth.” The program was thus
struck down.

The bill would replace the former
program by authorizing the institution
of a personnel screening program for
determining access to sensitive positions
or areas of employment within selected
facilities which the Secretary of Defense
may designate pursuant to the standards
set forth in the bill. Indeed, we believe
that this program will operate more
effectively than that formerly main-
tained under section 5, and will provide
that degree of flexibility for performing,
with due regard for the rights of individ-
uals, that difficult and subtle task of
excluding those persons from access to
defense facilities who would use their
positions to disrupt the Nation’s defense
production.

The program relating to the security
of vessels and waterfront facilities was
maintained under the Magnuson Act of
1950, which had its beginning in the
Korean war. Under this act, the Presi-
dent was authorized to issue rules and
regulations to safeguard vessels and
waterfront facilities of the United States
when he determined that the security
of the United States was endangered by
subversive activities. Pursuant to this
authority, the President on October 20,
1950, issued Executive Order 10173 by
whieh he initiated a program addressed
to the physical security of such facilities
and authorized a personnel screening
program with respect to personnel.

This program, initiated by President
Truman, was maintained in the adminis-
tration of four successive Presidents
until January 16, 1968. On that date, the
Supreme Court struck down the person-
nel security screening program. It did so
in the case of Schneider v. Commandant,
U.S. Coast Guard (390 U.S. 17), on the
ground that this program was not ex-
pressly or impliedly authorized by the
Congress. The bill would remedy this re-
sult by an amendment to the Magnuson
Act which would expressly authorize the
President to maintain and restore the
program.

On the other hand, the industrial se-
curity program for the protection of
classified information against unauthor-
ized disclosure has had no express legis-
lative base. The current program has
been maintained pursuant to Executive
Order 10865, issued in 1960 by President
Eisenhower, following a 1959 decision of
the Supreme Court in the case of Greene
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V. McElroy (360 U.S. 474), which struck
down certain procedures applied by the
Secretary of Defense allegedly without
Presidential or congressional authoriza-
tion.

However, present procedures suffer
from several pressing deficiencies which
are clearly beyond the authority of the
President, acting alone, to remedy. The
need for congressional support in this
field has become increasingly apparent.

While expansive hearing procedures
and other benefits are accorded to indi-
viduals in proceedings for determination
of access to classified information under
the Executive order, the benefits granted
by its generous and detailed provisions
cannot be fully realized due to the ab-
sence of congressional authority for sup-
porting process and procedures. The
weaknesses and deficiencies under the
present order are fully set forth in the
report.

Although I do not deem it appropriate
at this point to enlarge upon them, I
would like to point out that the order
particularly suffers from the absence of
authority for the issuance of process to
compel the attendance of witnesses and
the production of evidence. The absence
of such authority, together with the
ancillary power to grant immunity to
witnesses for testimony compelled over
claims of self-inecrimination, is not only
a disadvantage to the Government, but
also to the applicant who has no assur-
ance of means to procure evidence on
his own behalf. This and other deficien-
cies are remedied by the bill.

Mr. Speaker, I want to make clear that
the bill is carefully drafted to establish
a much-needed legislative base for the
maintenance of each of the three pro-
grams I have mentioned. It does so in
striet conformity with the expressions of
the courts and with a most meticulous
regard for individual liberties in relation
to the national security interests.

While one may with reason disagree
with the decisions of the courts which
make this legislation imperative, the fact
remains that the courts in no instance
have ever denied the existence of con-
gressional power to accomplish the basic
objectives to be served by these programs.
Indeed, they could hardly do so in the
face of powers expressly conferred on
Congress by the fundamental charter of
our Government, to provide for the com-
mon defense. This is a judgment and a
responsibility confided by the Constitu-
tion to the Congress. The courts, in ef-
fect, have shifted the burden to the Con-
gress to come up with appropriate legis-
lation. The enactment of the bill, HR.
14864, will give us an opportunity to sus-
tain this burden.

The material referred to follows:

[From U.S. News & World Report,
Nov. 24, 1950
INSIDE STORY OF A NATIVE AMERICAN WHO
TURNED SPY

(NoreE—Can an American of average cir-
cumstances, happy with jJob and family, be
turned by blackmail into a spy for the Com-

munists, willing to give or sell his country's
secrets to Russia?

(Could this really happen to a normal,
hard-working man, an active church worker,
a home-loving man with a charming wife
and family?
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(The answer is yes. And it is based on the
facts In this article, which have just been
gathered from official sources.)

Alfred Dean Slack seemed as nearly normal
and average as an American could be. Now
he is serving a term in prison for giving war
secrets to Russia, And his friends and neigh-
bors at Clay, N.Y., just outside Syracuse, are
trying to figure out how it happened.

Until one day last June, Slack fitted snugly
into the community at Clay. He merged
easily with the crowd. He was 44, of medium
height, a little too heavy, like many others
of his age. He wore rimless glasses, looked a
little llke a preoccupied college professor.

Slack had a good job. He had a new Cape
Cod bungalow that he had built with his own
hands. He was proud of it, and proud of his
wife and two young children. His spare time
went into work on the house. In idle mo-
ments, he liked to play the organ in his liv-
ing room, or work at wood carving, or thumb
through the chemical and scientific books
in his little lbrary. He was at home and
loved it. He had been born within a dozen
miles of the place where he lived,

Neighbors tabbed him as “a nice guy.”
One sald: “He's a qulet fellow, but I like
him."” The justice of the peace called him
“a home man."” His grocer thought him *“one
of the nicest fellows I ever met,”

This was the picture the community had
of Slack when he climbed into his car on the
morning of June 15, 1950, and drove off to
his work as assistant production superin-
tendent of a paint factory. A day later, the
people at Clay knew Slack as a man who had
given American war secrets to Russia. Two
men from the Federal Bureau of Investiga-
tion had arrested Slack that morning when
he reported for work.

Soon, the detalls came to the people in the
home community. Six years before, while
working at a war plant in Tennessee, Slack
had told a Russian agent how to make a
new explosive. He even had given the Rus-
sian agent a sample. And he had known the
information was destined for Russia.

The neighbors at Clay puzzled over the
story as they set about ralsing funds for
Mrs. Slack and the children. The thing was
hard for them to understand. Slack was not
a parlor sophisticate or a college-bred Com-
munist. He had not turned to Communism
because of joblessness, He was not even a
member of the Communist party.

All through his working life, Slack had
worked at pretty good pay. He had no crim-
inal record. He had been a quiet, well-be-
haved youth. There was nothing sinister in
his background. He was just a quiet man
who liked to potter about the house and
play the organ.

On the surface of Slack’'s placid life, there
seemed to be no clue as to how it could have
happened. He had grown up in a self-re-
specting, middle-class family in Syracuse.
He had a natural liking for chemistry, His
father was a chemist, Slack had one brother
and two sisters.

Young Slack had gone through school at
the normal rate. He had finished North High
School in Syracuse when not quite 18. Then
had followed various jobs and two semesters
at Syracuse University. Soon after he turned
21, Slack went to Rochester, got a job in
the Eastman Eodak Co. laboratories, and en-
rolled in night school. For two years he car-
ried the double load of working by day and
going to school at night.

Just before enterlng night school, Slack
married. His work at the Eastman labora-
tories settled into permanency. He continued
to dig into chemical and mechanical subjects
in spare time at home after he finished
school.

The great depression did not disturb Slack.
All through this period, he had a regular job
with the Eastman Co,, growing in knowledge
and responsibilities.
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When the war came, Slack was one of
the young men transferred to the Holston
Ordnance Works of an Eastman subsidiary
at Kingsport, Tenn. A new, superpowerful
explosive was to be developed here. Slack
became 8 department supervisor, with ac-
cess to information about the development
of the explosive. He worked here, and at
another Eastman subsidlary at Oak Ridge
all through the war years,

‘With the war over, Slack left Oak Ridge
and war work, He tried engineering research,
worked on various projects. Finally, he went
back to Syracuse, took the job with the paint
company, and settled back into his native
environment.

His work history gave no clue to why Slack
had turned spy. There had been good jobs—
as chemist, engineer, plant manager—at fair
pay. He had seemed to be happy. His first
marriage had ended in a divorce in 1939, but
this seemed to have left no scars. He had
remarried. This happened to many men.

It is only in a study of Slack’s friends that
the pattern of intrigue begins to become ap-
parent.

As an eager young student, working in the
Eastman laboratories, Slack had met an older
man named Richard Briggs. This new friend
was a skeptic about the American economic
system. This was in 1928. Briggs thought they
were doing things better in Russia, the peo-
ple's state.

Slack listened eagerly to Briggs. He felt
much the same way. His own friendly feelings
toward Russia, which were to grow through
the depression years, already were beginning
to flower.

In 1836, eight years after their meeting,
Briggs left the Eastman plant and went to
8t. Louis. But he kept up his contact with
Slack and soon was back in the East. And
it was not long before he was calling on
Slack again.

Slack was well on the upgrade now. He not
only knew the Eastman processes, but by his
outside studies of mechanics and general
engineering he had picked up a good knowl-
edge of many Industrial technigues,

Briggs began to mine this vein of informa-
tion. He asked Slack all sorts of questions:
What is the way to do this? What is the
formula for that? What are the processes for
making this? He hinted that he needed the
information for use in his own job. But some
of the things Briggs sald were vague. They
set Slack to asking questions.

Briggs admitted that he was collecting the
information for Russia. He was eloguent:
Russla was the people’s republic. It was be-
hind the United States in industrial devel-
opment. It would be a service to humanity
to help Russia bridge this gap. Slack listened,

Soon, Briggs was suggesting that Slack
might pick up some extra money for spare-
time work, Slack could work out explanations
and outlines of how things were done in the
chemical field, with formulas and such things
and sell them to Russla. Briggs would put
him in touch with the right man.

Black was interested. Here was a chance
to do something to help the people's republic.
And he could pick up some spare money for
doing it. At first he gave information to
Brigegs. Then PBriggs brought a man named
“George,” who became & regular contact.
“George"” explained what he wanted and Slack
worked out the information. He got approx-
imately $200 for each report. Briggs died, but
Slack went ahead with the work.

It all seemed simple. Russia was at peace
with the United States. And this was indus-
trial information, having nothing to do with
weapons.

In 1940, about a year after the death of
Briggs, Harry Gold took the place of the first
Russian agent as a contact with Slack, The
work continued.

Then America went to war and Slack tried
to break off relations with Gold.

1825

Slack had been picked for an important
new job at Kingsport. He was marrled again,
and happy. And he realized that there was a
vast difference between giving Industrial in-
formation in peace and providing military in-
formation in war.

There were constant reminders of this at
Kingsport: restrictions on plant workers; se-
curity regulations; posters warning against
giving information to an enemy. Russia was
not an enemy, but Slack decided not to give
Gold any more information.

Gold made several trips to Elngsport, de-
manding to know about the new explosive.
Slack could tell him about it easily. But he
refused, flatly.

Finally, Gold cracked down and began to
threaten, He would tell about the other
things Slack had done. No one would belleve
this work was as innocent as it sounded.
Slack would be fired from the war plant,
barred from work in any other, blacklisted
everywhere.

Then Gold became persuasive again: Rus-
sia was an ally of the United States. It was
up to Americans to help. He spoke of Stalin-
grad, and the stand before Moscow and a
devastated Ukraine.

Slack bent under the pressure. He brought
a sample of the explosive out of the plant
and gave it, with a sketch of the manufac-
turing technique, to Gold. The latter hur-
ried it off toward the upper levels of the
Russian pyramid.

That was in 1943, The crime lay on Slack’s
conscience for six years, through half a dozen
different jobs, before it caught up with him
in his home environment at Syracuse.

Because of the threats Gold had used, the
Justice Department proposed a 10-year sen-
tence for Slack. But Federal Judge Robert
L. Taylor waved aside the recommendation.
He said 15 years was not too much for con-
spiring to commit espionage for a foreign
Government.

And Alfred Dean Slack, a rumpled man
with a worried face, wiped his rimless glasses,
put them on again, and went off to prison.

[From the Kingsport (Tenn.) Times-News,
May 18, 1966]
Freep: Harry GoLp, SpY WHo CAME TO
KINGSPORT

Harry Gold, the middieman in a real-life
spy drama which involved Kingsport and the
secret of RDX explosives in the late 1940s,
became a free man Wednesday.

Gold, 55, who was convicted as a courler for
the spy ring which also gave Russia the secret
of the atom bomb, was paroled from the fed-
eral penitentiary at Lewisburg, Pa., after serv-
ing 16 years of a 830-year term.

Gold made several trips to Kingsport in
the late 1940s to pressure Holston Ordnance
Works employe Alfred Dean Slack, who had
cooperated with Russian agents earlier, into
providing the formula for RDX . The explo-
sive, manufactured at the plant here, was
saild to be second in power only to the atom
bomb.

It was disclosed during his trial, that Slack
first refused to cooperate with Gold, but did
cooperate after Gold made a trip to Kingsport
to threaten Slack with disclosure for infor-
mation he turned over in past years.

Slack served a i0-year term in federal pris-
ons and has not been heard of since 1960.

Gold was sentenced on Dec. 9, 1850 on a
conviction of conspiring to transmit national
defense information to a foreign government
from Dec. 1943 to Nov. 1947,

The Kingsport case wasn't Gold's only
activity.

A central figure in the atom bomb spy trial
of the 1950's, Gold gave testimony that led
to the conviction and execution of Ethel and
Julius Rosenberg, leaders of the far-flung
ring. The Rosenbergs were executed June 19,
1953.
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Gold was the first member of the spy ring
arrested.

He was implicated by British sclentists Dr.
Emil Julius Klaus Fuchs, who worked on the
atom bomb project in the United States, as
the man to whom he passed atom secrets.

Gold worked as a blochemist at Philadel-
phia General Hospital during the period he
worked with the ring, from December, 1943
to November, 1947.

Gold walked out of the prison with his
court-appointed attorney, Augustus B, Bal-
lard, who had represented him since his con-
viction, It was ralning but the slender parolee
sald, “It's a bright day in my life.”

He must remain under supervision of the
Federal Board of Parole until July, 1980.
Gold plans to live in Philadelphia with his
brother, Joseph, 48, and seek finaneing for
production and distribution of a diabetes test
kit he patented while in prison. Ballard sald
several weeks ago that several job opportu-
nities are waiting for Gold in research or-
ganization as a biochemist.

[From the Kingsport (Tenn.) Times-News,
June 16, 1950]
KINGSPORT IN CENTER OF SECOND SPY STORY
(By Jack Marshall)

Kingsport again became the center of na-
tionwide interest Thursday with the arrest
by the Federal Bureau of Investigation of
Alfred Dean Slack, former resident here ac-
cused of supplylng Communist Agent Harry
Gold with Holston Ordnance Works war
secrets.

Slack, arrested Thursday in Syracuse, N.Y.,
was employed at Holston Ordnance Works
in the Nitric Acid Department in 1943 and
1944, according to H. G. Stone, vice-president
and works manager of Tennessee Eastman.

FIRST REPORTED

Alleged spying activities in Eingsport were
first brought to public attentlon with the
arrest during World War II of Dr. Raymond
Boyer, assistant professor of chemistry at
McGill University.

The Canadian Royal Commission sald
Boyer admitted giving RDX secrets to Rus-
sia on his work, both here and in Canada.

Dr. Boyer assisted in the development of
the RDX process used at Holston Ordnance
Works and visited the plant during the war
years, HOW officlals sald at the time.

ROSE ARRESTED

At the same time, Canadian Parllament
Member Fred Rose was arrested and charged
with transmitting confidential information
concerning the detalis of RDX manufacture
to the Russians.

Capt. J. V. Lester, present securlty officer
at HOW, sald Thursday that Slack was not
listed as a government employe at HOW.,

““He apparently worked with one of the
contractors on the job at the time,” Capt.
Lester sald.

Eastman Director of Public Relations Tom
Divine sald: “HOW had in Its employ in the
Acid Department during the war a man
called Alf D. Slack. Without further check-
ing, we can't be sure if he was the same man
referred to by the F.B.I."

Ed Guenther, wartime supervisor of the
HOW explosive plant sald he recalled Slack
as a "“slight, blond fellow.”

Guenther sald the Slack employed at the
munitions plant was in what he termed a
“subtechnical position.”

Now a division superintendent, Guenther
sald he didn't think Slack could have ob-
tained any secret Information of real value
by virtue of his (Slack’s) particular job.

Tennessee Eastman operated the Holston
Ordnance Works munitions plant during
World War II for the production of the ex-
plosive RDX and its incorporation into Com=-
position “B.,” The latter is considered the
most powerful known explosive outside the
Atomic bomb.
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Although used for bombs, RDX, in the
form of Composition “B,” was the maln fac-
tor contributing to the winning of the Bat-
tle of the Atlantic against Axis submarines.

Development of HOW by Tennessee East-
man Corporation began on November 4, 1841,
when TEC was asked to work on one phase
of an RDX process by the Chief of Ordnance
Office. Seventy-nine days later, Eastman ac-
cepted a National Defense Research Commit-
tee assignment to build a pilot plant for the
production of the powerful weapon.

Using the RDX process developed by Mich-
igan University sclentist Dr. W, E. Bachman,
Eastman made the first pilot plant run on
February 17, 1942,

Operation of the munitions plant got un-
der way on April 20, 1943, some five months
before Slack apparently went to work there.

The first carload of the revolutionary ex-
plosive was shipped less than a month after
operations started. A short time later, the
plant became the largest manufacturer of
high explosives.

In 1947, Holston Ordnance Works was
named as one of 43 war plants which the War
Department intends to keep on a standby
status for quick use in event of a national
emergency.

[From the Kingsport (Tenn.) Times-News,
June 16, 1950]

Gorp ViIsITED IN CITY IN 1943-44—NEIGHBORS
RECALL ALFRED SLacK, WIFE
(By Virginia Davis)

Alfred Dean Slack, 44, accused spy arrested
Thursday in Syracuse, N.¥,, by the Federal
Bureau of Investigation, is known to have
contacted Harry Gold, confessed carrier of
Communist information, in Kingsport dur=-
ing 1943 and 1944.

Reliable authorities sald last night that
Gold visited Eingsport during the two-year
peril?d Slack worked in Kingsport defense
work.

Alf D. Slack was listed in the 1948 city
directory as a supervisor at Holston Ordi-
nance Works residing at 1100 Midland Drive,
Winston Terrace. His wife was listed as Gen-
nevive Slack.

NEIGHBORS RECALL

Nelghbors of the Slacks recalled they were
“not too friendly” and that Slack “stayed in
the house & lot when he was at home".
Woodworking was remembered t0 have been
Slack’s hobby.

HOUSE OCCUPIED

The house Slack and his wife occupied in
Kingsport 15 now occupled by the Willlam
Thaxter Eing family, who moved there
shortly after Slack “moved suddenly in 1944",
supposedly for Oak Ridge.

Al W. Eelly, 1101 Midland Drive, said Slack
had hooked up some mechanical equipment
he thought was woodworking machinery in
a third bedroom of the t¢mall five-room resi-
dence. He sald his family now and then
heard “machines” or *“saws"” in operation
but none of the Kellys ever saw anything
Slack might have made with the equip-
ment.

The Slacks seldom had visitors, although
Mrs. Slack was remembered as active in the
Girl Scout organization in Kingsport.

A small boy from Brooklyn vizited them
one summer and came over across the street
to the Kelly residence to play, but the two
Slacks were "“not the soclal type". Mrs, Eelly
sald they were not included in collective
neighborhood gab and social fests.

Slack, the Kellys said, worked mostly at
night at what they assumed was shift work
at HOW and also worked In the day time.
The Slacks lived alone in a rented defense
home for war workers.

At the time the Slacks were in Kingsport,
the city was flooded with newcomers, war
workers, and nobody made much effort to
be neighborly or unduly friendly, the Kellys
sald.
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When the Slacks moved, the EKellys re-
membered “it was in a hurry. They were
here today and gone the next”, the Eellys
described their moving.

Another Slack family residing in Kings-
port in 1943 was listed as Thomas D. and
Helen Slack, 618 Watauga B5t. Slack was
termed a chemist at Holston Ordinance
Works by the 1943 city directory.

Mrs. J. M., Cross, of that address, sald she
remembered renting an apartment to a cou-
ple of middle-aged people with that name.

A former HOW employe, Mrs. Frank Groes
of 209 Douglas St., Bristol, sald Al Slack’s
father worked In the chemistry department
at HOW and that he was transferred to Can-
ada by the government after a short time
here.

Mr. ICHORD. Mr. Speaker, will the
gentleman yield?

Mr. QUILLEN. I yield to the distin-
guished chairman of the committee, the
genfleman from Missouri (Mr. ICHORD).

Mr. ICHORD. I compliment the distin-
guished gentleman from Tennessee, a
coauthor of this legislation, for the
statement that he has just made.

I believe, Mr. Speaker, it would not
facilitate the debate for me to go into the
merits of the legislation at this point in
the discussion of the rule. However, I
wish to state that the committee re-
ported this bill out with only one dis-
senting vote. I have circulated to the
Members a response to the statement in
the dissenting opinion which I think
amply answers the conclusions that are
made in that dissenting opinion. I would
ask unanimous consent at this time, in
order to establish a legislative history
of this measure, that my response be in-
serted in the RECORD,

The SPEAKER. Is there objection to
the request of the gentleman from Mis-
souri?

There was no objection.

The response is as follows:

REPORT ON H.R. 14864: A RESPONSE BY CoN-
GRESSMAN ICHORD TO THE DIssENTING VIEW
OF CONGRESSMAN STOKES
The exordium of the dissent (page 67 to

top of page 58) consists of vague, conclu-

sory allegations in derogation of the bill
without specification of matters of sub-
stance. In this portion of his dissent, Mr.

Stokes appears to rely principally on invec-

tive rather than on reasoned argumentation.

Quoting an extract from Robel, in which
the court in fact made clear that Congress
can exclude subversives from sensitive posi-
tions in defense facilities, Mr. Stokes never-
theless charges that the framers of the bill
have attempted to “rehabllitate” in a “barely
disguised” fashion principles which the court
found “patently offensive”. He describes the
bill as broad and vague, a step “backward
in progress’; that its provisions are capable
of "nearly infinite expansion”; that they
contain the “dangerous” potential for an
“unprecedented assault” on fundamental
rights. Likewise quoting only an extract from
the preamble of Executive Order 10865, he
charged that the objective therein expressed,
to protect the interests of individuals against
unreasonable or unwarranted encroachment,
has been “abandoned” In the bill, but ob-
scures the fact that the bill embraces the
provisions of the Executive Order which the
President, in subsequent language of the
preamble, expressly found “recognize the in-
terests of Individuals affected thereby and
provide maximum possible gafeguards to
protect such interests.” (See E. O. 108865,
p. 51 of Report.)

While appearing to pay deference to the
thought that no one would “seriously” ad-
vocate “that the doors to the Nation’s pro=-
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ductive facilities should be thrown open to
those bent on destroying them," neverthe-
less Mr, Stokes seems to object to a principal
means of accomplishing this, namely, by
barring subversives from access to sensitive
positions in defense facllities. This is evi-
dent when he says, “In addition to revitaliz-
ing the direct bars against employment in
defense industries to individuals espousing
unpopular political beliefs, this bill puts on
a legislative footing the right of the execu-
tive to impose indirect employment disabil-
itles previously authorized by E. O. 10865
(1960) by restricting access to classified in-
formation released to defense industry.” The
employment of the broad and loose euphe-
mism—"individuals esposuing unpopular po-
litical beliefs"—should not be permitted to
obscure the {ssue. This expression, embracing
subversives, who are properly the subject of
legislation, as well as others who are not,
has often served that purpose or has had
that effect.

Such generalities cannot be specifically an-
swered. They often deserve, in response,
equally conclusory answers. Mr, Stokes' view
of the constitutionality of the bill is not
shared by many competent lawyers. For ex-
ample, in the hearings on the bill, Mr. Stokes
sought to press his point, and he asked
whether Mr. Yeagley had “examined this
bill thoroughly with respect to its constitu-
tionality, that is, keeping in mind Afirst
amendment rights, constitutional right to be
confronted by one's accuser, and that sort
of thing?” Mr. Yeagley replied as follows:

““Mr. YEAGLEY. Yes, we think we have. We
have spent a lot of time on it. We have had
lawyers working on this bill, incidentally,
who are also lawyers who argue the cases in
court and prepare the briefs.

“Mr. Sroxes. Have they expressed to you
any qualifications with reference to the con-
stitutionality of any of the sections of the
bin?

“Mr. YEAGLEY. No, only insofar as we have
made suggestions and recommendations. We
have no way of knowing in any case whether
we are going to win a constitutional test. The
same would be true of this program with
or without congressional authorization.

“We think that it would be held constitu-
tional."” (See page 1229, Hearings relating to
H.R. 12699.)

I would also note that I had submitted the
original bill, HR. 12609, to the Legislative
Reference Service of the Library of Con-
gress for an opinion on its constitutionality.
An opinion was Hkewise rendered to the ef-
fect that, “Appralsed In the aggregate this
measure would appear to be immune from
challenge as being unconstitutional on its
face.”

IMPOSITION OF EMPLOYMENT DISABILITIES
IN CERTAIN AREAS

In this subheading of his dissent, com-
mencing at page 58, Mr. Stokes seeks to at-
tack the bill on a more plausible and some-
what more specific basis. He argues, first, that
there is an unconstitutional delegation of
power to the President because of the fallure
“to provide any meaningful standard by
which the President can make determina-
tions with which he is charged.” This view,
of course, was not shared by the Department
of Justice or the Legislative Reference Serv-
ice of the Library of Congress.

It must be conceded, however, that in any
instance of congressional delegation of power
to the executive, the question whether the
delegation is a proper one is always an in-
herent issue and one which, in many in-
stances, can be argued pro and con. While
this issue has frequently been raised, there
have been few instances in which statutes
have been struck down on this basis. As a
matter of fact, since the founding of our
Constitution to the year 1963, of the thou-
sands of statutes enacted by the Congress of
the United States, only T4 have been held
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unconstitutional on any basis. (See “Consti-
tution of the United States of America,” U.S.
Government Printing Office, 1963, page 1387.)
The remarkable fact is, that of this very lim-
ited number only 5 have been held uncon-
stitutional on the basis of improper delega-
tion. (Act of Oect. 6, 1917, by 253 U.8. 149;
Act of June 10, 1922, by 264 U.S. 219; Title I,
except section 9, Act of June 18, 1933, by 285
U.S. 405, and section 8(c) of that Act, by
293 U.S. 888; and the Act of Aug. 30, 1935,
by 298 U.8. 238.)

To attempt to review the vast body of law
on this subject would unduly prolong this
critique. I should point out, however, that
none of the cases cited by Mr, Stokes gives any
specific support for his charge that the dele-
gation of authority in the bill is too vague or
meaningless to be supported. The court in
Greene v. McElroy, 360 U.S. 474 (1959), had
no problem with the question of delegation of
authority, even on the basis of implied ratifi-
cation, except with respect to the question of
authority for limitations on the safeguards of
confrontation and cross-examination, an ls-
sue not in question in the bill because of its
specification. (See page 6506.) The case of
N.A.A.C.P. v Button, 371 U.S. 415 (1963), from
which Mr Stokes quotes, did not turn on the
question of delegation of suthority (pages
432-433). In this case the N.A.A.C.P. sought
to enjoin the enforcement of a barratry-type
statute of Virginia regulating and prohibit-
ing the solicitation of legal business in the
form of “running” or “capping”. The stat-
ute, challenged in a declaratory judgment
proceeding in the courts of Virginia and held
applicable to the activities of the N.AA.C.P.,
was on certiorari held invalid as construed by
the Virginia court. The only issue in the
case, sald Mr. Justice Brennan, who delivered
the opinion for the Supreme Court, was the
constitutionality of Chapter 33 of the Vir-
ginia Act as applied to the activities of the
N.AA.CP. (Page 419.)

On the other hand, Yakus v. United
States, 321 U.S. 414 (1944), another case on
which Mr. Stokes principally relies, and from
which he quotes, was in fact a case Involving
the issue of delegation. However, Mr. Stokes
should derive little comfort from this deci-
sion, for the delegation was upheld against
the claim of vagueness. The case offers no
support for his claim against the bill.

In Yakus, the validity of the Emergency
Price Control Act of 1942, as amended, came
into question. The declared purpose of that
Act was to prevent war-time inflation and
establish The Office of Price Administration
under the direction of a Price Administrator
{(appointed by the President) who was au-
thorized, after consultation with representa-
tives of Industry so far as practicable, to
promulgate regulations fixing prices of com-
modities which “in his judgment will be
generally fair and equitable and will effec-
tuate the purposes of this Act” when, in his
judgment, the prices “have risen or threat-
ened to rise to an extent or in a manner in-
consistent with the purposes of this Act.”
Yakus was tried and convicted of a violation
of the Act by the sale of beef at prices above
the maximum prescribed by the Adminis-
trator. On certiorarl to the Supreme Court,
Yakus questioned the validity of the Act on
due process grounds, challenging the ade-
quacy of the standards within which the
Administrator was to act. In sustaining his
conviction, the court held that the statute
did not involve an unconstitutional delega-
tion of the legislative power of Congress to
control commodity prices in time of war.

Mr. Chief Justice Stone, speaking for the
court, pointed out that the essentials of the
legislative function are the determinations
of the legislative policy and its formulation
and promulgation as a defined and binding
rule of conduct (p. 424). He continued:

“As we have said, ‘The Constitution has
never been regarded as denying to the Con-
gress the necessary resources of flexibility
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and practicality . . . to perform its function.’
Currin v. Wallace, supra, 15. Hence 1t Is
irrelevant that Congress might itself have
prescribed the maximum prices or have pro-
vided a more rigid standard by which they
are to be fixed; for example, that all prices
should be frozen at the levels obtalhing dur-
ing a certain period or on a certain date.
See Union Bridge Co. v. United States, 204
U.S. 364, 386. Congress is not confined to
that method of executing its policy which
involves the least possible delegation of dis-
cretion to administrative officers. Compare
M’Culloch . v. Maryland, 4 Wheat. 316, 413
et seq. It is free to avold the rigidity of such
a system, which might well result in serious
hardship, and to choose instead the flexibil-
ity attainable by the use of less restrictive
standards. Cf. Hampton & Co. v. United
States, supra, 408, 408. Only if we could say
that there is an absence of standards for the
guidance of the Administrator’s action, so
that it would be impossible in a proper pro-
ceeding to ascertain whether the will of
Congress has been obeyed, would we be
justified In overriding its choice of means
for effecting its declared purpose of prevent-
ing inflation.
L™ - - - -

“The directions that the prices fixed shall
be fair and equitable, that in addition they
shall tend to promote the purposes of the
Act, and that in promulgating them con-
sideration shall be given to prices prevailing
in a stated base period, confer no greater
reach for administrative determination than
the power to fix just and reasonable rates,
see Sunshine Coal Co. v. Adkins, supra, and
cases cited; or the power to approve con-
solidations in the ‘public interest,’ sustained
in New York Centiral Securities Corp. V.
United States, 287 TU.S. 12, 24-6 (compare
United States v. Lowden, 308 U.S. 225); or
the power to regulate radio stations en-
gaged in chain broadcasting ‘as public in-
terest convenience or necessity requires,’ up-
held in National Broadcasting Co. v. United
States, supra, 225-6; or the power to
hibit ‘unfalr methods of competition’ not
defined or forbidden by the common law,
Federal Trade Commission v. Keppel & Bros.,
291 U.S. 304; or the directlon that in allot-
ing marketing quotas among states and pro-
ducers due consideration be given to a va-
rlety of economic factors, sustalned in Mul-
ford v. Smith, supra, 48-9; or the similar
direction that in adjusting tariffs 0 meet
differences In costs of production the Presi-
dent ‘take into consideration’ ‘in so far as he
finds it practicable’ a varlety of economic
matters, sustained in Hampton & Co. v.
United States, supra; or the similar authority,
in making classifications within an industry,
to consider various named and unnamed
‘relevant factors' and determine the respec-
tive welghts attributable to each, held valid
in Opp Cotton Mills v. Administrator, supra.”

Nor was the majority in Robel concerned
with the question of delegation, although
indeed, the concurring opinion of Mr. Jus-
tice Brennan went off on that ground. While
recognizing that the area of “permissible in-
definiteness narrows . . . when the regulation
invokes criminal sanctions and potentially
affects fundamental rights,” Justice Bren-
nan found no problem in the barring of all
party members, whether or not “active” or
“passive"”, from employment in defense fa-
cilities irrespective of whether or not the
member occupled a sensitive position. His
difficulty on the issue of delegation was the
absence of standard for the designation of
defense facilities. Reciting the principles
enunciated in Yakus (p. 273-275), he felt
that the standard delegated to the Secretary
of Defense for the designation of “defense
facilities” was “so indefimite as to be mean-
ingless.” This defect has been remedled by
section 404 of the bill. Moreover, the bill
invokes no criminal sanctions,
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The Department of Justice, we will recall,
found no problem in the bill with respect to
the question of conforming to the standards
of Robel, or on the question of vagueness of
the delegation. It did make one suggestion
for the inclusion of an ultimate standard
that the granting of the access be “clearly
consistent with the national interest”. This
standard has been supplied in the clean bill,
although expressed in the terms of the “na-
tional defense interest”. Moreover, even as
the original bill stood, H.R. 12699, the Library
of Congress likewise supported the bill on
the question of delegations and concluded
that:

“The definitions contained in § 402, more
particularly the endeavor to define ‘defense
facilities’ with a measure of specificity in
§ 404, coupled with the statement of objec-
tives to be subserved in § 405, when read in
conjunction, would appear to be adequate to
provide the standards requisite for sustaining
the delegation of authority to the Executive
Branch to administer the above mentioned
screening programs. According to established
precedents, ‘the Congress may not delegate its
purely legislative power to' an executive
agency; ‘but, having laid down the general
rules of action under which' the executive
agency ‘should proceed, it may require of
that' agency ‘the application of such rules to
particular situations and the investigation of
facts. With a view to making orders In a
particular matter within the rules laid down
by the Congress . . . if Congress shall lay
down by legislative act an intelligible princi-
ple to which the executive agency vested with
rule-making authority is directed to conform,
such legislative action 1is not a forbidden
delegation of legislative power' (Field v.
Clark, 143 U.S. 640, 694 (1802); Hampton Co.
v. United States, 276 U.S, 394, 408, 409 (1928).
Although the Court has asserted that ‘pro-
cedural safeguards cannot validete an un-
constitutional delegation,’ the nature of the
proceedings appears to be one of the ele-
ments weighed in determining whether a
specific delegation is constitutional. In cases
where the delegated power is exercised by
orders directed to particular persons after
notice and hearing, with findings of fact and
law based upon the record made in the hear-
ing, the Court has displayed considerable
liberality in sustaining vaguely phrased or
abbreviated statutory expressions of purpose
or standards as sufficient to meet constitu-
tional requirements.”

A recent case, decided on December 12,
1869, concurrently with the preparation of
my report on the bill, is clearly in point and
would seem specifically to dispose of Mr.
Btokes' contention. That case, Adam v. Laird,
(U.8. Court of Appeals for the District of
Columbia Circuit, Wright, McGowan, and
Tamm, Circuit Judges,) was a case expressly
attacking the sufficiency of the standard for
security clearance in proceedings under the
Industrial Security program (E.O. 10865). It
was charged that the standard authorizing
denial of access to classified information un-
less “clearly consistent with the national
interest,” was not an ldentifiable standard.
The court was unanimous in sustaining the
adequacy of the standard, although Judge
Wright dissented on another ground not
relevant to this question. In the opinion for
the court, Judge McGowan said:

“Appellant's final appeal to the Due Proc-
ess Clause is formulated in terms of an as-
serted absence of (a) any adequately enunci-
ated standard for evaluation of conduct dis-
qualifying one for securlity clearance, and
(b) findings showing a need for denial. Both
of these claims take their departure from
a substantive concept which appellant pro-
fesses to derlve from United States v, Robel,
38D U.S. 258 (1965), and their weight largely
turns upon the validity of this premise.

“Robel, of course, did not involve the In-
dustry Personnel Access Authorization Re-
view Program. It was a criminal prosecution
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under the Subversive Activities Control Act
of a Communist Party member for remaining
in the employ of a defense plant after the
Party had been found to be a Communist-
action organization. The Supreme Court re-
versed the conviction on First Amendment
grounds because, in {its view, the statute
swept too broadly and did not take into ac-
count such considerations as whether the
individual's job was a sensitive one in terms
of national security. The Court was, however,
at some pains to recognize the power, and
indeed the duty, of the national government
to protect its secrets. It declared that ‘[t]he
government can deny access to its secrets
to those who would use such information
to harm the nation.' Fastening upon the
phrase ‘would use,’ appellant insists that se-
curity clearance may be withheld only when
the government can ‘point to a clear and
present danger that a breach of securlty is
actually threatemed,’ and that it is not
enough that an applicant ‘may be subject to
coercion, influence or pressure.
“e - L] - .

“We know of no constitutional requirement
that the President must, in seeking to safe-
guard the integrity of classified Information,
provide that a security clearance must be
granted unless it be afirmatively proven that
the applicant ‘would use’ it improperly. We
are not in an area of knowledge or experience
where absolutes obtain, and the grant or de-
nial of security clearances is an inexact sci-
ence at best. Those who have that responsi-
bility have to do the best they can with
what they have, and the discretionary deter-
minations they must inevitably make are not,
as a matter of due process at least, required
to conform to any such alternative standard
as appellant advances. Appellant is not be-
ing sent to jall; he is being told rather that.
on the information developed and the facts
found after hearings, appellee cannot make
a finding that giving him access to secret
information is ‘clearly consistent with the
national Interest.’

“The prescription of the standard to be ob-
served in this field is for the President to
make in the discharge of his executive func-
tions. We do not second-guess that cholce
unless the Constitution commands us to do
so. The one actually chosen In this Instance
falls, in our view, within the range of ra-
tional cholce vested in the President by the
constitutional concept of his office.”

Although Mr. Stokes would prefer “more
detailed guidelines,” he does not specify what
he would include. His fear that the bill in the
absence of further guidelines can become a
vehicle for “arbitrary and capriclous actions”
I do not believe that it is justified from
the constitutional standpoint. Nor do I
believe that 1t is justified from the prac-
tical standpoint. Certainly his fears can-
not be justified on the basis of the adminis-
tration or implementation of the existing
program under E.O. 10865, or the prior pro-
gram under the Magnuson Act. The details
he seeks will be supplied by the President
under the delegated power, which he may
properly exercise “to fill up the details of the
statute.” Wayman v. Southward, 10 Wheat.
1 (1825). Moreover, no matter how detailed
and speclific the guidelines may be, there is
always a possibility that those charged with
the administration of any program may ex-
ercise thelr power arbitrarily or capriclously.
However, any excess of this sort under the
bill may be corrected by the courts, as in any
other instance of arbitrary or capriclous ac-
tion.

Passing from his assertion that the biill
falls to provide any meaningful standard, Mr.
Stokes then claims that what standards the
bill does set forth “produces more confusion
than clarification.” He cites the statement of
purpose in section 404 setting forth the in-
tention of Congress to protect certain facil-
ities against the risk of “sabotage, espionage,
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and other acts of subversion.” While finding
no difficulty with the terms sabotage and
espionage which he said are accorded conven-
tlonal meanings by section 402(6), he quar-
rels with the definition of “act of subversion”
contained in section 402(5). He does not
quote the definition as a whole, but only a
selected extract. He charges that the range
of activity which would constitute an act of
subversion “is boundless’; that from a con-
stitutional standpoint the definition com-
prehends ‘‘protected as well as prohibited
conduct,” and that under it the President
“would be justified in barring a worker em-
ployed in a defense industry because he took
part in peaceful picketing of a chemical com-
pany In protest of its manufacture of
napalm.” In response to these claims, I would
reply that his conclusions ars not justified in
any respect.

The definition in itself is not an operative
provision of the bill, but is defined to give
specific content to its use in connection with
the screening programs authorized under
other sections of the bill. The term is de-
fined to embrace only intentional acts of un-
authorized disclosure of classified informa-
tion or of damage or injury to a facility or
to its production and services, with specified
motivations which are subversive in nature.
The term neither in itself or when used In
context in other sections of the bill makes
punishable or proscribes any activity, It does,
however, serve as a standard for implemen-
tation and makes the defined activities rele-
vant to a determination for exclusion of ac-
cess either to a sensitive position in a de-
fense facllity or to classified information.

The activities set forth in the definition are
acts of intentional injury or intentionsal acts
tending to cause damage or injury—matters
totally divorced from pure speech—and, as
such, may indeed be properly the subject
even of penal prohibition. If they may be
the subject of penal sanction, then induti-
ably they may form the basis for the applica-
tion of lesser sanctions, namely, exclusion
from access to sensitive positions in defense
facilities or to classified information,K (See
Giboney v. Empire Storage, 336 U.S. 490, here-
inafter briefed.) The specific intent with
which the acts must be accompanied, ex-
pressed in four alternative categories, one
of which includes that the act be committed
with the intent to effect a plan of subversive
organizations as described, does not bring the
activity or the objectives of the bill within
any category of “protected conduct”. This is
particularly true where the actlvity, ac-
complished with such intent, may even be
made & criminal offense.

Hence, Mr, Stokes' suggestion that the
language would “justify” bharring a worker
from employment for “peaceful picketing of a
chemical company in protest of its manu-
facture of napalm" is obviously a misrepre-
sentation of the effect of the definition, and
is a charge without support in its language.

This is not to say, however, that neither
“political strikes” nor “picketing’ which
causes damage or injury to any faclility, or
which would tend to cause damage or injury,
if conducted with any of the four alternative
intents set forth in the definition, may come
within the ambit of the definition.

In American Communications Association
v. Douds, 339 U.S. 882 (1950), a provision of
the National Labor Relations Act withhold-
ing varlous benefits under that Act from
labor organizations for failure of unlon of-
ficers to flle a non-communist affidavit, was
sustained on the basis that the Congress
could legitimately employ the commerce
power to prevent political strikes which
would disrupt commerce, and could reason-
ably find that members of the Communist
Party would utilize their positions to foment
disruptive political strikes, Although the
decision in this case was subsequently over=-
ruled in part on other grounds in a prosecu-
tion under an amendment to the Act, United
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States v. Brown, 381 U.S. 437 (1965), Mr.
Chief Justice Warren, speaking for the court
in the latter case, declared, "Congress un-
doubtedly possesses power under the Com-
merce Clause to enact leglslation designed
to keep from positions affecting commerce
persons who may use such positions to bring
about political strikes.” (Page 449f.)

In Giboney v. Empire Storage and Ice
Company, 336 U.S. 490 (1949), a unanimous
court upheld the action of a state court en-
jolning wunion members from peacefully
picketing the company’s place of business,
finding that the purpose of the picketing
was to induce the company not to sell ice to
non-union peddlers. It was found that the
picketing reduced the company’s business by
B5%, although conducted peacefully and
without violence. A State of Missouri statute
prohibited combinations in restraint of trade
or competition. Justice Black, writing for a
unanimous court, said that the states have
a constitutional power to prohibit competing
dealers from combining to restrain freedom
of trade; that this statute could be validly
applied to combinations of union workers,
as well as business men who used their joint
power to prevent sales to non-union work-
ers; that the State of Missouri was not bound
to exempt unions from its anti-trust laws;
that the Injunction agalnst picketing in this
case was not an unconstitutional abridge-
ment of free speech, although the plcketers
were attempting peacefully to publicize
truthful facts about a labor dispute.

Citing Giboney, Mr. Justice Douglas (in
Communist Party v. Control Board, 367 U.S.
1, 173) said: “Picketing is free speech pilus
. « . and hence can be restricted in all in-
stances and banned in some.” For similar
reasons, he indicated, the provisions of sec-
tion 7 of the Subversive Actlvities Control
Act of 1950, requiring registration of the
Communist Party and its members were not,
in his opinion, in viclation of PFirst Amend-
ment rights. He sald:

“We have, however, as I have sald, findings
that the Communist Party of the United
States is ‘a disciplined organization’ oper-
ating in this Nation ‘under Soviet Union
control’ with the aim of installing ‘a So-
viet style dictatorship’ here. These findings
establish that more than debate, discourse,
argumentation, propaganda, and other as-
pects of free speech and association are in-
volved. An additional element enters, viz.,
espionage, business activities, or the forma-
tion of cells for subversion, as well as the use
of speech, press, and asscciation by a foreign
power to produce on this continent a Soviet
satellite.”

In addition to misconceiving and misinter-
preting what I believe to be the clear import
of the language of the definition on “act of
subversion,” Mr. Stokes goes on to employ
another in torrorem argument, likewise with-
out support in the language of the bill, with
respect to the designation of defense facil-
itles. He says it is “concelivable” that a uni-
versity might be designated as a defense fa-
cllity because its science department is under
government contract to provide “important
classified military projects” and that the
executive would be authorized to llmit ac-
cess to the entire university, as to each stu-
dent and professor, unless such access would
be clearly consistent with the national de-
fense interests, and that “students and fac-
ulty members who express their disagree-
ment with the university’s involvement in
defense work could be barred from campus.”
Suffice to say that this fanciful possibility has
never, in fact, occurred even under the ap-
plication of the vague provisions of section
5 of the Subversive Activities Control Act
voided in Robel, or in the administration of
E. O. 10865. There is no authority to be found
in the provisions of the bill which, because its
science department is engaged in a classi-
filed project, will authorize the denial of ac-
cess to a university or to its campus, Nor is
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it conceivable that any such action would be
undertaken, even by the most abtuse admin-
istrator.

Equally fanciful and without substance
or support in the provisions in the bill is
Mr. Stokes' charge that section 4056(c) of
the bill permits “an imposition of employ-
ment disability upon a worker in a defense
industry merely hecause of his membership
in groups expressing unpopular political and
social ideas.” This charge scarcely deserves
an answer. It should be clear encugh on
the face of the bill and the language of
the section, that section 405(c) permits no
such result. In authorizing the President to
establish criteria and to make investigations
relevant to determinations to be made under
the provisions of the bill for the purpose of
controlling access to classified information
and to sensitive positions in defense facili-
ties, that section imposes no employment
disability because of membership in a group
expressing “unpopular political and social
ideas” to any greater degree than that the
espionage statutes would penalize the politi-
cal ideas of the late Jullus Rosenburg, a
Communist who had filched the Nation’s
secrets to deliver them to the Soviet Union,
or that a burglary statute would penalize
the social ideas of a Willie Sutton, the no-
torious bank robber who was just released.

Here agaln, Mr. Stokes employs the vague
euphemism of groups who “express unpopu-
lar political and social ideas,” when it be-
comes apparent in his subsequent language
of the paragrpah (on page 60) that he is
referring to membership In the Communist
Party or similar organizations seeking to
overthrow constitutional government by un-
lawful force, Mr. Stokes is especially con-
cerned that the effect of the authority con-
tained in sectlon 405(c), taken in connection
with other provisions of the blll authorizing
the screening program, would be to authorize
the barring of current members of the Com-
munist Party or of similar organizations
seeking to overthrow constitutional govern-
ment by unlawful force, from employment
in sensitive positions in defense facilities
and from access to classified information.
He construes Robel as prohibiting that re-
sult. He takes the position that Robel, and
such cases a Scales which involved a prose-
cution under the membership clause of the
Smith Act, prohibits the application of
criminal sanctions for membership in the
Communist Party unless there is additional
proof that the person has a “specific in-
tent” to further the illegal goals of the or-
ganization, and that he is an “active” mem-
ber of it. He argues that the denial of
employment is likewise "a penalty", dis-
couraging the exercise of “freedom of asso-
ciation protected by the First Amendment”,
and concluded that the bill would likewise
be unconstitutional.

His conclusion is a non sequitur, resting
on a misconception of the holding and effect
of Robel and of Scales. Both cases involved
the application of penal sanctions: applied in
Robel as a “prophylactic” measure to screen
subversives from defense facilities, in this
instance without regard to the alleged “sen-
sitlvity” of the position of employment; and
applied in Scales as a criminal prohibition to
protect the government against activities in
furtherance of a purpose to destroy it. In
case of violation of either statute, the indi-
vidual was llable to jall. This situation is
clearly to be distinguished from the provi-
sions of the bill which impose no penal sanc-
tion. Such a difference is, indeed, even con-
ventionally manifested in the standards of
proof, trial, and consequences attached to
civil as distinguished from criminal proceed-
ings.

Moreover, we should not only on this ba-
sis distinguish the situation between the bill,
on the one hand, and Robel and Scales on the
other. We may also distinguish the terms
of the statutes and the situations in which
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penal sanctions are applied as between Robel
and Scales. In Scales, we have the application
of a pure criminal prohibition, whereas in
Robel, the statute has a “regulatory” purpose
which the penal sanction is intended to serve.
The standards first established in Scales pur-
suant to the provisions of the Smith Act,
with respect to the requirement of proof of
“active and purposive” membership, are not
necessarily relevant to the statute in Robel.

With such considerations in mind, it seems
to me, we must evaluate the actual rationale
and effect of the decision in Robel. Mr. Chief
Justice Warren, speaking for the court in
Robel, struck the prohibition down because
of the comprehensive scope of its application,
He said:

"It 1s made irrelevant to the statute’s oper-
ation that an individual may be a passive or
inactive member of a designated organiza-
tion, that he may be unaware of the organi-
zatlion’s unlawful aims, or that he may dis-
agree with those unlawful aims. It is also
made irrelevant that an individual who is
subject to the penalties of §5(a) (1) (D) may
occupy a nonsensitive position in a defense
facility. Thus, §5(a)(1)(D) contains the
fatal defect of overbreadth because it seeks
to bar employment both for assoclation
which may be proscribed and for association
which may not be proscribed consistently
with Pirst Amendment rights.” (Page 267)

What he said in this respect must be read
carefully. While pointing out relevant con-
siderations to sustain such a prohibition as
was employed under section 5, not one of
which was incorporated in the section as a
condition for the application of the penalty,
he did not say that all of these considera-
tions had te be found in the conjunctive,
Indeed, in the subsequent paragraph he
hastened to add:

“We are not unmindful of the congressional
concern over the danger of sabotage and
esplonage in national defense Industries, and
nothing we hold today should be read to deny
Congress the power under narrowly drawn
legislation to keep from sensitive positions
In defense facilities those who would use
their positions to disrupt the Natlon's pro-
duction facilities. * * * Spies and saboteurs
do exist, and Congress can, of course, pre-
scribe criminal penalties for those who engage
in esplonage and sabotage. The Government
can deny access to its secrets to those who
would use such Information to harm the
Nation. And Congress can declare sensitive
positions in national defense industries off
limits to those who would use such positions
to disrupt the production of defense mate-
rials.”

The language of the decision was In fact
expressly construed by two of the Justices
as authorizing the barring of Communist
Party members, both “active” and “passive,”
from employment in sensitive positions In
defense facilities. Mr. Justice White with
whom Mr, Justice Harlan joined, said, “the
court would seem to permit barring respond-
ent, although not an ‘active’ member of the
Party, from employment in ‘sensitive’ posi-
tions in the defemse establishment.” (Dis-
senting opinion, page 284f.) Indeed, this ap-
pears to be the general conclusion reached
by compefent lawyers who have examined
the decision. The Library of Congress (Legls-
lative Reference Service) has sald on this
question in its report to me, “That an inac-
tive passive Communist might be barred
from a sensitive position in a defense facility
was the only concession suggested by the
majority” in Robel. Likewise, in the recent
Ellis report (Dec. 1, 1969) to Secretary Finch
on government employment, the same posi-
tion was taken with respect to the effect of
cases of this tenor as applied to government
employment. (Page 19f.) Moreover, since the
provisions of the bill, HR. 14864, would (1)
limit the application of such a bar to sensi-
tive positions, (2) narrow those facilities
which may be defined as defense facilities,
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(3) establish specific standards for the de-
termination of such facilities, and (4) spec-
ify detailed procedures for making deter-
minations, I think it can be said with rea-
sonable assurance that the bill is such nar-
rowly drawn legislation as will support the
exclusion of current members of the Com-
munist Party, although “passive”, from sen-
sitive positions in defense facilities and from
access to classified information.
Nevertheless, it must be made clear that
while this is the Intent of the sponsors of
the legislation, the bill does not limit itself
on this point. The bill does not establish a
penal or other prohibition. The bill author-
izes a screeming program with the objective,
to borrow the language of Robel, of keeping
“from sensitive positions in defense facili-
ties those who would use thelr positions to
disrupt the Nation’s productive facilities.”
As such, it is clearly within the authority of
Congress under any view that may be taken
on all the decided cases. The executive in
specific cases must make an ultimate deter-
mination whether an individual's access to
sensitive positions s “clearly consistent with
the national defense Interest”. Thus, the bar
is not, as was section 5 volded in Robel, di-
rected specifically to mere membership, but
requires a determination upon the totality
of the circumstances of a particular case in
the light of specific criteria and implement-
ing rules established by the President. The
bill is thus not committed to a specific re-
quirement on this point and leaves the door
open ultimately to a consideration of all the
facts of a particular case and, indeed, even
to further judicial clarification on facts to
which the screening program may be applied.
In a sense, the bill “keeps its options open™
on the issue of “mere” membership, al-
though authorizing determinations under
ultimate standards to which the question of
membership Is one of the relevant factors.
Hence, the bill i= not subject to Mr. Stokes’
claim that it Is unconstitutional on its face.

The claim of unconstitutionality must await
the application of the Presldent's imple-

menting regulations to specific circum-
stances. Whatever the result of such a case
may be, the bill will not suffer, since the
claim must then be directed to the imple-
menting regulations or their application, and
these, of course, can be adjusted readily to
such action as the court may then specifi-
cally require. (See McBride v. Roland, 369
F2d 65, cert. denied, 387 U.S. 932,)

Pinally, Mr. Stokes argues that although
section 405(c) makes permissive rather than
mandatory the "“imposition of employment
disability upon the basis of certain assocla-
tions and afiliations,” it does not cure al-
leged constitutional defects which he charges
would arise on the basis of “vagueness'. He
claims that you are unconstitutionally dele-
gating to an administrative agency "“not
only the power to implement policy, but the
very right to formulate that policy.”

However, the very case which he has cited
in support of his general contention on this
issue of delegation, namely, Yakus v. U.S.,
supra, appears to be clearly to the contrary.
It was there sald (at page 425) :

“It is no objection that the determinsation
of facts and the Inferences to be drawn from
them in the light of the statutory stand-
ards and declaration of policy call for the
exercise of judgment, and for the formula-
tlon of subsidiary administrative policy
within the prescribed statutory framework.
See Opp Cotton Mills v. Administrator, supra,
145-8, and cases cited.”

Moreover, the charge of vagueness is under-
cut by the fact that the subsection of the
bill requires that the “assoclations and af-
filiations” to which Mr. Stokes refers must
be relevant to the determination to be made,
and thus preclude the administrative agency
from wandering far afield into associations
which might properly be held in violation
of the First Amendment.
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Mr. Stokes seeks to fortify his general
claim by the additlonal argument that the
“possibilities for mischief" created by the bill
are “expanded” by the limitations on the
Jurisdiction of courts contained in section
416. He =says this section would permit an
“incorrect determination” to stand until the
administrative process has been allowed to
run its course, and that by then the “stigma™
of belng declared “a security risk” would be
“indelible.” I cannot envision any specific
circumstances vhere the operation of sec-
tion 416 would in any material way have the
result for which Mr. Stokes contends. Nor
does he become specific on this subject or
make any demonstration of the valldity of
his objection. What does he mean by “incor-
rect determination”? The “stigma" would
not attach except on a final denial of clear-
ance. If so, then the administrative process
has run its course, and the individual is not
barred from applying to the courts. On the
other hand, If a suspension of clearance rests
on an alleged fallure of the applicant to
conform to regulations, such as his refusal
to cooperate in the inquiry, the applicant
may assert his claim against the basis of
suspension and is not barred by the section
from testing his clalm In the courts, In any
event, the sectlon only requires prior “ex-
haustion of administrative remedies,™ and
in this respect merely establishes as a statu-
tory requirement that which is already a
well settled matter of common-law doctrine.
(See Remenyi v. Clifford, 391 F. 24 128, cert.
denied Sept. 9, 1969.) Hence, it clearly ap-
pears that Mr. Stokes’ argument on this
point is also without substance.

INVESTIGATIONS

In this section of hls dissent, Mr. Stokes
likewise has several complaints. His preface
to these, in which he makes the generalized
complaint that the investigations spell an
end of “privacy” in the lives of many, need
not be answered in any detall. Quite obvi-
ously, in those areas of employment where
investigations are needed, they must be
made. Moreover, it is generally ‘the guilty
who are fearful of them, and not the inno-
cent who seem quite happy to adjust to the
needs of national security. Where the in-
quiry is relevant to the issue to be deter-
mined, the objection of Mr. Stokes is clearly
not a valld one. The bill requires that the
investigation be confined to relevant areas.

His specific complaints relate to section
413, with respect to the granting of immu-
nity for compelled testimony; section 406,
with regard to “obstruction of Inguiry"” un-
der which a willful refusal to respond to
relevant inquiries may be considered suffi-
clent to justify suspending the further
processing of an applicant’s case until com-
pliance is made; section 407(b), which lm-
its confrontation and cross-examination;
and section 416, relating to jurisdietion of
courts,

He argues that section 413 “does away with
the right of self-incrimination” by extending
immunity to witnesses from criminal prose-
cution. He says the granting of Immunity
from criminal prosecution does not make
this denial “any more constitutionally ac-
ceptable.”” I do not understand what he
means by suggesting that such provisions
are not “constitutionally acceptable.” Im-
munity statutes of this type have been re-
peatedly upheld since Brown v. Walker, 161
U.S. 501, declded in 1804. Since that time,
the Congress has adopted more than 40 such
statutes, most of which have been made
applicable to proceedings before administra-
tive agencles. What Mr. Stokes apparently
is saying, is simply that he does not like
immunity statutes. In this respect he is not
in accord with the law or policy.

Indeed, the course of the history of the
law of evidence has been to expand the area
of compelled testimony rather than to con-
strict 1t. Nor has our judicial system recog-
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nized a privilege agalnst the giving of tes-
timony on the basis that it will tend to
“degrade or disgrace,” as distinguished from
incriminate. This is well settled in proceed-
ings before the courts. In Brown v. Walker,
supra, the court expressly rejected the argu-
ment that the validity of an immunity stat-
ute should depend upon whether it shields
“the witness from the personal disgrace or
opprobrium attaching to the exposure of his
crime.” See 161 U.S. 605-606. Moreover the
Congress of the United States has by statute
enshrined a similar rule with respect to the
glving of testimony and production of papers
before Committees of elther House of Con-
gress, The Act of June 22, 10838, 2 U.S8.C. 193,
has expressly provided that no witness shall
be privileged to refuse to testify or produce
papers before committees of Congress “upon
the ground that his testimony to such fact
or his production of such paper may tend
to disgrace him or otherwise render him
infamous.”

Finally, his argument that immunity may
be granted only upon judicial permission has
not received support in any declsion of the
courts. Most of the Immunity statutes do
not make the granting of immunity con-
tingent upon judicial permission, and have
been upheld. See, for example, United States
v. Monia, 317 U.S. 424 (1943).

With respect to section 406, which author-
izes the suspension of the processing of an
applicant's case when he willfully refuses to
respond to relevant inquiries in the course of
investigation, Mr. Stokes alleges this provi-
sion to be “patently unconstitutional,” as a
violation of Fifth Amendment rights, be-
cause it puts such a person to the cholce
“between self-incrimination or job forfeit-
ure,” citing Garrity v. New Jersey, 385 U.B.
493 (1967).

Mr. Stokes' claim that sectlon 406 is
“patently unconstitutional” is without sup-
port in the language of the section. Nor is
the Garrity case authority for this conclu-
sion. When section 406 was drafted, we did so
fully aware of the issue now raised by Mr.
Stokes, and with the Garrity and subsequent
relevant decisions in mind.

Section 406 of the bill, unlike the provi-
slons of the New Jersey statute which was in-
directly involved in Garrity, and a similar
provision of a Department of Defense direc-
tive under E, O. 10865 involved in Shouliz,
does not expressly require, although it would
in general terms authorize, a removal or
denial of clearance for refusal to answer gues-
tions on a claim of the self-incrimination
privilege. This section of the bill authorizes
& refusal further to process a case when there
is a “willful refusal” to answer relevant in-
quirles, but it goes no further. Thus, apart
from the question as to what supporting
effect may be given to the immunity provi-
sions included in section 413 of the bill, the
bill leaves open the question of the propriety
in a particular security clearance case of
the refusal to process an application because
of a refusal to respond on the basis of the
Fifth Amendment privilege, and 1s hence
not on its face invalid.

Nevertheless, it is our intént that section
406 wlll be implemented and applied to sus-
pend the processing of clearance when the
applicant persists in his refusal to respond
to relevant inquiries on the clalm of the
Fifth Amendment privilege. We assume that
the President will thus implement and apply
the provision, at least In the absence of any
binding decision of the courts to the con-
trary. Indeed, the Secretary of Defense has
applied such a rule in implementing the
present E. O. 10865, It has been approved
in Shoultz v. Clifford, cert, denied December
8, 1969, a decision to which I shall herein-
after refer,

Garrity is not a case to the contrary. In
Garrity, the appellants were police officers in
New Jersey. The Attorney General, being in-
vested with powers of inquiry and investiga-
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tion, was ordered by the Supreme Court of
New Jersey fo investigate and report on al-
leged irregularities in handling cases in the
municipal courts, particularly matters con-
cerning the fixing of traffic tickets. Before
being questioned, each appellant was warned
that anything he said may be used against
him in any state criminal proceeding; that
he had the privilege to refuse to answer if
the disclosure would tend to incriminate
him: but that if he refused to answer, he
would be subject to removal from office
(under & statute of New Jersey which per-
mitted the removal from office of any public
employee who refused to testify on the
ground of self-incrimination before a state
body having the right to inquire into matters
relating to his office). No immunity statute
was applicable under these circumstances.

The police officers objected to the com-
pulsion of their testimony, but nevertheless
answered the guestions., The response made
by them was subsequently used in a prose-
cution of them for conspiracy. They were
convicted and appealed to the Supreme
Court of the United States. The Supreme
Court reversed the conviction on the ground
that thelr testimony was compelled in vio-
lation of the Fifth Amendment. The court,
however, refused to pass upon the validity
of the forfeiture of employment statute, for
they sald that was not directly involved and
only bore upon the voluntary character of
the statements used to convict the appel-
lants in their criminal prosecutions,

The Garrity case does not support Mr.
Stokes’ charge that section 406 violates the
Fifth Amendment, The Garrity case is au-
thority only for the proposition that a per-
son's testimony compelled over the claim of
self-inerimination in one proceeding may not
be used against him in another and subse-
quent criminel proceeding. This was made
clear in the case of Spevack v. Klein, 385 U.S.
511, decided the same day, in which Mr. Jus-
tice Fortas, concurring, sald that “this court

has never held, for example, that a policeman
may not be discharged for refusal in disci-
plinary proceeding to testify as to his con-
duct as a police officer, It is quite a different
matter if the state seeks to use the testimony
given under this lash in a subsequent crim-

inal proceeding.” Later cases, Gardner V.
Broderick, 392 U.8. 273 (1968) and Uniformed
Sanitation Men Association v. Commissioner,
392 U.B. 280 (1968), are not to the contrary.

In the latest case, Shoultz v, Laird, U.S.
Court of Appeals for the Ninth Circuit, de-
cided June 29, 1969, cert. denied by the Bu-
preme Court on December 8, 1969, the preclse
question raised by Mr, Stokes was involved
with respect to a Department of Defense reg-
ulation issued under E, O. 10885, providing
as follows:

“In the course of an investigation, inter-
rogation, examination, or hearing, the appli-
cant may be requested to answer relevant
questions, or to authorize others to release
relevant information about himself. The ap-
plicant is expected to give full, frank, and
truthful answers to such questions, and to
authorize others to furnish relevant infor-
mation. The applicant may elect on consti-
tutional or other grounds not to comply.
However, such a wilful failure or refusal to
furnish or to authorize the furnishing of
relevant and material information may pre-
vent the Department of Defense from reach-
ing the affirmative finding required by [Ex-
ecutive Order 10,8656] in which event any se-
curity clearance then in effect shall be sus-
pended by the Assistant Secretary of Defense
(Administration), or his designee, and the
further processing of his case discontinued.”

This regulation was upheld over the claim
that the DOD rule violated Shoultz's priv-
ilege agalnst self-incrimination, although
his refusal to answer inquiries found to be
relevant were on the generalized ground
that the questions were “incompetent, ir-
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relevant, and immaterial.” In so doing, the
court said:

“In Gardner v. Broderick, 392 U.S. 278, 20 L.
Ed. 2d 1082, 88 Sup. Ct. 1918 (1868), and in
Uniformed Sanitation Men Ass'n.v. Commis-
sioner of Sanitation, 302 U.S. 280, 20 L. Ed. 2d
1089, 88 Sup. Ct. 1917 (1968), the Supreme
Court held that it was impermissible for a
public employee to be discharged for his re-
fusal to walve his right to immunity from
subsequent prosecution in light of his fifth
amendment right to avoid self-incrimination.
The Court stated, however, that a public em-
ployee may be discharged from his job if,
without being required to waive immunity,
he refused to answer questions specifically,
directly, and narrowly relating to the per-
formance of his officlal duties. An employee’s
invoking of his constitutional privilege
agalnst self-incrimination would not, in such
a case, be a bar to his dismissal from publie
employment. 392 U.S. at 278 and 283-84. There
is no saving difference between these public
employee cases and the situation wherein
an industrial employee seeks to maintain,
for the sake of keeping his job, his privilege
of access to classified information involving
matters relating to our national security.

L *® * - -

“Since the fallure upon ground of con-
stitutional privilege to answer questions di-
rectly relevant to the performance of official
duties may be proper cause for dismissal from
public employment, Gardner v. Sanitation
Men, supra, and since the refusal to answer
similarly relevant questions upon ground of
constitutional privilege may be cause for
suspension of a security clearance upon which
employment depends, Shoultz, a jforiiori,
must accept the consequences of his refusal
to answer relevant questions upon the
grounds that they are ‘incompetent, irrele-
vant, and immaterial.’ "

Finally, on this subject, it should be noted
that the provisions of section 406 should not
operate as a hardship on the applicant. They
are drafted to glve him the opportunity to
make compliance, even in cases where his
initial refusal is based on erroneous grounds.
On compliance, he may have a resumption
of the processing of his application which
had been suspended by reason of his prior
refusals.

The remaining objections, in relation to
section 407(b), with respect to limitations
on cross-examination, and section 416, with
respect to the limitation on the jurisdiction
of ecourts to issue injunctions having the
effect of granting access to classified infor-
mation or to sensitive positions, are, I belleve,
adequately dealt with in my report on the
bill, and need not be further pursued here.

SECURITY OF VESSELS AND WATERFRONT
FACILITIES

Mr. Stokes does not deny that the pro-
visions of the bill are adequate to establish
authority for the restoration of a personnel
security screening program for personnel on
merchant vessels and waterfront facilitles.
Needless to say, he could hardly do so in
the light of the provisions of section 2 of the
bill, which expressly authorize it. Nor can
he deny that the Congress has a constitu-
tional power to do so. “Needless to say, Con-
gress has constitutional power to authorize
an appropriate personnel screening program
and to delegate to executive officials the
power to implement and administer it.”
(Mr. Justice Fortas, concurring in Schneider
v. Smith, 380 U.S8. 17, 28, and citing Robel
in support of this conclusion.)

Fearing principally that such a screening
program may stray into forbidden areas, and
citing instances in the dicta of Schneider
where that question has been raised, he then
assumes that section 2 of the bill would au-
thorize the President to Institute *“broad"”
and “improper” inquiries. Indeed, the rele-
vancy of some of the questions asked of

1831

Schneider and to which the justices adverted,
does not clearly appear on the face of the
majority and concurring opinions. Neverthe-
less, his conclusion that the bill would au-
thorize “improper” inquiries is not supported
in its provisions.

On the contrary, section 2 of the bill au-
thorizes only the application of the proce-
dures of Title IV. In turn, section 405(¢c) of
Title IV authorizes and specifies only such
inquiries as are relevant to the determination
t0 be made. No sworn essays or statements of
“belief’ or “philosophy” are authorized. In-
deed, the "associations” into which inquiry
may be made, imited by sectlon 405(c) to
those which are relevant, are further Hmited
by definition of that term in section 402(8)
to activities objectively manifested. Thus
conduct, not “beliefs"” or “philosophy,” may
be the subject of inquiry under the provisions
of the bill.

His final claim, that the section, in con-
trast to employees in defense industry, “does
not trouble to grant any semblance of proce-
dural due process to prospective seaman,”
llkewise rests on a misapprehension of the
clear terms of the section. By this section,
the procedures authorized with respect to
determinations for access to sensitive posi-
tlons In defense facilities and to classified
information are expressly made applicable to
seamen. The procedures of Title IV are thus
incorporated by reference. It is difficult to
understand how this fact escaped the atten-
tion of Mr, Stokes.

CONCLUSION

Mr. Stokes concluded that H.R. 14864 “is
flawed In nearly every provision by problems
of constitutionality and legislative wisdom.”
The logic of this statement escapes me. I
doubt whether one may logically eonclude
that legisiation is “flawed” simply because
there are “problems” of constitutionality and
wisdom which may be argued with respect to
it. In practically every piece of legislation,
one has to inguire whether it is within con-
stitutional limits and whether it 15 wise to
enact it. It is hence not the existence of the
problem which is in issue, but how one solves
it. As appears from this critique, Mr. Stokes
has cited no case which makes his conclusion
imperative.

Nor does his final citation of alleged au-
thority, Shelton v. Tucker, 364 U.S. 479
(1960) justify his conclusion. In this case,
the Supreme Court considered the validity of
an Arkansas statute, which compelled every
teacher, as a condition precedent to employ-
ment in & state-supported school or college,
to fille annually an affidavit listing without
limitation every organization to which he
belonged or regularly contributed within the
preceding five years. The statute was held
invalid on Fourteenth (First) Amendment
grounds.

It is important to note that the statute in
this case did not establish the purpose for
which his affidavit was required, except to
declare that “it is hereby determined that
it will be beneficial to the public schools
and institutions of higher learning and the
State of Arkansas, if certain affidavits of
membership are required as hereinafter pro-
vided.” What was the purpose of the statute?
To prevent subversion? To bar employment
to members of the N.A.A.C.P.? To determine
whether the teacher was dissipating his time
and energy on other than his occupation as
& teacher? This did not appear.

Bhelton refused to execute the affidavit re-
quired by the statute, and his contract for
the ensuing year was not renewed. He then
applied to the courts, challenging the validity
of the statute. At trial, evidence was offered
showing that he was not a member of the
Communist Party, or any organization ad-
vocating the overthrow of the Government
by force. On the other hand, it was shown
that he was a member of the N.A.A.CP.

The Supreme Court divided 54, with
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Justices FPrankfurter, Clark, Harlan, and
Whittaker dissenting, Justice Stewart,
speaking for the majority, pointed out that
there can be “no doubt” of the right of a
state to investigate the competence and fit-
ness of those whom it hires to teach in its
schools. He sald:

“This controversy ls thus not of a pattern
with such cases as N.A.A.C.P. v. Alabama, 357
U.S. 449, and Bates v. Little Rock, 361 US.
516, In those cases the Court held that there
was no substantially relevant correlation be-
tween the governmental interest asserted
and the State's effort to compel disclosure
of the membership lists involved. Here, by
contrast, there can be no question of the
relevance of a State's inquiry into the fitness
and competence of its teachers.”

However, as Justice Stewart peinted out,
this was not the question. He sald:

“The question to be decided here is not
whether the State of Arkansas can ask cer-
tain of its teachers about all their organi-
zational relationships. It is not whether
the State can ask all of Its teachers about
certain of their assoclational ties. It is not
whether teachers can be asked how many or-
ganizations they belong to, or how much time
they spend in organizational activity. The
gquestion is whether the State can ask every
one of its teachers to disclose every single or-
ganization with which he has been assoclated
over a five-year period. The scope of the
inquiry required by Act 10 is completely
unlimited.”

This situation is thus clearly distinguish-
able from the terms of the bill. The bill makes
clear its purpose to control subversive activi-
ties, and authorizes only such inquiries as
are relevant thereto. It by no means author-
izes or requires & searching inquiry into all
organizational relationships, but only those
relevant to the purpose of the bill and, of
course, to the President's implementing reg-
ulations. The bill authorizes a screening pro-
gram, and hence, unlike the Arkansas statute,
makes no specification of particular inquir-
ies, except the general rules and limitations
within which the President is to implement
the program. And it does so within the con-
stitutional authority of the Congress. Other
questions arising on the application of the
program to particular circumstances, must
await its application.

Mr. QUILLEN. Mr. Speaker, I compli-
ment the gentleman from Missouri (Mr.
IcuroRD), and each member of his com-
mittee, for their diligent work.

Mr. Speaker, I have no further re-
quests for time, but I reserve the balance
of my time.

Mr. COLMER. Mr. Speaker, I have
no further requests for time.

I move the previous cquestion on the
resolution.

The previous question was ordered.

The resolution was agreed to.

A motion to reconsider was laid on the
table.

Mr. ICHORD. Mr. Speaker, I move
that the House resolve itself into the
Committee of the Whole House on the
State of Union for the consideration of
the bill (H.R. 14864) to amend the In-
ternal Security Act of 1950 to authorize
the Federal Government to institute
measures for the protection of defense
production and of classified information
released to industry against acts of sub-
version, and for other purposes.

The SPEAKER. The question is on the
motion offered by the gentleman from
Missouri.

The motion was agreed to.

IN THE COMMITTEE OF THE WHOLE

Accordingly the House resolved itself
into the Committee of the Whole House
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on the State of the Union for the con-
sideration of the bill HR. 14864, with
Mr. NATCHER in the chair.

The Clerk read the title of the bill.

By unanimous consent, the first read-
ing of the bill was dispensed with.

The CHAIRMAN. Under the rule, the
gentleman from Missouri (Mr. ICHORD)
will be recognized for 1 hour, and the
gentleman from Ohio (Mr. ASHBROOK)
will be recognized for 1 hour.

The Chair recognizes the gentleman
from Missouri (Mr. ICHORD).

Mr. ICHORD. Mr. Chairman, I yield
myself 10 minutes.

Mr. Chairman, at the outset I would
like to take this opportunity to pay
tribute to the members of the committee
for their patience and for the long and
hard work which they performed in
bringing this bill to the House. Particu-
larly does my tribute apply to the mem-
bers of the subcommittee and is applica-
ble not only to the four members who
voted for the bill, but also to the single
member who voted against the measure,
the distinguished gentleman from Ohio
(Mr. Stoxes) because this bill does bear
the imprint of many of the suggestions
the gentleman made in the committee.
As a matter of fact, I do not recall that
the gentleman from Ohio offered a single
amendment which was not adopted. He
did offer several suggestions which I put
in the form of amendments that were
later adopted by the committee.

As a matter of legislative history, I
should point out to the House that a
great many hours and a great many days
have gone into the consideration of this
bill, not only in the committee but out-
side the committee., For example, there
were, I believe, six preliminary drafts
that were submitted to me before the
original bill, HR. 12699, was introduced.
The committee then held hearings, very
extensive hearings. During the hearings
some 50 specific changes were suggested
by witnesses and members. In the mark-
up of the bill by the subcommittee, 30
amendments were adopted, and H.R.
14864 is a clean bill that was introduced
by me and the other sponsors at the
instruction of the subcommitiee that
finalized the legislation.

The gentleman from Ohio has filed a
dissenting opinion. I have every respect
for the ability and the competence of the
gentleman from Ohio as an attorney.
However, his conclusion that the meas-
ures of this bill are unconstitutional es-
capes me by way of logic. I doubt if this
opinion is held by many competent
lawyers in this field.

Before the bill was introduced I sub-
mitted the same to the Library of Con-
gress. The Library of Congress advised
me that this measure was constitutional
on its face. I share that opinion.

This is also the opinion of the De-
partment of Justice. I bring to the atten-
tion of the Members of Congress the ex-
change between Congressman STOKES
and Mr. Yeagley, the Assistant Attorney
General of the Department of Justice.
In the hearings on the bill Mr. STokEs
sought to press his point that this meas-
ure was unconstitutional, and he asked
whether Mr. Yeagley had examined this
bill thoroughly with respect to its con-
stitutionality; that is, keeping in mind
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first amendment rights, the constitu-
tional right to be confronted by one’s
accuser, and that sort of thing. Mr.
Yeagley replied as follows:

Mr. YeEaGLEY. Yes, we think we have. We
have spent a lot of time on it. We have had
lawyers working on this bill, incidentally,
who are also lawyers who argue the cases in
court and prepare the briefs.

Mr. SToxEes. Have they expressed to you any
qualifications with reference to the con-
gtitutionality of any of the sectlons of the
bin?

Mr. YEAGLEY. No, only insofar as we have
made suggestions and recommendations., We
have no way cf knowing in any case whether
we are going to win a constitutional test.
The same would be true of this program with
or without congressional authorization.

We think that it would be held constitu-
tional.

That is the statement of Mr. Yeagley.

I have no doubt, Mr. Chairman, about
any of the provisions of this bill. I sub-
mit that they are not only constitutional
but that they also represent an effective
and fair means of balancing the interests
of the individual against the security
interests of the Nation.

This was the challenge of the com-
mittee, to balance the rights and the
interests of the individual against the
security interests of the Nation.

Some of the specific provisions of the
bill may be earnestly debated. I believe
there is room for difference of opinion.
In some cases the Members may believe
that we leaned too far to the rights of
the individual, and in other cases the
Members may believe we leaned too far
toward the security interests of the Na-
tion. But in balance, in its totality, it
does represent a measure which will
effectively and fairly bar subversives in
this Nation from having access to sensi-
tive positions in defense facilities, from
having access to classified information.

Mr. EDMONDSON. Mr. Chairman, will
the gentleman yield?

Mr. ICHORD. I yield to the gentleman
from Oklahoma.

Mr. EDMONDSON. I thank the gen-
tleman, the able chairman of the In-
ternal Security Committee, for his
splendid presentation.

Mr. ICHORD. I have not gotten into
the specific provisions yet, I will say to
the gentleman from Oklahoma.

Mr. EDMONDSON. May I ask the gen-
tleman if he intends to put into the Rec-
orp the opinion obtained from the legal
division of the Library of Congress when
we go back into the full House?

Mr. ICHORD. Yes. I shall do that when
we go back into the full House.

Mr. EDMONDSON. I believe that
would be helpful.

Mr. Chairman, I support the bill,

Mr. Chairman, it is inconceivable to
me that this Nation should be without
legal means to bar the employment of
security risks in sensitive positions in
our defense plants. It is equally incon-
ceivable that we should be unable to pro-
tect, by legal means, our defense secrets.

The Committee on Internal Security
has worked hard on this matter and has
reported a bill which appears to me to be
both constitutional and necessary.

I hope and trust it will be approved
by an overwhelming vote.

Mr. ICHORD. Mr. Chairman, let me
get to the specific provisions of the
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legislation which we are now consider-

The need for the legislation came to
public attention in 1967, when the U.S.
Supreme Court decided the case of
United States against Robel. The case
of United States against Robel dealt
with the employment of an admitted
Communist in a defense facility.

He was prosecuted under section 5 of
the Internal Security Act for holding
such employment while a Communist
Party member. The Supreme Court of
the United States held that section 5 of
the Internal Security Act of 1950 was
unconstitutional, which resulted in his
continued employment.

Let us look at section 5, title I, of the
Internal Security Act. It reads as fol-
lows:

When there is in effect a final order of the
board determining any organization to be a
Communist-action organization or a Com-
munist-front organization, it shall be un-
lawful (1) For any member of such organiza-
tion, with knowledge or notice of such final
order of the board (C) in seeking, accept-
ing or holding employment In any defense
facllity, to conceal or fall to disclose the
fact that he is a member of such organiza-
tion or (D) if such organization is a Com-
munist-action organization, to engage in any
employment in any defense facility;

The Supreme Court of the United
States in the case of United States
against Robel voided section 5 on the
ground of overbreadth. The Court
pointed out that section 5, which pro-
vided both penalty sanctions and job
disability sanctions did not distinguish
between sensitive and insensitive posi-
tions; it did not distinguish between
passive and active members of the Com-
munist Party. However, Chief Justice
Warren in his opinion in United States
against Robel did a very unusual thing.
Speaking for the Court, Justice Warren
said this:

We are not unmindful of the congres-
slonal concern over the danger of sabotage
and espionage in national defense indus-
tries, and nothing we hold today should be
read to deny the power under nar-
rowly drawn legislation to keep from sensi-
tive positions in defense facilities those who
would use their positions to disrupt the
Nation’s production facilitles. We have rec-
ognized that, while the Constitution protects
against invasions of individual rights, it
does not withdraw from the Government the
power to safeguard its vital interests. Ken-
nedy v. Mendoza-Martinez, 372 U.8. 144, 180
(1963). Sples and saboteurs do exist, and
Congress can, of course, prescribe criminal
penalties for those who engage in espionage
and sabotage. The Government can deny
access to its secrets to those who would use
such information to harm the Nation. And
Congress can declare sensitive positions in
national defense industries off limits to those
who would use such positions to disrupt the
production of defense materials.

Here, Mr. Chairman, the Supreme
Court itself has actually implored the
Congress of the United States to legislate
within this field. H. R. 14864 is, I submit,
narrowly drawn legislation that will
protect the rights of the individual and
will successfully bar subversives from
employment in sensitive defense posi-
tions. It is not a matter of avoiding the
decisions. It is merely a matter of draft-
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ing effective and institutional legisla-
tion.

This is the way it is done. First, the
bill has four main objectives. One, it
establishes what is called an industrial
defense program.

We have no industrial defense pro-
gram at the present time. That was
voided by the case of United States
against Robel.

We define in the bill what are “facil-
ities.”

We further define what are “defense
facilities.”

We further define what is a “sensitive
position.”

We lay down standards for the exec-
utive in defining “sensitive positions” in
defense facilities. Then, we authorize a
screening program laying down stand-
ards for the executive to follow in car-
rying out the screening of individuals
who are seeking employment in such
sensitive positions.

Second, the bill lays a legislative base
for an industrial security program which
is now being operated by the executive
under Executive Order 10865 setting
forth procedures for the granting of ac-
cess to classified information. This pro-
gram, however, Mr. Chairman, is filled
with deficiencies.

The CHAIRMAN. The time of the gen-
tleman from Missouri has again expired.

Mr. ICHORD. Mr. Chairman, I yield
myself 5 additional minutes.

The CHAIRMAN. The gentleman is
recognized for 5 additional minutes.

Mr. ICHORD. I think the Congress
has been remiss in not legislating in
this field because there are several de-
ficiencies in that program which do not
adequately protect the rights of the in-
dividual. For example, let us say that
a person has a top secret clearance and
access to top secret information, infor-
mation that has been designated by
Executive order as top secret. Suppose
someone makes a4 charge against him
that he has been, for example, carrying
on negotiations with known spies or sabo-
teurs? Under the present program this
gentlemen does not have the compul-
sory process in order to make a defense
if he does have a valid defense. The
present program does not provide for
compulsory process. This legislation
would make available to the applicant
the power of subpena in order to pre-
pare and present his defense.

Under the present program most of
the people testifying against the indi-
vidual will be Government employees.
The Government can pay their trans-
portation to the place of hearing. How-
ever, the individual who is called upon to
make a defense does not have compul-
sory process at his disposal.

This bill establishes a legislative base
for the confinued operation of that pro-
gram. It is much more carefully drawn
than that which the executive is now
operating under, Executive Order 10865.

The third objective which the bill seeks
to accomplish is to establish procedures
to be followed in granting an individual
access or in denying an individual access.
In all cases the individual is entitled to
a court review of the administrative
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proceedings in order to meet due process
requirements.

The fourth principal objective of the
bill is to set up a sereening program for
access to merchant marine facilities,
which was voided by the 1968 case of
Schneider against Commandant. The
case of Schneider against Commandant
held that the Magnuson Act did not au-
thorize the executive to conduct a screen-
ing program, to determine access to
vessels, ports, harbors and waterfront
facilities and therefore the applicant for
security clearance could not be denied
clearance under such a program.

So H.R. 14864 gives explicit authority
to the executive to conduct a screening
program under the Magnuson Act for
access to merchant marine facilities.

In closing, Mr. Chairman, may I say
this: I do not contend that this is a per-
fect bill. I have yet to see a hill come
before this body which is perfect, but this
measure has been drafted in the light of
all of the court cases surrounding the
problems in this area. I submit that it is
constitutional, it is effective. It does pro-
vide the individual with fair hearings,
fair treatment, and if the Members of
this House will study the provisions of
this bill I believe each and every Member
will give it his wholehearted support.

The CHAIRMAN. The time of the gen-
tleman from Missouri has again expired.

Mr. ICHORD. Mr. Chairman, I yield
myself 3 additional minutes.

Mr, ECKEHARDT. Mr. Chairman, would
the gentleman yield?

Mr. ICHORD. I yield to the gentleman
from Texas.

Mr. ECKHARDT. Mr. Chairman, will
the distinguished gentleman clarify one
point with respect to the procedure by
which one may bring a hearing where he
has been denied access to certain facili-
ties? Take, beginning on page 9 of the
hearing procedures, on page 10—

Mr. ICHORD. The gentleman is re-
ferring to section 407 of the bill?

Mr. ECKHARDT. This is section 407.
On page 10, section (b), the applicant is
given generally the right to cross exami-
nation of his accusers, and to in that
way, of course, have access, I assume, to
the information upon which his exclu-
sion from facilities has been based, or I
understand that that is the purpose of
section (b) of the section I have referred
to.
And paragraph (b) at the bottom of
page 10—

Mr. ICHORD. The gentleman is re-
ferring to the restrictions upon the right
of the individual to confrontation of
witnesses, and the right to cross exami-
nation; is that correct?

Mr. ECEHARDT. If the gentleman will
pardon me, I had not gotten to that. I
simply said that section (b) generally
gives the right of interrogation and cross
examination of those who had given oral
or written information.

Mr. ICHORD. Right.

Mr. ECEHARDT. Then under section
(b) (1) and (2), there is provision for
certain exceptions to such cross exam-
ination, as I understand it.

Mr. ICHORD. That is correct, and I
would point out to the gentleman that
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those exceptions are narrower than un-
der the present program operated under
Executive Order 10865. I would further
point out that there is no constitutional
right of confrontation guaranteed by the
sixth amendment of the Constitution.
The sixth amendment only applies to
criminal procedures. There are no crim-
inal sanctions provided for in this bill.

What we are concerned about, if I may
continue, is the case, where the Govern-
ment, if it is required to present an in-
telligence agent to be cross examined by
the applicant might be forced fo bare
the whole intelligence apparatus of the
United States.

Mr. ECKHARDT. I understand that.

Mr. ICHORD. We do generally provide
for the right of confrontation. This is
only the very exceptional case. We put
very severe restrictions upon these cases.
This decision can only be made by the
head of the department.

Mr. ECKHARDT. This is the point I
want to get at.

Mr. ICHORD. This also should be
taken into consideration—if there is a
denial of the right of confrontation, that
decision can only be made by the head
of the department.

Also the applicant will still be per-
mitted a court review of those admin-
istrative proceedings and we provide that
the matter of denial of confrontation
must be considered in making the final
decision.

Mr. ECKHARDT. How does he get his
court review?

Mr. ICHORD. He would be required
first of all to exhaust his administrative
remedies. Let us assume that this is a
case where the Government fears that if
the individual is given the right to cross-
examine an intelligence agent, the whole
intelligence apparatus might be exposed.

The decision not to permit confron-
tation will be made by the screening
board—the adjudicatory hierarchy will
be the screening board, the field board—
the review board. He will exhaust his ad-
ministrative remedies just as under the
administrative procedures act. Then, of
course, he would be entitled to go into
court.

Mr. ECKHARDT. How does he get his
cross-examination, if he does go info
court?

Mr. ICHORD. There would be no cross-
examination under those circumstances.
But the court would look to see if this
hearing has been fairly and lawfully con-
ducted. I would state to the gentleman
that this is being done presently under
Executive Order 10865, I would say fo the
gentleman that this matter has been
considered by the U.S. Supreme Court
just a few days ago in the case of Re-
menyi against Clifford, where the Su-
preme Court denied certiorari.

I will say to the gentleman that these
are very exceptional cases. They should
be exceptional cases. The fact that the
applicant is not entitled to the right of
confrontation should be taken into con-
sideration in the decision that is made
and the bill requires such consideration. I
do not expect many of these cases to arise
but it will arise.

Mr. YATES. Mr. Chairman, will the
gentleman yield?
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Mr. ICHORD. I yield to the gentleman.

Mr. YATES. In whose discretion is the
question of whether or not evidence upon
which the action is taken should be made
available to the person involved?

For example, suppose the Department
acts and decides that in the interest of
national security, no information should
be given to the respondent—ecan he then
go to court and ask the court to make
that evidence available?

Mr. ICHORD. No, he cannot. Not at
that point. He would have to exhaust his
administrative remedies. He could go to
court and seek appropriate relief after
he had exhausted his administrative rem-
edies.

Let us consider the procedures now
being followed under Executive Order
10865. At the present time the head of
the Department has only to make a de-
cision that the party affected shall be
denied confrontation for reasons that he
himself considers good. We clarify that.
We nail it down for the reasons set out
in the legislation, and I think it should
be nailed down. I am sure the gentleman
will support the restrictions we have
placed upon the Government in order
to protect the rights of the individual.

Mr. YATES. Mr. Chairman, will the
gentleman yield further?

Mr. ICHORD. I yield to the gentleman
from Illinois.

Mr. YATES. In connection with crime
bills that are now pending before the
Congress, applications for “no-knock”
proceedings, for example, or applications
for search warrants have to be made by
application to the court in the absence
of the defendant. But the case has to be
made out by the court. Why would it
not be well to provide that the Depart-
ment must represent to the court that
the national security requires that no
further inquiry be made into the case,
in which case the court would be bound
by that assertion. In such instances that
representation would be made to the
court, a modest additional safeguard, but
a safeguard nevertheless.

Mr. ICHORD. I will say to the gentle-
man from Illinois that I would not only
consider it unwise to require the execu-
tive to go to the courts in the cases he
mentioned, first, because it is not the
responsibility of the judiciary to deter-
mine who shall have access to top seeret
information; second, I would say it would
also be unconstitutional under the doc-
trine of the separation of powers. This
is a decision to be made by the executive.
It is not, in this case, a decision to be
made by the judiciary. Why should the
judiciary be given the power to order
the executive to reveal state secrets?
No, I think that in and of itself is uncon-
stitutional.

However, there have been some deci-
sions of the courts getting into the field
with their injunctive proceedings that
do ignore this serious constitutional
question. We deal with that in the bill.

Mr. YATES. The point I was making
was that perhaps there ought to be a
protection of the rights of the individual
as well, to the extent that is possible.
If the court were presented with a ques-
tion as to whether or not making the
evidence available were a violation of
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the security of the country, the court
could not make it available.

Mr. ICHORD. Yes. but let me give the
gentleman one example that happened
recently. I refer to the Shoultz case, who
held a classified clearance. Information
was obtained which indicated that secu-
rity clearance should no longer bhe
granted. He was asked certain ques-
tions about his connection with the
Castro regime. He refused to answer
those questions on the ground that they
were irrelevant and immaterial.

The Board then refused to further
process his case. Shoultz then went into
the distriet court. Listen to this, Mem-
bers of the House, Shoultz went into the
district court, and the district court or-
dered the DOD to grant Shouiltz a clear-
ance.

The case then went up to the circuit
court of appeals. The circuit court of ap-
peals reversed the district court, but they
kept the injunction in effect, still re-
taining his secret clearance. It was not
until just the other day that we got a
final decision from the Supreme Court
where they refused certiorari in the
Shoultz case. All the time his clearance
remained in effect.

Here is what the DOD is concerned
with. They are faced with a choice of
either discontinuing that project or risk-
ing the revelation of Defense secrets.
That is the reason why the position of
the gentleman from Illinois cannot be
sustained.

The material referred to follows:

THE LIsBRARY OF CONGRESS,
Washington, D.C., August 27, 1969.
House Internal Securlty Committee,
Attention: Hon. Richard H. Ichord,
Chairman.
From: American Law Division,
Subject: Appraisal of constitutionality of
HR. 12609 (91st Congress).

The following is submitted pursuant to
your request of July 15, 1969. Appraised in
the aggregate thls measure would appear to
be immune from challenge as being un-
constitutional on its face. As hereinafter
noted, however, the abstract wording of sev-
eral of its provisions leaves open the prospect
that issues of constitutionality more lkely
will be generated not so much by the adop-
tion of the measure as by the manner in
which it will be enforced. Inasmuch as this
proposal was drafted with a view to elimi-
nating certain deficlencies recently detected
by the Supreme Court in national security
programs, specifically, a want of congres-
sional sanction for the administration there-
of by the Executive Branch, consideration is
devoted at the outset to a review of those
provisions of H.R. 12608 which are designed
to supply adequate legislative authorization.

I. ADEQUACY OF STATUTORY DELEGATION OF AU-
THORITY TO THE EXECUTIVE BEANCH

(a) Statutory authority for conduct of
sereening program barring disloyal person-
nel from access to various defense facilities
and to classified information therein—
Greene v. McEiIroy, 360 US 474, 492493, 499,
504508 (1959); United States v. Robel, 389
US 258, 272-282 (1967).

The definitions contained in § 402, more
particularly the endeavor to define “defense
facllities” with a measure of specificity in
§ 404, coupled with the statement of objec-
tives to. bes subserved in §405, when
read  in conjunction, would appear to
be adequate to provide the standards
requlsite for sustaining the delegation of au-
thority to the Executive Branch to adminis-
ter the above mentioned screening programs.

To:
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According to established precedents, “the
Congress may not delegate its purely legis-
lative power to” an executive agency; “but,
having laid down the general rules of action
under which” the executive agency “should
proceed, it may require of that" agency “the
application of such rules to particular situa-
tions and the investigation of facts. With a
view to making orders in a particular matter
within the rules laid down by the Con-
gress . . ., if Congress shall lay down by leg-
islative act sn intelligible principle to which
the executive agency vested with rule-
making authority is directed to conform, such
legislative action is not a forbidden delega-
tion of legislative power” (Field v. Clark, 143
US 649, 694 (1882); Hampton Co. v. United
States, 276 US 394, 408, 409 (1828). Although
the Court has asserted that “procedural
safeguards cannot validate an unconstitu-
tional delegation,” the nature of the pro-
ceedings appears to be one of the elements
welghed in determining whether a specific
delegation is constitutional, In cases where
the delegated power is exercised by orders
directed to particular persons after notice
and hearing, with findings of fact and law
based upon the record made in the hearing,
the Court has displayed considerable liberal-
ity in sustaining vaguely phrased or abbrevi-
ated statutory expressions of purpose or
standards as sufficient to meet constitutional
requirements. Appraised in terms of these es-
tablished tests, §§ 402, 404, 405, and the pro-
cedural protection afforded by §§407 and
409, subject to one qualification hereinafter
noted, may be viewed as adequately empower-
ing the Executive Branch to establish and
administer effective screening programs
(United States v. Rock Royal Co-op., 307 US
538, 576 (1939); Sunshine Coal v. Adkins, 310
US 381, 398 (1940); Opp Cotton Mills v. Ad-
mindistirator, 312 US 126, 144 (1941); Ameri-
can Power Co. v. S.E.C., 329 US 90, 107, 108
(1946)).

(b) Statutory authority for conduct of
a screening program under Magnuson Act
(50 USC 191) barring disloyal personnel from
access to American merchant vessels and port
installations—§ 2, pp. 22-23—Schneider v.
Smith, 300 US 17, 22-23, 25 (1968).

For the reasons hitherto set forth, there
are sound grounds for concluding that the
congressional sanction to be added to the
Magnuson Act by §2 of this measure will
prove adequate for purposes of overcoming
the deficlency noted in Schneider v. Smith,
specifically, the absence of a grant to the
President of “express authority to set up a
screening program for personnel on merchant
vessels of the United States.” Standing alone,
§ 2 appears to be devold of the standards by
which executive officers are to be guided in
utilizing a delegation of statutory authority;
but this deficlency may be eliminated by the
incorporation in §2 of a reference to the
preceding provisions of Title IV, If the “serv-
ice facilities" to be designated as “defense
facilities” by the Secretary of Defense under
§ 404(c) (4) are open to interpretation as in-
cluding the relevant facilities enumerated in
§402(1); namely, vessels, plers and water-
front installations, then the standards and
objectives together with the procedural pro-
tection set forth in these provisions as well
as In § § 405, 407-408 will suffice to supply
the guidellnes requisite for sustaining the
validity of the delegation of authority con-
ferred upon the President by § 2.

II. INTERPRETATION TO BE ACCORDED DEFIFITIONS
AND TERMS

(a) “Facilities” (§ 402(1)) as distinguished
from “defense facilities” (§§ 402(2); 404).

Although the initial § 402 that
the terms, “facility”, and “defense facility”
are distinguishable, a reading of § 404 indi-
cates that “defense facility” is a broader
term; and, as construed and applied by the
Secretary of Defense, may comprehend items
in all the categories enumerated as "facll-
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ities” in §402(1). If that be the case, ques-
tions may be raised as to the accuracy of his
interpretation of such terms and phrases as
(1) *“service facilities"” (§404(c)(4)) and
“substantial portion of total national capac-
ity” (§ 404(c) (4)—page 6, line 6). Whether
the term, “service facilities", even as quali-
fied by lines 8-12 on page 6, comprehend spe-
cific vehicles, aircraft, or highways may be
open to challenge no less than whether &
certain defense facllity “accounts for a sub-
stantial portion of total national capacity.”
By virtue of this prospect that the Secre-
tary's Interpretation of these terms and
phrases may be productive of dispute, an ob-
servation made by Justice Brennan in United
States v. Robel, op. cit, pp. 278-281, may be
deserving of consideration. To attribute fi-
nality, according to Justice Brennan, to a de-
termination (§ 404(d)—page 6, lines 20-21)
by the Secretary of Defense that a specific
service facllity is a defense facllity or that a
defense facility accounts for “a substantial
portion of total national capaeity’” would
deprive an employee of an opportunity to
controvert the accuracy of such conclusion
(and also, perhaps, the Secretary’s conclusion
under § 404(e)—page 7, lines 7-9) at any
hearing accorded to him under the terms of
§§ 407, 408; and such deprivation, in his es-
timation, gives rise to procedural unfairness,
Whether the privileges accorded to the em-
ployee at such hearings (§ 407(a) (2)) nega-
tive this possibility cannot be determined
with assurance.

Inasmuch as §407(d) provides for con-
sultation by the Secretary of Defense with
management and organized labor prior to
his designation of a facility as a defense fa-
cility, the concurrence of management and
labor in such designation may well render
the Becretary's decision noncontroversial or
practically immune from challenge as to its
accuracy; but the fact that the Secretary,
notwithstanding objections from either la-
bor or management, nevertheless may pro-
ceed to effect the designation of a defense
facility would seem to provide all the more
reason for affording an opportunity to the
employee at his hearing to question the Sec-
retary’s decision.

(b) Sensitive (§402(4); act of subversion
§402(5); association (§402(8); afiliation
(§402(9); presidential criteria (§405(c)).

Whether these provisions, when read in
relation to each other, will prove adequate
to overcome the result reached in the Robel
case cannot be determined with assurance.
Although the personnel of the Court has
undergone alteration; and although the ma-
Jority of five In Robel did assert that “noth-
ing we hold today should be read to deny
Congress the power under narrowly drawn
legislation to keep from sensitive positions in
defense facllities those who would use their
positions to disrupt the Nation’s production
facilities’”, the one inescapable fact is that
only three Justices (White, Harlan, Brennan)
belleved that the Constitution, especially
Amendment I, Interposed no obstacles to
enforcement of a determination by the
Congress that dangers to national security
warranted excluslon from employment in de-
fense facilities, sensitive or otherwise, of
inactive, passive members of the Communist
Party. That an inactive, passive Communist
might be barred from a sensitive position in a
defense industry was the only concession
suggested by the majority (United States v.
Robel, op. cit., pp. 266-267, 271-273, 281-282).

Without effecting the repeal of any exist-
ing legislation, the proposed measure, if
adopted, would empower the President,
through reliance upon the provisions and
sections cited at the outset, to exclude from
defense facilities, from sensitive posts within
defense facilities, or from access to classified
information within such defense facilities
persons gullty of committing “acts of sub-
version” or, presumably, persons gullty of
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affiliation with organizations engaged in the
commission of such acts of subversion, sabo-
tage, or espionage. As presently drafted, the
provislons concerning “assoclatlon” and
“affiliation" are devold of any mention of the
specific organizations to which the associ-
ation or afiiliation pertains; and one is left
to assume, from a reading of the provisions
of § 405, that affiliation or assocliation en-
compasses organizations engaged in, or in-
tent upon committing, acts of subversion,
sabotage, or espionage.

Inasmuch as these provisions, excepting
those embracing acts of espionage and sab-
otage, are new, and several are not as precise
as might be desired, they may be expected.
upon enactment of H.R. 12699, to generate
a new round of litigation calculated to am-
plify their meaning and the scope of their
application. For the latter computation the
only tools that are readily available are
the past precedents in which legislation reg-
ulating subversive activities have been con-
strued. Unless the Court, as presently com-
posed, is prepared to record an appreciable
departure therefrom; and, by liberal utiliza~-
tion of the balancing test, to attribute
greater importance 1o congressional determi-
nation of what is necessary to promote in-
ternal security than to conslderations of in-
dividual Hberty, it is difficult to foresee that
exclusions of other than subversives from
defense industries, will be achieved by the
proposed measure., Amplification of subver-
sives to embrace passive, inactive Commu-
nists as well as Communists pledged to ef-
fectuate the objectives of the Party might be
the maximum point of departure from past
holdings. The rejuvenation of the “clear and
present” danger test (Brandenburg v. Ohio,
3956 US 444 (1969)) concelvably might con-
tribute in some undefined way against im-
position of the disabllitles authorized by this
measure upon ex-Communists and individ-
uals whose affiliations do not extend beyond
organizations engaged, not in overt acts of
violence, but in the advocacy of revolution
as an ethical or philosophical concept (Com-
munications Associations v. Douds, 339 US
846, 421-422, 443-444 (1960)).

Il SECTION 406—PAGES 8—9; OBSTRUCTION OF
INQUIRY

As indicated in Shouliz v. McNamara, 282
F. Supp. 315, 520 (1868), an employee or
applicant for employment might refuse to
answer certain questions, not on the ground
that his responses might tend to incrim-
inate him, but because he deems the specific
questions to entail invasions of his privacy,
freedom of association, or freedom of belief,
and therefore violative of rights protected
by Amendment I. If the hearing authorized
under tbis sectlon proves to be adequate
and is afforded promptly, the latter probably
will suffice to overcome the contentions of
the employee applicant. Moreover, prece-
dents such as Konigsberg v. State Bar, 366
US 36, 44 (1961) and In Re Anastaplo, 366
US 32, 84, 86, 956 (1961) are authority for
the proposition that if the hearing accorded
is otherwise procedurally adequate, re-
sponses to unprivileged but relevant ques-
tlons deemed to constitute Invasions of
Amendment I rights nevertheless may be
demanded as & means of testing the veracity
and credibility of the individual subject to
interrogation and of determining his qual-
ifications.

IV. SECTION 407—PAGES 9—13; HEARING
PROCEDURES

Notwithstanding concessions to the “appli-
cant,” set forth in subsections (¢) and (d)
(2), to compensate for denials, dictated by
considerations of national securlty, of his
right to confront and cross-examine witnesses
against him and to inspect records admitted
into evidence, it 1s not possible, as of this
date, to assert definitively that these denials
will be sustained as constitutional. In
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GREENE V. McELroY, 360 US 474, 506-507
{1858), a bare majority of five Justices inti-
mated that they would condemn, on grounds
of denial of due process, any enactment which
sanctioned a security clearance program
whereunder an executive employed by a de-
fense contractor could be deprived of em-
ployment by revocation of his security clear-
ance without a hearing at which he had no
opportunity to confront, examine, and cross-
examine confidential informants who had
supplied information impugning his loyalty.
Acknowledging shortly thereafter that the
Due Process Clause of Amendment 5 does not
require a trial type hearing in every con-
celvable case of governmental impairment
of private Interest, the Court, again by only
a bare majority of five Justices, upheld the
summary exclusion on security grounds,
without hearing or advice as to the basls for
the exclusion, of a concessionaire's cook from
the Naval Gun Factory in Washington.
Deemed to lead support to this ruling was
the historically unquestioned power of a
commanding officer to exclude civilians from
the area under his command. Only recently,
in a scarcely analogous precedent, a criminal
prosecution involving prospective utilization
of evidence seized illegally by electronic sur-
velllance, the Court, by a vote of five to
three, refused to grant any concessions to
the government in deference to national
security; and ruled that the government
either must forego prosecution or permit de-
fendants, suspected of espionage, to inspect
before trial the recordings of illegally over-
heard conversations (ALpERMAN v. UNITED
StaTEs, 304 US 165 (1969) CAFETERIA WORK-
Ers V. McELrROY, 367 US 886 (1961).

Admittedly, if the validity of the proce-
dures described in § 407 were challenged sub-
sequently to the enactment of H.R. 12699,
the controversy presented would differ sub-
stantially from those discernible in the
aforementioned precedents. The hearings
conducted in conformity with §407 would
embrace no criminal prosecution to which
the constitutional guaranty of confronta-
tion (Am. 6) is expressly applicable. The in-
stallation from which an employee was con=-
fronted with a denlal of access very probably
would not be a facllity under the command
of the military. Finally, two of the deficien-
cies which contributed to the holding in
Greene v. McElroy would not be present;
namely (1) the absence of a hearing, and
{2) want of statutory authorization for the
security procedures employed. Perhaps, by
recourse to the balancing test, whereunder
the competing interests of national security
and the rights of the individual are assessed,
the Court might be persuaded to conclude
that the significance of the former out-
weighs the latter, and warrants a ruling up~
holding the constitutionality of the hearing
procedures described in § 407. However, the
inadequacy of favorable relevant precedents
scarcely affords any cause for undue opti-
mism as to fulfillment of the latter forecast.
While conceding that confrontation hith-
erto has been sacrificed In the interests of
national security in administrative proceed-
ings affecting government employees, em-
ployees of government contractors, and mar-
itime workers, a number of commentators
have predicted that in the future the Court
will not countenance the suppression of such
individual rights. The views of several are
set forth in articles appended to Hearings
on Security and Constitutional Rights, con-
ducted by Subcommittee on Constitutional
Rights of the Senate Judiciary Committee in
1959; 86th Cong., 1st Sess., (pts. 3-4).

V. SECTIONE 413(A)—PAGES 16-17; AND 2—

PAGES 22-23—IMMUNITY PROVISIONS

As disclosed in the response to part III of
this report, certain questions which an appli-
cant or an employee may refuse to answer
may be unprivileged; that is, his refusal is
rested, not on the ground that his response
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may tend to inecriminate him, but rather
upon the contention that the guestions in-
vade rights protected by Amendment I, such
as freedom of assoclation or freedom of be-
lef. Apart from the fact that persistence
in such refusal may cost him a job or denial
of access to classified information or employ-
ment in a sensitive area, it is believed that
such refusal could not be made the basis
of a criminal prosecution under the terms
of these immunity provisions.

VI. SUBDELEGATION ISSUE—DELEGATION OF DIS-
CRETION TO PRIVATE EMPLOYER TO ENFORCE
SCREENING REGULATIONS—§§ 405, 415, 2.

If executive officers charged with adminis-
tering these provisions are disposed to trans-
fer a portion of the rule-making authority
conferred upon them to private corporations
or institutions as employers for the purpose
of expediting effectuation of the screening
and clearance programs sanctioned by this
measure, it is conceivable that a constitu-
tional issue might arlse. In precedents estab-
lished during the Depression of the 1830's,
the Supreme Court ruled that private trade
groups could not be empowered to issue regu-
lations having the binding force of law
(Schechter Corp. v. United States, 295 US
485, 537 (1935); Carter v. Carter Coal Co.,
298 US 238, 311 (19386).

NorMAN J, SMALL,
Legislative Attorney.

The CHAIRMAN. The time of the gen-
tleman from Missouri has expired.

Mr. ASHBROOK., Mr. Chairman, I
yield 15 minutes to the gentleman from
Indiana (Mr. RoupEsUsH), the ranking
member of the committee that considered
the bill.

The CHATRMAN. The gentleman from
Indiana is recognized.

Mr. ROUDEBUSH. Mr. Chairman,
I rise in strong support of H.R. 14864
which is designed to strengthen the
internal security of our Nation.

As we know, during recent years there
has been an erosion of our internal se-
curity laws.

This decline of legal means to prevent
subversion, espionage and sabotage has
derived in some degree from the effects
of Supreme Court decisons.

I happen to be one of those Members
of Congress who believes that the Court
has leaned too far in the direction of
leniency in this area which has stripped
our defense-oriented industry of mini-
mum security safeguards.

It is to strengthen this area of internal
security that the House Committee on
Internal Security, under the dedicated
leadership of Chairman IcHorp, has pre-
pared H.R. 14864. At this juncture, I wish
to commend Congressman IcHorp for his
leadership.

There are five major provisions of this
bill which will amend the Internal Se-
curity Act of 1950.

These provisions will enable our Gov-
ernment to establish and maintain a
reasonable and effective industrial and
port security program, in conformity
with constitutional requirements, and
do so in a manner consistent with the
interests of labor, industry and Federal
security requirements.

These principal provisions will:

First. Authorize the President to in-
stitute a personnel security screening
program to check individuals in sensi-
tive positions consistent with an objective
of preventing acts of espionage, subver-
sion, and sabotage.
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Second. Provide congressional sanction
for the safeguard of classified informa-
tion released to contractors.

Third. Give congressional authority for
the screening of personnel in our ports
and harbors and on ships and other
waterfront facilities. These safeguards
were in effect under four successive
Presidents until struck down by the Su-
preme Court in 1968,

Fourth. Establish procedures for the
administration of the above programs.

Fifth. Authorize the President to de-
velop a voluntary program in cooperation
with business and labor to protect facil-
ities of importance to the defense of the
United States, including the dissemina-
tion of appropriate intelligence informa-
tion to responsible officials of industry
and labor.

It is the heavy responsibility of Con-
gress to provide for the maintenance of
our defense posture.

Adequate safeguards are not possible
if subversives are not screened from these
sensitive installations.

It is no secret that there is a constant
struggle for access to classified informa-
tion by enemies of this Nation.

Our defense-related industrial plants
and laboratories are and have been a
prime target for Communist espionage,
subversion, and quite possibly, sabotage.

One of the great turning points in
history, and quite possibly the erime of
the century, was the theft of America’s
atomic bomb secrets by persons who
should have never been permitted access
to this information.

We are told by our intelligence agen-
cies that a large percentage of Soviet
nationals in this Nation ostensibly as
foreign service officers or diplomats, are
actually here for espionage purposes.

I believe it is time to start rebuilding
our defense security position, and re-
pairing the damage to these efforts by
recent court decisions.

Your House Commitiee on Internal
Security recommends H.R. 14864 as an
urgently needed safeguard, and I am
pleased to be associated with this legis-
lation, as one of its sponsors.

Mr. KYL. Mr. Chairman, will the gen-
tleman yield?

Mr. ROUDEBUSH. I yield to the gen-
tleman from Iowa (Mr., KvL).

Mr. EYL. Mr. Chairman, I am happy
to join the gentleman from Indiana (Mr.
RovbpeBUsH), in support of this legisla-
tion.

We have heard some comment today
about constitutional provisions. We know
that the Supreme Court has ruled in this
area a number of times, and on one of
its most recent occasions the Court did in
fact invite the Congress to pass legisla-
tion of this kind. If I read that record of
the Court correctly, I interpret that deci-
sion and the comment made attendant
thereto as an expression of the Court that
something would indeed have to be done
but that the Congress had to pass addi-
tional legislation so that the job could
be accomplished properly.

I am very happy to join in support of
this legislation.

Mr. ROUDEBUSH. I will say, in re-
sponse to the gentleman’s observation,
what he says is indeed correct. The Court




January 29, 1970

in fact, as was stated by the chairman of
the committee when he made his pres-
entation just a few moments ago, com-
mented about congressional prerogatives
and the need for this supplemental leg-
islation. I appreciate very much the gen-
tleman’s observation.

Mr. KYL. I thank the gentleman for
yielding.

Mr., BRAY. Mr, Chairman, will the
gentleman yield?

Mr. ROUDERBUSH. I yield to the gen-
tleman from Indiana.

Mr. BRAY. I want to congratulate the
gentleman for his remarks.

I congratulate the entire committee
for bringing this important matter be-
fore the Congress.

A country which does not take steps to
protect itself from its enemies is guilty
of stupidity, and I trust our country will
not be so guilty.

Mr. ROUDEBUSH. I thank the gentle-
man for his comment.

Mr. WIGGINS. Mr. Chairman, will the
gentleman yield?

Mr. ROUDEBUSH. I yield to the gen-
tleman from California.

Mr. WIGGINS. I appreciate the gen-
tleman'’s yielding.

I wish only to clarify some language
which disturbs me. Specifically, I am
concerned about one of the definitions
in section 402 of the bill, the definition
of an “act of subversion.”

That definition includes any act which
causes, and the precise language is,

“damage or injury” to any facility.

I should like to know whether or not
the words “damage or injury” encompass
only physical damage and physical in-

jury or whether they include the inter-
ference with production, for example,
which might result from a demonstra-
tion?

Mr. ICHORD. Mr. Chairman, will the
gentleman yield to me so that I might
answer that particular question.

Mr. ROUDERBUSH, I yield to the gen-
tleman from Missouri.

Mr. ICHORD. I did personally frame
the language in this particular section.

First I should like to point out that
this is a definition section. It is not an
operative section of the bill. It is set
up to serve as a standard for the Presi-
dent in establishing the criteria and de-
termining the extent of the investiga-
tion.

There is no penalty whatsoever pro-
vided in the bill for the definition of sub-
version. It is merely a guideline for the
people who are called upon to make the
decision of granting clearance to sensi-
tive positions or access to classified
information.

That could possibly be something
other than physical damage or physical
injury. If the individual is concerned
about innocent acts which might be
considered as subversion, I believe that
is cured—I am very sure it is cured by
the language:

When committed with the intent to im-
pair the national defense, or to advantage
a foreign power, or to prejudice the security
of the United States against its enemies,

Or “when committed” under certain
other circumstances that are provided
for in the bill.
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I appreciate the question of the gen-
tleman. It is a good question. I believe
it is necessary to clarify the definition.
I would also refer the gentleman to my
response to Mr. Stoges for a further
elaboration of the effect of this defini-
tion section.

Mr. WIGGINS. I appreciate the chair-
man's clarification. I will now ask the
ranking Republican member if he shares
the chairman’s view that the words
“damage or injury” include more than
physical damage or physical injury?

Mr. ROUDEBUSH. For the sake of leg-
islative history here, I would be happy to
say, as the ranking Republican member
of the subcommittee, I concur with the
statement of our chairman 100 percent.

Mr. WIGGINS. I thank the gentleman.

Mr. SCOTT. Mr. Chairman, will the
gentleman yield?

Mr. ROUDEBUSH. I yield to the gen-
tleman from Virginia.

Mr. SCOTT. I thank the gentleman for
yielding.

I rise merely to commend the gentle-
man for the statement he has made and
the committee for bringing this proposal
before the Committee of the Whole for
consideration today.

I hope that we will have a rollecall vote
on this measure, because I believe those
of us who feel strongly about matters
such as this will be able to publicly be
;iecorded as favoring this type of legisla-

on.

I thank the gentleman.

Mr. ROUDEBUSH. I certainly join
with the other members of the commit-
tee in thanking the gentleman for his
support. I assure him it is the intention
of the committee to secure a rolleall vote.

Mr. ASHBROOK. Mr. Chairman, I
yield 15 minutes to the gentleman from
Jowa (Mr. SCHERLE).

Mr. SCHERLE. Mr. Chairman, the
passage of the defense facilities bill is
absolutely necessary for the survival of
our Nation. There are in the United
States today a number of subversive and
extremist organizations which are pre-
pared to overthrow our Government by
force and violence. We must have legis-
lation to effectively meet and defeat the
challenge which these groups present.
The Federal Government has an obliga-
tion to provide a means to defend our
Nation from the constant threat posed by
the subversive elements in our midst. In
this connection, I want to briefly review
some conditions and incidents we have
experienced in the last few years to show
the nature of the threat and why we so
urgently need passage of the defense
facilities bill of which I am a cospon-
SOT.

The emergence of the so-called New
Left movement in this country in recent
years has attracted much public atten-
tion because of its flagrant resort to
violence. The New Left consists of many
radicals, anarchists, socialists, Commu-
nists, and malcontents. This movement,
which is best typified by its primary com-
ponent, the Students for a Democratic
Society—SDS—has targeted what it de-
fines as the “military-industrial” com-
plex. Some examples of recent plans and
incidents are as follows:

In December 1967, Greg Calvert, a na-
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tional representative of the SDS, an-
nounced that the SDS and other New
Left groups were organizing and plan-
ning efforts to disrupt the national “war-
making efforts’ all over the country.

In January, 1968, a pamphlet entitled,
“What Must We Do Now?—An Argu-
ment for Sabotage As the Next Logical
Step Toward Obstruction and Disruption
of the U.S. War Machine,” was prepared
in Canada and copies mailed to organi-
zations in this country opposed to U.S.
involvement in Vietnam. The pamphlet
referred to the need for increased radi-
calization of the antiwar movement and
urged the utilization of incendiary de-
vices to immobilize war industries. The
pamphlet strongly emphasized the clan-
destine nature of such violent activity
and urged that only two or three persons
be knowledgeable of any action in order
to preclude compromise.

We must take cognizance here of the
May 1968 fire which caused $45 million
worth of damage at the Rocky Flats,
Colo., plant of the Atomic Energy Com-
mission. Federal security officers are con-
ducting an intensive investigation of pos-
sible sabotage in the mysterious blaze
which interrupted the manufacture of
plutonium and disrupted nuclear war-
head production.

The militant mood of the SDS was
certainly obvious at its national conven-
tion held in East Lansing, Mich., at
Michigan State University, in June 1968.
At this convention, methods to disrupt
Government installations were discussed
in a sabotage and explosives workshop.
Suggestions included flushing bombs in
toilets to destroy plumbing; using sharp,
tripod-shaped metal instruments to halt
vehicles; firing Molotov cocktails from
shotguns; jamming radio equipment:
and dropping thermite bombs down
manholes to destroy communications
systems,

Five persons active in various phases
of the New Left were charged with a
number of bombings in the San Fran-
cisco, Calif., area, including the destruc-
tion of three Pacific Gas & Electric Co.
towers in June 1968.

The underground press has played a
prominent role in preparing malcontents
for sabotage. For example, a June 1968
issue of The Rat, a New Left underground
newspaper published in New York City,
carried an article and diagram describ-
ing the manufacture of a homemade
bomb out of ammonium nitrate and a
length of pipe. This particular issue con-
cluded by promising that a subsequent
issue would contain detailed plans for
making thermite bombs.

In September 1968, three ROTC es-
tablishments were sabotaged and g
fourth threatened within a 5-day period
across the country. In the same month,
the Naval ROTC building at the Univer-
sity of California at Berkeley was dam-
aged by explosives which caused damage
in excess of $25,000. Two previous at-
tempts were made to firebomb this build-
ing in 1968.

On September 29, 1968, the local CIA
office at Ann Arbor, Mich., was bombed.
Ann Arbor is the home of the University
of Michigan where there has been an
abundance of New Left activity in the




1838

past several years. The New Left at the
university, and specifically the SDS, has
claimed credit for the bombing of this
CIA office.

At a SDS national council meeting in
Boulder, Colo., during early October 1968,
a six-page leaflet bearing the title
“Sabotage” was made available to the
delegates. It contained detailed instruc-
tions for making fire bombs, booby traps,
incendiary time bombs, and train mines.
It also had detailed directions on how
to make two types of hand grenades.
One section of the leaflet dealt with the
placement of booby traps, as in books,
behind doors, and under wooden planks,
Another section dealt with making in-
cendiary time bombs to destroy railroad
tracks, and tells where the charges can
be set to make repairs most difficult.
Further, the leaflet gave instructions on
the destruction of iron and steel beams.

There have been widespread instances
of bombings and arson of public facili-
ties since the pamphlet became avail-
able.

An outstanding example was the dy-
namiting of four high-powered trans-
mission towers in January 1969, in and
around Denver, Colo. Following an ex-
tensive investigation, Cameron David
Bishop and Steven Lester Knowles, both
reported to be associated with the SDS,
were indicated on charges of sabotage.
Bishop is presently a fugitive from jus-
tice.

On December 3, 1968, Michael Sus-
kind, a student at Washington Univer-
sity, St. Louis, Mo., and a member of the
SDS, was seized by authorities as he
placed a fire bomb at the campus head-
quarters of the university ROTC. He
was later convicted in Federal court on a
charge of sabotage and sentenced to 5
years’ imprisonment.

A bomb exploded on the fifth floor of
the eriminal courts building in New York
City on November 12, 1969, causing ex-
tensive damage. Some 250 persons at the
night criminal courts, three floors below,
fled the building and several persons
were treated for shock. Shortly there-
after, the FBI and police arrested three
men and a woman in connection with a
series of bombings, attempted bombings
and bomb threats that have swept New
York. Of particular interest was the fact
that the woman arrested, Jane Alpert,
was identified as an employee of The
Rat, the underground newspaper to
which I previously made reference. Ac-
cording to an announcement by the FBI,
two of the men were caught while put-
ting dynamite time bombs into U.S.
Army trucks at a National Guard arm-
ory in Manhattan. Earlier in the week,
three Manhattan skyscrapers were
bombed. On November 12, 1969, alone,
police in New York City said they had
more than 150 bomb scares.

In Wisconsin, on January 6 of this
year, an unsuccessful attempt was made
to bomb an Army ammunition plant
from a stolen airplane as part of a wave
of terrorist attacks on area military and
selective service installations. Three un-
detonated bombs had been found at the
Badger Army Ammunition Plant, north
of Madison. Discovery of the bombs was
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made after an anonymous caller, who
identified himself as “the vanguard of
the revolution,” said members of his
group had stolen a two-seater Cessna
150 plane from a suburban Madison air-
port.

The summer of 1969 witnessed a syste-
matic program by SDS to make contact
with workers in industry. SDS used what
it called a ‘“work-in” project designed
to link its student revolutionaries with
workers. The SDS issued literature set-
ting forth suggestions on how to research
the job situation, what jobs to look for,
how to approach employers, and what
to expect on the job. After obtaining
summer jobs in industry, the brochure
told SDS members how to contact and
establish rapport with the workers. Al-
though this project was not successful
in accomplishing its objectives, it points
out the potential that revolutionary
groups, such as the SDS, have for infil-
trating defense industries for the self-
avowed purpose of “smashing the mili-
tary-industrial complex.”

Today, there are over 100 different
black extremist groups in the United
States with many thousands of mem-
bers and additional thousands of sym-
pathizers. The major black extremist
group is the Black Panther Party—
BPP—based in Oakland, Calif. A year
ago this group had only about 125 mem-
bers in Oakland. Today, with a phenom-
enally expanding membership, it is oper-
ating in some 24 cities with approxi-
mately 1,200 hardcore members. The
BPP is self-described in its literature as
“the armed body for carrying out the
political tasks of revolution.”

In early April, 1969, 21 members of the
BPP were indicted in New York City on
charges of conspiring to commit murder
and arson and for the possession of
weapons and explosives. It was alleged
that these individuals had conspired to
dynamite the tracks of the New Haven
branch of the Pennsylvania Central Rail-
road in New York City; that they had
planned to place bombs in midtown de-
partment stores; and that they had plot-
ted to bomb a police station to assassi-
nate police officers.

Another example of black extremist
groups preparing for disruption of our
economy occurred in April 1968 in a
Southern State, where a black student
conference sponsored by the Student
Nonviolent Coordinating Commitiee was
held. Among the items discussed at a “de-
fense workshop” at this conference were
the following: Use of Vietnam war vet-
erans to train black people in demoli-
tion, use of booby traps, location of vul-
nerable spots on armored vehicles; and
the use of black college students fo in-
struct black people in adjacent communi-
ties in the preparation of Molotov
cocktails.

Revolution for the Communists is a
“science’” of which sabotage is an im-
portant element. The Communist Party's
underground has long pursued a pro-
gram called colonization designed to
place concealed party members in stra-
tegic positions in basic industries and de-
fense facilities. Colonization is part of
the party’s industrial concentration pro-
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gram, which aims at increasing Com-
munist influence in industry and labor.
This always has a high party priority. In
the event of an emergency, these colo-
nizers, because of their key positions and
concealed capacities, would be in position
to commit sabotage. A trained Com-
munist, by a flip of a switch, the pull of
a lever or the release of an incendiary
device has the potential to impair a sig-
nificant phase of our country’s defense
efforts.

During the Stalin-Hitler pact of 1939-
41, the line of Moscow and, therefore, of
the Communist Party, U.S.A., was that
everything possible must be done to sabo-
tage defense preparations and produc-
tion in this country. The aim here was to
prevent the United States from giving
effective military aid to free nations
which were then fighting Hitler and also
to delay our defense production so that
this country would be unprepared, or in-
adequately prepared, to take part in the
war against the Axis Powers.

A wave of sabotage strikes hit U.S. de-
fense industries during this period. These
strikes, for weeks and months, tied up the
Allis-Chalmers plant in Milwaukee, Wis.;
the International Harvester plant in Chi-
cago, Ill.; the Aluminum Co. of America
plants in Cleveland, Ohio; the North
American Aviation Co. plant in Ingle-
wood, Calif,, a strike which was so serious
that it compelled the President to order
the Army to take over the plant; and the
Vultee Aireraft and Harvill plants in Los
Angeles. Additional strikes were called
by the Transport Workers Union in New
York City, by the International Wood-
workers of America, and by the Mine,
Mill & Smelter Workers Union. A con-
gressional investigation found that each
one of the strikes had been engineered by
a Communist union official. Although
most of the men who took part in them
were not Communists, the strikes served
the interests of the Soviet Union and
Nazi Germany. It should be noted that
the Mine, Mill & Smelter Workers Union
was expelled from the CIO in 1950 be-
cause of its Communist domination. The
Transport Workers Union and the Inter-
national Woodworkers of America were
described by a congressional committee
in 1944 as having “Communist leader-
ship—strongly entrenched.”

In the summer of 1951, at the height
of the Korean war, the Mine, Mill &
Smelter Workers Union, which had been
labeled as Communist-dominated by the
CIO itself, called for the first strike in the
history of this Nation against the big
four of the copper industry—Eennecott,
Anaconda, Phelps-Dodge, and the Amer-
ican Smelting & Refining Co. The strike
affected 100,000 workers and shut down
95 percent of U.S. copper production at
a time when copper was in shortest
supply of all strategic materials vital to
the Korean war and our general defense
production. When the Mine, Mill &
Smelter Workers called this strike, the
Daily Worker, official organ of the Com-
munist Party, praised it and held it up as
a model for all other unions. There can
be no question about the fact that this
strike, staged by Communist union lead-
ers, served the interests of the Soviet
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Union, Red China, and the entire Com-
munist-bloc and that it posed a serious
threat to the United States. Yet, it was
basically loyal, non-Communist Ameri-
can trade unionists who made this sabo-
tage action possible and took part in it.

We must not be unprepared for a re-
cuwrrence of such incidents. The Com-
munist Party has recently reorganized
its plans to infiltrate industry. In what
it calls its program of concentration in
industry the party has targeted the auto,
steel, and electrical supplies industries.
The party’s strategy was laid out at a
meeting of the party’s national commit-
tee held in New York City last Septem-
ber. At this point, I insert an article from
the November 15, 1969, issue of Human
Events, captioned “Communist Party Re-
organizes To Infiltrate Industry,” written
by Victor Riesel. This article certainly
shows that the party is prepared to
sabotage defense preparations and pro-
duction in this country.

Within recent years we have noted a
substantial increase in the membership
of the Communist Party, of which its
general secretary Gus Hall, has boasted.
There has also been a marked prolifera-
tion of other Communist and Marxist
oriented organizations and groups. It is
clear that our Nation shall face increas-
ing problems and dangers in the critical
years ahead. During 1969, there were ap-
proximately 100 cases of sabotage, or
suspected sabotage, reported to law-
enforcement authorities. To limit our
shield of protection to penal statutes on
sabotage and espionage—punishing the
act, after it is done—is comparable to
locking the barn door after the horse
has been stolen. Preventive measures are
of primary utility. H.R. 14864 gives leg-
islative authority and direction for such
measures.

As additional material of great sig-
nificance, I want to insert for the REcorp
pertinent portions of the testimony of
Mr. John Edgar Hoover, Director, Fed-
eral Bureau of Investigation, before the
House Subcommittee on Appropriations,
on April 17, 1969, covering “Espionage
and Counter-Intelligence.”

The House Committee on Internal Se-
curity gave this bill searching and com-
prehensive consideration. This legisla-
tion is sound and essential to the wel-
fare of our Nation. I urge my colleagues
to enaect this important amendment to
the Internal Securify Act of 1950.

The material referred to follows:

[From Human Events, Nov. 15, 1968]
COMMUNIST PARTY REORGANIZES TO INFILTRATE

INDUSTRY—WILL CoOMPETE Wrra SDS,

BracK PANTHERS

(By Victor Riesel)

PrrrseurRGH.—OIld revolutionists never die.
They don't even fade away. They churn up
new committees and head for the troubled
waters in the nation’s mainstream, Perhaps
jugular would be the better word.

Thus the news of a new strike wave has
swung the Communist Party, U.B.A.—and its
hard-core 10,000 to 12,000 members—into ac-
tion. Its leaders and their followers are skilled
“undergroundists.” They know that timing
is everything. Now they're moving into what
they call their “Program of Concentration
in Industry.” It will be a professional opera-
tion with no digression for SDS unpro-
grammed, amateurish—albeit bloody—street
fighting and cop baiting.
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These revolutionists are realists. They have
no mass base, The heavy recrulting of the '30s
is their own Impossible dream and they know
it 1s part of thelr memolrs.

They have urbanized Mao's guerrilla tac-
tles. They now seek but 500 strategically
placed young new activists in three indus-
tries, in a handful of concentration points
(such as this Iron City) in such carefully se-
lected areas as Michigan, Illinois, Ohio, In-
diana as well as here In western Pennsyl-
vania where the comrades have been run-
ning a sex mill.

The target industries are “auto, steel and
electrical supplies.” Up for special smearing
are AFL-CIO President George Meany and
United Steelworkers leader I. W. (Abe) Abel.

Up for infiltration are the picket lines of
today and tomorrow, the General Electric
strikers and the mass formations expected
in the almost inevitable auto confrontation
next fall and the national steel stoppage a
year later.

It has all been developed like a battle plan,
Step by step the strategy was lald out by
the Communist party’s National Committee.
Some hundred of the party's carefully
screened National Committee met secretly in
New York Clty’s Hotel McAlpin for three days
beginning September 20. They were ignored,
for they called thelr gathering the Soclalist
Workers Seminar.

There it was declded that the three top
party leaders would each lead a concentra-
tion—America’s own Brezhnev, Gus Hall, as-
signed himself to command of the industrial
concentration in steel, centered here in Pitts-
burgh. His black comrade, Henry Winston,
was assigned the auto industry because of the
concentration of black workers in the car
factories, And Danlel Rubin, third in the
party's hierarchy, since he is national organi-
zatlon secretary, was given the electrical
industry.

They will work out of their 26th Street
party headquarters in New York, but will
constantly shuttle between there and Michi-
gan, Illinols, Ohio and Pittsburgh.

These veteran revolutionists are long-term
strategists and smart short-term strategists.
First things first. They know that the black
community has passed them by. They know,
for example, that they have no worthy com-
munication pipeline into such huge concen-
trations of black workers as the membership
of the big Ford Local 600, United Auto
Workers, in Detroit.

They know the Black Panthers have out-
romanticized them. They know the SDS has
the majority of the way-out-left street
actionists.

So they have infiltrated the Black
Panthers, split them and now have many
of their cadres fighting along class and not
color lines. This was not difficult, since at
most now there are 1,200 Black Panther
members in some 40 chapters. The figures
are J. Edgar Hoover's. They are, therefore,
scientifically accurate.

So the party leaders have decided to put
their own show on the road. They have cre-
ated the “Temporary Organizing Committee
for a New Marxist-Leninist Youth Organi-
zation."”

While most Amerlcans will be Yuling it
up the day after Christmas with the man in
the white beard, the Communists will be
paying homage to old black beard, Karl Marx,
in Chicago. There the new Marxist-Leninist
Youth Organization will open its three-day
founding convention on December 26.

Its objective is the uniting of black and
white working class youth for infiltration in
industry. Thus with a single maneuver the
party hopes to broaden its base among the
black youth, bring white young people in
as their comrades and start seeding industry
with strategically placed “sleepers.”

At the same time party headquarters in

New York has directed all “party districts to
hold conferences in Industrial concentration
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by January 1970.” All leading party officials
have been ordered to “assist industrial con-
centration clubs In person.” Top leaders of
the party will assume responsibility for varl-
ous industries. By April 1970 the “concentra-
tion" is to be rolling.

Obviously the party has been directed by
the “American Desk™ of the Soviet's Central
Committee to get swinging. And just as ob-
viously the party cannot produce the kind of
industrial mass base which almost gave it
control of the CIO in the late '30s and
early "40s.

But it can disrupt. It can send small cadres
onto the picket lines to provoke violence.
It can provoke police reaction as strike after
strike wave hits thousands of plants. It
can “image" America as a land where the
police “shoot down the workers.,” It can pro-
vide its fraternal parties abroad with anti-
American propaganda that could inflict deep
political hurt on our friends during elections
being fought by forces friendly to the U.S.
from Santiago, Chile, to Ceylon—from Paris
to Singapore.

You can be sure, Moscow always gets its
money's worth.

ESPIONAGE AND COUNTERINTELLIGENCE

Reports from a host of reliable FBI sources
clearly indicate no letup on the part of the
Communist countries in their intelligence
attacks against the United States for the
purposes of penetrating our national defense
interests. As all Americans know, it is the
intent and objective of Russia and the other
Communist countries to spread their brand
of the Communist system wherever possible.

The coverage and thwarting of these for-
eign intelligence activities have over the
years resulted in a steadily increasing work-
load for the FBI,

SOVIET UNION AND OTHER COMMUNIST
COUNTRIES

Bases for the intelligence operations of the
Communist bloc continue to be their official
establishments including their diplomatic
establishments and their delegations to the
United Nations. The intelligence services of
the Communist-bloc countries continue to
make full use of all of these as a cover for
their operations. Many of the officlals as-
signed to these establishments are actually
intelligence officers engaged in the clandes-
tine directlon of intelligence agents and
sources in our country.

In carrying out their aims we find the
Communist intelligence services attempting
to penetrate such key U.S. agencies as the
FBI, CIA, State Department, and Department
of Defense,

BOVIET-ELOC OFFICIAL PERSONNEL

The official personnel of the Sovlet-bloc
countries openly in this country play an
important role in this vast intelligence-gath-
ering operation. The number of officlal per-
sonnel of the Soviet bloc here on April 1,
1969, totaled 2,537, including dependents.
Some idea of the number of intelligence per-
sonnel involyved can be obtained from the
fact that a Soviet defector has stated that
7080 percent of all personnel assigned to
Soviet diplomatic establishments work in the
intelligence field.

This chart shows the total Soviet-bloc
official personnel in this country on July 1
for the years 1963 through 1968 and the cur-
rent complement here on April 1, 1869. It
also illustrates the fact that over the years
the number has increased substantially.

Most of the official personnel of the Soviet
bloc in this country are from Russia. This
chart gives a breakdown by countries of the
Soviet-bloc official personnel in the United
States as of April 1, 1969.

In addition to the officials, there are those
deep-cover intelligence agents operating in
our country who have no ostensible connec-
tion with their foreign principal. Once a
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deep-cover agent has gained entry to our
country, he easlly becomes assimilated into
our vast population under an assumed iden-
tity. His detection and identification at this
point become a counterintelligence problem
of extreme magnitude.

CUBA

Since Fidel Castro established a Commu-
nist beachhead in Cuba in 1859 he has from
that point forward spared no effort to ex-
pand the Communist takeover to the re-
mainder of Latin Amerlca. As a result,
Cuba represents the greatest potential threat
to peace in the Western Hemisphere. In this
regard, Castro has not only publicly sup-
ported open rebellion by Communist-led
groups in most of Latin America, but he has
supplied men, materiel and logistical sup-
port in a further effort to overthrow exist-
ing democratic regimes in Latin-American
countries.

Significantly, in addition to the training of
guerrillas for the exportation of Castro’s rev=
olution to other Latin-American countries,
information has come to our attention that
Negroes are being trained in Cuba for in-
filtration into the United States. This is par-
ticularly important when viewed in the light
of open support given during several recent
international Communist conferences held in
Havana to the concept of armed insurrection
by black power advocates and other black ex-
tremist groups in the United States.

Since Castro took over Cuba in 1959, over
400,000 Cubans have left their homeland for
refuge in the United States, the flow since
December 1065 having been at the rate of
over 3,700 a month, This adds to our work in
two areas. On one hand, many of the refugees
carry on activities to overthrow Castro. These
activities have ranged from the bombing of
Cuban establishments as well as establish-
ments of countries carrying on trade with
Cuba, to sea and alr attacks against the
Cuban mainland. This continued militancy
necessitates our keeping track of Cuban ref-
ugee activities and conducting appropriate
investigations where there are indications
that Federal statutes have been violated.

On the other hand, the possibility of Cuban
intelligence agents being infiltrated into this
country through the refugee stream is al-
ways present and requires continuing in-
vestigative attention.

Cuba, of course, as in the case of other
Communist bloc countries, relles heavily on
its only diplomatic establishment In the
United States, the Cuban Mission to the
United Nations in New York City, to serve as
a legal base of operations for clandestine
intelligence gathering activity.

CHINA

The potent threat to our national security
by Red China still exists, In fact, the
blatant, belligerent and illogical statements
made by Red China's spokesmen during the
past year leave no doubt that the United
States is Communist China’s No. 1 enemy.
This bitterness towards the United States and
other Western countries—even the Soviet
Union—is a factor in Red China’s ambition
to equal other major powers economically,
militarlly and, especially, in scientific en-
deavors.

This Red Chinese goal has resulted in Chi-
nese Communist intelligence activities In this
country, overt as well as covert, to obtain
needed material, particularly in the scientific
field.

In one clandestine effort in 1967, which we
thwarted, a Chinese American attempted to
send electronic equipment to Hong EKong by
way of Canada, This Chinese American
headed an electronic company in the United
States and the components involved, which
could have been used In aerospace research,
missile tracking, and radar, were sent to a
Hong Kong businessman, temporarily in
Toronto, Canada. Based on information fur-
nished by the FBI, he was arrested by Cana-
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dian authorities in Toronto for making a false
customs declaration, the electronics compo-
nents being declared as replacement parts
for printing machines. He was convicted and
served a 60-day sentence.

We are being confronted with a growing
amount of work in being alert for Chinese
Americans and others in thls country who
would assist Red China in supplying needed
material or promoting Red Chinese propa-
ganda. For one thing, Red China has been
flooding the country with its propaganda and
there are over 300,000 Chinese in the United
States, some of whom could be susceptible
to recruitment either through ethnic ties or
hostage situations because of relatives in
Communist China,

In addition, up to 20,000 Chinese immi-
grants can come into the United States each
year and this provides a means to send il-
legal agents into our Nation. There are ac-
tive Chinese Communist sympathizers in
the Western Hemisphere in a position to aid
In operations against the United States.

The Chinese Communists do not have a
legal base In the United States from which
to conduct Intelligence operations. In
Canada, however, there is an office of the
New China News Agency which poses as a
legitimate news-gathering organization. Ac-
tually, its real function is to serve as a base
for Red Chinese propaganda activity.

A growing problem which threatens to
place a heavy burden on our investigative
resources concerns the approximately 40,000
Hong EKong based Chinese seamen, many
actually residing on the China mainland.
We are aware of situations where they have
served as couriers in intelligence operations.
There have also been instances of mutinles
on foreign ships by Chinese crews waving the
book “Quotations From Chairman Mao Tse-
tung.”

Of the 40,000-odd crewmen, on any given
day three-fourths of them are on vessels
throughout the world. Bome 27,000 of the
total crew complement are members of the
Chinese Communist-dominated Hong Eong
Seamen’s Union. In respect to the United
States, there are thousands of entrles made
by these crewmen into the United States
cities each year when thelr ships dock here.
Although it 1s not necessary for a seaman
to desert ship to perform an intelligence as-
signment, it is noted that there were over
T00 desertions by Chinese crewmen in the
United States In fiscal year 1967, and this
accounted for more than 80 percent of the
total desertions by Chinese crewmen
throughout the world during that year. It is
significant to note that desertions by Chinese
crewmen jumped to some 930 during the fis-
cal year 1968,

SOVIET ESPIONAGE ACTIVITIES

Mr. Lrescome, Mr. Hoover, I believe 1t would
be very helpful if you could discuss with
the subcommittee what is occurring in the
area of what I am sure are continuing efforts
of the Soviet Union to obtain U.8. industrial
information, secrets, data and so forth, and
how should the U.S. businessmen handle
situations where they come in contact with
Soviet representatives?

Mr. Hoover. There has never been any les-
sening in the Soviet effort to cultivate Amer-
ican businessmen and obtain from them in-
dustrial data and trade secrets, Now soclally
aggressive, the Soviets push themselves upon
their targets in the business world with
varied gestures of friendship. It is important
for all businessmen to recognize that the
“friendly” Soviet, buying drinks and dinners
and expensive gifts, is a potential threat. I,
of course, recognize that there are legitimate
business dealings between Soviet-bloc officlals
and American firms, The FBI is not interested
in such dealings, The FBEI is interested, on
the other hand, in those Soviets who abuse
their presence In our country and try to
buy, steal or otherwise obtain our secrets.
Businessmen suspecting Soviet acquaintances
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of such activity should immediately advise
the FBI.

Mr. Lirscoms. How active is the Amtorg
Trading Corp., the Soviet trading organiza-
tion, at this time in establishing or attempt-
ing to establish relations with business con-
tacts to carry on its activities, including in-
dustrial espionage, in the United States?

Mr. Hoover. The Amtorg Trading Corp.
continues to be used by the Soviet intelli-
gence services as a cover for placing intelll-
gence personnel in the United States. The
case of the Soviet, Igor A, Ivanov, is In
point. Ivanov, here as an Amtorg employee,
was sentenced in 1964 to 20 years' imprison-
ment for conspiracy to commit espionage.
He remains free on $100,000 cash bail, put
up by the Soviet Government, while his case
is being appealed. Soviet trade representa-
tives here with Amtorg have legitimate cover
to travel and meet Americans. They have
great freedom for esplonage, and, as the
Ivanov case Iillustrates, make use of it
against us.

Mr, Lrescoms. What about Soviet espionage
activities carried on through cultural ex-
change programs and similar activities in
which the Communist Party may be ac-
tive? How serious is the problem?

Mr. Hoover. The intelligence agencies of
the SBoviet Unlon do, of course, use the cul-
fural exchange programs to infiltrate in-
telligence personnel into our country. The
Soviet diplomat, Valentin Revin, who was
expelled from our country in 1966 for his
esplonage activities, 1s the best example.
He first entered the United States in 1958
as an exchange student and was here 1 year.
He came back in 1963 to the Soviet Em-
bassy. The espionage mission which led to
his expulsion involved efforts to obtain sen-
sitive information about our space program
from an American businessman. There is
no doubt Revin was from the beginning,
from his student exchange days, here to
prepare himself for his intelligence work.

Insofar as the Communist Party is con-
cerned, each member is politically motivated
to assist the Soviets In every way. For years
I have warned of the danger of the Commu-
nist Party. My concern stems from the fact
that its members are ideologically orlented,
not to the United States, but to the US.S.R.
The problem remains a very serious one for
all of us.

Mr. ICHORD. Mr. Chairman, I yield
to the distinguished gentleman from
Texas (Mr. EcKHARDT) 5 minutes.

Mr. ECEKHARDT. Mr. Chsairman, I
wish it were possible when dealing with
a problem upon the broad aspects of
which we can all agree that we could
hammer out a piece of legislation that
would satisfy both the interests of na-
tional security and the right of an in-
dividual to due process.

I like to think we have moved in that
direction under the able chairmanship of
the chairman of this committee.

At the proper time I shall attempt to
get the committee to consider favorably
an amendment which I believe would rec-
ognize these two interests and would
bring judicial due process into this en-
tire field. The amendment I have and
which I will offer later is very much in
line with the questions and the discourse
between myself and the gentleman from
Missouri. I shall, of course, supply him
with a copy of the amendment, as well
as supplying the minority side, prior to
the time that it is offered.

Mr. ICHORD. Mr. Chairman, if the
gentleman will yield, I was going to ask
the gentleman to do that since I have
not seen a copy of the amendment and it
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is very difficult to pass upon the merits
of the amendment on the spur of the
moment here on the floor.

Mr. ECKHARDT. Surely, I certainly
understand that.

My concern is as to page 3 of the bill,
where the act of subversion is defined.
The language goes something like
this and I shall partly quote and partly
paraphrase this because it is a long and
difficult sentence.

The term “act of subversion” is any
act which causes or would tend to cause
damage to the services of a facility with
the intent to effect any plan which is
promoted by one of the subversive or-
ganizations.

Now if this test is subjected to careful
serutiny and cross-examination with re-
spect to the accusations against the in-
dividual, the test may be adequate. If
not, however, a difficult question to de-
cide is whether or not, for instance, an
innocent strike with the intent to shut
down an aluminum plant, for instance,
does in fact effect a purpose which may
be joined in by those who are not so
innocent. And without an opportunity
for cross-examination and without an
opportunity for a court to determine the
scope of consideration of the facts, it
would be quite easy to convict an in-
dividual and exclude him from the prem-
ises and therefore denying him his job,
when his action was wholly innocent
but coincided with activity for a wrong-
ful purpose.

I am not here attacking the standard
that has been stated here because I think
that many shortcomings of a standard
can be corrected if due process is afforded
and there is a winnowing out through a
court’s action precisely what the stand-
ard means.

But on the other hand, if a depart-
ment head gets a final determination of
whether or not the facts placed in evi-
dence against the individual are consid-
ered, and the only place that an indi-
vidual gets to bring his case up on a
review of the appropriateness or inap-
propriateness of the action is long after
the event, then a character is assassi-
nated; and the act is corrected some-
time, so far in the future, that the rem-
edy then is wholly inadequate.

What I desire to do is to apply the
judicial process within 30 days after the
exclusion. I am not saying by this that
Federal authorities may not immedi-
ately deny access to the sensitive facili-
ties. They may do that. But within 30
days they must afford due process with
cross-examination, unless the determi-
nations contained in section 2 of para-
graph (b) of, I believe, section 407, those
determinations, those excepfions, are
approved and defined, and the process
is advocated by a court exactly in the
same manner that the court would
go about the problem in a pretrial
procedure.

Mr. ASHBROOK. Mr. Chairman, I
vield 5 minutes to the gentleman from
California (Mr. W1GGINS).

Mr. WIGGINS. Mr. Chairman, the
pending bill is, I am convinced, worthy
of the support of those of my colleagues
who are fearful that it may interfere with
constitutional guarantees.
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I reach this conclusion after a careful
consideration of the contrary views of
others, particularly the distinguished
gentleman from Ohio (Mr. STOKES).

It is especially incumbent upon us to
study this measure with care. Prior,
hastily drafted, legislative efforts to reg-
ulate employment in Defense facilities
by those dangerous to national security
have been overturned by the Supreme
Court. The immediate reaction by the
press and a large segment of public opin-
ion was that the Supreme Court, pre-
dictably, had authorized the employment
of Communists in defense plants. Such
a characterization of the decision in the
Robel case was grossly inaccurate.

Nevertheless, the view is widely held
and the reputation of the Court has suf-
fered accordingly.

The Congress, not the Court, was re-
sponsible in this case for the erosion of
public confidence in the Federal judi-
ciary. A regrettable lack of precision in
legislative draftsmanship forced the
Court to its holding in Robel.

We must exercise particular care not
to repeat the same error today.

Words are not capable of absolute
specificity when defining concepts as in-
herently vague and imprecise as the “na-
tional security” and the infinite ways in
which it may be jeopardized. But words
are our only tools. Under all of the cir-
cumstances, I am convinced we have
done a constitutionally acceptable job,
given the tools available.

The general format of the legisla-
tion is that access to specific sensitive
areas of designated defense facilities
shall be made available to individuals
only if “clearly consistent with the na-
tional defense interest.” Broad investi-
gatory power is necessary and has been
granted. Reasonable protection to em-
ployees and potential employees grant-
ing a hearing, procedural safeguards,
and to a review of the results of that
hearing are accorded. Any limitation on
the full disclosure of information and the
production of witnesses reflects the real-
ity that the very issue involved is the se-
curity of the Nation.

The problems of an improper delega-
tion of legislative authority to the Seec-
retary of Defense, which troubles Mr.
StoKES, has been handled realistically in
my view. Clearly, the intent of the law is
to protect defense facilities. It is not
possible to enumerate all such facilities.
Section 404 sets a commonsense stand-
ard which should pass constitutional
muster.

Also, the broad language, “clearly con-
sistent with the national defense in-
terests,” troubles some. It is the national
defense which we have the constitutional
authority and duty to protect. Section
404(a) as supplemented by statutory defi-
nitions, is a reasonable legislative effort,
in a difficult fleld, to be specific.

It has been a further source of con-
cern to some that the definition of an
“act of subversion” is sufficiently broad
to encompass certain lawful activities,
such as a peaceful demonstration which
results in “damage to production” of a
defense facility engaged in with a certain
requisite intent.

It must be remembered that this bill
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does not prohibit any such lawful con-
duet, unfortunately designated an “act
of subversion.” It merely declares that
the national interest requires that highly
essential defense production be protected
against such activities even though law-
ful, and the Secretary of Defense may
consider such fact in designating defense
facilities and determining access there-
to.

Finally, Mr. Chairman, it must be ad-
mitted that this bill or any other may
be unconstitutionally applied by over-
zealous administrators. There is no way
for a legislative body to protect its acts
from maladministration so long as any
discretion is granted under the act. It
is to correct such abuses that the courts
exist, and we should not assume their
inability or unwillingness to act promptly
in appropriate cases.

Although I intend to support construec-
tive, perfecting amendments, under all
the circumstances, Mr. Chairman, I sup-
port the bill as reasonable effort fo pro-
tect defense facilities and urge its pas-
sage.

Mr. ICHORD. Mr. Chairman, I yield
10 minutes to the gentleman from North
Carolina (Mr. PREYER).

Mr. PREYER of North Carolina. Mr.
Chairman, I rise in support of the bill,
and I address my remarks primarily to
my good civil libertarian friends and to
disturbed liberals in the House.

Security is like liberty in that many
are the crimes that have been committed
in its name, Because there have been so
many abuses in security programs in the
past, there is great resistance on the
part of civil libertarians and liberals to
enact legislation in the national security
field. Yet there is no group that ought
to be more concerned or which benefits
more from the ground rules of our Bill
of Rights under which anyone can freely
criticize those defects in our society—
and that is the liberals’ business—there
is no group who ought to be more con-
cerned therefore that these ground rules
are not abused.

In America we give our enemies a head
start, and properly so, but we do not want
to give away the race to them. In the last
political campaign, it seems to me the
liberals and civil libertarians allowed the
issue of crime to be taken away from
them by the conservatives. So I think
the issue of national security would be
taken away from them, and by those
who would not always be so tender about
the rights of individuals as the ecivil
libertarians would like.

Why should the devil be given all the
best tunes? Why should the civil liber-
tarians not be as heavily involved in the
important issues of crime and of national
security as in many other aspects of
our life?

Some of my civil libertarian friends
have muttered darkly about the shades
of Joe McCarthy returning if this bill
is passed. I think the civil libertarians
ought to be especially sensitive to the
source of McCarthy’s support, which was,
it seems to me, the public concern about
the apparent indifference to national
security on the part of the administra-
tion that was then in power.

I am not arguing that liberals should
not be quick to attack abuses in security
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programs. This is a sensitive area, and
abuses are very easy. But I am arguing
that they should recognize that such pro-
grams are necessary even if they regard
it as an unpleasant necessity, and that
they ought to be taking the lead in fram-
ing the programs and in administering
the programs, I welcome the contribution
from the gentleman from Texas (Mr.
EckrARDT) along this line.

Sidney Hook stated:

A liberal attitude is necessary for the rea-
sonable administration of a security pro-
gram. Just as only those who love children
can be trusted to discipline them without
doing psychological harm, so only those who
love freedom can be trusted to devise appro-
priate safeguards without throttling inde-
pendence or smothering all but the mediocre
under blankets of regulations.

Mr. FRASER. Mr. Chairman, will the
gentleman yield for a question?

Mr. PREYER of North Carolina. I yield
to the gentleman from Minnesota.

Mr, FRASER. Mr. Chairman, I want to
say at the outset I am impressed with
both the skill and the ability which the
gentleman brings to the subject matter
and the kind of statement he has made so
far.

I wonder, however, what the gentle-
man’s response is to the statements which
appear in the committee report in the
submissions by the Department of Justice
and the Department of Defense, which
suggest that neither the Department of
Defense nor the Department of Justice
found any compelling need for this
legislation?

They said that the present program
was working satisfactorily. Why is it we
cannot let matters stand that way? Why
can we not let their satisfactory pro-
gram go on and avoid some of the com-
plications which some of us feel this
legislation does bring to the problem?

Mr. PREYER of North Carolina. That
is a good question. It does not apply, of
course, to the vessel and screening pro-
gram, for one thing.

The Departments expressed the gen-
eral belief that they were doing a good
job in carrying out the program which
they have been conducting for some 9
years. Really, this bill just authorizes
them officially to continue to do what
they have already done.

They, naturally, think they are doing
a good job, but there are some specific
things which are gained by this legisla-
tion. There are gains which apply to
the individual as well as to the agency.

For example, the agencies, the De-
partment of Defense and the Depart-
ment of Transportation, at the moment
do not have the authority to compel the
production of evidence. They cannot
subpena witnesses. This is a drawback
to the person involved as much as if is
to the agency.

So there are some practical effects of
that kind.

Mr. FRASER. But is it not true they
did not ask for this legislation?

Mr. PREYER of North Carolina. I am
not sure whether they asked for it or
not. I would have to let the chairman re-
spond to that question.

Mr. ICHORD. Mr. Chairman, will the
gentleman yield?
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Mr. PREYER of North Carolina. I
vield to the gentleman from Missouri.

Mr. ICHORD. I would refer the gen-
tleman to the position of the Defense
Department. The Defense Department
did favor the industrial defense program
that is aimed at barring subversives from
sensitive positions in defense facilities.

It is true, as the gentleman stated, that
the Department of Justice sald, as to
the industrial security program, there
was a program being operated under
Executive Order 10865. The gentleman
from North Carolina has stated that this
has deficiencies.

If the gentleman is interested in pro-
tecting the rights of the individual, he
would be interested in giving the indi-
vidual compulsory subpena process in
order to protect his rights.

Actually, I believe we lean more toward
protecting the rights of the individual
by laying down this legislative base
rather than the security interests of the
Nation. Would not the gentleman from
North Carolina agree with that generali-
zation?

Mr. PREYER of North Carolina. I be-
lieve that would be accurate.

Mr. FRASER. I thank the gentleman.
I will not take more time now. I have
some other questions we can pursue
later.

Mr. NEDZI. Mr. Chairman, will the
gentleman yield?

Mr. PREYER of North Carolina, I
yvield to the gentleman from Michigan.
Mr. NEDZI. I thank the gentleman.

Pursuing the question raised by my
colleague from Minnesota, could the gen-
tleman clarify for the Committee just ex-
actly what this bill does do, except for
the hearing requirements the chairman
referred to, which is not presently al-
lowed, or what it does forbid which is not
presently forbidden? How does it change
existing law and the President's author-
ity?

Mr. PREYER of North Carolina. It
reinstates one program which has been
defunct, the vessels and ports program.

Mr. NEDZI. Is not the President au-
thorized to institute this program with-
out this legislation?

Mr. PREYER of North Carolina. There
is a question whether he is or not.

Mr. NEDZI. Has the Justice Depart-
ment made any report on this?

Mr. PREYER of North Carolina. On
the question of whether the President
has authority?

Mr. NEDZI, As to whether the Presi-
dent has authority to do this.

Mr. PREYER of North Carolina. I be-
lieve their report on this was that there
is a question whether he would be able
to or not. The President feels he has that
authority. The gentleman is correct in
that particular.

Mr. ICHORD. Mr, Chairman, will the
gentleman yield for a eclarification?

Mr, PREYER of North Carolina, I
yield to the gentleman from Missouri.

Mr. ICHORD. I would point out to the
gentleman from Michizan that there is
presently being operated a security pro-
gram under Executive Order 10885,

Now the Department of Justice be-
lieves that the Executive has the inber-
ent authority without legislation to op-
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erate this program. Personally I do not
agree entirely with the Department of
Justice. I think the case of Green against
McElroy, which was decided in the year
1959, did cast doubts upon the validity
of important aspects of the industrial
security program, with regard to access
to classified information, because a legis-
lative base has not been laid down. How-
ever, the Remenyi case could have
reached the Supreme Court where that
issue would have been directly raised, but
the Supreme Court just the other day
denied certiorari.

Mr. NEDZI. What change does the
gentleman see happening if this bill be-
comes law?

Mr. ICHORD. There are many changes.
First of all, there is no industrial defense
program being operated at all at the
present time.

Mr. NEDZI. This bill does not man-
date one.

Mr. ICHORD. No. The bill does not
mandate one, but it authorizes the Presi-
dent to set it up.

Mr. The gentleman agreed
that the Department did not think it was
necessary.

Mr. ICHORD. No, the Department
does not agree. The gentleman is in
error on that. The gentleman has in
mind the statement of the Department
of Justice to the effect that it did not
consider there was a compelling need for
the industrial security program as one
was being operated without legislation
under what is considered the inherent
power of the President.

The CHAIRMAN. The time of the gen-
tleman from North Carolina has expired.

Mr, ICHORD. Mr. Chairman, I yield
the gentleman 3 additional minutes.

Mr. PREYER of North Carolina. This
bill, then, and the whole screening pro-
gram deals with a sensitive area. which
is, how do we distinguish between dis-
senters or heretics, whose criticism of
society is essential to the health of it,
and the secret enemies of democracy, the
conspirators who are playing outside the
rules of the game and who are not simply
dissenters or heretics.

There is no such thing as absolute se-
curity or absolute safety any more than
there is such a thing as absolute safety
on our highways. The man who drives too
slowly endangers the liberty of others.
So here the problem is not absolute
security but the question of achieving
more and better security in meeting spe-
cific hazards in the particular area of
risk and uncertainty and meeting them
in such a way that we do not lose more
by the methods we use than we gain by
the disasters we prevent.

It is a question of striking a balance
between two legitimate demands—the
demands of national security and free-
dom of the individual.

Does this bill do that? Let me take a
specific example. The fear—and it is a
proper one—of all civil libertarians is
that such a bill opens up the possibility
of a witch hunt. That it will catch un-
popular pecple and ideas in its net along
with subversives.

Now, how does this bill handle this
problem? Take the specific example of
whether it would bar a worker employed
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in a defense industry because he took
part in peaceful picketing of a chemical
company in protest of its manufacture
of napalm. This example was used in the
dissent. As I understand the bill, the
answer to that question is, “No, it would
not.” Only picketing which caused inten-
tional damage or injury to a defense fa-
cility and which was done with subver-
sive intent can be considered in granting
clearance. When I say ‘“‘considered” it
is not automatic that clearance would be
denied on the basis of that. It is one of
the factors you consider. The subversive
intent with which the picketing must be
done is spelled out in four ways in the
bill. It must be done with the intent,
first, to impair national defense; second,
advantage a foreign power; third, preju-
dice the security of the United States
against its enemies; or fourth:

The CHAIRMAN. The time of the
gentleman has again expired.

Mr. ASHBROOK. Mr. Chairman, I
yield the gentleman from North Caro-
lina 5 additional minutes.

Mr. ECKHARDT. Mr. Chairman, will
the gentleman yield?

Mr. PREYER of North Carolina. Yes,
sir.

Mr. ECKHARDT. I am very interested
in what the gentleman was saying at the
end of his discussion and I am glad that
additional time has been allocated to
him because I think this subject should
be gone into very thoroughly.

As I read section 5 on page 3 it is di-
rected toward someone who desires to ef-
fect a plot or plan for a bad purpose;
that is, for a subversive purpose. But it
would appear to me that the only intent
required in order to find a person en-
gaged in subversion is to find an intent
to effect a plan. It would seem to me that
the case of the strikers at the chemical
plant which might effect the shutfing
down of the plant which existed is in jux-
taposition to the intent of those who
want to disrupt the Government in its
activities at that plant.

What is the gentleman’s view with re-
spect to this point?

Mr. PREYER of North Carolina. I
think I see the gentleman’s point and I
think it is a very good one. It is certainly
not the intent of this act that the in-
nocent picketer’s action would be tainted
by association with a subversive picketer
or by joint union action which would
make it appear that he would meet the
requirement of subversive intent. I think
the gentleman’s point is well taken and I
will state to the gentleman that I will fol-
low with interest his amendment al-
though I have not had an opportunity to
read it.

Mr. ECKHARDT, Mr, Chairman, if the
gentleman wil] yield further, I tend to
agree with the gentleman. I think the
question urged here is perhaps a forced
one. The key is that if intent is to be
considered with precision it may be nec-
essary to get a court to determine it and
it may be necessary to bring out certain
documents at some place where the facts
are being developed in order to establish
that fact in its initial phases.

Mr. PREYER of North Carolina. I
think we are after the same point. Per-
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haps, we are approaching it from a differ-
ent angle.

Let me inquire briefly into one other
example. Can you inquire into a person’s
reading habits? Can we inquire into his
beliefs concerning civil rights, for ex-
ample, under this bill?

Well, section 405(¢c) does use some
broad language. It says that the Presi-
dent may set up a screening program
which authorizes inquiry into “behavior,
associations, facts and conditions, past
or present.” Those words sound very
sweeping indeed, but these inguiries can
only be made under criteria established
by the President and the inquiries must
be relevant to the criteria. Now, “rele-
vant” is a word which carries a legal
meaning. For example, let us say that the
criteria established by the President for
access fo vessels, for example, is “ad-
vocacy of the overthrow of the Govern-
ment by unconstitutional means”—that
happens to be one of the criteria under
the old Magnuson law. Now, it is not
“relevant” to that determination to ask
a person about his reading habits or
whether he is a member of the NAACP or
something of that sort under that eri-
teria. So, the requirement of relevance is
a restricting provision and wide-ranging
inquiries are not authorized. If there is
abuse there is recourse to the courts. It
is better that the courts determine the
limitations of the program on a case by
case basis rather than trying to set out
elaborate detail or inflexible rules in the
legislation. This is the pattern which this
bill follows.

Mr. ICHORD. Mr. Chairman, at that
point, if the gentleman will yield, I wish
to take this opportunity to compliment
the gentleman in the well for the excel-
lent statement he is making.

_He is one of the outstanding constitu-
tional lawyers of this House, a former
member of the Federal district court,
and I personally, as chairman of the
committee, want to thank the gentleman
for the many hours of work he has done
in sitting down with the committee and
in going over this legislation, word by
word, and section by section. I not only
wish to compliment the gentleman for
the statement he is making, but espe-
cially for the work that he has done,
and the contributions that he has made.

The CHAIRMAN. The time of the gen-
tleman from North Carolina has again
expired.

Mr. ICHORD. I yield 1 additional min-
ute to the gentleman from North Caro-
lina (Mr, PREYER).

Mr. Chairman, I would also point out
in the discussion the gentleman from
North Carolina has just carried on in
regard to inquiry into political ideas and
political beliefs, that I agree with the
gentleman that this is not permitted by
the terms of the bill. I would also refer
to the members of the committee to
page 23 of the report where it is made
clear that political ideas and political
philosophies are not a legitimate area of
inquiry. I will read from page 3, begin-
ning in line 8:

It does not relate to the generally frult-
less, unreliable, and objectionable inquiry
into what he "belleves.” Inferences are to be
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drawn only from what he actually does and
says, although, of course, he may, under
appropriate circumstances, be accorded the
privilege of himself volunteering such infor-
mation as may elucidate conduct otherwise
objectively manifested.

The CHAIRMAN. The time of the gen-
tleman from North Carolina has again
expired.

Mr. ICHORD. Mr. Chairman, I yield 1
additional minute to the gentleman from
North Carolina (Mr. PREYER).

Mr. PREYER of North Carolina, Mr.
Chairman, since the gentleman raised
a question about the constitutionality, I
wish to say that I am not an expert in
this field, and perhaps the Washington
Post is right, and that the bill is “gro-
tesque and dangerous,” to quote them.
Maybe I do not understand it, but ap-
plying commonsense to it, it seems to me
reasonable, and it seems to me consti-
tutional.

Difficult constitutional guestions are
going to arise under this bill; they will
under any security program, but they
will arise not from the bill itself but
from the way in which the program is
administered.

Now, the delegation of authority in
this bill is broad enough so that regula-
tions can be drawn under it that are
unconstitutional, and I do not see any
way to avoid that, and we have the
courts as a recourse against this, But I
believe that on the whole the bill strikes
a fair balance between the rights of the
individual and the national security. We
should not let examples of stupidity and
folly in the administration of these pro-
grams in the past prevent us from taking
steps to thwart the systematic efforts by
our enemies to undermine our free insti-
tutions.

The CHAIRMAN. The time of the gen-
tleman from North Carolina has again
expired.

Mr. ASHBROOK. Mr. Chairman, I
yield myself such time as I may consume.

Mr. Chairman, there are many points
that can and probably should be made
in support of this bill. I will direct myself
to such of those that relate to points
which have been raised by some of the
opponents of this bill. In particular, the
theory has been presented that since
the executive branch of the Government
does indeed have some program in effect
at the present time, we need therefore
not look legislatively into this area, it is
already taken care of.

I would say, first of all, this iz a spu-
rious argument. Second, it is not valid
constitutionally. If you research the
cases relating to the executive usurpation
of authority that is delegated to the
legislative you will find a rather steady
stream of eases which indicate the Chief
Executive in fact does not have the au-
thority to act in areas where the Con-
gress specifically is mandated the au-
thority under the Constitution.

Take just one case, which is not so old.
In 1948, by a 6-to-3 decision, the Su-
preme Court clearly indicated in very
definite language that the Chief Execu-
tive did not have the authority to seize
the steel mills in absence of specific right
given to the Executive by the Congress.
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Let me read to you just one statement
that equally well applies to the defense
facilities bill, and I quote from the 6-to-3
decision:

Authority to issue such an order in the
circumstances of the case was not deductible
from the aggregate of the President's execu-
tive powers under Article II of the Constitu-
tion; nor was the order maintainable as an
exercise of the President's powers as Com-
mander in Chief of the Armed Forces. The
power sought to be exerclsed was the law-
making power, which the Constitution vests
in the Congress alone.

It is very clear that the power we are
talking about here is one that very
clearly vests in the Congress alone. The
fact that the President’s Executive order
has not been challenged does not neces-
sarily mean that at the present time the
Supreme Court would uphold it.

The pivotal proposition in the famous
Youngstown steel case as a matter of fact
was that inasmuch as the Congress could
have ordered the seizure of the steel
mills, and did not, the President had no
power to do so without prior congres-
sional authorization.

I think exactly the same situation is
maintainable here—inasmuch as the
Congress can act but has not—that this
does not give the President, even as the
Supreme Court indicated, under his
broad powers as Commander in Chief—
does not necessarily give the Chief Ex-
ecutive the authority or the right to act.

So I think to start out with that as-
sumption simply because the Chief Ex-
ecutive has under Executive order set out
some effort in this area that we should
not therefore move in, is in the first place
dead wrong, in my opinion, because the
Constitution clearly gives to this branch
of the Government, the Congress, the au-
thority to act.

So I think quite opposite of the point
that was raised by the gentleman from
Minnesota (Mr. Fraser) —auite opposite
of this fact—we not only are constitu-
tionally mandated to act but in effect,
as legislators dealing with the field of
legislation, we feel we should act.

Again looking at the history that has
been built up over the last 10 or 15 or 20
vears in an effort to honestly try to re-
solve the difficulties in this area, I would
take you back, to an act of the U.S. Con-
gress—the 84th Congress, under Public
Law 304, recognizing this problem and
setting up a Commission on Government
Security.

The Commission on Government Se-
curity was established by the Congress
consistent with the legislative power to
which I have just referred and not by
the executive—but by the legislative.

The Commission on Government Se-
curity was established by Congress in
1955 to study the many laws, Executive
orders, regulations, and so forth, in-
tended for the protection of national se-
curity. In addition, the Commission was
mandated to establish fair, uniform, ef-
fective and realistic measures to safe-
guard both the national security and the
rights of individuals. Headed by Mr.
Lovd Wright, former president of the
American Bar Association, with Senator
JoEN STENNIS as Vice Chairman, the
Commission included my colleague, the

CONGRESSIONAL RECORD — HOUSE

gentleman from Ohio (Mr. McCuULLOCH),
Senator Norris Corron, and the late
Chairman Francis Walter. Broken down
into four subcommittees, the Commis-
sion began its operation in January
1956, and submitted its report to the
President and Congress on June 21, 1957,
one and a half years later.

A Citizens Advisory Committee was
established as the work of the Commis-
sion progressed to obtain the views of
private citizens who were experienced
in many of the problems facing the
Commission. On the committee was our
colleague, Congressman Louis WYMAN,
then president of the National Associa-
tion of Attorneys General, Dr. Lee Du-
Bridge, now with the present administra-
tion, Irving Ferman, of the American
Civil Liberties Union, W. C. Daniel, com-
mander of the American Legion, Cmdr.
Cooper T. Holt of the VFW, to name but
a few.

In general, the membership of the
committee was drawn from all parts of
the Nation, and comprised prominent
educators, industrialists, -clergymen,
scientists, newspapermen, State officials,
attorneys, jurists, and representatives
from both labor and management. Some
1,600 letters were written by the Com-
mission to individuals and to labor, in-
dustrials, and other organizations having
special interest in the Federal security
programs soliciting information, advice,
and suggestions.

I think it is fair to say that the Com-
mission on Government Security was the
most comprehensive, thorough, and
widely based effort in recent times to re-
view the many facets of Federal security
matters.

The House Committee on Internal
Security had the benefii of hearing Mr.
Loyd Wright, the Chairman of the Com-
mission on Government Security, who
testified on this legislation, the bill now
under consideration. Mr. Wright in his
testimony offered certain suggestions and
stated:

I am fully in accord with the purposes set
forth in the bill. T belleve it is constitu-
tional as prnposed.

In addition to Mr. Wright, Mr. Stan-
ley J. Tracy, an Assistant Director of
the FBI for 13 years prior to his retire-
ment in 1954 and later an associate
counsel of the Commission on Govern-
ment Security, also testified before the
committee. Mr. Tracy stated:

The Commission on Government Security
staff went not only into the security pro-
grams themselves, but into the history and
the need for those programs. The Commis-
sion determined that we did desperately
need legislation in this field.

Needless to say, the need for legisla-
tion still exists today, for although legis-
lation was introduced in the ensuing
years after the Commission’s report,
none was ever enacted.

For those who might feel that Con-
gress lacks the constitutional basis fo
initiate an industrial security program,
the Commission on Government Secu-
rity provided ample legal proof to the
contrary. I insert in the Recorp at this
point that section of the Commission’s
report which deals with the constitu-
tional basis of the program:
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CONSTITUTIONAL BASIS OF THE PROGRAM

Aside from questions as to the statutory
basls' of the industrial security program,
serious questions have been ralsed as to
whether Congress has the constitutional au-
thority to enact legislation authorizing an
Industrial security program, particularly
where such a program provides for the ex-
clusion or removal of designated employees
of private defense facilities from those jobs
in which they have access to classified in-
formation or material. Such questions do
not, however, attack the constitutionality of
the four statutes and the Executive order
discussed above as supplying the legal basis
of the industrial security program, for, as
was emphasized above, these statutes and
the Executive order do not deal directly with
the subject of an industrial security pro-
gram nor do they expressly authorize such
& program.

Legislation expressly authorizing an indus-
trial security program similar to that now
in operation by the Department of Defense
could be supported constitutionally as an
exercise of Congress’ power to: Declare war,
raise and support armies, and provide and
maintain a Navy—article I, section 8, clauses
11, 12, and 13; dispose of and make all need-
ful Rules and Regulations respecting the
Property belonging to the United States—
article IV, section 3, clause 2; and the “in-
herent right of self-preservation.”

The power of the Federal Government to
wage war and provide for the Army and
Navy—the “war powers”—is very broad in
scope and authorizes Congress to enact all
measures which are necessary and proper
for carrying into execution such powers. As
stated in Hirabayashi v. United States, 320
U.S. 81,93 (1943) :

“The war power of the National Govern-
ment 1s the ‘power to wage Wwar success-
fully.’ . . . It extends to every matter and ac-
tivity so related to war as substantially to
affect its conduct and progress. . . . It em-
braces every phase of the national defense,
including the protection of war materials
. - « from injury and from the dangers which
attend . . . war."” [Emphasis added.]

The war powers have been cited by the
courts as the constitutional basis for a great
variety of legislation covering many subjects
including:

Legislation authorizing the exclusion (re-
moval) from designated areas of persons of
Japanese descent, although there was no al-
legation that all such persons or any specific
ones were disloyal to the United States.
(Korematsu v. United States, 323 US. 214
(1944) ) ; the Magnuson Act, which is the basis
of the Coast Guard port security program.
(U.S. v. Gray, 207 F. 2d 237 (1953) (C.A, 9th
Cir.).) (Parker v. Lester, 227 F. 2d 708 (1955)
(C.A., 8th Cir.)); legislation authorizing the
construction of Wilson Dam. Ashwander v.
Tennessee Valley Authority, 297 US. 288
(1936) ) ; legislation requiring the recovery of
excess war profits. (Lichter v. United States,
834 U.8. 742 (1948)); legislation authorizing
Federal housing for persons engaged in na-
tional defense activities (United States v.
City of Chester et al; 144 F. 2d 415 (1944)
(C. A, 3d Cir.)); rent control legislation.
(Woods v. Miller Co. 333 U.B. 138 (1948).)

In Von Knorr v. Miles, 60 F. Supp. 962
(1945) (D. C. Mass.), the court upheld on the
basls of the war powers a statute and Execu-
tive order pursuant to which the command-
ing general of the First Service Command
had directed a Government contractor to re-
move from employment on and access to
work under War and Navy Department con-
tracts the plaintiff Von Enorr, about whom
derogatory information had been received
by the Government. The court stated, In
language very appropriate to the present
industrial security program:

“Citles Service Oll Co. was operating what
was In essence a private arsenal of our democ-
racy. The supplies it was preparing were de-
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signed for the use of the Armed Forces of
the United States. The processes which it was
applying may have involved Government se-
crets, and, at the least, the data on volume
and type of production, on transportation,
and on llke matters were confidential. In-
terference with such production proc-
esses, or disclosure of such confidential data,
were dangers against which Congress was
empowered to provide. And an obvious and
logical provision was an order excluding from
areas where there were such processes and
data any person or persons in whom the Gov-
ernment lacked confidence.

“Such an exclusion order is as plainly
within the war power as the more drastic or-
ders excluding persons from the public streets
at nighttime, sustained in Hirabayashi’'s case,
from an entire city, sustained in Korematsu's
case, or from the Pacific Coast States, sus-
talned in Endo’s case, 323 U.S. p. 302, lines
16-20, 65 S. Ct. 208. All those orders inter-
fered with employment, and on a much wider
scale than here where plaintiff remains free
to work for his former employer in jobs hav-
ing no connection with war contracts and
free to work for other employers in Massa~-
chusetts or elsewhere. It is true that the or-
ders in those three Supreme Court cases were
orders directed to an entire group on the
basis of a military commander’s doubts as to
their loyalty, whereas here the order is di-
rected to a particular person. But if that be a
distinetion, it would seem that the order here
was more not less justifiable because it rested
on views as to an individual's loyalty rather
than a group’s loyalty.

“Moreover, quite apart from the precedents
supplied by the cases of Hirabayashi, Kore-
matsu, and Endo, 1t 1s clear on broad grounds
of constitutional principle that an order ex-
cluding any person from a defense plant in
war time is valid.

“Two interests are in competition and must
be considered: the Government's concern to
prevent both sabotage and disclosure to the
enemy of secret processes, statistics, and in-
formation; and the private individual's con-
cern to go where he pleases and engage In
such work as is offered him.

“It is net mere rhetoric to say that the
Government’s interest in avoiding sabotage
and espionage in wartime is one of its most
vital concerns. National survival is quite
literally at stake. Every schoolboy knows
that the experience of this Nation during
the last war and of continental countries
during this war shows how easily a coun-
try's millitary efforts may be hampered by
the admission to war plants of persons who
on their face appeared unobjectionable, Sab-
oteurs do not parade with foreilgn credentials
of professional competence. And arsenals are
not guarded if watchmen exclude only those
in whose satchels they have already found
bombs. To avoid grave risks, a prudent gov-
ernment may rationally favor a policy deny-
ing access to war plants not only by a person
proved dangerous but also by any person
In whom the Government lacks absolute
confidence.” (Pp. 969-70.)

This case would be on all fours with the
present industrial security program except
for the fact that it arose during wartime
and the Court’s decision refers to that fact
in several places. The reasoning of this deci-
slon, however, is probably as applicable to
an industrial security program in time of
national emergency or international crisis as
it Is in time of war.

Although some of the cases cited above
were limited factually and by the decision to
wartime situations, there is reason to belleve
that only in the Horematsu case is the deci-
sion applicable exclusively to an actual war
situation. In any case, the courts have gen-
erally held that the war powers are not lim-
ited to wartime but may be utilized in pre-
paring for war or in dealing with problems
created by war. See Ashwander v. Tennessee
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Valley Authority et al., supra, in which the
Court sustained the power of the Govern-
ment to construct Wilson Dam as an exer-
cise by Congress of its war powers, that is,
for the purposes of national defense, al-
though construction was not begun until
1917 and was completed in 1926. The Court
stated:

“While the district court found that there
is no intention to use the nitrate plants or
the hydroelectric units installed at Wilson
Dam for the production of war materlals in
time of peace, ‘the maintenance of said prop-
erties in operating condition and the assur-
ance of an abundant supply of electric en-
ergy in the event of war, constitute national
defense assets.’" This finding has ample sup-
port.” (Pp. 327-328.) (See also U.S. v. City
of Chester et al., supra, and U.S. v. Ciiy of
Philadelphia, 56 F. Supp. 862 (1944)
(ED.Pa.).)

There would seem to be little doubt, there-
fore, but that a statute establishing an in-
dustrial security program would be held to
be a necessary and proper execution of the
war powers of Congress, particularly during
the present critical international situation
and the resultant national emergency.

A second source of congressional power in
this field is article IV, section 3, clause 2,
which empowers Congress to make all need-
ful rules and regulations respecting the
property belonging to the United States. The
industrial security program has as its sub-
ject matter the protection of property be-
longing to the United States (classified in-
formation) or being produced for sale to the
United States (defense production). A stat-
ute enacted by Congress to set up an in-
dustrial security program would certainly
constitute a rule or regulation respecting
property belonging to the United States.

In Von Knorr v. Miles, supra, the court
sald:

“In considering the constitutional author-
ity of Congress in time of war to exclude
a person from a plant having a Government
contract for war supplies, it would perhaps
be possible under some circumstances to in-
voke either the power of Congress to ‘make
all needful Rules and Regulations respect-
ing the * * * Property * * * of the United
States,” U.S, Constitution, article IV, section
3, clause 2, . . . However, the former alter-
native is unavailable in the case at bar since
there has been no showing as to what con-
tracts there were between Cltles Service Oil
Co. and the Government, as to when the
Government had acquired or would acquire
title to the supplies being furnished, as to
the extent to which the Government had
any property on the premises of the com-
pany, or as to the employment contracts of
the company. I, therefore, leave unresolved
the question whether the order of August 13,
1943, can be supported by the power of Con-
gress under article IV, section 8, clause 2.”

It should be noted that the present indus-
trial security program affects only those
private companies which do have a procure-
ment contract with the United States and
then only when Government classified in-
formation (property) is or will be furnizhed
the contractor.

The opinion in the case of Ashwander v.
Tennessee Valley Authority, supra, in which
the Court relied upon article IV, section 3,
clause 2, to support the constitutional au-
thority of Congress to provide for the dis-
posal of electric energy generated at Wilson
Dam, referring to Story on the Constitution,
the Court sald:

“The grant was made in broad terms, and
the power of regulation and disposition was
not confined to territory, but extended to
‘other property belonging to the TUnited
States,' so that the power may be applied,
as Story says, ‘to the due regulation of all
other personal and real property rightfully
belonging to the United States.” And so, he
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adds, ‘it has been constantly understood
and acted upon.”” (P. 331.)

The power of Congress to enact legislation
authorizing an industrial security program
may also be found In an extra constitutional
source, namely, the “inherent right of self-
preservation” which exists among all sover-
eign powers, l.e.,, the protection of the
national security from internal revolt or
forelgn domination. The industrial security
program has as its objective the preservation
and protection of classified defense informa-
tion so as to prevent sympathizers or agents
of foreign governments from obtaining such
information and disclosing or transmitting
the same to a foreign entity. Such a pro-
gram is clearly designed to and is necessary
in order to protect the national security
from internal revolt or foreign domination.

The court stated in Communist Party of
the United States v. Subversive Activities
Control Board, 223 F, 2d 531 (1954)
(C.AD.C.):

“Antipathy to domination or control by
a foreign government, or even to interference
on the part of a forelgn government, is a
basie policy in this nation. . . .

“Self-preservation is a high prerogative of
any soverelgnty. ... It seems to us that,
however high in priority the right of self-
preservation is among the prerogatives of
sovereign powers in general, it is peculiarly
50 In respect to the Federal Government
presently established in this country. As we
conceive the matter, the government estab-
lished by our Constitution is an instrument
for service, particularly for the protection
of the people whose servant it is; It is a
working tool, the value of which lies in its
usefulness. Since it was created by the peo-
ple for the security of the people, especially
against forelgn encroachment, it has su-
preme duties to protect its own existence
and Insure that unidentified efforts on
behalf of foreign agencies devoted to its dis-
establishment do not occur.” (P, 543.)

In this connection, see also Dunne et al.
v. United States, 138 F. 2d 137 (1943) (C. A.,
8th Cir.), where the court declared:

“Appellants state that ‘This statute must
seek its validity and force in the vague and
undefined “right of self-preservation”’. No
such extremity exists. The statute is
grounded upon specific constitutional grants
of power. The preamble, setting forth the
purposes of the Constitution, includes to
‘insure domestic Tranquility’ and ‘to pro-
vide for the common defence,’ as well as to
‘secure the Blessings of Liberty.' Article 1,
section 8, clause 1, specifically grants to Con-
gress the power to ‘provide for the common
Defence.” Clause 18 grants the power 'To
make All Laws which shall be necessary and
proper for carrying into Execution the fore-
going Powers.' Article IV, section 4, iIs ‘The
United States shall guarantee to every State
in this Union a Republican Form of Govern-
ment, and shall protect each of them against
Invasion’ and, upon application, ‘against
domestic Violence." Thus, the Constitution
expresses clearly the thoughts that the life of
the Nation and of the States and the Liber-
ties and welfare of thelr citizens are to be
preserved and that they are to have the pro-
tection of armed forces raised and main-
tained by the United States with power in
Congress to pass all necessary and proper
laws to raise, maintain and govern such
forces.” (P. 140.)

“Congressional

enactments having the
purposes of raising or maintaining armed
forces have high standing because of their
importance.” (P. 141.) [Emphasis added.]

This language would seem appropriate
with reference to the industrial security
program, which is concerned with the pro-
duction of defense materials for the use of
and by the Armed Forces.

It may be concluded, therefore, that Con-
gress does have the constitutional author-
ity to enact legislation expressly authoriz-
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ing an industrial security program for the
protection of our national secrets and de-
fense production. Aside from procedural
questions under the due-process clause,
there is little doubt but that an exclusion or
removal program such as is currently in
operation under the Department of Defense
industrial security program would be con-
sidered as a reasonable means of achieving
the congressional objective.

A conclusion that Congress has the con-
stitutional authority to authorize an indus-
trial security program does not constitute a
determination that all of the means (pro-
cedures) utilized in the present industrial
security program of the Department of De-
fense, or of any cother such program, are or
would be immune from constitutional at-
tack based upon the due process clause.
Questions of due process have actually been
raised with respect to this program, for in
the field of security legislation and regula-
tion such concepts as the right to work and
the right of confrontation have run head-
long into the concept of natlonal security.
This problem was well expressed by the
Court in Dunne v. United States, supra,
when it stated:

“At the same time they ([congressional
enactments having the purpose of raising or
maintalning Armed Forces] must not limit
the constitutionally protected individual
liberties of the citizen to any greater extent
than is reasonably necessary and proper to
accomplish the important allowable ends
of preserving the life of the Government and
the States and their orderly conduct.”

Needless to say, the need for legisla-
tion still exists today and is, in fact,
more urgently required than ever before.
Let me quote statements from publica-
tions of the Students for a Democratic
Society—SDS—and the Progressive
Labor Party, both radical revolutionary
groups which will be mentioned later.
The first quotation is from New Left
Notes, January 8, 1969, the publication of
SDS and concerns the working youth,
some of whom in the future will no doubt
be working in industrial facilities re-
lated to our national defense effort:

We can organize young working people
into our class-conscious anti-capitalist
movement. . . . Because we see a revolu-
tionary youth movement as an important
part of building a full revolutionary work-
ing class movement we must shape our own
strategy self-consciously now with a view to
that youth movement. This means that, in
addition to expanding our base to include
more young working people, we must insure
the class consciousness of our movement
now, and we must attack the class nature of
the schools we are organlzing against,

The next three statements appeared
in publications of the Progressive Labor
Party which advocates a student-worker
alliance, that is, a uniting of students on
campuses and workers in industry for
revolutionary purposes. Following Marx-
ist teachings, the PLP views the “work-
ing class”—proletariat—as the vehicle
whereby the revolution will be brought
about:

Revolutionaries, while recognizing that
there are fierce struggles among rulers, must
be clear on the unity of these wolves agalnst
the workers. We must . , . unite the workers
and all those who can be united under
working class leadership to smash the bosses’
state and to build a workers' dictatorship
that will once and for all shatter and de-
stroy each and every one of these interest
groups and put thelr stolen property back in
the hands of the people. (Progressive Labor,
Feb, 1970, p. 33.)
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For our people to go onto the offensive and
fulfill the aspirations of millions of U.8.
workers, black and white, students and in-
tellectuals and other sections of the people
whose interests run counter to U.S, imperial-
ism’s aims, the involvement of U.S, workers
is essentlal; to secure a revolutionary base
and to successfully wage revolutionary strug-
gle to defeat U.S. imperialism means that
U.8. workers must participate actively and
lead in the struggle, (Progressive Labor, July-
Aug. 1967, p. 1.)

The boss class will oppress the working
class until workers make a revolution and
smash the bosses' state, When the working
class rules, there can be real democracy for
the workers, and a dictatorship over the
bosses, We call this the Dictatorship of the
Proletariat. That is our goal. [Emphasis in
original.] (Challenge, Jan. 1970, p. 15.)

How would you like workers with mo-
tivating principles such as the above
laboring in defense-related facilities and
especially in sensitive areas? Nor is this
mere rhetoric when one reviews the havoe
created by SDS and FLP on campuses
throughcut the country in the recent
past. The preceding remarks of Con-
gressman ScHERLE amply demonstrate
the wild and destructive actions of ex-
tremist groups in the past several years.
Suffice it is to say that these two factions
of the New Left movement are, in the
words of FBI Director Hoover, militant,
nihilistic, and anarchistic.

In the 1969 Appropriations Committee
testimony of Mr. Hoover, to which Con-
gressman ScHERLE referred to previously,
there are mentioned a number of other
organizations which are inimical to the
American system. These included the
Communist Party, U.S.A., and other
Communist splinter groups such as the
Socialist Workers Party and its youth
arm, the Young Socialist Alliance; the
Progressive Labor Party mentioned
above; and the Workers World Party.

Other groups listed which seek to sub-
vert the American way of life in one way
or another include the 14 major Klan-
type organizations, the American Nazi
Party, the National States Rights Party,
and the Minutemen., Extremist militant
black nationalist groups include the Stu-
dent Nonviolent Coordinating Commit-
tee, the Black Panther Party, the Re-
publie of New Africa, the Nation of Islam,
and the Revolutionary Action Movement.

When one reviews the principles and
activities of the above-mentioned groups,
the urgent need for a security system
which cannot be altered at the whim of
an incoming President is readily appar-
ent. With such groups now operating in
the Nation it is imperative that the
physical security of our industrial de-
fense facilities be adequate along with a
workable personnel security screening
program to determine eligibility for ac-
cess to positions within which are deter-
mined to be sensitive.

I cannot believe that any Member of
this body could honestly say that people
who advocate the views expressed above
or belong to the organizations listed
herein should be in sensitive positions in
our Government at the present time. I
cannot help but raise a few questions,
and maybe we could turn the tables
around, and let some of the opponents of
our bill answer those questions. I would
raise the following questions:
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Would the opponents maintain that
Communists should be entitled to em-
ployment in defense facilities, in ports,
or aboard merchant ships, that they
should have a right to access to secret
information?

I doubt this.

Should a man who had advocated
revolution by force or violence be en-
titled to employment in Def