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vened, it could study and hopefully deter 
such disgraceful acts. 

It is for the above reasons that I 
strongly support the following resolution 
and commend it to my colleagues: 

MASSACHUSETTS HOUSE RESOLUTION 

Resolutions memorializing Congress to re­
quest the President of the United States 
to take the necessary steps to convene an 
international conference to discuss the 
unrestrained exploitation of the fishery 
resources in international waters adjacent 
to our Atlantic shoreline 
Whereas, The New England fishing banks 

have been seriously depleted by the unre­
strained exploitation of this resource by the 
European mobile fishing fleets; and 

Whereas, The International Commission 
for the Northwest Atlantic Fisheries has 
been unable to contain this exploitation; 
and 

Whereas, The traditional employment of 
the Massachusetts fisherman is threatened 
with extinction because of this exploitation; 
therefore, be it 

Resolved, That the Massachusetts House 
of Representatives urges the Congress of the 
United States to request the President of 
the United States to take the necessary steps 
to convene an international conference to 
establish the rights of its national to the 
fishery resources of the super-adjacent 
waters of the continental shelf adjacent to 
our shores and to establish such rules and 
procedures as are necessary to conserve, pro­
tect and perpetuate these fishery resources 
for the benefit of the citizens of the United 
States; and be it further 

Resolved, That a copy of these resolutions 
be sent by the Secretary of the Common­
wealth to the President of the United States, 
to the presiding officer of each branch of 
Congress and to each member thereof from 
this Commonwealth. 

EPITOME OF HYPOCRISY? 

HON. BOB WILSON 
OF CALIFORNIA 

IN THE HOUSE OF REPRESENTATIVES 

Wednesday, July 22, 1970 

Mr. BOB WU..SON. Mr. Speaker, mis­
interpretation in all forms is an ever-in­
creasing problem. I have just read a fine 
article in the Joe Holmes Commentary in 
which the author, Mr. Holmes, cites ex­
amples of this common occurrence. Fur­
thermore, some misconceptions of the 
city of San Diego, which I represent, are 
clarified. I should like to share this per­
ceptive article with my colleagues by in­
cluding it in the RECORD: 

Some years ago I worked on a newspaper 
which had quite a campaign against drunken 

driving. Always a worthy cause. The kicker in 
the story was that most of the editorials 
were written by a newsman who used to 
stumble into the office completely smashed 
every evening after he drank his dinner. 

It was the epitome of hypocrisy. 
My newsman friend comes to mind quite 

clearly these days as I watch various publica­
tions take up the banner of integrity, credi­
bility. 

Last Sunday the Los Angeles Times had a 
lead story on Page One of the United States 
allegedly paying various Asian nations to 
send troops into South Vietnam. 

The headline said the U.S. was paying 
mercenaries to fight the war. Obviously the 
headline was designed to paint the u.s. in 
the most unfavorable light. 

Webster's Dictionary defines a mercenary 
as one who "serves merely for pay or gain". 

If I had not read the rest of Sunday's Los 
Angeles Times I might have accepted that 
organization of the loftiest ideals and possi­
bly felt that they had the right to criticize 
the U.S. Government of dollar diplomacy. 

However, the Los Angeles Times has little 
room to be a critic of mercenary tactics. 

One of the supplements to that same Sun­
day publication was a tabloid section listing 
all the honor students in Los Angeles schools. 
On the surface it certainly looked noble. That 
is, until you turned to page eighteen of the 
forty page section where the "A" students 
of such high schools as Sylmar, Taft, Temple 
City, University City, Torrance are listed 
and, you find a half page advertisement. 

The copy in the advertisement reads, in 
part, as follows: 

"Mr. Bow Herbert, managing general part­
ner and the Employees of the Horseshoe Club 
and the Gardena Club congratulate the A 
Students in the Los Angeles area." 

The Horseshoe Club and the Gardena Club 
are two wide open poker gambling palaces, 
lavishly furnished and very similar to Vegas 
and Reno establishments on a smaller scale. 

Apparently the Gardena gambling clubs 
wanted to plant the seed early With Los 
Angeles youth and, obviously the Los Angeles 
Times was pleased to cooperate. 

It is most difficult to believe that an 
advertisement of a gambling operation in a 
high school student section was for any rea­
son but "merely for gain". 

Who is the Los Angeles Times to accuse 
anyone else of being mercenary? 

I am unhappy over the expenditure of 
seventy-five cents for the magazine San 
Diego, a state of mind caused by the lure of 
a headline. 

The headline: "Union-Tribune--Zapped 
Again". 

I read the story and now I know how the 
houseWife purchaser of a movie magazine 
feels. Her headline lure was likely, "Exclu­
sive-Jackie Kennedy's New Love"-the story 
on the inside, of course, was about a new 
puppy in the Kennedy family. 

San Diego Magazine's article had about as 
much zap as an argument between Super­
visors Walsh and Austin. 

The local magazine devoted one-third of 
the article to reprints of somewhat ancient 
writings by Newsweek and Time Magazine. In 
the trade that would be termed "lazy writ­
ing" but since the author was the publisher, 
there is little likelihood he will be fired. 

The remainder of the article deserves some 
analysis. 

San Diego Magazine thought it amusing 
that Mldnite Cowboy won the Academy 
Award and great acclaim while the Union­
Tribune refused to admit it, or any other 
rated movie existed. 

There is no question that production of 
motion pictures has taken on a new tone to­
day. Filth, degeneracy, abnormality have 
taken over much of the motion picture in­
dustry and any media organization which re­
fuses to perpetuate it is simply reflecting the 
will of this community. 

Stripping away all of the surrounding 
prose, San Diego Magazine blames the Union 
and Tribune for: 

Not publishing publicity or advertisements 
abowt "Midnite Cowboys" and X-rated movie 
with heavy overtones of homosexuality. 

We can only presume that San Diego Maga­
zine is in favor of that new motion picture 
industry which has "glamourized" abnormal­
ity and lewd behavior. 

Contributing to the p-erpetuation of a na­
tional image of San Diego as a city dominated 
by right wing crackpots and the Navy. 

If there is any perpetuation of this er­
roneous concept it is done by such publica­
tions as San Diego Magazine. 

For the fact that the Navy installations 
here were shut down, jobs rolls slashed and 
big vessels of the fleet ordered to other West 
Coast ports. 

What a fantastic distortion of facts. Maybe 
two Navy offices have been moved, there have 
not been any major San Diego Naval In&tal­
la.tion moved or closed! The Navy payroll in 
san Diego today is just as great as it was 
one year ago and as far as major Navy ships 
are concerned if the writer will check the 
bay next week he will see the Kitty Hawk 
back after repairs and the aircraft carrier 
Ticonderoga arriving to make San Diego her 
new homeport. If the U-T is being held re­
sponsible for the Navy actions in San Diego, 
they deserve some credit. 

For failing to negate the Nixon's ad­
ministration antl-nar{X)tics activity, Oper­
Bition Intercept and Operation CooperBitlon 
because, in the thinking of san Diego Maga­
zine the Union-Tribune should be dominat­
ing National Policy. 

In effect what the Magazine says 1s that 
the Union-Tribune did not oppose narcotics 
enforcement. This 1s some kind of a ridicu­
lous charge. 

There are many other areas where san 
Diego Magazine takes the U-T to task and 
the points are just as thin. 

As a matter of fact, bad journalistic prac­
tices, inadequate reporting, suppression, all 
of the charges filed by the magazine against 
the newspaper are rampant throughout 
their very attack. 

SENATE-Thursday, July 23, 1970 
The Senate met at 11 a.m. and was 

called to order by Hon. JAMES B. ALLEN, a 
Senator from the State of Alabama. 

The Chaplain, the Reverend Edward 
L. R. Elson, D.D., offered the following 
prayer: 

0 Lord most holy, our hearts, our 
words, and our records are open to Thee. 
Have mercy on us when we have failed 
Thee. Add Thy blessing to our work 
which is well done. Now give us faith to 
count on Thy mercy for the past and to 
count on Thy power for the future. 

Make us Thy servants. Lea:d us through 
the crucial decisions of this day so that 
we may lead others into a brighter to­
morrow. 

In the name of Him whose life was 
the light of men. Amen. 

DESIGNATION OF ACTING PRESI­
DENT PRO TEMPORE 

The PRESIDING OFFICER. The clerk 
will please read a communication from 
the President pro tempore of the Senate 
(Mr. RUSSELL). 

The assistant legislative clerk read the 
following letter: 

u.s. SENATE, 
PREsiDENT PRO TEMPORE, 

Washington, D.O., July 23, 1970. 
To the Senate: 

Being temporarily absent from the Senate, 
I appoint Ron. JAMES B. ALLEN, a. Senator 
from the State of Alabama, to perform the 
duties of the Chair during my absence. 

RICHARD B. RUSSELL, 
President pro tempore. 

Mr. ALLEN thereupon took the chair 
as Acting President pro tempore. 
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THE JOURNAL 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the reading of 
the Journal of the proceedings of 
Wednesday, July 22, 1970, be dispensed 
with. 

The ACTING PRESIDENT pro tem­
pore. Without objection, it is so ordered. 

LIMITATION ON STATEMENTS DUR­
ING TRANSACTION OF ROUTINE 
MORNING BUSINESS 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to limit statements 
to 3 minutes in relation to the transac­
tion of routine morning business. 

The ACTING PRESIDENT pro tem­
pore. Without objection, it is so ordered. 

NARROWS UNIT, MISSOURI RIVER 
BASIN, COLO. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the Senate pro­
ceed to the consideration of Calendar No. 
992, S. 3547, and that in its consider­
ation the Pastore rule of germaneness 
not apply. 

The ACTING PRESIDENT pro tem­
pore. Without objection, it is so ordered 
and the bill will be stated by title. 

The ASSISTANT LEGISLATIVE CLERK. S. 
3547, to authorize the Secretary of the 
Interior to construc't, operate, and main­
tain the Narrows unit, Missouri River 
Basin project, Colorado, and for other 
purposes. 

The ACTING PRESIDENT protem­
pore. Is there objection to the considera­
tion of the bill? 

There being no objection, the Senate 
proceeded to consider the bill which had 
been reported from the Committee on 
Interior and Insular Affairs, with amend­
ments, on page 3, after line 13, insert a 
new section, as follows: 

SEc. 6. The interest rate used for purposes 
of computing interest during construction 
and interes't on the unpaid balance of the 
capital costs allocated to interest-bearing 
features of the project shall be determined 
by the Secretary of the Treasury, as of the 
beginning of 'the fiscal year in whd.ch con­
struction is initiated, on the basis of the 
computed average interest rate payable by 
the Treasury upon its outstanding market­
able obligations, which are neither due nor 
callable for redemption for fifteen years from 
date of issue. 

At the beginning of line 23, change the 
section number from "6" to "7"; and on 
page 4, line 6, after the word "the", 
strike out "unit and for future costs, if 
any, incurred under section 2 of this 
Act." and insert "unit."; so as to make 
the bill read: 

s. 3547 
Be it enacted by the Senate ancl House of 

Representatives of the United States of Amer­
ica in Congress assembled, That the Narrows 
unit, heretofore authorized as an integral 
part of the Missouri River Basin project by 
section 9 of the Flood Control Act of Decem­
ber 22, 1944, as amended and supplemented, 
is hereby reauthorized as a unit of that proj­
ect for the purposes of providing ir.rtgation 
water for one hundred and sixty-six thou­
sand acres of land, fiood control, fish and 
Wildlife conservation and development, pub-

lie outdoor recreation, potential future mu­
nicipal and industrial supplies, and for other 
purposes. The construction, operation, and 
maintenance of the Narrows unit shall be 
subject to the Federal reclamation laws (Act 
of June 17, 1902, 32 Stat. 388, and Acts 
amendatory thereof or supplementary there­
to) . The principal features of the Narrows 
unit shall include the Narrows Dam a.nd Res­
ervoir, fish hatchery and rearing ponds, ac­
quisition and development of the existing 
Jackson Lake Reservoir, including some re­
habilitation of Jackson Lake Dam, for public 
outdoor recreation and fish and wildlife en­
hancement, and other necessary works and 
facilities to effect its purpose. 

SEc. 2. The conservation and development 
of the fish and wildlife resources and the en­
hancement of recreation opportunities in 
connection with the Narrows unit shall be in 
accordance with provisions of the Federal 
Water Project Recreation Act (79 Stat. 213). 

SEc. 3. The Narrows unit shall be inte­
grated physically aDd financially with the 
other Federal works constructed under the 
comprehensive plan approved by section 9 of 
the Flood Control Act of December 22, 1944, 
as amended and supplemented. 

SEC. 4. For a period of ten years from the 
date of enactment of this Act, no water from 
the unit authorized by this Act shall be de­
livered to any water user for the production 
on newly irrigated lands of any basic agri­
cultural commodity, as defined in the Agri­
cultural Act of 1949, or any amendment 
thereof, if the total supply of such com­
modity for the marketing year in which the 
bulk of the crop would normally be mar­
keted is in excess of the normal supply as de­
fined in section 301 {b) (10) of the Agricul­
tural Adjustment Act of 1938, as amended, 
unless the Secretary of Agriculture calls for 
an increase in production of such commodity 
in the interest of national security. 

SEC. 5. To the extent that project water 
constitutes a supplemental irrigation supply, 
the provisions of the Act of June 16, 1938, 
relating to the Colorado-Big 'Dhompson proj­
ect in Colorado are hereby made equally ap­
plicable to the Narrows unit. 

SEc. 6. The interest rate used for purposes 
of computing interest during construction 
and interest on the unpaid balance of the 
capital costs allocated to interest-bearing 
features of the project shall be determined 
by the Secretary of the Treasury, as of the 
beginning of the fiscal year in which con­
struction is initiated, on the basis of the 
computed average interest rate payable by 
the Treasury upon its outstanding market­
able public obligations, which are neither due 
nor callable for redemption for fifteen years 
from date of issue. 

SEC. 7. There is hereby authorized to be 
appropriated for construction of the Narrows 
unit as authorized in this Act the sum of 
$68,050,000 {based upon January 1969 prices), 
plus or minus such amounts, if any, as may 
be justified by reason of ordinary fluctua­
tions in construction costs as indiOOJted by 
engineering costs indexes applicable to the 
types of construction involved herein. There 
are also authorized to be appropriated such 
additional sums as may be required for opera­
tion and maintenance of the unit. 

Mr. ALLOTT. Mr. President, I wish to 
express my appreciation to the chair­
man of the Subcommittee on Water and 
Power Resources (Mr. ANDERSON) and to 
the chairman of the full Committee on 
Interior and Insular Affairs <Mr. JACK­
soN), for their cooperation and assist­
ance in moving this measure through the 
committee and bringing it before the 
Senate. 

I also wish to express my thanks to 
Gov. John Love, the Colorado Water 

Conservation Board, the Lower South 
Platte Water Conservancy District, the 
Bureau of Reclamation, the U.S. Army 
Corps of Engineers, and the many other 
interested officials and individuals with­
out whose support and assistance this 
legislation would not be before us today. 

As Senators well know, one of the 
basic principles of the reclamation pro­
gram is the detention and storage of sur­
plus or flood flows of water for release 
and use at times when water is in short 
supply, thereby putting what would 
otherwise be waste water to a beneficial 
use. The project to be authorized by S. 
3547 is the exemplification of that prin­
ciple. 

The Narrows unit was originally au­
thorized by the Flood Control Act of 
1944, as part of the comprehensive plan 
for the Missouri River Basin project. 
However, Public Law 88-442 in author­
izing appropriations for the continued 
prosecution of projects authorized under 
the comprehensive plan, deauthorized 
projects not already started with the 
following language: 

No part of the funds hereby authorized 
to be BJ>propriated shall be available to ini­
tiate construction of any unit of the Mis­
souri River Basin project, whether included 
in said comprehensive plan or not, which 
is not hereafter authorized by Act of 
Congress. 

Consequently, a new feasibility study 
had to be conducted. Public Law 89-561 
authorized the Secretary "to complete 
his analysis and studies and to process 
reports" on proposals which he antici­
pated would be substantially complete by 
June 30, 1966. 

The Narrows unit will provide an aver­
age total supplemental supply of 140,-
700 acre-feet of water annually to the 
project service area. While this addi­
tional supply will not completely fill the 
average annual shortage of 178,000 acre­
feet experienced in the Lower South 
Platte Water Conservancy District, it 
will move the area very close to a State 
of water solvency. 

It should be noted that no distribu­
tion system is being authorized by this 
legislation. The distribution system al­
ready exists and was constructed by the 
users. This existing distribution system 
will be used to deliver the water made 
available by this project. 

The physical features of this project 
include: the Narrows Dam and Reservoir 
and a fish hatchery. The fish hatchery 
will take advantage of the unique op­
portunity afforded by the construction 
of this dam and reservoir to enhance the 
recreation, fish, and wildlife enjoyment 
potential. There is a distinct shortage of 
recreational opportunities of the type af­
forded by large bodies of water in the 
area, as is characteristic of the high 
plains area of the Nation. 

I am informed that the State of Colo­
rado has indicated its intent to agree to 
administer the areas of the unit for 
recreation and fish and wildlife benefits, 
and will bear one-half of the separable 
costs attributable to those functional 
benefits, plus interest during construc­
tion. The State would also provide for 
the annual costs of operation, main-
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tenance, and replacement in accordance 
with the provisions of the Federal Water 
Project Recreation Act. 

Periodic floods have caused major 
damage in the Lower South Platte Val­
ley. The last and perhaps the most se­
rious flood in the history of the State, oc­
cm·red in June of 1965. Many lives were 
lost, and property damage, both public 
and private, exceeded the half-billion 
dollar mark, statewide. I first introduced 
legislation to reauthorize the Narrows 
unit early in the 90th Congress, but due 
to the fact that there was considerable 
reconsideration of how best to control the 
great flood flows that have originated in 
the Bijou Creek Basin, action on that 
measure was deferred. The Narrows Dam 
and Reservoir is on the main stem of 
the South Platte River, but it is up­
stream from the confluence of the Bijou 
Creek and the South Platte River about 
3 or 4 miles, and, therefore, provides no 
control of the Bijou Creek Basin. How­
ever, the main stem of the South Platte 
River poses a serious threat of flood dam­
age due to its very large drainage area. 
The Narrows Dam will provide substan­
tial protection from this threat. 

Mr. President, in my March 4, 1970, 
introductory statement on this legisla­
tion, beginning on page 5970 of the REc­
ORD, I set forth in detail the chronology 
of events which led to the abandonment 
of the earlier proposal to construct a di­
version channel from Bijou Creek into 
the Narrows Reservoir, and I wish to in­
corporate that statement by reference a't 
this time. 

Mr. President, the Narrows unit will 
provide supplemental irrigation water 
for 166,370 acres of fertile farmland in 
northeastern Colorado. But, more than 
this, by insuring a more stable and ade­
quate supply of water, it will help to sta­
bilize the economy of the area. Invest­
ments in stabilizing the economies of 
the towns and small cities of our Nation 
y~ld not only economic benefits but 
many social benefits. A stable economic 
base is a natural antecedent to a better 
quality of life for the residents of a given 
area. In this sense the Narrows unit is an 
investment, and I believe it to be a very 
good investment in the future of not 
only northeastern Colorado and its peo­
ple but the Nation as well. 

By standards generally applied to such 
multipurpose reclamation projects the 
Narrows unit enjoys a good benefit-cost 
ratio-1.89 to 1 for total benefits. How­
ever, if one considers the benefits in 
human terms, its benefit-cost ratio is 
even more favorable. Benefits such as 
greater economic stability, greatly in­
creased recreational opportunities, en­
hancement of fish and wildlife, and 
greater security from the hazards of 
devastating floods cannot be adequately 
measured in dollars and cents. While no 
one has yet devised a method for meas­
uring such benefits with mathematical 
precision, these are significant benefits 
and should not be overlooked in our con­
sideration of such projects. 

Additionally, as the Assistant Secre­
tary of the Interior Smith pointed out 
during the hearings, the project will have 

the adtted benefit of improving the qual­
ity of water in the South Platte River 
Basin below the dam. 

Mr. President, in light of all the bene­
fits to be derived from this project, and 
its very favorable benefit-cost ratio, I 
heartily recommend the Narrows unit of 
the Missouri River Basin project, and 
urge the passage of S. 3574, which will 
authorize its construction. 

The amendments were agreed to. 
The bill was ordered to be engrossed 

for a third reading, read the third time, 
and passed. 

COMMITI'EE MEETINGS DURING 
SENATE SESSION 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that all committees 
be authorized to meet during the session 
of the Senate today. 

The ACTING PRESIDENT pro tern­
tempore. Without objection, it is so or­
dered. 

EXECUTIVE SESSION 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that the Senate go 
into executive session to consider nomi­
nations on the Executive Calendar. 

There being no dbjection, the Senate 
proceeded to the consideration of the 
executive business. 

The ACTING PRESIDENT pro tem­
pore. The nominations on the Executive 
Calendar will be stated. 

AMBASSADOR 
The assistant legislative clerk read the 

nomination of John G. Hurd, of Texas, 
to be Ambassador Extraordinary and 
Plenipotentiary of the United States of 
America to the Republic of South Africa. 

The ACTING PRESIDENT pro tem­
pore. Without objection, the nomination 
is considered and confirmed. 

NOMINATIONS PLACED ON THE SEC­
RETARY'S DESK-IN THE DIPLO­
MATIC AND FOREIGN SERVICE 
The assistant legislative clerk 'pro-

ceeded to read sundry nominations in 
the Diplomatic and Foreign Service, 
which had been placed on the Secretary's 
desk. 

The ACTING PRESIDENT protem­
pore. Without objection, the nominations 
are considered and confirmed en bloc. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the President 
be immediately notified of the confirma­
tion of these nominations. 

The ACTING PRESIDENT pro tem­
pore. Without objection, it is so or­
dered. 

LEGISLATIVE SESSION 

Mr. MANSFIELD. Mr. President, I 
move that the Senate resume the con­
sideration of legislative business. 

The motion was agreed to, and the 
Senate resumed the consideration of 
legislative business. 

ORDER OF BUSINESS 
Mr. MANSFIELD. Mr. President, I sug­

gest the absence of a quorum. 
The ACTING PRESIDENT protem­

pore. The clerk will call the roll. 
The assistant legislative clerk pro­

ceeded to call the roll. 
Mr. PASTORE. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The ACTING PRESIDENT pro tem­
pore (Mr. METCALF). Without objection, 
it is so ordered. 

ANNOUNCEMENT OF HEARING ON 
SENATE JOINT RESOLUTION 209 
BEFORE THE SUBCOMMITTEE ON 
COMMUNICATIONS 
Mr. PASTORE. Mr. President, for the 

information of the Senate, I am today 
announcing that the Subcommittee on 
Communications will open hearings on 
Senate Joint Resolution 209 which would 
amend the Communications Act so as to 
require broadcast licensees to provide 
public service time to authorized rep­
resentatives of the U.S. Senate and the 
House of Representatives to present the 
views of their respective bodies on issues 
of public importance. 

The hearings will begin at 10 a .m. on 
August 4 in room 5110, New Senate Of­
fice Building. In announcing the hear­
ings I have stated that during the past 
few weeks numerous requests have been 
made by elected officials and other pub­
lic figures for an opportunity to present 
differing viewPoints on issues of public 
importance. The issues surrounding 
these requests involve the FCC's fairness 
doctrine. I expect during these hearings 
to develop every aspect of this important 
subject matter so that the committee 
may be in a position to take whatever ap­
propriate legislative action is necessary. 

I am inviting all of my colleagues, and 
especially I would hope that all members 
of the Commerce Committee, whether 
members of the subcommittee or not, 
will attend the hearings. I expect to hear 
from the chairman of the Democratic 
National Committee. I expect to hear 
from the chairman of the Republican 
National Committee. I expect to hear 
from the FCC, the networks, and all in­
terested parties. 

I think in this area there is a state of 
confusion at this time. I think it ought 
to be resolved once and for all. I am go­
ing to have the representatives of the 
public, the networks, the broadcasting 
companies, and anyone else interested 
in the matter present their views to the 
committee. 

Mr. '8C0'IT. Mr. President, will the 
Senator yield? 

Mr. PASTORE. I yield. 
Mr. SCO'IT. Mr. President, I con­

gratulate the Senator for setting down 
this matter for hearings. There has been 
a great deal of controversy about it. 
Everyone has his own definition of what 
eonstitutes fairness. It is important that 
all sides be heard on national contro­
versies. 

It is not an exact parallel, perhaps, 
when a legislator replies to a President, 
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no matter how important the legislator 
might be, or when the chairman of a na­
tional committee replies to a legislator 
or to a President. I do not know whether 
the principle would be evolved which 
would lead to some system or theory of 
matching up the matter of who ought 
to reply to whom. But I do think the 
whole thing needs to be clarified. 

Charges have been leveled that one of 
the networks indulges in bias. I suppose 
that the networks will all vigorously 
deny it. 

The ACTING PRESIDENT protem­
pore. The time of the Senator has ex­
pired. 

Mr. SCOTT. Mr. President, I ask 
unanimous consent that the Senator be 
permitted to continue for an additional 
3 minutes. 

The ACTING PRESIDENT pro tem­
pore. Without objection, it is so ordered. 

Mr. SCOTT. Mr. President, I am sure 
that the public will, with equal concern 
and reaction, disbelieve them. However, 
here is a good chance to explore this 
matter and to find out whether there 
does exist any bias in the networks pro 
or con a political party or political in­
dividual and who would probably have 
the right to cite that situation and bring 
about a redress. 

I am aware of the fact that sometimes 
the networks on Sundays feature almost 
entirely the members of one party or 
the other. I am told the answer to that 
situation is that it is difficult to get mem­
bers of one particular party on that Sun­
day. That may well be the reason. 

It would be well to explore the mat­
ter. As a member of the Senator's sub­
committee, I am very glad to join in this 
matter. 

Mr. PASTORE. Mr. President, this is 
a very complex problem. The President 
of the Unted States is the President 
of the United States, whether he be a 
Republican or a Democrat. Indeed, he 
is the President of all of the people of 
the United States, with the right and 
responsibility to communicate with 
them. But there have been instances 
where certain very delicate areas have 
been intruded upon that actually create 
a dilemma for the networks and the 
broadcasters. Some people resent the 
particular things that are being said. 
They dissent and feel that they should 
be allowed to explain their side of the 
issue. 

I think it is the privilege of the Pres­
ident of the United States to say, "I 
have sent a bill to Congress on such 
and such a subject, and the Congress 
has not done anything about it." 

I think the President has the perfect 
right to express his opinion. But whether 
the President can make such a state­
ment without someone answering him­
that is the important question. Such a 
statement as "I have sent a bill to the 
Congress, but the Democratic Congress 
has done nothing about it," involves 
getting into partisan politics. Tha:t raises 
a question. That is where the dilemma 
arises. 

I would think that the President is 
perfectly free to say that if he wants 
to say it. I cannot stop him. But if we 
are going to follow the rule that the 

President of the United States is the 
President of the United States and 
speaking for all the people, then we get 
into an area that is more or less polit­
ical. We get a popping up of people who 
resent it. 

No one is more sensitive than a poli­
tician, especially when he is up for 
election. 

Mr. SCOTT. How true. 
Mr. PASTORE. Take the case of Sen­

ator MANsFIELD. He was given the oppor­
tunity to answer the President of the 
United States. He gave a very gentle­
manly performance. 

Mr. SCOTT. I agree. 
Mr. PASTORE. Mr. President, Senator 

MANsFIELD's opponent in Montana was 
immediately on all of the stations under 
the fairness rule for 25 minutes. 

We ought to make some sense out of 
this. I do not know what the answer is 
at the moment. 

Mr. SCOTT. Mr. President, the Presi­
dent of the United States is hardly in a 
position to get up and demand equal 
time whenever any columnist or car­
toonist tries to do him in. He could 
hardly do that. It is not compatible with 
the dignity of his office. 

The ACTING PRESIDENT protem­
pore. The time of the Senator has ex­
pired. 

Mr. SCOTT. Mr. President, I ask unani­
mous consent that the Senator be al­
lowed to continue for an additional 3 
minutes. 

The ACTING PRESIDENT pro tem­
pore. Without objection, it is so ordered. 

Mr. SCOTT. Mr. President, there is this 
gray area. Every time the President 
speaks, he speaks as the Chief Executive 
of the United States. He speaks also at 
times as the Commander in Chief of the 
Armed Forces. At other times he speaks 
as the head of his party. 

At times some Senators might see im­
plications which some may think to be 
highly political. l\1:ost of it may not be. 

That decision should not be left in the 
hands of network presidents, some of 
whom in my respectful opinion have not 
always been totally free of a little lean­
ing themselves to one side or the other. 
Each of them has built for himself his 
own mental lean-to over the years. It 
may lean to one side or the other. 

It is too much power to put in the hands 
of the presidents of networks, for them to 
be the sole judge as to whether the Presi­
dent of the United States is speaking as 
President, as Commander in Chief, as 
party leader, or all three. 

Mr. PASTORE. Mr. President, that is 
the reason why we have the fairness doc­
trine which has been substantiated and 
affirmed by the Supreme Court. We have 
section 315 that has to do with equal 
time. We have the Federal Communica­
tions Commission. which is Republican 
controlled. It has the supervision of the 
broadca~t industry-not the networks, 
but the broadcasting industry. 

I quite agree with the Senator from 
Pennsylvania. I know how fair the Sen­
ator from Pennsylvania is. He is a mem­
ber of my subcommittee. I would hope 
that he would come to the hearings. I 
assure him that there is nothing politi­
cally partisan in what I am undertaking. 

It is bigger than the Senator from Penn­
sylvania or the Senator from Rhode 
Island as a Republican or a Democrat. It 
has to do with informing the public 
properly. It has to do with informing the 
President of the United States. It has 
something to do with maintaining the 
integrity of the Congress of the United 
States. All of these items are involved. 

There are so many imponderables in­
volved that I worry sometimes a.s to 
whether we can legislate on the whole 
thing. It comes down to the matter that 
we are all human beings. We all have 
our own dogmas, our own prejudices. 
Any strong-minded man must have an 
opinion of his own. It is hard for him to 
alienate himself from his opinion. 

The Senator from Pennsylvania has 
been in public life longer than I have 
been-and I have been in it for 35 years. 
We know only too well that usually we 
have a life of responsibility and not a life 
of glory. 

Mr. SCO'IT. Not that alone, but I am 
trying-and there are days when I try 
more than others-to avoid the situation 
in which the public would get all their 
opinions from a great complex of in­
visible government of networks. The net­
works are not under the jurisdiction of 
the FCC as the rest of the broadcasting 
industry is. 

I am just as anxious as is the Senator 
from Rhode Island to clarify it on a non­
partisan basis and try to make sure that 
everyone is fairly treated, because, after 
all, if discrimination and unfairness 
exist that erodes the whole concept of the 
democratic structure of Government. 

Mr. PASTORE. I agree implicitly with 
the Senator from Pennsylvania. I hope 
we can be fair about this, and I expect 
to be fair. I have no ax to grind and 
neither has the Senator from Pennsyl­
vania. We should straighten out this 
matter once and for all because there has 
been too much feuding going on in the 
newspapers, and it has solved nothing. 
We should solve it, if we can. This elec­
tion is imm.a terial and the next election 
is immaterial, but for the future we 
should straighten out the entire matter. 

Mr. GRIFFIN. Mr. President, will the 
Senator yield? 

Mr. PASTORE. I yield. 
Mr. GRIFFIN. Mr. President, as 

another member of the subcommittee, I 
wish to join in commending the Senator 
for scheduling the hearings. I am sure 
they will be useful. 

The Senator referred to a bill which 
would allow TV time for Members of ·the 
House and Senate. 

Mr. PASTORE. That is the Fulbright 
bill. Senator FuLBRIGHT introduced the 
measure. 

Mr. GRIFFIN. I believe the intent is 
clear from the colloquy this morning 
that the scope of the hearings and the 
·testimony would extend beyond that. 

Mr. PASTORE. It is as broad as the 
distance between the Atlantic Ocean and 
the Pacifi~ Ocean. , 

Mr. GRIFFIN. The whole subject. 
Mr. PASTORJE. 'IIhat is correct. 
Mr. GRIFFIN. The distinguished mi­

nority leader made reference to the fact 
that, of course, it is very difficult for the 
President, who is Slttacked politically all 
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the time by various spokesmen, and some 
of them in Congress. The President is 
attacked on television and in other 
forums. Obviously he is not in a position 
to ask, or would not respond or ask for, 
equal time in each such situation. I think 
it is quite obvious-and some people are 
pressing for this kind of situation-that 
we could get to the point where every 
time the President speaks to ·the people 
as the President, equal time would be 
allotted for political attacks against him. 
That could push a President into a posi­
tion of not communicating with people 
as the President, or putting him in the 
position of communicating only as a poli­
Ucian rather than as the President. I 
think that would be very unfortunate. 

Mr. PASTORE. I do not want that. 
Mr. GRIFFIN. We are moving in that 

direction, as I see it, with some of the 
demands that have been made. 

Mr. PASTORE. That is why we are 
holding the hearings. We do not want 
to be pushed into that comer. I might 
say to my distinguished colleague that 
it is not only the President who carries 
this cross of people criticizing him and 
he has no way to answer every time. The 
Senator and I have lived that kind of a 
life for a long time. Let us face it. 

ORDER OF BUSINESS 

The ACTING PRESIDENT pro tem­
pore. The time of the Senator has ex­
pired. 

Mr. SCOTT. Mr. President, I ask 
unanimous consent that I may proceed 
for 1 additional minute on another mat­
ter. 

The ACTING PRESIDENT pro tem­
pore. The Senator from Pennsylvania is 
recognized. 

AMERICAN PRISONERS OF WAR 

Mr. SCOTT. Mr. President, as the war 
in Vietnam continues, and a certain 
amount of unrest continues to surface 
here ~t home, I often think of the sen­
tence from the Book of Jeremiah, chap­
ter 31, verse 29: 

The fathers have eaten sour grapes, and 
the children's teeth are set on edge. 

This may be so, but there is one thing 
we must remember. Over 1,400 Amer­
ican men are still held prionsers of 
war by the North Vietnamese in viola­
tion of the Geneva Convention. This we 
must never forget. Let their sad plight, 
and the relieving of it, be our daily con­
cern. 

THE CASE AGAINST DENIAL OF TAX 
DEDUCTffiiLITY OF CONTRffiU­
TIONS TO PRIVATE SCHOOLS IN 
THE SOUTH 

Mr. ALLEN. Mr. President, a recent 
editorial in the Montgomery, Ala., 
Advertiser-Journal makes an irrefutable 
case against the recent action of the In­
ternal Revenue Service in denying the 
deductibility, for income tax purposes, of 
contributions to private elementary and 
secondary schools in the South. 

I have given notice to the Senate that 
when a revenue measure of any sort 

comes over from the House I will offer an 
amendment that, if adopted, would re­
quire the continuation of the allowance 
of such deductions. At that time the issue 
will be discussed in depth. 

In the meantime, I believe that my 
colleagues would profit by reading this 
editorial, and I ask unanimous consent 
that it be printed in the RECORD at this 
point. 

There being no objection, the editorial 
was ordered to be printed in the RECORD, 
as follows: 

[From the Montgomery {Ala.) Advertiser­
Journal] 

PUNISHING THE HERETICS 

The recent Internal Revenue ruling that 
private schools would not be entitled to tax­
exempt status unless they can prove that 
they aren't "private" at all seems to be an 
extension of the tax law which properly be­
longs to Congress. 

But let's assUine, for the sake of argUinent, 
that IRIS was legally empowered to do what 
it did; that it can by administrative ukase 
decree that private means public and can 
enforce this. The precedent is thus clearly 
established for a long overdue ruling on the 
tax status of some 30,000 foundations-a 
great many set up as simple tax dodges, 
others to attempt to change laws or public 
policy. 

The precedent is also set for acting against 
religious organizations that have much of 
their estimated $100 billion in net worth 
invested in wholly unreligious activities­
from wineries to skating rinks, parking lots 
and girdle factories. 

Last year, former Commissioner of In­
ternal Revenue Mortimer M. Caplin, in testi­
mony before the House Ways and Means 
Committee, attacked these church-owned 
businesses: 

"A number of churches have entered into 
active and aggressive commercial endeavors. 
One, for example, has become a wholesale 
distributor of popular phonograph records. 
Another has acquired at least seven sports­
wear and clothing manufacturing businesses. 
others conduct real estate development busi­
nesses, provide petroleUin storage facilities 
and carry on a broad variety of manufactur­
ing enterprises." 

There has been little done to penetrate 
these privileged tax sanctuaries, or ·those of 
the foundations, including some run by and 
for hoods. 

Private schools established in the South in 
recent years will, at best, break even. Many 
will collapse, and would have ·before IRS 
tried to make assurance doubly sure. Few 
have any taxable profits and rich donors are 
fast disappearing. There are now so many 
struggling priv81te schools, even the wealthi­
est benefactor can't give to one without of­
fending others. 

Large gifts had a.Il but disappeared before 
the IRS ruling. Parents who contribute to 
•building funds for their schools will be pen­
alized, but who cares about 1ihem? They are 
in the group which pays most of the income 
taxes anyway and have never been accus­
~omed to anything more than piddling ex­
emptions and deductions. (Tuition is not 
involved, since it has never been a tax-exempt 
contribution.) 

IRS was careful to point out that it wasn't 
getting into the religious, foundation or fra­
ternal organization thicket. Why .not? Be­
cause these represent political power and 
billions of dollars, whereas private school 
patrons and their benefactors are few, the 
money involved is relatively trivial, and Negro 
m111tants wanted something done about the 
"white flight" to private schools. 

Senator Allen raked the Administration 
in Congress the other day for ignoring the 
foundations while concentrating on South-

erners who "carry a double burden." They 
continue to support public schools, Allen 
said, then pay high tuition rates for the only 
right of free choice and association left to 
them. 

In May, the Justice Department filed a 
brief supporting tax-exempt status of all 
private schools. But an internal squabble 
in the Administration resulted in a strategic 
withdrawal. 

Colmnnist David Lawrence asked an ir­
r·everent question: How can tax deductions 
"be justified for gifts to an organization 
known as the 'National A&sociation for the 
Advancement of Colored People' and yet be 
denied when made to organizations which 
seek to adva.nce the education of white peo­
ple?" 

The doctrine liberal answer would be that 
this is different because the NAACP has de­
fended minority rights and done nothing 
unconstitutional. Just so. But the record 
will show that NAACP has for years, before 
and after the school decisiolliS, challenged 
laws and decisions it didn't like. 

Parents who send their children to private 
schools are not doing anything nearly so 
bold. They are not challenging laws or re­
fusing to pay their school taxes, but merely 
opting out of the federalized system for rea­
sons they think are good. They are con­
scientious objectors. 

What could be more American than this 
silent, peaceful dissent, paying for schools 
they left as well as those they choose to 
send their children to? 

But, as we said at the outset, assume that 
IRS is right, legally and morally, and that 
private school patrons and their vanishing 
contributors are wrong, legally and morally. 
Then the ukase must be extended to foun­
dations and religious organizations. 

The Cathedral of Tomorrow Church of 
Akron, Ohio, owns the Real Form Girdle 
Company and a plastics corporation on Long 
Island, Churches own millions in stock in 
an infinite variety of companies, including 
some their own members may think quite 
sinful. They pay no taxes on their income 
and their records are not reported. 

Writing in Look for May 19, Kenneth 
Gross revealed that one New York City 
church had an investment portfolio of $257,-
000,000; another of $175,000,000. 

One-third of the land in New York City 
is untaxed. Churches and synagogues own 
most of it. The lowest estimated value of 
the land they occupy is $726,000,000, but tax 
experts say a more realistic accounting 
would amount to at least twice that. 

Not all of it is used for non-religious pur­
poses of oourse, but much of it is. Many 
churches are landlords and giants of industry 
and commerce. More than a few are slum­
lords. 

In 1969, Congress would not tamper with 
.the ancient privllege, although the tax re­
form law did give the churches six years to 
get rid of businesses unrelated to religious 
purposes. The grace period will almost cer­
tainly be extended indefinitely. 

The IRS, following the private school prece­
dent, could crack down now with its own 
directive. W1ll it? Of course not. It even 
exempted religious private schools from its 
July lOth directive. 

We believe in the absolute necessity of 
public education, but that is not the issue. 
The issue is whether or not a minority of 
Americans who choose to remove their chil­
dren from the system, for whatever reason, 
are to be tainted with the label of illegality, 
while thousands upon thousands of infl.­
nitely wealthier enterprises enjoy tax-exempt 
status simply because they are .too powerful 
for IRS to tangle with. 

The issue, in essence, is freedlom, not 
money; so little ls involved. For political 
purposes, the Ad.m.1.nistration has chosen tto 
stigmatize a group of Americans who are 
disse'IlJting lawfully and constitutionally, 
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even as they bear the load for both public 
and private education. As parents, they have 
elected tto pay this price, which moot of them 
can't afford. 

Some may be prejudiced, but then preju­
dice in the purest sense is evident in every 
rellgion, every fr-aternal organization in all 
groups where people chioose to associate with 
those with whom rthey have ideological, eth­
n1c, religious or other reasons for common 
understanding. 

Of all these, only one has now been de­
clared a taxable "prejudlce"-the desire of 
parents, for wh81tever reason, to seek what 
they consider the best for their children, 
their dearest possessions. They may be wrong 
in their beliefs, just as other groups may be; 
but they alone have been singled out for 
damnation by ms, which picks on the weak 
and blinks at the powerful. 

If it is tax money ms is seeking, it could 
find, without half looking, so much richer 
fields as to beggar comparison. But it's not 
that. IRS has simply been used, willingly it 
appears, as an instrument of quasi-religious 
excommunication of heretics. 

The secular theology pronounced in Wash­
ington is total integration. Those who quietly 
decide they won't accept the dogma are to be 
pun1shed by double· taxation, a crude per­
version of equal justice under the law. 

Mr. ALLEN. Mr. President, I suggest 
the absence of a quorum. 

The ACTING PRESIDENT pro tem­
pore <Mr. METCALF). The clerk will call 
the roll. 

The assistant legislative clerk pro­
ceeded to call the roll. 

Mr. STENNIS. Mr. President, I ask 
unarlln1ous consent that the order for 
the quorum call be rescinded. 

The ACTING PRESIDENT pro tem­
pore. Without objection, it is so ordered. 

WEAPONS SYSTEMS COSTS-REPLY 
TO SENATOR PROXMIRE 

Mr. STENNIS. Mr. President, I think 
all Members of the Senate know that 
I have long been concerned by the ques­
tion of cost growth in connection with 
our major weapons systems. For this rea­
son I asked the Department of Defense 
in January 1969, to establish a system 
whereby the status of the schedule, cost, 
and performance characteristics of 
major weapons systems would be re­
ported to the Senate Committee on 
Armed Services on a quarterly basis. My 
concern in this area has continued and 
our surveillance of the major weapons 
systems has been intensified. 

It was for this and other reasons that 
I was greatly interested in the comments 
of the distinguished Senator from Wis­
consin <Mr. PROXMIRE) on the floor of 
the Senate on July 20, 1970, with respect 
to cost increases of major weapons sys­
tems. Since the Senator's comments dealt 
with a subject matter which is of in­
tense interest to me, I would like to take 
a few minutes to comment briefly on his 
statement. 

I want to make clear that I admire 
th:e Senator from Wisconsin and his 
work very much, and think that he does 
a great deal of good in this field. I think 
in this instance, though, the facts that 
were given him were somewhat incom­
plete, and his conclusions, therefore, 
were not fully justifi-ed on the basis of 
all the facts. 

The distinguished Senator stated that 
the costs of 38 selected major weapons 
systems had increased by $3.6 billion to 
$23.8 billion over the planned costs in 
the 9 months period from June 30, 1969, 
to March 31, 1970. 

That is just a period of 9 short months, 
and if those figures were the entire story, 
we would have an alarming and drastic 
situation indeed. 

The Senator added that the figures 
which he had recited were taken "from 
a report by the Comptroller General of 
the United States," which he had earlier 
requested. 

He asserted that ''the major cost in­
creases occurred on four programs-­
Safeguard ABM, P-3C aircraft, Minute­
man II, and Minuteman III." He listed 
a cost increase for Safeguard ABM of 
$1,754 million; for P-3C aircraft of 
$291.1 million; for Minuteman II of 
$464.4 million; and for Minuteman III 
of $1,142.8 million. 

He stated: 
In only one of these 4 systems, Minuteman 

III, was the cost overrun attributable to any 
extent to an increase in the number of units 
purchased. Even in the case of that program 
a major portion of the added cost s was 
caused by reasons unrelat ed t o the change 
of the number of units. 

I repeat that my remarks today are 
not intended to be critical of the Senator 
from Wisconsin in any way. I admire the 
fine work he has done with his subcom­
mittee. What I say today is merely for 
the purpose of making the record with 
respect to these weapons systems clear 
and complete. 

In the first place, most of the figures 
furnished the Senator by the General 
Accounting Office represented data ob­
tained from the March 31, 1970, selected 
acquisition reports-SAR. These are the 
reports which I mentioned as being 
established pursuant to my request back 
in January 1969. Copies of these are 
furnished each quarter to the Senate 
Armed Services Committee, the House 
Armed Services Conunittee, the Senate 
Appropriations Committee, the House 
Appropriations Committee, and the Gen­
eral Accounting Office. The General Ac­
counting Office merely took the esti­
mated cost data off of these SAR's and 
as it states in a letter to me of July 14, 
1970, it "made no audit or verification 
of the reported data." Some of the sys­
tems in the GAO reports are not reported 
on quarterly SAR's and, therefore, the 
figures represented a one-time report as 
of June 1969. · 

Mr. President, I have already explained 
how difficult it is to get at the true basis 
or the beginning of these so-called esti­
mates. Error crept into the Senator's 
statement, as I see it, because of some 
incomplete information that he had, 
although the figures were furnished by 
the Department of Defense itself. 

We should recognize that cost analyses, 
and the determination of whether or not 
there has been, and, if so, the extent of, 
cost growth is a complex, difficult and 
demanding function. A simplistic ap­
proach to the problem simply is not 
adequate. There must be assurance that 
apples and oranges are not being com-

pared. Thus it often becomes necessary, 
in considering currently estimated costs, 
to make appropriate adjustments for 
changes in quantities, scope of the work, 
and performance characteristics. Also, it 
can be misleading to compare a current 
"hard" estimate of cost to completion 
with the "initial planning estimate" made 
before the specifications and detailed 
characteristics of a weapon system had 
been laid down and agreed upon and 
before the realistic cost data which is 
necessary for a firm estimate had been 
developed. If these and other pertinent 
factors are not taken into consideration, 
the conclusions can be inaccurate and 
misleading. 

That is exactly what has happened 
with a great many of these estimates on 
weapons programs without anyone being 
at fault, either the Pentagon or the 
Members who might be using these 
figures. It is just a failure to take into 
consideration these hard and difficult 
problems affecting the original guess-­
and it cannot be any more than a guess, 
as I explained yesterday; guess as to 
what a weapon may cost, long before it 
has really been conceived or its dimen­
sions or specifications have been settled. 
The guess occurs at a stage when there 
is just a concept of a need that is corning 
up or is going to appear on the horizon. 

This proposition, I believe, is made 
abundantly clear by the history and cost 
reporting status of several of the pro­
grams which the Senator from Wisconsin 
mentioned in his floor statement. I will 
comment on one or two. 

For example, in citing the increase of 
$1,754 million for the Safeguard ABM 
system, the distinguished Senator failed 
to mention that $1,345 million of this 
increase results from Presidential ap­
proval of the modified phase II Safe­
guard program, which includes a third 
site at Whiteman Air Force Base. For 
the Minuteman II program, the Sena­
tor cited an increase of $464.4 million. 
I would like to point out that $356 mil­
lion of this amount is for military con­
struction costs that were not in the ear­
lier quarterly reports because of the 
definition of program costs in effect at 
that time. 

That was certainly not his fault, and 
I lay no fault at his feet; but the hard 
fact is that if the Department of Defense 
~ad reported all costs on June 30, 1969, 
It would have shown that $356 million 
of this amount, as I have stated, was for 
military construction costs that are en­
tirely apart from the cost of the weapon 
itself. One of the areas where we have 
improved the reporting system is requir­
ing the inclusion of total program costs, 
and when the Department of Defense 
was not including these items of total 
program costs, it was creating an error 
in the thinking of all of us. So we now 
demand-well, I do not like that word 
"demand"-and now require that in re­
porting these costs, they include the total 
program costs. 

The Senator has referred to these in­
creases as program "cost overruns," but 
I doubt very much that the Senator 
would consider the program cost de­
creases that he reports for the F-111 and 
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C-5A programs to be ''cost underruns." 
And indeed they are not. The point is, 
Mr. President, that to really have an ac­
curate figure as to overruns, a firm start­
ing point should be established other 
than the original planning estimate that 
is made long before the program details 
are grimly established or the program 
under contract. The additional point is 
that adding quantities to a program or 
enlarging the scope of work such as in 
the Safeguard program are not properly 
classified as ''cost overruns." 

They are just simply additions to the 
program, like a man starts to build a 
seven-room house and decides to enlarge 
it by putting on two additional rooms. 
That is not a cost overrun; it is just 
an additional cost because of additions or 
added buildings that go onto the original 
plans, added as an afterthought. 

I would just like to add one brief 
comment, Mr. President, regarding the 
reports on major weapons systems. The 
Committee on Armed Services is now 
monitoring some 36 major on-going 
weapons systems with projected costs 
estimated at about $100 billion on the 
latest quarterly reports for the period 
ending March 30, 1970. The GAO report 
that Senator PRoxMmE refers to covers 
38 weapons systems with a projected cost 
of about $66 billion. These include such 
older programs as the Titan III missile 
and the Mark-46 Torpedo where most of 
the program funds have already been 
authorized and appropriated. It is im­
portant to emphasize, as I have before, 
that of the projected cost of $100 billion 
reported to the Armed Services Commit­
tee, as of March 30, 1970-and this is a 
very important point-only about 34 per 
cent of the funds have been authorized 
and appropriated. It is also important 
to point out that some of these program 
costs are projections into the 1980 time 
frame-fully 10 years in advance. That 
is another reason why they cannot be 
absolutely certain. But the big point here 
is that of those amounts, only about 34 
percent of the funds referred to, on 
March 30, 1970, had been authorized and 
appropriated. 

The Senator from Wisconsin, in good 
faith, states: 

In my judgment, the cost overruns in 
these programs are largely the result of waste 
and mismanagement. 

He also states: 
They represent public funds that are be­

ing used foolishly and that probably ought 
not to be spent by the Department of De­
fense at all. 

Mr. President, the inference that the 
funds for all of these programs have been 
authorized and appropriated should be 
corrected. Only 34 percent of them have 
been authorized and appropriated. In 
fact, Mr. President, the majority of the 
funds for the current on-going programs 
have yet to be approved by the Congress. 

It is easy to use words. It is easy to 
have a statement before you, which the 
Senator had before him, which unad­
vertently does not give all the facts. I 
say that it is easy to use words, but I 
submit that to paste the label of waste 
and mismanagement on all these funds 
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to which he was referring, when two­
thirds of it had not even been appropri­
ated-much less spent-is inaccurate. 
How could it be called waste, when Con­
gress had not even authorized it or ap­
propriated the funds, and how could it 
be called mismanagement? 

Those words go out on the wires and 
are put in the columns of the newspapers, 
they are commented upon by columnists, 
and the original error goes back to a 
mistake of fact. 

The Senator said that the money was 
used foolishly. Mr. President, two-thirds 
of these funds have not even been used. 
They could not be used foolishly, when 
they have not been used-that is, two­
thirds have not ever been appropriated. 
The Senator concluded from these er­
roneous facts that they probably ought 
not be spent at all. Well, that is a matter 
of judgment. But I point out that two­
thirds of the funds had not been appro­
priated, and they have not been spent 
yet. 

So I emphasize how easy it is to paste 
a department of government with labels 
and charges that are based upon incom­
plete information. This influences public 
opinion, but we cannot act on matters 
unless we have all the facts. 

I know that this is error. I have talked 
with the Senator from Wisconsin a great 
deal, and he gets a world of information. 
I know he is always very frank and can­
did about matters when he has all of the 
facts and the complete story. 

The A,CTING PRESIDENT pro tem­
pore. The time of the Senator has 
expired. 

Mr. GRIFFIN. Mr. President, I ask 
unanimous consent that the Senator be 
permitted to proceed for an additional 5 
minutes. 

The ACTING PRESIDENT pro tem­
pore. Without objection, it is so ordered. 

Mr. STENNIS. I have another matter 
in mind carried over from last year, and 
I mention this for the sake of clarity. 
Last year, a speech was made on the floor 
of the Senate that did not charge that 
some $23 billion, I believe it was~ very 
large sum, in any event-had been 
wasted, but it was picked up by someone 
who inferred that the Senator charged 
waste. I am not referring now to the Sen­
ator from Wisconsin. 

Then someone else picked that up, and 
finally many of the columns all read that 
this $23 billion had been extravagant 
waste. I found out about that later. I was 
busy holding hearings and later got into 
a detailed analysis of it. I found that in 
those items that were charged to waste 
were some of the most reliable missiles 
we had in the early stages of missile pro­
grams-the ones we relied on and 
spanned the gap, and the ones that made 
the difference. The old Atlas ·and Titan 
I missiles, I recall, were on the list. They 
became outdated '81Il.d passed into obliv­
ion, but they were the very workhorses 
of our program for a long time. 

When those facts were brought out, 
only a very small percentage of this large 
sum could have been charged to waste, 
and that was merely with respect to 
cases in which the weapon did not work 
out well and had to be abandoned. In 

research, you get part of your money's 
worth even if a program does not prove 
to be successful. 

I am merely trying to put what I think 
is the proper light on these matters, par­
ticularly in view of the forthcoming de­
bate we will have-and a very good and 
timely one-on the military procurement 
bill. 

Mr. President, I am furnishing the Sen­
ator from Wisconsin a copy of this state­
ment. I came directly to the Chamber 
from a meeting of a subcommittee at 
which I had to be the presiding officer, 
and I did not have a chance to get in 
touch with him; but I have done so 
through this statement. 

I yield the floor. 

MESSAGE FROM THE HOUSE-EN­
ROLLED Bll..L SIGNED 

A message from the House of Repre­
sentatives, by Mr. Berry, one of its read­
ing clerks, announced that the Speaker 
had affixed his signature to the enrolled 
bill CS. 3279) to extend the boundaries 
of the Toiyabe National Forest in Neva­
da, and for other purposes, and it was 
signed by the Acting President protem­
pore (Mr. ALLEN) . 

COMMUNICATIONS FROM EXECU­
TIVE DEPARTMENTS, ETC. 

The ACTING PRESIDENT pro tem­
pore CMr. ALLEN) laid before the Senate 
the following letters, which were referred 
as indicated: 
REPORT ON PROPERTY ACQUISITIONS OF EMER­

GENCY SUPPLIES AND EQUIPMENT 

A letter from the Director of Civil Defense, 
reporting, pursuant to law, on property ac­
quisitions of emergency supplies and equip­
ment by the Office of Civil Defense for the 
quarter ended June 30, 1970; to the Com­
mittee on Armed Services. 
PROPOSED LEGISLATION TO AUTHORIZE THE DIS­

POSAL OF CELESTITE FROM THE NATIONAL 
8TOCKPU.E AND THE SUPPLEMENTAL STOCK­
Pll.E 

A letter from the Assistant Administrator, 
General Services Ad.mintstratton, transmit­
ting a draft of proposed legislation to author­
ize the disposal of celestite from the national 
stockpile and the supplemental stockpile 
(with accompanying papers); to the Com­
mittee on Armed Services. 

REPORT OF THE COMPI'ROLLER GENERAL 

A letter from the Comptroller General of 
the United States, transmitting, pursuant to 
law, a report on progress and problems 1n 
implementing the Federal Claims Collection 
Act of 1966, dated July 23, 1970 (with an 
accompanying report) ; to the Committee on 
Government Operations. 
RECOMMENDATIONS OF FIRST CONSTITUTIONAL 

CONVENTION OF GUAM 

A letter from the Governor, Territory of 
Guam, transmitting, for the First Constitu­
tional Convention of Guam; to the Commit­
tee on Interior and Insular Affairs. 

REPORT OF A COMMTI'TEE 
The folliowlng report of a committee 

was submitted: 
By Mr. MUSX!IE, from the Committee on 

Publlc Works, with amendments: 
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S. 2005. A bill to amend the Solid Waste 

Disposal Act in order to provide ftna.n.cial 
assistance for the construction of solid waste 
disposal faclllties, to improve research pro­
grams pursuant to such act, and for other 
purposes (Rept. No. 91-1034). 

Mr. MANSFIELD subsequently said. 
Mr. President, I ask unanimous consent 
that the Committee on Public Works 
have authority to :file its report on S. 
2005 together with the individual views 
of the Senator from Florida (Mr. 
GURNEY). 

The PRESIDING OFFICER (Mr. 
CooK). Without objection, it is so 
ordered. 

EXECUTIVE REPORTS OF COM­
MII"I'EES 

As in executive session, the following 
favorable reports of nominations were 
submitted: 

By Mr. !PASTORE, from the Committee on 
Commerce: 

Clay T. Whitehead, of Oa.llfornia, to be 
Director of the Omce of Telecommunications 
Policy. 

By Mr. YARBOROUGH, !from the Commit­
tee on Laibor and Public Welfare: 

Colston A. Lewis, of Virginia, to he a mem­
ber of ·the Equal Employment Opportunity 
Commission. 

Mr. YARBOROUGH. Mr. President, 
from the Committee on Labor and Pub­
lic Welfare, I report f·avoraJbly sundry 
nominations in the Public Health Serv­
ice which have previously appeared in 
the CONGRESSIONAL RECORD and ask unan­
imous consent, to save 1bhe expense of 
printing them on the Executive Calendar, 
that they lie on the Secretary's desk for 
the information of any Senator. 

The PRESIDING OFFICER (Mr. 
JoRDAN of Idaho). Without objection, it 
is so ordered. 

The nominations, ordered to lie on the 
desk, are as follows: 

Charles M. Bowyer, and sundry other can­
didates, for personnel action in the regular 
corps of the Public Health Service. 

Mr. STENNIS. Mr. President, as in 
executive session, from the Committee 
on Armed Services I report favorably 
the nominations of 10 flag and general 
officers in the Army, Navy, and Air Force. 
I ask that these names be placed on the 
Executive Calendar. 

The PRESIDING OFFICER (Mr. 
JoRDAN of Idaho). Without objection, it 
is so ordered. 

The nominations, ordered to be placed 
on the Executive Calendar, are as 
follows: 

Lt. Gen. John S. Hardy (major general, 
Regular Air Force), U.S. Air Force, to be 
placed on the retired list in the grade of 
lieutenant general; 

Maj. Gen. Jobn MacNair Wright, Jr., U.S. 
Army, to be assigned to a position of impor­
tance and responsilbi.Uty designated by the 
President, to ·be 11eutenant general; 

Maj. Gen. Edward Leon Rowny, U.S. Army, 
to be assigned to a position of importance 
and responsibility designated by the Presi­
dent; to be lieutenant general; 

Lt. Gen. Ferdinand Thomas Unger, Army 
of the United States (major general, U.S. 
Army); and Lt. Gen. Frank Joseph Sa.ckton, 
Army of the United St.a.tes (major genera.!, 
U.S. Army), to be placed on the retired list 
in the grade of lieutenant general; 

Rear Adm. Fred G. Bennett, U.S. Navy, for 
commands and other duties determined by 
the President, for appointment to the grade 
of vice admiral while so serving; 

Rear Adm. Dick H. Guinn, U.S. Navy, for 
appointment as Chief of Naval Personnel; 

Rear Adm. Dick H. Guinn, U.S. Navy, for 
appointment to the grade of vice admira.l; 

Rear Adm. Ralph Weymouth, U.S. Navy, 
for commands and other duties determined 
by the President, for appointment to the 
grade of vice admiTal while so serving; 

Vice Adm. Ralph W. Cousins, u.s. Navy, 
for commands and other duties determined 
by the President, tor appointment to the 
grade of admiral while so serving; and 

Rear Adm. Gerald E. Miller, U.S. Navy, for 
commands and other duties determined by 
the President, for appointment to the grade 
of vice admiral while so serving. 

Mr. STENNIS. Mr. President, in addi­
tion, I report favorably 1,830 appoint­
ments and promotions in the Army in the 
grade of major; and 2,700 promotions in 
the Navy in grade of lieutnant com­
mander and below. Since these names 
have already been printed in the CoN­
GRESSIONAL RECORD, in order to save the 
expense of printing on the Executive 
Calendar, I 81Sk unanimous consent that 
they be ordered •to lie on the Secretary's 
desk for the information of any Senator. 

The PRESIDING OFFICER (Mr. JoR­
DAN of Idaho). Without objection, it is 
so ordered. 

The nominations, ordered to lie on the 
desk, are as follows: 

Darrel W. Basom, and sundry other per­
sons, for appointment in the Regular Army 
of the United States; 

Gasper V. Abene, and sundry other officers, 
for promotion in the Regular Army of the 
United States; and 

Ralph P. Abenante, and sundry other om­
cers, for promotion in the U.S. Navy. 

BILLS INTRODUCED 
Bills were introduced, read the first 

time and, by unanimous consent, the 
second time, and referred as follows: 

By Mr. MATHIAS (for himself and 
Mr. SPONG): 

S. 4111. A b111 to amend chapter 55 of title 
10, United States Code, to provide for the 
continuation of certain benefits to mentally 
retarded and physically handicapped depend­
ents of members of the uniformed services 
after the death of such member or after his 
discharge or release from active duty for a 
service-connected disabiUty; to the Commit­
tee on Armed Services. 

(The remarks of Mr. MATHIAS when he in­
troduced the bill appear later in the RECORD 
under the appropriate heading.) 

By Mr. TYDINGS: 
S. 4112. A bill to improve judicial machin­

ery by amending title 28 of the United States 
Oode, to proVide for the defense of suits 
against Federal employees, and tor other pur­
poses; to the Committee on the Judiciary. 

(The remarks of Mr. TYDINGS when he in­
troduced the bill appear later in the RECORD 
under the appropriate heading.) 

By Mr. BAKER: 
S. 4113. A bill to provide for the return of 

certain war trophies to Jack D. McKeehan; to 
the Committee on Finance. 

By Mr. JACKSON (by request): 
S. 4114. A bill to amend certain laws re­

lating to Indians; to the Committee on In­
terior and Insular Affairs. 

(The remarks of Mr. JACKSON when he in­
troduced the bill which appear under a sep­
arate heading.) 

By Mr. JACKSON (for himself, Mr. 
ALLOTT and Mr. HANSEN) (by re­
quest): 

S. 4115. A bill to establish Within the De­
partment of the Interior the position of an 
additional Assistant Secretary of the Interior, 
and for other purposes; to the Committee on 
Interior and Insular Affairs. 

(The remarks of Mr. JACKSON when he in­
troduced the bill appear later in the RECORD 
under the appropriate heading.) 

By Mr. JACKSON (for himself, Mr. 
ALLOTT, Mr. FANNni, and Mr. HAN­
SEN) (by request): 

S. 4116. A bill to 'ProVide for financing the 
economic development of Indians and In­
dian organizations, and for other purposes; 
to the Committee on Interior and Insular 
Aff.airs. 

(The remarks of Mr. JACKSON when he in­
troduced the bill appear later in the RECORD 
under the appropriate heading.) 

By Mr. MONDALE: 
S. 4117. A bill to make permanent the pro­

visions of the Agricultural Trade Develop­
ment Act of 1954, as amended; to the Com­
mittee on Agriculture and Forestry. 

(The remarks of Mr. MoNDALE when he in­
troduced the bill appear later in the RECORD 
under the appropriate heading.) 

S. 4111-INTRODUCTION OF A BILL 
TOPROVIDEB~SFORVlliT­
NAM WAR VETERANS 
Mr. MATHIAS. Mr. President, last 

week, on July 17, I reported to the Sen­
ate my concern over the present un­
fortunate situation in which the depend­
ents of a serviceman killed in action can 
be left without the benefits of special 
remedial and handicapped medical aid, 
as provided for in chapter 55, title 10, 
of the U.S. Code. This section, in part, 
provides for the diagnosis, treatment, 
training, rehabilitation, special educa­
tion, and institutional care if such in­
flicted dependents while a serviceman is 
on active duty for at least 30 days. This 
program, which is contracted by the 
Secretary of Defense, has my strong and 
admiring support. We pride our society 
on our willing and humane acceptance 
of responsibility for each other, espe­
cially the small children who enter our 
world seriously handicapped. Chapter 55 
of title 10 assumes part of that respon­
sibility and I would like to take this op­
portunity to commend the Defense De­
partment for the administration of the 
program as currently authorized. 

I feel that it would be in accordance, 
not only with the overall purpose of the 
present program, but also with the moral 
obligation of our society for youngsters 
orphaned by war, to extend this program 
to include dependents of those service­
men who have died or been disabled in 
service to their country. There is now 
no area in veterans benefits which pro­
vides for the specialized medical and 
health care to which I am referring. The 
medical burdens of a family in such 
cases are drastically increased. For war 
widows, such as Mrs. James H. Palmer 
of Falls Church, Va., medical costs can 
inorease by as much as $150 a month. 
Such a hardship only compounds the 
painful adjustments which must be 
made when a soldier returns disabled or 
not at all. I feel that we have an obliga­
tion to correct such past inequities and 
to ensure that they shall not occur again. 
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For these reasons I now introduce the 

bill with the cosponsorship of the Sena­
tor from Virginia (Mr. SPONG), I hope 
that the members of the Armed Services 
Committee will share my concern and 
act expeditiously in support of it. 

The PRESIDING OFFICER (Mr. 
JoRDAN of Idaho). The bill will be re­
ceived and appropriately referred. 

The bill (S. 4111) to amend chapter 
55 of title 10, United States Code, to pro­
vide for the continuation of certain 
benefits to mentally retarded and phys­
ically handicapped dependents of mem­
bers of the uniformed services after the 
death of such member or after his dis­
charge or release from active duty for 
a service-connected disability introduced 
by Mr. MATHIAS, for himself and Mr. 
SPONG, was received, read twice by its 
title and referred to the Committee on 
Armed Services. 

S. 4112-INTRODUCTION OF A BILL­
AMENDMENT OF TITLE 28, UNITED 
·STATES CODE, TO ·PROVIDE FOR 
THE DEFENSE OF SUITS AGAINST 
FEDERAL EMPLOYEES 
Mr. TYDINGS. Mr. President, by the 

provisions of the Federal Tort Claims 
Act of 1946, the United States waived its 
sovereign immunity and provided for 
redress for damage to or loss of property 
or personal injury or death brought 
about by the negligence or wrongful act 
or omission of a Government employee 
while acting within the scope of his office 
or employment. The act provided that 
the United States would be liable to the 
injured party for such acts by its em­
ployees under circumstances where a 
private person would be so liable under 
the applicable State law where the act 
or omission causing the damage of in­
jury occurred. 

As originally enacted, the Federal Tort 
Claims Act did not provide a bar to an 
action against the employee personally, 
although a judgment in a civil action 
brought under the act would bar an 
action against ·the employee for damages 
arising from the same act or omission-
28 United States Code, section 2676. In 
practice the continued right to sue an 
employee personally has not provided 
any additional meaningful protection for 
claimants. 

In 1961 and 1965, statutes were enacted 
which barred personal action against two 
classes of Federal employees. In 1961, 
Public Law 87-258, the so-called Govern­
ment Drivers Act, was enacted providing 
that suits against the United States under 
28 United States Code, section 1346 (b) 
for damages resulting from the operation 
of a motor vehicle by an employee of the 
Government while acting within the 
scope of his office or employment shall be 
exclusive-see 28 United States Code, 
section 2679 (b) and (c) for procedures 
for its invocation. The 1965 act--Public 
Law 89-311, 38 United States Code, sec­
tion 4116-provides similar protection for 
medical personnel of the Veterans' Ad­
ministration. Although bills have been 
introduced in subsequent sessions of 
Congress to provide other classes of em­
ployees with the same type of immunity 

from personal suit, no final action to 
provide such protection has been taken. 

The time has come to provide such pro­
tection for all Federal employees while 
in the discharge of their official duties. 
There is no reason why, for example, the 
driver of a Government vehicle or a 
Veterans' Administration physician 
should be so insulated while a physician 
or lawyer in another branch of the Gov­
ernment stands outside the charmed 
circle of such coverage, particularly since, 
as a practical matter, the availability of 
the personal suit burdens the Govern­
ment employee without significantly 
benefiting the potential plaintiff. In the 
military service, for example, the physi­
cian, functioning for the Government in 
the same manner as his counterpart in 
the Veterans' Administration must p-er­
sonally carry professional liability insur­
-ance or stand under the cloud of possible 
personal private litigation, litigation 
from which the Veterans' Administration 
physician has complete immunity. This 
untenable situation has an adverse im­
pact on the retention of much needed 
physicians for career military service. 

The bill that I am introducing today, 
for appropriate reference, will eliminate 
the present inequity by repealing 38 
United States Code, section 4116 and pro­
viding all Federal employees with im­
munity from personal !inability in tort 
through the exclusiveness of a remedy 
provision contained in the proposed 
amendment to 28 United States Code, 
section 2679(b) . 

In addition, this bill closes another 
avenue of possible action against a Fed­
eral employee by removing the possibility 
of suit in a State court, when an altema­
tilve system of benefits or compensation 
has been provided. In Feres rv. United 
States, 340 U.S. 135 0950), the court 
held that an injured serviceman was 
barred from suit under the Federal Tort 
Claims Act because Congress had pro­
vided an alternative system of compensa­
tion under chapter 61, title 10, United 
States Code. While this decision serves 
under the facts of that case as a bar to 
suit against the Government, it does not 
protect the alleged tortfeasor from suit in 
a State court, despite the fact that the 
injured party is entitled to or is in receipt 
of such alternate compensation. This bill 
cLarifies the presently vague state of the 
law by making it clear that immunity is 
provided to the alleged tortfeasor, as well 
as the Government, when an alternate 
system of compensation has been pro­
vided. 

The legislation that I am introducing 
today makes one other improvement in 
the law, title 28, section 2680(h) in its 
present form subjects medical personnel, 
rather than the Federal Government, to 
personal suit 'because of a technical as­
sault or battery arising out of the per­
formance of medical, dental, or related 
treatment or clinical studies or investiga­
tions, because of the language excluding 
suits based on a theory of assault or 
battery from the coverage of the Federal 
Tort Claims Act. 38 United States Code, 
section 4116 provides protection from 
such claims to Veterans' Administration 

medical personnel. Section 3 of the bill 
repeals section 4116 and provides instead 
such protection for all Government medi­
cal personnel, including Veterans' Ad­
ministration physicians or paramedical 
personnel, bringing them all under ·the 
same prdtection of the Federal Tort 
Claims Act. 

In my opinion the protection that 
would be provided by this legislation to 
Government medical and other person­
nel, Particularly those in the armed serv­
ices, is long overdue. I hope that the leg­
islation will be enacted this year. 

I ask unanimous consent that the text 
of the legislation be printed in the RECORD 
at this point. 

The PRESIDING OFFICER (Mr. 
JORDAN of Idaho). The bill will be received 
an~ a~propriately referred; and, without 
obJectiOn, the bill will be printed in the 
RECORD. 

The bill (S. 4112) to improve judicial 
machinery by amending title 28 of the 
United States Code, to provide for the 
defense of suits against Federal em­
ployees, and for other purposes, intro­
duced by Mr. TYDINGS, was received read 
twice by its title, referred to the Com­
mittee on the Judiciary, and ordered to 
be printed in the REcoRD, as follows: 

s. 4112 
Be it enacted by the Senate and House 

of Representatives of the United States of 
America ,in Congress assembled, That section 
2679 (b) of title 28, United States Code, is 
amended to read as follows: 

"(b) The remedy against the United States 
provided by section 1346(b) and 2672 of this 
title, or by alternative benefits provided by 
the United States for injury or loss of prop­
erty or personal injury or death, caused by 
the negligen-t or wrongful act or omission 
of any employee of the Government while 
acting within the scope of his office or em­
ployment, shall hereafter be exclusive of any 
other civil action or .proceeding arising out 
of or relating to the same subject matter 
against the employee or his estate whose act 
or omission gave rise to the claim, or against 
the estate of such employee." 

SEc. 2. Section 2676(d) of title 28, United 
States Code, is amended to read as follows: 

"(d) Upon a certification by the Attorney 
General that the defendant employee was 
acting within the scope of his office or em­
ployment at the time of the incident out of 
which the suit arose, any such civil action 
or proceeding commenced in a State court 
shall be removed without bond at any time 
before trial by the Attorney General to the 
district court of the United States for the 
district and division embracing the place 
wherein it is pending and the proceedings 
deemed a tort action brought against the 
United States under the provisions of this 
title and all references thereto. After removal 
the United States shall have available all 
defenses oto which it would have been entitled 
if the action had originally been commenced 
against the United States under the Federal 
Tort Claims Act. Should a United States dis­
trict court determined on a hearing on a 
motion to remand held before a t:Nal on the 
merits that the employee whose act or omis­
sion gave rise to the suit was not acting 
within the scope of this office or employment, 
the case shall be remanded to the State 
court." 

SEc. 3. Section 2680(h) of title 28, United 
States Code, is amended to read as follows: 

"(h) Any claim a:Nsing out of assault or 
battery (other than assauLt or battery arising 
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out of the performance of medical, surgical, 
dental, or related functions, including the 
conduct of clinical studies or investigations) , 
false imprisonment, false arrest, malicious 
prosecution, abuse of process, libel, slander, 
misrepresentation, deceit, or interference 
with contract rights." 

SEc. 4. Section 4116 of title 38, United 
States Code, is repealed. 

SEc. 5. This Act shall apply to all claims 
accruing on or after the first day of the third 
month which begins following the date of it s 
enactment. 

S. 4114, S. 4115, AND S. 4116-INTRO­
DUCTION OF BILLS RELATING TO 
INDIANS, AND ESTABLISHMENT 
OF AN ADDITIONAL ASSISTANT 
SECRETARY OF THE INTERIOR 

Mr. JACKSON. Mr. President, I intro-
duce, for appropriate reference, three 
proposed bills submitted by the Secreta~y 
of the Interior in furtherance of Presi­
dent Nixon's message of July 8 on Amer­
ican Indian Affairs. 

Other Senators may wish to join in 
the sponsorship of these measures, and 
I will be happy to include their names 
if they will so advise me. 

Mr. President, I ask unanimous con­
sent that the letter from the Secretary 
of the Interior asking that these bills 
be introduced be printed in the RECORD 
following my remarks. 

The PRESIDING OFFICER (Mr. 
BELLMON) . The bills will be received and 
appropriately referred; and, without ob­
jection, the letter will be printed in the 
RECORD. 

The bills introduced by Mr. JACKSON, 
were receiv'ed, read twice by their titles, 
and referred to the Committee on Inte­
rior and Insular Affairs, as follows: 

By Mr. JACKSON (by request): 
s. 4114. A bill to amend certain laws relat­

ing to Indians. 
By Mr. JACKSON (for himself, Mr. 

ALLOTT, and Mr. HANSEN) (by re­
quest): 

s. 4115. A bill to establish within the De­
partment of the Interior the position of an 
additional Assistant Secretary of the Inte­
rior, and for other purposes. 

By Mr. JACKSON (for himself, Mr. 
ALLOTT, Mr. FANNIN, and Mr. HAN­
SEN) (by request): 

s. 4116. A bill to provide for financing the 
economic development of Indians and In­
dian organizations, and for other purposes. 

The letter, presented by Mr. JACKSON, 
is as follows: 
U.S. DEPARTMENT OF THE INTERIOR, 

OFFICE OF THE SECRETARY, 
Washington, D.C., July 2, 1970. 

Hon. SPIRO T. AGNEW, 
President of the Senate, 
Washington, D.C. 

DEAR MR. PRESIDENT: Enclosed are three 
legislative proposals that are submitted as 
a part of the legislative package that were 
discussed by President Nixon in his message 
to the Congress on Indians on July 8, 1970. 

We recommend that each of the proposals 
be referred to the appropriate committee for 
consideration and that they be enacted. 

We w:illin the near future submit remain­
ing proposals needed to fully implement the 
new Indian policy enunciated by the Presi­
dent in his message. 

The Office of Management and Budget ad­
vises that the enactment of the proposed 
legislation would be in accord with the pro­
gram of the President. 

Sincerely yours, 
WALTER J. HICKEL, 

Secretary of the Interior. 

S. 4117-INTRODUCTION OF A BILL 
TO MAKE PUBLIC LAW 480, THE 
FOOD FOR PEACE PROGRAM, 
PERMANENT 
Mr. MONDALE. Mr. President, I am 

introducing legislation to make Public 
Law 480, the important and highly suc­
cessful food for peace program, per­
manent. 

Programs carried on under this act are 
now in their 16th year and the basic 
legislation expires at the end of 1970. 

Last month President Nixon for­
warded to the Congress, as required by 
law, a report on activities carried out 
under Public Law 480 during the period 
January 1 through December 31, 1969. 

The President, in forwarding the re­
port, described the law's scope and bene­
fits in these words: 

The Food for Peace Program enables the 
United States to pursue its food assistance 
goals and development objectives in anum­
ber of ways: bilaterally, through conces­
sional sales programs and government-ad­
ministered donations programs; privately, 
through religious and charitable voluntary 
agencies such as OARE; multilaterally, 
through institutions such as the World Food 
Program. 

In addition, local currencies generated 
through Title I concessional sales and re­
ceived through repaymen-ts of earlier loans 
continue to provide balance orf payments 
benefits to the United States by permitting 
expenditures of u.s.-owned currencies rather 
than dollars in many countries. Such cur­
rencies have also been used to finance proj­
ects undertaken to 1ncrease our commercial 
sales of agricultural commodities, and 
thereby helped to develop an increased mar­
ket for U.S. agricultural products. These 
projects helped in 1969 to reverse the down­
ward trend of U.S. farm exports in recent 

y~~ Food for Peace Program enables the 
enormous technological capability and pro­
ductive capacity of American agriculture to 
be utilized to assist low income countries 
in developing their agricultural sectors, and 
in feeding their citizens while they still re­
quire outside help in doing so. . . . 

U.S. farm products shipped under 
Public Law 480 programs from its in­
ception, July 1954 to December 31, 1969, 
totaled $18.6 billion, 23 percent of total 
agricultural exports during that period. 

Wheat and flour accounted for half 
of the exports under Public Law 480 dur­
ing this 15-year period. Other products 
which have accounted for $1 billion or 
more in exports under Public Law 480 are 
cotton, $2.1 billion; dairy products, $1.5 
billion; rice, $1.2 billion; and ~oybean 
oil, $1.1 billion. These basic shipments 
are saving hundreds of thousands of 
lives in underdeveloped nations as well as 
helping U.S. balance of payments. 

Sales for foreign currencies accounted 
for almost two-thirds of the total ex­
ports under Public Law 480 during the 
15-year period, totaling $11.7 billion. 
Donations through voluntary agencies 
totaled $2.4, barter totaled $1.7, long­
term dollar and convertible currency 
credit sales totaled $1.6, and government 
to government donations for disaster re­
lief totaled $1.1 billion during this 
period. 

In recent years sales agreements have 
increasingly called for dollar rather than 
local currency settlements as provided in 
the more recent amendments to the 
basic legislation. In the 1969 calendar 

year 39 sales agreements or amendments 
were signed having a total value of ap­
proximately $1 billion, 34 percent of 
which involved local currency financing, 
49 percent local currency convertible to 
dollars and 17 percent long-term dollar 
credit. 

Aggressive worldwide market develop­
ment programs have been undertaken 
under Public Law 480 throughout its 
16-year life. U.S. private trade and pro­
ducer groups have joined with the Gov­
ernment, investing $96 million in market 
development programs as a supplement 
to $116 million made available under 
Public Law 480. In calendar year 1969, 
private market development funds of 
$15.1 million exceeded the QQvernment's 
contribution of $12.5 million. 

These funds have oeen used to sponsor 
trade mission tours, participation in 
trade fairs overseas, and publicity and 
advertising campaigns. Some 70 private 
U.S. agricultural trade and producer 
groups have cooperated with the Gov­
ernment in market development proj­
ects which have reached 70 different 
countries. Largely as a result of these 
market development programs commer­
cial sales of agricultural products 
agroad have increased from $3.4 billion 
in 1960 to approximately $5 billion in 
each of the last few years. 

These increased commercial agricul­
tural exports have contributed impor­
tantly to an easing of our balance-of­
payments problem. Foreign currencies 
generated through Public Law 480 sales 
also yield balance-of-payments benefits 
to United States. They are used in part 
to pay the upkeep of embassies and de­
fense installations. These uses of local 
currencies plus interest and principal 
payments on dollar credit sales under 
Public Law 480 amounted to $258 million 
in 1969. 

There are some who point to the 
sharply 'increased 'production of food 
grains in India, Pakistan, the Philippines 
and other underdeveloped countries in 
recent years as an indication that Public 
!.Jaw 480 programs are no longer needed. 
It is true that food shortages in these 
countries are not as acute as in earlier 
years. Imports under Public Law 480 pro­
visions may be as urgently needed in 
many countries as in earlier years. But 
the gap between food needs in the less­
developed countries and food supplies 
is still far too wide in many countries. I 
can do no better than to repeat Presi­
dent Nixon's statement in transmitting 
his 1969 re'port: 

The Food for Peace Program enables the 
enormous technological capability and pro­
ductive capacity of American agriculture to 
be utilized to assist low-income countries 
in developing their agricultural sectors, and 
in feeding their citizens while they still re­
quire outside help in doing so. 

These programs must be continued un­
til they have fully achieved their goals. 

The PRESIDING OFFICER (Mr. JoR­
DAN of Idaho). The !bill will be received 
and appropriately referred. 

The bill (S. 4117) to make permanent 
the provisions of the Agricultural Trade 
Development Act of 1954, as amended, 
introduced by Mr. MoNDALE was re­
ceived, read twice by its title and referred 
to the Committee on Agriculture and 
Forestry. 
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ADDITIONAL COSPONSORS OF 

BILLS 
s. 3720 

Mr. BAKER. Mr. President, I ask unan­
imous consent that, at the next printing, 
the name of the Senator from Kentucky 
<Mr. CooK) be added as a cosponsor of 
S. 3720, to preserve nationally televised 
news and public interest programs. 

The PRESIDING OFFICER <Mr. 
BELLMON) . Without objection, it is SO 

ordered. 
s. 3835 

Mr. HUGHES. Mr. President, I ask 
unanimous consent that, at the next 
printing, the names of the Senator from 
Ohio <Mr. SAXBE), the Senator from 
Colorado <Mr. DoMINICK), and the Sena­
tor from Wisconsin (Mr. NELSON) be 
added as cosponsors of S. 3835, the Com­
prehensive Alcohol Abuse and Alcohol­
ism Prevention and Rehabilitation Act of 
1970. 

The PRESIDING OFFICER (Mr. AL­
LEN). Without objection, it is so ordered. 

s. 3984 

Mr. McGOVERN. Mr. President, I ask 
unanimous consent that, at the next 
pr inting, the names of the Senator from 
Massachusetts <Mr. KENNEDY) and the 
Senator from Minnesota <Mr. MONDALE) 
be added as cosponsors of S. 3984, the 
American Indian Development Bank Act 
of 1970. 

The PRESIDING OFFICER (Mr. BELL­
MON) . Without objection, it is so ordered. 

s. 4104 

Mr. JAVITS. Mr. President, I ask 
unanimous consent that, at the next 
printing, the n ame of the Senator from 
Oregon (Mr. HATFIELD) be added as a co­
sponsor of S. 4104, the School Breakfast 
Act of 1970. 

The PRESIDING OFFICER (Mr. 
BELLMON). Without objection, it is so or­
dered. 

EMPLOYMENT AND TRAINING OP­
PORTUNITIES ACT OF 1970-
AMENDMENTS 

AMENDMENT NO. 790 

Mr. CRANSTON submitted amend­
ments, intended to be proposed by him, 
to the bill (S. 3867) to assure opportuni­
ties for employment and training to un­
employed and underemployed persons, to 
assist States and local communities in 
providing needed public services, and for 
other purposes, which were referred to 
the Committee on Labor and Public Wel­
fare and ordered to be printed. 

AMENDMENT OF CLEAN AIR ACT­
AMENDMENTS 

AMENDMENTS NOS. 791 AND 792 

Mr. NELSON. Mr. President, today I 
submit two amendments to the Air Qual­
ity Improvement Act, S. 3229. The first 
measure calls for strict inspection of Fed­
eral Government automobiles through 
periodic testing at various mileage inter­
vals and stopping the production of any 
model that fails to comply with national 
emission standards for motor vehicles. 

The amendment requires automobile 
manufacturers to comply with a 50,000-
mile warranty provision that would give 
automobile owners legal standing to have 
their cars, emitting pollutants above na­
tional standards, repaired at the expense 
of the manufacturer. 

In addition, the Secretary of Health, 
Education, and Welfare is authorized to 
test production-line cars to determine if 
the cars comply with emission character­
istics of their prototypes. Test procedures 
for prototypes, production line vehicles 
and automobilies in use would be required 
to be geared to differing driving and 
weather patterns throughout the Na­
tion. 

The second amendment would author­
ize $50 million annually to the National 
Air Pollution Control Administration for 
the development of prototype low-emis­
sion engines. The funds requested by the 
administration are inadequate. If we 
want to develop an alternative to the in­
ternal combustion engine in this decade, 
then we will have to move quickly and de­
cisively. 

Earlier in the legislative session I in­
troduced S . 3276, the Low-Emission Ve­
hicle Act, which would ban the manufac­
ture and sale of the internal combustion 
engine if a low-emission motor could be 
produced. Motor vehicles account for 60 
percent of all air pollution and in some 
cit ies, such as Washington, D.C., pro­
duce up to 90 percent of the air pollution 
problem. 

If the wind takes a holiday, the re­
sult can be disastrous. Los Angeles has 
already established what are called "red 
alert" days when parents and schools 
are advised not to allow children out to 
play strenuously because of the heavy 
smog. New York City was threatened by 
disaster in 1966, and Chicago in 1969. In 
1952, heavy smog hung over London and 
was largely responsible for the deaths 
of 4,000 persons. 

We have for too long been breathing 
the exhaust fumes of a technological so­
ciety. It is time we introduced legislation 
for a consumer's society. The first 
amendment is similar to a proposal of­
fered recently by the United Auto 
Workers, Environmental Action, Na­
tional Audubon Society, Zero Population 
Growth, Sierra Club, Friends of the 
Earth, and the Wilderness Society. 

Mr. President, I ask unanimous con­
sent that the two amendments be 
printed, referred to the appropriate 
committee, and be printed in the RECORD 
at this point. 

The PRESIDING OFFICER (Mr. 
BELLM ON) . The amendments will be 
received and printed, and will be appro­
priately referred; and, without objec­
tion, the amendments will be printed in 
the RECORD. 

The amendments (Nos. 791 and 792) 
were referred to the Committee on Pub­
lic Works, as follows: 

AMENDMENT No. 791 
On page 8 , between lines 16 and 17, insert 

the following: 

"MOTOR VEHICLE AND MOTOR VEHICLE ENGINE 
COMPLIANCE TESTING AND CERTIFICATION 

"SEc. 207{a) The Secretary shall test, or 
require to be tested in such manner as he 

deems appropriate, any new motor vehicle 
or new motor vehicle engine submitted by a 
manufacturer to determine whether such 
vehicle or engine conforms with the regula­
tions prescribed under this Act. If such 
vehicle or engine conforms to such regula­
tions, the Secretary shall issue a certificate 
of conformity upon such terms, and for such 
period (not in excess of one year), as he may 
prescribe. 

" {b) ( 1) In order to determine whet her 
new motor vehicles or new motor vehicles 
engines being manufactured by a manufac­
turer do in fact conform with the regula­
tions with respect to which the certificate 
of conformity was issued, the Secretary shall 
test such vehicles or engines. Such tests shall 
be conducted by the Secretary directly. 

"(2) (A) If, ba.sed on suoh tests, t he Secre­
t ary det ermines that such vehicles or en­
gines do not conform wit h the regulat ions 
with respect to which the certificate of con­
fol'lmity was issued, he may suspend or re­
voke such .certificate in whole or in part, 
and shall so notify the manufacturer. Such 
suspension or revocation shall e.pply in t he 
case of any new motor vehicles or new mo­
tor vehicle engines manufactured after the 
date of such notification (or manufact ured 
before suoh date if still in the hands of the 
manufacturer) , and until such t.ime ae the 
Secretary finds that vehicles land engines 
manufactured by tthe manufacturer do con­
form t o such regula tions. If, during any pe­
riod of suspension or revocation, the Secre­
tary finds t hat a vehicle or engine actually 
conforms to such regula t ion s , he shall issue 
a certificat e of conformity applicable t o such 
vehicle or engine. 

" (B) (i) At :the request of any manufac­
turer whose certificat e of conformity has 
been suspended or revoked, t he Secretary 
shall grant the manufacturer a hearing as 
to whether the test s conducted on the ve­
hicles or engines are appropriaJte, whether 
any sampling methods wh'ich have been ap­
plied are appropriate, or whether the tests 
have been properly conducted, and make a 
determination on the record wlth respect 
to such suspension or revocation; but sus­
pension or revocation under subparagraph 
(A) shall not be s tayed by reason of such 
helaring. 

" ( 11) In any case of actual cont roversy as 
to the validity of any determ'ination under 
clause {i), the manufacturer may at any 
time prior to the sixtieth day after such 
determination is made file a petition with 
the United States colll"t of appeals for the 
Circuit wherein such manufacturer resides 
or has hl.s principal place of business, for 
a judie'ial review of such determination. A 
copy of the petit ion shall be forthwLth t rans­
mitt ed by the clerk of t he court to the 
Secretlary or other officer designated by hi,m 
for that puripOSe. The Secretary thereupon 
shall file in the court the record of the pro­
ceedings on which the Secretary ·base:d his 
determination, as provided in seot>J.on 2112 
of title 28 of the United States Code. The 
findings of the Secret ary in any public hear­
ing held in accordance wit h section 554 of 
tit le 5 of the United States Code, 'if sup­
ported by substarutial evidence on the record 
considered as a whole, shall be conclusive. 

"{C) The Secretary sha.ll establish meth­
ods and procedures for making tests under 
this section and inform the manufacturers 
with respect thereto. The methods and pro­
cedures established rby the Secretary shall 
take account of varying driving and clima­
tological conditions throughout the United 
States and shall be reasonably calculated to 
assure compliance with the emissions stand­
ards prescribed under section 202 under 
these varying conditions. 

"(D) Every new motor vehicle or new mo­
tor vehicle engine sold by a :ma.nltlacturer 
shall be warranted to have systems or devices 
for the control or reduction of substances 



25522 CONGRESSIONAL RECORD-SENATE July 23, 1970 
emitted from the vehicle or engine that are 
substantia.lly of the same construction and 
performance as systems or devices, on test 
vehicles or itest engines, for which a certifi­
cate has been issued to lthe manufacturer 
under subsection (a), and the manufacturer 
shall furnish with each vehicle or engine 
written instructions for necessary mainte­
nance by the ultimate purchaser. In addi­
tion, the manufacturer sha.ll indicate by 
means of a label or tag permanently affixed 
to such vehicle or engine that such vehicle 
or engine is covered by a. certificate of con· 
formity issued for the purpose of assuring 
achievement of emissions standards pre­
scribed under this Act. Such label or tag shall 
contain such other information relating to 
control of motor vehicle emissions as the 
Secretary shall prescribe by regulation. The 
manufacturer shall warrant that the system 
or devices for the control or reduction of 
emissions from motor vehicles or motor ve­
hicle engines will meet the standards pre­
scribed under this Act. 

"(c) (1) In order to determine whether 
motor vehicles or motor vehicle engines in 
use do in fact conform with the regulation 
prescribed under this Act, the Secretary 
shall test motor vehicles or engines owned by 
the United States Government. 

"(2) (A) If, based on such tests, the Sec­
retary determines that such vehicles or en­
gines do not conform with the regulations 
wi·th respect to which the certificate of con­
formity was issued, he may suspend or revoke 
such certificate in whole or in part, and shall 
so notify t he manufacturer. Such suspension 
or revocation shall apply in the case of any 
new motor vehicles or new motor vehicle 
engines manufactured after the date of such 
notification (or manufactured before such 
date if still in the hands of the manu­
facturer), and until such time as the Secre­
tary finds that vehicles and engines manu­
factured by the manufacturer do conform 
to such regulations. If, during any period of 
suspension or revocation, the Secretary finds 
that e. vehicle or engine actually conforms to 
such regulations, he shall issue a certificate 
of conformity applicable to such vehicle or 
engine. 

"(B) (1) At the request of any manufac­
turer whose certificate of conformit y has 
been suspended or revoked rthe Secretary 
shall grant the manufacturer a hearing as to 
whether the tests conducted on the vehicles 
or engines are appropriate, whether any sam­
pling methods which have been applied are 
appropriate, or whether the tests have been 
properly conducted, and make a determina­
tion on the record with respect t o such sus­
pension or revocation; but suspension or 
revocation under subparagraph (A) shall 
not be stayed by reason of such hearing. 

"(11) In any case of actual controver.sy as 
to the validity of any determination under 
clause (i), the manufacturer m ay at any 
time prior to the sixtieth day after such 
determination is made file a petition with the 
United States court of appeals for the circuit 
wherein such manufacturer resides or has 
his principal place of business, for a judicial 
review of such determination. A copy of the 
petition shall be forthwith transmitted by 
the clerk of the court to the Secretary or 
other officer designated by him for that pur­
pose. The Secretary thereupon shall file in 
the court the record of the proceedings on 
which the Secretary based his determina­
tion, as provided in section 2112 of title 28 
of the United States Code. The findings of 
the Secretary ln any publlc hearing held in 
accordance with section 554 of title 5 of the 
United States Code, if supported by sub­
stantial evddence on the record considered as 
a whole, shall be conclusive." 

On pages 8 through 17, redesignate sec­
tions 207 through 213 aa sections 208 through 
214, respectively. 

AMENDMENT No. 792 
On page 2, line 3, after "Sec. 103." in­

sert "(a)", and between lines 9 and 10 in· 
sert the following: 

"(b) Such section 104 (c) is further 
amended by inserting after the first sen­
tence the following: "In addition there are 
authorized .to be appropriated for the fiscal 
year ending June 30, 1971, and each of the 
two succeeding fiscal years, $50,000,000 for 
the development pursuant to this section 
of prototypes of alternatives to the lnterna.l 
combustion engine for the purpos~s of this 
Act." 

ORDER OF BUSINESS 
The ACTING PRESIDENT protem­

pore. Is there further morning business? 
Mr. GRIFFIN. Mr. President, I suggest 

the absence of a quorum. 
The ACTING PRESIDENT pro tem­

pore. The clerk will call the roll. 
The bill clerk proceeded to call the roll. 
Mr. GRIFFIN. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The ACTING PRESIDENT protem­
pore. Without objection, it is so ordered. 

RECESS 
Mr. GRIFFIN. Mr. President, after 

consultation with the distinguished ma­
jority leader, I ask unanimous consent 
that the Senate stand in recess subject 
to the call of the chair. 

The ACTING PRESIDENT protem­
pore <Mr. METCALF). Without objection, 
it is so ordered. 

Thereupon <at 11:56 a.mJ, the Senate 
took a recess subject to the call of the 
chair. 

The Senate reassembled <at 11:59 
a.m.) , when called to order by the Acting 
President pro tempore <Mr. ALLEN). 

DISTRICT OF COLUMBIA COURT RE­
FORMANDCRDnNALPROCEDURE 
ACT OF 1970-CONFERENCE RE­
PORT 
Mr. FANNIN. Mr. President, I am in 

support of the District of Columbia crime 
bill as reported by the conference com­
mittee. 

There are a few details I would change 
if the choice were within my judgment, 
but the measure taken as a whole does 
accomplish one mission that has been 
sorely neglected in this critical period. 

It reaches those who would abuse con­
stitutional rights. 

How long, Mr. President, are we going 
to continue our full time and attention to 
protecting the constitutional rights of 
those who would yell fire in a crowded 
theater, while we continue to ignore the 
victims? 

Our forefathers created the greatness 
of this Nation the moment they stood 
firmly for individual rights and dignity. 

But never was there any suggestion 
that our citizenship carried no respon­
sibilities. 

Never was there any suggestion that 
those who abuse ccnstitutional rights or 
violate laws to the injury of others, 
shQuld not bear the responsibility for 
that abuse 8JI1d violation. 

We must safeguard the constitutional 
rigb.lts of the individual, but that does not 
mean we must mollycoddle the criminal, 
or give his constitutional rights higher 
privilege than those of the victim. 

No nation on this earth does a better 
job in safeguarding constitutional rights 
for the criminal. 

It is aibout time we do as well for the 
crilninal's victim-whose constitutional 
rights have been violated. 

Mr. President, at least 29 States, in­
cluding my own State of Arizona, rec­
ognize and approve a limited no-knock 
exception to preserve evidence and assist 
police. 

The no-knock provision in the District 
of Columbia crime bill has been one of 
the controversial items, but it is less 
tough on the criminal than the law rec­
ognized in New York, and it basicaJ.ly fol­
lows the doctrine set out in the latest 
decisions of our U.S. Supreme Court. 

Therefore, the District of Oolumbia 
crime bill goes no further than prevailing 
and existing law. 

In addition, no-knock authority is not 
something new being created by this bill 
in the District of Columbia. 

Police, armed with a search warrant, 
now may break and enter, over the oc­
cupant's objection, under Federal law. 
The "knock and wa'it" is the time-hon­
ored procedure, but since common law 
times, exigent circumstances have au­
thorized no-knock searches and seizures. 

Earlier this month, FBI agents raided 
13 locations in the Washington area. 
They knocked and waited-and the oc­
cupants at several locations meanwhile 
destroyed the evidence while the agents 
stood at the door. 

This is one e~ample in which the no­
knock provision, if enacted, would have 
saved the evidence by a.llowin.g police to 
enter without knocking. The provision 
also would allow no-knocking if there 
were supporting evidence ·the occupants 
would seek to escape, or were armed and 
dangerous. 

What the no-knock provision in the 
District of Columbia crime bill does is to 
fix in the statutes the exceptions allow­
ing no-knock entry, and it requires that 
police must obtain in ·advance such per­
mission from the court, just as a search 
warmnt must be obtained. 

Thus, it spells out clearly the rules to 
police, and it safeguards the individual 
by allowing such police exception only 
with court permission. 

Opponents of the no-knock provision 
have expressed concern that a court tha.t 
has granted police a no-knock warrant, 
upon proper showing, would be loath to 
suppress evidence challenged at trial. 

Rather, it would seem to me, a defend­
ant is safeguarded in two respects. First, 
at the time of the trial he may challenge 
the initial showing of police to the oourt 
in obtaining the no-knock permission, 
and, of course, he may still challenge the 
seizure of the evidence by a motion to 
suppress. 

Again, it would seem to me, the in­
dividual benefits by the fact tha.t the 
court will not consider lightly the request 
of police to "no-knock." A showing must 
be made to the court to justify this 
exception. 
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Concern has been expressed by oppo­
nents of no-knock that the court will 
have to act as a prophet or soothsayer 
to guess future circumstances in gmnt­
ing no-knock exceptions. They insist that 
the circumstances cannot be known in 
advance. 

Again, Mr. President, I say that sup­
porting foots must ·be .given to the court. 
This permission for an exception to 
"knock and wait" will not be granted 
carte blanche. 

If a criminal in escaping has shot and 
killed a police officer, certainly it is a fact 
that the criminal is armed ·and danger­
ous. Who wants to knock at the crimi­
nal's door and announce a purpose of 
arrest-then wait for the door to open? 

If a known narcotics peddler is heard, 
when police on an earlier occasion knock 
and wait at the door, to be scurrying 
around ,and :flushing the toilet, should 
this not be ample reason to believe no­
knock entry is necessary to preserve the 
evidence? 

Concern also is expressed by opponents 
that the no-knock provision will spawn 
shoot-outs, by ·the sudden .unannounced 
breaking in of a door "m one's own 
castle.'' 

Mr. President, one can always conjure 
up circumstances under any rule where 
some unfortunate result may occur. No 
democracy is foolproof, else our Supreme 
Court would have no work to do. 

However, Mr. President, constitutional 
rights and responsibilities are relative 
matters. Exercise of rights by one in­
dividual may abuse those of another. 
This is an ill-defined marginal area. 

Our opponents to the no-knock provi­
sion have no easy solution to the experi­
ence recently of the two FBI agents who 
knocked at the door of the wife of a 
Washington area bank robber and an­
nounced their purpose, waiting. They 
were greeted by a burst of gunfire. Both 
were killed. Are we no longer concerned 
with the rights those agents may have 
had, or their widows and children? 

There must be a balancing of rights. 
The citizens have a right to be protected. 

They want to be secure in their person 
from those with criminal intent. They 
have the constitutional right to the pur­
suit of happiness, with safety. 

They want to walk peaceably wherever 
and whenever they have a constitutional 
right so to do. 

And they want those who violate our 
laws and do violence, to be brought to 
justice. This too, is a right in our society, 
and must be balanced with individual 
rights. 

Assuredly, the right to be secure in 
one's own castle is as long as our his­
tory, and that right is safeguarded by 
requiring judicial determination. 

With court order, the landlord today 
can have the tenant's household goods 
taken from the tenant's castle and set 
out on the street-all proper and consti­
tutional. This right of law has not jeop­
ardized the right of a citizen to be secure 
in his heme. 

The courts will safeguard the individ­
ual from abuse of the no-knock provision 
as well. 

In a sense, the no-knock determination 
by the court against an individual does 

no more injustice to the individual than 
an indictment. It is a step in the process 
of justice and nothing more. It does in­
convenience the individual-but so does 
the requirement to report and pay taxes. 

Mr. President, the distinguished sen­
ior Senator from North Carolina has 
made a capable and persuasive argument 
in his opposition to the District of Co­
lumbia crime bill, and especially the pre­
detention provision. 

I may say in sincerity that I sleep 
easier knowing that the distinguished 
Senator is safeguarding the Constitution 
as he so ably does. 

However, pretrial detention is not a 
new concept. As the distinguished Sen­
ator noted in citing statistics of those 
in jail awaiting trial in May 1970, 10 
percent had been waiting for a year or 
more. 

Nor is a speedy trial alone the solu­
tion. For whatever reason that moti­
vates them, there are criminals whose 
record and behavior justifies pretrial de­
tention. 

It may be that the defendant is a pro­
fessional criminal with a long record, it 
may 1be that he is a narcotics addict who 
must support his habit by crime, or he 
may be bent on building a kitty before 
anticipated imprisonment. 

A little more than a month ago, a Dis­
trict of Columbia police officer, father of 
four, stopped a suspected car matching 
the description of the getaway car in­
volved in a robbery minutes earlier. The 
officer, Ronald R. Watson, was critically 
wounded when a man in the rear seat 
opened fire. The officer exchanged fire 
and killed one of the suspects. 

The dead suspect was free on personal 
bond on a robbery charge with a dan­
gerous weapon only 3 weeks earlier, and 
he was identified as one of two men who 
had participated in a liquor store rob­
bery the day before he was stopped by 
Officer Watson. 

Mr. President, I ask unanimous con­
sent to have printed in the RECORD the 
account of this incident in the June 19, 
1970, issue of the Washington Post. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

WOUNDED OFFICER KILLS HOLDUP SUSPECT 

(By Alfred E. Lewis and Martin Well) 
A Washington policeman shot and ldlled 

a fleeing roM>ery suspect at New Jersey Ave­
nue and K street NW yesterday after the 
omcer had been shot twice by the suspect, 
police said. 

The officer, Ronald R. WSitson, 25, of the 
tramc division, wa.s shot 1n the neck and 
chest &bout 3: 15 p.m. after he stopped a 
Volkswagen that matcihed the descrdption of 
the getaway vehicle in a robbery that oc­
curred minutes earlier, pollee said. 

Afrter being hit, Oftlcer Watson fired Six 
&hots at two men who ran from the car, 
police said. They said three of the shots hit 
and killed Franklin E. Moyler, 23, of 1805 
Belmont St. NW who, they said, had shot 
the offi.cer. 

Watson, a District Heights resident and a 
member of the force for four years, wa.s re­
ported m critical condition at Washington 
Hospital Center last night. He 1s married and 
the father of four. 

A second suspect, Richard Frank Newell, 
25, of 3531 Jay St. NE, was arrested last 
nighlt at 7th and 8 Streets NW, police said. 

Mter questioning, police charged him with 
homicide, and rdbbery holdup with a gun. 

They said he was picked up a,t 9 :30 p.m. 
by two omcers who responded to a call that 
the owner of a car wanted to report it was 
stolen. Newell was idenrtified by police as ,the 
owner of the Volkswagen involved in the 
shooting. 

Moyler was pronounced dead at Rogers 
Memorial Hospital a.t 3:30 p.m. With gun­
shot wounds in the right shoulder, chest and 
right ·arm. 

Police said Moyler was free on personal 
bond after being arrested June 1 on a charge 
of robbery and carrying a dangerous weapon. 

They said he had previously been con­
victed of robbery and assault on an omcer 
and of W>Sault. 

Ca.psules suspected of being heroin were 
found in his pockets yesterday, police sa'id. 
They said $918 wa.s found in the car. 

Pollee said Moyler, who collapsed about 
30 feet from the southeast comer of New 
Jersey and K Streets NW after being shot, 
had been identified by a witness as one of 
the two men who earlier yesterday held up 
the G and B Liquor Store a few blocks away 
at 300 Massachusetts Ave. NW. 

The 'l"dbbery of the liquor store, in which 
an undetermined amount of money was 
taken by two men, one armed, FtouCihed off 
the chase that led to the shottlngs, pollee 
officials sa.td : 

This is the account they give: 
As the robbers fled the store with the 

money, Adela Gotkln, co-owner, and one of 
four persons inside at the time of ·the rob­
bery, ran from the store in pursuit. 

She saw the pair come out of an alley in 
the 800 block of 4th Street NW in a light tan 
Volkswagen, with the license plate 697-468. 

She returned to the vicinity of the store 
just in time to flag down three motorcycle 
omcers that had just flnished their 7 a.m. to 
3 p.m. tours of duty. 

Armed with Mrs. Gotkin's description of 
the getaway vehicle, the omcers split up and 
fanned out through the neighborhood. 

One of the three omcers was Watson. 
Shortly after starting north on 4th Street 

NW, police said, he caught sight of the al­
leged getaway vehicle. 

At the intersection of New Jersey Avenue 
and K Street NW he caught up with the car 
and stopped it in the middle of the street. 

Dismounting from his motorcycle, he ap­
proached the auto, gun drawn. 

He told the driver to turn off the ignition 
and hand him the keys. 

When the driver attempted to pull away, 
police said, Officer Watson grabbed for the 
keys. 

At that point, police said, the man on tt.e 
back seat of the car fired three shots JoCt 
omcer Watson, hitting him twice. 

Then, the two men bolted from the auto 
and ran south on New Jersey Avenue. 

Hit in the neck and chest by the suspect's 
shots, Watson leaned against the lef·t side 
of the Volkswagen's hood and fired six shots. 

Moyler fell about 30 !feet from the comer, 
in the driveway of a service station. 

Two bullets hit the window and grille of 
a taxicab northbound on New Jersey Avenue 
NW, apparently causing no injury. 

A revolver, which police said belonged to 
the dead suspect, was found in the inter­
section beside the open door of the aban­
doned Volkswagen. 

Police said that the wounded omcer's 
prospects were improved at the hospital when 
23 blood donors responded to a call for six 
donors of AB negative blood. 

Yesterday's incident appeaa-s to mark the 
second year that a Washington pollee officer 
shot and killed a man in the line of duty. 

The number of such k1111ngs declined last 
year to 6, from 13 in 1968, despite an increase 
in the size of the force. 

After a brief civil disturbance followed one 
of the 1968 shootings and public outcry fol-
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lowed others, one of the city's actions was 
to issue new guidelines on the use o;f firearms 
by pollee. 

The new guidelines state that an officer 
may fire at a fieeing suspect if the crime in• 
volved "an actual or threatened attack which 
the officer has reasonable cause to believe 
would result in death of serious injury." 

Mr. FANNIN. Mr. President, in an­
other case, the defendant attempted to 
rob a service station manager, who 
wrestled the gun from the defendant. In 
the struggle the gun fired, but no one 
was injured and the defendant fled. He 
was arrested a few minutes later. 

Four days later, the defendant was re­
leased on his own recognizance. Two 
weeks later, two men robbed a Safeway 
store. One of the men, brandishing a .45 
caliber automatic pistol, was identified 
as the defendant from photos the next 
day by a witness to the robbery, though 
he was not apprehended until 8 months 
later. On both charges and in separate 
trials, the defendant was found guilty by 
juries. 

Mr. President, I ask unanimous con­
sent to have printed in the RECORD sum­
maries of five additional criminal cases, 
which summaries are in the records of 
the Department of Justice. 

There being no objection, the sum­
maries were ordered to be printed in the 
RECORD, as follows: 

No. I-KENNETH H. JACKSON 
CRIMINAL NO. 190-68 

At about 8:00 A.M. on December 26, 1967, 
John Myers was sitting in his car in front 
of the Wholesale Auto Parts Store at 1821 
14th St., N.W., waiting for the store to open, 
when he was approached by a man subse­
quently identified as Kenneth H. Jackson. 
Jackson pulled a knife, held it to Myers' 
throat, and demanded his money. When 
Jackson attempted to search Myers' pockets, 
the two men struggled and they were ob­
served by Officers Glen Hilton and Burtell 
Jefferson who were on routine patrol in the 
area. The officers arrested Jackson and he 
was released on personal bond the same day 
in the Court of General Sessions. 

CRIMINAL NO. 514-68 

Less than three weeks later at about 7:45 
P.M., on January 13, 1968, Jane Doe, a six­
teen year-old girl, was walking in the 2400 
block of Nichols Avenue, S.E., when she was 
grabbed off the street by three men, dragged 
onto the Birney School playground near the 
corner of Nichols Avenue and Sumner Road, 
S.E., beaten about the face and head With 
the fists of her assailants, and raped several 
times. Miss Doe subsequently identified 
Kenneth H. Jackson from photographs as 
one of her attackers. Jackson was rearrested 
and was again released on personal recog­
nizance on March 1, 1968. 

Juries returned verdicts of guilty as to 
both the rape and robbery charges on Novem­
ber 8, 1968 and December 9, 1968, respectively. 

No. 2-DANIEL BETHEL 
CRIMINAL NO. 1087-67 

At approximately 1:00 A.M., on June 19, 
1967, Ellen von Nardroff, 38 years old, was 
awakened in her home at 1852 Irving Street, 
N.W., by unknoWIIl- sounds downstairs. She 
put on a robe and began to leave her bed­
room to ascertain their source when she ob­
served the stairWell light go on and heard 
the breaking of glass. She stayed in the bed­
room and shut the door, placing a chair 
against it as she heard footsteps ascend the 
stairs. She was unable to hold the door closed 
as a man, subsequently identified as Daniel 
Bethel, forced his way into her room, pushed 

her down on the bed, unzipped his pants and 
climbed on top of her, trying to force her 
legs apa;rt. He was U!llaAble to make pene­
tration solely because his victim was using 
sanitary napkins. He then got off her, asked 
for her money, and took a black purse con­
taining $40.00. He then escaped. 

Three weeks later at approximately 4:25 
in the morning on July 10, 1967, Ellen von 
Nardoff's home was again broken into. Fol­
lowing the first break-in, however, she had 
purchased a twenty-gauge shotgun for her 
protection, and this time she and a friend 
held the intruder, again identified as Bethel, 
at bay until the arrival of the pollee. Bethel 
was subsequently released on his (personal 
recognizance for both offenses on October 26, 
1967. 

CRIMINAL NO. 423-68 

At 10:35 in the morning on February 5, 
1968, two men entered Karl's Dry Cleaners 
at 6228 Third Street, N.W. One of the men 
brandished a .45 calibre revolver and told 
the store's owner, Norman Gray, to "give me 
your money," while the other man, subse­
quently identified as Bethel, went through 
Gray's pockets, removing some money and 
a watch. The two men then escaped in 
Bethel's car. 

Bethel subsequently pleaded guilty to 
housebreaking and robbery on January 22, 
1968, in connection with the two entries into 
the von Nardoff home. He pleaded guilty to 
the dry cleaning store robbery on October 4, 
1968. 

No. 3-NATHANIEL LEE, JR. 
CRIMINAL NO. 125-68 

At 6:25 P.M. on November 20, 1967, three 
men entered and held-up a McDonald's 
Drive-in at 1603 Good Hope Road, S.E. One 
man was armed with a .22 caldbre .piSJtol, 
another with a .38 calibre pistol and the 
third With a sawed-off shotgun. After tak­
ing an undetermined amount of money the 
men escaped. Nathaniel Lee, Jr., was subse­
quently identified by two eye-witnesses from 
photographs as the sUibject with the .22 call· 
bre p'istol. Lee was arrested on November 28, 
1967, and was sub.:;equeDJtly released on Per­
sonal Recogniz.ance on January 30, 1968. 

CRIMINAL NO. 462-68 

Less 'than one month later at 2:05 A.M., 
on February 24, 1968, Larry Wdse, a D. C. 
Transit Driver, was operating his bus in the 
vicinity of 15th Street and Stanton Road, 
S.E., when he felt a hard object in his back 
and was told: "Close the door and drive on 
straight, or I Will kill you." Wise complied 
and, upon a further demand, .turned over hds 
money, his change carrier and his watch to 
the assailant, who was subsequently identi­
fied as Nathaniel Lee, Jr. Lee 'left the bus 
at 14th Pl-ace and Stanton Road, S.E., and 
was aipprehended and held •by a d .ltizen who 
observed him running from the bus with 
the change carrier in his hand. 

On November 4, 1968, Lee pleaded guilty 
to both the McDonald's and the bus rob­
beries. 

No. 4--JoHNNY L. PETERSON 
CRIMINAL NO. 1520-67 

Early in the afternoon of November 6, 1967, 
Hubert Madison, returning from a lunch 
break while serving as a juror in the Court 
of General Sessions, was standing in an ele­
vator in the courthouse when Johnny L. 
Peterson, a defendant in a criminal case in 
which Madison was sitting, told Madison that 
the jurors "had better be right on the inside 
or they will be right on the outside." Peter­
son was charged with obstructing justice and 
was released on personal recognizance on 
January 26, 1968. 

CRIMINAL NO. 851-68 

Six weeks later at 6:05 A.M., Leon Hlad­
chuk was removing newspapers from his 
panel truck in front of 3058 Mount ·Pleasant 

Street, N.W., when he was approached by 
three men, struck in the back of the neck 
by an unknown object, beaten about the 
head and face by his assailants, and searched 
for money. Hladchuk fought off his attack­
ers and called the police. Officers Kenneth 
Brown and Wendell Huffstutler arrested the 
three men near the scene of the crime and 
Hladchuk identified one of them as Johnny 
L. Peterson. 

Peterson was found not guilty solely by 
reason of insanity on the obstructing justice 
in a non-jury trial on October 7, 1968. He 
subsequently pleaded guilty to a lesser in­
cluded offense of Attempted Robbery in the 
other case on January 9, 1969. 

No. 5-JEROME OLNEY 
CRIMINAL NO. 735-68 

At 3:10 in the morning on March 2, 1968, 
Hugo Barlow, a D.C. Transit driver, was op­
erating his bus in the vicinity of 14th Street 
and Independence Avenue, S.W., When he 
was approached by a subject subsequently 
identified as Jerome Olney who threatened 
Barlow with a knife and demanded his 
money. Barlow and Olney fought, and Olney 
was arrested a short distance from the scene 
after leaving the bus. He was released on 
personal recognizance later the same morn­
ing of his arrest. 

CRIMINAL NO. 735-68 
Ten days later at approximately 10:45 in 

the evening of March 12, 1968, James Sul· 
livan, another D.C. Transit driver, was oper­
ating his bus in the vicinity of 9th Street 
and New York Avenue, N.W., when a man 
pulled a knife and placed it against Sulli­
van's neck with his right hand while holding 
his left arm around the victim's neck and 
demanding his money. Sullivan complied and 
his assailant, subsequently identified from 
photographs as Jerome Olney, escaped. Ol­
ney was arrested on a warrant two days 
later. 

On August 7, 1968, Olney pleaded guilty to 
the lesser included offense of assault with a 
dangerous weapon in the Barlow robbery, 
and to robbery in the attack on the theft 
from James Sullivan. 

Mr. FANNIN. These cases, Mr. Presi­
dent, illustrate that pretrial detention 
is necessary to safeguard the rights of 
this society. 

However, it is to be emphasized that 
under the District of Columbia crime 
bill, such pretrial detention must be 
determined by the court, safeguarding 
all constitutional rights of the individual 
concerned. 

In 1966 the Congress enacted the Bail 
Reform Act, which has decreased re­
liance upon money bond as a condition 
for release. The purpose of the 1966 act 
was to end the discriminatory practice 
of high bond that caught the poor but 
did not deprive the liberty of the defend­
ant who could afford the bond. 

However, the 1966 act also deprived 
the courts of any legal authority to hold 
potentially dangerous defendants. 

The trial judge is faced often with a 
decision against his better judgment for 
the safety of society by releasing a dan­
gerous suspect to bail, or in the subter­
fuge of setting high bond-when the 
money bond only is to assure the ap­
pearance at trial of the defendant and 
not to pass judgment of his behavior. 

Recent studies of the bail practices m 
the District of Columbia show that 30 
percent or more of those charged with 
criminal offense are currently under de­
tention because of their inability to post 
bond. The detention rate for felonies is 
40 percent. 
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Some consideration should be permis­

sible on the part of the trial judge in 
the interest of society in cases involving 
compulsive, notorious, and incorrigible 
offenders. And that is the purpose of 
the pretrial detention provision in the 
bill. 

Pretrial detention, Mr. President, is a 
fact of life and should not be hidden 
behind the money bail bond system. 

A safeguard is provided in the bill that 
within 60 days the defendant, under 
pretrial detention, is to be brought be­
fore the judicial officer. 

The distinguished senior senator from 
North Carolina has expressed concern 
that the defendant still might be de­
tained indefinitely without trial. 

In view of the staJtistics cited by the 
distinguished Senator showing that four 
District of Columbia detainees in May 
1970 had been awaiting trial for 3 years 
or more, it would appear that the pro­
posed provision, at its worst, would be 
an improvement over today's procedure. 
At the end of 60 days, the defendant will 
be before the court for judicial deter­
mination as to his detention. 

We cannot overlook that a major 
change under the District of Columbia 
crime bill is the reform of the court sys­
tem in the District of Columbia, and the 
addition of more judges to speed the 
trial process and end the backlog. 

Mr. President, serious crimes have been 
rising here in the Nation's Capital at 'the 
alarming rate of 22 percent a year. In 
the past 5 years, the number of reported 
felonies in the District has risen 122 per­
cent. 

I do not wish to repeat crime statistics 
in the District of Columbia, Mr. Presi­
dent. But to emphasize the frightening 
aspect, I wish to note thalt the number 
of American soldiers killed in Vietnam 
in the first 6 months this year was only 
approximately 10 times the number of 
homicides committed in the District last 
year. 

It means, Mr. President, ·that we have 
a war right here at home, a war of crime. 

I am convinced that the District of 
Columbia crime bill will help reduce this 
sad record in our Nation's Capital. 

And it will accomplish this goal by 
balancing rights and safeguarding con­
stitutional privileges. 

I fear thaJt if we do not take action 
now to approve these reforms, we will 
only continue to build to the frightening 
record of crime in the District. 

Back in the Civil War crisis, Abraham 
Lincoln was attacked by his cri·tics-­
and even by historians today-for being 
lax on certain ronstitutional rights. 

Lincoln reminded his critics that he 
had that sacred document, the Consti­
tution, at the White House and that he 
was guarding it every moment. 

Today, every one of the millions of our 
citizens are watchful that constitutiona~l 
rights of the individual are protected. If 
anything, the a·tmosphere including thaJt 
in our judicial system has been to lean 
over backward in preserving such rights. 

Such watchfulness must ever be dili­
gent. And I feel assured the District of 
Columbia crime bill does nothing to 
jeopardize those rights. I am concerned 
that we have been going a long way to 
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forget those rights that have been vio- should add on to the shoulders or our 
lated of the victims. We must show more police officers the right of the individual 
diligence in this directi'On. to use force in resisting arrest, lawful or 

Both the no-knock and the pretrial not. 
detention must be determined by the Mr. President, I do not know how long 
court. This is adequate safeguard. we can continue to tell our police officers 

Defense counsel can move to exclude they must bear, without complaint and 
the evidence if there is an absence of as a part of their job, lumps on their 
fac~ to allow the court to grant an ex- heads, broken bones, and verbal and 
ception to the traditional "knock and physical abuse-whether they are right 
wait" rule, or if the police fail to get orwrong. 
prior court authority to no-knock. If they are wrong, they might expect 

Pretrial detention procedure will place the public to tum its back upon them. 
greater pressure for speedy trial, with But, here we are suggesting to the law 
judicial appearance provided after 60 enforcement officers, even when you are 
days. right, we will not support you-rather~ 

There are many other merits to the instead, we will stack the deck for the 
bill, Mr. President. One of 1these is the wrongdoer. 
provision for mandatory sentence of 5 We in Congress have shown concern at 
years for second offenders after convic- the demonstrations on our campuses and 
tion of a serious crime with a deadly in our streets. If we continue to go the 
weapon. road we have, if we continue to fail our 

The PRESIDING OFFICER. The law enforcement officers in the proper 
time of the Senator has expired. function, I can foresee the day when they 

Mr. FANNIN. Mr. President, I ask will rise up in a mass and protest. 
unanimous consent that I be permitted If our police methods need to be im­
to proceed for not to exceed 5 additional proved, if our police officers need to be 
minutes. better trained and better paid, we must 

The PRESIDING OFFICER. With- meet those needs. But we cannot con-
out objection, it is so ordered. tinue to heap the burdens and responsi-

Mr. FANNIN. Mr. President, I would bility of growing crime upon our police, 
like to see a mandatory sentence of 5 without supporting and aiding them. 
years for any conviction of a crime of Else, someday they will surely react. 
violence with a deadly weapon. This Mr. President, I suggest the absence of 
would place the penalty for misconduct a quorum. 
in gun possession where it belongs. The PRESIDING OFFICER. The clerk 

We do not need to penalize the inno- will call the roll. 
cent with gun registration, which will The bill clerk proceeded to call the roll. 
not stop deadly weapons from getting Mr. SPONG. Mr. President, I ask una.n-
into the criminal's hands. imous consent that the order for the 

The certainty and sureness of punish- quorum call be rescinded. 
ment to the criminal for carrying a The PRESIDING OFFICER. Without 
deadly weapon will provide the type of objection, it is so ordered. 
control that society needs to deal with _ 
abuse. 

Mr. President, I do wish to note that 
the mandatory minimum penalty pro­
vided for second offenders in the District 
of Columbia Crime bill also is not new. 
The Omnibus Crime Control and Safe 
Streets Act of 1968 provided: 

In the case of his second or subsequent 
conviction under this subsection, such per­
son shall be sentenced to a term of imprison­
ment for not less than five years nor moce 
than 25 years and notwi thstandlng any other 
provision of law, the court shall not suspend 
the sentence of such person or give him a 
probationary sentence. 

I also support the provision that a per­
son is not excused in using force to resist 
an arrest when such arrest is made by an 
individual the person has reason to be­
lieve is a law enforcement officer, whether 
or not such arrest is lawful. 

Mr. President, opponents to the bill 
have expressed concern that innocent 
persons under this provision my fall vic­
tim to an impersonator. By this argu­
ment, I fail to see that 'One who would 
impersonate a police officer would be 
dissuaded easily by resistance. 

Nor do I see any evil in assisting our 
law enforcement officers in their duties. 

We subject our police officers now to 
nnpleasant duty of law enforcement, 
verbal abuse, stoning, bodily injury, and 
the presence of danger to their lives in 
carrying out their duties. Now, the op­
ponents to this provision suggest we 

AUTHORIZATION FOR CERTAIN AC­
TION TO BE TAKEN DURING TO­
DAY'S ADJOURNMENT 
Mr. SPONG. Mr. President, I ask unan­

imous consent that the Secretary of the 
Senate be authorized to receive duly en­
rolled bllls from the House of Repre­
sentatives and that the President pro 
tempore or the Acting President pro 
tempore be authorized to sign duly en­
rolled bills during the adjournment of 
the Senate until midnight tonight. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

'Mr. SPONG. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The bill clerk prooeeded to call the roll. 
Mr. HUGHES. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

DISTRICT OF COLUMBIA COURT RE­
FORM AND CRIMINAL PROCEDURE 
ACT OF 1970-CONFERENCE RE­
PORT 
Mr. HUGHES. Mr. President, at this 

time add my voice to those opposed to 
the adoption of the conference report on 
S. 2601, the District of Columbia anti­
crime btll. 
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Like many of my colleagues who are 
also in opposition to the conference re­
port, I believe that the majority of the 
provisions in this anticrime bill are of 
high merit and deserve our full support. 
Such reforms in the criminal justice sys­
tem as court reorganization to assure 
speedier and more competent trials, juve­
nile law reform, a public defender sys­
tem, and an improved bail system are 
urgently needed and long overdue--here 
in the District and elsewhere in the 
United States. 

However, the provisions that threaten 
our individual constitutional rights and 
that run counter to informed modern 
concepts of corrections and penology are 
totally unacceptable. I refer particularly 
to pretrial detention, the expansion of 
wiretapping authority by police, the pro­
vision for no-knock entry of private 
homes and the lowering from 18 to 16 
of the age at which juveniles in certain 
cases must be tried as adults. 

I agree with Senator ERVIN that these 
and some of the other repressive provi­
sions of the bill constitute a dangerous 
threat to the fourth, fifth, sixth and 
eighth amendments to the Constitution. 

In our necessary and justifiable zeal 
to control rising crime in our society, 
there is a tendency to forget that these 
basic guarantees in our Bill of Rights 
protect every innocent and law-abiding 
citizen in the land-not just the dan­
gerous criminals. 

These guarantees also draw the line be­
tween our free society and the totali­
tarian state. 

Only in the framework of law can 
human rights be preserved. However, the 
purchase of civil order and individual 
security at the price of justice and 
freedom is the certain route to the totali­
tarian state. 

One does not have to be a civil liber­
tarian to see the dangers in relaxing our 
vigilance against repression in our laws. 
History is full of lessons that prove that a 
little repression is like a little cancer; it 
spreads and ultimately destroys the indi­
vidual rights on which a free society 
is built. 

I am convinced that such provisions as 
pretrial detention, no-knock entry, and 
expanded wiretapping are the dangerous 
beginning of a current trend toward the 
suppression of our traditional liberties. I 
also have not been persuaded that they 
are necessary Qr would be as effective as 
pictured by their proponents in the war 
against crime, to which we are all com­
mitted. 

I also do not accept for a moment the 
proposition that we must buy these re­
pressive features or have no anticrime 
bill at all. As I said earlier, the bulk of 
the provisions in S. 2601 are sound and 
urgently needed. The ali-or-nothing-at­
all notion advanced by the proponents of 
the bill does not square with my ideas of 
keeping faith with the people through the 
legislative process. 

I have therefore joined with more than 
20 of my colleagues in sponsoring an 
alternative District of Columbia crime 
package which retains the good reform 
provisions of the conference report-­
court reorganization, bail reform, and the 

adoption of the interstate compact on 
juveniles-but eliminates the repressive 
provisions to which I alluded earlier. 

The legal points involved in the District 
of Columbia anticrime bill have been 
masterfully handled here on the floor by 
such distinguished laWYers in the Senate 
as Senator TYDINGS and Senator ERVIN. 
Those of us who are nonlaWYers in this 
body are deeply indebted to those mem­
bers of the bar who have outlined the 
arguments, pro and con, so lucidly. 

We are all aware that the legislation on 
which we will vote this afternoon is not 
limited in its significance to the District 
of Columbia. It will be considered a tem­
plate for the Nation of long-needed re­
form in our system of criminal justice. It 
will have great influence on the legisla­
tion and administration of Justice in 
States and local jurisdictions throughout 
the land. 

With so much at stake, I regret that 
the most controversial features of the 
bill, those added by the House, are being 
considered from a conference report in 
floor debate, without the benefit of in­
depth Senate committee study. 

There are some very subtle points in­
volved. 

For example, with regard to preventive 
detention, how long can a man be de­
tained? Is it 60 days-or can it be re­
peated 60-day periods? 

Exactly what is meant by "dangerous" 
to society? Does it mean that, in the 
opinion of the magistrate, the individual 
to be detained is likely to commit a 
crime if released? Or can it stretch to 
mean any "socially dangerous behavior" 
whether criminal or not? ' 

To order detention, the magistrate 
must find that there is "substantial 
probability that the person to be de­
tained committed the act." 

What constitutes "substantial proba­
bility" vis-a-vis the traditional presump­
tion of innocence until proved guilty? 

At this late stage in the debate on the 
District of Columbia anticrdme bill, every 
legal and technical point has been 
touched upon by colleagues better versed 
in the law than I am. 

It occurs to me that the most useful 
note I can add is to speak to some of the 
practic'al consequences of ·the repressive 
aspects of the crime bill as seen by one 
who has served three terms as Governor 
of his native State. 

The administration of justice, after 
all, is primarily a State and local respon­
sibility, and I have had some firsthand 
experience with it. 

My distinguished colleague, Senator 
BYRD of West Virg'inda, drew an eloquent 
picture of ·the imperative need for deci­
sive action to control the disgraceful rise 
of crime in our National Capital. 

It is, of course, a namional trend. 
According to a recent FBI report, re­

ported crime in the United States was 
13 percent higher in the first 3 months of 
1970, compared with the same 3 months 
in 1969. 

I believe thaJt all of us-on both sides 
of this matter-recognize the urgency 
and share the objective of achieving law 
and order without sacrtflcing justice. 

The pivotal question is whether or not 

repressive measures, such as no-knock, 
preventive detention, and mandatory 
sentencing, are necessary to make our so­
ciety law abiding. 

And the corollary question is, of 
course, whether or not the price is too 
great. 

As Governor, I hea·rd from constitu­
ents, throughout the years, who de­
manded that the National Guard be 
called out for even the most minor civil 
distUTbance. 

I believe we are drifting into a trend 
of thinking lin this country that is for­
getful of the value of our liberties and 
how they were won, and that places sim­
plistic faith in force and repression as 
the only route to achieving law and 
order. 

The truth of the matter is that there is 
no shortcut to achieving an orderly so­
ciety. 

Threatening oratory, repressive legis­
lation, and the toughest law enforcement 
with existing public safety facilities are 
not going to bring us the security from 
crime that we need and want. 

My able colleague from Missouri, Sena­
tor EAGLETON, laid this point on the line 
with reference to the District of Columbia 
crime bill. 

Like most other things we need, the 
achievement of an orderly society is going 
to take cash-prudently programed and 
allocated. 

We need more, better trained, and 
better equipped police. We need upgraded 
court systems giving speedier trials-and 
we need to be willing to pay for this 
reform as well as to legislate it. 

We need intensive research into police 
and corrections systems, and what is 
being done is not even token. 

We need to tend to basic social and 
economic conditions that are conducive 
to crime--as has been spelled out by the 
Eisenhower Commission and numerous 
other prestigious national study groups 
whose reports are gathering dust on the 
shelves. 

We need these and many other things 
that cost money-substantial money-if 
we are to have an efficient, modern, 
criminal justice system that will provide 
the security we want. 

According to Lloyd N. Cutler, former 
executive director of the President's Com­
mission on the Causes and Prevention of 
Violence, the amount that America in­
vests in the criminal justice system-all 
police, all courts, all corrections, Federal, 
State, and local-is less than three­
quarters of 1 percent of our national in­
come, and less than 2 percent of all Fed­
eral, State, and local tax revenues. 

This is barely more than we have been 
spending on the space program. 

Frankly, I think that very few of the 
people who are justifiably upset by the 
growth of crime and violence in this 
country realize how little of our public 
investment goes for this vital purpose. 

In conveying the notion to an expectant 
public that there is a shortcut to law and 
order through repressive measures, such 
as the District of Columbia crime bill con­
tains, we would be aoing the Nation a 
grave disservice. 

We will only get security in this land 
when we are ready to take the massive 
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measures to overcome the real and basic 
causes of our insecurity. 

Finally, I would point out that the 
devotion to order in our democratic 
society does not belong exclusively to 
those who equate law and order with 
regimentation and repression. 

We need-and must have-security in 
our homes and streets and places of busi­
ness for our law-abiding citizens. 

But repression is not the answer. 
And the price is too great. 
It is for these reasons that I urge 

your support of the allternative District 
of Columbia crime package which pre­
serves the major reforms contained in 
the conference report, but with the can­
cerous threats to our constitutionaJl 
rights cut out. 

ORDER OF BUSINESS 
The PRESIDING OFFICER. Is there 

further morning business? 
Mr. DOLE. Mr. President, I ask unani­

mous consent to proceed for 6 minutes. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 

PRETRIAL DETENTION 
Mr. DOLE. Mr. President, many 

charges have been made with respect to 
the pretrial detention section of the con­
ference report on S. 2601. My initial re­
action to these charges is that they are 
somewhat short on documentation. If we 
are to accept and believe them, it would 
be helpful to have some compelling legal 
authority at hand. 

One charge that is frequently made is 
that pretrial detention violates the 
eighth amendment. Oppanents of pretrial 
detention argue that the bail clause in 
the eighth amendment which states, "ex­
cessive bail shall not be required," creates 
an absolute right to bail in noncapital 
cases. 

Proponents of pretrial detention as­
sert that the eighth amendment pro­
hibits excessive bail whenever bail is set, 
but that subject to the due process clause 
of the fifth amendment, Congress may 
determine that for some serious offenses, 
bail need not be set as a matter of right. 

By themselves, the six relevant words 
in the eighth amendment are susceptible 
to either interpretation. Consequently, 
those of us who are asked to interpret 
the amendment for ourselves would be 
greatly aided by citation to authoritative 
interpretation of the amendment in the 
past. 

The statement of the bill 's floor man­
agers provides such authority, which is 
prefaced with the comment that: 

On the basis of existing authority the 
conferees could not looate persuasive eV'i­
dence that a narrowly and fully protected 
detention alternative violates either the due 
process clause or the eighth amendment. 
The prohibitions against excessive ball can­
not be read to mandate ball in all cases .... 

Then the statement cites this au­
thority: 

In Carlson v. Landon, 342 U.S. 524 (1952), 
the Supreme Court observed: 

"The bail clause was lifted with slight 
changes from the English Bill of Rights Act. 
In England that clause has never been 

thought to accord a right to ball in all cases, 
but merely to provide that bail shall not be 
excessive in those cases where it is proper 
to grant bail. When this clause was carried 
over into our Bill of Rights, nothing was 
said that indicated any differenrt; concept. 
The Eighth Amendment has not prevented 
Congress from defining the classes of cases 
in which bail shall be allowed in this coun­
try. Thus, in criminal cases, bail is not com­
pulsory where the punishment may be death. 
Indeed, the very language of the amendment 
fails to say all arrests must be bailable." 

This interpretation was reaffirmed in the 
recent case of United States ex reL. Coving­
ton v. Coparo, 297 F. Supp. 203 (SD.N.Y. 
1969), in whlch the Court said: 

"Congress could, without running afoul 
of the Eighth Amendment, ... provide ... 
that persons accused of kidnapping, bank 
robbery with force and violence, or other 
serious noncapital crimes are not entitled 
to bail as a mat ter of right." 

Additional cases can be cited to sub­
stantiate this interpretation of the 
eighth amendment. They include: Bloss 
v. People of the State of Michigan, 421 
F. 2d 903 (6th Cir., 1970); United States 
ex rel Covington v. Coparo, 297 F. Supp. 
203 (S.D.N.Y. 1969); Mastrian v. Hed­
man, 326 F. 2d 708 (8th Cir.), Cert. de­
nied, 376 U.S. 695 (1964) ; United States 
ex rel. Hyde v. McMann, 263 F. 2d 940 
(2d Cir.), Cert. denied, United States 
ex rel Hyde v. Lavallee, 360 U.S. 937 
<1959); United States ex rel. Fink v. 
Heyd, 298 F. Supp. 716 (E.D. La. 1968); 
Wansley v. Wilkerson, 263 F. Supp. 54 
<W.D. Va. 1967) ; Cf. Vanderford v. 
Brand, 126 Ga. 67, 54 S.E. 822 (1906); 
People ex rel. Shapiro v. Keeper of City 
Prison, 290 N.Y. 393, 49 N.E. 2d 498 
(1943). 
It would appear that proponents of 

pretrial detention have met their bur­
den of production of authority on this 
point and that it is time for those on 
the other side to come forward with 
equally impressive authority to support 
their position that "the eighth amend­
ment establishes an absolute right to 
bail in all noncapital cases." This task 
should present no difficulty, for the Sen­
ator from North Carolina <Mr. ERVIN) 
has stated repeatedly that-

Preventive detention is a constitutionally 
questionable device whose survival depends 
on a frontal assaul•t of the Eighth Amend­
ment as it has been understood from its 
enactment. (Emphasis added). 

In my judgment, failure to produce 
an equally impressive list of judicial au­
thority would call for a directed verdict, 
so to speak, in favor of the bill on this 
point. Certainly, the legislation is not 
presumptively unconstitutional. 

One additional point opponents of pre­
trial detention might wish to consider is 
an excha.nge which took place in 1965 
during Judiciary Committee considera­
tion of Federal bail reform legislation. 
On page 148 of the published hearings 
the following is recorded: 

Mr. CREECH. Going back to the Eighth 
Amendment, to excessive bail and the feeling 
of some legal authorities that there is a right 
t-o bail, do you feel that judges can properly 
detain a defendant accused of a noncapital 
offense because he considers the man a dan­
ger to the community? 

Judge CRAVEN. I will be honest with you. It 
would be hard to convince me, but 1f you did 
convince me that he is really dangerous and 
that if I let him out he would be likely to 

kill his wife or mother-in-law, I would not 
lethimout. 

Senator ERVIN. I might state on that point, 
I had a case one time in connection with a 
suilt for false imprisonment of a person who 
had been detaind on account of insanity. Of 
course, he did not admit it. And I ran into 
this proposition that said that on the basis 
of common law any person has a right to 
temporarily detain another if there is a like­
lihood that he will do injury either to him­
self or to others by violence, until processes 
of the law can be set in motion for his de­
tainment according . to the statute law. And 
I have no doubt in my mind that if a judge 
has reasonable grounds for belief that an ac­
cused who is before him for the purposes of 
ball would be likely to commit suicide or be 
likely to commit a homicide or any violent 
crime on another, he would have a right to 
detain him for a reasonable period of time. 

The Senaoor from North Carolina's 
distinguished record on the bench is well 
known but something has transpired in 
the past 5 years to cause him to change 
an opinion based on experience at virtu­
ally every level of his State's judiciary. 
The logic of his statement seems unim­
paired by the passage of time. 

At the same time that opponents of 
pretrial detention are finding authority 
to support their position, I would be in­
terested to know why they are so certain 
Congress can authorize the detention of 
capital defendants but cannot authorize 
the dtention of noncapital defendants. 
The six words of the bail clause in the 
eighth amendment make no distinction 
between capital defendants and non­
capita.! defendants. Rape is a noncapital 
offense in the District of Columbia, but a 
capital offense in the special maritime 
and territorial jurisdictions of the United 
States. Why should it be constitutional 
for the U.S. Government to detain a rape 
defendant when the offense occurs in a 
national park or a national cemetery, but 
unconstitutional to detain him when he 
commits his offense in the District of 
Columbia? Why should the State of Vir­
ginia, which punishes rape with death, be 
able to hold a rape suspect without bail 
while the U.S. Government cannot hold a 
rape suspect in the District of Columbia? 
Why was it constitutional in 1966, under 
the Bail Reform Act, to detain a rape 
suspect in the District of Columbia when 
rape was a capital offense here, but un­
constitutional for Congress to authorize 
the same man's detention today? 

This question of the Federal Govern­
ment's power to detain ·a noncapital de­
fendant is important 00 the States, be­
cause it is generally agreed that the 
eighth amendment applies to the States 
through the due process clause of the 
14th amendment. I ask unanimous con­
sent to have printed in the RECORD a 
letter from the Deputy Attorney General 
to Senaror ERviN on this point .at the 
conclusion of my remarks. 

The PRESIDING OPFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. DOLE. If the eighth amendment 

forbids State governments to detain non­
capital defendants, then States that abol­
ish the death penalty would be forbidden 
to hold even the likes of Richard Speck 
before trial. Murder defendants in New 
York, where capital punishment has been 
largely abolished in practice, are held 
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routinely before trial. Is this uncon­
stitutional? 

In the state of Florida, the constitu­
tion authorizes the detention before trial 
of defendants charged 'With life impris­
onment. The same is true in Rhode Is­
land. The model State constitution has 
such a provision, and it was recently in­
cluded in the proposed Oregon consti­
tution. 

Opponents of pretrial detention must 
concede, I think, that if their interpreta­
tion of the eighth amendment should 
prevail in court, these State provisions 
will be held unconstitutional. 

Such a prospect appears to me to be 
highly undesirable and inimicable with 
the concepts of federalism and the States 
rights which are so often held up as fun­
damental precepts of our Union. 

Mr. President, I yield the floor. 
EXHIBIT 1 

OFFICE OF THE DEPUTY 
ATTORNEY GENERAL, 

Washington, D.O., June 19, 1970. 
Hon. SAM J. ERVIN, Jr., 
Chair man, Subcommittee on Constitutional 

Rights, aommtttee on the Judiciary, 
U.S. Senate, Washington, D.O. 

DEAR SENATOR ERVIN: During my testimony 
before the Senate Subcommittee on: Consti­
tutional Rights on May 22, the question was 
posed whether the "excessive ball" clause of 
the Eighth Amendment applies to the States 
through <the due process clause of the Four­
teenth Amendment. 'I1his letter will attempt 
to answer ltih'alt question. 

Although the Supreme Court has DJOt yet 
held that the excessive bail clause of the 
Eighth Amendment applies rto the States, the 
Court has ruled that the "cruel an'Cli unusual 
punishment" clause of the same amendment 
is inoo:t1para.ted into the Fotll'lteenth Amend­
ment, which applies to the States. In addi­
tion, several recent lower court decisions have 
held that the ball clause of the Eighth 
Amendment applies to the States. On the 
basis of this contemporrury authority, I a.m 
confident the Supreme Court wlll apply the 
bail provision rto the States when that issue 
is next presented and that, in the meantime, 
we should assume the Amendment 'does ap­
ply to state judges in the same way it applies 
to judges in federa.l courts. Ex Parte Watkins, 
32 u.s. 357, 361 (11833). 

As you know, the Bill of Rights was drafted 
in 1789 as a series of limitations upon the 
power of the federal government, not as a 
protection of certain rights against action 
by the States. Consonant with this objective, 
there are numerous iOpinions of the Supretne 
Courrt holding that <the first nine amendments 
to :the Constitution cliO not apply to the 
states. 

Specifically, in Collins v. Johnston, 237 U.S. 
502, 510-511 (1915), the Court remarked: 

"The Eighth Amendment is also invoked, 
with its prohibition against cruel and un­
usual punishments; but, as has often been 
pointed out, this is a limitation upon the 
Federal Government, not upon the States. 
Barron v. Mayor of Baltimore, 7 Pet. 243, 247; 
Pervear v. Commonwealth, 5 Wall. 475, 480; 
McElvaine v. Brush, 142 U.S. 155, 158; O'Neil 
v. Vermont, 144 U.S. 323, 332; Ensign v. Penn­
sylvania, 227 U.S. 592, 697." 

The Fourteenth Amendment was adopted 
in 1868. Since the 1930s, the Supreme Court 
has slowly incorporated the provisions of the 
Bill of Rights into the Due Process clause of 
the Fourteenth Amendment, which was de­
signed as a limitation upon the power of the 
States. Thus, in Robinson v. California, 370 
U.S. 660, 667 (1962), where a Ctl.lifornia 
statute made it a. criminal offense to "be 
addicted to the use of narcotics," the Court 
said: 

"We hold that a state law which imprisons 
a person thus atructed as a criminal, even 
though he has never taken any narcotic drug 
within the State or been guilty of any 
irregular behavior there, infiicts a cruel and 
unusual punishment in violation of the 
Fourteenth Amendment." 

Prior to this passage, the Court observed: 
" ..• [I]n the light of contemporary hu­

man knowledge, a law which made a criminal 
offense of such a disease [namely, mentallll­
ness, leprosy, or venereal disease] would 
doubtless be universally thought to be an 
infliction oj cruel and unusual punishment 
in violation oj the Eighth and Fourteenth 
Amendments . ••. We cannot but consider 
the statute before us as of but one in the 
same category." 370 U.S. at 666-667 (emphasis 
added). 

In a concurring opinion, Justice Douglas 
said: 

"The command of the Eighth Amendment 
banning 'cruel and unusual pUillsb.ments,' 
stems from 'the Bill of Rights of 1688. See 
Francis v. Resweber, 329 U.S. 459, 463. And it 
is appLicable to the States by reason of the 
Due Process clause of the Fourlteenith Amend­
ment. Ibid. 370 U.S. at 675." 

Citing the Robinson case as authority, a 
number of lower counts have now concluded 
that the cruel and unusual punishment 
clause of the Eighth Amendment applies to 
the States. For example, in Jackson v. Bishop, 
404 F. 2d 571, 576 (8.th Cir. 1969), Judge (now 
Justice) Blackmun wrote: 

"Despite ead'ier commenrtJs to ·the con­
trary ... the Eighlth Amendment's guarantee 
against cruel and unusual punishments 
seems now to have come to ·be ·regarded as 
direcltly applica;ble to the states <throu~h the 
due process clause of the Foul'lteenth Amend­
ment. Robinson v. California, 370 U.S. 660, 
666 ... " 

Likewise, in Beard v. Lee, 396 F. 2d 749, 751 
(5th Cir. 1968), the court said: 

"The Eighth Amendment to the Constitu­
tion of the Uni;ted States forbids infliction of 
cruel and unusual punishments. Through 
the action of the Fourteenth Amendment 
it applies to the Stwtes. Robinson v. Cali­
fornia ... " 

Thus, there 1s no doub(t th81t at leaa:t one 
clause of the Eigh·th Amendment applies to 
the States. In light of other recent court de­
cisions, there appears to be no reason why 
the "excessive bail" clause should not apply 
also. 

For example, in Pilkinton v. Circuit Court 
of Howell County, Missouri, 324 F. 2d 45, 46 
(8th Cir. 1963), a ball case, the court said: 

"We ·take it for granted that, contrary ,to 
earlier cases . . . the prOihibttion in the 
Eigh bh Amendment against ~equiring exces­
sive ba.i.l must now be ~egarded as applying 
to the States, under the Fourteenth Amend­
ment." 

This ruling rwas followed Ln .the Stllbsequent 
case of Mastrian v. Hedman, 326 F. 2d 708, 
711 (8th mr. 1964), a decision in which <the 
Supreme Court denied certiorad. 376 U.S. 965 
(1964). 

In Henderson v. Dutton, 397 F. 2d 375, 377 
(5th Cir. 1968), Ohief Judge John R. Brown 
of the 5th Circuit wrote: 

". . . ( s) ince Robinson v. State of Caii­
forni.a . . . the Constitution prohilbl:ts the 
States f.rom infl!ctlng cruel and Ulli\.LSU.S.l 
punishments 3 • • [ 3 And undoUJbtedly exces­
sive ball as well)." 

See wlso United States ex rel. Covington v. 
Ooparo, 297 F. su.pp. 203, 205 (S.D.N.Y. 1969); 
United States ex rel. Fink v. Heyd, 287 F. 
Supp. 716, 717 (E.D. La. 1968); Wansley v. 
Wilkerson, 263 F. Supp. 54, 56 (W.D. Va.. 
1967); Dembrowski v. State, ~Ind.-, 240 N.E. 
2d 815, 817 ( 1968). This is not an exhaustive 
list. 

On the basis of these !"ecent oases, .there is 
little reason .to doubt .that .the "excessive 
bail" clause of the Eighth Am.endmenlt now 

appLies .to the States. Moreover, whatever our 
differing inter:preta.tions of the Eig.ht:h 
Amendment may be, we both agree that the 
Amendmerut protects a. f.unda.mentSll right. It 
would be inconsistent ·to stress the impor­
tance of .that right but at .the same t1me 
M"gue that ·the right is not sufficiently funda­
mental ·to 1be incorporated into the due :proc­
ess clause of the Four:teenth Amendment. 

Consequently, whatever inter.pretwtton is 
placed upon the Eighth Amendment's ball 
clause as a. 11mitation upon federal power 
must also be carried over to apply as a limi­
tation upon the power of the several States. 
In this connection, I am enclosing with this 
letter a 'br111ilant opinion iby Federal District 
JiUdge Edward Weinfeld, who held that 00.11 
could be dended to a murder suspect al­
though mmder is no longer a capital offense 
in New York. 

Sincerely yours, 
RICHARD G. KLEINDIENST, 

Deputy Attorney General. 

[297 F. Supp. 203] 
UNITED STATES Ex REL. COVINGTON V. COPARO 

S.D. N.Y. 1969 
Edward Weinfeld, District Judge. 
The petitioner, held wt.thout bail upon an 

indictment returned by a New York County 
grand jury charging him With a triple murder 
in the first degree, seeks his release by way 
C1.f a federal writ of habeas corpus unless 
reasonable bail pending trial is fixed either 
by the State Court or this Cour•t. Petitioner 
contends I::.e has an absolute right to bail 
under the Eighth Amendment to the Fed­
eral Constitution, since murder in the first 
degree is no longer a capital crime in New 
York State (with exceptions not here rele­
vant) .1 The prosecution, in resisting peti­
tioner's application in the State Court for 
bail,2 denied such a constitutional right and 
also opposed the application on the ground 
that the 'three decedents named in the in­
dictment were murdered in a dispute over 
narcotics; that petitioner had a criminal 
record; that he is a. "professional hired kil­
ler"; and that if released on bail was un­
likely to appear for trial. The denial of ball 
was affirmed by the Appellate Division wi·th­
out opinion and the Court of Appeals denied 
leave to appeal. Petitioner haVing exhausted 
the state process on this issue, federal habeas 
corpus is available to test the legality of his 
detention. a 

Petitioner assumes that the Eighth Amend­
ment, binding upon the State of New York 
under the Four.teenth Amendment,• re­
quires that bail be granted as a matter of 
right in all except capital crimes. The Eighth 
Amendment, however, does not mention, 
much less distinguish between, capital and 
other felonies. It provides only that "exces­
sive bail shall not be required • • •." It is 
true, as petttioner contends, thiat some 
courts have construed the Eighth Amend­
ment to guarantee the right to bail in all 
but capital cases,6 but such statements must 
be considered in the context of the Con­
gressional statute governing bail, rather 
than as a command under the Eighth Amend­
ment. 

The Supreme Court has not spoken di­
rectly on the precise issue here presented. 
However, in considering a statutory provi­
sion authorizing the Alttorney General to 
hold without ball alien CQilllm.Unists under 
deportation charges, the Court observed 
11ha.t the Eighth Amenda:nent did not confer 
a right to ball ln every criminal prosecution. 
The Court also noted that it was Wlithin Con­
gressional competence to define those classes 
of cases in which lbaiil shall be allowed.8 And 
from the Judiciary Act of 1789 to the present, 
Congress has oalways provided that an ac­
cused is entitled to bail as a matter of ri.ghrt 
ln a non-capita;! case, whereas in capital 
cases bail is a df.scretJlonary matter.7 

Congressional policy thus fwr has proViided 
that only ca.pdtal offenses are not bailable as 

II 
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a matter of right. However, Congress cowd, 
without running a.'foul of the Eighth Amend­
ment, also provide, for example, that per­
sons accused of kidnapping, bank robbery 
with force and V'iolence, or other serious non­
cwpital crimes are not entitled to bail as a 
matter of right.8 This OOngressiona.l power, 
of course, is confined by the due process 
clause of the Fifth Amendment. Thus, I 
a.m of the view that Mr. Justice Burton, in 
his dissent in Carlson v. Landon, correctly 
defined the scope of the Eighth Amendment 
to "prohibit • • • federal ba'il that ·is exces­
sive in amount IW'hen seen in the light of all 
tra-ditionally relevant circumstances. Like­
wise, it must prohibit unreasonable denial of 
bail." 9 

And as Congress is free, within constlitu­
tional limits, to define the classes of cr·imes 
which are ·bailalble 8iS a. matter of r.i@l.t and 
those that are not, so, too, may the state 
legislatures. While the S111preme Oourt has 
not passed upon the direct issue, those fed­
eral courts which have are in a-ccord that the 
Eighth and Fourteenth Amendments do not 
require the state to grant bail in all cases as 
a matter o'f Tight; all have recognized that a 
state may constitutionally provide that bail 
be granted in some cases as a matter of right 
and denied in others, provided that the power 
is exercised rationally, reasonably and with­
out discrimina.tion.1o Thus, it is left to the 
courts to fix the amount of bail in all cases 
where it is a matter of rigtht and a.lso in 
t hose instances where the court exercises its 
discretion favora-bly; but, under the Eighth 
Amendment, where bail is fixed in either in­
st ance, it must not be excessive, and further, 
where ball is not a matter of right, the court 
may not arbitra.rily or unreasonably deny 
bail. 

New York State provides that admission to 
bail before conviction is a matter of right in 
misdemeanor cases and a matter of discre­
tion in all other cases-including a non-capi­
tal murder charge, the charge against this 
petitioner.11 New York's recent elimination of 
the death penalty upon conviction of murder 
in the first degree 12 following a course 
adopted in other states,18 manifests an en­
lightened policy which should be deterred by 
a legislative concern that reduction of the 
pen8ilty must automatically result in the 
gmnting of bail as a matter of constitutional 
right.u The penalty that may be imposed 
in the event of a conwction should not be 
the sole determinant on the issue whether 
bail is a matter of right; other factors, such 
as the nature of the offense, to mention but 
one, are also of substantial significance. No 
matter what the penalty, a murder cha.rge 
remains a murder charge; a kidnapping 
charge remains a kidnaping charge, a rape 
charge remains a rape charge. Essentially, the 
basic purpose of bail remains whether, in the 
light of the nature of the charge and other 
significant factors, an accused will appear for 
trial and submit to sentence upon convic­
tion.15 

The state legislature may define 'types of 
crimes so that bail is not mandatory in all 
cases, leaving the determination of whether 
an a-ccused is a good ball risk for the courts 
to decide in the exercise of their sound dis­
cretion.16 And if the totality of circumstances 
is such that a court is of the view that no 
amount of bail will ensure the defendant's 
presence for trial, ball may be refused. A 
court's refusal of bail in an appropriate case 
does not trespass upon a defendant's federal 
constitutional rights under the Eighth and 
Fourteenth Amendments. In those instances 
where the court, in the exercise of discretion 
denies ball, the defendant's right to a speedy 
trial, a guarantee that prevents undue and 
oppressive incarceration prior to trial.U as­
sumes significance. u 

Petitioner here is charged with a triple 
murder; the state contends that he ils a hired 
killer. The state could have found a real 
danger that petitioner, 1! released on bail, 

would take flight from ·the jurisdiction; that 
no amount of bail would assure his appear­
ance for trial; also that his release might 
constitute danger to the community. The 
grantdng of bail under such circumstances 
might well amount to "irresponsible judicial 
action .... " 19 

The petition is d1.sm1ssecL 

FOOTNOTES 
1 N.Y. Penal Law, McKinney's Consol. Laws, 

c. 40, § 125.30, subd. 1(a). 
2 Petitioner moved by a habeas corpus pro­

ceeding, as required under New York law. 
United States ex rel. Hyde v. McMann, 263 
F.2d 940, 942 (2d Cir.), cert. denied, United 
States ex rel. Hyde v. La Vallee, 360 U.S. 937, 
70 S.Ct. 1462, 3 L.Ed.2d 1549 (1959); People 
ex rel. Sh81p1ro v. Keeper of City Prison, 290 
N.Y. 393, 399, 49 N.E.2d 498 (1943). 

3 Brown v. Fogel, 387 F.2d 692, 694 & n. 1 
(4th Cir. 1967), cert. denied, 390 U.S. 1045, 
88 S.Ct. 1647, 20 L.Ed.2d 307 (1968); Wansley 
v. Wilkerson, 263 F.Supp. 54, 56 (W .D.Va. 
1967). 

4 Pilkinton v. Circuit Court of Howell 
County, Missouri, 324 F.2d 45, 46 (8th Cir. 
1963); United States ex rel. Fink v. Heyd, 287 
F.Supp. 716, 717 (E.D.La. 1968); Wansley v. 
Wilkerson, 263 F.Supp. 54, 56 (W.D.Va. 1967) . 

G E. g., Trimble v. Stone, 187 F.Supp. 483, 
484 (D.D.C.1960). 

6 Carlson v. Landon, 342 U.S. 524, 545, 72 
S.Ct. 525, 96 L.Ed. 547 (1952). 

7 Rule 46(a), Fed.R.Crlm.P.: "(1) Before 
Conviction. A person arrested for an offense 
not punishable by death shall be admitted 
to bail. A person arrested for an offense 
punishable by death may be admitted to ball 
by any court or judge authorized by law to 
do so in the exercise of discretion, giv~ng due 
weight to the evidence and to the nature 
and circumstances of the offense." See Stack 
v. Boyle, 342 U.S. 1, 4 72 S.Ct. 1, 96 L.Ed 3 
(1951). 

s Thus, it would be singular if, after the 
Supreme Court's invalidation of the death 
penalty in the Federal Kidnapping Act, 18 
U.S.C. § 1201 (a) (1), on grounds unrelated 
to bail considerations, United States v. Ja-ck­
son, 390 U.S. 570, 88 S.ct. 1209, 20 L.Ed.2d 
138 ( 1968) , the Eighth Amendment were to 
compel the release on ball of all defendants 
charged under the statute on the ground that 
their offense was no longer capital. 

9 342 u.s. 524, 569, 72 s.ct. 525, 548, 96 L.Ed. 
547 (1952); cf. Untted States v. Motlow, 7 
Cir. , 10 F .2d 657, 659 (1926) (Butler, Cir. J.). 

10 Mastrian v. Hedman, 326 F .2d 708, 710-
711 (8th Clr.) cert. denied, 376 U.S. 965, 84 
S.Ct. 1128, 11 L.Ed.2d 982 (1964 ) ; United 
States ex rel. Hyde v. McMann, 263 F.2d 940, 
943 (2d Cir.), cert. denied, United States ex 
rel. Hyde v. LaVallee, 360 U.S. 937, 79 S.Ct. 
1462, 3 L.Ed.2d 1549 (1959); United States 
ex rei. Fink v. Heyd, 287 F.Supp. 716, 717-
718 (E.D.La.1968); Wansley v. Wilkerson, 263 
F.Supp. 54, 57 (W.D. Va.1967). Cf. People ex 
rel. Shapiro v. Keeper of City Prison, 290 
N.Y. 393, 398, 49 N .'E.2d 498 (1943). See also 
Bitter v. United States, 389 U.S. 15, 16, 88 
S.Ct. 6, 19 L.Ed2d 15 (1967); Richman v. 
California, 85 S.Ct. 8, 13 L. Ed.2d 17, 18-19 
(1964) (Douglas, Clr. J.); Carbo v. United 
Stat es, 82 S.ct. 662, 7 L.Ed.2d 769, 774 (19ff2) 
(Douglas, Cir. J.); Fernandez v. United 
States, 81 S.Ct. 642, 5 L.Ed.2d 683, 686 {1961) 
(Harlan, Cir. J.). 

u N.Y. Code Crim. Proc. §§ 552, 553. 
12 N.Y. Sess. L. 1965, ch. 321, § 1. 
13 Sec. e.g., Alaska Sess.L.1957, ch. 132, § 1; 

Me.Rev.Stat.Ann. tit. 17, § 2651 (1964; Mich. 
CompLaws, § 750.316 (1948); Mln.Stat., 
§ 619.07 (1961); R.I.Gen.Laws, § 11-23-2 
(1956); Vt.Stat.Ann., tit. 13, § 2303 (1968 
Supp.); W.Va.Code, § 61-2-2 (1966); Wis. 
Stat., § 940.01(1) (1961). 

u See also legislation, pending in the 90th 
Congress, that would have abolished the 
death penalty for all federal offenses, S. 1760, 
H.Rep. 754, 934, 2305, 9865, 10784, 10874, 

12547, and amended the Constitution to pro­
hibit imposition of the death penalty by the 
states, H.J. Res. 633. 

15 Sta-ck v. Boyle, 342 U.S. 1, 4, 72 S.Ct. 1, 
96 L.Ed. 3 (1951). 

16 People ex rel. Shapiro v. Keeper of City 
Prison, 290 N.Y. 393, 49 N.E.2d 498 (1943). 

17 United States v. Ewell, 383 U.S. 116, 120, 
86 S.Ct. 773, 776, 15 L.Ed.2d 627 (1966). 

18 This right, of course, applies to the states 
and "is as fundamental as any of the rights 
secured by the Sixth Amendment." Klopfer 
v. North Carolina, 386 U.S. 213, 223, 87 S.ct. 
988, 993, 18 L. Ed.2d 1 (1967). 

19 Rehman v. California, 85 S.Ct. 8, 13 L. 
Ed.2d 17, 19 (1964) (Douglas, Clr. J.) Carbo 
v. United States, 82 S.Ct. 662, 7 L.Ed.2d 769, 
774 (1962) (Douglas, Cir. J.). Cf. Painten v. 
Massa-chusetts, 254 F.Supp. 246, 249 (D.Mass. 
1966). 

ADDITIONAL STATEMENTS OF 
SENATORS 

REPLY BY UNITED ARAB REPUBLIC 
TO PRESIDENT'S PEACE PLAN 

Mr. TOWER. Mr. President, we are 
now receiving optimistic responses to 
President Nixon's diplomatic initiatives 
in the Middle East. The Washington 
Post today reported that the United Arab 
Republic has replied to the peace plan 
proposed by the President. AI Ahram, the 
official voice of the Egyptian Govern­
ment, published a text of the American 
peace proposal in its yesterday's edition. 
AI though the text of the peace plan 
was altered in three specific instances to 
satisfy certain Egyptian requests, we 
should all be heartened by the simple 
fact that Egypt has responded to the 
proposal. 

It now seems evident that the Presi­
dent's statement in his recent television 
interview to the effect that the security 
of the State of Israel is in the national 
interest of the United States has been 
taken quite seriously by the powers that 
be in both Moscow and Cairo. If Pravda 
is indeed correct when it states, as it did 
today, that Egypt is prepared to recog­
nize the existence of Israel as an inde­
pendent state, then we may soon envi­
sion the beginning of serious peace talks 
on the Arab-Israel confiict. As everyone 
who has followed this situation knows, 
recognition of Israel by the major Arab 
powers ranks first in the list of demands 
of the Israel Government. 

President Nixon and Secretary of State 
Rogers should be commended for their 
effort to encourage meaningful nego­
tiations between the conflicting parties. 
U.S. policy with regards to the Middle 
East has not changed: We support the 
maintenance of state sovereignty and 
national self-determination for all of 
the nations of that area of the world. 
From this basic policy premise President 
Nixon has embarked on this bold diplo­
matic initiative. He should be supported 
and commended by all Americans who 
pray for lasting world peace. 

WATER RESOURCE PROJECTS AP­
PROVED BY THE COMMI'ITEE ON 
PUBLIC WORKS 
Mr. RANDOLPH. Mr. President, I wish 

to inform Senators and other interested 
parties of the various water resource 
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projects approved by the Committee on 
Public Works on July 16. These projects 
will aid in fiood prevention and they are 
valuable to the communities where they 
will be located. 

The projects, approved under the 
Watershed Protection and Flood Pre­
vention Act, together with the estimated 
Fedel'lal cost, include Spadra Creek, Ark., 
$1,618,000; Upper Petit Jean, Ark., $3,-
973,000; Headwaters of the Ch81ttooga, 
Ga., $2,815,000; North Oconee River, Ga., 
$2,795,000; Lost River, Ind., $4,883,000; 
St. Mary's River, Md., $1,484,000; Ppper 
Turtle River, N. Dak., $2,925,000; Pine 
Valley, Oreg., $1,711,000; Rocky Creek, 
S.C., $1,833,000; Hog Creek, Tex., $570,000 
and Upper Cibolo, Tex., $941,000. 

Also approved by the committee, un­
der Section 201 of the Flood Control Act 
of 1965, was Mobile Harbor, Ala.­
Theodore Ship Channel-which has an 
~stimated Federal cost of $7,254,000. 

A NEW POSTURE OF ISOLATION 
Mr. GOLDWATER. Mr. President, 

having lived through that period of his­
tory represented by the twenties and the 
thirties, I can remember very easily and 
very completely the mood of the country. 
Eliminating the difficulties caused by a 
depression that went on and on, and 
eliminating the existence of the Volsted 
Act, I would say the dominant feeling 
of that period was one of isolation from 
the rest of the world. We were not a 
world power, in any sense of the woro, 
and not a Military Establishment. After 
World War I, we went downhill as we are 
doing today; new weapons were not pur­
chased, as is the inclination of a num­
ber of Members of Congress today, and 
we were very firmly placing our head in 
the sands of stupidity. 

Instead of maintaining a strong pos­
ture, we maintained a weak one. Instead 
of being able to warn Hitler that any 
overt act on his part would bring us into 
it, we carefully stayed away from either 
the preparation or the interest. I have al­
ways believed that World War II would 
not have been fought had Hitler realized 
that America was strong and ready and 
willing to help its allies. 

Now we jump from that period into 
the present time, in the interim having 
fought three wars, and we find the 
American people, urged on by some 
members of the Foreign Relations Com­
mittee and by other Members of Con­
gress, acquiring a posture again of iso­
lation. We are faced with the explosive­
ness of the Middle East, and yet we are 
not equipped or willing to do anything 
about what might happen there. What 
might happen, in my opinion, is that 
Russia could well wind up controlling the 
Suez Canal, the Mediterranean, the 
Straits of Gibraltar, the Indian Ocean, 
and the straits leading into the South 
Pacific. This would mean the end of free­
dom of the seas, and it would give Russia 
control of the waters of the world. 

In this dangerous time of history, as 
we approach debate on the military au­
thorization bill, we find quite a contin­
gent of Congressmen presenting to Con­
gress an elaborate, expensive, and thor-

oughly developed plan to further down­
grade the military strength of our 
country. 

Personally, I think we have gone too 
far in the cuts the administration and 
the Senate committee have already 
made, but to take the suggestions made 
by the group known as "Peace Through 
Law" would be a risk that free people 
cannot afford to take. As we move 
through these dangerous days there are 
too few voices being raised to point out 
the dangers and the ultimate results if 
we proceed 818 this weakening group 
would have us proceed. 

One of the most consistent of these 
voices is Joseph Alsop, who writes again 
in an extremely knowledgeable way, not 
only about war and foreign policy, but 
particularly about the danger of mili­
tary budget cuts. Another writer who 
has consistently been aware of these 
dangers is Mr. Richard Wilson. 

I ask unanimous consent that two col­
umns by these gentlemen be printed in 
the RECORD. 

There being no objection, the articles 
were ordered to be printed in the REcoRD, 
as follows: 
MORE MILITARY BUDGET CuTs WILL lMPEluL 

FuTuRE OF U.S. 
(By Joseph Alsop) 

Tolle administration's bitter inner struggle 
over next year's budget, and more particu­
larly, next year's defense budget, amounts 
to a secret debate on the future of the United 
States. 

To be sure, it is almost heresy, nowadays, 
to say that grave dangers can arise from the 
kind of very deep defense-cuts being planned 
by Secretary of Defense Melvin Laird. 

The same view was taken when Secretary 
of Defense Louis Johnson was making de­
fense cuts that were just as politically moti­
vated. Almost everyone was deeply shocked 
when the natural result of Johnson's ruth­
less depletion of American power turned out 
to be the Korean War. 

Secretary Laird, of course, is hacking away 
at a far larger budget, but he is also doing 
so in an infinitely more dangerous period. 
The near monopoly of nuclear weapons that 
this country enjoyed 1n Secretaa'y Johnson's 
time has of course vanished long since. 

With reckless shortsightedness, the five-to­
one margin in nuclear-strategic weapons 
that this country still possessed in President 
Kennedy's time, has also been allowed to 
vanish. In J.ntercontinental missiles today, 
the U.S.-Soviet ratio 1s in fact 1 to 1.2, and 
it will be 1 to 1.4 in no more than a year 
or so. 

In short, a ·continuous deteriomtlon of the 
balance of power between this country and 
the Soviet Un'ion, had been permitted for 
some years. All this happened before Sec­
retary Laird got out his little hatchet for 
the present round of defense cuts. 

Furthermore, La.1rd is sWinging his hatchet 
when Soviet policy has suddenly become 
marked by a quite new aggressiveness; and 
there is also every reason to suspect a con­
stant increase of military influenoe on the 
Kremlin's decisions. In shor.t, it is hard to 
conceive a more hair-raising time rto cut the 
guts out of what remains of the national 
defense. 

To give just one example o! •the dangers, 
there is the horror story (for it is no less) 
of the Sixth Fleet in the Mediterranean. Al­
ready, the Sixth Fleet has 'been permitted 
to decay to a point that can only be called 
insane, in view of the present deadly peril 
to Israel. 

The Sixth Fleet today has two carriers, 

With their aircm.tt. These are its main strik­
ing force. Meanwhile, in addition to the 
large elements of the Soviet navy m the 
Mediterranean, the Kremlin oan count on 
Ale:mndria and prooobly on Lattakleh 1n 
Syria, as bases for any number of aircraft, 
plus any number of m!issiles the Soviet 
defense ministerium chooses to emplace. 

Reinforcement of the Sixth Fleet is still 
possible, but only on what the mllltary ca.ll 
a "surge basis," which means that the rein­
for.cemen t, even by as little as two additioruu 
carriers, cannot be mwin.tained for more than 
about four months. Th'is is because of past 
reductions in 'the strength of the U.S. Navy. 

This is bad enough. The further reductions 
under the new program of Laird defense cuts 
Will not only somew:halt weaken the Sixth 
Fleet itself, even 'though its strength is so 
clearly inadequate in the changed situation, 
in a.dd'itd.on, it will reduce the Navy•s capa~ 
bllity of "surge" reinforcement very greatly. 
In eigh'teen months or more, if the planned 
cuts are made, the SiXth Fleet may there­
fore b.aive to be Withdrewn from "the Medi­
terranean! 

That Will first of all amount to turning the 
Mediterranean into a Soviet lake. Besides 
Alexandria and Latta.kieh, the Soviets are 
already secretly using the Algerian base of 
Mers El Kebir. They are pouring Secret Serv­
ice money into little Malta, in the hope of 
securing, a.t some future time, a pro-Soviet 
government in this island that was "the un­
sinkable ~ircraft carrier" of the Second World 
War. 

Neither the French, nor the Italians, nor 
anyone else at all, can possibly offer any 
counterweight to the Soviet navy 1n the 
Mediterranean in the future conditions above 
summarized. Of course, turning the Medi­
terranean into a Soviet lake means, among 
other things, passing a sentence of death or 
subjugation on Israel and its people. But 
that, one must add, Will be only the begin­
ning. 

Yet the foregoing is only one of several 
horror stories arising from the secret debate 
about this nation's future. It is a very hot 
debate. At least one of the Joint Chiefs of 
Staff is already known to have exercised every 
chief of staff's ultimoate privilege. He has 
asked to present his "reclama"-meaning his 
warning that the defense cuts are going much 
too far-to the President in person. 

This has not been asked for in a great 
many years, and it should be enough to indi­
cate the terrible gravity of the issues that 
are now being argued behind closed doors. 
Yet the President will probably answer he 
can do nothing, because of the current in­
sanity of most of the U.S. Senate. And in 
this, the President may well be right. 

DREAMERS TALK WHILE SOVIETS CONTINUE 
ARMING 

(By Ri<:hard Wilson) 
WASHINGTON.-Will we never learn? Airy 

assumptions about a detente With Russia are 
being deflated again. Russia's missile build­
up is continuing apace. We guessed wrong on 
her intentions in the Mideast. We have 
guessed wrong time and again that Russia 
might aid in a settlement in the Far East. 

We guessed Russia was so preoccupied in 
her conflict with China that the Kremlin 
would try no new initiative elsewhere. Wrong 
again. 

It is not a good record and it does not 
encourage confidence in those people in the 
State Department, the Defense Department, 
the Central Intelligence Agency and the 
White House who evaluate Russia's inten­
tions and capabilities. 

Anyone who stuck to the commonsense 
principle that Russian is continuously ex­
panding, or trying to expand, its power and 
influence would have had a better record of 
foresight. If a chair is vacant a Russian will 
sit in it would be a better rule of thumb 
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than the complicated analyses on which 
policy has recently been based. There was a 
power vacuum in the Middle East and the 
Russians, following nature's laws, m~ed 
into it while the United States was heavily 
preoccupied with a public clamor against an 
unpopular war. 

Now we have the dismal prospect of a 
confrontation with the already established 
Russian military presence in the Mideast 
while we are trying to beat a retreat from 
Indochina. 

Retreating on one front because the Amer­
ican public wants no more of war and 
breathing defiance on another is not a very 
comfortable posture for the Nixon adminis­
tration. The Cambodian operation, it was 
thought, might have a secondary effect of 
showing the Russians that Nixon means 
business. 

But an in-and-out operation with the job 
half-done while tactically successful, car­
ries littl~ persuasive power when all the 
reasons for the half-done job are looked at 
without rose-colored glasses. One of the 
reasons the job was half-done was that the 
Nixon administration couldn't carry the 
American public along with a longer and 
more complete operation. 

The Senate of the United States bears an 
uncomfortable responsibility in this respect. 
It has persistently and over a long period of 
time sought to undermine the authority of 
the President to provide for the defense of 
the United States and conduct military 
operations. 

There have been those in Washington, in 
the Senate and elsewhere, who have been 
saying that the Russians were tapering off 
their missile build-up. Defense Se!Cretary 
Laird now states Russia is, in fact, continu­
ing to set up long-range missiles at a rapid 
rate. The Soviet Union has also moved a vast 
army to the Chinese border areas. It has 
moved its aircraft pilots and missiles to the 
Suez. It is continuing to supply arms and 
munitions in large volume to the North 
Vietnamese. 

And so it is the same old story. While the 
dreamers in the Senate talk about Russia 
responding if the United States will only 
cut back its defense effort and get out of 
Vietnam on prescribed schedule, the Soviet 
world-wide military deployment continues 
unaffected and perhaps hastened. It is car­
ried forward with the confidence that grows 
from nuclear equality or ~ruperiority. 

This, the President said last February, is 
"an inescapable reality of the 1970s . . . 
the Soviet Union's possession of powerful 
and sophisticated strategic forces approach­
ing, and in some categories, exceeding ours 
in numbers and capab111ty." As comparative 
strength is now projected the United States 
will have deployed 1,054 intercontinental 
ballistic missiles at the end of this year, and 
the Soviet Union will have deployed 1,290, 
which is a dramatic change fl'lom the 934 
U.S. to 224 Soviet missiles deployed in 1965. 

Russia's growing naval strength is another 
inescapable reality of the 1970s. And the 
most inescapable reality of all is that the 
periodic euphoria in which we indulge does 
not change for a moment the dedicated pur­
pose of the Soviet Union in shifting the 
balance of world power to its side. 

DR. VERNON E. WILSON BRINGS 
FINE QUALIFICATIONS TO HSMHA 

Mr. EAGLETON. Mr. President, re­
cently Dr. Vernon E. Wilson, formerly 
dean of the medical school at the Uni­
versity of Missouri and vice president of 
academic affairs there, was appointed 
Director of the Health Services and Men­
tal Health Administration of the De­
partment of Health, Education, and 
Welfare. 

No man in the Nation is more eminent­
ly qualified to fill this key post in the 
health field than Vernon Wilson, whom 
I have known and respected for many 
years His appointment is truly a case 
of Missouri's loss being the Nation's 
gain. Recently Star, the Sunday maga­
zine of the Kansas City Star, contained 
a story a:bout Dr. Wilson's career and 
his thoughts on his new job. I ask unan­
imous consent that the article entitled 
"Dr. Vernon Wilson's Capital Invest­
ment " written by Phillip S. Brimble, and 
publi~hed in the Kansas City Star of 
July 12, 1970, be printed in the REC<?RD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
DR. VERNON Wn.SON'S CAPITAL INVESTMENT 

(By Phillip S. Brimble) 
When Dr. Vernon E. Wilson left the com­

parative serenity of Columbia, Mo., this 
month to take over as head of the federal 
government's Health Services and Mental 
Health administration in Washington, he was 
acutely aware of the challenge that job holds. 

As head of that agency, Dr. Wilson will be 
responsible for an annual budget of 3 billion 
dollars and 25,000 employees. As one fr,iend 
put it, "Vernon has made the big time.' 

Not that Dr. Wilson has not been long ac­
quainted with big plans and challenges, hav­
ing during the last decade been dean of the 
University of Missouri medical school, Co­
lumbia, co-ordinator of the Missouri Reglonal 
Medical program, and, more recently, vice­
president of academic affairs at M.U. 

While dean of the M.U. medical school, Dr. 
Wilson was instrumental in expanding its 
enrollment, faculty and services. At the same 
time he helped forge several affiliations be­
tween the school and other health care agen­
cies around the state, such as the St. LoUis 
Baptist hospital, and the Kansas City Gen­
eral hospital. 

He helped strengthen the relationship be­
tween the school and the state division of 
mental diseases and aided in the develop­
ment of the Mid-Missouri and Western Mis­
souri Mental Health centers. 

For several years Dr. Wilson has helped in 
fash:loning the Hospital Hill complex, includ­
ing pushing for the new state medical school 
for which state funds were recently approved. 

The development of the Missouri Regional 
Medical program, a federally funded and ini­
tiated program to bring the latest in medical 
techniques to the largest number of physi­
icans, was a product of Dr. Wilson's drive to 
improve the delivery of medical care in the 
state. 

"Frankly," said a Kansas City physician 
who has long been acquainted with Dr. Wil­
son's work, "without Vern's drive and the 
strength of confidence his fellow workers 
have had in him, the Missouri Regional Medi­
cal program would never have gotten off the 
ground as fast or as successfully as it did." 

"Vern is one of those persons who does 
things, not for the accoLades, but beca.use 
they need doing. His goals are to meet a need, 
and he just happens to be working in the 
health delivery system." 

A long-time friend believes Wilson's deci­
sion to step up to the national-level federnl 
job was lnftuenced in no small p81rt by the 
fact that Dr. Clarke Wescoe, former dean at 
the K.U. Medical Center, and another for­
mer K.U. friend, Dr. Franklin Murphy, both 
have attained national prominence. Dr. Wes­
coe is ·an executive with a .major drug firm 
and Dr. Murphy is an executive with the 
Times-Miuor Publishing company. 

"If i•t's something Vernon doesn't lack, it's 
confidence in himseLf," said the long-time 
friend. "I think Vernon believes he has some­
thing to contribute :to the national picture, 
and I think he is right." 

Wilson is more modest. In an interview 
recently, he refused to speculate on what 
impact he might have in his new job. 

"At this stage I'm just trying to get the 
feel of what is under that (Washington) 
iceberg," Dr. Wilson said. 

"Sure, I've got some God and Motherhood 
aspirations. But I'd sound foolish saying now 
what I was going to do when I took over. 
There are just too many people involved. I 
believe I should first get acquainted with 
the staff to get their feelings on some of 
our health problems. 

"I acepted the jab because this particular 
agency has all the authority and support to 
deal with the gut issues in our health care 
problems. The agency has the staff to do re­
search in the delivery system. I'll want to look 
at several ways to improve care and at the 
same time preserve the values of ow- health 
care system." 

Asked about his personal politics, Dr. Wil­
son said: "I'm apolitical. I have no politics. 
I have purposely stayed out of partisan 
politics and have always voted my con­
science." 

Wilson would get an argument about his 
political leanings from .at least one acquaint­
ance who described him as "a superb medical 
politician. You deal with Vernon on his 
terms. He has a strict sense of the military, 
a strict table of organization. He is a capable 
operator." 

Capable, he is. Wilson is known around 
the state political and medical circles a.s a 
man who makes things work. A fence mender 
and systems builder, Wilson has on different 
occasions been referred to as a "health czar" 
and "the gray fox" the latter probably 
because of his gray crewcut, which makes 
him appear years younger than 55, and be­
cause of his wily, quiet way of getting things 
done. 

Wilson trades on the fact that he is a 
farm boy wlth a feel for ·the common 
man (He was born on a farm in Kingsley, 
Iowa). He calls himself a blue-collar man 
at heart, and, he says, this gives him the 
understanding, from experience, of the view­
points of patients from every walk of life. 

He is equally well-acquainted with the 
upper echelons of the national medical hier­
archy, being a member of the American Med­
ical .association's council on medical educa­
tion and the A.M.A.'s liaison committee on 
medical education. 

The Wilsons will retain their home in 
Columbia. 

"I have tremendous regret about leaving 
the University of Missouri," said Dr. WiJ­
son. "My family and I have all kinds of 
roots and ties throughout the state. I have 
a tremendous sense of loss about leaving." 

One thing worries some of Wilson's friends 
here. They wonder how Wilson, a man ac­
customed to rising early, working hard, and 
retiring early, will adjust to the hours and 
the pace of the big city. 

"Vern's accustomed to going to bed by 
9 o'clock and Washington doesn't run on 
hours like that," said one old friend. "Know­
ing Vern, one is tempted to wonder which 
will change, Washington or Wilson." 

MATURING PROCESS IN OFFICE OF 
ECONOMIC OPPORTUNITY 

Mr. TOWER. Mr. President, I invite 
the attention of Senators to a column 
written by Mr. Nick Thimmesch and 
copyrighted and distributed in June by 
N ewsday, Inc. The article tells of the ma­
turing process now going on at the Of­
fice of Economic Opportunity. 

I ask unanimous consent that Mr. 
Thimmesch's column be printed at this 
point in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
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SoME TRUTH ABOUT THE GOP PROGRAM 
(By N11Ck Thimmesch) 

WAsHINGTON.-The Office of Economic Op­
portunity, a pale horse limping in limbo 
in 1968, is now running in directions which 
please Director Donald Rumsfeld, and this 
makes some people unhappy. 

Critics squawk that Rumsfeld, 37, is gut­
ting programs, ignoring idealistic militants 
and changing the anti-poverty agency's role 
from that of advocate to enforcer. Rumsfeld 
doesn't agree. 

"Teddy Kennedy and Fred Harris (the Ok­
lahoma Senator) go around saying that Pres­
ident Nixon doesn't like blacks and wants to 
end the war on poverty," Rumsfeld said in 
his second floor office in the White House. 

"Part of their future seems to be based 
on saying that everything is rotten in the 
country. If people would quit wringing their 
hands and get to work, maybe we'd make 
even more progress. How can Congressmen 
say the President is against the poor, when 
they cut his anti-poverty budget request 
by $100 million last year? 

"Sure, there's unrest, but black people be­
came cynical about promises long before we 
took office. We've cut the promises. Some­
times I meet with people (in poverty pro­
grams) who are hostile because they've heard 
the criticism of those who over-promised. 
Those people usually go away saying they 
have been fed a bunch of baloney about what 
we're doing." 

After a year in office, Rumsfeld has a young 
staff which he calls "compassionate and 
tough-minded." The rhetoric is diminished 
and poverty is looked at with a colder eye. 
Instead of confrontation with traditional 
social agencies, Community Action Agencies 
funded by O.E.O. are encouraged to cooperate 
with them. Some lawyers in the Legal Serv­
ices division are dismayed that Rumsfeld 
wants them to be more conciliatory and less 
contentious. Community Action agencies, 
often riddled with waste and controversy, 
have been told to shape up. 

"I told a meeting of CAP agencies in 
Tennessee,'' says assistant O.E.O. Director 
Frank Carlucci, "that I'd shut them down if 
they didn't manage themselves right. They 
responded with a standing ovation. We've 
changed the attitude. O.E.O. is maturing." 

O.E.O. is also involved in a "performance 
contract" experiment by which an educa­
tional firm will be paid on the basis on gains 
made in math and reading skills by back­
ward students most of whom are poor. This 
is an idea the late Sen. Robert F. Kennedy 
unsuccessfully pushed several years ago-the 
government telling educators, "If you don't 
produce, no more federal money." 

There's also a pUSh for economic develop­
ment by the poor. O.E.O. funded: a catfish 
farm in Hancock County, Ga; a supermarket 
and modular housing in Durham, N.C.; fur­
niture and rug manufacture by Mexican­
Americans and Indians in New Mexico, along 
with cattle feeding; and the Bedford-Stuy­
vesant neighborhood project in Brooklyn. 

Other innovations are recruiting VISTA 
volunteers for specific duties rather than for 
some vague, idealistic impulse; funding a 
Kentucky program for midwifes; and making 
a $2 million grant for health manpower de­
velopment by John W. Gardner's celebrated 
Urban Coalition, an outfit which so far has 
operated mostly on the luncheon circuit. 

Despite all the noise about cutbacks in 
anti-poverty spending, the current budget is 
the same as 1969, and the administration is 
asking for an increase of $132 million next 
year. The current $1.948 bllllon budget shows 
big increases in health and nutrition; eco­
nomic development; and research and evalu­
ation. Administration opponents still sharply 
criticize the $108 million cut from the Job 
Corps -and the $64 million trimmed from the 
program to get jobs for youth. Vice-President 
Agnew recently announced an administration 
request for an extra $50 million for summer 
youth employment. 

What's happening at O.E.O. is that a. Re­
publican administration is seeking to employ 
a low-key, keep-your-voices lowered practi­
cal approach to sol vtng the program of the 
poor. Naturally, Democrats who authored and 
pushed the anti-poverty program are going 
to squawk. They just don't like the thought 
of Republicans running such a big program 
for the poor. Rumsfeld is determined to show 
them that Democrats have no monopoly on 
humanitarianism. This kind of competition 
between Democrats and Republicans is good 
for the nation. 

COURT REFORM AND SPEEDY 
JUSTICE 

Mr. TYDINGS. Mr. President, every 
knowledgeable authority on the subject 
of law enforcement recognizes the com­
pelling need to make the criminal courts 
of our Nation swift, certain and smooth­
running vehicles of justice. I know from 
my own work in law enforcement as the 
U.S. attorney for Maryland that better 
courts mean better law enforcement-­
that speedy justice can mean safer 
?treets. And I think that it is critically 
rmportant for those of us in Congress 
who have been entrusted with shaping 
our Federal courts to press for legislation 
that .gives substance to the important 
constitutional principles of fair and 
speedy justice. 

The importance of speedy justice can­
not be overemphasized. First, funda­
~ental fairness demands that •society 
give a person accused of a crime the 
opportunity to quickly prove his inno­
cence .and . cl~ar his name. Second, fast 
but fair cnmmal trials are indispensible 
to society's interest in assuring that its 
law~ are strictly and quickly enforced 
ag.an;t.St the guilty, and that dangerous 
crrmmals are quickly removed from our 
communities and their behavior cor­
r~cted. In this regard, it is woefully ob­
VIous that today's law-and-order crisis 
can be attributed in ample measure to 
the fact that in many of our criminal 
courts, the principle of speedy justice is 
more theory than fact. 

We know that judicial delay obstructs 
law enfor~ement in multiple ways. First 
and most Important, delay serves to in­
cr~ase the time during which additional 
cnmes may be committed by criminals 
who remain at liberty while awaiting 
their trial's. 

Next, delay clearly increases a crimi­
nal's chances that either he will go scott 
free or receive a punishment that is not 
equal to the seriousness of his crime. 
Delay works to deterior·ate evidence dull 
t:t:e ~~morie~ of important witnes~ and 
dimmish .therr interest in seeing justice 
done, as Its cost to them in time effort 
an~ anx!ety increases. The pros~cutor, 
seemg h.Is case gradually disintegmting 
and feelmg the pressure of an increased 
v:orkload, often dismisses the case en­
tirely or accepts a plea of guilty to a 
lesser offense. This helps explain why 
nearly half of those arrested for crime 
have the charges against them dismissed 
and why the cases of over 90 percent of 
those not dismissed are resolved by a 
plea of guilty. 

Finally, the inability of our criminal 
courts to expeditiously try and swiftly 
punish the criminal offender diminishes 
the public's confidence in the criminal 

justice system as a whole. It corrodes the 
law's deterrent effect by demonstrating 
that punishment for criminal violation is 
not :swift and certain but slow and falter­
ing. To those who consider careers in 
criminality, the percentages begin to 
appear more favorable as the certainty 
of retribution for criminal misconduct 
become increasingly less demonstrable. 

Mr. President, President Johnson's 
Commission on Law Enforcement stated 
thaJt the period between aNeSt of a per­
son accused of committing a serious 
crime to the trial should be no more than 
4 months. However, the sad fact is that 
few of our courts are satisfying this 
timetable. 

In the criminal courts of the Dis­
trict of Columbia, on the avemge over 
6 months is consumed between the time 
a criminal case is filed and disposed of. 
Moreover, at the end of the 1969 fiscal 
year, close to 2,500 Federal criminal cases 
not involving fugitive defendants, or 
about 20 percent of all crill'li.nal cases 
pending in Federal court, had been 
awaiting trial f.or over 1 year. Hun­
dreds more have been pending over 2 
years. According to the Judicial Confer­
ence of the United States, these delayed 
cases represent true "judicial emer­
gencies." 

Even more disconcerting is tJhe fact 
that the existing problem of congestion 
and delay in our Federal criminal coU!rts 
is being •aggravated by the ever-rising 
level of criminal cases that are beginning 
to flood the dockets. For fiscal year 1969, 
the number of criminal cases not to 
mention civil cases, rose 9.3 per~ent over 
the number of cases filed in fiscal year 
~968. Cases involving robbery have 
~umped from 851 in 1965 to 1,570 cases 
m 1969. And the number of cases filed 
in Federal court for assalrlt in fiscal 1965 
had jumped by over 50 percent by the 
end .of fiscal1969. 

Mr. President, as we look ahead to new 
remedies to solve this mounting problem 
in our criminal courts, we should not be 
unmindful of some of the meaningful 
steps we have already taken toward mak­
ing justice on the Federal level speedy 
and fair. I am proud of my own role in 
that effort. In the last 5 years, as chair­
man of the Subcommittee on Improve­
ments in Judicial Machinery, I have 
drafted, floor managed, cosponsored, and 
worked for the enactment of major in­
novative court reform legislation. Bring­
ing the courts into the modern era after 
~ears of neglect is a difficult, slow-mov­
mg process, but we have made some 
progress: 

First. The Federal Jury Selection and 
Service Act, the first major jury reform 
effort since Jefferson, Which made the 
Federal judicial system mudh more fair 
by eliminating the possibility of discrim­
in~t~on in the. selection of jurors by re­
qwnng that Jury selection be made at 
random from broad-based source lists. I 
was the principal sponsor of this legisla­
tion, chaired the hearings and managed 
the bill on the floor. The legislation was 
signed into law on March 27, 1968. 

Second. The Federal Magistmtes Act 
whidh. 'l'efarrmed the first edh.elon of Fed~ 
eral criminal justice by replacing U.S. 
commissioners with a magistrate system, 
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requiring that all U.S. magistrates be 
attorneys and meet other standards de­
signed to insure impartiality, and em­
powering the magistrates to try minor 
criminal offenders when the accused 
executes a knowledgeable waiver of both 
his right to trial before a U.S. district 
court and any right to a jury trial that 
he may have. Again I was the principal 
sponsor of the legislation, chaired the 
healrings, and managed the bill on the 
floor. The act was signed into law on 
October 17, 1969. 

Third. The Federal Judicial Center 
Act, which established an institute to 
study and develop solutions to the prob­
lems of court congestion and delay in the 
Federal courts, and which has been 
called by the Eisenhower Commission on 
the Causes and Prevention of Violence 
one of the bright spots in a generally 
bleak criminal justice pictw·e. With Sen­
ators McCLELLAN and METCALF, I led the 
Senate effort for the enactment of this 
legislation. The bill was signed into law 
on December 20, 1967. 

Fourth. The Omnibus judgeship bill of 
1967, creating much-needed Federal ap­
pellate judgeships to deal with the in­
creasing delay in the Federal appellate 
process. Before being reported to the 
floor, this bill was studied carefully by 
the Subcommittee on Improvements in 
Judicial Machinery in hearings which I 
chaired. 

Fifth. The omnibus judgeship bill of 
1969, which created 61 Federal judge­
ships to meet the needs of our expanding 
Federal caseload. In studying this bill 
the Subcommittee on Improvements in 
Judicial Machinery made an extensive re­
view of the problems facing the courts. 
As a result of this review, I recom­
mended, and the subcommittee and Sen­
ate accepted, provisions in the bill that 
would have enabled the courts to experi­
ment with electronic sound recording, 
provided them with managerial exper­
tise at the operating level, and other­
wise assisted them in speeding the ju­
dicial process. Unfortunately, these pro­
visi!ons were not accepted by the House 
of Representatives. I will continue to 
work for their enactment. The judge­
ships, however, were created, and the 
legislation was signed into law on June 2, 
1970. 

Sixth. The Bail Reform Act of 1966, 
which was designed to eliminate from 
the Federal criminal justice system the 
archaic, discriminatory system of money 
bail, under which the wealthy were re­
leased from prison pending trial while 
the poor remained behind bars. We are 
indebted to Senator Ervin's leadership 
for the enactment of this legislation. I 
am proud of the support that I gave 
him. This legislation was signed into law 
in 1966. 

I think each of these measures has 
contributed toward making our Federal 
judicial system more fair and efficient. 
However, with crime increasing every 
day and further congesting our already 
badly clogged criminal court dockets, we 
cannot afford to rest for one moment on 
the laurels of our actions of the past. We 
must move ahead to find new solutions 
to the serious problems affecting our 
courts. 

Mr. President, the District of Columbia 
Court Reform and Oriminal Procedure 
Act, which the Senate shall vote upon 
today, represents another important 
stride toward the creation of a modern 
and efficient judicial system. The court 
reform and reorganization sections, 
which really are the heart and substance 
of the bill, were designed to make the 
criminal courts of our Nation's Capital 
operate with optimum speed and effi­
ciency. 

As chairman of the Subcommittee on 
Improvements in Judicial Machinery, I 
am very encouraged by the widespread 
support voiced in the Senate for the im­
portant court reform sections of this bill. 
I believe this support reflects a growing 
awareness of the fact that court reform, 
especially major improvements in our 
criminal courts, is essential to the wag­
ing of an effective war against crime. 
In this regard, I think it is noteworthy 
that some of my Senate colleagues, such 
as Senator ERVIN, have gone even one 
step further, asserting that speedy jus­
tice through judicial reform is the solu­
tion to the crime problem gripping the 
Nation. 

Mr. President, I am hopeful that those 
in the Senate who now are addressing 
themselves to the issue of speedy jus­
tice, will translate their words into action 
and join me in support of a number of 
court reform proposals now pending be­
fore this body. 

Among the court reform bills pend~g 
in the Senate, in addition to the District 
of Columbia court reorganization and 
crime bill are: S. 3916, a bill to establish 
court exe~utives at the operating levels 
of the Federal court system for the pur­
pose of employing their managerial skills 
to solve the problems of court congestion 
and trial delay; S. 3289, the National 
Court Assistance Act, a bill to provide 
Federal grants and up-to-date informa­
tion on judicial reform to State and local 
courts to enable these courts to improve 
and modernize their own judicial ma­
chinery; S. 4066, a bill to empower t.he 
Law Enforcement Assistance AdminiS­
tration to assist civil courts as well as 
criminal courts; S. 1507, a bill calling 
for mandatory retirement at age 70 for 
Federal judges and justices to assure 
that the Federal bench is manned by 
judges who can carry a full wor~oS:d; 
s. 981, a bill to authorize the D~rict 
Court of Maryland to sit in the Prince 
George's and Montgomery Cou?~Y a:ea 
to facilitate justice in cases ongmatmg 
in-those counties. 

I believe that each of these proposals 
would enhance the quality, effectiveness 
and speed of our Nation's criminal jus­
tice system. And in the light of current 
awareness of the need for judicial reform 
and speedy justice, I again sub~t th~e 
measures to the Senate for consideratiOn 
and support. 

One additional measure designed to 
improve our courts is deserving of ~e~­
ate consideration and support. This 1S 

S. 3936, the speedy justice bill, intro-
duced by the distinguished senior Sena­
tor from North Carolina (Mr. ERVIN). 

This bill requires each Federal District 
Court to establish plai1S for trying crim-

inal cases within 60 days after indict­
ment, so long as this deadline does not 
interfere with the accused's right to ade­
quate defense and a fair trial. I wish to 
register my own support for this meas­
ure and encourage my Senate oolleagues 
to do likewise. 

Mr. President, without diminishing 
the importance of the principle of speedy 
justice, I think that it is important for 
all of us to recognize that speedy trials, 
as envisioned by S. 3936 and by my own 
speedy justice proposals, do not repre­
sent a complete cure-all for the crime 
problems. Even if we succeed in imple­
menting a system whereby trials are held 
in 60 days, society must still protect it­
self against demonstrably dangerous 
defendants who could be roaming our 
streets during that 60--ctay waiting pe­
riod. Indeed, if a man is dangerous, he 
presents a threat to the community even 
if released for 1 day. In such cases, I 
believe that public safety demands that 
an expedited 60-day trial be combined 
with the pretrial detention of the dan­
gerous defendant. 

Mr. President, I am hopeful that the 
Senate will move ahead and enact the 
legislation which is critically needed to 
enable our cow·ts to satisfy the impor ­
tant principle of swift and fair justice. 

ANNIVERSARY OF ARRIVAL OF 
THE MORMONS AT SALT LAKE 

Mr. JORDAN of Idaho. Mr. President, 
the history of the United States is a story 
of a sturdy, independent people who 
tamed a wilderness in the settlement of 
the West. The vision of Horace Greeley 
to "go west, young man, go west," was 
caught by hundreds of thousands of 
Americans as they sought adventure and 
a new home for themselves and their 
families. One of the great epics of that 
movement was the crossing of the plains 
in 1846 from Nauvoo, TIL, to what is now 
Salt Lake City, by the Mormon pioneers. 
Rooted in the doctrines and organiza­
tion envisioned by Joseph Smith in 
Fayette, N.Y., 1830, the Church of Jesus 
Christ of Latter Day Saints, better 
known as Mormons, has risen from the 
original six men to the present mem­
bership nearing 3 million. Much of their 
determination and growth must have 
been caused by enduring the early perse­
cution of the church which moved from 
New York to Ohio, to Independence, Mo., 
where they were driven to illinois, finally 
settling in a swampy area which they 
named Nauvoo. Violence followed them 
there and reached its peak with the mur­
der of Joseph Smith and Hiram Smith, 
the prophet and the patriarch of the 
church, at Carthage, TIL 

Brigham Young, president of the Coun­
cil of Twelve Apostles, was named presi­
dent to succeed Joseph Smith, and in the 
dead of winter crossed over the ice of the 
Missouri River along with the majority 
of the church to begin their epic march 
to what is now Utah. That trek, in ad­
verse weather, with barely food and 
clothing enough to survive, ·began a 
crossing longer in distance than that of 
Moses a.nd all of Israel. The distance 
which we so freely traverse 'by plane and 
car with all the ease and comfort of 
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highways and lodging was made by this 
determined people on foot, in wagon, and 
handcart. A tragically high percentage 
did not live to reach the great Salt Lake. 
Arriving at the top of the mountains 
overlooking the Salt Lake Valley on July 
23, 1846, Brigham Young, at the time 
himself bedridden with sickness, uttered 
his now famous words: "This is the 
place," and on July 24 the Mormons had 
found their home in ·salt Lake Valley. 

I pay tribute today on this historic 
anniversary to the courage, determina­
tion, and vision of this pioneer people 
who have had such a profound influence 
in the settling of the West, including my 
own State of Idaho, where the celebra­
tion of the 24th of July is a sacred 
tradition. 

Idaho's first permanent settlement at 
Franklin was a group of young Mormons 
sent by Brigham Young; and today the 
Latter Day Saints, as they are known, 
are a major contributor to the stability 
and progress of the State of Idaho. It is 
not surprising that Brigham Young, the 
organizer, the pioneer, the Mormon 
prophet, the first Governor of Utah, and 
one of the most controversial figures of 
his time, is now honored in Statuary Hall 
of the U.S. Dapitol as one of America's 
fc·remost pioneers. 

My personal relationship with the 
Mormon people of Idaho in my many 
years in public ofiice has led me to com­
mend their firm teachings of honesty, 
loyalty, and public spirit as citizens of 
the United States of America. 

SCHOOL DESEGREGATION­
UNANSWERED QUESTIONS 

Mr. SPONG. Mr. President, on Mon­
day I expressed regret that the Supreme 
Court has left many questions unan­
swered with regard to school desegrega­
tion. Yesterday, the Norfolk-Portsmouth 
Virginian-Pilot published a letter to the 
editor from Michael B. Wagenheim. 

Mr. Wagenheim is a former chairman 
of the Norfolk School Board, a former 
president of the Virginia State Bar As­
sociation, and one of the most able prac­
titioners of the law in the Common­
wealth of Virginia. His observations 
parallel some of the thought expressed 
by me on the floor of the Senate on Mon­
day. I ask unanimous consent that the 
text of his letter to the editor of the Vir­
ginian-Pilot, published July 22, 1970, be 
printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

COURT-CREATED CONFUSION 

EDITOR, VmGINIAN-PILOT: 

As a lawyer and former Chairman of the 
Norfolk School Board, on which I served for 
about 15 years, I am imbued with a sense of 
frustration and futility, coupled with appre­
hension, in attempting to diagnose the at-
titude of the Federal Courts toward giving 
our children the best possible education. 

Since the Supreme Court's decision in the 
Brown case some 16 years ago, the public 
has been treated to some of the most fancy 
legal footwork and adroit sidestepping in the 
annals of American jurisprudence. What may 
have been relatively simple has become con­
fused, and what was already confused has 
been thrown into utter chaos. A vain effort 

to reconcile some of the contradictory lan­
guage in the opinions from the various Fed­
eral Courts leads one to the inevitable con­
clusion that the last of these has achieved 
the singular distinction of being more con­
fusing than the first. 

So here in Norfolk, after 16 years, where 
do we find ourselves? The U.S. Fourth Cir­
cuit Court of Appeals has rejected the Nor­
foil~ School Board's desegregation plan, 
wh1ch was approved by District Judge Walter 
E. Hoffman in a painstaking and scholarly 
opinion. A new plan must now be devised. 
The Supreme Court has been reluctant to 
render any helpful advice, and its previous 
decisions and rulings have added very little 
light on the troubled situation. 

Compulsory busing simply to force a racial 
balance does not seem to be the answer. Aside 
from the financial aspects of the situation, 
such a disruptive course among small chil­
dren is hardly calculated to improve the 
quality of education. Neither blacks nor 
whites are happy at the prospect of seeing 
their youngsters carted away from their lit­
'tle friends, neighbors, and playmate's to some 
remote location in a futile effort to enforce a 
numerical racial balance. 

I say let the Supreme Court meet this 
question head-on in the Charlotte case now 
on the appeal docket. The baby has been 
bounced around too often and too long. 
Parents are disturbed; children are fright­
ened; educators are confused; the City of­
ficials are perplexed. Since the Circuit Court 
of Appeals has said that Norfolk's efforts to 
carry out a well-defined plan are wrong, the 
Supreme Court should now speak up in plain, 
unambiguous and unmistakable language 
and tell all of us what is right. 

If compulsory busing is to become the un­
fortunate order of the day, let the Court 
have the courage to say so. 

MICHAEL B . WAGENHEIM. 
NORFOLK. 

RED TERROR IN LITHUANIA 
LATVIA, AND ESTONIA , 

Mr. SMITH of illinois. Mr. President, 
June 15, 1940, was a tragic day for the 
Baltic people who have suffered in Soviet 
captivity for 30 long years. 

On that day Soviet Russia seized 
Lithuania, Latvia, and Estonia by force 
of arms and 1 year later these cruel 
masters began the systematic deporta­
tion of Lithuanians, Latvians and 
Estonians from their homelands 'to the 
desolation of Siberia and the terror of 
Soviet concentration camps. 

This year I was privileged to join with 
the :fine Lithuanian community in Chi­
cago for the opening of their Captive Na­
tions Genocide Day exhibition. It is in­
deed tragic that after 30 years it is nec­
essary to remind the world that freedom 
has not yet been restored to the Captive 
Baltic Nations. 

Mr. President, the Lithuanian Ameri­
can Community of the USA, Inc., speak­
ing for the Baltic peoples of Lithuania, 
Latvia, and Estonia, has submitted a 
statement entitled "Red Terror in 
Lithuania, Latvia, and Estonia." This 
document speaks eloquently for itself. 

Mr. President, I commend the state­
ment to the Senate and ask unanimous 
consent that "Red Terror in Lithuania 
Latvia, and Estonia" and House Concur~ 
rent Resolution 416 be printed in the 
RECORD. 

There being no objection, the state­
ment and resolution were ordered to be 
printed .in the RECORD, as follows: 

RED TERROR IN LITHUANIA, LATVIA, AND 
ESTONIA 

(Enslavement of the Baltic States by the 
Soviets foc thirty y~ars) 

The Kremlin 1s fond of saying that Rus­
sian imperialism died with the czar. But the 
fate of the Baltic nations-Lithuania, Lat­
via and Estonia-shows this to be a cruel 
fiction. The Communist regime did not come 
to power .in the Baltic States by legal or 
democratic process. The Soviet Union took 
over Lithuania, Latvia and Estonia by force 
of arms. The Soviets invaded and occupied 
the Baltic States in June of 1940, and the 
Baltic peoples have been suffering in Rus­
sian-Commu.n.U;t slavery for 30 years. 

The Baits are proud peoples who have lived 
peacefully on the shores of the Baltic from 
time ·immemorial. For instance, this year 
marks the 719th anniversary of the forma­
tion of the Lithuanian state when Mln­
daugas the Great unified all Lithuanian 
prtncipalities into one kingdom in 1251. 

The Lithuanians, Latvians and Estonians 
have suffered for centuries from the "acci­
dent of geography." From the West they 
were invaded by the Teutonic Knights, from 
the East by the Russians. It took remark­
able spiritual and ethnic strength to survive 
the pressures from both sides. The Baits, it 
should be kept .in mind, are ethnically re­
lated neither to the Germans nor the Rus­
sians. 

After the Nazis and Soviets smashed Po­
land in September of 1939, the Kremlin 
moved troops into the Baltic republics and 
annexed them in June of 1940. In one of 
history's greatest frauds, "elections" were 
held under Red army guns. The Kremlin 
then claimed that Lithuania, Latv.ia and 
Estonia voted for inclusion in the Soviet 
empire. 

Then began one of the most brutal occu­
pations of all time. Hundreds of thousands 
of Balts were dragged off to tra.in.s and 
jammed into cars without food or water. 
Many died from suffocation. The pitiful sur­
vivors were dumped out in the Arctic or 
Siberia. The Baltic peoples have never ex­
perienced such an extermination and anni­
hilation of their people in their long history 
through centuries as during the last three 
decades. Since June 15, 1940, these three 
nations have Lost more than one fourth of 
their entire population. The genocidal op­
erations and practices being carried out by 
the Sov.iets continue with no end in sight. 

Since the very beginning of Soviet Rus­
sian occupation, however, the Baits have 
waged an intens·ive fight for freedom. Dur­
ing the period between 1940 and 1952 alone, 
so~e 30,000 Lithuanian freedom fighters lost 
the1r lives in an organized resistance move­
ment against the invaders. The cessation of 
armed guerrilla warfare in 1952 did not spell 
the end of the Baltic resistance against 
Soviet domination. On the contrary, resist­
ance by passive means gained a new impetus. 

The Government ~f the United States of 
America has refused to recognize the seizure 
and forced "incorporation" of LLthuanta 
Latvia and Estonia. by the Communists in~ 
the Union of Soviet Socilalist Republics. Our 
Government maintains diplomatic relations 
with the former free Governments of the 
Baltic States. Since June of 1940, when the 
Soviet Union ·tt>ok over Lithuania, Latvia a.nd 
Estonia, all the Presidents of the United 
States (Franklin D. Roosevelt, Harry S Tru­
man, Dwight D. Eisenhower, John F. Ken­
nedy, Lyndon B. Johnson, and Richard M. 
Nixon) have stated, restated a:nd confirmed 
our country's nonrecognition policy of the 
-occupation of the Baltic States by the Krem­
lin dictators. However, our country has done 
very Uttle, if anythi·ng, to help the suffering 
Baltic peoples to get rid of the Communist 
regimes 1n their oountries. 

The case of the Baltic States is not a ques­
tion about the rights '<>f self-rule of Lithu-
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ania, Latvia and Estonia, since this is es­
tabll.shed beyond any reasonable doubt, but 
the question is how to stop the Soviet crime 
and restore the freedom and independence 
of these countries. The Select Committee of 
the House of Representatives to Investigate 
the Incorporation of the Baltic States into 
the U.S.S.R., created by the 83rd Congress, 
after having held 50 public hearings during 
which the testimony of 335 persons was 
taken, made a. number of recommendations 
to our Government pertaining to the whole 
questiK>n of liberation of the Baltic States. 
According to the findings of this House com­
mittee, "no nation, including the Russian 
Federated Soviet Republic, has ever volun­
tarily adopted communism." All of them 
were enslaved by the use of 1nftlkat1!on, sub­
version, am.d force. The American foreign 
policy toward the Communist enslaved na­
tions, the aforesaid House committee stated, 
must be guided by "the moml and political 
principles of the American Declaration of 
Independence." The present generation of 
Americans, this committee suggested, should 
recognize that the bonds which many Ameri­
cans have with enslaved lands of their an­
cestry are a great asset to the struggle against 
communism and that, fUJ.'Ithermore, the 
OOmmunist danger should be abolished dur­
ing the present generation. The only hope of 
avoiding a new world war, according to this 
committee, is a "bold, positive political of­
fensive by the United States and the entire 
free world." The committee included a dec­
laration of the U.S. Congress which states 
that the eventual liberation and self-deter­
minatl.lon of nations .are "firm and unchang­
ing parm of our policy." 

At a. time when the Western powers have 
granted freedom and independence to many 
nations in Mrica, Asia end dther pa.rtB of the 
world, we must insilst that the Communist 
colonial empire likewise extends freedom 
and independence to the peoples of Lithu­
ania, Latvia and Estonia whose lands have 
been unjustly occupied and whooe rightful 
place among the nations of the world is be­
ing denied. Today and not tomorrow is the 
time to brand the Kremlin diot&tors as the 
largest colonial empire Ln the world. By 
timidity, we invite further Communist 
aggression. 

Recently the U.S. Congress has made a 
right step in the right direction by adopt­
ing H. Con. Res. 416 that calls for freedom 
for Lithuania, Latvia and Estonia. All free­
dom-loving Americans should urge the Presi­
dent of the United States to implement this 
legislation by bringing the issue of the libera­
tion of the Baltic States to the United Na­
tions. We should have a single standard for 
freedom. Its denial in the whole or in part, 
&ny pla~e in the world, including the Soviet 
Union is surely intolerable. 

HOUSE CONCURRENT RESOLUTION 416 
Whereas the subjection of peoples to alien 

subjugation, domination, and exploitation 
constitutes a denial of fundamental human 
rights. is contrary to the Charter of the 
United Nations, and is an impediment to the 
promotion of world peace and cooperation; 
and 

Whereas all peoples have the right to self­
determination; ·by virtue of that right they 
freely determine their political status and 
freely pursue their economic, social, cultural, 
and religious development; a.nd 

Whereas the Baltic peoples of Estonia., 
Latvia, and Lithuania have been forcibly de­
prived of these rights by the Government of 
the Soviet Union; and 

Whereas the Government of the Soviet 
Union, through a program of deportations 
and resettlement of peoples, continues in its 
effort to change the ethnic character of the 
populations of the Baltic States; and 

Whereas it has been the firm and consist­
ent policy of the Government of the United 
States to support the aspirations of Baltic 

peoples for self-determination and national 
independence; and 

Whereas there exist many historical. cul­
tural, and family ties between the peoples 
of the Baltic States and the American people: 
Be it 

Resolved by the House of Representatives 
(the Senate concurring), That the House of 
Representatives of the United States urge 
the President of the United States-

(a) to direct the attention of world opin­
ion at the United Nations and at other ap­
propriate international forums and by such 
means as he deems appropriate. to the denial 
of the rights of self-determination for the 
peoples of Estonia, Lativa, and Lithuania. 
and 

(b) to bring the force of world opinion to 
bear on behalf of the restoration of these 
rights to the Baltic peoples. 

Passed the House of Representatives 
June 21. 1965. 

Attest: 
RALPH R. ROBERTS, 

Clerk. 

THE HUMAN RI'GHTS CONVEN­
TIONS: THE GAP BETWEEN RHET­
ORIC A1ND ACTION 
Mr. 'PROXMIRE. Mr. President, all of 

us in public life have had to face many 
forms of hypocrisy. The gap between 
words and action is unfortunately a com­
mon ingredient in American politics. 
Even so, Mr. President. I fail to see why 
we must continually condone the use of 
hypocritical statements that fail to meet 
the exigencies of a serious political prob­
lem. I speak here, in particular, of the 
failure of this Chamber to ratify the 
United Nations Human Rights Conven­
tions. The Conventions on Genocide, 
Forced Labor, and Equal Rights for 
Women were submitted to the Senate in 
the decade or so following World War II. 
The Genocide Convention was the first of 
these, submitted by President Truman 
in 1949. Now, 20 years later, we have the 
opportunity to demonstrate that we 
stand, as a nation, by our words. 

Unfortunately, there is not too much 
face left worth saving on this issue. Over 
78 member nations have signed the Con­
vention on Genocide. Our absence from 
this great list is more than merely a con­
spicuous absence; it is an acute embar­
rassment for all of us who believe that 
the United States has the responsibility 
to provide moral leadership and initia­
tive to all nations-regardless of their 
system or ideology. Now. more than ever 
before, we must take a long look at our­
selves and our record. 

Vile must realize as a nation that moral 
issues are indeed involved in our foreign 
policy and treaty decisions. Therefore. we 
must carry into our 'foreign policy and 
treaty decisions a sense of ethics and 
morality. We simply cannot divorce the 
moral from the hard political issues. 

I urge the Senate to ratify the Genocide 
Convention during this session of Con­
gress. 

LOYALTY AND PRIDE OF THE PEO­
PLE IN THEm COUNTRY 

Mr. FANNIN. Mr. President, I am im­
pressed by the deep sense of loyalty and 
pride of our working people in their 
country. 

Their pride and loyalty in the great­
ness of the Nation far outweighs their 

complaints. Problems they have, but they 
consider these secondary to the fact that 
there are those who avoid their duty to 
their country or who are m.aligners. 

Mr. President, I ask unanimous con­
sent to enter in the RECORD an excerpt 
from a letter to me from Mr. Herbert P. 
Voight, of Phoenix, Ariz., who so ably 
expresses his views: 

There being no objection. the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

As a foreign born American citizen I am 
often at a loss for the right words and ex­
pressions to make my point and have for 
that reason refrained writing t o my Con­
gressman or Senator in the past, although 
as father of a son who enlisted in Lhe US 
Airforce 14 years ago at the ag.e of 17 year::; 
I should have the privilege before a naJtive 
father with a son of the same age, which 
refuses to serve and defend his ~ountry. 

I am 100% in favor of the way Mr. Nixon 
is running the war in Vietnam, which he 
didn't start, except for one thing. He should 
give orders to bomb Hanoi and Haiphong 
out of existence, like the allies did with 
Berlin in the second World War. 

* * * 
After returning home from the war 1918 

to East Germany I have been fighting the 
communists in Germany on and off in the 
big industrial Cities as a member of the new 
German Army and found out one thing, you 
cam lick them, but you can't deaJ. or com­
promise with them. Ever since I came to the 
United States in 1926 I predicted the rise 
of Hitler, as well as the decay in this coun­
try and couldn't understand, that nothing 
was done to stop the trend. 

The Unions are much too powerful and 
making slaves out of the skilled workman, 
who is forced to pay and pay and carry 2 
loafers and unskilled workers on his back. 
Everybody thinks the country owes him or 
her something. In my book there is 
a difference between a legitimate Char­
ity Case and a good for nothing drunken 
bum, who is on Welfare ever since 
his schooldays ended. Let's take care of 
our real honest Welfare Cases, no matter 
what color or religion, but the hippies, drug 
addicts et c. put on road gangs and let them 
clean up our countryside, highways and wa­
terways. Our courts better change their ways 
of interpreting the laws of the country, 
whether high court or low court, otherwise 
the honest people will be asking to be put in 
jail for two reasons, to be safe from the 
criminals roaming the streets of the cities 
and to be better fed and have better living 
conditions than they can afford on t he out­
side. 

Postal Reform should have come years ago, 
but I think now with the Postofil.ce Em­
ployees unionized we can expect slowdowns, 
walkouts and demoralization more than ever 
before. 

Election of the president of the USA should 
be kept as is, but voting for 18 year olds 
should be permitted only to the ones en­
tering the armed services and those willing 
to serve but being rejected for physical rea­
sons. 

As far as federal assistance is concerned to 
help families to buy a health Insurance, I 
would be satisfied if the Government would 
really stop Inflation, before my last few dol­
lars are out the window, which I saved to 
live on in my old age. We, my wife is an in­
valid, unoperable, 'but can'•t collect Soc. 
Sec. manage to get along on $126.60 a month 
plus $700.00 Interests on Savings a year, liv­
ing in our son's house, while he is overseas. 

You think the president has troubles run­
ning the Country and the war, well I have a 
lot more but just the same, I'm willing to 
fight for this country yet if my health would 
permit. 
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THE URBAN CORPS: DEVELOPING A 
NEW GENERATION OF LEADER­
SHIP 
Mr. TYDINGS. Mr. President, our ur­

ban centers :find themselves with all of 
the problems and few of the resources 
with which to attack them. It is neither 
easy nor wise to escape this picture of 
the urban scene, but let us recognize it 
as the present-past and turn our atten­
tion to the needs of the future. 

We need a different approach to our 
urban problems, more comprehensive 
than in the past. To effectively combat 
these problems, we need a new genera.tion 
of practitioners to ·assist in this restruc­
turing. These must be today's students. 
Unfortunately, many of our institutions 
of higher education are still turning out 
students trained in the theory of nar­
row traditional disciplines. 

For all of these reasons, I :firmly en­
dorse the local Urban Corps student-in­
volvement programs that are being de­
veloped in Maryland and throughout the 
Nation. Such locally-developed and lo­
cally-controlled programs sel'!Ve as an in­
terface between the academic commu­
nity •and urban government. Urban Corps 
interns have the opportunity to relate 
theory to reality and to apply their ener­
gies directly on problems within their 
:field of interest. Such programs provide 
a practical experience which simply 
cannot be matched for those students 
who will comprise the new generation of 
practitioners. 

In the Baltimore region there are now 
two Urban Corps programs: the Balti­
more Urban Corps, developed and man­
aged by the city of Baltimore, and ·the 
Baltimore Metropolitan Urban Corps, 
sponsored by the Regional Planning 
Council. The Baltimore Ur'ban Corps 
works with city agencies and is directed 
by the office of the mayor, while the Met­
ropolitan Urban Corps deals largely 
with State agencies. The two programs 
were independently initiated in the ear­
ly fall of 1969, and will complement 
each other. 

The Urban Corps in the Baltimore area 
will provide an educational experience 
for both the student intern and the city 
government employer--each gaining a 
better perspective of one another. In 
addition, such programs bring the aca­
demic community closer to the actual 
workings of urban government which 
can only help reduce the often-present 
alienation between the two. 

Urban Corps programs across the Na­
tion would not solve all of our urban 
problems, however, they are a beginning 
effort geared toward constructive action 
and change. I'm very encouraged about 
the establishment of two Urban Corps 
programs in my home State and ap­
plaud the national effort in helping to re­
direct our domestic priorities. 

I ask unanimous consent to have 
printed in the RECORD a statement about 
the Urban Corps, a list of programs in 
operation or being developed, a Batur­
day Review article, and a New York 
Times article. 

There being no objeotion, the items 
were ordered to be printed in the RECORD, 
as follows: 

AN INTRODUCTION TO THE URBAN CORPS 

Ow.- cities are faced with an overwhelming 
variety o:f ser.ious and complex problems. It 
is clear th81t these problems cannot be re­
solved with our present resources; new 
·sources of talented and motivated personnel 
must be found to aid in the solution of the 
crises of our cities. 

Our colleges and universities are also un­
dergoing a thorough re-evaluation of their 
goals. Students are asking for more "rele­
vance" in their educational experience and 
for the opportunity to take an active part 
in shwping the future o'f the society in which 
they live. S'imulta.neously, institutions of 
higher learning are seeking ways of provid­
ing genuine service to the community at 
large. This growing desire to extend the learn­
ing e~perience beyond the campus gates, to 
test academic theory against the conditions 
in the real world present a. challenge and 
an opportunity to both government and 
higher education. 

Urban Corps programs meet that challenge 
by bringing together the city and the aca­
demic community through internships i n 
urban government. 

An Urban Col'ps program has four basic 
objectives: 

1. To provide young men and women with 
the opportunity to participate first-hand in 
all aspects of ur-ban government; 

2. To provide the community with skilled 
and motivruted manpower willing and able 
to perfOI!Ill important and meaningful as­
signments in the public interest; 

3. To attract into local government the 
new talent it so urgently requires; and 

4. To bring the unique capabilities and 
resources of the academic community to 
bear upon the problems of the city. 

URBAN CORPS OPERATIONS 

Urban Corps students may be involved in 
every aspect of Urban government. Assign­
ments have ranged from community develop­
ment and counseling to medical technology 
and legal research. Every assignment must 
contain two critical elements, each in sufii­
cient quantity to render the program effec­
tive. These are the value of the assignment 
to the community, and the value of the ex­
perience to the student. If the latter is miss­
ing, the program becomes an employment 
service, while if the former is ignored, a truly 
significant resource is wasted. 

Urban Corps students participate full­
time during the summer vacation period, and 
take part in the program on a part-time basis 
while classes are in session. Increasingly, 
colleges are offering their students the oppor­
tunity to spend one or more semesters work­
ing off-campus in a full-time assignment 
related to their studies and interests. 

An Urban Corps is a local program, locally 
developed and locally run. Each Urban Corps 
is based upon the specific needs and priori­
ties of the particular community, and can 
vary in structure and emphasis to most effec­
tively meet local requirements. 

An Urban Corps may be a structural part 
of the city government, frequently a unit 
of the chief executive's office. Depending 
upon local circumstances it may also be 
joined with other related programs, such as 
youth opportunity or manpower agencies. 
Some Urban Corps programs are administered 
by multi-governmental organizations, such 
as councils of governments or metropolitan 
coordinating bodies. In a few instances, spe­
cial purpose corporations, quasi-govern­
mental or educational, have been formed to 
provide the most flexible home for Urban 
Corps. 

An Urban Oorps is a cooperative effort, 
with local colleges and universities taking 
an active part in designing the program to 
develop its educational value as well as 
meeting the needs of the city. 

Once the program is launched, many com­
munities invite more distant educational in-

stitutions to take part in their U:rban Corps. 
This is especially useful for the local student 
who attends out-of-town college, a.nd yet 
wants to get involved in his home town 
when he returns on vacation. 

FUNDING AN URBAN CORPS 

The uniqueness of the Urban Corps con­
cept rests in large measure upon its eco­
nomic feasibility. 

The Federal College Work-Study Program 
offers a uniquely solid base for funding an 
Urban Corps. 

Administered by the U.S. Office of Educa­
tion, the College Work-Study Program pro­
vides funds to participating colleges for the 
employment of qualified students, either in 
work for the institution itself {for example, 
in the library or cafeteria) , or in work in the 
public interest for a public agency or private 
non-profit organizations. It is this latter op­
tion under which an Urban Corps may ob­
tain this source of support. 

Through the College Work-Study Program, 
up to eighty percent of the student's com­
pensation is provided by the Federal gov­
ernment, with the remaining twenty percent 
coming from local sources. 

The College Work-Study Program has been 
substantially funded since its creation in 
1965. Current authorizations for the program 
are in excess of $150-million annually, and 
authorized levels approach the third of a. 
billion mark. More than two thousand col­
leges, universities and vocational schools (in­
cluding proprietary institutions) take part in 
the College Work-Study Program, and hun­
dreds more enroll each year. 

Student ellgibillty for assistance under the 
College Work-Study Program is based on 
four elements: 

1. He must be enrolled as a full-time stu­
dent; 

2. He must be in good academic standing; 
3. He must be a citizen of the United 

States (or file a notice of intention to be­
come a citizen); and 

4. He must demonstrate, to the satisfac­
tion of his college, that he needs the income 
from such employment in order to continue 
his higher education. 

A great many students from various eco­
nomic backgrounds must work, during the 
summer or part-tixne during the academic 
year, in order to remain in school, and these 
young people are often clearly eligible for 
College Work-Study grants. Naturally, pri­
ority is given to those students who dem­
onstrate the greatest need. 

The twenty per cent share ts derived most 
often from local funds. This may take the 
form of money already being utilized for part­
time or summer employment of college stu­
dents, or it may entail modest new appro­
priations to initiate the program. In some 
situations, the state asslsts local municipali­
ties in making the match. The College Work­
Study Program is also unique among fed­
eral programs in that its matching require­
ment may be met with other federal funds 
(e.g., Model Cities, Community Action Pro­
grams, etc.). 

Several communities have been able to 
obtain significant private sector support for 
their local Urban Corps. This introduces even 
further flexibility to the program, alloWing 
for the involvement of highly qualified stu­
dents who may not be eligible for- College 
Work-Study Program assistance, and for the 
development of supplemental programming 
to increase the effectiveness of the Urban 
Corps as a learning experience. 

An Urban Corps can be essentially self­
supporting in ·terms of administrative staff­
ing. The students themselves provide a 
uniquely capable pool of talented and moti­
vated personnel, filling positions ranging 
from program developers to payroll auditors. 
Overhead costs may thus be kept to a. bare 
minimum, while the energy and enthusiasm 
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of the students tends to keep the program 
dynamic and responsive. 

THE HISTORY OF THE URBAN CORPS 

The concept of the Urban Corps was pio­
neered in New York City by Mayor John V. 
Lindsay. In 1966 -the nation's first Urban 
Corps took form there, with more than 
1,000 students from 52 colleges and univer­
sities taking par;t in that initial effort. 

Deputy Mayor Timothy W. Costello, who 
developed the first program, described the 
Urban Corps as a way ;to "bridge the gap 
between our ci·ty and its young people." A 
College professor himself, he stressed .the 
importance of xnaking the Urban Corps an 
intellectual as well as vocational experience. 

The Urban Corps grew steadily in New 
York, each year adding more students to its 
enrollment, until in the summer of 1969 
more than 3,000 young people took part in 
the program. Significantly, the desire of city 
agencies to use this new resource increased 
at an even more rapid rate, with latest fig­
ures showing more than twice as xnany re­
quests as available students. 

THE URBAN CORPS NATIONAL DEVELOPMENT 
OFFICE 

In the fall of 1968 the Ford Foundation 
provided funds for the establishment of an 
Ur ban Corps National Development Office 
to assist cities in the development of their 
own local Urban Corps programs. During the 
summer of 1969, the Urban Corps National 
Development Office was instrumental in stim­
ulating the development of local Urban Corps 
in more than fifteen cities from Boston to 
San Francisco. A subsequent renewal of the 
Ford grant, together with the active support 
and encouragement of the U.S. Office of Edu­
cation and various national organizations 
(such as the International City Management 
Association and the President's Council on 
Youth Opportunity) ,has permitted the Urban 
Corps National Development Office to ex­
pand its efforts to over a hundred communi­
ties throughout the nation interested in es­
tablishing local Urban Corps programs. In 
addition, the National Development Office has 
begun work with several states towards the 
creation of state-wide student community 
involvement programs patterned along the 
Urban Corps model. 

The Urban Corps National Development Of­
fice provides technical assistance, documen­
tary materials and on-site consultation, all 
designed to simplify the process of develop­
ing a local Urban Corps. The Urban Corps 
National News provides a semi-monthly re­
view of Urban Corps developments through­
out the nation, including legal and legisla­
tive changes and examples of innovative pro­
graming and funding concepts. 

Through the support of the Ford Founda­
tion, the assistance of the Urban Corps Na­
tional Development Office is available with­
out charge to any governmental entity or 
institution of higher education. 
URBAN CORPS PROGRAMS IN OPERATION OR 

DEVELOPMENT 

MUNICIPAL PROGRAMS 

Akron, Ohio 
Albuquerque, N.M. 
Alexandria, Va. 
Atlanta, Ga. 
Baltimore, Md. 
Battle Oreek, Mich. 
Birmingham, Ala. 
Boston, Mass. 
Boulder, Colo. 
Bridgeport, Conn. 
Buffalo, N.Y. 
Canton, Ohio 
CincLnna.ti, Ohio 
Cleveland, Ohio 
Columbus, Ga. 
Columbus, Ohio 
Compton, Cal. 
Dal.llas, Texas 

Dayton, Ohio 
Daytona Beach, Fla. 
Denver, Colo. 
Des Moines, Iowa 
Detroit, Mich. 
El Paso, Texas 
Eugene, Ore. 
Fort Lauderdale, Fla. 
Fort Wayne, Ind. 
Fresno, Cal. 
Galveston, Texas 
Ga.rland, TeXJas 
Gary, Ind. 
Hampton, Va. 
Hartford, Conn. 
Honolulu, Hawaii 
Houston, Texas 
Indianapolis, Ind. 
Jackson, Miss. 
Kalaxnazoo, Mich. 
Kansas City, Kan. 
Littleton, Colo. 
Los Angeles, Cal. 
Madison, Wise. 
Memphis, Tenn. 
Miami, Fla. 
Milwaukee, Wise. 
Minneapolis, Minn. 
Nashville, Tenn. 
New Haven, Conn. 
New Orlea-ns, La. 
New York, N.Y. 
Norfolk, Va. 
Oakland, Cal. 
Philadelphia, Pa. 
Phoenix, Ariz. 
Pittsburgh, Pa. 
Portland, Ore. 
Richmond, Ky. 
St. Louis, Mo. 
San Antonio, Texas 
San Bernardino, Cal. 
San Diego, Cal. 
San Francisco, Cal. 
San Juan, P.R. 
Savannah, Ga. 
Scottsdale, Ariz. 
Seattle, Wash. 
South E1 Monte, Cal. 
Syracuse, N.Y. 
Tempe, Ariz. 
Toledo, Ohio 
Trenton, N.J. 
Tulsa, Okla. 
Washington, D.C. 
Winston-Salem, N.C. 

COUNTY AND REGIONAL PROGRAMS 

Baltimore Regional Uroan Corps. 
Bridgeport Regional Urban Corps (Conn.) . 
Los Angeles Regional Urban Corps. 
Marioopa County Urban Corps (Ariz.). 
Miami-Dade Coll1lity Urban Oorps (Fla.). 
N.Y.-N.J.-Oonn. Metropolitan Urban Corps. 
Syracuse-Onondaga County UI~ban Corps 

(N.Y.). 
STATE PROGRAMS 

Iowa. 
Massaoh usetts. 
New Jersey. 
Pennsylvania. 
Rhode Island. 
Vermont. 

URBAN CoRP GoES NATIONAL 

Across the Nation, in cities trapped in 
chronic crisis and mired in tired bureau:cra.­
cles, there are tasks undone and programs 
never carried out for lack of funds a.nd 
talented personnel. In those same cities are 
thousands of college students looking for 
ways to put their academic knowledge to 
practical use. 

This past summer seventeen cities--from 
Boston to Mlanta to Minneapolis--adopted 
a program designed to meet the needs of 
both cittles and students. The Urban Corps, as 
it is called, brings undergraduate and gradu­
ate students to work in city government on 

"internship assignments" in a wide range of 
fields. In Dayton, Ohio, for example, students 
worked for the Department of Community 
Development, the Division of Correction, and 
the Model Cities Planning Council, among 
others. In Minneapolis, they served as man­
agement and research assistants in city plan­
ning, the city attorney's office, the police and 
the parks departments. 

The Urban Corps sees to it that these as­
signments a.re substantive activities that re­
quire the rta.lents of college students, and not 
just make-work routine tasks. While there 
is a National Urban Corps office Ito provide 
information and help launch programs, each 
city develops its own plan and contracts 
independently with colleges and universities. 
Some cities prefer to use students only in al­
ready existing agencies. others see the new 
manpower as an opportunity to develop proj­
ects long neglected for lack Of time and 
talent. Minneapolis, for instance, needed a 
street-theater group to develop plays es­
pecia.lly for neighborhood audiences. 

The program. is financed primarily 'by fed­
eral funds through the Oollege Work-Study 
Program (CWSP). Through the colleges, the 
federal governmenrt provides 80 per cent of 
the needed money; the city supplies the 
other 20 per cent. Most of this goes for stu­
dents' salarieB--'between $2.25 and $3.25 an 
hour. The program is student-administered, 
keeping overhead negligible and allowing a 
large project to operate on a minimal budget. 

CWSP funds are available only to studeruts 
who could not otherwise afford to stay in 
college. In a number of cities, therefore, the 
Urban Corps is seeking funds from other 
sources •to allow a wider range of students to 
participate. In Atlanta, the Southern Re­
gional Educastion Board and Atlanta busi­
nessmen helped to expand the program. 

Urban Oorps programs continue through 
the school year on a part-time basis, and 
other cities are expected to pick up ·the idea 
this fall. Further information can be ob­
tained from Michael Goldstein, Urban Corps 
National Development Office, 250 Broadway, 
New York, New York 10007.-B. B. S. 

CITY'S "PEACE CoRPs" ENDS A PRODUCTIVE 
SUMMER 

In a humid school auditorium in Harlem 
recently, a drama student from Queens Col­
lege was staging his first theatrical produc­
tion, an elaborate musical with sailors, pi­
rates and monsters played by more than 
300 excited youngsters enrolled in a city-run 
summer day camp. 

At about the same time, in a crowded 
room of a rundown Bronx settlement house, 
a petite Radcliffe senior majoring in govern­
ment was speaking before a loud and hostile 
community meeting as a representative of 
Borough President Herman Badillo. 

At Bellevue Hospital, a Yeshiva College 
sophomore was expertly photographing pat­
terns in cancer cells with an electron 
microscope. 

These young people were members of the 
New York Urban Corps, a four-year-old city 
program that enables more than 3,000 stu­
dents from 150 colleges and universities to 
work as "internes" in local government agen­
cies and government-sponsored offices. 

A U.S.-AIDED PROGRAM 

In the program, which ended last Friday, 
the students ea.rned an average of $2 to $3 a.n 
hour for a 40-hour work week. The Federal 
Government paid 80 per cent of each stu­
dent's salary and the city paid 20 per cent. 
The city allocated $450,000 this year to sup­
port the organization, which Mayor Lindsay 
calls New York's "peace corps." 

"Involving young people in the city is a 
good investment," said 49-year-old Martin 
Rose, executive director of the Urban Corps. 
"The city agencies know these students 
might stay on in city government. There 
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were 10,000 openings in the city for jobs this 
summer alone." 

Impressed by New York's experience, a 
dozen cities in the country-including Bos­
ton, Atlanta and Detroit--started their own 
Urban Corps this summer. 

The program here was marked by fiexlbil­
ity. Some of its particlpa.n.ts worked in the 
city's slum neighborhoods-organizing the 
poor on a deteriorating Lower East Side 
block, providing recreation for youngsters in 
summer school, helping to train the men­
tally handicapped in city hospitals. Others 
were involved in city administrative work. 
Still others found opportunities to further 
their specialties in the arts and sciences. 

MERRICK HAS IT EASY 
When he applied for his Urban Corps job 

last spring, Greg Antonacci, the Queens Col­
lege drama student, did not expect to be 
st aging an original musical with a cast of 
300 restless youngsters. 

"David Merrick has it easy!" he said the 
other day. "I spent hours just yelling 'React! 
React!' to kids who stood with their hands 
folded in the middle of a jellyfish attack. 
I felt more like Vince Lombardi than a stage 
director. 

"But I learned what I could do. I never 
thought I had it in me to put on tha t play 
and I surprised myself. I got those kids to 
communicate, and I felt proud of their 
pride." 

In the marble h.a.llways of the B!rorut 
County Courthouse, Sandra Ravich, the Rad­
cliffe senior working for the Borough Presi­
dent 's office, had e. different reaction, 
however. 

"I don't feel I'm making t hat much of a 
contribution," she said. "I'm not sure there's 
much one person can do. Sometimes I'm pes­
simistic, sometimes I'm optimistic. I think 
I'm the one who's benefited from this sum­
mer, not necessarily e.nyone else." 

AN ENCOUNTER WITH ANGER 
An auburn-haired student from Winthrop, 

Mass., who had never before been in the 
Bronx, Miss Ravich worked in the section of 
the Borough President's office that acts as 
liaison with the county's local Community 
Planning Boards. 

In this capacity, she attended several com­
munity meetings, including one in which a 
group of angry ·board members was upset 
because the City Council 'ha.d voted to open 
membership on the board to those living 
outside the planning district. The board 
members felt Mr. Badillo's office was to 
blame. 

"We all sat around a big table, and, be­
lieve me, at first I felt like crawling under 
it," said Miss Ravich. "But our office wasn't 
at fault, and I had to help soften the ani­
mosity. I learned a lot that night, more than 
you learn in a government course at Har­
vard." 

While Miss Ravich saw the city bureauc­
racy function from the inside, four students 
were working with the residents of East 
Seventh Street on the Lower East Side, 
cleaning up a lot for use as a playground, 
obtaining intercoms for building entrances. 

"You learn what a complex thing a block 
is," said Paul Andrews, a senior at Manhat­
tan College. "We've got hippies, blacks, 
Spanish-speaking people, stu'dents, radicals, a 
publisher, a Democratic district leader, mu­
sicians, lawyers, a doctor-great human re-
sources on one block that people dismiss as 
a slum. 

"What this summer proved to me 1s that 
anything people want has to be done by 
themselves. Massive government programs 
aren't the answer." 

A LOOK AT FUTURE JOBS 
For some students the Urban Corps of­

fered a way to learn more about a future 
profession. At Bellevue Hospital, Mark 

Rand, a Yeshiva College sophomore, stepped 
away from the shiny $40,000 electron Inicro­
scope in a dark room on the second fioor 
of the Pathology Building. 

"I always wanted to 'be a doctor," Mr. Rand 
said. "But I never before realized the in­
tensity of training that's required. And the 
dedication! You have to be a scientist and 
a day-to-day doctor. It takes a long time 
to reach that point." 

Across the city, at the American Museum 
of Natural History, Cynthia Goddard, a 
Sarah Lawrence College junior, stuldied a 
book on craftwork in ancient Iran. 

An anthropology major, she was doing re­
search for Dr. Walter A. Fairservis Jr., cura­
tor of Asian ethnology, who wanted to know 
what craftwork in Iran was known to be 
indigenous and what was known to have 
been imported. 

"I love the people here," she said. "They're 
beautiful. For me, the Urban Corps was a 
chance to really see firsthand the kind of 
work I probably will do after college." 

CRIME IN THE STREETS 

Mr. MciNTYRE. Mr. President, at a 
time when the problem of crime is upper­
most in our minds, I want to share a most 
interesting poetic interpretation of the 
problem by Mrs. Blanche Clark Nevers 
of Rye, N.H. I think she has expressed, 
with a good deal of impact, the uneasi­
ness which many people feel as a result 
of the growing presence of crime in our 
Nation. She points up, in a different way, 
the need to act. 

Mr. President, I ask unanimous con­
sent to have Mrs. Nevers' poem printed 
in the RECORD. 

There being no objection, the poem wa.s 
ordered to be printed in the RECORD, as 
follows: 

CRIME IN THE STREETS 
(By Blanche Clark Nevers) 

Once upon ·a happier time we welcomed the 
dusk, 

And the hushed awareness of the a1Inost 
night. 

Small voices chirped a litany in .the grassy 
places; 

Shy hand clasped hand e.nd the street em­
braced our s~teps and our laughter. 

Now fear's tenuous fingers claw the dark­
ness, 

And, like alley rats we scurry for cover . . . 
Leaving the beauty of the night to desecra­

tion! 

DRAJA MIK.HAILOVICH-YUGOSLA V 
GUERRILLA LEADER 

Mr. SMITH of illinois. Mr. President, 
for more than 20 years a determined 
coalition of Americans and Yugoslavian 
refugees have struggled against over­
whelming odds to clear the name and 
memory of World War II Yugoslav guer­
rilla leader Draja Mikhailovich. 

After the war Mikhailovich was tried 
and executed by the Tito government for 
collaboration with Germany. 

The Tucson Daily Citizen recently pub­
lished an article by Richard Felman, an 
American flyer who safely escaped from 
occupied Yugoslavia with the aid of 
Mikhailovich and his Chetniks. I ask 
unanimous consent that Major Felman's 
story be printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

[From the Tucson (Ariz.) Daily Ci·tizen, 
May 16, 1970] 

D. MIKHAILOVICH: FATE WAS MERCILESS TO ME 
WHEN IT THREW IvlE INTO THIS MAELSTROM 

(By Richard L. Felman) 
(EDITOR's NOTE.-Maj. Richard L. Felman 

(USAF, Ret.) has lived in Tucson the past 
two decades. He is a former New Yorker. He 
remains active in numerous ways in his fight 
to clear the name of Mlkhailovich, recently 
attracting publicity against the Tito-backed 
entry of a lavish movie , "The Battle of 
Neretva," in last month's Oscar Award sweep­
stakes in the best foreign film category. It 
did not win.) 

To the hundreds of us in uniform, home 
from history's greatest war (which was still 
unfinished behind us), there was no more 
beautiful sight in the world than New York 
harbor. 

Drinking in the sight s of New York-from 
shipside was diversion enough as we wait ed 
out the seemingly interminable time for 
anchoring. 

I was hungrier for a newspaper than for a 
Red Cross coffee-doughnut feed and eagerly 
grasped a New York Times. On Page two, my 
whole homecoining jubilation was shattered. 

There was a dispatch from Yugoslavia: 
"Marshall Tit o announced his Partisan forces 
had successfully destroyed the large am­
munition dump and a railroad terminal at 
Gorny Milovits after fighting off superior 
numbers of German and collaborating Chet­
nik troops." 

Not true! I was on that raid. With the 
Ohetniks. It was a Chetnik raid. There wasn't 
a Red Star-a Tito emblem-within 50 miles! 

On April 6, 1941, ·the savage hordes of the 
Nazi juggernaut invaded Yugoslavia. Its 
popul'Wl" king, Peter II, was smuggled inrto 
London .to live the unsa-tisfactory life of a 
ruler in exile. 

The Yugoslav Army Peter had left behind! 
was poorly equipped, a sitting duck for the 
then exalted Wehrme.cht Panzer divisions. 
Within a matter of days, Adolf Hitler had, for 
the m~eDJt, another country~proud Yugo­
slavi'ar-in his pocket of world conquest. 

Hitler had the country, true. But not its 
people. Though King Peter had fied he had 
left behind a man named Draja Mikhailovich, 
Peter's Minister of War and Commander-in­
Chief of the Yugoslav armed forces. 

Mikihallovich quickly assembled his make­
shift, slingshot army and retreated to the 
hHls. The first great guerrilla. leader of 
World War II began to make himself known. 
Reports began sifting through the German 
occupation lines of his spectacular raids on 
German garrisons, his acts of sabotage and 
of constant harassment of the Nazis. 

Top Germ.a.IlJ staff officers eventually were 
to admit that Mikhailovich caused so much 
embarrassment to the invincible Nazi ma­
chine that Hitler had transferred f'Our Panzer 
ddvisions from the ltussian front to wipe him 
out at all costs; that the pullout of those 
same divisions spelled the difference in the 
balance of power on the Rlu.ssian front and 
changed the tide of the war. 

Since September, 1939, when Hitler over­
ran Poland, no country or people had been 
able to offer anything more than token re­
sistance to the onrushing Nazi steamroller. 

When Mikhallovich took to the hills, and 
the eXlploits of his 300,000 beggarly-looking 
soldiers began resounding throughout. the 
Allied world, it was as lf the first fiame o! 
hope ha.d lit up the skies of the free worl'd 
1n signal t.hat the great German. Army 
could, after all, be put down. 

Americans viewed Mlk:a.ilovich and his 
"Chetniks" as the 20th Century David, braz­
enly chaJ.lenglng Goliath. Newspapers paid 
tribute with e.dmirlng banners. Hollywood 
issued a box office cinch with its own version 
of the brave Chetniks. The May 25, 1942, 
ed.itl'On c:xf Tilne magazine emblazoned a 
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Draja Mikhallovich profile on its cover. Chil­
dren dropped! "Cowboys and Indians" and 
played "Chetniks." 

I knew this man, this legend. 
He and his Chetniks saved my life. 
At the end of World War II, there were 

approximately 600 other American flyers who 
could say the same. Many of them, to this 
day, are as embroiled as I in a unique mis­
sion: to restore the glory of Mikhallovich 
which, long before the great war ended, was 
cloaked in undeserved ignominy by the fickle 
fortunes of international politics which 
placed the winning of the war above one 
m an 's honor. So we believe. 

King Peter has twice bestowed coveted 
decorations on me, and has similarly honored 
some of the other Americans who still work 
to clear the name of their beloved Draja. 

On Feb. 4, 1944, I won my wings and 
second lieutenant's commission. I picked up 
my lO-man crew at Westover Field, Mass., 
and a shiny, new B-24 Liberator bomber 8/t 
Mitchell Field, N.Y. 

At Morrison Field, Fla., we received our 
sealed, secret orders to be opened after take­
off. Nervously, we tore them open the instant 
we were outside the three-mile limit. "As­
signment-98th Bombardment Group, 15th 
Air Force, Italy." 

Trinidad, Brazil, Dakar, Marrakesch, Tu­
nisia and, finally, Leece, Italy. 

We began to see what lay ahead of us 
our first night in Leece. A bull session devel­
oped with the experienced crews ... three 
crews lost that day, two the day before ... 
60 per cent crew turnover due to losses the 
previous two months . . . the neighboring 
"Fighting 100" completely wiped out. 

We were not to remain rookies long. After 
a lone, brief orientation flight, our ship, 
which we had christened Never A Dull Mo­
ment, was thrown into Rumania, Germany, 
Yugoslavia, Northern Italy, Southern France, 
Austria and Hungary-23 missions in slightly 
more than one month! 

We began to feel invincible, despite our 
share of fighter attacks, engine fires, emer­
gency landings and other scrapes. After a 
mission to Munich, we counted 212 flak holes 
in our beloved ship. 

Then came Ploesti. 
The pre-dawn briefing officer was saying: 

"Gentlemen, our target for today 1s the 
Astro Romano oil refinery at Ploesti, Ru­
mania . . . most heavily defended target in 
all of Europe . . . the German ma.chine runs 
on oil; destroy his oil supplies and his entire 
system collapses . . . Ploesti supplies 80 per 
cent of the enemy's oil." Descriptions, photo­
graphs, number and location of enemy flak 
guns, enemy fighter bases pinpointed, where 
to expect our own fighter escort, etc. 

And finally, a strange caution. 
If we were forced to ball out over Yugo­

slavia, the briefing oftlcer was saying, we were 
instruoted to seek oUJt "•the guerrilla fi~h.ter 
with the Red Star on his hat." 

That was our first word that Mikhallovioh 
was no longer 1lhe guerrilla darling of the free 
world. The Red stars meanrt 'Ilit o's men. 

A new intlelllgence repovt had just come in 
from Yugoslavia, said the briefing oftlcer, that 
Mikhailovich and his Chetnlk guerr1llas were 
••cutting off the ears" of downed Allied air­
men Stnd turndng them over to the Nazis! 

A!t 0513 hours we were off on Mi.s6ion No. 
24. Lt was a clear, sunny day as the silver 
ships soared over the deep blue Adriatic. The 
sky was full of airplanes, 250 of them, B-24s 
and B-17s. The coastline of Yugoslavia 
loomed up. We changed COUI'Se to avert a flak 
area. Oocaslonally a plane would drop out of 
formation and heStd home With minor engine 
trouble, burt the mighty aJLr armada 
moved on. 

At the Rumanian border, we picked up our 
fighter escort. To confuse ground !tracking 
lrt91tions, we altered our course a few times. 
Everyrthin.g was going very well. · 

Suddenly, 10 minutes out from the target, 
all hell broke loose! Lt seemed as if every one 
of Ploesti's 325 gun emplacements opened up 
as one. Bombers all around us were exploding 
or going down in black smoke. Me-109s were 
coming at us from every direction. The sky 
ahead was almost solidly black with flak­
burst. 

"Dear Lord, we've got 10,000 pounds of dy­
namit e on board . . . keep he8tdLng for the 
t91rget and get unloaded ... hLt me later, 
Jerry, but not until I unload ... " 

We drop the bombs. The plane jumps 100 
feet higher with the emptying of the load. 
We rStCk over in tthe direction of home. We 
spot a si·ngle B-17 Flying Fortress in a lonely 
pa~ttern and know it for what tt ls: one the 
Jerries captured intact and used to send up 
to fiy form8!t1on with the Americans, who 
would think it one of thek's. It was calllng 
off our altitude to Jerry"s ground gun bat­
tertles. 

Forty-five minut es later, there was a wel­
come lull in the fighting~but not for long. 
The MesserschmltJts swarmed bStCk Sind were 
all over us before we knew what had hap­
pened. Never A Dull Moment lived up to her 
na.me as never before. She was riddled with 
30-mill1meter shells. Half our rtail assembly 
was shot away. Our aileron cont rols were out. 
Our rudder was gone. Huge chunks were torn 
from the left wing and the fuselage. The in­
rterpihone was kaput and, for a crowning blow, 
our gas tanks were punctured. 

"ABANDON SHIP!" 

From 18,000 feet, I jumped-my first bail­
out . The 'chute opened beautifully at the 
right time. I landed in an open field and 
made a move to get out of harness. It was 
only then I realized I bad been hit and 
couldn't move my leg. 

At that moment I was surrounded-by 
about 20 peasants, men, women and children. 
The bearded men kissed me. The women and 
children kept an awed distance. No red stars. 
Chetniks! Instinctively, the words of the 
briefing officer came to mind. I reached for 
my ears to protect them. 

They didn't want my ears. They raised me 
on their shoulders and carrded me about 500 
yaa-ds to a group of three cabins and 18ild me 
comfortably in a small room. 

More villagers came and filed by my bed, 
wearing friendly visages. They brought fruit, 
flowers and sllvovitz, a Serbian 160-proof 
plum brandy. Music was played, children 
danced, toasts were drunk. Some sllvovitz was 
poured over my wound and bandages were 
put on it. 

An elderly peasant provided me With a 
crude crutch, clasped his hands as though 
saying grStCe and beckoned me to follow him. 
He led me to a small wooden structure near­
by, which was the village chapel. We both 
knelt and prayed. 

In the late af.ternoon, Col. DragJsha Vastch 
came to welcome me. A man of striking ap­
pearance, he was about 65 years old, was 
neatly dressed and h8td snaw white hair and 
a trim goatee. 

Before the war, he had been Belgrade's 
most noted editor-publisher. Soon after the 
invasion, he left his home and business and 
went into the hills. Mikhallovlch had made 
him the Corps Commander of the area I was 
in. His wife, a former school teacher, spoke 
English and, for downed Americans, was an 
invaluable interpreter. 

Vasich told me many things that day. How 
Chetniks cheered each time •they saw Ameri­
can bombers overhead. How his people took 
to the hills in April, 1941. How Mikhailov1ch, 
as King Peter's Mlnister of War, had gath­
ered a guerrilla force of more than 300,000 
men. How they had wreaked havoc with the 
hated Nazi. 

How Moscow-tramed Tlto suddenly was on 
the scene, declaring himself the representa­
tive Of the Yugoslav government. How Tlto 
h8td been vll'tually unheard of in the overall 

war effort U!lt il the Big Three conference at 
Teheran ln November, 1943. 

Stalin, Vasich explained, seized on the op­
portunity created by the chaotic conditlOns 
of wartime occupation and ·an absent king, 
insisting the Allies withdraw their support 
from Mikhailovich and recognize his man 
Tito. The wily Russian leader already was 
planning the bloodless addition of another 
country under his control after the war. 

No official announcement was made, but 
gradually Allied support to Mikhailovlch 
dropped off. Official communiques started to 
come out of Tito 's headquarters and Mik­
hailovich was abandoned. But the Chetniks 
carried on. 

Vasich explained the Germans were every­
where. There was a Nazi garrison of 500 t roops 
just two miles away; another of 2,000 at 10 
miles. 

He assigned a bodyguard to me. I was to 
sleep at all times fully clothed, ready to 
move at a moment's notice. Chances of evacu­
ation were virtually nil. Mlkhailovich would 
keep in touch with my welfare at all times. 

One by one, all but one of my crew mem­
bers were found by the Chetniks and reunited 
with me. In each instance, the welcome was 
spectacular, with embraces, flowers, music, 
dancing, slivovitz. 

We spent a month roaming the hills with 
different guerrilla bands. For security reasons, 
our crew n ever traveled more than three 
in the same group. We never stayed at one 
farmhouse or other location more than two 
nights consecutively. In that month, I must 
have covered well over 500 miles. And with 
me every mile was an indelible vision of my 
first days in the village. 

About three days after we bailed out, Col. 
Vasich received an ultimatum from the 
nearest German garrison: turn over the 10 
American flyers they had seen bail out or 
the Germans would wipe out an entire village 
of 200 women and children. 

Most of us wanted to give ourselves up, 
preferring that, with its promise of possible 
escape opportunit ies, to seeing 200 innocent 
persons annihilated. Chetnik leaders would 
not hear of it. 

It was a proud Yugoslav heritage that life 
without freedom was worse than death. The 
sacrificial village would rather spare one 
American filer who could drop one bomb on 
the enemy than to be spared itself. 

The next day, I watched the burning of the 
village .... 

Vasich preferred that we Americans take 
no part in the Chetnik guerrilla activities but 
he could hardly hold us back. 

One night Mihodrag, the personal body­
guard who never left my side, and I joined 
a group of six Chetniks and stole down to a 
railroad yard. A railway worker had brought 
us news that a supply train was due to leave 
fully loaded in the morning for Rumania. 

While the rest of us stood guard, a 15-year­
old Chetnik slipped aboard the coal car and 
added what looked like more bunks of coal. 
The additions actually were pieces of coal 
hollowed out and filled with TNT. 

The young Chetnik burled them a certain 
depth among the pieces of real coal-just 
deep enough not to hit the locomotive's in­
cinerator until it had crossed the border into 
Rumania. An explosion in Yugoslavia would 
have meant wholesale retaliatory slaughter 
there. 

Another method of sabotage we used was 
covering the axle gears of supply trucks, box 
cars and other vehicles With finely pulverized 
gravel. Many miles away and many days later, 
trucks and trains would "mysteriously" 
break down. 

Meanwhile-always-we discussed plans 
for evacuation. 

We had no means of communication with 
the Allies. Although Mikhailovich had a 
shortwave transmitter, he no longer was rec­
ognized by the Allles. And we had no pre-
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arranged code or frequency on which to 
transmit. 

With an increasing Allied offensive, more 
and more Americans were parachuting into 
our midst, along with a smattering of Rus­
sian, Italian, French, Canadian and British 
personnel. A pow-wow of ranking American 
·officers decided an evacuation should be at­
tempted. We decided our only chance was to 
risk a transmission in the clear and in the 
blind to 15th Air Force Headquarters at Bari, 
Italy. 

"S.O.S .... S.O.S .... 150 American crew 
members in need of rescue . . . many sick 
and wounded ... advise ... S.O.S .... " 

If ever received, the message sent repeat­
edly for two days was ignored. 

With Mikhallovich persona non grata with 
Allied headquarters, we had to devise a code 
that would be believed. We came up with one, 
extremely complicated-and a bit absurd. 
But it worked. 

It involved such things as the third letter 
in the hometown of the bartender at the 
Leece Officers Club for use of the letter A; 
for B, the fourth letter in the name on the 
photograph on the Intelligence officer's desk 
at Brindisi. God knows how it was ever fig­
ured out. 

All I know is that three days later, a reply 
came through: "Standby for aircraft 31 July 
2200 hoUM ... " just two days away. 

The next day, cries of "Draja" rose up from 
our ranks. Heads turned toward a man ap­
proaching, surrounded by scores of laughing 
children. He went with us to a grazing 
meadow which could serve, if crudely, as a 
rescue airstrip. There, 1,000 of his troops put 
on a review in our honor. 

Afterwards, we assembled under a huge 
tree and Mikhailovich, through an interpret­
er, spoke to us. He sat on a rock and dis­
cussed the state of the war with more than 
100 bearded, shabbily dressed soldiers of a 
foreign country. 

He stared into space as he related the 
Yugoslav's love of freedom to that of the 
American's. Then he expressed his disap­
pointment that the Allied nations had aban­
doned him to favor Tito, a bitter irony of 
war which he saw as a deceitful power play 
by Stalin. 

He was aware, he told us, of false reports 
Tito had broadcast about him. With moist 
eyes, he appealed to us "take back the truth 
to your homeland." 

Quickly, then, he turned to the task at 
hand, getting us safely out of Yugoslavia. 
Within a day he would have more than 8,000 
men surrounding the airstrip. If the enemy 
should discover the plan, his men could hold 
them off until all our planes were off the 
ground. 

In parting, I insisted he accept my class 
ring, which he had previously admired. He 
took it and pressed upon me the ceremonial 
dagger he had so long carried ·at his side. 

On Aug. 9, after much planning and many 
heartbreaking nights of waiting while rescu­
ers tested and probed for a safe way to fly us 
out, evacuations began. It was a colossal suc­
cess under the most trying circumstances. 

In all, 243 Americans, plus an assortment 
of other Allied nationalities, were flown to 
Bari, Italy, in waves of C-47s with hordes of 
Mustang and Lightning fighter plane escorts. 

The war in Europe ended in Mtay, 1945. 
On March 25, 1946, Tito announced Mik­

hailovich had been captured and would be 
tried as a "war collaborator." 

Collaborate with the Nazis? Fantastic! I 
still have in my possession on a poster I 
ripped from a tree while traveling through 
Yugoslavia. It was one of many found all 
around the countryside and in the villages 
of Yugoslavia. It says, in part: 

Reward-100,000 relchmarks in gold will be 
awarded to the person bringing in, dead or 
alive, the leader of the bandits, Draja Mik-

hailovich . . . By the Supreme Commander 
of the German troops. 

I read anew of Tito's plans to try Mikhailo­
vich as a war criminal and felt that someone 
had to take steps to clear his name, in behalf 
of the many Americans whose lives he helped 
to save and, 1ndeed, in behalf of America it­
self whose engagement in war, I felt, was 
definitely shortened by the Chetniks' contri­
butions to the frustration of the German 
war machine. 

I went to every major newspaper plant in 
New York City, receiving dismissals some­
times curt, sometimes polite. 

The Journal-American did not dismiss me. 
It .told my story on page 1. 

Immediately, letters of support poured in. 
Other airmen who had been saved by the 
forces of Mikhailovich volunteered their 
services. The Archbishop of the Serbian 
Orthodox Church in New York City wrote 
me: "It matters not whether Draja lives or 
dies . . . the important thing is to clear his 
name." 

On April 3, I told my story over the 
National Broadcasting Company radio net­
work. Soon afterwards, a few of my former 
buddies and I formed the Committee To Aid 
General Mikhailovich. In one week we re­
ceived more than 300 deposits from airmen 
who had been with us in Yugoslavia. 

On April 28, 1946, 20 of us, plus two Ca­
nadians, chartered a plane to Washington 
to plead not for blind amnesty for Mikhall­
ovich but for a fair trial. 

We specifically were not claiming to pass 
judgment on his guilt or innocence, a matter 
technically beyond our province; we merely 
wanted to offer the overwhelming evidence 
we had in his behalf to be presented at his 
trial. 

The reception committee at the airport 
was impressive--a turnout of more than 
2,000 people and a distinguished welcoming 
committee that included Senators Taft, La­
Follette, Wiley, Revercomb and McClellan, 
along with Mrs. Alice Roosevelt Longworth 
and Maj. Gen. E. L. Oliver, father of one of 
the rescued airmen. 

The following day we swarmed over Capi­
tol Hill and pleaded our cause to Senators 
and representatives. An eloquent plea on 
the floor of the House of Representatives was 
made by Mrs. Bolton, Congresswoman from 
Ohio, and is recorded in the May 1, 1946, 
edition of the Congressional Record. 

AI though our request to see President 
Harry Truman was not granted, our efforts 
were not without results. Shortly thereafter, 
the State Department sent an official note 
to the Government of Yugoslavia. 

" ... A number of these individuals (U.S. 
airmen) and others in the United States who 
were closely associated with General Mikhail­
ovich possess firsthand evidence which can­
not but have a bearing upon the charges of 
enemy collaboration which the Yugoslav 
authorities have indicated they will bring 
against General Mikhailovich. 

"The United States Government, in these 
circumstances, is confident that in the inter­
ests of justice the Yugoslav Government 
will wish to make suitable arrangements 
whereby the evidence of any such persons 
who may so desire may be presented in the 
connection with the trial. .. " 

Public indignation was rising. A group of 
prominent Americans took up the cause, 
forming the Committee For A Fair Trial for 
Draja Mikhailovich. Among its members 
were Sumner Welles, Justice Ferdinand Pe­
cora, William Phillip Simms, Dorothy Thomp­
son, Clare Booth Luce, Norman Thomas, Jus­
tice Francis Rivers, Miriam Hopkins. 

The list of signatories endorsing the cause 
included approximately two dozen govern­
nors and Congressmen. The executive chair­
man was Ray Brock, then New York Times 
foreign correspondent. 

The State Department sent a second note 
to Yugoslavia. A reply came back this time. 
Stonoej Simitch, Yugoslavian foreign min­
ister, advised that the second note and any 
subsequent notes "would be ignored." (At 
the time, Yugoslavia was receiving 90 per 
cent of her economic subsistence from the 
United States.) 

The committee reacted quickly, forming a 
Commission Of Inquiry In The Case Of 
Draja Mikhailovich. To hold the inquiry, four 
of the most prominent jurists in America 
were appointed-Arthur Garfield Hayes, 
chairman; Adolph A. Berle, former Assis­
tant Secretary of State; Charles Poletti, 
former lieutenant-governor of New York, and 
Theodore Kiendl. 

The Commission convened on May 17, 1946, 
at the County Lawyers Association Bldg., 14 
Vesey St., New York. For a full week the 
Comzni,Ssion heard the evidence. Its full 
findings, together with almost 600 pages of 
testimony, were forwarded to the Govern­
ment of Yugoslavia for presentation at the 
trial. The Commission's conclusion: 

"We are convinced that the testimony 
given before us is material on the question 
of the guilt or innocence of General Mikhail­
ovich as a war criminal and that under 
standards of justice which have been 
throughout the years, the exclusion of such 
testimony from the trial of the charges . . . 
would be so highly prejudicial as to prevent 
the possibillty of his obtaining a fair trial." 

Aln editorial in the New York Times, May 
31, noted that the cause of a fair trial "prob­
ably is a lost cause ... (the Tito government) 
intends to find (Mikhallovich) guilty of col­
laboration with the Germans and hang him 
or shoot him. 

"This much has ·been done, however ... a 
record has been made for history. That will 
be small solace for Mikhalovich as he goes to 
his deruth. But it will serve to mLtigaJte, if it 
does not entirely clear, his memory." 

On July 10, 1946, Mikhallovich went under 
trial as a war colla~borator and traitor in a 
courtroom in Belgrade. 

Just before sentence was pronounced, 
Mikhailovich, looking unutterably weary 
(and drugged, say some of his defenders), 
stood before the bench and stated his last 
public words: 

"I wanted nothing for myself ... I never 
wanted the old Yugoslavia, but I had a diffi­
cult legacy ... I had against me a competitive 
organization, the Communist Party, which 
seeks Lts aims without compromise . . . I be­
lieved I was on the right road ... But fate 
was merciless to me when it threw me into 
this maelstrom. I wanted much, I started 
much, but the gale of the world carried away 
me and my work." 

On July 17, 1946, a Communist firing 
squad carried out the sentence of the court. 

Is that, then, 11/he end of Draja? 
Maybe. Maybe not. 
True, the wartime quid pro quo betw~en 

Tito and Roosevelt, Stalin, Churchill is stlll 
functioning. 

But so is the Committee To Aid General 
Mikhallovich. 

PARMWORKER POWERLESSNESS 
AND UNEMPLOYMENT COMPENSA­
TION COVERAGE 
:Mr. MONDALE. Mr. President, for 

those who have not yet weighed the im­
port of the long series of hearings and 
investigations by the Migratory Labor 
Subcommittee on Migrant and Seasonal 
Farmworker Powerlessness, perhaps an 
editorial in a recent Washington Post, 
July 8, 1970, may be helpful. 

The editorial urges immediate House 
and Senate action on the conference re­
port on H.R. 14705, the Unemployment 
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Security Amendments of 1970. The ma­
jor thesis of the editorial is that action 
on the report is essential to meet the 
serious problem of unemployment be­
cause the bill authorizes additional bene­
fits for the unemployed, and extends 
benefits to workers not heretofore cov­
ered. That report, as I have pointed out 
previously on the fioor of the Senate, 
eliminates coverage of farmworkers from 
the bill although such coverage had been 
included by the Senate Finance Commit­
tee and confirmed on the fioor by a 42 to 
36 vote. 

Since the filing of the report, I joined 
with the Senator from Oklahoma <Mr. 
HARRIS) and the Senator from New York 
<Mr. JAVITS) in informing the Senate 
that perhaps the conference report 
should be rejected in the hopes that the 
conference committee would reconsider 
its action in eliminating coverage for 
farm workers. 

The Post editorial suggests that in­
sistance on farmworker coverage would 
endanger the entire measure, and that 
"the bill should not be allowed to fail 
for want of these amendments." No rea­
son is given for why farmworkers are 
expendable. Se la Vei. 

Mr. President, I shall not at this time 
belabor the plight and the poverty of 
this Nation's farmworkers, particularly 
those who travel throughout this coun­
try in search of work and who work to 
pick our abundance of food. Our hear­
ings on powerlessness during this Con­
gress have adequately described this sit­
uation; the television documentary 
scheduled for July 16, 1970, at 7:30p.m. 
will no doubt shed more light on this 
problem; and, our subcommittee hear­
ings on July 20 and 21 should further 
serve to enlighten those who do not un­
derstand the tragedies of the farmwork­
er's life. 

But I do want the RECORD clearly to 
show yet another example of how the 
farmworker is expendable in the minds 
of some, at least, and that meeting the 
problems of farmworkers is still not a 
priority item. For that reason I ask 
unanimous consent to insert in the REc­
ORD at this point, the editorial from the 
Washington Post of July 8, 1970. 

There being no objection, the editorial 
was ordered to be printed in the RECORD, 
as follows: 
UNEMPLOYMENT: STILL A SERIOUS PROBLEM 

If 1Jhe decline in the seasonally adjusted 
unemployment rate from 5 per cent in May 
to 4. 7 per cent in June should mark the be­
ginning of a new trend, it would astonish the 
chrurt-wa.tchers. Many economists have as­
sumed that unemployment will reach 5¥2 per 
cent on the upward curve that has been in 
evidence in recent months before a. turn for 
the better C'8.n be expected. Others who take 
a darker view of the general economic climate 
place the figure a.t 6 per cent or more. How­
ever powerful tihe hope that these forecasts 
wm prove inaccurate, tlu!re is very little to 
cheer about in the Labor Department's June 
report. 

One reas·on for the statistical decline was 
a reduction in the number of unemployed 
woxnen and teen-agers. But since the labor 
force showed a shrinkage from 85 million 
1n May to 84.1 mHlion in June, the analysts 
assume that many women and youths have 
ta.ken themselves out of the category of job­
seekers because the outlook was so bleak. 
When unusual factors of this kind impinge 

upon the samples taken by the Labor De­
partment, the adjusted seasona'l rate for any 
given month may convey a quite ina.ccura.te 
impression. 

certainly there is nothing in the report 
which relieves the urgency of enacting legis­
lation to extend job-training programs and 
improve unemployment compensation. The 
continued stalling of Congress on tlu! unem­
ployment compensation blll is especially 
curious because the House-Senate conference 
reached '8.g!l'eement two months ago. The bill 
is important because it would authorize addi­
tional benefits for the unemployed when job­
lessness has remained a.t a national level of 
4.5 per cent for three consecutive months. It 
would also extend benefits to 4.8 million addi­
tional employees and to a possible 436,000 
more state and local employees, if state and 
local governments shouid give their approval. 

It is said that there is some dissatisfac­
tion in the Senate beca'U.Se the conference 
committee eliminated two amendments, al­
though one was a. rider having no direct bear­
ing on unemployment compensation. The 
other is an amendment bringing workers on 
large farms under the system. The bill should 
not be allowed to fail for want of these 
amendments. Incidentally, the high unem­
ployment in this period of economic recession 
also enhances the need for enactment of the 
bill for protection of workers' rights under 
private pension and welfare plans, which has 
made very little progress in either house. 

BRISTOL BAY OIL SLICK 
Mr. TOWER. Mr. President, last spring 

it was widely reported that an oil slick 
in Bristol Bay off the coast of Alaska 
was responsible for the deaths of 86,000 
murres, seabirds. Implied in these re­
ports was that oil companies had caused 
the oil slicks. 

Subsequently, a joint investigation 
was conducted by the U.S. Department 
of the Interior and the Alaska Depart­
ment of Fish and Game to determine 
the cause of death of these birds. 

The report of this investigation stated 
in part: 

The evidence suggests that it (the deaths) 
was a catastrophe of nature--

And that the birds-
probably died from a combination of starva­
tion and exhaustion which was aggravated 
by a severe storm that prevented them from 
feeding during a critical few days .... None 
of the murres ex,amined along the beaches 
were oil-stained .... Gas chromatograph and 
infra-red scan testing revealed no evidence 
of petroleum products in any of the samples. 

Mr. President, often an accusing fin­
ger is pointed at companies in the oil in­
dustry as the ones causing damage to 
wildlife through oil spills and leaks. Re­
grettably, a few accidental leaks have 
occurred and these leaks have caused 
ecological disruptions. The oil compa­
nies responsible for these leaks do not 
desire to avoid blame for such accidents 
when blame is due them. 

But, at the same time, they should not 
receive the blame for calamities to our 
precious wildlife when the blame is un­
deserved. 

Therefore, I ask unanimous consent 
that the "Summary RePOrt on Bristol 
Bay Murre Mortality," dated April 1970, 
be printed in the REcoRD so that those 
companies which were blamed will be 
completely exonerated from any respon­
sibility for the deaths of these birds. 

There being no objection, the report 

was ordered to be printed in the REcORD, 
as follows: 
SUMMARY REPORT ON BRISTOL BAY MURRE 

MORTALITY, APRIL 1970 
At least 86,000 common murres died in 

Bristol Bay, Alaska during a brief period in 
late April of this year. Although the cause 
of death may never be completely resolved 
to everyone's satisfaction, the evidence sug­
gests that it was a catastrophe of nature. 
The murres, apparently still weakened after 
wintering in the Bering Sea, probably died 
from a combination of starvation and ex­
haustion which was aggravated 'by a. severe 
storm that prevented them from feeding 
during a critical few days. 

Post-mortem examinations of murres by 
pathologists from the Bureau of Sport Fish­
eries and Wildlife research centers in North 
Dakota and Maryland, the Arctic Health Re­
search Center in Fairbanks, the National Dis­
ease Laboratory in Iowa, and the California 
Department of Fish and Game in Sacra­
mento found no evidence that pathogenic 
bacteria. or viruses contributed to the mass 
mortality. Foods were not found in the di­
gestive tracts of these birds. Tests for pres­
ence of toxins in the small quantities of :fluid 
found in the intestines were inconclusive. 

All specimens were emaciated and had no 
appreciable deposits in subcutaneous, ab­
dominal and cardiac fat tissue. Thirteen of 
the dead birds varied in weight from 570 to 
786 grains. Although comparable weig>ht data 
were not available for this same time of the 
year, the 688-gram average weight of these 
birds was considerably less than the 972-
gram average weight for male common 
murres and 1022-gram average weight for 
female common murres from Cape Thomp­
son in northwestern Alaska in late June. The 
weight loss, lack of body fat and some hem­
orrhaging of the intestines suggest that the 
birds died from starvation, although all fac­
tors that could contribute to starvation 
may never be completely resolved. 

Severe winds and turbulent seas probably 
precipitated the die-off that was first re­
ported on April 24 by Ken Manthey of the 
Alaska Department of Fish and Game. Dur­
ing the two preceding days, winds reached 
peak velocities of 104 mph at Adak and 84 
mph a.t Cold Bay, and winds gusted at lower 
velocities during this time at other report­
ing stations within the Aleutian Islands 
and along the Alaskan Peninsula. Three 
murres found on April 24 in the town of 
Cold Bay by residents were taken to the 
headquarters of the Izembek National Wild­
life Range, but the incident seemed insig­
nificant at the time because severe storins 
often blow pelagic birds inland. 

"Wrecks of seabirds," occurrences where 
seabirds are driven far inland and are often 
f.ormd dead and dying along the beaches as a 
result of severe storms, have been reported 
frequently. Leslie M. Tuck, Camadia.n Wild­
l!ife Service biologist, su:nuilialrdzed many ob­
servations of "wrecks of murres" in his mon­
ograph on their life history. Mass mortalities 
of thick-billed murres during stormy 
weather have been recorded over Anadyr in 
Siberia and at the Pribilof Islands, both in 
the Bering Sea. The most significant record 
of "wrecks of murres" is that of Beals and 
Longworth as reported for Unimak Island 
in 1941; they wrote: 

"Between April 2 and 4 numerous dead 
and sick murres were along all the beaches. 
We counted 37 dead birds along 3 miles of 
beach. The condition was general along the 
strait, we were told. Oldtimers on Unimak 
told us that this happens every spring and 
that some years the beach is black with dead 
birds. Swimming in close to the waterline 
many of them appeared to be sick or very 
weak s.nd hardly able to d<i ve in shallow 
water. Altogether we saw 38 dead biros and 
40 or more ~ry weak ones along 3 mdles 
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of beach. For three days before thds, heavy 
winds oand snow blew from the soUJtheast." 

Apparently "wrecks of murres" are not 
unoommon in this region, but seldom have 
the observers had the mobllity of those this 
year who were able to assess the magnitude 
of loss. 

Unresolved reports of oil sheens seen near 
the coast and a U.S. Coast Guard report of 
two Japanese trawlers that sank with 36 
men aboard 100 miles west of Unimak Island 
during the severe storm gave rise to early 
speculation that the birds were succumbing 
to diesel fuel or gasoline escaping from the 
sunken vessels. None of the murres exam­
ined along the beach were a11-stained. Only 
one obviously oil-killed bird, a fulmar, was 
collected by 'the crews that combed portions 
of the beach. Organic extracts from samples 
of feathers taken from the dead murres and 
of beach sands were an-alyzed by chemists 
of the Federal Water Qurulity Administra­
tion's Portland laboratory. Gas chromato­
graph and. infra-red scan testings reve~a:led no 
evidence of petroleum prod'Uot:s in any of 
the samples. 

Tissues from these murres were tested for 
pesticides. Both DDE (a metabolite of DDT) 
an:d hexychlorobenzine were found in such 
small quantities, each less than 1 part per 
million, that they were not regarded as sus­
pect causes of death. 

Because almOSit ali affected birds were 
murres, pollutants seemed to be an improb­
able cause Oif death. Observ81tions of pel~c 
birds in the eastern Bering Sea and Brtstol 
Bay indicate that in winter the murres are 
the most abundant btxds, followed by gla.u­
cous-Wiinged gulls and fulmars; and from 
spring through summer there a.re increas­
ingly larger numbers of kit-tiwakes, shear­
waters, and puffins. The few dead birds of 
other spooies found among the murres were 
in !Ilumbers that woudd be expected fol­
lowing most storms during April. 

Perhaps one of the most unexpected find­
ings from the pathological examinations of 
these murres was the presence of arsenic, 
2.77 parts per million, in liver •tissue. The 
sign:ificance of arsenic at this level is not 
known. However, some of the marine organ­
isms upon Which murres feed are reputedly 
concentrators of this element, and arsenic 
levels of this magnitude may be normal in 
healthy murres. 

Murres {the "urre" of the word murre is 
pronounced like the "ur" in the word fur) 
are found throughout the nor.thern hemis­
phere. Two species, the common murre -and 
thick-billed murre, are found in the Bering 
Sea and Bristol Bay area. There is consider­
able overlap in the distribution of these 
species, but the thick-billed murre tends 
to have a more northerly distrtbution ethan 
the common mur.re. Studies of summer dis­
tribution of pelagic birds in Bristol Bay 
show that common murres are most abund­
ant, but winter populations there may con­
tain proportionately more thick-billed 
murres. Nesting colonies of murres in 
Alaska are found along rocky portions of 
the coast from Cape Lisburne, along the 
Aleutian Islands, to and including the 
Alexander Archipelago in southeastern 
Alaska.. Some of the Alaska ".bird cities," or 
nesting colonies, may contain tens of thou­
sands of murres. Following the nesting sea­
son, when the pair attempts to raise a single 
young on a precipitous cliff, the .birds return 
to the sea until next year. Murres feed 
chiefly on small fish, such as capelin, soul­
pins and codftsh; but invertebrates, such 
as shrimp, mollusks and sea worms furnish 
a part of their diet. 

Leslie M. Tuck {"The Murres," Canadian 
Wildlife Service, Ottawa; 1960) summarizes 
the life history of the murres ·as follows: 

"Murres are relatively large sea-birds, 
weighing on the average two pounds, with 
sharply defined ·bi-coloured plumage. They 
are highly speol:allzed for catching small fish 

under water. Specialized development for 
this purpose includes reduction of the 
length and area of the wing and so great 
modification of the bones and muscles of 
the legs that these ·birds walk very little and 
very awkwardly. They nest in large, com­
pact colonies on steep cliffs facing the sea. 

"Murres are essentially marine species and 
approach land only during the breeding sea­
son. They obtain most of their food by 
fiying under water. They are the only sea­
birds in the Northern Hemisphere which 
habitually lay their eggs in exposed situa­
tions on bare ledges and rocks. They brood 
but a single egg and yet they are probably 
the most abundant sea-birds in the North­
ern Hemisphere. 

"There are two species; the common murre 
(Uria aalge), with some tolerance for warm­
ish water, and the .thick-billed murre (Uria 
lomvia), largely restricted to arctic waters. 
They occupy in the Northern Hem1sphere an 
ecological n:iche similar to that occupied in 
the Southern Hemisphere by penguins, 
which they resemble superficially in colora­
tion and postures. 

"The habit of nesting in large colonies 
(some colonies contain more than one million 
individuals) has made the species of sub­
stantial economic importance in some parts 
of the Northern Hemisphere. Their eggs, and 
to a lesser extent the birds themselves, have 
been traditionally used in the Old World for 
food, and were so used for a brief and over­
enthusiastic period in the New World. Recent 
investigations indicate that there is more 
nourishment in a murre's egg than in the 
equivalent volume of a domestic fowl's. The 
utilization of murres, with some minor ex­
ceptions, has been outlawed in the New 
World for more than half a century. Else­
where utilization has decreased in some 
places (e.g., Great Britain), remained the 
same (e.g., the Faeroes), or increased (e.g., 
Russia). There is no evidence that murre 
populations are appreciably less numerous 
today than they were in historical times. 

"Nesting murres require scarcely one 
square foot of territory per individual. Such 
compact colonies are possible because the 
food of murres is almost unlimited in sum­
mer. Murres provide a vital link in the 
ecology of the species which are their food. 
Their excrement, rich in potash, is important 
·to the growth, and so to the abundance of 
small marine organisms. Their colonies are 
in many respects the fertilizing factories of 
the northern seas. 

"A murre colony (loomery or bazaar) is 
an orderly aggregation of birds. It is basical­
ly composed of a core of experienced adults, 
surrounded on the submarginal fringe sLtes 
by less experienced birds or those breeding 
for the first time. Early in the breeding sea­
son, mature murres take part in communal 
displays in the sea at the base of the cliffs. 
It is believed that those communal displays 
not only stimulate the birds to breed but 
enable them to 'synchronize' their breed­
ing cycles so that the maximum number of 
young are raised in a comparatively short 
period. 

"The eggs and chicks are subjected to 
many dangers, not the least of which is the 
likelihood of being knocked off the narrow 
ledges. The surviving chicks are led to sea, 
and to comparative safety, by single adults, 
not necessarily their parents. In other ways 
also, mur-res show communal interest in the 
welfare of the eggs and chicks of the colony." 

ANOTHER LOOPHOLE FOR THE OIL 
LOBBY 

Mr. MciNTYRE. Mr. President, I 
never cease to be amazed at the deter­
mination of the Washington lobbyists 
and defenders of the oil industry to find 
every possible way of extracting a few 

more unjustified dollars from the hard­
pressed American public. 

The American ·motorist who pays an 
artificially high price for fuel for his 
car, the conservationist who sees the 
priceless value of the American environ­
ment cheB~Pened by the reckless drilling 
and transportation techniques which 
spill crude oil over our shores and valleys, 
the New England homeowner who each 
winter is forced to pay protection money 
to the oil barons in order to shield his 
wife and children from the bitter north­
ern cold have been joined by a new tar­
get of the oil lobby-the American 
shareholder. 

I am referring specifically to the latest 
proposal of the Nixon administration to 
place a charge on stockholders-which 
will, of course, be passed on to thetr 
customers-which will be 'based on all 
purchases and sales of shares-except 
shares in oil and gas interests. Once 
again the oil loliby has found a friend 
in the administration to speak in special 
treatment for the oil industry. 

While the precise operation of the ad­
ministration proposal is highly tech­
nical, the effect is that any investor, be 
he a small investor buying five shares of 
American Telephone & Telegraph, or a 
wealthy investor buying 10,000 shares 
of mM, will have to contribute toward 
the costs of the administration's pro­
posed insurance program for cash left 
in the brokers' care. Buyers or sellers of 
shares in oil rights, while receiving the 
very same insurance protection, will not 
be contributing toward those costs, as 
the program is initially planned. 

Two articles in yesterday's Wall Street 
Journal indicate the growing interest 
among large brokerage firms in selling 
shares in oil drilling funds, which the ad­
ministration proposes to exempt from 
the costs, but not the benefits, of the 
proposed insurance program. I ask unan­
imous consent that these two pieces be 
printed at the conclusion of my remarks. 

Mr. President, I would remind the 
Senate that the specific types of funds 
mentioned in the Wall Street Journal 
article have been the beneficiaries of a 
special exemption in the Investment 
Company Act of 1940 for a generation, 
during which the operators of some of 
these funds have managed to develop 
large-scale methods of getting rich at 
the expense of unsophisticated investors. 
Last year the Senate finally voted to re­
move the special oil exemption; that 
legislation is now in the House. 

And now the oillobbys have come up 
with this new exemption. I am disturbed 
at the policy considerations which would 
lead the administration to seek special 
protection for the oil industry. I suppose 
this is the surface evidence of yet an­
other payoff of the sort which has re­
cently been described on the front pages 
of the Washington Post. 

I think that it is worthy of note that 
the administration proposal was sent up 
in response to the leadership of the dis­
tinguished junior Senator from Maine 
<Mr. MusKIE) in the area of broker in­
surance. His initial proposal, of course, 
contained no special giveaways to the oil 
industry of the sort buried in the fine 
print of the administration proposal. 
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Indeed, Senator MusKIE has already 
questioned the SEC closely about the 
rationale of the special treatment for the 
oil barons which the Nixon administra­
tion proposes. I join his questioning, and 
wish to express my determination to rid 
any-legislation which is finally adopted of 
this unique treatment for the oil industry 
fat cats who apparently have reason to 
believe that they can buy their way into 
the White House. 

There being no objection, the article 
was ordered to be printed in the REcoRD, 
as follows: 
TAX REPORT: A SPECIAL SUMMARY AND FORE­

CAST OF FEDERAL AND STATE TAX DEVELOP-
MENTS 
Wary investors eye drllling funds as a tax 

shelter, alternative to sagging stocks. 
Last year's tax law axed some shelters but 

didn't disturb oil and gas drilling funds­
through which petroleum developers raise 
money by selling shares to the public. "In­
tangible" drilling costs-the hole-boring ex­
penses that usually consume most of the 
investor's outlay-remain totally deductible 
from his ordinary income for tax purposes. 
(The 22 % depletion allowance, down from 
27¥2 % prior to the 1969 act is applied to oil 
income once a well is operating.) Hopeful 
promoters filed $1.1 billion in drilling offer­
ings with the SEC in this year's first half, up 
from $685 million in the year-before period. 
A few funds sell out, but many raise less than 
half their goal. 

"Most people are so pessimistic they won't 
put money into anything," says one gloomy 
driller. Moreover, in eroding capital gains, the 
market slump lessens the demand for tax 
shelters. And some investors are turned off 
by the jungle of complex provisions many 
funds comprise. Skepticism steers many lay­
men toward funds sold by well-known 
brokers. 

Congress, the SEC tone down threats of 
regulation as drillers consider self-policing 
moves. The Oil Investment Institute, a newly 
formed trade group, adopted a list of "busi­
ness standards" last weekend. 

Gloomy stock brokers look for a silver lining 
in drilling funds. 

"Respected investment banking firms will 
impart a much higher tone to this business," 
says an official of E. F. Hutton, which plans 
to sponsor a $4 million offering for Tesoro 
Petroleum. Goodbody & Co. raised $30 mil­
lion of a sought $75 million for Husky Oil in 
recent weeks. Bache, Bear-Stearns, White­
Weld, Goldman-Sachs, Donaldson-Lufkin 
and Burnham also underwrite drillers or 
study doing so. 

Oil experts advise investors to buy funds 
offering maximum liquidity, tax deductibUity 
as close to 100% as possible, strict limits on 
additional assessments, and limited partner­
ship arrangements that avoid unlimited 
liabUity. Only people in 45% or higher tax 
brackets who've first consulted their ac­
countant should invest in oil funds, most 
authorities say. 

GUN CONTROL LEGISLATION 
Mr. HATFIELD. Mr. President, many 

Oregonians have written me to express 
their dismay or distaste for portions--or 
all-of the 1968 Gun Control Act. 

The proper function of gun-control 
legislation should be to cope with crime 
and violence while not treading on the 
rights of those legitmately using guns. 
This was the intent of Congress in pass­
ing the Gun Control Act of 1968. I op­
posed and voted against the licensing and 
registration amendments which were 
proposed at that time and which were not 

adopted. I did vote for the act on final 
passage because the act, without those 
amendments, seemed to meet the follow­
ing criteria of mine for realistic Federal 
gun legislation: 

First, it provides support to Federal, 
State, and local law-enforcement offi­
cials in their fight against crime and vio­
lence; 

Second, it makes no restrictions on the 
use of guns and ammunition for gports, 
personal protection, or any other lawful 
activity; 

Third, it does not provide for licensing 
of individual owners of firearms, and 

Fourth, it does not discourage or elim­
inate the private ownership or use of 
firearms by law-abiding citizens for law­
ful purposes, or provide for imposition by 
Federal regulations of any procedures or 
requirements other than those reason­
ably necessary to implement and effect­
uate the act. 

The Gun Control Act of 1968, general­
ly speaking, prohibits certain interstate 
transactions in firearms and ammuni­
tion; prohibits sale of firearms and am­
munition to persons under 18 and sale of 
firearms other than shotguns or rifles 
and ammunition therefor to persons 
under 21; provides for licensing of fire­
arm and ammunition businesses; pro­
hibits the importation of foreign-made 
military surplus firearms into the United 
States; and prohibits gun sales to cer­
tain convicts, unlawful drug users or drug 
addicts, or mental defectives. It does 
necessitate obtaining by licensed dealers 
information regarding sales of firearms 
and ammunition to assure compliance 
with the act. 

The Gun Control Act of 1968 does not 
prohibit hunting by persons under 18 
years of age or by persons of any other 
age group. Hunting regulations are still 
a matter of State-not Federal-law. Re­
strictions on sales of firearms and am­
munition are not to be interpreted as re­
strictions on hunting; information to the 
contrary which may have been published 
is incorrect. 

At the time, Mr. President, I hoped 
that this act would assis't in fighting 
crime and violence, and that it would be 
successful in navigating between the 
fundamentally opposing interes'ts of 
freedom of firearm use and regulation of 
firearm misuse. At the time of passage, I 
favored a cautious wait-and-see attitude 
to determine the necessity and/or effi­
cacy of the Gun Control Act of 1968 in 
general, and to earmark more precisely 
'the specific sufficiencies and inadequa­
cies of the various provisions of the act. 

Already Congress has been able to 
move to eliminate certain portions of the 
act which were shown as ineffective de­
terrents to crime. In 1969, I supported an 
amendment, which ended recordkeeping 
requirements for shotgun and most rifle 
ammunition. Passage of this relieved 
millions of sportsmen from unnecessary 
harassment and inconvenience. I know 
that Oregonians who are sportsmen were 
gratified by this action. 

At the present, I am involved in an 
effort to end another ineffective and 
burdensome segment of the 1968 act. I 
am a cosponsor, with Senator McGEE, of 
S. 3724, which would remove Federal 

recordkeeping requirements for .22-cali­
ber rimfire ammunition. This would 
eliminate the type of gun-control legis­
lation which I believe has proved un­
necessary and unwise. 

A statement by the Treasury Depart­
ment illustrates my feelings: 

The Department has found that the rec­
ords required of tmnsaotlons in sporting type 
ammunition, .i.e., shotgun, rifle and .22 cali­
ber rimfi.re ammunition, is of little value In 
law enforcement. 

Indeed, the Department knows of no in­
stance where any of the recordkeeping pro­
visions l"elating to sporting type -ammunition 
ha.s been ·helpful in law enforcement. 

In short, ·the recordkeeping controls are 
not effective as a law enforcement tool. They 
do, however, because of the volume of trans­
actions in sporting ammunition tend to 
generate criticism from sportsmen and others 
and detract from :the effective enforcement 
of their provisions of the firearms laws." 

S. 3724 is now being considered by the 
Senate Finance Committee. I intend to 
work for its adoption. 

I am also cosponsoring, with the Sena­
tor from Pennsylvania <Mr. ScHWEIKER) , 
an amendment which would protect the 
legal and lawful activities of the seg­
ment of our Nation's sportsmen who 
handload their ammunition. This 
amendment is to the explosive control 
bill and will allow a reasonable amount 
of smokeless powder and black powder to 
be exempt from the regulatory provisions 
of the act. It will retain the effect of 
deterring criminals from committing 
crimes without penalizing our la;w-abid­
ing citizens. 

Thus, I stand for a continuous review 
of the Gun Control Act of 1968 and all 
other gun laws, and for the swift elimi­
nation of those portions of this legisla­
tion which prove only an annoyance to 
decent citizens and are not useful 
weapons against crime. During this pe­
riod of review, as in the past, I will vote 
against further gun-control legislation 
involving Federal licensing and registra­
tion, for it is not the answer to fighting 
crime. 

I ask unanimous consent that my re­
marks in the Senate on July 15 be 
printed in the RECORD. 

There being no objection, the remarks 
were ordered to be printed in the RECORD, 
as follows: 
[From the CoNGRESSIONAL RECORD, July 15, 

1970] 
"HAND-LOADERS" AND "MUZZLE-LOADERS" IN 

OREGON 

Mr. HATFIELD. Mr. President, recently, I 
joined the distinguished Senator from Penn­
sylvania (Mr. ScHWEIKER) as a cosponsor of 
amendment 728 .to S. 3650, a blll designed to 
strengthen Federallegi&latlon conoern.i!ng the 
1Hegal use, transportation, and possession of 
e.xplosives. I agree With Sena.tor ScaWEIKER 
that a new provision 1n the bill is needed 
to protect the legal an'<l lawful ac.tivitles of 
one segment of our Nation's sportsinen­
those who hand-load their ammunition. 

I support the g-oals o! 1lhe explosive control 
bill, for I am shocked at recent bomlbings 
across the country. The amendment does not 
con.tUct with this goal. It does allow, how­
ever, continuation of a long-~bltshed. tra­
dition by those who hand load their ammuni­
tion. 

In addition, m.uzzle loaders are able 1x> re­
create a sense CY! history in their activities. 
In my State, there are five muzzle loading 
clubs, and I participated at o~e of their 
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shoots at Banks, Oreg., while I was Governor. 
These clubs--the Multnom.ah Muzzle Load­
ing Rifle Club in Portland, the High Desert 
Plainsmen, in Bend, the Ltttle Butte Moun­
tain Men, in Medford, the McKenzie Black 
Powder Club, in Eugene, and the Wi.ollamette 
Longrifies, in Salem-are attracting more 
Oregonians to their activities. Certainly the 
explosives control bill is not aimed at these 
spor.tsmen. 

I believe the amendment does nothing to 
compromise the bill's goal, while allowing the 
sportsmen of the country to continue their 
activities. 

THE INDIAN FILM: "A MAN CALLED 
HORSE" 

Mr. McGOVERN. Mr. President, early 
this spring I was one of the sponsors of 
the showing of a moving picture depict­
ing the life of the Sioux Indians in the 
early 19th century. The picture, "A Man 
Called Horse," has now been released 
publicly and is being shown throughout 
the country. 

"A Man Called Horse,'' the recent re­
lease of Cinema Center Films, is a film 
of particular interest to anthropologists 
concerned with American Indian history 
and present-day relationships between 
Indian and non-Indian Americans. 

This film depicts a young man of Eng­
lish descent who is captured by an Indian 
g:r:oup-the Sioux Indians in the film 
version-and kept in captivity for ape­
Iirod of time. The young man is slowly 
socialized to the Indian way of life, his 
behavior and reactions to his captors­
turned-hosts form the essential theme 
of the film. The film is an inteJ.1)retive 
statement about Sioux life circa 1820 
presented through the experiences and 
perceptions of a man who is placed in 
confrontation with an entirely different 
way of living. One of the stated explicit 
aims of the film is to present the details 
of Indian life as related by observers of 
the Sioux of that period. 

The picture is being released at a time 
when American Indians have been par­
ticularly explicit about their problems in 
forging an Indian identity in the midst of 
American life. In recent months there 
have been several occasions when In­
dians have stated to anthropnlogical 
gatherings that more attention should 
be given to communications about the 
American Indian heritage expressed in 
the indigenous languages of the Indian. 
Indians have further voiced the need of 
popularizing their history prior to ex­
tensive contact with non-Indians, when 
the Indian was neither an UI'Iban misfit 
nor the product of reservations. Such a 
history would ·emphasize neither Indian 
savagery nor barbarism but the integrity 
and inherent coherence of an indigenous 
Indian culture and social organization. It 
would also underscore the distinctiveness 
of each Indian nation as a people with 
its own political confiict~in this film, 
the Sioux versus the Shoshone--above 
and beyond white-Indian struggles. Fi­
nally, many Indians have stated the need 
for accurately documented popular ac­
counts from which the Indian may 
emerge as a man with a proud past and 
not just a graft on present-day American 
culture. 

"A ·Man Called Horse" fulfills some of 
these criteria. First, it employed among 

the actors many members of the Rosebud 
Sioux Tribe in South Dakota. Major por­
tions of the film dialog ·are conducted in 
the Sioux language. Second, the film plot 
centers around a white man's adaptation 
which succeeds through mutual et!orts. 
This is in sharp contrast to traditional 
presentations of the unsuccessful In­
dian against whi·te society. Third, the 
depiction of the sun vow ·is not mere sen­
sationalism 'but is placed within the full 
context of Indian social and religious re­
quirements. Finally, the conft.ict between 
the Sioux and the Shoshone illustrates 
the history of Indian people prior to the 
contact with whites. 

'Ilhe film on the whole is a documented 
albeit stylized, monument to a way of 
life which we are urged to understand 
on its own terms, a way of life which is 
one of the mainsprings :for much th81t is 
American Indian today. 

Finally, the film is particularly useful 
as an educational tool. It challenges the 
viewer to go beyond 1his notions of Indian 
barbarism and savagery and to under­
stand religious and social ceremonies 
within a holistic framework of a working 
lifestyle. The film can be used in the 
classroom as a heuristic device in dis­
cussing Indian history of the early 19th 
century: it also illustrates problems that 
arise when we attempt to create films 
from historical documents that supple­
ment prose accounts of ·similar topics. 
'Ilhis film has gone a long way from the 
stereotyped Hollywood western and pre­
sents the Indian in a better light. It is 
an engaging and challenging presenta­
tion. 

Senators who have a strong interest in 
American Indian problems will doubtless 
find this film of interest. 

I also ask unanimous consent that a 
proclamation of the Honorable M. E. 
Schirmer, the mayor of Sioux Falls, N. 
Dak., and a proclamation of the Honor­
able Frank Farrar, the Governor of the 
State of North Dakota, regarding the film 
be printed in the RECORD. 

There being no objection, the procla­
mations were ordered to be printed in the 
RECORD, as follows: 
PROCLAMATION, CITY OF SIOUX FALLS, S . OAK. 

Whereas, Sandy Howard has the good for­
tune to read Dorothy Johnson's st ory, "A 
Man Called Horse"; and 

Whereas, Sandy Howard had the foresight 
to purchase the film .rights; and 

Whereas, Sandy Howard had the vision to 
foresee a film of honesty and realism; and 

Whereas, Sandy Howard .assembled a staff 
to produce a film which presents the Ameri­
can Indian and his customs with fascinating 
realism: 

Now, therefore, I, M. E. Schirmer, Mayor 
of the City of Sioux Falls, do hereby proclaim 
Sandy Howard an honorary citizen of the 
City of Sioux Falls and designate Thursday, 
April 23, 1970, as Sandy Howard Day in Sioux 
Falls and call upon all citizens to recognize 
his achievements in producing "A Man 
Called Horse" so that the entire world can be 
appraised of the Sioux Indian culture in the 
early nineteen hundreds. 

In witness whereof, I have hereunto set 
my hand and caused the Seal of the City 
of Sioux Falls to be affixed. 

Done in the City of Sioux Falls this twen­
ty-second day of April in the Year of Our 
Lord Nineteen Hundred and Seventy. 

M. E. ScHmMEa, 
Mayor. 

PROCLAMATION 

Whereas, the motion picture, "A Man 
Called Horse" will be premiered Thursday, 
April 23, at the West Mall Theatre in Sioux 
Falls, hosted by the University of South Da­
kota; and 

Whereas, the film represents a pioneering 
production departure in portraying the In­
dian People of South Dakota in 1825 as his­
torically accurate as possible; and 

Whereas, the film includes South Dakotans 
1n the cast and as technical advisors 

Therefore, I, Frank L. Farrar, Gove~or of 
the St81t e of South Dakota, urge my fellow 
South Dakotans to take note of this event 
which will bring national and international 
attention to the state. 

In witness whereof, I have hereunto set 
my hand and affixed the Great Seal of the 
State of South Dakota, in Pierre, the Capital 
City, this 21st day of April, in the Year of 
Our Lord, Nineteen Hundred and Seventy. 

Attest: 

FRANK L. FARRAR, 

Governor. 

ALMA LARsoN, 
Secretary of State. 

FOREIGN POLICY ADDRESS BY THE 
VICE PRESIDENT 

Mr. ALLOTT. Mr. President, on June 
24, in Denver, Colo., the Vice President 
gave a speech which should be read and 
pondered by all Americans interested in 
current debate about our foreign policy, 
and about the role of the Presidency in 
foreign affairs. 

With regard to the evaluation of the 
limited operations in Cambodia, the Vice 
President chides those who made rash 
early judgments and who have remained 
wedded to those judgments in the fact of 
conclusive evidence that the Cambodian 
operations were successful. 

With regard to the important debate 
about the constitutional powers and re­
sponsibilities of the President when act­
ing as Commander in Chief, the Vice 
President is equally sound. He points 
out that history, theory, and common­
sense are on the side of continuing to 
respect the President's traditional lati­
tude in this role. Moreover, he detects an 
element of inconsistency in some of the 
current attempts to saddle the President 
with unprecedented and unconstitutional 
restraints. 

Since we obviously are far from fin­
ished with debate about these matters, 
and since the Vice President ha.s made a 
useful contribution to this ongoing de­
bate, I a.sk unanimous consent that his 
address be printed in the RECORD. 

There being no objection, the address 
wa.s ordered to be printed in the RECORD, 
as follows: 

ADDRESS BY THE VICE PRESIDENT 

Tonight I would talk with you about the 
Presidency as an institution, and of our 
President as a person of courage and high­
purpose. 

Especi•ally I Wiant us to consider the impact 
of the long war in Southeast Asia upon the 
unique and much imitated Presidential form 
of government .and upon the man who bears 
the tremendous pressures and responsibilities 
of leadership in that office todlay. 

Since coming into office 17 months ago, the 
President has made many historic decisions, 
not a few of these have related to the war in 
Vietnam-a war which is not of his making. 
None of these decisions has been more diffi­
cult than the decision to send American 
troops into Ca.m:bodia. As a member of the 
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NSJtlonal Security Council, I was present 
when the President so very thoughtfully 
measured the dangerous repercussions which 
the expanded North Vietnamese military ac­
tivity in Oambodia could !have upon our 
troops and allies in South Vietnam. I saw 
him wrestle wl!th the various options pre­
sented by the situ:ation; the opportunities to 
wobble and equivocate: I SSJW him reject the 
short-run, po!Ltl.cally expedient arguments 
for inaction. I saw him stand up and coura­
geously decide to do what was right for our 
country, right for history, and most impor­
tantly right for our boys fighting in the 
jungles and rice paddies half a world away. 

And so, the time came for the President rto 
announce that American t:r:oops were moving 
into Cambodia in a limited operation to 
clean out enemy sanctuaries !from which 
Americans had been attacked and killed for 
five years. At th•at point, rand still today, mil­
lions of Americans-a clear m:a.jority of Amer­
icans-stood with him. 

They were Americans of both poli tic:al 
parties-pat riots who believe that politics 
stop at the water's edge; ·thlat we have but 
one President at a time; that you back Amer­
ican troops and their Commander-in-Chief 
when they go into battle. 

These America.ns----and those who asked 
their fellow citizens to withhold final judg­
ment on the President's decision~hlave been 
proven right. 

But, there is a good deal of egg on a good 
deal of other f.aces-and it is well deserved. 

Let us consider one young Senator who, 
at the President's announcement, called his 
decision "madness." 

What that Senator rashly called "mad­
ness" has turned out to be the most suc­
cessful military operation of the entire war. 
We have driven the enemy out of the priv­
ileged sanctuaries from which he has out­
fitted and launched attacks in to South Viet­
nam. We have disrupted his communica­
tions and forced him to flee leaving moun­
tains of war supplies behind-more total 
supplies, in fact, than we seized during the 
last entire year of operations within South 
Vietnam proper. 

Lincoln once wrote that they have a right 
to criticize who ha,ve a heart to help. Of 
what help have these gentlemen who joined 
in instant and harsh criticism of the Presi­
dent of the United States been to the cause 
of a just and honorable peace the Presi­
dent is seeking? 

One Congressman said that the President's 
decision was "reckless"; another Senator 
said, "It was pretty ghastly." 

What is reckless, what is ghastly, about 
capturing and destroying thousands of enemy 
weapons destined to shell South Vietnamese 
towns and kill American boys? Mr. Congress­
man and Mr. Senator-tell us today that it 
was reckless and ghastly to deny the enemy 
the use of millions of rounds of ammuni­
tion and thousands of rockets and mortars 
which could have been fired at young Amer­
icans. 

Another Senator said, "It is now an Indo­
china War and I see an end to any hope 
of an early withdrawal." 

Will that Senator now come forward and 
name the country which he blames for ex­
panding the war in Cambodia? Was it the 
North Vietnamese who attacked neutral 
Cambodia's little army, encircled its capital 
and sought to link up sanctuaries into a 600 
mile belt of enemy-controlled territory on 
South Vietnam's flank-or was it the Presi­
dent who responded to that military threat 
only after repeated warning? Will that Sen­
ator now come forward and tell America it 
was he who was both rash and wrong-and 
that now, not only will the President's with­
drawal program continue, but it also will 
be sustained in confidence and 50,000 Amer­
icans can now surely come home before the 
15th of October-and 100,000 more by next 
spring. 

As you read 'the press and listen to the 
commentators, you keep hearing this great 
military success-possibly a v-ictory of water­
shed proportions as we look to the future-­
described as a failure by the so-called pun­
dtts who are still wedded to their earlier 
forecasts of disaster. They have painted 
themselves into a corner and are now etther 
intel•lectually inca.palble of evaluating the 
changed situation or disdainfully unwilling 
to disavow their past predictions of gloom 
and doom. 

But, of course, it is too muoh to expect 
that these men will admit that they were 
precipitate and wrong-and the President 
was right. 

And where are the Cassandras of the Sen­
ate now? 

Are they now coming forwrurd to say, per­
haps we were wrong; perhaps we spoke too 
soon; perhaps the operation was indeed a 
limited one--and has indeed proved a suc­
cessful one? 

No, they are right now trying to forge new 
chains upon the President's freedom of ac­
tion--even though the President has clearly 
demonstra.ted that he uses his powers re­
sponsibly-and use them to protect American 
lives in Vietnam. 

Those who should be a.pologizing for their 
irrationalities the morning of May 1 are in­
stead busying themselves trying to hobble 
the Commander-in-Chief of rthe Armed 
Forces-while four hundred thousand of his 
men remain vulnerable in the field. 

Not only are they doing that, but they also 
are trying to stop us from giving help .to 
other nations who want to defend them­
selves or to help each other against aggres­
sion. 

The fact is our United States Senate is 
today engaged in a coilSotitutional debate of 
major proportions, derived from amend­
ments designed to undercut the President's 
authority to conduct this nation's business 
abroad. 

As President of the Senate, I am not per­
mitted to express my views on this issue in 
that august chamber, so I will air them here. 

Historically, we Americans have shown an 
instinctive distrust of unlimited executive 
power. We rebelled against roya.l authority 
and the Thirteen Colonies began as a loose 
confederrution, without any executive at all. 
That early experience with group decision­
making-where it proved im.posstble even to 
raise an army to defend our country-im­
pressed the founding fathers with the neces­
sity of creating an etreotive executive au­
thority. 

A few years later, John Marshall, then a 
Member of COngress and la.ter a great Chief 
Justice, commented on the executive role in 
foreign affairs. "The President is the sole 
organ of the Nation in its externa.l relations 
and its sole representative with foreign na­
tions .... " 

The trend toward increased Presidential 
authority in foreign po.licy has steadily 
evolved as our country has risen to promi­
nence in world affairs. Ooncurrent with 
America's growing power and involvement 
beyond our shores, the pace of events has 
quickened and communications have become 
instant aneous. As a result, swiftly moving 
events may reduce the decision-making 
process in today's nuclear age to a matter of 
ho·urs or even minutes. In a complex world 
of 130-odd sovereign nations, some ruled by 
dictator\s uninhibited by popular sentiments 
or moral constraints, the President of the 
United states must be able to act quickly 
and decisively. 

Writing in an a.cadetnic journaJ. in the 
fall of 1961, one of the favorite Senators of 
the present neo-isolationist crowd presented 
the following v.iew on executive authordty: 

"The source o! an e.ffective foreign policy 
under our system is Presidential power. This 
proposition, valid in our awn time, is certain 
to become more, 11'18Jther than less, compelling 

in the decades ahead . . . It is my conten­
tion that for the existing requirements of 
American foreign policy we have hobbled the 
President by too niggardly a g~rant of power." 

Now, which Senator do you suppose m.ad.e 
those learned comments? Not Senator Dirk­
sen. Not Senator Goldwater. It wa.s Senator 
Fulbright. But he has conveniently forgotten 
his lofty words about the compelling need 
for Presidential pre-eminence in foreign af­
fairs. 

The Senate was intended by the framers of 
the Constitution to be a deliberative body not 
suited to crisis ~esponse. Certainly the five 
weeks so far coilSoumed with debate on the 
Cooper-Church amendment illustrate the 
point. Even a threat a couple of weeks ago 
by the Senate Majority Leader in etreot to 
cut off government funds unless the 
Cooper-Church amendment was brought to 
a vote has not hastened Senate considera.tion 
of the measure. 

In any event, the Majority Leader's threat 
is beside the point. The Congressional pen­
chant for endless deba.te has left it with in­
sufficient time and energy to provide the 
government with funds. Only one appropria­
tion bill has passed Congress. On June 30th 
all other government activities will legally 
run out of operating funds, and the Congress 
will have to pass ·an extension of past budget­
ary authority. The Cooper-Church amend­
ment itself is hooked on the Military Sales 
Bill which seeks authority to expend funds 
during FY-70-FY-71. Even if the Senate 
passes that blll by June 30th, which now 
seems unlikely, it will be a year late--half 
the bill's life will already have expired. 

The Senate's dilatory attention to t he Mil­
itary Sales Bill is extraordinary in one other 
way. More than half of the money sought in 
this bill would go to two friendly states in 
the Middle East, Iran and Israel. Yet the 
Senate has delayed this bill •by extraneous 
ramendments at •the very time it is loudly de­
crying the growing dangers of an Arab-Israeli 
con frontation and Soviet penetration in the 
Middle East. It is simply ridiculous to hold up 
this important legislation-legislation which 
would assist Israel to pay old debts on equip­
ment bought more than a year ago-while at 
the same time petitioning the President to 
provide Israel with more jet aircraft. 

When the Senate gets so tangled up in in­
consistencies like this, I am sure the nation 
gives thanks that we have a man of decisive­
ness and clear vision as our President . 

Let me add one other thought--! think the 
President and his lovely family have brought 
a great sense of dignity to t he White House. 
The moral and religious qualities which come 
so freely and n aturally to them are a basic, 
but nowadays often overlooked, part of our 
national heritage and experience. It is t hose 
moral and religious underpinnings which 
make the President such a strong advocate 
of peace. 

DespLte all the rancorous cries of his crit­
ics-those self-appointed psychoanalysts of 
the true meaning of every Administration 
stat ement--! ask you to accept the proposi­
t ion that the President really means what he 
says, that the President is genuine and sin­
cere when he talks of the need for peace. Let's 
suppose, just for the sake of argument, that 
the President undertook five major peace 
initiatives, all in accordance with the un­
solicited advice he has received from the 
Senate, and all in accordance with the 
enemy's stated preconditions for beginning 
meaningful peace negotiations. Would that 
not indicate a sincere desire on the Presi­
dent's part for peace? Would that not indi­
cate that the President is not hidebound and 
stitr-necked in his attitude toward the 
enemy? 

The truth of the matter is that the Ameri­
can Government has already made six con­
crete proposals which enemy negotiattors, 
a.nd coincidentally some Senators, have de­
manded. We have conceded the following 
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major points in a.n effort to urge forward 
meaningful discussions on the only issue 
which really counts-the issue of peace. 

President Johnson stopped the bombing 
of the North. 

President Nixon agreed in principle to the 
withdllawal of all American troops if' the 
North Vietnamese would follow suit. 

He announced the unnater&l withdrawal 
of American troops on a phased basis. 

He stated that we seek no bases, no military 
ties, and that we are willing to agree to a 
neutral South Vietnam if the people of that 
country freely so choose. 

Despite the fact that South Vietnam has 
held seveml elections, President Thieu, with 
our full suppor.t, offered to hold interna­
tionally supervised elections in which all 
South Vietnamese factions that renounce 
violence might participate. 

President Nixon indicated that in seeking 
a settlement we would insist on no rigid 
diplomatic formula or particula.r form of 
guarantees as long as the interests of all 
major south Vietnamese groups were ade­
quately protected. 

To date, a stubborn enemy continues to 
refuse to negotiate seriously. Instead, Hanoi 
has added two more preconditiollS' for serious 
peace talks-that the U.S. leave South Viet­
nam completely, and that we topple the 
legally constituted govern.ment in Saigon on 
the way out. With preconditions like that, 
what would be left to negot iate? 

These new demands are obviously unac­
ceptable and most disheartening to the 
President. St111 he has not given up dn his 
quest for peace. We continue to remain at 
the table in Paris despite the abuse and 
invective--and despite the lack of progress. 

The President's sincere desired for peace is 
manifest in the many other initiatives be­
gun in the past 17 months. We already are 
engaged in the second round of strategic 
arms limitation talks with the Russians. We 
have signed the nuclear non-proliferation 
treaty e.nd unilaterally renounced the use of 
chemical and biological warf,are weapons. 
In visiting Rumania, President Nixon be­
came the first American head of state to 
travel behind the Iron Curtain. 

We have also eased restrictions on travel 
e.nd trade with Communist China, and al­
though talks have been temporarily post­
poned, the President did initiate discussions 
with the Chinese in Warsaw after a break of 
two years. We have sought to defuse the ex­
plosive Middle East situation in a variety of 
forums, including Four Power talks at the 
UN, and bilateral consultations with the 
Soviets. 

Not all these efforts have yet borne fruit, 
but they clearly demonstrate the President's 
earnest desire to reduce tensions in the world. 

But make no mistake about one thing­
the ~esident has no intention of giving away 
the store. He will not compromise our vital 
interests in some vague hope of achieving 
"peace in our time" ala Neville Chamberlain. 

The President has insisted that our de­
fenses remain strong. To insure the credibil­
ity of our deterrent capability-but without 
jeopardizing the SALT negotiations-the 
President has gone ahead with the ABM and 
MIRV missile systems; to maintain the vi­
ability of our many treaty commitments­
e.nd thus spread the burden of keeping the 
peace---4;he President has refused to cut and 
run on our allies in Sout h Vietnam.. 

In my view, the President has shown the 
world that America is strong, but fair; re­
liable with our friends, and reasonable to­
ward our opponents-unless their aggressive 
actions clearly demand a firm response. 

Let me observe particularly those qualities 
of decisiveness a.nd courage that we see in 
foreign affairs are matched equally in the 
President's approach to domestic questions. 
As the President noted tn his nationwide 
address on the economy a week ago, it is a 

sad, but inescapable truth th:at a. country 
cannot move from a war time to a peace 
time economy without some pain and dis­
location. Our very successes in Asia are hav­
ing complicated and troublesome repercus­
sions at home. Moreover, we are paying the 
piper today for mismanagement of the Fed­
eral government during the eight years before 
President Nixon took office-eight years of 
fiscal irresponslb111ty in which the Demo­
crats spent $50 bllllon more than they took 
ln. 

Let me assure you, however, that there is 
nothing fundamentally wrong with this most 
powerful economy on earth. The President's 
perseverance in adhering to the hard but 
necessary policies of restraint will pay off. We 
will see an economic upturn before the end 
of the year. 

I am confident that the prophets of doom, 
who were so wrong about the results of the 
President's actions in Cambodia, will prove 
equally wrong in their predictions of immi­
nent depression and economic disaster. 

In closing, let me say that I am growing 
terrilbly weary of America's noisy detractors. 
If this is such a terrible place to live, if our 
government is so oppressive and inept, why is 
there an endless waiting list of people seek­
ing to immigrate to America, a.nd why doesn't 
the so-called "brain drain" of Europe's 
brightest scientists and technicians moving 
to the US to work, ·run in the opposite direc­
tion.? 

Today, we, the people of America, should 
vow to emphasize what is right, what is 
decent, what is good about our great country. 

And let's begin to show some stronger and 
more vocal support for our President. 

One of the deservedly most distinguished 
members of the Senate, George Aiken, said 
after the President's briefing on the Cam­
bodian operation, that despite his own 
doubts, "If {the President's) strategy is suc­
cessful and we are able to ·bring the war to 
an earlier conclusion and have less losses of 
our men, then we would have to call him a 
hero ... as he would lbe." 

Well, let me say to you tonight that is what 
I would call it--a decision and action of 
heroic proportions. 

CONGRESSIONAL SUPPORT FOR BIG 
THICKET NATIONAL PARK: REP­
RESENTATIVES ECKHARDT AND 
BUSH PROPOSE REAL BIG THICK­
ET NATIONAL PARKS 

Mr. YARBOROUGH. Mr. President, 
for years I have advocated the preserva­
tion of the Big Thicket of southeast 
Texas. Since 1966, I have had bills pend­
ing in the Senate to preserve it as ana­
tional park. The establishment of the Big 
Thicket National Park is one of the high­
est primities on my legislative agenda. 
Over the years it has given me great en­
couragement when individuals and 
gr oups have endorsed and supported my 
efforts to preserve the Big Thicket. 

Today, it gives me particular pleasure 
to welcome two of my fellow Texas legis­
lators to the ranks of those dedicated to 
the cause of preserving the Big Thicket 
as a national park. 

On Thursday, July 16, 1970, Represent­
ative BOB ECKHARDT, of Houston, Tex., 
announced that he would introduce a bill 
to establish a Big Thicket National Park 
consisting of not more than 185,000 
acres. On the same date, Representative 
GEORGE BusH, also from Houston, an­
nounced the introduction of H.R. 18498, 
his bill for a Big Thicket National Park 
of not more than 150,000 acres. 

The introduction of these bills to es-

tablish a Big Thicket National Park of 
adequate size is very encouraging and 
heartening, and I welcome with great 
enthusiasm this support in the House of 
Representatives by two south Texas gulf 
coast Congressmen, representing two po­
litical parties. 

Mr. President, field hearings were held 
on S. 4, my bill to establish a Big Thicket 
National Park of not less than 100,000 
acres on June 12, 1970, in Beaumont, 
Tex. The remarkable thing about the 
testimony at these hearings was the total 
unanimity of agreement that portions of 
the Big Thicket should be preserved. The 
issue discussed was not whether there 
should be a Big Thicket National Park. 
The only controversy dealt with how 
large the Big Thicket National Park 
should be. The fact that the discussion 
focused on this issue was most encourag­
ing to me, and I consider it a tremendous 
victory in my long and often lonely bat­
tle to save the Big Thicket. Everyone 
who has given serious consideration to 
my proposal agrees that the Big Thicket 
should be preserved. Now we are able to 
discuss and attempt to resolve the issue 
of how large the Big Thicket National 
Park should be. 

The Big Thicket proposal set forth 
by Congressman BoB EcKHARDT is most 
interesting and worthy of consideration. 
The propooal calls for a park of 185,000 
acres. Included within this area are all 
units of the so-called string of pearls 
and land along the major rivers and 
creeks in the area. 

The other proposal, which is for a 
150,000-acre park, is also deserving of 
careful study. 

Mr. President, either of these pro­
posals could be incorporated into the 
legislation which I have introduced con­
cerning the Big Thicket National Park. 
My bill, S. 4, calls for the establishment 
of a park consisting of land and inter­
ests in land of not less than 100,000 
acres. Thus, while these two new pro­
posals establish upper acreage limits, 
mine would establish a minimum of 100,-
000 acres and could go as high as neces­
sary to incorporate additional lands 
which are worthy of inclusion in the 
park. 

Since the approach of my bill is to es­
tablish a Big Thicket National Park with 
a minimum size limitation of 100,000 
acres and does not establish a maximum 
limitation, either Representative EcK­
HARDT's or Representative BusH's pro­
posal would fit within the broad provi­
sions of my bill, S. 4. 

I welcome these proposals. They pro­
vide for a park of adequate size, and set 
forth good suggestions as to what should 
be included in the Big Thicket National 
Park. 

In my opinion, the Big Thicket Na­
tional Park should contain all of the so-
called string of pearls, those unique in­
dividual units designated by the National 
Park Service as representative of the 
variety of Big Thicket ecosystems. Rep­
resentative EcKHARDT's bill does include 
all of these units, while the other pro­
posal ormts some of them. The Big 
Thicket National Park should also in­
clude a Saratoga Unit in Hardin County. 
This unit will consist of approximately 
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40,000 acres and is bounded by highway 
numbers 770, 105, and 326. The park 
should also include the great hardwood 
forests of the Neches River bottoms, 
which would be about 60,000 acres. Con­
necting all of these units will be corri­
dors along the major rivers a.nd creeks 
which will tie all of the different park 
areas together. These areas which I have 
described would total 160,000 acres or 
even more, depending upon the width of 
the connecting corridors along the rivers 
and creeks. 

The Big Thicket is basically a mixed 
southern hardwoods area. The cre8!tion 
of a national park of adequate size does 
not pose a serious threat to the lumber 
interests of the area, which are depend­
ent upon pine forests for the bulk of their 
production. 

The plan of some of the lumber in­
terests is to bulldoze away the beautiful 
hardwood forests of the Big Thicket in 
order to plant pine trees in the future. 
My plan would save some of these hard­
wood forests. 

I submit that the Big Thicket is big 
enough for a park of adequate size, such 
as I propose, and will still leave enough 
land for the bulldozers and tree farmers. 

Mr. President, again I wish to welcome 
my two fellow Texas legislators to the 
battle for a Big Thicket National Park. 
Their prosope.ls would create a real park. 
Their support is sincerely appreciated. I 
commend them for their action to help 
save the Big Thicket. This is the :first real 
legislative assistance in Congress in my 
long :fight for a Big Thicket National 
Park. 

The Big Thicket National Park is gain­
ing strength. It is an idea whose time 
has come. 

S. 3671-A MORE OBJECTIVE INTER­
PRETATION OF NATIONAL LABOR 
POLICY 

Mr. TOWER. Mr. President, on July 21, 
the privilege was accorded me of being 
the leadoff witness before the Separa­
tion of Powers Subcommittee, Commit­
tee on the Judiciary, on S. 3671, a bill 
I introduced along with eight other Sen­
ators earlier this session. 

It has now come to my attention that 
attempts are being made to paint this 
bill as antiunion. Nothing could be 
further from the truth. The bill has 
absolutely no effect on the substance of 
labor law. It is jurisdictional only. It 
does not redefine any unfair labor prac­
tices. It does not address itself to the 
relationships existing between unions, 
employees, and employers. It does at­
tempt to reaffirm the prerogatives of 
Congress as the source of national labor 
policy. It does aim at a more objective 
interpr etation of national labor policy. 

Those who claim that S. 3671 is anti­
labor are tacitly agreeing with the critics 
of the National Labor Relations Board 
who have contended that the decisions 
of the Board are biased. If simply shift­
ing jurisdiction over unfair labor prac­
tices to the Federal district courts is anti­
labor, then that is a reflection either on 
the Board or on the courts. It is either 
being claimed that the courts can be 
expected to be antilabor or that the 

Board has been prolabor. Since all our 
experience has been with the Board over 
the past 35 years, I suggest that the 
later alternative is closer the truth. 

This contention is also supported by 
testimony which was received by the 
Separation of Powers Subcommittee in 
1968 and by further evidence presented 
the subcommittee this week in hearings. 
I shall not go into this mass of evidence 
now. It is there for all who wish to go 
lnto this question. 

In my own testimony I address myself 
to this very matter. Quoting from my 
statement: 

I hope it will not be said that S. 3671 rep­
resents an anti-union bias. I think I speak 
for the cosponsors of S. 3671, as well as for 
myself, in saying that collective bargaining 
was the very natural and necessary out­
growth of a social movement based upon 
contract. As such, it is an institution sym· 
biotically linked to capitalism. On the in­
dividual level, it is the ultimate recognition 
of a system of private ownership of the 
means of production. 

No, if anything, this legislation is designed 
to include collective bargaining by making 
its institutions more responsible to the 
needs of its members, by creating an at­
mosphere of mutual respect between labor 
and management within their natural ad­
versary roles, and-perhaps most impor­
tantly-reassert Congressional dominance 
over the Administrative !framework. 

I want to point out that S. 3671 does not 
ln any way change substantively our body of 
labor law. What 1s defined as an unfair la­
bor practice today will still be an unfair 
labor practice at such time as this legisla­
tion may 'be signed into law. It simply re­
assigns jurisdiction. 

Mr. President, there may be some who 
for one reason or another will misinter­
pret the meaning of S. 3671. I suppose 
that is a problem as old as politics itself 
and will be with us as long as political 
issues are debated. 

As one who has expressed many times 
in the past his support of the union 
movement and even his desire to be a un­
ion member were he in a position to join, 
I state emphatically that S. 3671 is a 
bill designed to improve and strengthen 
the union movement by minimizing their 
failings and maximizing their value to 
both employers and members. 

PRESIDENT BAILEY OF HAMLINE: A 
REFRESHING PERSPECTIVE ON 
THE COLLEGE PRESIDENCY 

Mr. MONDALE. Mr. p ,resident, condi­
tions on our cam.puses in recent years 
have given rise to a feeling that the office 
of a college president is becoming an in­
creasingly embattled one, with the ener­
gies of the president becoming devoted 
more and more to the preservation of 
order and the protection of his office. 

Although I would never dispa.rage t.he 
enormously difficult and often trying re­
sponsibilities of a college president in 
these times, I feel that this image is both 
distorted and probably destructive of our 
efforts to restore calm and lfeason to 
our campuses. 

In this light, I was delighted 'by a short 
article in the St. Paul Dispatch written 
by the president of Hamline University, 
Dr. Richard P. Bailey. 

I commend this statement to all Sen­
ators as an example of a president and 

a campus where reason and respect have 
prevailed, and where a president and a 
student body are able to look upon one 
another with admiration, respect, and 
warm flfiendship. I ask unanimous con­
sent that it be printed in the RECORD. 

There being no objection, the state­
ment was ordered to be printed in the 
REcoRD, as follows: 

[From the St. Paul (Minn.) Dispatch, 
June 30, 1970] 

THE STUDENTS NEXT DOOR 

(By Dr. Riethaa-d. P. Bailey) 
Everyone knows where Hs.mline's president 

lives--over there in that big white house 
with the pillars and the balcony. There are 
no fences, no alarms, no special police pro­
tection, and I own no guns. There is a dog 
but she barks only at squirrels and bites only 
dog biscuits. My wife is small and 81bout as 
threatening as a faculty tea. 

I a.m. a sitting duck, exposed, identified~, 
unprotected and vulnerable. 

My neaa:est neighbors are 750 college stu­
dents, far removed from home and parents. 
Physically I am closer t;o more Hamline stu­
dents more of the time than any other mem­
ber of faculty or staff. Few citizens in the 
llilltion of my generation have a similar resi­
dential opportun!lty; fewer still might want 
it. It seems a precarious posLtion indeed given 
the tendency toward violence andt disrespect 
we read about so prevalent among campus 
youth. 

I would like .to bask in an heroic role. But 
that would be dishonest and would bring 
hoots of derision from my 750 neighbors. The 
trutm is that I feel safer, and probably am, 
than 99.44 per cent of my fellow citizens 
who live amid less youthful neighbors. 

I have never been threaJtened, pillaged, de­
rided or molested. 

My sleep, alas, has of.ten been disrupted. 
This spring my zestful neighbors were oc­
casionally noisy and playful well beyond my 
normal 10:30 time for retiring. They sing, 
they play hide-go-seek, they explode what 
sound like firecrackers, they turn the volume 
of their hi-fi's up to decibels beyond middle­
age <tolerance, and they move over the campus 
from here to there and back with joyous 
sociability after dalrk. They beep the horns 
of their cars andi squeal their tires. 

One night I was awakened at 1:30 by the 
noise of a touch football game developing 
on the street just below my bedroom window. 

"That's too much," I thought and I pulled 
on my trousers and assumed by "authorita­
tive air" to express my presidential petulance 
in person. The game was being joined by 
other players even as I dressed. They had all 
finished studying for exams and were enjoy­
ing a recreational break before bedtime. 
Their schedule was not the same as mine. 
Did that make mine better? I decided not. 
Removing my "authoritative air" and my 
trousers I went back to sleep before the game 
ended. 

Cert ainly t hey ask favors of me as would 
any neighbor. They run cords in my windows 
to light their outdoor dances, they borrow 
firewood to burn in their lounge fireplaces, 
they ask me to support their drives and cam­
paigns, they have snowball fights in my yard, 
they strip my mountain ash tree of its fall 
berries for chemistry experiments, and once 
they borrowed my front door. But they also 
sing Christmas carols to my family, and per­
form sorority initiation stunt s for my admir­
ing 11-year-old. 

Never have they been destructive in any 
way. Never have they purposely annoyed me. 
Never have they shown any of the disrespect 
for authority about which you have read so 
much. 

On commencement evening this year as I 
was retiring I heard the beeping of a horn 
out on the street below my open window. I 
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looked out and someone I must identify as a 
departing Hamline graduate called out: 

"So long, Rick!" 
It had been a long day and commencement 

had been momentarily disrupted, you remem­
ber, by non-Hamline young radicals. I needed 
no more youthful demagoguery. My "au­
thoritative air" began to form. . . . 

But this was youthful friendship being 
offered-all of my friends call me Rick. 

"So long, Piper," I called as the car and its 
unknown occupant sped away into the night. 
And to myself I whispered, "and God bless 
and keep you, young friend and Ha.mline-­
and 2,300 other colleges and universities and 
this our beloved country-and our neighbors 
who live beyond the borders of campus and 
nation." 

MR. CHET HUNTLEY 

Mr. ALLO'IT. Mr. President, let us 
pause a moment and ponder the hazards 
of life experienced by Mr. Chet Huntley 
recently. 

It is well known that Mr. Huntley, who 
is about to leave his position with the 
National Broadcasting Co., recently gave 
an interview to Life magazine. This inter­
view quoted Mr. Huntley as saying some 
very harsh things about the present ad­
ministration, and specifically about the 
President and the Vice President. 

Now comes Mr. Huntley to say-of 
all things-that he has not been treated 
fairly by the media. He has confided to 
the Bozeman, Mont., Chronicle that he 
was misquoted by Life. 

Mr. President, it is not entirely clear 
why Mr. Huntley thought the Bozeman 
Chronicle was the best place to deny the 
accuracy of an interview which was pub­
lished in a magazine read by scores of 
millions of Americans. But be that as it 
may, it is even more curious that there 
is only one part of the Life interview 
which Mr. Huntley does not disavow. 

This is the part where Mr. Huntley 
says some very hostile things about the 
Vice President. Of course what has 
mediaman Huntley upset about the Vice 
President is that the Vice President has 
said that the media is often unfair. 

Evidently Mr. Huntley thinks Life is 
unfair to him, and it is fair for him to 
attack Life, but it is unfair of the Vice 
President to join Mr. Huntley in com­
plaining about the media, so it is fair for 
Mr. Huntley to denounce the Vice Presi­
dent. 

I ask unanimous consent that the arti­
cle be printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

HUNTLEY FINDS LIFE HAS ITS DRAWBACKS 
BOZEMAN, MONT., July 21 (AP)-Chet 

Huntley of the Huntley-Brinkley news tele­
cast says Life magazine incorrectly quoted 
him as saying it "frightens me" that Richard 
M. Nixon is president. 

In a letter to the Bozeman Chronicle 
Huntley declared Monday that he actually 
said he "worried about all presidents of the 
United States-whether they will stay 
healthy, whether they can stand the strain, 
their power, the tiecisions they make, and 
our tendency to ma.ke monarchs out of them." 

In New York, a Life spokesman said, "After 
reading the account of what he said, Mr. 
Huntley may have regretted saying it. But 
there is no question ·about the accuracy of 
what was reported. Mr. <T?omas) Thomp-

son's (the Life reporter) notes are available 
if Mr. Huntley wants to see them." 

Huntley, 58, retires from the telecast after 
the Friday night show and will devote full 
time to developing a Montana recreational 
complex. 

The newscaster <also disowned another 
quote in the Life interview: "The shallow­
ness of the man-President Nixon--over­
whelms me." 

In disclaiming that quote, Huntley said he 
had ventured the judgment that the 1968 
campaign, as waged by all candidates, was 
shallow and that the President's rationale 
for Cambodia was thin. 

"But that was transformed into the state­
ment that I think Mr. Nixon was shallow," 
Huntley said. 

Huntley also denied having said he had 
"poured Scotch" for President Johnson. 

"Well, so it goes," concluded Huntley. "The 
only reasonably accurate quote was the one 
about the Eastern Establishment." 

In that passage the newscaster was quoted 
as saying "Spiro Agnew is appealing to the 
most base of elements" and that the net­
works had "almost created" Agnew through 
intensive news cove:rage. 

THE CONGRESS AND THE WAR 

Mr. McGOVERN. Mr. President, the 
constitutional considerations discussed in 
connection with Senate debate on the 
Church-Cooper amendment will doubt­
less occupy our attention again when the 
McGovern-Hatfield amendment to the 
military procurement authorization bill 
becomes the pending business. 

That amendment, which would set a 
definite timetable for withdrawal of U.S. 
forces from Vietnam, does not seek to 
make any retrospective declarations on 
the constitutionality or legality of the 
war. It does not in any sense pose a legal 
challenge to the actions of President 
Johnson or President Nixon in the pur­
suit of the policies they have deemed 
appropriate. This is a matter over which 
there is room for substantial dispute, and 
many of us have strong feelings on the 
matter. But we should emphasize that 
our amendment does not seek to adjudi­
cate the past; that it rather charts a 
course for the future. 

In connection with our discussion, 
however, I do think it is pertinent to note 
the fashion in which constitutional is­
sues are being drawn in court tests pend­
ing now. I refer specifically to two New 
York cases, Orlando against Laird in 
the U.S. District Court for the Eastern 
District of New York and Berk v. Laird, 
Docket No. 35007 in the U.S. Court of Ap­
peals for the Second Circuit. 

In the former case, the district court, 
in denying a preliminary injunction 
against enforcement of orders that would 
send the plaintiff to Indochina, con­
cluded that Congress has ratified the war 
through many legislative acts and par­
ticularly through appropriations. It said: 

The huge appropriations annually voted to 
sustain the ex.panding combat actlvi·ty can­
not be read out of being as extorted by the 
exigencies created by presidential seizures 
of combat initiatives .... The power of tthe 
purse was lodged in the House and the ap­
propriwtion power was expressly limited when 
exercised to raise and support armies as part 
of the conscious constitutional scheme for 
controlling the Executive's resort to combat 
activities. Specific approprlil.tion staJtutes 
here, as the Government's brief points out, 

leave no uncertainty about Congressional will 
and purpose. 

The Court said further: 
Political ex;pediency may have counseled 

the Congress's choice of the particular forms 
and modes by which Lt has united wLth the 
presidency in prosecuting the Vietnam com­
bat activities, but the reality of the collabo­
rative action of the executive and the Iegis­
la.tive required by the ConstLtution has been 
present from the earliest stages. 

In Berka preliminary injunction was 
also denied and that decision has been 
affirmed on appeal. It is interesting to 
note, however, that the court of appeals 
remanded the case for further proceed­
ings, calling upon the plaintiff to show 
first that he does not present an unman­
ageable political question. If that obstacle 
is surmounted there apparently will be 
an inquiry on the question whether con­
gressional action has or has not fallen 
short of a determinable standard of au­
thorization for the Vietnam war. 

On a pending motion to dismiss, it is 
the Government's contention, in line 
with the holding in the Orlando case, 
that appropriations for the war have 
amounted to authorization. It argues: 

The law is clear th81t "Congress may ... 
do by ratification what it might have 
authorized. . . . And r81ti.fication may be 
effected ·through appropriation acts . . . 
(where) appropriation ... plainly shows a 
1purpose to bestow the precise authority 
claimed." Ex parte Endo, 323 U.S. 283, 303, 
n.24 (1944 Douglas, J.). 

It seems to me that these arguments 
and holdings have a direct bearing on the 
amendment. As I read them they say 
that approval of the appropriations used 
for the prosecution of a war is equivalent, 
in practical effect, to a declaration of 
war. 

Mr. President, I have voted for most 
of the military appropriations bills which 
have been used for the war in Vietnam. 
At the same time, going back to 1963, 
I have firmly opposed our escalating in­
volvement in that conflict. There has 
been no period of time in which I would 
have supported a declaration of war in 
Vietnam. I am sure I have not been 
unique in the Senate in feeling an obli­
gation to provide full support to the 
young Americans who have been dis­
patched to Vietnam, while at the same 
time believing that they should be 
brought home. 

But it may be that we cannot have it 
both ways. Regardless of how we con­
strue our votes on appropriations, it ap­
pears that the courts, if they reach the 
question, are likely to treat them as legis­
lative approval for prosecution of the 
war. 

The McGovern-Hatfield amendment 
to end the war, does no more, therefore, 
than place directly before the Senate a 
decision which it has made indirectly 
each year since the war began. It is a 
decision we cannot escape, because what 
the courts are really telling us is that the 
power to authorize war is not delegable; 
that we are exercising it even though we 
may think we are only providing funds 
to support the troops placed in the field 
by the President. 

Congress not only has the power to re­
view and approve or disapprove the com-
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mitment of troops to battle; we have a 
positive obligation to do so. 

It will not do, therefore, for any of us 
to say tbat we believe the presence of 
American manpower in Vietnam should 
be ended within a certain time but we 
want the President to do it. Voting the 
funds is not a neutral act. If we fail to 
limit their use it will be read as a state­
ment by the Congress that the war should 
continue. 

CANCER DETECTION MUST NOT BE 
STOPPED 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in the 
RECORD a statement by the Senator from 
New Jersey (Mr. WILLIAMS) entitled, 
"Cancer Detection Must Not Be 
Stopped." 

There be.ing no objection, the state­
ment was ordered to be printed in the 
RECORD, as follows: 

CANCER DETECTION MUST NOT BE STOPPED 
(Statement by Senator Williams) 

Mr. WILLIAMS of New Jersey. Mr. President, 
the Administration has admitted that by De­
cember 31, 1970 it will eliminate funds pro­
moting a program that detects uterine and 
cervical cancer, which is particularly preva­
lent among women from disadvantaged 
neighborhoods. Funds are also being cut that 
provide training of laboratory technicians to 
screen results of these examinations and 
tests. 

The test, commonly known as the PAP 
smear test, is the most accurate method for 
identifying this cancer-a cancer that can be 
cured if detection is made early in its prog­
ress. 

Precious lives will be lost if public knowl­
edge of this testing program is not en­
hanced. It is doubly tragic because the pro­
gram has had such widespread success. The 
public education process wm have to be 
started anew when it is felt enough funds 
are available to resume saving these lives. 
It is impossible to understand how we can 
turn our backs on those who could be saved 
now. 

Mr. President, I protest most strenuously 
this very dangerous cut in funds. This pro­
gram saves lives. It is saving them right 
now. To discontinue public awareness-edu­
cation is unconscionable. 

An article by William E. Howard appeared 
in the Newark Star-Ledger of July 12th. The 
author discloses the particulars of this can­
cellation and comments on the tragic irony 
of cutting funds that save lives. 

NIXON SHUTS OFF PROMOTIONAL FuNDS FOR 
PAP TESTS 

(By William E. Howard) 
WASHINGTON.-The Nixon Administration 

has quietly dropped a medical program to 
promote the detection of uterine cancer, es­
pecially a.mong poor women. 

Herbert P. Dunning, administrator of the 
Public Health Service's cancer control proj­
ect, confirmed that funds had been cut otr 
as of July 1. He said the $6.1 milllon annually 
in grants to encourage the taking of PAP 
smear tests had been diverted to "other" 
medical programs. 

Also phased out, he said, was a $1.2 m11lion 
program to tra.in more laboratory technolo­
gists in how to screen PAP smears micro­
scopically for cancer cells. Such technicians 
are in short supply. 

Ironically, the dual programs are being 
abandoned at a time when federal health 
officials have been telling Congress that far 
too few American women a.re avaUing them­
selves to the PAP test. AI though the test 
was proven out 30 years ago, and has been 
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widely pubUcized by the American Cancer 
Society and the government, federal officials 
estimate only 20 million out of 60 million 
women have it done annually. 

An American Cancer Society survey earlier 
this year showed 53 per cent of the adult 
female population had the test performed at 
least once. This is a substantial mcrease 
over 1961, when only 30 per cent said they 
had undergone the test. But it still leaves 
millions unprotected. 

Dr. Carl G. Baker, director of the National 
Cancer Institute, recently told a House sub­
conunittee he felt use of the test was "dis­
tressingly low" and that "an insufficient ef­
fort" was being made to promote it in ghetto 
areas where it is needed. 

Medical studies have shown women from 
poor or "disadvantaged" backgrounds to be 
more prone to cancer of the cerwx and the 
uterus. Doctors relate the disease to having 
a child early in life. 

Dunning said his recently dropped PAP 
test project had been conducted primarily 
in inner city areas and had been successful. 

"I think we did perform a great service 
to 2 million women," he said in an interview. 

Once detected, uterine cancer usually can 
be treated successfully by surgery. It is a 
question of removing it before the cancer 
spreads to other organs. 

The Cancer Society and many physi­
cians advise having the test at least O!Ilce 
a year. Some doctors order patient£ on birth 
control p1lls to have it twice a year. 

But Dunning said there is some contro­
versy about the protection afforded by an­
nual checkups, noting that "60 million tests 
a year really are .impractical." He said the 
naturaJ. course of the disease shows that it 
remains localized for some time, perhaps sev­
eral years. Hence, he said some doctors be­
lieve a woman could be adequately pro­
tected with a test at two to three-year in­
tervals. 

"The chances are, with the lower fre­
quency of tests, we are protecting more than 
25 per cent of Amerdcan women now and 
the number is increasing," he said. 

Dunning said his program began in 1963 
as a demonstration project and has been ad­
ministered regionally by the Public Health 
Service in grants to hospitals and clinics. 

AN EXAMPLE OF POOR POSTAL 
MANAGEMENT; WEST TEXAS MAIL 
SERVTCE DWINDLES 
Mr. YARBOROUGH. Mr. President, I 

recently received a letter from Mr. B. E. 
Loyd, the president of Muleshoe state 
Bank of Muleshoe, Tex., in which he out­
lines some of the difficulties the people 
of this west Texas community are hav­
ing with the mail service. As Mr. Loyd 
pointed out in his letter, in a town with 
a population of 5,225 people, it takes 3 
days for a letter to be delivered from one 
place in the town to another, and it is 
taking 5 to 6 days for a letter from Mule­
shoe to be delivered to another point in 
Texas. 

This type of mismanagement is in­
excusable. However, instead of trying to 
correct problems such ·as those described 
in Mr. Loyd's letter, the administration 
would rather dismantle the Post Office 
and turn it into a corporation which 
would be managed by the same people 
who cannot effectively manage the Post 
Office in its present form. 

No one denies that there are problems 
in the Post Office that need solving, how­
ever, rather than face the hard task of 
reforming the Post o:mce, the admin­
istration forces are going to destroy it. 

Will the present Postmaster be able to 
administer a postal corp'oraJtion with bet­
ter results than he had administered the 
Post Office? I submit that he will not be 
able to do so. The passage of the postal 
reorganization bill may prove to be the 
worst piece of legislation in the history 
of this Nation. 

Mr. President, I ask unanimous con­
sent that Mr. B. E. Loyd's letter be 
printed in the RECORD. 

There being no objection, the letter 
was ordered to be printed in the RECORD, 
as follows: 

MULESHOE STATE BANK, 
Muleshoe, Tex., July 8, 1970. 

Hon. RALPH YARBOROUGH, 
u.s. Senate, 
WashinYtQ1!., D.O. 

DEAR SENATOR YARBOROUGH; I am sure that 
you are aware that we are having consid­
erable difficulty With our mail situation in 
Muleshoe. It is taking 3 days to get a letter 
delivered from one business to another 
here in Muleshoe and taking 5 and 6 days 
for mail to be delivered to other points in 
Texas where we used to get man delivered in 
2 to 3 days. 

I cannot believe that the P.ost Office De­
pavtment can save money by having all the 
mail sent from Muleshoe to Lubbock to be 
sorted and then returned to Muleshoe. 

We would appreciate very much your 
checking into this and if anything could be 
done to help the situa;tion we would be most 
gra;teful. Thanking you for your attention 
in this matter, I remain 

Yours sincerely, 
B. E. LoYD, 

President. 

THE INDIAN AS A FELLOW HUMAN 
BEING 

Mr. MONDALE. Mr. President, one of 
the principal findings of the Senate In­
dian Education Subcommittee was that 
the existence of myths and stereotypes 
about Indians was a significant factor in 
the public's refusal to accept the Indian 
as a fellow human being. 

The subcommittee recommended that 
school curriculums must change to refiect 
the true history and culture of Indians, 
rather than contribute to the propaga­
tion of damaging, derogatory-and un­
true--stereotypes. 

I do not know how many school of­
ficials and teachers have taken that 
recommendation to heart, but I fear the 
number is far too small. I think we can 
get some sense of the problem by look­
ing at the answers given by suburban 
Minneapolis elementary schoolchildren 
when they were asked what they knew 
about Indians. 

Their responses: They kill white men. 
They take scalps. They tell lies and fibs. 
They are mean. They have funny names. 
They eat all raw meat. 

These were the kinds of answers a 
University of Minnesota survey team 
found. 

In response to this survey the univer­
sity is preparing an Indian education 
college-credit course for viewing on 
statewide educational television. It is be­
ing designed to assist teachers in the 
preparation of curriculum units. Similar 
curriculum units will also be sent to dis­
tricts throughout the State. 

This is a significant response to a 
major problem, and I applaud the uni­
versity's efforts in this area. I ask unani-
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mous consent that a Minneapolis Tribune 
editorial of July 3, 1970, regarding the 
university survey and proposed TV 
course be printed in the RECORD. 

'I'he~e ·being no objection, the editorial 
was ordered to be printed in the RECORD, 
~follows: 

THE INDIANS AS SEEN IN SUBURBS 

What do white subtWban grade school stu­
dents think about Indians? India.ns mean 
big trouble. They killed white men. They take 
scalps. They tell lies and fibs. They Sire mea.n. 
They have funny names. They eat all raw 
meat. The6e attiltudes, ironically, were ex­
pressed by students at IndLa.n Mounds Ele­
mentary School in Bloomington. 

The students were asked to write "What 
I Know About Indians" in a one-page essay 
as part of a survey by the University of Min­
nesota's Training Center for Community Pro­
grams. The survey produced 643 essays from 
eight grade schools in Bloomington. 

The resu.l·ts, reported ~recently iby the train­
ing center, are nod; all as negat ive as the ex­
pressions by some of the students at Indian 
Mounds. Pupils a.t Indian Mounds and other 
schools also mentioned the •injustices m­
fiicted .by w!hites on Indian people, !referred 
to Indians in a positive manner, a,nd ex­
pressed adnl1.r&tion ;for Indians. "We didn't 
treat them as we oug!ht to," wrote a sixth­
grader at Brookside School. 

But the gener&izations in rthe essays we~re 
negative enough, said the authors of there­
port, to validate the conclusions of a recent 
u.s. senate IncM.an Education su'bcomm1ttee 
study. The subcomm.ilttee contended that the 
public schools present a picture of American 
and i·naccur.ate. In Blooming;ton, said the un!­
Indians that tends to be uncomplimentary 
versi:ty report, the students showed a depress­
ing lack of facts about the present condition 
of Indians. The survey also indicated that 
some ~teachers .we~re ilnollned ,to single out and 
oV~&emphasize celita.ln "taots" to 1the exclu­
sion {)! the br.o.ader picture of •Past and pres­
ent Indian life styles. 

Although the survey was conducted in 
Bloomington, the results should not be con­
strued as a specific indictmeDJt of that school 
district. Similar results likely could be found 
in most school districts of the s,ta.te. Old 
textbooks oonta.ining dds'tx>rted references to 
Indians are still in use. A balanced treat­
ment of Indian history often has not been 
integrated into the curriculum. Not enough 
contemporary material on Indians 1s ava.tl­
able to teachers. 

As a result of the Bloomi.ngrton survey, 
the university plans to offer a nine-credit 
Indian-education college course on eduoo­
tlonal ,television stations throughout the 
state next fall. The purpose of the course 
w111 be to give teachers the tools to develop 
curriculum units for their clast5rooms. At the 
same time, the universl:ty wlll be sending a 
series of curriculum units, p!roduced by 
teachers, to all school districts in the state. 

These rund other efforts should help to 
prevent what the university report terms "a 
new round ln the old cycle of myth creation 
and matntenamce about the Amerioan In­
dian." But, as the report also points out, the 
schools can't do it all. Distorted perceptions 
of the Indian in the white family, peer group 
and media all help to explain why a Brook­
side fourth grader wrote, "If I s:aw an In­
dian, I'd be scared stiff." 

ONE OF NATION'S OUTSTANDING 
EDUCATORS TO RETIRE 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD a stateme~t by the Senator 
from New Jersey <Mr. WILLIAMs) en­
titled, "One of Nation's Outstanding Ed­
ucators To Retire.'' 

There being no objection, the state­
ment was ordered to be printed in the 
RECORD, as follows: 
ONE OF NATION'S OUTSTANDING EDUCATORS 

TO R.ET'IRE 
(statement by senator WILLIAMS 

of New Jeirsey) 
Mr. WILLIAMS of New Jersey. Mr. President, 

I wish to salute one of our Nation's out­
standing educators, Dr. Mason Gross. Dr. 
Gross has announced ·that he plans to retire 
af\ter 11 years as president of Rutgers Uni­
versity, the State University of New Jersey. 

During his tenure as president, he has 
guided Rutgers through a period of .tremen­
dous growth. But his dedication has not been 
to growth alone. His overriding goa11:las been 
the quality and, most importantly, the 
relevancy of education. 

Dr. Gross has been a precursor; he has 
set the pat texn.s. When he a.ssumed the role 
of President, he urged creation of a cu.rrtlcula 
in Asian and African studies. Today, such 
studies are commonpla:ce but ·th1s was not 
the s1t u:ation 11 years ago. 

That speech set a pattern which did not 
vary. Dr. Gross has remained in the fore­
front of the most innovative educators 1n 
America. 

To oLte all of his accomplishments, would 
require a major volume. 

However, I should like to ment ion that it 
was Mason Gross Who esta'blished the first 
urban-oriented college in America, the Liv­
ingston College of Rut gers Un'iversity. And 
it was Dr. Gross who opened the doors of 
university eduC31tion !to the disadvantaged. 

As lis t.rue generally of university pres­
idents, Dr. Gross has had his share of prob­
lems. And he has met them forthrightly 
and wi:th suocess. 

Perhaps the finest tribute that could be 
paid to Mason Gross is to realize that in am 
age when young people say "Don't trust 
-anyone over 30," he was not only trusted but 
respected 'by his students. 

While Dr. Gross is retiring as President of 
Rutgers, I have no doubt that he will con­
tinue to lend his great abiUty and dedication 
to the cause of quality education in America. 

In the meantime, I think the people of 
New Jersey join in thanking Dr. Gross for a 
job well done. 

How well he served is reflected in editorials 
which have appeared in New Jersey news­
papers. 

DR. GROSS SETS DATE 
Like most college presidents, Mason W. 

Gross has not escaped controversy and con­
filet in this era. when educational institutions 
are undergoing violent upheaval. 

Now, after what will 1be 25 years with the 
university, including 12 years as :president, 
he plans to step down from his Rutgers post 
in September 1971, by which time he will be 
60 years old and eligl:ble for retirement. 

Few will ·blalne Dr. Gross for seeking a 
quieter and •more contemplative life. Al­
though he declares his decision to retire was 
not infiuenced by recent events, certainly 
his view of the burdens he has carried must 
have undergone changes as the pressures 
mounted, and along with them, the inevita­
ble criticism. 

'IIhe dispute with Gov. Cahill over combin­
ing Rutgers Medical School with the New 

. Jersey College of Medicine and Dentistry was 
only the latest of a series of conflicts. Rutgers 
and its a.dmimstration have also 'been targets 
of criticism, some of it justified a.nd some not, 
over the Urban Universit y Program and the 
.way it was launched, over discontinuance of 
ROTC, over student takeovers and other dis­
orders, and over reJa.t ions with the Legisla­
ture and other Trenton offi.ci,als. 

Nevertheless, the tall, scholarly and pro­
fessorial figure of Dr. Gross has been a pop­
ular one on the Rutgers campuses and un­
questionably he argued well t.he case for 

greater understanding of students• view­
points and for acoommoda,tions allowing 
youth a larger role in university affairs. He 
has been a pioneer in pushing for increased 
focus on the needs of students from disad­
vantaged groups and in trying to make Rut­
gers more responsive to the needs of a 
changing society. 

At the same time, Dr. Gross has been a 
dedicated leader in guiding Rutgers through 
an 11-year period of unprecedented expan­
sion while it was developing its newly found 
role as the state university. In the process, 
it increased its national stature. 

For those achievements, and for bearing 
the recent awesomely diftlcult burdens with 
his usual courtliness and grace, Dr. Gross 
merits gratitude and thanks. 

A SUBSTANTIAL Loss 
Dr. Mason Welch Gross at the moment is 

probably ·better known to most New Jersey 
residents for the last two years of his long 
and distinguished tenU!re as Rutgers Univer­
sity president than for the previous nine in 
which -the institution had grown appreciably 
and taken on academic stature. 

Controversy has a way of making a celeb­
rity of a person. It was something that Dr. 
Gross neither sought nor wanted. He was 
a college president who like numerous col­
leagues in other universities was caught up 
in the vortex of violent sOCial change, a 
mOOd that was and is deeply rooted in the 
nation's institutions of higher learning. 

Rutgers has been disrupted by demon­
stra,tlons land protests, but 'hardly in the 
clamorous and virulent dimensions ·that af­
fiicted other universities. And despite the 
criticism of legislators, Dr. Gross was able 
to deal with these incidents in most in­
stances with an admirable degree of re­
straJ.nt and understanding. 

The period of stress on the Rutgers campus 
in a fuller, positive sense, was a stern test of 
the university's administration under Dr. 
Gross' guidance. And it is apparent that the 
school not only has survived but has grown 
with the experience. 

The brief tumultuous period in the school's 
history may currently tend to obscure Dr. 
Gross' substantiaJ. contributions to the 
school's academic maturity and substance. 

But controversy and ditre~rences are part of 
an institution's cb.a.ngtng role in a. society 
that ts undergoing radical social change. It 
was apparent that Dr. Gross was acutely 
cogn1zant of the new and greater responsi­
bility that American academe has had to as­
sume in this transition. Open enrollment, a 
program that dramatically broadened educa­
tional opportunities for economically disen­
franchised students from urban areas, was a. 
major innovation instituted at Rutgers under 
Dr. Gross• admin1strat1on. 

Any appraisal of his tenure at Rutgers 
must include his unrelenting and courageous 
resistance to political incursion of the state 
university, an issue on which Dr. Gross and 
legislators have locked horns on a number 
of occasions. His most recent experience in 
this area was his opposition to the legislative 
pass-age of a measure that would tl'lansfer con­
trol of the school 's two-year medical school 
to a new st9.tewide medical edu cat ion board. 

This newspaper favored the revamped mcd­
icS!l education program initiated by Gov. 
Oalh:ill to improve the delivery of health care 
for the whole state , but it recognized that 
these differen ces stemmed from genuine oon­
fiicts on fundamental issues. Dr. Gross' pri­
m ary concern was to develop the u niversity's 
medical scho ol into a four year in stitut ion 
under Rut~rs· con trol; we subscribed to the 
thinking behind the governor's proposal to 
integrate medical education becaUEe it was 
addressed w the more urgent problem of 
meeting healt h care needs in fullest dimen­
sion with available resources. 

None of this diminishes the enormous in­
fluence he brought to bear during his 11-
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year incumbency in which Rutgers has 
achieved impressive growth, from a relatively 
small college to a large, mUlti-campus uni­
versity that has gained increasing respect in 
the academic community. His retirement 
represents a substantia.! loss in New Jersey 
higher learning, but even more so for the 
state university. 

ENVIRONMENTAL Bn..L OF RIGHTS 
Mr. MONDALE. Mr. President, since 

Earth Day, there has been a great deal 
of talk about the cleaning of our en­
vironment and making it livable for 
future generations. Numerous ideas, 
many of them sound, have been put 
forth as suggestions for accomplishing 
this enormous task. 

Yet some of the most basic, yet beau­
tiful thoughts on saving our already 
ravaged earth, came from Barbara 
Wadsworth, Richard Perdue, Elizabeth 
Moran, and the students of Carolyn 
Roth, biology teacher, North High School 
in Minneapolis, Minn. 

They call it the ''Environmental Bill 
of Rights." 

I ask unanimous consent that this ef­
fort be printed in the RECORD along with 
the names of the students who signed 
the document. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

ENviRONMENTAL Bn..L OF RIGHTS 

We, being of sound mind and body, do 
hereby submit these suggestions, while there 
is still air to breathe, for an environmental 
Bill of Rights. 

(a) No man shall have the right to pol­
lute another man's property without his con­
sent. Nor shall a man be able to pollute 
his own proper,ty in such a way a.s to en­
danger his neighbor's property. 

(b) The government shall not have the 
right to infringe on any man's right to a 
pure environment, (pure environment being 
of clean water, air free from major pollut­
ants, land free from corrosive misuse.) 

(c) Man shall not be permitted to en­
danger earth's natural species to the point 
of extinction. 

Phillip E. Demry, Susan Heimkes, Mary 
Madson, Megan Jones, Edwin B. Mudge, 
Burnadette Pettiford, Billie Bolden, 
Brian Babb, Becky Shostrom, and Mar­
llyn Ma.glluson. 

Steve Smith, Sandra Demry, Carol Tem­
ple, Simon Bank, Mike Allen, Jim 
Thompson, Char'les Williams, Suzy 
Burke, Terry Minard, and Karl Hanson. 

Steven Peterson, R. Jacobson, Carolyn 
Carter, Rose Ann Genich, Jane Lang, 
Bud Brophy, Barb Gilmer, Sandi Gil­
mer, Debby Anderson, and Debbie 
Comeau. 

Gary Pribyl, Suzanne Murschell, Kenn 
Masica, Charles Varone, Gary Caviness, 
Tara Lockwood, Richard Z. Woldorsky, 
David Steen, Greg Olson, and Kathy 
Voller. 

Lyle Geimendinger, Anita Uruina, Marti 
Lawrence, Lester Hall, Bill Tollifson, 
Phillip McElhaney, Larry Sh.a.ck<le, 
Terry Letourneau, John Duyer, and 
Barb Wadsworth. 

Ray Turner, Gary Gibbs, Linda Heimen­
dinger, Eliza.bet• Moran, Susan Hart­
fiel, Eliza-beth Dahl, Nancy St-achowski, 
Roxanne Schmidt, Forrest Little, and 
Cathy Johnson. 

Mary Huseby, Kim Hutchins, Pam 
Hunter, Richard Hunter, J. Jones, Joan 
Campion, Rocky .Yurch, Peter M. ,Ni­
kiel, Alan Dupary, and Michael Bell-

- • · field. · 

William Patterson, Joanne Davis, Gerri 
Johnson, Dave Schmidt, Todd Stenson, 
Ida Johnson, Jerry Lease, David Baltus, 
Eliz81beth Gordon, P.am Lindquist, 
Dave Nelson, Lois Edwards, and Richie 
Campbell. 

PUERTO RICO CONSTITUTION DAY 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent to have printed in 
the RECORD a statement by the Senator 
from New Jersey <Mr. WILLIAMS) on 
Puerto Rico Constitution Day. 

There being no objection, the state­
ment was ordered to be printed in the 
RECORD, as follows: 

PuERTO RICO CONSTI'I'UTION DAy 

1\ir. Wn..LIAMS of New Jersey. Mr. President, 
July 25th is a day to honor and salute the 
people of Puerto Rico, for it was 18 years ago 
that this small nation achieved Common­
wealth status. 

The long journey toward self-government, 
however, was net an easy one. During more 
than 400 years of its existence--from dis­
covery until United States control in 1898-
Puerto Rico was ruled by approximately 140 
Spanish governors. 

Although not always mistreated, the 
Puerto Ricans were denied the privilege of 
self-rule. Even after the United States as­
sumed control following the Spanish-Amer­
ioan conflict, Puerto Rican political power 
did not become predominate. It was not un­
til 1917 thaJt an act of Congress created there 
the start of a self-governing and free-trading 
society. 

The next several yea.rs lead the way to 
great social change and economic improve­
ment. Governmental dominance was soon 
channeled through political or~wations, 
guiding Puerto Rico to its first democratic 
election in 1948, wherein Luis Manoz Marin 
was elected governor. And on July 25, 1952, 
climaxing many years of continued deter­
mination, a democratic constitution was 
adopted. Significantly created was a. legisla­
tive body that has enacted and provided en­
forcement for all laws, a process th81t still 
prevails on this modern and progressive 
island. 

Mr. President, for all Puerto Ricans, Con­
stitution Day is a reminder of the sturdy 
foundatl!On of their present democratic sys­
tem. To acknowledge and praise the accom­
plishments of these people, we in the United 
States honor the traditions to which all free 
men aspire. 

lS FREEDOM DYING IN AMERICA? 
Mr. MUSKIE. Mr. President, Look 

magazine for July 14 contains an article, 
written by the noted historian Henry 
Steele COmmager, which is extremely 
relevant to the debate on the pending 
bill. 

The article is entitled "Is Freedom 
Dying in America?" In it, the author dis­
cusses emerging threats to the freedoms 
and values enshrined in our Bill of 
Rights. 

One particularly noteworthy passage 
reads as follows: 

Let us turn then to practical and particu­
lar issues and ask, in each case, what are 
and will be the consequences of policies -that 
Tepress freedom, discourage independence 
and impair justice 1n American society, and 
what are, and wlll be, the consequence~? of 
applying to politics and society those stand­
ards and habits of free inquiry that we apply 
as a matter of oourse to scientific inquiry? 

Consider the erosion of due process of 
law-that complex of rules and safeguards 

built up over the centuries to m-ake sure that 
every man will have a fair trial. Remember 
that JJt is designed not only for the protection 
o! desperate characters charged with mon­
strous crimes; it is designed for every liti­
gant. Nor is due process merely for the 
benefit of rthe accused. As Justice Robert H. 
Jackson said, "lit is the •best insurance for 
the Government itself against those 'blunders 
which leave lasting stains on a system of 
justice .... " 

And why is it necessary to guarantee a fair 
trial for all-for those accused of treason, for 
those who ·champion unpopular causes in a 
disorderly fashion, for those who assert their 
social and political rights against community 
prejudices, as well as for corporations, labor 
unions and churches? It is, of course, neces­
sary so that justice will •be done. Justice is 
the end, the aim, of government. It 1s im­
plicitly the end of an governments; it is 
quite explicitly <the end of the United States 
Government, for it was "in order to ... es­
ta:blish justice" that the Constitution was 
ordained. 

Trials are held not in order to obtain con­
victions; they are held to find justice. And 
over the centuries, we have learned by ex­
perience that unless we conduct trials by 
rule and suffuse them with the spirit of 
fair play, justice will not be done. The argu­
ment that the scrupulous observance of 
technicalities of due process slows up or 
frustrates speedy convictions is, of course, 
correct, if all you want is convictions. But 
why not go all the way and restore the use 
of tor.ture? That got confessions and convic-

. tlons! Every argument in favor of abating 
due process in order to get convictions ap­
plies with equal force to the use of the third 
degree and the restoration of torture. It is 
important to remember that nation after 
nation abamdoned torture (the Americans 
never had it), not merely because it was 
barbarous, but because, though it wrung 
confessions from its victims, it did not get 
justice. It implicated the innocent with the 
guilty, it outraged the moral sense of the 
community. Due process proved both more 
humane and infinitely more efficient. 

Or consider the problem of wiretapping. 
That in many cases wiretapping "works" 1s 
clear enough, but so do other things pro­
hibited by civilized society, such as torture 
or the invasion of the home. But "electronic 
surveillance," said Justice William J. Bren­
nan, Jr., "strikes deeper than at the ancient 
feeling that a man's home is his castle; it 
strikes at freedom of communication, a pos­
tul,ate of our kind of society .... Freedom 
of speech is undermined where people fear 
to speak unconstrainedly in what they sup­
pose to be the privacy of home or office." 

I ask unanimous consent that the en­
tire article be printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

Is FREEDOM DYING IN AMERICA? 

"There are certain words, 
Our own and others', we're used to--words 

we've used, 
Heard, had to recL-te, forgotten, 
Rubbed shiny in the pocket, left home for 

keepsakes, 
Inherited, stuck away in the back-drawer, 
In the locked trunk, at the back of the quiet 

mind. 
Liberty, equally, fraternity, 
To none will we sell, refuse or deny, right or 

justice. · 
We hold these truths to be self-evident. 
I am merely saying-what if these words 

pass? 
What if they pass and are gone and are no 

more ... ? 
It took long to buy these words. 
It took a long time to buy them and much 

pain." 
--stephen Vincent Benet. 
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"Those, who would give up essential liberty 

to purchase a little temporary safety," said 
Benjamin Franklin, two centuries ago, "de­
serve neither liberty n10r safety." 

Today we are busy doing what Franklin 
warned us against. Animated ·by impatience, 
anger and fear, we are giving up essential 
Uberties, not for safety, but for the appear­
ance of safety. We are corroding due process 
and the rule of law not for Order, but for the 
semblance of order. We will find that when 
we have given up liberty, we will not have 
safety, and that when we have given up jus­
tice, we will n10t have order. 

"We in this nation appear headed for a 
new period of repression," Mayor John V. 
Lindsay of New York recently warned us. We 
are in fact already 1n it. 

Not since the days when Sen. Joseph 
McCarthy bestrode the political stage, fo­
menting suspicion and hatred, betraying the 
Bill of Rights, bringing Congress and the 
State Department into disrepute, have we ex­
perienced anything like the current offensive 
against the exercise of freedom in America. If 
repression is not yet as blatant or as :flam­
boyant as it was during the McCarthy years, 
it is in many respects more pervasive and 
more formidable. For it comes rto us now with 
official sanction and is imposed upon us by 
officials swom to uphold the law: the Attor­
ney General, the FBI, state and loca.I officials, 
the police, and even judges. In Georgia and 
California, in Lamar, S.C., and Jackson, Miss., 
and Kent, Ohio, the attacks are overt and 
dramatic; on the higher levels of the national 
administration, it is a process of erosion, the 
erosion of what Thomas Jefferson called "the 
sacred soil of liberty." Those In high office do 
not openly proclaim their disillusionment 
with the principles of freedom, but they con­
fess it by their conduct, while the people 
acquiesce in their own disinheritance by 
abandoning the "eternal vll1glance" that is 
the price of liberty. 

There is nothing more ominous than this 
popular indifference toward the loss of lib­
erty, unless it is the failure to understand 
what is at stake. Two centuries ago, Ed­
mund Burke said of Americans that they 
"snuff the approach of tyranny in every 
tainted breeze." Now, their senses are 
blunted. The evidence of public-opinion polls 
is persuasive that a. substantial part of the 
American people no longer know or cher­
ish the Bill of Rights. They are, it appears, 
quite prepared to silence criticism of govern­
mental policies if such criticism is thought­
by the Government--damaging to the na­
tional interest. They are prepared to cen­
sor newspaper and television reporting if such 
reports are considered-by the Government­
damaging to the national interest! As those 
in authority inevitably think whatever pol­
icies they pursue, whatever laws they en­
force, whatever wars they fight, are in the 
national interest, this attitude is a formula 
for the ending of all criticism, which is an­
other way of saying for the ending of de­
mocracy. 

Corruption of language is often a first 
sign of a deeper malaise of mind and spirit, 
and it is ominous that invasions of liberty 
are carried on, today, in the name of con­
stitutionalism, and the impairment of due 
process, in the name of Law and Order. 
Here 1 t takes the form of a challenge to 
the great principle of the separation of pow­
ers, and there to the equally great principle 
of the superiority of the civil to the military 
authority. Here it is the intimidation of 
the press and television by threats both 
subtle and blatant, there of resort to the 
odious doctrine of "intent" to punish anti­
war demonstrators. Here it is the use of the 
dangerous weapon of censorship, overt and 
covert, to silence troublesome criticism, there 
the abuse of the power of punishment by 
contempt of court. The thrust is everywhere 
the same and so too the animus behind it: 

to equate dissent with lawlessness and non­
conformity with treason. The purpose of 
those who are prepared to sweep aside our 
ancient guarantees of freedom is to blot out 
those great problems that glare upon us from 
every horizon, and pretend that if we re­
fuse to acknowledge them, they will some­
how go away. It is to argue that discontent 
is not an honest expression of genuine griev­
ances but of willfulness, or perversity, or 
perhaps of the crime of being young, and 
that if it can only be stifled, we can restore 
harmony to our distracted society. 

Men like Vice President Spiro T. Agnew 
simplistically equate opposition to official 
policies with effete intellectualism, and cater 
to the sullen suspicion of intellectuals, al­
ways latent in any society, to silence that 
opposition. Frightened people everywhere, 
alarmed by lawlessness and violence in their 
communities, and impatient with the notion 
that we cannot really end violence until we 
deal with its causes, call loudly for tougher 
laws, tougher cops and tougher courts or-as 
in big cities like New York or small towns 
like Lamar--simply take authority into their 
own hands and respond with vigilante tac­
tics. Impatient people, persuaded that the 
law is too slow and too indulgent, and that 
order is imperiled by judicial insistence on 
due process, are prepared to sweep aside cen­
turies of progress toward the rule of law in 
order to punish those they regard as enemies 
of society. Timid men who have no confidence 
in the processes of democracy or in the po­
tentialities of education are ready to abandon 
for a police state the experiment that Lincoln 
called "the last best hope of earth." 

The pattern of repression is, alas, all too 
familiar. Most ominous is the erosion of due 
process of law, perhaps the noblest concept 
in the long history of law and one so impor­
tant that it can be equated with civilization, 
for it is the very synonym for justice. It is 
difficult to remember a period in our own 
history in which due process has achieved 
more victories in the courts and suffered 
more setbacks in the arena. of politics and 
public opinion than in the last decade. While 
the Warren Court steadily enlarged the scope 
and strengthened the thrust of this historic 
concept, to make it an effective instrument 
for creating a more just society, the political 
and the law-enforcement agencies have dis­
played mounting antagonism to the principle 
itself and resistance to its application. The 
desegregation decision of 1954 has been sabo­
taged by both the Federal and local govern­
ments-a sabotage dramatized by the recent 
decision of the Justice Department to sup­
port tax exemption for private schools orga­
nized to frustrate desegregation. 

There are many other examples. Pending 
legislation, including the Organized Crime 
Control Act of 1969, provides for "preventive 
detention" in seeming violation of the con­
stitutional guarantee of presumption of in­
nocence; limits the right of the accused to 
examine evidence illegally obtained; permits 
police to batter their way into a private house 
without notice (the no-knock provision); 
and provides sentences of up to 30 years for 
"dangerous special offenders." And the gov­
ernment itself, from local police to the At­
torney General, persists in what Justice 
Holmes called the "dirty business'' of wire­
tapping and bugging to obtain evidence for 
convictions, though this ls a. clear violation 
of the right of protection against self­
incrimination. 

Equally :flagrant is the attack on First 
Amendmeillt freedoms-freedom of speech, 
press, petition and assembly-an attack that 
takes the form of intimidation and harass­
ment rather than of overt repudiation. The 
President and the Vice President have joined 
in a crusade designed to force great news­
papers like the New York Times and the 
Washington Post to moderate their criticism 
of Adm1nistr81tiion policies, and to frighten 

the television networks into scaling down 
their coverage of events that the Government 
finds embarrassing; a position that rests on 
the curious principle that the real crime is 
not official misconduct but the portrayal of 
that misconduct. Mr. Agnew, indeed, has 
gone so f811' as to call on governors to drive the 
news purveyed by "bizai're extremdsts" from 
newspapers and television sets; it is an ad­
monition thlllt, if taken Uterally, would deny 
newspaper and TV coverage to Mr. Agnew 
himself. All this is coupled with widespread 
harassment of the young, directed superfi­
cially at lirttle more than hairstyle, dress or 
manners-but directed in fact to <their opin­
ions, or perhaps to their youthfulness. And 
throughout the country, government officials 
are busy compiling dossiers on almost all 
citizens prominent enough to come to their 
attention. 

Government .itself is engaged inoreasingly 
in v1olSJting what President Dwight D. Elsen­
hower chose as ·the motto for the Columbia 
Umversity bicentenary: "Man's right to 
knowledge and the free use thereof." The 
USIA proscribes books that oritioize Ameri­
can foreign policy Sit ·the same time that it 
launohes a positive program of celebrating 
the Nixon AdmiD.!istration and the conduct of 
the Viietnam war lthrough films and a library 
of "safe" books sel~oted by well-vetted ex­
perts. The Federal Government spends mil­
lions of dollars presenting its version of his­
tory and politics to the American people. The 
Pentagon alone spends $47 million a year on 
public rela1iions and mainta/ins !hundreds of 
lobbyists to deal with Congress, and the De­
fense Depal'ltmenrt :floods schooLs and clubs 
and veterans organizations with films de­
signed to win support for the war. 

Meantime, the growing arrogance of the 
military and its eager intervention in areas 
long supposed to be exclusively civilian 
gravely threaten the principle of the superi­
ority of the civil to the military power. 
Military considerations are advanced to 
justify the revival of the shabby practices of 
the McCarthy era--security clearances for 
civilians working in all establishments that 
have contracts with Defense-a category that 
includes laboratories, educational institu­
tions and research organizations. What the 
standards are that may be expected to dictate 
security "clearance" is suggested by Vice 
President Agnew's proposals to "separate the 
(protest leaders) from our society-with no 
more regret than we should feel over discard­
ing rotten apples from a barrel." That is, of 
course, precisely the philosophy that ani­
mated the Nazi. Military considerations, too, 
are permitted to dictate polices of secrecy 
that extend even to censorship of the Con­
gressional Record, thus denying to congress­
men, as to the American people, information 
they need to make decisions on foreign policy. 
Secrecy embraces, not unnaturally, facts 
about the conduct of the war; Attorney Gen­
eral Mitchell, it was reported, hoped to keep 
the Cambodian caper secret from Congress 
and the people until it was a fait accompli. 
So, too, the CIA, in theory merely an infor­
mation-gathering agency, covers tits far-:flung 
operations in some 60 countries with a cloak 
of secrecy so thick that even Congress cannot 
penetrate it. The Army itself, entering the 
civilian arena, further endangers freedom of 
assembly and of speech by employing some­
thing like a thousand agents to mingle in 
student and other assemblies and report to 
the Army what they see and hear. This is, 
however, merely a tiny part of the some $3 
'billion <th&t our Government spends every 
year in various types of espionage-more 
every year than the total cost of the Federal 
Government from its foundation in 1789 to 
the 'beginning of the Clvll War in 1861! 

It would be an exaggeration to say that the 
United St81tes is a garrison state, but none to 
say that it is in danger of becoming one. 

The purpose of this broad attack on Amer-
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lean freedoms is to silence criticism of Gov­
ernment and of the war, and to encourage the 
attitude that the Government knows best and 
must be allowed a free hand, an attitude 
Americans have thought odious ever since 
the days of George III. It is to brand the uni­
versities as a fountainhead of subversion and 
thus weaken them as a force in public life. 
It is to restore "balance" to the judiciary and 
thereby reverse some of the great achieve­
ments of the 16 years of the Warren Court and 
to reassure the Bourbons, North and South, 
who are alarmed at the spectacle of judicial 
liberalism. It is to return to a "strict" in­
terpretation of the power of states over 
racial relations and civil liberties-a euphem­
ism for the nullification of those liberties. 

The philosophy behind all this, doubtless 
unconscious, is that government belongs to 
the President and the Vice President; that 
they are the masters, and the people, the 
subjects. A century ago, Walt Whitman 
warned of "the never-ending audacity of 
elected persons"; what would he say if he 
were living today? Do we need to proclaim 
once more the most elementary principle of 
our constitutional system: that in the United 
States, the people are the masters and all 
officials are servants--officials in the White 
House, in the Cabinet, in the Congress, in 
the state executive and legislative chambers; 
officials, too, in uniform, whether of the na­
tional guard or of the police? 

Those who are responsible for the cam­
paign to restrict freedom and hamstring the 
B1ll of Rights delude themselves that if they 
can but have their way, they will return the 
country to stability and order. They are mis­
taken. They are mistaken not merely because 
they are in fact hostile to freedom, but be­
cause they don't understand the relation of 
freedom to the things they prize most--to 
security, to order, to law. 

What is that relationship? 
For 2,500 years, civilized men have yearned 

and struggled for freedom from tyranny-the 
tyranny of depotic government and supersti­
tion and ignorance. What explains this long 
devotion to the idea and practice of freedom? 
How does it happen that all Western societies 
so exalt freedom that they have come to 
equate it with civilization itself? 

Freedom has won its exalted place in phil­
osophy and policy quite simply because, over 
the centuries, we have come to see that it is 
a necessity; a necessity for justice, a necessity 
for progress, a necessity for survival. 

How familiar the argument that we must 
learn to reconcile the rival claims of freedom 
and order. But they do not really need to be 
reconciled; they were never at odds. They are 
not alternatives, they are two sides to the 
same coin, indissolubly welded together. The 
community-society or nation-has an inter­
est in the rights of the individual because 
without the exercise of those rights, the com­
munity itself will decay and collapse. The 
individual has an interest in the stability of 
the community of which he is a part because 
without security, his rights are useless. No 
community can long prosper without nour­
ishing the exercise of individual liberties for, 
as John Stuart Mill wrote a. century ago. "A 
State which dwarfs its men, in order that 
they may be more docile instruments in its 
hands ... wm find that with small men no 
great thing can really be accomplished." And 
no individual can fulfill his genius without 
supporting the just authority of the state, 
for in a condition of anarchy, neither dignity 
nor freedom can prosper. 

The function of freedom is not merely to 
protect and exalt the individual, vital as that 
is to the health of society. Put quite simply, 
we foster freedom in order to avoid error and 
discover truth; so far, we have found no 
other way to achieve this objective. So, too, 
with dissent. We do not indulge dissent for 
sentimental reasons; we encourage it because 
we have learned. that we cannot live with-

out it. A nation that silences dissent, whether 
by force, intimidation, the withholding of 
information or a. foggy intellectual climate, 
invlte6 disaster. A nation that penalizes criti­
cism is left with passive acquiescence 1n 
error. A nation that discourages originality 
is left with minds that are unimaginative 
and dull. And with stunted minds, as with 
stunted men, no great thing can be accom­
plished. 

It is for this reason that history celebrates 
not the victors who successfully silenced dis­
sent but their victims who fought to speak 
the truth as they saw it. It is the bust of 
Socrates that stands in the schoolroom, not 
the busts of those who condemned him to 
death for "corrupting the youth." It is Savo­
narola we honor, not the Pope who had him 
burned there in the great Piazza in Florence. 
It is Tom Paine we honor, not the English 
judge who outlawed him for writing the 
Rights of Man. 

Our own history, too, is one of rebellion 
against authol"ity. We remember Roger Wil­
liams, who championed toleration, not John 
Cotton, who drove him from the Bay Colony; 
we celebrate Thomas Jefferson, whose motto 
was "Rebellion to tyrants is obedience to 
God," not Lord North; we read Henry 
Thoreau on civil disobedience, rather than 
those messages of President Polk that earned 
him the title "Polk the Mendacious"; it is 
John Brown's soul that goes marching on, 
not that of the judge who condemned him 
to death at Charles Town. 

Why is this? It is not merely because of 
the nobility of character of these martyrs. 
Some were not particularly noble. It is be­
cause we can see now that they gave their 
lives to defend the interests of humanity, 
and that they, not those who puil!ished them, 
were the true benefactors of humanity. 

But it is not just the past that needed 
freedom for critics, nonconformists and dis­
senters. We, too, are assailed by problems 
that seem insoluble; we, too, need new ideas. 
Happily, ours is not a closed system-not yet, 
anyway. We have a long history of experi­
mentation in politics, social relations and 
science. We experiment in astrophysics be­
cause we want to land on the moon; we ex­
periment in biology because we want to find 
the secret of life; we experiment in medicine 
because we want to cure cancer; and in all 
of these areas, and a hundred others, we 
make progress. If we are to survive and 
fioul'ish, we must approach politics, law and 
social institutions in the same spirit that we 
approach science. We know that we have not 
found final truth in physics or biology. Why 
do we suppose that we have found final truth 
in politics or law? And just as scientists wel­
come new truth wherever they find it, even 
in the most disreputable places, so states­
men, jurists and educators must be prepared 
to welcome new ideas and new truths from 
whatever sources they come, however alien 
their appearance, however revolutionary their 
implications. 

"There can be no difference anywhere," 
said the philosopher William James, "that 
doesn't make a difference elsewhere--no dif­
ference in abstract truth that doesn't ex­
press itself in a difference in concrete 
fact .... " 

Let us turn then to practical and particular 
issues and ask, in each case, what are and 
will be the consequences of policies that re­
press freedom, discourage independence and 
impair justice in American society, and what 
are, and will be, the consequEmces of applying 
to politics and society those standards and 
habits of free inquiry that we apply as a 
matter of course to scientific inqulry? 

Consider the eros-ion Of due process of law­
that complex of rules and safeguards built up 
over the centuries to make sure that every 
man will have a fair trial. Remember that it 
is designed not only for the protection of des-

perate characters charged with monstrous 
crimes; it is designed for every U.tigant. Nor is 
due process merely for the benefit of the ac­
cused. As Justice Robert H. Jackson said, 
"It is the best insurance for the Government 
itself against those blunders which leave 
lasting stains on a. system of justice .... " 

And why is it necessary to guarantee a fair 
trial for all-for those accused of treason, for 
those who champion unpopular causes in a 
disorderly fashion, for those who assert their 
social and political rights against community 
prejudices, as well as for corporations, labor 
unions and chureb.es? It is, of course, neces­
sary so that justice will be done. Justice is 
the end, the aim, of government. It is im­
plicitly the end of all governments; it is 
quite explicitly the end of the United States 
Government, for it was "in order to . . . es­
tablish justice" that the Constitution was 
ordained. 

Trials are held not in order to obtain con­
victions; they are held to find justice. And 
over the centuries, we have learned by ex­
perience that unless we conduct trials by 
rule and suffuse them with the spirit of fair 
play, justice will not be done. The argument 
that the scrupulous observance of technicali­
ties of due process slows up or frustrates 
speedy convictions is, of course, correct, if 
all you want is convictions. But why not go 
all the way and restore the use of torture? 
That got confessions and convictions! Every 
argument in favor of abating due process in 
order to get convictions applies with equal 
force to the use of the third degree and the 
restoration of torture. It is important to re­
member that na.tion after nation abandoned 
torture (the Americans never had it), not 
merely because it was barbarous, but be­
cause, though it wrung confessions from its 
victims, it did not get justice. It implicated 
the innocent with the guilty, it ourt;raged the 
moral sense of the community. Due process 
proved both more humane and infinitely 
more efficient. 

Or consider the problem of wiretapping. 
That in many cases wiretapping "works" is 
clear enough, but so do other things prohib­
ited by civilized society, such as .torture or 
the invasion of the home. But "electronic 
surveillance," sa.id Justice William. J. Bren­
nan, Jr., "strikes deeper than at the an­
cient feeling that a man's home is his cas­
tle; i.t strikes at freedom of communication, 
a postulate of our kind of society . . . . 
Freedom of speech is undermined where 
people fear to speak unconstrainedly in wh.at 
they suppose rto be the privacy of home or 
office." 

Perhaps the most odious violation of jus­
tice is the maintenance of a double stand­
ard: one justice for blacks and another for 
whites, one for the rJ.ch and another for the 
poor, one for those who hold "radical" ideas, 
and another for those who are conservative 
and respecta.ble. Yet we ha.ve dally before 
our eyes just such a double standard of jus­
tice. The "<nlle;ago Seven," who crossed stB~te 
lines with "intent" 'to stir up a riot, have re­
ceived heavy jail sentences, but no convic­
tions have been returned against ·the Chi­
cago police who participated in that riot. 
Black Panthers are on ltria.l for their lives for 
.alleged murders, but policemen involved in 
wantonly &ttackillg a Bla{}k Panther head­
quarters and killing two blacks have been 
punished by demotion. 

Turn to the role and function of freedom 
in our society-freedom of speech and of 
the press-and the consequences of laying re­
strictions upon these freedoms. The conse­
quence !s, of course, >that society will be de­
prived of the 1nestim1l.ble advallita.ge of in­
quiry, criticisln, exposure and dissent. ll the 
press is not permitted to perform Hl3 tradi­
tional function of presenting the whole news, 
the Alnerican people will go uninformed. If 
television is dissuaded from showing con­
troversial films, the people will be denied the 
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opportunity ·to know what is going on. If 
teachers and sOholam are discouraged from 
inquidng into the tl'U!th of 1h1story or poli­
tics or anthropology, future generations may 
never :acquire those habits of intellectual in­
dependence essential to the workJ.rng of de­
mocr.acy. An enlightened citizenry is neces­
sary for self-government. If facts are with­
held, or distorted, how aam. the people be 
enlightened, how can self-government work? 

rrhe real question in all this is whBit kind 
of society do we want? Do we want a police 
society where none are free of surveillance 
by their government? Or do we want a society 
where ordinary people can go about their 
business without the eye of Big Brother upon 
them? 

The Founding Fathers feared secrecy in 
government not merely ·because it was a vote 
of no-confidence in the intelligence alld vir­
tue of the people but on the pra.octlcal ground 
that all governments conceal their mistakes 
behind the shield of secrecy; that if they are 
permitted to get away with this in little 
things, they wm do it in big things--like the 
Bay of Pigs or the invasion of Cambodia. 

And if you interfere with academic free­
dom in order to silence criticism, or critics, 
you do not rid the university of subversion. 
It is not ideas that are subversive, it is the 
lack of ideas. What you do is to silence or 
get rid of those men who have ideas, leaving 
the institution to those who have no ideas, 
or h ave not the courage to express those that 
they have. Are such men as these what we 
want to direct the education of the young 
and advance the cause of learning? 

The conclusive argument against secrecy 
1n scientific research is that it will in the end 
give us 'bad science. First-rate scientists will 
not so gravely violate their integrity as to con­
fine their findings to one government or one 
society, for the first loyalty of science is to 
scientific truth. "The Sciences," said Edward 
Jenner of smallpox fame, "are never at war." 
We have only to consider the implications of 
secrecy in the realm of medicine: What would 
we think of doctors favoring secrecy in cancer 
research on .the grounds of "na tional 
interest"? 

The argument agaoinst proscribing books, 
which might normally be in our overseas 
libraries, because they are critical of Admin­
istration policies is not that it will hurt 
authors or publishers. No. It is quite simply 
that if the kind of people who believe in pro­
scription are allowed to control our libraries, 
these will cease to be centers of learning 
and become the instruments of party. The 
argument against withholding visas from 
forei gn scholars whose ideas m ay be consid­
ered subversive is not that this will incon­
venience them~. It is that we deny ourselves 
the benefit of what they have to say. Suppose 
President Andrew Jackson had denied entry 
to Alexis de Tocqueville on the ground that 
he was an aristocrat and might therefore 
be a subversive influence on our democracy? 
We would have lost the greatest book ever 
written about America. 

There is one final consideration. Govern­
ment, as Justice Louis D. Brandeis observed 
half a century ago, "is. the potent, the omni­
present teacher. For good or for ill, it teaches 
the whole people by its example." If govern~ 
ma.nt tries to solve its problems by resort 
to large-!!lcale violence, its citizens will as­
sume that violence is the normal way to solve 
problems. If government itself violates the 
lruw, it brings the law into contempt, and 
breeds anarchy. If government masks its 
operations, foreign and domestic, 1n a cloak 
of secrecy, it encourages the creation of a 
closed, not an open, society. If government 
shows itself impatient with due process, it 
must expect that its people will come to 
scorn the slow procedures of orderly debate 
and negotiiation and turn to the easy solu­
tions of force. If government embraces the 
principle that the end justlfies the means, 
i·t radiates approval of a doctrine so odious 

that it will in the end destroy the whole of 
society. If goverrunent shows, !by its habitual 
conduct, that it rejects the claims of freedom 
·and of justice, freedom and justice Will cease 
to be the ends of our society. 

Eighty years ago, Lord Bryce wrote of the 
American people that "the masses of the 
people are wiser, fairer >and more temperate 
in any matter to which they can be induced 
to bend their minds, than most European 
philosophers have believed possible for the 
masses of the people to be." 

Is this stm true? If the American people 
can indeed be persuaded to "bend their 
minds" to the great questions of the preser­
vation of freedom, it may still prove true. 
If they cannot, we may be witnessing, even 
now, a dissolution of the fa:bric of freedom 
that may portend the dissolution of the Re­
public. 

Mr. BYRD of West Virginia. Mr. Pres­
ident, I ask unanimous consent tr~t. 5 
minutes prior to the vote today on the 
pending District of Oolumbia conference 
report, the Sergeant at Arms be directed 
to clear the floor and the lobbies of all 
staff personnel except the staffs of the 
Secretary of the Senate, the Sergeant at 
Arms, the secretary for the majority, the 
secretary for the minority, their assist­
ants, the aides to the leadership on both 
sides of the aisle, staff personnel asso­
ciated with the manager of the confer­
ence report, and the personnel of the two 
policy committees, and that such per­
sonnel remain off the floor and from the 
lobbies until the vote is announced, at 
which time they may be permitted to 
return to the Chamber. 

I further ask unanimous consent that 
the Sergeant at Arms be instructed to 
inform those aides, when they do come 
on the floor, that they are to take seats 
in the rear of the Chamber and stay 
seated, or leave the Chamber. 

The PRESIDING OFFICER (Mr. 
ALLEN) . Without objection, it is so or­
dered, and the Sergeant at Arms is so 
instructed. 

Mr. BYRD of West Virginia. Mr. Pres­
ident, I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The bill clerk proceeded to call the roll. 
Mr. BYRD of West Virginia. Mr. Pres­

ident, I ask unanimous consent that the 
order for the quorum call be rescinded. 

The PRESIDING OFFICER <Mr. 
EAGLETON). Without objection, it is so 
ordered. 

CONCLUSION OF MORNING 
BUSINESS 

Mr. BYRD of West Virginia. Mr. Presi­
dent, is there further morning business? 

The PRESIDING OFFICER. Is there 
further morning business? If not, morn­
ing business is closed. 

DISTRICT OF COLUMBIA COURT RE­
FORM AND CRIMINAL PROCEDURE 
ACT OF 1970-CONFERENCE RE­
PORT 

Mr. BYRD of West Virginia. Mr. Presi­
dent, I ask unanimous consent that the 
Senate proceed to the consideration of 
the unfinished business. 

The PRESIDING OFFICER. The busi­
ness will be stated by title for the infor­
mation of the Senate. 

The legiSlative clerk read as follows: 

The report of the committee of conference 
on the disagreeing votes of the two Houses 
on the amendment of the Senate to the 
amendment of the House to the text of the 
b111 (S. 2601) to reorganize the courts of the 
District of Columbia, and for other purposes. 

The PRESIDING OFFICER. Is there 
objection? 

There being no objection, the Senate 
proceeded to consider the conference re­
port. 

Mr. BYRD of West Virginia. Mr. Presi­
dent, I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro­
ceeded to call the roll. 

Mr. BYRD of West Virginia. Mr. Pres­
ident, I ask unanimous consent that the 
order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Who yields time? 
Mr. TYDINGS. Mr. President, I yield 8 

minutes to the distinguished Senator 
from Nebraska <Mr. HRUSKA). 

The PRESIDING OFFICER. The Sen­
ator from Nebraska is recognized for 8 
minutes. 

Mr. HRUSKA. Mr. President, Qn July 
11, 1969, the Department of Justice sent 
to the CQngress legislation providing for 
a comprehensive reorganization of the 
inefficient and antiquated system of 
criminal justice in the District of 
Columbia. 

There was no dissent at that time, nor 
is there dissent today, from the position 
that this proposed reorganization is long 
overdue and vitally necessary. Indeed, 
the President of the United States is­
sued a message only 11 days after he as­
sumed office on January 20, 1969, calling 
for such a reorganization and reform of 
the criminal justice system in the Na­
tion's Capital. 

Today, more than 18 months after the 
Presidential message and over a year 
after the introduction of the necessary 
legislation, the oourt reform and reor­
ganization are needed more than ever. 
For the existing system of criminal jus­
tice is simply incapable of ooping with 
the local crime problem. 

How else can we explain the fact that 
despite the enormous increase of crime 
in recent years, the number of felony in­
dictments returned in the District in 
1969 was the same as it was 20 years ago? 
How else can we explain the average 9 
month delay in bringing a felony case to 
trial? How else can we explain the fact 
that on March 31 of this year, there was 
a pending backlog in the juvenile oourt 
of 6,300 cases? 

The conference report of the District 
of Columbia Court Reform and Criminal 
Procedure Act of 1970 provides the 
thorough, basic reorganization needed 
to remedy these intolerable deficiencies 
in the existing system. This legislation, 
the product of extensive hearings, de­
bate and a lengthy Senate-House con­
ference, contains a number of major im­
provements: First, it provides a major 
restructuring of the court system, cen­
tralizing all local, non-Federal matters 
in one court. For the first time in its 
history, the city of Washington has been 
given a true judicial branch of local 
government. The number of judges of 
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this court are significantly increased. To 
attract more highly qualified lawyers to 
these positions, their pay and tenure are 
increased. To protect the system against 
judges whose behavior threatens the fair 
and efficient administration of justice, an 
independent commission of judges, law­
yers, and laymen is empowered, after 
hearing, to remove or suspend judges. 

A second, major innovation of this 
legislation is its provision for a family 
division within the new court structure. 
This family division has jurisdiction over 
paternity suits which, consistent with 
the modern approa-eh, are made civil 
matters rather than quasi-criminal. 

It also has jurisdiction over intra­
family offenses. Today, for many intra­
family offenses between husband and 
wife, parent and child, the only court 
remedy is criminal prosecution and jail. 
The conference report offers the alter­
native of a civil action directed at the is­
suance of a protective order-an equity 
decree aimed at solving and seeking solu­
tions to the underlying family problem. 
This will relieve the criminal calendar 
of cases which are essentially domestic 
relations matters and also provide real 
assistance to those who come to the 
courts seeking help. 

The family division will also have ju­
risdiction over all matters relating to 
juveniles. In this regard, the conference 
report contains a comprehensive revision 
of the code of juvenile procedure, the 
first such comprehensive revision since 
1938. The revised code contains all the 
due process procedures required by re­
cent Supreme Court cases and indeed 
goes well beyond these minimum require­
ments. It specifies the detailed require­
ments for notice of charges, notice of 
and the right to counsel and provision for 
counsel for those unable to afford coun­
sel, prompt hearings on the need to keep 
a child in custody,. factfinding and dis­
positional hearings with distinct stand­
ards of proof and standards for admis­
sibility of evidence, and periodic court 
review of dispositional orders. These im­
proved procedures will help reduce the 
present disastrous backlog of 6,300 cases. 

A third major innovaJtion of the con­
ference report is its provision for a full­
fledged public defender system. The pres­
ent Legal Aid Agency is only a pilot 
project. This legislaJtion authorizes the 
publi{} defender rt1o represeillt up to 60 
percent of adult 1and juvenile defendlants 
who are unable to obtain adequate repre­
sentation. This will decrease the heavy 
burden on · the private bar of this city 
and provide these defendants with 
skilled, experienced counsel. Represenlta­
tion will be afforded defendants not only 
in criminal cases, but also in cases in­
volving revocation of probaJtion or parole, 
civil commitment and release on mental 
health grounds, civil commitment of 
drug addicts, and civil commitment of 
chronic alcoholics. The net effect of this 
noteworthy provision is •to guarantee ·all 
persons, however poor, the right to 
skilled counsel when they are faced with 
loss of liberty. 

The fourth major contribution of the 
conference report is its comprehensive 
revision of the code of criminal procedure 

for the District of Columbia. If the new 
District of Columbia courts, which will 
have jurisdiction over all local felony 
violaltions, are to provide an efficient, 
prompt, and fair administration of jus­
tice, it is vitally important that they be 
equipped with a progressive, effective 
criminal procedure. The present provi­
sions in the District of Columbia Code 
whioh relate to criminal procedure are 
scattered throughout the Code. Many 
are hopelessly outmoded. Indeed, absent 
from the District of Columbia Code are 
a number of provisions for years con­
sidered basic to a modern code of crimi­
nal procedure. For example, the present 
Distriot of Columbia Code contains no 
provision providing ra procedure for col­
lateral attack of a criminal conviction. 
The proposed District of Columbia Code 
remedies this defect. The present Dis­
trict of Columbia Code does not even 
contain a provision prohibiting con­
spira.'cy. The proposed District of Co­
lumbia Code remedies this defect. Ante­
quated procedures for obtaining arrest 
and search warrants, now covered in 
various titles in the District of Columbia 
Code, are modernized and consolidated 
in one title of the District of Columbia 
Code. 

With all these major innovations and 
significant improvements in the admin­
istration of justice in the Nation's Capi­
tal, one would have expected, Mr. Presi­
dent, the speediest possible enactment 
of this legislation. Each day of delay 
results in a further deterioration of the 
administration of justice in our Nation's 
Capital. Yet, as I have already observed, 
more than one year and a half . has 
elapsed since the President first called 
for this legislation. 

Why the delay? Why has Congress not 
enacted this legislation? The answer is 
clear: opposition to a few provisions of 
the bill, provisions which critics claim 
constitute a radical departure from ex­
isting law and unreasonably maGle the 
citizens of the District serve as a guinea 
pig for the rest of the Nation. Mr. Presi­
dent, let us examine these isolated provi­
sions singled out for opposition to deter­
mine if this criticism is valid. 

Opponents criticize the omission of 
trial by jury for juveniles. How do these 
critics explain the fact that approxi­
mately 40 States do not provide jury 
trial for juveniles and every single model 
code of juvenile law has no jury trial? 

Opponents also criticize the fact that 
16- and 17-year-olds charged by the U.S. 
Attorney with murder, forcible rape, 
armed robbery and first degree burglary, 
offenses punishable by death, life im­
prisonment, or 30 years imprisonment, 
are to be treated as adults. How do these 
critics, Mr. President, explain the fact 
tha·t over half the States have similar 
laws reducing the age for juveniles 
charged with serious crimes such as 
these. 

The opponents of the bill criticize its 
no-knock provisions as unconstitutional. 
How then do they explain ·the f·aot that 
no-knock entries have been authorized in 
the limited circumstances provided for 
by the !bill since the common Ia,w in Eng­
land? How do they ex'Plain the pa.sSage of 

legisl·ation in ftve States which contains 
less restrictive standards 'than those in 
the conference report? 

Mr. ·President, yesterday, I had printed 
in the RECORD a .table showing that 30 
States of this .Union, either by e~ress 
statute or by definite case law decision, 
have no-knock provisions which are in 
active and oonstant use within their 
borders. 

How do the opponents explain the fact 
that the constitutionality of this legisla­
tion was unanimously upheld by the 
highest court in •the State of New York? 
How do fuey explain the f,act that :in that 
case the Supreme Court in 1966 denied 
certiorari? How do they explain the fact 
that the Distriot of Columbia Bar Asso­
ciation supports the conference Teport 
no-knock provisions? When legislation 
requires police to obtain prior judidal 
approval, whereas under present law the 
police have oomplete discretion to make a 
no-lknock entry, how do critics explain 
that this warrant procedure vio'lates the 
fourth amendment? 

The opponents of the bill criticize the 
wiretapping provisions of the bdll. How 
do they explain, Mr. President, the fact 
that Congress, in 1968, specifically au­
thorized the States to enact such provi­
sions? How do they explain the fact that 
the proposed legislation provides more 
safeguards than these in the Federal leg­
islation? How do they explain the fact 
that other States have adopted similar 
legislation? How do they expl·ain the fact 
that the District of Columbia Bar Asso­
ciation supports this provision for local 
wiretapping authority? 

The opponents criticize the provision 
making insanity in criminal cases an af­
firmative defense. How do they explain 
the fact, Mr. President, that over half 
the States follow this rule. If this is such 
a radical departure from existing law, 
how do these critics explain the fact that 
this is the rule used for centuries in 
England? 

The opponents criticize the one pro­
posed mandatory sentence of 5 years for 
a second armed crime of violence. How 
do they explain the fact that this is the 
same penalty provided for by the Con­
gress in the Federal Gun Control Act of 
1968 and that, therefore, this provision 
only makes the local law consistent with 
the Federal law. 

Finally, Mr. President, the opponents 
criticize most strenuously the provision 
of permitting pretrial detention of dan­
gerous defendants charged with specified 
categories of serious felonies for a maxi­
mum of 60 days. How do these critics 
explain the fact that all major countries 
in the world today authorize pretrial de­
tention of dangerous defendants, includ­
ing those countries which have as great 
a concern for .individual liberties as we 
do, such as England, Canada, Australia, 
and the Scandanavian countries? How 
do these critics explain the fact that 
England, the source of our law and 
jurisprudence, has by statute author­
ized pretrial detention for certain fel-
onies since 1275 and as recently as 1967 
authorized pretrial detention on grounds 
of dangerousness for persons charged 
only with misdemeanors? 
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How, Mr. President, do these critics 
explain the fact that today in the United 
States every State detains dangerous de­
fendants prior to trial through the hy­
pocrisy of setting high money bail, a pro­
cedure which discriminates between rich 
and poor? How do these critics explain 
the fact that this detention is not lim­
ited to 60 days but can last for months 
and even years? How do these critics, Mr. 
President explain the fact that the Bail 
Reform Act of 1~66 permits pretrial de­
tention on the grounds of dangerousness 
for defendants charged with capital 
crimes--with no time limit? Since when, 
Mr. President, is a husband charged with 
first degree murder of his wife, who can 
be detained, more dangerous to society 
than a narcotics addict-robber, a pro­
fessional burglar, or a psychopathic rap­
ist? How do these critics explain or jus­
tify this absurd distinction? How do the 
critics explain the fact that pretrial de­
tention has been recommended by the 
President's Commission on Crime for the 
District of ColumbiJa, two successive com­
mittees of the Judicial Council to study 
the oi>eration of the Bail Reform Act of 
1966 in the District of Columbia, and 
Senator TYDINGs' commission to study 
armed crimes of violence in the District 
of Columbia? Do the opponents, Mr. 
President, prefer continuation of the de­
tention of dangerous defendants through 
the hypocritical use of money bond or do 
they prefer the honest, limited detention 
permitted by the conference report? 

The truth of the matter, Mr. President, 
is that opponents of the conference re­
port have never satisfactorily answered 
any of the questions thus posed. The 
reason for their failure to do so is ob­
vious. The provisions they criticize are 
not radical departures from existing law. 
To the contrary, they are based on the 
practice or law of the majority of States 
or on legislation recently enacted by the 
Congress. Particularly with respect to 
the provisions for pretrial detention and 
no-knock, they represent improvements 
and reform of existing practice and pro­
cedure. Most of them have the affirma­
tive support of the organized bar of the 
District of Columbia and committees of 
the local Judicial Council of the United 
States. Not one of the provisions singled 
out for criticism by opponents of the bill 
are opposed by the bar or these commit­
tees. They do not detract from this legis­
lation; indeed, they strengthen it and 
make the need for its passage even more 
imperative. 

In view of the widespread support for 
these provisions, in view of the reforms 
and improvements they make in existing 
law and practice, in view of the enor­
mous need of the Nation's Capital for 
the benefits of this legislation, I strongly 
urge my fellow Senators to vote in favor 
of the conference report. 

The PRESIDING OFFICER (Mr. 
EAGLETON). The time of the Senator frotn 
Nebraska has expired. 

Mr. TYDINGS. Mr. President, I yield 
2 additional minutes to the Senator from 
Nebraska. 

The PRESIDING OFFICER. The Sen­
ator from Nebraska is recognized for 2 
additional minutes. 

Mr. HRUSKA. Mr. President, in clos­
ing, let me say that this afternoon the 
Senate will be called upon to vote the 
District of Columbia crime bill up or 
down. Those are our two choices; there 
is no orther. The vote l'ast week by the 
other body to approve the conference re­
port discharged its conferees and dis­
solved the conference. Should the Sen­
ate now vote nay this bill is dead for 
this session. The House of Representa­
tives stands strongly behind the confer­
ence version of the bill; its vote of 332 
to 64 to approve the measure proves that. 
Should the Senate now attempt to pass 
an emasculated version of this bill, it is 
the judgment of this Senator that the 
House will amend tha;t bill until it again 
resembles the conference bill or the even 
stronger House version of the District of 
Columbia crime bill. I do not believe that 
it is the will of the Senate that the 
District have no crime bill from the 91st 
Congress. 

This bill, if approved this afternoon, 
will be the first piece of crime legislation 
to emerge from this Congress. It will pro­
vide the President with his first opportu­
nity to fulfill his pledge to stop the rising 
tide of crime in this Nation. Few will 
forget, I am certain, the strong support 
this pledge gained in the 1968 campaign. 
The Senate has a good record on crime 
legislation. Most of the administration's 
proposals have been approved by the 
Senate and now await action by the 
other body. Let us not falter; let us not 
mar that admirable record. 

Each of the controversial sections of 
the bill has been previously approved 
in one form or another by the Senate, 
with the exception of preventive deten­
tion. Indeed, one of these sections, "no 
knock" has been voted on and approved 
by this body three times since last De­
cember. By approving this bill today we 
break no new ground. There exists solid 
precedent in State and Federal practice 
today for each of these provisions. 
Juvenile jurisdiction, electronic surveil­
lance, preventive detention, no knock are 
each well thought-out, constitutional, 
strictly limited weapons in the war on 
crime. Along with the reorganization of 
the court system of this city which S. 
2601 will authorize, the Congress needs 
to give the judges, the police and the 
prosecutors the tools necessary to obtain 
victory over this deadly serious prob­
lem. To do one without the other is not 
to do the job. It is akin to providing 
troops but denying them arms. 

S. 2601 is a monumental bill. The con­
ference version is almost 250 pages long. 
It will take a great deal of time to im­
plement all of its provisions. Much time 
has already been lost dming the year 
this bill has been under consideration by 
the Congress. We cannot afford to wait 
any longer for court reform and mod­
ernization of the criminal code for this 
city. To vote nay on this bill is to delay 
for another year or two any progress in 
this area for the Nation's Capital. We 
cannot afford, if we are serious in our 
desire to end crime in this Nation, to 
wait a single day. I urge each of my_col­
leagues to vote for this conference bill. 

The PRESIDING OFFICER. Who 
yields time? 

PRIVILEGE OF THE FLOOR 

Mr. BYRD of West Virginia. Mr. Pres­
ident, I ask unanimous consent that dur­
ing the vote two staff members attached 
to the subcommittee of the able and dis­
tinguished Senator from North Carolina 
<Mr. ERVIN), Lawrence Baskir and 
Glenn Ketner, be permitted on the floor 
of the Senate. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. Who yields 
time? The time is divided equally and is 
running. 

Mr. BYRD of West Virginia. Mr. 
President, I suggest the absence of a 
quorum and ask unanimous consent that 
the time be equally charged against both 
sides. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none, and it 
is so ordered. The clerk will call the roll. 

The assistant legislative clerk pro­
ceeded to call the roll. 

Mr. ERVIN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ERVIN. Mr. President, I yield my­
self such time as I may use. 

Mr. President, Senators and Represent­
atives are by nature and profession politi­
cal animals. As a consequence they are 
buffeted by many temptations to take ac­
tion which at the moment seems to be 
politically profitable. 

We live today in a state of emergency. 
Crime is rampant and rising. There are 
demands for drastic legislation to deal 
with crime. 

Since the last presidential campaign 
was based on the law and order issue in 
part, I myself have been beset by tempta­
tion. But I shall not succumb. I sincerely 
pray that none of my colleagues will be 
beset by the same temptation. The siren 
voice of that old devil, political expedi­
ency, has been whispering in my ear, 
"You had better vote for the District of 
Columbia crime bill because it is a law 
and order bill, and it is not politically 
sagacious or politically profitable for Sen­
ators to vote against a law and order bill 
such as the District of Columbia crime 
conference report, even to preserve the 
individual liberties of our people." 

I trust that none of my brethren has 
been subjected to this temptation of the 
old political devil. I confess that I have 
been subjected to it. 

I have listened to some arguments 
made which were evidently inspired by 
this old political devil that say, "Sen­
ators had better vote for law and order 
because that is what is politically expedi­
ent at this moment." 

It might be of help to some of my col­
leagues to tell them why I have been able 
to resist the temptation posed by this 
political devil which invites all of us who 
hold political office to consider expedi­
ency when it is politically advantageous 
to do so. 

Several years ago I had the privilege of 
sitting in a joint session of •the Senate 
and the House of Representatives in the 
House Chamber and hearing one of our 
original astronauts, Col. John Glenn, 
make a speech. 

During the course of his speech, Col-
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onel Glenn made a remark which con­
vinced me that in one respect, at least, 
the heart of Colonel Glenn and my heart 
beat in unison. Colonel Glenn said with 
the eloquence of simplicity, "I still get a 
thlill when the fiag goes by." 

When I look at Old Glory, I note that 
it is red and white and blue. To me, the 
red in Old Glory symbolizes ·the blood, 
the sweat, the tears, and the prayers of 
all those men and women, both great and 
small, who have made America free. 

To me the white in Old Glory sym­
bolizes the purity of the motives of those 
who drafted the Constitution to keep 
America free. 

· To me the blue in Old Glory symbolizes 
the obligation which rests upon all of us 
to be true and to be true blue, if you may, 
to the sacrifices of those men and those 
women who made America free and -to the 
handiwork · of those who drafted our 
Constitution to keep America free. 

Unfortunately for America the Con­
stitution is an inanimate document in 
writing. It cannot enforce its own pre­
cepts. It depends upon people and espe­
cially upon public officials who love it to 
do that. 

If those who occupy high office in this 
Nation do not love the Constitution 
enough to take such action as is neces­
sary to make its precepts living princi­
ples of government in our land, the rights 
which the Constitution undertakes to 
create, the responsibilities which the 
Constitution undertakes to impose, and 
the freedoms which the Constitution un­
dertakes to secure become naught except 
meaningless words on a useless scrap of 
paper. 

If Congress, the President, and the 
Supreme Court do not faithfully observe 
the principles enshrined in that written 
document we call the Constitution, nei­
ther our Nation nor any single human 
being within its farfiung borders has 
any security against anarchy on the one 
hand and tyranny on the other. 

The most courageous and the most in­
telligent decision the Supreme Court has 
ever handed down is Ex parte Milligan, 
71 U.S. 3. It took great courage for the 
Supreme Court to hand this decision 
down in the troublous times that pre­
vailed at the time of its rendition. It was 
at the end of the War Between the States 
when emotions ran high, and despite this 
fact the Supreme Court held in Ex parte 
Milligan that the individual freedoms 
created by the Constitution wrapped 
within their protection a man charged 
with what is perhaps the most heinous 
of all crimes, disloyalty to his country. 
This decision is remarkable not only for 
the time it was rendered, but also be­
cause it contains the opinion of the 
Court and the arguments advanced by 
the lawyers who appeared for Milligan, 
who had been sentenced to death by a 
military tribunal, although he was a 
civilian, and who had been denied the 
right of indictment by a grand jury and 
the right of trial by a petit jury in a 
civil court. 

I mention the fact that the report of 
this case contains the argument of coun­
sel because it proves, as I have always 
maintained, th8:t back of every great de-
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cision of any great judge stands the 
argument of a great counsel. If I could 
be a benevolent dictator of the United 
States I would require every Senator, 
and every Representative, as well as 
every President to read this opinion and 
the argument of Jeremiah S. Black at 
frequent intervals. 

The argument of Jeremiah S. Black 
explains exactly how the Constitution 
came into existence as a written instru­
ment for the Government of this Nation. 
The great opinion of Justice David Davis 
explains in unmistakable fashion why 
the Constitution of the United States 
was written. 

During the course of his argument 
Jeremiah S. Black had this to say: 

If the men who fought out our Revolu­
tionary contest, when they came to frame a 
government for themselves and their pos­
terity, had !failed to insert a provision mak­
ing the ·trial by jury perpetual .and universal, 
they would have proved themselves recreant 
to the principles of that libenty of which they 
professed to be the special champions. But 
they were guilty of no such thing. They not 
only took care of the trial by jury, but they 
regulwted every step to be taken in a crimi­
nal .trial. They knew very well that no people 
could be free under a government which had 
the power to punish without restraint. 
Hamilton expressed, in the Federalist, the 
universal sentiment of his time, when he 
said, that the arbitrary power of conviction 
and punishment for pretended offenses, h!ad 
been the great engine of despotism in all ages 
and all countries. The existence of such a 
power is incompatible with freedom. 

* 
But our fathers were not absurd enough 

to put unlimited power in the hands of the 
ruler and take away the protection of law 
from the rights of individuals. It was not 
thus that they meant "to secure the blessings 
of liberty to themselves and their posterity.'' 
They determined that not one drop of the 
blood which had been shed on the other 
side of the AtLantic, during seven centuries 
of contest with arbitrary power, should sink 
into the ground; but the fruits of every 
popular victory should be garnered up in 
this new government. Of all the great rights 
already won they threw not an atom away. 
They went over Magna Charta, the Petition 
of Right, the Bill of Rights, and the rules 
of the common law, and whatever was found 
there to favor individual liberty they care­
fully inser.ted in their own system, improved 
by clearer expression, strengthened by heav­
ier sanctions, and ex.tended by a more uni­
versal application. They put all those provi­
sions into the organic law, so that neither 
tyranny in the executive, nor party rage in 
the legislature, could change them without 
destroying the government itself. 

Mr. President, that is the statement of 
Jeremiah S. Black which portrays in a 
most lucid manner exactly how the Con­
stitution came into being as a written 
instrument. 

We have the reverse process here in 
the formulation of the District of Co­

_lumbia omnibus crime bill. I digress to 
suggest that it ought to be called the 
''ominous crime bill." 

The drafters of the bill searched 
through the Constitution and through 
the constitutional history of this 
Nation and through the traditions of our 
people to find the basic rights which 
will prevent the police officers of the 
District of Columbia and the courts from 
practicing tyranny on the people of the 

District and then proceeded to draft a 
bill to circumvent or nullify those rights. 

''Oh," we may say, "we are just voting 
on a bill for the District of Columbia." 
But the Attorney General has made it 
very emphatic that it is the purpose of 
the Department of Justice to hold this 
bill up as a model for all of the States 
of the Union to follow. And so Senators 
might well recognize that when they 
cast their votes, they are voting for a 
bill which the Attorney General of the 
United States hopes to have imposed 
upon their constituents, as well as upon 
the people of the District of Columbia. 

In his great opinion in Ex parte Milli­
gan, Justice David Davis held that Milli­
gan, even though he was charged, in sub­
stance, with disloyalty to his country, 
was entitled to the benefit of constitu­
tional provisions which say that no per­
son can be made to answer for a capital 
or an otherwise infamous crime except 
upon an indictment by the grand jury, 
and that no person can be convicted of 
a crime except upon the verdict of a 
petit jury. 

Justice Davis had this to say in a state­
ment which explains exactly why the 
Constitution of the United States was 
written. It was suggested 'by Jeremiah· 
Black in his argument that the purpose 
was to prevent tyranny on the part of 
the executive branch of the Government 
and party rage on the part of the legis­
lature, and he was right in so stating. 
But Justice Davis said this in elabora­
tion on this point: 

For even these provisions (that is, the 
provisions for indictment by g-rand jury and 
trial by petit jury) expressed in such plain 
English words that it would seem the in­
genuity of man could not deny them, are 
now, after the lapse of more than 70 years, 
sought to be avoided. Those great and good 
men foresaw that troublous times would 
arise when rulers and people would be­
come restive under restraint and seek by 
sharp and decisive measures to accomplish 
ends deemed just and proper, and that the 
principles of constitutional liberty would be 
imperiled unless esta!blished by irrepealable 
law. The history of the world had taught 
them that what had been done in the past 
might be attempted in the future. 
the hands of government. 

The Constitution of the United States is 
a law for rulers and people equally in war 
and in peace and covers with the shield of 
its protection all classes of men, at all times, 
under all circumstances. No doctrine involv­
ing more pernicious consequences was ever 
invented by the wit of man than that any 
of its provisions can be suspended during 
any of the great exigencies of government. 
Such a doctrine leads directly to anarchy or 
despotism, but the theory of necessity on 
which it is based is false, for the government 
within the Constitution has all the powers 
granted to it which are necessary to preserve 
its existence. 

The Constitution was intended to 
cover, as Justice Davis said, all classes of 
men, at alJl times, and under all circum­
stances. And yet we have the proposal 
now pending before the Senate that 
these words of Justice Davis be nul'lified 
and that the people who are so unfor­
tunate as to reside in the District of Co­
lumbia be denied rights which the Con­
stitution intended to protect all Ameri­
can citizens, of all classes, of all creeds, 
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and of all races, against oppression at 
the hands of government. 

We are told that it is necessary for us 
to throw provisions of the Constitution 
into the judicial garbage pail in order to 
cope with crime in the District of Co­
lumbia. I repeat what I have heretofore 
staroed on the floor of ·the Senate--that 
the answer to this argument was most 
effectively made in 1783 in the House of 
Commons by William Pitt who, on an­
other occasion, opposed a proposal thait 
those cha.rged with collecting a ·tax on 
cider be given no-knock powers similar 
to those which this bill proposes to im­
pose upon the people of the District of 
Columbia. William Pitt said: 

N eoessi<ty is the plea for every ·infrtnge­
ment of human Liberty. It is the argument 
of tyrants. It is the creed of slaves. 

I deny tha,t there is any necessity for a 
bill containing the provisions to which 
we object. 

We are told that all that the bill does 
is to codify what is now law. I challenge 
that statement. They teal us that the bill 
embodies what the law was in England. 
We rebelled against England, in part, 
because England tried to impose no­
knock warrants upon the people of Bos­
ton. We wrote a Constitution to get away 
from some English law, and we enacted 
some statutory laws to accomplish the 
like purpose. 

A few months after George Washing­
ton took his first oath of office as Presi­
dent of the United States, Congress en­
acted the Judiciary Act of 1789, and de­
clared as a policy of this Government, 
that ~very person charged with a Fed­
eral crime other than a C31Pital Federal 
crime, sho~d have an absolute right to 
bail pending his trial. 

"Oh," we are told, ''some judges dis­
obeyed this law, some judges were guilty 
of hypocrisy in setting bail too high to 
keep a man in prison." And so it is pro­
posed that we give some kind of sanctity 
to the hypocrisy of judges by allowing 
them to imprison men without any bail 
whatever. The proposal is that this 181-
year-old right be destroyed for any per­
son charged with a noncapital Federal 
crime in the District of Columbia if a 
judicial officer predicts that he is dan­
gerous to others or the community. 

In the ultimate analysis, preventive de­
tention implies that judges are to be con­
verted into prophets, and are to have the 
power to put men in jail and thus deny 
them a reasonable oppor.tunity to pore­
pate their cases for trial, in case the 
judges fear that they might commit 
some future crime if they are released 
on bail. 

We have obtained much good from the 
laws of England, but some of the things 
England offered us we have outlawed. 
But we did obtain from England the 
principle that the proud boast of our law 
is that every man's home is his castle. 
It is proposed here that we abolish that 
boast, that we destroy that concept for 
the District of Columbia: and the At­
torney General of the United States, who 
advocates that, says that we should do 
so in all of ·the 50 States of this Union. 
It is worthy of repetition that when the 
officers of the British Crown attempted 

to abolish this principle and to harass 
the colonists of Massachusetts with gen­
eral warrants similar to no-knock war­
rants, the people of Massachusetts re­
belled agains-t England and demanded in­
dependence from a nation which pr8!C­
ticed such tyranny. 

I do not care how much sophistry is 

Mr. President, I have stated that I was 
able to resist the temptation which that 
old devil, political expediency, !presented 
to me to vote for this bill despite its in­
equities and its unconstitutional provi­
sions. I learned a little poem a long time 
ago that has been of great help to me in 
times of stress: 

engaged in on the Senate floor. This bill I have to live with myself, and so 
would authorize the issuance of a no- I want to be fit for myself to know. 
knock search warrant, which would em­
power an officer to knock down the doors 
of the dwelling houses of the people of 
the Distriot of Columbia if he is willing 
to make a prophecy-a false prophecy, 
I say because he cannot possibly know 
whether that prophecy will come true. 
But if he is willing to make a false proph­
ecy at the time he applies for a no­
knock search warrant that he knows 
that specified conditions will exist a't the 
future moment when he undertakes to 
execute 'the no-knock search warrant, 
the bill provides that he can get such a 
warrant and can knock down the door 
of a man's house, or otherwise enter it 
in the manner in which burglars enter 
private dwellings. 

There are also provisions in this bill 
which would authorize the prosecution 
and punishment of persons called ha­
bitua,l offenders without a bill of indict­
ment from a grand jury, even when 
they are to be tried for infamous offenses 
or are to be subjected to infamous pun­
ishments. There are provisions in this 
bill which declare that habitual offenders 
shall be tried by the judge without a 
jury, in violation of two distinct provi­
sions of the Constitution of the United 
States guaranteeing the right of trial 
by petit jury. 

I could point out other unwise provi­
sions in this bill, such as provisions for 
mandatory sentences. We eleva,te men 
to the high office of judge, and then pro­
pose to pass a bill that forbids them to 
exercise their intelligence in passing 
sentences, and prohibits ~them from tak­
ing into consideration either the circum­
stances of the offense or the character or 
record of the offender at the time they 
impose the sentence decreed by the legis­
lature. 

I do not believe that things of this 
kind are necessary. Indeed, I know they 
are not. This bill is based upon prophecy. 
Preventive detention is based upon the 
theory that the judge shall prophesy 
whether a man will commit a future 
crime if he is released on bail. No-knock 
warrants are to be issued on the suppo­
sition that an officer can prophesy what 
will happen in the future when he under­
takes to execute it. 

The proponents of the conference re­
port even undertake to prophesy that 
the House of Representatives will accept 
no other measure than this particular 
bill. I find myself mentally incapable of 
accepting such prophecy. I do not think 
that the Members of the House of Repre­
sentatives are a bunch of prima donnas 
who say "We will not allow the Senate 
of the U~ited States to exercise its judg­
ment or intelligence in this area, and 
will not agree to any kind of legislation 
to protect the people of the District of 
Columbia against crime except that em­
bodied in this particular bill." 

• • • 
I don't want to stand, at the setting sun 
And hate myself for the things I've done. 

I have spent my life in the law, and I 
have come to venerate our Constitution. 
I have come to abhor tyranny. I have 
come to love fairplay and justice. 
If I were to vote for the adoption of 

this conference report, I would do some­
thing which would make me hate myself 
at the setting of the sun, because I know 
that this bill is honeycombed with un­
wise, unjust, and unconstitutional pro­
visions. I shall not attempt to analyze the 
bill completely. I have done so before in 
large measure. 

This morning the Washington Post 
published a lead editorial entitled, "How 
High a Price for a Crime Bill." That edi­
torial said exactly what my colleagues 
who are associated with me and I have 
been saying during the debate. The 
Washington Post editorial declares this 
conference report is too high a price to 
pay for this bill; that the Senate should 
reject the conference report; and then 
pass the sound provisions of the confer­
ence report which are set forth in these 
other two bills which my colleagues and I 
have introduced. 

All Senators who love the Constitution 
and fairplay, ought to join us in voting 
down this conference report and in call­
ing up these measures for passage imme­
diately, and in thus sending them to the 
House of Representatives. And I pre­
dict--though I do not claim to be a 
prophet--that the House of Representa­
tives will forthwith pass them. 

The distinguished Senator from Mary­
land put into the RECORD several days 
ago a decision I wrote when I was a mem­
ber of theN orth Carolina. Supreme Court. 
I ask unanimous consent to have printed 
in the RECORD, not only this editorial 
from the Washington Post, but also my 
dissenting opinion and the other opinions 
in another North Carolina case, State v. 
Bridges, which is reported in 231 N.C. 
163. 

There being no objection, the editorial 
and the opinions were ordered to be 
printed in the RECORD, as follows: 
[From the Washington Post, July 23, 1970] 

How HIGH A PlUCE FOR A CB.IM.E Bn.L 

Ever since the administration unveiled its 
anti-crime program for the District of Co­
lumbia more than a year ago, it has been clear 
thalt the cost of getJting the ;right tools for 
the job would be high. The things that the 
District needs mos~urt reorganization, 
luvenlle la.w reform, a working ba.il syste-m, 
a public defender-were tied then and are 
tied now t;o a host of piggy-back riders which 
either conflict with enlightened thlnking on 
crime ooDJtrol or infringe upon funda.m.ental 
civil Uberties. 'Itb.e question before the Sen­
ate today as it votes on the grab-bag crime 
btll is whether its worst features are not too 
heavy a price to pay for the necessary and 
useful tools that it also contains. 
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In our judgment, the toll exacted a.gai.nst 

individual rights and modern: penology by the 
b111 as it now stands is too great for the Sen­
ate to accept without a fight. A Senate that 
really wants to do something about crime will 
defeat the conference report, adopt the 
cleaned-up versions of the least controversial 
aspects of that report, get to work immedi­
ately on the most controversial matters, and 
put the burden back on the House of Rep­
resentatives for responsible, effective crime 
control legislation. 

The trouble with the crime bill as it 
emerged from conference rests not in 1Jts 
major provisions, most of which are admir­
able, but in the jokers, the pet theories, 
tossed in by the Depa.Nment of Justice and 
the House District Com.mJJttee. SeDialtor Tyd­
ings labored mightily in conference to strip 
those jokers out and in many instances he 
was successful. But he fell short of the goal. 
In exchange for things they despel'81tely need 
in the fight against crime, the residents of 
the District are required by this bill to di­
minish their individual privacy, the sanctity 
of their homes, the safeguards provided for 
their chlldren, and the fl.exibllity allowed 
their judges in trying rto reform their crim­
inals. 

If this were the only impact of this legis­
lation, the Senate might be able to hold its 
nose and send the blll along to the Presi­
dent. Af.ter all, it would only affect 800,000 
or so people who are plagued with crime 
and why should they mind a few infringe­
ments on their rights and a few misguided 
provisions? But that is not the only con­
sideration involved in this bill. Those mem­
bers of Congress who normally shuck their 
responsiblUties a.s legislators for this city 
because District bills don't matter back 
home ought to realize that this bill does 
matter back home. When the administration 
first proposed this legislation, it hailed its 
work as a model for the nation. And if Con­
gress now blesses this par.ticular form of 
preventive detention, this broad scale au­
thorization of wiretapping, this curtallment 
of juvenile court, this use of mandatory 
sentences, and this no-knock provision, it is 
encouraging state legislatures to follow its 
lead. In that sense, a vote to apply these 
provisions in the so-called showcase capital 
is a vote to apply them sooner or later, in 
Phoenix and Tallahassee, in Keokuk and 
Kalamazoo. 

What, then, is wrong with this bill? Let 
us begin with its handling of juveniles. Quite 
properly, the bill makes it easier for 15, 16 
and 17-year-olds to be handled as adults, re­
quiring principally that the juvenile judge 
determine that there is no reasonable pros­
pect of rehab111tating them in specialized 
juvenile fac111ties before turning them over 
to adult courts. But ·the bill disregards this 
standard for every 16- and 17-year-old 
charged with first-degree murder, rape, first 
degree burglary, armed robbery, or assault 
to commit those crimes. They are, the bill 
says, adults, regardless of their prior rec­
ords, their chances for rehab111tation if han­
dled as juveniles, or their mental condition. 
-Their classmates, if charged with second de­
gree murder, second degree burglary, un­
armed robbery, or plain assault, are not 
adults. Is this equal justice? Is it even­
handed application of the principle that 
juveniles ought to be given the best possible, 
not the worst possible, chance for rehab11ita­
tion? Of course not. (This kind of provision 
confl.icts with the federal government's own 
model juvenile act, the Uniform Juvenile 
Court Act, most state laws, the recommenda­
tions, of the D.C. Crime Commission, the Dis­
trict government and the Department of 
Public Welfare.) 

That is just one example. There are others. 
The bill holds out to juveniles the promise 
of speedy proceedings and does little to en­
sure them. It takes away a juvenile's right 

to a jury trial. It authorizes preventive de­
tention for juveniles not only when the judge 
decides the child needs it but unless the 
judge specifically decides the child does not 
need it. It lowers the standard of proof need­
ed to find a child "neglected" or "in need of 
supervision," thus making it easier to take 
these non-crime-committing children into 
c.ustody. 

We will touch only briefl.y on other parts 
of this legislation. 

Wiretapping: This bill authorizes taps not 
only in limited fields like national security 
and organized crime but also When a person 
is believed to have committed arson, black­
mall, bribery, burglary, destruction of prop­
erty, gambling, grand larceny, kidnaping, 
murder, obstruction of justice, receiving 
stolen property, robbery, extortion, or drug 
law violations. 

Mandatory prison terms: In the face of 
recommendations 1;o the contrary by the Na­
tional Crime Commission, the American Bar 
Association, the American Law Institute and 
a tentative new 'COde of federal cr1mlnal 
laws, this bill imposes mandatory prison 
terms in certain instances. 

Recidivists: This bill shortcuts, perhaps 
unconstitutionally, the procedures used in 
most states which have such statutes for use 
against three-time offenders. 

Searches: The difference between the in­
terpretations pl31Ced on the "no-knock" pro­
vision of this b111 in the House debate and 
the Senate debate is so great that it is hard 
to believe anyone knows what it means. 

Preventive detention: We think a bill to 
permit some form of detention or closer 
supervision of dangerous suspects in certa.1.n 
situations can be written. But this is not it; 
the language is too broad and the possibili­
ties for abuse too great. 

These, then, are some of the reasons why 
we believe the costs of this particular crime 
b1ll outweigh the benefits it would bestow. 
They are sutficlent for the Senate to be jus­
tilled in defeating the conference report and 
following the course urged by Senator Ervin. 
The proponents of this b111 argue that if it 
is killed there will be no District crime bill 
this year. But this need not be so. Faced 
with a cleaned-up version of its own leg­
islation, the House would have to decide 
whether it wants a decent crime bill or a 
campaign issue. And the administration 
would be faced with the same choice. 

It is hard, of course, for a senator to vote 
against an anti-crime bill just now. The 
voters are eager for action and such a vote 
is subject to easy demagogic attack and gross 
misinterpretation. But the solut.ion 1s sim­
ple in legislative terms and the principles 
are clear. The costs of this particular anti­
crime bill are too high-too high in terms 
of backward-looking penology, too high in 
terms of individual freedom. 

[Supreme Court of North Carolina) 
STATE V. BRIDGES, No. 436 

Nov. 30, 1949 
John Robert BI">idges, al.tas Jack Bridges, 

was convicted in the Super.tor Court, Wake 
County, W. H. S. Burgwyn, Special Judge, of 
murder in the first degree, and he appealed. 

The Supreme Court, Stacy, C. J. affirmed 
the judgment and held that the charge did 
not constitute reversible error. 

Ervin and Seawell, JJ., dissented. 
1. CRIMINAL LAW-822 {1) 

Charge in homicide prosecution would be 
viewed contextually to determine whether 
11ights of defendant were prejud.tced. 

2. CRIMINAL LAW-1173 (2) 

In murder prosecution, charge that it was 
for jury to determine whether defendant was 
guilty of murder in first degree or of murder 
in second degree, following admonition that 
defendant wa.s surrounded by presumption 
ot in.nocence up to rendition of a verdict 

against him, was not reversible error, as fall­
ing to permit an acquittal in case of finding 
that defendant had committed no crime. 

3. HOMICIDE-309 (2) 

Acquiescence in statement of trJ.al court 
by defendant a.nd counsel that trial judge 
understood that jury should not render any 
less verdict than that of murder in second 
degree manifested intent to eliminate any 
question of manslaughter, and did not in­
tend to change defendant's plea of not 
guilty or to relieve trial court of any duty 
which law imposed on him with respect to 
charge to jury. 

Cl'llm1nal prosecution on indictment charg­
ing the defendant with the murder of one 
Keston Norris Privette. 

The record discloses that on February 7, 
1949, the defendant lured the deceased from 
his home, bludgeoned him over the head 
wJ.th the stock of a rifl.e, and buried him, 
while still alive, in a shallow hole or grave 
which the defendant previously had pre­
pared for the purpose. He died from suffoca­
tion. The defendant and the wife of the 
deceased then tied to the State of Georgia. 
While under arrest in that State, the de­
fendant made a. confession to the officers 
in which he freely admitted the atrocious­
ness of the crime and the sordid details of 
his Hlicit relations with the youthful wife 
of the deceased. Under this confession, which 
is not now challenged, a clear case of pre­
meditated and deliberate murder is fully 
made out. 

While the defendant entered a. plea of not 
guilty. the case was argued to the jury on 
the opposing contentions, first by the State 
that a verdict of murder in the first degree 
should be returned against the defendant, 
and, secondly, by the defendant that a ver­
dict of murder ·in the second degree would 
meet the ends of justice. 

In opening his charge to ·the jury, the trial 
court instructed them th.ait they were to pass 
upon the "guilt or innocence of the prisoner" 
and to say by their verdicrt; the degree of 
guilt the prisoner 11M incurred by reason of 
the homicide in question, "or to say by your 
verdict that he is not guilty of any crime", 
as you may find the facts to be from the evi­
dence in the case and under the rule of law 
which the court will undertake to give you 
for your guidance. 

Then when .the court came to consider the 
different degrees of an unlawful homicide, 
he addr~d the following inquiry to the 
defendant and his counsel: 

"I do not understand-and if I misunder­
stand I wish now to be corrected-thllit tbe 
defendant coilltends, either in his own proper 
person or .through counsel, that this jury 
should render any less verdict than that of 
murder in the second degree: Is that correct, 
gentlemen? 

"Mr. Holding: Thftlt is correct. 
"Mr. Ehringhaus: That is correct, sir. 
"The defenda.Illt bowed his head in affirma-

tion. 
"Let ·the record so show." 
Later in the charge, the jury was again 

admonished that the defenda.nt "comes into 
court surrounded and clothed with a pre­
sumption of innocence which remains around 
and about him throughout the entire case 
unless ·and until the State has satisfied you, 
the jury, of his guilt beyond a reasonable 
doubt." 

Finally, the court concluded his charge to 
the jury as follows: "Take the case and say 
whether or not you find the defendant guilty 
of murder in the first degree and, if so, 
whether or not you desire to recommend life 
imprisonment, or 1t you find him guilty of 
murder in the second degree." Exception. 

Verdict: Guilty of murder in the first 
degree. 

Judgment: Death by a.sphyx.ia.tion. 
The defendant appeals, assigning errors. 
Attorney-General Harry M. McMullan and 
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Assistant At torneys General T. W. Bruton 
and Ralph M. Moody for the Sta.t e. 

J. c. B . Ehringhaus, Jr., and Clem B. Hold­
ing, Raleigh, for defendant. 

St acy, Chief Justice. 
The defendant has ,been convicted of mur­

der in the first degree, without any recom­
mendation from t he jury, and sentenced to 
die as the l91W commands in such case. He 
appeals, giving as his principal reason the 
failure of the court, in his final instruction 
to the jury, to permt an acquittal in case of 
a finding that the defendant had committed 
no crime. For this position, the defendant 
relies upon the following cases: St91te v. 
Howell, 218 N.C. 280, 10 S.E. 2d 815; State v. 
Redman, 217 N.C. 483, 8 S.E. 2d 623; State v. 
Maxwell 215 N.C. 32, 1 S.E. 2d 125; State v. 
Hill, 141 N.C. 769, 53 S.E. 311; state v. Dixon, 
75 N.C. 275. He stresses the Howell and Max­
well cases as being quite .pertinent and di­
rectly in point. 

[1, 2] Viewing the charge contextually, 
as required 'by many decisions, we are con­
strained to hold that it sufficiently meets the 
objection which rthe defendant now makes. 
St ate v. Truelove, 224 N.C. 147, 29 S.E. 2d 460; 
State v. Grass, 223 N.C. 31, 25 S.E. 2d 193; 
State v. Harris, 223 N.C. 697, 28 S .E. 2d 232; 
St ate v. Ellis, 203 N.C. 836, 167 S .E. 67. 

It is true, a more formal statement of the 
position would have been in order, but 
throughout the charge, the jury was admon­
ished that a presumption of innocence sur­
rounded the defendant which remained with 
him up to the rendition of an adverse verdict 
against him. Considering the charge as a 
whole or in its entirety, we think it will do. 
While it might have been more specific and 
direct on the point at issue, we are disposed 
to uphold the trial in the light of the record. 

[3) The meaning properly to be ascribed to 
the responses made 'by the defendant and 
his counsel to the court's inquiry during the 
charge is that there was no element of man­
slaughter in the case. In this, they were quite 
correct. There was no intention, however, to 
change the defendant's plea or to relieve the 
court of any dut y which the law imposed 
upon him. State v. Grier, 209 N.C. 298, 183 
S.E. 272; State v. Merrick, 171 N.C. 788, 88 
S.E. 501; State v . Foster, 130 N.C. 666, 41 S.E. 
284, 89 Am.St.Rep. 876. The immediate 
purpose was to eliminate any question of 
manslaughter. This part of the record may 
be put to one side as without material sig­
nificance or !bearing on the quest ion here 
involved. 

The question presented perhaps lends itself 
to much writing, but in the end it all comes 
to the interpretation to 'be placed on the 
entire charge. Construing it as without re­
versible error, we are disposed to overrule 
the exceptions and sustain the validity of 
the trial in the light of the whole record. 

No error. 
Ervin, Justice (dissenting) . 
The prisoner claims the right to a new trial 

on t he ground t hat essential rules of crimi­
nal procedure were set at naught on his trial 
in the court below. 

Candor compels the confession that it is 
not altogether easy to harken to the prisoner 's 
plea. The State's testimony tends to show that 
the prisoner coveted his neighbor's wife, and 
slew his neighbor with rare atrocity that his 
physical enjoyment of the wife's person might 
be exclusive. The very sordidness of the 
evidence strongly tempts us to say that jus­
tice and law are not .always synonymous, and 
to vote for an affirmance of the judgment of 
death on the theory that justice has tri­
umphed, however much law may have suf­
fered. But the certainty that justice cannot 
long outlive law give us pause; and the pause 
brings again t o mind the ancient admonition 
of our organic law that "a frequent recur• 
rence t o fundamental principles is absolutely 
necessary to preserve the blessings of liberty." 
N.C. Const. Article I, Sec. 29. 

The system of criminal justice which pre-

vails in North Carolina is a precious heritance 
from wise law-makers of past generations, 
who observed that tyranny uses the forms of 
criminal law to destroy those that oppose her 
will, and who established certain basic rules 
of criminal procedure to protect the people 
against such oppression. They bottomed these 
rules upon the .bedrock proposition that the 
right to tr.fal by jury is the best security of 
the liberty of men, and they guaranteed such 
right to all defendants in crimin8il actions in 
the Superior Court by the constitutional dec­
laration that "no person shall be convicted 
of any crime but by the unanimous verdict 
of a jury of good and lawful men in open 
court." N.C. Const. Art. I, Sec. 13. lt has been 
held by this Court without variableness or 
shadow of turning that when a defendant on 
trial in a criminal case in the Superior Court 
pleads not guilty to the charge against him, 
he may not thereafter, without changing his 
plea, waive his constitutional right to have 
the jury pass upon his guHt or .innocence. 
Sta.te v. Muse, 219 N.C. 226, 13 S.E.2d 229; 
State v. Ellis, 210 N.C. 170, 185 S.E. 662; 
State v. Hill, 209 N.C. 53, 182 S .E. 716; 
State v. Crump, 209 N.C. 52, 182 S.E. 716; 
S tate v. Camby, 209 N.C. 50, 182 S.E. 715; 
State v. Walters, 208 N.C. 391, 180 S .E. 664; 
S tate v. Straughn, 197 N.C. 691, 150 S.E. 330; 
State v. Crawford, 197 N.C. 513, 149 S.E. 729; 
State v. Pulliam, 184 N.C. 681, 114 S.E. 394; 
State v. Rogers, 162 N.C. 656, 78 S .E. 293, 
46 L.R.A., N.S., 38 Ann. Cas. 1914A, 867; 
State v. Holt, 90 N.C. 749, 47 Am. Rep. 544; 
State v. Stewart, 89 N.C. 563. 

The founders of our legal system intended 
that the constitutional right of trial by 
jury should be a vital force rather than an 
empty form in the administration of crim­
inal justice. They realized that this could not 
be if the petit jury should become a mere 
unthinking echo of the judge's will. To fore­
stall such eventuality, they clearly demar­
cated the respective functions of the judge 
and the jury in both civll and criminal trials 
in a familiar statute, which was enacted in 
1796 and which originally bore this caption: 
"An act to secure the impartiality of trial 
by jury, and to direct the conduct of judges 
in charges to the petit jury." Potter's Re­
visal, Vol 1, ch. 452. This statute, which now 
apperurs as G.S. § 1-180, establishes these fun­
damental propositions: (1) That it is the 
duty of the judge alone to decide legal 
questions presented at the trial, and to 
instruct the jury as to the law arising on 
the evidence given in the case; {2) that 
it is the task of the jury alone to determine 
the facts of the case from the evidence ad­
duced; and (3) that "no judge, in giving a 
charge to the petit jury, either in a civil 
or criminal action, shall give an opinion 
whether a fact is fully or sufficiently proven, 
that being the true office and province of 
the jury." This statute is designed to make 
effectual the right of every litigant "to have 
his cause considered With the 'oold neut ra.lirty 
of the impartial judge' and the equally un­
biased mind of a properly instructed jury." 
Withers v. Lane, 144 N.C. 184, 56 S.E. 855, 
858. Any statement by the judge from which 
the jury may infer what his opinion is as to 
the guilt of the accused violates both the let­
ter and the spirit of this statute, and consti­
tutes reversible error. State v. Maxwell, 215 
N.C. 32, 1 S.E. 2d 125; Smte v. Sparks, 184 
N.C. 745, 114 S .E. 755. 

Those who fa&hioned the basic concepts of 
our law entertained an abiding belief that 
any fair system of criminal justice must 
insure the acquittal of innocent persons so 
far as that can be done by human agency. 
To accomplish this object, they created an 
unvrurying rule that every defendant brought 
to trial on any criminal charge in any crimi­
nal case is to be presumed to be innocent 
of the crime charged against him. This pre­
sumption of innocence attends the accused 
at every stage of his trial, and shields him 
from conviction unless it is overcome by 

evidence satisfying the jury beyond a ll'eason­
able doubt of every element of the crime al­
leged. State v. Maxwell, supra; Stat e v. 
Carver, 213 N.C. 150 ,195 S.E. 349; State v. 
Ellis, 210 N.C. 166, 185 S.E. 663; State v. 
Shipman, 202 N.C. 518, 163 S.E. 657; State 
v. Spivey, 198 N.C. 655, 153 S.E. 255; State 
v. McLeod, 198 N.C. 649, 152 S.E. 895; State 
Allen, 197 N.C 684, 150 S.E. 337; State v. 
Boswell, 194 N.C. 260, 139 S.E. 374; State v. 
Tucker, 190 N.C. 708, 130 S.E. 720; State v. 
Arrowood, 187 N.C. 715, 122 S.E. 759; State 
v. Singleton, 183 N.C. 738, 110 S.E. 846; State 
v. Windley, 178 N.C. 670, 100 S.E. 116. A judge 
commits prejudicial error if he gives the 
jury an instruction which deprives an ac­
cused of his presumption of innocence. Go­
mila v. U.S., 5 Cir. 146 F. 2d 372; People v. 
Gerold, 265 Ill. 448, 107 N.E. 165, Ann. Cas. 
1916A, 636. 

Another basic rule of criminal procedure 
is embodied in the constitutional assurance 
that a defendant in a criminal prosecution 
shall "not be compelled to give evidence 
against himself." N.C. Const. Art. I, Sec. 11. 
This clause 1s the linguistic offspring of the 
Latin Maxim nemo tenetur seipssum ac­
cusare, meaning thwt no man can be com.­
pelled to cr!iminate himself. 14 Am. Jur. Crim­
inal Law, section 144; 22 C.J.S., Criminal 
Law § 649. The events giving ll'ise to this 
clause and similar constitutional g~Uaran­
ties in other jurisdictions is epitomized in 
Brown v. Walker, 161 U.S. 591, 16 S. ct. 644, 
40 L. Ed. 819. The object of tWos provision 
is to secure a person who is or may be 
charged with crime from making conmpul­
sory revelations which could be used against 
him or his trial for ,the offense, State v. 
Holllngworth, 191 N.C. 595, 132 S.E. 667; La 
Fontaine v. Southern Underwriters' Ass'n, 
83 N.C. 132, 133. 

The benefit of these procedural principles 
must be extended to all men with impar­
tiality and inflexibility if the innocent are 
to be secured agQinst the hazard of unjust 
conviction, and the State is to have a gov­
ernment of laws rather than one of men. 
Even the rain falls upon the just and the 
unjust alike. To be sure, these rules m.ay on 
occasion delay the conviction of the guilty, 
or even perm.ilt them to go unwhipped of 
justice altogether. But that is, indeed, not 
too great a price to pay for so effective an 
insurance of the acquittal of the innocent. 

This brings us to this question: Were 
these basic principles observed on the trial 
of the prisoner in the court below? My inter­
pretation of the transcript of the record on 
appeal compels me to answer this inquiry in 
the negative. 

The record .proper discloses that the pris­
oner was arraigned in the court below with 
the ancient and awesome formality which 
obtains in trials for captal felonies in the 
Superior Court, and that he thereupon en­
tered a plea of not guilty, whioh was not 
withdrawn at any subsequent stage of the 
trial. Furthermore, the case on appeal shows 
that he did not take the stand as a witness 
in his own behalf. 

At the beginning of the charge, the court 
told the jury, in substance, ·that it was au­
thorized to return one of three different 
verdicts, i.e., guilty of murder in the first 
degree, guilty of murder in the second de­
gree, or not guilty, depending entirely upon 
wha.t it found the facts of the case to be 
from the testimony adduced. This instruc­
tion was clearly correct, for ihere was no 
evidence in the case justifying a conviction 
for mansla.ughter. But it wa.s nullified in 
three subsequent parts of the charge, which 
form the bases for Exceptions Nos. 15, 32, 
and 33. 

Exception No. 15 is addressed to this in­
struction: "I instruct you, however, that 
you have the Tight to render under the 
evidence in this case one of two verdicts. 
You may find the defendant guilty of mur­
der in the first degree, or you may find him 
gulity of murder in the second degree." 
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Exception No. 32 challenges a portion of the 
charge in which the cour,t advised the jury 
that it would be its duty "to render a verdict 
of guilty of murder in the second degree" in 
case it did not find accused guilty of first 
degree murder. Exception No. 33 covers the 
last paragraph of the charge, which was in 
these words: "Take the case and say whether 
or not you find the defendant guilty of mur­
der in the first degree, and if so, whether or 
not you desire to recommend life imprison­
ment, or if you find him guilty of murder in 
the second degree. Take the case, gentlemen." 

Soon after giving the jury the instruction 
covered by Exception No. 15, the count paused 
in its charge and propounded this question 
to the prisoner and his counsel in the pres­
ence of the jury: "I do lliOt understand­
and if I misunderstand I wish now to 'be 
corrected-that the defendant contends, 
either in his own proper person or !through 
counsel, that this jury should render any 
less verdict than that of murder in the sec­
ond degree. Is that correct, gentlemen?" The 
case on appeal recites that counsel for the 
prisoner thereupon replied: "That is cor­
rect"; and !that the prisoner "bowed his head 
in affirmation." 

If the jury had been permitted to rely on 
its own judgment, it might well have had 
serious doubt as to the probative value of 
the affirmation of the somewhrut unlettered 
prisoner !that it should "not render any less 
verdict than that of murder in the second 
degree" in the absence of any .indication that 
he had any notion as to the constlrtuent ele­
ments of the several grades of felonious 
homicide. But the jury was substanrt;ially in­
structed by the court in later portions of 
the charge, to which the prisoner has re­
served exceptions, that the prisoner admitted 
"he would be guilty of murder in the second 
degree upon the evidence which has been ad­
duced by the State," and that the prisoner 
did not deny "that upon this testimony as 
introduced by the State the jury would be 
justified in convicting him of at least murder 
in the second degree." 

It is manifest that substantial procedural 
rights of the prisoner were nullified at his 
trial. 

The court ought not to have made its 
inquiry of the accused and his counsel in 
the presence of the jury. The question itself 
necessarily implied an assumption on the 
part of the court that the prisoner was not 
innocent, but, on the contrary, was guilty of 
no less a crime 1than that of murder in the 
second degree. When the court thus ques­
tioned the accused in the presence of the 
jury, it virtually forced an incriminatory ad­
mission from him ·notwithstanding he had 
refrained from taking the stand as a witness 
and had a constitutional right not to be 
compelled to give evidence against himself. 

The court gave its opinions as to what the 
testimony proved contrary to G.S. § 1-180 in 
the portions of the charge Which the prisoner 
assigns as error. This is true because the 
jury unavoidably inferred from these instruc­
tions that the court knew that the accused 
was guilty of no less a crime then second 
degree murder, and strongly suspected that 
he was actually guilty of first degree murder. 
Furthermore, the court charged the jury, in 
substance, in these same instructions that it 
had no legal power of acquit the prisoner, but 
was required by the 'law itself to convict him 
of either murder in the first degree or murder 
in the second degree. In so doing, the court 
deprived the accused of his presumption of 
innocence, and denied to him his constitu­
tional right to have the issue of his gUilt or 
innocence determined by the jury. 

Neither the compulsory a.fllrn:ut.tion of the 
accused nor the statement of his counsel can 
be construed to be judicial admissions excus­
ing such action on the part of the court. 
These matters did not withdraw this case 
from the operation of the fundamental prin-

ciple that so long as a plea of not guilty 
stands in a criminal ruction on triail in the 
Superior Court, the jury alone is empowered 
to determine whether the testimony be true 
or false, and what is proved if it be true. 
State v. HUI, 141 N.C. 769, 53 S.E. 311; State 
v. Riley, 113 N.C. 648, 18 S.E. 168; State v. 
Dixon, 75 N.C. 275. The prisoner could not 
admit or confess away the presumption that 
he was innocent, or waive the constitutional 
necessity for having the issue of his guilt or 
innocence decided ·by a jury by anything 
short of a plea of guilty, and no act, omission, 
or word of his or his counsel could constitute 
a plea of guilty to any offense embr.aced with­
in the indictment unless it was accepted as 
such by the prosecution. There is no such 
thing in law as an unaccepted plea of guilty. 
In consequence, the contention of the State 
that the prisoner made an unaccepted plea 
of guilty of murder in the second degree, and 
that such unaccepted plea of guilty destroy­
ed the presumption that he was innocent and 
disabled the jury to acquit him is untenable 
both in law and logic. 

The State cites State v. Miller, 197 N.C. 
445, 149 S.E. 590, 591, where this language is 
used in the opinion: "The prisoner, who tes­
tified that he was not drinking on the day 
in question, tendered a plea of murder in 
the second degree, but this was not accepted 
by the state. The appeal, therefore, presents 
the single question as to whether the evi­
dence tending to show premeditation and de­
liberation is sufficient to warrant a verdict 
of murder in the first degree. We think it is." 

The Miller case has no application what­
ever to the present appeal. An examination 
of the original record in that action dis­
closes that the trial judge submitted the 
issue of the guilt or innocence of the ac­
cused to the jury under a charge to which 
no exception was taken, and that the jury 
convicted the accused of first degree murder 
after a trial in which all basic procedural 
rules were obesrved. The only question raised 
by the assignments of error in the Miller case 
was the sufficiency of the State's evidence to 
support the first degree verdict, and the only 
decision made therein by this Court was that 
it was ample for that purpose. Both the 
original transcript and the opinion dis­
close the absolute accuracy of this ruling. 
It is true tha.t counsel for the accused in 
t he Miller case announced his willingness to 
submit his client for second degree murder 
during a colloquy with the court and the 
Solicitor occurring in the ab::;ence of the 
jury. This offer was rejected by the Solicitor, 
and was ·not communicated to the jury. In 
truth, it did not figure in the trial in any 
way whatsoever. The reference to the matter 
in the quoted portion of the opinion was 
evidently deisgned to emphasize that the 
only question under consideration was the 
sufficiency of the State's evidence to sustain 
the first degree verdict. 

This cause ought to be tried anew in ac­
cordance with sound and time-honored pro­
cedural practices. It might well be that such 
a retrial would result in the same verdict 
and judgment. That possibility should not 
shape our action. What may be the ultimate 
fate of the prisoner in his case is of rela­
tively minor importance in the sum total of 
things. In any event, his role on life's stage, 
like ours, soon ends. But what ha ppens to 
1t he law in this case is of gravest moment. It 
must be realized that the consequences of 
the decision of this Court on this appeal will 
not be confined to the single prosecution 
which is denominated on the docket as 
"State versus Robert John Bridges, alias Jack 
Bridges." Such decision will be invoked in 
other criminal trials as a guiding and bind­
ing precedent. The preservation unimpaired 
of our basic rules of criminal procedure is 
an end far more desirable than that of hurry­
ing a single sinner to what may be his 

merited doom. F'or this reason, I vote for a 
new trial, and dissent to the ruling which 
makes my vote ineffectual. 

Mr. Justice Seawell has authorized me to 
st ate that he concurs in this dissent. 

Barnhill, Justice (concurring). 
The dissent filed herein discusses a feat ure 

of the case to which no exception was en­
tered and upon which the defendant does 
not rely in his brief. His counsel except ed for 
t hat (1) the court instructed the jury t hey 
could return in this case only one of two ver­
dict s: guilty of murder in the first degree or 
guilt y of murder in the second degree; and 
(2 ) the court failed to instruct the jury t hat 
they could return a verdict of not guilty. 
These two exceptions are directed to the one 
assignment of error debated here, to wit, the 
court erred in that it did not sufficient ly 
charge the jury that it might, and the con­
ditions under which it should, return a ver­
dict of not guilty. This assignment is fully 
discussed in the majority opinion. In the con­
clusion there reached I concur. 

But what about the rabbit flushed by the 
dissent? Did the court unduJ.y prejudice de­
fendant in its instructions and by the col­
loquy with counsel during the charge? Since 
t he defendant's life is at stake, this at­
tack upon the validity of the trial should 
not go unanswered. 

There was uncontradicted and compelling 
evidence that defendant slew the deceased. 
It contains no element of mit igating circum­
stances, and its credibility was not sub­
stantially assailed. Wisdom dictated that 
counsel, to save the life of their client, un­
dertake to persuade the jury that the circum­
stances of the killing were not such as to 
est ablish premeditation and deliberation be­
yond a reasonable doubt. The record indi­
cat ed that they, in conducting the defense 
and in their arguments to the jury, wisely 
pursued this course. That this was the theory 
of the defense was admitted here. So I 
underst ood. 

The court, to be quite sure that it correctly 
int erpret ed the theory of t he defense, gave 
counsel for the defendant full opportunity to 
challenge its instructions based theron, to 
t he end t hat it might correct them if it was 
in error. Practically at the t hreshold of the 
charge t he colloquy between court and coun­
sel , quoted in the majorit y opinion, took 
place. No exception was en tered then and no 
assignment of error based thereon is pre­
sented here. 

Thus counsel, in effect, formally admit ted, 
in open court as well as in their arguments, 
that the homicide was committed by defend­
ant and that the circumstances of the killing 
were such as to make it murder in the sec­
ond degree. To this defendant indicated his 
assent. In my opinion this is one reasonable 
interpretation to be placed on the colloquy 
between court and counsel. 

Had counsel so stated at the beginning of 
the trial , it would have been binding on 
defendant. That it was made during the prog­
ress of the trial does not alter its force and 
effect. State v. Grier, 209 N.C. 298, 183 S.E. 
272. It was a judicial admission made in open 
court and in the presence of the defendant. 
It was made at a time and under circum­
stances which afforded him an opportunity 
to protest. State v. Redman, 217 N.C. 483 , 8 
S.E.2d 623. They were authorized to speak for 
him. The court acted on the admission. That 
it did so cannot be held for error. State v. 
Grier, supra. 

It is true the defendant did not go on the 
witness stand, and the colloquy took place 
in the presence of the jury. But the court 
made no direct inquiry of the defendant 
which put him "on the spot" and compelled, 
or even invited, an incriminating reply. The 
court did, however, by its inquiry afford the 
defendant full opportunity to affirm or deny 
t he formal statement of counsel, otherwise 
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binding on him. This was a. thoughtful and 
praiseworthy effort on the part of the trial 
judge to protect the defendant in all of his 
rights. 

The formal admission had already been 
made. It did not require defendant's af­
firmative o:ratific81tion. His silence would have 
given assent, but he elected to affirm. How 
the action of the court in affording him 
an opportunity to repudiate it could be prej­
udicial to him I cannot perceive. 

'In any event, whe1iher counsel referred to 
the only possible verdicts to be rendered or 
to the question of manslaughter, the court, 
notwithstanding the admission, admonished 
the jury that it should not convict the de­
fendant of any offense unless it was fully 
satisfied by the evidence that he committed 
the homicide charged. This feature of the 
charge is fully discussed in the majority 
opinion. 

I vote to affirm. 

Mr. ERVIN. I pointed out in my dissent 
in the Bridges case how the accused had 
had his right of trial by jury frustrated 
and his right not to incriminate himself 
annulled, and I concluded, with this ex­
pression: 

'I1he preservation unimpaired of our basic 
rules of crtminal procedure is an end far more 
desirable than thart of hurrying a. single sin­
ner to what may be his merited doom. 

The people of the District of Columbia 
enjoy similar rights under the Constitu­
tion of the United States. This bill under­
takes to rob them of these and other 
rights. 

I assert it is much more important for 
the Senate of the United states to pre­
serve these great landmarks of the law, 
these liberties of the people, and these 
individual freedoms, than it is to hurry 
some lawbreakers in the District of Co­
lumbia to jail. I appeal to the Senate to 
reject the conference report; I assure the 
Senate that we will immediately call up 
for passage these other bills, which in­
clude in 'their context all of the sound 
provisions of the report for passage. I 
am confident the dther bills will 'be 
speedily passed because I have not heard 
of a single Senator who is opposed to any 
of their provisions. 

Mr. President, I ask unanimous con­
sent to have printed in the RECORD tele­
grams, letters, and other statements 
which I have received expressing oppo­
sition to the conference report on the 
District of Columbia crime bill. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

MoRGANTOWN, W.VA., 
July 22, 1970. 

Senator SAM ERVIN, 
Washington, D.C.: 

Urge continued opposition preventive de­
tention measures D.C. crime bill as clearly 
unconstitutional. 

Rev. JOSEPH M. SNEE, S.J., 
Visiting Professor of Law West Virginia 

University. 

NEW YORK, N.Y., 
July 22, 1970. 

Senat or SAM J. ERVIN, Jr., 
U.S. Senate, 
Washington, D.O.: 

Black Lawyers National Bar Association, in 
convention, unanimously urges defeat con­
ference District Columbia crime bill. 

Wn.LIAM E. PETERSON, 
National Bar Association. 

Senator SAM ERVIN, 
Senate Office Building, 
Washington, D.C.: 

TUCSON, ARIZ., 
July 22, 1970. 

We strongly support your opposition to pre­
ventative detention provision of D.C. crime 
bill. 

C. STEELINK, 
Secretary, Arizona Civil Libertys, Tucson 

Chapter Union. 

Los ANGELES, CALIF., 
July 23, 1970. 

Senator SAM ERVIN, 
Senate Office Building, 
Washington, D .C.: 

Support absolutely your position contra 
crime bill no-knock and preventative deten­
tion. 

Dean Leo J. O'Brien, Dean Jerald A. Cav­
anaugh, Prof. George C. Garbesi, Prof. 
Walter Trinkaus, Prof. Quinten Ogres, 
Prof. William Coskran, Prof. Lloyd 
Tevis, School of Law, Loyola. University 
of Los Angeles. 

Senator SAM ERVIN, 
Washington, D.C.: 

IOWA CITY, IOWA, 
July 23, 1970. 

I urge you to continue your efforts in be­
half of your bills, S. 4080 and S. 4081. The 
passage of these bllls will make the District 
of Columbia. an example for the Nation in 
needed court reform and strong law enforce­
ment without infringement of personal lib­
erties. The District of Columbia. will prove 
that such measures as wiretapping, no-knock 
entry and preventive detention are not nec­
essary for good law enforcement. Congress 
should adopt both Ervin bills as soon as pos­
sible. 

EDWARD MEZVINSKY, 
State Representative. 

ITHACA, N.Y., 
July 23, 1970. 

Senwtor SAM ERVIN, 
Senate Office Building, 
Washington, D.C.: 

Reject preventive detention. Don't fight 
crime by impai'l"ing our freedom. 

PrOif. WM. HOGAF, 
Cornell Law School. 

NEW YORK, N.Y., 
July 22, 1970. 

Senator JAMES 0. EASTLAND, 
U.S. Senate, 
Washington, D.C.: 

Black Lawyers National Bar Assooia.tJJ.on, in 
convention, unanimously urges defeat con­
ference District Columbia crime bill. 

Wn.LIAM E. PETERSON, 
President, National Bar Association. 

CITIZENS COMMITTEE FOR CONSTITUTIONAL 
LmERTIES URGE IMMEDIATE ACTION TO DE­
FEAT PREVENTIVE DETENTION IN THE DIS­
TRICT OF COLUMBIA OMNmUS CRIME BILL 
The Nixon-Agnew-Mitchell team is using 

crime, fear, political and raoia.l tensions to 
stampede Congress into legalizing "preven­
tive detention"-~blank check for repression 
and internment against the poor, the mi­
norities, the dissenters. 

A tough District of Columbia Omnibus 
0111me Blll has •been reported out of the 
Senate-House conference committee {7/13/ 
70) with "'preventive detention" and other 
punitive measures intact--despite almost 
unanimous opposition from leading constitu­
tionalists, bar, civil Uberties, black, ethnic 
.and other national organizat ions as well as 
maJor editorial opinions. 

This provision would permit a judge to 
jail :ror 60 days, wdthout bail, any accused 
he considers a "danger to the community." 

Allegedly a crime-control bill, it wowld vio­
late any defendant's right to presumption of 
innocence, reasonable 'bail, a speedy tri&l 
and would create a further crisis in con­
fidlence in our courts and government. 

"A danger to the community" is not a 
definition Olf a crime, but a !pOlitical estimate 
to be directed against those who will repeat 
and repeat active opposition to the Admin­
istration policies of extending the war and 
cutting funds for critical urban and poverty 
needs. 

Only With immediate action to defeat 
"Prevent ive Detention" in the D.C. Omnibus 
Crime Bill, can Senators and Representatives 
reassert their responsibility to !protect con­
stitutional guarantees. 

YALE UNIVERSITY LAW ScHOOL, 
New Haven, Conn., July 21, 1970. 

Hon. SAM J. ERVIN, Jr., 
Senate Office Building. 

DEAR SENATOR ERVIN: May I congratulate 
and thank you for the splendid fight you 
have been waging against certain very un­
wise, and constitutionally more than du­
bious, provisions of the District of Columbia. 
Crime Bill? 

I take the liberty of enclosing a copy of 
an article of mine, entitled "How to Beat 
Crime," which appeared in ·the New Repub­
lic for August 30, 1969. 'l1he firlst part of the 
article, dea.llng somewhat generally with the 
narcotics problem, has some relevance, I be­
lieve, to the no-knock provisions of the Dis­
trict of Columbia Crime Bill. The latter part 
of the article, stanting on page 11, expresses 
my opposition to the preventive detention 
proposal, and my view that in most imagi­
nable ciroumstances, it cannot be consitu­
tiona.lly applied. I hold, if anything, more 
firmly now than I did a year ago the views 
expressed ln this article, and laiil certa.inly 
strengthened in my opinion about preven­
tive detention by the knowledge that it par­
allels somewhat the opinion of so meticu­
lous and devoted a student of the COnstitu­
tion as yourself. 

I happen to be in Palo Alto just now, 
and I have had the opportunity to discuss 
both the preventive-detention and no-knock 
provisions of the Dtstriot of Columbia. Crime 
Bill with Professor Gerald Gunther of the 
Stanford University Law School. Professor 
Gunther authorizes me 1io say that he has 
strong doubts concerning the constitution­
ality of both provisions. 

Faithfully yours, 
ALEXANDER M. BICKEL. 

[From the New Republic, Aug. SO, 1969] 
How To BEAT CRIME 

(By Alexander M. Bickel) 
Mr. Nixon promised to fight crime, and 

Attorney General Mitchell is doing it. He 
ts doing it, that is, on the assumption that 
harsh new J.aws will cut into the crime rate. 
That assumption is very questionable. The 
President and Mr. Mitchell will have their 
fight-in Congress, and even if they succeed 
there, then for years afteo:rwa.rds in the 
courts, since ~ome of their proposals raise 
intricate and close constitutional questions. 
When the fight is over, the jails which the 
Administration is doing nothing in particu­
lar to reform ia.D.d improve may be more 
crowded, some constitutional rights to which 
the innocent as well as the guilty had pre­
viously thought themselves entitled may be 
a bit bruised and battered, and the crime 
rate is likely to be about where it is now­
on the rise. 

The crime rate that matters most, because 
it puts large numbers of our people 1n dally 
fea.r, is the rate of street and home crime­
muggings, robberies and the llke. Mr. 
Mitchell has made two major proposals to 
deal with it. One is a drug-control act, which 
has national application, and which is rele-
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va.nt beca.U!Se drug addiction under present 
conditions results in an insatiable need for 
money, and hence leads to crime. The other, 
effective only in the District of Columbia, 
authorizes preventive detention before trial 
of persons accused of crime in certain cir­
cumstances. 

The drug bill is in large part a codification 
of present federa.llaw, which punishes crim­
inally the distribution or use of drugs for 
other than medicinal purposes. Nothing is 
plainer than that this method of dealing 
with drug addiction ha.s not worked. This 
is not to say that the problem might not be 
even worse tha.n i:t is if the criminal law 
failed altogether to condemn the use of 
harmful drugs. But it is clear that condem­
nation and jail alone have not worked. The 
theory of the Administration's new blll is 
that more condemnation and more jail will 
work. 

The bill outlaws marijuana, and of course 
LSD, among other substances, and it au­
thorizes the Attorney General, after op­
portunity for comment from the public, and 
upon scientific advice, to outlaw yet other 
drugs, as well a.s to exempt some now listed. 
PenaJ.ties are increased, and they are rough, 
both for distributors and users, with mini­
mum sentences of many years in jail, and 
with suspended sentences or probation pro­
hibited, except in the case of users who are 
first offenders. A user is someone who uses, 
period. A user of marijuana, for example, 
who gives a cigarette to a friend, or possibly 
a puff, is also a distributor, and he is sub­
ject for a first offense to a minimum sentence 
of five years, which may not be suspended, 
and from the service of which he may not 
be relea.sed on probation. And anyone over 
18 who hands that cigarette to a teenager 
under 18 "who is at least three years his 
junior" gets a mi·nimum of 10 years in jail 
without probation or suspension of sentence. 

No doubt drug pushing is very dirty busi­
ness and should be stamped out. But Dra­
conian provisions will not stamp out the pro­
fessional drug pusher, who takes very high 
risks for very high profits, and who will con­
tinue to do so, possibly increa.sing his prices 
as his risks rise, thus producing more street 
crime committed by his customers who have 
to meet higher costs. The pusher will be 
stamped out when there are no addicts, or 
at least when addicts who cannot be cured 
are given some sort of legal access to the 
drug they need, so that they have to resort 
neither to the pusher nor to crime. Pushers 
also seek to makie addicts, to create a mar­
ket, and they certainly ought to be punished. 
But the point is that increasing their punish­
ment is no substitute for trying to deal with 
the problem of addiction and attendant 
crime, and may be counter-productive. 

The drug bill, moreover, treats the habits 
of what must by now be many thousands of 
people in the same way as the act of drug 
pushing. We may feel unea.sy about mari­
juana smoking, and suspect that it is about 
a.s bad a.s cigarette smoking, or even worse, 
but it is widespread among people who on 
evidence no worse than is available to At­
torney General Mitchell think it harmless, 
and who exhibit no other criminal tendencies. 
To punish the act of pa.ssing a marijuana 
cigarette with a mandatory minimum of five 
years in jail is outlandish a.s well as brutal. 
Such a law (compare the Volstead Act) can 
only be widely unenforced. This is the ad­
ministration, not of justice, but of injustice. 

The other major anti-crime measure, ap­
plicable only in the District of Columbia, 
where alone the federal government has gen­
eral cr1m1nal jurisdiction, is a preventive 
detention bill. At present, a person charged 
With any but a. capital crime is entitled to 
be released pending trial, with or without 
bail, unless a judge ha.s good reason to be­
lieve that he Will flee and be u.na.va.ila.ble 
for trial. Since lengthy delays before trials 

are common, the habitual criminal is thus 
given an opportunity--or at lea.st not de­
prived of the opportunity-to commit fur­
ther crimres. There are no very good figures 
to show how many persons commit crimes 
while at liberty awaiting trial for an earlier 
alleged crime, and all indications are that 
the number is relatively small; but some 
undoubtedly do, and the Administration's 
idea is to see •that they don't, by hold­
ing on to certain categories of them. It is 
an idea that has also independently at­
tracted Senator Joseph D. Tydings, the Mary­
land liberal Democrat. The District of Co­
lumbia is a small part of the country, even 
though it has its good share of crime, bu.t 
if Congress passes such a statute, many 
states will likely follow suit. 

The presumption that an accused is in­
nocent until proven guilty may be established 
more in popular mythology than in our 
actual system of administering criminal jus­
tice, but it does essentially inform the pro­
visions of the Constitution concerning 
criminal procedure; and the Eighth Amend­
ment does say that "excessive bail shall not 
'be required," which would suggest an ex­
pectation that bail will generally be allowed. 
So preventive detention of persons accused 
of crime is constitutionally dubious. 

Yet the question in general of whether ball 
must be granted is an open one. Ball is tradi­
tionally denied to persons charged with capi­
tal offenses, of which there used to be a great 
many more than there are now. The explana­
tion may be that no man facing the death 
penalty can possibly give credible assurance, 
it is thought, that he will stick around to 
face it. But the explanation may also have 
to do with assumptions about such a per­
son's likely behavior while at liberty. As for 
,the presumption of innocence, we commit 
the dangerously insane because we don't 
trust their future behavior. To be sure, this 
sort of preventive detention is civil in na­
ture, not criminal, but how much is in a 
name? Again, bail in many courts through­
out the country is in fact set high when 
judges and prosecutors think they have on 
their hands a dangerous criminal who should 
not be allowed to run around loose. We might 
as well be honest and above-board about it 
with a preventive detention statute, and at 
the same time institute more regular, open 
and controlled procedures than prevail when 
a · judge follows his intuition and sets high 
bail. Formal hearing procedures are provided 
in the preventive-detention bill. 

But the constitutionality of the b111 is go­
ing to be tested in its application in case after 
case, rather than in general on its face. If 
it is to pass muster, the Supreme Court must 
be convinced that a judge who, after a 
hearing, imposes preventive detention on a 
person accused of crime has not done so 
merely on a hunch that he has an ugly cus­
tomer •before him, very likely guilty and dan­
gerous; or merely on the basis of statistics 
which may prove a great deal about people in 
the aggregate without in the lea.st predicting 
an individual's actual behavior. The Court 
must be convinced the judge has decided on 
the basis of specific facts relating to the ac­
cused, which support a rational judgment, 
not a guess, that if let out he wlll com­
mit more crime. And there's the rub. We may 
be able to tell something about the danger­
ously insane, although less than we need. 
But how do we distinguish between one and 
another mugger or robber, so as to be able to 
predict rationally before trial, not only guilt 
with respect to the offense now charged, but 
proclivity to commit a further offense during 
a period of liberty before trial? We cannot. 
Hunch is bound to reign, and to enthrone 
King Hunch is too great a. danger to the in­
nocent; it is wrong, and hence constitution­
ally also more than dubious. Is it wise to go 
to such lengths in order to get off the street 
some potential criminals who, by all indica-

tions, are so few in number that the crime 
rate will hardly know it has been fought?" 

There is a narcotic problem, and there is 
a crime problem. They are connected with 
each other and with material and psychol­
ogical conditions in city ghettos. The drug 
problem does not call for harsher criminal 
penalties, but !or new approaches--difficult 
and no doubt imperfect-to the treatment of 
addicts, and for careful legalization of access 
by addicts to the drugs they need, and will 
otherwise steal and kill for. Persons who are 
accused o! crime and out on bail will com­
mit fewer crimes in the interval before trial 
if that interval is shortened, so that it is 
a matter of days and weeks rather than 
months and years. That requires more pros­
ecutors and more judges, a more efficient 
court system. The Administration has intro­
duced a b111 to reorganize the District of 
Columbia court system, which in its broad 
outlines is a step in the right direction. 
Grants-in-aid might enable the states to un­
clog some of their own courts also. 

For the rest, until we successfully attack 
underlying conditions, the crime problem 
calls for more, better and more professional 
police work. Our police are ill-paid, ill­
trained, ill-equipped and often ill-chosen. 
The federal government has undertaken to 
do a Uttle bit, chiefiy about training and 
equipment, in the Safe Streets and Crime 
Control Act of 1968, and the Administration's 
request for $297 million in the House Appro­
priations Committee. There must be much 
more, more programs and more money. That 
would be the beginning o! a real fight, if not 
against the causes of crime, at least against 
its high incidence. 

AMERICAN FRIENDS SERVICE COMMrrTEE, 
July 20, 1970. 

To: Senator Hugh Scott, Old Senate Office 
Building, Washington, D.C.; Senator 
RichardS. Schweiker, New Senate Office 
Building, Wa.shington, D.C.; Senator 
Michael J. Mansfield, Old Senate Office 
Building, Washington, D.C.; Senator 
Robert W. Packwood, Old Senate Office 
Building, Wa.shington, D.C.; Senator 
Charles H. Percy, New Senate Office 
Building, Wa.shington, D.C.; Senator Wil­
liam B. Saxbe, New Senate Office Build­
ing, Washington, D.C.; Senator Mike 
Gravel, Old Senate Office Building, 
Washington, D.C.: 

Urge you vote against discriminatory, 
probably unconstitutional D.C. Crime Bill 
which sets a ch1111ng precedent for the na­
tion. Experience of Philadelphia indicates 
overzealous appllcation o! law and order 
techniques not in the best interest o! city as 
a whole. Ervin b111 focus on court reorganiza­
tion, revision of criminal code is correct ap­
proach. 

CHARLO'l"l'E C. MEACHAM, 
National Penal Affairs Program. 

BOARD OF SOCIAL MINISTRY, 
LUTHERAN CHURCH IN AMERICA, 

New York, N.Y., July 22,1970. 
Hon. S.'\M J. ERVIN, 
Old Senate Office Building, 
Washington, D.O. 

DEAR SENATOR ERviN: At its Fifth Biennial 
Convention held in Minneapolis, Minnesota, 
June 25-July 2, 1970, the Lutheran Church 
in America went on record as opposing the 
inclusion of preventive detention in federal 
and state anticrime legislation. 

The full text of the convention resolution 
reads as follows: 

"We recognize that crime is a growing 
problem, and that meeting it requires new 
and im:aginative approaches. The Lutheran 
Church in America views with grave concern, 
however, the concept of preventive detention, 
and expresses its opposition to ,proposals for 
allowing such a. principle to become a. part 
of the bOdy of law of either the federal or 
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state court systems in the United States. We 
strongly urge our members to consider the 
dangers of possible future applications of 
deliberate imprisonment without conviction, 
1f once accepted into law. We request the 
Board of Social Ministry to study possi•ble 
further actions on this subject." 

Inasmuch as a preventive detention clause 
is the price required for passage of the Dis­
trict of Columbia crime bill, I am writing to 
urge your negative vote on that •bill. 

Sincerely yours, 
RICHARD J. NIEBANCK, 

Secretary for Social Concerns. 
P.S.-The text of this letter is one which 

is being sent to a number of Senators. We 
know, of course, of your own stand on this 
issue, and we support you in it.-R.N. 

DAVIDSON COLLEGE, 
Davidson, N.C., July 20, 1970. 

Senator SAM ERVIN, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR ERVIN: I want to commend 
you for your continued defense of our con­
stitutional standards which seem to be 
threatened by provisions of the conference 
version of the District of Columbia. Crime 
Bill. Your willingness to fight these ·battles 
has earned you the respect and gratitude of 
citizens of all states, and it is a source of 
special pride for those of us whom you repre­
sent directly here in North Carolina. 

My continued appreciation and best Wishes 
are with you in this important task. 

Sincerely, 
JON W. FULLER, 

Assistant Professor of Political Science. 

D' ANCONA, PFLAUM, WYATT & RISKIND, 
Chicago, Ill., July 20, 1970. 

Senator SAM J. ERVIN, Jr., 
Senate Office Building, 
Washington, D.C. 

DEAR SENATOR ERVIN: I hope you Will op­
pose adoption of the preventive detention 
provision in the pending Crime Bill. 

It seems clear that such provision would be 
in violation of the Constitution. 

It is the kind of drastic legislation which 
strikes out in all directions in a. panic re­
sponse to an extremely difficult situation. 

This is not a time for losing our heads--or 
our constitutional ri.ghts. 

Preventive detention would be a. violation 
of a ·basic right of a free people. 

My thanks to you for anything you can do 
to defeat it. 

Sincerely, 
EDGAR BERNHARD. 

[From \the Nashville Tennessean, 
July 18, 1970] 

CRIME BILL FULL OF DANGER 
Some features of President Nixon's crime 

bill now being considered by Con.gress would 
strike at basic constitutional guarantees and 
should be rejected. 

Perhaps the most dangerous recommenda­
tion is one that would pennit police in some 
instances to enter O:lomes without first knock­
ing a.t the door or identifying themselves. 

This measuxe is proposed for effectiveness 
in the District of ·Columbia only, but it is 
being advanced as a. model la.w, possibly to 
be extended .to the rest of the country at a 
later date. 

If there were any V·alid reason for singling 
out the District of ColUillJbia tor the initia­
tion of this oppressive law, it has not been 
made clear what tt is. Certainly there is no 
justification for .believing the nation should 
begin to give UlP its constitutional protections 
for the purpose of providing short cuts to 
law enforcement. 

The no-knock measure has its suppo:nters 
and detractors on both sides of the political 
:fence. Burt perhaps the most effective oppo­
nent is Sen. Sam Ervin, noted conservative 

from North Carolina, who calls the District 
of Columbia crime bill "a ga.rbage pail of 
some of the most repressive, nearsighted, in­
tolerant, unfair and vindictive legislation 
that the Senate has even been presented." 

It is too early to tell whelt!her Senator Ervin 
can turn the tide against this unWise bill. 
But he deserves the gratitude of those who 
believe Lt is still possible to h:ave effective law 
enforcement in the U.S. without obipping 
awa.y a.t the basic principles on which the 
nation was founded. 

YALE UNIVERSITY, 
New Haven, Conn., July 17, 1970. 

Ron. SAM ERVIN, 
U.S. Senate, 
washington, D.C. 

DEAR SENATOR ERVIN: I want to tell you 
how fervently I hope your opposition to the 
"no-knock" preventive-detention am,ti-crime 
bill succeeds .... The civil liberties which it 
invades were won after centuries of struggle 
against arbitrary power, b'oth in Britain and 
America. To sacrifice them on the altar of 
"law a.nd order" is a travesty of what law 
and order ought to mea.n. 

Please accept my heartfelt thanks and 
best wishes. 

Yours sincerely, 
D. A. SMITH. 

KNOXVILLE, TENN., July 21, 1970. 
Senator SAM J. ERVIN, 
Senate Office Building, 
Washington, D.C.: 

The Board of Directors of the American 
Civil Liberties Union of Tenn. strongly urge 
that you oppose and vote a~nst the Dis­
trict of Columbia Crime Bill S2601. This bill 
incorporates ex-tended police wire tapping no 
knock policy entry and preventive detention. 
All severe and intolerable infringements on 
individual freedom. 

JOHN CLELAND, 
President. 

Mrs. R. W. CHn.DERS, 
Executive Secretary. 

PHILADELPHIA, PA., July 16, 1970. 
Re Anticrime Legislation. 
Senator ERVIN, 
Senate Office Building, 
Washington, D.C.: 

I strongly implore you and 18111 Senate mem­
bers not to vote for this legislation. More 
posiltive results Inay be found in the recom­
mendation of the com.mlssion on the causes 
and prevention \Of crime chaired by Dr. Mil­
ton Eisenhower. Letter to follow. 

Sincerely 
JOSEPH T. BYRNE. 

MILWAUKEE, WIS., July 21, 1970. 
Senator SAM ERVIN, 
Senate Office Building, 
Washington, D.C.: 

We strongly support your efforts to defeat 
COnference committee replOrt on District 
Crime Blll, especially preventive detention. 

EDWARD M. McMANus, 
Executive Director, 

Wisconsin Civil Liberties Union. 

COLUMBI4 UNIVERSITY, 
New York, N.Y., July 21, 1970. 

Senator SAM J. ERVIN, Jr., 
Chairman, Constitutional Rights Subcom­

mittee, U.S. Senate, Washington, D.C. 
DEAR SENATOR ERVIN; I should like to con­

gratulate you for your valiant efforts in op­
posing the preventive detention and "no­
knock" provisions of the District of Colum­
bia Crime Bill. 

As a student of constitutional law I believe 
that both are of doubtful constitutionality. 
At least as important, however, is the fact 
that, whether constitutional or not, these 
provisions are unfair, cruel and completely 
out of place in a democratic nation. 

There is much that needs to be done to 
reduce crime, both in the District of Colum­
bia and in the nation at large. Such construc­
tive measures as the court reorganization 
plan are urgently needed. What we do not 
need, however, are intrusions upon the civil 
liberties of the citizens, which in the view 
of most experts won't even contribute ma­
terially to a solution of the crime problem. 

Very truly yours, 
ALBERT J. ROSENTHAL, 

Professor of Law. 

ADA's NATIONAL BOARD HITS DISTRICT OF 
COLUMBIA CRIME Bn.L 

The national board of Americans for Demo­
cratic Action, beginning a two-day meeting 
here last night, unanimously passed a special 
resolution urging the Senate to defeat the 
D.C. Crime Bill Conference Report. 

ADA said the bill would deny basic civil 
rights of District residents and would be­
come a model for legislation elsewhere. ADA 
board members said the common assumption 
that Washington has the highest crime rate 
among U.S. cities is untrue but said the 
charge is being used deliberately to pass a 
bill which is being forced on voteless District 
citizens unable to mount political resistance 
to it. 

SPECIAL RESOLUTION ON DISTRICT OF COLUM­
BIA CRIME BILL 

ADA urges the U.S. Senate to defeat the 
D.C. Crime Bill Conference Report. We con­
sider the bill both dangerous and punitive. 

The bill has so many repressive provisions 
that no defender of citizens• rights can pos­
sibly support it. Among provisions ADA con­
siders repressive are preventive detention, 
no-knock home searches, expanded wire-tap 
authority, mandatory minimum sentences, 
restricted juvenile court jurisdiction. 

ADA does support the provisions for court 
reorganization and administration, but urges 
Congress to support these measures as sepa­
rate legislation. 

The oft-repeated lie that Washington, 
D.C., is the "crime capital" of the country 
is being used to generate an hysterical re­
sponse to street crime. Such crime is high in 
every urban area. Neither in Washington 
nor elsewhere does such concern warrant a 
repressive bill such as the D.C. Crime Bill. 
This bill, being forced upon the voteless citi­
zens of the District because they are unable 
to resist, would not pass a single state legis­
lature in the country. 

This bill should be defeated because it will 
deny elementary civil liberties to the resi­
dents of the District of Columbia, and be­
cause if passed it will be used as a prototype 
for bad legislation throughout the country. 

Above all, the bill should be defeated be­
cause it proceeds on the assumption that 
the answer to crime lies in repressive meas­
ures. ADA holds steadfastly to the view that 
the only long-range answer to crime lies in 
giving every American a decent life and a 
real stake in our society. And, as short-run 
measures, we continue to support such non­
repressive programs as better trained and 
better paid police, speedy trials, rehabilita­
tive prisons, gun control and the like. The 
D.C. Crime Bill, rejecting both these long­
range and short-run measures, accepts the 
anti-democratic doctrine that crime can be 
controlled only by eroding our basic values. 

[From the New York Times, July 17, 1970] 

A BAD PACKAGE 
After three months of consideration, a 

Senate-House conference committee has re­
ported out an anti-crime bill for the District 
of Columbia which has been variously char­
acterized as violative of no less than five 
Constitutional amendments and as "a. blue­
print for a police state." Twenty former 
Federal prosecutors have found the bill's 
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chief provisions of "doubtful constitution­
ality, questionable necessity and demon­
strable ineffectiveness." 

The measure passed by the House has been 
somewhat improved in conference, notably 
by the deletion of an incredible provision 
that would have required plaintiffs to pay 
the attorneys of policemen they had sued for 
false arrest, even when the policemen lost 
t he case. The bill also calls for a much­
needed court reorganization, designed in 
part to speed up the calendar-a highly _de­
sirable objective in a city with a grave cnme 
problem and a judicial logjam. 

But the bill's most dangerous and un­
necessary provisions remain. Policemen 
would be empowered to enter houses without 
knocking, not just in the limited and 
special instances where that is permissible 
even now, but on what might amount to no 
more than a hunch that evidence might be 
dest royed or tha.t those inside might make 
an armed attack if given notice of the police 
presence at the door. Shades of Chicago. 

The bill would allow a judge to keep de­
fendants in jail for sixty days if on the basis 
of their records he thought them likely to 
commit other crimes while awaiting trial. It 
is true that high bail permits even longer 
detentions now, but its imposition for rea­
sons other than its legitimate purpose is 
often overruled by a higher court. The pro­
posed bill would not replace the inappro­
priate use of bail in any case; it would on~y 
add to the injustice. More important, 1t 
would for the first time give legal sanction 
to the undoing of the most fundamental 
principle in Anglo-Saxon law-that a man 
is innocent until proved guilty. 

Legislation for the reorganization of the 
District's courts was ready within weeks 
of President Nixon's inruugumtion. It is re­
grettable that Administration forces saw fit 
to make it part of a dubious anti-crime 
"package" instead of getting it enacted into 
law at once. Opponents of the bill in its 
present form, led by Senator Ervin of North 
Carolina, hope to defea.t it on the Senate 
floor and start over again w1 th a bill for 
court reform. That would perhaps do less to 
gratify the emotions of the hysterical but 
more to reduce crime in the District. 

Mr. TYDINGS. I yield 5 minutes to 
the distingiushed Senator from Ar­
kansas. 

Mr. McGLELLAN. Mr. President, I 
support the District of Columbia Court 
Reform and Criminal Procedure Act of 
1970. I shall .vote for the conference re­
port. 

I believe that this bill is a major step 
forward in meeting the frightful prob­
lems that exist in the Nation's Capital. 
I recognize ·that its provisions have in­
spired spirited controversy. I have not 
participated in the debate until this time 
because I wanted to satisfy myself that 
the conference report embodied what I 
considered to be a constitutional and 
sound measure. 

I recognize that there are honest dif­
ferences of opinion as to the constitu­
tionality of some provisions of this bill, 
and if I were convinced-if I had an 
abiding conviction-tJhat any proviswn 
in this bill was unconstitutional, I would 
not support it. I have every respect and 
deference for those who may hold a dif­
ferent opinion and who feel that the pro­
visions of this measure are unconstitu­
tional. 

As I said a few days ago on the floor of 
the Senate, when speaking about S. 30, 
which is now tied up in the House of Rep­
resentatives in the House Judiciary Com-

mittee, where some contend that provi­
sions of the bill are unconstitutional, we 
can argue here in the Senate about the 
constitutionality of the bill, and so we 
can do the same about this bill. Never­
theless, I said, if I had an abiding con­
viction that any provision of this bill 
was unconstitutional, I would vote against 
it. But ultimately we can only decide 
this for ourselves, individually, at this 
time. The final decision on constitution­
ality lies within the province of another 
branch of Government; and there is no 
doubt that, if this bill is enacted, the 
provisions in controversy will find their 
proper fate under our system, in an opin­
ion and ruling of the Supreme Court. 

Mr. President, speaking now for my­
self, I want to say that I have had now 
the opportunity to study the conference 
report, and I want to say that, for my­
self, I am satisfied that it is a good bill, 
meriting the support of the Senate and 
the Nation. The bill contains much that 
is beyond controversy and which is nec­
essary for the effective administration of 
justice in the District of Columbia, such 
as court reorganization, the public de­
fender system, and increased staffing. 

In my judgment, however, the other 
major provisions of the bill that have 
occasioned much of this debate also de­
serve support. I believe it would be a 
serious mistake for the Senate to reject 
the bill at this time. 

The wiretap provisions of the bill, in 
the main, are modeled on title III of the 
Omnibus Crime Gontrol and Safe Streets 
Act of 1968, which the Senate refused 
to strike from the 1968 act by a vote of 
68 to 12. I have since followed closely 
the administration of title m, not only 
as a law enforcement tool but also as 
a shield for citizenry privacy. I am sat­
isfied that that measure has worked well. 
The basic structure of title m has been 
perfected and strengthened in this bill. 
Indeed, the chief di1Ierences between it 
and title III reflect additional safeguards 
for privacy recommended in the tenta­
tive draft of the American Bar Associa­
tion's standards on electronic surveil­
lance. It is also similar to legislation 
implementing title m that has been 
adopted in several States. I believe that 
the Senate can, \\>ithout reservation, vote 
for these provisions, and I heartily en­
dorse them. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. TYDINGS. I yield 3 additional 
minutes to the Senator from Arkansas. 

Mr. McCLELLAN. I have also examined 
the so-called no-knock provisions of the 
bill. Under current law, the police are 
generally required, with or without a 
warrant, to knock and announce their 
identity and purpose before arresting or 
searching. See generally 112 U. Pa. Law 
Review 499, 1964. Current law, however, 
recognizes several exceptions to this prin­
ciple of announcement. A succinct state­
ment of the rule and its exceptions may 
be found in the "Restatement of Torts," 
section 206, comment (d), 1934. It seems 
to me that the no-knock provisions of 
this bill largely codify these traditional 
rules. Indeed, these provisions to protect 
privacy go beyond existing practice by 
mandating prior judicial approval where 

practicable. In this regard, they reflect 
the recent lead of a number of States­
see, for example, State v. Parker, 283 
Minn. 127, 166 N.W. 2d 347 (1969); N.Y. 
Code of Crim. Pro., section 799 (1964), 
constitutionality sustained, People v. 
Delago, 16 N.Y. 2d 289 <1965), cert. de­
nied, 383 U.S. 963 (1966). The Senate 
can, I believe, without serious reserva­
tion, support these provisions. I shall, 
therefore, vote accordingly. 

Last, I have examined the provisions 
of the bill that authorize the limited de­
tention of certain dangerous offenders 
prior to trial. Here, too, I have concluded 
that these provisions are both constitu­
tional and necessary for the public 
safety. 

Mr. President, bail has never been 
viewed as an absolute constitutional 
right. Since the Judiciary Act of 1789, 
bail has been discretionary for certain 
offenses. In the Crimes Act of 1790-1 
Statutes at Large, second edition, chap­
ter 9, page 112-for example, such of­
fenses as robbery, larceny of goods in 
excess of $50, forgery, counterfeiting, and 
embezzling were capital offenses, and bail 
could be denied at that time to those 
accused of these offenses. It was in this 
context that the Supreme Oourt in Carl­
son v. Landon, 342 U.S. 425, 545 (1952) 
observed: 

The Eighth Amendment does not pre­
vent . . . Congress from defining the classes 
of cases in which bail shall be allowed in 
this country. 

Only two other questions, therefore, 
face us, it seems to me. First, can the 
procedures set out in this measure be 
squared with traditional notions of due 
process, and, second, is this measure, if 
constitutional, necessary for the public 
safety? 

The provisions of the bill that estab­
lish the process for holding an accused 
before trial are carefully and narrowly 
drawn. In my judgment, however, they 
meet the test of due process. I need not 
burden the record with a detailed analy­
sis of them at this time. Only the question 
of need remains. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. TYDINGS. I yield 1 additional 
minute to the Senator from Arkansas. 

Mr. McCLELLAN. Mr. President, crime 
committed by persons out on bail is real, 
savage, and significant. When Franklin 
Moyler, a defendant on bond from two 
armed robberies, critically wounded a 
police officer last June 18, and was him­
self finally killed following a third armed 
robbery of a liquor store, it graphically 
illustrates the choice that is presented to 
us by this bill. 

Shall we do something about men like 
Moyler? 

We must choose, I suggest, between 
according a future Moyler an absolute 
right to pretrial release and the safety of 
the police officer who will attempt to 
arrest him and the security of the liquor 
store proprietor who will be threatened. 
I think we must choose to protect the 
safety of our citizens and police officers 
and their right to be free from criminal 
assault and violence. 

Mr. President, I do not lightly contem­
plate preventive detention, no-knock 
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searches or wiretaps, but I consider them 
to be the distasteful but necessary reme­
dies that must be applied to remove the 
menacing and dangerous threat that 
violent and mounting crime presents to 
our internal security. 

Mr. President, I add a personal note. 
I live in the District of Columbia. I am 
not voting for legislation that will apply 
to others but not to myself. I recognize, 
of course, that it is unlikely that I will 
be charged with a serious offense of vio­
lence or, if charged, considered a danger 
to the community. But I fully recognize 
that my apartment conceivably could 
be broken into by mistake, without 
announcement, under this statute. My 
phones or my conversations might well 
be overheard by mistake on a court­
ordered wiretap under this bill. I am, 
however, willing to pay this price if it 
can help to restore, in some small meas­
ure, to the citzens of our Nation's Capi­
tal the protection from the ravages of 
crime that all our citizens deserve. 

I have considered this matter care­
fully, and I conclude by repeating what 
I said at the outset. If I had an abiding 
conviction that anything in this bill were 
unconstitutional, I would not support it. 
I respect the viewpoint of others who 
may feel that way. Nevertheless, Mr. 
President, the crime situation, not only 
in the District of Columbia, but also 
throughout the Nation today has reached 
such crisis proportions that, as I have 
said on this floor many times, we must 
use, we must fashion every tool that we 
can, within the framework of the Con­
stitution, and make them available to 
our law enforcement officials and agen­
cies, so that we may begin successfully 
to combat the menace crime that is en­
dangering the internal security of this 
Nation. 

I shall vote for the conference report. 
Mr. TYDINGS. Mr. President, I yield 

5 minutes to the distinguished Senator 
from Louisiana (Mr. ELLENDER) . 

The PRESIDING OFFICER (Mr. JOR­
DAN of Idaho) . The Senator from Lou­
isiana is recognized for 5 minutes. 

DISTRICT OF COLUMBIA CRIME BILL NEEDED 

Mr. ELLENDER. Mr. President, it has 
not been an easy task for me to reach a 
decision as to how I should vote on the 
pending conference report, on S. 2601, 
the so-called District of Columbia crime 
bill. 

On the one hand, there has been the 
obvious and even the desperate need for 
an effective answer to the crime wave 
which has engulfed our Capital City for 
the past two decades. We have before us 
a bill which deals sternly and at many 
different levels with a problem which 
makes our Nation's Capital unsafe for 
people to live and work. 

On the other hand, there are many 
respectable and knowledgeable Members 
of the Senate who say that the bill deals 
so sternly with criminals and with sus­
pected criminals as to violate their con­
stitutional rights. The leader of this 
group, Senator SAM ERVIN, is one of the 
most highly respected men in the Sen­
ate. He has led the way in protecting the 
rights of our citizens from undue or un­
constitutional invasion by the Govern-

ment. His arguments have been well 
stated and are very convincing, and I 
have no doubt that many Senators will 
be persuaded by them. 

In the final analysis, however, I have 
found it essential to side with those who 
see this conference report as the best 
possible compromise between the House 
and the Senate on many controversial is­
sues contained in the bill. I understand 
the conferees required no less than 24 
meetings to hammer out this agreement, 
which the House has now accepted by an 
overwhelming vote of 332 to 64. 

Many contend, with great conviction, 
as I previously pointed out, that certain 
provisions in the bill are unconstitution­
al. I, frankly, do not agree. Such ques­
tions and doubts as have been raised 
on this point by the persuasive argu­
ments of Senator ERVIN and others, I 
am prepared to refer to the courts once 
the bill has been enacted. I am sure that 
if there are provisions in the bill which 
do violence to the constitutional rights 
of individuals, the courts will so hold, 
with very little delay. 

In recent years our courts have been 
all too active and "helpful" in striking 
down provisions in the law and proce­
dures in our judicial and law-enforce­
ment systems which in my opinion en­
couraged lawlessness. That we must 
remedy, and the pending compromise 
bill will serve well to that end. 

Some say that the bill is antiblack. 
Statistics obtained by the District of 
Columbia Crime Commission initiated 
by the former President Johnson refutes 
the charge in no uncertain terms. It 
found that 86 percent of all District of 
Columbia murder victims are black; that 
86 percent of all aggravated assault vic­
tims are black; that 80 percent of all 
rape victims are black; that 66 percent 
of all auto theft victims are black, and 
that 60 percent of all burglary victims 
are black. 

That being the case, the stern meas­
ures contained in this bill which are 
directed at reducing crime will be of great 
benefit not to the whites of the District 
of Columbia but primarily to the blacks. 
It is plainly not an antiblack bill; it is an 
anticrime bill. 

In those areas where unconstitution­
ality is charged there are already in the 
bill itself or in our jurisprudence, clear­
cut safeguards against abuse. In addi­
tion, if the courts hold these provisions 
to be constitutional there will most likely 
be additional guidelines prescribed for 
their proper and safe application. 

The committees of the House and the 
Senate which handled this bill, and par­
ticularly the conferees who worked so 
diligently to achieve a meaningful com­
promise have done the best possible job 
under trying circumstances. The Senate 
should back them. 

I believe that their bill, so far as the 
courts will allow it to do so, should be 
allowed an opportunity to change the 
pattern by which crime has been in­
creasing in the District of Columbia at 
about 25 percent per year and by which 
we are able to obtain convictions in only 
about 3 percent of the felonies committed 
here. 

It is my considered judgment that if 
the Senate does not favorably, it will be 
an invitation to criminals to expand law­
lessness in the city of Washington. 

I urge favorable action on the con­
ference report. 

PRIVILEGR OF THE FLOOR 

Mr. TYDINGS. Mr. President, I ask 
unanimous consent that the following 
Senate staff personnel be permitted to re­
main on the floor during the duration of 
this debate and the vote on the pending 
conference report: 

Jim Flug, Burt Wides, Nancy Chasen, 
Louise Regenbogen, Stan Darling, Rick 
Tropp, Carolyn Johnson, Malcolm Hawk, 
Wesley Williams, Jr., and David Cooper. 

Also from the Subcommittee on Con­
stitutional Rights: Larry Baskir and 
Glen Kitner. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. TYDINGS. Mr. President, I yield 
12 minutes to the Senator from Vermont 
(Mr. PROUTY). 

The PRESIDING OFFICER. The 
Senator from Vermont is recognized for 
12 minutes. 

Mr. PROUTY. Mr. President, as my 
colleagues know, I am not a lawyer but 
as a citizen and a legislator I have a 
deep and genuine interest in this con­
ference report, because as a layman I 
feel that it will do much to alleviate 
problems in the local judicial system 
and right some grievous wrongs in crim­
inal procedure. 

For a week now, Mr. President, I have 
heard my learned colleagues in this 
Chamber debate the constitutionality, 
the desirability, and even the patriot­
ism of the pending conference report. I 
must confess that I scarcely recognize the 
bill we reported from conference as it 
has been described. After months of con­
ference, where we allegedly swapped "a 
couple of rabbits for an elephant or a 
donkey," we returned to the Senate with 
what has been described as a conference 
report which "kicks the Constitution all 
over the District of Columbia." 

I gather that no Member of this body 
opposes those parts of the report con­
cerning the reorganization of the Dis­
trict of Columbia courts. I assume that 
no Member objects to modernization of 
the court administration. Surely no 
Member is adverse to the creation of a 
Public Defender Service or the expansion 
of the Bail Agency. These are the so­
called "good apples" we are peddling and 
they have found a ready market with 
many willing buyers. This is the bulk, in 
substance as well as in fact, of the con­
ference report before us. 

What we have heard attacked this 
week is the very small portion of the re­
port, the so-called "rotten apples:• speci­
fically, the no-knock and pretrial deten­
tion provisions. 

The opponents of the no-knock and 
pretrial detention provisions have trotted 
out in support of their position, the 
wise words and opinions of prophets, 
statesmen, philosophers, distinguished 
jurists, and learned men in the realm of 
constitutional law. The proponents of 
these measures have supplied endorse­
ments for their position in equal quality 
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and quantity. The diverse opinions daz­
zle the mind and befuddle the reason. 
Confusion has made his masterpiece and 
this battle of the experts should end in 
a draw. 

We all recognize the problem that we 
face. The streets and parks of this city 
have become a jungle of fear. Those who 
walk the street are the prey of the law­
less and the unsuspecting victim of the 
predator. 

We in this Chamber share a common 
responsibility for a constituency in the 
District of Columbia. The residents of 
this city are our constituents as much 
as are the residents of our home State, 
and they look to us to speak and act 
in their behalf. Their welfare is a re­
sponsibility we cannot ignore and can­
not shirk. 

The distinguished junior Senator from 
Maryland gives us frequently in the CoN­
GRESSIONAL RECORD a list Of crimes com­
mitted in the District of Columbia on 
any given day. I doubt that the Mem­
bers of this body take little more than 
passing interest in those statistics be­
cause those crimes are far removed in 
most cases from their primary constit­
uency, the home State. If, however, a 
visiting constituent from the home State 
meets with foul play here in our own 
backyard and appears on that growing 
list--and this is not a rare occurrence­
there is an upright demand for full ex­
ercise of the law and swift justice. Do 
we extend to our local constituents on 
that list the same concern? 

How do you explain to the mother of 
a schoolchild that the accused attacker 
of her daughter is freely walking the 
street because to jail him would be a 
breach of his constitutional right? How 
do you explain to the victim of an as­
sault and robbery, confined to a hospital 
bed perhaps, that his attacker is out on 
the street because the court is power­
less to confine him? How do you explain 
to the parent of a juvenile drug addict 
that the police know who supplies drugs 
to his child but they cannot break in­
to his house and surprise him with the 
evidence before he has had a chance to 
dispose of it? What justification do you 
give to the banker who has been robbed 
by a man already under one, two or 
even three charges of bank robbery? The 
explanations about constitutional rights 
and protection for the accused may 
make sense in the hallowed halls of jus­
tice but those explanations have a cloudy 
reality to the crime victim outside the 
restricted limits of that small world. 

Are the criminal offenders the only 
ones whose civil rights should be guar­
anteed? I think those who respect the 
law have privileges too and their rights 
are paramount. It is an old maxim that 
he who spares the guilty threatens the 
innocent. 

It does not disturb me if a drug dis­
tributor is raided or a dangerous criminal 
is taken off the street. What does disturb 
me is the fact that a drug distributor or a 
dangerous criminal is permitted to con-
tinue to ply his illicit trade or stalk the 
streets as a threatening danger to law 
abiding citizens. 

I am not alone in my concern. The ma­
jority of the people in this city share my 

concern, but in their climate of despair 
they are helpless to do anything about it. 
We here in this Chamber can do some­
thing about it. It is not only within our 
power to act, but it is our responsibility 
to act to strengthen the entire criminal 
law system in this city. 

The people of Washington are crying 
out to us for help. Hear their voice. We 
can help them. We must help them. 

It is important that we bear in mind 
the adamant attitude of the House con­
ferees on this legislation. In my judg­
ment, if this conference report is not ac­
cepted by the Senate today, there will be 
no court reorganization and ·anticrime 
legislation for the District this year, and 
nothing will have been done by us to stay 
the rising wave of crime in the Nation's 
Capital. 

Mr. President, in his remarks the other 
day the senior Senator from North Caro­
lina referred to a colloquy carried on with 
Associate Deputy Attorney General 
Donald E. Santarelli at hearings on S. 
2600, the Justice Department's Bail Re­
form Act Amendments. Most of S. 2600, 
although changed in a few significant de­
tails, is contained in the pending con­
ference report. For the purpose of mak­
ing a complete legislative history I think 
it would be appropriate to include in the 
RECORD the full text of that colloquy 
which took place between Mr. Lawrence 
M. Baskir, chief counsel of the Subcom­
mittee on Constitutional Rights of the 
Committee on the Judiciary and Mr. 
Santarelli. The full text of that colloquy 
appears at pages 311-328 of the recently 
printed hearings of that subcommittee. 
I ask unanimous consent that they be 
printed in the RECORD at this point. 

There being no objection, the text of 
the colloquy was ordered to be printed in 
the RECORD, as follows: 
STATEMENT OF DONALD E. SANTARELLI, ASSOCI­

ATE DEPUTY ATTORNEY GENERAL FOR CRIM­
INAL JUSTICE, DEPARTMENT OF JUSTICE; 
ACCOMPANIED BY EARL SILBERT, OFFICE OF 
CRIMINAL JUSTICE 
~r. SANTARELLI.S . 2600? 
~r. BAsKIR. Yes, sir. 
Mr. SANTARELLI. Before we get to the ques­

tion, Mr. Baskir, if I might make clear for 
the record t h at I have been request ed to 
appear here following the testimony of the 
Deputy At torney General to respond to spe­
cific technical questions in response to prob­
lems that have cropped up. Questions of 
policy were covered by the Deputy Attorney 
General in h is past two appearances, and he 
has expressed his willingness to return for 
any further hearings you may have on ques­
tions of policy. 

I would also like the record to reflect that 
I am accompanied by ~r. Earl Silbert of the 
Office of Criminal Justice to assist 1n the 
response to these technical questions. 

Mr. BASKIR. Fine. It may be difficult to avoid 
policy questions. I am not sure where the 
line is. But it is my intention to ask technical 
quest ions. If questions arise which you do 
not feel prepared to comment on, please say 
so for the record. 

Turning to page 14, there two classes of 
definitions: one entitled "Dangerous Crime" 
and t he other entitled "Crime of Violence." 

Are these described crimes all felonies? 
Mr. SANTARELLI. It says on lines 14 and 15 

of page 14, if the offense is punishable by im­
prisonment for more than 1 year, it says, 
similarly, on line 24, one and two of pages 
14 and 15, as defined by act of Congress in a. 
State law if the act is punishable by im-

prisonment for more than 1 year, it is the in­
tent that these are felonies 1n the Federal 
system. 

I believe there are some oddit y offenses in 
the United States Code which are 2-year 
sentences that are called misdemeanors, and 
I believe there are some in some of the States. 
They are rarities, I understand. 
~r. BAsKm. The phrase that you ment ioned, 

"punishment by imprisonment for more t han 
1 year," in both cases is meant to modify 
the entire paragraph and not merely the last 
category; in the second paragraph, for in­
stance, not merely meant to modify "at­
tempt& of conspiracy"; is that correct? 

Mr. SANTARELLI. That is correct. The lan­
guage of "offense punishable by more than 
1 year" is intended to modify the entire 
category. 
~r. BASKm. Thank you. 
Now, moving back to page four, line 17, 

•there is a phrase, "reasonably assure the 
safety of any other person or the com­
munity." 

I believe this phrase appears also on page 
2, line 7. The second instance is with respect 
to setting of bail condition. The first in­
stance that I mentiOned is with respect to 
one of the determinations at the preventive 
detention hearing. There is no definition in 
the bill of the phrase "reasonably assure the 
safety of the community or other person." 
Is there a definition? What does the phrase 
mean 1n any particular sense? 

Mr. SANTARELLI. It doesn't mean anything 
different from the literal meaning of the 
language. We intend the language to 'be read 
for what its dictionary, and reasonably be­
lieved definition ought to be, and this is the 
province of the courts to interpret. This is 
the classic kind of case where reasonable 
judgment by judicial officers in the course of 
judicial opinion and interpretation wlll de­
velop a definition as they do to every other 
word of language used 1n statutes. 

The plain meaning of that is, on its face, 
the safety of the community. 

Mr. BASKZR. May I ask specific questions? 
Mr. SANTARELLI. Certainly. 
Mr. BASKm. I gather "safety" means avoid­

ance of danger and it is easier to use the 
word "danger." 

Mr. SANTARELLI. We would have done so had 
we not 'been trapped into the drafting by 
sticking with the form of section 3146 of the 
present Bail Act and the affirmative way in 
which it was set out required us, if we wanted 
to continue to utilize that law without 
totally redrafting it, to phrase it in this 
fashion. 

Mr. BAsK.IR. For the purposes of this dis­
cussion, let's refer to the avoidance of danger 
to the community; is that all right? When 
you talk about "danger to another person," 
you are requiring specific proof of a threat of 
danger to a specified individual, for instance 
a husband to a wife? 

Mr. SANTARELLI. Not necessarily, although 
that might be the facts in a given case. The 
wife might appear at the pre-trial bail hear­
ing and say, "Your Honor, he has threatened 
a million times, and I know he will do it 
because he 'has done it before and I am 
afraid." That might be. 

Mr. BASKIR. But it is not required to find 
specific danger to specific persons. 1t might 
be danger to community or people in gen­
eral? 

Mr. SANTARELLI. That is correct. 
Mr. BASKIR. I take it from what you said 

that there need not be any proof. Or to 
phrase it another way, there need not be 
a finding of the likelihood of comm.ltting 
another specified crime; is thSit correct? 

Mr. SANTARELLI. That 1s correct. 
Mr. BASKIR. Does th3it also mean that an 

individual, let us say, who was arrested for 
one of those defined crimes 1n your bill, and 
who has a long history or committing other 
crimes of offenses which are not necessarily 
specified in the list on page 14, and not nee-
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essa.rily felonies, might be considered a dan­
ger to the community nonetheless? 

Mr. SANTARELLI. He might be. 
Mr. BASKIR. You are aiming here at pre­

venting not only a.ddiltional crimes defined as 
dangerous in your bill and additional crimes 
defined as violent in your bill, but addition­
al crimes of any sort whatsoever, is that cor­
rect? 

Mr. SANTARELLI. Additional crimes of any 
sort the.t may be in the judicial officer's 
opt.nion dangerous to the communLty. They 
are not necessarily the offenses enumerated 
1n the bill. The offenses enumerated are for 
the purposes of establishing eligilbility for 
consideration for pretrial detention. You 
must be charged wilth one of those offenses 
before your record of dangerousness can 1be 
looked to. 

Mr. BAsKIR. I see. So the danger you are 
seeking to avoid is not specifically danger 
of the commission of one of the list of crimes 
designated by you in your bill on page 14 
as dangerous crimes or the list of crimes des­
ignated by you as crimes of violence, but 
the likelihood of any kind of crime in the 
future that they may possibly commit th9:t a 
judge feels is dangerous to the commumty. 

Do I rephrase your statement properly? 
Mr. SANTARELLI. I am not sure you do, and 

I am not sure we can phrase it definitely 
at this point. The consideration for the court 
is to view, the defendant in the totality of 
his circumstances, to review his record of 
conduct, to review his character and attitude 
and to conclude if from this prior activity 
and from information that can be adduced, 
whether or not he will engage in a course of 
conduct that will be dangerous to the com­
munity. That might include offenses not 
enumerated in the specified dangerous of­
fense category. 

Mr. BASKIR. Certainly if the judge found 
there was a likelihood he would commit an­
other unlawful breaking and entering, he 
could then validly detain on the grounds 
this was dangerous? 

Mr. SANTARELLI. That is correct. 
Mr. BASKIR. If the judge decided the man 

was, let's say, a kleptomaniac and he en­
gaged in petty shoplifting, the judge could, 
under your bill, detain this person in order 
to prevent those subsequent offenses; is that 
correct? 

Mr. SANTARELLI. Or-you know, the line be­
tween petty larceny and grand larceny is very 
difficult to tell, and from the record you 
don't always know. Specific facts would be 
adduced in the case of a narcotic addict, for 
example, that he lives by larceny. Though 
example, that armed robbery, he may not 
live by it. We now know that he is a larcenist 
each day and steals x amount of dollars. Un­
der those circumstances, the court may rea­
sonably conclude that that conduct is dan­
gerous to the community. 

Mr. BASKIR. Now, another question to ask­
and I am not sure if that is policy or ltech­
nic-al Your responses suggest that certain 
kinds of activity which a judge might con­
sider dangerous, but you might not, may 
involve, let's say, the smoking of marihuana. 
The judge might consider that to be dan­
gerous. A judge might consider obscene 
photographs of other judges or publication 
of scurrilous underground newspapers to be 
dangerous. A judge might consider to be 
dangerous certain things which are prac­
ticed such as political demonstrations, dis­
senting, violent or nonviolent. He might un­
der this bill consider those activities 
dangerous and he could make a finding; am 
I correct, that thBit 1s the kind of danger 
thBit he would like to correct under this bill? 
Is that a correat interpretation? 

Mr. SANTARELLI. What a judge can do and 
what he ought to do--

Mr. BASKIR. I am only talking about now, 
what he can do. 

Mr. SANTARELLI. Presumably, such evalua­
tion or conclusion that those activities are 

dangerous would not be upheld under the 
.appellate procedures here. But -a proper 
ta.nswer to that seems to turn that around, 
and let's see how that operates under the 
present bailla w. 

Mr. BASKIR. I am. really more interested 
in what the bill does. I suspect we may be 
slipping into policies-we are trying to get 
the facts. 

Mr. SANTARELLI. This is a technical ques­
tion, in fact, very technical. 

If a court at the moment chooses, and un­
der our bill, chooses to impose conditions on 
the release of the defendant, it might im­
pose any conditions reasonably calculated 
to get the defendant to return to trial, or 
under our bill reasonably calculated to pro­
tect the community from danger. 

I think it would be reasonable if the court 
concluded that the defendant engaged in 
a course, for example, of continual mari­
huana smoking and hung around with a 
number of other people that do so, for the 
court to impose as a condition on his re­
lease that he not smoke marihuana and 
that he stay out of bad company. 

Mr. BASKIR. And that condition is im­
posed upon the theory that that course of 
conduct would make it likely he would not 
appear for trial? 

Mr. SANTARELLI. Or that he may be dan­
gerous under our bill. 

Mr. BASKIR. And in your circumstances 
that would make him dangerous under your 
bill just as under the existing law that could 
be seen as a tendency to have him. flee? 

Mr. SANTARELLI. A court could consider 
such conduct in assessing either the likeli­
hood of flight or likelihood of danger. 

Mr. BASKIR. l see. 
Mr. SANTARELLI. Now, if the defendant 

went out and performed the acts prohibited 
by the court, the court would have the 
authority to bring the defendant back and 
establish under the present law additional 
conditions, or under our proposal, and a 
recommendation of the ABA, a power tore­
voke and commit the defendant for violation 
of the condition of release. If the condition 
of release violation is of dangerous nature 
and can be upheld on that basis, then the 
same theory ought to s.pply to ab initio cases 
where the defendant is brought before the 
court and charged with an offense. 

Mr. BASKIR. Under existing law the judge 
would have to determine that this course 
of activity had some impact or might have 
some impact upon his appearance? 

Mr. SANTARELLI. Correct. 
Mr. BASKIR. In your case it might be the 

simple conclusion that tthe smoking of mari­
h u.ana is dangerous to society or dangerous 
to another person, .and on the grounds of 
dangerousness detain hlm straightaway? 

Mr. SANTARELLI. The court could say that a 
petty larcency or petty offense was dangerous 
to the community, the guy was a drunk dri­
ver for example, ;and this was dangerous to 
the community. Suoh a conclusion, however, 
would be simply unreasonable. I think the 
conolusion that marihuana smoking is dan­
gerous is unreasonalble. But I don't know of 
any way to prevent cour•ts from ·being unrea­
sonalble. 

We predic:ate everything here on the good 
faith of coul"lts and the good faith of prosecu­
tors not to allege such information and the 
good faith of courts of appeals to review these 
matters and be fair in their judgment. In 
either case, drunk driving or marihuana 
smoking would not be of sufficient magni­
tude, in my opinion, to be dangerous. 

Mr. BASKIR. Is there a provision on there­
view of detention orders which gives a stand­
ard of review for appellate judges to use in 
reviewing decisions of dangerousness? 

Mr. SANTARELLI. We looked to the review 
and saw that there was no standard for ap­
pellate judges, under 3148 of existing bail law 
where capital offenders may be detained 
under a general concept of dangerousness. 

We didn't think it appropriate to go beyond 
that in the case of noncapital offenders . 

Mr. BASKIR. That means, I suppose, if a 
judge determined that marihuana smoking 
was dangerous under the terms of your •bill 
that might be considered unreasonruble. But 
it wou1d have to approach something on the 
order of "abuse of dJ.scretion" or "gross :abuse 
of discretion" dn order to be reversed on 
appeal; is t>hart; correct? 

Mr. SANTARELLI. No, that is not the stand­
ard presently used in the law on reviewing 
bail findings and .results, nor would it be 
the standard under our statute. Our bill 
does not change the existing standard of 
review. 

Mr. BASKIR. What is the standard under 
existing law? 

Mr. SANTARELLI. Any order which results in 
the detention of a defendant must be sup­
ported by the proceedings. Under this stand­
ard, I believe that the appellate court merely 
reviews the reasoning of the trial court's 
findings ·and in a sense substitutes its own 
judgment for what is reasonable. See Banks 
v. United States, 414 F. 2d 1150 (D.C. Cir. 
1959). If I might--

Mr. BASKIR. The standard in the act im­
posed upon a District of Columbia judge is 
"conditions that will reasonably assure the 
appearance of the person" before him and 
the appeal is based upon whether or not 
those conditions reasonably assure or are 
unreasonable in terms of assuring appear­
ance. I am not sure how that standard would 
apply in reviewing a determination of dan­
gerousness, because the determination of 
dangerousness is not tied to reasonable con­
ditions assuring appearance. 

There is no review on the grounds of dan­
gerousness or reasonability of dangerousness 
under existing law as I see it with respect 
to persons we are considering here. 

Mr. SANTERELLI. There is no question. Mr. 
Baskir, that the court of appeals of any cir­
cuit has the power to review cases under 3148 
where defendants may be detained for what­
ever reason, either flight or dangerousness, 
and in fact, they do review such convictions. 
It doesn't say so in your 1966 act. 

Mr. BASKIR. If it does not say so in the 
1966 act, it will not, because you are amend­
ing it, say so with your amendment? 

Mr. SANTARELLI. We provide it specifically 
in our law. The capital defendants detained 
as dangerous will have the same right of 
review with the same standard as the 1966 
act now provides for those detained because 
they are likely to flee. 

Mr. BAsKIR. In effect, you will be relying 
upon existing practice for these reviews of 
dangerousness just as the existing law does? 

Mr. SANTARELLI. No; we would s.uthorize 
them specifically by statute in our bill. 

Mr. BAsKIR. For the record, would you 
point out the provision in the blll which au­
thorizes that review? 

Mr. SANTARELLI. If I might have a minute 
to do so--l think if you will look at 3147-­

Mr. BASKIR. Excuse me, is this in the bill? 
Mr. SANTARELLI. Yes, page 9, and read the 

language of 3147 in conjunction with the 
existing law. We didn't repeal it and rewrite 
it, we just amended it to conform to the 
changes we made in section 3146 and 31~A. 

Mr. BASKm. That does, indeed, provide for 
review of detention. We are talking about the 
standard of review. 

Mr. SANTARELLI. That iS correct. 
Mr. BASKIR. And there is no standard of 

review in your bill. You would have to rely 
upon whatever standard is in the act? 

Mr. SANTARELLI. We have a standard in the 
existing law, and we enact it to the extent 
that the proceedings below must support the 
detention just as in the 1966 law. 

Mr. BASKIR. Right. The standard of review 
under the existing law is reasonabllity of con­
ditions of release. That does provide for re­
view. That does provide a standard for testing 
release conditions. But there is no existing 
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law with respect to standards for reviewing 
dangerousness. 

Now, are there standards of review of dan­
gerousness in your bill? 

Mr. SANTARELLI. Under the standard of re­
view which requires that the orders of . de­
tention be supported by the proceedmgs 
below, the courts have simply determined 
whether they are in fact reasonable conclu­
sions in the light of the evidence below. 

We ha'Ve seen that in the District of Co­
lumbia. See Banks v. U.S., supra. 

Mr. BASKIR. What you are saying is that a 
district judge may say smoking mariju~a 
or participating in a political demonstratwn 
is dangerous to the community. That would 
be reviewable because you do provide for 
review? 

Mr. SANTARELLI. Findings of dangerousness 
are reviewable on appeal. 

Mr. BASKIR. The standard of whether that 
is abuse of discretion, that standard is not 
discussed in your bill? 

Mr. SANTARELLI. No. 
Mr. BASKIR. And that standard is not exist ­

ing law. You rely on practice to make sure 
the standard is reviewable. 

Mr. SANTARELLI. But the standard iS not 
abuse of discretion. 

Mr. BASKIR. What is the standard? 
Mr. SANTARELLI. The standard used is not 

abuse of discretion, it is one of reasonable­
ness, whether the order of detention is rea­
sonable in light of the proceedings below. 

Mr. BASKIR. I see. This discussion, by the 
way, is built int o the record and if ~he 
standard is not "reasonable" under exist1ng 
law, we hope this discussion will make it 
reasonable. 

Mr. SANTARELLI. Courts don't enunciate 
this standard. 

Mr. BASKIR. The statute does not, either. 
Mr. SANTARELLI. Correct. 
Mr. BASKIR. That is what I was trying to 

get clear. 
Now, just to go back, there is no standard 

for t he judge to use to determine dangerous­
ness in the first instance; is that correct? 
On page 4, starting with line 14, the jud?e 
must find there are no conditions which Wlll 
reasonably assure the safety of a person, in 
determining the question of safety, the judge 
would not have to find lack of safety by 
"preponderance of the evidence," "by clear 
and convincing evidence," or any particular 
standard, according to your bill? 

Mr. SANTARELLI. That is correct. 
Mr. BASKIR. It could be the record taken as 

a whole, as low as that? 
Mr. SANTARELLI. That is COrrect. 
Mr. BASKIR. Or it c~uld be "beyond a rea­

sonable doubt," as high as that, depending 
upon the judge? 

Mr. SANTARELLI. Well, the question is what 
is the present standard. We don't, in the 
statute, change the existing practice <;>n what 
kind of process the court uses in arnving at 
its factual conclusion. If it presently looks at 
3146 and considers, as in the bail law, what 
the general background of the defendant is 
to determine what conditions to impose on 
him or to detain him if he is likely to flee, 
we would have the courts continue that same 
process, only look to an additional factor as 
they now do under Section 3148, namely, 
dangevousness. 

That is one which has got to be supported 
by evidence. That is clear from what we say. 
There has got to be some record of eviden­
ciary findings to support the conclusion. 

Mr. BASKIR. How much is not specified in 
your bill? 

Mr. SANTARELLI. That is correct, nor in ex­
isting law. 

Mr. BASKIR. In the detention hearing, also, 
there is another finding that has to be made, 
that is substantial probability the person 
has committed the otrense. There has been 
some question raised in the hearings as to 
the use of that term and what it means. Is 

it a new term showing new balance of evi­
dence or is it another reflection of the instant 
term? 

Does "substantial probability" mean 
"probable cause?" 

Mr. SANTARELLI. No; it means more than 
probable cause. 

Mr. BAsKIR. Clear and convincing evidence? 
I don't want to get into a discussion of im­
perfect standards, but exactly what it means 
would be good to get for the record. 

Mr. SANTARELLI. No; rather than answer 
those questions, maybe it would be better 
to affirmatively state what we think it means, 
because otherwise we may get it confused 
with other distinctions that ·are made. That 
is we have set it out in the Law Review arti­
cl~ of the Attorney General, and that is that 
the test is perhaps best compared to the civil 
test for the issuing of a preliminary injunc­
tion, frequently characterized as likelihood 
of eventual success on the merits, compar­
able to the civil injunctive test. 

Mr. BASKIR. All right. 
Turning to page 7, line 3. Upon the expira­

tion of 60 calendar days of detention, the de­
fendant is returned to the bail hearing under 
section 3146. 

Mr. SANTARELLI. Right. 
Mr. BASKIR. Except if two things are oc­

curring. One is that the trial is in progress, 
and the other is stated on line 2; that is, if 
the trial has been delayed at the request of 
the person. 

Mr. SANTARELLI. Right. 
Mr. BASKIR. Does this mean that if the de­

fendant has asked for a continuance then 
the detention period will be continued; is 
that correct? 

Mr. SANTARELLI. If he has asked for con­
tinuance on the day on which his trial was 
scheduled to come forward he would con­
tinue to be detained. 

Mr. BAsKm. If he asked for continuance, 
let us say, 30 days after he was detained, and 
it was a continuance for one week, would he 
be detained 60 days plus one week? 

Mr. SANTARELLI. No. 
Mr. BASKIR. He would be detained only 60 

days? 
Mr. SANTARELLI. Yes. 
Mr. BASKIR. The bill does not specify that. 
Mr. SANTARELLI. We consider that to be the 

clear impact of the language. 
Mr. BASKIR. Well, the bill may be inter­

preted as saying that if the defendant asks 
for so little an extension as one day that he 
will be detained indefinitely until the trial 
occurs. The bill may be read that way. That 
is why I asked the question. 

In other words his detention will continue 
if he asked on the 60th day, when the trial 
is about to begin, for an extension of time? 

Mr. SANTARELLI. That is correct. 
Mr. BAsKm. His detention will continue for 

as long as he has asked for extension; is 
that correct? 

Mr. SANTARELLI. That is correct. 
Mr. BASKIR. If he asked on day 60 and 

trial is to begin on day 60, for 1 week exten­
sion of time, he will be detained 67 days? 

Mr. SANTARELLI. That is correct; if he asks 
for it. 

Mr. BASKIR. I see. If trial is not to occur at 
the 60th day for some other reason, what­
ever it may be, and he, on the 60th day, asks 
for an extension for one week--

Mr. SANTARELLI. I don't understand that. 
Mr. BAsKm. I am not sure what the 

time-
Mr. SANTARELLI. I mean, if on the 60th day 

his triaJ. is scheduled on the regular calendar 
of the court for the 70th day--

Mr. BJ\SKIR. That is right. 
Mr. SANTARELLI (continuing). And he 

comes in and says he wants it delayed to the 
75thday--

Mr. BASKIR. Yes; wants an extension for 5 
days beyond the 70-day period, does he get 
detained 60 days, 70 days, or 75 days? 

Mr. SANTARELLI. I do not believe he can be 
detruined beyond that time. 

Mr. BASKIR. What point? 
Mr. SANTARELLI. Beyond the 60-day period. 

At that point. 
Mr. BAsKm. In other words, the provision 

should read if on the day of the trial the 
defendant ~ks for extension of time he 
can be detained for that additional exten­
sion. And in no other circUinstance? 

Mr. SANTARELLI. No; th31t is too narrowly 
read. There may be circumstances in which 
the defendant may ask for a continuance 
prior to the 60 days, m whiich it is an un­
reasonable request of a dilatory nature that 
the cour·t can conclude is an unreasonable re­
quest, or that the court may not be able to 
get to the case by the 60th day. It would be 
unreasonable to make a fiat absolute state­
ment that in every case it would operate in 
the manner that you just discussed. 

What we intend is that we be reasonably 
interpreted by courts to prevent defendants 
from taking unreasonable actions to- encour­
age the delay of the trial beyond the 60th 
day and then not pay any penalty for those 
unreasonable acts. Timely motions, proper 
motions, corrections will not delay the period 
of time. 

Mr. BASKIR. The reason I asked this ques­
tion is that the bill says he is to be released 
at the expiration of 60 days unless the trial 
has been delayed at the request of the pe~­
son. From our colloquy it appears that withm 
that phrase you are talking about reasonable 
delays and delays which are not only asked 
for after 60 days. 

I thought you said at first it was only de­
lays after the 60th day that would trigger ex­
tensions-and any extension of time would 
extend detention for that time. 

Mr. SANTARELLI. That is correct, sir. There 
is a question of reasonableness, Mr. Baskir. 

Mr. BASKIR. This bill should read, then "un­
less the trial has been unreasonably delayed 
at the request of the person"; is that what 
you are reading into the phrase? 

Mr. SANTARELLI. We have left it to the 
court's discretion. 

Mr. BASKIR. Would you like it to read­
because in a markup we might add the word 
"unreasonable"-"or if the trial has been un­
reasonably delayed at the request of the per­
son"; is that the way the phrase has been de­
signed? 

Mr. SANTARELLI. No; we have preferred to 
leave it this way because it might be a rea­
sonable request for the defendant on the day 
60. It might be a reasonable request--! want 
5 more days to do something. On the ot her 
hand, the court will say, why didn't you ask 
for that 5 days ago. 

Mr. BASKIR. If he shows good cause for his 
request, would that extend his period of de­
tention? 

Mr. SANTARELLI. Probably good cause is a 
better test than reasonable. 

Mr. BAsKm. If at any time he asks for an 
extension, and the judge gives it to him upon 
good cause shown, that request would not 
extend his detention; is that correct? 

Mr. SANTARELLI. I WOUld think that WOUld 
be what we had in mind. 

Mr. BASKIR. Is there any procedure at the 
end of 60 days-Let me ask you this: what is 
the procedure generally that will be fono:ved 
when he is released from jail at the exprra­
tion of 60 days? 

Mr. SANTARELLI. I think we pursued this 
earlier when Mr. Kleindienst was here in the 
beginning, and the simple answer to that is 
that the defendant would be brought back 
to court at that time, at the expiration of his 
60 days, and be in the same posture as a new 
defendant coming before the court for ~he 
first time for consideration under section 
3146 of the bail law. 

Mr. BASKIR. Now, does he have to make a 
motion at the end of 60 days? What act does 
he have to make at the end of 60 days? 

-
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Mr. SANTARELLI. No act, no motions on his 

part. 
Mr. BASKIR. If the Jail records show he 

has been detained and it is the 60th day 
of that detention, he must be picked up 
and returned automatically aa an adminis­
trative matter? 

Mr. SANTARELLI. That is correct, the jail 
would return him to the court. His release 
would occur through the court. 

Mr. BAsKIR. Now, section 3146--which we 
picked up on the discussion WLth the deputy 
before and your remarks just now-section 
3146, 86 amended. would require a Judge to 
review the man's record and determine 
which conditions will MSure his 91ppee.rance 
at tr.ial. That 1s existing lBIW, section 3146, 
subsection (a) ? 

Mr. SANTARELLI. Correct. 
Mr. BASKIR. Section 3146 a.s amended by 

this bill, ill! par:a.gmph (a) , also requires a 
determination of which conditions, other 
than financia.l, WUl BISSure the safety Of ·the 
community under section 3146, subsection 
(a) . This is in the first instance, and this ds 
another determination at the bail hearing. 
As amended by your bill, seotion 3146, su!b­
section (b) would direct rthe judge, in deter­
mining which conditions, if any, will rea­
sonably assure the appearance of the person 
or the safety of the oommun.ity, to review 
certain kinds of evidence. If the judge deter­
mines at this hea.rl.ng that no conditions will 
assure the safety of the community, can the 
judge then go on to section 3146(a.) and 
order a detention heal"lng the second time 
a.round? 

Mr. SANTARELLI. Without additional facts, 
Without additional--

Mr. BAsKm. Let us SBSume that we have 
the same facts adduced a.s at the original 
hearing--

Mr. SANTARELLI. No new fa.cts? 
Mr. BASKIR. No new f'acts, same danger, 

same determina.tion that no conditions will 
reasonably assure the safety of the commu­
nity. Can the judge then order another deten­
tion he9.I'ing? 

Mr. SANTARELLI. No. 
Mr. BAsKm. Can you point dn the bill to 

the provision which says tlhat on the second 
go-around under section 3146, subsection 
(b), when the judge determines th:at there 
are no conditiions which will reasonably as­
sure the safety to the community, he ctannot 
then oall another hearing for detention for 
additional 60-day period. 

Mr. SANTARELLI. The language on piage 7 
which referred to earlier a.t the exp1mtion of 
60 ca.lend!ar days 1s meant to be singular in 
its ~SJppllcation, and--

Mr. BAsKm. Well, at the bottom of page 6 
it says "any person detained shall be treated 
in accordance with section 3146" as it will be 
amended, of course, upon the expiration of 
60 calendar days of detention. When you go 
to section 3146, :as amended, dt seems you 
are back in the original posture. The judge 
determines which conditions other than fi­
nancial will 'Msure the sa.fety Of the com­
munity. Now, you have determined thlat no 
conditions will :assure the safety of the com­
munlity? 

Mr. SANTARELLI. Right. 
Mr. BAsKIR. Then he may order :a new de­

tention hearing. The same evidence may be 
adduced the second time around. To repeat, 
1f the judge determines on the basis Of that 
second ba41 hooring that detention is re­
quired, he may then order 18. second deten­
tion proceeding. I am not sure from the dis­
cussion before the Deputy or from our d:is­
cusslon now, what prevents a second rdde on 
the merry-go-round, to use the term used 
earlier. 

Mr. SANTARELLI. Take a look at page 6 at 
page 6 at the bottom, tany person detallned 
shall be treated in accordance with section 
3146 o! this title. 

Mr. BASKIR. That is right. And section 3146, 
as you would amend it, has an amendment 

to subpiaragraph (a) , which includes the re­
quirement of a determination of the ques­
tion ot da-ngerousness. 

Mr. SANTARELLI. Look on page 3, line 10, 
3146A. Thtat 1s not 3146. 3146--

Mr. BAsKm. It is reenooted, with amend­
ments. 

Mr. SANTARELLI. Continued in the statute 
and will continue to read 3146. 

Mr. BASKm. When I say "A," I am talking 
a~bout subplairagra.ph (a.) and subpara.gra.ph 
(a) as you have recommended it be ~amended. 

Mr. SANTARELLI. Subparagraph (a) and 
subparagraph (b) appear only under the 
large black letters of line 10 of page 3 of 
3146. 

Mr. BASKIR. That is not correct. Let us go 
back again. 

Your bill starts on the first page. Section 
3146 is amended as follows, by inserting the 
words of subsection {a), "or the safety of 
any other person or community." In other 
words, in setting these conditdons you would 
inc'lude consideration of both ftight and 
safety. 

Then you also, on page 2, if you will fol­
low me, you further amend section 3146, in 
subsection (b) , to read as follows, and you 
have certain provisions in there. 

Mr. SANTARELLI. Right, correct. 
Mr. BASKIR. Now, an indiv.idual coming up 

before the judge in the first instance is cov­
ered by section 3146 as you have amended it. 
The first question to determine is whether 
or not there are any conditions of release: 
which will assure return or protect the com­
munity. That is in 3146, subparagraph (a), 
as you have amended it. If he determines 
under sectllon 3146, subparagraph (b), as you 
have amended it, that there are no condi­
tions which will reasonably assure the safety 
of the community, then he moves into new 
section 3146A, which is a preventive deten­
tion section. 

What I am asking you is, if at the end of 
60 days the man is returned under the bill 
and under the law, as you will amend it, can 
he not be moved into another detention 
hearing? You say no, and I would like to 
have for the record your showing where it 
provides that he cannot be subjected to a 
second detention hearing and a second 60-
day detention order. 

Mr. SANTARELLI. As I understand this, Mr. 
Baskir, if you will read on page 3, line 7 
through 9, it indicates that line 10 is to be 
read as a new section following existing 3146 
as amended in the first two and a half pages. 

Mr. BASKIR. I understand that; yes. 
Mr. SANTARELLI. And that when the stat­

ute, when our statute says on page 7, page 6, 
lines 23, 24, that he be ret.urned, that de­
fendant be treated in accordance with 3146, 
we do not mean 3146A where the only au­
thority to enter a detention order exists. 

Mr. BASKIR. Yes. If you will read 3146A, 
your new section, it says whenever judicial 
officer determines that no condition or com­
bination of conditions of release will reason­
ably assure the safety of any other person or 
the community he may then move into a 
detention hearing. 

Mr. SANTARELLI. Right. 
Mr. BAsKm. Let us move back to section 

3146, subparagraph (b), as you have amend­
ed it. It says in determining which conditions 
of release, if any-now, the words, "if any" 
suggest that there may be none--if in 3146 
(b) the judge determines there are none, 
then your new section, 3146A, comes into op­
eration. What I am suggesting is that if un­
der section 3146 the judge determines th~ 
situation is no d11ferent on day 61 than on 
day 1, if the man is just as dangerous a.s 
before and if no conditions will assure the 
continued safety of the community, he is 
then directed by the United States Code as 
you have amended it to turn to section 3146A. 
That says 1f you find no conditions which 
will assure safety you may then go in de­
tention hearing. 

Mr. SANTARELLI. I followed you twice down 
that path, Mr. Baskir. 

Mr. BASKm. What breaks the train in the 
circle? 

Mr. SANTARELLI. No. 1, we don't read it in 
the way in which you do. 

Mr. BASKIR.lt can be read in the way I read 
it even though you disagree. 

Mr. SANTARELLI. That is not the intent of 
the statute, and 1f I am to resort to Mr. 
Kliendienst's language, we would welcome 
an opportunity to make that clear. The !act 
of the matter is when we drafted the pro­
posal and expressed it as I have explained 
on page 6, we did not intend that there 
would be any possib111ty of the court to re­
turn to a detention proceeding after hav­
ing detained the defendant 60 days. 

The commonsense reading and common­
sense explanation of our bill has been to the 
effect that will not be permitted. 

Mr. BAsKm. You know in adversary pro­
ceedings there are no commonsense read­
ings, they are adversary. Is this a reason­
able interpretation of your bill? If it is, 
would you suggest an amendment to make 
sure that on day 61 there can only be--

Mr. SANTARELLI. I do not think it is rea­
sonable, and we would agree to an amend­
ment making it clear. 

Mr. BAsKm. Okay, Fine. 
Now, the list of things that the judge is 

to look at in determining whether or not 
there are any conditions of release is identi­
cal, if I recall, to the list which now exists 
in law, with one exception, and that is "past 
conduct." 

Mr. SANTARELLI. That is correct. 
Mr. BASKm. Character and mental condi­

tion, that may not be in the original law. 
Mr. SANTARELLI. I thought we added an­

other word, too, past conduct and--
Mr. BAsKm. My question really is directed 

to the phrase, "past conduct." 
Mr. SANTARELLI. All right. 
Mr. BAsKm. Now, the existing statute dn•t' 

discuss the record of convictions? 
Mr. SANTARELLI. That 1s correct. 
Mr. BAsKIR. It does discuss record of ap­

pearance before proceedings or ftight, and 
things of tha nature? 

Mr. SANTARELLI. Right. 
Mr. BAsKIR. What is meant by the phrase, 

"past conduct" in addition to the things 
which are a.lready in the law which you 
would restate? 

Mr. SANTARELLI. The plain language of 
what it says, past conduct. 

Mr. BASKm. This is past conduct in addi­
tion to records of convictions? 

Mr. SANTARELLI. That is correct. 
Mr. BASKIR. Does that mean records of ar­

rests? 
Mr. SANTARELLI. That is correct. 
Mr. BASKIR,- Does it mean his reputation 

in the community for being bawdy and bois­
terous? 

Mr. SANTARRELLI. No, I don't think that 
is-

Mr. BASKIR. What does it mean? I don't 
think his reputation for past conduct is 
good. 

Mr. SANTARELLI. Well, you have loaded the 
language. 

Mr. BAsKm. I am sorry. Past conduct as 
you phrase it does not mean only convic­
tions. Does is mean more than record of 
arrest? 

Mr. SANTARELLI. Yes, it means conduct in 
genera.l tha.t can be a.dduced in an eviden­
tiary proceeding in one manner or another. 

Mr. BASKlll.. What kind of conduct other 
than arrest ~records and convictions? 

Mr. SANTARELLI. Any conduct that reflects 
on the likelihood of defenklant's fiight or 
conduct th&Jt reflects on the defendant's like­
lihood of dangerousness to the community. 
That may be conduct, for example, esta.b­
lished by the defendant's wife or mother-in­
law or brother or neighbor coming in and 
saying this guy behaves in the following fash-
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ion: Every Saturday night he is drUlllk: and 
he stalr!ts a. fight, he has a knife, he has cut 
people in the past, but he has never been 
arrested. 

That is the kind of evidence that might be 
valuable, sim.llarly, another person situated 
in the community may say this defendant lis 
frequenJtly ourt of town, he travels a great 
deal, be has fam.lly and rel81tives in other 
parts of the country, he is a. drifter. Past 
conduct of that nature sheds light to the 
court in determining whether he is likely 
to fiee or whether he is likely to be a. danger. 

Mr. BASKIR. When you talk about character, 
that would permit discussions as to the kind 
of person he is over and beyond specific things 
like rurrests or convictions? 

Mr. SANTARELLI. '11haJt is correct. 
Mr. BASKIR. Well, if you W18.Ilt t-o use the 

word "reputaJtion," by cha.racter, by what he 
is thought .to be like in the community, can 
be shown to be 11lre in the community, that 
may show something B~bout what his future 
conduct will be with respect to safety? 

Mr. SANTAR.ELLI. Cha.rooter is already a con­
sideration in the 1966 sot. 

Mr. BASKIR. Burt the fiight with respect to 
danger. 

Mr. SANTARELLI. Character WOuld be con­
Sidered also in the dangerous category. 

Mr. BASKIR. Ol~ay. Fine. 
Now, there Sire a. variety of phrases in sec­

tion 1A. 
Mr. SANTARELLI. Mr. Ba.skir, I might remind! 

you of my time. I a.m 10 minutes past-­
Mr. BASKIR. Where do you have to be and 

when do you have to be there? 
Mr. SANTARELLI. I have to be-I had to be 

on the House side a.t 1 :30. 
Mr. BASKIR. May I extend the same invi:ta­

tion thalt was apparently extended to the 
Deputy Attorney General? 

Mr. SANTARELLI. Mr. Kleindienst? 
Mr. BAsKIR. Perhaps we can continue this 

at the time, not quite so close to lunch. 
Mr. SANTARELLI. Do you have much more? 

What can I anticipate? 
Mr. BASKIR. I am not sure I ha.ve very 

many more, but it seems these have en­
gendered some discussion. 

I was interested in particular the meaning 
of rthe phrase "to the extent practical" with 
respect to confinement in separate fra.cilities. 
Does that turn on the existence of other 
facilities? 

Mr. SANTARELLI. No, what our concern 
was-we know, as a matter of fact, that de­
fendants prior to trial are now detained in 
,flaciUties separate from those defendants 
who are, for example, convicted in the Dis­
trict of Columbia. Those facilities may be 
just different buildings in the same com­
plex, but they are nevertheless separate. 

Our concern was th81t there are oooasions 
when mixes with a convicted person would 
be inevita]:>le, such as in the transportation 
from the ja.il to the court house or the place 
of detention to the court house, such as in 
the cell block behind the courtroom. There 
are times I would think when, because of 
the reality of our criminal justice system, 
it would be impossible to keep the defend­
ants sepamted at every mom.ent, and so that 
we put an escape valve in the st.a.tute to 
allow the execuLtve branch or administrative 
omcials some latitude in their detention of 
the defendant. 

But the clear manifestation of tha.t is that 
he should be kept in separate fa.c1lit1es. 

Mr. BAsKIR. Now, section 3146B discusses 
a number of things applicable to the pel"SSIn 
detained. It says a person who is an addict­
this 1s A, line "e"-may be ordered detained 
in custody under medical supervision. Is 
thaJt medical confinement, would you say, in 
a h.ospi tal? 

Mr. SANTARELLI. No. 
Mr. BASKIR. Does it mean confinement tn 

the jail tfac111ty? 
Mr. SANTARELLI. Either the jaU facUlty or 

detention faciUty, wherever the executive om­
oia.Is decide that .their separa.'ted fa.clHties wm 
be. But under "medical supervision" means 
with e:lOpOSure ·to medical treatment for whwt­
ever manifest81t1ons !the defendant might 
hav.e during that period of pretrial detention, 
withdrwwaa, acute reactions, com.as, and the 
like. 

For the reason that one has to consider 
that at ~the present state of rthe a.l't is such 
th.a.t there can be no meaningf<ul treatment of 
addiction in sudh a short period of rtJ.me, we 
were very careful in analyzing .tbds before we 
submitted tt and checked with experts of all 
kinds on 'the subject of treatment, Sind they 
.aJJ1 assured us no mea.ning!ful treatm.ent pro­
gram could be meaningfully undertaken in 60 
days. 

Mr. BASKIR. The medioal treatment d5 'to as­
sist the individual with wiJthdre.wa.l symp­
toms; is that cor.rect? 

Mr. SANTARELLI. And any Other m.a.rufesta­
tion of addiction he may have that requires 
medioa.l treatment or that ought to have 
med.1c.al treatment. It may be far more than 
wi·thdra.w.al. 

Mr. BASKIR. With respect to the question of 
addiction and the like, one of the offenses 
that will ·trigger roff this detention hea;rlng, 
there is on page 14, line 12, unlawful sale or 
distribution of narcotics as defined in the 
act of Cong·ress. 

One question raised was, does thalt include 
the use of marijuana. 

Mr. SANTARELLI. No, 1Jt does not. For toot 
matter, U does not include use Oif any drug, 
only rate of specified drugs. 

Mr. BASKIR. It does not include tlhe use of 
marihuana? 

Mr. SANTARELLI. That is correct. Marihuana 
is no:t in ·the definition of the act itself. 

Mr. BASKIR. As defined by any act of Con• 
gress as a narcotic or depressant or stimuaanrt; 
drug? 

Mr. SANTARELLI. No. 
Mr. BASKIR. Marihuana is not one of those 

classes, correct? 
Mr. SANTARELLI. No, and may I say I have 

1been asked ·that question, and to clarity it, 
maybe we ought to say so in the statute. Burt 
we did not include marihuana. We didn't add 
1Jt because we thought that definition was 
adequate. We would offer it at ctlhis ;point if it 
would clarify--

Mr. BASKIR. This is the first instance this 
particular b111 has undergone this kind of 
study, and it may very !Well require a certa.in 
amount--! am sorry, it may very well require 
some markup, and that is the purpose of this 
little session at the moment. 

Mr. SANTARELLI. I would hope it would have 
some markup. 

·Mr. BASKIR. I! an individual is charged 
with a felony as you have listed it -on page 
14 in the list of crimes and through new 
investigation the prosecutor's omce decides 
that he should be charged with a. different 
crime, not one of those listed, but equally 
serious, what would be the procedure? What 
would be the conditions of that decision? 

Mr. SANTARELLI. After he had been de­
tained? 

Mr. BASKIR. Yes, sir. 
Mr. SANTARELLI. We provide in here that 

the court-page 7, please, lines four a.nd 
five-whenever judicial officer finds tha.t sub­
sequent events have eliminated the basis of 
such detention, it would permit the court-

Mr. BASKIR. Is this automatic procedure? 
What I am saying is, what are the mechanics? 

Mr. SANTARELLI. l •t could be. we didn't spe­
cify mechanics. The bill authorizes the judge 
on his own to terminate detention. 

CMr. BASKIR. How is that generated, obli­
gated on the part of the prosecution, motion 
by defendant-how does it ha:ppen? 

Mr. SANTARELLI. We did not spell out the 
machinery in the statute, as most ot the 
machinery for the adininistration of justice 
is not spelled out in the statute. Presumably 
the court on its own could do so as clearly 

the indication of that language, presumably 
·a prosecutor who is an otllcer of t:he court 
and representative of society, and certainly 
the Department of Justice, would be com­
pelled in his obligation to inform the court 
of a.ny change in the charge, or the defendant 
on his own could certainly call that to the 
attention of the court. 

All those alternatives are left open. 
Mr. BASKIR. On page three, line one, it says 

the person detained shall be afforded reason­
able opportunity for private consultation 
with counsel. 

Mr. SANTARELLI. Yes. 
•Mr. ·BASKIR. Is reasonable opportunity-is 

this a determination by the judge or by the 
detention fa.c1lity authorities? 

Mr. SANTARELLI. We didn't specify that 'be­
cause we would allow either to do so. 

Mr. BASKIR. If the detention authorities de­
cided it was not reasonable cause, then the 
attorneys appear and--

Mr. SANTARELLI. Then the court should 
certainly--

MI-. BASKIR. Then you would rely on appli­
cation of the court to see-

Mr. SANTARELLI. Correct. Of a most infor­
mal nature, too. We left that wide open. 

Mr. BASKIR. It is not speclfied. I assumed 
reasonlable interpretation would be inform.al. 

Mr. SANTARELLI. We didn't waillt to lock f.t 
up. I! we locked it up wi'th the judge then 
there would be no availa.bility for correc­
tional institutions to exerclse their own Wise 
discretion. On the other hand, 1f the correc­
tional institution is unwise in its lak:k of 
discretion, the court can order itt. 

Mr. BASKIR. Now, that paragraph ·goes on 
to say: 

"And for good cause sha:ll 'be released in 
the custody of marshal or some other per­
son." 

Mr. SANTARELLI. Correot. 
Mr. BAsKIR. Now, here is a rele81Se where 

the release 1s not at the &uthority or discre­
tion of the detention authorities, it must be 
before a judge? 

•Mr. SANTARELLI. That 1s correct. 
Mr. BASKIR. What would ·be required to be 

shown to the judge in order to secure re­
lease? 

Mr. SANTARELLI. Whatever is good cause. 
Mr. BASKIR. Would this be an la.dversary 

proceeding? 
Mr. SANTARELLI. They are not as a rua.e now, 

nor under tthis bill, will they generally be 
advemacy proceedings. 

Mr. BAsKIR. What I am asking is a ques­
tion that has been asked-if lthe defendant's 
counsel comes Sind says, I need the defendant 
because I have to bring him over to Joe's Bar 
and Grill to identify some witnesses, and 1f 
it is an s'Clversa.ry proceeding or the prosecu­
tion is available, the prosecution will find 
out wh.&t they intend to do in the way of 
defense, 

How oould you solve that prob'lem? 
Mr. SANTAREI.LI. I think you have made an 

uDT~n81ble assumption. 
Mr. BASKIR. It is not a position of opposing, 

it is a ma'tter of showing good cause to the 
judge. Does ithe prosecution get to see what 
the good cause iS? 

Mr. SANTARELLI. We have not specified that 
it must. We have left--

Mr. BASKIR. There you run to a danger­
however large or small~! good cause 'being 
for the preparation of defense, and the pros­
ecution finding, because he 1s there, tbecause 
he is asked Ito 'be there or because he oppbses 
release or because he sees the papers lin the 
fi:le, what the defendant was going to do dur­
ing his release period. 

Mr. SANTARELLI. That presumes rthat on the 
part of the prosecutor, and I don't rtlh1nk we 
can presume---

Mr. BASKIR. Was the intention of the •bUl 
not to have the prosecutor either know of or 
oppose SlppHcation of good cause? 

Mr. SANTARELLI. No, the intention of the 
bill is Ito leave such matters to the sound 
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discretion of the administration of justice, 
as worked out between courts and their offi­
cers, defense lawyers and prosecutors. 

Mr. BAsKm. Et is 1mpossi1ble in application 
for good cause proceeding, I assume, for the 
prosecutor to decide this man is using--

Mr. SANTARELLI. It is possible for the prose­
cutor ·to say anyrthing he wants to, that "the 
sun is coming up in the north tomorrow, 
your honor." 

Mr. BAsKm. Would that be a reasonable 
thing to oppose release on the grounds there 
is no good cause? 

Mr. SANTARELLI. It might be reasonable for 
the prosecution to make whatever allegrution 
or presentation to the court it wishes to. If 
you will allow--

Mr. BAsKm. It is not unreasonable for the 
prosecution--

Mr. SANTARELLI. If you will allow me to 
finish, Mr. Baskir, my answer-it is not un­
reasonable for the prosecution rto make whast­
ever allegation he chooses to consistent witl;l 
his ethical duties and responsibilities as a 
representrutive of the executive branch and 
the people. 

It is the function of lthe courts to pass 
judgment upon what is good cause. It is the 
function of the judge to determine whether 
the prosecutor's allegations that the defend­
ant should not be released amount rto suffi­
cient persuasion that the defendant has not 
shown good cause to be released. 

Mr. BASKm. Let us return to the start of 
this question. My question is meant to de­
ttermine what the intent of the legisl·ation is. 
The question has been raised in hearings 
that the requirements of showing good cause 
for release for the purpose of preparing de­
fense enaJbles the prosecution to get an idea 
of what the man intends to use for his 
defense. 

Now, what I am asking you is, does the 
bill permit it? If the bill permits irt, but it 
should not, is it the intent of the bill that 
the prosecution sh'Ould not know? 

Mr. SANTARELLI. That cannot be answered 
in the abstract. 

Mr. BASKIR. It is a question raised. Is it a 
true saying that the bill as interpreted per­
mits the defense to be disclosed to the pros­
ecution-would it be unreasonable? 

Mr. SANTARELLI. I think it would be unrea­
sonable. 

Mr. BAsKm. Is it an unreasonable interpre­
tation of the statute? 

Mr. SANTARELLI. I think it would be unrea­
sonable. 

Mr. BASKIR. In other words, it is not the 
intent of the legislation to permit the prose­
cution to discover what good cause is if good 
cause has to do with the preparation of de­
fense, because you do not intend the prose­
cution to know what the man is doing in 
the way of preparation of defense? 

Mr. SANTARELLI. I t h ink that stretches the 
point, Mr. Baskir. 

Mr. BASKIR. I asked the question. I am 
trying to get an answer. 

Mr. SANTARELLI. I have answered it as many 
ways as I can. There is nothing new here. 
Defendant s presently make such requests for 
temporary release and prosecutors respond. 
No abuse is presently cited in this regard. 

Mr. BASKER. The answer is, i t is left 1Jo the 
discretion of the reasonable decision of the 
judge? 

Mr. SANTARELLI. That iS correct. 
Mr. BASKIR. It is possible for the prosecu­

tion to discover, it would not be unreason­
able for a judge to let a prosecution discover? 

Mr. SANTARELLI. I do not know what would 
be reasonable or unreasonable for a. court in 
the abstract. 

Mr. BASKIR. Is it your intent that it be un­
reasonable? What does t he bill intend? Does 
the bill intend that the judge does want it 
or didn't you want it under your legislation, 
or do you leave it up to t-he judge and if the 
judge determines it is reasqnable you are 
satisfied with that determination? 

Mr. SANTARELLI. I believe the court, in the 
exercise of its wisdom, can judge what rea­
sonable information the prosecutor needs to 
know to make whatever response the prose­
cutor needs to respond to the request for 
release. 

Mr. BASKIR. And the intention of the legis­
lation goes along with that decision? 

Mr. SANTARELLI. That is right. 
Mr. BAsKm. No money bond is permitted 

under your bill for the purpose of assuring 
the safety of another person or the com­
munity? 

Mr. SANTARELLI. That is correct. 
Mr. BAsKm. This is on page 2, starting line 

1. Is money bond still permitted in our bill 
on the grounds of flight as it is on existing 
law? 

Mr. SANTARELLI. Yes. 
Mr. BASKIR. Is it possible for a judge to 

determine that detention cannot be justified 
in the provisions of our bill or would not be 
upheld upon review because you cannot show 
the man is dangerous, but the detention is 
necessary nevertheless? 

Mr. SANTARELLI. Necessary for what, flight 
or dangerousness? 

Mr. BASKm. Dangerousness, and so he can, 
as under existing law, impose a high money 
bond and say this is not for dangerousness 
because we have no detention here, this is for 
fl.igh t, nevertheless the man would be de­
tained .because he cannot r·aise it. Is that 
possible under your legislation? 

Mr. SANTARELLI. Abuse is always possible. 
Mr. BAsKm. Is that existing practice? 
Mr. SANTARELLI. It seems to ·be the existing 

practice. 
Mr. BAsKm. This is what the Deputy meant 

by the hypocrisy situation? 
Mr. SA.NTARELLI. That is correct. 
Mr. BAsKm. And this hypocritical operation 

can still go on under the bill as you would 
amend it? 

Mr. SANTARELLI. Hypocrisy by courts may 
go on no matter what statutes we pass. What 
we have done is give the courts an alternative 
to make a dishonest practice an honest prac­
tice, open and reviewable. 

Mr. BASKIR. You can eliminate that by pro­
hibiting money bond not only for danger but 
flight as well . That would-is that possible? 
You didn't, but that is possible? 

Mr. SANTARELLI. Anything is possible, Mr. 
Baskir. We did not do that because it is the 
overwhelming opinion of people that we con­
tacted, including Members of Congress who 
were not of our party, and people who have 
subsequently spoken with us at hearings in 
the House, that money bond continues to 
have a value under general suretyship con­
cepts, under the theory for assuring specific 
performance; namely, return for trial. 

Mr. BAsKm. Now, would you object--! will 
drop that. 

At any rate-
Mr. SANTARELLI. Let me add for the record 

specific materials Mr. Kleindienst intended 
to submit. They consist of three ca~es in 
which the courts of different jurisdictions 
have expressed opinions that we think are 
relevant to a consideration of this issue of 
bail reform and pretrial detention. 

Mr. BAsKm. The chairman has asked me to 
adjourn these hearings until tomorrow morn­
ing at 10:30 at room 2228. 

(Whereupon, at 2 p.m., the subcommittee 
adjourned, to reconvene at 10:30 a.m., on 
Thursday, June 18, 1970, in room 2228.) 

Mr. PROUTY. Mr. President, I yield 
back the remainder of my time. 

Mr. TYDINGS. Mr. President, how 
much time remains? 

The PRESIDING OFFICER. The 
Senator from Maryland has 25 minutes 
remaining. The Senator from North 
Carolina has 21 minutes remaining. 

Mr. TYDINGS. Mr. President, I yield 
15 minutes to the distinguished senior 
Senator from Montana. 

The PRESIDING OFFICER. The 
Senator from Montana is recognized for 
1.5 minutes. 

Mr. MANSFIELD. Mr. President, on a 
number of occasions the President of the 
United States referred to the fact that 
he had yet to receive one of his major 
recommendations on crime legislation 
covering the District of Columbia. The 
President was correct. 

After today it is my hope that that 
statement will no longer be correct. If 
this conference report is agreed to it 
will be the first comprehensive measure 
dealing with crime in the District of 
Columbia placed on his desk. I hope 
it is signed most expeditiously. 

Much has been said about the con­
stitutional rights of individuals; much 
has been said about how we ought to 
consider the constitutional rights of so­
ciety as a whole. 

But there are many who ask about 
the constitutional rights of the raped. 
About the robbed. And what about the 
constitutional rights of the maimed? 
And the murdered? Or do they have any 
rights? 

Mr. President, I know it is funda­
mental that an individual be presumed 
innocent until proven guilty. And I 
know that this is a most serious measure 
before us. Not being a lawYer, perhaps 
I am unable to distinguish fine constitu­
tional points. But I have endeavored 
with all of my ability to face these con­
stitutional points fairly and honestly and 
to decide them accordingly. If I am 
wrong in my decisions regarding this 
conference report no one is to blame but 
myself. In any case as on all issues of 
constitutionality the matter will be taken 
to the courts and a dedsion will be 
rendered accordingly. 

Mr. President, there is much to be said 
in favor of the pending anticrime meas­
ure. No one, for example, has disputed 
the merit of the greater share of the law 
enforcement tools it provides. Revamp­
ing many parts of the local criminal code, 
the creation of a public defender agency, 
an enlarged District of Columbia bail 
agency, an expanded and more efficient 
Court system, are just a few of the fea­
tures that hopefully will restore needed 
confidence in the crime-fighting capaci­
ties of the Nation's Capital. 

Of course-as I have implied already­
the measure is not without controversy. 
And the expressions, no-knock and pre­
trial detention characterize what most 
of that controversy has been all about. 
Nor can these provisions be treated light­
ly. If they are in fact unconstitutional­
as is said by some--then eventually they 
will receive the same fate accorded any 
other law enacted by Congress that has 
similarly been ruled to fall outside the 
limits of the Constitution. They will be 
struck down by the high court. In the 
circumstances and to ruvoid such an a-d­
verse ruling by the Court, these provi­
sions and the others similarly attacked 
deserve the Senate's and each Senator's 
most serious attention. 

From a constitutional standpoint, the 
provision that appears most troubles1:>me 
to me deals with the incarceration of 
criminal defendants before trial. 

Recently, along with what was con­
tained in the debate and the report, I 
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reviewed an article on this subject ap~ 
pearing in the Georgetown University 
Law Journal. Its author is Mr. J. Patrick 
Hickey, a member of the bar of the Dis­
trict of Columbia. In it the whole ques­
tion of so-called pretrial detention is ex­
amined with the closest scrutiny. The 
many questions about permitting such a 
procedure are discussed with a great deal 
of understanding. As an alternative to 
detention, the author clearly would pre­
fer a procedure that would provide any 
defendant posing a high risk of crime on 
bail, a trial that would take pla.ce far 
more expeditiously than is obtainable in 
today's clogged courts. By adopting the 
expeditious trial procedure, it is sug­
gested, the whole matter of preventive 
detention may be avoided since the ac­
cused will have had his trial presumably 
before he is able to commit any crime 
while free on bail. I ask unanimous con­
sent, Mr. President, that this very fine 
article be printed in the RECORD at the 
conclusion of my remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

<See exhibit 1.) 
Mr. MANSFIELD. Mr. President, un­

fortunately, may I say, we are not today 
faced with a choice of alternatives. We 
must consider whether on balance the 
Constitution would allow what is termed 
the "pretrial detention" section of this 
particular bill. I am not a lawyer and 
there is no need to conceal the fact that 
I approach the resolution of close legal 
and constitutional questions with some 
hesitancy. As I said, I have read a great 
deal and what has most impressed me 
in reviewing this particular provision in 
this measure is the fact that there do 
appear to be sufficient safeguards. 

For example, there is a guarantee of 
a due process hearing, a guarantee of 
right to counsel, a preliminary determi­
nation, the availability of an appeal with 
dispatch from any adverse ruling and 
an expedited trial provision which would 
provide that the defendant, if so de­
tained under this provision, would have 
to be tried within 60 days. With these 
safeguards-and I may be wrong-! feel 
that any constitutional impediments of 
this provision have been overcome. 

As for the no-knock provision of the 
bill, it seems clear to me that what the 
conferees have here achieved is a codi­
fication of what is recognized as exist­
ing law in many parts of this country. 
Further, it is a procedure that has been 
upheld by the Supreme Court in the case 
of Ker against California as being com­
pletely compatible with the fourth 
amendment. In all, about 30 States have 
provided such no-knock authority. It is 
available in my own State of Montana. 

I am going to support this conference 
report. I am going to support it because 
upon examination, I am convinced that 
the provisions that have been here chal­
lenged have been safeguarded to the ex­
tent that they are not, in fact, consti­
tutionally impaired. I am going to sup-
port it as well because the drastically 
rising crime rate, Mr. President, has 
been documented time and time again. 
To say it bluntly: crime stalks the streets 
of this Capital and it is imperative that 

every effort be employed to reduce its 
tragic consequences. 

In this Chamber day in and day out 
we have talked a good deal about Dis­
trict crime. We have passed a great 
number of crime proposals. So it is about 
time that we put together a package that 
can be sent to the President and again 
demonstrate that on this issue, the rec­
ord of this body is outstanding. 

Certainly the bill before us does not 
represent a panacea for crime in the 
District of Columbia. But it does offer 
an approach that says to the criminal 
in terms that are clear and simple that 
this Nation and ·this city have committed 
themselves to an all-out fight against 
crime in any shape or form. In many 
ways this pending measure complements 
the Omnibus Crime Control and Safe 
Streets Act of 1968. There, the Congress 
began its all-out effort to assist local law 
enforcement agencies in the fight. The 
tools requested were granted. More are 
provided by the pending mea:sure and 
more still remain to be provided. Surely 
we can provide more funds to localities 
to help them carry on more effectively 
the fight against crime. And we can 
make more of an effort and devote more 
of our resources to roo•ting out the causes 
of crime--a matter that has hardly been 
touched. Even further, we can enact the 
broad reforms that are so vitally needed 
in our prisons-institutions which serve 
today largely as criminal breeding 
grounds. 

I must say, that I noted with some 
sense of pride the provision of this bill 
that would impose mandatory sentences 
in the case of those who choose to use 
a gun when committing acts of crime 
and violence. Patterned after the Mans­
field gun-crime bill which passed the 
Senate last November 19, this provision 
would make the offender serve a separate 
and additional sentence for the mere 
act of using a gun. I am delighted that 
the conferees accepted this provision. I 
believe it will serve to deter the commis­
sion of gun crimes. 

Before yielding the floor, I would only 
add that it would be helpful at this time 
to again set fo11th the Senate's outstand­
ing record on anticrime proposals. The 
Senate has now passed all major crime 
proposals requested and supported by the 
administration with a single major ex­
ception and two minor exceptions which 
will be considered this session without 
fail. The major exception is the proposal 
that would extend the preventive deten­
tion procedure to all Federal courts-not 
just to the District of Columbia. With 
certain individual items combined into 
major bills, the list of these proposals­
including the District of Columbia pro­
posals-reads as follows: 

Goldwater-Mansfield Anti-Obscene Mail 
amendment to the Postal Reform Act (H.R. 
17923); 

Organized Crime Control (S. 30); 
Drug Bill (S. 2637, S. 3246). 
District of Columbia Court Reorganiza­

tion (S. 2601); 
Public Defender, Distrtct of Columbia (S. 

2602); 
Criminal Law Revision, District of Colum­

bia (S. 2869 ) ; 
Juvenile Code, revision (S. 2981); 

Omnibus Judgeship bill (S. 952); 
Federal Immunity of Witnesses (S. 2122); 
Sources oj Evidence (S. 2292); 
Corrupt Organizations Act (S. 1861); 
Criminal Justice Act amendments (S. 

1461); 
Illegal Gambling Control (S. 2022); 
Increase Penalties, Sherman Antitrust Act 

(S. 3036, Senate passage expected this ses­
sion); 

Wagering Tax Am-endments (8. 1623, Sen­
ate passage expected this session) . 

Mr. President, I urge as strongly as 
possible that the Senate complete action 
on this particular conference report, that 
the conference report be agreed to and 
that it be sent to the President. I hope 
this marks only the precursor of other 
major steps that will be taken; a pre­
cursor of other conference reports which 
will be forthcoming on this vital ques­
tion in this session. 

EXHIBIT 1 
PREVENTIVE DETENTION 

(By Patrick Hickey•) 
The idea that persons accused of crime 

should be at liberty until a judicial deter­
mination of guilt has its roots deep in the 
history of •the English common law.1 Freedom, 
however, was conditioned by requiring that 
bail be posted in order to guarantee the 
accused's presence at trial:2 In the United 
States, the Judiciary Act of 1789 affirmed this 
right to pretrial release on ban,a and the 
rationale for withholding the right to capital 
cases was that no bail would be adequate to 
insure the accused would appear at trial.• 
Furthermore, within days of the Judiciary 
Act's passage, Congress proposed the eighth 
amendment with its prohibition against ex­
cessive bail.5 This guarantee has been inter­
preted to mean that bail not "reasonably 
calculated" to secure the appearance of an 
accused is by the fact alone "excessive" with­
in the meaning of the amendment.6 

AI though the role of bail in the criminal 
justice system seems clearly established as a 
deterrent to the flight of an accused, it is 
equally clear that bail was and is used fre­
quently to meet another assumed need of the 
system-protection of the community from 
a defendant during the time it takes the 
system to operate. This use of bail has been 
implemented tacitly through the disin­
genuous device of requiring money •bail in an 
amount beyond the means of the accused,7 
on the ground that a high risk of flight 
demands such an amount.8 With the defend­
ant's incarceration thereby assured, both the 
presence of a "subject" upon which the crim­
inal system can operate and the interim 
safety of the community from further crim­
inal acts by that particular defendant are 
guaranteed. 

In recent years, the risk of flight has ceased 
to furnish a realistic justification for most 
pretrial incarceration, having fallen victim 
to gradual changes in society, indisputable 
facts obtained in experimental programs, 
and the revolutionary Bail Reform Act of 
1966.11 Persons intimately involved with the 
operation of the criminal justice system be­
came aware that even in a substantial 
amount, a surety bond affords a defendant 
scant motivation to appear, since it is nearly 
always posted by a professional bondsman 
whose fe~efendant's only personal invest­
ment--is not returned, regardless of whether 
the defendant appears or :flees.1° Furthermore, 
instances of successful flight to avoid prose­
cution have become less conunon with im-
provements in law enforcement, communica­
tions, and identification techniques and 
facil1t1es.u Additonally, studies· conducted by 

Footnotes at end of article. 
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the Manhattan Bail Project u and by the 
District of Columbia Bail Project 13 have effec­
tively demonstrated that the chance of flight 
is a tolerable risk. With speedy verification 
of certain basic facts about an accused,1' rea­
sonable assurance that he will appear at trial 
can be obtained by requiring in some cases 
nothing more than his personal bond to do 
so. As the cry for reform of the bail system 
became more strident, Congress' concern 
heightened, culminating in passage of the 
Bail Reform Act of 1966. 

Nevertheless, efforts to deal with the prob­
lems of the bail system were undertaken in 
light of its traditional Iunction- prevention 
of flight. No substantial attempts were made 
in either the Manhattan or District of Co­
lumbia experiments to evaluate the likeli­
hood of additional crimes being committed 
by persons free on pretrial release.,_5 Moreover, 
while Congress recognized that pretrial de­
tention in order to prevent a person from 
committing crime while on bail was not un­
related to the topic of bail reform, it expressly 
disclaimed a.ny attempt to deal with the mat­
ter in the Bail Reform Act of 1966.18 

The time for facing this question, however, 
apparen tly has arrived. In early 1969, hearings 
were held before the Subcommittee on Con­
stitutional Rights of the Senate Judiciary 
Commitltee 17 and in October 1969, before a 
House Judiciary subcommittee lB •to consider 
proposed amendments to the Bail Reform Act. 
Meanwhile, the Administ ration has endorsed 
prevent ive detention and introduced in both 
Houses legislation embodying the concept.u 
Because of t he currently instense interest in 
the issues of "crime on bail" and "preventive 
detention," 20 this article attempts .to treat in 
detail certain basic aspects of these issues 
and to evaluate some of the legislation pend­
ing before Congress in light of that treat­
ment. Specifically, inquiry is made into (1) 
whether crime on bail should be treated as 
a separate type of crime; (2) the proper 
definition, incidence of occurrence, and pre­
dictablllty of crime on ·bail; and (3) the 
appropriateness of preventive detension as 
a means to combat crime on bail.21 

ARREST AS A SEGREGAT~G PR~CIPLE 

In an effort to combat a spiraling rate of 
crime, both the Government and interested 
citizens have assumed that offenses com­
mitted by persons on bail constitute a sepa­
rate class of crime with attendant peculiari­
ties ca.lling for special remedial measures. In 
the context of preventive detention, arrest 
serves as the identifying characteristic com­
mon to all crime on bail. Thus, the initial 
issue must be whether the occurrence of an 
arrest should be one decisive factor in de­
termining whether preventive detention may 
be imposed. 

Under the Administration's preventive 
detention scheme, the occurrence of an ar­
rest has both legal and factual significance.:!:! 
Legally, arrest is the crux of the proposal, 
since it is the only factor with legal signifi­
cance separating those persons to whom 
preventive detention may be applied from 
other persons at least equally dangerous to 
the community or from the most law-abid­
ing citizens, who e.re not subject to the de­
tention procedure.23 Factually, it is . signifi­
cant because it 1s used to establish a past 
act from which to predict a future crime. 

The significance of arrest 
Legal Signiftcance.-Traditionally, the 

legal purpose of arrest has been to bring an 
accused into the criminal justice system in 
order to answer the charges preferred against 
him.~ To achieve this end, taking the sub­
ject into custody generally has been thought 
necessary.26 Because an arrest involves at 
least a temporary restraint on one's Uberty llll 
and because innocent people sometimes are 
arrested, it is necessary to determine whether 
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arrest is a sound jurisdictional basis for a 
system of preventive detention. The need to 
make such a determination, however, does 
not imply that the legal relationship be­
tween the State and one of its citizens is not 
changed by the _occurrence of an arrest. In­
deed, the legal consequences flowing from 
an arrest are already substantial and even 
when the person arrested is ultimately ac­
quitted, may have a disastrous impact upon 
his life. A citizen may be seized with such 
reasonable force as is necessary to effectuate 
the arrest 27 and if he flees, may even be 
"executed" by the arresting officer, whether 
suspected of a capital offense or not.l!8 He 
also receives an arrest record 29 and may be 
fingerprinted and photographed,so the re­
sults of which remain indefinitely in the 
police files.31 He therefore suffers the accom­
panying and not insubstantial risk that his 
"mugshot" will be shown to future victims 
of crime as a possible culprit.a2 He likewise 
may be searched by the police :;a and required 
to submit to various identification proce­
dures.M Furthermore, the practical prejudice 
which may flow from an arrest, although not 
a legal consequence, cannot be :ignored.so 

The substantial protections with which 
the law ha-s attempted to circumscribe the 
arrest power bear witness to its potentially 
ruinous effects on the lives of citizens sub­
jected to its use. iAn arrest can be made only 
when there is probable cause to believe that 
a felony has been committed sa or when a 
misdemeanor has been committed in the 
presence of the arresting officer.:rz When prior 
judicial authorization is practical, it is 
strongly encouraged,38 and a prompt present­
ment before a committing magistrate, to de­
termine if there is in fact probable cause to 
warrant further proceedings, is required.39 
Moreover, a person is permitted to resist a.n 
1lleg.al arrest, and the officer atJtempting to 
carry it out does so at his peril.~ 

To further det.er illegal arrests, the use of 
even the most trustworthy evidence of guilt, 
if obtained as a result of such an arrest, is 
denied to the prosecution, although ac­
quittal of an obviously guilty defendant may 
result.n Even if an arrest is technically legal, 
the existence of an improper motive on the 
part of the arresting officer Will result in 
the exclusion of evidence so obtained.42 

Thus, although interference with a citi­
zen's liberty is tolerated, every effort is made 
to minimize it, and even limited restrictions 
on freedom of movement must be supported 
by a strong showing of need . .a The need to 
determine, through a criminal trial, whether 
laws have been violated justlfies this inter­
ference, and once guilt has been established, 
punishment of the offender and prevention 
of futur-e crimes may also warrant depriva­
tion of liberty. If a principle can be drawn 
from the historical development of the ar­
rest power and the present structure of the 
criminal justice system, it is that the right 
to liberty must be removed by a finding of 
guilt before society wlll accept incarceration 
of a citizen, presumably capable of respond­
ing to the law's commands, to prevent future 
crimes." 

There are, of course, many instances in 
which confinement may follow an arrest 
without a subsequent trial . Some obvious 
examples include detention of persoll$ incom­
petent to stand trlal,'5 commitment under 
some sexual psychopath ,., and hospitalization 
of the mentally ill statutes,47 and confinement 
upon being found not guilty lby ;reason o! 
insanity." The mental Condition of such per­
sons makes it unfair to adjudge them crimi­
nals, but society ~quires protection from 
their potential future acts. An equally impor­
tant goal of such confinement, however, as 
the cases involving the "right ·to treatment" 
make clear, is therapy.'8 The arrests of such 
persons, although frequenty the first step 
in the colllflnemenot process, is illegally im.rila­
tel'lia.l as a basis for that confinement and 
does not justtfy a curtailment of protective 

procedures. As one court has held, "[t]he 
procedure for committing an accused by un­
convicted felon [to a menta.i institution] 
should contain safeguards at least equivalent 
t o those provided in the procedures for civil 
commitment ." 50 Even during the customary 
60-day period for a competency examination 
in the District of Oolumbia,lll the court of 
appeals has directed that the examination 
be conducted on an outpatient basis, unless 
the hospital makes a showing that inpatient 
observation is necessa.ry.62 Likewise, a men­
tally competent person may be confined for 
a lengthy period without conviction by set­
ting unattainable pretrial release condlitons 
or, in capital cases, ·by denying release alto­
get her. In these oases the ostensible purpose 
of such detention is to insure the presenr.~ 
of defendant at trial.53 

Thus, preventive detention, in its adop­
tion of the arrest as the segregating juridical 
prin-ciple, breaks new ground in two areas: 
the purpose of the confinement is netther 
therapeutic nor necessary to the operation 
of the criminal justice system.~ and the 
persons to be subjected to it su:fier from no 
mental abnormaltty that would distinguish 
them from other citizens.155 While the novelty 
of the principle does not make it per se 
undesirable, claims of its proponents that 
preventive detention has am. honorable an­
cestry under our law 58 are at best inaccurate. 

Factual Significance.-The arrest of a citi­
zen may also have a factual significance, 
which increases with the tendency of the 
public and some officials associated with the 
cr1minal justice system to equate arrest with 
the commission of the acts charged.157 Al­
thoug)l many of the protective rules sur­
rounding the exeroise of the arrest power 
operate to strengthen the factual validity of 
an arrest,58 it is important to recognize that 
such rules are not intended to establish facts 
as a predicate for punishment. 

Quite obviously, the reason for this is that 
am. aJil'est is not currently viewed as a final 
factual determination that the person ar­
rested committed the offense charged. Such 
a finding of guilt is left -to ensuing stages of 
the criminal justice system, specifically to 
·the criminal trial, at which the facts are de­
termined by L jury of citizens and the law by 
an independen•t judge. Even with .the myriad 
procedural rights afforded a defend81I1Jt as 
he moves through the criminal process, sufli­
cient doubt remains that a substantial pro­
gram of appellate and collateral remedies is 
maintained in order to confirm. the accuracy 
and fairness of .the procedures utllized. At 
present, there is no available data to estab­
lish with any degree of certainty whether or 
not most arrests are proper.119 Nevertheless, 
although not admitted by its advocates, leg­
islation embodying the concept of preventLve 
detention would make arrest a critical fac­
tual stage in lilhe process of determining 
whether to impose such detention. 

The factual significance of arrest in a 
scheme of prevellltive detention seems to be 
its value in predicting future harmful con­
duct. Specifically, the occurrence of an -arrest 
constitUJtes some evidence that the a.ocused 
did a particular act in violation of the law, 
am.d since he did it on one ~casion, he may 
do it again.80 Admittedly, prevenltive deten­
tion proposals do not limit the basis of this 
prediction to the factl.ull probability "estab­
lished" by an 81l'l'est. A finding must also be 
made that no conditions of release will ade-
quately assure the safety of the community.61 
It is hard to discern in this finding, however, 
anything more than a judge's guess that a 
pal'lticular defendant will commit another 
prohtblted. act 1n the tuture.ll'l In some pro­
posed detention clMSeS there is the further 
requirement o! a prior conviction for a slmi­
lar crime,ea thus suggesting that a similar 
earlier aot provides additional support for the 
prediction of future acts. 

Also required in order to detain certain 
classes of an-ested. persons is a finding !that 
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"there is a substantial probability that the 
person oommitted the offense for which he is 
present before ,the judicial officer." M One 
reason for this requiremerut is that it serves 
as an added check on the validity of an ar­
rest.-another screening process to rectify 
police errors. As a predictive basis, however, 
it is not at aJ.l clear that the most recent 
.aet is so significant that lit should be singled 
out for searching inquiry.65 Notwithstanding, 
the Attorney General has explained that this 
finding is "critical" not only as the "best 
possi'ble evidence" of future dangerousness,66 

but also rto insme that persons detained are 
those likely to be convicted.67 The distressing 
inference from the latter rationale is that 
since only crimlnals would be subjected to 
preventive detention, the inequities a,nd 
vagaries of the prediction are less impo:t~tant. 

Arrest as an indicator of guilt 
As is apparent, the use of an arrest as a 

critical factor in a preventive detention sys­
tem raises several substantial questions; one 
<>f these is the extent to which an arrest for 
a particular crime indicates that the person 
arrested ootually committed that crime. In 
this regard, availa,ble information casts sub­
stantial doubt on the validity of equating an 
arrest for a crime with proof that the crime 
was committed. For example, a major re­
duction in the number of persons retained in 
t he Cl'limina.l justice system occurs as charges 
are processed through the various stages from 
arrest to trial. The President's Crime Com­
mi.ssion noted 467,000 arrests for serious 
crimes in 1965, but only 160,000 convictions 
for such offenses.68 While there are many fac­
tors contributing to this reduction, including 
prosecutorial discertion, inadequate man­
power to investigate and prosecute cases, and 
plea barga ining, it is a reasonable assump­
tion tha,t a substantial portion of the original 
arrests were in fact erroneous. If this is not 
the case, it might be better to inquire why 
so many are escaping justice after being 
brought into the system. Even when con­
victions for lesser offenses .are taken into 
consideration, there is a marked disparity 
between the number of arrests and the num­
ber of subsequent convictions. Thus, only 
33 percent of the arrests for burglary in 1965 
resulted in a conviction of either the crime 
charged or a lesser offense; 09 for hOmicide 
charges, the figure was only 39 percent.70 

Moreover, the group of persons charged by 
t he prosecutor consisted of approximately 
70 to 80 percent of those ar.rested, and the 
conviction rate of those charged varied from 
less than 30 percent to greater than 60 per­
cent.n Similarly, the D.C. Crime Commission 
reported that of 6,2'66 adult felony arrests 
in 1965, only 981 convictions were secured in 
the district court.72 Even if one assumes that 
the felony cases then pending would aJ.l re­
sult in convictions, the total ( 1221) con­
stitutes less than 20 percent of the total 
number of adult felony arrests.7a 

In addition, policemen are recognized to be 
under some pressure to "clear" offenses by 
means of arrests.74 Moreover, the excitement 
and tension of the situations in which police­
men frequently must operate, a.s well a.s the 
need for quick action, are hardly conducive 
to accurate fact-finding.75 Under such cir­
cumstances, it would seem undesirable to 
place the added burden upon police officers 
that they treat the arrest of a citizen as a 
factual determination of guilt.78 Moreover, 
arrests at times are made without regard to 
law violation, such as for "<Cooling-off" a po­
tentially explosive situation, the safety of the 
arrested person himself, and the quick estab­
lishment of innocence by a lineup or other 
identification procedure.77 Although im­
precise, these statistics and considerations, 
without more, make reliance upon an arrest 
as the basis !or establishing a reasonable cer­
titude of gullt extremely questionable. 
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CRIME ON BAIL 

Since the notion of preventive detention 
involves a substantial deviation from the 
usual processes of the criminal justice sys­
tem, two interrelated premises must be clear­
ly established before deciding that the devia­
tion is warranted: (1) that the amount of 
crime on bail requires special measures of 
this nature; and (2) that the potential bail 
offender can be identified in advance with a 
sufficient degree of accuracy to make these 
special measures acceptable. The first premise 
admittedly raises the question of what inci­
dence of crime on bail would warrant pre­
ventive detention. There is obviously no cor­
rect answer, but if the extent of such crime 
is "significant," a deference to legislative 
judgment would seem appropriate. The sec­
ond premise is a practical correlative of the 
first; the size of the needle in the haystack 
may be determinative of the probability of 
locating and identifying it. 

Defining crime on bail 
In evaluating the extent to which crime 

is committed by persons released on bail, 
there are cer;tain definitional issues that mUSit 
be resolved. In the abstract, one coud say 
that crime on bail means any violation of 
the law perpetrated during the period of 
time in which a person who has been ar­
rested is on release from custody with an 
earlier charge against him still pending in 
the trial or appellate courts. For crime pre­
vention purposes, however, such a definition 
is too broad, because it encompasses per­
sons with substantially different legal status­
es and offenses with varying impacts upon 
society. A closer examination of what for 
purposes of a preventive detention scheme is 
meant by crime on bail should include an 
evaluation of the stage of the crlminal proc­
ess at which a person becomes potentially 
subject to detention, the original charge 
against him, and the bail offense or offenses 
sought to be prevented. 

The Stage of the Criminal Proceeding.­
Although for purposes of analysis poten­
tial bail offenders can be separated into three 
groups based upon the stage of their prog­
ress within /the criminal justice system, 
the main focus of the preventive detention 
debate is upon persons awaiting trial, ra­
ther than upon those persons whose trials 
are in progress or convicted defendants seek­
ing release pending appeal. Once a defendant 
has been found guilty, both reason and his­
tory support a different evaluation of his 
r ight to liberty.78 Imperfect as the system 
may be, reversals on appeal are the excep­
tion rather than the rule,79 and the suffi­
ciency of the evidence and fairness of the 
trial procedures are generally deemed ade­
quate. 

With regard to a defendant presently on 
trial, the possibility of interference with the 
orderly functioning of the judicial process by 
activities such as witness intimidation or 
bribery has led the courts to recognize an 
inherent power to revoke bail and incarcerate 
for the duration of the tria1.80 Since this 
power is available for trials already in prog­
ress 81 and since the group of defendants 
affected is not numerically significant lljl 
assessing the amount of crime on bail, the 
need for special legislative treatment is ob­
viated.s:t The relevant group of defendants, 
therefore, for measuring the amount of crime 
on bail is limited to those persons awaiting 
trial. 

The Nature of thlf Original Charge.-!! the 
purpose of preventive detention is to protect 
society by incarcerating those likely to oom­
mit crimes on bail, logically the particular 
crime for which a defendant is originally 
charged and for which bail is set bears Uttle 
relevance to tlhe determination of which m­
dlviduals should be detained. Society has an 
equal interest 1n being protected from the 
homicide oomm.itted. by a penon awaiting 
trial for disorderly conduct as it does from a 

killer-to-be initially charged with robbery. 
Nevertheless, under the preventive detention 
schemes proposed, the charge for which a de­
fendant is arrested is made to serve a factual 
function.s:t An arrest for robbery is taken as 
some evidence that the defendant <Committed 
the act charged, and commission of that act 
is thought to increase the likelihood of repeti­
tion. Assuming the validity of this analysis, 
preventive detent should be limited to those 
charges similar to the crimes sought to be 
prevented. 

The Bail Offenses To Be Prevented.-Be­
cause the untested remedy of preventive de­
tention deprives a citizen of his liberty on 
the basis of an uncommitted act, it appro­
priately should be used, if at all, to prevent 
only the most serious offenses-those in­
volving violence to the person of the victim. 
Under this application the definition of crime 
on bail would be limited to offenses such as 
robbery, assault, rape, and homicide, and 
would not include property offenses such as 
larceny and forgery. Another justification for 
this limitation is the existence of alternative 
remedies to rectify injuries to property. 
Stolen goods can be recovered and returned,M 
insurance protection is available,86 and in the 
event of conviction restitution can be or­
dered as a condition of probatlon.86 

Other minor offenses, for which only mini­
mal penalties are imposed, also should be 
excluded from the group of crimes sought to 
be prevented by pretrial detention. It would 
be patently unreasonable to justify detaining 
a man for months in order to prevent an of­
fense which if committed, customarily would 
result in a lesser penalty; ff1 nor would deten­
tion seem appropriate to prevent certain 
"status" offenses or "crimes without victims," 
since the need to protect society Is less clear, 
and the interest to be protected less sub­
stantial.es Thus, vagrancy offenses should 
not be the type of "crime on bail" sought to 
be prevented. Similarly, certain gambling of­
fenses and offenses related to private sexual 
behavior, for which the appropriateness of 
applying criminal sanctions is in itself ques­
tionable, should be exempted. 

In sum, crime on bail, as it should be con­
ceived in discussing preventive detention, 
would be limited to those serious offenses in­
volving personal violence committed while 
a person is on pretrial release for a similar 
crime. With this understanding, it is appro­
priate to inquire as to what information is 
available concerning the extent of crime on 
ball as thus defined. 

The amount of crime on bail 
In 1967, the President's Crime Commission 

concluded that "the United States Is today, 
in the era of the high speed computer, trying 
to keep track of crime and criminals with a 
system that was less than adequate in the 
days of the horse and buggy." so The absence 
of accurate factual information becomes 
graphically evident waen attempting to assess 
t he amount of crime on bail. Initially, It 
would be desirable to know at least the num­
ber and types of crimes committed by per­
sons on bail; since, however, there is no con­
clusive evidence of the amount or type of 
crime on bail,oo it is necessary to rely on 
arrest and indictment figures as an indica­
tion of the scope of the problem. 

Although last year the Hart Committee 
noted that "estimates of crime allegedly com­
mitted while on bail range from 6% to 
70%," 91 these figures Mi best reflect the sta­
tistical uncertainty of the amount of crime 
on bail. Giving support to the lower percent­
age, the D.C. Crime Commission found that 
only 7.5 percent of those felony defendants 
released on trial or appeal bonds between 
January 1, 1963, and October 8, 1965, were 
rearrested and held for grand jury action on 
other felony charges allegedly commit-ted 
while on ball.• The percentage of the same 
group charged with crimes of violence while 
on ball was 4.5 percent.• The Hart Commit-
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tee, limiting its figures to pretrial release, 
reported that of the more than 2,500 persons 
indicted in the District of Columbia in 1968, 
153 (5.9 percent) were reindicted for offenses 
committed while on ba.il.o4 

Thus, while certainty is unattainable , pres­
ent indications are that the total number of 
felony defendants indicted for other felonies 
allegedly committed on pretrial release is less 
than 10 percent of all accused felons on pre­
trial release. Furthermore, the number of de­
fendants charged with and convicted of vio­
lent crimes on bail , whatever the nature of 
the original felony charge, is probably only 
about three to five percent. Although the 
amount of crime on bail that would continue 
to exist 1f less stringent recommendations 
were effected is a highly pertinent question, 
it is presently unanswerable. 

Proponents of preventive detention have 
taken varying positions on the importance of 
present statistical evidence of the amount 
of crime on bail. Both the District of Co­
lumbia Crime Commission 1)5 and the Hart 
Committee oo attempted to evaluate the 
amount of crime on bail in order to support 
their recommendations for preventive deten­
tion, and the Senate Hearings in January 
1969, discussed various statistics at length.97 

In August 1969, an administration spokes­
man, responding to an editorial challenge to 
the need for preventive detention,98 relied on 
both a statistical study indicating that 70 
percent of robbery defendants granted pre­
trial release were rearrested for other offenses 
allegedly committed while on bond 99 and FBI 
figures showing that crime in general is com­
mitted by recidivists.1 oo The accuracy and va­
lidity of the former study has been severely 
criticized as equating arrest with commission 
of the offense and failing to distinguish the 
types of bail offenses.lOl The latter informa­
tion does not appear relevant to crime on 
bail and seems to suggest that a basic argu­
ment in support of preventive detention 
should be that there is simply too much 
crime. Although there is no denying that the 
amount of crime in general is increasing, 
such an argument avoids the question of 
whether crime on bail warrants specific and 
unusual preventive measures. 

The latest statement of the Administra­
tion's position recognizes that statistics on 
bail crime are "fragmentary," but relies on 
estimates of extensive amounts of unreported 
and unsolved crimes to explain the absence 
of reliable statistics.102 The conclusion 
reached is that "the problem is, by 
any standard, a serious one." 103 Thus, while 
initially conceding the relevance of an in­
quiry into the amount of crime on bail, ad­
vocates of preventive detention have now 
despaired of making a strong statistical case 
to support their claim of an epidemic of bail 
crime, and have placed their reliance on the 
alarming growth rate of crime in general.1o. 

Identifying the bail offender 
Once the policy decision has been made 

that preventive detention should be imposed 
but limited in application to certain serious 
offenses, the next area of inquiry is the pos­
sibility and probability of identifying in ad­
vance those persons who, if released on bail, 
would commit the crimes sought to be pre­
vented. Unless society is willing to tolerate 
the imprisonment of large numbers of de­
fendants on a random or statistical basis,1oo it 
is necessary to identify those Individuals for 
whom a judgment can be made that the 
probability of committing an offense while 
on bail is so strong that the opportunity to 
do so must be removed by incarceration. 
Moreover, in order to instill respect for the 
fairness and integrity Of the criminal justice 
system, a high degree of accuracy in this 
prediction must be demanded. To fur­
ther depersonalize a system already re-
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sembling an assembly line would exacer­
bate the dissatisfaction with the ad­
ministration of law felt by many citizens.108 

Thus, any decision to enact a scheme of pre­
ventive detention must be founded upon a 
demonstrated abillty to predict specific types 
of future criminal activity, particularly since 
the person potentially affected has not been 
convicted of the charge against him, and in 
the case of a "dangerous crime," 107 may be 
subject to detention based only upon a 
policeman's decision to arrest and a hearing 
that leaves much to be desired. 

There is also another reason why the com­
mitting magistrate's ablllty to predict serious 
crime on bail should be evidenced before im­
plementing a policy of preventive detention. 
Since preventive detention in operation is a 
"self-fulfilling prophecy," once in effect it 
would be impossible to know whether an in­
carcerated defendant would in fact have com­
mitted a serious offense had he been granted 
pretrial release.1os It does not take an oracle 
to predict that the amount of crime on bail 
will decrease if fewer defendants are released, 
and such "proof" of preventive detention's 
effectiveness in reducing crime coUld lead to 
proposals for its expanded use.too 

Even 1f it can be demonstrated that poten­
tial bail offenders are identifiable, it Is still 
necessary to determine the degree of accuracy 
that should be demanded.11o Resolution of 
this issue turns on a variety of value judg­
ments, involving the balance between liberty 
of the individual and the need for public 
safety, the cost of detention, the burden 
upon courts of making detention decisions, 
and the effect of detention decisions upon 
subsequent trials and sentences.111 Neverthe­
less, the difficult question of the degree of ac­
curacy required is reached only if there is 
some substantial ability to predict, and such 
an ability is not only undemonstrated, but 
instinct with perhaps unsolvable problems.112 

Predicting that a person will commit 
crime on bail is further complicated by the 
requirement of finding that no conditions of 
release will "reasonably assure the safety of 
any other person or the community." ns A 
similar test is applied currently under the 
Ball Reform Act for release in capital cases 
and cases pending appeal,n' but the Act's 
broad grant of authority to the court to set 
release conditions 115 requires a highly specu­
lative inquiry into the etiology of a particu­
lar crime before such a finding can validly 
be made. Thus, if financial motives appear to 
underlie a defendant's criminal offenses, a 
release condition requiring him to obtain and 
maintain steady employment may reduce the 
likelihood of crime on bail and danger to 
the community. Because of the subjective na­
ture of the inquiry and the many intangible 
factors involved, it is difficult to determine 
what other circumstances the court should 
consider, such as, for example, the likeli­
hood of a financial crisis in defendant's fam­
ily as might be caused by unexpected hos­
pitalization expenses or the availability and 
efficacy of counseling services for a defend­
ant whose offenses are in part the result of 
psychological problems. Even for the class of 
persons generally considered the most pre­
dictable recidivists--narcotics addicts who 
commit crimes to support their addiction­
the encouraging results of methadone main­
tenance programs suggest a possible way to 
break the cycle of recidivous behavior. 

Notwithstanding the difficulty and sub­
jectivity of such inquiries, which must be 
made under presen.t law in assessing the 
danger posed by defendants in capital cases 
and cases pending appeal, it is not contended 
that the likelihood of an accurate predic­
tion is so faint and the prediction should not 
be permitted. Rather, it is suggested that 
such speculative predictions, whlle tolerable 
when restricted to postconviction release and 
perhaps to release of defendants charged 
with capital offenses, are not sufficiently ac-

curate to justify incarceration without con­
viction under less extreme circumstances. 

Moreover, even when investig·&tions have 
been conducted to determine the ability to 
predict future violence, the results have 
been inconclusive. To date, such investiga­
tions generally have been in connection with 
sentencing and parole determ.ina.tions,us in 
which statistical tabulations, psychological 
testing, presentence reports, and psychiatric 
interviews are utilized.117 Despite ready ac­
cess to such information, most of which 
would be unavallable at a detention hearing 
held at the outset of a prosecution, many 
authorities on parole and sentencing still 
disclaim any ability to make a prediction <Yf 
future violence.118 Similar disclaimers can 
be found In the testimony of persons who 
have studied the crime on ball problem.119 

Although one might expect advocates of 
preventive detention to proffer vigorous 
claims and statistics in support of the pur­
ported ability of judges to predict future 
criminal activity, such is not the case. Fur­
thermore, those claims that are made amount 
to either unsupported hopes that such pre­
dictions can be made 120 or arguments that 
because predictions are made in administer­
ing other aspects of criminal justice, there 
is no reason not to rely on them in impos­
ing preventive detention, particularly since 
procedural protections are afforded.121 More 
important than the absence of claims, how­
ever, is the absence of any proof that a judge 
can identify those individuals who will com­
mit crime on bail.122 In addition, no attempt 
to test this ab111ty has been made, although 
such tests could be administered without 
serious difficulty. For example, although util­
izing the likelihood of flight standard in de­
termining whether to grant pretrial release, 
bail-setting magistrates could be asked to 
indicate on a form those defendants they 
would have detained in order to prevent bail 
offenses, the basis for their determination, 
and any additional information thought 
necessary or desirable to make such a de­
cision. For those persons released, a followup 
study would determine the existence and dis­
position of bail offense charges.l23 Given the 
ease with which the predictive ability of 
judges can be tested, it is unreasonable to 
abandon such a central issue of preventive 
detention proposals to speculation. 

Appeal to the existence of other predictive 
decisions in the administration of criminal 
justice is similarly unpersuasive. Parole 
boards, sentencing judges, and courts setting 
appeal bonds deal with convicted defendants 
who no longer have a right to liberty ,tu 
and authough judges predicting pretrial 
flight are not dealing with persons already 
convicted,121 pretrial incarceration to prevent 
flight is nearly to the point of being pro­
hibited.128 Even when detention does result 
from a prediction of flight, its purpose and 
justification are to insure defendant's pres­
ence at trial, a demonstrably important ele­
ment in the administration of justice.l2f 
Embarking upon a system of preventive de­
tention would constitute a significant de­
parture from traditional concepts of crim­
inal justice. To do so when the need is 
unclear would be precipitous; to do so with­
out any showing that those persons for whom 
it is designed can be accurately identified 
would be tragic. 

THE ADMINISTRATIVE BILL 

Previous legislative proposals 
Even before passage of the Bail Reform 

Act, suggestions for a preventive detention 
system were being discussed.128 The D.C. 
Crime Commission recommended legislation 
authorizing 30-day detention for any felony 
who evidenced "a high degree of probability" 
that if released, he would seriously injure 
another or be a "grave menace to the phys­
ical safety of the public." U9 Likewise, a com­
mittee of the American Bar Association, as 
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part of a project to develop minimum stand­
ards for criminal justice, considered, but 
subsequently rejected, a tentative preven­
tive detention proposal.l30 

Under the proposal considered by the ABA 
committee, imposition of preventive deten­
tion for a 30-day period would have been au­
thorized with respect to a defendant charged 
with (1) a felony committed on bond; (2) 
a felony involving infliction of or threat to 
inflict serious bodily harm; (3) any felony 
if the defendant had been convicted within 
the preceding five years for a violent felony; 
and ( 4) any felony if a "high degree of prob­
ability" were found that if released, defend­
ant would inflict or threaten to inflict serious 
bodily harm in order to intimidate wit­
nesses.131 An evidentiary hearing also would 
have been required, at which the burden 
would be on the prosecution to show the 
need for detention by "clear and convincing 
evidence." 1a2 Furthermore, to deal with the 
difficulties of predicting violence and to min­
imize potential abuse, the proposals required 
that in all cases the court additionally find 
a "high degree of probability that the de­
fendan t, if released, would infiict serious 
bodily harm on another." 133 Thus, a clear and 
definite standard was set forth, focusing the 
magistrate's attention on the particular pre­
diction he was asked to make, and the policy 
decision of which varieties of danger would 
justify use of detention was resolved in the 
proposed statute itself. 

The ABA committee, however, in rejecting 
the concept of preventive detention, recog­
nized both the lack of information concern­
ing the extent of crime on bail and, notwith­
standing the clear standard to be applied, 
the difficulties in predicting criminal behav­
ior during the release period.134 These in­
herent problems recognized by the ABA can 
serve as guidelines for an evaluation of the 
bills introduced on behalf of the Administra­
tion to establish a preventive detention pro-
gram. 

Senate Bill 2600 
Classes of Defendants Eligible for Deten­

tion.-Senate bill 2600,135 embodying the Ad­
ministration's preventive detention proposal, 
establishes three basic classes eligible for de­
tention: those charged with a "dangerous 
crime," those charged with a "crime of 
violence," and those who attempt to intimi­
date witnesses or jurors.136 Once a person is 
found to be included in one of these classes 
and upon determinations that there is sub­
stantial probability he committed the of­
fense and that no release conditions will as­
sure the safety of other persons or the com­
munity, detention must be imposed.137 

With regard to "dangerous crime," the 
Justice Department claims that the class is 
"restrictively defined to cover offenses with 
high risk of additional public danger if the 
defendant is released." 1118 Nevertheless, for 
defendants falling within this class, neither 
a prior conviction nor an arrest for other 
violent acts is required in order to impose 
pretrial detention.139 The "high risk" of­
fenses included within this category are rob­
bery and attempted robbery, in which force 
or threats are involved; burglary and at­
tempted burglary of residences or business 
premises; arson and attempted arson of res­
idences or business premises; rape, carnal 
knowledge; and assault with intent to com­
mit either; taking and attempting to take 
indecent liberties with minors; and felonies 
charging sale or distribution of narcotic, de­
pressant, or stimulant drugs.14o 

Implicit in the Administration's proposal 
to Impose preventive detention upon those 
persons charged with a "dangerous crime" is 
the clea.r use of an arrest as a fiactual basis 
for predicting future violence. One might ex­
pect, therefore, a strong showing that per­
sons charged with such offenses commit 

Footnotes at end of article. 

serious and violent crimes on bail. The claim 
made, however, is much more modest: "There 
is •.• some evidence that the recidivision 
rate 'among robbers and perhaps burgl~rs 
is markedly higher than in othe~ categon~s 
of crimes." 1.u In addition to offenng no evi­
dence with regard to the other crimes cate­
gorized as "dangerous," by making general 
reference to a higher recidivisim rate such 
claim indicates nothing about the offense 
precipitating the subsequent -arrest or indict­
ment. While some meaningful limitation has 
been imposed upon the definition of "dan­
gerous crimes" by eliminating the pickpocket 
version of robberies, some of the other 
"limitations" can be classified only as trivial. 
For example, arson is limited by exclusion of 
the burning of crops, fences, woods, and hay­
stacks; 14!! burglary, which is "limited" to re­
sidences and commercial establishments, 
presumably excludes entry into stables, 
steamboats, canalboats, vessels or other 
watercraft, and railroad cars.u:~ 

Furthermore, those offenses included in the 
class of dangerous crimes do not in them­
selves constitute "proof" that the persons ac­
cused would present a high risk of violence if 
released on bail. Burglars make every effort 
to enter premises when they are unoccupied. 
Residential burglaries nearly always occur 
during the daytime, and burglaries of com­
mercial establishments generally take place 
at night.u4 A survey of 855 of the 904 house­
breakings reported in the District of Colum­
bia during a one-month period in 1965 re­
vealed that only 10 homes were occupied at 
the time of the offense.146 A similar survey 
disclosed that carnal knowledge-inter­
course with victims under sixteen-was non­
forcible in more than half of the cases ex­
amined.H8 With regard to drug offenders, 
merely witnessing "street-corner addict­
pushers," who constitute the vast number of 
narcotics offenders prosecuted in the District 
of Columbia, should suggest that more sub­
stantial support is needed than conclusory 
generalizatians of their high risk of vio­
lence.w It is insufficient to say "the tie be­
tween narcotics and crime is widely recog­
nized" and "[t)hose persons involved in the 
sale of . . . drugs are often highly organized 
and can generally be considered dangerous 
criminals." 148 

The second group eligible for detention, 
those charged with "crimes of violence," can 
be detained only if the alleged offense was 
committee while on bail, parole, or probation 
and the prior charge was also a crime of 
violence; if defendant has been convicted of 
a crime of violence within the preceding 10 
years; or if defendant is a drug addict.u9 

"Crime of violence" is broadly defined to 
include such offenses as robbery, burglary, 
arson, rape, carnal knowledge, homicide, as­
sault with intent to commit any offense, and 
felonious attempts to commit the aforemen­
tioned.l50 The explanation that accompanies 
the Administration's bill describes the cate­
gory of violent crimes as one "firmly tied to 
past conduct justifying a generalized infer­
ence of future dangerousness." 151 Neither 
support for the "generalized inference" nor 
a definition of the "future dangerousness," 
however, are indicated. 

Detention of the third group-those who 
threaten witnesses or jurors-is justified as 
a codification of existing case law.152 Since it 
is a crime itself to threaten witnesses and 
may result in prosecution for obstruction of 
justice,l53 detention of such offenders is 
arguably unnecessary. Nevertheless, the 
reason for the abandonment of the usual pro­
cedure of arrest and prosecution for this of­
fense is not explained. Additionally, it au­
thority is granted to terminate release for 
violation of release conditions, it would seem 
that the circle of witness intimidation could 
be easily broken by simply revoking bond on 
the original charge for which defendant was 
indicted. It should be noted that for this 
category of eligible defendants the criterion 

for detention is not a prediction that de­
fendant will intimidate witnesses, but rather 
a finding, based upon clear and convincing 
evidence, that such acts have occurred. The 
extent to which defendants who threaten 
witnesses or jurors would be preventively 
detained is difficult to estimate; the necessity 
for such a classification, at any rate. is 
dubious.154 

Scope of Coverage.-It is difficult and per­
haps impossible to obtain an accurate esti­
mate of the number of defendants who would 
be subject to preventive detention under a 
proposal such as in the administration bill, 
but in any event the number would be sub­
stantial, almost certainly more than half 
of those defendants prosecuted in the D.C. 
federal district court.155 Pertinent statistical 
da.ta suggests this conclusion. In fiscal 1968, 
1 737 criminal cases were commenced in the 
United States District Court for the District 
of Columbia, of which 1,053 cases are broken 
down into the following categories: robbery 
(363), burglary (351), sex offenses (95), and 
narcotics offenses (244) .136 Admittedly, these 
four classifications do not precisely parallel 
the offenses included in the Administration's 
definition of "dangerous crime." 157 Some of 
the 363 robbery cases were the pickpocket 
type, an offense not considered a "dangerous 
crime" under the Administration's proposed 
bill; similarly, some of the 95 sex offenses 
were for sodomy and thus not "dangerous 
crimes" according to the Administration's 
definition. Nevertheless, the total number 
of sodomy offenses was probably minimal, 
and most of the nondangerous robberies were 
probably reduced to misdemeanors and tried 
in the court of general sessions.158 The great 
majority of the other charges, however, 
would be included in the classifica.tion of 
"dangerous crimes" and without any addi­
tional finding, result in eligibility for 
detention. 

A substantial number of defendants also 
would fall within the category of those 
charged with a "crime of violence" who, 
within the preceding 10 years, have been con­
victed of an earlier crime of violence. Ba.sed 
upon a study prepared by the Stanford Re­
search Institute, the President's Commission 
on Crime in the District of Columbia dis­
closed that 39 percent of all defendants con­
victed in federal district court had prior 
felony convictions for the same charge and 
that 30 percent previously had been col:l­
victed of crimes of violence.l5U 

One other factor suggests that the reach 
of the proposed statute would be broad. Bail 
determinations are made at an early stage in 
the criminal process, generally at the time 
of the initial appearance before a magis­
t!'ate,lao but when charge reductions occur, 
as is frequently the case, it is at a later stage 
of the proceedings.181 Under the administra­
tion bill, the subsequent reduction of a 
charge to an offense for which detention is 
not authorized does not necessarily result in 
release of a detained individual; rather it 
only demands that he be treated in accord­
ance with the amended release procedures of 
section 3146 of the Ball Reform Act.162 Since 
it is generally conceded that many judges 
have been ignoring the commands of section 
3146 and detaining defendants by imposing 
high money bonds on ostensible risk-of­
filght grounds,163 it is not unreasonable to 
assume that a judge who has ordered a man 
detained pursuant to the proposed preven­
tive detention bill wlll attempt to continue 
the incarceration on the pretext of risk of 
filght. 

Safeguards and Required Findings.-If the 
problem of crime on bail is centered in a 
pathological few, it is difficult to justify such 
a broad grant of detention. Moreover, the 
proposed bill's procedures and standards for 
making the detention decision afford little 
protection against abuse of this power. The 
bill specifically provides that ordinary stand­
a.rds governing the admissibility of evidence 



25578 CONGRESSIONAL RECORD- SENATE July 23, 1970 

do not apply,1M and while the defendant 
1s given the right to cross-examine witnesses 
at the detention hearing, thiS right is of 
little value if no such witnesses are pre­
sented and the "evidence" consists only of 
the U.S. Attorney's allegations. Moreover, al­
though the bill requires "clear and convinc­
ing evidence," 165 this provision seems to have 
been added primarily for the sake of appear­
ances, since it applies only to the finding 
that the defendant comes within the class 
eligible for detention.106 Regarding the "dan­
gerous crime" category, clear and convincing 
evidence can be found simply by reading the 
information or felony complaint, which 
would be difficult, if not impossible, to dis­
pute. TherP would also be little problem in 
determining whether a defendant has been 
convicted of a crime of violence within the 
previous 10 years. With respect to the crucial 
finding, however, that "no condition or com­
bination of conditions of release . . . will 
reasonably assure the safety of any other 
person or the community," 1or traditional 
evidentiary rules are suspended. This deter­
mination requires a prediction of neither spe­
cific future violence, as did the statue con­
sidered by the ABA,168 nor a specific fu­
ture act. 

To justify detaJnlng a defendant charged 
with a dangerous crime or crime of violence, 
a substantial probab111ty that the defendant 
committed the offense for which he is under 
arrest must also be found.1119 Although such a 
finding is generally relevant to a prediction 
of future violent offenses, its purpose seems 
to be to obviate complaints that innocent 
persons might be subjected to detention.U0 

If this is its true purpose, a serious question 
arises whether due process as a prerequisite 
to the deprivation of Uberty would be vio­
lated. In addition, the finding of probable 
guilt need not even be based upon informa­
tion disclosed to defendant or his counsel, 
but only upon "information presented to the 
judicial offi.cer ." 111 

To further protect against abuses in im­
posing preventive detention, the defendant 
is entitled to a "hearing," which affords him 
the right to present information and to 
cross-examine witnesses if the Government 
chooses to present any.112 Nevertheless, de­
fendant's probable guilt may be determined 
by a judge on the basis of secret information. 
Furthermore, although defendant has a right 
to appointed counsel, this right may be for­
feited, since the hearing is held immediately 
unless defendant has the presence of mind 
to request a continuance until counsel is 
provided.m Thus, serving to induce waiver 
of the right to an attorney, a premium is 
placed upon the exercise of such right-­
immediate detention without a hearing.m 

One additional finding must be made before 
detention can be imposed; a redetermina­
tion that "no condition or combination of 
conditions will reasonably assure the safety 
of any other person or the community" must 
be made.lr5 As described by the explanation 
accompanying the blll, "[i]n essence this 
finding is the judicial officer's belief· that, if 
released, the person will pose a. danger to the 
community." 1•o Since the danger posed is de­
fined in terms of neither the injury to be 
feared nor the likelihood of its occurrence 
and since it is difficult to assign any mean­
ing to the phrase "or the community" except 
to include protection from offenses not in­
volving personal violence, the logical con­
clusion seems to be that the dangers, for 
example, of one act of shoplifting and of 
daily homicides are of equal dignity for pur­
poses of imposing preventive detention. 
Moreover, attention is not directed to de­
fendant's future acts, which might cause 
qualms about the ability to prognosticate, 
but to the adequacy of conditions that have 
alreadv been j~dged inadequate to protect 
against bail offensesP7 

CONCLUSION 
The ABA's committee on minimum stand­

ards recognized that "the American court 
system has never really explored alternatives 
short of outright detention in an effort to 
curb crime while on release." 17s As a result 
of the lengthy study by the Hart Committee 
on the administration of the Bail Reform Act 
in the District of Columbia., specific recom­
mendations were proposed to minimize the 
risk of ball offenses.179 A year later, however, 
the Committee conceded that there had been 
little implementation of its suggestions.180 

Both advocates and opponents of preven­
tive detention agree that speedy trials would 
greatly reduce the amount of crime on ba11,1BI 
but while the problem of count delay 
is substantial, indications are that im­
provement to the point of perfection is 
not required in order to reduce the amount 
of crime on bail. If, in fact, potential ball 
offenders could be identified in advance, 
those persons, which would be a limited 
number, could be selected for expedited trial. 
A study prepared under the auspices of the 
Hart Committee found that in almost 50 per­
cent of the cases in which a defendant had 
been indicted for a felony allegedly com­
mitted while on ball for a previous felony 
offense, the second crime occurred more than 
90 days after return of the first indictment.1B2 
Thus, if trials for those defendants posing 
a high risk of crime on bail could be held 
within three months of the first indictment, 
a considerable amount of crime on bail 
could be prevented, without the necessity of 
imposing a broadly encompassing scheme of 
preventive detention. 

In spite of the clear paths available to re­
duce crime on bail, however, the Adminis­
tration has chosen the Draconian approach 
of large-scale punitive detention before con­
viction. It has done so without any clear 
showing of need, without guidelines for iden­
tifying bail offenders, and without adequate 
procedures for protecting against abuse. In 
addition, through the concept of preventive 
detention it rejects the criminal trial as the 
fact-finding prerequisite for the imposition of 
punishment, as well as the more basic prin­
ciple that imprisonment is not imposed for 
violations before they occur. Even if a statute 
in the terms of Senate bill 2600 can survive 
constitutional scrutiny, it seems highly un­
desirable as a crime prevention measure. 
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!l6 Henry v. United States, 361 U .S. 98, 103 
( 1959) . "It must be recognized tha.t whenever 
a police officer acc9sts an individual and re-

strains his freedom to walk away, he has 
'seized' that person." Terry v. Ohio, 392 U.S. 
1, 16 ( 1968). 

zr Costello v. United states, 298 F.2d 99, 100 
(9th Cir. 1962). 

28 See Rummel, Right of Law Enforcement 
Officers to Use Deadly Force to Effect an Ar­
rest, 15 N.Y.L.F. 749 (1968). 

20 In the District of Columbia, arrest rec­
ords are required by statute. D .C. CoDE ANN. 
§§ 4-134 to 134b (1967). 

ao Kennedy v. United States, 122 U.S. App. 
D.C. 291, 293, 353 F.2d 462, 466 (1965); 
United States v. Kelly, 55 F.2d 67, 70 (2d Cir. 
1932); cf. Escobedo v. Illinois, 378 U.S. 478, 
498 (1964) (White, J., dissenting). 

31 D.C. CODE ANN. § 4-137 (1967). 
32 There is some authority that upon 

acquittal a defendant can compel either re­
turn or destruction of his photograph. See 
Itzkovitch v. Whitaker, 117 La. 708, 42 So. 
228 (1906); cf. Morrow v. District of Colum­
bia, 417 F.2d 728 (D.C. Cir. 1969), rev'g In re 
Alexander, 243 A.2d 901 (D.C. 1968) (judge 
h:as authority to enjoin dissemination or 
use of arrest record); United States v. Mc­
Leod, 385 F.2d 734, 749-50 (5th Cir. 1967) 
(records of harassing-type arrests of civil 
rights demonstrators ordered expunged); 
United States v. Kalish, 271 F. Supp. 968 
(D.P.R. 1967); State ex rel. Reed v. Harris, 
348 Mo. 426, 433, 153 S.W.2d 834, 837 (1941) 
(innocent person may have fingerprint rec­
ords and photograph returned). 

33 See Terry v. Ohio, 392 U .S. 1, 17 n .13 
(1968) (description of search procedure). 

u Appearance in a lineup may be com­
pelled under some circUlllBtances even 
though the suspect has been released on 
bond. United States v. Allen, 408 F.2d 1287 
(D.C. Cir. 1969), But cf. Adams v. United 
States, 130 U.S. App. D.C. 203, 399 F.2d 574 
(1968). Legislation recently has been pro­
posed to require suspects for whom probable 
cause to arrest was lacking to appear for 
various identification procedure.s. S. 2997, 
91st Cong. 1st Sess. (1969); see CoNG. 
REc. Vol. 115, pt. 21, pp. 28896-28900. 

85 An arrested person may have his name 
associated with a crime by the press. If he 
has funds, he may be required to pay a sub­
stantial fee to a bondsman in order to obtain 
his release and to an attorney to represent 
him, and he runs the risk that he will lose 
his job prior to obtaining release. If the judge 
believes that he is likely to flee or desires to 
confine him for other reasons, unattainable 
bail conditions may be set, and if detained, 
he generally will be confined in a jail that is 
in worse condition than a prison. See J. CAMP­
BELL, J. SAHID & D. STANG, LAw AND ORDER 
RECONSIDERED 574-80 (Report to the Nat'l 
Comm'n on the Causes and Prevention of 
Violence, 1969) . Professor Foote has noted 
ironically that after conviction, a prisoner's 
"standard of living is almost certain to rise." 
Foote, supra note 21, at 1144. 

36 Draper v. United States, 358 U .S. 307 
(1959). 

a1 Many jurisdictions h a ve statutorily 
changed this common law rule for selected 
misdemeanors. See e.g., D.C. CoDE ANN. § 23-
306 ( 1967) (possession of burglar tools, dan ­
gerous w~pons, or lottery tickets); D .C. CoDE 
ANN. § 33-402 ( 1967) (possession or sale of 
narcot ic drug). 

36 Ford v. United States, 122 U.S. App. D.C. 
259, 352 F. 2d 927 (1965) (en bane). Ford also 
notes that in the exercise of its supervisory 
power, the court can compel resort to a 
magistra te if "a practice of not getting war­
rants, even though practicable to do so, was 
resulting in a significant number of unrea­
sonable arrests, inflicting an injustice upon 
the immediate victims as well as a strain 
upon the judicial machinery." Id. at 265, 352 
F. 2d at 933. 

ae FED. R. CalM. P. 5; see Mallory v. United 
S1;ates, 354 U.S. 449 (1957). Currently there is 

no procedure for testing the validity of a 
misdemeanor arrest, although such validity 
may be decided as an anc1llary issue to a 
ruling on the admissibility of evidence ob­
tained incident to the arrest. The D.C. Cir­
cuit, however, recently held in affirming the 
grant of a writ of habeas corpus that a juve­
nile being detained pending a hearing on a 
law violation charge in juvenile court is con­
stitutionally entitled to a hearing on the ex­
istence of probable cause. Cooley v. stone, 
414 F.2d 1213 (D.C. Cir. 1969}; accord, Bald­
win v. Lewis, 300 F. Supp. 1220 (E.D. Wis. 
1969) This ruling seems equally applicable 
to Inisdemeanors, although habeas corpus 
may be an awkward procedure when com­
pared to a rule 5 preliminary hearing. 
~See Note, Criminal Law: The Right toRe­

sist an Unlawful Arrest: An Outdated Con­
cept?, 3 TuLSA L.J. 40 (1966). 

41 Beck v. Ohio, 379 U.S. 89 (1964). 
42 H111 v. United States, 418 F.2d 449 (D.C. 

Oir. 1968); Hutcherson v. United States, 120 
U.S. App. D.C. 274, 281, 345, F.2d 964, 971 
(Bazelon, C.J., concurring) , cert. denied, 382 
U.S. 894 (1965); Taglavore v United States, 
291 F.2d 262, 265 (9th Cir. 1961). 

43 Compare Terry v. Ohio, 392 U.S. 1, 24, 29-
30 ( 1968) (showing of need to search for 
weapon), with Sibron v. New York, 392 u.s. 
40, 6~6 (1968) (inadequate showing of need 
to search for narcotics). 

" In striking down a portion of the District 
of Columbia vagrancy statute, Judge Robin­
son quoted with approval the trial judge's 
characterization of the unlawful purpose of 
the vagrancy law as "one of preventive con­
viction imposed upon those who because of 
their background and behavior are more 
likely than the general public to oommit 
crimes," and added that the "statistical like­
lihood that a particular societal segment will 
engage in criminality is not permissible as 
an all-out substitute for proof of individual 
guilt." Ricks v. District of Columbia, 414 F.2d 
1097, 1109-10 (D.C. Cir. 1968); see Note, Use 
of Vagrancy-Type Laws tor Arrest and Deten­
tion of Suspicious Persons, 59 YALE L.J. 1351 
(1950). 

(5 D.C. CODE ANN. § 24-301 (a) (1967). 
46Jd. § § 22-3503 to --3511. 
41 ld. §§ 21-541 to -551. 
~I d. § 24-301 (d). 
49 Millard v. Cameron, 125 U.S. App. D.C. 

383, 373 F .2d 468 (1966); Rouse v. Cameron, 
125 U.S. App. D.C. 366, 373 F.2d 451 (1966). 

60 Miller v. Bla.lock, 411 F.2d 548, 549 (4th 
Cir. 1969) (Haynsworth, C.J.); ct. Baxstrom 
v. Herold, 383 U.S. 107 (1966); Cameron v. 
Mullen, 128 U .S. App. D.C. 235, 387 F.2d 193 
(1967). 

In D.C. CODE ANN. § 24-301 (1967). 
52 Marcey v. Harris, 400 F.2d 772 (D.C. Cir. 

1968). 
53 See generally note 4 supra. It 1s generally 

conceded that judges in fact set high bonds to 
assure confinement of individuals they con­
sider dangerous. See, e.g., 1969 Hearings, supra 
note 4, .rut 289; Mitchell, supra note 21, at 
1237. Indeed, proponents of preventive de­
tention sometimes argue that one of its vir­
tues will be to bring this practice out in the 
open where it can be controlled. The desira­
bility, however, of legitimizing an illegal, 
sub rosa practice by adopting it as an 
express principle seems dubious. Nor does 
it seem likely that judges who have swallowed 
the camel of clearly illegal pretrial detention 
under the Bail Reform Act will strain at 
observing the procedures of the proposed de­
tention scheme. 

M As the name implies, the purpose of pre­
ventive detention is generally considered to 
be the protection of society by the prevention 
of future crimes. Some intent to punish those 
persons detained for the crimes they would 
com.mit if free and for the crime for which 
they were arrest ed, however, also appears to 
be involved. In either case, a strong relation-
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ship exists between the purpose of the con­
finement and the adequacy of the procedures. 
See Rouse v. Cameron, 125 U.S. App. D.C. 366, 
368 n.9, 373 F.2d 451, 453 n.9 (1966). See also 
Kennedy v. Mendoza-Martinez, 372 U.S. 144 
( 1963) ; text at notes 64-67 infra. 

50 One exception might be those provisions 
of s. 2600 dealing with narcotics addicts. See 
S . 2600 § 2[ § 3146 B]. 

oo The Hart Committee stated its belief that 
"[p ]reventive detention is an historically 
recognized principle and is not a novel 
method of protecting the interests of 
society." JUDICIAL COUNCIL COMM. TO STUDY 
THE OPERATION OF THE BAIL REFORM ACT IN 
THE DISTRICT OF COLUMBIA, REPORT 32 (1969) 
[hereinafter cited as HART COMM. REPORT]. 

~7 See Comment, The Administration of 
Justice in the Wake of the Detroit Civil Dis­
o?·der of July 1967,66 MicH. L. REv. 1544, 1573 
(1968) . 

58 The preliminary hearing and grand jury 
procedures in felony cases are examples. Their 
effectiveness is limited, however, since the 
grand jury proceeding is non-adversary, and 
the preliminary hearing is often waived. See 
H. SUBIN, CRIMINAL JUSTICE IN A METRO­
POLITAN COURT 158 (1966). 

~n Proper, in this context, means that the 
defendant committed the acts charged and 
that these acts constitute the offense 
charged. 

oo This inference is by no means inexorable. 
Thus, although the D.C. Crime Commission 
found that the bail offenders studied "tend 
to commit felonies of the same type as the 
original offense," it also noted that studies of 
convicted offenders in the District of Colum­
bia did not indicate a significantly higher 
percentage of prior violent crimes when the 
most recent charge was an offense involving 
Violence. D.C. CRIME COMM'N REPORT, supra 
note 20, at 136, 517. Moreover, the President's 
Crime Commission noted studies of recidi­
vism showing that persons imprisoned for 
murder, rape, and aggravated assault were 
least likely to commit additional crimes after 
release. PRESIDENT'S COMM'N ON LAW EN­
FORCEMENT AND ADMINISTRATION OF JUSTICE, 
TASK FORCE REPORT: CRIME AND ITS IMPACT­
AN ASSESSMENT 79 (1967) (hereinafter cited 
as TASK FoRCE REPORT: CRIME]. 

81 S. 2600, supra note 19, § 2 ( § 3146A]. 
62 See notes 105-27 infra and accompany­

ing text. 
113 Under the Administration's proposal, this 

requirement would attach to those defend­
ants charged with "crimes of violence." S. 
2600 § 2 ( § 3146A(a)]. Nothing within the 
present concept of criminal justice, how­
ever, even suggests that part of the punish­
ment for a present conviction should be 
future eligib111ty for detention. 

MS. 2600 § 2 [§ 3146A(b) (2) (C)]. 
65 See note 60 supra. Richard A. McGee, Ad­

ministrator of the California Youth and 
Adult Corrections Authority, has commented 
that "[e]ven the person who has committed 
a violent act may stop at one." McGee, 
Objectivity in Predicting Criminal Behavior, 
42 F.R.D. 192, 194 (1968). Moreover, a be­
havioral scientist attempting to make a pre­
diction of future violence might well be more 
interested in a pattern of behavior than in a 
single act. If this is a better predictive basis, 
the required finding should be a substantial 
probability of particular future conduct 
based upon several past acts of a similar 
nature. See MJ.nnesota ex rel . Pearson v. Pro­
bate Court, 309 U.S. 270, 274 (1940); Rome, 
Identification of the Dangerous Offender, 42 
F.R.D. 195 (1966). 

841 Mitchell, supra note 21, at 1238-39. Else­
where in the same article, however, the At­
torney General notes the "almost universal 
experience of law enforcement officials" that 
persons charged with premeditated murder 
"are the least Hkely of all offenders to be 
recidivists." Id. at 1236; see note 60 supra. 

87 Mitchell, supra note 21, at 1238-39. The 

language of the proposed statute requires a 
substantial probability of guilt, not convic­
tion. The analysis accompanying S. 2600 
points out that the "substantial probability" 
of guilt requirement "is an added protection 
for the defendant and should bar the pos­
sibility of detention in weak government 
cases." CONG REC. Vol. 115, pt. 14, p. 19264). 
The suggestion seems to be that detention 
of a defendant who will be subsequently 
convicted is appropriate whatever the likeli­
hood that he will commit bail offenses. 
It is noteworthy in this regard that less than 
half of all defendants sentenced by federal 
cour·ts in fiscal1968 received sentences of im­
prisonment. DmECTOR OF THE ADMINISTRATIVE 
OFFICE OF THE UNITED STATES COURTS, ANNUAL 
REPORT 264 (table D5) (1968). 

68 See ABA MINIMUM STANDARDS, supra note 
21, at 24. 

69 See TASK FoRCE REPORT: CRIME 39 (table 
19). 

70 See id. 
71 Jd. 
12 D .C. CRIME COMM'N REPORT, supra note 

20, at 24o-41. 
7"3 Jd. 
74 TASK FORCE REPORT: CRIME 38. 
75 Even when a defendant is caught "red­

handed" and properly arrested, subsequent 
evidence may reveal that his mental state at 
the time of the offense was below the mini­
mum necessary for criminal responsibility, in 
which case an acquittal by reason of insanity 
will result. 

78 A nationwide survey for the President's 
Crime Commission indicated that nearly half 
the population thought it better for the po­
lice to risk arresting an innocent person in 
a doubtful case than "to be really sure they 
are getting the right person" before making 
the arrest. TASK FORCE REPORT: CRIME 92. 

77 ABA MINIMUM STANDARDS 32. 
78 Compare 18 U .S .C. § 3146 (Supp. IV, 

1969), with 18 U.S.C. § 3148 (Supp. IV, 1969). 
The legislative history of the Bail Reform 
Act, however, indicates that even in cases of 
bail pending appeal, the defendant is "pre­
sumptively to be released." H. Rep. No. 
1541, 89th Cong., 2d Sess. 15 (1966); S. Rep. 
No. 750, 89th Cong., 1st Sess. 19 (1965). 

79 DIRECTOR OF THE ADMINISTRATIVE OFFICE 
OF THE UNITED STATES COURTS, ANNUAL RE­
PORT 174 (table B1) (1968). 

8° Carbo v. United States, 288 F .2d 686 (9th 
Cir.), cert. denied, 365 U.S. 860 (1961). For a 
full discussion of the Carbo power in relation 
to the administration's proposal for preven­
tive detention, see notes 152-54 infra and 
accompanying text. 

81 A recent District of Columbia case ap­
proves in dictum consideration of witness in­
timidation at the pretrial stage. See United 
States v. Gilbert, No. 23,711 (D.C. Cir., Dec. 
17, 1969) (per curiam). 

s:: Senate Bill 2600, however, does contain 
special detention provisions for persons who 
intimidate witnesses or jurors. S. 2600 § 2 
[ § 3146A(a) (3)]. 

83 See notes 57-67 supra and accompanying 
text. 

84 Approximately 64% of all stolen oars are 
recovered within 48 hours; only 12 % are 
never recovered. TASK FORCE REPORT: CRIME 
49. 

85 Although insurance is "usually involved" 
in oases of auto theft, less than 20% of all 
other crime losses are covered by insurance. 
Id. at 24, 58. 

Be u.s.c. § 3651 (1964). 
81 Of. ABA MINIMUM STANDARDS 83; Note, 

Preventive Detention, supra note 20, at 1505. 
88 See Note, The United States Court of Ap­

peals for the District of Columbia Circuit: 
1968-1969 Term, 58 GEO. L.J. 80, 195-200 
(1969). 

89 TASK FORCE REPORT: CRIME 123. 
90 Under a recent grant from the Law En­

forcement Assistance Administration, the 
National Bureau of Standards has been com-

missioned to undertake an extensive study 
of bail crime 

91 HART COMM. REPORT, supra note 56, a.t 18 
(emphasis added). The initial experience of 
bail projects suggests tha.t with regard to the 
group of defendants who are not likely to 
flee, the amount of crime on bail is negligi­
ble. In St. Louis, the rearrest rate was two 
percent (4/ 170); in Des Moines, one percent 
(2/ 160). The Vera Project in New York City 
found that only 20 out of approximately 
3,200 persons on pretrial releases were re­
arre.:;ted; the District of Columbia Bail Proj­
ect reported a rearrest rat e of 9.5 % , but with 
only about two percent of the total number 
of persons released rearrested on "serious 
charges." Note, Preventive Detention, supra 
note 20, at 1496. 

92 D .C. CRIME COMM'N REPORT, supra note 
20, a t 514. 

93 Id. at 931. 
~ HART COMM. REPORT 19. 
u:o D.C. CRIME COMM'N REPORTS 514-20. 
oo HART COMM. REPORT 18--28. 
97 1969 Hearings, supra note 4, at 88--89, 

128-32. 
98 Wall Street Journal, Aug. 29, 1969, at 8, 

col. 3; see Wall Street Journal, July 31, 1969, 
at 10, col. 1. 

99 HART COMM. REPORT 20-21. 
1oo See generally FBI, UNIFORM CRIME RE­

PORTs: CRIME IN THE UNITED STATES-1968. 
101 In arriving at the 70 % figure, the nature 

of the offenses involved was not taken into 
account, and arrests themselves were relied 
upon as proof that the offenses occurred. 
A partial reexamination of the data sheets 
from which this figure was compiled indi­
cated that 27% of the robbery releasees sur­
veyed were rearrested for violent crimes. 
HART COMM. REPORT 35. 

102 The suggestion has been made, which is 
undoubtedly correct, that "the precise extent 
of recidivism on pretrial release can never 
be fully documented." Mitchell, supra note 
20, at 1241. 

100 Mitchell, supra note 20, at 1241-42. 
1Gl But see note 90 supra. According to 

Senator Ervin, preliminary indications are 
that there is less crime on bail than previ­
ously thought. Washington Post, Oct. 17, 
1969, § C, a.t 4, col. 1 

105 Such an approach is not without con­
stitutional pitfalls. See Skinner v. Oklahoma 
ex rel. Williamson, 316 U.S. 535, 543-45 
(1942) (Stone, C.J., concurring). 

106 TASK FORCE REPORT: COURTS, supra note 
20, at 29 (1967); 1969 Hearings 352 (state­
ment of Professor Foote); cf. Comment, The 
Administration of Justice, supra note 57 at 
1627-30. , 

107 S. 2600 § 7 (§ 3152(3) ]; see notes 138-48 
infra and accompanying text. 

108 ABA MINIMUM STANDARDS, supra note 
21, at 69. 

109 Cf. 1969 Hearings 32 (statement of Chief 
Judge Greene, District of Columbia Court of 
General Sessions). Justice Jackson's warning 
about the danger of any principle that "lies 
about like a loaded weapon ready for the 
hand of any authority that can bring forward 
a plausible claim of an urgent need," seems 
particularly apropos in light of the use by 
advocates of the principle of preventive de­
tention of figures reflecting high crime rates. 
See Korematsu v. United States, 323 U.S. 214, 
246 (1945 (dissenting opinion). 

110 Professor Dershowitz has suggested that 
a 75% accuracy rate would be an adequate 
basts for a preventive detention plan. 1969 
Hearings 183-84. 

111 See e.g., U.S. ATT'Y GENERAL's COMM. oN 
POVERTY AND THE ADMINYSTRATION OP FEDERAL 

CRIMINAL JUSTICE, REPORT 72-77 (1963). 
1l!! The problems inherent in a prediction 

of violent crime on bail were described re­
cently: 

"Predictions of human conduct are dif­
ficult to make, for man is a complex entity 
and the world he inhabits is full of unex-
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pect ed occurrences. Predictions of rare hu­
man events are even more difficult. And pre­
dict ions of rare events occurring within a 
short span of time are the most difficult of 
all. Acts of violence by persons released while 
awaiting trial are relatively rare events 
(though more frequent among certain cate­
gories of suspects), and the relevant time 
span is short. Accordingly, the kind of pre­
dictions under consideration began with 
heavy odds aga inst their accuracy. A pre­
dictor is likely to be able to spot a large num­
ber of persons who would actually commit 
a cts of violence only if he is also willing to 
imprison a very much larger number of de­
fendants who would not, in fact, engage in 
violence if released." (Dershowitz, Preventing 
"Preventive Detention," NEW YORK REVIEW 
OF BOOKS, Mar. 13, 1969, at 24-25, reprinted 
in 1969 Hearings 816.) 

u3 S . 2600 § 2 [ § 3146A(b) (2 ) (B)). The 
cour t is not required, however, to predict 
t h at t he defendant will commit a specific 
crime if released. See text at notes 175-77 
i nfra. 

m 18 U.S.C. § 3148 (Supp. IV, 1969); see 
White v. United States, 412 F.2d 145 (D.C. 
Cir. 1968) . 

m T h e present aut horization under the 
B ail Reform Act permits imposition of "any 
other condition deemed reasonably necessary 
t o assure appearance as required." 18 U.S.C. 
§ 3146 (a ) (5 ) (Supp. IV, 1969). Although the 
Administr at ion's bill does authorize con­
sidera t ion of safety to the community in 
sett ing release conditions, it does not pro­
pose an amendment that would permit the 
court t o fashion new conditions unrelated 
to appearance for trial, in order to prevent 
d a nger. SeeS. 2600 § 1(a) [§ 3146(a) ] . 

na See, e.g., McGee, Objectivity in Predict­
ing Crim inal Behavior, 42 F.R.D. 192 (1968); 
Thomsen, Sentencing the Dangerous Offend­
er, 45 F .R.D. 175 (1968); Wolfgang, Violence 
an d Its Relation to Sentencing, 46 F.R.D. 
533 (1969 ) . 

nr For an example of the diagnostic prob­
lems involved with even carefully planned 
t est s t o evaluate a potential for violence, see 
Sarba n & Wenk, Resolution of Binocular 
R ivalry as a Means of Identifying Violence­
Pr one Offenders, 60 J. CRIM. L.P. & P.S. 
345 (1969 ) . 

llS Professor Wolfgang h~s commented that 
" [ t) he difficulties of predicting violent be­
h avior , even among the small and limited set 
of persons to be released on parole, pre­
clude efforts to obtain much accuracy or 
efficiency beyond the operation of chance." 
Wolfgang, supra note 116, at 550--51. 

At the 1969 hearings, one witness com­
men ted that some future bail offenders are 
easily identified, stating that "[i)f Dillinger 
came before you, anybody with three grains 
of sense knows he is dangerous." 1969 Hear­
i ngs 22. The example given was infelicitous; 
Dillinger 's one-man crime wave, which ended 
with h is death in a gun battle with FBI 
agents, began within months of his release 
on parole from the Indiana State Prison, 
thus suggesting that his dangerousness was 
not particularly apparent to the parole 
board. See D. WHITEHEAD, THE FBI STORY 
103-06 (1956). 

n D See, e.g., 1969 Hearings 37 (Chief Judge 
Harold H. Greene), 60 (Bruce D. Beaudin, 
Director, D.C. Ball Agency), 131 (Mrs. Patricia 
M. Wald), 226 (H. Subin, Associate Director, 
Vera Institute of Justice), 227 (Chief Judge 
Alfred P. Murrah). 

120 See id. at 124, 220. 
m E .g., HART CoMM. REPORT 34; 1969 Hear­

ings 220. 
12:1 An informal survey of two judges' ab111ty 

to predict is described in 1969 Hearings 69-
71, 182. 

u a1969 Hearings 175-76, (proposal of Pro­
fessor Alan Dershowltz); 1969 Hearings, 
supra note 4, at 206-o7 (proposal of Mrs. 
Patricia M. Wald). 

CXVI-----"1612-Part 19 

m Although consideration of probable re­
cidivism is permitted in such proceedings, 
between 10 and 20 % of those persons released 
and presumably predicted to engage in future 
criminal activity did in fact commit addi­
tional offenses. Nationally, statistics show 
that 7.5 % of those defendants removed from 
probation supervision during fiscal 1967 were 
removed for a "major offense violation" of 
their probation. The percentage of major vio­
lations while on parole for the same year was 
20.3. DmECTOR OF THE ADMINISTRATIVE OFFICE 
OF THE UNITED STATES COURTS, ANNUAL RE­
PORT 154 (table 7) (1968). In fiscal 1966, the 
figures were 8.5 % and 19.6 % respectively. 
DmECTOR OF THE ADMINISTRATIVE OFFICE OF 
THE UNITED STATES COURTS, ANNUAL REPORT 
160 (table 7) (1967). 

126 Such defendants, of course, may have 
prior convictions, but they are not yet con­
victed of the charge for which release con­
ditions are being set. 

121 Both in pretrial capital cases, and on ap­
peal, defendants are "presumptively to be re­
leased." H.R. REP. No. 1541, 89th Cong., 2d 
Sess. 15 (1966). 

121 See FED. R. CRIM. P. 43. On the trial 
court's duty to determine that tll.e absence 
of defendant is voluntary, see United States 
v. McPherson, -- F.2d -- (D.C. Cir. 
1969) . 

129 See Note, Prevent i ve Det enti on, supr a 
note 20. 

:t-""11 D .C. CRIME COMM'N REPORT, supr a note 
20, at 527-28. 

lSO ABA MINIMUM STANDARDS, supra note 21, 
at 83. 

t31 Although not relevant to a discussion 
of the Administration's preventive detention 
proposal, two other classes of defendants 
were also eligible for detention: those 
charged with capital offenses, and those 
charged with felonies in which there is a 
high degree of probability that if released, 
defendant would flee the United States. Id. 
at 85. 

ts:l Id. 
133 I d. at 86. 
t st I d. at 83-84. 
135 S. 2600, 91st Cong., 1st Sess. (1969); see 

note 19 supra. 
tae S. 2600 § 2 [ §§ 3146A(a) (1)-(3) ). 
137 S. 2600 § 2 [§§ 3146A(b) (1)-(2) ]. 
tas Letter from Attorney General John N. 

Mitchell to the Vice President, in CoNG. REc. 
VOl. 115, pt. 14, p. t19262. 

133 Id. 
HO S. 2600 § 7 [§ 3152(3) ]. 
U l CONG. REC. VOL 115, pt. 14, p. 19263. 
142 Compare D.C. CoDE ANN.§ 22-401 (1967), 

wi th D.C. CODE ANN.§ 22-404 (1967). 
ua D .C. CoDE ANN.§ 22-1801 (1967). 
1-H D.C. CRIME COMM'N REPORT 85. 
145 Of the ten residents found at home, all 

were "assaulted in some manner." Id. at 86. 
u a I d. at 49. 
14.7 But see CONG. REc. val. 115, pt. 14, p. 

19263. 
us I d. ; cf. D.C. CRIME COMM'N REPORT 568. 
149 S. 2600 § 2 [ §§ 3146A(a) (2), 3146B). 
l50 s. 2600 § 7 [ § 3152 (3) ]. 
m 115 CONG. REc. S7910 (dally ed. July 11, 

1969 ) . 
152 I d., citing C.arbo v. United States, 82 

S. Ct. 662 (Douglas, Circuit Justice, 1962); 
Mitchell, supra note 21, at 1235, citing Fer­
nandez v. United States, 81 S. Ct. 642 (Harlan, 
Circuit Justice, 1961) . Neither of the two 
cases cited in support of this proposition in­
volved detention during the pretrial period. 
Moreover, until very recently, no federal court 
ever had applied the Carbo power to detain 
a defendant for witness intimidation prior to 
his trial. In December 1969, however, the D.C. 
Circuit ruled that the courts' inherent power 
to authorize detention to prevent witness in­
timidation could be invoked during the pre­
trial period as well. United States v. Gllbert, 
No. 23,711 (D.C. Cir., Dec. 17, 1969) (per 
curiam). 

153 18 u.s.c. § 1503 (1964). 
tat The clear and convincing evidence of 

witness intimidation would be more than 
adequate to support at least an arrest war­
raht on an obstruction of justice charge. 

too But see Mitchell, supra note 21, at 1237, 
noting that an "informal study" by the De­
partment of Justice indicated that approxi­
mately 10 % of the defendants charged dur­
ing a two week period in the Distri ct of Co­
lumbia would have been eligible for deten­
tion. 

156 See DmECTOR OF THE ADMINISTRATIVE OF­
FICE OF THE UNITED STATES COURTS, ANNUAL 
REPORT 246 (table D3) (1968). 

15i See text accompanying notes 128-30 
supra. 

158 H. SUBIN, supra note 58 , at 35-36. 
,u;o D.C. CRIME COMM'N REPORT 138. 
160 FED. R. CRIM. P. 5. 
161 H. SUBIN, supra note 58, at 42-44. 
162 S. 2600 § 2 [ § 3146A(d) (2) (B)]. 
163 CONG. REC. VOl. 115, pt. 14, p. 19260 

(remarks of Senator Hruska); 1969 Hearings 
289; HART CoMM. REPORT 16; cf. United States 
v. Leathers, 412 F.2d 169, 170. (D.C. Cir. 1969). 

164 S . 2600 § 2 [ § 3146A (c) ( 5 ) ] . 
tas s. 2600 § 2 [§ 3146A(b) (2) (a)). 
t60 I d. 
167 S. 2600 § 2 [ § 3146A(b) (2) (B)] . 
l68 ABA MINIMUM STANDARDS, SUpra note 21, 

app. C , at 86-87. 
189 S. 2600 § 2 [ § 3146A(b) (2) (C) 1. 
170 See notes 64-67 supra and accompanying 

text. 
111 S. 2600 § 2 [§ 3146A(b) (2) (C)]. 
172 S. 2600 § 2 [§ 3146A(c) (4)-(5) ). 
t•a s. 2600 § 2 [ § 3146A(c) (3) ]. 
t74 I d. 
176 S. 2600 § 2 [ §§ 3146A(a), (b) (2) (B) 1. 
176 CONG. REc., VOl. 115, pt. 14, p. 19264. 
117 Senator Tydings has introduced two 

bills which although avoiding some of the 
pitfalls into which S. 2600 has fallen, con­
tain most of its significant defects. The pre­
diction inherent in the bills is the commis­
sion of specific crimes, basically those in­
volving bodily harm, robbery, burglary, or 
witness intimidation, but the required find­
ing is that the probability of those crimes 
would create such a. danger that no condition 
of release would "provide the necessary pro­
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The PRESIDING OFFICER. Who 
yields time? 

Mr. TYDINGS. Mr. President, how 
much time is remaining? 

The PRESIDING OFFICER. The Sen­
ator from Maryland has 19 minutes re­
maining and the senator from North 
Carolina has 20 minutes remaining. 

Mr. TYDINGS. Mr. President, I yield 
5 minutes to the Senator from Missouri. 

.. 
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Mr. SYMINGTON. Mr. President, the 

increase in serious crimes and the fear 
felt by law-abiding citizens for their 
lives and property are among the most 
critical problems of the Nation. They are 
particularly acute in the Washington 
area. Serious crimes here are reported 
to be increasing at the rate of 22 percent 
a year. 

In an effort to protect themselves, 
many law-abiding citizens have erected 
barriers to their homes and refuse to ven­
ture out at night. Many business estab­
lishments have either abandoned the city 
or revised their modes of operations in 
effort to avoid further robberies, bur­
glaries, and shootings. 

Better solutions than we presently 
have are urgently needed now to check 
crime and to check also the rising fear of 
crime. What shall we do about these 
problems? Certainly we need to attack 
more vigorously the problems of poverty, 
education, the crowded and indecent con­
ditions that may be the real cause of 
crime. But we need also to strengthen 
our law enforcement and criminal justice 
system to make it operate fairly and 
swiftly if it is to serve as a deterrent to 
crime. 

Clearly there is an urgent need for 
court and law enforcement overhaul here 
in the District of Columbia, the only 
particular jurisdiction in the United 
States where the Congress writes the 
criminal laws and provides for the crimi­
nal justice and law enforcement system. 

The Senate is asked to vote up or down 
on a massive array of proposed legislative 
solutions which are contained in one 
package, the District of Columbia crime 
conference report. My vote reflects my 
judgment that, taken as a whole, the 
District of Columbia crime conference 
bill can fairly reinforce the criminal jus­
tice system; and can do so in a manner 
calculated to make that system serve 
society more effectively. 

The conference report offers several 
provisions which I believe will be highly 
beneficial in strengthening the law en­
forcement and criminal justice system. 

Presently the average time between 
arrest and trial in the District of Colum­
bia is 10 months. For an average, that is 
too long if the criminal justice system is 
to be at all effective in deterring crimes. 
Our system of justice needs to move more 
swiftly and, therefore, the provisions of 
the bill providing for court reorganiza­
tion and adding 17 judges to the Superior 
Court should serve the highly desirable 
purpose of providing for speedier trials 
and a reduction of the criminal case 
backlog. 

The establishment of a Public De­
fender Agency to provide legal repre­
sentation for indigent defendants would 
also serve to expedite criminal trials. 

The conference report also provides for 
an expansion in size and of the role of 
the District of Columbia bail agency. 
Under the provision, the Bail Agency will 
not be limited to its present service as a 
provider of information about the ac­
cused for the guidance of the judicial 
officer in making a decision as to release 
conditions. It will also make recom­
mendations on bail alternatives and 

most importantly, supervise the accused 
who may be conditionally released. 

All of the foregoing provisions in my 
opinion will make an important con­
tribution to crime deterrence through 
improving and strengthening the crimi­
nal justice and law enforcement system. 

Other provisions of this crime pack­
age--particularly those involving pre­
trial detention and ''no-knock" war­
rants--do raise problems as to their wis­
dom and constitutionality. We might 
prefer that they were not present in this 
omnibus measure but improvement has 
been made in both provisions over what 
was earlier contained in the House bill 
and there are also the following con­
siderations. 

Police officers today, on their own au­
thority, can enter premises to serve 
search or arrests warrants without first 
knocking and announcing their identity, 
when justified by certain circumstances. 
As would be expected, when necessary to 
prevent death or serious injury to a third 
person, or the officer himself, or to pre­
vent the destruction of quickly and eas­
ily destroyable evidence when the 
policeman's presence is already known 
and announcement would be useless, a 
police officer is permitted to dispense 
with notice. 

The District of Columbia crime report 
provisions on no-knock warrants does 
not give police officers this authority. 
They already have it. What the con­
ference report does is require that a 
police officer obtain judicial permission 
in advance when he has probable cause 
to believe that these exigent circum­
stances are likely to exist at the time of 
the execution of the warrant. 

The goal of the pretrial detention pro­
visions of the District of Columbia crime 
conference report is to protect the public 
and its individual members from the 
danger of potential criminal acts com­
mitted by persons charged with prior 
serious criminal offenses who are at 
liberty awaiting trial. 

In other Western nations with civilized 
criminal justice systems--most notably 
Great Britain-pretrial detention has 
been practiced fairly and effectively. In 
England, be it murder, rape, bank raid, 
or the like, they do not allow the man 
out on bail, but keep him imprisoned if 
they think he may make another offense 
and assure that he is tried within 8 
weeks-this, according to a high ranking 
member of England's judicial system as 
presented by the Senator from Maryland 
(Mr. TYDINGS). 

The distinguished English jurist notes 
that in their experience--

It is better for society that crlminals or 
potential crlminals should not be let loose 
pending trial. We do not let them out on 
bail, although we have 1n our b111 of rights, 
like you, the prohibition against excessive 
bail being demanded. 

As a matter of fact, neither the con­
cept nor the actual practice of pretr1al 
detention is new in the United States. It 
has been a long accepted practice under 
certain circumstances to deny bail to 
persons charged with capital offenses 
and thus to detain them prior to trial. 

Under the Bail Reform Act of 1966, a 

Federal Court is authorized to detain 
prior to trial those charged with offenses 
punishable by death when release would 
pose a danger to the community or any 
other person. 

But danger to the community or any 
other person is not now a factor that can 
be considered forthrightly by a court in 
setting financial or other conditions of 
release for persons charged with other 
serious and violent crimes. 

While under existing law the only 
stated legal basis for requiring a money 
bond is to secure the accused's presence 
at trial, there may be a reason to sus­
pect that courts do in fact consider harm 
to the community posed by release. When 
bond is set so high that it cannot be 
made, an accused is jailed and thus de­
tained prior to trial. 

Recent District of Columbia studies 
show in fact that over 40 percent 
of felony suspects are detained prior to 
trial because of inability to post bonds. 

Under the District of Columbia con­
ference report, dangerousness to the 
community, would be a factor for con­
sideration by the Court with regard to 
release for certain classes of defendants 
charged with serious offenses. The deter­
mination would be based on an appeal­
able adversary hearing of record in which 
the defendant would be represented by 
counsel. 

To order pretrial detention of the ac­
cused for a period of 60 days, the court 
must find that no conditions under which 
release could be permitted would reason­
ably assure the safety of the community 
and must also find that the Government 
has established that there is a substan­
tial probability that the accused com­
mitted the offense with which he is 
charged. The cases of persons ordered de­
tained for 60 days must be placed on an 
expedited trial calendar and given 
priority. 

The pretrial detention hearing seeks to 
afford due process safeguards for the ac­
cused person and at the same time seeks 
to give a better balance to the rights of 
society to be protected from the threat of 
repetition of crime on bail. 

I present the foregoing favorable con­
siderations of these two highly contro­
versial provisions so as to demonstrate 
that they may offer the possibility of fair 
improvement over existing practices. If 
unconstitutional, these provisions cer­
tainly will be subject to review and can 
be nullified by the courts. Moreover it is 
obvious that legislation of this character 
cannot be perfect in the first instance. We 
would expect recognition in the Congress 
of refinements that will be needed. 

I do not agree with all the provisions in 
the conference report, but it is clear to 
me that unless this legislation is adopted. 
there will be no legislation this year to 
expand and improve the courts and the 
law enforcement agencies that are 
needed fer the District of Columbia. 

Mr. ERVIN. Mr. President, I yield 10 
minutes to the Senator from Mississippi 
(Mr. STENNIS). 

Mr. STENNIS. Mr. President, I yield 
1 minute to the Senator from Wisconsin 
(Mr. NELSON). 

Mr. NELSON. Mr. President, no matter 
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how artistically and eloquently the pro­
ponents of this measure defend the con­
cept of no-knock entry, preventive de­
tention, and the provisions for wiretap­
ping, the fact of the matter is that the 
provisions do in fact compromise the 
constitutional rights of the people of this 
country, and the conference report ought 
to be defeated. 

Mr. President, there can be no doubt 
that the increasing crime rate is one of 
the most serious domestic problems fac­
ing our country today. The latest sa tis­
tics of the Federal Bureau of Investiga­
tion indicate that there has been a 13 
percent increase in serious crimes in the 
first 3 months of 1970. This added burden 
of crime has fallen most heavily upon our 
cities. 

Nowhere are the criminal statistics 
more appalling than in the Nation's 
Capital: 56,000 felonies reported in the 
District of Columbia in 1969; serious 
crime rising at almost double the na­
tional rate; reported felonies having in­
creased 122 percent in the last 5 years. 
Thus it is apparent that the national 
commitment to reducing crime can best 
begin here in Washington, making the 
District of Columbia an example for the 
entire country. 

S. 2601, the District of Columbia crime 
bill, which we are now considering, there­
fore, must be considered as a pilot pro­
gram to demonstrate the Federal Gov­
ernment's fight on crime to all of the 
United States. With this expectation, the 
administration has already sent similar 
legislative proposals to Congress to apply 
provisions of S. 2601 to all Federal dis­
tricts throughout the country. 

The District of Columbia crime bill 
which emerged from conference contains 
many r-or~controversial features that are 
badly needed in any vigorous system of 
effective law enforcement-in the Dis­
trict of Columbia and in every other Fed­
eral jurisdiction as well. This bill, as it 
now stands, also contains provisions 
which are so antithetical to the entire 
history of American jurisprudence that 
their inclusion makes this legislation un­
acceptable. 

The Senator from North Carolina <Mr. 
ERVIN) has ably and carefully docu­
mented the constitutional flaws in this 
legislation. While the bill provides for 
badly needed court reorganization, a 
strengthened District of Columbia Bail 
Agency, establishment of a public de­
fender for the District, and the adoption 
of an Interstate Compact on Juveniles, it 
is, in my judgment, totally compromised 
by the inclusion of such obnoxious fea­
tures as preventive detention, no-knock 
entry, mandatory sentencing, broadened 
wiretapping authority, automatic mental 
commitment, changes in burden of proof 
in insanity pleas, procedures for the no­
jury trial of multiple offenders, and ex­
panded treatment of juveniles as adults. 
. It has been suggested that, because the 

valid and necessary features of this pres­
ent bill outnumber the objectionable pro­
vision, the Senate should swallow its ob­
jections and approve the conference re­
port as it stands. It has also been sug­
gested that at some later time the courts 
can repair any violence done to the Con-

stitution. This is a dangerous concept 
and ought to be summalily rejected by 
the Senate. It is also implied that pre­
ventive detention of persons charged with 
crime who may commit another crime, 
no-knock entry by policemen and un­
named assistants, and government eaves­
dropping are the prices that we must pay 
t.o reduce the crime rate. 

I do not agree with these suggestions. 
There are alternate courses of legislative 
action which can be enacted in a short 
time and which will bolster law enforce­
ment without objectionable erosions of 
constitutional guarantees. I also firmly 
believe that it is right and proper for the 
Senate to insist that anticrime pro­
posals be consistent with longstanding 
American concepts of justice. 

There are presently available three 
legislative proposals which offer effec­
tive means of giving the District of Co­
lumbia additional tools to prosecute law 
enforcement. I am referring to S. 4080 
and S. 4081, introduced by Senator ERVIN 
and others as substitutes for S. 2601. 
These measures incorporate the worth­
while features of the court reorganiza­
tion plan and changes in criminal law 
and procedure which were contained in 
the conference report on S. 2601. 

The most needed and uncontroversial 
features of S. 4080 and S. 4081 include a 
new superior court which would take 
jurisdiction over all purely local civil and 
criminal cases with divisions of flexible 
size capable of adjusting to exact needs; 
a system of modem court management, 
with the centralization of nonjudicial, 
administrative duties in top-level court 
executives to invoke more efficient pro­
cedure that will clear away paperwork 
and other delays; substantial increase in 
judges with provisions for other means 
for expanding the city's judicial re· 
sources; a full-fledged public defender 
service for the District of Columbia, 
greatly expanding the size and scope of 
operation of the existing Legal Aid 
Agency; and expanded District of Co­
lumbia Bail Agency with the authority 
and manpower to keep a much closer 
watch on defendants released on bail; 
and restoration of the Senate's original 
Federal payment of $48 million to the 
District to carry out court reorganiza­
tion and give substance to other crime 
programs, in particular, efforts to deal 
with narcotics addiction. 

The third legislative proposal which 
would assist in reducing crime in the Dis­
trict of Columbia is S. 3936, the speedy 
trial bill. This measure would require 
each Federal District Court to provide 
trial within 60 days of indictment or in­
formation. The measure would also pro­
vide for additional penalties for crimes 
that are committed during pretrial re­
lease and would establish demonstration 
pretrial service agencies in five Federal 
districts, including the District of Co­
lumbia. In sum, S. 3936 provides a con­
stitutional alternative to preventive de­
tention. 

These three bills are sensible anticrime 
measures for the District of Columbia 
which I have cosponsored and which I 
support as substitutes for S. 2601. In 
addition to excising the questionable 

provisions infringing on citizens' con­
stitutional guarantees, this legislation 
would give the District the additional 
money to begin to make a concerted ef­
fort against its No. 1 crime problem­
narcotics. These substitute bills deserve 
expedited consideration and passage in 
place of the measure now before us. 

Since this legislation will mainly affect 
an unrepresented minority within an 
unrepresented minority-the black resi­
dents of the District of Columbia-it is 
a proper duty and an obligation of this 
body to question and object to the in­
fringements of citizens' protections un­
der this bill. Furthermore, we must also 
consider the example which this bill is 
intended to make for law enforcement 
activities in all the States. This bill has 
vital implications for governmental con­
duct in every region of the country. 

Mr. President, the affairs and activi­
ties of men and governments in this 
country have been controlled and guided 
for over 180 years by the U.S. Constitu­
tion. Its provisions have withstood the 
tests of time and relevance to an expand­
ing nation. Thus we are the only coun­
try in the world that has sustained any 
form of government under one constitu­
tion for so long a period of time. 

Over the years this Constitution and its 
Bill of Rights have faced stiff and critical 
challenges. This document has remained 
as the framework of government and the 
guardian of individual liberty through 
these tests only because men have taken 
the responsibility and the opportunity to 
defend the Constitution all through the 
continuing stresses and strains of this 
great and important experiment of man 
and government. 

Today, the Senate is faced with a 
measure which makes specific attacks 
upon the rights guaranteed to all citi­
zens by the fourth, fifth, sixth, and eighth 
amendments to the Constitution and tra­
ditional American concepts of justice. In 
particular, these attacks are embodied in 
the no-knock entry and preventive de­
tention provisions of the District of Co­
lumbia crime bill. 

First, the no-knock authority granted 
in the conference report is broader and 
less clear than the no-knock power per­
mitted under the Griffin amendment, 
which I opposed, to the Drug Control 
Act, S. 3246, passed earlier this year. 
The language of the present no-knock 
provision in S. 2601 is therefore at vari­
ance with both previous legislative lan­
guage in S. 3246, and with case law. It 
has been suggested that the provision 
merely codifies existing law. If this is so, 
then why is this provision necessary at 
all? Also, if existing law concerning no­
knock is sufficient, then why has the Fed­
eral prosecutor for the District of Colum­
bia claimed that he now cannot do what 
the new law would permit? 

According to the conference report, a 
police officer needs only a low level of 
proof to obtain a no-knock warrant up 
to 10 days before it is to be used. A 
magistrate must rely upon an officer's 
judgment which can be far removed in 
time and place from the point of action. 
In addition, the use of the no-knock 
warrant in the conference report is not 
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restricted to a specific category of crimes 
such as ins. 3246, the Drug Control Bill, 
where the no-knock provision can only 
be used in connection with narcotics 
felonies. Under S. 2601, no-knock could 
be used for anything from minor of­
fenses to major felonies. 

Under s. 2601, an officer may seek a 
no-knock warrant if he has probable 
cause that evidence is likely to be de­
stroyed or an officer's life endangered. 
There is no reference to any certainty 
regarding the need for a no-knock war­
rant, only likelihood. This conjunction 
of "probable cause" and "likelihood," in 
effect, is a level of proof requiring only 
a contingent contingency and would 
allow an officer to conduct a no-knock 
search at will, or at best, a reasoned 
conjecture. 

A most curious part of the no-knock 
provision is that which extends no­
knock authority to "any person aiding 
an officer" in the execution of this war­
rant. Who is this "any person aiding 
an officer?" Is he a passer-by? Is he a 
vigilante? No need has been demon­
strated for extending whatever right of 
unannounced intrusion there may be to 
private persons. Indeed, the language of 
the conference report leaves open the 
possibility of a self-labeled assistant 
breaking and entering alone on the 
barest suggestion from an officer or on 
the basis of what .the aide alone inter­
prets as an implied suggestion. 

The Ker against California case de­
cided by the Supreme Court established 
the current common law rules regarding 
no-knock searches. According to the 
best interpretation of this ruling, only 
"exigent circumstances" are sufficient 
for a no-knock entry. Exigent circum­
stances by their very nature can only 
be determined at the place where the 
search is to be conducted. 

Thus the officer has to be at the scene 
where the search is to be executed before 
he can know whether a no-knock entry 
is justified. The words of the bill before 
us do not reflect this interpretation of 
the Ker case. 

Finally, the present no-knock proposal 
raises the . serious question of offending 
the fourth amendment which guaran­
tees the right of people ''to be secure in 
their persons, houses, papers, and ef­
fects, against unreasonable searches and 
seizures." There is no more important 
right secured by the Constitution, and 
no one has more eloquently stated the 
case against no-knock entry than Wil­
liam Pitt in debate in the House of Lords 
~04 years ago, when he stated: 

The poorest man may, in his cottage, bid 
defiance to all the forces of the Crown. It 
may be frail. Its roof may shake. The wind 
may blow through it. The storm may enter. 
The rain may enter. But the King of England 
cannot enter. All his force dares not cross 
the threshhold of that ruined tenement. 

As if this no-knock provision is not 
offensive enough, the conference bill also 
contains a preventive detention provi­
sion. This provision introduces a new 
element to be considered in the release on 
bail of a person accused of a crime. 
Traditionally, the single issue to be con­
sidered in setting bail release conditions 
is the likelihood that thf:' accused crimi­
nal will not appear for trial. Under the 

preventive detention provision, there is 
to be the further determination as to 
whether pretrial release in noncapital 
criminal cases will affect the "safety of 
any other person or the community." 
This new factor makes far-reaching 
changes in the purpose and intent of bail 
procedures. 

This new consideration is an out­
growth of the great concern to keep vio­
lent criminals off the street, that is, to 
prevent further crimes of physical vio­
lence before a criminal is incarcerated. 
The language of the conference bill, 
however, makes preventive detention ap­
plicable to a wide range of persons ac­
cused of both nonviolent as well as vio­
lent crime. Under the bill, not only can 
accused murderers, rapists, arsonists, and 
other perpetrators of physical violence be 
detained, but so can those accused of 
"taking or attempting to take property 
from another by force or threat of force" 
and those accused of "unlawfully enter­
ing or attempting to enter any premises 
adapted for overnight accommodation of 
persons or for carrying on business with 
the intent to commit an offense there­
in." This broadens the concept of preven­
tive detention far beyond an intent to 
prevent further physical violence before 
trial and destroys the primary intent of 
release on bail to insure appearance at 
trial. Although preventive detention may 
have been intended to be limited to 
crimes of violence, under this bill it is 
subject to use as a catchall street clean­
ing mechanism for those accused of anti­
social behavior. 

Reference is made in this bill to plac­
ing the case of a person preventively de­
tained on an expedited court calendar so 
as to make a swift test of guilt or inno­
cence of the original charge a part of the 
process, as in the English system. But 
there is no assurance that the accused 
will receive a speedly trial within the 
original 60-day detention period, as the 
British system provides. Since consecu­
tive periods of 60-day detention are 
allowed under this bill, an accused per­
son can be incarcerated for an extended 
period of time without either release or 
without trial. 

Preventive detention is contradictory 
to the due process clause of the fifth 
amendment, since the arrested person is 
deprived of his liberty on the basis of a 
probability that he will commit a future 
crime. This detention is made before and 
without conviction for the first criminal 
charge. 

Preventive detention also interferes 
with a person's right of access to counsel 
and participation in obtaining evidence 
and witnesses in his own defense as 
guaranteed by the sixth amendment. 

It also violates the eighth amendment 
prohibition against the use of excessive 
bail. The historical purpose of the 
amendment was to make certain that 
bail is used to insure appearance and not 
to penalize the accused before conviction. 
Thus, by implication, the eighth amend-
ment guarantees a right to reasonable 
bail for noncapital cases. 

The arguments which I have consid­
ered concerning the issues of no-knock 
entry into private homes, the preventive 
detention of accused criminals who may 
cause further crime, and other provisions 

of this bill, lead me to the conclusion that 
there is certainly probable cause that the 
individual rightS of citizens of the Dis­
trict are not only likely to be impaired, 
but they will be impaired. This constitu­
tional infringement is unacceptable. 

I should also like to voice my opposi­
tion to the wiretapping provision in this 
conference bill. With the possible ex­
ceptions of national security and or­
ganized crime, I am opposed to any use of 
wiretapping and the invasion of privacy 
that occurs in a formalized government 
effort to intercept wire or oral communi­
cations. The authority for electronic sur­
veillance given inS. 2601 goes far beyond 
the limitations of these exceptions when 
the list of offenses for which wiretaps are 
permitted reads: arson, blackmail, bri­
bery, burglary, destruction of property 
of value in excess of $200, gambling, 
grand larceny, kidnaping, murder, ob­
struction of justice, receiving stolen 
property of value in excess of $100, rob­
bery, extortion, and offenses involving 
dealing in narcotic drugs, marihuana, 
and other dangerous drugs. This extends 
the Government's ear far too far. 

Mr. President, the issue before the Sen­
ate is not whether to do something about 
crime. Nor is the issue one of preserving 
the rights of criminals. The issue is how 
to take strong law enforcement actions 
consistent with the constitutional guar­
antees of all citizens. 

The no-knock, preventive detention, 
and wiretapping provisions are not only 
objectionable on constitutional grounds, 
but they are repugnant to American tra­
ditions and values. One freedom we have 
always honored is the freedom from re­
pressive governmental action. Freedom 
from the fear that our life, our liberty, 
or our property may be arbitrarily taken 
from us l)y the State is a founding prop­
osition of this country. 

Millions of our citizens or their fore­
fathers came to settle in America to es­
cape the repressive practices in their 
homeland. They have known the terrible 
fear of "the knock at the door in the mid­
dle of the night." In contrast the United 
States symbolized a country where peo­
ple could live in personal security and 
free from any threat to the security of 
their household. 

I must cast my dissent to any pos­
sibility that this security may be com­
promised in any way. We have protected 
well against the specter of the "knock 
in the middle of the night"-we must de­
fend even stronger against the fear of 
the unannounced breaking down of any 
man's door. 

Nowadays, any legislation traveling 
the legislative route under the umbrella 
of "crime control" automatically re­
ceives wide public acclaim. No one wants 
to raise doubts or questions or vote 
against any such bill, because the public 
reaction will be adverse. 

Grave doubts are being privately ex­
pressed by many who will vote for this 
bill because they view it as too difficult 
to explain to their constituents. Every­
one here was elected to uphold the Con­
stitution-not compromise it. I, there­
fore, register my opposition to this meas­
ure by voting against it. 

Mr. President, the Senate has an even 
stronger alternate legislative plank to 
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fight crime in the District of Columbia. 
My support is for the alternate bills to 
the conference report-S. 4080, S. 4081, 
and S. 3936, providing speedy trial for 
those accused of crime. 

Mr. STENNIS. Mr. President, every 
Member of this body, I am sure, and the 
people of the Nation, owe a debt of grati­
tude to the Senator from North Caro­
lina (Mr. ERVIN) for the very fine exposi­
tion he has made of this troublesome and 
far-reaching question. 

I, too, would like to support a sound 
bill. I am not indifferent to conditions in 
the District of Columbia. In a small way, 
I am a property owner here--of a home, 
at least. A member of my family has 
been a victim of some of the lawlessness 
here. So I am not indifferent to that. I 
am not a total stranger to law enforce­
ment here. 

I spent 5 active years as a district at­
torney. In that office I did everything 
from investigating to serving a grand 
jury. My duties included preparing in­
dictments, advising, and consulting with 
the grand jury, presenting the evidence, 
and making arguments to the jury, 
handled many hundreds of felony cases. 
I am not boasting, but I got it in the 
"raw." It was my privilege to serve 10 
years on the trial court bench as a cir­
cuit judge, with all kinds of criminal 
cases and with unlimited civil jurisdic­
tion. I have no outstanding record, but 
I am not a stranger to this field and the 
problems that goes with it. 

I think we are planting seeds of great 
disappointment in this bill. In the first 
place, almost everyone has doubts about 
its constitutionality. When those who 
doubt the constitutionality of statutes 
rely on the courts to overturn them, that 
does more to undermine our Constitu­
tion than anything else I know of. I refer 
to those who believe that the question of 
constitutionality is purely one for the 
courts and not for the Congress or State 
legislatures. 

Passing on, Mr. President, because I 
do not have time to argue this question 
fully-and many of these very questions 
have been ably presented by the Senator 
from North Carolina-the principal 
argument is that we should pass the bill 
to help the District of Columbia. I do not 
think there is any doubt that we are 
making admissions and lowering the 
standards of the administration of jus­
tice if we pass this bill and it is upheld. 
We are lowering the standards and we 
are doing it because the standards have 
already been lowered in the District of 
Columbia to the point where there is 
little effective enforcement of our crim­
inal law. But this bill is not the remedy. 
just because we have let these conditions 
build up. This is no excuse to desert con­
stitutional standards. I believe that these 
conditions were largely caused by the 
unfortunate changes in the laws of crim­
inal procedure and the administration of 
criminal justice by the Supreme Court of 
the United States in its interpretation of 
the Bill of Rights, such as in the Mallory 
case, and many others. This bill will not 
bring about a remedy in that field. It 
does nut touch, topside or bottom, the 
constitutional questions involved. 

Another question is the general wide-

spread permissiveness we have let come 
about in the District of Columbia and 
many other places in the country to 
which it has spread. For years there has 
been no real will to enforce the criminal 
law. There has been no positive deter­
mination on the part of the people or, 
it seems to me, on the part of many of 
the officials. Bandits walk the policemen's 
beats. The policeman is ridiculed. He is 
criticized and blasted in public day after 
day. Furthermore, there is a certain type 
of permissiveness that has almost gotten 
out of hand. We should not let it go on. 
My point is, that condition has to be met 
by will and determination. Putting more 
laws on the books is not going to do it. 

There may be a need for more judges, 
but my feeling is that some of the judges 
could put in more hours a day than they 
seem to put in. They could do more to 
pursue cases and know more about the 
sentences that are going to attach to 
those criminals than using the system 
now in use under which someone files 
some kind of report. ' 

So I believe we are looking in the wrong 
direction. We want to do something for 
the District of Columbia, certainly-we 
also want to do something for the whole 
country. But I believe we are going to 
have to reform ourselves first by law en­
forcement, and developing the will to en­
force the law that we already have. 

There is no breakdown of criminal 
procedure, as I see it. As I say, we may 
need more judges. We may need more 
law. But I strongly back the Senator 
from North Carolina <Mr. ERVIN) when 
he offers us a law that will give immedi­
ate relief and bring matters more up to 
date. His proposal skips all these very 
highly questionable constitutional mat­
ters that are in the bill before us. There 
are good motives behind those who 
worked on them. I would not suggest 
anything. I praise them for the work they 
have done. But I believe we are going to 
make the people think that paradise is 
at hand. We will lead the people of 
America to believe that we have found 
the remedy; that we are going to apply it 
to the District of Columbia first; and 
then apply it to the rest of the Nation. 
There is going to be a serious breakdown 
and a lot of hollering and disappoint­
ment. 

I think we can take the laws we have, 
plus the proposals of the Senator from 
North Carolina, and get a strong public 
sentiment behind law enforcement offic­
ers, and a strong public sentiment be­
hind enforcement of the law and support 
for the courts. 

I remember the old days when public 
opinion was the basis for support of law 
enforcement. We must have that to have 
the juries in the right frame of mind. 

I am really disappointed, in getting 
into this · important matter-and it is 
highly important-to find so little of the 
things that really would, in my humble 
opinion, afford us an appreciable remedy. 

So I have grave doubts about it, in 
fact, I just do not believe some of these 
provisions are constitutional, and if 
those of us who believe that way are go­
ing to surrender and say, "Let the courts 
decide everything," then who else will 
stand up for these basic principles? 

Another thing I find here, and I have 
checked somewhat, is that there is no 
punishment passed out, no real punish­
ment provided for these offenses. In the 
District of Columbia we do not have 
enough houses of correction or houses 
of punishment, or places where the of­
fender may feel a penalty of some kind­
! do not mean excessive penalties, but 
in order for the offender to feel the sting 
for having committed a crime. I believe 
that is the necessary remedy. We have 
always believed that, until recently. But 
some way, we have slipped into the idea 
that a man's background, or some other 
far-off reason, is to control, and he must 
be more or less protected instead of 
really punished. I say that is simply con­
trary to commonsense. 

We have purse snatching because it is 
not unprofitable to snatch purses; and 
we have these felonies of burglary and 
larceny and stealing because it is not un­
profitable. There is no sting of real 
punishment. 

The Senator from Louisiana has stated 
that only 5 percent of those who are 
charged with felonies are ever punished. 
My goodness alive, if that is correct­
and I assume it is-are we going to use 
that as the justification for the no-knock 
provision? I think we already have, in 
practical effect, most of this no-knock 
provision anyway. 

The PRESIDING OFFICER. The Sen­
ator's time has expired. 

Mr. STENNIS. I thank the Senator 
from North Carolina for yielding. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. ERVIN. Mr. President, I yield the 
remainder of my time to the able and 
distinguished junior Senator from Mary­
land (Mr. MATHIAS). 

Mr. HARRIS. Mr. President, will the 
distinguished Senator from Maryland 
yield me 1 minute? 

Mr. MATHIAS. Mr. President, I yield 
1 minute to the Senator from Oklahoma. 

Mr. HARRIS. Mr. President, Bernard 
Schwartz, noted constitutional author­
ity, stated in his "Commentary on the 
Constitution of the United States," that 
the Constitution: 

Ensures to the person a privileged sanc­
tuary within which he oan live his own life, 
sheltered from public supervision and scru­
tiny . . . He can retreat therein from out­
siders, secure in the knowledge that they 
cannot get at him without disobeying the 
Constitution. 

Mr. President, this will be less true if 
the Senate agrees to the pending confer­
ence report on the District of Colum­
bia crime bill. Since the founding of this 
Nation, Americans have always regarded 
"a man's home as his castle." This cliche 
establishes the moral, if not legal, basis 
upon which many traditional and fun­
damental concepts of American law are 
based. 

Previously, I have expressed my strong 
opposition to certain provisions of the 
omnibus crime bill for the District of 
Columbia. Provisions for no-knock en­
tries by police, "pretrial preventive de­
tention," extensive wiretapping and elec­
tronic surveillance, mandatory minimum 
sentences for certain crimes, and revision 
of the juvenile code making trial as an 

' 
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adult mandatory for 15 to 18 year-olds 
under certain conditions are inconsistent 
with the constitution and are repressive 
in both nature and effect. 

Authority for law-enforcement of­
ficers to break and enter without an­
nouncing their identify or purpose has 
been incorporated in a number of legis­
lative proposals during the 91st Con­
gress, including the Controlled Danger­
ous Substances Act-S. 3246-the Dis­
trict of Columbia Court Reorganization 
Act-S. 2601-and the present District 
of Columbia crime bill-H.R. 16196. 

Mr. President, these proposals raise se­
rious questions concerning the meaning 
and scope of the fourth amendment's 
protection against unreasonable searches 
and seizures. On several occasions, the 
Supreme Court has addressed itself to 
the problem of "no knock" entry, first in 
1958 in Miller against United States and 
in 1962 in Ker against California. AJ3 a 
memorandum issued by the distinguished 
Senator from North carolina (Mr. ER­
VIN ) states: 

In M i ller v. United States, 356 U.S. 301 
( 1958) , the Supreme Court held unlawful 

R. breaking and entering by arresting police 
officers where proper notice was not given. 
While the court's decision turned on its ap­
plication of the governing federal statute, 18 
U.S.C. 3109, and not expressly upon constitu­
tional standards, the court discussed t he his­
t ory of the requirement of notice. Mr. Justice 
Brennan wrote for the majority, "From the 
earliest days, the common law drastically 
limited the authority of law officers to break 
t he door of a house to effect an arrest. Such 
act ion invades the precious interest of pri­
vacy summed up in the ancient adage that a 
man's house is his cast le." Mr. Justice Bren­
nan cited Semayne's Case as setting forth 
the common law rule concerning breaking 
and ent ering. He concluded his opinion by 
writing: "The requirement of prior notice of 
aut hority and purpose before forcing entry 
into a home is deeply rooted in our herit age 
and should not be given grudging applica­
tion." 

In Ker v. California, 374 U.S. 23 (1962), the 
Supreme COurt for the first time directed it­
self to the question of the constitutionality 
of a "no-knock" entry. It appears that at 
least eight Justices on the Supreme Court 
at the time of the Ker decision subscribed to 
t he view that the Fourth Amendment im­
plicitly prohibit s unannounced entry in the 
execut ion of a search or arrest. The decision 
of the cou rt in Ker v. California--affirming 
a sta te court 's rejection of a contention that 
officers' failure to give notice was violative 
of the Fourth Amendment-also pointed to 
common law exceptions to the rule of an­
nouncement. It is the basis for and scope of 
the exceptions to the universally acknowl­
edged general ru le of not ice that is specif­
ically at issue in the various legislative pro­
posals for "no-knock" entry. 

In this case, t he Supreme Court affirmed a 
California court decision which found suffi­
cient circumstances to justify an exception 
t o t he constitutional requirement of notice, 
held to be incorporated in a California stat­
ute. Mr. Justice Clark quoted from People v. 
Maddox, 46 Cal. 2d 301 P. 2d 6: 

" . . . since the demand and explanation 
requirements of section 844 are codification 
of the common law, they may reasonably be 
interpreted as limited by the common law 
rules that compliance is not required if the 
officer' s peril would have been increased or 
the arrest frustrated hact he demanded en­
t r ance and stated his purpose." 

The close 5-to-4 vote in the Ker 
against California case significantly di­
minishes the majority decision. Justice 

Brennan and three other Justices held 
that the majority had recognized ''a new 
and unsupportable exception to the com­
mon law and constitutional requirement 
of notice." Justice Brennan further 
wrote: 

I have found no English decision which 
clearly recognizes any exception to the re­
quirement that the police first give notice of 
their authority and purpose before forcibly 
entering a home. 

English and American Courts have 
both cited the 1603 Semayne's Case as 
the leading judicial interpretation and 
application of the maxim that "every 
man's house is his castle." In that case 
the Court said: 

The Sheriff (if the doors be not open) 
may break the party's house, either to arrest 
him or to do other execution of the King's 
process, if otherwise he cannot enter. But 
before he breaks it, he ought to signify the 
cause of his coming, and to make request to 
open the doors. 

Mr. President, the cases clearly refute 
the arguments advanced by proponents 
of the no-knock provision of this bill. 

Many people, correctly or incorrectly, 
believe that these provisions threaten 
their privacy and justify their resistance 
to law enforcement officers in such cases 
of forcible, unannounced entry. To be 
sure, this will not be to the benefit of law 
enforcement officers or the citizens of our 
Nation's Capital. 

The "preventive detention" provision 
of this bill also raises grave questions of 
public policy. It gives cause for serious 
constitutional questions when considered 
in light of the eighth amendment guaran­
teeing "reasonable bail"; the fifth 
amendment providing for "due process"; 
and the sixth amendment guaranteeing 
"access to counsel and the opportunity 
to participate in the preparation of a 
defense." 

The issue of "preventive detention" 
fragments current efforts for bail reform. 
Under existing law preventive detention 
is already practiced in many instances 
by the establishment of extremely high 
bonds. The extraordinary overcrowding 
of the District jail provides ample sup­
port of this fact. 

In English law criminal suspects are 
presumed innocent unless proven guilty. 
The present bill will subject such indi­
viduals to a pre-trial for possible deten­
tion which, if such persons are detained, 
could seriously jeopardize their chances 
for a fair trial when he is brought before 
the court. This practice could also add 
additional burdens to the District's 
courts which already have substantial 
backlogs of pending cases. 

Further, Mr. President, the Justice De­
partment released a report on April 7 
which had been conducted by the Bu­
reau of Standards in connection with 
the need for preventive detention. The 
report showed that only 5 percent of all 
defendants charged with a violent crime 
during a 4-week study were also charged 
with a second violent crime while await­
ing trial. Another 12 percent of those 
charged with violent crimes were rear­
rested while awaiting trial but for less 
serious offenses. This means then, that 
83 percent of those persons committing 
a violent crime for the first time, were 

never charged again for a second offense 
while awaiting trial. 

It would seem that accelerated court 
trials would be far m'ore useful in re­
solving the kind of programs preventive 
detention is designed for. Such meas­
ures are provided under legislation for 
reorganization of the District's court sys­
tem which is also a part of this bill. Ad­
ditional use could also be made of "third 
party" supervisors for persons on pre­
trial release. 

Mandatory sentencing provisions are 
contrary to experience in traditional law 
and at best, are likely to be counterpro­
ductive from the standpoint of law en­
forcement and c<>rrections. In the area 
of corrections . this provision could have 
the effect of reducing a prisoner's pri­
mary incentive for good behavior and 
self-improvement, especially when he 
knows that he has no opportunity for 
an early release as a result of good 
behavior. 

I am equally concerned about the wire­
tap and electronic surveillance author­
ity provided f<>r in this bill, and the pro­
vision relegating a larger number of 
juvenile offenders to adult criminal pro­
cedures when facilities at the District jail 
and the Lorton Reformatory are already 
overcrowded. 

Finally, Mr. President, I believe very 
strongly that it is possible for this body 
to enact legislation which will provide an 
effective response to the problems this 
bill is proposed to solve, and at the same 
time respect the principles of individual 
liberty and due process. This can be 
done if the controversial provisions of 
this bill are deleted. However, since they 
are contained in the bill now before us, 
I will vote to reject the conference re-
port. · 

The PRESIDING OFFICER. Who 
yields time? 

Mr. MATHIAS. Mr. President, I yield 
2 minutes to the distinguished Senator 
from Massachusetts. 

Mr. BROOKE. Mr. President, the de­
cision we face regarding the conference 
report on the District of Columbia Court 
Reform and Criminal Procedure Act is 
a grave one. One of the most telling 
measures of the values of any society is 
the manner in which it treats those who 
violate its laws and standards. This Na­
tion aspires to a justice rare in human 
soci-ety, a justice which recognizes the 
precious rights of every individual and 
which accords humane treatment even 
to those convicted of the most serious 
crimes. In seeking to maintain a civilized 
system of justice and to protect our citi­
zens against the dangers and injuries in­
flicted by those who flout the law, we 
must strike a complex and delicate bal­
ance. In deciding the fate of this legis­
lation, we are once again obliged to weigh 
that balance carefully. 

All of us know the long and arduous 
efforts which many Senators and Con­
gressmen have devoted to producing this 
conference bill. Its provisions for court 
reorganization and other improvements 
in the law enforcement mechanisms of 
the District have justly won the approval 
of the community and of both Houses of 
Congress. These elements of the bill 
ought to be approved forthwith 1n 
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to relieve the critical situation which has 
persisted for too many years in our 
crime-plagued National Capital. 

I favor most of the provisions of this 
bill. In the interests of the people of the 
District, I think we should enact the most 
effective anticrime program we can de­
vise. I emphatically agree, as a former 
law enforcement officer, that innovations 
are required to curb the growing pattern 
of criminal behavior in this city. Cou­
pled with long-term programs of social 
reform and development, more potent 
law-enforcement techniques can reverse 
the swelling tide of crime which aflticts 
us all. 

Yet the bill before us includes anum­
ber of sections which properly invite 
close scrutiny and which have provoked 
bitter controversy. The conference com­
mittee has certainly made an earnest 
attempt to meet the objections raised 
against such provisions as those regard­
ing pretrial detention and the so-called 
no-knock entry by police. 

Nevertheless, serious questions of pol­
icy and of constitutionality remain. Par­
ticularly in regard to pretrial detention, 
the concept appears so novel and its po­
tential implications are still so dimly un­
derstood that it is difficult to render a 
confident judgment on precisely what ef­
fect such procedures would have. It may 
be that this procedure would do less dam­
age to our traditional principles of the 
presumption of innocence in criminal 
cases and of the requirements of due 
process, than the procedures which are 
now being applied through devices like 
high-money bond and extraordinary de­
lays in trials. But it is possible--and the 
possibility is too threatening to be dis­
missed-that this provision would open 
the way to abuses that are worse than 
those we seek to correct. 

In my opinion, it is quite possible that 
a suitable procedure of this kind can be 
drawn-indeed, it is even possible that, 
if properly interpreted, the present pro­
posal could prove both constitutional and 
helpful to the twin goals of effective law 
enforcement and individual liberty. 
However, doubts remain and I am not 
personally satisfied that this is the ap­
propriate vehicle fot this purpose. 

Given these doubts and the extreme im­
portance of the issues at stake, I be­
lieve the sound course for the Senate is 
to reject the conference report and to 
seek passage of the principal features of 
the bill which command the support of 
wide majorities in both Houses. Surely 
we are agreed that the substantial up­
grading of the District's law enforce­
ment and judicial capabilities will, in 
and of itself, do much to alleviate the in­
tolerable delays in processing criminal 
cases. Speedier trials will themselves 
contribute immensely to that expeditious 
Justice which is the heart of an effective 
program to combat crime. 

I think we should reserve for fuller 
study such concepts as pretrial deten­
tion. By severing them from the bill and 
addressing them through additional 
hearings and debate, we may be able to 
satisfy our concerns and to design pro­
visions of this sort in which this com­
munity can have high confldence. 

At the moment, however, so intense is 
the division on these issues and so wide­
spread the misunderstanding of the pro­
visions of this bill, that passage of this 
legislation in its present form would not 
be wise. 

Let us instead take one step at a time. 
Let us move to provide facilities and re­
sources to assure prompt disposition of 
the heavy caseload in the District and to 
improve the law enforcement system's 
overall capacity to meet the challenge 
of crime in this troubled city. But let us 
not further undermine confidence in the 
system of justice we seek to serve by pre­
maturely introducing procedures which 
are poorly understood and which could 
surely benefit from more extensive an­
alysis by the Senate and its standing 
committees. 

In casting my vote against this confer­
ence report, I profoundly hope that its 
rejection will not result in a deadlock be­
tween the Senate and the House. I can­
not believe that reasonable men on both 
sides, recognizing the vital need to pass 
potent anticrime legislation, would sacri­
fice the essential and accepted provisions 
of this bill in a senseless contest over de­
batable proposals which obviously affect 
the most fundamental realms of individ­
ual liberty and constitutional govern­
ment. 

Should the bill pass in its present form, 
we can expect important court tests in 
the near future. None of us who questions 
one or another aspect of this bill should 
assume that today's vote will settle the 
issues in any final way. The judicial re­
view to which many provisions of the b111 
will be subjected a:ffords important reas­
surance to the community and to the 
Congress that constitutional rights will 
be safeguarded. On this occasion, as so 
often in the past, the splencllii strength of 
our system of checks and balances should 
encourage all of us to rely on forthcom­
ing judicial evaluations of the dubious 
provisions of this bill. Men may well dif­
fer on the merits and effects of this leg­
islation and we do well to view this meas­
ure, not as an inflammatory act of re­
pression, but as exactly what it is-a con­
troversial approach to the problems of 
criminal justice which we all seek to re­
solve. I am sure that, should the bill be 
enacted, the courts will be quick to cor­
rect any features which fiout the Con­
stitution. 

On the basis of my own analysis, I urge 
the Senate to reject the conference re­
port and to adopt a new bill built princi­
pally on the major provisions previously 
enacted by this body. 

Mr. MATHIAS. Mr. President, as we 
approach the end of this debate, I wish 
there were time to summarize fully the 
concerns that have led me to oppose the 
conference report, and that have led 
three of the seven Senate conferees to 
oppose the report and to support alterna­
tive legislation to improve the adminis­
tration of justice and reduce the level of 
crime in the Nation's Capital. 

As President Nixon stated in January 
1969, the most urgent need of law en­
forcement in Washington is court re­
form. In his first message to Congress on 
the District of Columbia, the President 

gave top priority to reforming and re­
organizing the court system of the Dis­
trict to eliminate its crippling backlogs, 
prevent future delays, and insure that 
justice will be both swift and sure. 

After extensive hearings, the Senate 
District of Columbia Committee re­
sponded to the President's request and 
the city's need by reporting a massive 
court reform bill, which was approved by 
the Senate without objection on Septem­
ber 18, 1969. The Senate also passed 
measures last year to improve procedures 
for handling juvenile cases, make limited 
changes in local criminal law, strengthen 
the District of Columbia Bail Agency, 
and establish a full-time public defender. 

Unfortunately, this enlightened legis­
lation has undergone many substantive 
changes. These changes create issues 
which should not be swept under the rug 
of court reform. They should be con­
sidered separately and voted up or down 
on their own. Yet, the conference report 
procedure today gives us only two 
choices: to reject the report, or to swal­
low it whole. If we reject the report, we 
can proceed at once to take up the sub­
stitute bills which other Senators and I 
have introduced-bills which would re­
store top priority to court reform, and 
would enable us to debate no-knock, pre­
ventive detention, juvenile procedures, 
and other issues point by point. To me 
this is the course of wisdom, and I, there­
fore, urge the rejection of this report. 

It is the concern of many Senators, as 
expressed on this fioor and privately, 
that defeat of the conference report 
would mean that the President's request 
for court reorganization would be de­
ferred until next year, or that there 
would be no anticrime bill for the city­
a city that has now been awarded the 
title of national crime capital by biparti­
san agreement. 

Mr. President, that is a groundless 
fear. There can be a bill for court reform 
and it is on each Senator's desk in the 
form of S. 4080. There can be a bill for 
revision of criminal and juvenile law, and 
it is on each Senator's desk in the form 
of S. 4081. There will be no delay for re­
search and development. The research 
and development has been done. The 
bills are in the pipeline. They are ready 
to go. They can be adopted immediately 
and sent to the other body, and that is 
what we ought to do. 

Mr. President, this is serious business. 
The level of crime in Washington rose by 
over 20 percent this year. We have to ad­
dress ourselves to the best possible way 
of eliminati.ng the pollutants of crime 
and fear of crime from the city of Wash­
ington. 

Mr. President, some Members of the 
Senate have devoted impressive amounts 
of time, energy, and thought to this legis­
lation. I want to commend in particular 
the contributions of my colleague from 
Maryland, Senator TYDINGS, and the 
senior Senator from North Carolina, 
Senator ERVIN. I also want to note the 
essential contributions of many tireless 
sta:ff members. 

In considering this bill, we are acting 
in our capacity as the local legislature 
for the District of Columbia. I happen to 
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believe that the residents of Washington 
should be empowered to elect their own 
legislators, but as long as we deny the 
citizens of the Nation's Capital the right 
of self-government, we have a special 
obligation to insure that they are not 
denied any other rights, such as pri­
vacy or due process of law. 

And I say, Mr. President, that if we 
were debating this kind of bill for our 
own States, this would be a different de­
bate. Or if this were nationwide legisla­
tion, we would be dissecting it clause by 
·Clause. We would be insisting-and our 
constituents would insist-that we pro­
duce a measure which would ctirb crime 
without suspending the Constitution. We 
would consider a man's right to be se­
cure in his home as important as his 
right to be safe on the streets. We would 
want to zero in on the real problems of 
law enforcement, rather than waving a 
blunderbuss at a whole community. 

This body has spent just 7 weeks de­
ciding that the Constitution does not 
stop at the water's edge. Today, I hope 
we will decide that it does not stop at 
the District line. 

Mr. TYDINGS. I yield 1 minute to the 
distinguished Senator from Nevada. 

Mr. BIBLE. Mr. President, 1 minute is 
not much time, but I spoke at length on 
Tuesday urging full support of this con­
ference report. 

The conference report-the bill it 
brings to the Senate has been thor­
oughly discussed. The questions raised 
by the bill have been exhaustively de­
bated. There is no questioning the fact 
that the proposed court reorganization 
is urgently needed. The deplorable crime 
situation in the Nation's Capital will not 
be stemmed unless the processes of crim­
inal justice are speeded up. This bill will 
provide the wherewithal to assure swift, 
fairly administered justice. I think it is 
a sure step toward makin~ this city a 
safer place to live and do business. Two 
issues-no-knock and preventive deten­
tion-have raised concerns respecting 
their constitutionality. These questions 
have been argued long and thoroughly. 
I have examined them carefully, and I 
subscribe to the viewpoint that they are 
soundly conceived and constitutional. 

I urge adoption of the conference re­
port. 

Mr. PASTORE. Mr. President, will the 
Senator yield for a question? 

Mr. TYDINGS. Mr. President, how 
much time remains? 

The PRESIDING OFFICER. The Sen­
ator has 7 minutes. 

Mr. TYDINGS. I yield to the Senator 
from Rhode Island. 

Mr. PASTORE. There is a rumor prev­
alent that the manager of the bill re­
sisted these two very crucial amend­
ments in conference; is that true? 

Mr. ·TYDINGS. The manager of the 
bill has introduced a pretrial detention 
provision prior to that introduced by the 
Department of Justice. The conference 
report perfected the House provision in 
a manner in which the chairman of the 
Senate c<mferees thought was best, and 
the House receded and adopted the Sen­
ate version of no-knock · which passed 
without a dissenting vote in the Senate 
last year and passed· again in two other 
legislative forms in the past year as well. 

Mr. PASTORE. The next question: Is 
the Senator convinced, after thorough 
study, that both these provisions are 
consistent with our Constitution? 

Mr. TYDINGS. I -am convinced. 
The PRESIDING OFFICER. Will the 

Senator suspend for a minute? 
Mr. TYDINGS. Yes. 
The PRESIDING OFFICER. The time 

is now approximately 5 minutes to the 
time the Senate is to vote on this issue. 

In compliance with the order previ­
ously agreed to, the Sergeant at Arms is 
directed to clear the Chamber and the 
lobbies of all staff personnel except the 
staffs of the Secretary of the Senate, the 
Sergeant at Arms, the secretary to the 
majority, the secretary to the minority, 
their assistants, the aides to the leader­
ship on both sides of the aisle, staff per­
sonnel associated with the manager of 
the conferenc3 report, and the personnel 
of the two policy committees, and that 
such staff remain off the floor and from 
the lobbies until the vote is announced, 
at which time they may be permitted to 
return to the Chamber. 

Mr. JACKSON. Mr. President, I have 
followed closely the debate on the con­
ference report on the District of Colum­
bia crime bill. I have concluded with 
some regret that the proponents of this 
conference report have been unable to 
demonstrate that the many merits of 
the bill outweigh its obvious defects. I 
am not convinced that the introduction 
of such concepts as preventive detention 
will substantially advance the cause of 
crime control in the District, but I do 
know that they raise serious questions 
of due process which have not been 
answered to my satisfaction. On bal­
ance, there are too many aspects of the 
bill which raise constitutional and other 
issues to warrant our acceptance of the 
conference report. 

Legislation has already been intro­
duced in the Senate which deals with the 
problems of crime and court reform in 
the District without, at the same time, 
introducing dubious constitutional con­
cepts. I am cosponsoring this legislation 
and see no reason why it cannot win the 
early approval by Congress. 

Mr. President, I ask unanimous con­
sent to have printed in the RECORD a 
statement by my colleague from Wash­
ington (Mr. MAGNUSON), opposing the 
conference report on the District of Co­
lumbia crime bill, S. 2601. 

There being no objection, the state­
ment by Senator MAGNUSON was ordered 
to be printed in the RECORD, as follows: 

Mr. MAGNUSON. Mr. President, while there 
can be little argument over the rise in crime 
in the District of Columbia and the subse­
quent need for a D.C. anti-crime b1ll this 
year, I cannot in good conscience vote for 
a bill containing provisions which I believe 
to be unconst1tutional. Therefore, ~ oppose 
the acceptance of the Conference Report on 
the D.C. Crime Bill (S. 2601). 

While I have grave reservations about the 
'wisdom and efficacy of certain provisions in 
this bill, I am particularly concerned about 
the preventive detention sections of the bill. 
After a 1ong and diligent study of both case 
.and common law, it is my belief tpat pre­
ventive detention would violate the "due 
p~ocess" cJause of the 5th Amendmen£ and 
the 8th Amendment's provision that "exces­
sive ball shall not be required." In addition, 
I have serious questions as to whether or 

not preventive detention violates a defend­
ant's right to a speedy trial as provided for 
by the 6th Amendment. At such, I believe 
preventive detention is unconstitutional, and 
for this reason I would vote against accept­
ing the Conference Report. 

Mr. President, as a former County Prose­
cutor in the State of Washington and as a 
current resident of the District, I am well 
aware of the need for an anti-crime bill in 
the District of Columbia this year. Thus it 
is my hope and expectation that the Senate 
will expeditiously pass the many other fine 
provisions of this bill, as provided in S. 
4088 and S. 4081 which I am cosponsoring 
and which include sorely needed court 
reorganization and the establishment of a 
Public Defender program, so that the streets 
will once again belong to the people, rather 
than the criminals. 

Mr. SPONG. Mr. President, notwith­
standing my reservations about certain 
of its provisions, I will support this con­
ference report because I believe it repre­
sents the only realistic chance we will 
have in this Congress to begin doing 
something about crime in the District. 

As one of the Senate conferees, I can 
testify to the strenuous efforts that were 
made to eliminate such questionable 
items as pretrial detention and manda­
tory minimum sentences. But, even 
though we succeeded in improving the 
original House provisions, in the end, we 
were faced with a choice of having a less 
than perfect bill or no bill at all. 

In my judgment, it is the same choice 
the Senate is called upon to make here. 
I do not believe we can avoid it by pass­
ing another bill which preserves only 
programs which are acceptable to the 
Senate conferees. For, just as surely as 
it passed this report by a better than 
5-to-1 margin, the House would amend 
the new bill to put back those provisions 
we took out. We would have gained noth­
ing for the exercise except further delay. 

Mr. President, although I continue to 
have reservations about pretrial deten­
tion and mandatory minimum sentences 
and would vote against those measures 
were they to be acted on separately, I am 
forced to make an overall judgment on 
the entire package before us. And, on 
balance, I find the good far outweighs 
the bad. In such specific provisions as 
court reform, expansion of the bail 
agency and creation of a full-fledged 
public defender system, I believe the 
bill makes a valuable contribution to the 
system of justice in the District. 

Mr. President, the need to come to 
grips with the crime problem in the Dis­
trict is too compelling for there to be 
any further delay in passing this legisla­
tion. 

Mr. HATFIELD. Mr. President, the 
problem of crime in the Nation's Capital 
has grown to such an extent that it de­
mands the immediate action of Congress 
without further delay. Many of us and 
our staffs, regrettably from personal ex­
perience, are well aware of this urgent 
need. Comprehensive reform of the crim­
inal justice system is necessary. 

The District of Columbia Court Re­
form and Criminal Procedure Act of 
1970, referred to as the District of Co­
liunbia crime bill, represents an attempt 
to :Provide that reform. It provides for a 
reorganization -of the court system de­
signed to improve its efficiency and ef-
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fectiveness. It increases the number of 
judges, their tenure and salary. The bill 
contains a comprehensive revision of the 
code of juvenile procedure. The criminal 
code of the District of Columbia has been 
completely revised and updated. The bail 
agency has been expanded and the Dis­
trict is provided for the first time with a 
full-fledged public defender rather than 
the pilot project it now has. 

I wholeheartedly support these re­
forms of the criminal justice system in 
the District of Columbia. They are the 
kinds of reforms which I have long ad­
vocated as necessary for the District and, 
indeed, elsewhere to help the :fight 
against crime. 

Mr. President, I am fully ~ware that 
this bill also contains some highly con­
troversial provisions, particularly those 
relating to pretrial detention and so­
called no-knock. In view of the widely 
divergent views people have today con­
cerning crime and how best to cope with 
it, it is not surprising that such provi­
sions as these are controversial and that 
opponents have challenged their consti­
tutionality. In today's period of change 
in court interpretations of criminal laws 
and the Constitution, I believe that al­
most any new legislation in this area 
would be open to conflicting arguments 
regarding their constitutionality. 

I have carefully studied these provi­
sions and the arguments of their sup­
porters and critics. Despite some reser­
vations I have about these two provi­
sions, I intend to vote in favor of the 
conference report. Delay in enacting 
legislation is simply not tolerable. 

It is my hope, Mr. President, that those 
responsible for the administration of 
justice-the police, the prosecutors, and 
the courts-will use these controversial 
provisions with wisdom and restraint. 
Should application of these controversial 
provisions demonstrate unwarranted in­
fringement of the constitutional free­
doms of the citizens of the District of 
Columbia, I shall support their prompt 
repeal. I do not expect this to happen. 
Employed with sound discretion, all the 
provisions of this conference report will 
contribute to the improvement of the 
criminal justice system in the Nation's 
Capital. 

Discussion of this bill has brought out 
another facet of this problem-that of 
our corrections system. 

Many speeches have been given about 
our penal system in recent weeks. As 
Governor of Oregon, I worked to improve 
our State corrections system, and today 
we have a women's prison unit, a mini­
mum-corrections complex, juvenile re­
habilitation centers, halfway houses 
and work-release programs. All of these 
work very well at the State level, and I 
hope that we could expand work in these 
areas at the Federal level. 

I hope that the discussions on this bill 
will give needed impetus to the various 
proposals offering substantial improve­
ments in our penal system. The present 
allocation of our funds-with the great 
majority going to the apprehension of 
criminals and very little to their reha­
bilitation-must not continue. I hope the 
Senate can vote in the near future on 
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needed improvements in our penal sys­
tem. 

Mr. TYDINGS. Mr. President, in a few 
moments the Senate will vote on the 
conference report on S. 2601, the Presi­
dent's District of Columbia crime legis­
lation. 

I am confident the Senate will approve 
this bill by a substantial majority. In 
doing so, it will send to the President the 
first of his major crime proposals to pass 
the Congress. 

I am proud of the Senate's role in this 
legislation. We passed the Senate version 
of these bills in prompt order last fall , 
within weeks of their submission by the 
President. We worked hard in a long and 
difficult conference to achieve this sound 
and effective conference report. 

Of the major items of difference be­
tween the two Houses, the Senate pre­
vailed on more than a full half; the 
House on a third; and the balance were 
resolved by compromise legislation. We 
successfully eliminated from this legis­
lation virtually all the controversial pro­
visions which the House had added to 
the President's proposals. 

During the past week, we have spoken 
at great length on the provisions of this 
bill and the urgent need for its enact­
ment. 

No one doubts the need for prompt 
action on National Capital crime legis­
lation. More than 56,000 felonies were 
reported in this city last year, but scarce­
ly more than 1,400 felony convictions 
were obtained in the District's courts. 
The number of felonies reported in the 
District has risen 122 percent in the last 
5 years, but the percentage of convictions 
obtained each year has actually decreased 
during the same period. 

This conference bill is a sound, effec­
tive, constitutional, and fully safeguarded 
answer to this crime crisis. 

As I predicted when the Senate dis­
cussion of this legislation began, debate 
has centered on the pretrial detention 
and no-knock sections of the bill. I be­
lieve we have demonstrated that these 
provisions are improvem,ents on the pres­
ent state of the law. 

We have demonstrated how the no­
knock provision simply writes down what 
is already the law as declared by the 
Supreme Court for the whole United 
States. The Senate version of no-knock, 
passed without a dissentirig vote in this 
body last fall, prevailed in the conference 
and is incorporated in this bill we are 
about to pass. The conference version of 
no-knock, like the Senate version, im­
proves on the present law in the District 
of Columbia, by requiring prior judicial 
supervision of proposed no-knock entries 
in every possible case. 

We have explained our belief that the 
pretrial detention provisions of this bill, 
which are based on the centuries-old 
British practice, under a bill of rights 
bail provision identical to our own, are 
a vast impr,ovement over the unconscion­
ably hypocritical subterfuge of high 
money bond now in use in every State of 
the Union, and in the District of Colum­
bia as well, as a pretext to detain dan­
gerous defendants prior to their trial. 

We have called attention to the recent 

National Bureau of Standards study 
which shows that fully 40 percent of all 
felony defendants in the District are in 
fact detained today. This conference re­
port merely proposes that, when a de­
fendant is to be detained because the 
judge believes he may be dangerous if 
released, that defendant must be given 
a full and fair hearing as to his danger­
ousness, with the right to counsel and to 
present evidence; that he should have an 
immediate appeal from any adverse find­
ing; and that he should have an abso­
lute right to release or trial within 60 
days of any detention order. 

This proposal is not only constitu­
tional, but an enormous reform over the 
hypocrisy which now pervades American 
pretrial detention practice. 

I believe we have met the reasoned ar­
guments by the critics of these proposals. 

But much of this debate has been cast 
in unfortunately emotional and inflam­
matory terms. We have heard some well­
meaning critics assert that this bill is 
antiblack. To those who say this bill is 
anitblack, I say crime in this 70-percent 
black city is antiblack. President John­
son's District of Columbia Crime Com­
mission tells us that 86 percent of all 
District of Columbia murder victims are 
black; 86 percent of all aggravated as­
sault victims are black; 80 percent of all 
rape victims are black; 66 percent of all 
auto theft victims are black;and 60 per­
cent of all burglary victims are black. In 
fact, the only crime of violence which 
amicts blacks and whites equally in this 
city is robbery. 

I find no cause to abandon the people 
of this city or any segment of our pop­
ulation to the morass of crime simply be­
cause it may be expedient or fashionable 
to do so. The most controversial provi­
sions ·of this bill are among the most vital 
for protecting the residents of this city 
from the grinding terror of the danger­
ous defendant and the malignant perva­
sion of the city's drug traffic. 

We have heard some others, ignoring 
the 90 percent of this bill which is with­
out controversy, oppose this bill as re­
'pressive. There is repression in this city; 
but it is not repression by the Govern­
ment and it is not repression by this bill. 
It is the repression of fear and crime and 
violence which is destroying homes and 
families and businesses within the 
shadow of the Capitol itself. It is the re­
pression which drives people to bar their 
windows and flee the streets at dark. It 
is the repression which forces people to 
keep arsenals and police dogs in their 
homes for fear of being assaulted, not by 
the police, but by vicious killers, rapists, 
and thieves. 

We have heard it claimed that this 
bill should not be enacted because it 
might serve as a model for the Nation. 
We have heard the bill described as an 
"experiment in repression" by critics 
whose own States sanction no-knock 
search and pretrial detention practices 
broader and far less safeguarded than 
this bill provides. We have heard it de­
scribed as a "model'' · for other States 
by critics who overlook the fact that 
more than half the States now permit 
no-knock searches and practice virtually 

,.. -.- -·- -- _ _. -·-
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unlimited pretrial detention through 
money bond, without the safeguards of 
this bill. 

We have seen the wiretap and second­
offense mandatory sentencing provisions 
attacked as unprecedented by critics 
who forget Congress authorized this 
same legislation, without the new safe­
guards this bill provides, for the entire 
Nation in the Omnibus Crime Act and 
the Gun Crime Control Act of 1968. 

This legislation will be an example to 
the Nation, but not by reason of its pro­
visions, which are based on the experi­
ences and practice of other States and 
prior Federal laws. The example Con­
gress will provide today is the clear mes­
sage that a government by free people 
has the determination, within the sacred 
limits of its time-tested Constitution, to 
take reasoned, safeguarded steps to meet 
and defeat a plague of lawlessness de­
stroying the very fabric of its society. 

Some Senators have suggested we 
should defeat this conference report and 
send to the House a watered -down ver­
sion of this legislation. They suggest that 
in adopting the conference report we are 
somehow knuckling under to the other 
House. 

Having led the Senate conferees, I can 
guarantee this body that the other House 
will never accept this suggested al terna­
tive. But I do not offer that as a reason 
to pass this report. We should approve 
this conference report because it is a 
sound, constitutional, and effective an­
swer to the crime crisis facing this city. 

We have an enormously difficult and 
tragic crime problem to deal with in this 
city. Its victims know it better than any 
of us ever can. Our responsibility is to 
address that crime problem rationally, 
calmly, and deliberately, and to formu­
late effective answers to it within the 
framework of our Constitution and our 
concept of individual rights and liberties. 
This bill is that kind of response. 

We have done our job. We have met 
the President's request. We have pro­
vided the bill necessary to answer the 
crime problem in this city. I urge the 
adoption of the conference report. 

Mr. PASTORE. Mr. President, I ask 
for the yeas and nays on final passage. 

The yeas and nays were ordered. 
The PRESIDING OFFICER <Mr. 

(BELLMON) . All time on the conference 
report has now been yielded back. The 
question is on agreeing to the conference 
report. 

On this question the yeas and nays 
have been ordered, and the clerk will call 
the roll. 

The assistant legislative clerk pro­
ceeded to call the roll. 

Mr. YOUNG of Ohio (after having 
voted in the negative) . On this vote I 
have a pair with the Senator from Ne­
vada <Mr. CANNON). If he were present 
and voting, he would vote "yea." If I 
were at liberty to vote, I would vote 
"nay." I withdraw my vote. 

Mr. LONG <after having voted in the 
affirmative). On this vote I pair with the 
Senator from Washington <Mr. MAG­
NUSON). If he were present and voting, 
he would vote "nay." If I were at liberty 
to vote I would vote "yea." I withdraw 
my vote. 

Mr. INOUYE (after having voted in 
the negative). On this vote I have a pair 
with the Senator from New Mexico <Mr. 
MONTOYA). If he were present and voting, 
he would vote "yea." If I were at liberty 
to vote, I would vote "nay." I withdraw 
my vote. 

Mr. KENNEDY. I announce that the 
Senator from Nevada (Mr. CANNON), the 
Senator from Connecticut (Mr. Donn), 
the Senator from Tennessee (Mr. GORE), 
the Senator from Washington <Mr. 
MAGNUSON), the Senator from New 
Mexico, (Mr. MONTOYA), the Senator 
from Rhode Island (Mr. PELL), and the 
Senator from Georgia <Mr. RussELL) 
are necessarily absent. 

Mr. GRIFFIN. I announce that the 
Senator from New Hampshire <Mr. CoT­
TON) is necessarily absent. 

The Senator from South Dakota <Mr. 
MUNDT) and the Senator from Maine 
<Mrs. SMITH) are absent because of 
illness. 

If present and voting, the Senator from 
New Hampshire <Mr. COTTON), the Sen­
ator from South Dakota <Mr. MUNDT), 
and the Senator from Maine <Mrs. 
SMITH) would each vote "yea." 

The result was announced, yeas 54, 
nays 33, as follows: 

Aiken 
Allen 
All ott 
Baker 
Bellm on 
Bennett 
Bible 
Boggs 
Burdick 
Byrd, Va. 
Byrd, W.Va. 
Curtis 
Dole 
Dominick 
Eastland 
Ellender 
Fannin 
Goldwater 

[No. 248 Leg.] 

YEA&-54 
Gr11!ln 
Gurney 
Hansen 
Hartke 
Hatfield 
Holland 
Hollings 
Hruska 
Jordan, Idaho 
Mansfield 
McClellan 
McGee 
Mcintyre 
Miller 
Moss 
Murphy 
Pastore 
Pearson 

NAYB--33 

Percy 
Prouty 
Proxmire 
Randolph 
Sax be 
Schwetker 
Scott 
Smith, Ill. 
Sparkman 
Spong 
Stevens 
Symington 
Talmadge 
Thurmond 
Tower 
Tydings 
Williams, Del. 
Young, N. Oak. 

Anderson Fulbright McCarthy 
Bayh Goodell M.cGovem 
Brooke Gravel Metcalf 
Case Harris Mondale 
Church Hart Muskie 
Cook Hughes Nelson 
Cooper Jackson Packwood 
Cranston Javits Ribicoff 
Eagleton Jordan, N.C. Stennis 
Ervin Kennedy Williams, N.J. 
Fong Mathias Yarborough 

PRESENT AND GIVING LIVE PAIRS, AS 
PREVIOUSLY RECORDED-a 

Inouye, against. 
Long, for. 
Young of Ohio, against. 

NOT VOTING-10 
Cannon 
Cotton 
Dodd 
Gore 

Magnuson 
Montoya 
Mundt 
Pell 

Russell 
Smith, Maine 

So the report was agreed to. 
Mr. TYDINGS. Mr. President, I move 

that the vote by which the conference 
report was agreed to be reconsidered. 

Mr. MANSFIELD. Mr. President, 1 
move to lay that motion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. There 
will be order in the Senate. The galleries 
will please be as quiet as possible. The 
Senate will be in order. The Senate is 

not in order. We will suspend until we 
have order in the Senate. 

The Senator from Florida is recog­
nized. 

Mr. HOLLAND. Mr. President, I have 
just voted to approve the conference re­
port on S. 2601, a bill to reorganize the 
courts of the District of Columbia and 
for other purposes. I want the record to 
show that I have studied the situation 
presented by this conference report at 
great length and with deep misgivings. 
My respect for the distinguished senior 
Senator from North Carolina is such and 
in particular my recognition of his un­
excelled capability in the field of con­
stitutional law is so great that I was 
unwilling to vote for said conference re­
port in view of his deep and expressed 
conviction as to the unconstitutionality 
of several portions of that bill in the 
absence of a conviction of my own as 
to its usefulness and the very great ex­
isting need for many unquestioned pro­
visions of the measure. I think there is 
substantial reason to expect that the 
courts may rule in accordance with the 
convictions and able arguments of the 
Senator from North Carolina, to elimi­
nate certain sections of the bill as un­
constitutional and to limit certain other 
sections which I shall not discuss at 
length. 

My reason for voting for the confer­
ence report, however, is that the bill does 
contain so many provisions which, in 
my opinion, will strengthen the enforce­
ment of law within the District of Co­
lumbia and that such strengthened en­
forcement of law is so greatly needed 
not only for the protection of residents 
of the District but also for the protec­
tion of millions of Americans who visit 
here every year and the protection of 
thousands of guests from other nations 
who come here either as visitors or as 
officials representing their several coun­
tries, that I feel profoundly that these 
helpful provisions of the bill should be 
enacted notwithstanding the fact that 
in my own mind there are serious doubts 
as to several of its provisions which as 
I have already said may be eliminated 
or limited by the opinions of the courts. 

It is clear to me, however, that under 
applicable law and under the structure 
of this particular bill these questionable 
provisions, from the constitutional 
standpoint, are separable--separable­
from the main body of the bill which is 
so badly needed to improve the enforce­
ment of law and the protection of the 
law-abiding public within the District 
of Columbia. From the standpoint of 
better organization of the courts, bet­
ter jurisdictional and procedural ma­
chinery for the courts, and in many re­
spects improvement of the substance of 
the criminal laws applicable in the Dis­
trict of Columbia I feel that this meas­
ure should become law. 

I may add that in reaching my deci­
sion on this serious question I have not 
only studied the record of the debate 
and carefully considered my own con­
victions, but I have also discussed with 
some of our colleagues in the other body 
the possibility of eliminating or limiting 
in further conference or in separate leg­
islation some of the questionable provi-
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sions which have disturbed the Senator 
from North Carolina as well as other 
Senators and myself. I have reached the 
conclusion that the soundest course 
available was to enact the conference 
report and I have therefore voted to do 
so. 

ORDER FOR ADJOURNMENT TO 11 
A.M. TOMORROW 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that when the Sen­
ate completes its business today, it stand 
in adjournment untilll o'clock tomorrow 
morning. 

The PRESIDING OFFICER <Mr. 
BELLMON). Without objection, it is so 
ordered. 

MILITARY PROCUREMENT 
AUTHORIZATIONS, 1971 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the Senate turn 
to the consideration of Calendar No. 
1020, H.R. 17123, that it be laid before 
the Senate and made the pending busi­
ness. 

The PRESIDING OFFICER. The bill 
will be stated by title. 

The assistant legislative clerk read as 
follows: 

A b1ll (H.R. 17123) to authorize appro­
priations during the fiscal year 1971 for pro­
curement of aircraft, missiles, naval ves­
sels, and tracked combat vehicles, and other 
weapons, and research, development, test, 
and evaluation for the Armed Forces, and to 
prescribe the authorized personnel strength 
of the Selected Reserve of each Reserve 
component of the Armed Forces, and for 
ot her purposes. 

The PRESIDING OFFICER. Is there 
objection to the request of the Senator 
from Montana? 

There being no objection, the Senate 
proceeded to the consideration of the 
bill, which had been reported from the 
Committee on Armed Services with an 
amendment to strike out all after the 
enacting clause and insert: 

TITLE I-PROCUREMENT 

SEc. 101. Funds are hereby authorized to 
be appropriated during the fiscal year 1971 
for the use of the Armed Forces of the 
United States for procurement of aircraft, 
missiles, naval vessels, and tracked combat 
vehicles, and other weapons, as authorized 
by law, in amounts as follows: 

AIRCRAFT 

For aircraft: !'Or the Army, $292,100,000; 
for the Navy and the Marine Corps, $2,337,-
700,000; for the Air Force, $3,225,500,000. 

MISSILES 

For missiles: for the Army, $1 ,031 ,600,000; 
for the Navy, $932,400,000; for the Marine 
Corps, $12,800,000; for the Air Force, $1,479,-
400,000. 

NAVAL VESSELS 

For naval vessels : for the Navy, $2,276,-
900,000. 

TRACKED COMBAT VEHICLES 

For tracked combat vehicles: for the Army, 
$182,200,000; for the Marine Corps, $47,400,-
000. 

OTHER WEAPONS 

For other weapons: for the Army, $67,200,-
000; for the Navy, $2,789,000; for the Marine 
Corps, $4,400,000. 

TITLE II-RESEARCH, DEVELOPMENT, 
TEST, AND EVALUATION 

SEc. 201. Funds are hereby authorized to 
be appropriated during the fiscal year 1971 

for the use of the Armed Forces of the 
United States for research, development, test, 
and evaluation, as authorized by la.w, in 
amounts as follows: 

For the Army, $1,609,200,000; 
For the Navy (including the Marine Corps), 

$2,194,300,000; 
For the Air Force, $2,718,000,000; and 
For the Defense Agencies, $445,000,000. 
SEc. 202. There is hereby authorized to 

be appropriated to the Department of De­
fense during fiscal year 1971 for use as an 
emergency fund for research, development, 
test, and evaluation or procurement or pro­
duction related thereto, $50,000,000. 

SEc. 203. {a) Funds authorized for appro­
priation to the Department of Defense under 
the provisions of this Act or any other Act 
shall not be available for payment of inde­
pendent research and development, bid and 
proposal, or other technical effort costs un­
less the work for which payment is made is 
relevant to the functions or operations of the 
Department of Defense and unless the fol­
lowing condit ions are metr--

(1) the Secretary of Defense, prior to or 
during each fiscal year, negotiates advance 
agreements establishing a dollar ceiling on 
such costs with all companies which during 
their last preceding fiscal year received more 
that $2,000,000 of independent research and 
development , bid and proposal, or other tech­
nical effort payments from the Department 
of Defense, the advance agreements thus ne­
gotiated (A) to cover the first fiscal year 
of each such company beginning on or after 
the beginning of each fiscal year of the 
Federal Government and (B ) to be concluded 
either directly with each such company or 
with those product divisions of each such 
company which contract directly with the 
Department of Defense and themselves re­
ceived more than $250,000 of such payments 
during their company's last preceding fisca1 
year; 

(2) the independent research and devel­
opment portions of the advance agreements 
thus negotiated are based on company sub­
mitted plans on each of which a technical 
evaluation is performed by the Department 
of Defense prior to or during the fiscal year 
covered by such advance agreement; 

(3) no payments for independent research 
and development, bid and proposal, and other 
technical effort costs are made by the De­
partment of Defense to any company or 
product division with which an advance 
agreement is required by subsection (a) (1) 
of this section, except pursuant to the terms 
of that agreement; and 

(4) the total dollar value of the advance 
a greements negotiated prior to or during a 
gl ven fiscal year as required under subsec­
tion (a) ( 1) of this section does not exceed 
a ceiling to be established annually by the 
Congress. 

(b) In the event negotiations are held with 
any company or product division with which 
they are required under subsection (a) ( 1) 
of this section, but no agreement is reached 
with any such company or product division-

( 1) no payments for independent research 
and development, bid and proposal, and 
other technical effort costs shall be made to 
any such company or product division dur­
ing the fiscal year for which an agreement 
was z:.ot reached, except in an amount sub­
stantially less than the amount which, in 
the opinion of the Department orf Defense, 
such company or product division would 
otherwise have been entitled to receive; and 

(2) the amount of money received by that 
company for independent research and de­
velopment, bid and proposal, and other tech­
nical effort costs during its last preceding 
fiscal year shall be included in determining 
complla.nce by the Department of Defense 
with the ce111ng establiShed by Congress, 
pursuanrt; to subsection (a) (4) of this sec­
tion, for the fiscal year in question. 

(c) The Secretary of Defense shall submit 
an annual report to the Congress on or be-

fore January 31, 1972, and on or before 
January 31 of each succeeding year, setting 
forth-

(1) those companies with which negotia­
tions were held pursuant to subsection (a) 
( 1) of this section prior to or during the 
preceding fiscal year, together with the result 
of those negotiations; 

(2) the manner of his compliance with 
the ceiling established by Congress for the 
preceding fiscal year pursuant to subsection 
(a) (4) of this section; and 

(3) the latest available Defense Contract 
Audit Agency statistics on the independent 
research and development, bid and proposal, 
and other technical effort payments made 
to major defense contractors whether or not 
covered by subsection (a) ( 1) of this section. 

(d) The provisions of this section shall ap­
ply only to contracts for which the submis­
sion and certification of coot or pricing data 
are required in accordance with section 2306 
(f) of title 10, United States Code. 

(e) The ceiling to be established pursuant 
to subsection (a) (4) of this section for fis­
cal year ending June SO, 1971, shall be $625,-
000,000. 

(f) Section 403 of Public Law 91-121 (80 
Stat. 204) is hereby repealed. 

SEc. 204. None of the funds authorized to 
be appropriated by this Act :ma.y be used to 
carry out any research project or study un­
less such project or study has a direct and 
apparent relationship to a specific military 
function or operation. 

SEc. 205. (a) There is hereby established an 
interagency advisory council to be known 
as the Interagency Advisory Council on Do­
mestic Applications of Defense Research 
(hereinafter in this section referred to as 
the "Council"). 

(b) The Council shall be composed of the 
following members: 

( 1) One member from the Department of 
Defense, to be designated by the Secretary 
of Defense. 

(2) One member from the Department of 
Health, Education, and Welfare, to be des­
ignated by the Secretary of Health, Educa­
tion, and Welfare. 

(3) One member from the Depart ment of 
Housing and Urban Development, to be desig­
nated by the Secretary of Housing and Urban 
Development. 

(4) One member from the Department of 
Transportation, to be designated by the Sec­
retary of Transportation. 

( 5) One member from the Office of Eco­
nomic Opportunity, to be designated by the 
Director of the Office of Economic Oppor­
tunity. 

( 6) One member fr<lm the Department of 
Labor, to be designated by the Secretary of 
Labor 

(7) 'one member from the Department of 
the Interior, ;to be designa-ted by the Secre­
tary of the Interior. 

(8) One member from the National Aero­
nautics and Spa-ce Administration, to be des­
ignated by the Administrator of the Na­
tional Aeronautics and Space Administration. 

(c) The member of the Council designated 
by the Secretary of Housing and Urban De­
velopment shall serve as Chairman of the 
Council. 

(d) Three members of the Council shall 
constitute a quorum; and a vacancy in the 
Council membership shall not affect its pow­
ers but shall be filled in the manner in 
which the original appointment was made. 

(e) It shall be the function of the Council 
to study and evaluate proposed rese·arch pro­
grams and projects submitted to it pursuant 
to this section. The Council shall accept for 
consideration research projects that are of 
mutual interest to the Department of De­
fense and one or more of the participating 
departinents or agencies, and, subject to 
section 204, such other categories of research 
bearing on important national needs as the 
Council may specify, including but not 
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limited to such fields as housing, education, 
transportation, and pollution. 

(f) The Council shall advise the Director 
of Defense Research and Engineering of the 
Department of Defense regarding research 
proposals submitted to it for consideration 
pursuant to subsection (e) and shall make 
such recommendations to the Director as 
it deems appropriate as to the merits of pro­
posals submitted to it for consideration. 

(g) The Council shall review the results 
of research conducted under its auspices and 
shall advise the Director of Defense Research 
and Engineering of the Department of De­
fense as to the des1rabll1ty of continuing, 
modifying, or terminating such research ac­
tivities. 

(h) The Secretary of Defense is authorized 
to make grants to colleges, universities, and 
other not-for-profit institutions engaged in 
research and/or development activities spon­
sored by the Department of Defense for the 
purpose of suppm:ting selected research pro­
grams and projects promising significant do­
mestic benefits. Proposals for such research 
shall be submitted to and reviewed by the 
Council. The decision of the Secretary of De­
fense with respect to which, if any, research 
proposals approved by the Council will be 
sponsored shall be final. 

(i) The total amount in grants made 
under this section in any fiscal year shall not 
exceed an amount equal to 5 per centum of 
the total funds expended in such fiscal year 
by the Department of Defense under con­
tracts entered into with colleges, universi­
ties, and other not-for-profit institutions for 
the performance of defense research. 

(j) In no case shall any one institution re­
ceive more than $5,000,000 under this section 
in any one fiscal year. 

(k) Research grants made by the Secre­
tary of Defense under this section shall be 
made subject to such rules and regulations 
as the Secretary of Defense may prescribe 
after consultation with the Council. 

TITLE III-RESERVE FORCES 
SEC. 301. For the fiscal year beginning 

July 1, 1970, and end:ing June 30, 1971, the 
Selected Reserve of each Reserve component 
of the Armed Forces will be programed to 
attain an average strength of not less than 
the following: 

(1) The Army National Guard of the 
United States, 400,000. 

(2) The Army Reserve, 260,000. 
(3) The Naval Reserve, 129,000. 
(4) The Marine Corps Reserve, 47,715. 
(5) .The Air National Guard of the United 

States, 87,878. 
(6) The Air Force Reserve, 47,921. 
(7) The Coast Guard Reserve, 10,000. 
SEc. 302. The average strength prescribed 

by section 301 of this title for the Selected 
Reserve of any Reserve component shall be 
proportionately reduced by (1) the total au­
thorized strength of units organized to serve 
as units of the Selected Reserve of such 
component which are on active duty (other 
than for training) at any time during the 
fiscal year, and (2) the total number of indi­
vidual members not in units organized to 
serve as units of the Selected Reserve of such 
component who are on active duty (other 
than for training or for unsatisfactory par­
ticipation in training) without their consent 
at any time during the fiscal year. Whenever 
any such units or such individual members 
are released from active duty during any fiscal 
year, the average strength for such fiscal year 
for the Selected Reserve of such Reserve 
component shall be proportionately increased 
by the tot-al authorized strength of such units 
and by the total number of such individual 
members. 
TITLE IV-ANTI-BALLISTIC MISSILE CON­

STRUCTION AUTHORIZATION; LIMITA­
TION:S ON DEPLOYMENT 
SEc. 401. (a) Military construction for the 

Safeguard anti-ballistic missile system is au-

thorized for the Department of the Army as 
follows: 

( 1) Technical and supporting facilities and 
acquisition of real estate inside the United 
States $322,000,000; 

(2) Research, development, test, and 
evaluation facilities at the Kwajalein Mis­
sile Range $3,200,000; 

(3) Millta.ry Family Housing, four hun­
dred units, $8,800,000: 

Malmsrtom Safeguard site, Montana, two 
hundred units, 

Grand Forks Safeguard site, North Dakota, 
two hundred units. 

(b) There are authorized to be appro­
priated for the purposes of this section not 
to exceed $334,000,000. 

(c) Authorization contained in this sec­
tion (except subsection (b) ) shall be subject 
to the authorizations and limitations of the 
Military Construction Authorization Act, 
1971, in the same manner as if such authori­
zations had been included in that Act. 

(d) Within the amounts of the authoriza­
tions for military construction for Safeguard, 
the Secretary of the Army or his designee is 
authorized to provide for, under such terms 
and conditions as he may determine, two 
hundred and twenty-five units of temporary 
family housing for occupancy on a rental 
basis by military and civilian personnel of 
the Department of Defense and their de­
pendents at each Safeguard site in connection 
with any mmtary construction and installa­
tion and checkout of system equipment 
which is or may hereafter be authorized at 
a Safeguard site, if the Secretary of the Army 
or his designee determines that such tempo­
rary housing is necessary in order to perform 
the construction and installation and check­
out of system equipment, and that tempo­
rary housing is not otherwise available under 
reasonable terms and conditions. 

SEc. 402. None of the funds authorized by 
this or any other Act may be obligated or ex­
pended for the purpose of initiating deploy­
ment of an anti-ball1stic missile system at 
any site other than Whiteman Air Force Base, 
Knobnoster, Missouri; except that funds may 
be obligated or expended for the purpose of 
initiating advanced preparation (site selec­
tion, land acquisition, site survey, and the 
procurement of long lead-time items) for 
an anti-ballistic missile system site at Francis 
E. Warren Air Force Base, Cheyenne, Wyo­
ming. Nothing in the foregoing sentence shall 
be construed as a limitation on the obliga­
tion or expenditure of funds in connection 
with the deployment of an anti-ballistic mis­
sile system at Grand Forks Air Force Base, 
Grand Forks, North Dakota, or Malmstrom 
Air Force Base, Great Falls, Montana. 

TITLE V-GENERAL PROVISIONS 
SEC. 501. The Congress views with grave 

concern the deepening involvement of the 
Soviet Union in the Middle East and the clear 
and present danger to world peace resulting 
from such involvement which cannot be ig­
nored by the United States. In order to restore 
ancf maintain the military balance in the 
Middle East, by furnishing to Israel the means 
of providing for its own security, the Presi­
dent is authorized to transfer to Israel, by 
sale, credit sale, or guaranty, such aircraft, 
and equipment appropriate to use, maintain, 
and protect such aircraft, as may be neces­
sary to counteract any past, present, or future 
increased military assistance provided to 
other countries of the Middle East. Any such 
sale, credit sale, or guaranty shall be made on 
terms and conditions not less favorable than 
those extended to other countries which re­
ceive the same or similar types of aircraft and 
equipment. 

SEC. 502. Subsection (a) of section 401 of 
Public Law 89-367, approved March 15, 1966 
(80 Stat. 37), as amended, is hereby amended 

.to read as follows: 
"(a) (1) Not tq exceed $2,500,000,000 of the 

funds authorized for appropriation for the 
use of t~e Armed Porces of the P'~!~ed States 

under this or any other Act are authorized 
to be made available for their stated pur­
poses to support: (A) Vietnamese and other 
free world forces in support of Vietnamese 
forces, (B) local forces in Laos and Thailand; 
and for related costs, during the fiscal year 
1971 on such terms and conditions as the 
Secretary of Defense may determine. 

"(2) No defense article may be furnished 
to the South Vietnamese forces, other free 
world forces in Vietnam, or to local forces in 
Laos or Thailand with funds authorized for 
the use of the Armed Forces of the United 
States under this or any other Act unless 
the government of the forces to which the 
defense article is to be furnished shall have 
agreed that-

"(A) it will not, without the consent of 
the President-

"(i) permit any use of such article by 
anyone not an officer, employee, or agent of 
that government, 

"(ii) transfer, or permit any officer, em­
ployee, or agent of that government to trans­
fer such article by gift, sale, or otherwise, 
or 

"(111) use of permit the use of such article 
for purposes other than those for which 
furnished; 

"(B) it will maintain the security of such 
article, and will provide substantially the 
same degree of security protection afforded 
to such article by the United States Gov­
ernment; 

"(C) it will, as the President may require, 
permit continuous observation and review 
by, and furnish necessary information to, 
representatives of the United States Govern­
ment with regard to the use of such article; 
and 

"(D) unless the President consents to 
other disposition, it will return to the 
United States Government for such use or 
disposition as the President considers in the 
best interests of the United States, any such 
article which is no longer needed for the 
purposes for which it was furnished. 

The President shall promptly submit are­
port to the Speaker of the House of Repre­
sentatives and the President of the Senate 
on the implementation of each agreement en­
tered into in compliance with this para­
graph. The President may not give his con­
sent under clause (A) or (D) of this para­
graph with respect to any defense article 
until the expiration of fifteen days after 
written notice has been given to the Speaker 
of the House of Representatives and the 
President of the Senate regarding the pro­
posed action of the President with respect 
to such article. As used in this paragraph 
the term 'defense article' shall have the same 
meaning prescribed for such term in sec­
tion 644(d) of the Foreign Assistance Act of 
1961. In order to allow a reasonable period 
of time for the Department of Defense to 
comply with the requirements of this para­
graph, the provisions of such paragraph shall 
become effective sixty days after the date 
of enactment of this section." 

SEc. 503. Of the total amount authorized 
to be appropriated by this Act for the pro­
curement of the F-111 aircraft, $283,000,000 
of such amount may not be obligated or ex­
pended for the procurement of such ail·craft 
until and unless the Secretary of Defense 
has ( 1) determined that the F-111 aircraft 
has been subjected to and successfully com­
pleted a comprehensive structural integrity 
test program, (2) approved a program for theo 
procurement of such aircraft, and (3) certi­
fied in a written report to the Committees on 
Armed Services of the Senate and the House 
of Representatives that he has made such 
a determination and approved such a pro­
gram, and has included in such written re­
port the basis for making such determina­
tion and approving such program. 

SEC. 504. (a) Of the total amount author­
ized to be appropriated by this Act for the 
procurement of the C-5A aircraft, $200,000,-
00Q of such amount may not be obligated or 
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expended until and unless the Secretary ot 
Defense has submitted to the Committees on 
Armed Services of the Senate and the House 
of Representatives a plan for the expendi­
ture of such $200,000,000 and such commit­
tees have approved such plan. In no event 
may all or any part of such $200,000,000 be 
obligated or expended except in accordance 
With a plan approved by such committees. 

(b) The $200,000,000 referred to in sub­
section (a) of this section, following the 
approval of a plan pursuant to such subsec­
tion, may be expended only for the reason­
able and allocable direct and indirect costs 
incurred by the prime contractor under a 
contract entered into with the United States 
to carry out the C-5A aircraft program. No 
part of such amount may be used for-

( 1) direct costs of any other contract or 
activity of the prime contractor; 

(2) profit on any materials, supplies, or 
services which are sold or transferred be­
tween any division, subsidiary, or affiliate of 
the prime contractor under the common con­
trol of the prime contractor and such divi­
sion, subsidiary, or affiliate; 

(3) bid and proposal costs, independent 
research and development costs, and the cost 
of other similar unsponsored technical effort; 
or 

( 4) depreciation and amortization costs on 
property, plant, or equipment. 
Any of the costs referred to in the preceding 
sentence which would otherwise be allocable 
to any work funded by such $200,000,000 
may not be allocated to other portions of the 
C-5A aircraft contract or to any other con­
tract With the United States, but payments 
to C-5A aircraft subcontractors shall not be 
subject to the restriction referred to in such 
sentence. 

(c) Any payment from such $200,000,000 
shall be made to the prime contractor 
through a special bank account from which 
such contractor may Withdraw funds only 
after a request containing a detailed justifi­
cation of the amount requested has been sub­
mitted to and approved by the contracting 
officer for the United States. All payments 
made from such special bank account shall 
be audited by the Defense Contract Audit 
Agency of the Department of Defense and, on 
a quarterly basis, by the General Accounting 
Office. The Comptroller General shall subll!it 
to the Congress not more than thirty days 
after the close of each quarter a report on the 
audit for such quarter performed by the 
General Accounting Office pursuant to this 
subsection. 

(d) The restrictions and controls provided 
for in this section With respect to the $200,-
000,000 referred to in subsections (a) and (b) 
of this section shall be in addition to such 
other restrictions and controls as may be 
prescribed by the Secretary of Defense or 
the Secretary of the Air Force. 

SEc. 505. Section 412(b) of Public Law 
86-149, as amended, is amended by inserting 
immediately before the word "unless" the 
following: ", or after December 31, 1970, to 
or for the use of the Navy for the procure­
ment of torpedoes and related support equip­
ment". 

SEc. 560. (a) None of the funds authorized 
to be appropriated by this Act shall be used 
for the procurement of delivery systems 
specifically designed to disseminate lethal 
chemical or any biological warfare agents, 
or for the procurement of delivery system 
parts or components specifically designed for 
such purpose, unless the President shall 
certify to the congress that such procure­
ment is essential to the safety and security 
of the United States. 

(b) (1) Section 409(b) of Public Law 
91-121, approved November 19, 1969 (83 Stat. 
209) , is amended-

( A) by striking out "or the open air test­
ing of any such agent within the United 
States" in the material immediately preced-

ing paragraph (1) and inserting in lieu 
thereof the following: "the open air testing 
of any such agent within the United States, 
or the disposal of any such agent Within the 
United States"; 

(B) by striking out "transportation or 
testing" each time it appears in paragraphs 
( 2). ( 3) , and ( 4) and inserting in lieu there­
of "transportation, testing, or disposal"; and 

(C) by inserting "or disposal" immediate­
ly after "such testing" in paragraph (4) (A). 

(2) Section 40g.(c) (1) of such public law 
is amended-

(A) by striking out "deployment, or stor­
age, or both," and inserting in lieu thereof 
"deployment, storage, or disposal"; and 

(B) by striking out "deployment or stor­
age" immediately after "unless prior notice 
of" and inserting in lieu thereof "deploy­
ment, storage, or disposal". 

(c) (1) The Secretary of Defense shall un­
dertake to enter into appropriate arrange­
ments with the National Academy of Sciences 
to conduct a comprehensive study and in­
vestigation to determine (A) the ecological 
and physiological dangers inherent in the 
use of herbicides, and (B) the ecological and 
physiological effects of the defoliation pro­
gram carried out by the Department of De­
fense in South Vietnam. 

(2) Of the funds authorized by this Act 
for research, development, testing, and eval­
uation of chemical warfare agents and for 
defense against biological warfare agents, 
such amounts as are required shall be avail­
able to carry out the study and investigation 
authorized by paragraph (1) of this sub­
section. 

(3) In entering into any arrangement with 
the National Academy of Sciences for con­
ducting the study and investigation author­
ized by paragraph ( 1) of this subsection, the 
Secretary of Defense shall request that the 
National Academy of Sciences submit a final 
report containing the results of its study 
and investigation to -the Secretary not later 
than January 31, 1972. The Secretary shall 
transmit copies of such report to the Presi­
dent and the Congress, together with such 
comments and recommendations as he deems 
appropriate, not later than March 1, 1972. 

Mr. MANSFIELD. Mr. President, this 
is the so-called military procurement bill. 
The opening speech on the bill will be 
made tomorrow, after the conclusion of 
the morning business. 

Mr. President, there will be no votes 
tonight that I know of. 

ORDER FOR RECOGNITION OF MR. 
SYMINGTON TUESDAY MORNING 
NEXT 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that when the Senate 
meets on Tuesday next, the distinguished 
Senator from Missouri <Mr. SYMINGTON) 
be recognized after the disposition of the 
Journal for not to exceed 30 minutes. 

The PRESIDING OFFICER (Mr. 
BELLMON). Without objection, it is SO 

ordered. 

LEGISLATIVE PROGRAM 
Mr. SCOTT. Mr. President, I would 

like to inquire as to the further order of 
business after the military procurement 
bill. I realize that there is some amount 
of optimism in the inquiry. But I would 
be curious to know whether it is contem­
plated that conference reports may be 
taken up from time to time or other busi­
ness which would require the attention 
of Senators, even though there will be a 

period of debate on the military procure­
ment bill. 

Mr. STENNIS. Mr. President, may we 
have order. I ask that the Senate sus­
pend until we do. 

The PRESIDING OFFICER. The Sen­
ate will be in order. The Senator may 
proceed. 

Mr. MANSFIELD. Mr. President, in 
response to the question raised by the 
distinguished minority leader, it is antici­
pated that the conference report on the 
education appropriations bill will be 
taken up some time on Monday next. 

It is hoped, when appropriation bills 
are reported by the full Appropriations 
Committee, that on those occasions we 
will go back on the double shift basis 
and, late in the evening, take up those 
appropriation bills so that we can be­
come as current as possible in that re­
spect. 

As Senators can see, the Calendar is 
pretty clear. The Senate committees have 
been working assiduously. The Senate is 
up on its work. That is about the best 
I can say at the present time. 

Mr. SCOTT. Mr. President, I thank 
the Senator. 

MESSAGE FROM THE HOUSE 
A message from the House of Repre­

sentatives, by Mr. Berry, one of its read­
ing clerks, announced that the House had 
agreed to the report of the committee of 
conference on the disagreeing votes of the 
two Houses on the amendments of the 
Senate to the bill <H.R. 14705) to ex­
tend and improve the Federal-State un­
employment compensation program. 

The PRESIDING OFFICER. The Sen­
ate will be in order. 

SENATE PENSION STUDY GETS 
UNDERWAY 

Mr. JA VITS. Mr. President, pursuant 
to Senate Resolution 360 which, among 
other things, authorizes the Committee 
on Labor and Public Welfare to conduct 
a general study of pension and welfare 
funds, the Senate Labor Subcommittee, 
under the joint direction of its chairman 
and ranking minority member, Senator 
WILLIAMS of New Jersey and myself, has 
prepared a detailed 32-page survey from 
which is being mailed to the administra­
tors of some 1,500 private pension plans 
representing a broad and varied sample 
of the private pension industry. 

The initiation of this survey is a major 
step forward in securing key information 
concerning the structure and operation 
of the private pension plan system. Much 
of this information has never been gath­
ered before and yet it is essential if there 
is to be an intelligent and rational legis­
lative approach to the problems of the 
private pension industry. 

The survey form, which incidentally 
is designated "Pension Study: Form P-1," 
specifically explores four vital areas 
which, in my judgment, will illuminate 
in an unmistakable fashion what is right 
and what is wrong with the private pen­
sion system. These four areas are: First, 
the nature of the retirement benefits 
promised by the plan; second, the re­
quirements that must be met to obtain 
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these benefits; third, the likelihood of an 
employee under the plan actually receiv­
ing such benefits; and fourth, the ade­
quacy of the funding arrangements made 
by the plan. 

This P-1 form is the product of inten­
sive efforts extending over a period of 
several months and involving the assist­
ance of experts both in and out of the 
Government. 

In an article written by New York Post 
Correspondent Anthony Prisendorf, 
which appeared in the New York Post 
on Wednesday, July 15, 1970, the form 
was described as a "unique nationwide 
survey." Mr. Prisendorf's article, as well 
as a current series of articles by Associ­
ated Press writer Dick Bames, which 
are appearing in the Buffalo Courier­
Express and other newspapers through­
out the country, illustrate in convincing 
detail the problems that have prompted 
great concern over the private pension 
system. As Mr. Barnes points out, thou­
sands of Americans retire each year only 
to find that they will receive no private 
pension plan benefits from the plan they 
may have worked under for many years. 
The reason is that these private plans 
are, "a mishmash of low benefits, super­
strict qualifying rules, lack of informa­
tion, and in a few cases, misuse or mis­
management of funds." 

I am not surprised to see an escalating 
concern over a social problem of such 
appalling dimensions. Since 1967, I have 
urged the Congress to enact legislation 
which would bring about minimum 
standards of fairness in private pension 
plans and end the self-perpetuating, self­
destructive characteristics of the system. 
About a month ago, I presented statis­
tics compiled by the Bureau of Labor 
Statistics from which the inference can 
be drawn that the risk of loss of benefits 
in private pension plans is abnormally 
high, so high that but for the fact that 
the pension issues, as Mr. Barnes points 
out in his article, are dry and complex, 
there would doubtless be-and should 
be-an overwhelming public demand for 
congressional action to reform these 
plans. 

I recognize, however, that the Congress 
should not rely on inferences alone, no 
matter how well-founded, in considering 
legislative proposals of such major im­
pact. The survey initiated by the Senate 
Labor Subcommittee will answer this 
need. It will, for the first time, pin down 
in precise detail essential facts relative 
to the adequacy of employee benefit pro­
tection under the private pension system. 

The continuing spectacle of substan­
tial numbers of retired workers having 
lost anticipated pension benefits despite 
having been covered under private pen­
sion plans for many years, is a matter 
that can only be ignored by the business 
community, labor, pension planners, and 
the Government at their peril. As United 
Auto Workers President Leonard Wood­
cock has perceptively observed in an 
eloquent letter to all Members of Con­
gress, there is great danger in emphasiz­
ing the critical security needs of busi­
ness--dramatized by recent events in­
volving the collapse of the Penn Central 
Railroad-while ignoring the equally 
desperate security needs of the worker. 

Such a lack of justice in ordering our 
priorities would inevitably be interpreted, 
as Mr. Woodcock aptly remarks, as "a 
politics of class verging on the classic 
Marxian strain." 

As a matter of fact, we have already 
witnessed a Penn Central debacle in the 
private pension field. In 1963, Studebaker 
Corp. closed its operations in South Bend 
and as a result some 4,400 workers with 
vested pension rights were cut adrift 
with only 15 cents for every dollar of 
pension benefits they had earned, and 
no meaningful opportunity to earn a pri­
vate pension elsewhere and there are 
other cases like Studebaker although 
perhaps not of the same magnitude. 

It is time we stopped thinking about 
pensions as an esoteric specialty reserved 
for a select "priesthood" of actuaries, 
consultants, insurance experts, and other 
technicians, and started thinking about 
pensions in human terms. On June 18, 
1970, I addressed the International Exec­
utive Board and Staff of the Steelworkers 
on the subject of pension plan termina­
tions ar1d the need for reinsurance which 
my bill, S. 2167, would provide. In that 
speech I noted that "the problems of for­
feiture of benefits by reason of restrictive 
requirements or terminations of one sort 
or another is a very real one, which is 
exacerbated by the fact that the em­
ployees who are being shortchanged by 
these plans have foregone wage increases 
in favor of obtaining these retirement 
benefits." In recent testimony before the 
House General Subcommittee on Labor, 
the distinguished president of the United 
Steelworkers Union, I. W. Abel, stressed: 

That the failure to pay promised and 
earned pensions is as much the exploitation 
of labor as are long hours and low wages, 
and that nothing can drain life and hope out 
of a worker faster than the denial or loss of 
a pension after a lifetime of labor. 

Mr. President, our country has been 
characterized as an affiuent society; yet 
today there are untold thousands of re­
tired workers living perilously close to 
the poverty level who feel deceived, be­
trayed, and even gyped by a private pen­
sion system in which they had placed 
their hopes and their trust. Only the 
most brutally cynical can now say to 
these hapless victims: "Well-you should 
have read the fine print in your pension 
plan. If you had, you would have real­
ized that your chances of actually ob­
taining retirement benefits were really 
quite remote." 

There is only one way to answer the 
mounting cries of resentment and de­
spair over a system that, even assuming 
the best of intentions, so persistently ig­
nores the human equation. And that is 
to enact legislation which establishes es­
sential standards of equity for the work­
ers covered by these plans and provides 
the mechanisms by which their hard­
earned pension credits can be protected 
against economic misfortune. Let us not 
wait for massive tragedies like the Stude­
baker closing to proliferate before we are 
convinced of the necessity for such ac­
tion. By then our constituents may be 
asking us to dismantle the private pen­
sion system. Let us act now to preserve 
it. 

Members interested in the pension 

study form of questionnaire-form P-­
can get a copy from me or Senator 
WILLIAMS. 

I ask unanimous consent to have 
printed in the RECORD the various news­
paper articles and other pertinent mate­
rial on this subject, including my speech 
to the United Steelworkers. 

There being no objection, the mate­
rial was ordered to be printed in the 
Record, as follows: 

SENATE UNIT CHECKS PENSION PLANS 
(By Antony Prisendorf) 

WASHINGTON.-Throughout the country 
there are probably thousands of retired men 
and women who, to their utter dismay, found 
out too late that they didn't meet the fine­
print requirements of their private pension 
plans. 

How many such people there are, who 
they are, and how long they contributed a 
portion of their salaries to a plan under the 
misguided assumption that upon retirement 
they would automatically begin receiving 
regular benefits-these are some of the ques­
tions to be answered in a unique, nation­
wide survey being made by a Senate sub­
committee. 

In most cases that have been recorded or 
brought to an individual Congressman's at­
tention, pension benefits are withheld from 
retired employes because the workers did not 
fulfill the demanding longevity requirements 
for "vesting" rights. 

These "vesting" rights represent a work­
er's non-forfeitable share in the pension 
plan to which he has contributed over the 
span of his employment. 

ENTITLED TO PENSION 
Once vested, the employe is entitled to his 

pension benefits after retirement, even if he 
is fired, laid off or otherwise severed from 
his present job. 

But all too often, Senate investigators 
have found, an employe doesn't attain 
"vested" status until he has worked steadily 
for the same employer for 10 years-a rela­
tively infrequent occurrence because of this 
country's highly mobile and fluid labor force. 

Hypothetically, these investigators report, 
if such an employe worked steadily at the 
same job for nine years, 11 months and 29 
days and was then abruptly fired, he would 
forfeit all benefit rights to the pension plan 
to which he had contributed regularly dur­
ing that time. 

A second, less frequent form of retirement 
trauma occurs when a mismanaged or insuf­
ficiently funded pension plan goes bank­
rupt-as was the classic case at a Stude­
baker plant in Indiana in 1964--and the 
employes, though "vested," received little or 
none of their rightful benefits. 

What makes the subject one of growing 
interest to members of Congress is its dimen­
sions. At present there are an estimated 30 
million American workers participating in 
33,000 private pension plans. 

(The word "private" distinguishes them 
from the public pension plans offered by the 
federal government to its employes or even 
Social Security.) 

Of even greater interest to some members 
of the Senate is that these private pension 
plans have combined assets of 126 billion, 
which one specialist on Capitol Hill de­
scribed as "the largest aggregate to essen­
tially unregulated funds in the country." 

E1forts to impose some form of federal 
regulation are at the heart of the current 
survey being made by a Senate labor sub­
committee, of which Sen. Wllliams (D-N.J.) 
is chairman, and Sen. Javits is the ranking 
minority member. 

Subcommittee staff rnembers are now 1n 
the process of mailing detailed, 32-page ques­
tionnaires to the administrators of more than 
1000 of the private pension plans. 
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"We hope to determine, among other 

things," the two Senators said, "what bene­
fit rights an employee gets under a plan, 
what funding arrangements are provided to 
pay benefits, under what circumstances an 
employe forfeits his benefit rights, and how 
likely he is to do so. 

"Much of this information has never been 
compiled before," Javits and Williams went 
on, "yet it is essential to full understanding 
of the many problems that confront private 
pension funds." 

According to one knowledgeable Congres­
sional source, little has been done so far be­
cause of "massive pressures" brought by just 
about every side-or~nized labor as well as 
the administrators of the pension plans. 

Congressional specialists in the area of pen­
sion plans are relatively certain that their 
private misgivings will be supported by the 
results of the survey. 

So, they are already planning to propose, 
as Javits has in the past, that a uniform 
vesting requirement be adopted nationwide. 

Under the Javits formula, an employee 
would begin acquiring vested rights after six 
years in graduated 10 per cent increments 
each year until he reached full vesting af.ter 
,15 years. 

Moreover, a federal pension commission 
would be established to administer the pro­
grams and to consolidate the piece-meal reg­
ulatory functions now performed by the 
Treasury, and Labor Depts. and the Securi­
ties and Exchange Commission. 

[From the Buffalo Courier-Express, 
July 18, 1970] 

FEW WORKERS ARE DESTINED To REAP 
PENSION HARVEST 
(By Dick Barnes) 

WASHINGTON.-Thousands of Americans 
retire each year only to find they'll get no 
money from the private pension plan they 
may have worked under for years. 

The reason, an Associated Press study 
shows, is that many of the nation's 33,000 
private pension plans are a mishmash of 
low benefits, superstrict qualifying rules, lack 
of information and, in a few cases, misuse 
or mismanagement of funds. 

Many other plans are progressive and gen­
erous in benefits, so thousands of workers do 
get the retirement check they expect, particu­
larly if they worked most of their career for 
one employer in a well-paid industry. 

Although the majority of plans are pru­
dently run, criminal .activity dots the field. 

Mafia names have cropped up in New York 
trials involving kickbacks for loans from a 
Teamsters pension fund. Grand juries in Chi­
cago and Los Angeles are probing other pen­
sion fund loans. 

Beyond such .attention-grabbing cases, 
weaknesses in some pension fund operations 
leave the elderly with disappointment in­
stead of a retirement oheck and sometimes a 
forced shove into poverty rolls instead of 
economic stability in their waning years. 

One expert, for instance, found that only 
one of every 10 workers covered by pension 
plans in sever.al low-waged industries would 
ever receive pension benefits. 

Example of frustration abound: 
A sheet metal worker from the Northwest 

who for years alternated between two union 
locals because of work availability found 
when he .reached age 70 he would get .a pen­
sion from neither. 

A retired hat worker in ManhS~ttan was 
noti.fied by her pension plan that payments 
would be suspended for a year because the 
fund was not taking in enough money. 

A business executive quit his firm after 
18 years, thinking he had pension benefits 
he could draw at age 65. But when he went 
to work for a competitor, his original com­
pany canceled the pension right. 

A woman who worked 37 years in New York 

was forced out of her job by a shop shut­
down and was told to temporarily withdraw 
from her union. Later, when she sought her 
pension, she was told the withdrawal had 
cost her the pension. 

Letters full of such olaims of unfairness, 
broken promises and misunderstandings 
come regularly to government agencies a.nd 
officials. 

A few of the writers can be helped. 
Moot can't. 
There is little federal or state regulation of 

private pension plans or their $126 billion in 
assets. 

Annual financial reports must be filed with 
some agencies. The Internal Revenue Serv­
ice must approve a fund if lit is to be tax­
exempt. And federal law prohibits some :fla­
grant types of financial mismanagement. 

But funds set their own benefit levels. 
They determine their own qualification rules. 
Many select their own well-paid lawyers, 
consultants and advisers, and make their 
own investments. 

A federal grand jury in Chicago is examin­
ing the loans an investment adviser nego­
tiated for the Barbers Union pension fund. 
Loans with a total face value of $7 million 
are delinquent-and the fund only has $21 
million in total assets. 

A Federal grant jury in Los Angeles is 
probing a $14.5 million involvement by the 
Teamsters Union's Central States, Southeast 
and Southwest Areas Pension Fund in a Los 
Angeles land development. City officials also 
are involved. 

Not all cases involve loans. 
For example: 
The Employees Savings and Profit Sharing 

Fund of the Kropp Forge Co. of Chicago 
purchased 206,318 shares of the company's 
stock from two departing company officers 
for $3 a share. The stock was worth $1.875 
a share at the time, according to a report 
the fund filed with the Labor Dept. 

The United Mine Workers' welfare and pen­
sion fund deposited $67 million one year in 
a non-interest-bearing checking account in 
a bank the union controlled, costing the fund 
more than $3 million in lost interest. 

The administrator of the Painters Pension 
Fund of Suffolk County, N.Y., was indicted 
on charges of embezzlement and bribery In 
connection with the purchase of fund office 
equipment. The same fund paid $19,184 in 
insurance commissioru to a man whose wife 
worked for the fund. He had little previous 
insurance experience. 

Pension trustees who also were otHcers of 
the McCrory Corp., which maintained the 
plan, purchased shares of McCrory stock for 
the fund while they sold their own holdings. 
When the fund quit buying, the stock prices 
dropped by two-thirds. The fund lost $4.5 
million in this and other securities transac­
tions. 

A local Teamsters' fund contracted for 
land in a remote area to build housing for 
retired people but couldn't get a federally 
guaranted loan after the government found 
20 of the 26 acres were under water and 
nearly half the rest consisted of a rock out­
cropping. 

Legislation to tighten the fiduciary re­
sponsibility of pensions trustees and admin­
istrators and to prohibit various self-dealing 
practices is moving toward passage in Con­
gress. 

Some advocates of pension reform are try­
ing to win simultaneous passage for pro­
visions dealing with the broader and stickier 
issues of vesting and funding. 

Vesting refers to the process and qualifi~ 
cations under which a worker becomes en­
titled to an eventual pension even if he 
quits his employer before retirement age. 
Funding refers to the manner 1n which 
money is paid !nto the the pension fund to 
meet its retirement check obligations. 

Vesting and funding issues are dry, com-

plex and subject to wide dispute-yet their 
human impact is far broader than the more 
isolated cases of fraud and misuse. 

About 30 million workers, less than half of 
all private wage and salaried workers, are 
covered by ret11·ement plans. About 3 million 
retired persons now receive private pensions. 

The bulk of uncovered workers is in small 
businesses. 

More than 90 per cent of pension plans are 
run by the employer. 

Almost all of the rest are run jointly by 
representatives of a union and representa­
tives of a number of small employers who 
deal with the uxuon. 

The employer makes all contributions in 
nearly three-fourths of the plans. Both em­
ployers and employes contribute in about 
one-fourth, and employes alone contribute in 
only 1 per cent. 

Courts today increasingly label these em­
ployer contributions as simply a deferred 
wage earned by the worker-not a gift from 
the employer as early pension benefits were 
considered. 

But with this trend has come growing 
concern about whether the deferred wage 
will be there when the worker retires. 

Thomas R. Donahue, an assistant secretary 
of_ labor during the Johnson administration 
told the Senate Labor Committee: 

.. In all too m.any cases the pension prom­
ise shrinks to this: 'If you remain in good 
health and stay with the same company until 
you are 65 years old, and if the company is 
still in business, and if your department 
has not been abolished, and if you haven't 
been laid off for too long a period, and if 
there's enough money in the fund, and that 
money has been prudently managed, you 
will get a pension.' 

"It is utterly indefensible in a society as 
affluent as ours that an individual's economic 
security in his later years should rest on 
such a :flimsy foundation and be so endan­
gered by such an incredible list of 'ifs' and 
'maybe,' " said Donahue. 

Mario Impellizerl, a New York pension con­
sultant, testified before the House general 
labor subcommittee this year that his study 
of 10 plans covering 60,000 low-paid workers 
"discloses that less than 10 per cent will ever 
receive a pension benefit." 

He found that to be eligible for a pension, 
a worker had to compile at least 20 years of 
continuous service ending with his retire­
ment at age 65. Yet annual turnover in the 
industries studied averaged 25 per cent, Im­
pellizeri said. 

Only about one of every six employes cov­
ered by the mammoth Western Conference 
of Teamsters pension plan will qualtly for 
a pension, according to fund officials, de­
SP.ite the fact that they can transfer among 
any of 13,000 employers and can qualify for 
some pension rights if they have 15 years 
of service at age 52. 

Merton C. Bernstein, an Ohio State Univer­
sity law professor, gave a Senate committee 
this interpretation of how pension plans 
work: 

"The losses of many provide the funds with 
which the pay-off is made to the lucky few­
just as at any honest race track." 

He listed business failures, reorganizations, 
mergers, government contract losses and em­
ploye turnover all as factors in eliminating 
workers from pension plans before they qual­
ify for benefits. He estimated that "as few as 
one out of five may reach the winner's 
circle." 

James Curtis, a Seattle actuary on the 
board of the National Foundation of Health, 
Welfare and Pension Plans, Inc., told a con­
gressional subcommittee he thought a pen­
sion qualification rate of "one out of two 
people 1s going to be more accurate -than 
one out of nine"-a figure cited often by 
pension reform advocate Rep. John Dent, 

-
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D-Pa., chairman of the House general labor 
subcommittee. 

Even for those retirees who do get their 
pensions, the size of the checks seldom 
guarantee luxurious living. 

A Social Security Administration report 
predicts that in 1980, 74 per cent of couples 
and 83 per cent of unmarried persons who 
get pensions will receive less than $2,000 a 
year. Not counting Social Security benefits 
only 2 per cent of couples and 1 per cent of 
single people wm get more than $4,000 an­
nually. 

An 11-year study by the Bureau of Labor 
Statistics shows that an average of 22,500 
employees a year are in pension plans which 
terminate. Some are absorbed into other 
plans through corporate merger and some 
are paid accrued benefits. But others are 
left with nothing. 

The biggest termination in recent years 
followed the shutdown of the Studebaker 
plant in Soutib Bend, Ind. 

Studebaker workers with at least 10 years 
of service who were 60 or older lost no bene­
fits. But after they were taken care of, there 
was only enough money left in the funds to 
give 15 per cent of the accrued value of their 
benefits to workers with 10 or more years of 
service who were between 40 and 59 years 
of age. Workers who were younger or who 
had less than 10 years of service got nothing. 

One Studebaker employe who got only 15 
per cent of his benefits was 59 years old. He 
had worked for the firm since he was 16. 

LETTER FROM UNITED AUTO WORKERS PRESI­
DENT LEONARD WOODCOCK TO ALL MEMBERS 
OF CONGRESS URGING PUBLIC REINSURANCE 
OF ACCUMULATED PRIVATE PENSION RIGHTS 

JULY 2, 1970. 
DEAR CoNGRESSMAN: I am writing to you 

and to the other members of the Congress to 
urge that at least as much consideration be 
given to public reinsurance of the accumu­
lated private pension rights of workers as is 
being given to bailing out both Wall Street 
speculators whose brokers go bankrupt and 
the stockholders of the Penn-Central Rail­
road. 

In his June 17 televised addess on the state 
of the economy, President Nixon told the 
nation that we are in transition from a war­
time to a peacetime economy. Senator Mans­
field and economic indicators suggest that the 
word for our situation is recession. We in the 
UAW are struck by the fact that whether 
we are in an economy of war, peace or tran­
sition, in recession or what passes for pros­
perity, the conduct of government and eco­
nomic affairs remains too largely in the grip 
of a double standard: all Americans are 
equal, but some Americans are more equal 
than others. Walter Reuther used to refer to 
this double standard as Park Avenue social:. 
ism for the rich and free enterprise for the 
poor. The President's program "specifically 
addressed to help the people who need help 
most in a period of economic transition" re­
flects that double standard. Mr. Nixon called 
for: 

"Establishment of an insurance corpora­
tion with a Federal backstop to guarantee 
the investor against losses that could be 
caused by ~ancial difficulties of brokerage 
houses .... 

Yet he made no reference to and indicated 
no support for a long-pending proposal to 
provide similar insurance to meet the urgent 
need of wage-earners and lower-salaried 
workers who stand to lose the protection of 
privately negotiated pensions lf the com­
panies they work for should go out of busi­
ness before their pension programs are fully 
funded. Yet the closing of plants and the 
wiping out of workers' pension rights are an 
obvious potential consequence of a transi­
tion from war to a peace economy, while it is 
difficult to see any necessary connection be-

tween such a transition and trouble in 
brokerage houses. 

Again, the collapse of the Penn-Central 
Railroad has brought on the spectacle of 
Administration figures fa111ng over each 
other in their haste to shore up the manage­
ments and to protect the stockholders of the 
Penn-Central and other threatened lines 
through massive infusions of Federally guar­
anteed loans. The Secretary of Transportation 
admitted that such action to help the Penn­
Central management would be "gambling" 
on "high-risk loans." Nevertheless he at­
tempted to panic the Congress and the coun­
try with the hobgoblin of nationalization of 
the railroads if the risk were not taken. And 
the President himself, in his June 17 speech 
on the economy, authorized the gamble by 
calling for: 

"Legislation that will enable the Depart­
ment of Transportation to provide emergency 
assistance to railroads in financial difficul­
ties." 

We in the UAW are not in. principle critical 
of financial aid to strick.en corporations. Nor 
are we necessarily opposed to action to pro­
tect investors or even speculators from losses 
stemming from financial difficulties of bro­
kerage houses. Yet we ask: Are these people­
the well-heeled managements of conglomer­
ate corporations and others affiuent enough 
to be able to speculate in Wall Street-­
among "the people who need help most in 
a period of economic transition"? 

We think not. These people may need help, 
but they certainly need help less than the 
poor, the unemployed, and millions of aging 
Americans for whom retirement brings a 
severe slash in income that frequently 
means ending their days in poverty. 

The President gave a thought to these old­
er Americans in his economic speech, propos­
ing that the Congress tie Social Security 
benefits to the cost of living. This would be 
helpful, but tying a poverty retirement in­
come to the cost of living would merely 
guarantee an unruffled prolongation of 
poverty. 

It is the gross inadequacy of Social Secu­
rity benefits that has given privately ne­
gotiated pension rights such critical impor­
tance in workers' hopes and plans for retire­
ment. Yet the President was silent with re­
spect to the plight of the many American 
workers who own no railroads and possess no 
stock portfolios to speak of, only a private 
pension promise that offers them hope of a 
standard of life in retirement beyond the 
bare minimum possible under Social Secu­
rity. Public reinsurance of private pension 
funds--similar to the insurance provided 
since the 1930s for bank deposits and akin to 
the backstop Federal protection the President 
asks for investors--would bring all of us 
closer together and nearer to fulfillment of 
the American dream of which Mr. Nixon 
spoke to such applause in his address to the 
Junior Chambers of Commerce. 

The number of persons dependent upon 
private pension plans is far greater than the 
number of Wall Street speculators and 
Penn-Central stockholders whose problems 
have generated the urgent concern and pre­
cipitate haste of an army of would-be res­
cuers. Some 28 million persons are presently 
covered by private pension plans and it is 
forecast that 42 m1llion will be covered by 
1980. 

In contrast to the handful of brokerage 
firms that have experienced difficulties and 
the one railroad recently forced into receiver­
ship, some 4,000 pension plans were ter­
minated 1n the United States between 1955 
and 1965. These terminations, all too fre­
quently, subjected affected workers to the 
double tragedy of lost jobs and loss of sub­
stantial prospective pension rights at a stage 
in life when they had little or no opportunity 
to earn further pension entitlement. 

We in the UAW have been pressing since 

1961 for an insurance program to protect pri­
vate pension funds. Delegates to a UAW 
convention that year, comparing the promis­
sory nature of bank deposits and pension 
plans, declared: 

"Pension plans also represent private prom­
ises, this time by employers, which they may 
not be able to keep if they get into deep 
financial difficulties before the plans have 
been fully funded. These plans are so wide­
spread and private pensions to supplement 
social security have become such an integral 
part of our system of providing for retire­
ment that their protection must also be ac­
cepted as an essential feature of public pol­
icy. The catastrophe to the worker who sees 
the security which his pension rights rep­
resent to him swept away by the failure of an 
employer is just as great as the catastrophe 
of the depositor who loses his lifetime sav­
ings in a bank failure. The solution is essen­
tially the same." 

Congress in the relatively prospering early 
1960s was not impressed by the reality or 
urgency of this problem and failed to enact 
legislation which would have shored up the 
security of workers' pensions. Then, 5 days 
before Christmas 1963, the last car came off 
the South Bend line of the Studebaker Cor­
poration, and as a result some 4,400 workers 
between the ages of 40 and 59, who had 
earned a vested pension right through ten or 
more years of service to the corporation, 
found that right meaningless when their 
plant shut down with only enough money 
in the fund to provide pensions to workers 
age 60 and over. As a result, workers with as 
much as 40 years of seniority who, even if 
they found another job, were too old to start 
acquiring new pension credits from another 
employer, were left stranded. 

The collapse of Studebaker dramatized the 
predicament of its workers and of workers 
in other companies who might also find the 
paper promises implicit in unfunded pen­
sion rights repudiated as a result of plant 
closings. Still the Congress failed to enact a 
pension reinsurance law, leaning heavily on 
the argument that great technical difficulties 
in framing such a law stood in the way. 

As of February 26, 1970, when Walter Reu­
ther made a plea for a pension reinsurance 
law in one of his last statements to the Con­
gress, the opposition no longer rested on 
technical difficulties; it was more or less con­
ceded that, as Mr. Reuther said, for a small 
premium cost spread universally over all 
plans, they could be protected. The argu­
ment had now shifted to the claim that there 
was no need for such a protective mechanism, 
since only a small percentage of workers were 
affected in what was after all but an "inci­
dental failure" of the present system. 

Mr. Reuther stated that this is the logic 
to be expected from a computer but not from 
a human being. He called for: 

"A balanced combination of adequate pub­
lic and private pension plans, with appro­
priate public support assuring the fulfill­
ment of expectations of the private 
sector ... " 

And he stated: 
"As the richest nation in the world we 

cannot continue to deny our older citizens 
their measure of economic justice and human 
dignity. We must act now to assure society's 
promise to present retirees and to avoid the 
potential failure for even a small number of 
the millions of workers rightfully anticipat­
ing a secure retirement." 

The closing down of plants or operations is 
not a rare occurrence in any industry in our 
economy. In our own industry, we think of 
Hudson, Studebaker, Packard, Kaiser-Frazer 
as well as a host of smaller companies. Nor 
has it been rare in recent years for plants to 
close or operations to end, wiping out the 
hopes of security in retirement for men and 
women too old to start from scratch on other 
jobs. In recent years the UAW has been 
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obliged to close out negotiated pension plans 
for a variety of reasons: a fire totally destroy­
ing the plant; the close-out of a smaller 
plant bought by a larger company; part of an 
operation discontinued because an obso­
lescent plant had become uneconomic. The 
latest closing CYf a plant under contract to 
UAW took place on July 1, 1970, with its pen­
sion plan 11 years away from full funding. 
Among the victims of that closing were a 
man and a woman, both 52 years old, each 
With 37 years of service. Because of their age, 
their entire 37 years with the company were 
washed out as far as pension benefits are 
concerned. 

When plants are closed down, there is apt 
to be talk about "the pTice we pay for 
progress"~yet that price is too often inequi­
tably distributed, entailing, for example, a 
more efficient operation for the employer but 
unemployoment and a wiped-out pension 
promise for the worker. Certainly from the 
fruits of the progress that we are all supposed 
to enjoy, assurance can be given that the 
security of pension benefits will be main­
tained. 

The President speaks of the people who 
need help in a period of economic transition. 
But it should be clear that for wage earners 
and to a somewhat lesser extent for salaried 
workers, the "transition economy" is not a 
sometime thing but a permanent aspect of 
their lives. Blue-collar workers particularly 
work and live all their lives on the cutting 
and bruising edges of technological and eco­
nomic change, in war and peace, in sickness 
and health, in youth and age. A special White 
House panel that studied the problems and 
needs of blue-collar workers has within the 
last few days transmitted a report to the 
President urging Administration action to 
deal With the economic and social needs of 
such workers, whom the report described as 
economically trapped and socially scorned. It 
is primarily these workers and their families, 
rather than railroad managers and specula­
tors, who need help. 

We detect a disproportion in the rationing 
of the President's concern, a show of prefer­
ence for a kind of Wall Street or Easy Street 
welfare state which if indulged by the 
Congress would come dangerously close 
to-if it did not actually arrive atr--a politics 
of class verging on the classic Marxian strain. 

In this disturbing situation, we feel that 
the Congress has a stronger role to play and a 
considerable responsibility to play it. The 
question of establishing a pension reinsur­
ance system has been in Congressional limbo 
for years. The Presidenrt; of the United States 
has asked the Congress to produce legislation 
to insure investors against their losses. We 
earnestly hope that the Congress will now see 
the substantive and symbolic merit of enact­
ing a pension reinsurance law without fur­
ther unseemly delay. Having thus o1fered as­
surance of retirement security to American 
workers, the Congress could then go on with 
good grace to consider the security needs of 
Wall Street speculators. 

If we are to bring this country together, we 
are going to have to curb the impulse of Wall 
Street socialism in favor of much larger doses 
of Main Street and back-street democracy­
on both sides of the railroad tracks. Treating 
Americans more equally would facilitate our 
progress not only toward a peacetime econo­
my but toward a more peaceful society as 
well. Enactment of a law to protect negotiat­
ed pension funds would be one firm step in 
that direction. 

Sincerely yours, 
LEONARD WOODCOCK, 

President, International UntQn, UAW. 

PRIVATE PENSION PLAN REFORM 

The issues involved in pension reform, I 
know, are of critical importance to you, and 
your union has been a leader in advocating 
the correction of serious defects in the pri­
vate retirement system. 

I also know that the Steelworkers Union 
has been a pioneer in the development of 
vesting in the pension plans you negotiated 
so that your members are not subject to total 
forfeiture of benefits after long years of 
service, as is so often the case in other in­
dustries. And it comes as no surprise to me 
that your leadership is backing pension plan 
reinsurance, which I also support. For it is 
the vested plan which really needs rein­
surance the most; there the workers have 
something to lose. On the other hand, the 
collapse of a plan in which few if any workers 
have vested rights is only a "loss" of benefits 
the workers never had in the first place. 

As many of you are aware, I have a strong 
and abiding interest in the subject of pen­
sion reform, having introduced the first com­
prehensive legislation on the subject, and 
my desire to secure needed standards with 
respect to the operation of the private pen­
sion system has not diminished. In fact, my 
conviction that basic regulation is required 
has become increasingly firm since I first 
introduced my bill in 1967. 

Yet, there has been a growing marshalling 
of forces aimed at frustrating pension reform 
legislation. These forces-which include sub­
stantial segments of the business community 
and even some international unions-are 
quite formidable and it will require great 
unity and perseverance on the part of the 
trade union movement if effective reforms 
are to be realized. This union is to be com­
mended for its effort to communicate to its 
members and the people the serious dimen­
sions of the private pension issue. But, labor 
has not at this point sufficiently knit to­
gether on the pension reform issues. To 
counter the opponents of pension reform ef­
fectively will require much greater efforts 
by labor than has been the case so far; this 
union with others will need to come to­
gether to furnish the backing that is re­
quired if this legislation is to get off the 
ground. 

Your President has specifically asked me 
to speak tonight on the subject of pension 
reinsurance and I intend to do that. But be­
fore I do, I wish to give you my general im­
pressions with regard to the pending pro­
posals. 

CURRENT OUTLOOK 

As you know, there are now pending in 
Congress fiduciary b1lls amending the Wel­
fare and Pension Plan Disclosure Actr--one of 
which I introduced in the Senate on behalf 
of the Administration-and some broader 
proposals dealing with vesting, funding, re­
insurance, etc., including my own compre­
hensive bill. Hearings on both the fiduciary 
bills and the broader legislation are being 
held by the House Subcommittee on Labor. 
The Senate Labor Subcommittee has not got­
ten around to holding hearings on this sub­
ject, but I have every expectation that such 
hearings will be held this session. 

The Senate Labor Committee is, however, 
engaged in a study of the United Mine 
Workers Welfare and Pension Fund, and I am 
making every e1fort to see that this study 
goes into the broader issues of pension re­
form. I think a substantial body of evidence 
has been built up in the last few years which 
amply justifies the necessity for fiduciary 
standards and, in my judgment, gathering 
further examples of fiduciary abuses in other 
funds would simply be cumulative. There is 
a fairly broad consensus that fiduciary stand­
ards are necessary. Even so, whether such a 
fiduciary bill can be enacted this year re­
main~ uncertain; a decisive opportunity cer­
tainly would be presented if the House should 
pass such a measure. 

The enactment of fiduciary legislation, 
however, is just the beginning. There are 
those who have urged that fiduciary legisla­
tion only be enacted as part of a package 
which covers the other issues of pension 
reform i.e. vesting, funding, reinsurance, 
etc. On the other hand, there are those who 

undoubtedly are Willing to go along with 
enactment of fiduciary legislation provided 
that nothing further be accomplished. This 
latter group will probably say that having 
accomplished fiduciary reform, which as I 
indicated is not all that controversial, Con­
gress ought to wait and see what happens 
before doing anything further. This tactic 
is similar to that employed in prior legisla­
tive efforts directed to regulation of pension 
plans. You may recall that the original Wel­
fare and Pension Plan Disclosure Act was a 
very weak measure. At that time it was 
argued that Congress should take just a 
little step at a time and not rush in all at 
once. That Act proved to be so worthless 
that it had to be amended in 1962, and 
even now it requires further strengthening 
if it is to be e1fective; yet nothing has hap­
pened for twelve years. 

As I indicated when I introduced the 
Administration's fiduciary proposal, I think 
the proposal is fine as far as it goes, but I 
don't think it goes far enough. With respect 
to matters of vesting, funding, reinsurance, 
etc., the Administration's bill adopts a 
"truth-in-lending" approach. New disclosure 
provisions are proposed which would require 
pension plans to inform participants as to 
their rights under the plan, the nature of 
the vesting provisions, if any, where the 
plan stands in terms of funding and what 
the participant would receive if the plan 
terminated. I think these are good provi­
sions and a worthy improvement to exist­
ing law. But they Will not cure the more 
serious deficiencies in the private pension 
system. "Truth-in-lending" is fine but there 
have to be usury laws as well. 

It is for this reason that, favorably im­
pressed as I am by the Administration's 
fiduciary proposal, I Will continue to work 
for broader legislation, as represented by the 
comprehensive bill, including funding and 
vesting which I have offered. 

The pension plan system has achieved great 
success much of which is due to unions, 
like the Steelworkers. Certainly the sheer 
size of the system in terms of accumulated 
assets is rather awesome. 

Latest S.E.C. studies show that as of 1969, 
pension fund assets, both insured and non­
insured, soared to $126.2-billion. These funds 
are expected to accumulate over $200-billion 
by 1980. 

Paradoxically, there are disturbing defects 
in this vast system. Chief among these is 
the fact that, according to the testimony of 
former Secretary of Labor Shultz, approxi­
mately one-third of the 29-milllon partici­
pants covered by private pension plans Will 
never receive a pension from these plans. 

At first impression, this stunning dis­
closure seems incongruous with the statis­
tics revealing the vast resources accumulated 
by these funds. Closer inspection, however 
reveals that there are two principal factors 
responsible for this paradox: First, at least 
one-half to two-thirds of the plans in exist­
ence contain requirements-late vesting for 
example-with regard to qualification for re­
tirement benefits that are sufficiently re­
strictive to preclude many participants from 
any realistic hope of obtaining any benefits; 
second, layo1fs, plant closings and business 
or technological circumstances resulting in 
plan terminations often cause participants 
to lose some or all of the retirement benefits 
they had anticipated. 

PENSION REINSURANCE 

The rate of formal plan terminations po­
tentially effecting loss of benefit rights has 
been estimated by former Secretary of Labor 
ShuJ.:tz at about 500 a year, a1fecting approx­
imately 25,000 participants. I think these es­
timates may be too low because they are 
based on formal pla.n terminations reported 
to the Treasury Department. I do not be­
lieve that they fully reflect the e~tent of in­
stances sometimes characterized as "partial 

r 



25598 CONGRESSIONAL RECORD -SENATE July 23, 1970 
terminations," where through plant closing, 
lay-offs, corporate mergers, etc., a substan­
tial number of participants are separated 
from the scope of the plan with loss 01! bene­
fit rights even though t he plan continues in 
existence. 

In any event, the probl-em of forfeiture of 
benefits by reason of restrictive requirements 
or terminations of one sor·t or another is a 
very real one, which is exacerbated by the fact 
that the employees who are being short­
changed by these plans have foregone wage 
increases in favor of obtaning these retire­
ment benefits. Regardless of whether the 
current rate of termination is viewed as large 
or small in proportion to the total number 
of pension plans in existence, Lt doesn't take 
too much foresight to be concerned about the 
magnitude of loss that would result if we 
were to experience a prolonged period of 
severe economic distress. 

A harbinger of what might be in store is 
represented by current conditions in the 
aerospace industry. The large lay-offs that 
have occurred in that industry due to mas­
s ive cutbacks in defense and aerospace con­
tracts has resulted in an extreme curtailment 
of pension expectations for many of those 
who have been unfortunate enough to have 
been separated from their employment. 

I believe that the federal government has 
a clear responsibility to take into account 
the effects of its programs on employees en­
gaged in industries dependent upon govern­
ment contracts. About all the government 
does now is to see to it that the pension 
plans of these contractors meet Treasury De­
partment standards and that the employers' 
contributions to the plans are reasonable. 
If these standards are met the Government 
permits th-e contractor's contributions to be 
included as a reimbursable item of cost With 
respect to th-e defense and aerospace con­
tracts it negotiates. 

Since the Government is also indirectly 
subsidizing the plans in these lndustries-­
by tax indulgence-it follows that the Gov­
ernment should insure that these plans are 
realistically structured and that the pension 
expectations of the employees are made more 
secure than is presently the case. I think it 
is incumbent on those agencies involved to 
consider ways and means of requiring more 
adequate standards for pension plans of Gov­
ernment contractors. Among the obvious pos­
sibillties are earller vesting, compulsory par­
ticipation in reciprocal arrangements and 
pooling Oif funds by contractors in the same 
industry to minimize the risk of termination. 
There is ample precedent for the use of Gov­
ernment's contracting authority as a basis for 
setting such standards, and I urge the Ad­
ministratiOn -to take active steps along the 
lines I have suggested. 

The Studebaker closing was the archtype 
of termination demonstrating the need for 
reinsurance. It is a dangerous misconception 
to conclude that reasonable vesting and 
funding provisions will eliminate Stude­
baker-type cases. The Studebaker plan had 
a 10-yee.r vesting provision and 30-years 
funding. At the time the plan was terminated 
however, it was only 10 years old, and there­
fore was not fully funded. That situation can 
and does still occur, in connection wtth com­
plete as well as partial terminations, and the 
only way to provide prot ection for employee 
pension rights when it does occur is through 
a reinsurance scheme such as that provided 
in my bill. The Steelworkers were among the 
first to recognize this fact, and I commend 
you for doing so. I would add that reinsur­
ance cannot stand alone either; funding and 
fiduciary standards are preconditions for re­
insurance. 

Also, in the merger-acquisition situation, I 
understand that, at least in the context of 
unionized employees, the acquiring company 
usually has the obligation under the Na­
tional Labor RelationE> Act to continue in ef-

feet the pension plan and collective bargain­
ing agreement of the company it acqUires, 
and not to terminate either plan or agree­
ment without bargaining it out with the 
union. I think it is most unfortunate that 
non-union employees in the merger situa­
tion do not have any protection from sudden 
termination of pension plans and consequent 
loss of benefits if the plan is not fully 
funded. The reinsurance provisions of my 
bill would give such protection, and would 
also protect your members in those situa­
tions where the National Labor Relations 
Act does not have the effect-because of 
structural business changes resulting from 
a merger or acquisition-from precluding 
plan terminations. 

No one is certain, of course, what effect 
this reinsurance plan would have in the long 
run upon corporate planning or collective 
bargaining. If past experience 1s any guide, 
the cost of reinsurance should be very low, 
because the rate of termination of pension 
plans is relatively low. 

If, however, reinsurance should turn one 
to create terminations and "milk" the rein­
surance fund we may well decide, on the 
basis of that experience, that pension plan 
liab11ities for unfunded pension credits 
should be made a lien upon the assets of the 
employer in the merger situation. I believe 
reinsurance will handle the situation at 
minimal cost, but we will, no doubt, want to 
watch very carefully what happens after 
reinsurance is enacted in to law. 

It may also be necessary that the regula­
tory agency concerned with reinsurance pos­
sess some authority to prevent the splitting 
of plans when such a result would penalize 
substantial numbers of participants, or, to 
require the merger of plans in certain cir­
cumstances where that is feasible, which 
might be the case in a conglomerate situa­
tion. Powers somewhat similar to these have 
been given to the Federal Deposit Insurance 
Corporation which is authorized by law, for 
example, to facilitate a merger or absorption 
of a distressed bank by another insured bank 
whenever it can be shown that the disrup~ 
tive effect and potential losses could be mini­
mized. 

To accomplish the goals of pension reform 
will not be easy. However, much can be done 
to straighten out the misconceptions of 
those who believe that further regulation 
would be an unmitigated disaster for the 
private pension system. In fact, precisely the 
contrary is the case. To be perfectly frank, 
I believe that, for the most part, it does not 
ultimately matter to the ordinary employee 
where his retiremen~t income comes from, as 
long as it is an adequate income and he is 
not compelled to adopt a standard of living 
in his old age which 1s at or below the pove~y 
level. 

Accordingly, the life expectancy of the 
private pension plan system is directly re­
lated to whether that system together with 
Social Security will produce an adequate 
retirement income for the bulk of our la-bor 
force. If the private pension system together 
with Social Security fails to meet this ob­
jective, no amount of rationallza.tion will 
save it from drastic modification or even 
replacement. Already, there are critics who 
would like to see the private pension system 
entirely jettisoned, I do not agree with these 
critics. I see great strengths and virtues in 
the system and I believe it is well worth 
preserving. But I think that the handwriting 
is on the wall, and that unless fundamental 
refonn.s are undertaken to improve the 
chances that persons covered by private pen­
sion plans will receive an adequate retire­
ment income, there will come a time, not too 
far away I think, when those who want the 
system abolished may have their way. 

I am hopeful that with your help we can 
accomplish these basic reforms before it is 
too late. 

UNITED STEELWORKERS OF AMERICA, 
Washington, D .C., June 22, 1970. 

Mr. EUGENE MITTLEMAN, 
o/o Senator JACOB JAvrrs, 
U.S. Senate, 
Washington, D.C. 

DEAR GENE: The Senator gave a very good 
speech to our staff on Pension Reinsurance. 
I thought it would be appropriate if he 
could introduce his speech into the Con­
gressional Record accompanied by I. w. 
Abel 's testimony before the House Education 
and Labor Committee. 

Sincerely, 
JOHN J. SHEEHAN, 

Legislative Director. 

PRIVATE WELFARE AND PENSION PLAN 
LEGISLATION 

(By I. W. Abel) 
My name is I. W. Abel. I am PreSident of 

the United Steelworkers of America. I am 
testifying in support of urgently-needed fed­
eral legislation to protect the pension "rights 
of workers. 

My remarks primarily concern the concepts 
of vesting, funding and re-insurance which 
are incorporated in H.R. 1045. We whole­
heartedly support these proposals which most 
of my statement concerns but we are also 
seriously concerned about additional federal 
regulations to cover the obligations of trust­
ees of private pension plans. 

However, I do want to emphasize this 
point: The passage of the bills covering 
fiduciary responsibilities is no substitution 
for the enactment of the principles of re­
insurance of private pension plans. The en­
actment of H.R. 1045, therefore, is of primary 
importance. 

I want to state a few facts about our Union 
which underscore the reasons for our great 
concern in this vital area of pensions. No 
union in the world has as many · members 
covered by private pe~ion plans as does 
the United Steelworkers of America. Cur­
rently we have some one million members 
who are covered by pension plans negotiated 
by our Union. Almost 175,000 of our members 
are now being paid pensions under these 
negotiated plans. Since our first pension 
agreements were won in 1950, 275,000 Steel­
workers have retired under their provisions. 
The pension payments under these pension 
plans are around $125 milllon a year. Re­
serves have been accumulated in excess of 
$3 billion. While these are impressive totals 
they are not impressive enough to fully guar­
antee the ability of many pension plans to 
meet all their obligations if we go into a 
prolonged period when the economy does 
not expand. 

-The federal government has established Its 
concern and responsibility for the protection 
of workers• private pension rights by the 
enactment of legislation affecting pension 
plans. However; this concern lias been di­
rected almost wholly at assuring the honesty 
of pension plan administrators and trustees. 
This is well and good, and it is necessary, 
but this does not solve the problem. By all 
means we should provide for the proper ad­
ministration of pension plans but-above 
everything else-we should guarantee that 
such plans meet their obligations as they 
fall due. In short, make certain that the pen­
sion money is paid when it is supposed to be 
paid to someone who has worked his lifetime 
for that pension. 

We respectfully urge that three basic fea­
tures be included in any legislation to insure 
the soundness and integrity of private pen­
sion plans. These proposals go beyond the 
primary measures needed to insure the proper 
"housekeeping" of pension plans. We believe 
our proposals go to the heart of what is 
required to provide essential protection of 
workers' pension rights. 

Our three basic proposals are as follows: 

' 

. 
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1. Every pension plan must provide that 

any worker who leaves the employment of a 
company will have a vested right to a pension 
when he retires, based on his years and 
months of service for the company. This is 
what we term a deferred vested right. 

2. Every plan must be funded so that when 
a worker becomes eligible for his pension, 
enough money will have been accumulated 
in the pension fund to pay him his pension 
for the rest of his life. This we call pension 
security. 

3. Every worker is entitled to this pension 
security when the operations of his employer 
are permanently discontinued. This would be 
done by a federal pension re-insurance 
system. 

Now, I would like to say a few words about 
each of these three proposals. First, deferred 
vested rights. 

Pension rights are an integral part of the 
total compensation a worker receives for his 
labor. More and more an increasing share of 
compensation consists of deferred benefits. 
The best known deferred wage payments 
include holidays, vacations, insurance and 
pension benefits. No employer is permitted to 
avoid or evade the payment of immediate 
wages. We say that deferred compensation is 
entitled to the same protection of law be­
cause when we negotiate these benefits we 
do it on the same basis as we do wage benefits. 

Second, we believe a worker's right to free­
dom of movement is seriously compromised 
if his mobility deprives him of part of his 
standard of living in retirement. If pension 
rights are deferred wages, a man who loses 
these deferred wages because he changes his 
employment, or has his employment changed, 
has been unjustly deprived of what is right­
fully considered part of his savings. Pension 
rights accumulated in a pension fund have 
the same cash value as that part of his wages 
a worker deposited in a savings account in a 
bank. 

As Professor James Shulz put it in a publi­
cation of the Senate Select Committee on 
Aging: "The older worker who loses his job, 
for one reason or another, after many years 
of service but before qualifying for a private 
pension benefit, has suffered a retroactive 
pay cut." 

Third, the effect of depriving a man of 
part of his compensation when he changes 
jobs, is to enrich the employer who was--or 
should have been~ontributing money into 
the pension fund for the worker's eventual 
retirement. The proper solution to this area 
of concern is a proper vesting provision ln 
the law. 

Now, to turn to pension security for a mo­
ment. What has been included as part of an 
economic settlement should not be permitted 
to be used for anything other than what it 
was intended to be used for. When an em­
ployer has agreed to provide an employe with 
a pension of $300 a month when he has 
reached retirement age of 65, he has, in 
effect, agreed to pay him an annuity worth 
approximately $35,000. Pension negotiations 
would be a shambles if the value of any pen­
sion agreement was not arrived at on the 
basis of actuarial estimates. An employer who 
agreed to pay a worker $100 a week for his 
services and then paid him only $50, would 
be Hable for his failure to live up to his 
agreement. Why should an employer who 
agrees to pay a man $300 upon his retire­
ment not be held liable for failure to fulfill 
his agreement, if he does not regularly put 
aside the money necessary to meet that 
agreement? 

If Congress falls to provide for the fund­
ing of pensions by law, there will be more 
and more workers who will discover that 
much of their lifetime of labor wm have been 
in vain if the promised and anticipated pen­
sion ts not there. There can hardly be any­
thing more crushing to the human spirit, 
than to labor thirty, forty years-looking for­
ward to retirement with dignity-and then 

to learn that the hopes and dreams of a life­
time are not to be realized after all. I would 
also say that, in the event of serious eco­
nomic problems, the disappointed hopes of 
millions of Americans who labored in vain 
anticipation of lifetime pensions will surely 
prove as powerful social dynamite as any 
other deeply felt grievances suffered by other 
segments of our Nation. 

Now, for the most important proposal we 
have made to Congress-legislation to pro­
tect workers' pensions by the establishment 
of a federal pension re-insurance system. A 
homeowner purchasing his home on time 
payments surely has the right (if not the 
obligation) to insure the repayment of the 
full face value of his loan in the event of 
his premature death. Otherwise, his family 
might find themselves homeless even though 
a part of the indebtedness had been repaid. 
Our proposal, in essence, adopts tha same 
principle with respect to pension re-insur­
ance. If for example, a company terminates 
its pension plan prematurely-usually as the 
result of a permanent shutdown-and if all 
the payments necessary to fully fund each 
worker's pension rights have not been made, 
the re-insurance fund would pay the un­
funded benefits. We believe the costs could 
be properly charged against all pension plans 
enjoying tax-exempt status. Pension re-insur­
ance premiums should be based on the extent 
of each pension plan's unfunded liabllities. 
As the amount of unfunded liabilities de­
creases, the amount of premiums should also 
be decreased. Thus, the worker and the em­
ployer would both be rewarded: The worker 
with pension security; the employer with 
declining premium costs. 

It has occasionally been argued that pen­
sion re-insurance will discourage the volun­
tary funding of pension plans. The argument 
is that there wlll be no incentive to do so 
if an employer knows that any unfunded 
liabilities wlll be satisfied by the payment of 
a relatively small premium to the re-insur­
ance fund. The answer to this argument is 
two-fold: First, as we have proposed, all 
plans must be required by law to fund their 
unfunded liabilities by formulas which pro­
vide minimum funding standards. There is 
considerable evidence that most employers 
are already rapidly funding the unfunded 
obligations of their pension plans. Therefore, 
the effect of the law will be to compel a 
minority of employers to do what the major­
ity of soundly-managed enterprises are al­
ready doing. Second, a soundly designed pro­
gram of premium charges will provide for re­
duced premiums as unfunded liabilities are 
reduced. However, if neither of these meas­
ures eliminate fraudulent schemes, the law 
should provide for criminal penalties. The 
penalties should apply to employers who wm­
fully fall to fund, or who terminate a pen­
sion plan to secure payments from the re­
insurance fund to which their pension plan 
was not entitled to. 

It also has been suggested that unscrup· 
ulous pension fund managers will be en­
couraged to deliberately gamble their pension 
funds on high-risk ventures. If the gamble 
pays off, there will be large gains and reduced 
future contributions. If all is lost-so what? 
The pension re-insurance fund will take care 
of everything. I believe this line of argument 
only strengthens the demand for strictly 
limiting the types of securities in which 
pension funds may be invested. This kind of 
limitation is an essential part of any law 
governing fiduciary obligations and standards 
of conduct. Even without pension re-insur· 
ance, pension fund investments are p:resently 
being mishandled. I doubt, therefore, that 
a pension trustee who would use pension 
funds to speculate with other people's retire­
ment benefits, needs pension re-insurance as 
an excuse for doing so. 

Now, I want to conclude my oral testimony 
with a. few, brief comments. 

The benefit levels and costs of pension 

plans are bound to continue to increase in the 
future. Present pension plans cost in the 
area of 50 or more cents an hour. The value 
of these deferred wages alone justifies prompt 
action by the Congress to establish minimum 
standards of financial responsiblllty, and to 
enact legislation protecting the accumulated 
pension rights of workers. 

I strongly disagree, Mr. Chairman, with 
those who advocate more study of this serious 
problem. This Committee, in our opinion, al­
ready has enough information to act during 
this session of Congress. 

I concur in the following statement by the 
Bar Association of New York City: 

"Comprehensive federal regulation of 
pension plans has been shown by actual ex­
perience to be necessary. Despite that evi­
dence, regulation has hitherto expired in 
Congress, primarily, we believe, because im­
portant segments of management and labor 
fear disruptive effects on existing plans and 
have expressed their fears in Washington. 
The deep disappointments suffered by indi­
vidual employes tend to be under-empha­
sized, particularly when a legislator is led 
by a continously expanding economy to con­
clude that those disappointments are not 
likely to reoccur. We believe that prudence 
calls for a different conclusion. If a lengthy 
recession occurs or a single industry foun­
ders . . . the effects can be catastrophic . . . 
Once it is clear that Congress should act, 
it seems to us just as clear that it should 
act promptly." 

If the Congress were to delay action, it 
would be disregarding the gathering storms. 
I cannot underscore enough our feeling of 
great need for prompt action by the Con­
gress. 

I also want to underscore the point that 
the failure to pay promised, and earned., 
pensions, is as much the exploitation of la­
oor as are long hours and low wages. 

By enacting the measures we have ?re­
posed, the Congress w1ll recognize that just 
as there can be no exploitation of a worker 
when he is a child, or when he 1s an adult, 
there can be no exploitation of the worker 
when he has retired. 

I have attempted to emphasize the hu­
man element in my remarks because I be­
lieve this is the primary consideration. I also 
have tried to emphasize that nothing can 
drain life and hope out of a worker faster 
than the denial or loss of a pension after a 
lifetime of labor. I would respectfully ask 
you to think of your own feelings if you 
suddenly were confronted with the news, 
upon your own retirement, that the pension 
money just wasn't there. 

Therefore, in conclusion, I aga.ln empha­
size the importance of prompt action by the 
Congress. 

I deeply appreciate this opportunity to 
appear before you and to present my views 
and the beliefs of the United Steelworkers 
of America on this ma&t vital topic. 

SOCIETY'S RESPONSE TO SCIEN­
TIFIC ADVANCE: THE HARD 
QUESTIONS AHEAD 

Mr. JAVITS. Mr. President, with the 
new emphasis on defining national goals 
and priorities, and focusing on the issues 
likely to arise in the foreseeable future, 
I find it most interesting and reassuring 
that the Society of Sigma Xi-the Na­
tion's scientific honorary society-recent­
ly invited a practicing lawyer, Daniel M. 
Singer, Esq., to address the society's 
annual meeting on a subject which might 
at first seem to be purely scientific but 
which on closer examination reveals a 
real need for interdisciplinary discourse. 

Mr. Singer raises some really new and 
puzzling issues, and their implications 
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are surprising and substantial. Suppose, 
for example, that a sudden breakthrough 
in biological science through genetic al­
teration, drug therapy or organ replace­
ment makes it possible to extend the life­
span of man to 120 years-which is, I 
believe, a very real possibility. What 
would that do to our society-which 
would then be a society in which men 
and women at "retirement age" would 
have, nevertheless, an additional 50 or 
60 years? What would become of the 
structure of our business and professional 
leadership in the context of young men 
entering fields of endeavor in which their 
"elders" had another 80 years before re­
tirement? Indeed, what would become of 
our whole system of public and private 
pension and retirement plans, which 
might collapse in bankruptcy if a sudden 
change in lifespan revolutionized the 
actuarial assumptions on which the sys­
tem is based? 

Mr. Singer's remarks point up the need 
for a much closer cooperation and di­
alog between the social and scientific 
professions. I take some real satisfaction 
in the fact that it is a member of my 
own legal profession who is pointing the 
way, and I ask unanimous consent that 
Mr. Singer's remarks be printed in the 
RECORD. 

There being no objection, the remarks 
were ordered to be printed in the RECORD, 

as follows: 
SOCIETY'S RESPONSE TO BIOLOGICAL ADVANCE: 
AN OPPORTUNITY FOR SELF-CONSCIOUS CHOICE 

(By Daniel M. Singer) 
When Professor Holzberg dipped down (or 

reached over) into the community of prac­
tising lawyers to find someone to address the 
Society of Sigma Xi, I felt flattered and 
cheerfully accepted. And I concluded that at 
least Professor Holzberg was prepared to 
listen to mere words, without the benefit of 
lantern slides, statistical disquisitions or, 
indeed, the rest of the paraphernalia of tra­
ditional scientific discourse. The rest of you 
wm have to bea.r with me. 

Since the law plays an important role in 
harmonizing social change, perhaps more 
important than any non-lawyer is wllling 
to admit or to accept cheerfully, it is not 
wholly inappropriate for me to speak this 
evening about the impact on society of the 
new and developing technologies arising out 
of increasing scientific knowledge. In par­
ticular, I want to suggest that the outlines 
of the impact of advances in the biological 
sciences can be reasonably well foreseen 
and that the impact will very likely require 
major changes in society. Most important, 
I want to suggest that perhaps uniquely in 
the history of mankind we have both the 
time and the wit, if we care to use them, 
to assess rationally the ethical or value 
choices inevitably posed by our new tech­
nologies, and, if appropriate, to act in ac­
cordance with that assessment. I would 
estimate that we have something more than 
14 years in which to do so, but science 
exhibits an almost predictable fickleness 
that makes me worry that Orwell may have 
been overly generous. 

(Let me digress slightly to note that I do 
not believe this to be our most immediate 
public policy issue. If we cannot do justice 
domestically, make major strides with re­
gard to environmental pollution and limit 
drastically our capability for instant and 
very sophisticated genocide, everything I 
say tonight will doubtless be moot--save that 
perhaps the next crowd that makes it out of 
the second primordial ooze may eventua.lly 
face the same problems.) 

For our present purposes, I think it is 
sufficient to define "technology" as the har­
nessing of scientific knowledge to perform 
tasks perceived by the harnesser as useful. 

There are at least three points in the 
process of technological change where so­
cially relevant choices appear to be possible. 

First, there are decisions by individual or 
very small groups of basic scientists, applied 
scientists or engineers whether to pursue 
A orB as a line of inquiry. 

Second, having pursued A successfully, 
there is the choice whether to introduce the 
New Thing, and if so, how? Historically, the 
marketplace made or prevented the making 
of this decision. 

And •third, having introduced the New 
Thing into use, society reacts. But society 
rarely if ever rejects the New Thing. We 
still cling to the optimistic Nineteenth Cen­
tury notion that all change is progress and 
that all progress (especially progress in 
technology) is good--despite mounting evi­
dence to the contrary. After all, whatever 
limited success the "good guys" (including 
me) may have had in slowing down the SST, 
for example, I doubt that anyone here really 
believes that we will remain free of SST­
indeed we'll probably all choose to fly it 
when it goes into service. [It should be noted 
that whatever limited impact U.S. citizen 
groups may have had in throttling back a 
domestic SST, their counterparts in France 
and Russia were even less effective, even 
though no one but air frame manufacturers 
and proponents of la gloire de la patrie 
really responded affirmatively to the ques­
tion "does anyone need it?" ] 

Let me comment briefly on the first two 
steps in the process of technological change 
and then focus the balance of my remarks 
on the third step-namely, the response of 
society to the introduction of a new tech­
nology--specifically, to advances in biological 
or biomedical technology. 

With regard to the choices by scientists or 
engineers as to which lines of inquiry seem 
fruitful or rewarding, there are probably cer­
tain ideas whose time has come. The work 
of others in the past seems (at least from 
vantage point of the future) almost natural­
ly to require the next step to be taken. And 
this, I suspect, includes the "bright idea" 
which historically crops up more or less 
simultaneously in several places. We all know 
the story of the decade-long race between 
the United States and the Soviet Union to 
concoct a hydrogen weapon. And those of you 
who have read "The Double Helix" will rec­
ognize the joust between Watson and Crick, 
on the one hand, and Linus Pauling, on 
the other, as recent evidence for the 
proposition. 

Furthermore, the process of choosing and 
the pursuit of choices may well be relatively 
independent of the level of funding. The 
process and the pursuit are probably much 
more a function of the peculiar kind of zeal, 
drive, imagination, dedication and curiosity 
of tl~e community of scientists than a func­
t ion of external support. Mendel tended his 
peas; E did equal Me; 2 and Watson and Crick 
managed to construct a double helix several 
years before Sputnik, Congressman John Fo­
garty and Senator Lister Hill rained manna 
on the heads of the research community, 
especially on the biomedical research com­
munity. [I recognize, in the current days of 
budgetary stringency, an element of arch 
heresy in my suggesting to scientists-€spe­
cially those in basic research-that they w1ll 
"do their thing" even without public money. 
This is not quite my view, given especially 
the nature of the demands that rob money 
from education and research. The rate of 
change may indeed respond to fiscal policy 
especially in the big hardware technologies 
and in considering the lead time in the sup­
ply of research workers. Suffice it to say that I 
think my argument is unaffected by altera-

tions of the relevant time scale by a genera­
tion or two in either direct ion.] 

For the very same reasons-reflecting the 
peculiar nature of scientists-it is likewise 
true, of course, that governmental act ion 
has been simil·arly ineffect ive in prohibi ting 
the inexorable efforts of scientists to de­
scribe and explain the natural order. Word 
did get out, despite papal edict, that the 
earth was not the center of the universe. 

To the extent that I have any personal 
experience with the working Of the minds of 
researchers, I believe that scientists choose 
first of all to "do" science, and their choices 
whether to describe the structure of the 
double helix or to unlock the information 
system of the gene are dictated largely by 
happenstance--"I wonder how It works" or 
"what will happen if I do thus-and-so?" are 
the approo.ches far more common than: "If 
I do thus-and-so, I can make a light bulb," 
or "If I learn how it works, I will improve the 
lot of mankind." Decision-making by individ­
ual scientists in this respect is not necessar­
ily rational, nor is the time-scale for doing 
the work perceived generally as critical. But 
the decisions are well-informed decisions. 
They are not, however, self-conscious. such 
decisions purport to be made without any 
consideration whether there Is a good social 
end-use--or any end-use--for their efforts. 
Indeed, any such consideration is probably 
impossible. 

The second step in technological change 
requires choices whether to put a new dis­
covery (basic or applied) to some pra.ctical 
and public use. Here the marketplace be­
comes relevant (broadly defined to include 
producers, consumers, advertising agencies, 
etc. ) , and time and money are major fa.ctors. 
Up until quite recently t he choice--at least 
in the private sector-have almost always 
been made automatically in favor of employ­
ing the new technology. Such choices have 
not been made with any broad participa­
tion by those affected by the choice. 

And, in general, the option t o proceed in a 
direct ion most people call "forward" has 
been exercised with less than precise evalu­
at ion of adverse consequences. More im­
portantly, perhaps, it seems always to be 
the case that doubts wit h respect to intro­
duction of new technology are resolved in 
favor of introduction. Of course, there are 
exceptions, such as when the immediate im­
p act is demonstrably adverse to an important 
and relevant economic int erest (as in the 
case of the permanent light bulb) . I do not 
know what peculiar characteristic of man­
kind requires us to act like seven-year olds, 
and to accept or demand prompt benefits in 
t he absence of meaningful knowledge or risks 
and costs. (This is not to deny that recently 
more attention is being given to the con­
sequences of a new technology, generated 
in part I suspect by the physical crowding 
we now endure and by the fact that many 
more people are not only affected by new 
t echnologies, but are aware that they are 
affect ed.) The point, however, is that de­
cision-making in the marketplace, which 
should by definition be self-conscious, has in 
fact been uninformed or ignorant. 

Let me now move to my more specific con­
cerns arising out of the truly colossal in­
crease in biomedical knowledge and the 
readily foreseeable conversion of that knowl­
edge into uses in the public arena. I have 
no doubt that biochemists and geneticists 
will continue to tell us more about how liv­
ing things work and that the public will 
demand of the government and of an ac­
quiescent industrial establishment that some 
use be made of this new knowledge. Frankly, 
it strikes me as quixotic to rail against scien­
tists for learning too much or against the 
business community for converting that 
learning Into digestible (or indigestible) com­
modities and offering those commodities to 
us--unless one is prepared to accept political 
coercion much more repressive than any we 
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have considered viable in the past. With 
some rather obvious and shocking exceptions, 
no government has for very long prevented 
its people from doing what they wanted to 
do. And certainly no technology-based so­
ciety has successfully prevented (save by in­
advertence) the development of new tech­
nology, although political or economic poli­
cies may have on occasion delayed the utili­
zation of the technology. 

I believe the problem we will face with 
increa.sing urgency is not how to distinguish 
rationally between the new technological 
commodities we should accept and those we 
should reject. Rather, our problem will focus 
on the technologies we must accept and 
adapt, oontrol, or otherwise learn to live 
with-all within an imperfect political struc­
ture where we place a high value on indi­
vidual freedom and on broad participation 
in and consent to the governmental prpcess. 

Let me start with a rather simple exam­
ple t hat ha.s already become of concern to the 
legal profession. Criminal justice is based in 
large measure on the notion that, within 
fairly broad limits, individuals are respon­
sible for their own conduct and, therefore, 
one's moral sense is not shocked by imposing 
blame or punishment on persons who elect to 
violat e the established and generally-ac­
cept ed norms. In addition, it is ideally both 
possible and desirable to isolate the viola­
tors for a period of time so that they may 
learn, through techniques of criminal reha­
bilLtation, to elect in the future not to vio­
late those norms again. This process takes 
place after the fact----that is, the law (or, at 
least , the ideal of law in Western Civiliza­
tion) assumes that until the norm has been 
Violated the future criminal is entitled to 
the same measure of freedom from coercive 
governmental action as are all other people 
in t he community . We have simply not ac­
cept ed the not ion of locking up potential 
criminals, even if we could identify them in 
advance of their criminal conduct. (The iso­
lation of Japanese-A.Inericans during the 
Second World War is now widely regarded 
as an unmitigated outrage and this year 
Congress will likely repeal the Attorney Gen­
eral 's power to repeat that episode.) 

However, several geneticists suggested in 
the mid-1960s, on the basis of their studies 
of a few prison and mental hospital popula­
tions, t hat there may be a statistically quite 
significant correlation between the presence 
of an extra Y chromosome in certain males 
(who are also tall, pimply and mentally dull) 
and t he occurrence of violent conduct by 
such males. Can these XYY types be held 
criminally responsible in any traditional 
sense, assuming it can be shown that their 
genetic makeup is such that they are not free 
agents capable of choosing? If that were the 
only question, the answer m ight be fairl y 
straightforward-we simply put them in hos­
pitals (perbaps forever) as we do with other 
mentally unfit persons whose criminal acts 
were t he product of a mental disease or 
defect . 

But there is more to the problem. It has 
been suggested t hat we can predict, with sta­
tistical confidence, that an XYY will com­
mit· a particularly offensive type of crime. 
Should society be powerless to act in advance 
of murder? Shouldn't all males be promptly 
tested at birth for the presence of the extra 
Y? Or, why wait until birth-why not test 
in utero and compel an abortion? 

I h ave chosen the XYY phenomenon as 
the first example for several reasons. 

First of all, the example is not hypothet­
ical but quite real and immediate. Criminal 
defense attorneys interpreted the scientists' 
suggestion of correlat ion at much more than 
face value and quickly "XYY" became legal 
jargon. Recently a French court convicted 
a man accused of murdering a prostitute 
even t hough he was an XYY. But the sentence 
was for only seven years. And in Australia a 

jury acquitted on the grounds of insanity a. 
young XYY who stabbed a 77-year old 
widow; a. doctor had testified for the defense 
that every cell in the man's body was ab­
normal. And the lawyers for Richard Speck 
(the nurse-murderer in illinois) are claim­
ing now that he is not blameworthy because 
he too is an XYY. 

Second, the social impact of the XYY 
problem appears to be readily understand­
able and manageable. If the high correla­
tion is eventually confirmed, rationalizing 
the new data may require only a little ad­
justment in the way we handle criminals. 
The mind does not boggle at such adjust­
ments and no major values or interests of 
large numbers of people appear to be threat­
ened. And, if the science involved proves to 
be wrong, society would very likely accept or 
iDJSist upon the restoration of the status 
quo ante. 

Third, it illustrates the inadvertent way 
in which new knowledge--even without a 
technology-may force the public to re­
spond. In the early 1960s, studies in Swedish 
mental hospitals showed an unusually large 
number of XYY males among hard to man­
age patients. The data were confirmed in 
1965 in Scottish hospitals and maximum se­
curity prisons. And in 1968 we had the crim­
inal cases I just mentioned. But I doubt that 
any of the initial investigators was directly 
or even indirectly thinking about the fact 
that the new information might cause dis­
ruptions in our criminal justice system. 

Last, the example highlights the fact that 
some choices cannot be ducked or postponed 
or the data tnvotved carefully analyzed be­
fore any action is taken. Courts and juries 
must decide pending cases. They cannot pick 
and choose from among all the cases the ones 
which should be decided and the ones which 
should be postponed. 

A further thought on XYY may put mat­
t ers in a broader context where very self­
conscious societ al decision-making is re­
quired. 

We already know that there will be some 
number of XYY men who will never commit 
a crime. Are we to dispose of them as crimi­
nals or as insane simply because their num­
bers are small and, therefore, upon some 
theory of the greater good, we are willing to 
compel them to sacrifice their freedom? Does 
it matter that the statistical correlation is, 
say, .84 rather than 1.0? 

Let me suggest that the statisical difficulty 
raises several important issues: One issue is 
the level of certainty of benefit or harm we 
will require before embracing or delaying 
introduction of a new technology. It will 
probably remain true that societ y will fre­
quently act in a way which, by hindsight, 
will seem precipitate. But how does one 
justify failing to act when the probabilities 
are very high but are less than 1.0? Where 
we attempt to alter the existing balance of 
individual freedom and social coercion, we 
must remain sensitive to the fact that prob­
ability stat istics will help us predict the out­
come of a series of similar events, but will 
tell us very little indeed about the outcome 
of particular events. Do you really believe 
the old story about the man with one foot 
in boiling water and the other foot packed 
in ice? When asked how he felt , he re­
sponded: "On balance, I feel okay." 

Other issues highlighted by-but tangen­
tial t o-statistical difficulties are common to 
human experimentation generally. For ex­
ample, what responsibilities if any, does so­
ciety have to the necessary mistakes or ac­
cidents of medical rese~rch and experimenta­
tion? What of tbe casualties of introduc­
tion of a compulsory new technology, like 
fluoridation or PKU tests? One also wonders 
what ethical norms must be protected and 
enforced in obtaining the informed consent 
of human experimental subjects? As life-sav­
ing technologies burgeon-especially expen-

sive technologies involving substantial com­
mitment of trained craftsmen-we will be 
unable for long to avoid the question: "Who 
shall live and who shall die?" The rich? The 
smart? The beautiful? The young? or the 
old? or some of each? and how many? and 
who decides? and what known value calculus 
or ethical system is available to guide either 
the public at large or the Platonic guardians 
in making such cost-benefit analyses? 

The XYY phenomena is a miniscule 
episode which puts some of the issues in 
what appears· to be a manageable dimension. 
But the issues raised are common to much of 
which I will say later and it may be useful to 
keep them in mind. 

Let us now turn to problems not yet upon 
us which will require far broader adjust­
ments than mere tinkering with the crlmina.l 
justice system. Until quite recently only life 
insurance company actuaries and the Census 
Bureau cared about population grouping at 
various age levels. All that has now changed. 
We know that about half the people in the 
United States are under twenty-five, and 
some political styles take that fact into ac­
count. Likewise people here are generally 
living longer, and much attention is now 
paid politically to senior citizens and med­
ically to geriatrics. Science, too, is interested 
in how we grow old. In several biological re­
search laboratories there are well-advanced 
cellular studies on the process of aging. I 
have no doubt that within a decade or two 
(or perhaps three or four, it really doesn't 
m~tter which is correct) through some form 
of genetic alteration, drug therapy or organ 
replacements, it will be possible to extend the 
life span of most people to 100 or 120 years 
of reasonably good health. 

If it should be the case that the life extend­
ing technology is relatively expensive, the 
ethical problems just mentioned will certain­
ly surface as soon as the technology has 
ceased to be experimental. Who should be 
permitted to extend his life abnormally? 
Should some be required to do so? Picasso? 
The Beatles or John Wayne? Think of the 
Republican reaction if such an opportunity 
had been available to FDR? My examples 
here are facetious only because it may help 
sharpen the ethical choices inevitably ex­
posed by an expensive technology. 

The same issues are evident now in our 
concerns about delivery of medical services. 
How can we justify public financing of kid­
ney dialysis or organ transplants for a few 
people when millions of people oould be 
served prophylactically by the talent and 
money expended in esoteric medical-tech­
niques? 

The foacts are, I believe, that the world 
has become too small and too crowded and 
people too well-informed and, if you will, 
too outspoken to suffer that only the rich 
will have access to a much longer life (or, 
for that matter have access to psychoanalysts 
or, closer to home, to lawyers'). And these 
fla.ct s force us to examine and articulate our 
collective wisdom to answer the question: 
"Who shall live?" I stress the words "collec­
tive wisdom" because our democratic ideals 
and sense of fundamental fairness require no 
less. In addition, much of our future tech­
nology will be developed with public funds, 
and thus the taxpayers and their repre­
sentatives will have a rightful claim to share 
the burdens of decision; they will demand 
it. And, at least absent a major political 
revolution in this century, any qllocatlon of 
scarce resources will have to attract a broad 
consensus to be viable. I have no trouble 
conjuring up hospital sick-ins to prevent 
life-lengthening surgery for some rich, pow­
erful, but unpopular person. 

But if, on the other hand, it should t urn 
out that our life-extending technology is 
cheap, the planet as a whole wlll :f'ace a 
really unprecedented populat~on crisis. (I 
say "planet" advisedly, because cheap 
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technologies are not to be contained by na­
tional boundaries.) If "who shall live?" is 
answered: "anybody who wants to," then 
within a very short time the world popula­
tion would likely be doubled or tripled, 
since it is inconceivable that anyone ca­
pable of choosing would elect not to take the 
"life-extending pill" which would assure a 
substantial extension of a reasonably healthy 
life. 

Assuming we could somehow wrestle with 
the "gut" survival issues of food and shelter, 
the economic dislocations would nonethe­
less be enormous. If the extra years length­
ened the retirement years, every pension fund 
and social security system would very quickly 
go bankrupt. And if we lengthened the work­
ing years, what would all those people do? 
Unemployment would be substantial, even 
without considering the funeral directors, 
casket makers and others who would be tech­
nologically unemployed because for several 
decades nobody would die of natural causes. 
And, one step further, consider that life-ex­
tension might include an extension of child­
bearing years. Or, alternatively, assume we 
are unable to extend the span of female fer­
tility but do still further extend the span of 
male virility. Wlll we have truly sired a race 
of old men leching after young women? 

I don't pretend to have any answers to 
those questions. But the facts will force ma­
jor changes in the way we live; what efforts 
are perceived as useful, how we spend our 
leisure and what our values are. In addition, 
there wlll be wholly unpredictable conse­
quences. Consider, those of you over 30 with 
children: What will happen to the ambition 
and attitudes of young people in a society 
where parents seem to live forever? My list 
of questions is by no means exhaustive-a 
single New England spring afternoon spent 
in reflection would suggest many more. 

I have thus far suggested two examples of 
science forcing us to think anew about the 
nature of our social order-the XYY phe­
nomenon, involving no massive research ef­
fort or technology but merely a putting to­
gether in an unexpected way of existing data, 
furnishing a new bit of knowledge we can 
hardly ignore-and the second, life exten­
sion, probably involving a substantial ~tech­
nology for which the demand will immedi­
ately be universal. 

Let me now turn to two examples of what 
in our youth we called "science fiction" but 
which we no longer dismiss so casually. The 
first of these latter examples suggests that 
what we do in the way of therapy will almost 
certainly develop for us techniques of pre­
diction, manipulation and control far beyond 
the therapeutic realm 'for which those tech­
niques were designed. And my final exam­
ple--nuclear transplantation-points to the 
apotheosis of control-end man's infinite 
capacity for mischief. 

I am confident that one of the other things 
the biomedical community will deliver to us 
its comparative freedom from disease-not 
only from the common cold, cancer, heart and 
lung diseases and epidemics and public 
health problems of various kinds. We will 
also be delivered from the range of already 
known and still unknown genetic abnormali­
ties. 

[We willlea.rn, too, a great deal more about 
presently-known psychological disorders and 
how to treat them. But I assume that if we 
retain any oreativity or ambition, new forms 
of mental disorder Will occur to keep our 
psychiatrists and our hospitails well-oc­
cupied.] 

In speaking about freedom from genetic 
diseases. I want to borrow heavily from a talk 
given to the AAAS in December, 1968 by 
Robert L. Stnshelmer, Professor of Biophysics 
at Cal. Tech. S1nshelmer does elegant science 
and is reasonably cautious in projecting the 
progress of science into a future technology. 
Let me quote selectively from his remarks, 
as follows: , 

"There is today much talk about the pos­
silbillty of human genetic modification-of 
designed genetic change, specifically of man­
kind. A new eugenics has arisen, based upon 
the dramatic increase in our understanding 
of the biochemistry of heredity and our com­
prehension of the craft and means of evolu­
tion. . . . For the first time in all time a 
living creature understands its origin and 
can undertake to design its future. 

"This is a fUndamentally new concept. 
Even in the ancient myths man was con­
strained by his essence. He could not rise 
above his nature to chart his destiny. Today 
we can quite soberly envision that chance­
and its dark companion of awesome choice 
and responsib111ty .... 

"I want to use the phrase 'genetic cha.nge' 
in a broad sense-in the sense of altering 
some physiological and psychological process 
which we presently believe has been pro­
grammed into us through out inheritance. 
And I will assume that such change might 
be achieved either in a strictly genetic mode 
through a change in our inherited charac­
teristics or in a somatic mode, possibly 
through a change in the time or place or 
degree of action of our inherited genetic 
components, or possibly through the somrutic 
addition of genetic components .... 

"There are in the United States today some 
4,000,000 clinical diabetics. Many of these 
people are kept alive only by repeated fre­
quent injections of the hormone insulin. It 
is believed that there are likely several mil­
lion more sub-clinical, not clearly recognized 
cases with marginal symptoms in the United 
States. Without these recurrent injeotions of 
insulin many of these people would perish. 
While it keeps them alive the injection of 
insulin is not the full equivalent of a normal 
physiological function. Such diabetics are 
known to be more susceptible to disease, to 
heart and circulatory 1llnesses, etc. 

"My thesis is that what we might call 
genetic therapy offers the promise of a much 
more elegant, and indeed more satisfactory, 
physiological solution to this ailment." 

Sinshelmer then discusses at some length 
the nature of the protein insulin, the state­
of-the-art of synthesis of the gene that di­
rects the pancreas to manufacture insulin, 
and the clever ways scientists wlll have for 
inserting and turning on the gene. He also 
outlines the prospect that the genetic make­
up of the diabetic's children will not be 
similarly impaired. Sinshelmer concluded 
his remarks in part as follows: 

"The old eugenics required in principle a 
continual selection-for breeding of the fit, 
and a cull1ng out of the unfit. The new eu­
genics would permit in principle the con­
version of all of the unfit to the highest 
genetic level. 

". . . The horizons of the new eugenics are 
in principle boundless-for we should have 
the potential to create new genes and new 
qualities yet undreamed. But of course the 
ethical dilemma remains. What are the best 
qualities and who shall choose? 

• • • 
"I know there are those who find this con­

cept and this prospect repugnant, those who 
fea:r with reason that we may unleash forces 
beyond human scale, and those who recoil 
from this responsib1Uty. 

"But I would suggest to those who feel this 
way that they do not see our present situa­
tion whole. They are not among the looers In 
that chromosomal lottery that so firmly 
channels our human destinies. This sort of 
response does not come from the 250,000 chil­
dren born each year in this country with 
structural or functional defects, of which it is 
estimated 80% involve a genetic component. 
And this figure counts only those with gross 
evident defects outside those ranges we pex:­
force choose to call natural. It does not in­
clude, for example, the 50,000,000 'normal' 
Americans with an IQ of less than 90. 

Sinshelmer concluded by putting on us-

namely, on "those who were favored in the 
chromosomal lottery"-the burden of choos­
ing on behalf of the human race whether, on 
the one hand, "we will continue to accept the 
innumerable, individual tragedies inherent 
in the outcome of this mindless, age-old 
throw Of dice," or _ whether, on the other 
hand, "we will assume the responsib11ity for 
intelligent genetic intervention." 

Sinsheimer's prose is graceful and compas­
sionate. I wish only that he might expand 
on his repertoire of skills and teach a course 
in expository writing. 

One final example will sumce: until now 
mankind has had to rely on a rather old­
fashioned but quite acceptable method for 
getting enough information into a female egg 
to cause that egg to grow into a new human 
being. We will shortly have a new method 
which, while not as friendly or interesting, 
w111 do the job just as well. The polysyllabic 
label of this new method is "nuclear trans­
plantation" and was described as follows by 
Antonie W. Blackler, Professor of Zoology at 
Cornell, as part of the same AAAS symposium 
at which Sinsheimer spoke. Blackler said: 

"Nuclear transplantation is a technical 
device which essentially shortcircuits sexual 
reproduction and permits the generation of 
species which normally practice sexual re­
production by an artificial form of a sexual 
generation. The theory of the technique is 
very simple. The object is merely to replace 
the normal nucleus of a mature but un­
fertlllzed egg with a nucleus taken from a 
cell of a single parent organism. The tech­
nique has been carried out, to date, using 
salamanders and frogs, and recently the 
fruit fly Drosophila ... 

"In the practice a! the technique, a small 
piece of tissue is taken from the donor 
animal and chemically disaggregated into its 
constituent cells. The cells, one at a time, 
are sucked up into a micropipette such that 
the cell membrane is shattered. Subsequent­
ly, each cell nucleus with associated cyto­
plasm is injected into an unfert111zed egg 
\\'hose own nucleus has been ei·ther manu­
ally removed or rendered functionless by 
ultra-violet irradiation. If all goes well, the 
egg now develops in the same way as if it 
had been involved in fertilization. 

"The extension of the technique to mam­
malian material has not so far been per­
formed. Yet I should like to make it clear 
to you that, while this extension will re­
quire something rather more sophisticated 
than is the case for working with amphi­
bia, and will probably require a term of six 
or more research scientists, there does not 
exist any technological barrier which appears 
insuperable. . . . 

"If the technique of nuclear transplanta­
tion can be extended to mammals and to 
birds, then quite definite economic advan­
tages. and applications can be looked for­
ward to. Since clones [that is, progeny) ext 
transplant animals have the same genetic 
character as the original donor, then in the 
same environment we might reasonably ex­
cept those animals to be replicates of the 
parents in terms of their morphology, func­
tion and behavior. This would mean that 
desirable agricultural attributes th-at turn 
up from time to time in champion bulls, 
meat-bearing cattle, milk production and 
egg-laying could not only be perpetuated in 
transplant strains, but at least theoretically 
countless individuas having all the desired 
qualities could be produced .... 

"Finally [st111 quoting from Blackler], the 
extension of nuclear transplantation to man 
himself should be mentioned. The production 
of replicate humans ... might, from some 
standpoints be considered entirely suitable. 
. . . [A] sterile woman could produce her 
own child, and a handicapped baby might 
be born anew and whole via a transplantation 
(provided, of course, that the baby was ab­
normal not due to some genetic defect but 
by some developmental accident). Equally. 



July 23, 1970 CONGRESSIONAL RECORD-SENATE 25603 
untrammeled exploitation could lead to bad 
ends ... 

"At this point we seem to depart from 
basic science into the world of science fic­
tion. Unfortunately, science fiction has an 
uncomfortable habit of becoming tomorrow's 
science." 

And now, less than 18 months after Black­
ler spoke, nuclear transplantation has been 
achieved in mice--that is, in mamma-ls. We 
will doubtless soon add to "which person 
shall live?" the question. "what shall he 
look like?" And, of course, along with 
those questions we have a third: "who shall 
decide?" 

Let me return briefly to a footnote I 
dropped earlier in discussing life-extending 
technologies. I noted that if the technology 
turns out to be inexpensive the problem 
would not be containable by national solu­
tions; some international solutions (or paral­
lel national solutions) would be required. So, 
too, for regulation of the nuclear transplan­
tation technology. I doubt this nation would 
for long ignore information that, for exam­
ple, millions of Chinese women were carry­
ing male fetuses programmed to be tall, 
bland, aggressive, blue-eyed warriors. 

I have referred frequently tonight to the 
stresses the new biological knowledge will 
impose on our value systems and on our 
ethical choices. I do not believe society will 
opt for anarchy for any long period of time. 
Societ y will demand some form of regulation 
and, in constructing the regulatory scheme, 
choice becomes inevitable. Will we accept, for 
example, a society in which the normal con­
dition is sterile, and where one can have 
babies in the old-fashioned way only by 
taking a fertility pill-dispensed free by a 
government, no more than two to a couple? 
We must somehow decide how much free­
dom we require and how much coercion 
we will endure. We will be in the position 
of the courts in my XYY example--there 
comes a point where choice cannot be post­
poned. And what will guide us in choosing 
will be our capacity to articulate our val­
ues-what is fair? what is good? is there 
some level of suffering required to reserve 
artistic creativlty?-and also our capacity 
to quantify our values-how many beauti­
ful, or smart, or str<>ng people do we want? 
and what level of risk or error is tolerable?­
or to reject consciously anyone's right so to 
quantify. 

This talk could not properly end without 
eome mention of the role of religion. His­
torically, one principal function of religion 
was to articulate society's ethical standards. 
Confronted with new imperative choices, that 
role may well expand. In recent years, in both 
the peace movement and the civil rights 
movement, religion has attempted to guide 
public decisions with arguments based on 
notions of right and wrong in man's relation 
to man. That experience may be useful in 
the years to come as others are forced to join 
in the ethical colloquy. 

It is with some trepidation that I have been 
a mite dogmatic tonight in predicting with 
carefree abandon the certain course of scien­
tific development. It's a bit outside the law­
yer's normal realm, and perhaps another in­
stance of "fools rush ln." But one must try 
to make predictions, and hope for better luck 
than a distinguished group of scientists and 
social scientists had in 1937. At that time a 
Federal National Resources Committee ex­
amined the role of science as a national re­
source, and said: 

"Though the influence o! invention may be 
so great as to be immeasurable ... there is 
usually opportunity to anticipate its impact 
upon society since it never comes instan­
taneously without signals. For invention is a 
process and there are faint beginnings, de­
velopment, d11fusion, and social 1n1luences, 
occurrtng 1n sequence, all o! which requires 
time. From the early origins of an invention 

to its social effects the time interval averages 
about 30 years." 

The report also sought to evaluate the un­
precedented date of technological change 
during the first third of the twentieth cen­
tury and discussed the social consequences 
of the new technologies which had come into 
being. The scientists also attempted to pre­
dict the course of technological progress 
which could be anticipated in the second 
third of the century. Their report includes 
not even a hint of the possible emergence of 
nuclear technology, radar, computers, or the 
jet engine, although these came into prac­
tice within a few years. In fact, the report 
suggested that aviation technology had by 
1937 largely run its course, and that future 
developments would lie in safety and com­
fort rather than speed. 

Making predictions is indeed dangerous 
sport. 

I hope that you do not resent my having 
palnted rather broadly in my discussion to­
night. Or that I have failed to acknowledge 
appropriately that most of what I have said 
tonight was first said or thought of by many 
others of far greater renown. But I was 
warned that there is a time ll.mit---end 
rather than write a book (and read it here 
tonight) my purpose was to provoke others 
to do so either to fill the interstices in my 
argument, or to demolish it. I do hope we 
have begun a discussion which may, over 
the years, equip and guide the body politic 
in coping with some very m ajor problems. 

I hope also that you do not resent my 
having delivered such a lecture to a domi­
nantly scientific group. I recognize that in 
recent times guidance to the body politic 
has (or has purported to) come from social 
scientists, historians, lawyers, economists 
and practitioners of those arts--called politi­
cla.ns-men who are accustomed to making 
value choices. And there is a certain com­
fort in the belief that "there is nothing new 
under the sun"-that somehow society will 
adjust without too great strains or hardships 
to new requirements for survival-in much 
the same mindless way it has in the past. 
l. happen not to think that observation pa-r­
ticularly helpful. Large parts of this planet 
did suffer through several hundred years we 
now call the Dark Ages. But those were very 
different times. Soon, we w111 no longer be 
at the mercy Of the elements or chance. We 
will have a qualitatively different power to 
alter our future. Indeed, I would argue that 
the quality of life in 1800 A.D. was closer 
to the quality of life in 1800 B.C. than it will 
be to the quality of life in 2000 A.D. 

I would also argue that the scientific com­
munity must play an active role in making 
the inevitable ethical choices, partly to ful­
fill the scientist's ancient role as society's 
principal philosopher, but more importantly 
because it is essential that the public get 
the facts straight--what can be done, what 
can't be done, what may be done, what mis­
takes are very likely, what uncertainties are 
sure to haunt any predictions we may make, 
and what risks are inherent in ou:- choices. 
Getting the facts straight is surely the mini­
mum scientists should be willing to contrib­
ute to the public discourse. 

Furthermore, whether they like it or not, 
scientists are also part of the body politic­
not above, below, or outside of it. Laymen, 
standing at a respectful distance, tend st111 
to regard scientists with some degree of awe. 
At closer range, scientists are very much like 
people. And while scientists may have a near 
monopoly on talent, they clearly have no 
monopoly on wisdom, insight, sensitivity or 
other humane values. But scientists con­
stitute a growing fraction of the articulate 
population and what they do affects them 
and the rest of us. They cannot remain aloof 
and greet each new public problem and mis­
application by abdication. They have a re­
spons1b111ty to become involved as citizens 

in the sometimes unpleasant business of 
public argument and decision-making. 

Last, I think that, for the health of the 
scientific community itself, scientists must 
become engaged now in public undertakings. 
If scientists-who will continue to startle us 
with their damnable cleverness-cup out on 
the problems they create, the public may 
turn on them and/ or they will share the 
fate of physicists who (probably through no 
fault of their own) have for a generation 
been wringing their hands and donning hair 
shirts to expiate their guilt. The Eahn­
Strassmann experiments of late 1988 were, 
via Meitner and Frisch, reported to the 
scholarsly American Physical Society by Bohr 
and Fermi in January, 1939 and six months 
later Szilard had drafted Einstein's famous 
letter to Roosevelt. By early 1940 the secrecy 
curtain (urged by Szilard a year earlier) had 
foreclosed any public consideration or under­
standing of the impact of the developing nu­
clear technology. The people remained 
ignorant, and the physicists were barred from 
informing them. 

But the fate of the physicists need not be 
shared by the community of biological scien­
tists. Recent biological advances have suf­
fered (if "suffered" is the right word} from a 
surfeit of publicity ranging, for better or 
worse, over all the media. We have been 
warned and titillated to a fare-thee-well. As 
I said at the outset, "we have both the time 
and the wit, if we care to use them." We 
must now stop protesting the inevitable and 
commence a disciplined, creative and public 
effort aimed at articulating our values and 
harnessing our technology to serve those 
values. If we fail to grasp the nettle and 
wrestle the problem directly, we will have 
only ourselves to blame. 

Mr. SCOTT. Mr. President, I now sug­
gest the absence of a quorum. 

The PRESIDING OFFICER <Mr. 
CooK) . The clerk will call the roll 

The assistant legislative clerk pro­
ceeded to call the roll. 

Mr. MANSFIELD. Mr. President I ask 
tlnanimous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

INSERTION IN THE RECORD OF 
STATEMENTS RELATING TO 
SENATORS 

Mr. MANSFIELD. Mr. President, the 
RECORD for Wednesday, June 10, on page 
19124, carries a statement by the junior 
Senator from Oklahoma (Mr. BELLMON) 
with certain attached news items. 

This insertion in the RECORD by Sena­
tor BELLMON is highly unusual, first, be­
cause it is critical of another Senator, 
the distinguished senior Senator from 
Oklahom~ <Mr. HARRIS), and, second, 
because 1t apparently was not read 
openly in the Senate by the junior Sena­
tor from Oklahoma but was handed by 
Senator BELLMON to the Senate Parlia­
mentarian for printing in the RECORD 
without notice to Senator HARRIS. 

Senator HARRIS feels very deeply that 
the war in Indochina must be brought to 
an end, but he is one of those who have 
worked most diligently to keep this from 
becoming a partisan issue. 

The first newspaper item which was 
attached to the statement by Senator 
BELLMON and which referred to Senator 
HARRIS has as its apparent purpose the 
establishment of an impression that 
Senator HARRIS only began to speak out 
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against the Vietnam war during the 
present administration, when the truth 
is that he spoke out against it during 
the last 'administration, at that time 
calling for a bombing halt and de­
escalation. 

The second item referring to Senator 
HARRIS attached to the statement by 
Senator BELLMON was a column in which 
the columnist had quoted Senator HARRIS 
as saying, ''We will hold Nixon respon­
sible if he turns South Vietnam over to 
the Communists," indicating that Sena­
tor HARRIS, as chairman of the Demo­
cratic National Committee, was trying to 
make political capital of the war for his 
party, whichever way the war went, 
when the truth is that Senator HARRIS 
never made any such statement, and the 
columnist, himself, in a later column, ac­
knowledged Senator HARRIS' denial. 

The trouble is that this insertion in 
the RECORD by Senator BELLMON is Of the 
type which is often made for reprint pur­
poses. Since Senator HARRIS was given no 
notice and the statement was not read 
publicly in the Senate, there was no 
chance to object to the statement or to 
correct the erroneous impressions it 
gives. Thus, it is possible that someone 
could have Senator BELLMON's state­
ment and attachments reprinted and cir­
culated among persons who will have no 
way Of }{nOWing that Senator BELLMON'S 
charges are not accurate and have been 
answered. 

It may be said that the regular proce­
dures for notifying a Senator concern­
ing an attack to be made upon him per­
sonally might not apply in this instance, 
since Senator HARRIS was once chairman 
of the Democratic National Committee, 
while also serving as a Member of the 
Senate. 

Many Senators speak outside the Sen­
ate and some hold other positions. Each 
must, obviously. defend his actions and 
his words. 

But when one Senator chooses the 
forum of the Senate floor and the CoN­
GRESSIONAL RECORD to attack another 
Senator personally, for whatever reason, 
then the fundamental procedures of the 
Senate should be followed, with full prior 
notification and opportunity for re­
sponse before such statements and at­
tachments, seemingly uncontroverted, 
are printed in the RECORD. Basic fairness 

· is required. 
Senator BELJ.MON, himself, once served 

in the highly partisan position of cam­
paign manager of candidate Richard 
Nixon's presidential campaign. Another 
Senator might just as easily place ma­
terial critical of him in the RECORD be­
cause of these activities without giving 
him notice or an opportunity to answer. 
I would oppose such procedure. 

The procedures of the Senate have 
grown up in order to prevent one Sena­
tor from taking such advantage of an­
other who is absent from the floor. The 
special method devised for having a state­
ment and attached materials printed in 
the RECORD without it having to be given 
orally is purely for the convenience of 
Senators, and it will have to be discon­
tinued if it is going to be abused. I have 
notified the Parliamentarian that, in the 
future, no statements or attached ma­
terials are to be received at the desk for 

printing in the RECORD if they are criti­
cal of another Senator, unless they are 
read openly on the Senate floor, and I 
admonish Members of the Senate that 
so much of our orderly operation in this 
body depends upon procedures which 
exemplify civility, that criticism by one 
Senator of another should not be spoken 
except in strict accordance with the rules 
of the Senate and only where there is full 
notice in advance and opportunity for 
response. 

As far as I am· concerned, this would 
apply-and has applied-to all Senators 
regardless of party. 

Mr. BELLMON. Mr. President, as a 
Member of the Senate, I certainly have 
no desire to enter into a personal attack 
on another Senator. However, as a mem­
ber of the President's party, I feel a 
responsibility to help keep the record 
straight. Therefore, I feel that when the 
President is criticized by the chairman 
of the opposition party, it is entirely 
proper and even necessary to speak out. 

I do not consider the statement I en­
tered into the RECORD on June 10, 1970, 
as a personal attack on another Senator. 
The statement was intended to call at­
tention to the reported intention of the 
national chairman of the Democratic 
Party to take partisan advantage of the 
Vietnam war. My remarks were based on 
certain published material, including an 
article by Roscoe and Geoffrey Drum­
mond, dated October 5, 1969, and dis­
tributed by the Los Angeles Times 
Syndicate. It has been alleged that a 
statement attributed by the Drummonds 
to the former chairman of the Demo­
cratic National C'ommittee was inaccu­
rate and had been retracted. I have cor­
responded with the Drummonds and 
they have informed me that there was 
no retraction of this column or any of 
its content. 

I have in my hand a copy of the letter 
I wrote to the Drummonds concerning 
this matter and a copy of their reply. 
I also have a copy of the column which 
they had written on this subject and the 
column which purported to retract the 
statement in the earlier column. I ask 
unanimous consent that they be printed 
in the RECORD. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

-Mr. GEOFFREY DRUMMOND, 
Mr. ROSCOE DRUMMOND, 
Washington, D.C. 

JULY 3, 1970. 

DEAR SIRS: On June 10, 1970, I inserted 
into the Congressional Record references to 
one of your columns concerning certain com­
ments made about President Nixon's Viet­
namization policy. Subsequent to that time 
a charge has been made that your column 
contained inaccuracies and that it had been 
retracted. If this is true, I was unaware of it, 
and I would appreciate being provided with 
a copy of a retraction, if one was made. 

Your assistance will be greatly appreciated. 
Sincerely, 

HENRY BELLM ON. 

Los ANGELES TIMES SYNDICATE, 
Washi ngton, D.C., July 8, 1970. 

Hon. HENRY BELLMON, 
U.S. Senator, Senate Office Building, 
Wash ington, D.C. . 

DEAR SENATOR BELLMON : We are pleased 
to respond to your letter of July 2. 

We have enclosed our column of Oct. 5, 

1969 which apparently is the one you refer 
to in your letter to us. 

There was no retraction of this column or 
any of its content. 

In a column of Nov. 25, 1969 (enclosed) we 
did refer to the earlier column. Please see 
last paragraph as marked. 

Hope this helps. 
Sincerely, 

ROSCOE AND GEOFFREY DRUMMOND. 

DYNAMITING THE PEACE 
(By Roscoe and Geoffrey Drummond, Los 

Angeles Times Syndicate, October 5 , 
1969) 
WASHINGTON.-The leaders Of the Demo­

cratic Party are playing with political dyna­
mite . in trying to force President Nixon to 
withdraw U.S. troops from Vietnam so rap­
idly as to throw away all prospect of ne­
gotiating a peace. They may be the ones 
who get blown out of the water. That's not 
important. What is more important is that 
the United States of America would be 
hurt-grievously hurt-by this shortsighted, 
reckless, perilous undermining of what the 
President is doing to end the war by seeking 
a fair peace. 

No one is suggesting that those who want 
peace at any price, those who want to with­
draw all American forces immediately, re­
gardless of the consequences, should still 
their protests. All the President and others 
who are earnestly seeking disengagement 
and a decent peace are asking is that for 
a reasonable period congressional critics 
should stop telling Hanoi that it doesn't 
need to negotiate, that all it has to do is 
to wait and they-the congressional critics­
will see that the U.S. government accepts a 
no-peace policy. 

The Vietnamese war has never been a 
partisan issue, and attempting to bring it 
to an end with a fair peace is not a parti­
san issue. But leaders of the Democratic 
Party are now trying to make it so. Senator 
Fred R. Harris of Oklahoma, Chairman of 
the Democratic National Committee, dis­
closed this strategy in a candid remark to 
the press last week. "We will," he said, "hold 
Nixon responsible if he turns South Vietnam 
over to the Communists." But simultane­
ously Senator Harris and Democratic sena­
tors like Kennedy, McGovern, McCarthy, 
Fulbright are continuing to demand such a 
rapid pull-out of U.S. troops that the end 
result would be to give the Communists 
control of South Vietnam. Thus, the na­
tional chairman of the Democratic Party is 
not only acting to make Vietnam a pay-dirt 
partisan issue but is also seeking to put 
President Nixon in such a box that no mat­
ter what he does he's bound to lose. ·what 
he's up to is now in the open. He wants 
to give the Democratic Party all the divi­
dends he can by joining in the pressure on 
Mr. Nixon to get American troops out of 
Vietnam fast. But Harris doesn't intend that 
the Democratic Party should take any re-

. sponsibllity for an imprudent speed-up of 
withdrawal. He proposes that if a President 
gives in to the demand for imprudent speed­
up he-not the advocates of speed-up-­
should be held to blame. In other words, 
Senator Harris' neat formula is to make Mr. 
Nixon punishable by the voters 1! he doesn't 
yield to pressures to get out quick and also if 
evil consequences coine from yielding to such 
pressures. 
· Senators and Congressmen have special 

responsibility. They know that the President 
has the constitutional duty to conduct for­
eign policy and that negotiating peace is 
the most difficult and delicate act of foreign 
policy. Heckling and harrassing the President 
is delaying the peace, not hastening it. Have 
the Democrats forgotten so soon that Rich­
ard Nixon is acting to end a war which .he 
inherited from his Democratic prede-cessor 
and · which they helped to authorize? Harris 
and those Democrats he is rallying to put 
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the voice of his party behind the peace-at-
11.ny-price student faculty protests October 
15 are playing with fire. It wouldn't matter, 
if they weren't also undermining the chances 
of negotiating a just peace. 

[From the PhUadelphia Inquirer] 
NEGRO VOTING TREND BOOSTS REPUBLICANS 

(By Roscoe and Geoffrey Drummond) 
We want to add a postscript to a recent 

column in which, though our notes at the 
time read to the contrary, national Demo­
cractic chairman Harris feels we inaccura.tely 
stated his views on holding President Nixon 
responsible no matter what happens in Viet­
nam. 

"What I tried to say and what I have con­
sistently been trying to say," Sen. Harris 
writes us, "is that I feel the Democratic 
Party should help to create a climate which 
will enable the President to bring us out of 
the war and bring the boys home--without 
fear of recrimination on the part of the op­
position party." 

That's good. The test will come when the 
event takes shape. 

Mr. BELLMON. Mr. President, the 
majority leader's action to require that 
statements mentioning names of other 
Senators to be read into the RECORD cer­
tainly is appropriate and I support him in 
his decision. I would have no objection 
to reading my statement of June 10 into 
the RECORD. The other method was used 
to save the time of the Senate and for 
no other purpose. 

Mr. SCOTT. Mr. President, will the 
Senator yield for a clarification? 

Mr. BELLMON. I yield. 
Mr. SCOTT. As I understand it, what 

the Senator from Oklahoma put in the 
RECORD was a column by the Drum­
monds, and it was that column which 
quoted another Senator. The Senator 
from Oklahoma (Mr. BELLMON) was not 
himself quoting the other Senator, but 
was quoting a column which quoted the 
other Senator from Oklahoma; is that 
correct? 

Mr. BELLMON. The Senator from 
Pennsylvania is correct. 

Mr. SCOTT. Then the Senator from 
Oklahoma (Mr. BELLMON) inquired of 
the columnists, the two Messrs. Drum­
mond, whether they retracted the col­
umn and the quotation, and they said 
they did not retract them. They did pub­
lish the denial by the Senator from Okla­
homa <Mr. HARRIS); is that correct? 

Mr. BELLMON. I read the letter that 
the Drummonds wrote in response to my 
inquiry. The letter is dated July 8 and 
it reads: 

DEAR SENATOR BELLMON: We are pleased 
to respond to your letter of July 2. 

We have enclosed our column of Oct. 5, 
1969 which a.pparently is the one you refer 
to in your letter to us. 

There was no retraction of this column 
or any of its content. 

(Disturbance in the galleries.) 
Mr. SCOTT. Mr. President, I demand 

that those in the galleries causing the 
disturbance be removed from the gal­
leries. 

(Further disturbance in the galleries.) 
Mr. SCOTT. Mr. President, I demand 

that they be removed. 
The PRESIDING OFFICER (Mr. 

CooK). The Sergeant at Arms will re-
move the demonstrators. · 

Mr. BELLMON. Mr. President, the 
final paragraph of the letter reads: 

In a column of Nov. 25, 1969 (enclosed) 
we did refer to the earlier column. Please 
see last paragraph as :marked. 

The paragraph they referred to reads: 
We want to add a postscript to a. recent 

column in which, though our notes at the 
tinle read to the contrary, national Demo­
cratic chairman Harris feels we inaccurately 
stated his views on holding President NiXon 
responsible no matter what happens in Viet­
nam. 

"What I tried to say and what I have con­
sistently been trying to say," Sen. Harris 
writes us, "is that I feel the Democratic 
Party should help to create a cli:mate which 
will enable the President to bring us out of 
the war and bring the boys home--without 
fear of recriinination on the part of the 
opposition party." 

Then the Drummonds conclude by 
saying: 

That's good. The test will come when the 
event takes shape. 

Mr. DOLE. Mr. President, will the Sen­
ator from Oklahoma yield? 

Mr. SCOT!'. Mr. President, I will defer 
to the Senator from Kansas. 

Mr. DOLE. Let me say that I have 
read the remarks of the Senator from 
Oklahoma, and also the quotations from 
the Drummond column just referred to. 

I also recall that on September 27, 
1969, an article appeared in the Wash­
ington Post where, again, the senior Sen­
ator from Oklahoma was quoted as 
saying: 

It is time to take the gloves o:ff on the 
Vietnam War. 

This led to a request by the distin­
guished Republican leader, the Senator 
from Pennsylvania <Mr. ScoTT) for a 
moratorium on making this a partisan 
issue. He was joined in that request by 
the distinguished assistant Republican 
leader, the Senator from Michigan <Mr. 
GRIFFIN). 

I have reviewed the material, and cer­
tainly feel that the Senator from Okla­
homa <Mr. BELLMON), as indicated by 
the Senator from Pennsylvania, did not 
transgress that fine line, covered by rule 
XIX. I agree with the majority leader 
that nothing should be inserted in the 
RECORD which refers to a colleague. un­
less it is read on the :floor. I agree with 
that. But I would point out that the 
statement from the Washington Post at­
tributed to the senior Senator from Okla­
homa on September 27, 1969, was com­
mented on by a Member of this body, 
the distinguished Senator from Idaho 
(Mr. CHURCH), who indicated: 

I want no part in any strategem to con­
vert the Vietnam War into a. politicel club 
for Democrats to use against Republicans. 

The statement was also quoted by the 
distinguished Representative from Illi­
nois, the Honorable JOHN ANDERSON, a 
Member of the House of Representatives. 

But despite that, I agree the war 
should not be a partisan issue. We have 
endured it now for some time under three 
Presidents, and I think we all recognize 
that President Nixon is attempting to 
disengage from Southeast Asia. There 
has been deescalation of the Vietnam 

war, and every Member of this body 
hopes for an early end to the war, 
whether the President be a Democrat or 
a Republican, and regardless of our own 
party. 

Several Senators addressed the Chair. 
Mr. BELLMON. Mr. President, I ·yield 

to the Senator from Tennessee. 
Mr. BAKER. Mr. President, I have no 

desire to unduly prolong this debate, and 
I shall not. I would make this observa­
tion: We have the rules of the Senate, as 
well as the precedents and traditions of 
the Senate, to insure that 100 men and 
women can, in good conscience, try to 
get along with one another. Speaking 
from my short experience of 4 years, I 
think it is remarkable that the system 
works so well, especially when we are 
dealing with difficult and complex issues 
that 'bring out the heat and passion of 
confiict. It is really a remarkable com­
mentary on the Senate that, during its 
history, there has been so little conflict or 
so few injured feelings between its 
Members. 

There is no written rule, that I am 
aware of, that requires a Senator be 
present on the :floor when some other 
Senator makes a remark about him. I 
certainly know of no rule that requires a 
Senator to notify another Senator when 
he refers to printed matter regarding the 
other. All of this is in the second or third 
degree. All of these things are more or 
less unspoken rules of the Senate, and I 
respect them. I think they serve a pur­
pose. 

But I would point out that the provi­
sions themselves are just as obscure as 
the situation iR here. The distinguished 

. majority leader has made the statement, 
if I understood him correctly, that the 
statements referred to in the Drummond 
column as having been made by the dis­
tinguished senior Senator from Okla­
homa were not made, or words to that 
effect. I have no desire to enter into this 
conflict on its merits. I do not know what 
the merits are. 

I do know, however, that there is room 
for reasonable minds to differ, and I took 
it on myself to call Roscoe and Geoffrey 
Drummond and talked with them, to find 
out whether or not these statements were 
made and whether or not they honestly 
believed them to have been made, and 
that, therefore, there was reasonable 
basis for the distinguished junior Senator 
from Oklahoma to have made the inser­
tion in the RECORD of the Drummond 
column. 

It turns out that the alleged conversa­
tion took place at a breakfast, I believe 
sponsored by Godfrey Sperling of the 
Christian Science Monitor. There were a 
number of people there, and, according to 
Geoffrey Drummond, who was present, 
both his notes and his recollection were 
in accordance with the column he print­
ed, which the junior Senator from Okla­
homa had printed in the RECORD. 

I do not offer that to try in any way 
to take sides in the argument, but to point 
out that, just as rules of conduct some-
~times involve a close decision, so this 
issue is not all one way or the other, and 
there is room for reasonable minds to 
differ. 
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Mr. MANSFIELD. Mr. President, will 
the Senator yield to me? 

Mr. BELLMON. I yield to the Senator 
from Montana. 

Mr. MANSFIELD. The point is that 
there is nothing in the written rules and 
regulations of the Senate which calls 
upon or makes it mandatory for one 
Senator to notify another Senator if he 
is to be mentioned in any manner which 
might be considered derogatory, degrad­
ing, or demeaning; but, as the senator 
from Tennessee has pointed out, a prec­
edent has been established in that re­
spect, and precedent and custom often­
times achieve the effectiveness of law. 

As the Senator has further pointed 
out, we get by in this body on the basis 
of amity and comity. I have had the 
Speaker of the House of Representatives 
call me several times about remarks 
made by Members of the Senate relative 
to Members of the House of Representa­
tives, and the incorporation of such re­
marks in the RECORD. I have understood 
the Speaker's point of view and those of 
Members of the House of Representa­
tives. I have gone to Senators, both Re­
publican and Democratic, and brought 
up to them the situation as explained to 
me by the Speaker. They have under­
stood my awareness of it and the need 
for rectification. They did not do it 
again. Most of them had been under the 
impression that this custom and prece­
dent applies only to the Senate and 
among Senators. 

But this body gets by on understand­
ing, cooperation, and a spirit of trying 
to work together for the benefit, not of 
our parties primarily, but of the Repub­
lic basically; and if we ever lose that sort 
of feeling between our Members, then I 
think the institution of the Senate will 
suffer a tremendous loss. 

So I would hope that the Senator 
would keep in mind that if another Sen­
tor is to be mentioned, he at least 
should be given the courtesy of being 
notified; as, for example, the Senator 
from Mississippi, the chairman of the 
Armed Services Committee, speaking on 
some subject on which the Senator from 
Wisconsin had spoken yesterday, did 
notify the Senator from Wisconsin that 
he was going to speak about his remarks 
on yesterday, and, had the Senator from 
Wisconsin desired to do so, he could 
have been in attendance and been pre­
pared to answer his remarks. 

It is a small thing, but it is an impor­
tant thing, and means a great deal in 
the conduct of the affairs of the Senate. 
It is not simply that the Senator from 
Oklahoma would be the one who might 
use a statement of this kind; it might be 
someone else, because, after all, the REc­
ORD is a public document. 

Mr. CURTIS. Mr. President, will the 
Senator yield? 

Mr. BELLMON. I am happy to yield to 
the Senator from Nebraska. 

Mr. CURTIS. I ask my distinguished 
friend, is the alleged statement com­
plained of one that the newswriters 
wrote without any corroboration? 

Mr. BELLMON. Mr. President, I am 
not sure whether the Senator from Ne­
braska was in the Chamber when I called 
attention to the letter that the column-

ist had sent me in response to my request 
as to whether or not the statement had 
been retracted. 

Mr. CURTIS. I heard the reference to 
that. But my point was, did Mr. Drum­
mond, who wrote this column, write it 
without any corroboration as to what was 
said? 

Mr. BELLMON. Mr. President, there 
are two Drummonds. Both of them 
signed the letter. Both of them 
apparently--

Mr. CURTIS. I mean the two of them. 
Mr. BELLMON. There are two of them; 

yes. 
Mr. CURTIS. Yes. My question is this: 

Did they have any corroboration with 
reference to the statement that is now 
questioned? Did anyone else hear it? 

Mr. BELLMON. Mr. President, I have 
not talked with the Drummonds. I have 
written them a letter. I have their an­
swer. I understood the Senator from Ten­
nessee to say he had talked with the 
Drummonds, and that there were others 
present at the meeting. I have no knowl­
edge of this personally. 

Mr. CURTIS. The Senator has had no 
communication with the Drummonds in 
regard to that? 

Mr. BELLMON. Not on that point. 
Mr. CURTIS. I thank the Senator. 
Mr. ALLOTT. Mr. President, will the 

Senator yield? 
Mr. BELLMON. I yield. 
Mr. ALLOT!'. Mr. President, I think 

this is an appropriate time to discuss 
this matter a little more fully. Since we 
seem to be sort of straining at gnats in 
an attempt to place the junior Senator 
from Oklahoma in an ambarrassing po­
sition-! should not say "we" because I 
am not a part of i1r-I think we ought to 
perhaps review a little other of recent 
history. 

Mr. MANSFIELD. Mr. President, will 
the Senator yield? 

Mr. ALLOT!'. I yield. 
Mr. MANSFIELD. I think it should 

be brought out that, so far as the Sen­
ator from Montana wa.o concerned, he 
kept both the Senator from Oklahoma 
and the minority leader fully informed, 
because this is not a very pleasant task, 
I assure the Senator from Colorado. 

Mr. ALLOT!'. I am sure it is not. 
I recall that just 2 days ago I in­

formed the majority leader that I was 
going to discuss his statement on fi­
nances. 

Mr. MANSFIELD. That is correct. 
Mr. ALLOTT. He said, "Go ahead," 

andldid. 
But I think this is the time to look at 

this matter. I agree basically with the 
thoughts that have been voiced by several 
Senators, including the majority leader. 
We live here in a goldfish bowl. We live 
under great strain and great stress. I do 
not suppose that there is a Senator who 
has not at some time said something on 
the floor which strained the bounds of 
what he really intended to say. 

However, I am reminded that a few 
short weeks ago, while I was involved in 
a conference committee on a supple­
mental appropriations bill, of which the 
Senator from Rhode Island <Mr. PAs­
TORE) was the chairman, and we were 
involved in a very heated debate in the 

old Supreme Court Chamber, the jun­
ior Senator from South Dakota took 
the floor and, during the course of his dis­
cussion, called the actions of the senior 
Senator from Colorado crude, cynical. 
and political. 

As soon as I could get back to the floor, 
I got a copy of the transcript from the 
official reporter and made a few remarks 
and later took some steps, which I will 
discuss at this time, for a reaffirmation 
of the record. 

I have in my hands Webster's New 
Collegiate Dictionary. I hope the fact 
that it is "collegiate" will not cause any­
body here to say it is not a valid dic­
tionary. At least, I just picked it up off 
the table, and it purports to be a true 
Webster's Collegiate Dictionary. Under 
the situation in which we find ourselves, 
I have checked the word "crude," and I 
find the word defined here as follows, 
after the pronunciation of it: 

From caunus raw; in a natural state; not 
cooked or prepared by heat; raw; also notre­
fined; unripe; immature; wanting finish, 
grace, tact, taste, or other quallty charac­
teristic of maturity or culture; rude; a crude 
substance, specifically petroleum as extracted 
from the ground in crude oil. 

Then I looked up the word "cynical" 
in this dictionary, and I find the follow­
ing, after the pronunciation key: 

Fault finding; captious; currish; having 
the attitude of temper of a cynic; con­
temptuously distrustful of human nature 
and motives. 

I have not bothered to look up the 
word "political," because, heavens 
knows, everyone in this body is here be­
cause he is political. 

Now I refer to rule XIX of the Senate: 
No Senator in debate shall, directly or in­

directly, by any form of words impute to an­
other Senator or to other Senators any con­
duct or motive unworthy or unbecoming a 
Senator. 

These words were used about the dis­
tinguished Senator from Colorado-! 
hope he is distinguished-and no voice 
was raised in the Senate about the use 
of these very harsh and brutal words in 
a characterization of the senior Senator 
from Colorado. 

I cannot imagine myself saying to any 
Senator that he is crude; and if I tell 
him that he is cynical, I think I am 
directly attacking his motives. I do not 
see what other interpretation can be put 
on it. 

So I think we should look at this mat­
ter in context, and I would have hoped 
that at this time we would have had the 
same high regard for the ethics and the 
conduct of Senators in the U.S. Senate 
that we are discussing here today, and 
in which I completely concur. 

There is one other thing: Subsequent 
to that, I discussed this matter-which 
was the subject matter of the speech of 
the junior Senator from South Dakota­
with the Parliamentarian. During the 
course of the debate on that matter sub­
sequently, I called the Parliamentarian 
of the Senate to the floor and, notwith­
standing the ruling of the Parliamen­
tarian, before I ever made a move toward 
calling up that amendment-notwith­
standing the ruling of the Parliamen­
tarian that once an amendment is laid 
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before the Senate it has no status and 
that it is the property of anyone in the 
Senate to call it up if he wishes to do 
so-the implication was made, on and 
off the floor, that the Senator from 
Colorado had somehow done something 
underhanded in trying to give the Sen­
ate a chance to vote on this very, very 
important amendment--an amendment 
that has been very divisive in the life of 
our country. 

I now ask the Presiding Officer 
whether he will inquire of the Parliamen­
tarian if the substance of what I have 
just said concerning the status of an 
amendment at the desk is true or untrue. 

The PRESIDING OFFICER (Mr. 
CooK). The Parliamentarian assures the 
Chair that the remarks of the senior 
Senator from Colorado are correct: that 
once an amendment is presented to a 
bill and it is printed, to lie on the table, 
it is the prerogative of any Member of 
the Senate to call that amendment up; 
and the senior Senator from Colorado 
is correct. 

Mr. MANSFIELD. Mr. President, a 
parliamentary inquiry. 

The PRESIDING OFFICER. The Sen­
ator will state it. 

Mr. ALLOTT. Mr. President, I have 
the floor, but I am happy to yield to the 
Senator from Montana. 

Mr. MANSFIELD. Is that the usual 
procedure? 

The PRESIDING OFFICER. The 
Chair is not sure that that is a proper 
question to be directed to the Parliamen­
tarian. 

Mr. MANSFIELD. Let me say that I do 
not think that is the proper procedure, 
that the rest of the Senators usually rec­
ognize the priority which the introducer 
of the amendment usually has; and I am 
sure the Senator from Colorado would 
agree with that thesis. 

Mr. ALLOTT. I would agree with the 
distinguished Senator from Montana 
that it is not the usual procedure. But 
a lot of things are unusual in the U.S. 
Senate; and I say, frankly, that I resent 
having the imputation that the Senator 
from Colorado somehow did something 

underhanded. That is the reason I asked 
for the reaffirmation, as to the status 
of any amendment at the desk, regard­
less of who introduces it. 

Now, having said that, Mr. President, 
I do not know who was on the floor at 
that time, because I absolutely could not 
be here. But, I was told that I was be­
ing attacked on the Senate floor. The 
Senator from Rhode Island was in a very 
bitter and critical debate over some 
items in that bill. The distinguished 
majority leader knows what the items 
were. I was supporting him. One of the 
items, incidentally, was one in which the 
majority leader was greatly interested. 

Mr. MANSFIELD. Yes, indeed. 
Mr. ALLOTT. It was impossible to 

leave the conference at that time. I did 
come to the floor. I only wish that I had a 
fine friend on the other side of the aisle 
who was present at that time who would 
have thought that it was wrong to say 
that the actions of the Senator from 
Colorado were crude, cynical, and po­
litical. Perhaps he had not read the dic­
tionary recently. In that case, of course, 
he might not have realized the whole im­
plication of what the words mean when 
they are looked up in the dictionary. 

I thank the distinguished Senator from 
Oklahoma very much for yielding to me. 

Mr. BELLMON. I thank the Senator 
from Colorado. 

Mr. MANSFIELD. Mr. President, I 
hope that this colloquy on the floor of the 
Senate this afternoon will prove to be 
beneficial in future relationships among 
all Members. 

I would point out again-this is reiter­
ation-that we get by, not so much on 
the basis of our rules and regulations but 
on the basis of the unwritten rules and 
the unwritten regulations-the custom, 
the precedents, which have grown up and 
which have been tried and tested and 
found to be true, not only over the 
decades but over the years as well-and, 
pretty soon, it will be over the centuries. 

It disturbs me when anything of this 
nature develops because there are no 
people I value more than my 99 col­
leagues in this body, regardless of 

whether they are Democrats or Repub­
licans. As majority leader, I know that it 
would be impossible for the Senate to 
function if the minority leader and I 
were not to get a certain amount of co­
operation, understanding, and flexibility. 
That has been forthcoming. we think it 
keeps the Senate from becoming an 
anarchic institution, which it could 
easily become because of the tremendous 
powers inherent in the position of any 
one Senator-the newest or the oldest. 

So now that this is out of the way, 
I want to assure my colleagues that I 
will be on the lookout for any future 
infractions and will not hesitate to pub­
licize them; but may I say that I do not 
expect there will be any more infrac­
tions of this kind. Hopefully, out of this 
conversation and colloquy will come a. 
better understanding of the Senate and 
a stronger institution as a result. 

ADJOURNMENT TO 11 A.M. 
TOMORROW 

Mr. MANSFIELD. Mr. President, if 
there be no further business to come 
before the Senate, I move, in accordance 
with the previous order, that the Senate 
stand in adjournment until 11 a.m. 
tomorrow morning. 

The motion was agreed to; and <at 
4 o'clock and 5 minutes p.m.> the Sen­
ate adjourned until tomorrow, July 24, 
1970, at 11 a.m. 

CONFIRMATION 
Executive nominations confirmed by 

the Senate July 23, 1970: 
DIPLOMATIC AND FOREIGN SERVICE 

John G. Hurd, of Texas, to be Ambassador 
Extraordinary and Plenipotentiary of the 
United States of Amerioa to the Republic 
of South Africa. 

The nominations beginning Helmut Son­
nenfeldt, to be a Foreign Service officer of 
class 1, a consular officer, and a secretary 
in the diplomatic serv'lce of the United States 
of America, and ending La Rue H. Velott, to 
be a consular officer of the United States of 
America, which nominations were received 
by the Senate and appeared in the CoNGRES­
SIONAL RECORD on March 11, 1970. 

HOUSE O·F REPRESENTATIVE,S-Thursday, July 23, 1970 
The House met at 11 o'clock a.m. under the dome of this Capitol. Bless 
The Chaplain, Rev. Edward G. Latch, every individual citizen that the sacred 

D.D., offered the following prayer: rights of a free people may be ours for­
Restore unto me the joy of Thy salva­

tion: and uphold me with Thy tree 
spirit.-Psalms 51:12. 

Almighty God, unto whom all hearts 
are open, all desires known, and from 
whom no secrets are hid, make Thy 
presence known to us throughout the 
hours of this day. Fill our minds with 
wisdom, our hearts with love, and our 
spirits with the desire to walk humbly in 
the way of Thy commandments. 

We are glad that we are American 
citizens and that we live in this blessed 
land of liberty. Let no violence, no preju­
dice, no discord dim our vision of a free 
people living together harmoniously, 
working for peace in our world. 

Bless our President, our Speaker, our 
Members of Congress, and all whb work 

ever. 
In the name of Him who keeps men 

free we pray. Amen. 

THE JOURNAL 
The Journal of the proceedings of yes­

terday was read and approved. 

MESSAGE FROM THE SENATE 
A message from the Senate by Mr. 

Arrington, one of its clerks, announced 
that the Senate agrees to the report of 
the oommittee of conference on the dis­
agreeing votes of the two Houses on the 
amendments of the Senate to the bill 
<H.R. 17619) entitled "An act making 

appropriations for the Department of the 
Interior and related agencies for the fis­
cal year ending June 30, 1971, and for 
other purposes." 

The message also announced that the 
Senate agrees to the amendments of the 
House to the amendments of the Senate 
numbered 3, 5, 14, 25, 26, 33, 34, 38, 42, 
53, 56, and 60 to the foregoing 'bill. 

CONFERENCE REPORT ON H.R. 14705, 
EMPLOYMENT SECURITY AMEND­
MENTS OF 1970 
Mr. MILLS. Mr. Speaker, I call up the 

conference report on the bill <H.R.14705) 
to extend and improve the Federal-State 
unemployment compensation program, 
and ask unanimous consent that the 
statement of the managers on the part of 
the House be read in lieu of the report. 

The Clerk read the title of the bill. 
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