July 22, 1970

By Mr. BURLESON of Texas (for him-
self and Mr., JARMAN):

H.R. 18587. A bill to amend the Soclal Se-
curlty Act to provide for medical and hos-
pital care through a system of voluntary
health insurance financed in whole for low-
income groups, through issuance of certifi-
cates, and in part for all other persons
through allowance of tax credits, and to pro-
vide a system of peer review of utilization,
charges and quality of medical service; to
the Committee on Ways and Means.

By Mr. DON H. CLAUSEN (for him-
self, Mr. RoBerTs, Mr. McEwWEN, Mr.
DENNEY, Mr. Mirer of Ohio, Mr.
CLEVELAND, Mr. EbMoNDSON, Mr.
BcHADEBERG, Mr. JomnsonN of Call-
fornia, Mr. PerTIS, and Mr. HAMMER-
SCHMIDT) :

H.R. 18588. A bill to authorize appropria-
tions for the construction of economic
growth center development highways and
for other purposes; to the Committee on
Public Works.

By Mr. DONOHUE (for himself, Mr.
HUNGATE, Mr. WaALDIE, Mr. FLOWERS,
Mr. MaNN, Mr. Smrre of New York,
Mr. SaNpMawN, Mr. Ramssack, and
Mr. COUGHLIN) :

H.R. 18580. A bill to facllitate representa-
tion of persons having clalms against the
United States by legal counsel of thelr own
choosing; to the Committee on the Judlclary.

By Mr. EDMONDSON (for himself, Mr.
Crarg, Mr. Don H., CrLAUSEN, Mr.
Hays, Mr. Moss, Mrs, SuLLivaN, and
Mr. WrIGHT) :

H.R. 18590. A bill to amend title 13 of the
United States Code to provide for a recount
(by the State or locality involved) of the
population of any State or locality which be-
lieves that its population was understated
in the 1970 decennial census, and for Federal
payment of the cost of the recount if such
understatement is confirmed; to the Com-
mittee on Post Office and Civil Service.

By Mr. GREEN of Pennsylvania:

H.R. 18591. A bill to amend section 905
of the Tax Reform Act of 1969; to the Com-
mittee on Ways and Means.

By Mr. HARRINGTON (for himself,
Mr. AsHLEY, Mr. Burke of Massa-
chusetts, Mr. Dabpario, Mr, HALPERN,
Mr. Hanwa, Mr, Hansew of Idaho,
Mr, Mesgmn, Mr, Mmxva, Mr. Moog-
HEAD, Mr. MurrHY of New York, Mr.
OTTINGER, Mr. ROSENTHAL, Mr.
ScHEUER, Mr. STokEs, Mr. TIERNAN,
Mr., CuaHarLEs H. Wsow, and Mr,
WoLFF) :

H.R. 18592. A bill to amend the Fish and
Wildlife Coordination Act to provide addi-
tional protection to marine and wildlife ecol-
ogy by providing for the orderly regulation of
dumping in the coastal waters of the United
Btates; to the Committee on Merchant Ma-
rine and Fisheries.

By Mr. HARRINGTON (for himself,
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Mr. BmngHAM, Mr. CHAPPELL, Mr.
CraY, Mr. FarBsTEIN, Mr. FRIEDEL,
Mr. HarEAawaY, Mr. Howarp, Mr,
Morse, Mr. Nepzi, Mr. Rees, Mr.
RyaN, and Mr. TUNNEY) &

H.R. 18583. A blll to amend the Fish and
Wildlife Coordination Act to provide addi-
tional protection to marine and wildlife ecol-
ogy by providing for the orderly regulation of
dumping in the coastal waters of the United
States; to the Committee on Merchant Ma~-
rine and Fisheries.

By Mr. McCULLOCH (for himself,
Messrs. Brown of Ohlo, CraNcy, DE-
ving, FisH, Miier of Ohlo, Sanp-
MAN, and STANTON) :

H.R. 18594. A bill to regulate the iImporta-
tion, manufacture, distribution, storage, and
possession of explosives, blasting agents and
detonators, and for other purposes; to the
Committee on the Judiclary.

By Mr. TUNNEY:

H.R. 18505. A bill to prohibit the movement
in interstate or forelgn commerce of horses
which are *‘sored,” and for other purposes; to
the Committee on Interstate and Foreign
Commerce.

By Mr. CHARLES H. WILSON (for him-
self and Mr. TUNNEY) :

H.R. 18596. A bill to amend title 5 of the
United States Code to provide that for pur-
poses of unemployment compensation the
States shall treat accrued leave of exservice-
men as wages for past services; to the Com-
mittee on Post Office and Civil Service.

By Mr. ZWACH:

H.R. 18597. A bill to aid in the control of
drug abuse by establishing a code for the
identification of prescription drugs, to be
printed on individual tablets or capsules; to
the Committee on Interstate and Foreign
Commerce.

By Mr. BROWN of Michigan:

H.J. Res. 1321. Joint resolution proposing
an amendment to the Constitution of the
United States extending the right to vote to
citizens 18 years of age or older; to the Com-
mittee on the Judiciary.

By Mr. HARVEY:

H.J. Res. 1322, Joint resolution proposing
an amendment to the Constitution of the
United States extending the right to vote to
citizens 18 years of age or older; to the Com-
mittee on the Judiclary.

By Mr. MCENEALLY :

H.J. Res. 1323. Joint resolution proposing
an amendment to the Constitution of the
United States extending the right to vote to
cltizens 18 years of age or older; to the Com-
mittee on the Judiclary.

By Mr. SCOTT:

H.J. Res. 1324. Joint resolution proposing
an amendment to the Constitution of the
United States extending the right to vote to
citizens 18 years or older; to the Committee
on the Judiciary.

By Mr. WIDNALL:

H.J. Res. 1325. Jolnt resolution to extend
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the effectiveness of the Defense Production
Act of 1950 to August 31, 1970; to the Com-
mittee on Banking and Currency.

By Mr. WYMAN:

H.J. Res. 1326. Joint resolution proposing
an amendment to the Constitution of the
United States extending the right to vote to
citizens 18 years of age or older; to the Com-
mittee on the Judiciary.

By Mr. FULTON of Pennsylvania:

H. Res. 1156. Resolution to amend the Rules
of the House of Representatives; to the Com-
mittee on Rules.

By Mr. WILLIAMS:

H. Res. 1157. Resolution making it the sense
of the House of Representatives that the
United States maintain its soverelgnty and
Jurisdiction over the Panama Canal Zone; to
the Committee on Forelgn Affalrs.

PRIVATE BILLS AND RESOLUTIONS

Under clause 1 of rule XXII,

Mr. ROBERTS introduced a bill (HR.
18598) for the relief of John Harwin Parrish,
postmaster at Gladewater, Tex.,, and for
Mary James Eates, owner of the Gladewater
Daily Mirror, which was referred to the
Committee on the Judiciary.

MEMORIALS

Under clause 4 of rule XXIT,

420, The SPEAKER presented a memorial
of the Legislature of the State of California,
relative to public use of beaches on Federal
military Installations in California, which
was referred to the Committee on Armed
Bervices,

PETITIONS, ETC.

Under clause 1 of rule XXII, petitions
and papers were laid on the Clerk’s desk
and referred as follows:

551. By the SPEAKER: Petitlon of the
House of Representatives, Republic of the
Philippines, relative to application of the
principle of equal pay for equal work in U.S,
bases and forelgn private firms operating in
the Philippines; to the Committee on Forelgn
Affalirs.

552. Also, petition of the Interstate Oil
Compact Commission, relative to the oil
import quota system; to the Committee on
Ways and Means.

B653. Also, petition of the Governor of the
Territory of Guam, relative to his endorse-
ment of the recommendations of the Constl-
tutional Convention authorized by the Ninth
Guam Legislature to review the Organic Act
of Guam; to the Committee on Interior and
Insular Affairs.

SENATE—Wednesday, July 22, 1970

The Senate met at 11 am. and was
called to order by Hon. MIKE GRAVEL, &
Senator from the State of Alaska.

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

Eternal God, who art from everlasting
to everlasting, we thank Thee for this
day, for this hallowed place of service,
for work to do and strength with which
to do it. Spare us from absorption with
things as they are, but give us grace and
wisdom to create a world as it ought to
be.

Look upon this good land and in these
testing times make us wise in every de-
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cision and resolute in every action to the
end that the righteousness which exalt-
eth a nation may prevail in our ways.
Turn us backward to appropriate the en-
during values of our heritage and turn
us forward to exploit the insights, skills,
and wonders of this age—for the making
gg the unfinished world which is yet to

in the Redeemer’s name. Amen.

DESIGNATION OF ACTING PRESI-
DENT PRO TEMPORE

The PRESIDING OFFICER. The clerk
will please read a communication to the

Senate from the President pro tempore
of the Senate (Mr. RusseLL),
The assistant legislative clerk read the
following letter:
U.S. SENATE,
PRESIDENT FRO TEMPORE,
Washington, D.C., July 22, 1970.
To the Senate:
Being temporarily absent from the Senate
I appoint Hon. Mixe GrAVEL, a Senator from
the State of Alaska, to perform the dutles
of the Chair during my absence.
RICHARD B. RUSSELL,
President pro tempore.

Mr. GRAVEL thereupon took the
chair as Acting President pro tempore.
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MESSAGE FROM THE HOUSE RE-
CEIVED DURING ADJOURNMENT—
ENROLLED BILL SIGNED

Under authority of the order of the
Senate of July 21, 1970, the Secretary of
the Senate, on July 21, 1970, received a
message from the House of Representa-
tives, which announced that the Speaker
had affixed his signature to the enrolled
bill (S. 3978) to extend the time for con-
ducting the referendum with respect to
the national marketing quota for wheat
for the marketing year beginning July 1,
1971, and it was signed by the Acting
President pro tempore (Mr, ALLEN).

THE JOURNAL

Mr. MANSFIELD, Mr. President, I ask
unanimous consent that the reading of
the Journal of the proceedings of Tues-
day, July 21, 1970, be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr, MANSFIELD. Mr. President, I
ask unanimous consent that all commit-
tees be authorized to meet during the
session of the Senate today.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

ORDER FOR RECOGNITION OF
SENATOR HOLLINGS TODAY

Mr. MANSFIELD. Mr. President, I
ask unanimous consent that, following

the remarks today by the distinguished
Senator from Tennessee (Mr. BAKER),
the distinguished Senator from South
Carolina (Mr. HoLLINGS) be recognized
for not to exceed 20 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

ORDER FOR TRANSACTION OF ROU-
TINE MORNING BUSINESS

Mr. MANSFIELD. Mr. President, I
ask unanimous consent that at the con-
clusion of the remarks by the distin-
guished Senator from South Carolina
(Mr. HoLLINGS) , there be a period for the
transaction of routine morning business
with statements therein limited to 3
minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Chair
now recognizes the distinguished Sena-
tor from West Virginia (Mr. Byrp) for
1 hour.

DISTRICT OF COLUMEBIA COURT
REFORM AND CRIMINAL PROCE-
DURE ACT OF 1970—CONFERENCE
REPORT

Mr. BYRD of West Virginia. Mr, Pres-
ident, I take the floor at this time to ex-
press my support of the conference re-
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port on the Distriet of Columbia Court
Reform and Criminal Procedure Act of
1970. In doing so, I wish to compliment
the conferees of the Senate and the
House in reporting back to their respec-
tive houses a conference report which is
designed to give law-abiding citizens in
the District of Columbia better protec-
tion and which is also designed to reor-
ganize the courts and expedite the ren-
dering of justice.

For years now, we have witnessed an
ever-increasing rate of crime in the Na-
tion’s Capital. Since 1957, Washington,
D.C., has risen from 12th place among
16 cities of comparable size, to first place
in regard to the crime rate. President
Nixon, during the campaign in 1968, re-
ferred to Washington, D.C., as the “crime
capital of the world,” and, although he
was criticized for having said it, the ap-
pellation was an appropriate one. When
we look at the faet that Washington,
D.C., with fewer than 1 million people,
has many more criminal killings a year
than all of England with more than 40
million people, we should, however re-
luctant we may be to do so, admit that
such a notorious and infamous record is
one of which we cannot help but be
ashamed. Yet, it is one that cannot be
denied.

Women are raped on the elevators,
raped in the streets, raped in the alleys,
and raped in the privacy of their apart-
ments and homes. Gun battles break
out in banks and grocery stores and on
the street corners. Store owners are shot
to death at their cash registers. Women
who work in the offices of Members of
Congress are hesitant to put in extra
hours because they are afraid to walk
alone to their cars on the parking lots.
Aides to Senators are beaten and robbed
on the streets in the shadow of the Capi-
tol Building. Women cower behind pad-
locked doors and drawn window shades
at night and are afraid to venture out on
the streets by day. Most areas in the city
are unsafe at night, and many areas of
the city are unsafe in the daytime.
Gangs of foul-mouthed hoodlums roam
the streets, taking over the street cor-
ners and harassing law-abiding citizens.
Many inner-city churches have ceased
to conduct evening services and are
plagued by vandalism and robberies.
Grace Baptist Church at 9th Street and
Carolina Avenue SE., announced several
months ago that it was moving to the
suburbs after a series of attacks on pa-
rishioners by groups of youths after eve-
ning services. Many downtown Washing-
ton stores have added to their security
forces in order to reduce attacks on shop-
pers by juvenile gangs of hoodlums and
thugs. Old men and women have been
attacked by youths with slingshots. Only
last year, an 8l-year-old woman who
was named District of Columbia “Mother
of the Year” in 1963, suffered a broken
hip and right leg when she was pulled
down a stairwell by a purse snatcher.
Government, workers are grabbed from
behind and knocked down and beaten
while being robbed by teenagers. Shoot-
ings occur in the schools where students
carry everything from steel knuckles and
blackjacks to switchblade knives and
guns.

July 22, 1970

Washington, D.C.—your Capital and
mine—has become the mecca of the
rapist, the mugger, the robber, and the
thief—call it the crime capital of the
world, if you wish—it is a virtual jungle
of fear and crime and violence—in spite
of the fact that there are more police-
men per capita than in any other city
of comparable size in the country.

In calendar year 1962, 1,572 robberies
occurred in the Distriet of Columbia, of
which 506 were classified as armed rob-
beries; tiiat is, robberies in which a pis-
tol, firearm, or other dangerous weapon
was used. Only T years later, in 1969,
there were 12,423 robberies, including
7,071 perpetrated with a weapon. Of
these 7,071 armed robberies in the Dis-
trict, 6,280 involved the use of a gun.

Thus, in a period of 7 years the num-
ber of robberies accounted for in the
District of Columbia, increased from
1,572 to 12,423.

Similarly, with respect to murder,
there were, in 1962, 91 homicides; by
1969 the figure had leaped to 287. Just
take a trip to the morgue some Sunday
afternoon, if one wishes to see what is
going on in the District of Columbia
with respect to homicides. I have visited
the morgue on several occasions. People
are killed with butcher knives, hatchets,
and guns, They are set afire after hav-
ing had gasoline poured on them. Try a
visit to the morgue sometime and see for
yourselves. It is not a pleasant sight.

During the same period, 1962 to 1969,
the incidence of forcible rape had grown
from 82 in 1962 to 336 in 1969.

I have said time and time again that
the rapist has virtual immunity in this
city. I have also said that it is safer to
walk the streets of Moscow—insofar as
the rapist, the thug, and the mugger are
concerned—than it is to walk the streets
of Washington, D.C.

I say this, having walked the streets
of both cities myself. As a matter of fact,
I would say that it is safer—at least as
safe, and perhaps safer—to walk in the
jungles of the Congo than it is to walk
the streets in some areas of the Nation’'s
Capital insofar as the commission of
rape, murder, et cetera, is concerned.

These are harsh things to say about
the Nation’s Capital. But as chairman
of the Appropriations Subcommittee on
the District of Columbia for 8 years, and
as a member of that subcommittee for
10 years—I am no longer a member of
the subcommittee—I had the opportu-
nity to see the results of crime in the
Nation’s Capital over that long period
of time. I had the opportunity to study
the facts and the statistics, to go out
with the police and to see things as they
were. So I know whereof I speak and I
do not hesitate a moment to state what
I believe to be the truth with respect to
crime in the city.

Lots of people do not like to hear it.
But they will not venture out on the
streets in some of the areas of this city
in the daytime, to say nothing of the
night. Oh, they might go along if they
have a half dozen policemen with them.
I did the same thing often myself, al-
ways with some policemen around.

The truth is that this is a city of fear,
a city of crime and violence.
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In the last 5 years burglaries have
more than doubled, so that by last year
the startling figure of 22,992 had been
reached.

So, Mr. President, the law-abiding cit-
izen cries out for relief from violence and
the fear of violence. And the law-abiding
citizens of the Nation’s Capital are not
alone. Their fears are shared by the mil-
lions of tourists who visit this city every
yvear. And it is the responsibility of Con-
gress to act to provide protection for the
law-abiding citizens of this Capital and
of this country.

A system of justice which does not pro-
teet the law abiding has failed in the
basic reason for being, and we are very
close to failing.

The conference report, while perhaps
not what any one of us would most hope
for in every respect, constitutes a step
forward in the protection of the citizen-
ry of this community and a step forward
in the restoration of law in a civilized
society. The basic purpose of all govern-
ment is the protection of society and we
have failed miserably in this respect in
recent years. In my judgment, the con-
ference report faces up to this fact, and
it offers to fulfill that purpose in the Na-
tion’s Capital. The conference report is
the product of almost 4 months of work
by the Senate and House conferees—of
which I was not one, of course—and, as
a compromise between the originals of
the Senate and House versions, I recom-
mend its approval by this body.

It provides desperately needed court
reform for the District, and, in addition
to the beneficial court reorganization
aspects, the conference substitute pro-
vides for 17 additional judges to the
superior court.

The conference report provides that
persons 16 years old and older are to be
tried as adults when charged by the U.S.
attorney with murder, forcible rape, rob-
bery while armed, burglary in the first
degree, or assault with intent to commit
one of these offenses.

And why should that not be? They
know the difference between right and
wrong. They know what they are doing
when they are taking a life. They
know what they are doing when they are
committing rape. They know what they
are doing when they are robbing or com-
mitting a burglary.

This is a realistic position for the con-
ferees to have taken when one studies the
statistics and the facts concerning crime
in the District of Columbia.

Persons who commit crimes of violence
when armed with a gun or other deadly
weapon may, if convicted for the first
time for having committed a crime of
violence, be sentenced to an additional
period of imprisonment up to life, en-
tirely aside from the penalty provided
for such crime. A 5-year mandatory
minimum penalty upon a second or sub-
sequent conviction is provided, in addi-
tion to the penalty provided for such
crime, for persons who commit crimes of
violence when armed with guns or other
deadly weapons.

The so-called no-knock provisions are
controversial, but they do not change
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existing law, except that they merely put
into clear statutory form the current law
in effect today in the United States, and
they provide the additional protection of
requiring prior judicial approval of an
entry without notice when the circum-
stances which would justify such entry
are known at the time application for a
warrant is made.

One of the most controversial features
of the conference report is that compre-
hensive provision which gives judges the
authority to take into consideration, in
setting pretrial conditions of release, the
danger which a person charged with a
violent and dangerous crime poses to the
safety of the community—and the au-
thority, under certain conditions and
proper safeguards, to detain, pending a
speedy ftrial, the chronic “mad dogs” of
society who make a profession of violent
crime. At the same time, the provisions
spell out procedures to afford optimum
protection for the rights of an accused
who is temporarily detained pending a
speedy trial. I believe this to be one of the
most important steps that can be taken to
combat rampant violent crime, and for
good reason.

A year-by-year analysis of the crime
figures demonstrates that the District’s
soaring offense rate most dramatically
rose following the 1966 enactment of the
Bail Reform Act. That legislation
guaranteed to most eriminal defendants
prefrial release on certain conditions, no
one of which could involve the defend-
ant’s potential dangerousness to the
community. In fact, the judge was
simply precluded from considering the
factors of dangerousness in determining
release conditions for all nonecapital
criminal defendants under the terms of
the Bail Reform Act of 1966.

In 1967, when hearings were held by
the Senate Appropriations Subcommit-
tee on the District of Columbia, of which
I was then the chairman, testimony dis-
closed that the District of Columbia
courts were being inundated by an in-
creased criminal caseload and all sorts of
delaying motions which were demoraliz-
ing the courts, the police, the U.S. at-
torney’s office, and Government prosecu-
tion witnesses. The prime cause of this
was shown to be the Bail Reform Act of
1966—working in concert with the Crim-
inal Justice Act—which, in effect, re-
quired the courts to immediately turn
back on the streets habitual violent of-
fenders of the most heinous crimes who
flouted the whole system of justice by
using every tactic to delay their trials
while they continued to murder, rape,
and rob.

In view of this, is it surprising that
there has been a growing fear on the
part of the law-abiding public?

When the arraigning magistrate feels
he is forced to regularly release back to
the streets—on normal or relatively low
bail or on personal recognizance—per-
petrators of the most vicious crimes, to
continue preying on the public until
trial—often at some far future date—
because the prime consideration is that
of assuring presence at the trial, and
when no consideration may be given to
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the safety of the community, then I be-
lieve it is time to change the law and
without further delay. The present state
of the law is proving to be a windfall to
the chronic violent criminal, while it is
proving to be something of a catastrophe
for the law-abiding public and the vie-
tims of the criminal element.

This body has an opportunity now,
however, to take a step directed toward
reversing the skyrocketing statistical
trend of violent crimes in the Nation's
Capital City. The pretrial detention
amendments to title 23 of the District
of Columbia Code are aimed at a par-
ticular facet of the crime problem with
which the judiciary presently has no
power to deal; namely, recidivism of ar-
rested criminals whose pretrial release
poses a clear danger to the citizens of the
District. By giving judges power to insure
that certain defendants in certain well-
defined circumstances will be unable to
prey on the law-abiding citizenry dur-
ing the period between arrest and trial,
a significant portion of criminal aectivity
may be prevented.

It is well known that not all the in-
dividual offenses which comprise the
totals recited earlier are committed by
different criminals. Studies have shown
that many offenders tend to repeat their
unlawful activities, and some offenders
do so at an alarming rate during the
period between arrest and trial. A 1968
Metropolitan Police Department study of
130 persons indicted for armed robbery
and released during fiscal 1967 deter-
mined that 34.6 percent of such released
persons were indicted for a subsequent
felony committed while released. A re-
view of an investigation of the U.S. attor-
ney's office made by the Judicial Council
Committee To Study the Operation of the
Bail Reform Act studied 105 robbery de-
fendants indicted and released to await
trial in 1968; 63.7 percent of these de-
fendants were rearrested for commission
of a new crime while on bail.

Finally, a recently concluded Metro-
politan Police Department survey, cover-
ing persons arrested for part I offenses
during the first 6 months of 1970, deter-
mined that 3,007 arrests were made in-
volving 2,743 different persons. Of these,
2,743 different offenders, 239 were ar-
rested more than once during this period,
and the 239 accounted for 503 arrests.
Furthermore, of the total number of
persons arrested—2,743—1,561 had a
criminal record prior to 1970, and of this
number—1,561—154 were arrested more
than once during the first 6 months of
1970.

A few examples of persistent lawless-
ness permitted under current law, the
Bail Reform Act, serve to highlight the
breakdown of the bail system to the det-
riment of visitors to the city and the
citizens of the city:

On February 3, 1967, a Peoples Drug
store was held up by three men. On
February 6, subject “A” and two accom-
plices were arrested. Subject “A"” was in-
dicted for robbery and assaulf with a
dangerous weapon, and was released on
personal bond on June 21. On Novem-
ber 9, 1967, a delivery man for the
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Kolker Poultry Co. was held up. Subject
“A” was subsequently arrested and in-
dicted. Bond was set at $7,500, and sub-
ject “A” was released on that bond on
February 18, 1968. On December 22, 1967,
a Briggs & Co. deliveryman was held up
and robbed. Subject “A” was arrested on
December 30, 1967, for that offense, bond
was set at $2,500, and he was released on
that bond on January 12, 1968. On May
23, 1968, a bank was held up and robbed,
and subject “A” was arrested on June 1
and indicted. Bond was set in the amount
of $10,000 and the defendant was re-
leased on that bond on July 15, 1968.
On August 15, 1968, another bank was
held up and robbed and subject “A” was
arrested for that crime 1 week later.
Bond was finally set at $75,000 on Sep-
tember 9, 1968, and the defendant re-
mained committed.

Mr. President, a second example of
persistent lawlessness permitted under
current law was that involving subject
“B."

On May 29, 1968, an attempt to rob a
Safeway Store was thwarted by an ofi-
duty police officer. Subject “B,” who had
fled, was arrested on June 11, subse-
quently indicted, and released on $1,000
bond on June 13. He was later arrested
for a robbery and an attempted robbery
of the same realty office committed on
October 2 and October 15, 1968, respec-
tively. Indictments in both cases fol-
lowed. On November 1, 1968, the defend-
ant was released on the same $7,500 bond.
On October 4, 1968, a drycleaning estab-
lishment was held up and robbed. Ar-
rested for this robbery on December 4,
subject “B"” was released on personal
bond on December 10. This defendant
was arrested for fhree other separate
robberies committed during the same
general period of time. Finally, in Febru-
ary of 1969, the various cases were dis-
posed of in court and the defendant was
incarcerated.

Obviously, a system of criminal justice
which permits examples of repeated
criminal behavior such as these, and
many others which can be documented,
hardly fulfills its primary purpose of pro-
tecting the law-abiding public. Certainly,
these subjects by their conduct have for-
feited their rights to remain free while
awaiting trial. If pretrial detention had
been authorized and utilized in these
two cases, no less than 10 separate fel-
onies would have been prevented. Think
of it. No less than 10 separate felonies
could have been prevented in these two
cases alone, And, in the case of subject
“A," if such detention had been allowed,
the court would not have been required
to resort to a $75,000 bond in order to
protect the citizens of the city, a proce-
dure which, though eminently justifiable,
was probably violative of the spirit, if not
the letter, of the Bail Reform Act.

It would be a far more honest and rea-
sonable procedure to detain such a per-
son, after full and fair hearing, for no
more than 60 days during which time the
defendant’s trial would be scheduled and
held. Statistics referred to earlier indi-
cate that a significant number of crim-
inal offenses would be prevented. The de-
fendant’s rights would be protected un-
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der the multitude of safeguards incorpo-
rated in the bill, including the right to
appeal from a judicial decision ordering
detention. Most important, however,
travesties of justice, such as the ex-
amples reviewed above, could be pre-
vented.

In discussing the provisions for deten-
tion prior to trial, I make no pretense of
giving an erudite expression of the his-
tory of the law as it applies to bail or
pretrial or other release in criminal mat-
ters. I simply wish to point out some facts
regarding the background and evolution
of Federal criminal law in this respect.

At the outset, I think everyone will
agree that the eighth amendment to the
Constitution deals solely with “excessive”
bail and fines and with “cruel and un-
usual punishment,” and that there is no
prohibition in the Constitution against
detaining without bail persons charged
with crimes punishable by death. It is
quite important, it would seem, to keep
this in mind. The eighth amendment
merely states:

Excessive ball shall not be required, nor
excessive fines imposed, nor cruel and un-
usual punishment inflicted.

Now, the very same U.S. Congress
which promulgated the eighth amend-
ment in 1789, at the same time also en-
acted a bail statute. The First Congress
made a distinetion between capital and
noncapital Federal crimes and that First
Congress provided for bail at some level
in all but capital offenses. The pertinent
portion reads:

And upon all arrests in criminal cases, bail
shall be admitted, except where the punish-
ment may be death, in which cases it shall
not be admitted but by the supreme or a
circuit court, or by a justice of the supreme
court, or a judge of a district court, who shall
exercise their discretion therein, regarding
the nature and circumstances of the offence,
and of the evidence, and the usages of law.
(1 Stat. 91, Sec. 33.)

So it was this act of Congress, rather
than the Constitution itself, which gave
the right to bail in noncapital cases.

But let us look at the eighth amend-
ment of the Bill of Rights and this orig-
inal bail act in the light of history and
the conditions of the times in which they
were promulgated and enacted.

In this connection, it should suffice
merely to point out that at the time the
eighth amendment to the Constitution
was ratified, practically all of the more
serious crimes carried the death penalty,
and there was an all too recent history
of instances of burning people at the
stake, breaking them on the wheel, and
all sorts of other inhuman treatment,
which forms of punishment were in-
herited from English law, although prac-
ticed to a lesser degree in the Colonies.

As for the severity of the old English
law from which our own legal system was
derived, it may be said that apparently
believing a reign of terror was the most
efficient method of keeping the criminal
elements under constraint, legislators in
those early days inflicted the death pen-
alty almost indiscriminately upon all
classes of offenders. Many of the offenses
for which persons were executed in those
days were little more than what we
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know now as misdemeanors. Execution in
those days seemed the solution for most
crimes.

America inherited this attitude of
severity, which continued long after the
United States became a nation. Harsh
repression was the primary policy toward
crime in the newly created States.

The same Congress which enacted the
original bail law in 1789 also enacted a
Crimes Act and preseribed the death pen-
alty for all the more serious crimes over
which the Federal Government had ju-
risdiction. Accordingly, persons accused
of such crimes did not have the right to
bail. These crimes, under the then rather
limited jurisdiction of the Federal Gov-
ernment, included: First, murder; sec-
ond, treason; third, robbery; fourth,
stealing a ship; fifth, a seaman laying
violent hands on the commander of a
ship; sixth, revolt on a ship; seventh,
piracy or robbery under false colors;
eighth, accessory before the fact of
piracy or robbery—assisting, counseling,
aiding, and advising—and even, ninth,
forgery, counterfeiting, or uttering of a
public U.8. security. Larceny did not
carry the death penalty, but it was pro-
vided that those found guilty should be
fined not more than four times the value
of the property stolen and publicly
whipped not more than 39 stripes—the
Crimes Act of 1790, 1 Statute 112.

At about the time the original U.S.
bail law was enacted, the English law,
from which our bail provision and con-~
stitutional Bill of Rights admittedly
stemmed, listed 240-some offenses which
were subject to the death penalty.

Even a century later, in 1891, accord-
ing to House of Representatives Report
No. 108, 54th Congress, First Session,
1896, there were 60 crimes punishable
under U.S. Federal law which carried the
death penalty. Eighteen of these offenses
for which the penalty of death could be
inflicted were in the civil code under the
jurisdiction of the Federal courts of the
United States—as distinguished from
military and naval codes.

The history of the law in the respective
States more or less paralleled the Fed-
eral law in the severity of the punish-
ment meted out for most serious crimi-
nal offenses, and even well into the pres-
ent century, the 1aws of many States still
provided for the death penalty in a num-
ber of the more serious crimes, such as
murder, robbery, rape, treason, arson,
burglary, kidnapping, and so forth.

The laws of many States today still
provide the death penalty with respect
to the more serious crimes such as mur-
der and rape. I think that is rightly so.
I think if there were a few executions for
premeditated murder and for rape,
there would be a greater feeling of safety
on the part of the law-abiding citizen
when he or she walks or ventures out
upon the street in the day as well as in
the night.

Some may feel that this is a harsh
thing to say. I have witnessed an execu-
tion. It is not a happy sight. Buf, Mr.
President, I state my honest belief when
I say that if there were some executions
for rape in this city, there would be
fewer rapes.

Let us think of the victims for once.
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Let us think of the victims who undergo
an ordeal that is perhaps worse than
death, and who, in many instances, suf-
fer death as well. Let it be your sister,
let it be your daughter or your wife, and
then state how you would feel.

I am a bleeding heart—my heart
bleeds for the victims of these atrocious,
savage crimes. My heart bleeds for the
women who are almost daily attacked in
this city, dragged into an alley and raped,
with a knife held to their throats. Let
there be a few executions and the rapist
will not so freely commit his beastly
crime,

To cite an example, 2 or 3 years ago
there was a Negro woman in this city
who was detained for 15 hours and raped
by between 15 to 20 different men. Stories
of rape appear almost daily in the news-
papers of this city—dastardly crimes
committed with impunity by savage
beasts walking the streets, attacking,
raping, and killing innocent, defenseless
women.

I say put the rapist in the electric
chair, and let women walk the streets
again, in safety and without fear.

The point that I was earlier making
and which I now reemphasize is that this
first U.S. Congress, which in 1789 pro-
mulgated the Bill of Rights to our Consti-
tution—including the eighth amendment
regarding excessive bail and inhuman
punishment, and the fifth amendment
relating, among other things, to due
process—and which, at the same time,
enacted the first bail law, did so under
a far different set of conditions and cir-
cumstances than those which exist to-
day.

When that early Congress provided,
by legislation, that all erimes which
were not punishable by death should be
subjeet to bail, in reality, it provided
that only relatively minor offenses
should be subject to bail, and it excluded
from mandatory bail provisions most of
the serious offenses simply by making
such crimes capltal offenses.

It would, therefore, follow—not only
as a practical matter, but literally—that
in the Federal law—from the beginning
and continuing for a century or more—
there was no right to bail for those ac-
cused of the more serious ecrimes; and
the courts, or judges, in arraigning per-
sons accused of all such serious erimes,
could exercise discretion “regarding the
nature and circumstances of the offense,
and of the evidence, and the usage of
law”—1 Statute 91, section 33—as to
whether the accused should be detained
pending trial.

The result, a harsh reality, was that
many of these grievous offenders never
had the opportunity to again become a
danger to society—for, until their trial,
they were detained, and, if found guilty,
were hanged. Further, it would seem ap-
parent that the Congress which au-
thored the Bill of Rights and enacted
the first bail statute did not consider
then that it was infringing upon the
rights of those accused in these many
serious crimes by denying them the right
to bail pending trial.

Another fact which goes to the very
crux of the issue, but which seemingly is
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too often completely overlooked, is that
Congress from the outset had, and exer-
cised, the authority to determine the
penalties for particular erimes, including
those offenses for which the penalty of
death should or could be inflicted, and
Congress had—and exercised—the au-
thority to determine the classes of cases
in which bail should or should not be
allowed. This is inherent in the very lan-
guage of the first Bail Act of 1789 and
the Crimes Act of 1790, and there has
been no change to the present day. This
authority perhaps may best be stated in
the language of the 1952 Supreme Court
decision in Carison v. Landon, 352 U.S.
524, at page 545, in which it was stated:

The ball clause was lifted with slight
changes from the English Bill of Rights Act.
In England, that clause has never been
thought to accord a right to ball in all cases,
but merely to provide that ball shall not be
excessive in those cases where it is proper to
grant ball. When this clause was carried over
into our Bill of Rights, nothing was said that
indicated any different concept. The Eighth
Amendment has not prevented Congress from
defining the classes of cases in which bail
shall be allowed in this country. Thus, in
criminal cases bail is not compulsory where
the punishment may be death. (Italic sup-
plied.)

No reasonable interpretation of the
language of the eighth amendment to the
Constitution, or. the original bail law,
could seem to lead to any other conclu-
sion but that there is no constitutional
right to bail or pretrial release except
within the context of the language of
congressional enactment, particularly as
it applies to more serious crimes. It would
also seem to logically follow that—in
spite of frequent references in modern
day case law and in legal treatises to the
traditional right to bail, or constitutional
right to bail—Congress has the right to
legislate such conditions as are war-
ranted with respect to pretrial detention,
bail, or release of the accused, in serious
crimes, who poses a danger to society.

With the passage of time, much of
the harsh, repressive attitude toward
certain types of crime—which was in-
herited from the English law but con-
tinued long after the United States be-
came a nation—was swept away by
growing humanitarian sentiment, and
this eventually resulted in more humane
forms of punishment and more compas-
sionate prison methods and the use of
such corrective methods as probation,
parole, and so forth. The number of cap-
ital offenses was gradually reduced by
legislative changes in the statutes to a
few of the gravest crimes. However, as
previously indicated, it was not until
1892 that the number of capital offenses
in the U.S. civil code was reduced sub-
stantially.

At the time Congress enacted laws re-
ducing the penalties for many of the
more serious crimes from death to im-
prisonment, there was no change made
in the law with respect to bail—nor
would it appear that any legislative con-
sideration was given to bail aspects at
the time, the major issue being what ef-
fect the removal of the death penalty
would have as a deterrent to crime. At
least in retrospect, it might even be said
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that this was a matter of inadvertence.
It followed, of course, in accordance with
the language of the bail statute, that as
soon as the punishment for an offense
was reduced from death to a lesser pen-
alty, the offense became bailable at some
level.

It does not follow, however, that be-
cause Congress changed the penalty for
crimes which once carried the death pen-
alty to something less, it could not have
changed the bail act to retain the provi-
sions with respect to discretionary de-
tention pending trial which these offenses
had once carried when they were pun-
ishable by death. Nor would it seem to
follow that if Congress neglected to
change the bail act or did not see the
need at that time, it foreclosed itself
from doing so at a later date when
changed conditions might warrant it.

Is the crime of robbery, or arson, or
burglary, any less serious in its conse-
quences to the vietims of such crime to-
day than it was when the penalty was
death? Or must Congress reimpose the
death penalty in such cases in order to
permit the courts to exercise discretion,
where the facts warrant, in detaining an
accused in a violent or serious criminal
offense if his release poses a danger to
society? Does not the public have the
same right of protection today from the
violently lawless or dangerous criminal
that it, in fact, had when our first Bail
Act was enacted? Or has the protection
afforded under those old laws been lost
because Congress removed the death pen-
alty for these serious offenses? Does any-
one believe that Congress changed the
death penalty to imprisonment in certain
cases because it felt that those crimes
were not serious—or did it do so for hu-
manitarian reasons? When Congress re-
duced this penalty, was it acting in keep-
ing with the times in imposing more
humane punishment for the particular
crimes committed, or was it doing so in
order to permit the accused to go free on
bail? It would seem that the answer to
all of these questions is obvious.

With Federal judges, for over 100
vears after the passage of the original
Bail Act, having clear discretion to fix or
deny pretrial bail in practically all of
the more serious and violent crimes be-
cause such crimes carried the death
penalty, it becomes somewhat academic
as to whether the reasons for detention
were to prevent flight or to safeguard
the community. Further, because the
yardstick prescribed in the 1789 Bail Act
was that in considering whether or not
to allow bail or detain the accused, the
judges were to look at “the nature and
circumstances of the offense, and of the
evidence, and the usages of law,” it is
not surprising, as.recent studies have
found, that, for 177 years, bail was set in
an amount based largely on the crime
rather than in an amount which would
reasonably assure the appearance of the
defendant in court, and that money bail
has also been used consistently as a
method of preventive detention of per-
sons charged with crimes where it was
deemed that their release before trial
would pose a danger to the peace and
security of the community. This is not
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surprising; first, because Federal statu-
tory law in the form of the 1789 Bail
Act specifically gave the courts this dis-
cretion for a period of 100 years or
more, or until the death penalty was
changed to imprisonment in many of the
more serious crimes, and, second, in
addition to this precedent, it seems a
sound rule to have related the amount
of bail to the gravity of the crime, the
weight of the evidence, and, among
other things, the danger which the ac-
cused posed to the peace and security
of the community.

Against this background, to now say
that the only reason for setting bail in
the case of a chronic violent offender is
to reasonably assure that the accused
will appear in court, is hardly tenable;
or to say that the danger of an accused
to other persons or to the community is
not a reason which should be taken
into consideration in fixing bail in a
particular case, or is a lesser reason than
the possibility of flight by the accused,
also seems to me untenable.

Historically, of course, the primary
reason for bail, in that class of cases in
which release on bail at some level was
called for, was the danger of flight from
prosecution. In that class of cases, which,
in times past and at the time of the en-
actment of the 1789 Bail Act, included
only the less serious offenses, there nat-
urally had to be some responsible rela-
tionship—in the fixing of bail—between
the gravity of the crime, the weight of
the evidence and the particular eircum-
stances of the particular case, and the
amount of bail set in each case.

It might be worthy of note that seem-
ingly there were relatively few appeals
from rulings of lower Federal courts on
the matter of bail in the first century and
a quarter following the establishment of
our Federal judicial system, and this
would appear to have resulted from the
fact that the Federal judges had fairly
broad discretion in the matter of fixing
or denying bail pending trial, partic-
ularly in the more aggravated crimes.

Further, even a quick examination of
U.S. criminal case law will reflect that
the various refinements which began to
expand more explicitly the rights of the
accused with respect to bail or release,
for the most part, resulted from fairly
clear abuses of discretion on the part of
judges or courts in refusing bail or in
imposing excessive bail in cases where an
accused was charged with a relatively
less serious offense as computed with a
serious crime of violence.

Some of these Federal decisions dealt
with cases where bail had been refused
outright in a minor offense; had been im-
posed at an obviously excessive level in
relation to the offense; had been imposed
arbitrarily without looking at the facts
and circumstances of the defendant’s
particular situation, and so on. There
were decisions which held that the pur-
pose of bail was to reasonably assure
the defendant’s appearance at trial and,
therefore, there must be a reasonable re-
lationship between the amount of bail
fixed and the possibility that the de-
fendant might flee, all based on the cir-
cumstances of the particular case. How-
ever, there were also cases which held
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that the court, in determining reason-
able bail, did not have to accommodate
itself to the defendant’s pocketbook and
that if the defendant were unable to
make bail set in a reasonable amount, his
recourse was to move for trial.

The Criminal Pleadings and Trial Rules
Act, enacted June 29, 1940, empowered
the Supreme Court to prescribe rules of
pleadings and practice, which rules were
not to take effect until they had been re-
ported to Congress and a full session had
elapsed so as to allow Congress to ap-
prove or disapprove. If Congress ap-
proved, or made no changes, thereafter
all laws in confiict therewith had no fur-
ther force and effect.

Pursuant to this act, an Advisory Com-
mittee on Criminal Rules was appointed
under the control of the Court to revise,
bring up to date, and codify such rules.
In 1946, these Federal Rules of Criminal
Procedure were finalized and eventually
became law under the act. With respect
to bail, rule 46(a), title 18, United States
Code, entitled “Right to Bail” and deal-
ing with bail prior to conviction, in sub-
stance, restated the original Bail Act;
that is, it provided that persons arrested
for an offense not punishable by death
shall be admitted to bail, and that per-
sons arrested for an offense punishable
by death may be admitted to bail, by any
court or judge in the exercise of discre-
tion, giving due weight to the evidence
and the circumstances of the offense.
More pertinently, rule 46(c), dealing
with the amount of bail, which subsec-
tion was included for the first time as a
statutory rule, provided that—

If the defendant is admitted to baill, the
amount thereof shall be such as in the judg-
ment of the commissioner, or court, or judge,
or justice, will insure the presence of the de-
fendant, having regard to the nature and
circumstances of the offense charged, the
weight of the evidence against him, the fi-

nancial ability of the defendant to give bail,
and the character of the defendant.

From this time on, until the passace
of the 1966 Bail Reform Act, this was
Federal statutory law and it clearly
stated the purpose of bail prior to trial
was to reasonably assure the presence of
the defendant and that, among other
things, in fixing bail the financial ability
of the defendant to give bail was to be
considered. In other words, by the en-
actment of rule 46(c), Congress, in pro-
viding more precise standards for the
fixing of pretrial bail, had in effect con-
fined its purpose in all nonecapital cases
to reasonably assuring the presence of
the accused at trial. The 1951 Supreme
Court decision in Stack v. Boyle, 342
U.S. 1, which is much cited, of course,
was written within the context of this
statutory law. In this case, the Court
held that a person arrested for a non-
capital offense shall be admitted to bail
and cited the Judiciary Act of 1789 and
rule 46(a) (1) as authority. In accord-
ance with Federal rule 46(c), it also held
that—

Ball set at higher than an amount rea-
sonably calculated to fulfill this purpose is
“excessive” under the Eighth Amendment.

It should be noted, however, that this
case was actually decided on the fact
that the lower court had arbitrarily set
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very high identical bail—$50,000—for
each of a group of persons accused
of conspiracy to viclate the Smith
Act without looking into the ecircum-
stances of the case of each accused,
and on the basis that other Commu-
nists in an entirely unrelated case had
taken flight after conviction. It would
further seem significant that, in a sep-
arate opinion by Justice Jackson, in
which Justice Frankfurter joined, it was
stated, in discussing the reasonableness
of bail in conformity with rule 46(c):

This is not to say that every defendant
is entitled to such bail as he can provide,
but is entitled to an opportunity to make
it in a reasonable amount,

There was a substantial increase in the
number of appeal cases relating to bail
following enactment of rule 46(e), par-
ticularly in the 1950's and 1960's. With-
out doing injustice to the large number of
well-written and sound decisions based
upon the facts of the particular case, I
believe it might be said that, generally, as
the number of appeals has increased,
confusion has also increased with respect
to the priorities to be given the various
elements to be considered in fixing bail
or other conditions of release in noncapi-
tal cases, with the more liberal courts or
judges seemingly placing the greater ac-
cent upon the financial ability of a de-
fendant to make bond, his family ties, his
appearance in court on previous charges,
and so forth, rather than upon the grav-
ity and circumstances of the crime
charged, the weight of the evidence, and
the character of the defendant. Some
judges have seemingly gone so far as to
hold that a person charged with a serious
criminal offense not punishable by death
who cannot make bond in any amount,
must be released on his personal recogni-
zance because, in his case, any bond
would be “excessive” under the eighth
amendment to the Constitution. This
theory, which is strictly contra to the
theory of “reasonable bail,” as expressed
in Stack against Boyle by Justice Jack-
son—referred to earlier—and in a num-
ber of other cases, would seem to be
carrying the matter of absolute logic to
an illogical end.

In hearings held in 1967 before me, as
chairman of the Senate Appropriations
Subcommittee on the District of Colum-
bia, regarding the sharply rising cost of
crime and law enforcement, information
was developed, as I have already indi-
cated, which would make it appear that
the passage of the 1966 Bail Reform Act,
while providing an equitable format for
quickly releasing the large percentage of
persons charged with various types of
lesser Federal offenses, had resulted in a
rapidly worsening situation with respect
to serious crime and a sharp increase in
lawlessness in the Distriet of Columbia.

In enacting the 1966 Bail Reform Act,
Congress took cognizance of many in-
equities in the Federal bail system and
particularly of the problem of the in-
digent who, when accused, cannot make
bail in the usual amount. In essence, it
made the same distinetion with respect
to capital and noncapital offenses as was
made in the original Bail Act of 1789 and
rule 46(a) (1) of the Federal Rules of
Criminal Procedure. It did not include
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any provision which would permit con-
sideration of danger to the community
in fixing conditions of pretrial release in
a noncapital case. However, it permitted
consideration of such danger in consid-
ering pretrial detention in capital cases
and affer conviction in noncapital as
well as capital cases. In noncapital cases,
it placed the accent on ‘‘release” rather
than on “bail” and provided a number
of alternatives to bail. It sanctioned pre-
trial release on personal recognizance or
upon execution of an unsecured appear-
ance bond, unless the judge, in his dis-
cretion, determined that “such release
would not reasonably assure the appear-
ance of the person as required,” in which
event, he might impose one of five addi-
tional conditions, or any combination
thereof. These conditions included:
First, placing the accused under the su-
pervision of another person or agency;
second, placing restrictions on travel,
associations, or place of abede; third,
requiring an appearance bond in a spec-
ified amount and a deposit of up to 10
percent thereof in cash or other securi-
ties; fourth, requiring a bail bond with
sufficient solvent sureties or the deposit
of cash; and, fifth, any other condition
deemed reasonably necessary to assure
the appearance as required, including a
requirement that the accused return to
custody after specified hours.

The law requires the arraigning judge
or commissioner to issue an order con-
taining a statement of the conditions
imposed and if the accused, after 24
hours from the time of the original hear-
ing, is still unable to meet the conditions
of release, he is entitled to have his con-
ditions reviewed by the judicial officer
who imposed them and, unless the con-
ditions are amended and the accused re-
leased, the judicial officer shall set forth
in writing his reasons for continuing the
conditions of release, whereupon the de-
fendant may move to have the order
amended, which motion shall be deter-
mined promptly, and if the person is still
detained, an appeal may be made to a
court having appellate jurisdiction.

I will not take time in a long docu-
mentation as to why the 1966 Bail Re-
form Act needs to be amended, or why, as
it is operating in conjunction with the
Criminal Justice Act, it is contributing
to the sharp rise in violent crime and
an unacceptable breakdown in the ad-
ministration of justice. There are many
pages of testimony in the 1967 hearings
of the Senate District of Columbia Ap-
propriations Subcommittee with respect
to crime, congestion in the courts, low
police morale, and high vacancies on the
force, the implementation of the recom-
mendations of the President’s Crime
Commission, and related matters, which
will attest to this. I shall attempt, how-
ever, to point out some of the more sig-
nificant reasons in support of the need
for a change in the law—a change which,
insofar as the District of Columbia is
concerned, is, in effect, provided for in
the conference report.

Mr. SAXBE. Mr. President, will the
Senator from West Virginia yield?

Mr. BYRD of West Virginia. I am
happy to yield to the able Senator from
Ohio.
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Mr, SAXBE. To what does the distin-
guished Senator from West Virginia at-
tribute the seeming reluctance of the
opponents of the conference report to
submit to the courts the question of the
unconstitutionality of these two specific
provisions? I find that their opposition
to the conference report always goes back
to the constitutional question, and when
one says, “Well, if it is unconstitutional,
we have a court for that purpose,” yet
they do not want that. Has that dis-
turbed the Senator?

Mr. BYRD of West Virginia. I have
mixed feelings with regard to this, may
I say to my friend from Ohio. I believe
that it is the responsibility of every Sen-
ator to attempt to interpret the Consti-
tution as well as his best lights will al-
low him to do so, in voting for or against
a bill when the constitutionality thereof
may be in question.

I think we, as Senators, have that re-
sponsibility. On the cther hand, I can
see the validity of the point raised by
the able Senator from Ohio. Of course,
the courts are the last entity. They have
the final say. The courts will say. They
will rule on this act. I am willing to let
the courts rule on it.

Mr. SAXBE. Is this not an area where
reasonable men can disagree?

Mr. BYRD of West Virginia. If is, in-
deed.

Mr. SAXBE. What disturbs me is that
here we have a crisis, and anyone who
lives in Washington knows that this is
a particular crisis, not just Washington
but in the rest of the country, that we
are outgunned at almost every level of
the prosecution. This is something I
know from personal experience at the ar-
rest level; that is, the inability of the
police to preserve the evidence, to do the
legal and proper thing, to part-time and
poorly paid prosecutors, and to crowded
dockets which make it terribly difficult
for even a dedicated policeman-prose-
cutor combination to get a conviction, or
even to bring an accused to trial.

It has been my feeling that rather than
a strict concern over the Constitution in
all these things, we have set it up as a
thing that we shy away from at all costs.
In other words, we do not try to go to
the extent of the powers granted in the
Constitution to fizht erime, especially in
time of crisis, but rather that we back
away from the limits of the Constitution,
thereby giving an advantage to the erim-
irtl_a.l which he is quick to take advantage
of.

I have always been convinced that a
greater percentage of our law violations
comes about because people think they
can get away with it. It is all coolly cal-
culated in the minds of those who feel
that they can do it, who feel that their
chances of being captured is remote, and
even more remote is the possibility that
they might be convicted, or even tried
so far as that goes. Finally, that they will
be sent to the penitentiary. We know that
the percentage of those actually arrested
and who finally go to the penitentiary is
less than 10 percent.

I am as much interested in civil rights
as I know the distinguished Senator from
West Virginia is. I am interested in living
within the Constitution in the handling
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of crime; but I fail to see why we should
not go to the limits of the constitutional
limitations, which were well considered,
rather than to avoid all possible con-
frontation and, thereby, giving the erim-
inal another advantage.

The PRESIDING OFFICER (Mr.
Younc of Ohio). The time of the Sen-
ator from West Virginia has expired.

Mr. BYRD of West Virginia. Mr,
President, I ask unanimous consent to
proceed for 10 additional minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD of West Virginia. I thank
the able Senator from Ohio—who was
once attormey general of that great
State—for his observations.

With respect to the point raised re-
garding court determination of the con-
stitutionality of this measure, I am will-
ing to let the courts do that. But I do
feel that, with due respect to those of
our colleagues who do not want to vote
for the conference report because of
what they believe to be its unconstitu-
tionality, it is our responsibility as law-
makers to interpret as well as we can the
constitutionality of our own actions. We
take the oath to support the Constitu-
tion of the United States. I am not quite
willing, therefore, to leave it entirely up
to the courts, especially the Supreme
Court of the United States as it has been
constituted in recent years, to have the
whole say in determining the constitu-
tionality of every measure we pass here.

Of course, under the Constitution the
Court will determine. But I think I have
a right—not only a right but a responsi-
hility—to also do some determining here.
But what I have attempted to show this
morning is that pretrial detention is not
unconstitutional but that it is, indeed,
constitutional.

With regard to the reference which
the Senator made to civil rights, he is
indeed a great defender of civil rights.
I, too, am a defender of civil rights and
equal constitutional rights.

But too often we forget the civil rights
of the victims of erimes—the civil rights
of the men, women and children in this
community to go to the parks, to walk
the streets, to go to the grocery store, to
go to school without fear of being crim-
inally attacked, mugged, robbed, or mur-
dered. These law-abiding citizens have
civil rights, too. I, for one, think that
we should give consideration to their civil
rights, and I believe that is what we are
doing in this conference report.

Mr. President, as a general proposi-
tion, under the present 1966 Bail Reform
Act, a person who is engaged in serious
crime can be—and generally is—released
almost immediately to the street after
being caught and charged with such a
crime, if he can show that he is without
visible assets, or has appeared in court on
some previous occasion when he was
charged with a crime, et cetera, regard-
less of the fact that he is a chronic vio-
lent offender. Under the Criminal Justice
Act, if there is evidence that the accused
is without sufficient means to hire a law-
ver, he is furnished counsel without
charge and other costs of his defense are
also provided free. Once back in circula-
tion and free to resume his pursuit of
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crime, he has little desire to face the con-
sequences of a trial. So, it follows that
there are motions for this and motions
for that, continuance upon top of con-
tinuance, on one ground or another; and
there are always reasons why the ac-
cused could not be in court on the day
set, et cetera, or his rights have not been
protected, et cetera, while the police in-
volved in his apprehension and the vie-
tims of, and witnesses to, the crime of
which he is accused, together with the
assistant U.S. attorney charged with the
prosecution, come to the court not just
1 day, but more frequently, time after
time, ready to perform their various re-
sponsibilities under our system, only to
find that the case has again been post-
poned while the defendant is out on the
street, thumbing his nose at the law,
laughing at the courts and victimizing
the public. The results have been frus-
trating and devastating.

Let me cite some of the evidence and
facts adduced at our 1967 hearings on
specific aspects of the situation, as well
as what has been happening since.

Testimony was received to the effect
that there was an increase of 37.9 per-
cent in crime index offenses in the Dis-
trict of Columbia between fiscal year
1966 and fiscal year 1967 (hearings, p.
2838). This was a tremendous increase in
1 year. The crime index offenses are:
criminal homicide, foreible rape, rob-
bery, aggravated assault, burglary, lar-
ceny (over $50), and auto theft. How-
ever, the crime of robbery jumped 68.7
percent in this 1 year—from 2,905 to
4,903. That was a phenomenal] increase
in violent crime, and I suggest that it had
a direct relationship to the Bail Reform
Act and the manner in which it was op-
erating in conjunction with the Criminal
Justice Act. This was not just a 1-year
phenomenon, however. Robberies in fis-
cal year 1968, according to police de-
partment figures, jumped another 34.3
percent over fiseal year 1967. In this 2~
year period, robberies went from 2,905 to
6,584—for an increase of 3,679 robberies.
In other words, the increase in robberies
during this 2-year period was more
than the total number of robberies re-
ported in fiscal year 1966. Further, the
robberies reported committed in calendar
year 1968, compared with calendar year
1967, increased 34.3 percent. There were
8,921 robberies in calendar year 1968. If
one compares this with the 2,905 rob-
beries reported in fiscal year 1966, one
finds that there was an increase of 207
percent in robberies over a 2%, -year pe-
riod, or more than three times as many
as were reported in fiscal 1966. This is an
intolerable situation.

Now, let us take burglary. There was an
increase of 38.6 percent in burglaries re-
ported in fiscal year 1967 over the number
reported in fiscal year 1966, There were
9,221 reported in 1966 and 12,789 in
1967—see the hearings, page 2838. In
fiscal year 1968, there were 16,378 bur-
glaries reported—another increase of
27.6 percent. In that 2-year period, there
was a total increase of 7,157 burglaries.

I do not believe that this just hap-
pened. Something in the law-enforce-
ment system came apart, and the finger
points to the Bail Reform Act.
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With respect to the sharp increase in
criminal felony cases on the trial calen-
dar of the U.S. District Court for the
District of Columbia, testimony was re-
ceived from the office of the U.S. attorney
for the District of Columbia that as of
October 3, 1966, there were 761 criminal
cases pending, being handled by 15 as-
sistant U.S. attorneys with an average
caseload of 50 cases per trial assistant.
As of October 2, 1967, the cases pending
had jumped to 1,229, and while 19 as-
sistant U.S. attorneys were working on
these trials, the average caseload had
risen to 65—see the hearings, page 3257.

With respect to the cause of the in-
crease, a District court judge testified:

In large part, the situation which exists
with respect to the criminal docket has de-
veloped over the last Year as a result of the
operation of the Bail Reform Act in con-
junction with the Criminal Justice Act,
whereby anyone charged with a crime can be
released on low bond or on personal recog-
nizance and a large percentage of the cases
will be provided with counsel. It is little
wonder that no one plead.s g‘mlty until the
last moment, or until he is facing trial, or
that every device that can be invented is
used to delay the date of trial. The statute
says the defendant “shall be released,” and
the only time I can refuse is if I make a find-
ing he might flee the jurisdiction. (Hearings,
p. 3269).

With respect to the effect which quick
release to the street of those accused of
serious crimes or crimes of violence has
on the victims of the crimes and wit-
nesses for the prosecution, an assistant
U.S. attorney testified:

It has a very deleterlous effect, especially
on not only the victims of the crimes but on
the witnesses of the crimes who see the
victim at the mercy of the defendant in any
given case. (Hearings, p. 2870).

There was testimony that because of
repeated continuances, many witnesses
for the prosecution just failed to show up
or washed their hands of the situation
after repeated appearances at court,
necessitating the dismissal of the case.

There was also testimony indicating
that as the result of the number of seri-
ous crimes more than doubling in a very
short time, which, in turn, inundated the
criminal calendar of the U.S. district
court, numerous felonies were reduced to
misdemeanors and were disposed of in
the court of general sessions.

It was apparent throughout our hear-
ings, that the turning back upon the
streets of chronic offenders and perpe-
trators of the most serious crimes on
little or no bail—and without regard to
the gravity of the crime or the weight of
the evidence—had had a most damaging
effect upon respect for the law and had
resulted in confusing the distinction be-
tween minor offenses and aggravated vio-
lent erimes and had undermined respect
for all authority. Also, testimony was re-
ceived indicating that the very fact that
great numbers of persons charged with
serious crimes of violence were released
to the streets on their personal recog-
nizance, or on very low bail, had the ef-
fect of encouraging others to commit
crime.

The Metropolitan Police produced
numerous cases where professional dan-
gerous criminals were arrested time after
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time for the most vicious crimes and re-
mained on the streets, on bond pending
trial, where they continued to carry on
their usual “profession.” Some of the
cases which were outlined at the hear-
ings during the short time available
were:

The Connie Wilkins case (p. 2871, et
seq.), in which the defendant, who was
on parole for armed robbery, between
May 11, 1965, and September 23, 1966,
was arrested 13 times on charges includ-
ing numerous armed robberies, kid-
naping, housebreaking, and shooting it
out with the police, and, of course, re-
peated parole violations, and he still
made bond and was released on parole
each time to continue his career of crime
on the streets.

The Theodore Evans case (p. 2880, et
seq.) involved a defendant on parole who,
on November 29, 1966, was indicted for
armed robbery and was released on $2,500
bond and the parole board notified. On
December 29, 1966, he was arrested for
grand larceny and carrying a gun. The
parole board was notified and he was
released on personal bond. On February
22, 1967, he was charged with shooting
a boy in the leg. The parole board was
notified and he was released on $2,500
bond. On June 6, 1967, incident to the
armed robbery of a business establish-
ment, he was shot and killed.

Then, there is the case of the McCul-
loch brothers (p. 2883, et seq.), wanted
in Maryland, Virginia, and Michigan, for
armed robbery. In January 1966, they
were released in Detroit on $5,000 bond
for armed robbery. On November 22,
1966, one of the brothers was indicted
by the grand jury in the District of Co-
lumbia for interstate transportation of
a stolen motor vehicle and related of-
fenses, and was released on $2,500 bond.
On November 30, 1966, both brothers
were arrested in Alexandria, Va., for
armed robbery. They were indicted and
bond set. On the same date, arrest war-
rants from the State of Maryland for
three cases of armed robbery were re-
ceived by Virginia authorities and lodged
as detainers. On r 7, 1966, ar-
rest warrants were issued in the District
of Columbia charging the brothers with
armed robbery of a jewelry store, and
lodged as detainers with the authorities
in Alexandria. On January 26, 1967, the
brothers made bond on the Virginia
charges and were transported to the Dis-
triet, where bond was set at $2,500 and
the defendants were released upon post-
ing an 8-percent deposit. They were ar-
rested February 3, 1967, on fugitive war-
rants and returned to Maryland for trial.
Each deposited $6,000 security bond and
they were released. Three weeks later,
one brother, with three others, was ar-
rested in Washington, D.C., for house-
breaking, robbery, assault with a dan-
gerous weapon, and kidnapping. He was
indicted on April 14, 1967, and on the
same date, his brother was indicted for
armed robbery and assault with a dan-
gerous weapon. As of August 8, 1967, one
of the brothers was at large under the
Bail Reform Act and the other was in
custody in the District of Columbia by
virtue of the pending indictment.

Mr. President, I ask unanimous eon-
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sent that I might proceed for an addi-
tional 10 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD of West Virginia. Mr. Pres-
ident, these cases, of course, are now
history—and there is always someone
who will say that they are isolated ex-
ceptions—but, actually, it would be more
accurate to say that such cases are hap-
pening all the time. To prove this, it is
only necessary to pick up a newspaper
any day to find that at least one violent
offender has repeatedly been charged
with one serious offense after another
and has continued to be released to the
streets to continue his “career.”

With respect to releasing dangerous
people to the streets under the 1966 Bail
Reform Act, a U.S. district court judge
testified:

We do mow have this business of report-
ing to police precincts, and we are getting
reports in promptly on them. And last Fri-
day we terminated 13 that had failed to
report on the 10th of July to a precinet.
But every day I sit in motlons releasing peo-
ple on personal bond that I Know are a
great danger to the community.

The same judge, in commenting on
the fact that an accused could report to
a police precinct at 7 o’clock and rob a
grocery store at 8 o'clock, advised that:

. . reporting doesn't assure anything, but
we release these people and I know they are
a great danger to the community. (Hearings,
p. 2894)

It would appear that the evidence pil-
ing up has become conclusive that the
social service approach to handling
hardened violent criminal offenders will
not work and that, regardless of the
number of judges appointed—and we
should have more judges and more law
enforcement personnel—rising violent
crime cannot be controlled without a
change in the law to give the courts
discretion, upon arraignment, to con-
sider the danger the accused poses to the
community. The situation has become
similar to a contagion which has raged
out of control with no preventive serum
as yet developed to check it.

We now have had enough experience
under the Bail Reform Act to know that
it is not working in the manner in which
it was hoped, and that the manner in
which it is operating has a direct bear-
ing upon the sharp rise in crime and the
increase in lawlessness, and there is now
ample proof that it needs to be changed.
As I have pointed out, the principal rea-
son it is not working is that the Federal
statutory law requires that chronic vio-
lent criminals who have shown a high
probability of danger to society must be
released on low bond or personal recog-
nizance because the only yardstick the
statute permits in setting bail or other
conditions of release is the danger of
flight.

Yet, when it is proposed that the statu-
tory law be amended to permit consider-
ation of the danger which such violent
offenders pose to society, a chorus of
voices is raised protesting that to con-
sider anything other than flight of the
accused on pretrial release is unconstitu-
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tional; that it violates the fraditional
presumption of innocence; that it is pun-
ishment before conviction; that it is im-
possible to predict that an accused will
commit another crime if released; that
it violates the constitutional right of
“due process,” and so forth.

Such claims, if they have substantial
merit, deserve serious consideration, but
we know that the law with respeet to bail
in noncapital cases is not a constitution-
al right, but a statutory right. The strict
presumption of innocence is merely a
rule of evidence that comes into opera-
tion at the time of trial. It does not re-
quire all defendants to be treated as
though they were innocent prior to trial.
It is the existence of probable cause,
based on the weight of the evidence that
a person has committed an offense, which
justifies his arrest and indictment and
the denial of pretrial liberty in certain
cases where there are strong reasons for
requiring pretrial detention.

We know that pretrial detention has
been accepted in capital cases since the
Bail Act of 1789, and that such discre-
tion in capital cases was carried over
into the 1966 Bail Reform Act. Further,
in the exercise of this discretion, the
Bail Reform Act of 1966, for the first
time, explicitly provides that the danger
which the accused poses to society may
be taken into consideration. The 1966
Act also permits consideration of such
a danger in noncapital cases in deter-
mining whether or not a defendant
may be detained pending appeal affer
conviction.

In the matter of due process, the
interests of society must be balanced
against the liberties of the individual,
and restrictions and conditions imposed
must be matched with the need fo im-
pose them. Nor can a ruling to detain,
or to fix other conditions of release of
an accused based on the danger he poses
to society, be arbitrary or not based on
the gravity of the crime, the weight of
the evidence, and other circumstances
of the particular case. Any defendant is
entitled to all of the legal safeguards
constituting due process, including a
hearing at the time of his arraignment,
or a special hearing, so that all appro-
priate facts may be presented. If, based
on facts, the judge, in the exercise of his
discretion, determines that the defend-
ant should be detained, or sets reason-
able bail which the defendant is unable
to make, the defendant has the right to
appeal such a ruling and certainly he
has a right to a speedy trial. The consti-
tutional guarantee of a speedy trial has
become almost meaningless under pres-
ent conditions, with most of the worst
offenders taking every step possible to
delay trial. It should be no more diffi-
cult for a judge to make a judgment as
to whether s defendant poses a danger
to society than it is for him to make a
determination that the defendant is apt
to flee the jurisdiction.

Mr. President, in this regard a judge
in the District of Columbia called my of-
fice today and said that he had heard on
the radio this morning the gist of what
I planned to say on the District of Co-
lumbia crime bill.
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He said that he could not resist call-
ing to say that he unequivocally supports
what I was reported as planning to say
about the bail system.

He said: “We can literally predict who
will commit another crime.”

He said the commission of new crimes
by men out on bond is a constant story,
not the exception.

It would seem established without
doubt that the situation which exists to-
day with respect to the chronic violent
criminal requires that there be pretrial
detention where the facts and circum-
stances warrant, for, as was stated by a
distinguished jurist in my 1967 appro-
priations hearings:

Of what value is a system of criminal jus-
tice which assures us the most absolute pro-
tection from the excesses and errors of the
police but renders us more vulnerable to the
attacks of those whom the police are charged
with restraining?

The conference report allows such pre-
trial detention in order to “reasonably
assure the safety of the community.” We
must not reject this opportunity—which
may not come again soon—to deal an
effective blow against chronic criminals
who for too long have been permitted to
declare open season on defenseless, law-
abiding citizens in the District of Co-
lumbia.

I urge the adoption of the conference
report.

Mr. President, I apologize to Senators
who have been waiting to speak. I appre-
ciate their indulgence and patience.

Mr. President, I yield the floor.

Mr. BAKER. Mr. President, no apolo-
gies are necessary. The distinguished
Senator from West Virginia has done
his usual extraordinarily good job in
his presentation this morning.

I conceive the thrust of his remarks
to be entirely relevant and extremely im-
portant to the conference report we are
considering today and upon which we
will vote tomorrow.

It may be said that there is nothing
more important in the administration of
our laws than swift, sure, and inexora-
ble justice, and that all the other para-
phernalia of preventive detention, high
bail, no-knock, or the other provisions
of search and seizure, as provided in the
U.S. Constitution and in the constitu-
tions of all the States, are only periph-
eral to the basic issue. The basic is-
ue is the guarantee of a swift and sure
trial. If we had swift, sure, immediate
justice it would go a long way toward
alleviating many problems with which
we are forced to contend in this crime
package.

As I have said previously on the floor
of the Senate, the important thing to
remember about the Distriet of Colum-
bia crime bill and the conference report
upon which we will vote tomorrow is not
that it is new ground, because it is not
new ground, but rather that it is the
orderly codification and improvement
of existing law, much of which we pro-
vided, to beef up the administration of
justice in the District of Columbia to
provide sure and swift justice.

I remember when I practiced law in
Tennessee in my younger days which was
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shortly after I attended the University
of Tennessee Law School, and I was ap-
pointed to defend people. After being
appointed I had to fight manfully to
keep from going to trial the next day.
I am sure from personal observation
that that had a substantial effect on my
client, the defendant, and on me as
attorney. The defendant was usually
tried and exonerated or convicted before
there was any thought of returning to
the street and committing another crime.
That is the way it properly should be.

Mr. BYRD of West Virginia. I thank
the Senator for his comments.

ORDER OF BUSINESS

The PRESIDING OFFICER (Mr.
Younc of Ohio). Under the previous or-
der the Senator from Tennessee is rec-
ognized for 30 minutes.

DIRECT POPULAR ELECTION
OF OUR PRESIDENT

Mr. BAKER. Mr. President, a major
item of legislative business yet to be
considered by this body is the proposal
to abolish the electoral college and adopt
direct popular election of our President.
I am a cosponsor of and shall support
actively Senate Joint Resolution 1, in-
troduced by Senator BayH, supported by
President Nixon, passed overwhelmingly
by the House of Representatives, and or-
dered reported to the full Senate by the
Judiciary Committee.

Direct popular election of our Presi-
dent and Vice President is the only sys-
tem under which we can be certain that
no man will be elected President receiv-
ing fewer votes than his 6pponent and
under which each citizen’s vote will be
counted equally with that of all other
citizens. Election results will not be dis-
torted by faithless electors, out-of-date
census figures, or a one-State, one-vote
rule in the House of Representatives.
Further, every citizen will have reason
to vote for President, even if his State
or congressional district is dominated by
the opposing political party, and presi-
dential tickets and campaigns will be de-
signed to appeal to all voters in all
States. It is only by popular election that
all of these beneficial results can be
achieved.

Perhaps the most important objection
voiced by the opponents of popular elec-
tion is that it will be disruptive of our
federal system and disadvantageous to
small, less populated States. Those stat-
ing this contention do so because the
electoral college assigns to each State as
many electoral votes as the State has
Congressmen and Senators, and each
State has, of course, two Senators, re-
gardless of ifs population, and at least
one Congressman, even if the entire
State is far less populated than a single
congressional district in a large State.

While opponents of popular vote con-
tend that the apportionment of electoral
votes is an integral part of the great
compromise adopted by our Founding
Fathers as a protective device for smaller
States, a readinz of the debates and re-
ports of the Constitutional Convention
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reveals this to be historically inaccurate.
The great compromise was adopted to
settle the guestion of representation in
Congress and was then later applied, al-
most as an afterthought, to the electoral
college. Small States were offered pro-
tection in the choice of the President,
not by the apportionment of electors, but
by the provisicn that each State’s voice
would be equal in the House of Repre-
sentatives in the event that no presiden-
tial candidate received an electoral ma-
jority. The Founding Fathers expected
that the electoral college would serve as a
nominating board and that the House
would make the final determination from
among the top five candidates. Of course,
the system does not work as intended,
and most would agree that this particu-
lar provision is now a dangerous im-
pediment to the will of the people.

The claim that the present electoral
college system favors small States does
not stand analysis. It is based, as Prof.
James Kirby has stated, upon a sim-
plistic view of voter strength that does
not reason beyond the fact that each
State is awarded at least three electoral
votes causing the ratio of electors to
population to range, based upon 1960 ap-
proximate population figures, from 1 to
75,000 for Alaska to 1 to 390,000 for Cali-
fornia. The deduction is that each
Alaskan has about five times the voice
of a Californian in a presidental election.

In my view, this is a classic demon-
stration of the use of figures to distort
reality. The fallacy results because of
the unit rule under which the popular
vote winner in each State is awarded all
the electoral votes of that State. With
the operation of the unit rule the appor-
tionment of electors in favor of small
States is only apparent, not real. The
people of the 15 States with the least
favorable population to electoral vote
ratio inhabit States with 312 electoral
votes, and, in fact, the 12 largest States
could elect a President with the 281 elec-
toral votes they control. The candidate
who carries these large States by even a
handful of votes obtains a far greater
number of electoral votes than he can
obtain by carrying several smaller States
by larger popular majorities. As a result
of the winner-take-all system, national
candidates concentrate their efforts in
those larger States in which party com-
petition is vigorous and which are gen-
erally carried by one political party or
the other by a relatively small percentage
of the popular vote.

Obviously, those who contend that the
small States have an advantage under
the present electoral college system are
in contradiction with others who contend
that, in fact, the larger and more urban
States have such an advantage. Both
contentions cannot be right, and, as I
have said, I believe it is the small State
advantage claim that is factually inac-
curate. But I also firmly believe that
those who urge retention of the electoral
system because of the large State ad-
vantage base their argument on the
wrong premise; that is, that the Presi-
dency should be urban oriented to offset
the alleged rural orientation of the Con-
gress.
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The President is the officer of all the
people and, along with the Vice President,
is the only elected official who speaks for
all the people. For this reason I believe
that in voting for the President one man’s
vote should count equally with that of
all other men. I do not believe that the
election of the President should be
weighted toward big States or small
States, toward urban interests or rural
interests, toward Republicans or Demo-
crats. I believe that the vote should
be given to all the people—equally and
directly.

Closely connected to the claims that
popular election will destroy our federal
system and be disadvantageous to either
small or large States is the contention
that direct election will produce an in-
centive for widespread voting fraud. In
actuality it is the present system that
should encourage more voting irregular-
ity. Under the present winner-take-all
electoral system a few fraudulent votes
can determine the result of the State’s
entire electoral vote while under the di-
rect system illegal votes would affect only
the number of votes involved, thus
greatly reducing the likelihood of any
effect on the election outcome, Obviously,
the possibility of voting irregularities can
occur under any system, but I believe
fraud is best prevented by a system that
is direct, easily understood, and applied
to all other elections.

There is yet one other argument by
opponents of popular vote that cannot
be overlooked. This contention is that
direct election, if adopted, would be dis-
ruptive of our two-party system in that
it would cause the creation of several
ideologically oriented parties which
might undermine the moderate political
tone that has generally prevailed in our
country. The underlying basis of this
contention is that ideologically oriented
splinter parties are presently discouraged
because they rarely, if ever, can win a
plurality of the popular vote in any State
and thus capture the electoral votes of
that State.

I have always believed in the tenets
of our two-party system and am of the
view that our unique two-party arrange-
ment is largely responsible for the suc-
cess of our form of government. I do
not, however, believe that a direct vote
of the people for their President would
in any way endanger the present work-
ings of our system.

There are many institutional factors
which discourage third parties. Electoral
laws, campaign practices, social patterns,
the high cost of political campaigning,
statutory obstacles to getting on the bal-
lot, and the legal status of the two major
parties as supervisors of elections in
many States all contribute to the dif-
ficulty which minor parties have in at-
taining any degree of national influence
or support.

Prof. V. O. Key contends that since
the institution of the Presidency, unlike
a multiparty Cabinet, cannot be divided
among numerous parties to provide a
coalition government, the presidential
institution is itself a major reason for
the evolution and development and the
continuation of the two-party system
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as we know it in its present national
broad-based character. Other authori-
ties assert that our system of electing
Representatives by a plurality vote in
single-member distriets is the underlying
basis of our political party system.

I believe that, if anything, direct elec-
tion will strengthen the working of the
two-party system in presidential elec-
tions. Since every man's vote will count,
regardless of how badly it may be out-
numbered at the State or district level,
direct vote will encourage two-party
competition in every section of the coun-
try. Vigorous, active campaigning in
those States and areas where elections
are closely contested will be as important
as ever, but it will be equally important
for candidates for the Presidency to seek
votes in States where a given candidate
has little hope of winning a popular
plurality.

Mr. President, there was a time when
the concept of the electoral college
served a desirable and necessary func-
tion. Today the machinery of the elec-
toral college remains; its reason for be-
ing has passed. The machinery itself
must be eliminated. The system is more
than a harmless anachronism; it repre-
sents a dangerous impediment to the
voice of the people, an unnecessary bar-
rier interposed between the voting eciti-
zen and the highest office in the land.

The vast foreign and domestic respon-
sibilities of our President indicate clearly
that no man should be called to assume
the office without a universally under-
stood mandate to govern and to lead our
Nation. Every other official in the coun-
try from justice of the peace to mayor
to Senator is elected by direct popular
vote of the people. So should it be with
the President of the United States.

ORDER OF BUSINESS

The PRESIDING OFFICER. Under
previous order, the Senator from South
Carolina (Mr. HoLrLiNGgs) is recognized.

DISTRICT OF COLUMBIA COURT
REFORM AND CRIMINAL PROCE-
DURE ACT OF 1970—CONFERENCE
REPORT

Mr. HOLLINGS. Mr. President, it is
quite clear that all of my colleagues who
have participated in the debate on the
pending Distriet of Columbia erime con-
ference report are unified in the objec-
tive of passing legislation which will em-
body the necessary constitutional and
procedural safeguards and still provide
effective law enforcement provisions. The
question that divides opinion on the
issues relates to the problem of alterna-
tives. Certainly no one doubts the need
for prompt legislation.

The District of Columbia leads the
Nation in criminal offenses, including
murder, rape, robbery, aggravated as-
sault, larceny, and auto theft. In a city
whose population is slightly over 760,000,
more than 56,000 felonies were reported
in 1969, but only 2.5 percent resulted in
convictions. And the crime rate con-
tinues to rise. The number of felonies re-
ported in the District of Columbia has
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risen 122 percent in the last 5-year
period.

In my experience, my apartment was
twice broken into, my administrative
assistant was mugged; from my window
of my apartment, I saw a young lady
beaten, and my colleague, Senator LEN
JorDAN, was attacked in the elevator of
the building where we both lived—all
within the shadow of the Capitol.

Although the thrust of the legislation
is toward combating crime in the Dis-
triet of Columbia, the implications of this
legislation are certainly nationwide and
it is important that we consider the pro-
visions most carefully. It is equally im-
portant that we consider all criticisms
carefully in terms of the legal framework
of constitutional safeguards.

The distinguished Senator from North
Carolina, Senator ErviN, whom we all
recognize as an outstanding constitu-
tional lawyer, and others have raised
what they feel are serious questions con-
cerning this conference report, particu-
larly the no-knock and pretrial detention
provisions. In view of his announced con-
cern, and my respect for Senator ERVIN'S
views, I have approached this legislation
very thoroughly. I have reviewed the
statements, testimony, and the floor
debate closely.

One of the major areas of conflict in
the debate centers on the pretrial deten-
tion provisions. I was especially pleased
to note that the vital principle established
by the Senator from North Carolina at
the time of the passage of the Bail Re-
form Act has not been altered in the
conference report. No financial condi-
tion should be imposed on a man’s free-
dom in order to insure the safety of the
community. The man’s record, not his
wallet, should determine whether he will
be held. Consequently, pretrial detention
will not be imposed on the poor alone in
the guise of a high money bond to insure
appearance, but on those, rich and poor
alike, found after hearing to meet the
exacting tests laid out in the bill.

The question of pretrial detention un-
der the bill has been attacked on the
ground that it violates the eighth amend-
ment, the time-honored presumption of
innocence, and the due process clause of
the fifth amendment. In my judgment, it
does none of these. The language of the
eighth amendment does not expressly
deny or grant the right to bail and is,
therefore, susceptible to two interpreta-
tions.

One interpretation would be that since
the amendment does not specifically
grant the right to bail, it can be con-
strued to mean that bail shall not be ex-
cessive in those cases where it is proper
and that the setting of no bail in certain
cases would not be excessive.

The second interpretation would be
that because the amendment does not
provide for the denial of bail, it can be
construed to require the setting of bail
in all cases with the caveat that it never
be excessive. Reviewing the historical
background of the amendment, and the
available constitutional interpretations,
I am persuaded that the eighth amend-
ment does not prevent Congress from de-
fining the classes of crimes in which bail
will be denied.
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The eighth amendment was embodied
in the American Bill of Rights of 1789
and was modeled after the English Bill of
Rights, which did not grant the right to
bail in all cases. England, the source of
our constitutional and legal system, has
long permitted pretrial detention in non-
capital cases. Just recently, the Chief
Metropolitan Magistrate of London testi-
fied before the Senate District Committee
that in England bail is left to the discre-
tion of the magistrate and that, in prae-
tice, bail is refused on four main grounds:
First, likelihood of flight; second, inter-
ference with or intimidation of witnesses;
third, the likelihood that the accused will
commit other crimes if released; or
fourth, the necessity of protecting the ac-
cused. In 1947, the English Court of Crim-
inal Appeal in Rex. v. Phillips, 32 cr. App.
R. 47, stressed particularly the need to
detain persons likely to repeat their
crimes, and the substantial probability of
guilt—the very factors listed in the pre-
trial detention provisions of the legisla-
tion now under consideration by the Sen-
ate.

Eleven of the original 13 States en-
acted bail statutes, wherein six of them
denied bail automatically in capital cases.
Authority to deny bail in capital crimes
remains the general pattern throughout
the United States today. In my own State
of South Carolina, rape, arson, and burg-
lary were defined as capital cases in
which bail was automatically denied. Al-
though the death penalty typically ap-
plies only to a limited number of seri-
ous offenses today, it seems clear that
when the eighth amendment was adopted
it clearly permitted pretrial detention.
The only Supreme Court decision which
discusses the history of the amendment
was the 1952 case of Carlson v. Landon,
342 U.S. 524, wherein the Court stated
that the Congress is not prevented by
the eighth amendment from defining the
class of cases in which bail is denied.
The test denying bail, of course, con-
cerns persons charged with erimes of
violence whose release would pose a sub-
stantial threat of death or injury to
others.

Despite this background in Anglo-
American jurisprudence, there are many
of us who are uneasy with the notion
of detaining a man prior to trial even
though on analysis the arguments against
doing so can be legally refuted. The
man, however, is not being detained be-
cause of a determii.ation of guilt, but be-
cause his release pending trial is found
to be sufficiently dangerous to society to
overcome the presumption in favor of
pretrial release. If we instinctively dis-
like pretrial detention, we should in-
stinctively dislike even more the repeated
instances of defendants who have been
freed on bail committing serious crimes
while at liberty. The increase in crime
and in crimes committed by those on
bail necessitates a return to pretrial de-
tention unless we wish to consciously dis-
card an important weapon in the war
lagainst crime. Mr. President, at this
point, I ask unanimous consent to have
printed in the REcorp at the end of my
remarks an editorial from the July 15
Charleston, 8.C., News & Courier, which
makes this point forcefully.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr, HOLLINGS. The bill now pending
permits pretrial detention up to 60 days
for defendants charged with dangerous
crimes or crimes of violence and deten-
tion of drug addicts is to be under medical
supervision. The term of detention is,
therefore, limited. Additionally, deten-
tion is limited to defendants which have
been found in adversary proceedings to
constitute danger to the safety of the
community. It seems clear that when it
is judicially determined that an indi-
vidual’s release would seriously endanger
the lives and safety of others, the cri-
teria for such release should not be based
upon the question of whether or not he
is going to show up in court when his
trial is called.

We have heard quite a bit about a study
of the National Bureau of Standards
purportedly showing that 5 percent of
that category of persons arrested for
violent crime and 5 percent of that cate-
gory arrested for dangerous crime are
rearrested after release from bail for
another crime in the same category. In
view of the crime statistics we hear, this
may seem somewhat low. On closer in-
spection, however, the NBS report indi-
cated why. Of the 654 persons studied,
29 percent were actually detained on
whatever basis, and therefore, not capa-
ble of committing crimes while awaiting
trial. During the period studied, arrests
were made in only 29 percent of the
reported offenses in the District. The
NBS study suggests that if all the re-
ported cases were cleared by the police—
that is, arrests made—the true rate of
arrests for those released awaiting trial
might have been as high as 40 percent.
I refer to the report, page 110. I do not
intend to undertake a statistical debate;
I merely wish to point out that study
or no study we still do not know exactly
how many crimes are committed by those
awaiting trial. We only know that the
addict with a $50-, $75-, or $100-a-day
habit must get money somewhere. And
we know a significant amount of crime—
too much, whatever the percentage—is
committed by defendants free on bail. I
am persuaded the case precedents in his-
tory plus the realities of our experience
support the interpretation that although
bail may never be excessive there is no
absolute right to bail.

As to the violation of the due process
clause of the fifth amendment, the Su-
preme Court stated in 1965:

The fact that a lberty cannot be in-
hibited without due process of law does not
mean that under no circumstances it can be
inhibited.

This was stated in the case of Zema v.
Rush, 381 U.S. 1 (1965) at page 14, con-
cerning the reasonable Government re-
strictions on the right to travel abroad.
The Court went on to state that the test
of reasonableness which obviously in-
volves the consideration of the individ-
ual’s interest in freedom as opposed to
soclety's interest, not only concerns the
governmental restriction imposed but
also the extent of the necessity of the
restriction. In the Carlson case men-
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tioned before, the Supreme Court upheld
the denial of bail to alien Communists
pending deportation proceedings in the
face of the due process argument by
stating that the refusal of bail was not
arbitrary or an abuse of power under
the circumstances.

There is also legislative precedent on
the point. Congress in 1964 enacted the
District of Columbia Hospitalization of
the Mentally IIl Act, 21 District of
Columbia Code, secticn 501, a bill spon-
sored by Senator ErviN, which provided
for detention in a hospital of individuals
believed to be mentally ill and dangerous
prior to any court determining the men-
tal illness or resulting dangerousness. I
feel, therefore, that the due process
clause of the Constitution does not pre-
vent pretrial detention under proper cir-
cumstances,

Mr. President, let me address myself
briefly to the other matter of which we
have heard so much—the so-called no-
knock provision of the bill. Here again,
the media would lead you to believe that
this is a novel provision. Yet, it has been
the law for a very long time. The provi-
sion now before us, as a general rule, re-
quires that an officer making an arrest or
executing a search warrant must knock
and announce his identity and purpose.
It does, however, permit certain excep-
tions in what the courts have called ex-
igent circumstances. These are carefully
spelled out in the legislation. If the officer
has probable cause to believe, first, that
notice is likely to result in the evidence
subject to seizure being quickly and easily
destroyed; second, that notice is likely to
endanger the officer or another; third,
that notice is likely to enable the escape
of the person to be arrested; or, fourth,
that notice would be a useless gesture, he
may break and enter without notice. The
first three exceptions listed are spelled
out in Ker v. Caglifornia, 374 U.S. 23
(1963). The fourth circumstance was
judicially recognized in Miller v. United
States, 357 U.S. 301 (1958) and again
most recently in Bosley v. United States,
No. 21, 513, D.C. Cir. (Apr, 9, 1970). In
Bosley, the court held that if the police
see the suspect sleeping, the door being
ajar, they should go in and wake him
before stating their purpose—the an-
nouncement to a sleeping man being a
“useless gesture.”

These provisions do depart from exist-
ing law in one respect, they require a no-
knock authorization in the warrant
where possible. While this is a departure,
it is one the Senate has already adopted
in January of this year in S. 3246, the
Controlled Dangerous Substances Act.
That legislation authorized no-knock
permission in a search warrant for drugs
if the issuing judge is satisfied that there
is probable cause fo believe the property
will be quickly and easily destroyed or
notice will endanger the officer or an-
other. The pending conference report
contains the same authority but adds the
positive requirement that if the officer
has this knowledge in advance, he must
obtain the authorization in the warrant.

Certainly, one of the most insidious
types of crime in our society today is the
rampant sale or pushing of narcotics.
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The disposal of narcotics is a Very easy
matter if the home contains modern
plumbing fixtures. All too often, law
enforcement officers have been unable
to secure an arrest or obtain evidence
because drugs “vanish” from the prem-
ises during the time they wait for ad-
mittance after they have announced
their authority and purpose. This is aiso
true of efforts to break up organized
gambling.

It seems to me, therefore, that under
the present judicial interpretations and
the proposed procedural safeguards that
are available, the proposed legislation
provides a practical and constitutional
alternative in handling the eriminal
problems in our Nation’s Capital. I
think it is an essential protection for
the safety of our law-enforcement of-
ficers and a necessary alternative to
prevent the proliferation of violence and
criminal activity.

There are other provisions that have
caused concern to my colleagues. Rather
than discuss them in detail at this point,
I would only state that I have studied
the arguments and do not believe they
are at odds with the necessary proce-
dural and constitutional requirements
necessary under our judicial system.

As pressing economic and social prob-
lems have cried out for solution in the
past, Mr, President, Congress has re-
sponded with a wide variety of legisla-
tion designed to cure social ills and meet
new demands. Surely no social ill eries
out more for solution than the stag-
gering crime problem in the District of
Columbia. In my judgment, the pro-
posed conference report is constitution-
ally sound and proposes a reasonable step
forward in combating erime in our so-
ciety. The time has come for this Con-
gress to face the responsibilities of se-
curing protection for our citizens. As
Aristotle said more than 2,000 years ago:

The law is order and a good law is good
order.

I believe that by this legislation Con-
gress will be properly discharging its re-
sponsibility in attempting to establish an
orderly society through sound legisla-

tion.
Ex=IBIT 1
[From the Charleston (8.C.) News & Courier,
July 15, 1970]
PRETRIAL DETENTION

After voluminous and often heated testi-
mony before a Senate subcommittee on con-
stitutional rights, the issue of pretrial deten-
tion is coming before the U.S. Senate for
decision.

The proposal for detention in jail before
trial of someone charged with a crime takes
the form of an amendment to the Bail Re-
form Act of 1966. That act was designed to
minimize the use of money bond as a means
of detention and a barrier to a person’s free-
dom.,

In practice, as Richard G. EKleindlenst,
Dept. of Justice deputy attorney general, has
told the Senate subcommittee, the Ball Re-
form Act “‘absolutely precludes a trial judge
from considering danger to the community
in setting conditions of pretrial release in a
non-capital case."

Under the act, every defendant charged
with forcible rape, arson, kidnaping, arraed
robbery, burglary, bank robbery and a num-
ber of other crimes has an unequivocal stat-
utory right to release before trial, unless
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substantial evidence exists that he will at-
tempt to escape jurisdiction of the court.

Those opposed to reforming the act con-
tend that if a person charged with a crime
can be detained prior to trial his freedom
is being denied without due cause. Those
favoring reform offer compelling evidence
that defendants released under the Bail Re-
form Act are free, until their trial, to con-
tinue to prey on the community.

“Eliminating money bond,” Mr. Klien-
dienst has said, “does not eliminate the social
need to detain those persons who pose &
serious threat to the public safety.”

This threat has increased since the Ball
Reform Act was passed. A survey made by
the U.S. Attorney's Office discloses that of
657 robbery defendants indicted during 1968,
some T0 per cent of the 345 defendants re-
leased before trial were rearrested for a new
crime. Pretrial detention could have pro-
tected the public against these criminals.

Under proposed legislation, no one would
be detained unless (1) he came within one
of a group of carefully chosen categories who
may pose a danger to soclety, (2) the judge
finds that the defendant cannot be released
on any condition that would reasonably as-
sure the safety of the community, and (3)
there is a “substantial probability” of the
defendant’s ultimate conviction.

SBen. Robert C. Byrd, D-W. Va., has sald
that the Bail Reform Act, passed with the
best of intentions, “is proving a windfall to
the chronic violent criminal.” Soclety de-
serves protection against such persons. Until
the judicial system can be geared up to speed
trials of those charged with crimes against
soclety, pretrial detentlon seems to provide
the only means by which chronic offenders
can be kept off the streets.

TRANSACTION OF ROUTINE
MORNING BUSINESS

The PRESIDING OFFICER. Under the
previous order, the Senate will now trans-
act routine morning business.

Is there morning business?

Mr. EENNEDY, Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The bill clerk proceeded to call the roll.

Mr. JAVITS. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TTOWARD BALANCED GROWTH:
QUANTITY WITH QUALITY

Mr. JAVITS. Mr. President, I invite
the Senate’s attention to a report of the
National Goals Research Staff of the
President, under its Director, Leonard
Garment, which has just been submitted.
It is a most provocative report and repre-
sents an important step in identifying
those national goals which raise legiti-
mate challenges to our frequently ran-
dom adoption of transitional priorities,
themselves based on values which may
already be outmoded.

Some of the issues raised, such as edu-
cation and consumerism, reflect the ma-
turing of our understanding of a com-
mitment to the solution of problems of a
longstanding nature; but others, such as
environment, population growth, and the
distribution of our resources, recognize
the emergence of problems whose com-
pelling thrust has been but recently
perceived.
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In identifying the goals which we
should seek, the report does not attempt
to set priorities; but it does give us an
indispensable blueprint on how we may
begin to do so, and also stimulates and
provokes us into the urgent need for
doing so.

It is really a threshold report to the
effort to establish national goals. For
those purposes, I commend the report to
the Senate; and I ask unanimous consent
that & summary be printed at this point
in the RECORD.

There being no objection, the summary
was ordered to be printed in the RECORD,
as follows:

SuMMARY: TowaRD BALANCED GROWTH!

QUANTITY WITH QUALITY
(Report of the National Goals Research staff)

President Nixon established the National
Goals Research Staff July 13, 1969. The role
assigned to the Staff was to analyze social
trends, make projections about the kind of
society that could result if present trends
continue, forecast future developinents and
pose alternatives for the future domestic life
of the Nation. The Staff did not undertake to
set goals or to be a planning office. Rather, it
studied and compared a variety of national
domestic strategies that are available to the
Nation and that can help in making the kind
of informed cholices essential to gulde the
processes of change.

The past year's work of the NGRS repre-
sented an experiment in supporting the
formulation of national policies. One objec-
tive of the experiment was to ald in the im-
provement of the national decision-making
processes of public and private institutions
by anticipating events rather than by simply
reacting to “crisis” situations, A second ob-
jective was to provide longer-range concepis
of future conditions of our society in the
recognition that the choices made today will
importantly affect the kind of soclety we
will have in 10, 20, or—in some cases—even
50 years. A third objective was to provide the
American people with information which
would facilitate their participation In setting
the Natlon's goals and related policles.

In connection with this third objective,
the President directed the Staff to prepare a
public report by July 4th of this year, He
stated that the report should "serve as a
focus for the kind of lively widespread public
discussion that deserves to go into decisions
affecting our common future.”

The report of the National Goals Research
Staff takes its central theme from the Presi-
dent’s call, in his State of the Unlon message,
for the development of a policy on national
growth. The report examines a number of
areas of American life where the issues of
the nature and direction of growth are being
argued. But, increasingly, we have become
aware that growth is not enough. We have
become alarmed at the threats to our envi-
ronment posed by Industrial and techno-
loglcal progress. We have developed a new and
acute awareness that the quality of life
cannot be measured in quantitative terms.

Concern has bred alarm, and some have
urgently demanded that we call a halt to
growth altogether. Yet, as the report points
out, our need is not to stop growth but to
redirect it. We can have quantity with qual-
ity. In fact, given our rising levels of expec-
tation, we cannot have quality without
quantity. But it 1s equally true that quantity
without quality is no longer adequate either
as B goal or as'a standard of measurement.
Plainly, we need to develop a concept of “bal-
anced growth” and the guldance mechanisms
through which it can be achieved on a sus-
tainable basis. Many of the pollcy debates
of this coming decade will be over how we
strike the balances.
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Making intelligent policy cholces becomes
increasingly complex as society itself be-
comes more complex, and as the conse-
quences of various courses of action become
more far-reaching and more intricately in-
tertwined.

Though the cholces are more complex, our
means of making those choices have also
been greatly advanced.

The vast Increase in sclentific knowledge,
in technological capability, in our under-
standing of the economic and soclal forces
that shape our society, all greatly increase
both our capacity and responsibility to make
intelligent cholices about our future.

Of all the advances in our understanding
of the ways in which human institutions
work, none is more significant than those
we now are making in our understanding of
the means by which results that we want
can be achieved and those we do not want
can be avolded.

The report emphasizes that as we choose
our goals for 1976 and beyond, it is wvital
that the process of decision be as broadly
based as possible—not only involving the in-
telligence and the energy of people every-
where, but also inspiring an active sense
of participation—"a role for everyone.”

This report is meant to inspire debate—
and to help give that debate form, direction,
and meaning.

If people are to make thelr wishes felt
effectively, it is important that they be aware
of what the real issues are—that 1s, what
the real questions turn on, where the "pres-
sure points” are, and what the considera-
tions are that must be weighed in any re-
sponsible determination of a particular pol-
icy. By presenting some of the emerging ma-
Jor debates In this form, it is the objective
of the Report that informed, effective, and
constructive discussion of the issues in-
volved will be encouraged on the broadest
possible basis,

A summary of each of the chapters of the
Report follows:

CHAFTER 1—EMERGING DEBATES

America appears to be at a point of pro-
found change, frequently characterized as
that from an industrial soclety to a “post
industrial soclety”—from a soclety in which
production of goods was of primary concern
to one dominated more by services and the
generation and use of new knowledge. Con-
sequently, we are in a period of marked social
change, one aspect of which is the search for
a growth policy to guide that change. This
report examines several areas in which the
choice of a future growth policy is explieitly
or implicitly being debated. Its intent Is to
use these case examples as a part of a learn-
ing experience, as one discrete step In the
evolution of a policy of balanced growth, as
called for by the President. The approach is
analytical and not prescriptive. The purpose
is to ald the American people and their rep-
resentatives In what is assumed to be a long
process for evolving a growth policy.

The key substantive areas In which the
problem of growth is being debated are: pop-
ulation growth and distribution, environ-
ment, education, basic natural sclence, tech-
nology assessment, and consumerism. In gen-
eral, these topical areas do not correspond
to the major social problems with which
we are presently concerned, including those
of our cities, campus unrest, the Vietnam
‘War, and race relations. These represent dis-
satisfactions over our performance according
to our established priorities.

Probably the major message that comes
from the existing debates over a growth pol-
icy is not that our Institutions have proven
incapable of doing their job. Rather, many
of our institutions have performed very well
the tasks which we set for them a few dec-
ades ago. However, in so dolng, they have
created unanticipated problems with which
we must now deal, and they must be reori-
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ented toward the tasks that are appropriate
in a society capable of a new level of per-
formance. The range of criteria whereby we
will judge institutional performance will be
broader in scope and longer in time perspec-
tive. An essential part of this period of tran-
sition is the attempt to shift from a reactive
form of public decisionmaking, in which we
respond to problems when they are forced
upon us, to an anticipatory form in which
we try either to avoid them or be prepared
to deal with them as they emerge.

It is the hallmark of our country that
Americans have adjusted to change while
preserving the basic qualities of their institu-
tions. This has happened a considerable num-
ber of times in our history. In the course of
this history, a predominant theme has been
one of economic growth, and an accommoda-
tion to a larger population. At no time was
economic growth considered so dominant a
goal that it obscured all other concerns, but
neither was the growth per se viewed as other
than a good thing.

Today, for the first time, we find the vir-
tues of economic growth questioned, and this
issue is put in popular terminology as one of
“gquantity versus quallty.” This is, In the
view of this report, a false phrasing of the
issue, since the new qualitative goals being
proposed and the old goals yet unmet can be
achieved only if we have continued economic
growth, The issue is better put as one of how
we can ensure continued economic growth
while directing our resources more deliber-
ately to fillilng our new values.

A large portion of the explanation for this
seems to lie in our demonstrated ability to
achieve economic stability and growth in the
period following the passage of the Employ-
ment Act of 1946. Even though our economy
is at the moment in a period of transition,
the pervading public and official view is that
we are & Nation of growing, unprecedented
economic resources.

At the same time that we have become a
Natlon that can afford to care we have also
become a Nation that cannot afford not to
care. The past decade has been marked by
an emerging sense of consclence for the
plight of the underprivileged, an awareness
of social and economic problems that are the
unanticipated consequence of our past ac-
tions, a resolution that we can guide our af-
fairs more rationally, and simultaneously, a
broad popular demand for citizen participa-
tion in the management of thelr own fate.
While this was happening, we also developed
new techmiques of decisionmaking whose
promise spurred the resolution to run things
more rationalliy, but whose full potential is
incompletely understood or tested.

While this resolution to run our affairs
both more rationally and more effectively
was emerging, two complicating circum-
stances arose. The Vietnam War placed a
strain on our admittedly large resources and
belatedly forced us to recognize the necessity
of considering priorities more seriously. And,
a more complex model of how to go about
purposive action evolved in part from the
ecologists’ experience with the environment,
and in part from our increasing knowledge
of social sclence and our mixed experience in
attempting soclal and political reform.

We thus find ourselves at a point at which
the following things are true: We have rising
expectations and changing values concern-
ing the goals we should set for ourselves
both in resolving existing inequities and in
improving the quality of our lives. However,
while our resources are large and growing,
they are finite and we must set priorities
more deliberately. In compensation for this
complication we have the promise of more
rational methods of public decislonmaking as
a way of selecting and implementing our
priority goals. But, this must be brought
about in a context in which there is greater
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public participation, and greater recognition
of the complexities of the world—both social
and environmental—in which we live.

CHAFTER Z—POPULATION GROWTH AND
DISTRIEUTION

In a nation that once valued its population
size and growth, and in which the phrase
“fastest growing” was attached to the name
of proud municipalities, the guestion of
overall population size and distribution has
come under active debate.

The question of population size in the
United States is not Malthusian. The issue
is not whether we can feed and clothe a pop-
ulation of any size we can realistically en-
visage, or even supply it with the expanding
amount of energy it may demand, It is rather
that of whether a technologically advanced
and industrially prosperous nation wants, or
can continue to pay the price of congestion
and contamination that comes from our
overall affluence. It is suggested that our
size may be limited by the ability of the
environment to absorb the wastes that result
from our ecocnomic success.

Students of the overall size of our popu-
lation are in no agreement as to precisely
what the size will be by the year 2000, nor
on what an optimum population size for a
nation such as ours would be. But, more
recent projections suggest that the increase
in our population over the next 30 years may
be considerably less than the additional 100
million that had generally been forecasted.
In fact, it may even be that the present rate
of increase will slacken off so that we will
reach the zero growth rate that some demog-
raphers have been advocating.

However, the Issue of population distribu-
tion is a different matter, and one to be
taken seriously regardless of what may be
the upper limit of the population size. Our
population has been concentrating increas-
ingly, not only in cities, but more and more
proportionately into a few rather large urban
masses. This has resulted in a lowering of
the quality of life in both urban and rural
areas. Projection of such a migration pat-
tern is actually a de facto distribution policy
since it will affect such decisions as indus-
trial plant location and other types of in-
vestment which will make the prophecy of
increasing concentration self-fulfilling;

We have before us a set of decisions. One
which appears not to be urgent is that of
overall-size of the population—even after the
effects of a considerable amount of immigra-
tion are taken into account. Apropos of pop-
ulation distribution, we need to decide on
whether or not we will adopt a deliberate
strategy to encourage internal migration to
negate the forecasts of ever-growing urban
congestion in a few megalopoli, A viable op-
tlon for such an alternate strategy is a pol-
icy of encouraging growtn in alternate
growth centers away from the large urban
masses, coupled with a complementary effort
of the use of new towns.

CHAPTER 3-—ENVIRONMENT

Man is redefining his relatlionship to his
environment. He has progressed from fear-
ing, to understanding, to using, to abusing,
and now to worrying about the physical and
biological world about him. Throughout all
but the very recent history of the United
States, our relationship to the environment
has been one of exploitation. We have seen
our natural endowment as a source of riches
to be extracted and used, or later, to be ex-
tracted and processed. Concern for the envi-
ronment was generally limited to whether
or not we were exhausting our inheritance
of sources of food, energy, and materials,

The current interest in the environment
has two distinctively novel emphases. The
first is that the limitations that the environ-
ment places on our activities may not be on
the input side (sources of food, energy, and
materials), but on the output side (a place
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to dispose of our wastes). The second, which
is closely related to the first, is that the en-
vironment, in addition to having a limited
capacity to absorb wastes, is a complex eco-
logical system in which intervention of an
apparently minor sort can, and often does,
have far-reaching consequences through a
chain of unsuspected reactions.

Both of these aspects of thinking about
the environment have important conse-
quences on the way we think about other
things. They raise the question of whether
or not there may be an upper limit on our
economic growth as a consequence of the
limitations on how much waste can be ab-
sorbed. And, the model of complex ecologi-
cal systems affects our whole way of think-
ing about the consequences of our action not
only in the enivronmental sphere, but also
in the social sphere where we are coming to
realize that causation is just as complex.

Some sclentists and other anxious citizens
assume a doomsday meodel of the future in
which increased economic production will
drive us to our destruction. In response,
others propose what is called a paradise-
regained model which would return us al-
most to a state of nature. Fortunately, the
doomsday model does not forecast that
which is inevitable, and the latter, which
would probably be unattainable if tolerable,
need not be entertained.

A mixed strategy of response to our en-
vironmental problems is proposed. We need
to expand our inadequate knowledge of
ecologlcal systems. But while expanding this
knowledge, we must take those measures
which we know are called for. We need to
consider our current technological and eco=
nomic alternatives in the light of long-range
ecological balance. Additionally, we need to
resolve conflicts between our demands for
products and services, and the depletion and
pollution generated by them.

The market mechanism can and should be
used as one of the devices for regulating
these demands. Government should play a
role through appropriate regulations, taxes,
subsidies, and standard setting. Since en-
vironmental problems and their solution are
of a global nature, we must and are begin-
ning to act in concert with the other nations
of the world.

Our environmental problems are a result
of our technological and economic successes
and of our philosophical view of nature. Now
we must learn to use our technology and our
economic output better to bring us in har-
monious relationship to that environment.
As wlill be found in other sections of this re-
port, it is becoming apparent that the rela-
tively narrow criteria by which we have, In
the past, judged technical and economic
progress must be expanded to consider a
wider range of consequences.

CHAPTER 4—EDUCATION

We have an educational system that Is in
many respects unparalleled. It has grown in
size and resources to the point where we have
nearly universal education through the sec-
ondary schools and a proportion of our popu=
lation attending institutions of higher edu-
cation that is unprecedented. Yet, this sys-
tem is under severe attack and criticlsm;
it is seen as having been set up to serve the
needs of an America that has greatly changed
in the intervening years. There are many who
argue that 1t is necessary for the schools to
deemphasize quantitative expansion along
traditional lines and emphasize adaptation
to the needs of a rapidly changling soclety.

In the past, the public has equated going
to school with education. The role of the
school was to transmit information and in-
still traditional values. The soclety of today
is one changing so rapidly that skills and in-
formation become outmoded, and traditional
values are under challenge. Furthermore, the
proportion of information that children re-
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celve from the mass media is so large and the
range of values to which they are exposed so
diverse that it may well be that the schools
should be devoted to giving them the cogni-
tive skills for integrating information, and a
framework within which to sort out the di-
verse values to which they are exposed.

In addition to what may fundamentally
be a new orlentation demanded of the
schools, they are being asked to respond to
current problems In two ways. First, it s
said that they should be relevant to the
needs of the student, which is to say that
they should teach him as an individual to
be able to deal with contemporary problems.
Second, the higher institutions of learning,
in particular, are being asked to solve the
present problems of soclety.

The choices with which the schools are
confronted involve, on the one hand, teach-
ing problem-solving skllls, fostering the de-
velopment of students as individuals, and
conducting problem-oriented research. Or,
on the other hand, there is the option of
continuing to transmit the old knowledge
and wvalues at the primary and secondary
levels, and continuing to transmit the tradi-
tional knowledge and seeking to develop
knowledge for its own sake at the higher
levels of education.

By and large, it would seem that we must
look for some appropriate mix rather than
shift over to a complete doctrine of relevance,
In the meantime, we need to develop further
understanding of the educational process
and of how to evaluate it. We must further
develop an experimental posture toward in-
novation in education which will reflect our
basic uncertainty as to how to go about the
many problems with which the educational
system is faced.

All of the above holds for the educational
system at large. With respect to the children
of minority groups, we have the special task
of ensuring equal educational opportunity,
and of understanding and dealing with those
special disadvantages which are imposed on
them by their environment.

Taken all in all, the educational system,
which is the crucial single institution for the
development of our citizenry so that they
can live happlly, shape our system wisely,
and contribute to both the direction and
rate of its growth, is in a state of severe
stress. The educational system 1s having its
own “growth” problems which, if not solved,
will have a profound impact on the growth
of the Natlon as a whole.

CHAPTER 5—BASIC NATURAL SCIENCE

The American scientific establishment has
grown and the capacities of its researchers
have developed to the point that our capa-
bility in basic research has made us pre-
eminent in the world. Having achieved that
position, basic natural sclence finds itself
in a crisis of both financial and soclial sup-
port. Historically, Federal funding, the main
source of basic scientific research, has been
large relative to the scientific resources avall-
able to do the work, In the recent past, as
the sclentific establishment continued to
grow, the supply of funds leveled off so that
the previous relationship has in effect been
reversed. There is too little money relative
to the number of scientists involved. At the
same time, In the past half decade, sclentists
and their works began to come under fire as
a result of the assoclation of scientists with
the military, and with industrial technology
which has produced environmental pollu-
tion. In concert with these two developments,
our national priorities have shifted to the
solution of social problems, and basic sclen-
tists are being asked to shift their focus of
work from the development of knowledge for
its own sake to working on basic problems
which have relevance for today's social issues,

The result 1s serlous strain on an institu-
tion which furnishes us with our most funda-
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mental understanding of ourselves and of
our world, and which has been the source
from which technology has evolved in re-
cent times to serve economic growth. In the
past few decades, we have been very success-
ful in making basic science useful, but now
we find ourselves in a crisls as to how to en-
sure its future usefulness, and of how to
balance the long-range utility of basic
knowledge with present urgent needs.

One of the major decisions with which we
are faced 1s that of the level of support we
will furnish basic science in the future. This
is clouded by the problem of making basic
research ‘““useful” in the short run. It is in
the nature of basic research that answers to
practical problems may be found in unsus-
pected areas of inquiry. Some problem areas,
at a given time, have a greater potential for
exploitation than others. Setting research
priorities on the grounds of probable utility
is often a choice of possible short-term bene-
fits agalnst the longer-term omnes which
might result from a more rapid expansion of
the basic pool of knowledge by permitting
sclence to pursue the Internal logic of its
own development.

What 1s indeed, and may in fact be de-
veloping, is a forum in which the partially
conflicting needs for maintaining the integ-
rity of the core of basic research and the
practical needs of the soclety are resolved.

In conjunction with the need to work out
an appropriate level and distribution of fund-
ing, we must face the fact that an articulate
minority are attacking the very rationale and
spirit of science and of rational inquiry it-
self—the most elementary tools man has for
the orderly guidance of his affairs.

CHAPTER 6—TECHNOLOGY ASSESSMENT

The Nation’s infatuation with technology
is at a turning point as profound as that of
its relationship to the environment. His-
torically, we have tended to do that which
was technically possible, if it were economi-
cally advantageous, on the simple ground
that this represented “progress.” However, as
technology has increased with great rapid-
ity, it has forced on us increasing unplanned
social change and environmental problems
we did not anticipate and do not want. At
the same time, our notions of the complexity
of soclal and environmental problems have
made us Increasingly cautious with respect
to the actions we plan to take. Our level of
affluence has given us a longer time per-
spective within which to assess the conse-
quences of our actions. As with so many
other of the debates with which we have
been concerned, the technology assessment
movement—which embodies this new atti-
tude toward technology—asks us to judge our
actions by a wider range of criterla than
we have used in the past.

Formally, technology assessment is a term
coined in the Congress to label a set of pro-
cedures to ald the Congress in making de-
cisions for the orderly introduction of new
technology and the evaluation of technology
already In use. However, 1t is better viewed
as a manifestation of a larger phenomenon
of a decreasing willingness of both the public
and its representatives to tolerate the un-
desirable side effects of things done in the
name of progress. The public has protested
effectively against the displacement of peo-
ple by highways, alrcraft noise, and the
building of new powerplants, Specific actions
have Indicated that we have the disposi-
tion to forgo immediate economic benefits
in order to avold soclal and environmental
costs which once would have been accepted
with no more than pro forma considera-
tion. The existence of formal technology as-
sessment, now in both the congressional and
executive branches, is to be taken as no
more than a specific manifestation of the
broader concern.

There are major policy problems with the
prospect of doing technology assessment in
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a formal fashion. One is that of establishing
criteria for deciding which among all of the
new technologies emerging shall be selected
for assessment, and how inspections, stand-
ards, and controls shall be established. An-
other is the extent to which technology
assessment shall become a “way of life” in
the American economy with increased con-
sideration of the second-order consegquences
of technology through all strata of decision-
making, both private and public. Most gen-
eral, however, is the problem of how we will
manage the impact of the possibility of
technology's adverse effects with the de-
mand for new technology to ensure economic
development. Among other things, we may
have to accelerate our efforts to detect new
benign technological opportunities and fa-
cilitate their rapid introduction to offset
the impact of inhibiting the Introduction
and use of harmful technology.

CHAFTER T—CONSUMERISM

American business prides itself in its abil-
ity to develop, produce, and dellver a great
flow of mnew technologlcally sophisticated
products of a wide varlety. Yet, its very suc-
cess In this has produced a wave of com-
plaints, There have been consumer move-
ments in the past based on issues of product
safety and quality, deceptive practices, mo-
nopolistic practices, aesthetics, and so on.
However, what marks the new consumer
movement as distinctive is that it features
resentment that the stream of new products
is so large and the differences among prod-
ucts so small that choice among them is
sald to have been made difficult. Further-
more, it is argued that the technical com-
plexity of many of them is such that the
untrained individual cannot evaluate them.

The result has been the evolution of a sys-
tem of consumer protection which, since
1964, has featured commission and special
assistants at the highest levels of Govern-
ment, increased activity in the regulatory
agencies, and finally in 1969, a Presidential
enunciation of a “Buyer's Bill of Rights.”
Laws have been passed and new standards
set. Testing procedures have been tightened.
Consumer information services have grown.

The anomaly of the present consumerism
market is that a highly market-oriented
economy has produced a situation, in which
it is said by at least an influential minority,
that the doctrine of consumer soverelgnty—
the notion that the consumer can regulate
business by his free choices—is no longer
tenable for some undefinable but sizable seg-
ment of the marketplace. Some extreme
manifestations of this position would have a
considerable impact on the way our economy
runs. Already, the consumerism movement
has had an important and probably bene-
ficial influence on business practice. This
movement consists of a myriad of small is-
sues, but the large one confronting us is
that of developing a proper policy posture
that will give the desirable amount and kind
of protection to the consumer and, at the
same time, preserve a business environment
in which the economy can continue to grow.

The consumerism movement has been re-
garded by some as a fad. It is important to
note that the complaints which stimulate
the present consumer concerns are an inte-
gral part of a technologically sophisticated,
market-oriented economy such as we have so
deliberately developed in recent decades and
which seems certain to continue.

CHAPTER 8—ECONOMIC CHOICE AND BALANCED
GROWTH

‘The search for a policy of balanced growth
has major implications for the allocation of
economic resources and is crucially depend-
ent upon economic growth. Conventional
economic policy goals include full employ-
ment, an acceptable rate of growth, price
stabllity, and a satisfactory balance of pay-
ments, Added to these now is a new set of
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goals under the vaguely defined label of
“quality of life.” These concerns mirror a de-
sire by many Americans to create a soclety
better able to enjoy what it produces, and to
grow in ways harmonious with its physical
environment.

The setting of new goals and the establish-
ment of priorities among them are matters
of soclal cholce. Economic analysis can help
in understanding some of the central aspects
of these choices, but it cannot dictate the
answers. The choices themselves are those of
the people, expressed individually through
their private institutions and through their
governments. The key choices are among
competing ends. Economic analysis can con-
tribute toward the meeting of these ends
once they are chosen, and an economic policy
of sustained growth can make it possible for
more of these ends to be achieved.

CHAPTER 9—TOWARD BALANCED GROWTH

This report is motivated by the President’s
explicit call for the development of a na-
tional growth policy. It is assumed that both
the meaning and form of this policy will
evolve and that contributions such as this
are but steps in that direction. This report
takes an inductive approach to the overall
problem by identifying a number of issue
areas in which it seems meaningful to say
that a debate bearlng on growth policy is
taking place. The issues which were selected
are those which the National Goals Research
Staff judged would make a distinctive con-
tribution to the Nation’s awareness. An ex-
ample of an exclusion might be that of urban
problems, a subject truly essential to our
growth, but a matter much discussed by
others of greater competence on that tople.

The major lesson to be extracted from the
substantive problems reviewed here is the
high desirability of an explicit growth policy
with a relatively long-term perspective, In
instance after instance, it was found that
today’s problems are a result of successes as
defined in yesterday’'s terms. The object les-
son has not been that our institutions are
incapable, but that in the past we set per-
formance criteria for them in terms now
recognized as too narrow but which at one
time were appropriate. We have become
widely aware of the second-order conse-
quences of our action, and we have demon-
strated our resolution to take them into ac-
count when we can anticipate them. What
we need is increased ability to anticipate
those consequences and an explicit policy
framework within which to evaluate them.

The central ingredient in the development
of a growth policy will be for the American
people to decide just what sort of country
they want this to be. This process is in being,
as reflected in these debates. Hopefully, this
report and other events will serve as vehicles
to facilitate discussion and choice. To further
factlitate this process, we will have to develop
better Institutional arrangements for the
people to relate to the leadership and better
mechanisms of policy analysis to serve all
parties.

While it is clear that an explicit growth
policy is desirable, it seems equally clear
from these debates that it is likely that what
will emerge is not a single policy but a pack=-
age of policles consistent with each other,
each designed to meet one or more of our
national objectives. This package of policies
will shape both the directions of our soclety
and the balance among the many segments
of soclety in terms of priorities and interrela-
tlonships. It will not be a set of policles
which the government alone can develop and
effect. It will be a set of policles which
emerge from the decislons of the govern-
ment and the people, and which, in turn, will
affect the decislons of both the government
and the people.

AFPENDIX A

These are only a few examples of possible
developments, many of which have begun or
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may begin to emerge in the 1970's. Many of
these developments may not appear in the
1970’s or even later, but the list suggests that,
as we view the prospects for our Nation, we
must broaden our vision to take into account
a variety of developments which will bring
many new dimensions of human experience.

As illustrated by these selected trends and
forecasts, the 1970's promise to be a decade
of extroardinary change. Our Nation in 1980
could be one in which cities are more clogged
with immovable traffic, air is less breathable,
streams polluted to the point where expensive
processes will be necessary to get usable
water, seashores deteriorating more rapidly,
and our people suffering needlessly from
having not developed the necessary institu-
tional arrangements for achieving the prom-
ise of this decade of change.

On the other hand, America In 1980 can
be a Nation which will have begun to restore
its environment, to have more balanced dis-
tribution of regional economic development
and of population; a Nation which has abol-
ished hunger and many forms of social in-
equality and deprivation; and a Nation which
will have begun to develop the new social
institutions and instruments necessary to
turn the promises of this decade of change
into reality.

If we are to see the second of these possible
features realized in the America of 1980, we
must begin now to deflne what we wish to
have as our national goals, and to develop in
both our publie and private institutions the
specific policies and programs which will
move us toward those goals.

THE ATLANTIC COMMUNITY
DEVELOPMENT GROUP

Mr. JAVITS. Mr. President, I invite
the attention of the Senate to the devel-
opment of a company called the Atlantic
Community Development Group, of
which I had the honor to be the inspirer
originally, as chairman of the Economic
Committee of the NATO Parliamentar-
ians’ Conference, in the early 1960’s.

This has become a massive private
enterprise effort of mutualization, a con-
sortium of the greatest companies and
banks in the industrial world at this
time, to assist in the development of
Latin America; but the idea is being ex-
tended to Asia, where a company already
has been organized, and one is in pros-
pect in Africa and one will ultimately
come in the Middle East. The success of
this enterprise is so critically important
as bearing on the validity of the enter-
prise system as a technique for world de-
velopment, quite apart from govern-
ments, that I commend this study to
my colleagues.

Incidentally, the Overseas Private In-
vestment Corporation, which we will or-
ganize soon, which has already been
authorized by law, though a Government
entity, follows the same general idea of
stimulating this kind of world activity.
It has tremendous conseguences in re-
lieving us of budget strain and other dis-
advantages of the kind of foreign aid we
have been carrying on for years, which
cannot be displaced, but a good deal of
whose work might be done in this way.

I ask unanimous consent that an arti-
cle on the development of this company,
published in the July 11, 1970, issue of
Business Week, making reference to its
very gifted executive director, Ernst
Keller, be printed at this point in the
RECORD.

There being no objection, the article
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was ordered to be printed in the Recorp,
as follows:

THE CoMPANY THAT NURTURES LATIN
BUSINESS

“ADELA Is the kind of company that doesn’t
exist in developed countries, because they
don’t need it,” says Ernst Keller, managing
director of the Lima-based apeELa Investment
Co. He adds: “There is no problem in finding
capital for developing countries—the scar-
city is management men.”

ADELA (the Atlantic Community Develop-
ment Group for Latin America) provides
both money and management knowhow for
Latin American business. Indeed, like avail-
able Jones, the multifaceted entrepreneur in
Al Capp’s comic strip, ApErna will supply just
about any financial or managerial service.
Eeller clalms that the company has helped
mobilize close to $1-billlon worth of invest-
ment in Latin America.

Since ADELA was organized in 1964, it has
put $82-million in share capital and loans
into 99 companies in 19 countries. ADELA Or-
ganized many of the ventures, ranging from
mining and meat packing to steel milis, food
retailing, and computer service centers. And
for every $1 that ADELA invests in its proj-
ects, other companies, banks, and lending in-
stitutions invest at least 9.

ADELA and its subsidiary, apELATEC Techni-
cal & Management Service Co., are now work-
ing on a series of new ventures:

A company to warehouse, transport, and
distribute farm products in Latln America,
with Anaheim International of Fullerton,
Calif. (Another company, Latin American
Agribusiness Development Corp. is looking
for ventures, Its partners include Bank of
America, Cargill, Inc., Deere & Co., and
Gerber Products Co.)

The Jamalca Negril Estates, formed with
the Jamaican government's Urban Develop-
ment Corp. This involves an option to buy
a big tract of beach and swamp for a $140-
million resort complex, new town, and farm
belt. aADELATEC drew up the project and
ADELA is talking to potential investors.

A hotel chain called Hotel Associates, with
Braniff Alrways, Inc. It will cost about 8150~
million, coming mainly from local investors.

Among other things, ADELA is promoting
Latin American economic integration by or=-
ganizing multinational industrial ventures
that exchange materials and products across
national borders. It is setting up a holding
company to provide services to Industrial
leasing companies in several countries, and
it has spawned a litter of smaller private
investment companies in seven Latin coun-
tries.

Fiventually, Keller hopes to move into mu-
tual funds.

Meanwhile, ADELA nurtures the businesses
it has already created by helping with every-
thing from market surveys to financial reor-
ganization. It sells the same services to out-
siders.

POWER BACKING

In all this, ADELA is backed by the finan-
cial strength and the technical and manage-
rial knowhow of the world's most powerful
corporations—239 of the biggest banks and
industrial companies in the U.S., Canada,
Europe, Japan, and Latin America. They each
subscribed up to $500,000 of ADELA's $60
million in authorized capital, and have paid
in over 850 million. With such blue-chip
backing, ADELA exerts financial leverage far
beyond its own resources. It borrows addi-
tional funds from member banks, and it gets
long-term loans from such sources as the
Inter-American Development Bank and Ger-
many’s Ereditanstalt fiir Wiederaufbau.
Other investors, local and foreign, take shares
in ventures organized by the company; they
feel their money will be safe and return a
good profit under ADELA's wing.

ADELA was launched with 56 initial stock-
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holders, mostly U.S. and European compa-
nies, amidst the turmoil in Latin America
that followed the Cuban revolution. Senator
Jacob K. Javits (R-N.Y.) persuaded the Ford
Foundation to finance the study that led to
its founding. One alm was to spur economic
development by funneling more ouiside capi-
tal into the area; another was to strengthen
private enterprise and create a better busi-
ness climate. Some shareholders thought
these were worthy objectives, but were
frankly skeptical about ADELA as a money-
maker. In fact, one European banking house
promptly wrote off its shares as a straight
loss. Nevertheless, ADELA earned profits of
$2.9 million in its last flscal year and pald
a 4% dividend to stockholders. Now a simlilar
venture with many of the same shareholders,
the Tokyo-based Private Investment Com-
pany for Asia, 1z helping organize and finance
companies In developing nations of the Far
East.
LEADERSHIP

Keller has put his personal stamp on
ADELA. A hard-driving, outspoken Swiss, the
50-year-old Eeller had been assistant vice
president of W. R. Grace & Co.'s South Amer-
ican division and had founded hizs own
investment firm in Lima,

For ADELA, he recruited a staff that is
both young and multinational. Executive
Vice-President Eugene R. Gonzalez, for ex-
ample, is an American born in Chile. Vice-
President Desmond Cameron, an English-
man, came to ADELA from Schroder bank in
London; Peter Rabbow, one of five ADELA
managers, is a German; Arturo Yermoli, an
ADELATEC manager, Is a Chilean industrial
engineer who worked in Argentina. About 40
executives and staff members work out of
Lima and 50 are scattered in other offices in
Latin America, Washington, and Zurich.

“Keller motivates his people very strongly,”
says Howard C. Petersen, chairman of Phila-
delphia’s Fidelity Bank, one of ADELA's
founders and now its chairman, “I think one
of the attractions is that there is a certain
relevance in what they do. As a consequence,
ADELA can perhaps get better and more
strongly motivated men than other compa-
mm‘lﬂ

HOW IT WORKS

Keller describes ADELA and ADELATEC as
“a service organization and mover of human
and finaneial resources.” Staffers in Lima and
resident representatives in 13 countries look
for investment opportunities. When one is
turned up, ADELA converts it into a concrete
“bankable” project with feasibllity, market,
engineering, and financial studies.

“Only then do we become an investment
company,” says Keller. *We can only provide
seed capital. We go around hat in hand get-
ting money from other investors—Latin
American, foreign, institutional.”

That is not too difficult for a company that
has the world's biggest banks as stockholders.
“We maintain good contacts with share-
holder banks,” says an ADELA executive. “So
all we do is write an informal, chatty letter
describing the project and asking if they are
interested. If so, we supply the project study
made by our analysts.”

In Bolivia, for example, ADELA financed
the development of new properties by a small
tin mining company, Cia. Minera del Sur. It
put up $1 million in loans and equity, and
New York's First National City Bank, an
ADELA shareholder, loaned $500,000. In
Buenos Alres, ADELA financed a major ex-
pansion by meatpacker Frigorificos Argen-
tinos, B.A. (FASA), by lending $1.5 million
and placing another 2 million of loans with
banks.

IN MANAGEMENT
ADELA's role, though, goes far beyond or-
dinary investment banking. “One of its
major contributions has been on the man-
agement side,” says Petersen. "“If you have
the management, the money follows.”
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Once financing has been obtalned, ex-
plains Eeller, “our services begin again., The
project must be planned, programmed, de-
signed, purchased, and installed.”

One of the company's biggest projects is
Cia. Pino Celulosa de Centroamérica, a $70-
million pulp and paper mill that will exploit
a vast stand of virgin timber in Honduras.
The Honduran government development
bank, the Central American Bank for Eco-
nomic Integration, and the International
Finance Corp. are putting up part of the share
capital. ADELA and ADELATEC made &
preinvestment study and a feasibility study,
helped organize the company, obtained fi-
nancing, and looked for a foreign paper com-
pany with knowhow to run the mill. Negotia-
tions are under way with the International
Paper Co. to manage the venture and put
up 51% of the equity. ADELA will buy #3.5-
million worth of shares and sell them off
gradually to loecal investors.

Bringing in Latin partners and taking only a
minority interest in companies helps ADELA
avold the charge of “economic imperialism”
that 1s a favorite political issue in the re-
gion. Julio Juncosa Seré, president of the
fast-growing FASA, eays that because ADELA
is multinational, it was an attractive source
of “impartial credit.” Since FASA competes
with British and American-owned meatpack-
ers, 1t was reluctant to have ties to finaneial
groups in those countries. "We had other
offers and turned them down," Juncosa says.

In a typical minority Investment, ADELA
alded Armat Metalargica, a Chilean maker
of coin blanks, in financing a new plant.
ADELA bought a 25% interest in the com-
pany for $333,000 and loaned another $250,-
000, Armat now exports to Israel and Uruguay,
and has a contract to supply coins for
Argentina’s new “hard peso.”

ADELA's industrial steckholders partici-
pate directly in some of the manufacturing
companies it organizes. Germany's Fried,
Erupp, for example, supplied equipment and
the financing for an Ecuadorian steel rolling
mill,

SOME MISSES

ADELA has had some notable failures,
among them Promecan, a Peruvian fishing
boat builder. The company has overex-
panded, and ADELA helped refinance it by
buying 40% of its stock for $700,000 and
lending it another $1.7-million, Keller also
persuaded his old company, Peruinvest, and
the Peruvian government development bank
to put money into Promecan with the alm
of diversifying the company and overhauling
its management. Then & crisis hit the fishing
industry, customers cancelled their orders.
and Promecan went broke,

Says a top ADELA executive: “When we
brought Promecan out to breathe, suddenly
there wasn't any air.”” Promecan has gone
through bankruptcy now, though, and is
back in business with a Japanese partner.

Recently, much of ADELA’s emphasis has
been on strengthening Latin Amerlca's thin
financial markets by setting up financial in-
termediaries. ADELA has launched “finan-
cleras” (private Investment companies) in a
number of countries, and has formed indus-
trial leasing companlies in Mexico and Brazil.
In Mexico, it 1s setting up a company that
will “warehouse” commercial paper up to five
years' maturity by buying and holding it for
its own account. In Brazil, it plans to buy into
& brokerage house.

ADELA also develops local caplital markets
by helping family owned companies go public.
Last year, it bought out La Cortina, a Vene-
zuelan carpet manufacturer. ADELA plans to
convert the company to public ownership by
selling shares to Venezuelans.

Now ADELA is starting to promotfe Latin
American exports. The newly created Adela
Trade Development Co, will bring together
expertise In financing, management, produc-
tlon, packaging, and transport to expand
trade within the region and exports to over-
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seas markets. “You are a dead duck if you
think only in terms of a local market,” says
ADELA manager Fortunato Quesada, & former
Peruvian diplomat.

In such ventures, the risks are increased
by Latin America’s political ups and downs.
But old Latin hands, like Eeller, keep their
cool.

Keller says: “There is no question that in-
vestors who have not lived in Latin Amerlca
are being scared off by the present tendency
toward greater nationalism—in some cases,
quite radical nationalism. But nationalism
exists everywhere, with different names. In
industrial countries, 1t is called protecting
the balance of payments."”

ENROLLED BILLS SIGNED

The President pro tempore announced
that on today, July 22, 1970, he signed the
following enrolled bills, which had pre-
viously been signed by the Speaker of the
House of Representatives:

8. 417. An act to authorize the Secretary
of the Interior to convey certain lands in
New Mexico to the Cuba Independent
Schools and to the village of Cuba;

B. 778. An act to amend the 1964 amend-
ments to the Alaska Omnibus Act;

5. 885. An act to authorize the prepara-
tion of a roll of persons whose ancestors were
members of the Confederated Tribes of
Weas, Plankashaws, Peorias, and Kaskaskias,
merged under the treaty of May 30, 1854 (10
Stat. 1082), and to provide for the dispo-
sition of funds appropriated to pay a judg-
ment in Indian Claims Commission Dockets
numbered 314, amended, 314-E and 65, and
for other purposes; and

8. 3685. An act to increase the avallability
of mortgage credit for the financing of ur-
gently needed housing, and for other pur-
poses.

COMMUNICATIONS FROM EXECU-
TIVE DEPARTMENTS, ETC.

The ACTING PRESIDENT pro tem-
pore (Mr. GrRaVEL) laid before the Senate
the following letters, which were referred
as indicated:

REPORT ON REGISTRY OF MINORITY
CoNSTRUCTION CONTRACTORS

A letter from the Secretary of Housing and
Urban Development, Washington, D.C., trans-
mitting, for the information of the Senate
a registry of minority construction contrac-
tors (with an accompanying document); to
the Committee on Banking and Currency.

REPORTS OF COMPTROLLER (GENERAL

A letter from the Comptroller General of
the United States, transmitting, pursuant to
law, a report on potential savings by cen-
tralized control of overseas alr passenger
transportation, Department of Defense,
dated July 21, 1970 (with an accompanying
report); to the Committee on Government
Operations.

A letter from the Comptroller General of
the United States, transmitting, pursuant to
law, & report on improvements needed in
Federal Aviation Administration procedures
for determining excess spare parts, Depart-
ment of Transportation, dated July 22, 1970
(with an accompanying report); to the Com-
mittee on Government Operations.

ProPoseD INDIAN FInANcING AcT oF 1070

A letter from the Secretary of the Interior,
transmitting a draft of proposed legislation
to provide for financing the economic devel-
opment of Indians and Indian organizations,
and for other purposes (with accompanying
papers); to the Committee on Interior and
Insular Affairs.
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PrOPOSED FEDERAL SALARY COMPARABILITY AcCT
oF 1970

A letter from the Chairman, United States
Civil Service Commission, transmitting a
draft of proposed legislation to amend title
5, United States Code, to direct the President
to adjust the rates for the statutory pay
systems, to establish an Advisory Commit-
tee on Federal Salaries, and for other pur-
poses (with accompanying papers); to the
Committee on Post Office and Civil Service.

PETITIONS

Petitions were laid before the Senate
and referred as indicated:

By the ACTING PRESIDENT pro tem-
pore (Mr. GRAVEL) :
A joint resolution of the Legislature of the
State of California; to the Committee on
Commerce:

“ASSEMBLY JOINT RESOLUTION No. 4

“"Relative to a national wildlife refuge for
South San Francisco Bay

“Whereas, The establishment of a national
wildlife refuge for the southern portion of
San Francisco Bay to preserve open-spaced
and recreational values in the natural envi-
ronment of the bay for benefits to man and
to protect a wildlife habitat of national sig-
nificance from the increasing threat of ur-
banization has been endorsed, after exten-
slve studies, by the Bureau of Sport Fish-
erles and Wildlife of the Department of the
Interior, and resolutions in support of such
action have been adopted by 23 government
agencies of the San Francisco Bay area; and

“Whereas, House and Senate bills to estab-
lish the refuge were introduced during 1969
and these bills, which were in committee on
the adjournment of the first session of the
91st Congress, will be reintroduced and hear-
ings held on the question of the proposed
refuge after January 1, 1970; and

“Whereas, The proposed refuge area of
open water, sloughs, tidal, shallows, flats,
marshes, saltponds, and upland meadows is a
natural habitat for 100 specles of water birds
and 42 species of land birds and, as a vital
part of the Pacific Flyway, is host to thou-
sands of migratory wild birds making the
long fall flight from the Arctic to Baja Cali-
fornia and South America; and

‘“Whereas, The South San Francisco Bay
region provides the habitat and resting areas
for several specles of bird and animal life
which are on the verge of extinction, and
prompt acquisition of land for a national
wildlife refuge is essential in view of the
continuing pollution and destruction of the
natural environment of the region by rapidly
expanding urban development; and

‘Whereas, The proposed national refuge,
carefully managed for the protection of wild-
life, would also provide the people of the San
Francisco Bay area and of the nation with
access to the bay and its wildlife for observa-
tion and enjoyment, offering opportunity for
plenicking, photography, fishing, and other
recreational activities compatible with the
primary purpose of the refuge, and would
enable students of all ages from elementary
school to college to use the refuge as an out-
door laboratory for the study of blology, ecol-
ogy, history, and sociology; now, therefore,
be it

“Resolved by the Assembly and Senate of
the State of California, jointly, That the Leg-
islature of the State of California respect-
fully memorializes the President and the
Congress of the United States to establish a
national wildlife refuge for the southern por-
tlon of San Francisco Bay; and be it further

“Resolved, That the Chief Clerk of the As-
sembly transmit copies of this resolution to
the President and Vice President of the
United States, to the Speaker of the House of
Representatives, to the Secretary of the In-
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terior, to the House Committee on Merchant
Marine and Fisheries, to the Senate Commit-
tee on Commerce, and to each Senator and
Representative from California in the Con-
gress of the United States.”

A joint resolution of the Legislature of the
State of California; to the Committee on In-
terior and Insular Affairs:

“ASSEMBLY JOINT RESOLUTION No. 49
“Relative to Pyramid Lake natural resources

*“Whereas, Pyramid Lake in the State of
Nevada is a unigque and beautiful national
asset deserving of preservation and protec-
tion for the enjoyment of present and future
generations; and

“Whereas, The potential recreational and
economic value of Pyramid Lake to the
people of the State of Nevada and particu-
larly to its owners, the Palute Indian peo-
ple whose reservation encompasses the lake,
is beyond question; and

“Whereas, Pyramid Lake is a natural geo-
logic sink which receives the flood flows of
the Truckee River system and which histori-
cally received the entire flow of the river
system; and

“Whereas, It is well substantiated that the
diversion of Truckee River water over the
past sixty years has caused, except for excep-
tionally wet years such as 1969, the progres-
sive lowering of the level of Pyramid Lake;
and

“Whereas, The unique recreational and
economic resources of Pyramid Lake are
being endangered as its level declines due to
the diversion of water from the Truckee
River system to meet the many competing
demands; and

“Whereas, While uses of water from the
Truckee River system in California unques-
tionably have some adverse effect upon Pyra-
mid Lake, the fundamental problem centers
upon the annual average diversion of 241,000
acre-feet of water at Derby Dam in Nevada
for use in the Newlands Project and upon the
operational criteria adopted by the Secretary
of the Interior for the Truckee-Carson River
system; and

“Whereas, Stabllization of the water level
of Pyramid Lake and the provision of mini-
mum flows necessary to sustain fish life and
spawning in the Truckee River below Derby
Dam would enhance the lake's fishery re-
sources and create economic benefits to the
Palute Indian people who own the lake; and

“Whereas, A properly developed Pyramid
Lake would provide high quality recreation
for large numbers of residents of California;
and

“Waereas, The United States Department
of the Interior is charged with responsibility
for assuring the protection and wise use of
the nation's natural resources and controls
in major part the waters of the Truckee
River-Carson River system; and

“WHEREAS, The conflicting interests of vari-
ous bureaus within the United States De-
partment of the Interior have precluded
satisfactory resolution of the water manage-
ment problems of the Truckee River-Carson
River system:; and

“Wxenreas, These conflicting interests are
centered in the Bureau of Indian Affairs, the
Bureau of Sports Fisheries and Wildlife, the
Bureau of Land Management, and the Bu-
reau of Reclamation; and

““WHEREAS, The level of Pyramid Lake will
continue to decline until such time as these
conflicts are resolved; and

‘“WHeREAS, A resolution of the water man-
agement problems of the Truckee River-Car-
son River system is beyond the capabilities
of the States of California and Nevada; and

“WHEREAS, The Assembly Committee on
Water, in its evaluation of the proposed Cali-
fornia-Nevada Interstate Compact concern-
ing the waters of the Lake Tahoe, Truckee,
Carson, and Walker River Basins, has con-
cluded that a final resolution of this confilct
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and of the water management problems of
the Truckee River-Carson River system can
only be attained through positive action by
the Secretary of the Interior; now, there-
fore, be it

“Resolved by the Assembly and Senate of
the State of California, jointly, That the
Legislature of the State of California memo-
rializes the President and the Congress of the
United States and the Secretary of the In-
terior to take those actlons necessary to as-
sure the protection and preservation of Pyra-
mid Lake; and be it further

“Resolved, That the Secretary of the In-
terior is requested to take immediate action
to achieve coordination of the activities of
the various bureaus within the Department
iof Interior in order to solve the problems re-
lating to management of the Truckee River-
Carson River system; and be it further

“Resolved, That the Chief Clerk of the
Assembly transmit coples of this resolution
to the President and the Vice President of
the United States, to the Speaker of the
House of Representatives, to the Chairmen
of the Senate and House Committees on In-
terlor and Insular Affairs, to each Senator
and Representative from California in the
Congress of the United States, and to the
Secretary of the Interior.”

ESTABLISHMENT OF A JOINT COM-
MITTEE ON THE ENVIRONMENT:
JOINT REPORT OF COMMITTEES
ON COMMERCE, INTERIOR AND
INSULAR AFFAIRS, AND PUBLIC
WORKES (8. REPT. NO. 91-1033)

Mr., JACKSON. Mr. President, the
Commerce, Interior, and Insular Affairs
and the Public Works Committees today
filed a joint report on Senate Joint Reso-
lution 207, a resolution to establish a
Joint Committee on the Environment.
The report recommends the enactment
of Senate Joint Resolution 207 as
amended by the committees. A compan-
ion measure, House Joint Resolution
1117, has already been passed by the
House.

The establishment of a nonlegislative
Joint Committee on the Environment
will give the Congress a new institution
which can provide a continuing overview
of both present and emerging environ-
mental problems and can be an impor-
tant source of data and information for
the standing committees of the Congress.
This measure has received the careful
attention of the Senate committees who
exercise primary jurisdiction over en-
vironmental matters and its enactment
has been unanimously recommended.

The PRESIDING OFFICER (Mr.
ScHWEIKER). The report will be received
and the joint resolution will be placed
on the calendar, and the report will be
printed.

EXECUTIVE REPORTS OF A
COMMITTEE

As in executive session, the following
favorable reports of nominations were
submitted:

By Mr. FULBRIGHT, from the Committee
on Forelgn Relations:

John G. Hurd, of Texas, to be Ambassador

Extraordinary and Plenipotentiary to the
Republic of South Africa.

Mr. FULBRIGHT. Mr. President, I also
report favorably sundry nominations in
the Diplomatic and Foreign Service
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which have already appeared in the
CoNGRESSIONAL RECORD and, to save the
expense of printing them on the Execu-
tive Calendar, I ask unanimous consent
that they may lie on the Secretary’s desk
for the information of any Senator.

The PRESIDING OFFICER (Mr.
Youne of Ohio). Without objection, it is
50 ordered.

The nominations, ordered to lie on the
desk, are as follows:

Helmut Sonnenfeldt, of Maryland, and
sundry other persons, for appointment and
promotion in the Diplomatic and Foreign
Bervice,

BILIS INTRODUCED

Bills were introduced, read the first
time and, by unanimous consent, the
second time, and referred as follows:

By Mr. BROOKE:

5.4109. A bill for the rellef of Santa
Bonanno Merlino; to the Committee on the
Judiclary.

By Mr. TYDINGS (by request) :

8.4110. A bill to amend Section 8 of the
Act approved March 4, 1813 (37 Stat. 974),
as amended, to standardize procedures for
the testing of utility meters; to add a penalty
provision in order to enable certification un-
der SBection 5(a) of the Natural Gas Pipeline
Safety Act of 1968, and to authorize coopera-
tive action with state and federal regulatory
bodies on matters of joint interest; to the
Committee on the District of Columbia.

ADDITIONAL COSPONSORS OF
BILLS
8. 3252

Mr. GRIFFIN. Mr. President, on be-
half of the Senator from Texas (Mr.
Tower), I ask unanimous consent, at
the next printing, the name of the Sen-
ator from California (Mr. MurrPHY) be
added as a cosponsor of S. 3252, to amend
the Internal Revenue Code of 1954, as
amended.

The PRESIDING OFFICER (Mr.
Youne of Ohio). Without objection, it is
so ordered.

8. 4041

Mr. GRIFFIN. Mr. President, on behalf
of the Senator from Texas (Mr. TOWER),
I ask unanimous consent that, at the
next printing, the name of the junior
Senator from Illinois (Mr. SmitH) be
added as a cosponsor of S. 4041, to repeal
section 7275 of the Internal Revenue
Code of 1954, relating to amounts to be
shown on airline tickets and advertising.

The PRESIDING OFFICER (Mr.
Youna of Ohio). Without objection, it is
s0 ordered.

8. 4075

Mr. LONG. Mr. President, on July 10,
1970, I introduced S. 4075, a bill to pro-
vide for limitation of the importation of
sulfur. Since that time, the junior Sen-
ator from Texas (Mr. Tower) has ex-
pressed his desire to be a cosponsor of
that bill. I, therefore, ask unanimous
consent that the name of the Senator
from Texas be added to S. 4075 as a
COSponsor.

The PRESIDING OFFICER (Mr.
ScHwEIKER) . Without objection, it is so
ordered.

8. 4099

Mr. GRIFFIN. Mr. President, on be-

half of the Senator from Iowa (Mr.
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MirLrLER), I ask unanimous consent that,
at the next printing, the name of the
junior Senator from Texas (Mr. TOWER)
be added as a cosponsor of S. 4099, to
amend section 2771 of title 10, United
States Code, relating to final settlement
of accounts of deceased members of the
Armed Forces.

The PRESIDING OFFICER (Mr.
ScHWEIKER), Without objection, it is so
ordered.

SENATE RESOLUTION 432—ORIGI-
NAL RESOLUTION REPORTED TO
PROVIDE ADDITIONAL FUNDS FOR
THE COMMITTEE ON APPROPRIA-
TIONS

Mr. RUSSELL, from the Committee on
Appropriations, reported the following
original resolution (S. Res. 432); which
was referred to the Committee on Rules
and Administration:

5. Res. 432

Resolved, That the Committee on Appro-
priations hereby is authorized to expend
from the contingent fund of the Senate,
during the Ninety-first Congress, $35,000, in
addition to the amounts and for the same
purposes, specified in section 134(a) of the
Legislative Reorganization Act, approved Au-
gust 2, 1946, Senate Resolution 204, agreed to
June 16, 1969, and Senate Resolution 315,
agreed to February 2, 1970.

ENROLLED BILLS PRESENTED

The Secretary of the Senate reported
that on yesterday, July 21, 1970, he pre-
sented to the President of the United
States the enrolled bill (S. 3978) to ex-
tend the time for conducting the ref-
erendum with respect to the national
marketing quota for wheat for the mar-
keting year beginning July 1, 1971.

The Secretary of the Senate also re-
ported that on today, July 22, 1970, he
presented to the President of the United
States the following enrolled bills:

8. 417. An act to authorize the Secretary
of the Interior to convey certaln lands in
New Mexico to the Cuba Independent Schools
and to the village of Cuba;

8. T78. An act to amend the 1964 amend-
ments to the Alaska Omnibus Act;

S. 885. An act to authorize the prepara-
tion of a roll of persons whose ancestors
were members of the Confederated Tribes of
‘Weas, Plankashaws, Peorlas, and EKaskaskias,
merged under the Treaty of May 30, 1854
(10 Stat. 1082), and to provide for the dis-
position of funds to pay a judgment in In-
dian Claims Commission Dockets numbered
314, amended, 314-E and 656, and for other
purposes;

S. 3685, An act to increase the availability
of mortgage credit for the financing of
urgently needed housing, and for other
purposes; and

S. 8889, An act to amend section 14(b) of
the Federal Reserve Act, as amended, to
extend for one year the authority of Fed-
eral Reserve Banks to purchase U.S. obliga-
tions directly from the Treasury.

AUTHORIZATION OF CERTAIN MIL-
ITARY APPROPRIATIONS DURING

FISCAL YEAR 1971—AMENDMENT
AMENDMENT NO. 789
Mr. SCOTT. Mr. President, I am sub-

mitting today an amendment to H.R.
17123, an act to authorize appropria-
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tions for Defense, that I believe each
member of this body can join in support-
ing

As President Nixon has emphasized,
we are moving from a wartime economy
to a peacetime economy. This shift in
national priorities is unquestionably in
the interest of the country as a whole.
We must remember, however, the cases
of individual citizens whose jobs may be
eliminated in this process.

In March, the elimination of 58,600 po-
sitions in the Department of Defense was
announced. The vast majority of the
people displaced by this reduction in
force were career civil servants. Future
reductions will also involve career em-
ployees. To seek new jobs poses a tre-
mendous hardship to these people. Sim-
ilarly, the Federal Government can ill
afford to lose their skills and experience.

The amendment I am submitting
would affirm the sense of the Congress
to be that government departments and
agencies, when filling vacancies, give
priority consideration to Federal career
employees who have been displaced from
positions eliminated in the Department
of Defense or other departments or agen-
cies as the result of reductions in force.

My amendment would also declare the
sense of the Congress to be that depart-
ments and agencies should comply fully
with the Presidential memorandum of
April 24, 1970, and with the displaced
employee program of the U.S. Civil Serv-
ice Commission, both aimed at effecting
priority consideration for displaced em-
ployees.

Sufficient normal vacancies occur each
year to permit the Government to absorb
qualified displaced persons who want to
continue in the Federal service. All that
is required is a conscientious effort by
departments and agencies to place these
persons. The Congress should lend its
voice to the efforts of the executive
branch and the Civil Service to insure
that this task is accomplished.

The PRESIDING OFFICER (Mr.
ScHWEIKER) . The amendment will be re-
c:]laved and printed, and will lie on the
table.

NOTICE OF FURTHER HEARINGS
ON GEOTHERMAL STEAM

Mr. MOSS. Mr. President, on behalf
of the Subcommittee on Minerals, Mate-
rials, and Fuels of the Interior Commit-
tee, I announce that a further public
hearing has been scheduled for Tuesday,
July 28, on S. 368, to authorize the de-
velopment of the geothermal steam and
associated resources on the public lands.

The Atomic Energy Commission, which
has done some extremely interesting
work in artificially produced geothermal
steam, and the Federal Power Commis-
sion have been requested to attend the
hearing and make presentations within
the immediate future.

It is the committee’s earnest hope and
expectation that a bill can be worked
out very shortly that will insure orderly
development of this greatly needed source
of energy, which may be relatively pollu-
tion-free in many areas, and which will
be fair and equitable to the pioneers in
geothermal development.
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All interested Members of Congress
and the public are invited to participate
in these hearings. It is requested that the
Interior Committee staff be notified by
those wishing to be heard.

ADDITIONAL STATEMENTS OF
SENATORS

THE 200TH ANNIVERSARY OF THE
DECLARATION OF INDEPENDENCE

Mr. BOGGS. Mr. President, 190 years
ago three citizens of Delaware—the first
State in the Union to ratify the Consti-
tution—made a pilgrimage to the city of
Philadelphia.

The journey of one of those signers of
the Declaration of Independence pro-
vided a dramatic sidelight in our State’s
history to the daring and unprecedented
action in the crucial session of the Con-
tinental Congress of 1776.

Delegate Caesar Rodney, who had re-
turned to his home in Dover because of
8 serious malignancy that had spread
over half his face, was notified that the
Declaration would be acted upon within
24 hours.

This patriot thereupon got out of his
sick bed, and although running a high
fever, rode horseback during a stormy,
rain-swept night the 80 miles from Dover
to Philadelphia, changing horses many
times in order to obtain the topmost
speed.

Historians Merle Sinclair and Annabel
Douglas MacArthur, in their detailed and
documented account about the signers
of the Declaration of Independence, said
of Rodney:

He had served his province for more than
20 years, and was a recognized leader in
the movement to rescue Delaware from
British rule.

Rodney arrived in time to sign the
Declaration along with two other great
patriots of Delaware, Thomas McEean
and George Read.

The pilgrimage of that time, in July
of 1776, was to Philadelphia, metropolis
of the Colonies and having a population
of almost 35,000. That city, as historians
Sineclair and MacArthur relate, was “the
logical meeting place.”

It has now been recommended, MTr.
President, that Americans—in fact, all
citizens of the world—be given the op-
portunity to journey on another pilgrim-
age, 200 years later, to the birthplace
of our Nation.

Once again, the logical place, as the
historians said of 1776, will be Phila-
delphia.

The commemoration of the 200th year
of our freedom—in 1776—will be na-
tional in scope and involve every State,
city, town and hamlet, and all our ter-
ritories and possessions.

But the city of Philadelphia, “the
city of brotherly love,” will be one of the
main focal points and the scene of a pos-
sible unusual international exposition on
a truly universal scale.

Pilgrimages, Mr. President, are one of
mankind’s oldest and most cherished
urges to recapture faith, hope, principles,
and ideals.
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The American Revolution Bicentennial
Commission, created and established by
Congress, has submitted to the President
its report containing recommendations
for the commemoration of one of the
most important peaceful—and I empha-
size the word “peaceful”—events in
world history in this bicentennial dec-
ade—the 200th year of our country’'s
history.

The hardworking Commission—of
which Dr, J. E. Wallace Sterling is Chair-
man, and Hobart Lewis, the president
and editor in chief of Reader’s Digest,
the Vice Chairman, and M. E. Spector,
the dedicated Executive Director—has,
I know, been confronted with many ques-
tions,

It sometimes must have seemed as if
every American wanted to help com-
memorate the event but that each had
a different idea. Thus, Mr. President,
hard decisions had to be made on the
basis of fact, on what would be possible,
and what was suitable.

The Commission has proposed a na-
tional “Festival of Freedom,” divided
into three major components: First
“Heritage '76,” second, “Open House
USA,” and third, “Horizons '76.” Pro-
posed commemoration activities of con-
siderable magnitude are outlined for the
Washington, D.C., area, Boston, Miami,
and other cities.

The Commission was charged by law
and by the intent of Congress to propose
and oversee a possible world’s fair, if the
Commission deemed it suitable. I eon-
gratulate the Commission in its selec-
tion of Philadelphia. The Commission,
as Congress intended, will be in charge
from start to finish over all national
events, including this proposed world’s
fair and this is as it should be because
the Commission has organized or helped
organize some 50 State commissions and
scores of local bicentennial commissions;
the National Commission must coordi-
nate all these activities.

I ask unanimous consent that the brief
portion of the Commission’s report deal-
ing with the world’s fair be included in
the body of the Recorp at the conclu-
sion of my remarks.

I also ask unanimous consent, Mr.
President, to have printed in the body of
the Recorp at the conclusion of my re-
marks a brief analysis by the American
Law Division of the Legislative Reference
Service, Library of Congress, of certain
responsibilities of the Commission as re-
quired by law and congressional intent.

The American Revolution Bicentennial
Commission has met its responsibilities
thus far in admirable fashion. It has
many difficult tasks ahead in this bi-
centennial era. I am sure that all States
and cities are prepared to help, and I
know that Philadelphia has and is pre-
paring a broad program for a universal
fair.

In this age of plastic and chrome, the
Commission has taken particular note of
other possible ways in which to com-
memorate our freedom, not only going
back to the past but looking forward to
the future, socially and morally as well
as materialistically.
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I extend my congratulations to the
public Commission members, the ex
officio Cabinet members and the eight
Members from the Congress. And last,
but not least, I think the Commission
staff, under Mr. Spector's excellent di-
rection, deserves our compliments. These
staff members include the Deputy Execu-
tive Director, Hugh Hall; the Director of
Policy and Planning, Dr. Lynn Carroll,
and his assistants, Martha Jane Shay
and Nancy Porter; the Administrative
Officer, Lamar Whitaker; the Deputy Ad-
ministrative Officer, Edward T. Simms;
the Executive Secretary, J. K. Morrison
III; the General Counsel, Gene Skora;
Administrative Assistant, Mrs. Particia
L. Reynolds; the Special Events Officer,
Pat Butler; and the International Affairs
Expert, William Blue.

There being no objection, the items
were ordered to be printed in the Recorp,
as follows:

The American Revolution Bicentennial
Commission’s report to the President con-
talns the following recommendations and
suggestions regarding the possibility of an
International Exposition in the City of
Philadelphia in 1976 as part of the com-
memoration of the 200th year of our freedom:

“One facet of such international participa-
tlon is an international exposition endorsed
by the Bureau of International Expositions.
The Commission has deliberated seriously
and long about international participation.
It has been greatly alded by the Department
of Commerce which, with the cooperation of
other Federal agencies, has carefully studied
proposals presented to the Commission by
the Citles of Boston, Philadelphia and Miami,
and by the National Capital Region.

“As a result of these dellberations and
studies, the Commission recommends: that
the President commit the full support of his
office to a great and imaginative multi-city
exposition in 1976 to celebrate the American
quest for life, llberty and the pursult of
happiness. There should be no commerclally-
oriented world’s fair in the traditional sense
anywhere in the nation during the Bicenten-
nial 'Era.

“Philadelphia: To recognize that America
is the product of many foreign lands, institu-
tions and peoples, the Commission urges the
Tullest international participation in the
fiscal year, 1976. For this purpose, the Com-
mission is aware of the value of a Bureau
of International Expositions (BIE) sanc-
tioned event. Accordingly, if Philadelphia,
where the Declaration of Independence and
the Constitution were signed, will commit
itself to an exposition which will have com-
memorative, historical emphasis, and which
is cultural and inspirational, rather than
commercial, in intent, the Commission in-
vites that city to undertake the challenge of
such an exposition.”

Analysis of Certain Responsibilities and
Powers of the American Revolution Blcen-
tennial Commission—From the American
Law Divislon, Legislative Reference Service,
Library of Congress:

Just how broad the powers of this Com-
mission are, and specifically if the Commis-
sion has the sole right to select and recom-
mend to the President a possible site for a
World’s Fair in 19767:

“*Specifically, the enactment creating the
American Revolution Bicentennial Commis-
sion sets forth the duties of the Commission
as follows:

“{a) It shall be the duty of the Commis-
slon to prepare an overall program for com-
memorating the bicentennial of the Ameri~
can Revolution, and to plan, encourage, de-
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velop, and coordinate observances and actlv-
ities commemorating the historic events that
preceded, and are assoclated with, the Ameri-
can Revolution.

*“{b) In preparing its plans and programs,
the Commission shall give due consideration
to any related plans and programs developed
by State, local, and private groups, and it
may designate speclal committees with repre-
sentatives from such bodies to plan, develop,
and coordinate specific activities.

“{¢) In all planning, the Commission shall
glve special emphasis to the ideas associated
with the Revolution. ..

“(d) Not later than two years after the
date of enactment of this Act, the Commis-
slon shall submit to the President a compre-
hensive report incorporating its specific rec-
ommendations for the commemoration of the
bicentennial and related events . . .

“(e) The report of the Commission shall
include recommendations for the allocation
of financial and administrative responsibility
among the public and private authorities and
organzations recommended for partcipation
by the Commission . ..”

Opinlon as to the Actual Legislative Intent
of the Legislation:

“In reporting the resolution to the Senate,
the committee report (S. Rept. 1317, 89th
Congress) stated in part:

“*‘The Commission would (1) provide a
creative and helping hand to State, local and
private groups in their commemorations;
. .. (3) plan for celebrations at the national
level .., .

“The House committee, in reporting the
House Resolution (H.J. Res. 903), adopted
an excerpt from the Senate report which In-
cluded the above quoted language (H. Rept.
1672, 89th Congress).

*“This language tends to indicate an intent
on the part of the Congress to create a single
Commission to plan and coordinate on a
most comprehensive basis the commemora-
tion of the American Revolution bicenten-
nial. While World'’s Fairs usually tend to em-
phasize material and cultural achievements
and forecasts rather than purely historical
events, we see no reason why a World’s Fair
for the year 1976 could not appropriately be
oriented toward a commemoration of the
most historical events of the American Rev-
olution. It seems to us, also, that because
of the special importance that the nature,
purpose, and operation of the Fair be fully
integrated with the plans of the whole com-
memoration, the responsibility for recom-
mending the site for such a Fair, if any,
should rest with the Commission. The des-
ignation of the Secretary of Comimerce as an
ez officio member of the Commission, rather
than as the office authorized to make recom-
mendations regarding World’s Fairs—which
he normally is—suggests that it was con-
templated that in this instance the Congress
intended that any recommendation concern=-
ing a site for a 1976 World's Fair would be
made by the American Revolution Bicenten-
nial Commission.

“Further indication of the intent of the
Congress was found in the committee reports
with respect to the 1967 amendment (Public
Law 90-187, 81 Stat. 567). The following ex-
cerpt from the committee reports (H. Rept.
509 and S. Rept. 609, 90th Congress) shows
that, at least within the Judiciary Commit-
tees, the Commission was r as author-
ized to consider the question of a major in-
ternational exposition:

“‘It appears that the Commission will
consider the question of a major interna-
tional exposition as a part of the bicenten-
nial celebrations. In view of the fact that
the Department of Commerce has the major
responsibility in the executive branch for
fairs and expositions held in the United
States, it seems appropriate that the Secre-
tary of Commerce should be an exr officio
member of the Commission.’
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“Thus, it can at least be argued that in
enacting the 1967 amendment to the Act of
July 4, 1966, the Congress intended that the
Commission would be the only Federal
agency charged with the responsibility of
recommending a World's Fair in 1976 as-
suming, of course, that such a falr is planned
as a part of the program to commemorate
the bicentennial of the American Revolu-
tion.

“It is pointed out, however, that there is
no specific language in the legislation which
would give the Commission the sole right
to select and recommend a site for the
World's Fair in 1976."

Dates and Amounts of Authorizations for
Appropriations:

“In proposing the legislation enacted as
Public Law 89-461 the President recom-
mended an authorization of $200,000 for ‘the
24-month period beginning on the date of
the enactment . . (see H. Rept. 1672,
89th Congress). However, the proposed reso-
lution was amended by the committee on
the Judiciary of both the House and Senate
to delete the authorization of funds. It was
felt in such committees that ‘because of the
great interest of all Americans . , . the Com-
mission should be privately financed by pub-
lice donations’ (see S. Rept. 1317 and H.
Rept. 1972, 89th Congress). It was not until
December 12, 1967, when section T(a) of
the Act was amended that funds ($450,000)
were authorized for the Commission for the
period through fiscal 1969 (Public Law 90—
187). On October 10, 1869, this authorization
was extended for one additional year, through
fiscal 1970 (Public Law 01-84)."

Dates and Amounts of Actual Appropria-
tions:

“The first Federal funds avallable to the
Commission ($150,000) were appropriated
on July 9, 1968, some two years after enact-
ment of the basic legislation (Public Law
90-392). Additional funds, $175,000, were
appropriated on October 29, 1969, by Public
Law 91-98. Thus a total of $325,000 of the
$450,000 authorized through fiscal 1970 has
been appropriated.”

MILITARY ASSISTANCE TO SAFETY
AND TRAFFIC

Mr, TOWER. Mr. President, last
Wednesday, July 15, the Secretary of
Defense and the Secretary of Trans-
portation announced Project Military
Assistance to Safety and Traffic, called
MAST, which utilizes military helicop-
ters to speed to hospitals highway traf-
fic victims and others injured far from
medical help.

The project is being tried on an ex-
perimental basis in San Antonio with
the cooperation of the Army’s 507th
Air Ambulance Company stationed at
Fort Sam Houston, the Bexar County
Sheriff’'s Department, and the Texas
Department of Public Safety.

Project MAST is designed to test the
feasibility of applying to civilian life
the technical expertise we have learned
in speeding battlefield casualties to
medical help. The Defense Department
attributes rapid evacuation by helicop-
ter as one reason for a decline in the
death rate of wounded soldiers from 4.5
per 1,000 during World War II to 2.3 per
1,000 in Vietnam.

Mr. President, I am pleased to an-
nounce that it took only 2 days for Proj-
ect MAST to prove its worth. At 9:30
a.m. Friday, July 17, David J. Gomez,
16, fell from a truck near Dilley, Tex.,
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and was run over by the truck. He was
rushed to a small rural hospital where
a doctor determined that only more ad-
vanced intensive care facilities could
save his life,

Emergency airlift was requested and
1 hour and 35 minutes later an Army
helicopter had traveled the 70 miles
from San Antonio to Dilley, loaded Go-
mez aboard, and returned to Baptist
Hospital in San Antonio where Gomez
underwent immediate surgery.

A hospital spokesman said Gomez
would not have lived had he not received
intensive care, Gomez remains in in-
tensive care but was reported today in
“fair” condition.

Mr. President, Project MAST has
proved its worth. Of course, the pilot
project will continue in order to assess
economic feasibility and other consider-
ations. But no one can assess the worth
of a human life. In my opinion, Project
MAST paid for itself several times over
within only 2 days.

I am hopeful that this program may
be expanded to other parts of Texas
which can be served by military air am-
bulances, and to other parts of our Na-
tion as well. In rural areas where in-
tensive medical care facilities are many
miles away, air ambulance service can
mean literally the difference between
life and death, as it was for young Go-
mez last Friday.

I ask unanimous consent that a news-
paper article describing Friday’s life-
saving activity, written by Lewis Fisher,
and published in the July 18 San An-
tonio Express-News, be printed in the
REecorp, I also ask unanimous consent
that a press release issued July 15 and
an article written by John Mort and
published in the July 16 Houston Chron-
icle, both describing Project MAST, be
printed following the article by Mr.
Fisher.

There being no objection, the items
were ordered to be printed in the Recorp,
as follows:

[From the San Antonio Express-News,

July 18, 1970]
HELICOPTER AIRLIFT Saves YouUTrH's LiFe
(By Lewis Fisher)

A Dilley teen-ager apparently owes his life
to the first flight of a military helicopter air-
lifting a civilian traffic victim Friday morn-
ing to a metropolitan hospital.

The military-civilian cooperative effort was
announced Wednesday by Defense Secretary
Melvin R, Laird and Transportation Secre-
tary John A. Volpe. The San Antonio pilot
program was the first in the nation to begin,
and Friday's airlift was its first test.

David J. Gomesz, 16, was in satisfactory
condition Friday night at Baptist Hospital
in San Antonio following his flight from
Wintergarden Hospital in Dilley.

At 9:30 am. Friday, Gomez fell off a farm
truck he was riding near Dilley and was
run over by the wheels. He was taken to
Wintergarden Hospital, where Dr. George
Douglas decided that only more advanced
lﬁtenslve care facllities could save Gomez’

e.

At 10:30 am. Dr. Douglas requested the
emergency airlift from Fort Sam Houston
and arranged for Gomez' care with Dr, John
Williamson, a colleague at Baptist Hospital.

“We were in the air within two minutes,”
recalled Capt. Samuel B, McLamb, pilot of the
UH-IH craft which was one of two on 24-
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hour alert at the 507th Medical Company
(Air Ambulance) hangar at Fort Sam Hous-
ton.

At 11:20 a.m. the helicopter arrived at Dil-
ley. Five minutes later Gomez was inside,
along with his mother, Mrs. Olivia Gomez,
and his brother Richard. The helicopter took
off and set down on the Baptist Hospital's
speclally-constructed helipad facing Madi-
son Square at 12:06 p.m.

Within minutes Gomez, then in critical
condition, was undergoing surgery in the in-
tensive care unit.

Gomez was suffering from a broken left
thigh, broken shoulder blade, an eye injury,
multiple rib fractures and chest and internal
injuries. Baptist Hospital spokesmen said or-
dinarily he would not have survived.

“Speed was imperative,” sald Dr. Willlam-
son. “Airlifts like this are tremendous as-
sets."”

Co-pilot with Capt, McLamb was Capt.
Gary Brownell. Crew chief was Spec. 5 Robert
Bohler and corpsman in attendance was Spec.
b Jeff Geary. All are veterans of medical air-
lifts in Vietnam.

Noted Capt, McLamb, who plans to enter
medical school in September, “This was the
same as Vietnam, without the hostile fire.”
ProJECT MILITARY ASSISTANCE TO SAFETY AND

TRAFFIC—MAST

The following is the substance of a news
release being made today.

Secretary of Defense Melvin R. Laird and
Secretary of Transportation John A, Volpe
today are announcing a joint test program
to determine the value of helicopters in pro-
viding medical assistance to auto accident
victims and other persons needing emer-
gency medical care,

The test program, to be conducted in the
San Antonio, Texas, area from July 15
through December 31, will use Army heli-
copters and medical corpsmen to provide
medical assistance to civilians involved in
emergency situations. It will utilize tech-
niques developed during the Korean and
Vietnam Wars to provide medical ald and
evacuation for wounded soldiers.

‘The rapidity of evacuation by helicopter
has been determined as one reason for the
death rate of wounded soldlers declining
from 4.5 per 1,000 in World War II to 2.3
per 1,000 in Vietnam.

Most assistance is expected to be for vie-
tims of highway accldents, but the test will
also provide transportation for doctors
needed by critically injured or 1i1 persons,
especially in remote rural areas.

The Army’s B607th Air Ambulance Com-
pany, Fort San Houston, will maintain one
UH-1 “Huey” helicopter and crew on con-
stant alert to respond to emergency calls.
The UH-1 can transport three stretcher and
four sitting patients plus flight crew and
medical personnel.

Request for assistance by the Army will be
routed through the Bexar County Sheriff’s
Office. Sixteen civilian and two military hos-
pitals in the 10-county area of the test pro-
gram are to be involved in the program.

It is expected that the program will help
determine the effectiveness of communica-
tions and coordination systems, training re-
quirements for civilian and military particl-
pants, number of missions during an aver-
age time period, and the feasibility of the
use of reserve Army aviation units.

Decislon to initiate the program was based
on Departments of Defense and Transporta-
tlon studies in conjunction with the De-
partments of Justice and Health, Education
and Welfare and other federal, state and
local authorities.

MirTaRY To TRY ATR AMBULANCE IN
SaN ANTONIO

(By John Mort)

WasHiNGTON.—Federal officlals announced
today a pilot project in which air evacuation
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methods learned in Vietnam will be applied
to civilian emergencies in this country, par-
ticularly traffic accidents.

The experiment will be conducted in San
Antonio beginning today and lasting until
the end of the year.

Military helicopters will be used along with
military medical personnel.

The program will work this way:

A law enforcement officer will radio the lo-
cal sheriff’s office requesting a helicopter.
Military crews on a standby basis around the
clock will scramble and fly to the scene of
the accident, emergency aid will be admin-
istered and then the victims flown to the
nearest hospital,

Medical personnel will radio ahead to the
hospital emergency room what kind of in-
Juries have been suffered.

An air ambulance company at Ft. Sam
Houston will conduct the experiment in co-
ordination with the Bexar County Sherifi's
office.

Four civilian hospitals in San Antonio have
helicopter landing pads. There is another at
Brooke General Hospital at Ft. Sam Houston.

While the program is aimed primarily at
taking care of traffic accident victims, it also
would be concerned with flylng doctors to
treat critically sick persons in remote rural
areas and also to bring these sick people in
to hospitals.

The project was announced jointly by De-
fense Secretary Melvin Laird and Transporta-
tion Secretary John Volpe.

Laird sald that trauma resulting from ac-
cidents is the greatest cause of death among
persons under 35 years of age.

He said the military has learned in Viet-
nam that battle deaths can be cut substan-
tially by rapid evacuation of wounded in
helicopters.

Laird sald federal officials will study “the
cost effectiveness” of the pllot project and
if it is found worthwhile, similar projects
:i;ill be conducted in other areas of the na-

on,

The Defense Department will pay for the
program.,

Lalrd sald several states and communities
have experimented with using helicopters for
medical emergencies but often had found the
costs of training personnel and of the air-
craft prohibitive.

But as the war winds down in Vietnam, he
sald, many helicopters will become avallable
as surplus.

“Also, we've tralned a great deal of mili-
tary helicopter pilots since 1965. Many of
them are returning to civillan life and will
be avallable for this work."”

Volpe sald if the project works out effec~
tively, the military may continue to provide
the alr ambulance service for civilian com-
munities.

The San Antonio project will cover a 10-
county area. Fifteen helicopters (UH-1s), 21
pilots and 10 corpsmen trained in medical
ald and evacuation will be assigned to the
test program. Almost all of the men are vet-
erans of Vietnam.

THE TRUE STORY OF ROTC

Mr. GOLDWATER. Mr. President, it
is practically impossible for the services
to get favorable attention from the press
and other media of the country, so in
the hope that Senators might be able to
know the true picture of ROTC as they
see repeated stories of colleges dropping
the units that I should like to offer the
following statistics.

This is prompted by a report in the
press that Trinity College, at Hartford,
Conn., and New York University will end
their ROTC programs by June of 1971,
and that Princeton University and
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Washington University in St. Louis will
end theirs in June of 1972.

To read only this part of the whole
story might give the reader the impres-
sion that ROTC is in real trouble. Far
from it; there are 72 schools awaiting
application for Air Force ROTC and 171
have it at the present time. The Army
has 279 units, and 40 colleges are await-
ing applications.

As a person who acquired his com-
mission in the Army and ultimately in
the Air Force Reserve through ROTC, it
has long been my suggestion to the
branches of the service that any college
that does not want ROTC should have
it taken away immediately, and every
college that we can accommodate should
be allowed the privilege of a unit. It does
not surprise me that some of the radical
left institutions are dropping ROTC,
but the services will be far better off
without them, and I would not be sur-
prised if a better product were coming
forth as commissioned officers.

I ask unanimous consent that an ar-
ticle on this subject be printed in the
RECORD.

There being no objection, the article
was ordered to be printed in the REecorp,
as follows:

At Force WiLL DroP ROTC AT Four COLLEGES

The Alr Force has agreed at the request
of four universities to disband reserve officer
training corps units at the schools over the
next two years.

Trinity College, Hartford, Conn., and New
York University will end their ROTC pro-
grams by June 1871, and Princeton University
and Washington University in St. Louls by
June 1972.

OIL TMPORTS

Mr. GRIFFIN. Mr. President, I want
to register my strong concern regarding
the action taken last week by the House
Ways and Means Committee, which, if
adopted by Congress, undoubtedly would
prevent the abolition of oil import
quotas in the foreseeable future.

Of particular concern to me is the ef-
fect of such action on the temporary
quota which was placed on imports of
Canadian oil. While I am far from happy
with the 10-month quota placed on Ca-
nadian imports, the House Committee
action would, in effect, “lock in” a quota
system for all oil imports, including Ca-
nadian oil, for an indefinite period of
time. Despite the fact that, theoretically,
the committee action would not prohibit
the elimination of quotas or the estab-
lishment of high quotas, the net result is
likely to be the same.

Such action is not in line with the
“interim control” measures announced
by the President at the time of institut-
ing quotas on Canadian oil imports and
is clearly counter to the recommenda-
tions of the Cabinet Task Force on Oil
Import Control.

In announcing the imposition of
quotas on Canadian oil, the President
tempered his action by stating:

It is expected that discussions will con-
tinue with Canada looking toward the con-
clusion of an agreement permifting freer ex-
change of energy resources between the two
countries.

The task force in recommending a
changeover from a system of quotas to a
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system of tariffs concluded that national
security reasons do not exist for restrict-
ing Canadian oil imports indicating that
such oil “is nearly as secure politically
and militarily as our own.” Accordingly,
the task force recommended:

That, after an appropriate transition, Ca-
nadian and Mexican imports be exempt
(from higher tariffs) if common energy ac-
cords can be arranged with these govern-
ments.

Since 1959 when Presidential Procla-
mation 3279 placed the mandatory oil
import quota system into effect, the only
restrictions on Canadian imports have
been as the result of voluntary agree-
ments between the United States and
Canadian governments. Under the House
committee action any form of control
over oil imports, including voluntary
agreements, would not be permissible.
All flexibility to the President in dealing
individually with different import situa-
tions and different national security con-
siderations would be removed.

To underscore the disastrous effect
which the House Ways and Means Com-
mittee action could have on the con-
sumer, the employees of industries utiliz-
ing oil resources, as well as the industries
themselves, let me focus on my State of
Michigan.

Under the present quota system, the
task force determined that the cost to
consumers in Michigan in 1969 was $209
million and approximately $5 billion na-
tionally. In other words, each person in
Michigan paid $24 in 1969 as the result
of quotas on foreign oil imports. For a
family of four the cost would be nearly
$100.

To be more specific, oil import quotas
cost Michigan residents in 1969 over 10
times as much as the State spent on all
environmental programs in that year and
only slightly less than the total State
budget for all higher education assist-
ance or the amount allocated for all wel-
fare payments.

On top of this burden to Michigan
residents has been added the restriction
on Canadian oil imports from March 1,
1970, to December 31, 1970. At the time
when the quota of 395,000 barrels per day
on Canadian oil imports into the Mid-
western and Eastern parts of the United
States was put into effect, the level of
daily imports had reached nearly 550,000
barrels. While a portion of this high level
is normal in the early winter months, a
substantial part is also due to the de-
crease in the availability of domestic
sources for Michigan users, as well as
other users in Northern and Midwestern
States.

For instance, Michigan crude oil pro-
duction has declined nearly 40 percent
in the last decade and at present ac-
counts for only 27 percent of the demand
for erude petroleum in the State. In ad-
dition, other domestic resources have
leveled off or decreased their supplies to
Michigan with the exception of West
Texas. However, the cost to Michigan
users from this source runs from $0.50 to
$1 per barrel above Canadian costs. This
oil is the most expensive domestic source
for Michigan users.
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With respect to gasoline prices, it has
been estimated that consumers in the
Midwest may have to pay an additional
1115 cents per gallon because of the
quotas on Canadian oil imports.

It should also be pointed out that in
some instances Canadian crude oil is
the only source of supply to Michigan
and other Northern States. This is par-
ticularly true with respect to manufac-
turers of petrochemicals, a major prod-
uct in Michigan, Such producers who are
denied access to low-cost Canadian petro-
leum are forced to pay at least 60 percent
more for crude oil and, thereby, cannot
realistically compete with foreign pro-
ducers. In fact, to avoid the restrictions
of our present policy, a number of U.S.
producers have simply located their new
plants abroad. The effect on employ-
ment is obvious. Furthermore, indefinite
continuation of present restrictions on
Canadian imports is likely to lead to the
shutdown of additional plants within the
State resulting in the layoff of hundreds
of employees. In view of Michigan’s cur-
rent high unemployment level, the pros-
pect of further layoffs is not at all pleas-
ant.

While present oil import policies place
a heavy burden on Michigan, as well
as the entire country, serious adverse
consequences may ensue if oil imports
can be controlled only through the quota
mechanism.

Although our oil import program has
always been justified in terms of our na-
tional security, and we obviously need to
protect our domestic petroleum supply,
there should be a limit on what we have
to pay for that protection.

Accordingly, I intend to oppose vigor-
ously any measure which requires the
exclusive use of quotas to control oil im-
ports. Furthermore, I believe that a better
balance can be struck between national
security considerations and the economic
well-being of the country by adoption of
either the Cabinet task forece recommen-
dations or some similar system. The
American consumer deserves no less.

AMERICAN CASUALTIES DROP

Mr. DOLE. President Nixon's efforts to
wind down the war in Vietnam have re-
sulted in not only an overall troop re-
duction from a high of 532,500 when he
took office to the present 413,900, but
they also are reflected in the substantial
reduction in the number of Americans
killed and wounded.

Weekly U.S. casualty reports this
month continue to reflect a downward
trend, evidence that the destruction of
enemy supplies during the Cambodia op-
eration and the success of the Viet-
namization program have lived up to the
President’s expectations.

Statistics show that from the first
half of 1968 to the first half of this year,
American deaths in Vietnam have been
reduced by two-thirds, that is 66.7 per-
cent. The number of Americans
wounded has likewise been reduced by
a similar margin, 66.9 percent. Deaths for
the ‘first half of 1969 contrasted with
the first half of 1968 show a reduction
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of 38.8 percent; and from 1969 to 1970,
by 49.7 percent.

The number of Americans wounded
the first half of 1969 as contrasted to
1968 shows a reduction of 25.8 percent;
from 1969 to 1970, 55.4 percent. Approxi-
mately one-half of those classified as
“wounded” are not hospitalized and re-
main in the field for treatment. The fig-
ures for the first two quarters of each
year are used because 1970 is only half
over.

THE ASSAULT ON AMERICAN
INDUSTRY

Mr. GOLDWATER. Mr. President, be-
cause I know that Senators are deeply
interested in the security of our Nation,
I invite attention to an extremely fine
speech relative to this subjeet which was
delivered July 10 before the Common-
wealth Club of San Francisco by Mr.
Robert Anderson, president and chief
operating officer of North American
Rockwell Co.

Mr. Anderson declared that the United
States is now in second place behind the
Soviet Union in the development of new
weapons at a time when the military-
industrial relationship in this country is
under concerted attack. He concludes
with the assertion that this Nation must
continue its technological leadership be-
cause to default “means the passive ac-
ceptance of major risks in our national
security.

“And without security all else is fruit-
less,” Mr. Anderson said.

America’s defense shield must not be
shaped by harangue and denunication and
newspaper headlines, It must continue to be
forged in the councils of the Presidency,
within the Joint Chiefs of Staff, and in the
Congress of the United States.

I believe that Senators will agree with
me that Mr. Anderson places the whole
subject of America’s defense establish-
ment with its industrial backing into its
proper and reasonable perspective.

I ask unanimous consent that the
speech be printed in the RECORD.

There being no objection, the remarks
were ordered to be printed in the Recorbp,
as follows:

THE ASSAULT ON AMERICAN INDUSTRY
(Remarks by Robert Anderson, President and

Chief Operating Officer, North American

Rockwell, before the Commonwealth Club,

San Francisco, California, July 10, 1970)

GENTLEMEN: The military-industrial rela-
tionship that we hear so much about in this
country was not invented In 1968 or 1969.

It has existed for nearly two hundred years,
but it’s only become a significant factor with
the advent of sophisticated weapons systems
which demand the closest teamwork between
industry and the government.

That teamwork has meant much to this
Nation's security.

Yet, despite the high priority we all place
on national survival, the defense industry
today is being subjected to incredible de-
nunciation. The attack has a violence un-
paralleled in American history.

Although some of the provocative head-
lines would have us belleve otherwise, most

Americans do not belleve that large cor-
porations are inherently evil, or that prepa-
ration for defense is of itself immoral.
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Yet so vehement have been the attacks,
that many sincere people are troubled when
they read of excessive profits, cost overruns,
lack of government control over expendi-
tures, and so on.

‘We have a two-fold danger facing us in the
continued harangue by those who oppose
this relationship. The first is the undermin-
ing of public confidence in the integrity of
defense procurement. The other is the de-
struction of morale of the dedicated men and
women who are part of the defense estab-
lishment—whether In government or in-
dustry.

The critics have had the fleld to them-
selves, confident that there would be mno
vigorous opposition, and hoping that there
would be just silent acceptance of the
charges.

To refute that thought is the reason I'm
here today. This is the right time and the
right audience—American businessmen who
can form a serlous judgment, not on what
is spectacular, but on what is factual,

I can't be entirely objective in my ap-
proach, for North American Rockwell is one
of the nation’s major aerospace contractors
and was recently awarded the very large Ailr
Force B-1 weapons system contract.

However, I do belleve there are two factors
that enable me to take a broad view of the
entire controversy. First, North American
Rockwell is one of the major aerospace com-
panies that is substantially engaged in both
commercial and government activities. Also,
in my own case, because I came from the
automotive industry less than three years
ago, I believe I can view the matter with a
new perspective.

Aerospace represents a great portion of
American industry. There are one million,
two hundred thousand people employed In
bullding this country’s military and com-
mercial aircraft, its defense missiles, its space
vehicles, its advanced guidance systems and
its rocket engines. It’'s the largest manu-
facturing employer in the nation.

Aerospace in 1969 had sales of more than
28 billion dollars. Its export sales of maore
than 3.1 billlon dollars made it the biggest
industrial contributor to our balance of pay-
ments.

The opponents of this business, which has
contributed so much to the military security
and the economic growth of the country,
have rallled around the phrase, “The military
industrial complex,” giving the words an
accusatory ring.

It was General Eisenhower, as you know,
who originated the phrase when he urged
the nation to guard against “the acquisition
of unwarranted influence by this complex,”
and he has been quoted out of context ever
since.

Completely lost in the sound and fury
created by those who picked up only the
partial statement is the full meaning of his
remarks. “A vital element in keeping the
peace," General Eisesnhower continued, “is
our military establishment. Our arms must
be mighty, ready for instant action, so that
no potential aggressor may be tempted to
risk his own destruction . .. We can no longer
risk emergency improvisation of national de-
fense; we have been compelled to create a
permanent armaments industry of vast pro-
portions.” End Eisenhower quote,

It is essential to keep in mind that the
role of the military/industrial complex is not
in making public policy, but in carrying it
out. Viewed in that respect, Industry and gov-
ernment must work together toward common
goals. It would be a national disgrace If they
did not.

Fortunately, the two have always worked
together and practically all of us in this
room have been witness to the results.

You remember the morning of April 12,
1942, when Jimmy Doolittle lifted the first
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of his B-26 bomber squadron from the decks
of the carrier Hornet and headed for Tokyo.
How do you assess the value of Doolittle’s
bravery combined with the military-indus-
trial effort that placed those bombers at the
right place, at the right time?

Perhaps some of you were in the B-17
bombers flylng over Germany when the first
of the P-51 Mustang long-range fighters
drew alongside to afford protection. Who can
correctly assess the contribution of the in-
dustry that developed the alrcraft which
helped turn the tide of the air war?

We do not confine our security contribu-
tlons to alrcraft alone. Many of you remember
the strident urgency of 1954, 1955, and 1956
when it became known that this nation could
very well be on the receiving end of Russian
nuclear intercontinental ballistic missiles.

We had the Atlas ICBM propulsion system
reacy—on time; we had the Thor intermedi-
ate ballistic missile propulsion system ready—
on time,

These achievements and events are fresh in
our minds yet we are witnessing today, with
these continous unwarranted attacks on our
defense Industry, a gradual erosion, a weak-
ening of this nation's defense posture. That,
gentlemen, is a matter of grave concern.

John Eennedy, in his inimitable ‘manner,
could alert the nation with a ringing state-
ment.

“There can be only one possible defense
policy for the United States.

“It can be expressed in one word.

“The word is first.

“I do not mean first, but.

“I do not mean First, when.

“I do not mean First, If.

“1 mean First-Period.”

End of Eennedy quote.

To the critics, however, the words of Eisen-
hower and Kennedy are nothing more than
rhetoric, and rhetoric which they twist to
other ends.

Let's look at some of the charges.

One of these pertains to the size of the
defense and aerospace industry. “Most of
the big military contractors,” they say, “could
not survive without weapons business,”—
with the Implications that corporations are
influencing defense expenditures.

True, there are a handful of major aero-
space companies almost entirely devoted to
government work. However, according to
Moody's Industrials, the defense portion of
the 25 largest prime defense producers in
1969 accounted for less than one-seventh of
their total business. Most aercspace com-
panies are becoming increasingly diversified,
with a wide range of commercial and in-
dustrial endeavors. Typically, they subcon-
tract half of their prime contracts.

Let me assure you that American industry
can survive without the so-called “crutch” of
defense spending. Nevertheless, the defense
industry is being hurt badly by the cease-
less attack on the integrity of its highly
skilled employees who see years of dedicated
effort being dismissed as of no importance or
as of outright moral harm.

Another bellef propagated is that spend-
ing for aerospace and defense needs has
grown during the past five or slx years at
the expense of providing for health, income
security, ald to the poor, education, and
other social programs.

First, let me emphasize that it is the
elected representatives of the people, and
not Industry, who rightfully set national
priorities.

The significance of Congressional-estab-
lished natlonal priorities was stated with
great clarity last December by Dr. Arthur
Burns, now chairman of the Federal Reserve
Board, who said, "The explosive increase of
federal spending during (the decade of the
'60s) is commeonly attributed to the defense
establishment, or more simply to the war
in Viet Nam.
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“The fact is, however,” Dr. Burns con-
tinued, “that civillan programs are the pre-
ponderant cause of the growth of the fed-
eral budget. When we compare the budget
of 1964 with the estimates for this fiscal
year, we find that total federal spending
shows a rise of $74 billlon, while defense
outlays are larger by only $23 billion. . . .
Thus, the basic fiscal fact is that spending
for social programs now dominates our pub-
lic budgets.

Dr. Burns' comments are underscored by
the fact that in this current fiscal year, we
will spend less on defense as a percentage
of our gross national product—7 percent—
than in any one year in the past 20 years,

Today, an estimated 36 percent of the
Federal budget is allocated for defense—
this is in contrast with the 61 percent in
1852,

More than half of the defense budget of
T7 billion dollars is for personnel and oper-
ating costs, Military personnel costs this
year are around $23 billion. Another $22 bil-
lon goes to operations and maintenance.
Less than half is used to procure equip-
ment and services from industry.

Moreover, in those declining percentages
there is a hidden fact that could spell acute
danger for this nation.

This country is in second place behind
the Soviet Union in the development of new
weapons system. Let me repeat, we are be-
hind the Russians at this moment.

The Sovlet Union has invested the equiva-
lent of $16 billion this year in defense-
related research, development and applica-
tions. What has the United States allocated?

813 billion dollars—three billion less than
the Soviet Union,

Those figures, by the way, are taken from
statements by Dr. John S. Foster, Director
of DOD’s Defense Research and Engineer-
ing.

Continuation of that downward trend,
spurred by these relentless attacks, is a direct
threat to America’s long-time confidence that
it can meet any challenge in defense, in
atomic energy, or in space.

What adds to the serlousness of this lag-
ging research and development effort is the
certainty that never again will we have the
luxury of time to catch up if an enemy at-
tacks. Never again will we have the nearly
two years between the invasion of Belgium
and the sinking of the Lusitania. Never again
will we have a year and more between the
Battle of Britain and the disaster at Pearl
Harhor.

Defense-related research and development
is a vital activity.

However, the cirtics are suspicious of any
activity, including research and develop-
ment, because of what they contend are the
“fat profits” in aerospace participation.

What IS the profit picture?

The most penetrating and exhaustive
analysis of corporation profits was a study
by the Logistics Management Institute, a
non-profit organization, which compared the
profits of 40 companies substantially en-
gaged in defense production, with 3,500 com-
panies not engaged in defense,

The results of this broad-based analysis
showed that profit on sales for the commer-
clal and Industrial companies was almost
double that for defense-related works, and
profit on investment in non-defense efforts,
since 1963, was 40 percent to T4 percent
greater,

Last November, Congress authorized the
General Accounting Office to undertake =a
study and review, on a selected basis, the
profits made by contractors and subcontrac-
tors where there is no formally advertised
competition.

The results of that study will be available
at the end of this year, and I am convinced
they will support the previous LMI study.

At North American Rockwell, we've had a
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striking demonstration of this disparity in
percentage of profits. Our Commercial Prod-
ucts Group, last year, had sales which
amounted to only 40 percent of the $2.6 bil-
lion corporate total—yet that group con-
tributed over 756 percent of our entire cor-
porate earnings.

What could be more graphic than those
percentage figures?

Related to this matter of profits is another
popular myth about the supposedly low risk
involved in aerospace p . The critics
would have the public belleve there is no risk
in advancing the frontlers of technology; or
to the extent there is risk, that the Federal
Government underwrites all the risk involved
in space and defense programs.

Again, the facts just do not support this
belief.

Until recently, when there was a change In
the contract ground rules, financial risk had
shifted so heavily to the Industry side that
a company could be betting its corporate
existence that it would be able to remain
afloat while producing the goods or services
required by the Government.

As an sutomotive man, I was amazed by
my first encounter with the Total Package
Procurement Concept.

The fixed-price total package procurement
process embraces the entire span of a pro-
gram from concept through development,
into production. The concept was supposed
to eliminate both schedule slips and unpre-
dictable cost increases. Further, it was in-
tended to balance the contractor’s commit-
ment along the thin line between appropriate
financial risk, on the one hand, and cata-
strophic corporate loss on the other.

In practice, the concept not only delayed
the procurementt of many needed systems
and equipment, but it also fostered an utter-
ly unrealistic budgeting process.

The Harvard Business Review referred to
this concept as “being at war with reality.”
It simply did not recognize the facts of life
as known by American industry.

Can you imagine an automobile manu-
facturer contracting at a fixed price to de-
liver a model 1977 automobile six years from
now? And an automobile, let me add, is
infinitely less complicated than a modern
weapons system.

That's exactly what was asked of the aero-
space industry.

Those much-publicized cost overruns were
not synonymous with waste; neither were
they a symbol of excessive profits. Rather
they were the surface reflection of the cost
uncertainties inherent in developing and
manufacturing advance systems.

No business is ever perfect, of course, but
what is never captured in the blazing head-
lines of cost overruns is the reality of endless
changes, of inflation, of the costly impact of
solving problems which could not be fore-
seen. These are the realities which accom-
pany the advancement of technological
frontiers.

It was thought In the last decade that
these cost risks could be contained by the
magic formula of the fixed-price contract.
Many companies—and many procurement
speclalists within the Department of De-
fense—knew better. Even the procurement
policies which were established—carefully
read—recognized the distinction between
producing a system which had been fully
developed and engineered.

Unfortunately the distinction was lost
sight of and the policies were applied un-
realistically.

Despite all this, if a company wanted to
stay in the business, it had to go along. It
was llke walking blindfolded in a minefield
—and we've seen some of the results.

I do not need to recount the story of the
many companies which have suffered a severe
contraction of profits, and in some cases very
large losses.
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It is encouraging to note that the un-
realistic policies of the past have been rec-
ognized by the Department of Defense as
just that; unrealistic.

Under Deputy Secretary of Defense David
Packard we have new, positive, realistic
thinking on this contract question. Recently,
he issued a milestone directive that talks
common sense regarding improvement in the
management of programs, the necessity for
practical trade-offs between operating re-
quirements and engineering design, risk as-
sessment, and sensible program scheduling.

The Secretary placed his finger on the
solution when he sald, and I quote, “When
risks have been reduced to the extent that
realistic pricing can take place, fixed-price
type contracts should be used.” End gquote.

With the major contracts now being let
by the Department of Defense, industry will
be able to fulfill its responsibilities more ef-
fectively and efficiently than in the past.
They allow the latitude necessary in de-
veloping these highly complex, highly
sophisticated weapons systems, while at the
same time glving the Government its full
dollar's worth.

The critiecs who err about the size and
influence of defense procurement also err
in assuming defense spending is out of con-
trol. In fact, one Senator's own words con-
tradict his assertion that, quote “Military
spending in the United States is out of con-
trol,” unquote. This senator also says, “A
great many gimmicks should be done away
with. The services should reduce or stop,
because of their obvious ineffectiveness, such
programs as Pert, Pep, Value Engineering,
Human Engineering, and the Zero Defects
concept.” End of quote.

Encompassed by these terms, Pert, Pep,
and so on, is a tremendous achlevement
by both industry and the Department of
Defense—the establishment of a systematic
methodology to carry out extremely complex
tasks. Without these technigues of program
control and employee motivation this coun-
try would have been unable to field the
Minuteman missile, or to land men on the
moon, or to carry out a host of other diffi-
cult projects.

Let me stress that the very purpese of
these advanced management concepts iz to
save time and money and to produce the
best possible product. Their effectiveness is
demonstrated by the fact that they are be-
ing adopted on almost every complex proj-
ect in civil construction, and in commercial
and industrial fields.

We're not trying to stamp out construc-
tive criticism. We expect it; we can learn
from it. But we are entirely opposed to the
extremists who alm, not at correction, but
at destruction. They want to disband our
military establishment, and abandon our
defense-related capacity.

John Kenneth Galbraith, for example, has
stated that the solution of all our ills Is
nationalization of the defense industry.

What would be the consequences of na-
tionalization? Another post office operation?
In July 1969 Fortune magazine said: “There
is some danger that the generally competent
and innovative American aerospace industry
could become simply a job shop to govern-
ment.” “The companies,” Fortune sald,
“gould end up in the situation of the old-
fashioned American shipyards, which rele-
gated the design function to the Navy's
former Bureau of Ships or to outside naval
architects, and thereby lost the production
efficiencies that accrue when designs are
drawn with productibility in mind.” (Close
quote.)

To me, nationalization would be national
disaster, and I believe the best answer to
Mr. Galbraith was the sllence that greeted
his proposal.

In this troubled world beset by man-made
problems in population, in transportation, in
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housing, in communications, and in pollu-
tion, there is need for exactly the type of
expertise demonstrated by the aerospace in-
dustry during this past year in America.

The problems facing us are gigantic, na-
tion-wide, even world-wide in scope. Their
solution will require technical skill and
management skill of the highest order. The
best management, In terms of inventiveness
is in the industry that has built the world's
foremost supersonie, trisonie, and hypersonic
aircraft; the Industry that has developed
“miracle” guldance systems; the industry
that has ringed this nation with defensive
ICBM’s, and bridged the gap to the moon.

But I do not want to leave you with the
mistaken impression that we stand now as
pillars of strength ready to take on all ad-
versaries. We have been hurt by this endless
tirade of abuse, and all of us in business
must act vigorously to overcome this con-
stant erosion of American defense capability.

We are determined to resist that erosion.

Our positive refutation to the strident,
uninformed volces will be our continuing
effort to furnish the most efficlent and effec-
tive systems required for the defense of this
nation.

This nation must continue its technologi-
cal leadership. To default, to let that leader-
ship slip away to Russia without further pro=-
test, means the passive acceptance of major
risks in our national security.

And without security all else is frultless.

America’s defense shield must not be
shaped by harangue and denunciation and
newspaper headlines.

It must continue to be forged in the coun-
cils of the Presidency, within the Joint
Chiefs of Staff, and in the Congress of the
United States.

The need for a strong industrial base, for
a strong, free American industry to help
carry out thelr decisions, is self evident.

In this technological age, let us continue
f,o answer the world-wide technological chal-
enge,

Let the industry that has responded so
many times before get on with the job.

Gentlemen, thank you.

GENERAL GEORGE CASEY AND GEN-
ERAL NGUYEN VIET THANH—EX-
AMPLES OF PATRIOTISM

Mr. TOWER. Mr. President, recently
our military has received much criticism,
I feel that it is important to remember
that many of our military men feel a
great responsibility to their country and
are fine examples of patriotism. I ask
unanimous consent to have printed in the
Recorp a new commentary concerning
Gen. George Casey and Gen. Nguyen
Viet Thanh. Both men gave their lives
for their countries. Their records of serv-
ice help to balance the currently fash-
ionable view of the militaristic soldier.

There being no objection, the com-
mentary was ordered to be printed in
the Recorp, as follows:

FraNK REYNOLDS COMMENTARY ON ABC-TV
EvEnmNe NEws, JurLy 9, 1870

It seems fair to say that professional sol-
diers are not at the top of the list of the
most admired men in America these days.
For many people, just to hear the words, “The
generals in the Pentagon”, or “The generals
in Vietnam”, is to think of heartless types
concerned only with personal glories, caring
nothing about the men they commit to
battle,

Perhaps that was not entirely an inac-
curate image of high ¢ in past wars,
but it is completely wrong in the present one,

In the last two months, both the United
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Btates and South Vietnamese have lost gen-
eral officers who were wholely devoted to their
profession and to their troops. General Ngu-
yen Viet Thanh of the South Vietnamese
Army was killed in a helicopter crash just a
few days after the Cambodia invasion began.
South Vietnamese generals are generally
thought of as a bunch of corrupt smugglers
or black market operators and unfortunately
some have fit that description.

But there are exceptions. After General
Nguyen Viet Thanh died, it was discovered
that his entire estate consisted of a Tew sets
of fatigues, one dress uniform, one wife and
seven children. No palatial villa by the sea, no
Swiss bank account, not even a motor bike.

General George Casey, the Commander of
the First Air Cavalry Dlvision, who is now
missing in Vietnam was one of those men who
had “soldier" written all over him, There
was no trace of the martinet in him; he was
a man for whom the responsibilities of high
command were much more important than
its privileges. He accepted all of the first,
and abused none of the second.

General Casey and General Nguyen Viet
Thanh knew war and hated it, perhaps more
than the rest of us. They were splendid ex-
amples of military men who are not really
militaristic. We don't give them much credit
these days as some of us shout and all of us
long for peace now, but it is still an imper-
fect world and the time will certainly come
when not only will the George Casey’'s be
needed, they may even be appreciated.

AS I SEE SOUTHEAST ASIA—PAPER
BY GENERAL NICKERSON

Mr. GOLDWATER. Mr. President,

one of America's distinguished military
leaders, after having served many years
in Southeast Asia, including duty in
China and Korea, culminating his serv-

ice as commanding general of the 3d
Military Amphibious Forces in Vietnam,
has written his impressions of Southeast
Asia.

He has prepared a paper which has
been published by the Supreme Council,
33d degree Ancient and Accepted Scot-
tish Rite of Free Masonry. I have known
Gen. Herman Nickerson for many years,
and I have watched him in service in
Southeast Asia. I know of the tremen-
dous respect and admiration that people
in all branches of the service have for
him.

What he has written is a short paper
that I think could be well read by Sena-
tors; therefore, I ask unanimous consent
that it be printed in the REcorp.

There being no objection, the paper
was ordered to be printed in the REcorbp,
as follows:

As I SEE SBOUTHEAST ASIA

Communism is and has been, from its very
beginning, a world revolutionary movement.

Nevertheless, in recent years, there has
been a tendency in the free world to mini-
mize the dangers of revolutionary commu-
nism due to fragmentation in leadership, the

multiplicity of states and parties, the de-
cline in unity of the communist world, and
its declining appeal to underdeveloped coun-
tries. These factors may very well have
slowed the world revolutionary aspect of
communism.

However, once communism became firmly
established in Russia, it also became ex-
pansionistic and imperialistic with the
avowed goal of world domination. These
basle characteristics of communism have not
changed. In fact, with the declining appeal
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of revolution they have concurrently so
strengthened their military position that a
military confrontation becomes more pos-
sible than ever. Their goal of world domi-
nation would be achieved by “peaceful
means" (revolution) or, if need be, when
the time comes, by the force of arms.

An inherent quality of expansionism is
that it will not permit itself to lose what
it has already gained, just as a dictator can-
not permit himself to mellow. Witness Hun-
gary and Czechoslovakia. The Soviets dem-
onstrated a willingness and readiness to
use force to ensure that the tide did not
commence to turn against them.

In the Middle East, the Soviets are sacri-
ficing their “ideological pride™ in pursult of
their goal of world domination, They have
inserted themselves and become dominant
in a reglon where the Czars falled for cen-
turies. They can afford to worry about ide-
ology later. The fact is that they have sup-
plied arms to the Arab nations, not for the
sake of supporting the Arab cause, but to
promote their long range goal of domination
in this area of the world. Rest assured that,
if there is danger of their losing their foot-
hold in the Middle East, they will be just
as willing to resort to force as they were in
Czechoslovakia.

In Vietnam and Southeast Asia, 1t is again
expansionism—whether it is Russian or
Chinese type is immaterial—it is communist
expansion with the goal of world domina-
tion. The Russians may pay lip service to
their desires to end the war in Vietnam—
but the fact is that they continue to support
North Vietnam materlally and there are no
indications that that support has in any
way diminished. The expansionist pressures
become more evident every day—in Laos as
well as Bouth Vietnam, and the beginnings
of the same in Thailand. Instead of debat-
ing the credibility of the “domino theory”
perhaps we should start becoming concerned
about the “house of cards theory"—if we
withdraw, all of Southeast Asia may collapse
simultaneously.

It is time we recognized the real threat of
communism today—It is a godless, dicta-
torial, imperialistic, expansionistic move-
ment with the goal of dominating the world
and each and every success of the commu-
nists makes our position more and more vul-
nerable. We must develop the internal pos-
ture necessary to thwart their goal.

Now let’s consider the United States’ posi-
tion in Southeast Asia. The U.S. involvement
is in response to the plea for help from the
Republic of Vietnam. Traditionally we have
responded by coming to the aid of people
faced with an aggressor in their land, It is
a counter-insurgency involvement.

A counter-insurgency is a war of limited
objectives. Even with the rules or engage-
ment as we have seen them applied in South-
east Asia, the present action in Cambodia,
almed at eliminating sanctuaries there, is
only a logical and proper tactic for the mili-
tary commander to undertake.

In the northern five provinces of the Re-
public of Vietnam, called I Corps, the same
kind of sanctuaries exist, both in Laos and
in the DMZ.

The problem is to understand that the
communists will not be forced to negotiate
until they have suffered a meaningful mili-
tary defeat. The North Vietnamese Army oc-
cupied Hue and then was completely de-
feated there in 1968, I know of no victories
at all for these invaders unless the tem-
porary occupation of Hue is judged as such.
I don't consider Hue anything but a military
and political defeat to the communist. Yet,
with sanctuaries available, the enemy con-
tinues the war with the apparent assurance
of their winning coming from American pub-
lic opinion.

There can be no doubt that the long range
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objective of the communists is the political
domination of Southeast Asia including the
old Indo-China area as well as Thailand,
Malaysia and even Burma.,

Hanoi is waging an aggressive war against
the South Vietnamese people in order to
bring them under the communist Lao Dong
party dictatorship of North Vietnam. Most
people tend to forget that there are no
South Vietnamese Armed Forces waging war
in North Vietnam. On the contrary, the
North Vietnamese communists are waging a
cruel and tragie fratricidal campalgn against
the South Vietnamese who are trying to
prevent being dominated by military force.
There is also the feeble excuse that the com-
munists merely desire to unite the two Viet-
nams. However, in order to subscribe to the
principle of “re-unification by force” we
should be made aware of other similar situ-
ations, Would it be any more or less abhor-
rent if West Germany attacked East Ger-
many in order to attain the noble goal of re-
unification? What if South Eorea and Na-
tionalist China executed an aggressive war
against North Korea and Communist China?
Are we ready to accept the same principle of
forced reunification and support it militarily
and financlally? Naturally, the principle of
forced re-unification is not a valid agreement
for naked aggression.

A quick glance at the recent headlines in
a dally newspaper and periodicals gives ab-
solute proof of the dishonorable intentions
of the communists in North Vietnam. I speak
of the so-called “other war” in Laos and
Cambodia. Anyone looking at a map of
Southeast Asla can instantly see that the
undeclared war by North Vietnam against
the Laotian people cannot be attributed to
forcibly unifying Vietnam. The 3 million
Laotian people are not a threat to Hanoi
under any stretch of the imagination. The
Plaines des Jarres is not relevant to the
Vietnam War. Nor can we look the other way
with regard to the rights of the Cambodians.
When Hitler took such warlike aggressive
actions against his neighbors, World War II
began. Yet, today lethargy and apathy are
the keywords rather than espousing the
principle of freedom.

Further to the west, Thalland is currently
engaged In a guerrilla war with the commu-
nists supported by Hanol and Peking. Here,
North Vietnam cannot use the pretext of
unification, imperialism, or any other false
banner. The world sees this action as the
true indication of the communists’ objective
to dominate Southeast Asia through wars of
subjugation. The North Vietnamese Army is
the best equipped and trained land force
indigenous to this part of the world today.
General Hoan Minh of North Vietnam was
quite accurate when he sald “The people's
war outlook of our party is a new creative
development of the Marxist-Leninist ideas
of revolutionary violence and revolutionary
war.” This certainly supports Mao Tse
Tung’s classic remark that *“power comes
from the mugzle of the gun,” which of
course was based upon an old discarded
western adage that “might makes right."

The communists do not entertain any i1-
lusions concerning a negotiated settlement
of the problem of Vietnam. General Do, a
North Vietnamese Army general, known to
be commanding communist forces in South
Vietnam, stated “Our basic intention is to
win militarily. We use military victorles as
decisive factors to end the present conflict.
We want to end the war through military
victories and not peace mnegotiations. Nego-
tiations are a form of diplomatic struggle.
We are military men and we must concern
ourselves with military struggles and not
consider diplomatic struggles . . . and even
when we are fighting diplomatically, we must
multiply our military victories if we want to
succeed diplomatically.” Thus, it is obvious
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that the communists do not desire peace but
only to achieve their objective of subjugating
South Vietnam.

The basic tenets of North Vietnam's pre-
scription for victory is:

(1) That the U.S. must withdraw all troops
without reciprocity.

(2) That the communist military and po-
ltical forces in South Vietnam must be
stronger than the forces of the government
of the Republic of Vietnam.

(3) That the communists must dominate
the rural areas, important strategic areas
and especially the cities. They consider the
city areas as the main battlefields where the
ultimate decision will take place either
through subversion or battles.

In order for them to achieve their goal,
they must first destroy the Rural Pacification
Program currently being conducted by the
Republic of Vietnam Government. They are
assassinating hamlet, village and district of-
ficials in order to terrorize the people and to
disrupt the pacification effort. The commu-
nists will then attempt to force a coalition
government, and through subversion and, at
the opportune moment, seize absolute con-
trol of South Vietnam, bringing the people
under the dictatorship of Hanoi.

There have been many pecple in the United
States and in other parts of the world who
expounded various bellefs and solutions to
this conflict. We only have to review our
newspapers of 2 and 3 years ago and we will
find many who stated that the United States
was intransigent and did not desire peace.

Where are the voices that emphatically
stated that when the United States stopped
bombing North Vietnam, there could soon be
productive and meaningful negotiations?

Where are the volces that fervently sald
that if the United States started to withdraw
its military forces fruitful negotiations would
result? We stopped the bombing on 1 No-
vember 1968 and have subsequently with-
drawn 115,000 troops. Where are the frultful
and productive negotiations? Even with 150,-
000 more troops being withdrawn, what will
make the communists talk peace? In prior
“wars” we have won a military victory or at
least have exerted sufficient pressures on
the enemy to cause meaningful talks and ac-
tions, such as the return of our prisoners.
How do we reduce our strength in men and
materials in the Republic of Vietnam and,
at the same time, secure the release of our
prisoners of war?

The intentions and objectives of the com-
munists In Vietnam and Southeast Asia are
very clear. Only the future will reveal
whether we know the communists as well
as they know us.

Compare all other wars, or police actions,
which this Nation has engaged in over the
years of our history with this counter-insur-
gency. How do we secure anything in the
way of an honorable settlement, except a
stand-off 7—a draw? On one side, we will have
the North Vietnamese with the Viet Cong
guerrillas and infrastructure supported by
the communists (Russla and China); and
on the other side, the Republic of Vietnam
Armed Forces with their elected government
officials at hamlet-village levels, supported
by the United States. That leaves Laos and
Cambodia, the areas where, at present, sanc-
tuaries are assets to the communists and are
not considered a part of the counter-insur-
gency per se. I ask you, how do we force the
communists to talk peace under these cir-
cumstances? Again, how do we secure the re-
lease of our prisoners of war? What is the
minimum support for the Republic of Viet-
nam and for how long?

The U.S. advocates of peace in Southeast
Asia at any price may be honest patriots, but
I fail to understand their mental processes
which conclude that the freedom of the
United States is not welghing in the balance.
How can these citizens of our country be so
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unaware of what the communists have told
us? World domination is their objective; and
that means the defeat of the United States
by whatever means—force and violence,
murder, lying, subversion of our youth by
infiltrating our schools and communication
media, to name but a few.

I believe that our President did what he,
as Commander-in-Chief, had to do. He can-
not preside over the loss of this counter-
insurgency; and, at the same time, permit
the communists to gain the role of world
leadership.

Now that the dle is cast for all the world
to see, how does this Nation force the deci-
sion in its favor? And how do we calm the
troubled waters within our borders? The
unrest among the students is sald to be the
honest (emotional and otherwise) motiva-
tions and concern of patriotic Americans, I
submit that these students have been par-
tially or totally brainwashed—conditioned in
their earlier years—by the *‘commie” Iline
slipped into our public schools. I recall
vividly that 20 years ago I became aware of
the communist line of reasoning in the ele-
mentary schools in one of our very fine pub-
lic school systems, Have any of you any such
memoriles? Our awareness of communism is
someéthing like our pollution ostrich-head-
in-the-sand performance, isn't it? We just
don't believe that all people aren't reason-
able, honorable, and law abiding. We should
know better. The average U.S. citizen doesn’t
understand communism and doesn't care to
know that the communists are dedicated to
take all steps necessary to win world domi-
nation . . . to bury us.

Credibility is a fragile commodity but it is
made more durable by an attitude of demon-
strated respect—respect for the rights of all
people, regardless of nationality, race, color,
creed, or material wealth, Time may not be in
our favor but I submit that the need for
respect, demonstrated at all levels of our
society, is vital for our survival during this
age-gap era, We must make youth know that
we, who are over 30, do respect them. The
young Americans who fought and are fight-
ing now, in Vietnam, are the bravest of the
brave—worthy of the honor and respect of
youth and age alike. And the vast majority
of these heroes are under 30 years of age!

If we must settle for a draw in this coun-
ter-insurgency, we can win back part of
domestic world opinion, if we can show we
really care what our young servicemen and
women have done for thelr country during
these years when being in the uniform of our
Nation has not been considered the “in-
thing” to do.

All these words don't amount to anything
without action. The pen has been the winner
over the sword recently when the pen has
been in the hands of the communists, Why is
it that the experlences of military profes-
sionals who have dedicated their entire adult
lives to the defense of our country do not
have the credibility rating they have earned?
When you consult a doctor and are teld you
need a serlous operation to save your life,
the most you would do would be to ask for
another doctor’'s opinion. If they agreed, you
would accept their professional judgment
and have the life-saving surgery. On a far
higher level in the scale of risk, our top
military men have not been heeded, and our
national survival is in the balance, Can we
restore respect for the uniforms of the Armed
Forces of the United States and our police in
time to retain our indivisible Nation under
God?

Consult your leaders. Back your Com-
mander-in-Chief. We must win because the
consequences of defeat are unacceptable. As
General Eisenhower said in his last public
statement: “A camouflaged surrender would
result in the United BStates ‘writing off*
Southeast Asia for the foreseeable future. We
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could survive such a catastrophe—but our
citizenry should be clear that the whole se-
curity system which has maintained peace
and freedom for the past generation, would
be eroded—if not destroyed—by an American
retreat from our commitments in Southeast
Asia."”

Hanoi has not won on the battlefields of
Southeast Asla. Hanoil has not won in Paris.
Hanol has persevered in this war because of
its reading of American public opinion. Hanol
can win only by the pressures of American
public opinion. We must curb our natural
impatience; and we must restore credibility
through educating ourselves as to the true
situation, With an informed American people
neither undue optimism nor undue pes-
simism will prevail. And a substantial major-
ity of the American people will rally behind
our President. There is no other honorable
course of action.

CAPTIVE NATIONS WEEK

Mr. JAVITS. Mr. President, during this
week commemorating the captive Euro-
pean nations, I wish to pay tribute to
the courage and determination of the
peoples of the captive nations for their
continuing efforts to achieve their per-
sonal freedoms. In this same month of
July, we Americans celebrate our own
Declaration of Independence and free-
dom. At the same time, we do not, and
cannot, forget the tragic plight of those
East European peoples whose funda-
mental human rights are still denied
them.

It has been 25 years since military hos-
tilities in Europe were concluded and
Nazi tyranny finally put to an end. Yet,
today, half of Europe stills suffers under
tyranny. An entire generation of East
Europeans has grown up knowing noth-
ing of individual liberty. Those who
fought and sacrificed so much during
World War II for their freedom have
been deeply disappointed in their hopes
and expectations. Even the hopes of the
brave Czechoslovakian youths of 1968
have been cruelly suppressed as have
the earlier movements in Poland, Hun-
gary and East Germany. That these peo-
ples still hope and work so fervently for
release from their bondage is truly an
inspiration which commands our sympa-
thy and support.

Recent talk of some sort of European
security conference, along with negotia-
tions now proceeding between West Ger-
many and the Soviet Union, Poland,
Czechoslovakia, and East Germany,
makes it especially important that the
United States reaffirm its objective of
ultimately seeing freedom restored to
Eastern Europe. “Normalization” of re-
lations between FEast and West in Europe
must not be allowed to mean aequies-
cence in the perpetual denial of human
freedom in one half of an artifically
divided Europe,

The Brezhnev doctrine of limited sov-
ereignty for Eastern Europe enunciated
in 1968 after the Soviet invasion of
Czechoslovakia, is not acceptable to free
men. The United States needs to con-
tinue its resolve to use all the resources
of diplomacy, morality, and world public
opinion so that freedom is ultimately
restored to the peoples of the captive
nations.
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THE POST OFFICE DEPARTMENT
AND ITS ENVIRONMENTAL ACTION

Mr. BOGGS. Mr. President, Postmas-
ter General Winton M. Blount today re-
ported on his Department’s efforts to
combat the pollution of our environment.

This is the Postmaster General's sec-
ond announcement within 24 hours con-
cerning the quality of life in our Nation.
Yesterday, he announced plans to issue
a commemorative stamp that will focus
attention on the environment.

This announcement by Postmaster
General Blount will cause other Federal
agencies to detail their activities in this
field. I believe each of us would be inter-
ested in such a detailed report.

The Postmaster General has desig-
nated Assistant Postmaster General
Henry Lehne to coordinate antipollu-
tion activities within our mammoth post-
al system, He has been assisted in this
responsibility by a post office environ-
mental coordinator, W. Norman Meyer.
In a very short time, these gentlemen
have produced most impressive results.
I salute them and wish them continued
success.

In the area of air pollution abatement,
the Department has been particularly
active. In many of their installations,
they have converted boilers that previ-
ously burned coal and low-grade fuels to
natural gas and other fuels that result in
less air pollution.

This is true in my own State of Dela-
ware. Such action has been taken in the
postal facilities in Newark, Georgetown,
Laurel, Lewes, New Castle, Rehoboth, and
Seaford. The largest postal facility in the
State, Wilmington, has not been con-
verted, but it is under the supervision of
the General Services Administration.

The Post Office Department operates
a fleet of 115,000 vehicles. The majority
of them currently are being equipped
with modern antipollution devices. Ex-
periments are being conducted with other
new antipollution techniques.

The Department also is conducting
surveys at the more than 40,000 postal
facilities across the Nation to determine
better ways to dispose of trash, quell
noise, and cleanse air inside large, poorly
ventilated buildings. In rural areas, the
survey has also extended to an examina-
tion of sewage systems, in an effort to
insure that the best available sewage
treatment techniques are utilized.

Mr. President, again I compliment the
Postmaster General and his staff. I also
look forward to learning what the other
agencies are doing for our environment,
as well as future developments within the
Post Office Department.

U.S. TECHNOLOGICAL SUPERIORITY

Mr. TOWER. Mr. President, in a re-
cent interview, Dr. John S, Foster, Jr.,
Director of Defense Research and En-
gineering of the Department of Defense,
expressed his concern that in an emo-
tional effort to cut defense spending we
might severely damage our technological
and strategic superiority—both of which
are vital to our national security. I feel
that his remarks are timely and ask
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unanimous consent that they be printed
in the RECORD.

There being no objection, the article
was ordered to be printed in the Recorb,
as follows:

[From the Air Force magazine, July 1970]
ARE WE HEADED FOR STRATEGIC SECOND PLACE?

TECHNOLOGICAL SUPERIORITY—KEY TO U.S.

BECURITY AND SURVIVAL
(A report on an exclusive Air Force maga-

zine interview with the Pentagon’s Direc-

tor of Defense Research and Engineering,
by Edgar E. Ulsamer, associate editor, Air

Force/Space Digest)

The security and survival of the United
States depends on strategic and technolog-
ical superlority. Yet this country is peril-
ously close to the point of being “second best”
on both counts.

These sobering views were expressed to Air
Force/Space Digest by the government'’s
ranking weapons technologist, Dr. John S.
Foster, Jr., Director of Defense Research and
Engineering, of the Department of Defense.

Because of the need to compensate for the
Soviets’ ability to conduct major research
and development programs in total secrecy, &
tactical advantage denied the United States,
Dr. Foster concludes that “we simply can't
survive under parity.” He Illustrates the
practical significance of covert Soviet tech-
nologlcal efforts by pointing out that the
U.S. intelligence community, in two consecu-
tive years, and to a lesser extent in prior
years, had *“underestimated” the growth of
the Soviet military effort. Ironically, public
reaction to warnings by Secretary of De-
fense Melvin R, Laird concerning the Soviet
threat, even though the warnings proved to
be understated, frequently was one of in-
credulity. Mr, Laird was accused of saber-
rattling and of overstating the strategic
threat to the United States,

The Soviet military momentum, Dr, Foster
points out, is manifest in two areas:

Rapidly expanding strategic capabilities,
The Soviet strategic offensive inventory is
currently being increased by the equivalent
of about 700 Minutemen IT missiles annual-
ly while the total U.S. force level is now, and
will continue to be, about 1,700 land- and
sea-based strategic missiles. The effect on
U.S. security is immediate, and a Soviet first-
strike capability by about 19756 is a real
possibility.

The steady increase in military and mili-
tary-related E&D by the Soviet Union, which
exceed the combined levels of the Depart-
ment of Defense, NASA, and the Atomic
Energy Commission by about twenty-five
percent. The annual rate of increase in the
Sovlet technological effort continues to range
between ten and thirteen percent while the
shrinkage in the comparable U.S. effort is
now, and will continue to be, “several per-
centage points a year.” The eflfect on U.SB.
security is long-term, with the Soviet Union
seemingly aiming at broad technological su-
periority over the United States by the end
of this decade.

THE STRATEGIC THREAT

The US strategic force level has remained
constant since 1965, at 1,000 Minuteman and
fifty-four Titan missiles, about 550 strategic
bombers, and forty-cne Polaris submarines.
The Soviet force level, according to Dr. Fos-
ter, includes a land-based missile component
“significantly larger than ours.” It consists
of more than 280 85-9 missiles in operation
or in the process of being deployed. SS-9
missile deployment has been averaging about
fitty per year. This missile has approximate-
ly ten times the payload of the Minuteman
II missile, and testing indicates the Soviets
may seek to deploy three independently tar-
geted (Multiple Independently Targeted Re-
entry Vehlcles—MIRV) nuclear warheads on

July 22, 1970

each S8S-9, each one substantially larger than
the single warhead of Minuteman II.

The USSR also has operational or is de-
ploying a total of more than 830 S8-11 mls-
siles and is increasing its inventory of this
missile type at an annual rate of about 100.
The 55-11 is roughly equivalent to the Min-
uteman missile in terms of payload.

According to Dr. Foster, the US, for the
moment, enjoys a substantial lead over the
Soviet Union in sea-launched ballistic mis-
slles. This preeminence is likely to be dis-
sipated by 1974 or 1975 because of the high
rate at which the USSR is introducing “Y
class" (comparable to the US Polarls class)
submarines Into its inventory. Nine Y class
submarines are currently operational, and an
additional twenty-five Y class submarines
are known to be under construction. The to-
tal payload of all presently operational Sovlet
sea- or land-launched ballistlc missiles ex-
ceeds that of the United States by a factor
of two. Combined, the Soviet ballistic missile
force, as presently configured, can carry three
times the nuclear megatonnage that US
strateglc missiles can deliver.

Beyond sheer numbers, two factors—their
ability to survive attack and their ability
to penetrate—determine the credibility and
efficlency of ballistic missiles in a deterrent
role, Dr. Foster emphasizes. As for the first
category, all land-based US and Soviet mis-
siles are “hardened” while the two countries’
sea-launched ballistic missiles are “dis-
persed,” thereby achleving a form of equality
so far as initial survivability is concerned,
Survivability of the Soviet land-based mis-
siles is enhanced, however, because the Rus-
slans have already deployed “a relatively
complete ballistic missile defense, at least
in the first phase, around the Moscow indus-
trial area where they emplaced four facili-
ties with about sixteen launchers each.” Dr.
Foster stresses that on the basis of the best
avallable evidence there is “no reason to
doubt the effectiveness of this system.”

More Important to the security of the
United States than this Moscow industrial
area system, Dr. Foster belleves, Is the ex-
istence of Soviet ballistic missile defense ac-
quisition and tracking radar (“Henhouse,” in
NATO parlance) Installations located at
about “half a dozen points around the Soviet
Union and arranged in much the same way
that we propose to deploy Safeguard [the
US antiballistic missile defense system].”
Some of these radar installations are already
operational, and others are still under con-
struction, with completion of the system ex-
pected in two or three years.

In terms of sheer physical magnitude, the
Soviet “Henhouse” radars are described as
twice the size of the Pentagon. The fact that
the Soviet system’s interceptor, the Galosh
missile (larger than our proposed Spartan
ABM and roughly equal in size to our Min-
uteman ICBM), is as yet deployed only in
the Moscow area, 1s not surprising, Dr. Foster
points out. The radar installation is the long-
lead-time component of any ABM system,
and the interceptor force, therefore, is not
deployed until the radar Is close to opera-
tional status. Coverage (area defense), in
terms of effective interception, extends from
the “"Moscow system’s” phased-array radar
acquisition and tracking installations along
about a 500-mile radius, according to Dr.
Foster.

Presumably this will be true also for the
other radar sites iIf and when the Soviets
deploy the Galosh interceptor missile, there-
by creating an effective bulwark around most
of thelr ICBM silos and bomber bases,

Somewhat enigmatic in terms of ballistic
missile defense is the role of the Soviet
Union’s so-called Tallinn system, employing
the SA-5 surface-to-air missile.

Crediting the Tallinn system with “a rather
good capability against aircraft,” Dr, Foster
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indicates that U.S. defense planners believe
it has “only a limited capability against bal-
listic missiles, when working in conjunction
with its own, local radar system.

“I do believe, however, that if the SA-5
system is given information from the large
ballistic missile acquisition and tracking
radars, then it could have considerable ca-
pability in making successful intercepts of
incoming ballistic missiles,” Dr. Foster says.

Dr. Foster, who has been in his present De-
partment Defense assignment since 1965, em-
phasizes that the high level of the Soviet
ABM efforts is the "primary" reason why
“MIRVing” the U.S. balllstic missiles is man-
datory. If the U.S. missiles are not given a
greater capability to penetrate the growing
Boviet ABM system, Dr. Foster stipulates, the
credibllity of U.S. deterrence s jeopardized.
(The secondary reason for MIRVing, he says,
is to make “the surviving [after a first strike]
sea-based and land-based U.S. missiles more
effective.”)

In assessing the ballistic missile capabili-
ties of the U.S. and the USSR with regard to
“penetrability,” Dr. Foster places consider-
able emphasis on the superior payload and
total megatonnage of the Soviets, saying
“what counts most in the long run is pay-
load. The way the Soviets have configured
their force, this comes to about three times
the megatonnage"” of U.S. missiles.

THE BOMBER DETERRENT

The third component of the strategic, nu-
clear forces of the two countries is bombers.
The Soviet Union has 200 long-range and 700
medium-range bombers in its inventory at
this time. About 300 of the nuclear-range
bombers could be deployed against the
United States, “either on one-way missions,
or by using half of them in a tanker role
with the remainder performing two-way nu-
clear attack roles.” In the latter eventuality,
the effective Soviet bomber inventory, Dr,
Foster says, comes to about 850 aircraft,
compared to about 550 US bombers. Both
countries elther have under development or
plan to develop a follow-on advanced homber.

The Soviet Union, Dr. Foster points out,
“is developing & new strategic aireraft which
could perform nuclear bombing attacks
against the US. The Russians don't have a
strategic force of this new type of aircraft
as yet, however.” The Air Force has just
named North American Rockwell Corp. to
develop the United State's next strategic
bomber, the B-1 (see April '70 AF/SD, page
37).

The principal “worry involving the effec=-
tiveness of the US bomber force, and I sus-
pect this is equally true so far as Soviet
thinking is concerned, is whether the strate-
gle alert force, on warning, can be safely
airborne before the missiles of the enemy
submarine force, presumably located close to
the bomber bases, strike,” In Dr. Foster's
view.

Vulnerability to submarine-launched mis-
sile attack is “more severe in our case than
in that of the Soviet bomber force, for rea-
sons of geography. The flight distances in-
volved in [the] case of the USSR are on the
order of 2,000 miles if the Russians move
thelr bomber fields inland. This puts consid-
erable restraint on our [range-limited] Po-
laris submarine missiles. By contrast, even if
we were to move all our bomber bases away
Ifrom the coastal areas, the maximum distance
geography permits us to attain would be just
about 1,000 miles,” Dr. Foster emphasizes,

THE TRIAD CONCEPT OF DETERRENCE

Presently, US policy pivots on three dif-
ferent offensive strategic weapon systems
(land-based missiles, sea-launched missiles,
and strategic bombers) “employing different
technologies and each one capable of pro-
viding deterrence by Itself.” It is the result
of the twofold circumstances that “three
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strings on our deterrence bow are most de-
sirable, on the basis of our experience during
the past ten years, [and] because the under-
lying technologies can indeed give us three
viable, separate systems.”

Dr. Foster points out that “so far as these
three weapon systems are concerned, we
don’t, and we can't, know everything about
their underlying science and technology.
From time to time, in the past, we encoun-
tered problems and difficulties [with one or
the other of these systems] because of
changes in Soviet capabilities or because of
advances through our own studies and re-
search. These difficulties were of a nature
that could cause gross malfunction of a large
portion of a particular force. Sometimes the
corrections could be made in a matter of
weeks or months, and sometimes this re-
quired years."

For this reason, Dr. Foster considers it
“unacceptable to rest security of America
on & single force which for the foreseeable
future, would be prone to the same kind of
vulnerability through change and technologi-
cal surprise as has been characteristic of its
past.”

Dr. Foster, furthermore, is sanguine about
“the viability of these three systems in the
foreseeable future.

“Bombers can be based on alert and can
have sufficlent active defense to permit them
time and sufficlent warning to become safely
airborne in case of nuclear attack.

“We have this capability today, and I be-
lleve that, through the deployment of our
ABM systemm and the development of the
B-1 bomber [which permits substantially
greater dispersal and faster flushing], we will
have this capability in the future,” Dr. Foster
points out.

“Further, the bomber has another invalu-
able feature: It penetrates enemy defenses
in a very different way from that use by
ballistic missiles. This forces the enemy to
deploy an entirely different strategic de-
fensive system."

As to extending the viability of land-based
ICBMs well into the 1980s, Dr. Foster con-
siders most “promising among the several
approaches under review, a combination of
active defense systems and mobility.” The
Safeguard system, he believes, “Is the best
way to approach active defense. If the threat
should grow to beyond those levels that can
be coped with by a full implementation of
the Safeguard system around the Minuteman
fields, then it would be possible to add—Iif
and as necessary—more, but smaller radars
since they don't have to be as capable [for
the hard point-defense role] as the current
missile site systems, and to Increase the
number of interceptors,” he says.

“On the strength of our present calcula-
tions, the cost of intercepting incoming ob-
Jects is about equal to the cost of develop-
ing new offensive systems.

"“We can now provide defense systems for
less expense than the cost of the Soviet
offensive systems. We have to allow, however,
for the future possibility of the Soviets de-
veloping new penetration techniques that
might change this cost ratio around. Look-
ing at the end gain, I suspect that over the
years the cost of defense will about equal
the cost of offense,” Dr. Foster says.

Dr. Foster exudes a high degree of confi-
dence that the United States can, and must,
create an effective missile defense system to
provide for the survival of several hundred
Minuteman missiles as well as of the cutting
edge of the US bomber fleet—a surviving
force “capable of meting out an unacceptable
level of assured destruction on an aggressor
contemplating a first strike against the US.”

(Dr. Foster rejects as “a complete false-
hood" the claim that both sides have enough
weapons to kill the other many times and
that, therefore, further expansion of this
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country’s deterrent forces is both unnecessary
and provocative: “This simply is not true.
What is true is the fact that the case for
peace or war rests on the prevention of any
serious imbalance in capabilities of the po-
tential adversaries,” he says.)

THE MOBILE MINUTEMAN FORCE

Studies of how a portion of the Minute-
man force can be made mobile have shown
“that the technique that looks rather feasi-
ble involves either a wheeled or surface-effect
(also known as ground-effect machine—
GEM) system, which enables the missiles to
flee on warning to hardened, underground
shelters. There would be many more shelters
than there would be missiles, the end gain
being that we could construct substantially
more shelters than the number of reentry
vehicles that the enemy can place on his mis-
siles," Dr. Foster says.

“We consider this to be a favorable ex-
change ratio because we can build additional
target points, {i.e., shelters, for considerably
less than $1 million, whereas we believe that
it costs the Soviets considerably more—by
a factor of five to one or even higher—to pro-
vide additional warheads" according to Dr.
Foster.

As yet undecided is whether such a mobile
system should employ special, heavy trucks
capable of speeds in the thirty- to fifty-mph
range, or surface-effect machines operating
in the sixty- to 100-mph range. In the case
of a GEM system, about twelve months of
special design work would be necessary “be-
fore we could proceed with advanced devel-
opment of such a system, which some plan-
ners favor over the wheeled method which
has been under study for almost a decade,”
Dr. Foster says.

The Minuteman missile, Dr. Foster finds,
can be adapted “rather directly” to either a
wheeled or GEM system, requiring only lim-
ited changes to provide for more rapid launch
capabllity and transportability.

THE SEA-LAUNCHED BALLISTIC MISSILE

There is at this time no serlous technolog-
ical threat in sight that would render obsolete
the US submarine-launched ballistic missiles,
the third component of this country’s triad
of deterrences, according to Dr. Foster.

“The sea is such a difficult medium in terms
of detection that Secretary [of Defense Mel-
vin R.] Laird bas concluded that for the next
few years our [SLBM]| missiles will continue
to enjoy relative invulnerability. It is very
difficult for a submarine to find another
submearine, for a surface ship to find a sub-
marine, or for an air- or satellite-based sys-
tem to find a submarine. We don't, of course,
dismiss the possibility that in the future
some new technigque might evolve which
would make submarine detection easier than
it is now. The one worry we have about our
SLBMs is the fact that because the sea is
such a difficult medium, it is very difficult for
us to find out just how successful the Soviets
are in detecting and tracking our Polaris
submarines.

“To assure the continued utility of our
sea-based missiles, we are proposing some
actions in the Fiscal 1971 budget that will
extend the relative invulnerability of the
Polaris platform through the remainder of
the 1970s,” Dr. Foster explains.

But by the 1980s, “we belleve it will be
necessary to replace the Polaris system with
a new platform capable of launching longer-
range missiles and with improved submarine
characteristics,” he adds.

Current study efforts involving an Under-
seas Long-Range Missile System (ULMS) are
“not being pushed very hard at this time,”
Dr. Foster points out.

THE SIGNIFICANCE OF MILITARY SPACE

The United States, in Dr. Foster's view,
enjoys a considerable lead over the USSR In
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terms of basic space technology and in ap-
piying such technologies to practical mili-
tary requirements. US programs In the areas
of “communications, mapping, warning, sur-
velllance, weather, and other activities di-
rectly related to the military have been ex-
tremely rewarding. On a short term basis, I
believe the continuation of these efforts to
the degree that we now propose is well war-
ranted,” he says.

As for the requirement of manned military
space operations, he theorizes that “over a
longer range, we will come to realize that
there are military needs in space that can-
not be accomplished without placing much
larger payloads in orbit [than are being
planned now by NASA]. It is much more ef-
ficient, and less complex and costly, to per-
form the whole job in orbit. The main cost
of our present communication satellite sys-
tems, for instance, is absorbed by ground
elements.

“The costs of the ground terminals
are determined to a major extent by the
capability of the satellite, both in terms of
the power that is needed on the ground and
the power available in the satellite,” he says,
adding that for this reason an onboard sys-
tem could perform the military mission bet-
ter and more economically.

While he regrets the cancellation of the
MOL program, Dr. Foster believes that the
current, joint NASA-DoD effort involving a
space-transport system, including a two-
stage reusable space shuttle, “can be worked
out in a manner that is mutually satisfac-
tory.” (Current differences of opinion be-
tween the Air Force—DoD’s executive agency
on the program—and NASA center around
the military's need for Ilarger payloads,
higher orbits, and a substantially increased,
so-called cross range, i.e., the ability to ma-
neuver the T07-slze orbiter stage in airplane
fashion following its return from space.
NASA favors a low cross range to facllitate
the basic design task.)

Assuming that this controversy will be
resolved, Dr. Foster believes that the NASA
space shuttle “should be pursued vigorously;
the Department of Defense supports it
strongly and we believe that, when available,
it will be of great use to us.”

THE MOUNTING SOVIET R, & D. MOMENTUM

Nothing is as worrisome to US defense
planners as the destabilizing influence on our
long-term deterrent capability that results
from the present high momentum in Soviet
weapons development and R&D.

To evaluate the technological capabilities
of the US and the USSR, Dr. Foster employs
two criteria: the status of technology today,
and the current level of R&D effort and its
portents.

In the first case, he believes that the United
States still has an overall lead on the Soviet
Union but that there are a number of specific
areas of technology where the Russians are
ahead of this country. Among them he cites
greater Soviet efforts and experience involv-
ing high-yield nuclear weapons in the one-
to sixty-megaton range, and space-based ex-
perimentation inyolving high-energy physics.
The US lead in most areas of technology, ac-
cording to Dr. Foster, ranges “from about a
year to a few years, which doesn't mean that
we will lose all technological superliority that
rapidly, since, in certain areas, that might
require five or even ten years.”

Because of the “cutback in US R&D efforts
by a few percentage points annually, and the
Soviet increase of between ten and thirteen
percent each year—plus the fact that
Russia's R&D effort in the area of space, nu-
clear energy, and direct military matters al-
ready exceeds ours by about twenty-five per-
cent—the US is fast approaching the point
of becoming second best In terms of total
technological capability,” Dr. Foster fears.

In sharp conflict with these trends, Dr.
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Foster points out that “US securlty depends
on our being technologically superior. I don't
believe that we can maintain our national se-
curity if we have parity or are in second
position with regard to research. This is so
because the Soviet Union enjoys a vell of
secrecy over its R&D effort and weapons de-
ployment, To counter this advantage, the
United States simply must be in a position of
‘essentlally having been there’ technologi-
cally before the Soviets, so that we can assess
the dangers to our security [of a given tech-
nological development] and take whatever
action is prudent and necessary.”

Accentuating the critical imbalance in So-
viet and US R&D levels, Dr. Foster empha-
Blzes, 1s the fact “that we are torn between
encroaching Soviet technological superiority
and inflation. We are finding that the weapon
systems that can be designed, superior as
they are to those in the field, extract such a
high price in acquisition that we can’t afford
them. If we are to maintain our security in
the years ahead, we will have to do the R&D
job at less cost. In the next year or two, per-
haps even for longer, we will have to rather
ruthlessly squeeze out all unnecessary costs
in our weapons development and procure-
ment programs.

“In taking these belt-tightening economy
moves, we will have to exercise infinite care
to watch that the long-lead aspects of our
research and development programs, such as
basic research, exploratory research, and
some advanced developments, are maintained
in the important, critical areas,” he stresses.

He cites as an example the explosive area
of laser technology with its implication for
rapid advances in terms of defense systems
as well as for other applications. The U.S.,
in spite of present budgetary restrictions, is
“undertaking an aggressive effort in laser
technology,” he says, adding “of course we
would like to do more if additional monies
were avallable. There is no way of establish-
ing whether the US is ahead of the USSR in
laser technology or vice versa.”

“We have been running number one for
so long that we have become wasteful at
times, Also, part of our difficulty at the mo-
ment is that we have a larger areospace in-
dustrial base than we have budgets to sup-
port it. What we have to do is to employ
some of the measures [of frugality] that are
being practiced by those nations that are
currently number two, three, or four, in or-
der not to become number two, three, or
four ourselves. If we fail to take those meas-
ures, then surely that fate lies ahead for us,
too,” Dr, Foster warns.

There is considerable room to improve the
US management of technology in his view.
“In a business as large and as complex as
that of aerospace, there is always room for
improvement” he says, adding that the De-
partment of Defense, under the aegls of Dep-
uty Secretary of Defense David Packard has
Just completed a comprehensive document
that *“outlines the areas where the most
progress can be made,” These areas, in turn,
will require detailed attention by the serv-
ices, he points out.

The main focus is on “the creation of first-
class teams—and people are all-important—
to implement the programs, and to delegate
to them not only clear responsibility but
also corresponding authority to manage.”
Basically the Department of Defense directs
the services to an understanding, “as com-
plete as possible,” of any glven technological
problem before any action is taken and sec-
ondly, to the need to concentrate on the
“necessary rather than the desirable solu-
tions," he says.

PUBLIC DISREGARD OF THE THREAT
Yet another factor that impinges on the
military technology effort of the United
States at this time, in Dr. Foster's view, is
the historic lassitude the American people
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have brought to military preparedness dur-
ing periods of relative peace, This is coupled
with the effect of the Vietnam War on pub-
lic attitudes and the fact “that the growing
threats to American security and our ability
to deter are not taking shape in areas where
the American people can see them.

“The American people don't see the Sovlet
55-8s, 88-11s, or 55-13s; they don't see the
deployment of Soviet balllstic missile de-
fense; they don't see the Soviet Polaris-type
submarines off our coasts; and they don't see
the serlousness of the threat facing our
allies,” he points out. As a result, and In spite
“of the uncommon effort by Secretary Laird
to release as much tangible evidence of the
Soviet threat, certainly more than any of
his predecessors have made available to the
publie,” public reaction to the current threats
has been impassive, he admits.

In addition, Dr. Foster detects a basic dis-
enchantment with and rejection of tech-
nology on the part of a portion of the publie,
stemming from the faclle bellef “that the
national security situation is getting worse
instead of better and that this worsening is
due to technology making available weapons
of ever-increasing destructiveness.”

From this premise, “some people conclude
that the only way out is to stop military re-
search and development. The problem is, of
course, not quite that simple. Technology, in
my view, is not the source of the problem.
Technology can be used for good or evil, it
can be used for peace or war and, in fact,
the first alternative is how America is using
it,"” Dr. Foster explains.

“I believe that we cannot maintain our
national security and our freedom without
more, rather than less, technology. In order
to meet the necessary military capability
with a minimum expenditure of our resources
and money, we need technology. The only
alternative is to buy more and more weapon
systems that are obsolescent, which certainly

is the least effective way of achleving a given
military capability,” he argues with consid-
erable conviction.

Given the validity of Dr. Foster’s point of
view and the persuasiveness of his presenta-
tion, this reporter cannot escape the con-
clusion that, in time, the Congress and the

public will
thinking.

come to share his and DoD’s

THE DANGER OF A TRADE WAR

Mr. JAVITS. Mr. President, I ask
unanimous consent to have printed in
the REecorp the text of my testimony, as
ranking Republican member of the Joint
Economic Committee, which I presented
on Friday, July 17, before that committee
on its mid-1970 economic review.

There being no objection, the testi-
mony was ordered to be printed in the
Recorbp, as follows:

DANGER OF A TrRADE WarR Looms Over US.
INTERNATIONAL Ecowomic Poricy

Mr. Javirs. Mr., Boggs and I have been
asked to appear this morning to give our
impressions as to the overall International
economic situation. The Forelgn Economic
Subcommittee of the Joint Economic Com-
mittee, of which Mr, Boggs is the Chairman
and I am the ranking minority member has
been holding a serles of hearings on various
aspects of the international economic scene.
These hearlngs will reconvene shortly after
concluding the 1970 mid-year economic re-
view to conslder the multinational corpora-
tion. The purpose of our appearance here
today is to outline for the members of the
Committee how the International economie
situation appears to us.

The international economic picture pres-
ently faces a strange and dellcate paradox.
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On one hand, there are grounds for opti-
mism, which on the other, a protectionlst
tide seems to be sweeping the world which,
if allowed to go unchecked, will bring only
grief and disaster to the world in the form
of an international trade war. For while some
optimism in the world’s financial affairs is
warranted, it is so precariously balanced as
to be susceptible of being swept aside easily
by the angry tide of a trade war. Such a
trade war could wreck the structure of in-
ternational economic cooperation established
since World War II and the institutions
which have grown up under it. It could de-
stroy the hope for political unity in Western
Europe, erode the foundations for political
cooperation with Latin America, and make
the whole world vulnerable to a depression,
to disorganization and to a resurgence of
Communist influence in the affairs of men.

This threat overshadows the following re-
cent optimistic developments. A major new
international monetary initiative has become
operative early this year and seems to be
functioning well in its assigned task of facil-
itating international ligquidity. I refer to the
creation of Special Drawing Rights, and 1
note that the United States has received its
initial allocation of $217-million in SDRs.
Trade relations between surplus and deficit
countries appear to be moving towards cor-
rection and adjustment reflecting the West
German and Canadian revaluations and the
French devaluation. Lessening infiationary
pressures in the United States and our declin-
ing economy and the increased inflationary
pressures facing European economies have
resulted In a greater U.S. trade surplus in
the first five months of this year. This sur-
plus totals $1.13 billion through May of this
year or approximately double the 1969 sur-
plus of $638 millions in the first five months
of 1969. Some Japanese moves towards the
liberalization of their onerous trade restric-
tions in turn should have the gradual effect
of reducing the internationally intolerable
surplus position of Japan and alleviating the
deficit position of other nations such as the
United States.

The Eurodollar market has weathered well
the immediate crises of the past year in
which the repressive monetary policy in the
United States caused massive Eurodollar bor-
rowings by U.S. banks and corporations to
meet their liquidity needs. The Eurodollar
market proved ltself up to the task of keep-
ing the all-important flow of international
trade and investment moving.

On the negative side, the balance of pay-
ments position of the United States remains
weak., The main reason for this is that our
trade surplus position is not great enough to
cover our other foreign commitments which
include Vietnam, foreign military and eco-
nomic assistance, fourism and foreign direct
investment among other items.

But again the picture is not totally dark
since we are withdrawing from Vietnam and
hopefully the balance of payments saving
that will accrue from this troop withdrawal
will not be spent in military action or mili-
tary support in other Southeast Asian coun-
tries. As I mentioned, our trade surplus is
improving and I look for it to continue to
improve since we are farther advanced in
our battle against inflation than other indus-
trialized countries. Also, the Federal Reserve's
recent wise decision to lift the interest
ceilings on certaln categories of CD deposits
is likely to encourage dollars to stay at home
since they can now earn returns comparable
to those that can be earned by Eurodollars.

It 1s also clear that the world has been
willing to bear the balance of payments
deflcit of the United States assuming it does
not get out of hand. Dollar redemptions for
U.S. gold have not been running at a high
rate. Perhaps this deficit can be viewed as
the service charge that the world is willing
to bear for the use of the dollar as a reserve
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currency and the Eurodollar as the inter-
national currency.

Mr. Chairman, I make this brief survey
solely to indicate that the international eco-
nomic plcture is far from being grim. It
appears to be far healthier than does our
own domestic economy. This has resulted
in what can be called a transference of
anxieties and scapegoatism in which many
people who are afraid of losing their jobs
because of the domestic showdown and many
firms which are caught in a profit squeeze
are blaming their very real woes on the
foreigner. This is basically irrational and
not borne out by the facts. Rather than to
indulge in such fantasies, let us rather take
the necessary steps to get this economy mov-
ing agalin, to pass the manpower programs
needed to train and employ the unemployed,
and to provide the Presidential powers and
the trade adjustment assistance to help
those individuals and firms genuinely hurt
by imports, among other matters.

I emphasize that certain American In-
dustries have legitimate grlevances in the
trade area. Certain American industries are
being hurt by a sudden impact of imports;
and it is the duty of this Administration
and the Congress to assist such industries.
However, given today’s general economic
conditions, there are many other American
firms that are being injured not by the sud-
den impact of imports but by the sudden
impact of restrictive fiscal and monetary
policies, by rampant inflation in wages,
prices, by record interest rates and by a
stagnation In productivity and in the
vaunted American competitive spirit. For
this, foreign nations are not to blame.

This irrationality, this propensity to look
for the worst in one's neighbor’s yard be-
cause one's own yard is undergoing tem-
porary difficulties, this move into quasi-
isolationism in an Iincreasingly interde-
pendent world, could result in bringing
down the economic system that has served
us 50 well over the past 25 years.

I would now like to outline four areas of
specific concern:

1. An ill-advised Administration decislon
to support quota legislation at the behest of
the textile industry, followed by tentative
House Ways and Means Committee decisions
on the trade bill, are threatening to reverse
the liberal trade policles which this nation
has followed for approximately 40 years. The
result Is that the world has moved a step
closer to a devastating world trade war, all
of this triggered by Japan's past persistence
in ostrich-like, head-in-the-sand foreign
economic policies.

2. An historie opportunity to re-direct and
re-vitalize U.5. foreign aid.

3. The urgent need for a review of U.S.
private investment abroad, the magnitude of
which has stirred resentment but little un-
derstanding at home and overseas, This leg-
islation has led to the growing support of
punitive, inward-looking legislation, both in
the United States and the European Common
Market, This, combined with the retention
of outmoded anti-trust laws by the United
States, results in a policy combination which
may be very harmful to not only U.S. busi-
ness, but our international balance of pay-
ments position as well.

4. International monetary policy stands
at the crossroads, and the present calm
should be a spur to action designed to pre-
vent future and recurring parity crises and
balance of payments disequilibriums that
could again threaten the smooth functioning
of the international monetary system.

(The following are excerpts of the remain-
der of Senator Javirs' testimony.)

TRADE POLICY

While I share Representative Byrnes con-

cern that “political clout” should not be the
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principal factor which determines which in-
dustries secure or do not secure relief from
rising imports, I must consider the tenta-
tive decision of the Ways and Means Com-
mittee to authorize a general restrictive new
quota mechanism as unwise and potentially
dangerous.

If this indeed does come to pass, the
United States will face retaliation—Western
Europe and Japan and perhaps other coun-
tries already have discussed the specifics of
such retaliation—a chain of events that will
not redound to the interest of any nation.

Those promoting protectionist legislation
are not promoting in my judgment a national
interest, but as is their right, of course, a
sectional specific business interest.

I must also express my concern about the
Ways and Means Committee’s tentative de-
cision concerning the American Selling Price
(ASP), Repeal of the ASP is a firm commit-
ment made by the Executive Branch of the
United States Government. It is widely
viewed abroad as the litmus test of the
United States’ Intent as regards non-tariff
barriers. The question must be asked how
the Congress can even contemplate the open-
ing of general negotiations on non-tariff bar-
riers, if we don’t live up to the one commit-
ment we have made to eliminate American
non-tariff barriers.

The one ray of light is the announcement
that the United States has now agreed to
multilateral talks with its main trading
partners to discuss the crises in the world’s
textile markets and that the President’s Spe-
clal Trade Representative and the Under Sec-
retary for Economic Affairs of the Department
of State will represent the United States in
these talks. These talks perhaps represent
the last hope the industrialized nations of
the world have to avert a trade war. I urge
the representatives of all nations to seek a
solution to the difficult problem of textiles
in accord with the trade laws that have so
well governed the expanding world trade that
has benefited us all over the past 25 years.

FOREIGN ASSISTANCE POLICIES

There is growing international concern
that foreign assistance is not a priority con-
cern of this Administration and that the lack
of Administration leadership will result in
further cuts in the already low levels of our
foreign assistance programs. This concern is
partially attributable to the fact that the
President has not yet submitted to the Con-
gress the Report requested in my amendment
to the Forelgn Assistance Act of 1968.

At this time, I do not feel that this inter-
national concern about the Administration’s
future policles in the foreign assistance area
is warranted and I have been assured by the
Administration that the President's Report
will be forthcoming in the very near future.
Also the Overseas Private Investment Corpo-
ration, a significant new instrument designed
to better promote our foreign economic pol-
icles, has already been authorized by the
Congress and will come into being in the
very near future.

In my view, because of the growing sense
of quasi-isolation in the United States which
is related to the Cambodian decision and re-
flected in the trade decisions now being made,
it is very important that the President out-
line for the nation and the world, positive
suggestions for a continuing fruitful and
meaningful involvement with the developing
world through a continuing developmentally
oriented foreign assistance program. I am
further convinced that Western Europe and
Japan are increasingly willing to share the
burdens of such a program which will pri-
marily address itself to the growing gap be-
tween the have and have not nations. Thus,
in the foreign assistance field the President
and the Administration now have a rare op-
portunity to take positive action which over
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time would significantly redound by improv-
ing the image of the United States in the
world.

THE MULTINATIONAL CORPORATION

I suggest that we are lagging in our under-
standing of the importance of the role of the
multinational corporation and the intercon-
nection between American investment over-
seas and the health of our economy at home.
This “lag” in understanding could result in
decisions that we could live to regret.

These are not empty words since the Ways
and Means Committee seriously considered
language which would materially harm the
operations of our American subsidiaries over-
seas without ascertaining the effect this
legislation could have on the health of our
own economy. I refer to the proposed repeal
of Items 806.30 and B807.0 of the Tariff
Schedules of the United Btates which pro-
vide that American articles which are ex-
ported for assembly and processing abroad
are dutiable on their return to the United
States only on the value of foreign costs and
charges incurred; the American component
of the produce is not presently dutiable. I
have been informed that through the use
of these sections in our Tariflf Laws, American
companies have found a way to compete with
forelgn manufacturers. Assembly abroad of
American components may have saved and
increased American jobs and afforded Amer-
ican companies an opportunity to hold a
sizable portion of a market that will other-
wise go to manufactuers by default.

To give an idea of the magnitude of cur
business investment overseas, during the
period 1950-1968, U.B. private Investment
abroad grew from #19 billlon to $101.9 bil-
lion and overseas private investment in the
U.S. grew from £8.0 billion to $40.3 billion;
annual growth rates of 109 BServan-Schrel-

ber forecasts that by the end of 1975 the third
biggest industrial power in the world will
be United States owned industry in Europe.

This indicates the extent to which the
operations of the multinational corporations
with their world-wide marketing and pro-
ductlon concepts are creating an interde-
veloped world economy and are outdistanc-
ing the legal framework which still is
dwarfed by the rapid growth of the world
economy.

INTERNATIONAL MONETARY CONSIDERATIONS

Because of the dollar's role as a reserve
currency, and the fact that it is the standard
of value for virtually all of the free world’'s
currencles, the United States must assume a
passive role in the exchange rate adjustment
process. This is to say, we cannot devalue or
revalue the dollar in order to improve our
position vis-a-vis other currencies. The U8,
economy which might justify an exchange
rate adjustment under other circumstances
cannot be corrected by the United States
through a change in the par value of the
dollar.

The Republican members of this Commit-
tee, In the JEC Annual Report, stated that
any improvements in the situation “must
provide for more automatic and less discre-
tionary means for exchange rate adjustment,
both upward and downward, in order to har-
monize international exchange rates”, This
is a sound policy.

The need for the growth in global reserves
beyond that which could posslibly be attained
through conventional means is precisely the
fact which lay behind the recent ratification
and activation of the Speclal Drawing Rights
facility. This Committee can rightfully take
credit for helping develop a realization of this
fact, and promoting the U.S. position on Spe-
e¢ial Drawing Rights; I foresee continued
leadership by the Committee in this regard
in the future. Therefore. I believe the Com-~
mittee should consider the possible serlous
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consequences of the fallure of world reserves
to keep pace with accelerating global needs.

One might ask what is the proper level of
reserve creation, and what are the conse-
quences of faillure to expand world reserves.

The SDR facility marks a breakthrough in
reserve creation and in theory should assure
us of & means for guaranteeing the growth in
world liguidity according to the needs of
world trade and payments equilibrium. How-
ever, the present rate of SDR creation ap-
pears insufficient to do anything more than
blunt the further deterioration in this li-
quidity situation. Estimated needs for addi-
tional reserves run as high as $6-billion per
year, while the rate of SBDR creation is run-
ning at an annual rate of slightly over $3-
billion. Creation of total new reserves in-
cluding SDR's is also running significantly
lower than the need for new reserves.

Perhaps it is expecting too much of SDR's
to solve the world's liguidity problems at
once, but the demonstrated needs are so
great that serious consideration ought to
be given to wider use of SDR's when the
amounts to be created are next decided upon.

In perhaps a more ominous development,
our balance of payments problems now
coincide with a growlng realization among
economists that the U.S. has little control
over its balance of payments and that de-
velopments in the international monetary
scene show a gradual shift away from de-
pendence upon the dollar as a reserve,

‘What these facts imply is that the world’s
surplus countries might find it difficult in
the future to tolerate continued heavy out-
flows of U.S. dollars.

The whole area of international capital
flows 1s grossly unregulated, and was never
treated thoroughly in the Bretton Woods
Agreements. The fact that countries readily
turn to a wide varlety of capital controls
whenever they feel slightly threatened on
the international front attests to the need
for greater coordination and knowledge in
this Important field.

Therefore, I would like to commend to this
Committee a proposal by former Treasury
Undersecretary Robert Roosa, that the
United States call for a systematic attempt
to formulate some *‘rules of the game” on
International capital flows. This attempt
would supplement work which has already
been done in the OECD on the liberalization
of capital movements; It would address it-
self to the modern conditions characterized
by the increased amount of international
business activity and the uncertainties re-
garding our payments position.

MEDIA MYTHS ON VIOLENCE

Mr. BROOKE. Mr. President, at a time
when crime and civil disorders are pri-
mary concerns of every American, I be-
lieve it is most helpful for us to under-
stand the role which the media can play
in building our image of these phe-
nomena.

A particularly useful study in this
regard was recently concluded by Miss
Terry Ann Knopf, of the Lemberg Center
for the Study of Violence, at Brandeis
University. Miss Knopf has presented
some of her findings in an exceptionally
“readable” article in the spring edition
of the Columbia Journalism Review.

Through the use of some lively exam-
ples, the author demonstrates how mis-
conceptions arise and how the use of
“code words” can shape and often distort
our understanding of an event. The arti-
cle offers some suggestions for readers
and the working press alike. I commend
it highly to the attention of Senators
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and, indeed, of all Americans. I ask
unanimous consent that the text be
printed in the REcogb.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

MEeDIA MYTHS ON VIOLENCE
(By Terry Ann Enopf)

Several years ago a resident of a small
Northern town kept insisting to a local
newspaper reporter that a policeman had
been shot and killed during a racial disturb-
ance there. The reporter checked and re-
checked but was unable to substantiate the
story. In fact a policeman had been killed,
but in another city. The man simply had
heard a garbled version of the story—not an
unusual occurrence in the confusion that
prevalls during erises.

Crisis situations increase the need for news.
During most serious disturbances, news
media are bombarded with ecalls from
anxious citizens wanting information, clarifi-
cation, verification of what they have heard.
B0 important is the flow of news through
established channels that its continued ab-
sence can help precipitate a crisis. In 1968
in Detroit the absence of newspapers during
a protracted strike helped create a panic:
there were rumors in the white community
that blacks were planning to blow up free-
ways, kill suburban white children, and
destroy public buildings; in the black com-
munity, that white vigilantes were coming
into the area to attack the residents. Gun
clubs sprang up in the suburbs; black leaders
urged preparation of survival kits. On March
7—nearly four months after the strike be-
gan—Mayor Cavanagh had to go on TV to
plead for calm.

As racial disorders have become a familiar
part of the national scene the media have
demonstrated a growing awareness of their
responsibilities and a healthy willingness to
experiment with new policles and procedures.
Technical improvements also have been
made. The City of Detroit, for example, has
built a press room large enough  for 150
people, with independent telephone lines.
Operational techniques have been modern-
ized—the Pittsburgh police, among others,
have on occasion provided & helicopter for
the press. And central headquarters or “press
centrals” have been established to help elim-
inate conflicting reports. Moreover, a number
of cities have adopted or revised guidelines
for reporting. These guidelines—sometimes
formal, sometimes informal—urge that un-
necessary interpretation be minimized, ru-
mors be eliminated, unverified statements
be avolided, and superiatives and adjectives
in “scare” headlines be excluded. One set of
guidelines put the matter simply: “Honest
and dispassionate reporting is the best
reporting.”

In accordance with these guidelines, news-
papers have tended to move away from the
“ghotgun” approach—the front-page build-
up, complete with splashy plctures and box-
scores of the latest “riot” mews. Dramatic
but meaningless predictions have also largely
disappeared. In May, 1967, U.S. News & World
Report declared that Newark was “not ex-
pecting trouble,” while Cleveland was voted
the city “most likely to explode—again.”
Cleveland failed to erupt In 1967, but Newark
experienced one of the most massive out-
bursts in our country's history. This Kind
of journalism is much less common today.

There is also evidence of greater sympathy
and sensitivity toward blacks. How far have
we come? Consider the following comment
from the New York Times on July 23, 1919,
concerning the violent disorder in Washing-
ton, D.C.:

“The majority of the negroes (sic) in
Washington before the great war were well
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behaved. . . More of them admitted the
superiority of the whiie race, and troubles
between the two races were undreamed of.
Now and then a negro intent on enforcing a
civil rights law would force his way into a
saloon or a theatre and demand to be treated
the same as whites were, but if the manager
objected he usually gave in without more
than a protest.”

These changes represent considerable im-
provement. But serious problems remain,
Glaring Instances of inaccuracy, exaggera-
tion, distortion, misinterpretation, and bias
have continued at every level—in newspapers
and newsmagazines large and small, North-
ern and Southern, liberal and conservative.

The wire services are probably the most
under-examined segment of the media, al-
though as much as 80 per cent of the news in
some newspapers on a given day may come
from the wires. One error In a wire service
report from one city may be repeated in hun-
dreds of newspapers and newscasts. In York,
Pa., iIn mid-July, 1968, for instance, incidents
of rock- and bottle-throwing were reported.
Toward the end of the disturbance UFI in
Harrisburg asked a stringer to get something
on the situation. A photographer took a pic-
ture of a motorcyclist with an ammunition
belt around his walst and a rifle strapped
across his back. A small object dangled from
the rifie. On July 18, the picture reached the
nation's press, The Washington Post said:

“Armed Rider—Unidentified motorcyclist
drives through heart of York, Pa., Negro dis-
trict, which was qulet for the first time In
six days of sporadlc disorders.”

The Baltimore Sun used the same picture
and a similar caption:

“Quiet, but ... An unidentified motorcycle
rider, armed with a rifle and carrying a belt
of ammunition, was among those in the
heart of York, Pa., Negro distriet last night.
The area was quiet for the first time In six
days,”

The implication of this photograph was
clear: The “armed rider" was a sniper. But
since when do snipers travel openly in day-
light completely armed? Also, isn't there
something Incongruous about photograph-
ing a sniper, presumably “on his way to
work,” when according to the caption the
city “was quiet? Actually the “armed rider”
was a sixteen-year-old boy who happened to
be fond of hunting groundhogs—a skill he
had learned as a small boy from his father.
On July 16, as was his custom, the young
man had put on his ammo belt and strapped
a rifie across his back, letting a hunting
license dangle so that all would know he was
hunting animals, not people. Off he went on
his motorcycle headed for the woods, the
fields, the groundhogs—and the place re-
served for him in the nation’s press,

More recently, an AP man in Dallas filed a
story on a student takeover at Southern
Methodist University. The Fort Worth Star-
Telegram in its evening edltion last May 2
put the story on the front page and gave it
a banner headline:

“Bracks SEm=eE OrFFicE oF SM.U.s PRESI-
pENT—PoLICE ARE CALLED To STAND BY
“Darras (AP).—Black students with some

support from whites took over the office of

the president of Southern Methodist Uni-
versity today and swore to remalin until their

demands are met. .. .

“Reports from the scene said from thirty
to thirty-five students were in control of
| President] Tate’s office.

“The takeover occurred during a meeting
of Tate and a campus organization, the
Black League of Afro-American and African
College Students.”

The story had one major flaw—it wasn't
true, While about thirty-five students had
met with the university president, they
were not “in control” of his office; nor had
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they “swore to remain” until their demands
were met. No such “takeover” had occurred.
Glen Dromgoole, a staff writer for the Star-
Telegram, later reported what really hap-
pened. The black students had met with the
president for more than five hours discuss-
ing recent demands. The talks were more
friendly than hostile. (At one point ham-
burgers were brought in.) By the end of the
meeting, agreement had been reached on
most of the 1ssues, Apparently the wire
service reporter had accepted the many ru-
mors of a student takeover.

Martin Hayden of the Detroit News has
suggested “an almost mathematical relation-
ship between the level of exaggeration and
the distance of news transmission.” Edwin
Guthman of the Los Angeles Times main-
tains that the early wire service report “is
at the crux of the news media's problem.”
However, it 15 more likely that instances of
misreporting remain a problem at every
media level. The Lemberg Center for the
Study of Violence, in investigating twenty-
five incidents in which the news media had
alleged sniping, found that, along with
the wire services, local and nationally
known newspapers bore a heavy responsi-
bility for imprecise, distorted, and inaccu-
rate reporting.

While treatment of racial disorders is gen-
erally more restrained today, the news media
continue to overplay the more violent or
sensational aspects of a story. The central
media concern during the disorder at Cornell
University last April, for example, was the
emergence of the blacks from' the student
union. A plcture of the students carrying
rifles and shotguns, splashed across the na-
tion, had a distorting effect on public opin-
fon. The New York Times put the picture
on page 1, and Newsweek used it on its cover
the following week. Certain facts were
largely lgnored: prior to the disorder a cross
had been burned in front of a black women's
dormitory; the students had heard radio
reports that carloads of armed whites were
moving toward the campus; when the stu-
dents emerged from the bullding their guns
weren't loaded. What was basically a defen-
sive response by a group of frightened stu-
dents came across in the media as a terrorist
act by student guerrillas.

Aspects of the disorders are dramatic and
do merit extensive coverage. But the media
still tend to equate bad news with big news
and to confuse the obvious with the rele-
vant. Thus when sixty-five students at
Brandeis University took over a building last
year it rated a story on the front page of
the New York Times—despite the fact that
there was no viclence, that classes continued,
and that the university suffered only minor
inconvenience. I was on campus then. My
only recollection of anything unusual was
that on the first day or two an attendant
asked to see my ildentification, and for the
next week and a half I noticed large num-
bers of reporters, press cars, cameras, and
other equipment. I sometimes wondered if
there weren't more reporters outside than
students inside the building.

The Times, along with most newspapers,
missed the unusual climax at Brandeis. In
& war of nerves with the students, President
Morris Abram showed consummate skill in
handling the situation, remaining flexible on
the issues, mobilizing the support of the
student body and faculty, and, above all,
refusing to call in police. Eleven days after
the crisis had begun the students quietly
left the bullding—a dramatic victory for the
Brandels community, a dramatic example of
how to handle a university crisis in contrast
to flascoes at Columbia and San Franecisco
State. Yet the students’ departure merely
merited a Times story about three inches
long, well off the front page.

Disparities between the headlines and news
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stories are another problem. Often much less
occurs in the story than the headline would
indicate. Last year, for example, some con-
cerned parents in Jacksonville, Fla., removed
their children from Kirby Smith Junior High
School after a local radio station had broad-
cast an exaggerated report of a fight between
black and white students. The school prin-
cipal later indlicated that *‘classes continued
and there was no panic.” Nevertheless the
Miam! Herald headlined its story last April
25: “Moms Mob School After Rlot ‘News.'”
Sometimes no violence occurs in the story,
dramatic headlines to the contrary, A story
appearing in the Boston Globe last May 10
told of a peaceful rally by a small group of
students at a local theological seminary. Ac-
cording to the Globe, the rally was “brief and
orderly.” But the headline above the story
read “Newton Campus Erupts.”

The use of the word “riot"” presents an-
other problem because it has no precise
meaning in terms of current disorders. Web-
ster's defines a “riot” as a “tumultuous dis-
turbance of the public peace by three or
more persons assembled together and acting
with a common intent.” The difficulty is that
“riots" have become so frequent and come
in so many sizes and shapes as to render
the word meaningless. There is something
ludicrous about lumping together as “riots”
Detroit, with forty-three deaths, 7,000 ar-
rests, and #45 million in property damage,
and an incident in which three people break
& few store windows. Yet this is precisely
what the news media still do. The continued
media use of the term contributes to an
emotionally charged climate in which the
public tends to view every event as an “in-
cident,” every Incident as a “disturbance,”
and every disturbance as a “riot.” Journalists
would do well to drop the word from their
vocabulary altogether,

No law says the media have to interpret
and not simply report the news, but having
assumed this responsibility they have an ob-
ligation to make reasonable judgments based
on careful analysis. Unfortunately, journal-
istic attempts in the direction of social sci-
ence research have been rather amateurish,
particularly where new trends and patterns
are concerned. The case of the Cleveland
“shoot-out" is a good example. On July 28,
1968, an intense gun battle broke out be-
tween the police and a group of black na-
tionalists led by Ahmed Evans. Before the
disorder was over 16,400 National Guardsmen
had been mobilized, nine persons had been
killed, and there was property damage esti-
mated at $2.6 million, The Cleveland Press
on July 24, 1068, compared the violence to
guerrilla activity in Vietnam:

“It didn't seem to be a Watts, or a De-
troit, or a Newark, Or even a Hough of two
years ago, No, this tragic night seemed to be
part of a plan.”

A reporter writing in the New York Times
of July 28, 1968, stated:

"It marks perhaps the first documented
case in recent history of black, armed, and
organized violence against the police.”

More recent reports have revealed that the
“shoot-out” was something less than a
planned uprising and that the situation was
considerably more complicated than indi-
cated Initially. Unfortunately, following the
events in Cleveland, disorders in which shots
may have been fired were immediately sus-
pected by the press of being part of a “wave,”
A series of errors involving a handful of citles
became the basis of a myth—that the pat-
tern of violence in 1968 had changed from
spontaneous to premeditated outbreaks, Few
of the nationally known newspapers and
newsmagazines attempted to verify sniping
reports coming out of the cities and over the
wire services; few were willing to undertake
independent investigations; and far too many
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were overly zealous in their assertions of a
new “trend” based on limited and uncon-
firmed evidence. Unwittingly or not, the na-
tional media had constructed a scenario on
armed uprisings.

Although having more time to check and
verify reports than daily newspapers, the
newsmagazines were even more vocal in thelr
assertions of a “new pattern.” On September
13, 1968, Time took note of an “ominous
trend” and declared that the violence “ap-
pears to be changing from spontaneous com-
bustion of a mob to the premeditated shoot-
outs of a far-out few.” The story went on to
indicate that “many battles” had begun with
“well planned sniping at police.”” Nearly a
year later, on June 27, 1060—Ilong after in-
vestigation by a task force of the National
Commission on the Causes and Prevention of
Violence, by the Lemberg Center, and by the
New York Times (which reversed itael{ on
the Cleveland gquestion) had cast serious
doubt about premeditated outbreaks In
Cleveland and elsewhere—Time still was talk-
ing about the possibilities of a “guerrilla
summer” and reminding its readers of the
time in Cleveland when “police were lured
into an ambush.” Once started, myths are
difficult to extinguish.

The most recent myth created by the
media involves an alleged “shift” in racial
disturbances from large to small cities. Last
July 25 a syndicated reporter for the News
Enterprise Association (NEA) noted:

“The soclally sizzling summer has begun—
but unlike recent history, it seems to be the
minor, not the major, cities which are
sweltering.”

In an article entitled “Riots, 1969 Style,”
Newsweek declared on August 11:

“The traditional riot scenario is still being
played out this summer—with one major dif-
ference. This season the stage has shifted
from the major population centers to such
small and disparate communities as Eokomo,
Ind., Santa Ana, Calif,, Cairo, Ill,, Middle-
town, Conn., and Farrell, Pa.”

Last September 9 the New York Times cap-
tioned a plcture:

“New riot pattern: Rioting in Hartford,
Conn., last week . .. underscored the fact
that smaller cities this summer have had
more racial trouble than the big ones.”

Similar stories appeared about the same
time in scores of other newspapers, including
the Wall Street Journal, the Baltimore News
American, the Woburn, Mass., Times, and the
Pittsburgh Press.

In fact, racial disorders occurring over the
past few years—not just this past summer—
have been concentrated in smaller cities.
About 75 per cent of all outbreaks recorded
in 1968 by the Lemberg Center’s Civil Dis-
order Clearinghouse occurred outside the 100
largest cities, For the first six months of 1969
and also for the summer no appreciable
change In the percentage was noted. Further-
more, many of the cities cited as prototypes
of this latest “new pattern"—Hartford and
Middletown, Conn., Calro, Ill.—have had dis-
orders in previous years. The difference is
that such outbreaks were completely over-
shadowed by a few enormous outbreaks in
large clities such as Newark and Detroit.

Discovering the origin of these and other
myths would be useful—a faulty wire service
report, an inept reporter, an unreliable
source. But aside from the fact that such a
task would be almost impossible, it would
miss a central point—that the system of re-
porting ensures that errors of fact and in-
terpretation may be repeated, compounded,
and reformulated as myths. In recent years
the varlous components of the media have
become extremely intertwined and dependent
upon one another. The wire services, the na-
tionally known newspapers, and the news-
magazines feed one another news and infor-
mation. While the system undoubtedly speeds
the flow of news to the public, it has encour-
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aged a parrot-like character in which the
various media segments tend to reproduce
rather than examine one another's views.

In this respect the New York Times’ cap-
tion proclaiming a NEW PATTERN assumes
greater significance. Prior to its appearance
in the Times, I talked with Jack Rosenthal,
who had been working on a story on the
relatively cool summer. When the subject of
& new “shift” In violence came up I indi-
cated that such allegations were false and
misleading. Rosenthal wrote a thoughtful
story, dwelling on police-community rela-
tlons, civic programs, and the new community
spirit among blacks, His story made no men-
tion of a “new riot pattern.” Apparently the
caption writer had paid more attention to
what Newsweek and the Wall Street Journal
were sayilng than to his colleague at the
Times.

The failure of the media to tell the com-
plete story in the case of Cornell or the right
story in the case of Cleveland goes beyond
& lack of initiative or an inclination to sen-
sationalize. It also indicates a bias—one
which, notwithstanding Vice President
Agnew’s declarations, cuts across political and
geographical lines. The media are not more
aware of this bilas than is the general public
aware of its own. In part, we call it a class
bias in that those who comprise media staffs—
reporters, editors, headline writers, etc.—are
part of the vast American middle class and, as
such, express its views, values, and standards,

Both the general public and the media
share the same dislike of protestors; both
are unable to understand violence as an
expression of protest against oppressive con-
ditions; both prefer the myth of orderly,
peaceful change, extolling the virtues of pri-
vate property and public decorum. People
are expected to behave in a certain way: they
Just don't go around yelling and cursing
or throwing rocks. Both will grant that it
took a revolution to secure our independence
and a civil war to end slavery (at least offi-
clally), but that was all long ago and some-
what different. The blas also has elements of
racism in that color is mever far from the
surface. It is difficult to say where the class
bias begins and racist bias ends. These ele-
ments are inseparable and reenforce each
other, and both manifest themselves in the
thinking of the public and media alike.

A growing body of research shows that
racial disorders are a part of the soclal proc-
ess. The process includes an accumulation
of grievances, a series of tension-heighten-
ing incidents such as police harassment, and
a precipitating event such as an arrest which
crystallizes the tensions and grievances that
have mounted—the “last straw” that trig-
gers the violence. The “typical rioter” is
young, better educated than the average in-
ner-city black, and more dissatisfied. He
wants a better job but feels that prospec-
tive employers will discriminate against
him, He 1s likely to be a long-term resident
of the city. (In a survey in Detrolt, 90 per
cent of those arrested were from Detroit, 78
per cent lived in the state, and only 1 per
cent lived outside the state.) He is extremely
proud of his race and is politically consclous.
He is more interested in and iInformed about
polities than blacks who are not involved in
a disorder. He is also more inclined toward
political activism. (In one survey, nearly 40
per cent of the participants in the disorder—
as compared to only about 25 per cent of the
nonparticipants—reported having been in-
volved in ecivil rights activity.) Finally, he
recelves substantial support from the rest
of his community, which does not participate
but regards the viclence as necessary and
beneficial.

As Important as the findings in these stud-
fes are, they have made virtually no impact
on the vast majority of the public. Most
Americans continue to believe that violence
is caused by a tiny and insignificant mi-
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nority, that “outside agitators” and “crim-
inal elements” are mainly responsible for iso-
lated outbursts that have little or no social
significance. Intellectuals must share a por-
tion of the blame for this situation. Having
completed their studies, they have been no-
torlously reluctant to roll up their academic
shirtsleeves and assume leadership in pre-
senting their ideas to the public. There is a
trace of condescension In their assumption
that good ideas from above will somehow
trickle down to the “masses of asses,” as one
academic I know calls them.

Greater responsibility for the failure to
confront the public’s resistance rests with
the news media. They have falled to commit
their power and prestige on behalf of such
studies. They have falled to place the ideas
before the public and push for reform in an
aggressive, effective manner—settling for a
splash of headlines and stories initially, and
little followup. Instead the media have opted
for the status quo, reflecting, sustaining, and
perpetuating outworn beliefs of their pre-
dominantly white audience.

Historically the notion of plots and con-
spiracies has always had great currency in
this country—and in other countries, too.
Prior to the Civil War, Southerners fre-
quently viewed abolitionists as “outside agi-
tators” trylng to stir up the happy slaves.
Violent interracial clashes during World War
I were said to have been instigated by the
Bolsheviks, and the outbreak in Detroit in
1913 was attributed to an “Axis plot.” The
current wave of disorders has been blamed
on individuals such as Stokely Carmichael
and H. Rap Brown or, for those who like a
more international flavor, “Communist in-
filtrators.” In a survey of six Northern cities
by the Lemberg Center, 77 per cent of all
whites interviewed belleved that “outside
agitators” were a major contributing cause
of disorders. When Los Angeles Mayor Sam
Yorty recently blamed a rash of school dis-
orders on a conspiracy of the Black Student
Union, the Students for a Democratic So-
clety, Communist sympathizers, and the Na-
tlonal Council of Churches, he was following
a long—though not very honorable—tra-
dition.

Such allegations are usually made with-
out a shred of evidence, except for an occa-
sional “someone told me so.” Nevertheless
the media have frequently taken their cues
from the public in formulating and circulat-
ing such reports. Misinterpretations of the
events in Cleveland, along with assertions of
a “new pattern” of premeditated violence,
are blatant examples of this form of bias.
But more often the bias is expressed in more
subtle ways. For example, when rumors cir-
culated that “outslde agitators” were in-
volved in a disturbance in Omaha, Neb., a
news story appearing in the Arkansas Gazeite
last June 27 made reference to the rumeors
but also mentioned that the mayor had no
evidence to support such reports. Yet, the
headline above the story read * ‘Outsiders’
Linked to Omaha Rioting.”

A look at the way in which the disorders
are written up reveals, tragically, that the
majority of the media and the public share
essentially the same view of the violence—
as meaningless, purposeless, senseless, ir-
rational. Media treatment of the disorders
following the assassination of Rev. Martin
Luther King, Jr., illustrates the point. The
sense of loss and injury among blacks at the
time of the assassination was extremely
great—far greater than among whites. The
unprecedented wave of disorders—approxi-
mately 200—was expressive of the anger, bit-
terness, resentment, frustration that black
people everywhere felt.

How did the media handle the disorders?
Stories in just two newspapers analyzed—
the Buffalo News of April 9, 1968 (the day
of Dr. King's funeral) and the Trenton
Times-Advertiser one day later—are fairly
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typical. No attempt is made to place the
violence In a social context. The reference
to the assassination of Dr. King is perfunc-
tory, with only a passing mention of his
funeral and a few shouts about his death.
Value-laden words receive unusual emphasis,
The participants are “marauders,” not men;
they “rove” instead of run; they move Iin
“gangs,” not groups; they engage in “van-
dalism,” not simply violence.

We have all grown so used to viewing
blacks as stereotyped criminals that it is
difficult to plcture them in any other role;
hence such frequent press concoctions as
“roving gangs,” ‘“roving vandals,” ‘roving
gangs of rampaging teenagers,” or, for va-
riety, “a window-smashing rampage of rov-
ing gangs of Negro youths.” The New York
Times assertion last July 1 that “roving
bands of ruffians” were involved in a dis-
turbance in Middletown, Conn., seems some-
what feeble by comparison. The effect of
such treatment by the media is to pander to
the public’s prejudice, reenforcing stereo-
types, myths, and other outmoded beliefs,
The media not only frighten the public but
confuse it as well.

And let us not forget the effects on the
news media. The proliferation of wunder-
ground newspapers, radical publications,
black journals, as well as underground radio
stations on FM bands held by churches and
universities, indicates that the media are
failing to reach certain groups, and that
they still lack sensitivity, sophistication, and
skepticism commensurate with thelr im-
portant and strategic position.

LAW AND LOYALTY

Mr. HATFIELD. Mr. President, I in-
vite the attention of Senators to the
award-winning editorial given by John
Salisbury, the director of news and spe-
cial projects at Portland's EKXIL radio
station. This editorial comment, broad-
cast over KXL, on May 1, 1969, was se-
lected by the Freedoms Foundation at
Valley Forge to receive their principal
award in the editorial category last Feb-
ruary 22.

During a time in our Nation’s history
when patriotism and loyalty to God and
country seem to be discussed only as
virtues behind closed doors and in the
privacy of one's home, I wish to com-
mend Mr. Salisbury's forthright expres-
sion of conviction in these realms. As
Mr. Salisbury points out in a refreshing
manner, all Americans should avoid the
pitfalls of accepting polarization from
either the extreme right or the extreme
left. Rather, it is time that we as a
nation reaffirm our loyalty and trust in
the ideals, upon which this country was
founded, and redouble our efforts in re-
establishing those ideals in the daily
affairs of our Nation and our own per-
sonal lives.

I ask unanimous consent that Mr.
Salisbury’s editorial be printed in the
RECORD.

There being no objection, the editorial
was ordered to be printed in the Recorbp,
as follows:

Jory SALISBURY NEwWs COMMENTARY
This is Law Day. It 1s also Loyalty Day.
Tune me out and turn me off, if you so

desire, because I'm going to talk about law—
and about loyalty.

It won't hurt much, because I've already
been tuned out and turned off by the bullles,
brigands and braggarts who have decided law
is no longer necessary in America, and who
scoff at the very concept of loyalty.
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I'm tuned out and turned off by young
people in their smart pants and dirty beards
who believe, somehow, they've been gifted by
a God they claim is dead with some kind of
omniscience which gives them sole mandate
to cure the world’s ills and to rule it by their
own laws.

I'm tuned out and turned off by the black
militants who believe guns leveled at the
wrongs of bigotry will win the rights of
equality.

I'm tuned out and turned off by the burners
of draft cards and the tramplers of flags who
denounce in cowardice the names of the
brave who fall in battle—the young men who
didn't choose to be there but went anyway,
and fought their hearts out and sometimes
died believing that if their country was
wrong, it went wrong ftrying to do right.

I'm tuned out and turned off by the far
right which suspects everyone else of being
disloyal—and by the new left which believes
in overthrowing our government, preferring
anarchy even above communism.

I'm tuned out and turned off by boys who
look like girls and girls who look like ladies
of the night—and by members of my gen-
eration who think Iong hair, sideburns and
beards really open the lines of communica-
tion to their kids.

I'm tuned out and turned off by men
who've lost respect for women, and women
who've lost respect for themselves—and by
the new sophistication which makes it per-
missable to tell dirty jokes in mixed
company.

And I'm absolutely turned off by Polish
jokes—or any others which poke unwar-
ranted fun at race, nationality or faith.

I'm tuned out and turned off by educators
who can find no way to defend their insti-
tutions except by allowing the rabble to take
them over—and by professors who prefer
the rabble to self-respect.

I'm tuned out and turned off by men of
God doing the Devil’s work because they're
no longer certain where, why or how God
works.

I'm tuned out and turned off by the por-
nographers who use liberty as a cloak for
license, proclaiming their right to peddle
filth as freedom of the press.

I'm tuned out and turned off by dope
pushers destroying a generation of youth
while proclaiming marijuana should be
legalized and a trip on LSD the only way
to fiy.

These are some of the things which turn
me off.

And what turns me on?

Whites and blacks working together to
make things better for everybody.

Kids who organize decency rallies.

Students who go to school to get an edu-
cation, and educators who educate.

Preachers who identify with God, and are
humbled by Him.

Authors who write good books.

Clean-cut boys and pretty girls.

And people to whom law, loyalty, justice
and patriotism are not dirty words—people
like the great majority of Americans, young,
old and middle-aged, who care and will do
something about it, like tuning in and turn-
ing on to what's right with America, using
it as the inspiration for overcoming what's
wrong with America.

People who pledge not anarchy—but
allegiance!

CAPTIVE NATIONS WEEK

Mr. HRUSEKA. Mr. President, this
month marks the 11th consecutive year
in which we have observed Captive Na-
tions Week, an unfortunate but neces-
sary occasion in which we call to mind
once again the plight of 100 million Eu-
ropeans who suffer political imprison-
ment at the hands of the Soviet Union.

While we deplore their predicament,
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we rejoice at their perseverance, their
undaunted spirit, and their determina-
tion one day to find freedom again.

It was 11 years ago that the Congress
enacted a joint resolution inaugurating
Captive Nations Week. The late Presi-
dent Eisenhower was the first Chief Ex-
ecutive to proclaim the week.

Since then we have seen a continua-
tion of Communist domination of the
countries of east and central Europe. We
have seen a callous eradication of the
spark of freedom wherever it threatened
to burst into flame. We have been op-
pression which would have long ago sub-~
dued a less hardy people.

We know that while the Commu-
nists can stamp out the flame of revolt,
the spark of freedom continues to live in
the breasts of Czechs, Hungarians,
Poles, Lithuanians, Latvians, Estonians,
Ukrainians, Bulgarians, and Slavs. We
know that they await the day when they
will rise up and throw off the yoke of
tyranny.

These citizens of the captive nations
believe as we believe that the most pre-
cious freedom is the freedom of self-de-
termined government. The Europeans
who settled vast areas of this country,
including my own State of Nebraska,
cherished this freedom heartily. Their
brothers and sisters in Europe have no
less love for it, but unhappily are de-
prived of an opportunity to enjoy the
benefits of freedom which we have
scrupulously erected and protected in
the United States.

We, therefore, observe Captive Na-
tions Week in the hope that our demon-
stration of concern will hasten the day
in which the peoples of these countries
join the family of free nations,

None of us will be completely free,
Mr. President, until the valiant people
of these nations are free.

It would be good for us to stop in our
daily tasks and ask ourselves if we really
appreciate our inalienable rights. I fear
too many of us take them for granted, a
most unfortunate assumption. We might
consider the pattern of our life in Amer-
ica if we were deprived of the rights of
free speech, petition, press, or religion;
if our prisons were filled with political
prisoners; if few would dare to rise in
criticism of their government.

Despite all these impediments to free-
dom, its stirrings continue to rise in the
countries of east and central Europe.
The brutal extermination of dreams in
Poland, Hungary, and Czechoslovakia
will not long deter the people from fur-
ther attempts to achieve their birthright.

While the Communists rail about free-
dom in the United Nations, they con-
tinue to flaunt its charter proclaiming
the principle of “equal rights and self-
determination of peoples.” At home they
continue their hypocritical charade of
denying individual liberties and funda-
mental rights, all in the name of “free-
dom.”

It is not possible to pay a tribute too
high, or describe in words too glorious,
however, the spirit of the enslaved mil-
lions. Their spirit has not been broken,
nor will it ever be. The spark of resist-
ance burns fiercely and is bound to break
into full-fledged flame again, some-
where, sometime. When it does, I pray,
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Mr. President, that it will find support
among the free world and among men of
principle everywhere.

As we pay tribute once again to these
valiant people, hoping that our inade-
quate words somehow reach across the
waters and demonstrate that they are
not forgotten, we reassure them they are
not forgotten, that they have not been
written off as a lost cause, that another
day will come in which a stand may be
made, and freedom may be won.

When that day comes, Mr. President,
we want the people of the captive nations
to know we will stand proudly by their
side.

TOPSY-TURVY OIL PICTURE

Mr. TOWER. Mr. President, the Sun-
day, July 19, 1970, Dallas Morning News
contains an article entitled “Oil’'s ‘Topsy-
Turvy’ Picture Poses Federal Action
Need,” written by Clyde La Motte. In my
opinion, the article correctly stated the
present world oil situation.

The article pointed out the converg-
ence of several important international
factors which should profoundly affect
our thinking about our domestic oil
policies.

These factors, which are enumerated
in the article, have caused & serious na-
tional shortage of some types of fuel oil
and have caused an increase in the price
of virtually all forms of imported oil. I
ask unanimous consent that this article
be printed in the RECORD.

Thus, the Nation is now “paying the
fiddler” for the past “cheap imports’
dance. As I have warned on numerous
occasions, the Nation must not rely too
heavily on cheap imported petroleum.
If we should become too reliant on cheap
imported oil, I warned that not only
would our domestic exploration industry
suffer and perhaps even become unable
to supply our domestic needs, but also
that we could expect long-run shortages
and increased prices of this imported
crude oil.

I hope that the present shortage will
not be alleviated merely by increasing
oil imports. This should be only a tem-
porary measure. Rather, we need to in-
crease the economic incentives for our
domestic exploration industry to increase
its efforts to explore for and develop our
abundant reserves.

This will best serve the interests of
our national security and at the same
time work to alleviate this and future
shortages of oil and natural gas.

There being no objection, the article
was ordered to be printed in the REcoORrD,
as follows:

Om’s “Topsy-TUrRVY” PICTURE POSES FEDERAL
Action NEED
(By Clyde La Motte)

WasHINGTON.—A series of rapid-fire devel-
opments, including a sudden runaway in
tanker rates, may have a profound impact on
the oil hnport. control Program and on the
federal govemment's handling of petroleum-
related issues generally.

Changes, substantial changes, may be made
in the very near future to adjust to a topsy-
turvy situation.

Beveral factors have converged in recent
months to create energy problems which are
now demanding governmental attention.
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One of these is the worsening situation in
the Middle East which has resulted in a sharp
cutback in Libyan oil production and the
disruption in the flow of oil through the
Tapline system to western markets,

This has caused the soaring tanker rates
which have virtually nullified the value of
import “tickets” held by U.S. Inland refining
firms,

That is, there is no advantage at this time
in buying “cheap” crude oil in the Eastern
Hemisphere because the cost of transporting
it by tanker now results in an east coast
dellvery price of 4 a barrel or more.

Suddenly, domestic crude oll has become
more attractive and companies are going all-
out to obtain available supplies.

This competition for U.S. crude is likely
to force the price of domestic oil up quickly.

Another emerging factor stems from the
impact of new, tough antipollution regula-
tions involving standards difficult for much
of the domestic supply of coal and heavy fuel
olls to meet.

This has sent Midwest utilitles and indus-
trial plants in particular scurrying about for
the fuel they need to continue in operation.

The near-critical industrial fuel supply In
the Midwest has been further tightened by
action of natural gas pipelines in that area
to reduce or cut off sales to those firms be-
cause of the tight gas supply.

The O1il Import Administration recently
moved to ease the pinch by setting aside a
“kitty” of 9.6 million barrels of residual fuel
oil import “tickets” for use by Midwest utili-
ties.

However, the utilities are having difficulty
in locating overseas supplles of low-sulfur
residual oil. Furthermore, with the high
tanker rates, such imports would be highly
costly.

One immediate possibility is the importa-
tion of crude oil from Canada to be used as
a fuel by the utilities and the big Industrial
plants in Chicago, Detroit, Cleveland and
elsewhere in the Midwest.

The crude oil could be brought in despite
the ceiling applied earlier this year to im-
ports of Canadian crude into Districts 1-4
because 1ts use as fuel without any processing
would enable it to be classified as a product
rather than as crude oll. (There is no ceiling
in overland imports of products.)

Indications are that this use of crude oil
as fuel In the Midwest might result in an
increase of shipments from Canada by as
much as 200,000 barrels daily. It would be
transported from Canada to U.S. Midwest
markets through the existing Interprovin-
cial-Lakehead Pipeline System, which cur-
rently has some spare capacity.

Ironically, the cost of the crude oil used
as a fuel may run higher than the cost of
crude for conventional use as feedstock at
refineries. The reason is that residual fuel oil
prices in the Midwest are already running
around $4 a barrel and apparently are headed
even higher.

The mounting pressure for more oil gen-
erally may well result in some temporary
suspension of import conirols applying to
Canada and Venezuela.

Even this may not help a great deal. There
is a question as to how much spare producing
capacity Venezuela has available, and there
is a similar question regarding transportation
capacity to move any large increase of
Canadian crude to U.S. markets.

Although the ceiling of shipments from
Canada was specified earlier this year to be
895,000 barrels dally for the remalnder of
1870, actual shipments have run nearer 600,-
000 barrels dally into Districts 1-4,

This has been made possible because the
ceiling applies to the average for the entire
allocation period, Thus, companies could
be—and are—importing at a higher rate at
present by “borrowing” from the level to be
imported later in the year.

In any event, government officials in Wash-
ington appear to be convinced now that the
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country is facing an energy shortage and that
vigorous steps will have to be taken to avoid
critical disruptions.

Right now there is the prospect that some
Midwest steel mills and other industrial
plants may be forced to close down tem-
porarily if they are unable to obtain needed
fuel supplies. Such a development would put
many workers out of a job and would have &
big impact on the economy of the comuni-
ties involved.

Up until very recently, some government
officials have held to the view that the domes-
tic petroleum industry has been crying “wolf"
concerning possible oll and gas shortages.

That no longer appears to be the case,

VOLUNTEER ARMED FORCES

Mr. HATFIELD. Mr. President, re-
cently I introduced proposed legislation
amending H.R. 17123, The amendment
if adopted, would implement the recom-
mendations of the Gates Commission ef-
fecting an all-volunteer military. At
present, the amendment is cosponsored
by Senators GoLDWATER, CRANSTON,
ScorT, McGovVERN, PACKWooOD, YouNG of
Ohio, DoLE, STEVENS, HARTKE, SCHWEI-
KER, GOODELL, and MANSFIELD. When the
amendment is called up I will offer vari-
ous modifications to it which will not
change the substance of the bill but will
merely make it a title of the Military
Procurement Authorization Act. So that
there not be any confusion I would like
to ask unanimous consent that the
amendment (No. 765) as it will be modi-
fied be printed in the Recorp.

There being no objection, the amend-
ment was ordered to be printed in the
REcorb, as follows:

TITLE VI—VOLUNTEER ARMED FORCES

SEec. 601. The Congress hereby finds that—

(1) the Armed Forces of the United States
can be materially improved and strengthened
by increasing and Improving the economic
and educational benefits of the members
thereof, by elevating the status of military
personnel generally, and by developing and
maintaining a system of military manpower
procurement based on the free cholce of the
individual;

(2) involuntary service In the Armed
Forces is a discriminatory tax-in-kind upon
those persons required to serve because it
falls upon a relatively small number of the
total population;

(8) the military manpower requirements
of the Nation can be adequately met through
the effective administration of a voluntary
system;

(4) a voluntary system should be insti-
tuted and given a fair test as soon as practic-
able while providing necessary safeguards in
the event that unforeseen circumstances cre-
ate a need for additional military manpower;

(5) the President, the Secretary of De-
fense, and the Secretaries of the military de-
partments should exercise all authority avail-
able to them to promote the success of a
voluntary system of meeting the military
manpower needs of the Nation; and

(6) the Reserve forces should be main-
tained at adequate strength levels and
should be better trained and equipped to
meet emergency combat assignments.

CONTINTUED REGISTRATION

SEC. 602. Notwithstanding the delimiting
date specified in section 17(c) of the Mili-
tary Selective Service Act of 1967, the Presi-
deat shall provide for the continued registra-
tion under such Act of all male persons in
the United States between the ages of eight-
een and twenty-six years in order that the
involuntary induction of persons under such
Act may be reinstitued without serious de-
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lay in the event the President determines
pursuant to section 603 of this title that
such action is necessary and legislation au-
thorizing conscription is enacted pursuant
to such deterimnation.

ACTION FOR REINSTITUTING CONSCRIPTION

Sec.603. If at any time after the ter-
mination of induction of persons into the
Armed Forces under the Military Selective
Service Act of 1967 the President determines
that the military manpower needs of the
Nation are not being adequately met through
a voluntary system and that conscription is
necessary for the national security, he shall
promptly notify the Congress of such deter-
mination, and of the facts upon which such
determination is based, and submit to the
Congress such recommendations for legisla-
tlon as he deems necessary and desirable to
provide for the involuntary induction of per-
sons into the Armed Forces.

CONGRESSIONAL DIRECTIVES RELATING TO THE
IMPROVEMENT OF THE ARMED FORCES

SEec. 604. (a) The President, the Secretary
of Defense, and the Secretaries of the mili-
tary departments shall exercise the author-
ity vested in them by law to provide for the
military manpower needs of the Nation
through a voluntary program of enlistments.
In the exercise of such authority, the Secre-
taries of the military departments shall, un-
der the direction and supervision of the Sec-
retary of Defense, specifically provide for—

(1) the inducements necessary to take
fullest advantage of career selection moti-
vations in attracting persons to military
careers;

{2) the improvement and expansion of the
program for utilizing civilian personnel in
lieu of military personnel for noncombatant
service;

(3) the Improvement and expansion of
programs under which the education of spe-
cialists, such as doctors and dentists, is paid
for by the Armed Forces in return for an
obligated period of military service by the
person receiving the educational assistance;

(4) the improvement and expansion of
officer training programs, particularly pro-
grams to facilitate the qualifying and train-
ing of enlisted members who wish to become
officers;

(6) the improvement and expansion of
military recruiting programs;

(6) a more effective incentive program for
recruiting personnel under which (A) suec-
cessful recruiting personnel would be afforded
the opportunity to earn extra pay or bonuses
as well as accelerated promotions, and (B)
quota systems would no longer be in effect;
and

(7) the institution of any other appropri-
ate actions designed to upgrade the condi-
tions of military service and the States of
military personnel generally.

(b) In implementing subsection (a) (2)
of this section, relating to increased utiliza-
tion of civillan personnel, the Secretary of
Defense shall, as soon as practicable, (1)
conduct a position-by-position analysis of
all military jobs within the Department of
Defense with a view to determining which
jobs should be performed by military per-
sonnel and which should be performed by
civilian personnel, and (2) develop accurate
and current data for determining whether
it is less expensive to have any such job per-
formed by military or civilian personnel. The
position-by-position analysis and the devel-
opment of data required under this subsec-
tion shall be completed not later than eight-
een months after the date of enactment of
this title.

(c) Not later than elghteen months after
the date of enactment of this Act, the Sec-
retary of Defense shall submit to the Con-
gress a detailed report regarding the operation
of the voluntary system of meeting the mili-
tary manpower needs of the Nation and for
the improvement of the Armed Forces, and
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shall include in such report such recom-
mendations for legislation to improve such
system as he deems appropriate.

INCREASE IN PAY RATES FOR MEMBERS OF THE
UNIFORMED SERVICES

Sec. 605. The Secretary of Defense shall
formulate as soon as practicable after the date
of enactment of this title a revised basic pay
schedule for members of the uniformed serv-
ices incorporating the increases in the basic
pay of enlisted personnel and officers listed
in the table below and such adjustments in
the basic pay of other personnel as the Secre-
tary deems necessary and appropriate to in-
sure equlitable pay differences between differ-
ent grades.

Enlisted
personnel

Years of service:

SPECIAL PAY FOR PHYSICIANS, DENTISTS, AND
VETERINARIANS MADE PERMANENT; INCREASE
IN SPECIAL PAY FOR PHYSICIANS AND DEN-
TISTS
Bec. 806, (a) Sections 302 and 302 of title

32, United States Code, are amended by

striking out “and before July 1, 1971."” each

time it appears in such sections.

(b) Section 302(1) of such title is
amended by deleting the comma after “1947"
the second time such date appears therein.

(c) Section 302(b) of such title is amended
to read as follows:

“{b) The amount of special pay to which
an officer covered by subsection (a2) of this
section is entitled is—

(1) #150 a month for each month of ac-
tive duty if he has not completed two years
of active duty in a category named in that
subsection;

“{2) #200 a month for each month of ac-
tive duty if he has completed two years of
active duty in a category named in that sub-
section;

*“(3) 8450 a month for each month of ac-
tive duty if he has completed three years
of active duty in a category named in that
subsection;

“(4) 8600 a month for each month of ac-
tive duty if he has completed four years of
active duty in a eategory named in that sub-
section;

“(5) $750 a month for each month of ac-
tive duty if he has completed five years of
active duty in a category named in that sub-
section;

“(6) 900 a month for each month of ac-
tive duty if he has completed six years of ac-
tive duty in a category named in that sub-
section; or

“(7) #1,060 a month for each month of
active duty if he has completed seven years
of active duty in a category named In that
subsection.”

MORE EFFECTIVE USE OF PROFICIENCY PAY FOR
ENLISTED MEMEERS

Bec. 607. (a) The Secretary of Defense
shall, at the earllest practicable date, pro-
mulgate regulations under which the Armed
Forces will Increase the utilization of pro-
ficlency pay authorized by section 307 of title
37, Unlted States Code, for the purpose of
attracting and retaining enlisted members
who are speclally proficient in military skills,

(b) Section 307 of title 87, United States
Code, is amended by redesignating subsec-
tion (d) as subsection (e) and inserting after
subsection (c) a new subsectlon (d) as fol-
lows:

“(d) Proficlency pay under subsection (a)
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(1) or (a)(2) of this section shall be made
avallable to enlisted members with critical
skills after such members have satisfactorily
completed their training in such skill. Pro-
ficlency pay under this section shall be paid
to enlisted members who guallify therefor
without regard to whether they are career
members or not.”

HOSTILE FIRE PAY INCREASE

Sec. 608. Section 310(a) of title 10, United
States Code, 1s amended by striking out
“$65" and inserting in lieu thereof “$200.”

COMBAT ZONE PAY

SEc. 609. (a) Chapter 5 of title 37, United
States Code, is amended by adding after sec-
tion 310 a new section as follows:

““§ 310a. Special pay: duty in a combat zone

“(a) Except In time of war declared by
Congress, and under regulations prescribed
by the Secretary of Defense, a member of
the uniformed services may be paid at the
rate of $65 a month for any month in which
he was entitled to basic pay and was serv-
ing in a combat zone,

“(b) A member may not be paid special
pay under this section for any month for
which he recelves speclal pay under section
310 of this title, but may be paid speclal pay
under this section in addition to any other
pay and allowances to0 which he may be
entitled.

“(c) The provisions of section 310(e¢) of
this title relating to determination of fact
under that section shall apply in the case
of the determination of fact under this sec-
tion.

“(d) The Secretary of Defense shall report
to the Congress by March 1 of each year
on the administration of this section dur-
ing the preceding calendar year.

“(e) As used in this section the term ‘com-
bat zone' means any area which the Pres-
ident by Executive order designates as an
area in which Armed Forces of the United
States are engaged in combat.”

{b} The table of sectlons at:the beginning
of chapter 5 of such title is amended by
inserting immediately below

*310. Speclal pay: duty subject to hostile
fire.”
the following:

“310a. Special pay: duty in a combat zone.”.
EXTENSION OF TIME WITHIN WHICH REENLIST-
MENT BONUSES MAY BE PAID

Sec. 610. Section 308(a) of title 37, United
States Code, is amended by striking out
“within three months” and inserting in lieu
thereof “within six months”,

TRAVEL AND TRANSPORTATION ALLOWANCES AND
DISLOCATION ALLOWANCES FOR ENLISTED
MEMEERS IN LOWER GRADES

Sec. 611. (a) Section 406(a) of title 37,
United States Code, 1s amended by insert-
ing “, including a member in pay grade E—4
(four years or less service), E-3, E-2, or E-1,"”
immediately after “A member of a uniformed
service”.

(b) Bection 407(a) of such title is amended
by striking out “uniformed service—" and
inserting in lieu thereof “uniformed service,
including a member in pay grade E-4 (four
years or less service), E-3; E-2, or E-1—".

ENLISTMENTS AND DISCHARGES

Sec, 612. (a) Section 506(c) of title 10,
United States Code, 1s amended to read as
follows:

“(c) The Secretary concerned may accept
original enlistments in the Regular Army,
Regular Air Force, Regular Marine Corps, or
Regular Coast Guard, as the case may be, (1)
of male persons for the duration of their
minority or for a period of two years, and (2)
of female persons for a period of two years.
The Secretary concerned may accept an orig-
inal enlistment in the case of any person
for a specified period longer than two years,
but not more than four years, where the cost
of speclal education or training to be af-
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forded such person would make a shorter en-
listment period impracticable."

(b) Section 505(e) of such title is amended
to read as follows:

“(e) The Secretary concerned may accept
reenlistments in the Regular Army, Regular
Navy, Regular Air Force, Regular Marine
Corps, or Regular Coast Guard, as the case
may be, for unspecified periods and for peri-
ods commensurate with the cost of any spe-
clal education or training to be received by
any member, as may be prescribed in regula-
tions of the Secretary concerned, In no case
shall the Secretary concerned specify a pe-
riod of more than four years of obligated
service because of special education or train-
ing to be received by any member.”

(c) Section 509(a) of such title is amended
by striking out “Under’ and inserting in lieu
thereof "Subject to the provisions of section
505(e) and”.

(d)  The Secretary of Defense shall
promptly conduct a comprehensive study to
determine the term of service which should
be required of enlisted members who receive
varlous types of special education or train-
ing programs, The Secretary concerned shall,
on the basis of the conclusions reached in
such study, prescribe by regulation the term
of service required to be performed by en-
listed members who recelve special educa-
tion or training.

(e) Section 1169 of such title is amended
to read as follows:

“§ 1169. Regular enlisted members: limita-
tions on discharged

“Any enlisted member who has completed
his original period of enlistment and who has
been reenlisted for an unspecified period shall
be discharged upon written request, except
that—

*(1) the Secretary concerned may refuse to
grant a discharge during any period of war
or national emergency;

“{2) a member shall be required to fulfill
a term of service commensurate with the cost
of any special education or training received
by him, as prescribed in regulations of the
Becretary concerned;

“(3) the Secretary concerned may refuse
to grant a discharge to any enlisted member
who has been assigned to sea duty or duty
outside the United States: or

“(4) as otherwise provided by law.”

RESERVE OFFICER TRAINING CORPS SCHOLARSHIP
PROGRAM INCREASE

Sec. 613. Section 2107(h) of title 10, United
States Code, is amended to read as follows:

“(h) Not more than the following number
of cadets and midshipmen may be in the
financial assistance programs under this sec-
tion at any one time:

“Army program: 10,000

“Navy program: 10,000

“Alr Force program: 10,000.”

GREATER UTILIZATION OF CIVILIAN MEDICAL FA-
CILITIES AND PERSONNEL

Sec. 614. (a) The BSecretary of Defense
shall, as soon as practicable after the date of
enactment of this Act, formulate plans for
utilization, to the maximum extent practi-
cable, of clvilian medical facilities and per-
sonnel to serve the medical needs of military
personnel and their dependents. In formu-
lating such plans the Secretary shall give
consideration to more extensive use of a
medical insurance program for retired per-
sonnel and their dependents and for the de-
pendents of active duty personnel.

(b) The Secretary of Defense shall sub-
mit to the Congress the plans formulated
pursuant to this section not more than nine
months after the date of enactment of this
title together with such recommendations
for legislation as may be meécessary to effectu-
ate such plans.
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FORMULATION OF NEW SALARY STRUCTURE FOR
THE UNIFORMED SERVICES

SEc. 615. (a) The Secretary of Defense shall
formulate as soon as practicable after the
date of enactment of this title a new pay
structure for the uniformed services. Such
pay structure shall—

(1) provide salary schedules of pay which
combine basic pay rates and present allow-
ances for quarters and subsistence;

(2) provide for cash contributions to a
retirement system similar to the civil serv-
ice retirement system provided for Federal
civillan employees; and

(3) take into account the amount lost as
the result of the termination of separate al-
lowances for quarters and subsistence and
the amount which will be contributed to a
retirement system, including the loss of any
tax advantage realized under current law.
The Secretary s authorized to include such
other features in any new pay structure as
he determines necessary or appropriate to
make such pay structure fair and equitable
and to attract qualified personnel to the uni-
formed services.

(b) The Secretary of Defense shall submit
to the Congress the new pay structure formu-
lated by him pursuant to this section not
later than nine months after the date of
enactment of this title.

EFFECTIVE DATE

Sec. 616. The Act shall become effective
upon the date of enactment, except that sec-
tions 605, 606, 607, 608, 609 and 610 shall be-
come effective on the first day of the first
calendar month in which this title is enacted.

EXPLANATION OF WITHDRAWAL OF
NOMINATION OF DR. J. RICHARD
LUCAS TO BE DIRECTOR OF BU-
REAU OF MINES

Mr. JACKSON. Mr. President, on
July 17 the President withdrew the
nomination of Dr. J. Richard Lucas,
whose name he had previously submitted
to the Senate for its advice and consent
to be Director of the Bureau of Mines in
the Department of the Interior.

The nomination of Dr. Lucas was
greeted with a great deal of interest by
many people both in and out of Congress,
some of whom opposed him and most of
whom supported his nomination.

However, in order to clarify the rec-
ord concerning this nomination, I ask
unanimous consent to place in the Rec-
orDp at this point in my remarks a letter
of July 8 from Dr. Lucas advising me that
he had requested that his name be
withdrawn since he did not feel he could
meet the committee’s requirements re-
lating to the disposal of certain securi-
ties he held, my reply to him, and a press
release issued following an executive
committee meeting on this matter.

There being no objection, the items
were ordered to be printed in the Recorb,
as follows:

VIRGINIA POLYTECHNIC INSTITUTE,
RBlacksburg, Va., July 8, 1970.
Senator HENRY M, JACKSON,

U.S. Senate,
Washington, D.C.

DeAR SENATOR JACKsSON: Regarding my
nomination to be Director of the Bureau of
Mines pending before the Senator Interior
and Insular Affalrs Committee, I have now
been informed that it is the view of the
committee that I will be required to dispose
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of my foreign, as well as domestic, mining
securlties so as to avold any possible conflict
of interest.

Initially I was advised by the Solicitor of
the Interior Department, both orally and
later by letter dated June 22, that I would
be required to dispose of my domestic sec-
urities, but that in his view he saw no
conflict of interest In my retaining my for-
elgn securities durilng the period I would
be serving as Director of the Bureau of
Mines. He pointed out, of course, that the
final decision in this matter would rest with
the Senate Interior and Insular Affairs Com-
mittee.

After careful consideration I wish to state
that the proposed sale of my foreign secu-
ritles would represent a substantial financlal
hardship to myself and to my family.

Under these circumstances and in view of
the Committee’s decision, I have regretfully
requested Mr. Harry Flemming of the White
House to advise the President that my nom-
ination be withdrawn.

During the public hearing on my nomina-
tion before the Senate Interior and Insular
Affairs Committee on May 25, certain charges
were made by a newspaper columnist con-
cerning plagiarism in my doctoral thesis.
In your position as Chairman of the Com-
mittee, you announced that the committee
would investigate charges, which I stated
at the time were completely unfounded and
with not the slightest basis in fact what-
ever. Because of the important bearing such
unfounded charges might have on my future
professional and academic career, I would
appreciate it very much if you as Committee
Chalirman, would state for the public record
the results of the investigation conducted
by your committee into these charges.

Your consideration of the request will
be appreciated.

Sincerely yours,
J. RICHARD LucAs,
Jury 13, 1970.
Dr. J. RicHARD Lucas,
Department of Mining Engineering, Virginia
Polytechnic Institute, Blacksburg, Va.

Dear Dr. Lucas: Thank you for your letter
of July 8 advising this Committee that you
have requested the President to withdraw
your nomination to be Director of the Bureau
of Mines.

The Committee understands the reasons
for your decision and we regret the incon-
venience that this matter has caused you.
We certainly understand the financial hard-
ship the disposal of your securities would
represent.

I am enclosing a copy of a press release
issued today by the Committee following our
meeting this afternoon.

With best wishes.

Sincerely yours,
HENRY M. JACKSON,
Chairman.

PRESS RELEASE OF SENATE COMMITTEE ON
INTERIOR AND INSULAR AFFAIRS

At an executive meeting of the Senate
Committee on Interior and Insular Affairs
today, Senator Henry M. Jackson, Chairman,
and Senator Gordon Allott, Ranking Minority
Member, announced that a letter had been
received from Dr. J. Richard Lucas advising
Chairman Jackson that he had requested the
President to withdraw his name as nominee

for the post of Director of the Bureau of
Mines.

As 1s the custom of the Committee when
considering nominations, the finanecial hold-
ings of & nominee are reviewed. Despite the
fact that a majority of his securities were
foreign, the Committee felt that it would be
wise for Dr. Lucas to divest himself of all of
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his present stock holdings to avoid even the
appearance of a potential conflict-of-interest.
Dr. Lucas stated that he was not in a posi-
tion to make such a divestiture, and the fol-
lowing is quoted from his letter:

“After careful consideration I wish to
state that the proposed sale of my foreign
securities would represent a substantial
financial hardship to myself and to my
family.”

Senator Jackson sald, “The Committee is
well aware of the fact that sometimes its re-
quirements for divestiture and adjustment
of investments place a heavy financial bur-
den upon nominees; however, we do feel
these financial requirements are good public
policy and in the long-run best interests of
the nominee and the Nation.”

At the public hearing on his nomination,
the Committee had also taken note of cer-
tain newspaper reports referring to allega-
tions of plaglarism in connection with his
doctoral dissertation. The Chairman and the
Ranking Republican member of the Senate
Interior Committee emphasized that not only
did their review of the F.B.I. report reveal
there was no substance to the allegations,
but also, the independent investigation of
the Committee yielded further confirmation
of the fact that these allegations are totally
without foundation, having no basis in fact.
The Committee, by unanimous action, felt
that it was Important that it be made abun-
dantly clear to the publle that all of its
investigations have revealed nothing that re-
flects adversely upon the character, integrity,
or professional qualifications of Dr. Lucas.

CRITICISM OF THE PRESIDENT

Mr. GOLDWATER. Mr. President, on
July 14, I delivered a speech on the Sen-
ate floor relative to the problems created
by the tremendous size of the Federal
bureaucracy. At that time I stated that
I did not believe a person who is making
government his career and is blanketed
under civil service has an automatic right
to permanent employment. I stated fur-
ther that I agreee that every individual,
Federal employee or not, has the right
to reach a decision on policy matters and
give voice to that opinion as an individual
and a U.S. citizen. As I put it in my July
14 speech:

Understand, I have no objections to any
government worker expressing in the proper
forum his feeling or belief about any policy.
I object most strenously, however, to the
practice of a government official using his
position as a government employee to oppose
or undermine or refuse to work for the policy
of that government.

It will be recalled, Mr. President, that
I raised a particular question about a
mass meeting held by employees of the
Department of Health, Education, and
Welfare to protest the administration's
policy in Cambodia.

Up until now my opposition has been
to the practice of Federal employees
openly criticizing the polices for which
they work, Now, Mr. President, my criti-
cism is directed also at the propriety of
Federal employees making personal at-
tacks upon the President for whom they
work.

In this instance we again hear from the
Department of Health, Education, and
Welfare. According to last night’s Wash-
ington Star, the Vietnam Moratorium
Committee at the National Institute of
Health in its latest publication ridicules
Mr. Nixon’s performance as President in
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a mock appraisal such as that to which
HEW workers are subjected.

President Nixon’s performance as
Chief Executive was judged as follows:

Quality of work: His work frequently con-
tains an unacceptable percentage of error
or shows poor judgment.

Interest in work: Appears bored with his
work.

Attendance and punctuality: Takes longer
or more frequent breaks than most; tends
to take advantage of leave privileges.

Subordination of personal interests: Puts
his own interests first, frequently to the de-
triment of his work.

Flexibility: Very rigid and opinionated;
once he gets an idea, it's almost impossible
to change him.

Resourcefulness: Has considerable diffi-
culty in dealing with anything out of the
ordinary routine.

Judgment: Very erratic in his abllity to
reach logical conclusions.

Enowledge required by the job: Handi-
capped quite often in his work because of
his lack of knowledge, understanding or
information.

Degree of supervision required: Requires
constant supervision or direction.

Initiative: Seems to aspire to nothing
higher; frequently shirks responsibility.

Productivity: Tends to be a bottleneck in
getting the work out.

Persistence: Frequently fails to finish work
he has started.

Attempts to improve: Content to drift;
generally unresponsive to efforts to help him
develop.

The last part of the “performance ap-
pralsal” contains the “reviewing officer's”
comments, including:

“He has had no new idea in 22 years .. .
Talks in cliches . . . Progress on many na-
tional problems (e.g., hunger, poverty, racism,
pollution, health, etc.) is being held up . ..
Requires, but, unfortunately, does not get
good supervision or direction . . .

“He has always put Richard Nixon first.
His Southern Strategy means that he puts
his re-election ahead of racial justice . ..
His Cambodia speech was very illogical,
clutching at every rationale and excuse in
sight to justify his intervention . . . In par-
ticular, his having Spiro Agnew smear op-
ponents shows that he has learned nothing
in the past 22 years.”

Mr, President, I presume this is all
meant to be very funny. Certainly no-
body could expect any group with such
poor taste to be a competent judge of
any kind of worker performance, let
alone that of the man who holds the
toughest, most important job in the en-
tire world. This is a man who passed
muster with the American voters and
does not hold his job as the result of an
appointment or a civil service classifica-
tion.

But the ridiculing of the President
certainly should raise grave questions as
to how far Government employees can
go in questioning the official policies of
the Government and whether, as Gov-
ernment workers, they have the right to
criticize the President personally. I am
not unmindful of the fact that the whole
issue involves the question of freedom of
speech and expression. And there cer-
tainly is no suggestion here that these
precious freedoms be obstructed for any
reason whatsoever. The question here is
whether this freedom of expression ex-
tends to the length of Federal employees
using the prestige of their employment to
gain greater circulation for their indi-
vidual views.
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Not being an attorney, I do not know
how much leeway civil service status
gives to Government employees who
make it a practice to criticize in public
the President and the administration for
which they work.

But I can assure you that it is long
past time for the Nixon administration
to look into this situation. I cannot un-
derstand why the administration has not
moved to censor or discipline these dis-
satisfled workers. How long is the White
House likely to put up with this kind of
insulting insubordination? I am con-
vinced that there is some method
through which these workers may be
made to realize that they owe a respon-
sibility to the people of the United States
who chose the man they so freely criti-
cized. It would be a fine thing if means
could be found to rid the government of
these troublemakers permanently. They
have asked to be fired by their actions,
and if they were working for any enter-
prise other than the government, they
would already be out on their ears.

CHURCHES AND THE GENOCIDE
CONVENTION

Mr. PROXMIRE. Mr. President, at the
hearings on the Genocide convention re-
cently completed by a Foreign Relations
Subcommittee, some of the most compel-
ling testimony in support of the conven-
tion came from religious organizations.
These are the same organizaitons that
provided strong testimony in behalf of
the convention 20 years ago, when the
Foreign Relations Committee first opened
its inquiry on this subject.

Unfortunately, Mr. President, their tes-
timony was not heeded then. I hope it
will be heeded now.

I ask unanimous consent that the testi-
mony given by the United Methodist
Church at this spring’s hearings be
printed in the RECORD.

There being no objection, the testi-
mony was ordered to be printed in the
RECORD, as follows:

STATEMENT BY THE UNITED METHODIST

CHURCH

The churches of the United States were
deeply shocked and aroused by the terrible
toll in suffering and death inflicited by the
Nazis upon the Jewish people of Europe and
upon other racial, ethnie, national and re-
ligious groups just prior to and during World
War II. These actions were highly offensive
to the religious conviction that, as creatures
of God, all persons are possessed of essential
human rights which are inherently theirs and
which no government or group has the right
to violate.

Therefore, The United Methodist Church
and its predecessors (The Methodist Church
and The Evangelical TUnited Brethren
Church) have consistently supported the pro-
tection of human rights internationally as
well as nationally. The following statements
are the position of The United Methodist
Church as set forth by the General Confer-
ence, the highest authoritative organ of the
denomination. The General Conference of
The United Methodist Church is a represen=
tative body composed of some 1,000 delegates
equally divided between laymen and clergy.

“We commend the United Nations for its
success in reconciling differences, promoting
human rights, lifting the levels of health,
education, and welfare, and advancing self-
government among the nations . . .
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“We urge the early ratification by all na-
tions of the fourteen conventions on human
rights developed and approved by the United
Natlions or its specialized agencles. . . .”

Adopted by the General Conference of The
United Methodist Church, Dallas, Texas, May
9, 1668,

An eerlier statement of the General Con-
ference of cne of the predecessor denomina-
tions, The Methodist Church, is even more
specific:

“We urge the early ratification by all na-
tions of the conventions on human rights de-
veloped and approved by the United Nations,
including: The Genocide Convention, The
Convention on the Abolition of Slavery, The
Convention on the Political Rights of Women,
The Convention of the Stateless Person, The
Convention on the Abolition of Forced La-
bOr‘ﬂ

Adopted by the General Conference of The
Methodist Church, Pittsburgh, Pennsylvania,
1964,

In the light of the preceding statements,
we join in urging the Senate Foreign Rela-
tions Committee and the Senate as a whole
to consent to the accession of the United
States of America to the Convention cn the
Prevention and Punishment of the Crime of
Genoclde.

Bisgmor CHARLES F. GOLDEN,
President.
A, DUDLEY WARD,
General Secretary.
Board of Christian Social Concerns of
The United Methodist Church.
Bisaop Lrioyp C. WICKE,
President.
TrACEY K, JONES,
General Secretary.
The Board of Missions of The United
Methodist Church.

TIME OF CRISIS AT THE

SMITHSONIAN

Mr. GOLDWATER. Mr. President, yes-
terday I was privileged to appear before
the House Subcommittee on Library and
Memorials, presided over by Mr. FrRANK
THOoMPSON. Amazing as it sounds, his
subcommittee is conducting the first leg-
islative oversight hearings which Con-
gress has held on the Smithsonian In-
stitution in over a century.

To my mind, this series of hearings
presents a fine opportunity for Congress
and the American public to learn more
about the Smithsonian and thereby to be
in a better position to judge whether it is
living up to its obligations to the Ameri-
can taxpayer.

Not many people realize how large the
Smithsonian has grown. Few are aware
that Congress now appropriates over $40
million each year to finance the Institu-
tion’s operations. Even fewer people
know that the Smithsonian has more
than 3,400 employees on its staff, most of
whom are paid from Federal funds.

It is the strength of the House hear-
ings that all these facts can be brought
into the open. The committee is allowing
the inquiry to be made across the board,
into every aspect of the Smithsonian’s
activities, both Federal and private; and
I want to congratulate the committee
members for the thorough and honorable
way the meetings are being conducted.

Yesterday I sought to aid the commit-
tee by raising several questions concern-
ing the Smithsonian. In general, my
questions were: What is the Smithsonian
doing with its approximately 3,400 em-
ployees? Where have the increases in
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positions and appropriations gone? And,
have any units at the Institution been
overlooked during the term of the cur-
rent Smithsonian management—a period
when the Smithsonian’s Federal budget
has doubled and the number of perma-
nent employees authorized by Congress
has risen by more than 700 positions?

Mr. President, my study of these ques-
tions indicates that the Smithsonian has
slipped off course a few degrees in its list
of priorities. The evidence squarely
points to the concluson that both the
National Air and Space Museum and the
National Museum of Natural History are
seriously undermanned and under-
funded.

It was my purpose yesterday to call
this situation to the attention of the
committee in the belief that public ex-
posure of these problems will lead to some
constructive steps being taken to solve
them.

In order that the large audience that
reads the REcorp may be familiar with
this subject, I ask unanimous consent
that my testimony and related docu-
ments be printed in the ReEcorbp.

There being no objection, the items
were ordered to be printed in the Recorb,
as follows:

TIME OF CRISIS FOR NATIONAL AIR AND SPACE
MusEum

Mr. Chalrman and Members of the Sub-
committee:

Please allow me to say at the outset that
I think the Committee is doing a significant
public service by holding the present serles
of hearings. By allowlng the true character
of the Smithsonian to be discussed and ex-
amined openly at this forum, in s reason-
able and decent way, you and your colleagues
are contributing to the advancement of pub-
lic knowledge about the Smithsonian, as
well as providing the opportunity to identify
areas where the Institution might better ful-
fill its national responsibilities.

For indeed it has a heavy debt to the
American taxpayer. The direct Federal mon-
ies which Congress will appropriate for the
Smithsonian’s operations, for the 1971 fiscal
year, is over $40 million. This includes an
increase of $7.6 million for salaries and ex-
penses alone—a rise of 25% in one year.

Since 1964 when the current Smithsonian
Secretary took office, the total Federal budget
for the Institution has doubled. The number
of permanent employees authorized by Con-
gress has jumped from 1348 to 2077—a
growth of more than 700 pesitions in 6 years.
What is more, the number of part-time em-
ployees has gone up from 18 to 240. On top
of this, the Smithsonian employs over 1100
people who are paid from private funds.

The question is, what is the Smithsonian
doing with its approximately 3400 employ-
ees? Where have the increases in positions
and appropriations gone? Have any units of
the Institution been overloocked during this
perlod of amazing growth?

Mr, Chairman, the facts must be faced.
The Smithsonian has seriously neglected two
of its major components. Both the National
Air and Space Museum and the National Mu=-
seum of Natural History are the victims of
a shocking lack of atiention by the Smith-
sonian’s Top Brass.

This is not a conclusion that I could have
reached as late as a few weeks ago. But
recently my aides held a meeting with Doc-
tor Ripley's top assistants. The discussions
at this conference revealed that the Smith-
sonian management has little comprehen=-
sion of the pressing needs of the nation's
Flight Museum or the Natural History
Museum.
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They simply do not understand that each
of these museums is going through a time
of crisis. Neither the funding nor the per-
sonnel of either museum is anywhere near
where it should be for these important
branches to live up to the role which the
American public and their respective profes-
sional fields demand of them. In fact, as
far as personnel is concerned, these museums
are going downhill,

Mr. Chairman, these charges can be docu-
mented. First, I will discuss the National Air
and Space Museum.

The cogent facts are as follows:

1. The National Alr and Space Museum
recelves an extremely meager share of the
Smithsonian's Federal Budget—about 1.7%.

2. The professional and support depart-
ments of the Flight Museum are serlously
undermanned. It has only 31 people on board.

3. The Museum attracts at least one-third
of the visitors to the Smithsonian Park. In
fact, an in-house survey by the Smithsonian
reveals that nine out of every ten visitors in-
terviewed at the Mall had been to see the Alr
and Space Museum—a shocking contrast
with the miniscule share of funds and em-
ployees which the Museum recelves.

4. The Museum has no Director. It has had
no Director for nearly a year, even though it
has been 24 months since the last Direc-
tor gave notice of his planned retirement.

5. For many years, the Ailr and Space Mu-
seum was not considered to be one of the In-
stitution’s sclence and technology compo-
nents. Rather it was put into the arts and
humanities wing of the Institution,

6. It can be proven that in 1969 the Smith-
sonlan management threatened the Flight
Museum and its exhibits with expulsion from
the Mall. The Assistant Secretary for His-
tory and Art proposed to “get rid of the tin
shed” and “get the missiles out of our view.”

T. Most Flight Museum exhibits are badly
housed, and deteriorating rapldly. The build-
ing labeled “National Alr and Space Mu-
seum" is actually a World War I “temporary™
hanger erected In 1917. The other bullding
used for Air and Space exhibits is 90 years
old.

8. The program for construction of a per-
manent Alr and Space bullding is at dead
center. In the words of Paul Johnston, the
last Director of the museum, the project
“may never get off the ground.”

Mr. Chairman, I would like to review these
facts and to document each of them.

There is no guestion that the Alr and
Space Museum 1is given less than a 2% slice
of the Smithsonlan's Federal budget. Ac-
cording to end-of-the-year figures, the Mu-
seum's budget was cut by the Smithsonian
to under $500,000 for the 1970 fiscal year.
This is all that the Museum received out of
$28.1 million which Congress appropriated
for Smithsonian salaries and expenses.

In terms of the Smithsonian's employment
plcture, the Flight Museum's share is even
smaller.

At the April hearings, Under-Secretary
Bradley stated that the actual number of
permanent employees on the Federal payroll
was 1889, At this time the number of em-
ployees at the National Air and Space Mu-
seum was 30, counting curators, administra-
tors, secretaries, and the support team at
Silver Hill. This amounts to 1.6% of the over-
all Smithsonian staff.

Mr. Chairman, the Smithsonlan claims that
the Flight Museum had the equivalent of
30 positions filled in 1970 because the Office
of Exhibits performed work on some alir and
space projects. But this completely overlooks
the fact that the Office of Exhibits has its
own appropriations. This work has been
justified before Congress as a separate item
in the Smithsonian's budget.

When Congress appropriated money for 41
positions at the Flight Museum, it did not
think it was paying for the salaries of peo=
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ple in the Office of Exhibits. To turn around
now and claim that the Museum had the
equivalent of 39 employees muddies the
waters. The next thing I know the Institu-
tion will be charging janitorial help and
guard services against the Museum as well.

Mr. Chalrman, the employment picture
looks incredible when it is viewed in com-
parison with the responsibilities of the
Museuin.

The Historlcal Research Center of the
Museum, which supports the curatorial and
exhibits staff by documenting the authen-
ticity of artifact acquisitions, by answering
6000 public inquiries annually, and by run-
ning a reference library, has 3 employees. In
1967 1t had 5.

The Preservation and Restoration Division
at Silver Hill, which handles the assemblage
and retrieval of alrcraft and astronautical
specimens, the maintenance of Museum col-
lections, and the inventory and cataloging
of these collections, had 15 employees several
years ago. It was down to 14 early this year.

The Curators’ professional staff has de-
creased 50% in the Aero Bection—from 4
employees to 2.

And, on it goes. While the Museum could
easily justify the need for 50 or more posi-
tions at present, the actual number of hands
on board is less now than it was in 1968.

If the Smithsonian management intends
more than lp service when it calls for the
Flight Museum to be the “nation’s center for
exhibition, education, and research in the
history and principles of air and space
flight” and the home of the “world’s greatest
collection of objects related to flight,” then
I believe the management should release to
the Museum the positions that Congress has
authorized.

the

Turning to the visitor statistics,

Smithsonian Information Office reports that
12.4 million visitors came to see the Smith-
sonian Park in calendar year 1969 and that

at least 4.1 milllon of these persons went
through Afir and Space Museum exhibits.

Unfortunately, this word does not seem to
have gotten through to the BSecretariat.
At page 884 of the recent House appropria-
tion hearings, Doctor Ripley spoke of only
2 million visltors a year seeing “our air and
space displays.”

But in truth, there were more than 4 mil-
lion visitors to these displays in 1969, Ap-
proximately 2.3 million persons came to see
the exhibits at the Arts and Industries build-
ing, and another 1.8 million visitors went
through the Air and Space bullding.

The most striking evidence of the popu-
larity of the Air and Space Museum is found
in a “Visitor Survey" conducted by the
Smithsonian itself. I can disclose today that
the Smithsonian collected over 700 question-
naires from visitors to the Museum of Nat-
ural History and the Museum of History and
Technolegy during the winter of 1968, No
interviews were taken at the Air and Space
Museum.

And yet this survey turned up the follow-
ing finding:

“In responding to the question on points
of interest in Washington, 87.2% had been
to the Air and Space Bullding as compared
to 54.4% who had visited the Museum of His-
tory and Technology, and 47.1% who had
visited the Museum of Natural History."”

Here we have a study that was openly
biased in favor of visitors to the two mu-
seums where persons were being interviewed.
Even so, almost 9 out of every 10 persons
questioned sald they had been to the Air
and Space displays, In other words, the
Flight Museum had drawn more visitors than
either of the two museums where the ques-
tions were asked.

All in all, T think the Air and Space Mu-
seum has played a remarkable role in draw-

ing visitors to the Smithsonian Park, It
does not have a puppet show or other unre-
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lated attraction to bring in an audience, but
it is demonstrating a unique capacity to
hold public interest on its own merits. The
fact that Britain’'s royal visitors, Prince
Charles and Princess Anne, chose to tour the
Alr and Space collections during their first
visit to the Smithsonian is further proof of
the remarkable popularity of these exhibits.

Mr. Chairman, one fact that disturbs me
greatly is that the Flight Museum does not
have a full-time Director. Nor has the Smith-
sonian ever sald what requirements have
been set for the position.

The last Director, 8. Paul Johnston, was
a distinguished fore-sighted individual. A
graduate of MIT, he had held a number of
prominent positions both in Industry and
Government as an aeronautical engineer and
advisor before joining the Flight Museum
team.

Anticipating his retirement, he furnished
the Secretary with notice of his planned
retirement thirteen months in advance of
his target date. By letter dated July 30, 1968,
Mr. Johnston informed Doctor Ripley of his
decislon to retire “as of September 1, 1969."

Uppermost in Mr, Johnston's mind was his
wish to pave the way for a successful transi-
tlon for his successor. His letter specifically
asked “that a successor be brought aboard
as my Deputy not later than May 1, 1968,
to allow for at least four months of overlap.”

And yet, as of today the Museum is still
without a Director. This fact alone can be
interpreted as a lack of interest by the
Smithsonian in its Air and Space Museum.

Another fact that offers a clue as to the
stature of the Flight Museum is that until
a few months ago it reported to the Assist-
ant Secretary for History and Art.

How in the world flight ever got mixed up
with the “arts” at the Institution is beyond
me. Aeronautics and astronautics derive
from, and incorporate, several of the sci-
ences including: mathematics, physics, fuel
chemistry, metallurgy, physiology, psychol-
ogy, blology, astronomy, astrophysics, geology,
and geophysics.

The Ailr and Space Museum should have
been put in the Smithsonian’s science and
technology wing from the start. It i1s to the
credit of the present acting Director that
he at last succeeded in having the Museum
transferred to the Sclence branch of the
Institution.

There is one more incident that causes
me grave cohicern about the attitudes of the
Smithsonian toward the Air Space Museum.
The management has denied this to my
staff, but I can document the fact that
the Assistant Secretary for History and Art
wanted to expel the Flight Museum and
its exhibits from the Mall. This proposal
was made in & memorandum sent by the
Assistant Secretary to Doctor Ripley on
March 20, 1969.

Please remember that this is the officer
who then held the power of supervision
over the Flight Museum. His plan expressly
called for “using the middle of the Pension
Office Building as the next temporary loca-
tion for Air and Space exhibits, in place of
the tin shed, the driveway, and the A & I
building.”

The idea was to send the Museum to the
dilapidated Pension Building where it would
be separated from the Mall. Once away, it
may never have come back.

Another indication of the rank of the Air
and Space Museum within the Smithsonian
is the condition of its public exhibits. These
displays have not been brought up to mod-
ern Smithsonian standards as applied to its
other components,

On January 3, 1968, an official report was
submitted to Doctor Ripley, which reads:
“All NASM exhibits are badly housed, and
deteriorating ra.pm‘ly under heavy visitor
wear and tear.”

On July 30, 1968, Doctor Ripley was given
the Iollowmg Museum report
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“Most present exhibit areas are a hodge-
podge of hardware with Ilittle rational re-
lationship, are largely out-of-date and are
80 shop-worn that they constitute a public
embarrassment to the Smithsonian.”

Things finally got so bad that the Smith-
sonian broke the problem at the 1970 fiscal
year hearings. The justification sheets of the
Institution, dated March 14, 1969, warn that:
“The Smithsonian's air and space exhibits
have not recelved a major refurbishing
since 1958. They are outdated and shabby
and a source of disappointment to many of
a million visitors Interested in alr and space
exploration.”

Mr. Chairman, there are some positive
steps now being taken by the Smithsonian
to revitalize these exhibits and I wiil be
watching closely to see that they continue.

The next matter is the most difficult prob-
lem confronting the Museum. It 15 not one
that can be solved overnight by a change in
priorities, as I belleve the others can be.

This is the problem of getting funds for
the construction of a permanent building to
house the Alr and Space Museum.

The problem boils down to money. If
Congreses had allowed the project to get
started in 1966, when it authorized construc-
tion of the building, the total cost would
have been in the neighborhood of $40 mil-
lion. This compares favorably with the £34
million which Congress allowed ten years
earlier for construction of the Museum of
History and Technology.

But Congress did not permit the building
to go forward. The reason for deferring the
project is found on page 4 of the report by
the Benate Committee on Rules and Ad-
ministration. The language reads as follows:
“The Committee expressly recommends . . .
that appropriations should not be requested
pursuant to H.R, 6125 unless and until there
is a substantial reduction in our military ex-
penditures in Vietnam.”

That is 1t. That is the only legislative hold-
up on the project. It was written in June
of 1966, before the first manned lunar land-
ing.

Now that this landmark in the history of
mankind has occurred and public excite-
ment about space achlevements has cata-
pulted, I belleve that there are new and
persuasive reasons for moving ahead with the
new facility.

In particular, I belleve the time iz at
hand when the American people want to
have a decent home for the national Mu-
seum where their country’s exeiting story in
alr and space can be told.

America’s accomplishments in the fleld of
aerospace are monumental. The true value
of the inspirational feeling which the story
of these achievements can give is beyond
any dollar estimate.

Who can place a value on the meaning of
the Wright Brothers flight at Kitty Hawk?
Who can say the true worth of preserving
for future Americans the opportunity to be-
hold the actual aireraft in which Lindberg
crossed the Atlantic or the Apollo 11 Space-
craft in which man reached the Moon?

Is the display of our accomplishments and
future in air and space worth $40 million?
Or $60 million in inflation-swollen dollars?

Mr. Chairman, I believe it is. I believe
the American people will agree with me. And,
I am hopeful that friends of the Flight
Museum can get this story across to Con-
gress.

After all, there is no connection between
events in Vietnam and the construction of
the Hirshhorn Museum. There was no tle
to Vietnam holding up the $2.8 million which
Congress appropriated to refurbish the
Smithsonian’s. administrative quarters to
look as they did in 1855.

‘'No one proposed a relationship between
Vietnam and the $2.4 million which Congress
is appropriating for renovation of the Ren-
dick Gallery. No one is suggesting that we
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wait until the Vietnam conflict settles down
before Congress authorizes $6 million that
the Smithsonian management is seeking to
build two Bicentennial Pavillons,

In short, it 1s my contention that the
Flight Museum should not be singled out
from all other Smithsonian projects and
told that its new building must be deferred
until Vietnam expenditures ease off.

Furthermore, it is my bellef that since
Congress imposed this restriction, it is Con-
gress who should bear the moral obligation
to provide the additional funds that are re-
quired because of the delay. This is impor-
tant because I believe strongly that the new
facility should be constructed exactly as it
was planned.

It is a beautiful design. It has been ap-
proved by the necessary planning and art
commissions, And, architects generally be-
lieve it would be a valuable asset to the
Natlon's Capitol.

But if the bullding were to be redesigned,
all the questions of its size, its relationship
to other structures on the Mall, and, perhaps
even its very location at the Smithsonian
Park, would be reopened. The critics of tech-
nological museums would be given a fresh
opportunity to tle the project down In &
web of new hearings and proceedings. This
is why I disagree with the Smithsonian man-
agement and the Regents on this important
matter.

What I am proposing will not be easy. It
will require the participation of the aero-
space Industry. It wlll require encouraging
Congress to recognize that $60 million is not
too large an Investment for our Government
to make In preserving the heritage of our
people in the mainstream of aviation, rock-
etry, and space history.

But I am convinced that this is a cause
that is right. It is a cause that deserves a
fight to be made for it. It is a cause that
I believe will prevail once Congress Is shown
how reasonable and worthwhile it is.

Above all else, it 1s a cause that will require
the most energetic, whole-hearted eflorts
that the Smithsonian itself is capable of
mustering, The Smithsonian must convince
the American people and Congress that the
Flight Museum enjoys a top-priority status
within its organization.

Mr. Chairman, at this point I wish to
clarify my purpose. It is not to criticize
the development of new Smithsonian activi-
ties, It is not to say that the Institution
should not broaden its interests in the fields
of arts, humanities, and public awareness.

The art field is one in which I am deeply
committed. For example, I enthusiastically
support the National Foundation on the Arts
and Humanities. In fact, this year I spoke out
three times on the Senate Floor to endorse
the extension of the Foundation’s life and
to urge substantial increases In the funds
appropriated to it.

My interest in art dates back as far as
I can remember. The Kachina Doll Collec~
tion which Rink Kibbey and I gave to the
Heard Museum In Phoenix is only one in-
stance of my personal participation in the
arts.

My true alm today is limited to inquiring
whether the Smithsonian’s list of priorities
has slipped off course. I ask whether the
same level of attention should be given to
the National Alr and Space Museum that
the Institution gives to so many other of
its projects?

This question may also be asked in be-
half of the National Museum of Natural
History. For the evidence is all too clear that
this museum, as well, is suffering from a de-
cline in support.

The principal facts are these:

1. The present Director of the Museum of
Natural History claims that “Our museum
has its back up agalnst the wall.” In fact,
he warns that “our survival is at stake.”
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2. The Smithsonian Council, which is a
grass-roots body of advisors appointed by
Doctor Ripley, has informed the Secretary
in writing that ‘“the Council is deeply con=-
cerned with the present trend relating to
systematic blology as it affects the Museum
of Natural History and strongly urges the al-
location of additional resources to the Mu-
seum to promote this field.”

3. The Council of the Senate of Sclentists,
which represents the professional staff at the
Museum of Natural History, has confronted
Doctor Ripley with sharp complaints about
the decline of support to that museum.

4. The Smithsonian has severely re-
stricted the services provided to the Mu-
seum by the Smithsonlan’'s Buildings Man-
agement Department. This unit provides in-
dispensable help, such as moving equipment,
installing shelves, or dividing an office or
work area.

5. The sclentific staff of the Museum
of Natural History has fallen below the level
it was at three years ago.

6. The number of laboratory techniclans
available to assist the Museum'’s research
sclentists has also declined since the 1967
fiscal year forcing individual scientists to
lose a heavy part of their time doing manu-
script typing, slide preparations, and other
work that should be done for them by a
support staff.

7. The Institution's Forelgn Currency Pro-
gram request for first prlority research proj-

ects of the Museum of Natural History is.

down by 63% from last year—from $336,000
to $220,000.

8. The Museum'’s research departments are
being deprived of several hundreds of thou-
sands of dollars a year in overhead monies
which are brought into the Institution
through research grants and contracts per-
formed by the Museum's scientific staff, but
are spooned off for the benefit of some other
Smithsonian components.

9. The Smithsonian's Press Office is unable
to provide adequate support help to research-
ers In natural history because editors who
are paid from Federal funds are directed to
spend much of their time working on books
sold by the Smithsonian to make money for
its private funds.

10. The condition of exhibit animals on
display at the Natural History bullding is
deplorable,

Mr. Chairman, I would like to offer the fol-
lowing evidence in support of my remarks:

First and foremost, I am impressed with
the strong plea that has been made on be-
half of the Museum of Natural History by its
present Director, Doctor Richard Cowan.

Doctor Cowan was the one shining star at
& meeting that my staff held with represent-
atives of the Smithsonian. The fervor with
which he promoted the cause of his museum,
and his willingness to bare its problems In
front of top officials of the Institution,
showed me how very important it 1s to have
a strong force at the head of the Smith-
sonian’s museums.

He made no bones about it. As I have men-
tioned, he announced to all those assembled
that the Museum of Natural History “has its
back up against the wall.”

Mr. Chairman, with a director who is will-
ing to push for the cause of his museum and
fight for his men inside the upper echelons
of the Smithsonian the way Doctor Cowan
does, I do not think it will be long before the
Museum of Natural History sees some Im-
provements in its picture. His leadership
points up better than anything else the need
for a strong director to head the National
Alr and Space Museum as well.

Mr. Chairman, there is little to add to the
recommendation which the Smithsonian
Council has made except to say that its
action demonstrates a growing sense of con-
cern by the Council. Indeed this may have
been the first time they have ever adopted
any resolutions.
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The fact that the Council felt it had to
urge the Secretary to allocate additional re-
sources to the Museum of Natural History is
by itself a good reason for Congress to ex-
amine the situation.

As Paul Oehser points out in his new book,
The Smithsonian Institution: “Nearly all the
professional staff of the Museum of Natural
History engage in systematic research in one
form or another.”

Thus, increased support for the field of
systematic biology, as urged by the Council,
would pretty well overlap into every depart-
ment of the Museum.

Mr. Chairman, with your consent, I will
offer a copy of the Council’s report for your
files with the request that it appear in the
record.

Next, I would like to send to the desk a
copy of the letter which the Council of the
Senate of Scientists presented to Doctor Rip-
ley on May 15th. I also ask that it may be
printed in the record.

Mr. Chalrman, you will see that the grass-
roots sclentists are extremely concerned
about the trend of events at the Museum,

The scientists mention many of the spe-
cific conditions which cause their distress.
These include "sharp reductions in services
and supplies provided by other Smithsonian
units such as the Supply Division and the
Library, the continued attrition of support-
ing personnel, and the faillure of our operat-
ing budgets to keep pace with overall infla-
tion.”

They add: “We respectfully submit that
growth in staff has not been taking place
within the National Museum of Natural His-
tory during the past three years. We therefore
see no reason why the already minimal budg-
etary allowances for collection care should be
endangered because of the phenomenal
growth in personnel we have witnessed in
other Smithsonian offices and bureaus dur-
ing the same three years. It is unfortunate
enough that we have lost many staff posi-
tions to other parts of the Smithsonian in
this way over the years, but it could be
catastrophic to allow the funds allocated for
collection maintenance to be cannibalized in
the same fashion.”

Mr., Chairman, these criticlsms can be sub-
stantiated.

As to the drop in support services, we can
examine the situation at the Bulldings Man-
agement Department, which provides crafts-
mens’ services, such as carpenters, electri-
clans, and movers. To understand the prob-
lems here, I suggest that the Committee ask
the Smithsonian to discuss a reported $1.5
million budget overrun in that Department,
meaning that this amount of BMD resources
went out unbudgeted for certain projects. If
this report is accurate, the money had to be
taken out of the hide of other projects for
which the money had been planned.

As to the decline in positions at the Mu-
seum, I would like to quote from the hear-
ings on Smithsonian funds for the 1967 fiscal
year, At page 163, Doctor Ripley states: “We
have about 111 scientists working in natural
history. We have about S0 technicians. All
the surveys made by scientific organizations
throughout the Government and in the Na-
tion say at the very minimum two technical
aldes should be assigned to each scientist.”

And yet, as of today the number of scien-
tists has dropped to 103. The number of tech-
nicians has fallen to 87.

Doctor Ripley has admitted this decline.
On page 757 of the April hearings by the
House Appropriations Committee, Doctor
Ripley's statement reads: *“[S]cientific re-
search and curatorial activities in some mu-
seums may not be faring as well now as
they were In 1968. A good example would
be the National Museum of Natural History.”

The drop in Forelgn Currency research
funds is easy to document. My figures are
calculated from the Smithsonian's own list
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of research projects which are identified at
pages 954 through 976 of the recent House
hearings on Smithsonian funds.

Another Interesting question that the
Committee may wish to explore is what hap-
pens to the overhead monies that flow into
the Smithsonian as a result of research
grants and contracts awarded to sclentists
at the Museum of Natural History.

According to a recent GAO report, the total
amount of money derived by the Smith-
sonian from research grants and contracts
runs in excess of 11 million. The question
is, where does the overhead portion of these
funds go? Is any sizable amount plowed back
into the departments and Museum whose
reputation attracts the grants and contracts
in the first place and whose labors accom-
plish the assigned research?

Serious doubt has been ralsed from many
different guarters as to whether these over-
head monies—which amount to hundreds of
thousands of dollars annually in the case of
natural history—are used for the support of
the Natural History Museum or are trans-
ferred into other projects more popular with
the Smithsonian management. I think it
would be helpful to the morale of the Mu-
seum'’s staff if the Committee could discover
the true answer to this question.

Mr. Chairman, the next problem may be
one which can best be examined by the
Comptroller General. This is the issue of
when it is proper to use Federally-appropri-
ated funds to support programs that are in-
tended to make money for the Smithsonian’s
private funds.

The situation is this. All the editors at the
Smithsonian Press are on the Federal rolis.
Yet the same people are required to divert
a portion of their time to working on books
that are for sale by the private side of the
Smithsonian. These books are intended to
generate revenues for the private funds of
the Institution. But there is a serious ques-
tion whether it is proper for the Smith-
sonian to use Federal funds to finance its
own revenue-producing activities.

The thing that makes this situation curi-
ous is that lines had been carefully drawn
between Federal editors and private editors
under the previous administration.

When Doctor Carmichael was Secretary
and Paul Oehser was in charge of the Smith-
sonian publications arm the editors were
clearly identified as being elther private or
Federal. However, the publications office has
been reorganized by the present Secretary
and there are no more privately-funded edi-
tors left at the office.

Mr. Chairman, the final problem which
I hope the Committee will examine relates
to the condition of exhibits at the Museum’s
Hall of Mammals. Many collectors have asked
me to protest about the sad shape that these
displays are in.

We should remember that a great many of
these specimens have been donated to the
Smithsonian together with the money to
mount them. Also, I believe several of these
animals were acquired from Teddy Roose-
velt’s African safarl.

With this important historleal tie, and
with the knowledge that the exhibits repre-
sent the visible side of the Smithsonian to
many visitors, I feel this matter is worthy
of being reviewed by the Committee.

Again, the answer may lie in a shortage of
personnel, As a result of another reorgani-
zation done by the current management, I
am informed that there is no longer any
taxidermic unit attached to Natural History.
There used to be one, but it was first moved
out of the Museum and then abolished.

Mr. Chalrman, I want to close my remarks
on a positive note because of my high ad-
miration for the Smithsonian. It is an im-
portant force for public awareness, enjoy-
ment and service. It is a great and honored
institution, whose reputation opens doors
world-wide.
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My purpose is not to condemn the Insti-
tution or its management. I am merely ask-
ing that a fresh look be given to its opera-
tions to see if it has steered off course a
few degrees. If Congress or the Smithsonian
finds that there is some truth in the ques-
tions I have raised, then I am confident that
responsible and fair men will be ready to
take whatever steps are needed to restore a
balance to the Smithsonian's list of pri-
oritles.

In keeping with this spirit, I would like
to offer for printing in the committee’s record
the full text of two letters which I have
received from Dr. Ripley relative to this
subject.

REPORT BY SMITHSONIAN COUNCIL, MEETING
oF AprIL 25-27, 1970

Resolution One: That the Counecil continue
its examinations of the pattern of objectives
and the inter-relations of programs of the
Smithsonlan s0 as to advise the princlipal
officers of the Institution and to foster the
development of a critical dialogue regarding
basic policies in scholarship, education, and
national service.

Resolution Two: That the Council should
have a Chairman selected from its member-
ship and a secretary chosen from the staff
of the Institution.

Resolution Three: In view of the present
need to protect and appreciate the diversity
of the environment the Council is deeply
concerned with the present trend relating to
systematic biology as it affects the Museum
of Natural History and strongly urges the
allocation of additional resources to the Mu-
seum to promote this field.

Questions which exemplify the interest and
concern of the Council are the following:

1. May the Couneil receive information on
& regular basis about trends in resource al-
location and also an analytic digest of the
recently concluded visitor survey?

2. Might the Council be brought into a
defined relationship with other Smithsonian
advisory boards and also the Board of Re-
gents?

8. How does the Smithsonian coordinate its
museum activities (in art, for example and
with regard to acquisitions especially) with
other Washington museums?

4. What shall be the prerogatives and re-
sponsibilities of curators regarding exhibits?
How can maximum participation be achieved
in advance planning of exhibits?

5. How may the Institution guarantee that
the objectives announced when new projects
are established are not later frustrated
through lack of support?

6. How can basic concepts of science
(molecular biology, differing cosmologles,
puzzling astrophysical objects, continental
drift) be communicated to museum visitors?

7. How may the Institution improve com-
munication among its principal officers and
professional staff members?

Members of the Council again expressed
their appreciaton to the staff of the Belmont
Conference Center and to the members of
the Smithsonian staff who participated in dis-
cussions at this meeting.

Submitted by:

PHILir C. RITTERBUSH,
Acting Secretary to the Council.
COUNCIL OF THE SENATE OF SCIENTISTS, NaA-

TIONAL MUSEUM oOF NATURAL HISTORY, MAY

15, 1970
Mr. S. DILLON RIPLEY,

Secretary, Smithsonian Institution,
Washington, D.C.

DeAr Me. RIPLEY: The Council of the Sen-
ate of SBclentists, Natlonal Museum of Na-
tural History, is distressed by the recent
announcement that the deficit in Smith-
sonian funding would be made from reduc-
tlons in the operating budgets of the various
bureaus, with a considerable amount repre-
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senting the share of the National Museum of
Natural History.

Those members of the professional staff at
the divisional and departmental levels,
charged with the immediate, day to day
maintenance and care of the national col-
lections of natural history and anthropolog-
ical specimens, have felt, perhaps more
strongly than any other employee of the
Smithsonian, the effects of increased strin-
gency in budget allocations for equipment
and supplies, sharp reductions in services
and supplies provided by other Smithsonian
units such as the Supply Division and the
Library, the continued attrition of support-
ing personnel, and the failure of our operat-
ing budgets to keep pace with overall in-
flation. We feel strongly that our budgetary
allocations are currently at an absolute
minimum and, therefore, must not be re-
duced further. The collections are too im-
portant a part of our national and sclentific
heritage, and scientific research and publica-
tion are too Important a part of the Smith-
sonlan's mission, for us to stand by and wit-
ness their derogation in favor of other ac-
tivities more highly emphasized by the
Smithsonian administrators.

We respectfully submit that growth in
staff has not been taking place within the
National Museum of Natural History during
the past three years. We therefore see no
reason why the already minimal budgetary
allowances for collection care should be en-
dangered because of the phenomenal growth
in personnel we have witnessed in other
Smithsonian offices and bureaus during the
same three years. It is unfortunate enough
that we have lost many staff positions to
other parts of the Smithsonian in this way
over the funds allocated for collection
maintenance to be cannibalized in the same
fashion. We strongly recommend that de-
ficlencies because of over-staffing in recent
years be remedled by reduction of staff In
those same areas which have shown ex-
traordinary growth during that time.

LETTERS RECEIVED FrROM
Dr. S. DiLoN RIPLEY
SMITHSONIAN INSTITUTION,
Washington, D.C., June 5, 1970,
Hon. BARRY M. GOLDWATER,
U.S. Senate,
Washington, D.C.

DeEAR SENATOR GOLDWATER: I have read
your long statement about the Smithso-
nian, and In particular about the National
Ajr and Space Museum, with very great in-
terest. I regret that I did not have an op-
portunity to discuss with you your concerns
before you delivered your speech. I would
have been able to tell you of our continuing
efforts in seeking to move forward on this
front, and of some of the concrete steps we
have taken,

The ultimate construction of a sultable
building to house the Nation’s air and space
collectlons will be the successful culmina-
tion of 24 years of Congressional encourage-
ment and legislative action in the interest
of air and space sclence and history.

Starting with the Act of August 12, 1948,
the Congress established the National Air
Museum as a part of the Smithsonian Insti-
tution, The Congress included provisions for
selecting a site for a National Air Museum
bullding to be located in the Nation's Capi-
tal. By the Act of September 6, 1958, the
Congress designated a site for a building to
be on the Mall from Fourth Street to Seventh
Street, Independence Avenue to Jefferson
Drive. Planning appropriations in the
amount of $511,000 and $1,364,000 have been
made avallable to the Smithsonian by the
Congress for the fiscal years 1864 and 1965,
respectively. One of my first officlal acts as
Secretary was to testify before the Congres-
sional Committees In support of the plan-
ning appropriation for the fiscal year 1965.
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I recall with pleasure that at the time of
my letter of May 25, 1964, on S. 2602, 88th
Congress, addressed to Senator Pell, the
Chairman of the Subcommittee on the
Smithsonian Institution, it appeared that
the bullding might soon be approved for
construction. It was so recommended but
the bill was not passed by the House after
it had been approved by the Senate.

The Congress subsequently enacted legis-
lation approved on July 19, 1866, authorizing
the construction of the National Air and
Space Museum.

In connection with this authorization,
P.L. 89-509, the Senate Committee on Rules
and Administration in its report to the Sen-
ate stated:

“In reporting favorably on H.R. 6125, the
Committee on Rules and Administration
noted with satisfaction the letter of May 13,
1966, from Secretary Ripley, giving assur-
ances that funds would not be requested in
this session of Congress pursuant to the
authorization in H.R. 6125. The committee
expressly recommends that funding for the
National Alr and SBpace Museum should be
deferred even further, if need be, and that
appropriations should not be requested pur-
suant to H.R. 61256 unless and until there
is a substantial reduction in our military ex-
penditures in Vietnam.”

Rather than assume the responsibility for
interpreting the wording, “substantial re-
ductions in military expenditures in Viet-
nam,” the Smithsonian Institution contin-
ued to seek appropriations for the Alr and
Bpace Museum. Funds for construction were
then requested In the fiscal year 1966 and
fiscal year 1967 budget submissions to the
Bureau of the Budget in the amount of
$40,045,000 and $40,331,000 respectively, as
estimated by the General Bervices Admin-
istration. Both requests were deleted by the
Administration prior to submittal of the
budget to the Congress. During preparation
of the fiscal year 1868 budget, it was decided
that an Incremental request for construction
funds for the foundation and underground
parking garage might be more acceptable,
following the precedent used by the Public
Bulldings Bervice of the General Services
Administration to start the FBI Bullding
and the mew Labor Department Bullding.
Punds in the amount of $9,500,000 were
therefore requested for this purpose in hoth
the fiscal year 1968 and fiscal year 1869
budget submittals to the Bureau of the
Budget and each time the item was deleted
and not submitted to the Congress,

With the passage of time and unusually
sharp increases Iin construction costs, the
GBA was requested to update the construc-
tlon cost estimate. In January 1968 we were
advised by GSA that the building would now
cost nearly $56,000,000 and in the next few
years would increase to $65 million, if the
then planned planetarlum were added to the
project. This substantial increase in cost led
to consideration of reducing the cost by
reducing the size of the building and even
completely redesigning If necessary.

The Chancellor of the Smithsonian In-
stitution then wrote to the President on
November 19, 1969, to inform him of the
resolution approved by the Board of Regents
on November 5, 1969, as follows:

“Voted that the Board of Regents of the
Smithsonian Institution recognizes the in-
tense interest of the American people in the
national air and space programs and in the
historie flight of Apollo 11 to the Moon and
return. The Regents recognize that by Public
Law 89-509 the Nation's Alr and Space Mu-
seum is authorized to be constructed on the
Mall on a site designated by Act of Congress.
The Regents further recognize that because
of substantial Increases in construction costs,
the building as now designed should be scaled
down from its present level of $65 million
to a cost level not to exceed $£40 million, The
Regents, therefore, most respectfully and
most urgently request that the Presldent in-
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clude in his budget for the fiscal year 1871
an amount of $2 million to finance the nec-
essary redesign of this great educational and
exhibition center for our air and space ex-
ploration.”

The Assistant to the President for Domes-
tic Affairs responded to the Chancellor's let-
ter on December 10, 1960, and stated that
funds for redesign had not been included in
the 1971 budget by the Bureau of the Budget
because of budgetary constraints, but that
it would be included in a list of appealed
items to be presented fo the President during
his review.

After a discussion of these efforts with me,
Regent Willlam A. M. Burden wrote to the
President, urging that redesign funds be in-
serted as an amendment to the Presidential
Budget. He stated that his concern “arises
from our intense desire to complete the Na-
tional Air and Space Museum within the
years of your incumbency as President. In
order to complete such an historle structure
in time for 1976 at the earliest, it will be
necessary to commence planning for a re-
scaling downwards in cost of the present
approved structure. The nation can save per-
haps more than $20 million in completed
costs by spending $2 million for replanning
now.”

“Mindful of the vital need which the Ad-
ministration faces In cutting costs, it ceems
to us that this planning item, which could
be inserted as an amendment to the Presi-
dential Budget, would be viewed as a pru-
dent investment for the future.”

In the interim, the architect has been
authorized to prepare a feasibility study to
show in outline form the maximum size and
arrangement for a bullding estimated to
cost $40 million. This study will be com-
pleted in June 1970.

The Smithsonian was subsequently ad-
vised that the Senate had requested in 1066
that appropriations for this purpose not be
sought *“unless and until there is a sub-
stantial redirection in our military expendi-
tures in Vietnam.” While the military effort
in Vietnam is certainly redirected, we were
advised, unfortunately the military expendi-
ture level has not lessened appreciably. We
were further advised that the President has
directed very drastic cuts in all budgets for
FY 1971 and that there is no possibility of
reinstating this request under the circum-
stances.

In our submission of the fiscal year 1972
budget to the Bureau of the Budget, we
will again request an appropriation of
$2,000,000 for planning. We believe that the
investment of redesign costs will result in a
substantial decrease in ultimate construction
costs and thereby increase the prospect of
starting construction at the earliest possible
date. We consider that an appropriation for
redesign would not be in confiict with the
previously stated position of the Senate Com-
mittee on Rules and Administration. We base
this statement on the fact that the reference
to the then pending legislation, HR. 6125,
was related to an authorization for construc-
tion of the building. Planning had been au-
thorized earlier by the Act of September 6,
1958. Accordingly, I am writing to the Chair-
man of the Senate Committee on Rules and
Administration, asking his concurrence in
this interpretation and for his support of
our proposed request for planning funds.

In order to provide additional exhibition
space for the National Air and Space Museum,
pending the construction of a proper museum
building for this purpose, a substantial part
of the Arts and Industries Building has been
assigned to the Air and Space Museum. The
exhibitions in this area are of great interest
to our visiting public and serve admirably to
complement the exhibitions In the adjoining
Alr and Space Museum hangar.

A number of potential candidates for the
position of Director of the Natlonal Ailr
and Space Museum have been interviewed.
The search continues and we have called
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upon several of the Regents to assist in sug-
gesting names and in evaluating applicants.
The recent appointment of Mr. James E.
Webb as a member of the Board of Regents
by the Act of May 18, 1970, will provide an-
other Regent with a strong interest in the
Alr and Space Museum and in the selection
of a Director.

In the meantime, Mr. Frank A, Taylor,
the senior museum director in the Institu-
tion, is serving as Acting Director.

In regard to the proposed Museum of Man,
let me say that it was my hope that we
could re-establish the Institution’s primacy
in the fleld of anthropology that prevailed
from the late nineteenth century through
the 1930’s. I undertook, therefore, to con-
solidate the Bureau of American Ethnology
and the Department of Anthropology to form
an intellectual critical mass. In late 1968,
sufficilent progress had been made in evolv-
ing our anthropological programs to warrant
the conversion of the transitional Office of
Anthropology to the Center for the Study
of Man, The Center reinforces and supports
the more traditional, collection-based, schol-
arly activities that go on in the Department
of Anthropology with an infusion of scholar-
ship by distinguished ethnologists, social
biologists and the like from outside the
Smithsonlan, including scholars from abroad.

A National Museum of Man would further
strengthen the Smithsonian’s contributions
in the broad area of anthropology, a field
that 1s rapidly undergoing a fundamental
change both in the attitudes of its practi-
tioners and In their sightings of new scholar-
1y objectives.

Concerning the personnel of the National
Museum of Natural History, I should say
that when I came to the Smithsonian I was
concerned with our inabllity to compete with
other institutions for highly qualified sci-
entists because of salary levels. Now we have
succeeded In attracting a number of highly
competent, indeed distinguished scientists to
the professional staff in the National Mu-
seum of Natural History,

In 1966 we were able to convince both the
Bureau of the Budget and the Congress of
the merit of providing the Smithsonian with
a direct appropriation for research. The ap-
propriation was designed to offset the decline
in support that we had been receiving from
the National Selence Foundation. Since that
time, Congress has continued to appropriate
funds for scientific research, but unfortu-
nately the level of support has remained
static. Nonetheless, the largest percentage of
funds from that appropriation has been
awarded to sclentists in the National Muse-
um of Natural History. In addition, our sci-
entists have been the prinecipal beneficiaries
of funds brought into the Institution
through our Office of Environmental Seci-
ences, including the units in ecology and
oceanography. Also, they have benefited
from the Institution’s Foreign Currency
Program. Finally, there has been the support
for research and curation that I have been
able to provide from the Institution’s lim-
ited private resources.

With gratitude, I recall that the Congress
provided $18.636,000 for the addition of 512,-
000 sguare feet of laboratory space to the
National Museum of Natural History. These
additions, completed in 196365, provided a
major expansion in the facilities for scien-
tific research In this museum.

I am most grateful for your interest in
the National Alr and Space Museum and I
would indeed welcome an opportunity to
discuss with you the development of a new
museum at the earliest possible time.

With all good wishes,

Sincerely yours,
8. DLLoN RIPLEY,
Secretary.

(P.8—A copy of my letter of October 10,
1969, to Senator Jordan on this subject is
enclosed.)
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IDENTICAL LETTER TO HON, CLAIBORNE PELL,
CHAIRMAN, SUBCOMMITTEE ON THE SMITH-
BONIAN INSTITUTION, COMMITTEE ON RULES
AND ADMINISTRATION

Ocroser 10, 1969.

Hon, B, EVERETT JORDAN,

Chairman, Commitiee on Rules and Admin-

istration, U.S. Senate, Washington, D.C.

Dear Mgr. CHAIRMAN: Widespread publie in-
terest in our Air and Space program has been
further enhanced by the historie flight of
Apollo 11 to the Moon and its return to
Earth.

It appears to be appropriate therefore to
recall that Public Law 80-509 which was fav-
orably reported by the Senate Committee
on Rules and Administration on June 28,
1966, authorizes construction of the Na-
tional Air and Space Museum. Funds for con-
struction have not been appropriated. In its
report to the Senate, the Committee Included
the following provision:

“In reporting favorably on H.R. 6125, the
Committee on Rules and Administration
noted with satisfaction the letter of May 18,
1966, from Secretary Ripley, giving assur-
ances that funds would not be requested In
this session of Congress pursuant to the au-
thorization in H.R. 6125, The committee ex-
pressly recommends that funding for the
National Air and Space Museum should be
deferred even further, if need be, and that
appropriations should not be requested pur-
suant to H.R. 6125 unless and until there is
a substantial reduction in our military ex-
penditures in Vietnam.”

Current actions to reduce the scale of
military operations by the United States in
Vietnam now being reported in the press, to-
gether with evidence of the strong public
interest in the air and space program, lead
me to ask for your further consideration of
the possibility of initiating construction of
the National Air and Space Museum in the
fiscal year 1971 or 1972.

The President's deferment of certain Fed-
eral construction in the fiscal year 1970 is
recognized as a present barrier to Federal
construction in general. Nevetheless, the
message from the Bureau of the Budget on
this subject does not at this time project the
deferment beyond the fiscal year 1970.

Construction when started will require
four or more years, so that the budgetary
effect of the estimated cost of about £50
million will be spread over a time span of
five years. The development could be
achieved also through successive physical
and funding stages, thereby avoiding budge-
tary peaking. Under this plan of develop-
ment, there would be undertaken first the
substructure, largely occupled by a garage,
which could be utilized for public parking
a5 soon as completed, on a fee basis. As a
second stage, the central bay of the super
structure of the bullding could be erected
and utilized by the public as a major exhibi-
tion and educational hall for air and space
achievements. As a third stage, the end bays
of the superstructure could be undertaken
to complete the building as now designed.

Another possibility would be a total rede-
sign to produce plans for a different building
of smaller proportions costing less than £40
million.

We are convinced that this great exhl-
bition and educational center will be visited
by more than five million of our citizens
each year. When constructed, it will serve
admirably to record for our people, espe-
clally the young, the history of the air and
space age as it is being made.

With all best wishes.

Sincerely yours,
S. DiLLoN RIPLEY,
Secretary.

(P.8.—The visitation to the n of
Moon Rock now in our old exhibition build-
ing amply confirms the vast public aware-
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ness and excitement of our space accomp-
lishments.)
SMITHSONIAN INSTITUTION,
Washington, D.C., July 16, 1970.
Hon. BArRrY GOLDWATER,
U.S. Senate,
Washington, D.C.

DEeAr SENATOR GOLDWATER: Thank you for
your letter of June 17, 1870, to which I
would like to respond in the same spirit of
constructive and helpful eriticism you have
presented.

I, too, am deeply interested and commit-
ted to the goal of achieving a balanced pro-
gram for the Smithsonian.

I have been concerned since joining the
Smithsonian with the need to strike a bal-
ance by reasserting the Institution's leader-
ship in a number of fields of scholarship and
public service in which I belleve we have
strong historical responsibilities and poten-
tial for the future. I believe that in the long
term we will be able to achieve the level of
recognition and support from both the pri-
vate and public sectors for our research and
curatorial activities that are so badly needed
and so well deserved. It has been difficult to
win essential budget increases for our fun-
damental scientific research. It is this fact, I
believe, that led the Smithsonian Council to
formulate a supporting resolution that was
touched on in your letter; we welcome this
resolution.

At the same time that we have been trying
earnestly to make progress in the sclences,
as well as in history and art, the Congress
during the last decade has enacted some 20
pleces of major legislation which place addi-
tional responsibilities on us. For all of these
we are grateful and intend to strive ever
harder to support.

In addition to supporting the National
Museum of Natural History and the National
Air and Space Museum, we have had to
stretch our resources to help alleviate some of
the very serlous problems confronting other
sclentific units of the Smithsonian, including
the Smithsonian Tropical Research Institute,
the Smithsonian Radiation Biology Labora-
tory, and the Smithsonlan Astrophysical Ob-
servatory. In fact, the portion of available
funds applied to our scientific programs is
very substantially greater than the amounts
made available for programs in history and
art.

In any event, I heartily concur in your esti-
mation that the Museum of Natural History
needs & sizeable increase in the number of
professional and technical aides and for
assoclated expenses.

With regard to the Institution’s relation-
ship with the National Sclence Foundation,
let me state clearly that the Smithsonian
did not initiate any plan to discontinue the
National Science Foundation's grant support
for the scientists in the National Museum of
Natural History or any other unit of the
Institution. On the contrary, this aection
was initiated in the National Sclence Foun-
dation, with the consent of the Bureau of
the Budget, as a direct consequence of NSF's
interpretation of the Independent Offices
Appropriation Act for the Fiscal Year 1064,
I am enclosing coples of several letters and
memoranda to document this fact, including
a copy of a personal letter that I sent to a
representative of the National Science Foun-
dation while I was still the Director of the
Peabody Museum at Yale. That letter was but
the first of many efforts on my part to re-
establish a full financial relationship between
the National Science Foundation and the
Smithsonian Institution. In all fairness to
the NSF, I need to point out that the Institu-
tion has been the recipient of substantial
sums annually from the Foundation, despite
the restrictive interpretation that has per-
sisted in regard to individual research
projects. Currently, we are preparing several
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additional, carefully conceived programs for
consideration by NSF.

Concerning employment at the National
Alr and Space Museum, I offer the following
table and explanation:

POSITIONS

Service
rovided
EZQF“F‘

of 2 hibits
equiv-
alent to
man-years)

Appor-
tﬂ:ned End of the year
employment
(exclusive of

summer tempos)

Allowed
Fiscal b
year

y
Congress sonian

1968.... 41 41
1969_ .. 42 42

45 including 6
on private roll.
34 including 5
on private
rollt
Blg 313

197022 41 133

1Gn July I, 1968 (start of fiscal year 1969) the National Air
and Space Museum (NASM) had a staff (exclusive of temporar
summer employees) of 39 fulltime Federal employees and
private roll employees. The private roll employees were engaged
on the program fo select, assemble, and circulate historical
spacecraft and related NASA materiel, This was supported by a
grant from NASA

The staff included 10 persons engaged on the design, produc-

Eion'f':'.d maintenance of exhibits. During fiscal year 1969, it was
Foersla il

the M p | to the Smith-

sonian Office of Exhibits (OE) with the understanding that the
OE would perform exhibits work for NASM in volume equivalent
to or greater than the capability of the section transferred. It was
also agreed that in fiscal year 1970 the OE would assume the
Pyment of the salaries of these employees out of the OE budget.
he salaries and benefits funds remaining in the NASM as the
result of this transfer would be used to convert the private rall
employees of the space program to Federal employment at the
planned termination of the NASA's support of the program in

The transfer of the NASM exhibits personnel was made in the
interest of efficiency, The immediate supervision of the OF
supervisory personnel and the closer scheduling of the services
of the central OE shops and supporting upits are estimated to
have resulted in more work produced, A museum education
specialist in NASM was also transferred to the Office of Academic
P with the understanding that he would work on educa-
tional projects of the NASM. At the end of fiscal year 1969, the
employment of the NASM was down 11 positions from the start
of the year as the result of these transfers. E

# The apportionment of positions to the NASM by the Smith-
sonian at the start of fiscal year 1970 was 33 positions which
included 28 former Federal positions and 5 new positions funded
from savings to the NASM from salaries and benefits formerly
paid the transferred exhibits workers.

During fiscal year 1370, the personnel of the Office of Exhibits
worked on 12 exhibition projects of the National Air and Space
Museum including the continuing replacement of units in the
Air and Space Building, counted as 1 project. These projects
absorbed 813 rnan—zyears of effort and cost $112,000. It should
be mentioned that 2 men on the payroll of the Office of Exhibits
are now assigned full time to the maintenance of NASM ex-
hibits which are the best maintained exhibits in the Mall
museums.

% Through most of fiscal year 1970, the NASM had 31 em-
ployees at work and 2 vacancies (the Director and the Director's
Administrative Officer). However, as shown, the exhibits work
Eer!ormed at no cost to the NASM means that in 1970 the

ASM had the equivalent of 39 positions filled and 2 vacancies.

I fully expect that a new director of the
National Alr and Space Museum will be
selected In the near future. He should begin
immediately to plan research and educa-
tional programs which can be placed high on
the Institution’s lst of priorities and for
which we plan to request appropriations be-
ginning with fiscal year 1972.

Your interest 1s most welcome and we hope
sincerely that you will help us in our efforts
to provide adequate support for both the Na-
tional Air and Space Museum and other
scientific bureaus of the Institution.

Sincerely yours,
8. Dir.roN RIPLEY,
Secretary.

DISTRICT OF COLUMBIA COURT
REFORM AND CRIMINAL PROCE-
DURE ACT OF 1970—CONFERENCE
REPORT

The PRESIDING OFFICER. (Mr
ArLEN). The hour of 1 o’clock having
arrived, the Chair now lays before the
Senate the pending business which the
clerk will state.
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The assistant legislative clerk read as
follows:

The report of the committee of conference
on the disagreeing votes of the two Houses
on the amendment of the Senate to the
amendment of the House to the text of the
bill (S. 2601) to reorganize the courts of the
District of Columbia, and for other purposes.

Mr. GRIFFIN. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD of West Virginia. Mr.
President, I ask unanimous consent that
the order for the quorum call be re-
scinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

RECESS

Mr. BYRD of West Virginia. Mr.
President, I move that the Senate stand
in recess subject to the call of the Chair,
with the understanding that the recess
not extend beyond 2 p.m.

The motion was agreed to; and (at
1:08 p.m.) the Senate took a recess sub-
ject to the call of the Chair.

At 1:34 p.m., the Senate reassembled,
when called to order by the Presiding
Officer (Mr, ALLEN).

DISTRICT OF COLUMBIA COURT
REFORM AND CRIMINAL PROCE-
DURE ACT OF 1970—CONFERENCE
REPORT

The Senate continued with the con-
sideration of the report of the committee
of conference on the disagreeing votes
of the two Houses on the amendment of
the Senate to the amendment of the
House to the text of the bill (S. 2601) to
reorganize the courts of the District of
Columbia, and for other purposes.

Mr. EAGLETON. Mr. President, no
one doubts that there is a crime prob-
lem in the District of Columbia.

No one doubts that there is a serious
breakdown of the criminal justice sys-
tem in the District of Columbia.

And no one doubts that it will take
legislative action to improve this situa-
tion in the District of Columbia.

But the question that responsible pub-
lic officials must ask is this: Is the Dis-
trict erime conference bill a sound, ef-
fective, appropriate, constitutional re-
sponse to this situation?

As a former prosecutor, an attorney,
a member of the Senate District Com-
mittee, and a member of the crime con-
ference committee, I emphatically be-
lieve that it is not.

I am not seeking to place the blame
for this bill on anyone’s shoulders, This
conference report is the product of a
great deal of time and effort. Much of
the report is essential to improving the
crime situation in this city—and these
provisions have been preserved in the
District crime substitute bill.

It is nonetheless a bad piece of legis-
lation. Some provisions of the confer-
ence report add chaos to confusion, run
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counter to modern penological theory
and smack of repression.

I find somewhat extraordinary the ra-
tionale that the “overwhelming bulk”
of the bill is noncontroversial—as though
the shorter, troublesome portion of the
bill will somehow affect District resi-
dents less.

Many of the objectionable features of
the conference report have become
familiar to my colleagues. Preventive
detention, juvenile provisions, and man-
datory minimum sentences have been
debated at length the past several days.

I find still another aspect of the con-
ference report—not so well publicized—
which makes it impossible for me to give
it my support: the funding provisions.

The conference report provides a one-
time Federal payment of $5 million to
help defray the costs of the bill. That
means that in fiscal year 1971, $3.9 mil-
lion will be used to pay the costs of the
initial phase of the reorganization of
the judicial system. The remainder—
$1.1 million—is to be used for the treat-
ment of narcotics addicts.

Lest this appear to be a generous au-
thorization, let’s examine it a bit more
closely.

In 4 years, when the final phase of
the court reorganization has been com-
pleted and the new judicial system is
fully operative, the District of Colum-
bia government will have an annual cost
of $8 million for debt service, operating
expenses, and the like—costs directly
resulting from the court reorganization.

The costs to the city will be $8 million
every year for over 30 years. This bill
provides only $5 million—and that sum
for only 1 year.

Let me emphasize that this is an au-
thorization measure, not an appropria-
tions bill. If we were to provide a rea-
sonable authorization, the Appropria-
tions Committee could—and no doubt
would—appropriate below the authorized
level in the years preceding full opera-
tion of the new court system.

We are asked to approve a permanent
reorganization plan, Why then should
we stop short of a permanent authoriza-
tion of sufficient size to pay for it?

Let me turn now to the second critical
area for funding in the much publicized
fight against crime.

There is no longer any dispute about
the intimate connection between drug
addiction and crime. That individuals
addicted to hard drugs will—indeed,
must—steal to support their habits is
a truism. Acting on this premise, the
Senate passed a major Drug Abuse Con-
trol Act last January as part of the
President’s crime program. But we have
yvet to face head on the difficult question
of treatment and rehabilitation.

The District of Columbia has approx-
imately 10,000 addicts. One local judge
has estimated, conservatively, that these
10,000 addicts steal $300 million in
money and merchandise each year to
support habits averaging $47 per day.

It costs the people about $5,000 to

keep an addict in jail for a year—where
he receives little or no treatment for his
addiction. By contrast, it costs only $2,-
000 per year to provide him with treat-
ment on an outpatient basis. Consider
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these facts for a moment: It costs less
than half as much to treat a man as to
jail him—and the chance that the addict
inmate will return to a life of erime
upon release is nearly certain,

In recent hearings before the Senate
District Committee, Mayor Washington
testified that the city will need $20 mil-
lion to treat each of its 10,000 addiects.
If indeed we are dedicating ourselves to
eradicating crime in the District, sure-
ly this is a primary and essential com-
mitment.

Once again, I remind you that this is
an authorization bill, not an appropria-
tions measure. Dr. Robert DuPont, head
of the District’s Narcotics Treatment
Agency, has testified that his Agency’s
capacity for treatment will be 5,000 to
7,000 addicts by July 1971. I believe that
the $10 to $14 million needed to treat
these addicts should be appropriated
for this program in this fiscal year.

But let us look ahead to the actual
needs of this city—to the 10,000 addicted
residents—and authorize the funds nec-
essary to eliminate addiction as a cause
of social disorganization and ecrime in
the District of Columbia.

To tout any bill as the key to erime
control in the District is hypoerisy un-
less the funds to carry out the court re-
organization plan and to deal effective-
ly with drug addiction are provided. The
conference report on the Distriet crime
bill simply does not meet this require-
ment.

This failure is yet another reason for
rejecting the conference report—and
supporting the substitute bill. The sub-
stitute measure offers an opportunity to
enact the major portion of the confer-
ence report without accepting the unwise
features. In addition, it provides the
ﬁsca.l authorization essential to making
u;ioads into the crime problem in this
city.

Mr. BROOKE. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr, BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives, by Mr. Berry, one of its read-
ing clerks, announced that the House
had passed the following bills, in which
it requested the concurrence of the
Senate:

H.R. 2043. An act for the relief of Keum
Ja Franks;

HR. 56565. An act for the relief of Low
Yin (also known as Low Ying);

H.R. 10150. An act for the relief of certain
individuals employed by the Department of
the Air Force at Kelly Alr Force Base, Tex.;

H.ER. 12400, An act for the relief of Tae
Pung Hills;

H.R. 13895. An act for the rellef of Mrs.
Maria Eloisa Pardo Hall; and

H.R. 15478. An act for the relief of Mrs.
Fernande M. Allen.
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ENROLLED BILL SIGNED

The message also announced that the
Speaker had affixed his signature to the
enrolled bill (S. 3889) to amend section
14(b) of the Federal Reserve Act, as
amended, to extend for 1 year the au-
thority of Federal Reserve banks to pur-
chase U.S. obligations directly from the
Treasury, and it was signed by the Presi-
dent pro tempore.

HOUSE BILLS REFERRED

The following bills were severally read
twice by their titles and referred to the
Committee on the Judiciary:

H.R. 2043. An act for the relief of Keum Ja

Franks;

H.R. 5655. An act for the relief of Low Yin
(also known as Low ¥Ying);

H.R. 10150. An act for the relief of certain
individuals employed by the Department of
the Air Force at Kelly Air Force Base, Tex.;

HR. 12400. An act for the relief of Tae
Pung Hills;

H.R. 13805. An act for the rellef of Mrs.
Maria Eloisa Pardo Hall; and

H.R. 15478. An act for the relief of Mrs,
Fernande M. Allen.

RECESS

Mr. BYRD of West Virginia. Mr. Presi-
dent, I move that the Senate stand in
recess subject to the call of the Chair,
with ‘the understanding that the recess
not extend beyond 2:30 p.m. today.

The motion was agreed to; and (at 1:47
p.m.) the Senate took a recess subject
to the call of the Chair.

At 2:21 p.m., the Senate reassembled,
when called to order by the Presiding
Officer (Mr, FANNIN) .

DISTRICT OF COLUMBIA COURT RE-
FORM AND CRIMINAL PROCEDURE
ACT OF 1970—CONFERENCE RE-
PORT

The Senate continued with the con-
sideration of the report of the commit-
tee of conference on the disagreeing votes
of the two Houses on the amendment of
the Senate to the amendment of the
House to the text of the bill (8. 2601)
to reorganize the courts of the District
of Columbia, and for other purposes.

Mr. HOLLAND. Mr, President, I under-
stand the business that is ready for trans-
action is germane to the pending busi-
ness; am I correct?

Mr. HART. The pending business, I be-
lieve, is the consideration of the con-
ference report.

Mr. HOLLAND. Does the Senafor in-
tend to speak on that matter?

Mr. HART., Yes, I do.

Mr. HOLLAND. The only reason I raise
the question is that the acting majority
leader was called from the Chamber tem-
porarily and he asked me to be sure that
the rule of germaneness was safeguarded,
which I have done.

I thank the Senator.

The PRESIDING OFFICER. The Sen-
ator from Michigan is recognized.

Mr. HART. Mr. President, I begin by
calling to the attention of Senators a
telegram that I believe was dispatched to
each of us today. The telegram is signed
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by Roy Wilkens, on behalf of the Leader-
ship Conference on Civil Rights, which is
a coalition of 125 national civil rights,
labor, religious and civic groups. The tele-
gram was sent to each of us urging re-
jection of the conference report on the
Listrict of Columbia crime bill. The text
of the telegram is as follows:

Leadership Conference on Civil Rights urges
you vote against Conference Report on the
D.C. Crime Bill which exceed all bounds of
fairness and constitutionality.

Mr. President, several weeks ago, I
voiced my concerns about the House-
passed District of Columbia crime bill,
then pending in conference along with
the Senate’s proposals. I stressed my op-
position, particularly to the provision
dealing with preventive detention, no-
knock entry, juveniles, mandatory sen-
tences, and wiretapping.

Now we have the conference report. It
is readily apparent that the able chair-
man of the District Committee and the
other Senate conferees have labored long
and arduously on behalf of their col-
leagues, They have obtained a large num-
ber of deletions or modifications in the
objectionable House provision.

If this were an ordinary program au-
thorization or appropriation bill, Mr.
President, all of us would acknowledge
that such a conference requires com-
promise and accommodation. But this is
not such a bill. Its provisions endanger
the most basic precepts of our constitu-
tional system and implement regressive
policies of eriminal justice.

Despite repeated claims of a Senate
victory, the provisions of the report are
still fundamentally unacceptable.

This Senate does not sit to “accept
half a loaf” when constitutional guar-
antees of our individual liberties are at
stake. Such moments call for conviction,
not compromise.

Mr. President, the present debate
should be placed in perspective. Let us
remember what is not at issue in the vote
on the conference report.

It is not a test of our commitment to
the fight on crime. That commitment
will be tested far more accurately in a
few weeks, when we debate and vote on
the nature and extent of Feederal assist-
ance to Washington and other cities un-
der the Safe Streets Act of 1968—and
when we consider legislation for fund-
ing narcotic addiction treatment and re-
habilitation centers.

Nor is the vote on the report a test of
our willingness to achieve court reform
for the District.

No one seriously suggests that those
of us opposed to the conference report
are any less vigorously committed to the
desperate need for such reform. If is not
we who are seeking to hold the vita] re-
organization and expansion of the judi-
cial system hostage to controversial and
offensive experiments in criminal law,

Several of my colleagues and I have
sponsored S. 4080 as a substitute court
reform bill. It includes essentially all of
the provisions on court reorganization
and the bail agency included in the con-
ference report. It has alsa been intro-
duced by us as amendment No. 777 to
H.R. 914, a House-passed private bill now
before the Senate.
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Further, we have introduced a strong,
but constitutional, series of eriminal and
juvenile law provisions for the District,
S. 4081—which has also been introduced
as amendment No. 776 to H.R. 914. Our
bill includes those provisions from the
conference report which we can, in good
conscience, support. It deletes those ele-
ments which even the pressing need for
court reform cannot justify: First, pre-
ventive detention; second, no-knock
searches; third, wiretapping: fourth,
mandatory minimum sentences; and,
fifth, certain undesirable juvenile proce-
dure provisions.

FREVENTIVE DETENTION

Mr. President, no provision of this bill
has caused more alarm among those vig-
ilant against erosion of our liberties than
has the administration’s proposal for
preventive detention, which is essentially
preserved in the conference report.

By now, the Senate is well aware of
the basic issues at stake, Those opposed
to such imprisonment for crimes not
committed have already reviewed its
basic defects:

The grave constitutional questions re-
garding right to bail; the presumption
of innocence until proven guilty: and
other elements of due process;

The lack of empirical evidence to jus-
tify such a drastic departure from our
traditions of criminal justice; and

The inevitable burden of double trials
on the already strained judicial system,
aggravating the very problem addressed.

I urge my colleagues, before they vote,
to reflect once more upon these issues.
This Senate has met the challenge of
exercising the Nation’s eonseience before
in this session. It must do so again.

At this time, Mr. President, I wish to
call particular attention to two specific
dangers of the conference report’s pro-
posal for preventive detention, which
perhaps have not received adequate scru-
tiny: the possibility of perpetual deten-
tion and the scope of detention on the
basis of past conduct.

FERPETUAL DETENTION

Proponents of the report have claimed
that it limits detention of an accused to
60 days, and that, if he has not then been
tried, he would be released pursuant to
section 1321, governing conditional re-
lease. I submit that the plain language
of the conference bill permits the prose-
cution to seek successive, prolonged pe-
riods of detention, and that this loophole
sharply reduces the supposed safeguards
of the report.

Section 1322, dealing with preventive
detention, does state that if the accused
has not been tried after 80 days, he shall
be treated in accordance with section
1321 which deals with conditions of re-
lease. But that is the beginning of the
problem, not the answer. The prisoner
is still detained at this point. Section
1321 permits his release only if a con-
dition or combination of conditions will
ensure the safety of members of the
community—the statute speaks of those
“conditions of release, if any.”

If the court finds that no conditions
provide such assurance, and the accused
falls within one of several categories,
then section 1322 comes into play again,
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and the court can entertain a new pros-
ecution motion for another 2-month
detention. There is not one word in the
statute preventing this, or otherwise sug-
gesting that the accused shall, in fact,
always be released after 60 days.

Further, even if the accused is con-
ditionally released under section 1321,
the prosecution can seek ex parte to com-
mence another detention hearing under
section 1322(c) (2), whenever it sub-
sequently appears appropriate.

Myr. President, I ask unanimous con-
sent that sections 1321 and 1322 of the
report be printed in the Recorp at this
point.

There being no objection, the sections
were ordered to be printed in the Recorbp,
as follows:

“SUBCHAPTER II—RELEASE AND PRETRIAL

DETENTION
“§ 23—-1321. RELEASE IN NONCAPITAL CASES
PRIOR TO TRIAL

“(a) Any person charged with an offense,
other than an offense punishable by death,
shall, at his appearance before a judicial of-
ficer, be ordered released pending trial on his
personal recognizance or upon the execution
of an unsecured appearance bond in an
amount specified by the judicial officer, un-
less the officer determines, in the exercise of
his discretion, that such a release will not
reasonably assure the appearance of the per-
son a8 required or the safety of any other
person or the community. When such a deter-
mination is made, the judicial officer shall,
either in lieu of or in addition to the above
methods of release, Impose the first of the
following conditions of release which will
reasonably assure the appearance of the per-
son for trial or the safety of any other per-
son or the community, or, if no single condi-
tion glves that assurance, any combination
of the following conditions:

“(1) Place the person in the custody of a
designated person or organization agreeing to
supervise him.

“(2) Place restrictions on the travel, as-
sociation, or place of abode of the person
during the period of release.

“(3) Require the execution of an appear-
ance bond in a specified amount and the de-
posit In the registry of the court, in cash or
other security as directed, of a sum not to
exceed 10 per centum of the amount of the
bond, such deposit to be returned upon the

ormance of the conditions of release.

“(4) Require the execution of a ball bond
with sufficlent solvent sureties, or the deposit
of cash in lieu thereof.

*“(6) Impose any other condition, includ-
ing a condition requiring that the person
return to custody after specified hours of
release for employment or other limited pur-
poses.

No financial condition may be imposed to as-
sure the safety of any other person or the
community.

“(b) In determining which conditions of
release, if any, will reasonably assure the
appearance of a person as required or the
safety of any other person or the community,
the judicial officer shall, on. the basis of
available information, take into account
such matters as the nature and circum-
stances of the offense charged, the weight
of the evidence against such person, his
family tles, employment, financial resources,
character and mental conditions, past con-
duct, length of residence in the community,
record of convictions, and any record of ap-
pearance at court proceedings, flight to aveid
prosecution, or fallure to. appear at court
proceedings.

“(e) A judicial officer authorizing the re-
lease of a person under this section shall
issue an appropriate order containing a
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statement of the conditions imposed, if any,
shall inform such person of the penalties ap-
plicable to violations of the conditions of his
release, shall advise him that a warrant for
his arrest will be issued immediately upon
any such violation, and shall warn such per-
son of the penalties provided in section
23-1328.

“(d) A person for whom conditions of re-
lease are imposed and who, after twenty-
four hours from the time of the release hear-
ing, continues to be detained as a result of
his inability to meet the conditions of re-
lease, shall, upon application, be entitled to
have the conditions received by the judicial
officer who imposed them. Unless the condi-
tions of release are amended and the person
is thereupon released, the judicial officer
shall set forth in writing the reasons for
requiring the conditions imposed. A person
who 1s ordered released on a condition which
requires that he return to custody after
specified hours shall, upon application, be
entitled to a review by the judicial officer
who Imposed the condition. Unless the re-
quirement is removed and the person is
thereupon released on another condition, the
judicial officer shall set forth in writing the
reasons for continuing the requirement. In
the event that the judicial officer who im-
posed conditions of release is not available,
any other judicial officer may review such
conditions.

“(e) A judiclal officer ordering the release
of a person on any condition specified in this
section may at any tlme amend his order to
impose additional or different conditions of
release, except that if the imposition of such
additional or different conditions results in
the detention of the person as a result of his
inability to meet such conditions or in the
release of the person on a condition requir-
ing him to return to custody after specified
hours, the provisions of subsection (d) shall
apply.

“(f) Information stated in, or offered in
connection with, any order entered pursuant
to this section need not conform to the rules
pertaining to the admissibility of evidence in
a court of law.

“(g) Nothing contained Iin this section
shall be construed to prevent the disposition
of any case or class of cases by forfeiture of
collateral security where such disposition is
authorized by the court.

“(h) The following shall be applicable to
any person detalned pursuant to this sub-
chapter:

“(1) The person shall be confined, to the
extent practicable, in facllities separate from
convicted persons awalting or serving sen-
tences or being held in custody pending ap-

peal.

“(2) The person shall be afforded reason-
able opportunity for private consultation
with counsel and, for good cause shown, shall
be released upon order of the judicial officer

in the custody of the United States marshal -

or other appropriate person for limited pe-
riods of time to prepare defenses or for
other proper reasons.

'§ 23-1322, Detention prior to trial

“(a) Subject to the provisions of this sec-
tion, a judicial officer may order pretrial de-
tention of—

“(1) a person charged with a dangerous
crime, as defined In section 23-1331(3), if the
Government certifies by motion that based
on such person’s pattern of behavior con-
sisting of his past and present conduct, and
on the other factors set out in section 23—
1321(Db), there is no condition or combination
of conditions which will reasonably assure
the safety of the community;

“(2) a perscn charged with a crime of
violence, as defined in section 23-1331(4), if
(1) the person had been convicted of o crime
of violence within the ten-year period im-
mediately preceding ‘the alleged crime .of
violence for which he 1s presently charged;
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or (i) the crime of violence was allegedly
committed while the person was, with re-
spect to another crime of violence, on bail
or other release or on probation, parole, or
mandatory release pending completion of a
sentence; or

“(3) a person charged with any offense
if such person, for the purpose of obstruct-
ing or attempting to obstruct justice, threat-
ens, injures, Intimidates, or attempts to
threaten, injure, or intimidate any pro-
spective witness or juror.

“(b) No person described in subsection
(a) of this section shall be ordered detained
unless the judicial officer—

“(1) holds a pretrial detention hearing in
accordance with the provisions of subsection
(e) of this section;

“(2) finds—

“(A) that there is clear and convincing
evidence that the person is a person de-
scribed In paragraph (1), (2), or (3) of sub-
section (&) of this section;

“(B) that—

“{l) in the case of a person described
only In paragraph (1) of subsection (a),
based on such person’s pattern of behavior
consisting of his past and present conduct,
and on the other factors set out in section
23-1321 (b), or

“{ii) In the case of a person described
in paragraph (2) or (8) of such subsection,
based on the factors set out in section 23-
1321 (b),
there is no condition or combination of con-
ditions of release which will reasonably as-
sure the safety of any other person or the
community; and

“(C) that, except with respect to a per-
son described In paragraph (3) of subsection
(a) of this section, on the basis of infor-
mation presented for proffer or otherwise to
the judiclal officer there 1s a substantial prob-
ability that the person committed the of-
fense for which he is presently before the
Judiclal officer; and

“(3) issues an order of detention accom-
panied by written findings of fact and the
reasons for its entry.

“(e) The following procedures shall apply
to pretrial detention hearings held pursuant
to this section:

“(1) Whenever the person is before a ju-
dicial officer, the hearing may be initiated on
oral motion of the United States attorney.

“{2) Whenever the person has been re-
leased pursuant to section 23-1321 and it
subsequently appears that such person may
be subject to pretrial detention, the United
States attorney may initlate a pretrial de-
tention hearing by ex parte written motion.
Upon such motion the judicial officer may
issue a warrant for the arrest of the person
and if such person is outside the District of
Columbia, he shall be brought before a judi-
cial officer in the district where he is ar-
rested and shall then be transferred to the
District of Columbia for proceedings in ac-
cordance with this section.

*(3) The pretrial detention hearing shall
be held immediately upon the person being
brought before the judiclial officer for such
hearing unless the person or the United
States attorney moves for & continuance. A
continuance granted on motion of the person
shall not exceed five calendar days, unless
there are extenuating circumstances. A con-
tinuance on motion of the United States at-
torney shall be granted upon good cause
shown and shall not exceed three calendar
days. The person may be detained pending
the hearing.

“(4) The person shall be entitled to rep-
resentation by counsel and shall be entitled
to present information by proffer or other-
wise, to testify, and to present witnesses in
his own behall.

“({6)- Information stated in, or offered in
connection with, any order entered pursuant
to this gection need not conform to the rules




July 22, 1970

pertaining to the admissibility of evidence in
a court of law.

“(8) Testimony of the person given during
the hearing shall not be admissible on the
issue of gulilt in any other judicial proceed-
ing, but such testimony shall be admissible
in proceedings under sections 23-1327, 23—
1328, and 23-1329, in perjury proceedings, and
for the purposes of impeachment in any sub-
sequent proceedings.

“(7) Appeals from orders of detention may
be taken pursuant to section 23-1324.

“(d) The following shall be applicable to

rsons detained pursuant to this section:

“(1) The case of such person shall be
placed on an expedited calendar and, con-
sistent with the sound administration of
justice, his trial shall be given priority.

“(2) Such person shall be treated in ac-
cordance with section 23-1321—

“(A) upon the expiration of sixty calendar
days, unless the trial is in progress or the
trial has been delayed at the request of the
person other than by the fling of timely
motions (excluding motions for continu-
ances); or

“(B) whenever a judicial officer finds that
a subsequent event has eliminated the basis
for such detention.

“(8) The person shall be deemed detained
pursuant to section 23-1325 if he is convicted.

“(e) The judiclial officer may detain for a
period not to exceed five calendar days a
person who comes before him for a ball de-
termination charged with any offense, if it
appears that such person is presently on pro-
bation, parole, or mandatory release pend-
ing completion of sentence for any offense
under State or Federal law and that such
person may flee or pose a danger to any other
person or the community if released. During
the five-day perlod, the United States at-
torney or the Corporation Counsel for the
Distriet of Columbia shall notify the ap-
propriate State or Federal probation or pa-
role officials. If such officlal fail or decline
to take the person into custody during such
period, the person shall be treated in ac-
cordance with section 23-1321, unless he is
subject to detention under this section. If
the person is subsequently convicted of the
offense charged, he shall receive credit toward
service of sentence for the time he was de-
tained pursuant to this subsection.

Mr. HART. Mr. President, in either
case, whether a request for additional
detention is made prior to release, or sub-
sequent to release, how likely is it that
a judge—who has already held the ac-
cused subject to detention—will find that
during 60 days’ detention he has some-
how become less dangerous to the com-
munity? The answer is all to evident.

The Senate conferees sought to restrict
the House proposal that those charged
w1

Mr. TYDINGS. Mr. President, will the
Senator yield at that point?

Mr. HART. I yield.

Mr. TYDINGS. Does the Senator wish
to imply by his remarks that if the trial
does not go forward within 60 days, the
individual is not conditionally released?

Mr. HART. Yes; that he may not be;
that he may be further detained.

Mr, TYDINGS. If the Senator will read
page 194 of the conference report, he will
see the clear language which I have
brought out in the debate time and time
again, which says that:

The following shall be applicable to per-
sons detalned pursuant to this section.

Going down to paragraph (A): “upon
the expiration of 60 calendar days, unless
the trial is in progress or the trial has
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been delayed at the request of the per-
son other than by the filing of timely
motions,” such person shall be treated
in accordance with section 23-1321.

Section 23-1321 is the release section
under the subchapter II, “Release and
Pretrial Detention.” Section 23-1321 is
‘“Release in Noncapital Cases Prior to
Trial.” This was brought out clearly by
Mr. Kleindienst, Deputy Attorney Gen-
eral, before the Senate Judiciary Sub-
committee. It was spelled out as clearly
as possible that section 23-1321, the ob-
ject of the reference, is the section on
pretrial release, not detention. Section
23-1322 is on detention.

I have brought it out here time and
time again in the debate. I do not know
how much clearer it can be made.

Mr. HART. Section 1321, as I have
suggested, is the beginning of the prob-
lem, but it does not contain the answer.
The prisoner is in detention; is that
right?

Mr. TYDINGS. Section 1321 contains
the provisions for conditional release.
The whole subchapter II is related to
release and pretrial detention; 1321 re-
lates to the conditions of pretrial re-
lease, as where the issue of dangerous-
ness is brought before the court and the
court determines if a pretrial condi-
tional release will protect the commu-
nity—a release, say, in which the person
has to report back to jail every evening,
or a release subject to the custody of the
bail agent, or a release subject to custody
of a priest or a lawyer. All that 1321, of
itself, relates to is release.

We do not get to detention until we
get to section 23-1322, which is the sec-
tion having to do with detention.

That is the reason why we specify
that, at the end of 60 days, a detained
person shall be treated in accordance
with section 23-1321, the release provi-
sions. If we meant detention, we would
have said in accordance with section
23-1322, the pretrial detention-provi-
sion, or 23-1321 and 23-1322,

Mr. HART. Section 1321 permits his
release only if a condition or combina-
tion of conditions will insure the safety
of the community,

In determining which conditions of
release, if any, will reasonably assure the
appearance—I refer to section 23-1321
(b)—down in subsection (h), which is
on page 192, it states:

The following shall be applicable to any
person detained pursuant to this subchapter.

Which is part of 1321.

Mr. TYDINGS. I do not know how
much clearer we can make it.

Mr. HART. The words I just read are
part of this section.

Mr. TYDINGS. I know, but the words
the Senator has just read are only part
of the overall subsection, the overall sec-
tion, which relates to the conditions of
release.

Mr. HART. If any.

Mr. TYDINGS,. Relating to actual pre-
trial detention, one has to go to section
23-1322. When it comes to these cross-
references, one has to take the section
as a whole. Release in noncapital cases
prior to trial—that is what section 23-
1321 is about. That is the first half of
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subchapter II. Subchapter II is release,
on the one hand, and pretrial detention
on the other.

Mr. HART. If the court finds that no
conditions provide the assurance that is
required, what in the statute prevents
one from going to the next section? Why
is the language so conditional in the
release section the Senator emphasizes?

Mr. TYDINGS. Because on page 194
we specify that in the event that the trial
does not come on in 60 days, he shall be
treated in accordance with the pro-
visions of the release section—not in
accordance with the provisions of sub-
chapter II which relate to release and
pretrial detention as well. This was
spelled in the legislative history before
the Senate subcommittee by the Deputy
Attorney General. It has been spelled
here on the floor time and time again.

I do not see how it is possible to think
that the reference to section 23-1321 in
the provision on page 194 really means
1321 and 1322 together.

Mr. HART. The Senator from Michi-
gan has just explained how his reason-
ing gives him that understanding, but
let us go on. Even if a person is condition-
ally released under 1321, the district at-
torney can seek, ex parte, under 1322(c),
detention whenever it appears appropri-
ate. Is not that what the language says?

Mr. TYDINGS. That would be contrary
to the direct language on page 194,

Mr. HART. That does not have any-
thing to do with the language on page
194; it has to do with the language on
page 193:

The following procedures shall apply to
pretrial detention hearings held pursuant
to this section:

L L ] L] - L]

(2) Whenever the person has been released
pursuant to section 23-1321 and it subse-
quently appears that such person may be
subject to pretrial detention, the United
States attorney may initiate a pretrial de-
tention hearing.

Mr. TYDINGS. The language the Sen-
ator is talking about refers to a person
released initially, The language he is
talking about does not apply after a per-
son has been held following a pretrial
detention proceeding under section 1322,
and where the trial has not gone on in 60
days.

Mr. HART. I am reading from the
language:

Whenever the person has been released
pursuant to section 23-1321 and it subse-
quently appears.

Mr. TYDINGS. I know. The language
the Senator is talking about applies if a
person is initially released under 1321.
After he has been held for 60 days, if, for
some reason or another, the trial has
not come about, he is absolutely subject
to release under 1321, The Senator is
reading about where there has been no
pretrial detention under 1322,

Mr. HART. Why does it not say so?

Mr. TYDINGS. It does say so.

Mr. HART. Where?

Mr, TYDINGS. Right here.

Mr. HART. Cite me the page and line.

Mr, TYDINGS. Page 194, subsection
(d):

The following shall be applicable to per-
sons detained pursuant to this section.
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I do not know how it ean be made
clearer.

Mr. HART. I hope the court will read
the Senator from Maryland and not the
statute,

Mr. TYDINGS. All I urge is that they
read the statute, page 194,

Mr. HART. Mr. President, I have cited
and asked to have included in the Rec-
orD sections 1321 and 1322. I ask addi-
tionally now that section 1322(c) be
printed in the RECORD.

There being no objection, the section
was ordered to be printed in the REcorbp,
as follows:

“(c) The following procedures shall ap-
ply to pretrial detention hearings held pur-
suant to this section:

“(1) Whenever the person is before a ju-

diclal officer, the hearing may be initiated
on oral motion of the United States attor-
ney:
“(2) Whenever the person has been re-
leased pursuant to section 23-1321 and it
subsequently appears that such person may
be subject to pretrial detention, the United
States attorney may initiate a pretrial de-
tention hearing by ex parte written motion.
Upon such motion the judicial officer may
issue a warrant for the arrest of the person
and if such person is outside the District of
Columbia, he shall be brought before a ju-
dicial officer in the district where he is ar-
rested and shall then be transferred to the
District of Columbia for proceedings in ac-
cordance with this section.

“(3) The pretrial detention hearing shall
be held immediately upon the person being
brought before the judicial officer for such
hearing unless the person or the United
States attorney moves for a continuance. A
continuance granted on motion of the per-
son shall not exceed five calendar days, un-
less there are extenuating circumstances. A
continuance on motion of the United States
attorney shall be granted upon good cause
shown and shall not exceed three calendar
days. The person may be detalned pending
the hearing.

“(4) The person shall be entitled to repre-
sentation by counsel and shall be entitled to
present information by proffer or otherwise,
to testify, and to present witnesses in his own
behalf.

“(5) Information stated in, or offered in
connection with, any order entered pursuant
to this section need not conform to the rules
pertaining to the admissibility of evidence
in a court of law.

“(68) Testimony of the person given dur-
ing the hearing shall not be admissible on
the issue of guilt in any other judicial pro-
ceeding, but such testimony shall be admis-
sible in proceedings under sections 23-1327,
23-1328, and 23-1329, in perjury proceedings,
and for the purposes of impeachment in any
subsequent proceedings.

“(7) Appeals from orders of detention may
be taken pursuant to section 23-1324,

DETENTION BASED ON "'PAST CONDUCT"”

Mr. HART. The Senate conferees
sought to restrict the House proposal that
those charged with “dangerous crimes”
be detained solely on the basis of the
instant charge. Nonetheless, the final
conference report still offers the prose-
cution a field day for obtaining deten-
tion of such defendants on the basis of
derogatory information short of any
criminal record.

The statement of the Senate managers
observes that the court must find a “prior
pattern of dangerous behavior.” But
what does this mean? The report itself
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permits detention if the court finds
danger to the community on the basis
of “such persons’ pattern of behavior
consisting of past and present conduct,
and on other factors set out in section
23-1321(b) .”

Section 1321(b), in turn, lists many
factors, including past convictions, and
“any record of appearance at court pro-
ceedings,” and also lists separately
“character” and “past conduct.” What
do “character” and “past conduct” in-
clude, in this context, Mr. President?

During the House debate preceding its
acceptance of the conference report,
Representative Hoeaw, for the express
purpose of establishing legislative history,
gave the “solid position of the House
conferees”—unchallenged—on this pro-
vision. He said:

It is important to understand just what
this new provision requires. It does not
require a prior conviction or even arrest for
a felony or misdemeanor on the part of the
defendant. As explained in the House report,
past conduct need not consist of prior in-
volvement with the law.

Mr. HoGAn goes on to sum up the “re-
of this provision as

stricted scope”
follows:

Through testimony and other reliable
sources of information, a judicial officer may
be informed of conduct on the part of the
defendant which while dangerous to the
community never resulted in his arrest or
conviction,

Shall ‘'we, then, permit a man to be
imprisoned before trial on the basis of
hearsay information about his character,
his companions, or, perhaps, his polit-
ical activism, which a court finds “dan-
gerous” to the community? No wonder
the statement of the Senate managers
was constrained to suggest that the “seri-
ous constitutional questions raised by any
legislatively sactioned pretrial detention™
on such grounds “should be fully aired
in the decision to adopt the conference
report.”

The statement goes on to say that the
conferees were not convinced that a “nar-
rowly limited and fully protected” scheme
of detention was unconstitutional. Mr.
President, even assuming that incarcera-
tion for crimes never committed could
ever pass constitutional muster, this is
not my idea of a mnarrowly restricted,
carefully safeguarded system of preven-
tive detention.

It is, rather, a wide open, extremely
dangerous departure from the most fun-
damental principles of our criminal sys-
tem. It should not be accepted by this
body, no matter what the rationale, ex-
cuse, or pressure put forth on its behalf.
STATUTORY DETENTION AS AN ALTERNATIVE TO

MANIPULATION OF MONEY BAIL

Proponents of preventive detention
who are sensitive to these fundamental
vices have ultimately been forced to de-
fend it on the ground that the present
bail system is just as bad. They argue
that detention based on danger to the
community is already accomplished
through manipulation of high money
bail—in clear violation of the Bail Re-
form Act.

The first answer to this contention is
simply that the conference report would
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supplement, not replace the present im-
proper practices.

Mr, TYDINGS. Mr. President, will the
Senator yield at that point?

Mr. HART. I yield.

Mr. TYDINGS. The Senator realizes
that the Bail Reform Act pertains only
to Federal courts, does he not?

Mr. HART. Yes, I do.

Mr. TYDINGS. The Senator realizes
further, that in some States, for example,
the State of New York, any person
charged with a felony can be held under
pretrial detention, with no statutory
hearings and no pretrial procedures
whatsoever?

Mr. HART. I learned that a few days
ago here, when the Senator from Mary-
land and the Senator from New York had
an exchange on it.

Mr. TYDINGS. The Senator is aware
that a great many States have pretrial
detention, with none of the safeguards
we have here, for any person charged
with a felony?

Mr. HART. If one State or 48 States
do it, it is unfortunate.

Mr. TYDINGS. Is the Senator aware
that the First Congress of the United
States, which drafted the Constitution,
lifted word for word from the British
bill of rights that excessive bail provi-
sion, and the very first bail law provided
that persons charged with very serious
crimes—all capital crimes, and in those
days capital crimes covered a very broad
spectrum—need not be released on bail
or need not be released prior to trial?

Mr. HART. Capital offenses have al-
ways been nonbailable.

Mr. TYDINGS. And the Senator is
aware that capital crimes once included
everything from armed robbery to bur-
glary to rape to counterfeiting?

Mr. HART. I accept the Senator's
statement. Despite some precatory lan-
guage, there is no reason to believe that
bail manipulation—which has gone on in
clear disregard of congressional intent
and common law limitation on the use of
bail—will be seriously inhibited in the
case of those who are not detainable un-
der this statute. Nor, for that matter, is
there any reason why courts would not
be even more likely to attempt such ma-
nipulation for persons against whom
formal detention had been unsuccessfully
sought.

On a more fundamental level, I reject
the suggestion that when an act of Con-
gress is flouted, and constitutional rights
denied in the bargain—that we must
knuckle under, codify these violations
and say, in effect, “okay, let us at least
make it official and clean it up a bit.”

The answer, rather, must be to pose
more explicit standards to aid reviewing
courts which can check improper use of
bail, and, at the same time provide other
alternatives to the problem, including
speedy trial legislation and expanded su-
pervisory release.

CONCLUSION

Mr. President, these defects, and others
which my colleagues have detailed in the
conference report cannot be swept aside
by efforts to “make legislative history” on
the floor of this Chamber. We cannot
change the plain language of the report—
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even apart from competing “history” laid
down in the House—to read as the Sen-
ate conferees would have preferred it to
read.

Beyond this, the whole concept of pre-
ventive detention of the kind proposed
in this report is so antiethical to our
basic traditions, that no legislative his-
tory or specific statutory language would
make it acceptable.

The Senate Judiciary Committee has
only recently completed the kind of
thorough hearings which preventive de-
tention demands, before we are asked to
approve it. The administration and the
proponents of preventive detention in
the House gave it a fast shuffle in the
District bill reported by the other body.
The full Senate has not yet had a chance
to study and debate fully the results of
the hearings before its Judiciary Com-
mittee.

On such a critical issue, Mr. President,
the Members of this body should be able
to work their will free from the pressures
for court reform which have been used
to ram preventive detention through
Congress.

Once more, the Nation is watching our
action. As I warned several weeks ago,
“it is easy to conclude, through frustra-
tion or fear, that we must adopt what-
ever anticrime proposals are offered—
and the sooner the better. Attempts to
encroach upon the Bill of Rights always
invoke the claim of necessity and crim-
inals on the fringe of society may seem
less worthy of the Constitution's pro-
tection. Yet the peril of each of us lies
in the precedent of eroding the rights of
any of us.”

Mr. President, I urge my colleagues to
reject the conference report and to vote
for the substitute District of Columbia
crime bills which are now ready to be
acted upon.

Mr. President, I ask unanimous con-
sent to have printed in the Recorp an
editorial entitled “District of Columbia
Crime Bill Assaults Freedom and Intelli-
gence,” published in the Detroit Free
Press of Sunday, July 19, 1970, which
comments unfavorably on the bill now
pending before the Senate.
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There being no objection, the editorial
was ordered to be printed in the Recorb,
as follows:

As WE See IT DisTRICT OF COLUMBIA CRIME
BiLL AssaULTS FREEDOM AND INTELLIGENCE

The administration’s bill to combat crime
in the District of Columbia is so chilling in
its implications that it is incredible that it
has advanced so close to passage. Though it
is an unvarnished assault on basic American
freedoms, it has passed the House and is
moving toward approval in the Senate.

The bill includes (1) a provision that per-
mits an accused person to be jalled for up to
60 days before his trial if his record shows
in the opinion of a judge, that he would be
a crime risk during the pretrial period; (2)
& broadening of the wiretapping practices of
government; and (3) an extension of the au-
thority of policemen to enter a house with-
out knocking or identifying themselves.

Sen. Sam Ervin, a North Carolina Demo-
crat and a conservative, has had the forensic
last word on the bill: “This . . . is as full of
unconstitutional, unjust and unwise provi-
sions as a mangy hound dog is full of fleas

. & garbage pail of some of the most re-
pressive, nearsighted, intolerant, unfair and
vindictive legislation that the Senate has
ever been presented .. .an affront to consti-
tutional principles and to the intelligence of
the people of the United States.”

Never mind the splendid hyperboles. Sen.
Ervin makes his point. The bill ought to
make any thoughtful American even more
purple with rage than the acts of violence
and crime that have made members of Con-
gress so willing to restrict our liberties. This,
indeed, is a bill to shout down from the
house tops.

Are we so frightened of crime that we are
willing to sacrifice the sanctity of our home
to a policeman’s suspicions? Do we really
care so little for the privacy of conversations
that we are willing to see the tapping of tele-
phones extended? Do we really mean to give
a judge the right to slap a man with a pre-
vious eriminal record into jail without trial
if he is considered “dangerous?”

These are questions that must be asked,
and they are not academic for any of us,
No American can afford to assume that such
laws will be used only against clearly de-
finable “criminal types" and not against
him. Who is dangerous and who is not? Will
a conservative Washington homeowner, for
instance, be classed as dangerous and there-
fore subject to the kinds of police activities
being authorized for the district? Will some-
one who wears his hair long?

We had always felt that the idea of the
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sanctity of the home would protect Ameri-
cans from inordinate invasions of privacy.
From colonial days we have resisted the nosy
intrusions of government info our lives, We
have looked on with horror at the reality and
later the movie depictions of the invasions
by the state into homes in Nazi Germany.

Yet here is the Congress of the United
States, urged on by the attorney general
and the President, about to pass a bill that
is straight out of 1930 Germany. True, it
only affects the crime-ridden District of Co-
lumbia. But the pattern is spreading.

Somehow it must be stopped, in Congress
or in the courts. SBurely we cannot approach
our 200th anniversary—celebrating Mr. Jef-
ferson and his conferees and the freedom
they proclaimed—in such a spirit of repres-
sion. It is too much.

Mr. HRUSKA. Mr. President, during
the past few days those of us who have
listened to the debate on the Distriet of
Columbia crime bill have heard numer-
ous charges leveled against the bill by
its opponents. Others have answered
some of these points. The Senator from
Maryland (Mr. TypinGgs) made an excel-
lent defense of the bill yesterday in a
speech on the Senate floor. Today I
would like to discuss three charges made
against the bill which warrant special
interest: First, that the no-knock pro-
vision in the bill is a departure from
well-established practice in this coun-
try; second, that section 23-111 of the
conference bill is unconstitutional in
that it denies a right to a jury trial by
permitting the court to make a factual
determination as to whether a person
has been convicted of a prior offense;
and, third, that preventive detention is
a recent development, designed especial-
ly to cope with the crime problem in the
District of Columbia.

First. With regard to the question of
no-knock, I ask unanimous consent to
have printed in the ReEcorp a chart which
shows that some 30 States in the coun-
try, either by statute or by court decision,
permit some form of no-knock entry.
This indicates to me that no-knock is
rather the rule than the exception.

There being no objection, the chart
was ordered to be printed in the REcorp,
as follows:

APPENDIX.—STATES REQUIRING ANNOUNCEMENT OF AUTHORITY AND PURPOSE BEFORE FORCED ENTRY TO EXECUTE SEARCH WARRANTS OR ARRESTS

(WITH OR WITHOUT A WARRANT)*

State Search warrant

Arrests (with or without warrant)

Alabama
Alaska._ .
Arizona

No statute, common law ap|

Notice required (Code of Ala, 15.108)
. No-knock permitted (Alaska Stat. 12.35.040).... 1
Notice required (State v. Mendoza—454 P. 7d 160 (3968) “allows “'no-knock”’
(Ariz. Rev. Stat. 13- 1H6(3)

plies
-~ Notice required 1 (Calif. Panal code sec. 1531)
_-- No statute, common law applies

~ No statute, common law applies (State v. Marino, 152 Cu!nn 85, 203 A. 2d 305 (1964) allows no-knock for

destruction

““for destruction exception)

Notice required (Code of Ala. 15 153 15 155).
Notice required (Alaska Stat. 1
Notice required (Ariz. Rev. Stﬂ l3 13 1.

Notice required (Ark. Stat. 43-414),
. Notice required t (Calif. Penal Code, sec. 844).
No sg;ute common law applies.

law rule
--- No statute, g:mmon law applies (Dyton \r Staie 250 A.2d 383 (1969), allows no-knock for destruction Do.

Notice required (D.C. Code Ann, 25—129(g) (Ilquur) D.C. Code Ann. 33-414(g) (narcotics) 18 U.S.C. 3109,

No provision, commen law applies,

But an annotation to sec. 23- 301 par. 6 states that for search or arrest that the police can break in after

an announcement of identity and pur,
without an announcement is clearly illegal and an !mpmgzr en
Notice required (Fla. Stat. 933.09) (Benefield v. State, 160

exception).

Notice required (Code of Ga. Aan. 27-308), The arrest provision states that the police may use force to
break into a building and does not require any announcements prior to the breaking. The new search
statute does require an announcement

—_ No-kn%cula %grmttted if door to house is open. Notice required if door is closed, (Hawaii Rev. Stat., title'37,

Hawaii. .

Idaho. ..
Illinois

sSec.

e. There are no exceptions.

efore breaking.

)
- Notice required (ldaho Code 19-4409)
No-knock permitted (lIl. Ann. Stat., title 38, sec. 108-8), The arrest statute states that no notice or announce-
ment required for arrest but PeOpIe V. Barbee 35 1. 2d 407, 220

M.E. 2d 401 (1966) requires announce-

“‘Breaking and entering premises
renders a subsequent search invalid."")
(1964) allows no-knock for destruction

Notice required (Fla. Stat. 901.19).

No-knock yermtlted only with warrant (Code of Ga
Ann. 27-205).

Notice required (Hawaii Rev. Stat. title 37, sec. 703.11).

Notice required (Idaho Code 13-611).
Nn;n)l;ck permitted (lIl. Ann. Stat. title 38  sec. 107-

ment before arrest. The search warrant section mciudes that notice is not necessary if constitutional

standards (of reasonableness) a
cias, 39 11l 2d 21

" People v.
Footnotes at end of table.

re met. People v,

!ga rfield, 94 11l App. 2d 421, 237 N.| E, 2d 193 (1968),
234 N.E. 2d 783 (1968) allows no-knock for destruction exception.
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APPENDIX.—STATES REQUIRING ANNOUNCEMENT OF AUTHORITY AND PURPOSE BEFORE FORCED ENTRY TO EXECUTE SEARCH WARRANTS OR ARRESTS
(WITH OR WITHOUT A WARRANT)*—Continued

Search warrant Arrests (with or without warrant)

No statute, common law applies Hadley v. State, 238 N.E. 2d 888, 906 (1968), allows no-knock for destruc. Notice required (Ind. Ann. Stat. 9-1009).
tion exception to the common |aw rule of announcement.
BOWE ot e ... Notice required Clowa Code AR 7888 . L aiiiasesaaskess Notice required (lowa Code Ann. 751.9).
. No statute, common law applies. .. Notice required { Kansas Stat. Ann. 62-1819
Natice required (Ky. Rev. Stat. 70.077 and 70, 0‘.-'3?
Nn(t\::t l?zlflmd La. Code of Crim. Procedure title V

ve <t
No-knock permitied (La. Code of Crim. Pro. title V(Art. 164)) the new statute on arrests without warrants is
broader now and not limited only to felonies.
Maine..._ ... :oooo-ovcoaz---- No statute, common law applies=...............__........_..........__..___...______.__....._.__._
Maryland 03,
Massachusetts.

Michigan
Minnesota.

Louisiana
No Siuﬂllllﬂ comman law SPFTIO&’

No smule common law applms "(Commonwealth V. Rosseﬂl 211NE 558 665 (1965) court referred to no-
knock for destruction to the faw rule of ann:num:emenl in dictum).

Notice required (Mich. Stat. Ann, 28-1259 (6)) the search provision had not be included pre\rlousl}..._._..

No statute, common law applies (State v. Parker, 283 Minn. 127 166 N.W. 2d 347 (1969)).

MNo-knock permitted (Vernnn 's Ann. Mo. Stat. 542.390)

No statute, common law applies

No-knock permitted ¢ (Rev. Code of Montana 1947 (95-809)).

No-knock permitted 5 (Rev. Stat. af Neb. 29-411)
Notice required (Nev, Rev. Stat. 179.050).
No st;tu!s Common Law applles‘-_.

No statute, common law applies.

Notice required (Mich. Stat. Ann. 28 880).

- Notice required (Minn. Stat. Ann. 639.33 and 639.34).
Notice required (Vernon's Ann. Mo. Stat. 544.200).
Notice required (Miss. Code of 1942, 2472).
Nustaciel)raqmred i (Rev. Code of Montana 1947 (94—

).
No-knock permitted 3 (Rev, Stat. of Neb. 29-411).
Notice required (Nev. Rev. Stat. 171.138).
No stgtutn commen law applies.

Montana

Nebraska
Nevada.. ...
New Hampshire...
New Jersey

New Mexico. ---- No statute, common law applies.

No knock permitted. (The officer may break open an outer or inner door or window of a building, or any
part of the husldlng. ol anything therein, to execute the warrant, (a) if, after notice of his authority and
purpose, he be refused admittance, or (b) without notice of his authonty and purpose, if the ludﬁa lushce
or magistrate issuing the warrant has inserted a direction therein that the officer executing it shall not be

et:L uired to give such notice. The judge, justice, or magistrate may so direct only upon proof under oath,
is satisfaction, that the property sought may be easily and quickly destroyed or disposed of, or that

dan r to the life or limb of the officer or another may result, if such notice were to be given. As amended
%6! ¢, S5, eff, July 1, 1964.) (N.Y. Code Crim. Procedure, sec. 799.)

North Carolina Nu slatute comman law appl:es

North Dakota. . iiveeennaas=e No-knock penmtted if judse so;rnvidas(ﬂ D. Code 29-29.1-01).. L

Ohio.. .. . Notice required U.S. v. 1 F. Supp. 166 (1966) and State v. Johnson, io Misc, 278, 240 N.E. 2d

574 (1968) allow m-knn:i( or destru:tlun exception). (Ohio Rev. Code Ann 2935 12)

Oklahoma__ .. —...._......-_.. Notice required (Okla. Stat. Ann. Title 22, Sec. 1228)

No statute, common law applies.

Notice required (N.Y. Code of Crim. Procedure,
sec 175—arrest with warrant—and sec. 178—
arrest without warrant).

Notice required (Rev. Stat. of N.C. 15.44).
Notice required (N.D. Code 29-06-14).
Notice required (Ohio Rev. Code Ann. 2935.12).

Notice required (Okla. Stat. Ann. title 22 sec. 194
(arras!l)with warrant) sec. 197 (arrest without
warran/

MNotice required Oreg Rev. Stat. 133.290 arrest with
warrant) 133 arrest without warranty)).

No slatuts mmrnon aw applies.

Omgon. . s . Notice required (State v. Cortman, 466 P. 2d 681, 683 (1968) allows no-knock for destruction exception; cites
People v. Maddox (Calil.)) (Orals Rev. Stat. 141, llng

Pennsylvania. . - No statute, common law applies (Manduchi v. Tracy, 350 F.2d 658 (1965) cert, denied, 382 U.S, 943 allowed

Rhode Island...

South Carolina.

no-knock for destruction exception to common law rule of annoum:emeni
i 230 A.2d 831, allows no-knock for destruction exception Do.

No statute, liaw ppli
law rule

NMmock permitted (S.C. Code Sec. 17-257)_ e e

_ Notice required (S.D. Comp. Laws, Ann. 1967, Sec, 23 T R

. Notice required (Tenn, Code, Ann. 40,509)
No-knock permitted (Vernon's Tex, Stat. Ann. Code of Crim. Proc., art. 18,18)_.

(Slatev Joh
t.)

Notice required (S.C. Code Sec. 53-192).
1 Nohce l‘e%uired (5.D. Comp. Laws Ann,, 1967, Sec.

Nntvne requlmd (Tenn. Code Ann, 40.807).

Notice required (Vernon's Tex, Stat, Ann, Code of
Crim. Proc. Art. 15.25).

Motice required (Utah Code Ann. 1953, 77113-12).

No-knock permitted 1967 Amendment to search warrant provisions reads: “'Officer may break door or
window to execute warrant—Authority. The officer may break open any outer or inner door or window of
a house, or any part of a house or a dﬂhlng lherem to execute the warrant: (1) if, after notice of his
aulnnnty and purpose, he is refused admittance; or ( }Wllhuﬂt notice of his aumoﬂty an:lr%urpose if the
judge, justice, or magistrate issuing the warrant has inserted a direction therein that the officer executing
it sgall not be required to give such notice. The judge, ]ustlca or magistrate may so direct only upon proof
under oath, to his satisfaction, that the properly sou% ht is a narcotic, illegal
i

rug, or other similar sub-
stance which may be easily and quickly destroyed or

isposed 01 or that danger to the life or limb of the

officer or an! other may result, if such notice were to be given,' " Also see State v, Louden, 15 Utah 2d 64,

387 p. 2d 2
Vermont. ...
Virginia.
Washinglo
West Virginia_ .
Wisconsin. .. -
Wyoming

e....dO8

Notice required.. ..

0 (1963).) (Utah Code Ann, 1953, 77-54-9).
No-knock permitted (Vermont Stat, Ann, 24, 302)___ e
No statute—common law applies. .

~ No-knock pelmlt'(ed for structures other than a "dwellmg" (W. Va, Code 62.1A-5).
. No statute, Common law applies._

for destruction; People v. Rosales. 437
2 State v. Martello, 252 A. 2d 316 (1959} allows no-

]aopard ize the arrest.

5 “'Warrants: execution; powers of officer; direction for executing, in executing a warrant for the
arrest of a person charged with an offense, or a search warrant, or when authorized to make an
feluny without a warrant, the officer may break open any outer or inner door or window

of a dwelllng house or other building, if, after notice of his office and purpose, he is refused ad-
or without giving notice of his authority and purpose, if the judge or magistrate issuing

arrest for a

mittance;"

Mr. HRUSKA. My own State of Ne-
braska is one that permits limited forms
of “no knock.” Section 29-411 of the Re-
vised Statutes of Nebraska says:

In executing a warrant for the arrest of a
person charged with an offense, or a search
warrant, or when authorized to make an ar-
rest for a felony without a warrant, the of-
ficer may break open an outer or an inner
door or window of a dwelllng house or other
building, if, after notice of his office and pur-
pose, he is refused admlittance; or without
giving notice of his authority and purpose,
if the judge or magistrate issuing a search
warrant has inserted a direction therein that
the officer executing it shall not be required
to give such notice, but the political sub-
division from which such officer is elected or

L Penple v. Maddox, 204 P. 2d 6 (1956) allow no-knock; people v. Gostelo, 432 P, 2d 706 (198}‘)
2d 489 (1963& emplmn‘
nock as an

rule of announcement “‘An officer * * * is bound, on demand to make known his authority,
but his emission to do so can do no more than depma “him"" of the pfotectlon which the law quickl
throws around its ministers, when in the rightful discharge of their dut
3 Henson v. State, 236 Md. 513, 204 A, 2d 516 (1969) and Waugh v.
A. 2d 596, Both cases allow destruction exception to the common law rule of announcement.
4 The general arrest statute and the search statute giva the right to break in without the require-
ment of notice. The arrest with or without warrant statutes require notice unless notice would

law
law

to the

gtata 3 Md. App. 379, 230

appointed shall be liable for all damages to
the property in gaining admission.

Those who decry “no knock” for the
District of Columbia go against the prac-
tice in a majority of the States of this
Nation as well as against the ruling of
the Supreme Court of the United States
in Ker v. the State of Californic, 374
U.S. 23 (1963), which has already been
discussed at length by both the pro-
ponents and the opponents of this bill.
Not only do the States and the courts
approve ‘“no knoek,” but so does the
Senate. Three times since December 1969
this body, the U.S. Senate, has approved
of “no knock” warrants. It seems to this
Senator to be time to stop the argument

No-knock permitted (Vermont Stat, Ann. 24.302),
. No statute, Common law applies.

Notice required 7 (Rev. l:ode of Wash, Ann, 10.31.040).
- No statule Common law applies.

5 Nullm m«fuued for arrest with warrant (Wy, Stat.
Ann. 7-165) No statute for arrest without warrant—
Common law applies,

a search warrant has inserted a dlreetlon therein that the officer executing it shall not be required
to give” such notice, but the political subdivision from which such
shall be liable for all damages to the property in gamlng adminlon. The :ud ge or magistrate may so
direct only upon proof under oath, to his satisf: that the *

officer is elected or appointed

sought may be easily or

ly destroyed or disposed of, or that danger to the ll!e or limb of the officer or another may re-
sult, if such" notice be given; but this section is not intended to authorize any officer executing a
search warrant to enter any house or building not described in the warrant.)

& State v. Juliano, 97 N.J. Super. 25, 234 A,
tion to common law rule of announcement.

7 South Dakota recently enacted authority for no-knock warrants.

¥ State v. Young, 76 W. D. 2d 212, 455 p. 2d 595 (1969) allows No-knock for destruction exceplion.

*From an article to be published in the St. John's Law Review.
Note.—The :}Itqtinns listed in the above appendix are illustrative only and in no way are lo be
dered as &t Tnck

d 236 (1967) allows No-knock for destruction excep-

concerning ‘‘no knock™ and to move on to
cther matters.

Second. Last Friday the Senator from
North Carolina (Mr. ErviN) stated that
section 23-111 of the conference bill vio-
lates section 1 of article ITI of the Con-
stitution by permitting the court, rather
than the jury, to make a determination
concerning whether a person has been
convicted of a prior offense. This deter-
mination, under the terms of the provi-
sion, would be made only after a finding
of guilt by a jury and would be used only
for the purpose of setting the proper
sentence.

The practice which section 23-111
would codify is currently the practice in
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the District of Columbia. Today, in this
jurisdiction, after a jury has ruled on the
question of guilt or innocence, it is the
court which examines documentation
submitted to prove that the defendant
has previously been convicted of an
offense. The very recent case of United
States against Marshall in three separate
sections of the majority and minority
opinions recognizes that such is the prac-
tice in the District of Columbia at the
present time. I ask unanimous consent
that excerpts from the opinion and con-
curring opinion in this case by the U.S.
Court of Appeals for the District of Co-
lumbia Circuit be printed in the REcorp
with the relevant portions italicized.

This case indicates to this Senator that
the constitutional objection raised
against this provision of the conference
bill is without substance; but rather that
similar practices are engaged in daily by
the courts with the approval of the ap-
pellate reviewers of these actions.

There being no objection, the excerpts
were ordered to be printed in the Recorb,
as follows:

[United States Court of Appeals for the
District of Columbia Circuit, No. 22,485]
UNITED STATES OF AMERICA ¥, ERNEST M.

MARSHALL, APPELLANT

(Appeal from the United States District
Court for the District of Columbia, on
reconsideration en banc)

Decided June 30, 1870
I

A question arises as to the sentence. The
crime of carrying a pistol without a license,
of which appellant was convicted, is punish-
able under the terms of 22 D.C. Code § 3204
in the manner prescribed by Section 22—
38215. This calls for a fine of 1,000 or im-
prisonment for not more than one year, or
both, unless the defendant has been con-
victed of the same offense In this jurisdiction
or of a felony in any jurisdiction. In such a
case the sentencing court has the discretion
to impose a sentence of not more than ten
years, although the increased term of Im-
prisonment is only authorized and not re-
quired. Under these provisions appellant was
sentenced as a second offender for a term of
imprisonment from two to six years.

The contention is that proof of a prior
conviction was not adduced properly. To de-
cide this question the court sua sponte has
considered the case en banc.

In Jackson v. United States, 95 U.S. App.
D.C. 328, 221 F. 2d 883 (1955), where, as In
the present case, the sentence was imposed
under Section 3204, but without proof of
the previous conviction in the presence of
the accused, we vacated the sentence and re-
manded for resentence for not more than one
year, “unless the Government introduces evi-
dence in Jackson's presence which convinces
the court that, when he committed the of-
fenses of which he was convicted, he had
theretofore been convicted of a similar
violation or of a felony.”

Jackson, supra, 95 U.8. App. D.C. at 330-31,
221 F.2d at B85. We find no significant dis-
tinction between this case and Jackson, and
we think the position there adopted is sound.
The indictment, which we assume was served
on Jackson as required by law, recited a prior
conviction. His counsel stipulated to the
court, though out of Jackson's presence, that
the accused had previously been convicted
of & felony, and also walved proof of the
conviction should the jury find him guilty
of the charge on trial.

In the course of its opinion the court stated
that the stipulation of counsel was not a
substitute for actual proof of a fact which so
drastically increases the maximum imprison-
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ment. Such proof which so largely shapes the
sentence should be introduced in the defend-
ant’s presence, just as the sentence ltself
must be pronounced in his presence.” 95
U.S. App. D.C. at 330, 221 F.2d at 885.

This was the position of the court not-
withstanding, as the court pointed out, “. ..
Jackson does not expressly attack the sen-
tence as being In excess of that authorized by
law, and although he did not move in the
District Court that it be corrected, as he
might have done under 28 U.8.C. § 2255, the
matter of the legality of the sentence may
nevertheless be determined on this appeal.”
95 U.S. App. D.C. at 330, 221 F.2d at 885.

What occurred in the present case was
that the then United States Attorney filed
with the Clerk a document called an “In-
formation of Prior Conviction.” There is a
notation on the Clerk's docket of service of
this paper. The document recites that Mar-
shall had previously been convicted twice of
carrying a dangerous weapon. During the
sentencing proceedings, however, there was
no mention of this information or of the
fact of prior conviction, and there was no
proof of such a conviction in the presence of
the defendant.

We are persuaded to adhere to the pro-
cedure adopted In Jackson. In addition to
the reasons there expressed there is another.
When the proof is introduced In the presence
of the defendant meaningful opportunity is
afforded, which might otherwise be unavail-
able, to enable the accused in the exercise of
his right of allocution to advance any rea-
sons he might have why the court should not
enlarge the sentence because of his past
record.

Rule 32(a), Fed. R. Crim. P, presently
provides in part:

“Before imposing sentence the court shall
afford counsel an opportunity to speak on
behalf of the defendant and shall address
the defendant personally and ask him if he
wishes to make a statement in his own be-
half and to present any information in
mitigation of punishment.”

In Green v. United States, 3656 U.S. 301,

804 (1961), it 1s pointed out that the legal
provenance of this Rule was the common-law
right of allocution. The Court there inter-
preted Rule 32(a) as it then existed to re-
quire the trial court to enable the de-
fendant—not only his counsel—the oppor-
tunity to address the court. The result of

this ruling, reaffirmed in Hill v. United
States, 368 U.S. 424 (1962), was that by the
1966 amendments, this requirement was
made a part of the Rule, Section 3204 per-
mits but does not require the sentence of a
recidivist to be enlarged. A discretion resides
in the sentencing judge whether to enlarge
the sentence at all or, If enlarged, to what
extent within the great range between a
one and ten year term. The judge accord-
ingly should consider, inter alia, the cir-
cumstances of the prior offense as well as
other aspects of the defendant's life. Par-
ticularly when a prior .offense may permit
the sentence to be enlarged tenfold, it is
difficult to see how the sentencing can pro-
ceed with a meaningful allocution without

.anything being sald concerning the prior of-

fense, as here occurred. Proof in the de-
fendant’s presence of the prior conviction,
with knowledge thus brought home to him
in the courtroom of its possible significance
in determining his sentence, alerts him to the
opportunity at sentencing of addressing the
judge directly with respect to the prior con-
viction. Even when the fact of conviction is
not disputable he may adduce whatever he
deems appropriate for the judge to con-
sider in connectlon with it. As the Supreme
Court stated In Green, supra, 3656 U.S, at
304:

“The most persuasive counsel may not be
able to speak for a defendant as the de-
fendant might, with halting eloquence,
speak for himself.”

We do not deem it essential, In adhering
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to the procedure adopted In Jackson, to
determine whether or not it is required by
due process of law. See Oyler v. Boles, 368
U.S. 448, 452 (1962), and United States ex rel.
Collins v, Claudy, 204 F. 2d 624 (3d Cir. 1853).

The judgment of conviction is affirmed.
The sentence is vacated and the case is
remanded for resentence for no more than
one year unless the United States introduces
evidence in Marshall's presence which con-
vinces the court that when he committed the
offenses of which he was convicted he had
theretofore been convicted of a similar viola-
tion or of a felony,

It i so ordered.

MacEInwoN, Circuit Judge, concurring in
part and dissenting in part: I concur in the
affirmance of the conviction and with Part I
of the majority opinion but I am unable to
concur in the vacation of the sentence and
the remand for resentencing as ordered by
Part II of the opinion. To do so, in my
opinion, would be a completely useless cere-
mony.

Rule 52(a) of the Federal Rules of Crimi-
nal Procedure provides:

“Any error, defect, frregularity or vari-
ance which does not affect substantial rights
shall be disregarded.”

In my opinion no substantial right of ap-
pellant has been affected. He has never
claimed that he is not the same person as the
Ernest M. Marshall convicted of the two
offenses described in the Information and
he makes no showing or claim of any kind
that on remand he would be able to introduce
any fact that might in any way serve as &
basis to compel any alteration in his sen-
tence. Under such circumstances the remand
appears as an “idle ceremony” and contrary
to the rule announced by our decision in
Kendrick v. United States, 99 U.S, App. D.C.
173, 176, 238 F. 2d 34, 37 (1056), which was
written by Judge Miller. I would accordingly
afirm the trial court’s judgment.

In doing so it should be pointed out that
the better practice, which would be pre-
scribed for all future cases, would be for
the issue of identity to be satisfied by
afirmative admission, stipulation or proof
entered on the record in open court in the
presence of the defendant prior fo sen-
tencing. If the United States Attorney did
not take the initiative in this respect the
trial judge should determine in an appropri-
ate manner that the defendant is the same
person as the one previously convicted. If the
defendant denies the prior conviction, or
stands mute, the Government should prove
the prior offense to the court by evidence
adduced in the presence of the accused.

Then, having disposed of this case so far
as the record before thls court justifies,
it should be pointed out to appellant that
if he believes he has any justifiable basis to
question the validity of his sentence (which
is not apparent to us on this record) he
may do so by motion before the trial court
under 28 U.S.C, § 2255. For this purpose his
present counsel would be directed to con-
tinue to represent him. Upon such motion,
if the evidence shows that appellant is In
fact the same Ernest M. Marshall who was
previously convicted, the trial court may dis-
miss the motion; if, however, the evidence
does not prove that he is the same person
as the one previously convicted under the
same name, the trial court should then
vacate its prior sentence and resentence ap-
pellant properly. ¥

In my view the majority opinion mis-
takenly asserts that this case is controlled
by Jackson v. United States, 85 U.S, App.D.C.
328, 221 P2d 883 (1955), and not by Ken-
drick v. United States, supra.

In this case, Marshall was sentenced by
the court on the basis of an “Information
of Prior Conviction” filed and served by the
Government on Séptember 11, 1868 some 23

“days prior to the imposition of sentence on
‘October 4, 1068. The Information stated that

appellant had twice before been convicted
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of carrying a concealed weapon in violation
D.C. Code §22-3204 (1967). At the tlme of
sentencing  counsel for Marshall indicated
knowledge of the probation report, termed
it “a complete and comprehensive probation
report” and recognized its serious implica-
tions by observing, "I think the most we can
ask Is that Your Honor be as lenient as pos-
sible under the circumstances.” Marshall
also personally addressed the court at the
time of his sentencing, indicated full knowl-
edge of the probation report and pointed out
that *. . . the probation officer hasn't ascer-
tained that I had a probation report written
up in Maryland.” Thus, since both Marshall
and his counsel by their comments indicate
they had knowledge of the contents of the
probation report, they most certainly had
full knowledge that the court had been ad-
vised of the two prior convictions, Neither
indicated surprise at the sentence of two to
six years. After sentence was imposed, it was
apparent that Marshall's counsel was not
inhibited by the court's action as he im-
mediately requested the court to set appeal
bond. So there does not seem to be any more
reason to vacate Marshall’s sentence than
there did the sentence that was involved in
Judge Miller's opinion in Kendrick.

In Kendrick v. United States, supra, 99
US.App.D.C. at 176, 238 F.2d at 37, the de-
fendant was convicted under the D.C. Code of
(1) assault with a deadly weapon and (2)
carrying a dangerous weapon. He was sen-
tenced respectively to consecutive sentences
©of 3 to 9 years and 2 to 8 years. The assault
count did not allege that Kendrick had been
previously convicted of a similar offense
and no such fact was proved on the trial of
the case, but after conviction and before
sentencing the Government filed an Infor-
mation alleging two prior convictions of as-
sault with a dangerous weapon. Prior to sen-
tencing no proof was introduced of these
convictions or that the Eendrick named
therein was identical with the defendant in
the proceeding before the court.

On appeal, Eendrick contended that under
Jackson v. United States, supra, he could
not be sentenced to imprisonment in excess
of one year unless the Government in his
presence proves the prior crimes and his
identity. However, Judge Miller, who had
written the opinion in Jackson, also wrote
the opinion in Kendrick and held that such
procedure was not necessary. He polnted out
that Kendrick on cross examination during
the trial had admitted the two prior offenses,
that the same trial judge had presided dur-
ing one of the prior convictions, that the de-
fendant had not been denied his right of al-
locution and that there was no showing that
Kendrick denied that he had been previously
convicted as stated in the Information. Under
such circumstances, Judge Miller's opinion
concluded, *“[T]he production of evidence
after verdict and before sentence to show
these preyious convictions would have been
an idle formality.” 99 U.8. App. D.C. at 176,
238 F. 2d at 37.

This holding is applicable here and the
fact that Eendrick had been previously tried
before the same judge on one prior convic-
tion and had admitted both convictions on
cross examination does not distinguish it
from this case because nelther circumstance
in Kendrick ocecurred in the context of in-
forming the defendant that such prior con-
victions were to be used against him to in-
crease his punishment for the instant offense.
If certainty that Eendrick had committed
the prior offense was the essentlal feature
to the decision in the case that dictated af-
firmance, then Jackson (written by the same
judge) would not have been reversed because
there was no substantial doubt that Jackson
committed the prier stated offenses to which
his counsel stipulated and which Jackson at
no time denied, The principal fact that dis-
tinguishes Kendrick (and this case) from
Jackson is that in Kendrick (and Marshall)
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there was filed and served an Information
prior to sentencing setting forth the prior
convictions the Government Intended to re-
1y upon to support the enhanced sentence
and in Jackson mno such Information was
served or filed. Thus Eendrick (and Marshall)
was placed on notice that the court could
in its discretion impose an enhanced sen-
tence and this was not done in Jackson.

In Jackson v. United States, supra, appel-
lant’s grounds for reversal were twofold: (1)
that he was entitled to a jury trial on the
issue of the prior conviction and (2) that
his trial counsel had Improperly represented
him to his prejudice by stipulating without
his knowledge or consent to the prior con-
viction. Appellant ralsed both of these
points affirmatively on' his appeal. On the
first polnt the court held he was not en-
titled to a jury trlal. On the second point
that his attorney had improperly represented
him and because of the absence of any proof
of the prior offense, the court placed Jackson
in the position he occupied prior to the
sentencing by remanding the case for re-
sentencing. Since he had new counsel on
the appeal, resentencing thus wiped out the
prejudice he claimed had arisen by the im-
proper stipulation of his prior counsel. Thus
Jackson sought primarily to correct an al-
leged Improper representation by counsel
and is plainly distinguishable from Marshall
on that ground and on the ground previous-
ly pointed out that Jackson was never served
prior to sentencing with any Information
alleging any prior conviction. Also, the pre-
mise of the majority opinion that affirm-
ance of Marshall would overrule Jacksomn is
completely undercut by the fact that the
record In Jackson indicates that the sen-
tencing on remand was handled in the same
manner as in this case, Marshall here makes
no claim of improper representation by this
trial counsel nor does he claim he was
not previously convicted. This latter fact was
not considered controlling in Jackson,
which rather turned on the point that the
proof of this point was Improperly waived
by counsel without appellant’s knowledge
or consent. Jackson v. United States, supra,
95 U.S. App. D.C. at 330, 221 F.2d at 885.

Two cases in the Seventh Circult are also
in point on the issue here. United States v.
Scales, 249 F. 2d 368 (7th Cir. 1857) involved
a sentence on a narcotics conviction to an
enhanced punishment as a second offender
under the recidivist provisions of the Boggs
Act. Following the conviction the United
States Attorney filed an Information in open
court setting forth a prior conviction of the
defendant on a narcotles violation. As a sec-
ond offender aggravated penalties were pro-
vided for by 21 U.S8.C. §174 (now 26 USB.C.
§7237(a) ). The defendant and his attorney
were present in court when the Information
was filed but the trial judge addressed no
in juiries to the defendant or his attorney
and instead immediately proceeded to im-
pose a sentence of seven years’ imprison-
ment which exceeded by two years the max-
imum punishment provided for a first offense.
At no time during the hearing did the
defendant or his attorney make any state-
ment relative to the Information or any
denial that the defendant was the same
person as the one previously convicted. How-
ever, following sentencing defendant's coun-
sel requested the court to consider a reduc-

_tion of sentence on the grounds that defend-

ant was physically handicapped and that
there was no évidence he had sold narcotics.

At the time Scales was sentenced the
Boggs Act prescribed the sentencing proce-
dure to be followed before the enhanced
penalties could be adjudged. Such required
the court to be advised by the United States
Attorney whether the conviction is the of-
fender’s first or a subsequent offense, and
in the event it were not a first offense the
United States Attorney was required to file
an Information setting forth the prior. con-
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victions. The statute then specifically re-
quired that:

"The offender shall have the opportunity
in open court to afirm or deny that he is
identical with the person previously con-
victed. 26 U.S.C. § 7237 (68A State. 860).”

If he denied the identity a trial was re-
quired. Following his sentence Scales moved
under 28 U.S.C. § 225656 to vacate his sentence
on the ground that the above quoted portion
of the statute required the court to directly
question him on the subject in a manner
similar to that on formal arralgnment and
that since he and his attorney stood mute
their sllence must be resolved in his favor,

The situation is thus a stronger one than
is presented here by Marshall since the
statute specifically requires that the de-
fendant have an “opportunity in open court”
to refute his alleged ldentity. There is no
similar statute applicable to Marshall's situ-
atlon. In denying Secales’ attack on his sen-
tence, the court’s decision stated:

“The court had no obligation to proceed
further or more formally unless and until the
identity of appellant as the man previously
convicted was denied.

“The record also shows that appellant and
his counsel were fully aware of what was
transpiring in court since counsel immedi-
ately asked for a reduction of the sentence
on other grounds. Appellant had an obliga-
tion to inform the court that the allegations
of his prior conviction were untrue if he
expected to rely upon this for reduction of
the sentence at any time, He had no right
to remain silent and later claim that the
court should have required him to speak out.”
(Emphasis added). United States v. Scales,
supra, 249 F.2d at 370.

The decision is substantially on all fours
with Marshall's case,

In United States v. Kapsalis, 214 F.2d 677,
685 (7th Cir. 1954), the same court had pre-
viously pointed out that the 1851 amend-
ments to the narcotics statutes (the Boggs
Act) had simplified the procedure in showing
prior convictions of prior offenders by re-
moving the statutory requirements of more
formal requirements,

These two cases are also authority for the
fact that more formal procedures are not
required in the absence of statute.

On this appeal, Marshall contends that the
sentence in excess of one year is invalid be-
cause the prosecution failed to present any
evidence that he had a prior felony convic-
tion for robbery.

It s settled law in the District of Columbia
that the offense proscribed by D.C. Code
§22-3204 i1s carrying an unlicensed pistol,
and the fact of prior conviction is not an
element of the offense, but merely serves to
enlarge the venalty and therefore is a matter
with which the jury is not concerned. Jack-
son v. United States, supra. The existence
of the previous conviction in such circum-
stances is a fact that goes only to punish-
ment. McDonald v. Massachusetts, 180 U.S,
311 (1901).

Sentencing under such statute to meet
the required standard of falrmess must be
preceded by notice to the defendant of the
prior conviction upon which the court may
rely in imposing the enlarged sentence and
be followed by an opportunity to be heard.
Marshall and his counsel had both such
notice and opportunity. The notice was con-
tained in the Information duly served on de-
fendant’s counsel and the opportunity to be
heard was afforded both parties at the time
of the allocution immediately prior to sen-
tencing. In the absence of statute, due proc-
ess with respect to sentencing under this
recidivist statute does not demand more.
Compare sentencing procedures under the
Boggs Act, 26 U.S.C. § 7237 (¢) (2), before and
after the 1951 amendments, ch. 666, 65 Stat.
Td7; United States v, Kapsalis, supra.

We recognize that the determination of

& prior conviction as & basis for an enlarged
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penalty is distinct from the determination
of guilt of the substantive offense. United
States v. Claudy, 204 F. 2d 624 (3d Cir. 1953);
Moore v. Missouri, 1590 U.S. 673 (1895); Mc-
Donald v. Massachusetts, supra. This is a
proceeding that falls in between the require-
ments for a full scale criminal trial and a
sentencing upon the basis of information
contained in a probation report without dis-
closing any of the information to the one
convicted. See Williams v. New York, 337
U.S. 241 (1949). If, at the time of sentenc-
ing under the District of Columbia statute
here involved, a convicted defendant denies
that he is the same person who committed
a prior crime, the Government has the
burden of proving such fact. Marshall could
have had such proof adduced in his pres-
ence if he had denied at any time prior to
sentencing that he was the Marshall who
had been previously convicted of the rob-
bery offense described in the Information.
Furthermore, Marshall and his counsel had
an obligation to inform the court when they
were before the court for sentencing that the
allegations of his prior conviction were
denied by him if he expected to rely upon
this for reduction of the sentence. They had
no right to remain silent, refuse the op-
portunity afforded them to bring such mat-
ter to the court’s attentlon and later claim
the court should have required them to
speak out. United States v. Scales, supra.

There has never been a denial by either
Marshall or his past or present attorney that
the Information of Prior Conviction was
served prior to sentencing and that they
were thus advised of the aggravated sentence
that Marshall was facing. Nor was there any
intimation by either Ernest M. Marshall or
his counsel that the Ernest M. Marshall who
was before the court for sentencing was not
the Ernest M. Marshall with the two prior
convictions described in the Information.
Having failed to deny the prior conviction
when he and his counsel had the opportu-
nity to do so, the court was entitled to rely
upon the Information of Prior Conviction
filed with the court and of which appel-
lant had notice by proven service upon his
counsel.

For the foregoing reasons it is submitted
that the case should be affirmed on the
authority of Kendrick v. United States
supra; and see United States v. Scales, supra,
and United States v. Kapsalis, supra. Actu-
ally, it seems incredulous that any person
would contend that any substantial right
of Marshall was infringed at his sentencing
when an Information of Prior Conviction
had been duly served well in advance of
sentencing and was not contested then or
now by Marshall or his attorney, when Mar-
shall had filed with the court a detalled
written statement concerning his conviction
and never denied the prior convictions and
when both Marshall and his counsel indi-
cated by their remarks at the time of sen-
tencing in open court that they had knowl-
edge of the contents of the probation report
which was required to include the prior con-
victions, To remand a case under such cir-
cumstances seems entirely useless.

I am authorized to say that Circuit Judge
McGowan concurs in this opinion.

Mr. HRUSEKA. Mr, President, there
may be some Members of the Senate and,
surely, a substantial part of the public
who believe that pretrial detention,
whatever its merits, is a recent develop-
ment designed to cope with special erime
problems in the District of Columbia.

On two counts, this impression is in-
correct. While it is certainly true that
the incidence of serious crime in the Dis-
trict has given impetus to recent legisla-
tion, pretrial detention is not new, and
crime on bail is clearly historie.

From the enactment of the Federal
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Judiciary Act of 1789, bail has been dis-
cretionary in capital cases. Many capital
defendants have been detained before
trial. One reason for this was that de-
fendants charged with capital offenses
had a strong motivation to flee, inasmuch
as the alternative to flight could well
be death. However, it is also true that
capital offenses were generally serious
offenses, involving personal injury and
violence, Charles Ares, dean of the Uni-
versity of Arizona College of Law, has re-
marked that:

No doubt part of the justification for this
historic practice [of denying bail to capital
defendants] is the fear of further harm to
other persons.

In the 1790’s, most serious offenses
were capital offenses. For example, in ad-
dition to murder, capital punishment
was imposed for rape, arson, burglary,
and robbery in the States of Connecticut,
Delaware, Massachusetts, New Hamp-
shire, New York, and Rhole Island. Kid-
naping has long been a capital offense.
Pretrial detention of persons charged
with these offenses is clearly not foreign
to American experience. Rape and kid-
naping are still capital offenses in many
States. Although capital punishment has
gradually disappeared, the seriousness of
these offenses has not changed.

There is substantial evidence that dan-
gerousness was a frequent consideration
in denying bail for capital offenses. Some
state constitutions permit the denial of
bail for specific offenses regardless of
whether they are capital or noncapital.
For example, the Constitution of Maine
provides in article I, section 10, that:

No person before conviction shall be bail-
able for any of the crimes which now are, or
have been denominated capital offenses since
the adoption of the Constitution, when the
pI’OOf is evident or the preaumption grea.t,
whatever the punishment of the crimes may
be.

Life imprisonment offenses are not
bailable in some States. The Constitution
of Rhode Island provides in article I,
section 9, that:

All persons imprisoned ought to be bailled
by sufficient surety, unless for offenses pun-
ishable by death or by imprisonment for life,
when the proof of guilt is evident or the pre-
sumption great.

An equivalent provision appears in the
model State constitution, in the Con-
stitution of Florida, and in the consti-
tution that was proposed for the State
of Oregon. The new Oregon Constitution
was rejected by voters on other grounds.

Bail has been discretionary in New
York from colonial times. The New York
Code of Criminal Procedure provides in
section 553 that:

If the charge be for any offense other than
as specified in section five hundred and fifty-
two he may be admitted to balil, before con-
viction, as follows:

1. As a matter of right, in cases of mis-
demeanor, violation and traffic infraction;

2. As a matter of discretion, in all felony
cases; the court may revoke bail at any time
where such ball is discretionary with the
court.

This statute has been upheld on nu-
merous occasions. See United States ex
rel. Covington y. Coparo, 297 F. Supp.
203 (S.D.N.Y. 1969).

The American Law Institute included
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a provision for discretionary bail in seri-
ous felonies in section 70 of its Code of
Criminal Procedure—Official Draft, June
15, 1930. The official reporters for the
code were Profs. Edwin R. Keedy and
William E. Mikell of the University of
Pennsylvania Law School. Advisers in-
cluded Henry W. Stimson of New York,
Floyd E. Thompson of Chicago, Prof.
Justin Miller of the University of South-
ern California Law School, and Prof.
John B. Waite, of the University of
Michigan Law School.

Professor Waite wrote an article in the
American Bar Association Journal dis-
cussing the bail provisions of the code.
Waite, Code of Criminal Procedure:
The Problem of Bail, 15 ABA J. 71
(1929). The relevant text appeared as
follows:

JUDICIAL DISCRETION

The first and fundamental problem is
whether courts should be allowed any dis-
cretion in respect to release on baill and, if
any, of what nature and to what extent.

What discretion judges had at common law
does not clearly appear. So early as Edward I
& statute forbade judges to release on bail
persons charged with certain offenses.!

On the other hand, the latter part of this
statute, the Habeas Corpus Act * and possibly
the common law seem to have deprived the
courts of any power of discretion to refuse
release in case of bailable offenses.?

However, under the present English law,
courts have practically complete discretion-
ary power as to whether or not they will
release an offender on bailt “In exercising
their discretion with regard to bail the jus-
tices have to consider the nature of the
offense, the strength of the evidence, the
character or behavior of the accused, and the
seriousness of the punishment which may be
awarded if the accused is found guilty.”®

In this country the matter of judicial dis-
cretion in respect to releasing on balil is cov-
ered by constitutional provision In all but a
few states. These provisions are affirmative
of the right to ball, rather than restrictive of
it, and in general provide that accused per-
sons must be released on bail in any and
every case, unless the offense charged is
treason, murder, or other capital offense.
Even In such excepted cases the courts can
not refuse to release unless the proof of gullt
is evident or the presumption great.

In those states not having such constitu-
tional provisions, a varylng amount of discre-
tion is left with the courts. Thus, In New
York release on balil is a matter of discretion
in all but cases of misdemeanor before con-
viction.

The framers of the Code had excellent
precedent, therefore, for either policy. In
England and such states as New York, Mary-
land and Georgla the judges have a large
measure of discretion. In other states they
have no discretion, Which policy of the law
is the better?

“A man was arrested in Detroit on the
charge of picking pockets; he secured release
on bail and while the first case was pending
he was arrested four additional times for
picking pockets and secured bail each time.” "
There have been other equally scandalous
instances of continued release of men whose
freedom was obviously dangerous to the
public® But under laws, such as that of
Michigan, compelling judges to release, re-
gardless of the circumstances, the courts
could not refuse. They can not even protect
the public by making the amount of bail re-
quired so high as to be prohibitive, The law
prohibits setting the amount at more than
enough reasonably to assure the presence of

the accused. If an accused shows no sign of

Footnotes at end of article.
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“Jjumping" previous ball there is no legal ex-
cuse for ralsing the amount. The court must
release him a third or a fourth time.

On the other hand, no particular evil ap-
pears to have developed in those jurisdictions
where courts are permitted to refuse release
when circumstances warrant refusal.

The Code is drawn therefore to permit
judges a reasonable extent of discretion.

Section 66 prohibits release of anyone
charged with a capital offense if the proof is
evident or the presumption great. This is
simply the accepted rule, though there are
differences of phrasing in the various states.
“Capital offense,” for instance, might prop-
erly be changed to “treason or murder” in
states where capital punishment does not
exist. A notation in the Code itself calls
attention to the propriety of certain changes.
Where the proof is not evident or the pre-
sumption not great the accused ‘“‘may" be
released on bail in the discretion of a judge
of the court having jurisdiction of the
offense.

As to offenses less than capltal, section 70
reads:

“Any person in custody for the commission
of an offense not capital ® shall, before con-
victlon, be entitled as of right to be admitted
to ball, except:

“(a) When he is in custody for the com-
mission of murder, treason, arson, robbery,
burglary, rape, kidnapping, or any offense
against the person likely to result In death
committed under such circumstances that if
death should result the offense would be
murder.

“(b) When he has been previously con-
victed of any of the offenses enumerated in
clause (a), and such conviction has not been
reversed.

“{c) When he was, at the time he was
taken into custody, at large on ball charged
with any of the offenses enumerated in
clause (a).

“(d) When he has been previously released
on ball for any of the offenses enumerated In
clause (a), and there has been a breach of
the undertaking.

“In all cases excepted under this section
admission to bail shall be a matter of discre-
tion.” 10

It will be observed that even this investi-
ture of the judges with discretion to release
on ball in certain cases would not prevent the
Detroit sltuation referred to above, because
pocket-picking is not mentioned as one of the
crimes excepted from the general rule that
release on bail is a matter of right. It would,
however, enable the courts to avold a similar
situation in case of any of the crimes men-
tioned In the exception. The pick-pocket
situation would, however, be partly reme-
died by sectlion 89 which declares that,
among other things, “if a person applies for
admission to ball who within two years last
prior to such application has been, to the
knowledge of the person taking ball, con-
victed of a felony, the undertaking shall con-
tain a condition that such person will not
commit any felony during the period of his
release on bail.”

FOOTNOTES

13 Edw. I, c. 15, 1275. "And forasmuch as
sheriffs and others which have taken and
kept in prison persons detected of felony,
and incontinent have let out by replevin
such as were not replevisable, and have kept
in prison such as were replevisable, because
they would gain of the one party, and grieve
the other; and forasmuch as before this time
it was not determined which persons were re-
plevisable, and which not—(certain persons
are declared not to be replevisable, and
others)—shall from henceforth be let out by
sufficlent surety, whereof the sheriff will be
answerable, and that without giving ought of
their goods. . . .” But as to the right of certain
courts to release on ball for any offense, see 4
Blackstone’s Commentaries 209,
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131 Chas.II, c. 2.

24 Black. Com. *298.

4Stat. 11 and 12 Vict. c. 42, sec. XXIII:
“Where any person shall appear or be brought
before a Justice of the Peace charged with
any Felony—(or with certain misdemean-
ors)—such Justice of the Peace may, in his
Discretion, admit such Person to Ball, upon
his precuring and producing such Surety or
Sureties as in the Opinion of such Justice
will be sufficient—" See also 9 Halsbury, Laws
of Eng'd., p. 324.

& 9 Halsbury, Laws of Eng'd., p. 324.

® Such statements as these are made upon
the authority of the annotation of the Code,
to which readers of this article are referred
for specific citation. The annotation contains
an admirably complete collocation of consti-
tution and statute references on all phases
of this subject.

7 Sutherland, Criminology, p. 213.

8 Bec. 11 Jr. of Crim. L., 386, 303.

*Section 67 provides that in capital cases
where the proof 1s not evident, etec., the
tt::urt.s “may” release on ball, in their discre-

on,

1 An annotation suggests changes in
phraseology, appropriate to particular con-
stitutions.

The Code recognizes that even such limited
judiclal discretion would be unconstitutional
in most states and if such constitutions are
not changed, offers a substitute, section as
follows: “All persons in custody for the
commission of an offense not capital shall,
before conviction, be entitled, as of right,
to be admitted to bail.,” For citation of the
va.;l;:sus state constitutions, see the Code,
P. i

Quite apart from the historic practice
of detaining defendants through high
money bond, the material cited above
demonstrates that proposals to effect
pretrial detention are not only wide-
spread but of some vintage.

Moreover, crime on bail has long been
a problem. Witness the following para-
graph reported in the Journal of the
American Institute of Criminal Law and
Criminology in 1920:

The case of Frank Rlo and his associates
is typical. On May 28, 1918, two indictments
for larceny were returned against him, his
bail fixed at $3,000.00, but on July 2 was
reduced to $2,000.00 which he obtalned,
After being In court 8 times the case was
stricken off call on November 5, 1918, Ap-
parently satisfied with this treatment he tried
his hand at burglary and on May 7, 1919,
was indicted on 3 counts for that. The grand
Jury having in mind that his former case
was nof disposed of when he was alleged to
have committed the burglaries, went to some
length and Instructed the State's Attorney
to fight any reduction in his bail which was
fixed at $25,000.00 on each charge or a total
of $75,000.00. Notwithstanding this expressed
desire to keep him in custody, the bail was
reduced to $10,000.00 in each case and Rio
was again free to pursue his profession. On
May 28, 1919, he added another indictment to
his list—this time for robbery with bail
fixed at $5,000.00. This bail he furnished.
On July 9, 1919, he was again indicted cn one
count for burglary and one for larceny with
bail fixed at $6,500.00. These cases were run-
ning concurrently until he dropped the rob-
bery charge on a verdict of not guilty on
October 22, 1919. Thus encouraged he took
another chance and on November 14, 1819,
was again indicted for burglary and bail
fixed at $3,600.00. On March 9, 1820, he was
found not guilty of the burglary charge of
July 8. The other 7 cases are still awaiting
disposition, Had bail been made difficult in
the first instance he would not have been
free to commit the crimes following and the
many contilnuances granted on motion ot
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his attorney would not have been so desir-
able had he been living in jail.

In my judgment, the pretrial detention
provision in the District of Columbia
crime bill is the culmination of many
years of study and development. Recent
experience has revealed that it is partic-
ularly needed in this city at this time.

Mr, JAVITS. Mr. President, I have not
addressed myself, except in a very pre-
liminary way, to the District of Colum-
bia crime bill, the conference report of
which is before the Senate, because I
wished to give myself adequate opportu-
nity to study the bill very carefully as it
emerged from the conference. I have now
done that.

I have decided to note “no” on the
conference report, and I say to the Sen-
ate that it is a very close decision and
that I am influenced by the following
facts.

One, the fact that I do not consider
that if we turn down this conference re-
port, that is the end of the matter. I be-
lieve that others may controvert it, but
it is my profound conviction that within
a very short period of time we will get
court reorganization, expansion of the
bail agency, the public defender system,
and certain other administrative and
criminal law changes which are, I be-
lieve, essential tools in the fight against
crime in the District—even if this con-
ference report is rejected. We will find
the way to do it.

Two, this is by no means an open and
shut case. It is a question of balance as
to whether the concern on issues of civil
liberties and constitutional law prepon-
derate over the fundamental thrust of a
bill designed to deal with a very grave
public emergency in the District of Co-
lumbia. I have decided the issue on the
ground that civil liberties and constitu-
tional rights dictate that my vote should
be against it; but I can understand per-
fectly that the judgment is a qualitative
one and is by no means open and shut.

With those statements preliminarily, I
should like to submit for the RECORD—
and I ask unanimous consent that it be
printed in the Recorp—a lefter written
by the district attorney of Queens Coun-
ty, the second most populous county in
New York City, whose name is Thomas J.
Mackell, to Senator ErviwN, stating the
grounds of his opposition to the preven-
tive detention provisions in the bill.

There being no objection, the letter
was ordered to be printed in the REecorb,
as follows:

DISTRICT ATTORNEY OF
QUEENs COUNTY,
Jamaica, N.Y., July 20, 1970.

Hon, Sam J, ErvIN, Jr.,

Chairman, Subcommittee on Constitutional
Rights of U.8. Senate Committee on th~
Judieiary, Old Senate Office Building,
Washigton, D.C.

Dear SENATOR ERvIN: I write this letter in
opposition to the Preventive Detention Pro-
vision in the pending crime bill for the Dis-
trict of Columbia.

Grounds of my opposition are three-fold.

(1) There is a presumption of innocence
for all defendants prior to conviction and
this is an essential ingredient of due process
of law in the administration of American
criminal justice. No one can sanely question
the revocation of bail and remand to prison
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of any defendant who is arrested for any
crime committeed while on bail.

(2) Determination of likelihood of danger
to soclety or self is made to depend on vir-
tually identical criteria as those specified for
control necessary to secure court attendance.
Thus a defendant who is likely to attend
court when required is also a defendant who
is not likely to be a danger to society, or him-
self, under the criteria specified by statute.
The converse is also the case: the defendant
not llkely to attend court when required is
also a defendant likely to be a danger to
soclety or himself. The “preventive deten-
tlon"” provision is In effect a repetition, re-
statement and duplication of the factor of
necessary control to secure court attendance.
The provision adds nothing but rhetoric to
the proposed law of bail in this State.

(3) There are no known standards com-
manding general acceptability under which
it is possible to separate all defendants ar-
rested for felonies (there were 63,566 such
defendants In New York City in 1968) into
two groups: Those likely to be dangerous to
soclety and those not so likely. Many vio-
lent crimes—and particularly murder—are
committed by first offenders.

I would suggest three measures to pre-
vent the commission of crime by persons
awealting trlal, and at the same time pre-
serve the presumption of innocence prior
to conviction.

(a) All cases denled bail while awalting
trlal must be disposed of within 60 days,
unless a showing of extraordinary circum-
stances can be made to the court. Such de-
fendants should be permitted release for
reasonable periods In the custody of their
lawyers for the sole purpose of preparing
their defense.

(b) A mandatory additional penalty should
be imposed for crimes committed while
awaiting trial and released on bail. This
would obviate the anticipation of concur-
rent sentences for such crimes to be served
along with the sentence for the original
charge. No defendant once arrested and re-
leased on bail ought to be permitted to
entertaln any notion that he has a “free
pass” to commit additional crimes prior to
disposition of the original charge with no
additional measure of punishment in pros-
pect.

(c) A speedy disposition of a criminal case
in any State or Federal court is now man-
dated by the Federal Constitution (Klopfer
v. North Carolina, 386 U.S. 213 (dec. March
13, 1967) ).

The major problem in the administration
of criminal justice 1s its non-administra-
tion. This happens because of postponement,
delay and adjournment, time and agaln, and
still again. The huge investment of com-
munity resources; in court, correction,
police, probation and prosecution is based
upon the faith that subjecting actual of-
fenders to some sort of compulsory treat-
ment will deter would-be offenders. In this
manner, prosecution should prevent crime
in the long run. The first article of this faith
is that there be some relationship in time
that is within reason between the arrest of
an alleged offender and the disposition of
his case. When the arrest-disposition gap
becomes an arrest-disposition interval of
tiresome months and years, deterrence of
potential offenders is nullified, Prevention of
crime ceases to be an outcome of prosecu-
tion. Crime rates contlnue to spiral, even
though assistant district attorneys appear
in courtrooms every day.

It is my experience that cases that are not
disposed of within 90 days after arrest are
cases that will have unsatisfactory disposi-
tions from the point of view of the People
of this State. This is 50 because over 90 per-
cent of all felony Indictments are disposed
of by plea of guilty. After three months, a
defendant released on ball—even the defend-
ant with a long record captured in flagrante
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delicto—Dby a curious process of self-hypno-
sis and suggestion is convinced beyond a rea-
sonable doubt that he is as pure as the
driven snow and has never committed the
slightest infraction in his entire life. The
defendant whose case has aged more than
90 days Is not likely to accept a plea of
gullty. More delay is occasloned by the ne-
cessity of selection of a jury and trial.

The goal of 90 day disposition for all ball
cases would go a long way toward preventing
post arrest crimes by persons on bail, The
current major obstacle to attaining this goal
is judicially authorized adjournments.

Very truly yours,
THoMAS J. MACKELL,
Distriet Attorney, Queens County.

Mr. JAVITS. I also ask unanimous
consent to have printed in the REecorp
a telegram to the same effect from the
Committee on Federal Legislation, of the
Association of the Bar of the City of New
York, by its chairman, Sheldon H. Elsen,
also objecting to the bill, especially the
preventive detention provisions,

There being no objection, the tele-
gram was ordered to be printed in the
Recorp, as follows:

THE ASSOCIATION OF THE
Bar oF THE Orry oF NEwW YORK,
New Yorr, N.Y.,
July 20, 1970.
Senator Jaco K. Javrrs,
Senate Office Building,
Washington, D.C.:

We strongly urge defeat of D.C. Crime Bill
in present form particularly preventive de-
tention provisions and commend your efforts
in opposition.

SHELDON H. ELSEN,
Chairman, Committee on Federal Legis-
lation.

Mr. JAVITS. Mr. President, I believe
that Senators will be interested in the
views of these very informed and very
distinguished New York lawyers and a
public official, in the case of District
Attorney Mackell, on this very important
question.

Briefly, the things that frouble me
about the bill as we have it in the con-
ference report are, as follows:

PREVENTIVE DETENTION

The House bill provided that a per-
son may be detained prior to trial when
a judicial officer determines, after a
hearing, by clear and convineing evi-
dence, that no condition or combinations
of conditions of release will assure the
safety of any other person or the com-
munity.

Persons subject to the provisions must
either be first, charged with a danger-
ous crime; second, charged with a crime
of violence if the crime was allegedly
committed while the person was on bail
or other release from another crime of
violence or was convicted of such a crime
within the last 10 years; third, any of-
fense if threats to jurors or witnesses
are involved; or fourth, a narcotics ad-
dict charged with a crime of violence.

At the hearing, representation by
counsel is afforded and there is a
right to testify, present evidence, exam-
ine and cross examine witnesses. How-
ever, the traditional rules of evidence
would not apply and testimony given by
the defendant could be usad for im-
peachment purposes in any subsequent
proceeding.

Persons detained under the bill's pro-
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visions, to the extent possible, are to be
given an expedited trial. After the ex-
piration of 60 days, the person must
be treated in accordance with the pro-
visions of the Bail Reform Act. In cer-
tain cases, this would result in the fur-
ther detention of an individual.

The conference bill modifies the House
bill slightly to try and expedite trials of
those detained and to eliminate certain
minor crimes from the list of dangerous
crimes for which preventive detention
is provided. However, the conference
proposals are not significantly different
from the House bill.

The preventive detention proposals
raise serious constitutional questions in
the areas of due process and the right
to bail in noncapital cases. The issue
of the constitutional right to bail under
the eighth amendment has not been fully
resolved by the Supreme Court, although
the Court has recognized the traditional
importance of bail.

However, serious fifth amendment
questions of due process are raised what-
ever may be the resolution of the eighth
amendment question. The proof required
at the detention hearing will not be based
on objectively reviewable evidence but
rather on evidence which can be assem-
bled quickly and which can be specula-
tive since the rules of evidence do not
apply. The finding will be a productive
one based on that evidence. Preventive
detention should not be based on this
type of evidence and finding.

Another drawback to the preventive
detention proposals is that the courts
will undoubtedly become even more con-
gested, with the additional hearings re-
quired and attempts to get 60 day trials
for all who are detained. The conferees
have called for expedited trials and the
addition of 25 prosecutors to the U.S. At-
torney’s office but if trials were to be
dramatically expedited as is clearly
necessary preventive detention becomes
unnecessary. In fact, the conference bill
provides for only 17 new judges for the
new superior court when the Senate bill
called for 23 new judges.

Furthermore, based on the study com-
missioned by the Department of Justice,
preventive detention is not justified. The
study shows that 17 percent of all per-
sons charged with a felony and released
before trial are rearrested, but only 7 per-
cent are rearrested for a second felony;
and only 5 percent of those charged with
a violent or dangerous crime under the
new standards of the preventive deten-
tion provisions were rearrested for a sec-
ond violent or dangerous crime. It should
also be pointed out that these figures deal
only with arrests and not convictions.

A final drawback to the preventive de-
tention proposals was pointed out by
Charles V. Bennett, former Director of
the U.S. Bureau of Prisons who stated
that confining people to prisons and jails
would only add to the crime problem be-
cause of the deplorable conditions that
exist, affecting the future behavior of all
who are committed.

One possible alternative would be
some type of civil commitment with the
use of a petit jury. This type of system
is used in New York for commitment of
the mentally ill, and perhaps it might
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dispense with the grave problems of due
process and of the eighth amendment
with respect to the right to bail, which
trouble so many of us in connection with
this particular type of relief—preventive
detention. However, the New York com-
mitment law has recently been chal-
lenged and its legality is in question,
NO ENOCK SEARCHES

The conference bill contains a no-
knock provision which authorizes break-
ing and entering into premises by law
enforcement officers or persons aiding
those officers without any prior notice
to the occupant with a warrant, or with-
out a warrant if the officer or other per-
son has probable cause to believe that
first, the notice would be a useless ges-
ture, second, the notice would likely re-
sult in the evidence being destroyed or
concealed, or third, the notice would
likely endanger the life of the officer or
would likely enable the party to escape.

The claim has been made that the case
of Ker v. California, 374 U.S. 23 (1963)
justifies the provisions contained in the
bill. That case was a 5 to 4 decision which
upheld the authority of California police
to enter an apartment with a key and
without knocking for the purpose of
making an arrest. The California statute
called for announcement and knocking
by police officers but the California courts
held that the police conduct came within
judicial exceptions which had been su-
perimposed upon the statute.

The majority opinion in the Supreme
Court held that the officer’s method of
entry to make an arrest, which was sanc-
tioned by California case law, was not

unreasonable under the fourth and 14th
amendments. The opinion was based on
the common law exceptions to the notice

requirement where exigent circum-
stances are present, which exception was
recognized by the California courts.

The dissent examined the deep his-
torical basis for the rule protecting in-
dividuals against unannounced police
entries. As early as Semayne’s Case, T7
Eng. Rep. 194, in 1603 it was recognized
that the sheriff should signify his pres-
ence and request that the door be opened
before breaking in. The courts in the
United States have also recognized the
fact that a police officer must notify the
occupants of a dwelling before he can
break down the door. See, for example,
Accarino v. U.S., 179 F. 2d 456 (D.C. Cir.
1949),

The dissent did recognize that there
could be certain exceptions where a prior
warning would not be necessary and
these were: First, where the persons in-
side already know of the officers author-
ity and purpose; second, where the
officers are justified in the belief that
persons inside are in imminent danger of
harm; or, third, where persons within are
made aware of the presence of the officers
and are engaged in activity which justi-
fies the belief that there is an attempt to
escape or destroy evidence. The dissent
goes on to state that the above exceptions
should be confined to those situations
where there is a showing that those with-
in were or had been made aware of the
presence of the police officers.

I do not believe the Ker case, which
was decided by a narrow 5-to-4 margin
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should serve as a precedent for new wide
authority to enter homes without any ad-
vance notice. In the first place, the case
concerned a situation where an arrest
was to be made after observation over a
period of time. There was also a search
incident to the arrest. Second, the Su-
preme Court indicated that fourth
amendment questions should be decided
on a case-by-case basis as the situation
arose, which argues against drawing
loose rules for the police to follow when
breaking into homes to make searches or
arrests. Finally, the exceptions to the
general rule of announcement before
breaking ought to be narrowly construed
and should not be codified in language
such as “is likely to” which will encourage
the police to break in many more cases
than at the present time.

The ‘“‘useless gesture” provision ap-
pearing in the Conference report is based
on the case of Miller v. U.S., 357 U.S. 301
(1958) which held that an entry without
a previous announcement was in viola-
tion of the law of the District of Colum-
bia and declared the arrest unlawful. The
Supreme Court did say that in certain
cases, the facts known to the officers
would justify them in being virtually cer-
tain that the person within knew their
purpose so that an announcement would
be a useless gesture. However, the officers
in the Miller case were found not to have
met the test,

It seems apparent that the use of the
words “virtually certain” by the Supreme
Court meant to restrict the scope of the
“useless gesture” doctrine. The confer-
ence bill dispenses with an announce-
ment if the officer had probable cause to
believe that it would be a ‘“‘useless ges-
ture” but says nothing about virtual cer-
tainty. This seems to go bevond the
doctrine referred to in the Miller case.

In view of the long tradition of safety
and privacy in one's home from unan-
nounced break-ins on the part of law
enforcement officers, it seems ill advised
to codify rules for not announcing the
presence of police officers which will in-
evitably be construed guite loosely by the
officers on the scene. I believe the better
solution would be for the law to remain
as it is with those exceptions which
have been recognized at law.

WIRETAPPING

The conference bill contains provisions
to allow wiretapping and other inter-
ception of communication after permis-
sion is obtained from a judge. Judicial
authority can be sought for any number
of offenses such as arson, blackmail, bur-
glary, destruetion of property in excess
of $200, obstruction of justice, receiving
stolen property in excess of $100 and
other specified offenses. In “emergency
situations,” or when an authorization to
wiretap is not broad enough, the tap can
be conducted by the officer, on his own,
with approval sought after the fact.
While some protections have been add-
ed to the conference bill to protect doe-
tors, lawyers, and clergymen, the pro-
visions would expand considerably the
present wiretap authority which has
heretofore been used primarly in na-
tional security and in organized crime
cases. Under the bill, wiretaps can be
used in a variety of offenses which are
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not generally planned in advance and do
not lend themselves to detection by the
use of such taps. I believe that this is an
unwarranted invasion of privacy which
will not materially aid in reducing erime.

MANDATORY SENTENCES

The conference bill provides that
upon a first conviction of a crime of vio-
lence while armed with a pistol or other
firearm or imitation thereof, the offend-
er may be sentenced to a term up to life
imprisonment. After the first conviction,
the bill provides that the offender, upon
a subsequent conviction shall be sen-
tenced to a minimum of 5 years and a
maximum of three times the minimum
sentence normally imposed for the of-
fense, up to life imprisonment. In cases
where the maximum is life imprison-
ment, the minimum sentence may not
exceed 15 years.

I believe that it is most unwise to re-
move discretion in sentencing from
judges and to preclude consideration of
the individual’s background in sentenc-
ing. There is no evidence that longer sen-
tences deter crime. In fact, the evidence
seems to be that prison inevitably keeps
individuals locked into a life of crime.
For these reasons the mandatory sen-
tence provisions are most unwise and
should not have been in the bill,

JUVENILE PROCEEDINGS

The conference bill proposes that any
child 16 or over who is charged with
murder, forcible rape, armed robbery,
first degree burglary or assault with in-
tent to commit one of these offenses be
treated as adult and taken out of the
jurisdiction of the juvenile court. There
is no reference made to the past record
of the child or to the strength of the evi-
dence against the child. The bill also
provides for a waiver to criminal court
of juveniles 15 years or older who are al-
leged to have committed what would be
a felony if committed by an adult. In
order to avoid waiver, it must be shown
that there are reasonable prospects for
rehabilitation and this places a heavy
burden of proof on the child, even though
the bill purports to do otherwise. Once
waived to the eriminal court, the juven-
nile court loses jurisdiction over the child
for all future delinquent acts of any kind
unless the case results in no determina-
tion of guilt in the eriminal court.

In light of the Supreme Court decision
in the case of in re Winship, the stand-
ard of proof to determine guilt in juvenile
cases was changed to require proof be-
yond a reasonable doubt. However, in
hearings to determine whether a child
is'in need of supervision, the standard of
proof is reduced to a preponderance of
the evidence. I believe that the same
standards of proof should be used in all
proceedings relating to the disposition of
a juvenile case.

The juvenile provisions of the confer-
ence bill also are unsatisfactory in the
areas of eliminating the right to demand
a jury. trial, making unclear the time
when the right to counsel attaches, elim-
ination of the provision requiring dis-
missal of petition when time limitations
as to the hearing are not met and pro-
viding for preventive detention of juve-
niles.
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In short, the provisions relating to ju-
venile offenders attempt to treat these
offenders more harshly and tend to de-
emphasize the rehabilitative aspects
upon whieh the juvenile court system is
based. I do not believe that crime will be
reduced by treating young children as
adults and subjecting them to adult pris-
ons. Therefore, the above provisions in
the bill relating to juvenile offenders
should have been eliminated.

MENTAL COMMITMENT

The conference bill provides that a
defendant who is acquitted by reason
of insanity shall be automatically com-
mitted to a mental hospital. Within 50
days of his confinement, a hearing will
be held to determine whether he is to
be released from custody. The person
confined shall have the burden of proof
and shall only be released if the court
finds by & preponderance of the evi-
dence that the person confined is entitled
to be released from custody.

This provision places a heavy burden
on any defendant who raises the ques-
tion of his sanity at the time of the
trial. The proper procedure would be to
hold a separate hearing to determine
whether a defendant acquitted by rea-
son of insanity should then be committed
to a mental hospital. It is quite unfair
to require the defendant to prove he is
sane in order to avoid commitment to
a mental hospital for an undetermined
length of time.

IMPEACHMENT OF WITNESSES

The conference bill overturns the rule
in the Distriet of Columbia established
in the case of Luck v, U.S. 348 F. 2d, 763
(D.C. Cir. 1966) which allowed the trial
judge discretion in admitting evidence
of past conviction for impeachment pur-
poses. This present rule allows the trial
judge to decide in a case where the de-
fendant takes the stand whether the
truth could best be served by allowing
the defendant to testify and limiting
impeachment by prior conviction or
whether the risk of prejudice is so great
as to require the exclusion of the convic-
tions. The conference bill would require
that the judge admit all felony convic-
tions for impeachment purposes and all
misdemeanor convictions reflecting on
honesty and veracity, if they are offered
for impeachment purposes.

I would not overrule the doctrine of
the Luck case which merely gives the
trial judge discretion.

COMMUNICATIONS WITH BAIL AGENCY

The conference bill contains a provi-
sion which permits information received
by the bail agency to be used for impeach-
ment purposes, in perjury proceedings
and in trials for offenses committed
during the period of pretrial release.
This provision would, it seems to me, un-
dermine the effectiveness of the bail
agency since defendants would be reluc-
tant to say anything that conceivably
could be used against them. The value of
this type of information appears small
since much other information is usually
available for the purpose of impeach-
ment. Thus, this provision probably will
do a great deal of harm to the bail
agency with a small benefit to be gained
in return.
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CONCLUSION

I have listed some of the provisions
of the conference bill which I find objec-
tionable and generally, while the Senate
conferees have worked long and dili-
gently to remove many of the undesir-
able features of the House bill, the con-
ference substitute still creates too many
problems to be acceptable on constitu-
tional grounds. I firmly believe that re-
pressive measures are not the solution
to the Distriet of Columbia crime prob-
lem but that what is needed are more
police and greater use of the many weap-
ons which are already available to the
courts, the police, and law enforcement
agencies and court reorganization and
criminal law changes which can be en-
acted easily.

Finally, it should be pointed out that
the black community of the District,
which represents over 70 percent of the
population, greatly fears, and distrusts
many provisions of the conference bill
on the basis of their long experience with
the police. The fact that many of the
provisions in the bill will be used only
in the District at this time tends to them
to confirm their suspicions, Police-com-
munity relations play a vital role in law
enforcement and this bill may tend
greatly to undermine whatever good re-
lations may exist at the present time.

For all the reasons I have stated, I be-
lieve the proper course is to reject the
conference report and to pass S. 4080 and
S. 4081 which have also been introduced
as amendments Nos. 776 and 777 to HR.
914. 8. 4080 contains the provisions re-
lating to court reorganization, the Dis-
trict of Columbia Bail Agency and the
interstate compact on juveniles. S. 4081
deals with criminal law changes and
eliminates preventive detention, no-
knock searches, wiretapping, and man-
datory sentences. It also makes the de-
sired changes in the juvenile provisions
and other criminal provisions. The meas-
ures will allow the District of Columbia
to have an effective crime bill without
unduly jeopardizing individual rights.
There is good reason to believe that these
bills could be expedited through the Con-
gress so that the District would have
the benefit of the enlightened provisions
contained therein.

ORDER FOR ADJOURNMENT TO
11 AM. TOMORROW

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that when the Senate
completes its business today, it stand in
adjournment until 11 o’clock tomorrow
morning.

The PRESIDING OFFICER (Mr.
Fannin). Without objection, it is so
ordered.

ORDER OF BUSINESS

Mr. MANSFIELD. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.
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The PRESIDING OFFICER (Mr.

ScEweIKER). Without objection, it is so
ordered.

Mr. MANSFIELD. Mr, President, I ask
unanimous consent that the pending
business be temporarily laid aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives by Mr. Berry, one of its read-
ing clerks, announced that the House had
agreed to the report of the committee of
conference on the disagreeing votes of the
two Houses on the amendments of the
Senate to the bill (H.R. 17619) making
appropriations for the Department of the
Interior and related agencies for the
fiscal year ending June 30, 1971, and for
other purposes; that the House receded
from its disagreement to the amendments
of the Senate numbered 6, 7, 39, 40, 57,
62, and 63 to the bill, and coneurred
therein; and that the House receded
from its disagreement to the amendments
of the Senate numbered 3, 5, 14, 25, 26,
33, 34, 38, 42, 53, 56, and 60 to the bill,
and concurred therein, severally with an
amendment, in which it requested the
concurrence of the Senate.

INTERIOR DEPARTMENT APPRO-
PRIATIONS BILL, 1971—CONFER-
ENCE REPORT

Mr. BIBLE. Mr. President, I submit
a report of the committee of conference
on the disagreeing votes of the two
Houses on the amendments of the Sen-
ate to the bill (H.R. 17619) making ap-
propriations for the Department of the
Interior and related agencies for the fis-
cal year ending June 30, 1971, and for
other purposes. I ask unanimous consent
for the present consideration of the
report.

The PRESIDING OFFICER (Mr.
ScHWEIKER) . The report will be read for
the information of the Senate.

The assistant legislative clerk read
the report.

(For conference report, see House pro-
ceedings of July 21, 1970, pages 25232—
25235, CONGRESSIONAL RECORD.)

The PRESIDING OFFICER (Mr
ScHWEIKER). Is there objection to the
present consideration of the conference
report?

There being no objection, the Senate
proceeded to consider the report.

Mr. BIBLE. Mr. President, as this bill
passed the Senate it provided for ap-
propriations totaling $2,028,397,500 for
the agencies and bureaus of the Depart-
ment of the Interior, exclusive of the
Federal Water Quality Administration,
the Bureau of Reclamation and the
power marketing agencies, and various
related agencies, including the U.S.
Forest Service and the Division of Indian
Health.

The conference committee bill pro-
vides appropriations totaling $2,028,524,-
700 for the programs and activities of
these agencies. This total is under the
budget estimates of $2,034,871,600 by
$6,346,900; over the House bill of $1,-
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801,226,700 by $227,298,000; and over the
Senate bill of $2,028,397,500 by $127,200.
The bill as passed by the Senate was
greater than the House bill by $227,170,-
800. However, the Senate considered
budget estimates amounting to $229,267,-
000 which were not considered by the
House. If these estimates are disre-
garded, the bill as it passed the Senate
was $2,096,200 under the House bill.

I ask unanimous consent to have in-
cluded in the Recorp, at the conclusion
of my remaks, a tabulation setting out
the appropriation for fiscal year 1970,
the fiscal year 1971 budget estimate, the
House allowance, the Senate allowance,
and the conference allowance for each
appropriation in the bill.

The PRESIDING OFFICER (Mr.
ScewEeIker) . Without objection, it is so
ordered.

(See exhibit 1.)

Mr, BIBLE, Mr, President, the major
changes from the Senate bill were an in-
crease of $521,500 for the Bureau of In-
dian Affairs; a reduction of $100,000 in
the amount allowed for the Bureau of
Outdoor Recreation; an increase of $1,-
150,000 for the Bureau of Mines; an in-
crease of $660,000 for the Office of Coal
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Research; an increase of $1,621,000 for
the Bureau of Sport Fisheries and
Wildlife; a reduction of $1,240,000 for
the National Park Service; an increase
of $1,576,700 for the Forest Service; a
reduction of $1,245,000 for Indian Health
Services; and a decrease of $2,000,000 for
the National Foundation on the Arts and
the Humanities. Even with this last re-
duction, the amount for the National
Foundation is very nearly twice as large
as the appropriation for last year.

When the Interior Department appro-
priation bill was before the Senate the
matter on which most time was spent
was Indian education and health. A total
of $5,339,500 was added to the commit-
tee’s recommendation by the Senate. The
House agreed to $3,226,000, or a bit more
than 62 percent of that amount. The in-
crease agreed to in conference is pri-
marily for Indian health, especially
funding additional personnel and hos-
pital supplies. The increase in the Indian
mental program and one-half of the
Senate increase for sanitation facilities
was also approved.

The appropriation approved for edu-
cation and welfare services is $24,670,000
over the amount for fiscal year 1970. The

EXHIBIT 1
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amount for Indian health is $9,756,000
greater than the appropriation for last
year.

I do think that the position of the
Senate on these items was well received
and that the Senate conferees were quite
successful in maintaining the position of
the Senate.

Mr. President, the conference, as has
been my good fortune to witness it, was
an amicable one. Each side was interested
in agreeing on a good bill that would en-
hance the development of the human and
natural resources of our country and not
simply in insisting on the allowances of
the respective Houses. I appreciate the
friendliness of the House conferees, par-
ticularly their chairman who was most
cooperative.

I pay special tribute to my distin-
guished colleagues on the other side of
the aisle, both the Senator from North
Dakota (Mr. Youwe) and the Senator
from Delaware (Mr. Boces), who were
extremely helpful throughout the course
of this particular conference. In addi-
tion, I pay tribute to the staff members
on both sides of the aisle.

I move that the conference report be
approved.
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TITLE I—DEPARTMENT OF THE INTERIOR
Public Land Management
Bureau of Land Management
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Salaries and
Land and waler conserv
Appropriation of meipts (indefinite;
(Appropriation out of the fund to liguidate con-
tract authority).

Total, Bureau of Quidoor Recreation

3,950, 000 3, 895, 00O
115, 572, 000
(15,528, 000)

119, 522, 000

3,995, 000
327, 400, 000
(30,000,000)
331, 395, 800

(30,000,000)
331, 375, 000

(30,000,000
142, 325, 000

331, 295, 000 —80,000° 188,870,000

Office of Territories

196, 400 17, 350, 000
‘f?:a‘?“’ + (387,000 (E;;ﬁngh‘i‘n
oeo) 60, 000, 000 50, 000,000

17, 380, 000
(118,000)
(381,000)

4 000

ST
+ IJDD)

" 3 3 3 =L, -

63, 308, 400
584, 355, 400

67, 350, 000
615, 245, 000

67, 130, 000
802, 185, 500

11,511,600 --187, 332, 000 +-391, 500

Footnotes at end of table,
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Conference allowance compared with—

Budget esti- Budget esti-
New budget mates of new Allowances mates of new
(obligational) (0hl|gahunal¥ f House Senate
Agency and item authority, 1970 authority, 197 Senate Conference  authority, 197 allowance allowance

(O] @ @ O] (6) Q] @) )

TITLE |—DEPARTMENT OF THE INTERIOR—Con.
Mineral Resources

Geological Survey
Surveys, i tigations, and , 990, 43106, 957, 000 $108, 057, 000 $106, 392, 000 $106, 392, 000 —3$565, 000 —3$1, 665, 000

Bureau of Mines

Conservation and development of mineral r 42, 495, 000 44,
Health and safe 27,452, 000 54,39
General administrative expenses._ 1,799, 000 1
Helium fund (authumatmn to spe
receipts). ......... e e re 24, 000, 000
Total, Bureau of Mines 95, 746, 000 : 102, 616, 000 -1, 450, 000 ,300, +1, 150, 000
Office of Coal Research
Salaries and expenses 15, 300, 000 s , 200, 17, 166, 000 -4-960, 000
Office of Oil and Gas

Salaries and expenses. 1, 085, 000 , 185, 1,181, 000 1, 181, 000 1, 181, 000 —14, 000

Total, Mineral Resources 212,121, 000 225, 518, 000 226, 754, 000 225,539, 000 227, 349, 000 +-1, 831, 000

Fish and Wildlife, Parks, and Marine Resources

,972, 45,122, 000 , 272, 46, 422, GO0 -+1, 450, 000 +1,300,000 --$1,150, 000
395, 54, 395, 000 . 395, 5;%33% a

.799, 1, 799, 000

Bu of C

Managament and investigations ?); resources ¢ 8 28, 168, 000 27,893, 000
sp

!olelgn currency prngram) : 15, 000 5 , 15, 000
Construction - A -2 =
Construction of fishing vessels___
Federal aid for commercial fisheries research and
developm
Anadromous and Great Lakes fisheries conservation__
Administration of Pribilof Islands.
Fishermen's protective fund
General administrative expenses
Limitation on administrative expenses, Fisheries loan fund._..

Total, Bureau of Commercial Fisheries
Bureau of Sport Fisheries and Wildlife

Management and investigations of resources.

able advance)..
Anadmmnus and Grant Lakes fisheries nnnservatlon.-
m and i tions of r (special

foreign w[rqncy prwam)
General administrative expenses

Total, Bureau of Sport Fisheries and Wildlife__. " 72,217, 000 A , 209, -2, 878, 000
National Park Service
Management and protection 8 y 57, 670, 000 s , 990, —31,000
Maintenance and rehabilitation of physical facilities__. 7 s 48, 500, 000 —220, 000 -
mr.'t;’uicho'n < = s INM 16, 385, 000 —626, 000 —1,324, 000
and road construction (appropriation 0
contract authority) (18,000, 000) (—10,000)

Preservation of historic properties.. = 1 6, 801, 000 8 149, 3 +129, 000
General administrative expenses , 605, 3, 580, 000 B 3 =125,

Total, National Park Service = s 132, 936, 000 134, 413, 000 —1, 051, 000 —1, 240, 000

Total, Fish and Wildlife, Parks, and Marine
Resources , 164, 243,474,000 244, 347, 000 +2, 564, 000

Office of Saline Water
Saline water conversion 25, 000, 000 29, 373, 000 28,573, 000 28,573, 000 ., 573, —800, 000
Office of Water Resources Research

Salaries and eXpenses.....co--eoeeeeemcmesecaeanas- 11,281, 000 13, 312, 000 13, 181, 000 13, 181, 000 13, 181, 000

Dffice of the Sclicitor
Salaries and expenses. 5, 904, 000 7,344, 000 6, 924, 000 7,229,000 7,074, 000

Office of the Secretary
Salaries and expenses. 10, 614, 700 11, 954, 000 353, 11,771, 000 11, 563, 000

Footnotes at end of table,
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Agency and item
m

Canfi

Budget esti-
mates of new
(obligational)

authority, 1971

3)

New budget Allowances
(ahllgatmnala

authority, 197
@)

Senate

5)

House
)

Conference
()

Budget esti-
mates of new
(obligational

authority, 197

@

Senate
allowance

House
allowance

@®

Total, new budget (obligational) authority, Depart-
ment of Interior___...—.eeeooeonennee

cmmmeeenaes 31, 067,493,100 §1,343,753,600 $I,145, 504,000 $1,332,825, 500 §1,335, 045,000

—$8,708,600 --§189,541,000 --§2,219,500

Consisting of—
Appropriations
Definite appropriations
Indefinite appropriations
Authorization to spend from public debt
receipts.
Memoranda—
Apprnpm ns to liguidate contract author-

Tni;l new budget (obligational) authority
and appropriations to liquidate contract
authority

TITLE II—RELATED AGENCIES
Department of Agriculture
Forest Service
Forest protection and utilization:
Forest land manaaarnent

Forest research______
State and pmate forestry co

1, 343, 753, 600
(983, 308, 600)
(360, 445, 000)

1, 145,504,000 1,332, 825,500 1, 335, 045, 0
(973,959,000) (972, 380,500) (974, 600, 000}
(171,545, 000) (360, 445 000) (360, 445, 000)

1, 043, 493, 100
(896, 948, 100)
(146, 545, 000)

(61,585,000)  (71,000,000) (71,000,000)  (72,860,000) (72,850, 000)

(1,129,078, 100) (1,414,753, 600) (1,216, 504, 000) (1, 405, 685, 500) (1,407, 895, 000)

-8, ?Uﬂ. 500 189,541,000 42,219,500
(—8,7 gﬁ 4641, 000; (+2, 219, 500)

(+1,850,000) (<1, 850, 000) (—10, 000)

(—6, 858, 600) (+191,391,000) (+2,209,500)

199, 567, 000
45, 066, 000
21,939, 000

222,253,000
43,922, 000
22,939, 000

199, 567, 000
45,391, 000
23,339, 000

199, 617, 000
45, 294, 000
23,939, 000

199, 617, 000
45, 501 000
23,939, 000

50, 000 +50,000
+525, 000 200, 000
+2, 000, 000 b

289,114,000 266,572,000 268,897,000 268,850,000 269,147,000

+2, 575, 000 -+250, 000 +297, 000

nequmlmn of land nati

Special acts (spmalfund indefinite)_ .- ... ___.
Cooperative range improvements (special fund,
indefinite)

(U]
(100,570,000)
80, 000

700, 000
1, 000, 000

12, 008, 000
(115,000,000)
80, 000

700, 000
1, 000, 000

15, 125,700
(115,000, 000)
80, 000

700, 000
1, 000, 000

14, 188, 000
(115,000, 000)
80, 000

700, 000
1, 000, 000

15, 467,700
(115,000, 000)

1, 000, 000

+3, 459,700 +342,000  -+1,279,700

R T A Tt
700,000 ia foacglel ool o sl Se ol

Total, new budget (obligational) authority,
Forest:Senuice. .. . . i e

290, 894, 000 280, 360, 000 285,802,700 284, 818, 000 286,394,700

-6, 034, 700 592,000 1,576,700

Federal Coal Mine Safety Board of Review

Salaries and expenses.

Commission of Fine Arts

115, 000 115, 000

Salaries and expenses

riment of Health, Education, and Welfare
Healm Services and Mental Health Administration

Indian health services
Indian health facilities_ ... .- s R UAGRa

Tn!a‘I, Health Services and Mental Health

105, 993, 000
20,952, 000

113, 217, 000
17, 950, 000

114, 692, 000
17,950, 000

118, 436, 000
19, 510, 000

-4, 769, 000
4765, 000

294, 000
++?65 000

126, 945, 000 131, 167, 000 132, 642, 000 137, 946, 000 136, 701, 000

-5, 534, 000 -4, 059, 000

Indian Claims Commission
Salaries and expenses._ ... _ . ooeciiaieane- BN o
National Capital Planning Commission
Salaries and exp "

1, 000, 00O

891, 000

—499, 000

National Foundation on the Arts and the Humanities
Salaries and expenses

Endowment for the arts___

Endowment for the humanities

Total, Nlimnal Foundation on the Arts and the

2, 660, 000
15, 090, 000

13, 560, 000

—40, 000 -2, 660, 000
—1,000,000 -+15,090,000 __
—2,650,000  -13, 560, 000

31, 310, 000

—3,690,000  <31,310, 000

Public Land Law Review Commission

Salaries and exp =

Smithsonian Institution

Salaries and expenses
Museum programs and “related  research (special
fDI’EI[ﬂ cun"enﬁ]' program)

P
Restnratron and renovation of buildings

l:ammhu rupnmn to liquidate contract

T he John F. Kennedy Center for the ?er!ormlng Arts

Salaries and expenses, National Gal!ery of

Salaries and
Center for Scholars..

Total, Smithsonian Institution

Footnotes at end of table.

29, 365, 000
2,316, 000
600, 000

36, 367, 000 34,987, 000
4,500, 000 2,500, 000

200, 000 200, 000
553.000 1, 130, 000 1, 080, 000
(.;.m:una 5 ,060) (5,200

3,581,000 000

35, 066, 000
2,500, 000

73,716, 000
750, 000

773,716 0007
750, 000

44, 187, 000 45, 913, 000 43, 233, 000 43, 182, 000 42, 818, 000




July 22, 1970

CONGRESSIONAL RECORD —SENATE

25437

New budget
(obligational
authority, 197

Agency and item
1)

Budget esti-

mates of new Allowances

Conference allowance compared with—

Budget esti-
mates of new

bligational
asthorty, 1071

LE)

Senate
)

House

) *

2 House # Senate

au(thorﬁy. 19?? e
) (8

Conference

(6 (9

TITLE II—RELATED AGENCES—Continued
Executive Office of the President

Salaries and expenses, National Council on Marine
Resources and Engineering Development

Federal Field Committee for Development Planning in
Alaska
Salaries and expenses_......-......

$263, 000

Historical and Memorial Commissions
Lewis and Clark Trail Commission

Salaries and expenses

ATaERD Ravo
Salaries and expenses

National Council on Indian Opportunity

Salaries and expenses__ T F AR

Federal Metal and Nonmetallic Mine Safety Board
of Review

Salaries and expenses

¥ 167, 000 167, 000

Tlltai new budget (nhIlgatlonal) authnni‘f. Relale:l
Agencies. . ...

483, 608, 200

496, 221, 000 464, 522,700 502, 512, 000

500, 429, 700 +4,208,700  +-35,907, 000

Consisting of —
Appropriations
Definite appropriations.
Indefinite appropriations_ -
Memoranda—
Appropriations to liquidate contract authority____
Total, new budget (obli atmnal{ authority and

appropriations to liquidate contract authority

483, 608, 200 4
(4&2 328 200; (495, 441,

(103, 870, 000)
(587, 478, 200)

502, 512, 000
(501, 732, 000
780, cm;

96,221,000 464,522,700
000) (463,742,700
780, um; (80, mug
(123,897,000, (120,200, 000)

(620,118,000)  (584,722,700) (622,712, 000)

(499, 643, 700)

(780, 000)
(120,200,000) (120, 200, 000)
(620, 629, 700)

500, 429, 700 4,208,700  +-35,907, 000

2,082, 3
(-4, 208, 700) (—E—35 907,000) (—2,082, 300)

G P e e L W N
(+511,700) (-35,907, 000) (—2,082,300)

RECAPITULATION
Grand tntal new budget (obligational) authority, all
titles

l Appropriations.
Definite appropriations___ T
Indefinite appropriations (1
2. Authorization to spend from puhlvc dehl
receipts..
Memoranda—
Appropriations to liquidate contract authority.
Grand total, new budget (obligational) au-
thority and a gw:npnahﬂ ns to liquidate con-
tract authori

1,551,101, 300
1,527,101,

i ¢ M 379, 776, 300; (1,478,749, EOCI;
47,325, 000

(1865, 455, 000)

1,610, 026, 700

1,610, 026,700
(1, 437, 1“515'100;
(172, 325, 000

1,835, 337,500 1,

1,835,337,500 1,
(1,474, 112,500y (1,
(361, 225, uuog

1,839,974, 600

300 1,839,974, 600

(361, 225, 000

(194,897,000) (191,200, 000) (193, 060, 000)

(1,716, 556, 300) (2, 034, 871, 600) (1,801, 226, 700) (2, 028, 397, 500) (2, 028, 524, 700)

(351, 225, 000)

(193, 00, 000)

835, 474,700 —4,499,900 225, 448, 000

835,474,700 —4,499,900 225,448, 000
474, 249,700) (-4 499, soo) (36, 548, 000)
- (188,900, 000)

4137, 200

+137,200
(137, 200)

(—1,847,000)  (+1,850,000)

(—6,346,900) (+227,298,000)  (4127,200)

1 Includ 000,000, S. Doc. 91— 81 May 13, 1970.

s A focts voduction of $50.000, S. Doc. ?i-af Jure 2, 1970,
¢ Incudes $188.90000, 5. Doc 3181, May I3

4 Includes $37,000, S. Doc. 91~ 81, 13, 1970

e 31 300,000, S Boc. 9181, May 13, 170.

Mr. MANSFIELD. Mr. President, will
the Senator yield?

Mr. BIBLE, I am delighted fo yield to
the distinguished Senator from Montana.

Mr. MANSFIELD, Mr. President, when
this bill passed the Senate, it included
$600,000 for magnetohydrodynamics coal
research. In addition, there was $400,000
for this purpose in the Bureau of Mines.
Will the distinguished chairman advise
me whether this amount was approved
by the conference?

Mr, BIBLE. Both items were held in
conference.

Mr. MANSFIELD. Mr. President, will
the Senator yield further?

Mr. BIBLE, I yield.

Mr. MANSFIELD. Mr. President, as I
understand it, this will permit appropri-
ate executive agencies to initiate this
research in the immediate future, even
in advance of the final report of the Elec-

tric Research Council task force which
is mapping out the long-term MHD pro-
gram. Is this correct?

alncludes $14,000, H. Doc. 91-305, Apr. 13, 1970.
7 Included in Forest Land M'Bnasement and Forest Research.
! In addition, $770,000 transferred from “Land Acquisition, National Capital Park, Parkway,

and Playgrou nd System.”"

98, Doc. 91-68, May 11, 1970,

Mr. BIBLE. It is my understanding
that it is correct.

Mr. MANSFIELD. I have one more
question. As I mentioned previously, I
think that it is very important that this
program be conducted so that funds are
used in a concentrated fashion aimed at
a pilot plant to demonstrate the feasi-
bility of this process of generating elec-
tricity. I would hope the  distinguished
chairman would agree with me.

Mr. BIBLE. I certainly do. We will fol-
low it closely. I do agree with what the
Senator said.

Mr. MANSFIELD, I thank the distin-
guished Senator.

Mr. President, I ask unanimous con-
sent to have printed in the Recorp at
this point an excerpt from the Recorp
of July 1, 1970, which reflects a colloquy
between the distinguished Senator from
Nevada (Mr. BieLE) and me.

There being no objection, the excerpt
was ordered to be printed in the REcorbp,
as follows:

Mr. MANSFIELD, Mr. President, the Interior
appropriations bill is traditionally one of the
more important money bills for Montana,

I am very pleased that this appropriation
for fiscal 1971 includes $600,000 for magneto-
hydrodynamics coal research and develop-
ment in the Office of Coal Research. I am
also informed there is $400,000 for this pur-
pose in the Bureau of Mines, While my col-
league, Senator Mercawr, and I had hoped
that amount would be larger, we recognize
the stringent budget limitations under which
we are now operating. I know you will agree
that this program, with its promise of coal
utilization, lower-cost electricity, and re-
duction in pollution, deserves larger support
as it becomes possible. And I hope you agree
that it 1s very important that this work be
begun as rapidly as possible, even In ad-
vance of the final report of the Electric Re-
search Council task force which is mapping
out the long-term MHD program. The fiscal
1971 appropriation can be put to work
right away to begin this important project,
and when the task force reports, the long-
term program can take up from there.

And I hope you agree, Mr. President, that
it is very important that this program be
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conducted so that the funds are used in a
concentrated fashion aimed at a pllot plant
to demonstrate the feasibility of this process
of generating electricity. I think 1% is appro-
priate for the Government to take the lead
in this vital program.

Mr. BrsLE. Mr. President, I agree with the
distinguished majority leader. We were very
happy to add the item. I think it is a very
worthwhile amendment.

Mr. MANSFIELD. I thank the distin-
guished Senator from Nevada.

Mr. BIBLE. Mr. President, I yield to
the Senator from North Dakota.

Mr. YOUNG of North Dakota. Mr.
President, of the several regular major
appropriation bills that have passed the
Senate thus far, this is the only one that
is under the budget and it probably will
be one of the few to pass the Senate this
year under the budget.

I believe this is due to the very fine
work of the distinguished chairman of
the committee, Mr. BisLe, the distin-
guished ranking minority member, Mr.
Boces, and Mr. Paul Eaton, one of the
ablest staff members I know; Mr. Ed-
mund King, the minority staff member
too has been very helpful through all our
consideration of this bill. I also want to
commend the chairman of the House
committee, Mrs. JuLia BUTLER HANSEN,
Representative BEn REIFeL, the ranking
minority member and their very able
staff.

Mr. President, this committee worked
long and hard on this bill and dealt fair-
ly with all the interests. In doing so they
still kept the bill under the budget which
is a real accomplishment.

I commend the distinguished Senator
from Nevada.

Mr. BIBLE, I thank the distinguished
Senator. In all these bills that move for-
ward in the Committee on Appropria-
tions we have splendid relationships with
our counterparts on the other side of the
aisle and also our staff members, Mr.
Paul Eaton on our side, and Mr. Ed King
on the other side.

Mr. MANSFIELD. Mr. President, will
the Senator yield?

Mr. BIBLE. I yield.

Mr. MANSFIELD. Mr. President, I
wish to aline myself with what the dis-
tinguished senior Senator from North
Dakota, the ranking member of the
Committee on Appropriations, has just
said, with one exception. He points out
this is the first appropriation bill re-
ported showing a figure below that which
was requested by the administration.
There wili be other bills with reference
to which that will be true. And, of course,
our work on last year’s requests netted
the Congress $1.4 billion in savings on
items that were requested for this fiscal
year.

Beginning Thursday next we will take
up the military procurement bill. The
distinguished Senator from Mississippi
(Mr. STENNIS) , the chairman of the com-
mittee handling that bill, informs me
that that measure authorizes a total that
will be $1.3 billion below the budget sum
requested by the administration.

May I point out again, just for empha-
sis, that Congress last year reduced not
the Johnson budget request but the
Nixon budget request by $6.4 billion—
Republicans and Democrats alike—and
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to say it again—we made allowance for
another $1.4 billion cut in requests cov-
ering this fiscal year.

I anticipate that the total cuts this
year will equal at least those achieved
last year by Congress. I must say I am
very proud of the part the Senate has
played in bringing about these reduc-
tions and on this score I do not look and
have never looked critically upon this
Congress or the preceding 10 Congresses
covering the last 20 years. In each of
these Congresses, major reductions were
taken from administration annual
budget requests no matter who happened
to be in the White House. So instead of
finding fault and pointing a finger at a
so-called spendthrift Congress, I wish
each Member would stand to commend
and congratulate the Senate and the
Congress for the diligence and scrutiny
exhibited when faced with the budget
not only of this President but of every
President in the past 20 years. Tradition-
ally, it is a fine record. This Congress will
continue and uphold that tradition.

Mr. HOLLAND. Mr. President, will the
Senator yield?

Mr. BIBLE. I yield.

Mr. HOLLAND. Mr. President, first, I
thank the distinguished Senator for the
able handling he has given this bill in
company with the ranking minority
Member, the Senator from Delaware (Mr.
Bocas) and particularly to congratulate
them on the fact that except for the Dis-
trict of Columbia bill, this will be the
first annual appropriation of the session
to go to the White House. I think the
Senator is entitled to congratulations on
that point, aside from the fact that it is
a conservative bill in amount and a
constructive bill in the things it has ac-
complished.

I wish to thank the Senator particu-
larly for insisting upon the inclusion of
the budget item of $1.5 million for the
purchase of lands which I believe will
complete the “Ding” Darling Wildlife
Refuge on Sanibel Island in Florida. As
the Senator knows, I have a little per-
sonal interest in that because in a former
position, as an executive of the State of
Florida, I had the privilege of helping
to see that some of the State lands which
were badly needed to initiate that project
were made available and are still almost
the heart of that project.

I want to say that not only does this
project bear a distinguished conserva-
tionist’s name but it happens to be so
peculiarly located—on salt water, brack-
ish water, and fresh water, with various
types of vegetation, on migration routes,
and adjoining a beach which is said to
be the best shelling beach on the North
American Continent by reason of the
peculiar shape of the island and the pre-
vailing winds and the offshore shallows
and bars and shallow water. I think this
will be one of the outstanding, but small,
wildlife refuges in 'our Nation.

I want the record to skhow that I think
the Senator from Nevada and his dis-
tinguished committee are entitled to a
large amount of the credit for com-
pleting and making available to the
American public and to the world this
very fine refuge, the “Ding” Darling
Wildlife Refuge on Sanibel Island, Fla.
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I thank my colleague.

Mr. BIBLE. I appreciate the senti-
ments of my distinguished colleague
from Florida. I think the amount of $1.5
million was completely justified. The
House conferees obviously thought the
same. That is why the amount is pre-
served in the bill which we are about to
send to the White House.

Mr. BOGGS. Mr. President, will the
Senator yield?

Mr,. BIBLE, 1Iyield.

Mr. BOGGS. 1 just want to join my
colleague the Senator from North Da-
kota (Mr. Youne) in expressing my ap-
preciation to the distinguished chair-
man of the subcommittee, the Senator
from Nevada (Mr. BieLE), for the out-
standing job he has done as chairman
of the subcommittee.

It has been a privilege to serve on the
subcommittee with him. He certainly has
handled the whole matter and all the
hearings and the conference in a very
businesslike and expeditious way. It has
been a great personal pleasure and privi-
lege to serve with him on the commit-
tee. I also want to join in the commen-
dation to the staff, Mr. Paul Eaton and
Mr. Edmund King, for their kind and
always helpful assistance, no matter what
the subject was.

I think it is a good bill. The senti-
ments about it have been well expressed.
I am happy we are bringing it to the
point where the conference report can be
accepted and forwarded to the White
House.

Mr. BIBLE. I appreciate the sentiments
expressed by the Senator from Delaware.
He has been a most helpful ally. This
area is completely nonpartisan, and we
always operate in that manner.

Mr. BYRD of West Virginia. Mr.
President, will the Senator yield?

Mr. BIBLE. I yield.

Mr. BYRD of West Virginia. Mr.
President, I want to associate myself
with the remarks made by Senators who
have complimented the able chairman
of the Senate Subcommittee on Appro-
priations for the Department of Interior
and Related Agencies. He is a very dili-
gent, able, and effective chairman. He
conducts a very bpleasant conference.
Those of us who have served as confer-
ees so many times know that confer-
ences can be not only boring but also
distasteful and enervating, and we dread
them; but, to the contrary, the confer-
ence on yesterday was one of the most
pleasurable conferences I have ever at-
tended. It lasted a little over an hour.
The able chairman of the conference on
our side and the able chairman of the
conferees on the House side, Mrs. JULIA
Hawnsen, are both very knowledgeable
and congenial, and, as a result, on items
of disagreement, they'and all conferees
worked together well. They and the
other conferees tried to be considerate
and understanding. So it was an agree-
able and enjoyable conference, with
everyone working together in a spirit of
cooperation and harmony.

The able Senator from Nevada has
served his State and the Nation well.

I join in the compliments also to the
staff, and particularly to Mr. Paul Eaton,
who has been most helpful to all of us.
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I thank the Chairman for yielding.
Mr. BIBLE, I thank the Senator from

West Virginia.

I, too, want to emphasize, as I did in
my opening statement, the very fine, co-
operative spirit, particularly of the
marvelous and capable and competent
Congresswoman from Washington, JULIA
BurrLer Hansen. It was a pleasure to
work on the conference with her and
other members of the conference. It is
a kind of pleasant conference to work
on. We all come out feeling better, rather
than being angry at each other. I think
that is a rewarding experience, particu-
larly in these days.

The PRESIDING OFFICER. The
question is on agreeing to the motion
of the Senator from Nevada that the
conference report be agreed to.

The motion was agreed to.

The PRESIDING OFFICER. The
clerk will now state the amendments in

disagreement.

The assistant legislative clerk read the
amendments in disagreement, as follows:

Resolved, That the House recede from its
disagreement to the amendment of the Sen-
ate numbered 3 to the aforesaid bill, and
concur therein with an amendment, as fol-
lows: In lleu of the sum proposed by sald
amendment, insert “$217,615,000".

Resolved, That the House recede in its
disagreement to the amendment of the Sen-
ate numbered 5 to the aforesald bill, and
concur therein with an amendment as fol-
lows: In lieu of the sum proposed by said
amendment, Insert “$19,885,000".

Resolved, That the House recede from lts
disagreement to the amendment of the Sen-
ate numbered 14 to the aforesaid bill, and
concur therein with an amendment, as fol-
lows: In lieu of the sum proposed by sald
amendment, insert "$96,600,000".

Resolved, That the House recede from its
disagreement to the amendment of the Sen-
ate numbered 25 to the aforesaid bill, and
concur thereln with an amendment, as fol-
lows: In lieu of the sum proposed by sald
amendment, insert *“$46,422,000".

Resolved, That the House recede from its
disagreement to the amendment of the Sen-
ate numbered 26 to the aforesald bill, and
concur therein with an amendment, as fol-
lows: In lieu of the sum proposed by sald
amendment, insert “$17,160,000".

Resolved, That the House recede from Its
disagreement to the amendment of the Sen-
ate numbered 33 to the aforesald bill, and
concur therein with an amendment, as fol-
lows: In lieu of the sum proposed by sald
amendment, insert “$56,840,000".

Resolved, That the House recede from its
disagreement to the amendment of the Sen-
ate numbered 34 to the aforesaid bill, and
concur therein with an amendment, as fol-
lows: In Heu of the sum proposed by sald
amendment, insert “$4,983,000".

Resolved, That the House recede from its
disagreement to the amendment of the Sen-
ate numbered 38 to the aforesald bill, and
concur therein with an amendment, as fol-
lows: In Meu of the sum proposed by sald
amendment, insert "$57,990,000".

Resolved, That the House recede from its
disagreement to the amendment of the Sen-
ate numbered 42 to the aforesald bill, and
concur thereln with an amendment, as fol-
lows: In leu of the sum proposed by sald
amendment, insert “$16,259,000".

Resolved, That the House recede from its
disagreement to the amendment of the Sen-
ater numbered 53 to the aforesald bill, and
concur therein with an amendment, as fol-
lows: In lieu of the first sum proposed by said
amendment, insert “$15,467,700".

CONGRESSIONAL RECORD — SENATE

Resolved, That the House recede from its
disagreement to the amendment of the Sen-
ate numbered 56 to the aforesaid bill, and
concur therein with an amendment, as fol-
lows: In lieu of the sum proposed by sald
amendment, insert “$891,000™,

Resolved, That the House recede from its
disagreement to the amendment of the Sen-
ate numbered 60 to the aforesald bill, and
concur therein with an amendment, as fol-
lows: In lieu of the sum proposed by sald
amendment, insert *$34,702,000".

Mr. BIBLE. Mr. President, I move that
the Senate concur in the amendments of
the House to the amendments of the
Senate, as stated, en bloc.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the motion of the
Senator from Nevada.

The motion was agreed to.

Mr. BIBLE. Mr. President, I yield the
floor.

Mr. MANSFIELD. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LONG. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

LIMITATIONS ON SULFUR
IMPORTS

Mr. LONG, Mr. President, on July 10,
1970, I introduced a bill (S. 4075) to pro-
vide for limitations on the importation
of sulfur, which was referred to the Com-
mittee on Finance. Since that time, the
junior Senator from Texas (Mr. TOWER)
has expressed his desire to be a cosponsor
of that bill. I, therefore, ask unanimous
consent that the name of the Senator
from Texas be added as a cosponsor of
S. 4075.

The PRESIDING OFFICER (Mr.
ScHWEIKER). Without objection, it is so
ordered.

Mr. LONG. On June 17, I called the
attention of the Senate to the critical
situation in which the U.S. sulfur in-
dustry has been put, with loss of sales,
mine shutdowns, unemployment, and the
virtual cessation of exploration for new
sulfur reserves. The legislation I have
introduced is based upon clear and com-
pelling evidence that, unless corrective
steps are taken, events are leading to-
ward the closing of other U.S. sulfur
mines and the drying up of the domestic
sources of sulfur upon which the Nation
now relies.

Mr, President, before discussing the
way in which my bill proposes to allevi-
ate this eritical situation, let me point
out how important sulfur is to our econ-
omy. It is a vital raw material for all
segments of industry and agriculture.
In elemental form or as sulfuric acid,
it enters into the production or process-
ing of fertilizers, chemiecals, titanium
and other pigments, pulp and paper,
rayon and film, iron and steel, dyestuffs,
vuleanized rubbers, insecticides, fungi-
cides, and many other products. Our
country consumes annually more than
100 pounds of sulfur for each man, wom-
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an, and child. We use twice as much
sulfur as aluminum, five times as much
as copper, eight times as much as lead
or zine, and 70 times as much as nickel.

Although vital to our economy, sulfur
represents a minute part of the cost of
most of the final products it helps to
make. For example, a $1 per-ton reduc-
tion in the price of sulfur would reduce
the cost of a ton of newsprint by only
2 cents, the cost of a ton of galvanized
steel by less than a cent, the cost of four
passenger tires by only a half cent and
the cost of a gallon of exterior paint by
only one-tenth of a cent. This same $1
per-ton reduction in the price of sulfur
would reduce the price of diammonium
phosphate, a popular fertilizer which
retails for $80 to $85 per ton, by only
39 cents.

Consequently, changes in sulfur prices
do not affect the level of sulfur consump-
tion. Nor do they affect the prices of the
end products paid by the consumer. He
neither gains nor loses from reductions
or increases in sulfur prices. As a mat-
ter of fact, although sulfur prices have
been declining, fertilizer producers re-
cently issued new price lists increasing
the prices of fertilizers.

However, fluctuations in the price of
sulfur do have a demonstrable effect on
sulfur supply. Historically, higher prices
have resulted in stepped-up exploration
efforts and the development of new
domestic sources. Lower prices, con-
versely, have retarded exploration and
development, and in time have caused
shortages.

For a great many years, our domestic
sulfur industry has taken good care of
the requirements for sulfur of U.S. in-
dustry and agriculture. In World War II
sulfur was one of the very few products
that never had fo be rationed or allo-
cated. Our domestic mines supplied U.S.
needs in full—and also a considerable
part of the needs of our allies. In the
Korean war, our domestic sulfur indus-
try again supplied a considerable part of
the needs of our allies, although it was
necessary to allocate sulfur here at home
in order to do so.

U 8. sulfur has long competed success-
fully against the sulfur mined in foreign
countries and has done so without the
help of tariffs, quotas or other govern-
ment support. Now, however, it is facing
a new and unfair kind of competition—
competition that has nothing to do with
efficiency of operation, productivity of
workers, wage rates or the other ele-
ments generally involved in foreign com-
petition. This competition is that created
by the rapidly increasing production of
large quantities of sulfur derived as a
byproduct from sour natural gas in Can-
ada and being forced into United States
and other markets. It is this pressure of
Canadian sulfur that is creating chaos
in U.S. sulfur markets and providing the
U.S. sulfur industry with the most seri-
ous threat of its three-quarter century
life,

Because the Canadian sulfur must be
removed from the natural gas to make,
the gas salable, the amount produced is
dictated not by the demand for sulfur but
by the demand for gas. Although sulfur
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recovery from sour gas is not new, never
before has it occurred as a byproduct in
such volume or has it been forced into
markets at such diminishing prices.

From the start of 1968, the first year
of the current sulfur oversupply, the
daily production rate of Canadian re-
covered sulfur has increased by nearly
75 percent. Canadian production has
tripled in the last 6 years and Canada
has surpassed the United States as the
world’s largest exporter of sulfur.

Figures provided by the Department
of Commerce show imports of Canadian
sulfur in 1969 of 929,000 tons as compared
to 655,000 tons in 1965. Production from
the Western Canadian oil and gas fields
is expected to increase from 3,700,000
tons in 1969 to 4,300,000 tons in 1970.
At the present rate, Canadian shipments
of sulfur into the United States this year
will exceed one million tons.

The large increase in the production
of Canadian sulfur, virtually all of which
js produced in the province of Alberta,
has had an impact on sulfur prices far
out of proportion to the quantity in-
volved. Canadian producers and their
brokers—in an effort to sell ever-increas-
ing amounts of sulfur in markets which
are already fully supplied—have steadily
cut prices. According to the monthly re-
ports of the Alberta Oil and Gas Con-
servation Board, the average net price
f.o.b. plant for sulfur produced in Al-
berta has declined from $33.73 per ton—
Canadian dollars—in January of lagt
year to $9.33 per ton in March of this
year This is a drop of nearly 75 per-
cent in only 14 months.

The record of what has happened to
sulfur prices in the U.S. Midwest market
illustrates the effect of this price cutting.
According to data provided to me by a
U.S. producer, there have been 10 suc-
cessive price reductions—all instigated
by Canadian producers—in this market
gince June 1968. U.S. sulfur producers,
in order to hold what business they
could, have had to meet these insist-
ently lower prices of Canadian sulfur.

I understand that the price cutting is
continuing and, with the anticipated in-
crease in production of Canadian sulfur,
the effects can be calamitous in U.S.
sulfur markets.

Already, six sulfur mines in Louisiana
and Texas have shut down, with a loss
of productive capacity of a million and
a quarter tons a year. If the plummeting
price situation could be corrected and
demand improved, three of these mines
might be reactivated. In all probability,
the others will never reopen, and we will
permanently lose the reserves of sulfur
in the ground at those locations. In ad-
dition, there are believed to be at least
six other U.S. sulfur mines which are
operating marginally at existing price
levels and which may be required to
shut down. Most of the mines still op-
erating have had to cut back. More than
1,000 jobs have already been lost in the
U.S. sulfur industry and the jobs of
thousands of other sulfur mineworkers
are in jeopardy.

In addition, our previously favorable
balance-of-payments situation with re-
spect to sulfur has been reversed. The
United States in 1969 changed from a
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net exporting nation to a net importer of
sulfur.

Even more important, in the long view,
is the curtailment of exploration for new
reserves of sulfur in the United States.
This curtailment is seriously endanger-
ing the national interest with respect to
future supplies of a vital raw material.
The U.S. Government, which does not
stockpile sulfur but depends upon domes-
tic producers’ production and inventories,
has long recognized the essential na-
ture of sulfur to the national defense
and economic well-being.

Mr. President, it seems to me that
what we have here is an important
domestic industry being threatened with
being put out of business by the unfair
competition of a foreign byproduct being
offered at extremely low prices without
regard to production cost or market de-
mand. This domestic sulfur mining in-
dustry provides employment and tax rev-
enue to my State, Louisiana, and also
to Texas. There is the possibility that—
under proper economic conditions—sul-
fur deposits may be found and developed
in other States. New Mexico and Missis-
sippi for example. In all, 25 States pro-
duce sulfur from one source or another.
The industry, moreover, has nationwide
significance for another reason—the
paramount importance to U.S. industry
and agriculture of having a large and
dependable source of sulfur production
within our borders. We must not let this
industry be destroyed by the caprice of
producers whose main concern is not sul-
fur but rather the products of which sul-
fur is a minor sideline.

I have attempted to deal with this
critical problem by the introduction of
S. 4075 to provide for limitations on the
importation of sulfur. The limitation
would be accomplished by either one of
two means: First, quantitative limits on
imports based on price levels and allow-
ing for growth in domestic consumption
or second, international arrangements or
agreements under Presidential action.

Mr. President, I ask unanimous con-
sent that the text of the bill (S. 4075)
be printed in the Recorp at this point,

There being no objection, the bill was
ordered to be printed in the Recorp, as
follows:

5. 4075
Be it enacted by the Senate and House

of Representatives of the United States of
America in Congress assembled,

Sec, 101. The Congress finds that increas-
ing imports of sulfur into the already fully
supplied United States markets have caused
grave injury to the domestic sulfur industry
and may jeopardize its very existence if per-
mitted to continue unchecked. Such imports
have caused mine closings, resulting in un-
employment to large numbers of workers; It
has also brought to a virtual halt explora-
tion for, and development of, new sulfur
reserves. Several sulfur mines are now op-
erating on a marginal basis, may be required
to be closed, Because sulfur is an essential
item, vital to the well-being of the United
States, an immediate remedy for the in-
tolerable conditions prevailing in the sulfur
industry must be provided.

Sec. 102. It 1s the policy and purpose of
this Act to provide for the regulation of com-
merce in sulfur among the several States and
with foreign nations so as to foster the main-
tenance and expansion of an economically
strong sulfur industry in the United States
and to avoid undue disruption of the markets
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for sulfur in the United States. This regula-
tion shall be accomplished by the imposition
of quantitative limitations on imports of sul-
fur in accordance with the provisions of sec-
tion 103 of this Act, or by agreement with
other governments or instrumentalities pro-
viding separately for limiting imports of sul-
fur from such nations or instrumentalities
into the United States in accordance with
the provisions of section 104 of this Act.

SEc. 103, Except as provided in sectlion 104:

(a) The total quantity of sulfur originat-
ing in any country which may be entered, or
withdrawn from warehouse, for consumption
during the calendar year beginning January
1, 1971, shall be limited to the average an-
nual quantity of sulfur originating in such
country which was entered, or withdrawn
from warehouse, for consumption during the
three calendar years 1965-1967.

(b) Beginning with the calendar year
1972, the total quantity of sulfur originating
in any country which may be entered, or
withdrawn from warehouse, for consumption
during that calendar year and during each
succeeding calendar year shall be increased
or decreased In amounts proportionate to in-
creases or decreases in domestic consumption
of sulfur, as determined in accordance with
this subsection. Increases or decreases in
domestic consumption of sulfur shall be
determined by comparing the domestic con-
sumption of sulfur during the preceding
calendar year with the average domestic con-
sumption thereof during the two calendar
years immediately preceding such calendar
year.

(e) All determinations required by this
section shall be made by the Secretary of
Commerce and shall be published in the
Federal Register not later than December
31 of the year preceding that for which a
limitation on sulfur imports is established
Determinations of consumption for a then
current year may represent the Secretary's
best estimate.

Sec. 104, The President 1s authorlzed to
enter into international arrangements or
agreements with forelgn governments or
instrumentalities separately regulating the
quantities of all sulfur originating in such
nations or instrumentalities which may be
entered, or withdrawn from warehouse, for
consumption. The provisions of each such
arrangement or agreement entered into
hereunder shall substantially carry out and
implement the declared purposes and find-
ings of this Act and assure the avoidance
of undue disruption of the markets for sul-
fur in the United States. The President shall
make such arrangements or agreements ef-
fective by proclamation, and 1s authorized
to issue regulations necessary to carry out
the terms thereof. The tota! quantity of
sulfur which may be entered, or withdrawn
from warehouse, for consumption from any
country which has entered into such an ar-
rangement or agreement hereunder shall not
be subject to the provisions of section 163
while such agreement is in force and effect.

Mr. LONG. Mr. President, this bill rec-
ognizes the grave injury that has been
done to the U.S. sulfur industry by the
effect of under-priced, byproduct sulfur
moving into domestic markets from for-
eign sources. In its three-quarter cen-
tury of production in this country, the
U.S. sulfur mining industry has never
had Government assistance in the regu-
lation of sulfur imports. It has been able
to operate productively despite a veri-
table jungle of restrictions which it en-
counters in world markets outside of
North America., More than 25 countries
impose tariffs on U.S. sulfur, some of
which merely restriect imports, such as
the proposed act would do, or are im-
posed as revenue-raising agents. Other
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foreign restrictions are so high that they
constitute a complete embargo against
U.S. sulfur. In addition to tariffs, foreign
trade barriers encountered by U.S. sulfur
include blockade by tariff, embargo on
sulfur, discriminatory tariff, restrictive
import licensing, and onerous deposit
bond requirements. If, in the home mar-
ket, U.S. sulfur companies are damaged
by unfair competition to the extent that
they cannot compete, we may well see
the demise of the U.S. sulfur mining in-
dustry.

I have offered my bill in the hope that,
given assistance, the U.S. sulfur mining
industry will be able to continue to con-
tribute to the Nation a vital raw material
in a sound economic environment.

Mr. President, I suggest the absence of
a guorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD of West Virginia. Mr,
President, I ask unanimous consent that
the order for the quorum call be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

DISTRICT OF COLUMBIA COURT
REFORM AND CRIMINAL PROCE-
DURE ACT OF 1970—CONFERENCE
REPORT

Mr. BYRD of West Virginia. Mr.
President, I ask unanimous consent that
the Senate resume the consideration of
the unfinished business.

The PRESIDING OFFICER  (Mr.
ScaweIiker). Without objection, the
Chair lays before the Senate the un-
finished business, which will be stated.

The unfinished business was stated as
follows:

The report of the committee of conference
on the disagreeing votes of the two Houses
on the amendment of the Senate to the
amendment of the House to the text of the
bill (S.2601) to reorganize the courts of the
District of Columbia, and for other purposes.

The Senate resumed the consideration
of the conference report.

Mr. ERVIN. Mr. President, on yester-
day I inserted in the Recorp a number of
letters and telegrams contending that
the District of Columbia crime bill con-
ference report is contrary to basic
American principles.

The Nashville Tennessean of July 18,
1970, published an editorial, entitled
“Crime Bill Full of Danger.” The edito-
rial reads in part:

Some features of President Nixon's crime
bill now being considered by Congress would
strike at basic constitutional guarantees and
should be rejected.

Perhaps the most dangerous recommenda-
tion is one that would permit police in some
instances to enter homes without first knock-
ing at the door or identifying themselves,

This measure is proposed for effectiveness
in the District of Columbia only, but it is
being advanced as a model law, possibly to
be extended to the rest of the country at a
later date.

If there were any valid reason for singling
out the District of Columbia for the initia-
tion of this oppressive law, it has not been

made clear what it is. Certainly there is no
justification for believing the nation should
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begin to give up its constitutional protections
for the purpose of providing short cuts to
law enforcement.

I will omit a compliment it pays to me,
and I will continue:

It is too early to tell whether Senator Ervin
can turn the tide against this unwise bill.
But he deserves the gratitude of those who
believe it is still possible to have effective
law enforcement in the U.S. without chipping
away at the basic principles on which the
nation was founded.

I have a letter from Mr. D. A. Smith
of the Department of History of Yale
University, addressed to me, and reading
in part as follows:

I want to tell you how fervently I hope
your opposition to the “no-knock” preven-
tive-detention antli-crime bill succeeds. The
clvil liberties which it invades were won after
centuries of struggle against arbitrary power,
both in Britain and America. To sacrifice
them on the altar of “law and order” is a
travesty of what law and order ought to
mean.

Please accept by heartfelt thanks and best
wishes.

Yours sincerely,
D. A. SMITH.

I have a telegram from Mr. Joseph T.
Byrne, of Philadelphia, addressed to me,
reading as follows:

Re: Anticrime legislation. I strongly im-
plore you and all Senate Members not to vote
for this legislation. More positive results may
be found in the recommendation of the Com-
mission on the Causes and Prevention of
Crime chaired by Dr. Milton Eisenhower.
Letter to follow.

Sincerely,
JosepH T. BYRNE.

I have received a telegram from the
president and executive secretary of the
board of directors of the American Civil
Liberties Union, of Tennessee, addressed
to me, reading as follows:

The board of directors of the American
Civil Liberties Union of Tennessee strongly
urge that you oppose and vote against the
District of Columbia Crime bill, 8. 2601. This
bill incorporates extended police wiretapping,
no-knock policy entry, and preventive de-
tention. All severe and intolerable infringe-
ments on individusal freedom.

JOHN CLEVELAND,
President.
Mrs. R. W. CHILDERS,
Ezecutive Secretary.

I have received a telegram from the
executive director of the Wisconsin Civil
Liberties Union, of Milwaukee, Wis., ad-
dressed to me, reading in part as follows:

We strongly support your efforts to de-
feat conference commitee report on Dis-
trict crime bill, especially preventive de-
tention.

EpwaARD M. McMaNTUSs,
Ezecutive Director, Wisconsin Civil
Liberties Union.

I have received a letter from Prof.
Albert J. Rosenthal, professor of law at
Columbia University addressed to me,
reading as follows:

I should like to congratulate you for your
valiant efforts in opposing the preventive de-
tention and “no-knock" provisions of the
District of Columbia Crime Bill.

As a student of constitutional law I believe
that both are of doubtful constitutionality.
At least as important, however, is the fact
that, whether constitutional or not, these
provisions are unfalr, cruel and completely
out of place in a democratic nation.
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There is much that needs to be done to re-
duce crime, both in the District of Columbia
and in the nation at large. Such constructive
measures as the court reorganization plan are
urgently needed. What we do not need, how-
ever, are intrusions upon the civil liberties
of the citizens, which in the view of most ex-
perts won't even contribute materially to a
solution of the crime problem.

I would add to what Professor Rosen-
thal says that attempting to solve the
crime problem through the agency of
preventive detention is about as wise and
practical as attempting to empty the At-
lantic Ocean with a quart cup.

Mr. President, last Friday I delivered
a speech in the Senate in which I read
various provisions of the Constitution.
I read the provision in article ITI which
says that all crimes, except charges of
impeachment, shall be tried by jury. I
read the provisions of the Bill of Rights
which declare that unreasonable
searches and seizures shall be prohibited
and a search warrant can issue only on
probable cause. I would say inferentially
that probable cause is something that ex-
ists at the moment and does not exist
sometime in the future, as the no-knock
provision of this bill provides.

I also read the fifth amendment which
provides that no person can be required
to answer for a capital or otherwise in-
famous crime except upon an indictment
by a grand jury.

I also read the provision of the Con-
stitution which declares, in section 6, that
in all criminal prosecutions, the accused
is entitled to a speedy trial by jury.

I also read the provisions of the fifth
amendment which provides that no per-
son shall be compelled to be a witness
against himself in any ecriminal prosecu-
tion.

I also read the due process clause and
gave its interpretation, as it has been
interpreted by the Supreme Court.

So I was somewhat surprised to find in
the Recorp this morning the statement
by the able and distinguished senior
Senator from Maryland, in a speech he
delivered, that:

The clear implication of Senator Ervin's

remarks was that the provisions on pages
142, 143, 154, and 155 of the conference re-

port constitutes a clear departure from prec-
edent and right thinking.

I did not imply that. I charged that to
be true. But the thing that I was rather
intrigued about was the next statement
of the distinguished Senator from Mary-
land. He said:

Such, of course, is fiction.

I do not know what the Senator from
Maryland meant when he said that
what I had said was fiction. I had been
reading the Constitution of the United
States. I hope the Senator was not re-
ferring to the Constitution of the United
States as being fiction. I would dislike to
believe that any Senator regards the
Constitution of the United States as fic-
tion, even if he advocates the passage
of a bill that provides that notwith-
standing the declaration of the Constitu-
tion of the United States that no person
shall be held to answer for any capital
or infamous crime, exeept upon an in-

dictment of a grand jury, that a person
can be tried for an infamous crime and
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sentenced to infamous punishment with-
out ever being indicted by a grand jury.

Let us see whether what I was talking
about is fiction. I invite the attention of
Senators to the provisions of this bill
which appear on page 142, Subsection
(a) of section 201 reads:

Sec. 201. (a) Section 807 of the Act en-
titled “An Act to establish a code of law for
the District of Columbia”, approved March
3, 1901 (D.C. Code, sec. 22-104), is amended
to read as follows:

“Sec. 907. (a) If any person—

“(1) is convicted of a criminal offense
(other than a non-moving traffic offense) un-
der a law applicable exclusively to the Dis-
trict of Columbia, and

“(2) was previously convicted of & criminal
offense under any law of the United States or
of a State or territory of the United States
which offense, at the time of the conviction
referred to in paragraph (1), is the same as,
constitutes, or necessarily includes, the of-
fense referred to in that paragraph.
such person may be sentenced to pay a fine
in an amount not more than one and one-
half times the maximum fine prescribed for
the conviction referred to in paragraph (1)
and sentenced to Imprisonment for & term
not more than one and one-half times the
maximum term of imprisonment prescribed
for that conviction.

This provision says that if a man is
convicted of a criminal offense under law
applicable exclusively to the District of
Columbia, and was previously convicted
of a similar criminal offense under the
laws of the United States, or any State
or territory, he can be punished by im-
prisonment for 114 times the maximum
term of imprisonment prescribed for the
offense.

Under Federal law, a misdemeanor
cannot be punished by imprisonment for
more than 1 year. Under Federal law, a
man cannot be tried for a crime punish-
able by more than 1 year in prison un-
less he is indicted by a grand jury.

This first provision of the section pro-
vides that where an accused is convicted
of a simple misdemeanor punishable
by imprisonment for not to exceed 1
year, and he had a prior conviction for
a similar misdemeanor in the District,
he would be liable to a punishment of
one and a half years imprisonment.

The second provision of this section
says:

If such person was previously convicted
more than once of an offense described In
paragraph (2), he may be sentenced to pay
a fine in an amount not more than three
times the maximum fine preseribed for the
conviction referred to in paragraph (1) and
sentenced to imprisonment for a term not
more than three times the maximum term
of imprisonment prescribed for that convic-
tion.

This provides that if a man has com-
mitted two previous offenses of the char-
acter described in subsection (a) of sec-
tion 201, he can be sentenced to three
times the imprisonment which would be
authorized for one conviction, and that
would make many cases, under the Code,
subject to a punishment in excess of 1
year. If an accused commits a mis-
demeanor punishable by 1 year's im-
prisonment after two previous convic-
tions for misdemeanors he would be con-
verted into a felon and be subject to 3
years' imprisonment.
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Then it has another provision which
says:

No conviction with respect to which a
person has been pardoned on the ground of
innocence shall be taken into account in
applying this section.

This is another one of the curiosities in
this bill. This provision says by impli-
cation that if a man has been pardoned
for a prior offense on any ground other
than the fact that he was innocent of
such crime his prior offense will be
taken into consideration in determining
his punishment. That is a flat violation
of the provisions of the Constitution deal-
ing with the pardoning power of the
President and, some provisions of State
constitutions dealing with the pardoning
power of Governors. This is so because
a pardon wipes out all future conse-
quences of the crime for which the man
is pardoned; notwithstanding this fact,
the District of Columbia crime confer-
ence report says that unless the pardon
is granted on the ground that a man was
wholly innocent of the crime for which
he was convicted, it will count that
crime in determining his punishment
despite the decisions of the courts hold-
ing that a pardon annuls all the future
consequences of the crime. The Supreme
Court so held in respect to a presidential
pardon in the Klein case.

The third subsection (b) provides:

“{b) This sectlon shall not apply in the
event of conflict with any other provision
of law which provides an increased penalty
for a specific offense by reason of a prior
conviction of the same or any other offense.”

(b) Such Act is amended by adding after
section 907 the following new section:

“Sec. 90TA. (a) (If—

*(1) any person (A) is convicted in the
District of Columbia of a felony, and (B)
before the commission of such felony, was
convicted of at least two felonies; and

“(2) the court is of the opinion that the
history and character of such person and the
nature and circumstances of his criminal
conduct indicate that extended incarceration
or lifetime supervision, or both, will best
serve the public intent,
the court may, in lieu of any sentence other-
wise authorized for the felony referred to in
clause (A) of paragraph (1), impose such
greater sentence as it deems necessary, in-
cluding imprisonment for the natural life
of such person.

Thus, the various subsections of section
201 of the District of Columbia crime
conference report provide for increased
punishment for habitual criminals. Un-
der it the increase in one category is to
the maximum imprisonment for a sec-
ond conviction an additional 50 percent
of the original authorized punishment;
and, in a second category an accused who
had a conviction of two prior convictions,
would be subject to as much as three
times the original punishment prescribed
for the offense on a conviction for a third
offense.

Another provision stipulates that if
one is convicted of a felony and at the
time of his conviction has been pre-
viously convicted of two other felonies, he
can be imprisoned for life under this con-
ference report.

The section which undertakes to im-
plement these provisions of the bill is
section 23-111. It says:
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§ 23-111. Proceedings to establish previous
convictions

(a) (1) No person who stands convicted
of an offense under the laws of the District
of Columblia shall be sentenced to increased
punishment by reason of one or more pre-
vious convictions, unless prior to trlal or
before entry of a plea of guilty, the United
States attorney or the Corporation Counsel,
as the case may be, files an information with
the clerk of the court, and serves a copy
of such information on the person or coun-
sel for the person, stating in writing the
previous convictions to be relied upon. Jpon
a showing by the Government that facts
regarding previous convictions could not
with due diligence be obtained prior to
trial or before entry of a plea of guilty, the
court may postpone the trial or the taking
of the plea of guilty for a reasonable period
for the purpose of obtalning such facts.
Clerical mistakes in the information may
be amended at any time prior to the pro-
nouncement of sentence.

(2) An information may not be filed un-
der this sectlon if the Increased punish-
ment which may be imposed is imprison-
ment for a term In excess of three years,
unless the person either walved or was af-
forded prosecution by indictment for the
offense for which such Increased punish-
ment may be imposed.

There are some curiosities in section
23-111 which are designed to implement
Sec. 201. In the first place, it says that
the question of prior conviction can be
raised by an information, even in cases
where punishment will run as much as 3
years. That is a clear violation of the
provision of the Constitution which de-
clares that no man can be tried or pun-
ished for an infamous offense except
upon indictment by a grand jury. Fur-
thermore, it seems to provide for the cor-
rection of the charge when made by an
indictment, despite the rulings that an
indictment cannot be corrected without
the consent of the grand jury which re-
turned it.

This provision in subsection (b) of sec-
tion 23-111 relates to a conviction for a
new offense—an offense one has just been
tried for and been convicted of. It says:

If the prosecutor files an information un-
der this section, the court shall, after con=-
viction but before pronouncement of sen-
tence, inquire of the person with respect to
whom the Information was filed whether he
affirms or denies that he has been previocusly
convicted as alleged in the information, and
shall inform him that any challenge to a
previous conviction which is not made before
sentence s imposed may not thereafter be
raised to attack the sentence.

In other words, after the accused has
been convicted the prosecution serves an
information on him charging that he
has been previously convicted of otfher
crimes, and in calling upon him to plead
to the information, the court informs
him that he must set out anything that
invalidates his previous conviction be-
fore the sentence.

Then it proceeds in subsection (¢) (1) :

If the person denies any allegation of the
information of previous conviction—

Senators will notice that it says “denies
any allegation.” This is the information
setting out previous convictions and it
necessarily sets out that this is the man
who was previously convicted.

I continue to read:

(c) (1) If the person denies any allegation
of the information of previous conviction, or
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claims that any conviction alleged is invalid,
he shall file a written response to the in-
formation.

I submit that this violates the provi-
sion of the Constitution which declares
that a man cannot be compelled to be a
witness against himself in any eriminal
case. This provision makes him a witness
against himself because it further stipu-
lates, in substance, that unless he denies
the allegations of the information about
his having been previously convicted,
they shall be taken as proved. In other
words, he cannot stand mute. He can-
not plead not guilty. But if he does not
deny them, then his denial is to be taken
as a confession on his part that he is
guilty of the previous convictions.

Now mark this: The Senator from
Maryland says that I was mistaken when
I said that this provision places the bur-
den of proof on the accused to show that
he is not the man involved in the previous
convictions or that the previous convic-
tions were invalid.

Section (c) (1) reads further:

If the person denies any allegation of the
information of previous conviction, or claims
that any conviction alleged is invalid, he
shall file a written response to the infor-
mation. A copy of the response shall be served
upon the prosecutor. The court shall hold a
hearing to determine any issues raised by
the response which would except the person
from increased punishment,

One of the things that would except
the accused from increased punishment
would be that no such previous convic-
tions were ever suffered by anyone. An-

other would be that the accused was not
the man previously convicted. And if the
previous conviction were invalid, he
wotuld have to set out in his response the
facts showing it to be unconstitutional
or invalid.

The court must hold a hearing to de-
termine where the accused is subject to
increased punishment. The Conference
Report provides that the hearing shall be
by the court without a jury and either
party may introduce evidence.

That is the hearing upon a charge that
the accused has been convicted of previ-
ous offenses. And it is a hearing that
might result in the accused being sent
to prison, for life if he has been con-
victed of a felony, and has a record of
two previous felony convictions.

In other cases, he could be sent to pris-
on for far in excess of 1 year's im-
prisonment. The report authorizes up to
3 years’ imprisonment in cases where the
accused has not been indicted by a grand
jury. It stipulates that the trial of the
prior offense allegations shall be by a
judge without a jury.

Mind you, Mr. President, that is a pro-
vision under which a man could be sen-
tenced to life imprisonment on a trial by
a judge without a jury. And this is a
criminal case—not a civil proceeding.

When a man is charged as an habitual
offender, he is not being tried a second
time for his original crimes of which he
has been previously convicted. He is be-
ing tried for a new crime whose punish-
ment is increased because he has been
previously convicted.

I inserted in the Recorp on Thursday
opinions and citations of cases—some-
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where in the neighborhood of 25 State
cases—which had provisions guarantee-
ing the right to trial by jury in criminal
cases. Those cases hold that the question
of whether previous offenses had been
committed and whether the present ac-
cused was the person who committed
those previous offenses were questions of
fact for a jury.

Furthermore, those cases hold that
those facts had to be proved beyond a
reasonable doubt by the testimony. But
when the able and distinguished Senator
from Maryland replied to what I had
said, he said that I was just speaking
fietion. If the Senator will read the cases
that I had printed in the Recorb, he will
find that there is no fiction in what I
said. He cannot contend that any provi-
sions of the Constitution of the United
States are fiction.

The Senator said T was mistaken when
I said that the report put the burden
of proof on the accused in violation of
the due process clause.

Here is what the report says on that
point—subsection (c), subdivision (1) of
section 23-111:

If the person—

That is the accused—
denies any allegation of the information of
previous conviction, or claims that any con-
viction alleged is invalid, he shall file a writ-
ten response to the information.

I have also read the provision which
stipulates that the hearing on the issues
raised by the response to the information
will be held by a judge without a jury.

The Senator from Maryland said I was
mistaken when I said that the burden
of proof was placed upon the accused.

Subsection (¢) of section 23-111 states
in words as plain as are to be found in
the English language that if the person
denies any allegation of the information
of previous convictions, or claims that
any conviction alleged is invalid, he shall
file a written response to the information.

Then it says:

The court shall hold a hearing to deter-
mine any issues raised by the response which
would except the person from Increased
punishment.

Manifestly, if the response said that no
such previous crimes were ever com-
mitted by anyone or that if they were
committed, they were not committed by
the accused, it would raise those issues.
If it said the previous convictions were
unconstitutional or invalid, it would
raise another issue. All these issues would
be issues of fact.

Subsection (1) of subsection (e) of
section 23-111 states:

Except as otherwise provided in paragraph
(2) of this subsection, the prosecuting au-
thority shall have the burden of proof beyond
a reasonable doubt on any issue of fact.

Now, mind you, Mr. President, that
states “except as otherwise provided in
paragraph (2)” the burden is on the
prosecuting attorney. What does para-
graph (2) state? It states:

A person claiming that a conviction alleged
in the information was obtained in violation
of the Constitution of the United States
shall set forth his claim, and the factual
basis therefor, with particularity in response
to the information.
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The preceding paragraph had already
stated, in substance, that he must set
forth that the previous offenses had not
been committed or that he had not been
convicted of them, or that the previous
conviction was invalid. This section
states:

The person shall have the burden of proof

by a preponderance of the evidence on any
issue of fact—

Any issue of fact—what this clearly
states as an exception to paragraph (1)
or subsection (1) is that the burden of
proof is on the accused in respect to any
issue of fact. If this is not an exception
to the paragraph (1), it is a flat con-
tradiction of paragraph (1) and con-
trols because it is the last legislative pro-
vision on the subject.

One of the issues of fact would be
denial of previous convictions: another
would be denial of the identity of the
accused as the person previously con-
victed; and the third would be any fact
or circumstance which invalidated the
previous conviction if the accused had
been previously convicted. So we have a
contradiction. I do not think it is a con-
tradiction because it is stated in para-
graph 1 that:

Except as otherwise provided in paragraph
(2) of this subsection, the prosecuting at-
torney shall have the burden of proof beyond
a reasonable doubt on any issue of fact.

But paragraph (2) states that the bur-
den of proof shall be on the accused, so
that comes within the exception of para-
graph (1) and the burden is placed upon
the accused to show what is, in effect,
his innocence of being a habitual of-
fender and he has to show that he is not
a habitual offender by the greater weight
of the evidence.

I say that this states what is means
when it states in paragraph (1) that the
burden is on the prosecution, except as
otherwise provided in paragraph (2):
and when paragraph (2) states that the
burden of proof is on the defendant, that
that is in harmony with paragraph (1) :
but if it is a mere contradiction this
shows how careless this act was drawn.
Its drafters paid no more attention to
its words than they did to the Constitu-
tion when they drafted it.

This act is sought to be imposed on
the people of the District of Columbia
against their will. T have received peti-
tions from over 6,000 people of the Dis-
trict of Columbia opposing the proposal
that the Senate approve the conference
report. I hold them in my hand.

The Senator from North Carolina as-
serts that the Constitution of the United
States is not fietion. It is not fiction that
the Constitution provides in the fourth
amendment:

The right of the people to be secure in
their persons, houses, papers, and effects,
against unreasonable searches and seizures,
shall not be violated, and no Warrants shall
issue, but upon probable cause, supported
by Oath or affirmation, and particularly de-
scribing the place to be searched, and the
persons or things to be seized.

I assert that a search warrant cannot
issue, a no-knock warrant cannot issue,
except upon probable cause, and probable
cause consists of facts and circumstances
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existing at the moment the officer makes
an affirmation or oath to get a search
warrant. A search warrant cannot issue
on the basis of a prophecy of what will
exist at some time in the future when
the officer undertakes to serve the war-
rant. Yet that is exactly what the no-
knock provision of this statute provides.

The proposal states that the officer
must set out facts showing that at the
later time when he arrives at the door to
serve the search warrant certain condi-
tions are likely to be existing. How can
a man know what is likely to be existing
in the future?

I have served in the Senate for a long
time and I have been watching Senators
for a long time. I am well acquainted with
the political philosophies of most Sen-
ators. This bill states a search warrant
can be issued on the prophecy of an of-
ficer as to what is to happen in the fu-
ture. It states a man can be preventively
detained on the prophecy of a judge of
what the man is going to do in the future.

As well as I know the Senators, I would
not undertake to prophesy how any Sen-
ator is going to act in the future. I would
not even undertake to prophesy how Sen-
ators are going to vote on this conference
report. There are many peculiarities in
the conduct of Senators. In saying this I
mean nothing personal. When we were
having a hearing before the Subcommit-
tee on Constitutional Rights on preven-
tive detention proposals, the executive
officer of the Washington bureau—if that
is the correct term—of the American
Civil Liberties Union said:

You cannot exactly pin men down by
labels.

Take the Senator from Maryland (Mr.
TypiNgs). He is in favor of preventive
detention, and he is said to be a liberal.
The Senator from North Carolina is
against preventive detention, and he is
said to be a conservative. So I do not
think anyone can predict how Senators
are going to act. And I do not think
judges can predict how people are going
to act in the future. I do not think any
officer can prophesy at the time he ap-
plies for a search warrant, which may
be served hours later and miles away,
what is going to happen inside the house
after he gets there.

If he had been required to make such
predictions as the report requires judges
and officers to make, old Jeremiah would
have had to go out of business. Law en-
forcement procedures ought not to re-
quire prophesying.

The truth is the provisions of this bill
which authorize the issuance of no-knock
search warrants upon the affidavit of an
officer as to things which are going to
happen in the future when he attempts
to execute the search warrant is nothing
in the world except an effort to nullify
and render ineffective the fourth amend-
ment which states:

The right of the people to be secure in

their persons, houses, papers, and eflects,
against unreasonable searches and seizures,
shall not be violated, and no Warrants shall
issue, but upon probable cause, supported
by Oath or affirmation, and particularly de-
scribing the place to be searched and the
persons or things to be seized.
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The fourth amendment is clearly vio-
lated when an officer of the law breaks
down a door to gain entrance to a build-
ing without any notice to its occupants.

Such action is unreasonable. It is an
unreasonable search. Human beings are
mysterious beings.

I have told this story before on the
floor of the Senate. It appears in a book
by Marquis James. Archibald, a cock-
roach, lived in a house inhabited by hu-
man beings. When the human occupants
of the house had retired for the night,
Archie would go into the study, and get
on top of the typewriter and dive down on
the typewriter keys and write his ob-
servations about human beings. On one
occasion he wrote this story. He said that
during the afternoon the master of the
house was coming home and saw a raven-
ous wolf seize a little lamb and attempt
to devour it to satisfy his hunger. The
master was so infuriated by the cruelty
of the wolf that he slew the wolf and
picked up the little lamb and carried it
genfly home in his bosom. When he got
home he slew the little lamb, cooked it,
and ate it for supper. Having had a good
meal of lamb’s meat, he sat down before
the fire to meditate upon the universe.
While he was meditating upon the uni-
verse, he happened to think of how cruel
hungry wolves are to lambs and broke
down and wept.

Senators speak much about the free-
doms of Americans. They boast that
every American’s home is his castle.
They are rightly much incensed by
burglars who enter the homes of Amer-
can citizens without notice to them and
against their will. Despite this, Senators
arise on the floor of the Senate and ad-
vocate a law to make it legal in the United
States of America, in the year of our
Lord 1970, for officers of the law to enter
dwelling houses of residents of the Dis-
trict of Columbia in exactly the same
manner that burglars enter those dwell-
ings. They remind me of the man who sat
down, after having his supper of lamb’s
meat, and wept on account of the cruelty
of wolves to lambs.

We are going to continue to make it
illegal for burglars to break into people’s
houses in the nighttime without their
consent and without notice, but we are
going to make it legal for officers of the
law to emulate the example of burglars
and break into people’s houses without
their consent and without advance notice
to them.

What is a poor occupant to do when
he hears someone breaking into his
house in the middle of the night? Is he
going to wait to determine whether it
is an officer of the law or a burglar? I
fear not. He is going to be tempted to
make & natural human response against
the unwarranted intrusion into his house.

Liast Thursday I read the concurring
opinion of Justice Jackson in a case
which arose here in the District of
Columbia. In that case officers of the law
suspected that certain men who lived in
a boardinghouse in the District were
operating a lottery. So they went to this
house one night and they wanted to sur-
prise the men.. The roominghouse was
operated by a woman. They pried open
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the window of that woman’s bedroom to
enter the house to catch the people that
they suspected were running a lottery.
They caught the men and they did get
some evidence indicating that they were
running a lottery.

When the case was tried, a motion was
made to suppress the evidence on the
ground that the officers of the law had
entered the house in violation of the
fourth amendment. The Supreme Court
sustained the point. Justice Jackson
wrote a concurring opinion stating that
when officers of the law engage in con-
duct like that, they bring the enforce-
ment of the law into contempt. He also
expressed the opinion, by way of dicta, to
the effect that if the woman had shot
the plainclothes officer when she saw
him prizing up the window of her bed-
room to come into her house, her act
would not have been punishable because
it would have been justifiable homicide.
Then he stated that officers of the law
should acquaint the occupants of houses
of their presence and purpose before en-
tering a house for their own protection.
He said if the officer of the law on that
occasion had noticed the woman drawing
a gun to shoot him, he might have been
tempted to shoot her. Justice Jackson
added that if the officer had done so he—
that is, Justice Jackson—would have dis-
liked to have had the responsibility of
persuading the jury that that officer was
not guilty of murder.

Why should the Congress pass a bill to
encourage officers of the law to break into
dwelling houses in the nighttime, with-
out acquainting the cccupants of the
houses of their presence and their pur-
pose? Why should the Congress do that?
Would it not be better for a few narcotic
peddlers or a few narcotic addicts or a
few criminals to escape justice than to
destroy the proud boast of the American
law that every man’s home is his castle?

Moreover, by passing a law of this na-
ture, Congress would place officers of the
law in jeopardy. They would be in dan-
ger of being killed by occupants of houses
when they undertook to invade the
homes of those occupants without iden-
tifying themselves as officers of the law.
If fired upon, officers would be tempted
to reply in kind. By the passage of a law
like that embodied in the conference re-
port, Congress would encourage homi-
cides. It would place officers of the law
in constant jeopardy of their lives.

I shall not dwell on the other pro-
visions of the bill. I reiterate, however,
that I placed in the Recorp last Thurs-
day citations and opinions and decisions
of State courts, which declare that when
a person is charged with being a habitual
eriminal because of his convictions upon
previous criminal charges, he had a right
to have a trial by jury on the question
of whether there were such prior con-
vietions and whether he was the man
who was convicted on those prior occa-
sions, and that the burden was on the
prosecution to satisfy the jury beyond a
reasonable doubt from the testimony
that the facts on those issues were ad-
verse to the accused.

Why should Congress pass laws in the
name of law and order which violate
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fundamental principles of our Constitu-
tion, freedoms which were purchased for
us at a great cost in blood? The Ameri-
can Revolution was fought in large part
because officers of the Crown used gen-
eral warrants as no-knock warrants for
invading the homes of the people of
Boston.

John Adams attributed the birth of the
American Republic to the eloquence of
James Otis in opposing such tyrannies
upon the American people, He said the
eloquence of James Otis in resisting those
no-knoek provisions that the officers of
the Crown were imposing upon the peo-
ple of Boston breathed the breath of life
into the nostrils of the 13 Colonies and
that in consequence the child independ-
ence was born.

We rebelled against England because
its Government imposed no-knock laws
upon our people. Many of our people
fled from France because they abhorred
preventive detention in the Bastille. De-
spite these things, the Senate is being
asked in the year 1970, that it establish
no-knock laws and abolish the principle
that every man’s home is his castle; yea,
more, that the United States actually
make it legal for an officer of the law to
invade the home of a private citizen just
as burglars invade those homes, and
that, in addition to that, we establish a
system like that which provoked the
French people into destroying the Bas-
tille, a place which was used by the
French Government as a place for pre-
ventively detaining persons in France
who offended the government.

I have said—and I have had no one
point out a single syllable in this bill
which shows me to be incorrect in my
interpretation—that there is nothing in
this bill which provides that any man
who is preventively detained is going to
be released from preventive detention
after 60 days’ imprisonment.

All this bill says on that subject is
that upon the expiration of 60 days, un-
less his trial is in progress, the accused
will be restored to his status at the time
of his arrest and have a judicial officer
pass upon the conditions once again
whether he is to be released.

Page 194 says this—and this is the
only thing it says about what happens to
a man after 60 days of preventive
detention:

“Such person—

That is, the person who has been pre-
ventively detained—

(2) Such person shall be treated in ac-
cordance with section 23-1321—

(A) upon the expiration of sixty calendar
days.

Now, what does it mean when it says
that he is going to be treated in accord-
ance with section 23-13212

Section 23-1321 says he will go back
and be treated just like he was treated
ox:iginauy: that the judge will release
him upon- his own recognizance, or upon
an appearance bond, unless the judge
finds that such release will not assure his
appearance at the trial, or such release
will not reasonably. assure the safety of
any person or the community

Since a judicial officer has already
found those conditions again=t the ac-
cused, he will have no chance of release
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unless the judicial officer reverses the
holding made 60 days before. Indeed,
section 23-1321 expressly forbids the
judicial officer to release the accused on
his personal recognizance or upon an ap-
pearance bond, if he finds that such ac-
tion will not reasonably assure the safety
of any person or the community.

Section 23-1321 then specifies that if
he finds that, the judicial officer will
then determine whether other preseribed
conditions, “will reasonably assure the
safety of any person or the community.”
If the judicial officer determines again
what was determined 60 days previously,
namely, that none of these conditions
will reasonably assure the safety of any
person or the community, he cannot re-
lease him. If this redetermination is
made, the provisions of section 23-1321
are exhausted, and the next section 23-
1322, comes into play. This section pro-
vides for nothing except another pre-
ventive detention if none of the specified
conditions will reasonably assure the
safety of any person or the community.

So under these provisions an accused
can be held under one preventive deten-
tion order after another, until he is tried
or until he dies, or, if he happens to be
immortal, until the last lingering echo of
Gabriel’s horn trembles into ultimate
silence.

That is the kind of legislation Con-
gress is being asked to apply to the Dis-
trict of Columbia to enforce the law in
the Distriet of Columbia. Instead of pro-
viding for reasonable law enforcement,
this legislation makes a mockery of the
Constitution. It makes a mockery of the
fourth amendment’s prohibition against
unreasonable searches and seizures. It
makes a mockery of the provision of the
Constitution saying that no person shall
be held to answer for a capital or other-
wise infamous crime unless on a present-
ment or indictment of a grand jury. It
makes a mockery of the provision of the
Constitution which says that all criminal
cases shall be tried by a jury. It makes a
mockery of the provision of the Consti-
tution which says that no man shall be
compelled, in any criminal case, to be a
witness against himself.

‘We are told that this is necessary, that
conditions have got so bad here in the
District of Columbia that it is essential
for such legislation to be enacted. I do
not believe this.

The complete answer to that plea was
given by one of the greatest statesmen
of all time, William Pitt, in the British
Parliament, back in 1783, when he said:

Necesslty 15 the plea for every infringement
of human freedom. It is the argument of
tyrants; it is the creed of slaves,

Let us not accept the argument of
tyrants, and destroy in the District of
Columbia some of the basic rights for
which our forefathers died in order that
we might enjoy them, just because some
people may commit some crimes in the
District of Columbia.

Instead of doing that, let us implement
the constitutional provision which guar-
antees the right of a speedy trial by
jury. Instead of adopting preventive de-
tention for persons charged with erimes
in the District of Columbia, let us pro-
vide an adequate number of judges, an
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adequate number of prosecuting attor-
neys, and an adequate number of sup-
porting personnel, and then detain the
prosecuting attorneys in their offices long
enough for them to prepare cases for
trial, and detain the judges in the court-
houses long enough for them to try the
cases. By so doing, we will have prompt
administration of justice, and there will
be no occasion for preventive detention
gf the citizens of the District of Colum-

18.

Mr. President, just one brief further
statement. A book has been written about
the history of Nazi Germany entitled
“The Order of the Death’s Head.” It
contains a chapter entitled “Heydrich
And the Gestapo,” which includes this
statement:

The authority to issue warrants for pre-
ventive arrest, and consign men to concen-
tration camps placed a murderous weapon
in the hands of the Gestapo. It undermined
the rule of law in Germany and all the ma-
chinery of judge, solicitor and defence coun-
sel was unable to prevent men suddenly dis-
appearing behind the barbed wire of the
concentration camps.

Let us not convert the police officers
of the District of Columbia into a
Gestapo.

Mr. TYDINGS. Mr. President, the
Senate has been debating the President’s
Distriect of Columbia crime legislation
for a week. We who support the legisla-
tion have tried calmly and fully to ex-
plain the provisions of the bill and an-
swer the criticisms which have been
levelled against it.

It is indispensable for reasonable de-
bate that we proceed on the basis of the
facts of the bill and not on the basis of
fiction.

Time does not permit me to rebut the
dozens and dozens of factual errors
which have been asserted by critics of
the conference report. I trust that my
colleagues will reach back yet again and
study the conference report, the Senate
statement of managers, and the exten-
sive rebuttal which I delivered yester-
day afternoon—printed in the ConNGrES-
s1oNAL REcorDp of July 21, 1970, at pages
25201 through 25212.

I feel that it is my obligation to the
Senate, nevertheless, to point out a sam-
ple of the plain errors that continue to
plague this debate:

My distinguished colleague, the senior
Senator from North Carolina, introduced
into the Recorp of yesterday afternoon
a letter from 12 Yale University law pro-
fessors, ineluding the outgoing Dean
Louis Pollack, attacking, and I quote,
“the District of Columbia anticrime bill
in the form in which it was reported out
by the House-Senate conference commit-
tee on July 13.”

Mr. President, of the five so-called
unconstitutional, unjust, and unwise
items mentioned by the professors,
three—three out of five—amount to flat
misstatements of the facts of what the
conference report contains. Much as I
respect all of the gentlemen from Yale
who authorized this letter, I must warn
the Senate once again to measure every
statement about the pending report
against the actual report language itself
and the official explanation contained
in the statement of managers:
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First, the conference report on S. 2601
does not contain weakened procedural
protections for juveniles. Except as to
the issue of jury trial—where the mod-
ern tendency, endorsed by the action of
four-fifths of all the States is to elim-
inate juries in juvenile cases—the new
juvenile code represents in every respect
a substantial improvement over the pro-
cedures and protections available to
juveniles under existing District of Co-
lumbia law.

Second, the conference report on S.
2601 does not “establish new categories
of harsh mandatory minimum sen-
tences.” As I have explained to the point
of exhaustion, there is but one manda-
tory minimum sentence set forth in the
entire conference report—the 5-year
minimum sentence which applies to sec-
ond and subsequent armed violent
crimes and which is comparable to the
1968 Federal Firearms Act as well as
S. 849 passed by the Senate this year.

Third, the conference report on S.
2601 does not require plaintiffs in wrong-
ful arrest actions to pay the attorneys’
fees of the defendant police officer, as
Senator ErvIiN, in infroducing the letter
into the Recorp, admitted.

On page 25224 of yesterday’s Con-
CRESSTONAL REcorp, Senator ErRvIN sug-
gested to the Senate that the criminal
law section of the American Bar Asso-
ciation opposes the no-knock provision
in this bill. This suggestion is 100 per-
cent unfounded, Mr. President. On the
very same page in the CONGRESSIONAL
Recorp the verbatim recommendations
of the criminal law section are spelled
out: Recommendation No. 10 is that the
Congress adopt the Senate version of
no-knock and also extend the provision
to include arrests. Mr. President, the
conference report on S. 2601 follows the
ABA recommendation precisely.

The distinguished Senator from North
Carolina, Senator Ervin, since the begin-
ning of this debate has suggested that a
person may be detained beyond the 60-
day maximum simply by repeating the
detention procedure. This claim, Mr.
President, is contrary to the plain lan-
guage and clear intent of the conference
report. The conference report provides
that a detained person’s trial must begin
within 60 days of arrest or he must be
released. Section 23-1322(d) (2) requires
that upon the expiration of 60 days, if
the trial is not in progress, the defendant
must be treated under the release sec-
tion—1I repeat, the release section, sec-
tion 23-1321, not the detention section
23-1322. This point also, Mr. President,
which is as plain as can be, is one which
I have made over and over.

Another of the many possible exam-
ples of plain misstatements of the bill's
provisions by its opponents can be found
in criticism directed against the juvenile
court provisions of the conference re-
port earlier this week by my dis-
tinguished . colleague from Maryland
(Mr. MATHIAS) .

In a chart my colleague inserted in the
Recorp of July 20, 1970, at page 25055,
the very first item states that under the
bill 16- and 17-year-old first-offenders
are “irrevocably” sent to adult court.
This is untrue. Only 16- and 17-year-
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olds charged with murder, forcible rape,
armed robbery, and first degree burg-
lary—and felonious assault with intent
to commit one of these—are sent to
adult court for trial. What is most im-
portant, they are not sent “irrevocably”
to adult trial or anywhere else. Juvenile
court jurisdiction is retained as to any
other subsequent offense, even if the
juvenile is found guilty of the original
charge which led to automatic transfer.

Mr, President, of the 12 points men-
tioned on the chart, four, that is, one-
third are in error on the facts.

Mr. President, I respect the concern of
those Senators who have spoken out
against this bill. I too have shared many
of those concerns during the past year
and a half I have labored over this leg-
islation. In the process of Senate amend-
ment of the President’s legislation and in
the conference with the House, we pur-
sued these concerns, eliminated the un-
wise provisions and produced a solid, ef-
fective constitutional piece of legislation
which ought to be enacted.

While I understand the concern of the
critics, I am at a loss to understand the
continued misstatement of many of the
bill'’s provisions, and the unreasonable
interpretation placed on others for the
sake of argument. I have been severely
disappointed by the flagrantly emotional,
thoroughly irresponsible and frequently
inflammatory rhetoric which has been
substituted for reason in too much of the
discussion of the bill.

The debate regarding so-called no-
knock entry and pretrial detention has
been particularly emotional and ironic.
Two of the most formidable critics of
these proposals—the distinguished Sen=-
ators Gooperr and MuskiE—represent
States where both these practices are
sanctioned by their own State’s laws. New
York's laws permit widespread pretrial
detention and no-knock entry without
any of the safeguards provided by this
bill. Maine authorizes pretrial detention,
without safeguard, in a number of seri-
ous cases. And, I am informed that the
common-law no-knock entry is not only
permitted under Maine's law, but gen-
erally practiced in narcotics cases there.

I think a serious study of this legisla-
tion and the laws of most States in the
Union, including the States which the
most vocal critics represent, will indicate
that this legislation is a reasonable re-
sponse to a grave problem clearly con-
sistent with State practice, the Constitu-
tion, and individual liberties.

There is repression in this city; but it
is not repression by the government and
it is not repression by this bill. It is the
repression of fear and crime and violence
which is destroying homes and families
and businesses within the shadow of the
Capitol itself. It is the repression which
leads people to bar their windows and flee
the streets at dark. It is the repression
which leads people to keep arsenals and
police dogs in their homes for fear of
being assaulted, not by the police, but by
vicious killers and thieves.

We have an enormously difficult and
tragic crime problem to deal with in this
city. Its victims know it better than any
of us ever can. Our responsibility is to
address that crime problem rationally,
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calmly, and deliberately, and to formu-
late effective answers to it within the
framework of our Constitution and our
concept of individual rights and liber-
ties. This bill is that kind of response.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

'Il‘he bill clerk proceeded to call the
roll.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. STENNIS obtained the fioor.

Mr. COOPER. Mr. President, will the
Senator yield?

Mr. STENNIS, I yield.

Mr. COOPER. Mr. President, I have
not engaged in the debate on the pend-
ing conference report. I have not heard
all of the speech the distinguished Sen-
ator from North Carolina has made to-
day. I have read carefully the full text
of the first speech he made in the course
of this debate on Friday, July 17.

The Senator from North Carolina
should be commended for the tremen-
dous analytical work he has done on
this report and for providing the Sen-
ate with legal precedents from the Fed-
eral courts and many of the State courts.

We have all come to know that the
Senator from North Carolina loves the
Constitution. He is a deep student of the
Constitution. He understands the history
of the Constitution—even beyond that,
the causes which led to its adoption, and
its philosophic basis, He knows Locke
and Montesquieu and the great writers
and legal scholars of our own country.

I know that we all have a problem on
bills such as this, because we are aware
of the crimewave in this country. We
are very conscious of its depth in the Dis-
trict of Columbia. We are torn by the
feeling that we should do everything pos-
sible to ameliorate its causes, to provide
strict enforcement and speedier justice,
and bring to punishment those who are
guilty. But we are faced also with the
question of whether in trying to deal with
this situation, we surrender or abridge
the most precious liberties that have been
accorded the people of this country or of
any other country.

I served as a State judge, both county
and circuit, years ago and had some ex-
perience with respect to search and seiz-
ure and rights in our State constitution,
patterned on those embodied in' the
fourth, fifth, and sixth amendments to
the Constitution of the United States. It
was during the time of prohibition, and
almost every case we passed upon dealt
first with the wvalidity of the search
warrants.

I have read the section on preventive
detention. I know therargument is made
that, to a degree, the process will super-
sede present practices of refusing bail to
the accused when considered dangerous
is termed a hypocritical system. But there
is a distinction when a person is charged
with a crime, a grand jury has found
probable cause that an offense has been
committed by the accused and the ques-
tion of ball arises.
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In the case of preventive detention, no
specific crime is charged, but it is a ques-
tion of whether or not the person is so
dangerous that he cannot be permitted
to be free. I agree with the Senator from
North Carolina that this raises the
specter, as he has stated, of the early
history in England and of our colonial
days, of the detention of ones person by
the State, without due process of law.

‘We have had recent examples. I do not
want to exaggerate, because I know they
are not entirely analogous, but we saw
preventive detention in Germany, under
the Nazi rule, and it prevails in Com-
munist countries throughout the world—
Russia and in non-Communist totali-
tarian countries.

I do not know what the courts would
hold if this section ever became law, but
if it should be held constitutional, it
would deny the great principles for
which we have stood and which are em-
bodied in the Bill of Rights.

The fourth amendment to the Consti-
tution provides for the right of the peo-
ple to be secure in their persons as well
as in their property—person, as a physi-
cal entity, as an intellectual being, a
spiritual being, cannot be detained, ex-
cept by due process of law.

This is one of a series of bills which
have applied to the District of Columbia.

When I first served in the Senate it
was for only 2 years. The first year I
was here—1947—1I served on the District
of Columbia Committee and the Judi-
ciary Committee. As I recall, in that year
a bill was proposed which would have
authorized arrest procedure, something
which would not have been considered in
any State in the United States. That was
a bill to authorize an officer to arrest a
person, as I recall, practically on sus-
picion. We were able to defeat it.

It will be recalled that later in the
early 1950's a great effort was made to
permit the detention of a person for 8
hours before arraignment, and that was
defeated.

Now we have the proposal of detention
for 60 days and, as the Senator from
North Carolina has said, under certain
conditions even longer.

I voted against the crime bill 2 years
ago with regret because it did have many
good provisions in it, because it had some
provisions which, in my view, challenged
the Bill of Rights and the concept of
due process and of human liberty as we
have nurtured it in our country.

I believe, with the Senator from North
Carolina, that the best method of con-
trolling crime is the quick and sure trial.
Many provisions in our codes and some
holdings of the courts have the effect
of postponing frial. But great improve-
ments can be made by reorganization of
the courts to remedy this situation.

Mr. President, this is. the only state-
ment I have made during the course of
this debate. I see the distinguished Sen-
ator from Maryland (Mr. TypINGs) com-
ing into the Chamber. I have great re-
spect for him. I know what a faithful
worker he has been on behalf of the Dis-
trict of Columbia and how faithful his
work has been on the Judiciary Commit-
tee in trying to reform many phases of
our judicial system. He has had great
success and he deserves great credit, the
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commendation of the Senate and the
country as a whole.

But for the reasons I have just out-
lined inadequately, I cannot vote for
the conference report.

In closing, let me say again that we
owe a great debt of gratitude to the dis-
tinguished Senator from North Carolina
(Mr. ERVIN).

Mr. ERVIN. Mr. President, let me re-
sume the floor merely to thank the dis-
tinguished Senator from Kentucky (Mr.
Coorer) for his gracious and generous
remarks concerning me.

One of the proudest experiences I have
ever had in the Senate was several years
ago, when the Senator from Kentucky
and I stood together in the fight to
make the first amendment to the Con-
stitution effective.

SURVEILLANCE OF DEFENSE PRO-
CUREMENT

Mr. STENNIS. Mr. President, I believe
that the Senate will be interested in the
activities of the Armed Services Commit-
tee during the past year in monitoring
defense procurement activities.

Defense procurement has become one
of the most controversial and discussed
subjects of the day. Its importance is
highlighted by the tremendous cost of
modern weapon systems and the mainte-
nance of a close surveillance over defense
programs authorized by the Congress is
a challenging task that has been com-
pounded in recent years by technological
difficulties and cost growths associated
with the procurement of sophisticated
major weapon systems in a period of rap-
idly rising prices.

To fulfill its responsibility in this field,
the Committee on Armed Services,
through its Preparedness Investigating
Subcommittee, has taken positive action
to provide continuous surveillance over
the progress of weapon systems procure-
ment.

In January 1969, the subcommitiee
initiated action to establish a reporting
system by the Defense Department cov-
ering the cost, performance, and sched-
ule status of major weapon systems.
These reports, submitted quarterly, are
intended to provide basic data to keep us
informed of any significant changes or
slippages in cost estimates, production
schedules, performance characteristics
or other important items connected with
the programs and contractual obliga-
tions. While these reports do not provide
the everyday detailed data needed by a
project manager, they are supplemented
regularly by requests for additional data.
I will discuss this later.

The initial reports were of benefit dur-
ing last year’s consideration of the au-
thorization = bill. Improvements were
made during the year and the reports
now contain useful and valuable data re-
flecting a fairly accurate status of the
programs. Notable improvements made
were: the establishment of a consistent

basis for acquisition costs; the addition
of other costs directly related to the pro-
gram; a more complete analysis of the
cost, performance, and schedule vari-
ances; and highlights of recent signif-
icant program events. We are continuing
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to work to make further improvements
in the reports.

We now receive quarterly reports on 36
major weapon systems selected as signif-
icant ongoing programs, with an aggre-
gate projected program cost of $100 bil-
lion. The Department of Defense has ex-
panded the reporting system to cover
programs in addition to these selected
by us, and these reports are reviewed as
the occasion warrants.

These quarterly reports are also dis-
tributed to the House and Senate Appro-
priations Committees, the House Armed
Services Committee, and the GAO. The
Department of Defense believes that
these reports have made a significant
contribution in providing timely pro-
curement information and improving its
management controls.

After reviewing the data on these re-
ports, the Preparedness Investigating
Subcommittee staff has further analyzed
a number of the programs.

Mr. President, we now have on the
committee highly competent men trained
in this field, working under the direction
and control of the committee, and I
can say that we do have an objective
analysis of the status of such programs
by competent personnel.

As a result, the committee has ob-
tained an objective analysis of the status
of such programs. In selected instances
this past year, we were assisted by the
General Accounting Office by detailed
analyses of several programs prior to
hearings on the fiscal year 1971 budget
authorization, including the Minuteman
and Poseidon missiles and the P-3C and
F-111 aircraft programs.

It was my idea from the beginning,
when we took up this additional activity,
that we could make the greatest con-
tribution by keeping an eye on the pro-
gressive developments at each stage of
the new confracts and, in that way, I
believe, we are exerting a far-reaching
influence.

I would like to update the Senate on
the latest quarterly report data on the
36 weapon systems. As I have previously
stated, these programs have a projected
total cost of about $100 billion, and in-
clude a projected cost growth of about
$19 billion. I do not in any way condone
these cost growths, but I do believe that
the Senate should understand the situa-
tion with respect to them. The fact is
that, through fiscal year 1970, only about
34 percent of the projected $100 billion
cost has been funded by the Congress. At
the same time, some programs are re-
porting and projecting costs into the 1980
time period. Therefore, while there are
certain programs with cost growths that
have been funded nearly to completion,
the greatest part of the funding for the
programs being monitored has yet to be
authorized or appropriated. Thus the
Congress will have ample opportunity in
the future to consider and reconsider the
funding of the major portion of the de-
fense procurement activities which we
are monitoring.

The quarterly reporting system pro-
vides one means for surveillance of major
weapons programs, but the committee
has other activities to assist in monitor-
ing defense procurement activities.

During the past year the Prepared-
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ness Investigating Subcommittee has
been looking for improvements by the
Department of Defense in procurement
confract practices. In view of the con-
troversial aspects of the contracts on the
C-5A and F-111 programs, the Prepared-
ness Subcommittee is performing analy-
ses of the contractual aspects of some
of the newer programs authorized, in-
cluding the F-14 and F-15 aircraft con-
tracts. In this we have the able assist-
ance of the General Accounting Office,
which is providing an independent
analysis of the contractual features. We
have also initiated analysis work on the
contractual features of the S-3A and
AWACS—airborne warning and con-
trol system—aircraft programs and plan
to follow through on other programs in
the next fiscal year.

Finally, Mr. President, I would like to
discuss again the findings of the com-
mittee during the past year regarding
weapon systems cost growths, As I men-
tioned previously, the cost growth of
about $19 billion that we find projected
on the 36 weapon systems involved is a
projection of costs anticipated to be in-
curred sometime through the 1980 time
period on programs that the Congress
will have ample opportunity to review.

Our reviews and analyses, this past
year, have helped the committee recog-
nize that a significant problem in this
area lies in the “initial planning esti-
mate.” In many cases, the estimated
cost, performance, and scheduling data
being used as a basis for computing cost
growths were established long before full
agreement was reached within the De-
partment of Defense or information re-
ceived from potential contractors on the
specific design or concept to be used in
a particular weapon system. They were
merely guesses of cost and performance
which had little or no validity.

They were merely guessing—I empha-
size that word “‘guessing’”—because they
were not even estimates but guesses on
cost and performance which have had
little or no validity.

I am not trying to assess blame for
that, That goes with part of the system.
This is an imaginary weapon, existing
only in the imagination of our engineers
and military men as to what they would
like to have here, without any real con-
cept of whether such a weapon could be
built, much less its actual cost. The ini-
tial figure which finds its way onfo the
books, being nothing more than a guess—
it is not even an estimate—could lead
to troublesome situations in the future
with reference to that weapon.

With some lack of patience at times,
I have called on the Department of De-
fense to try to be more accurate and
concrete with reference to these so-
called estimates, but I am convinced now
that it is a difficult, one might call it
almost impossible, job to get anything to
start with about an imaginary ship, an
imaginary plane, an imaginary tank, or
any other kind of imaginary weapon, to
get anything that is respectable at. the
beginning as to an estimate of its dollar
cos

L iRt

Mr. President, the committee, during
the current year, plans to delve deeper
into the establishment of the baseline
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cost performance and schedule require-
ments on major new programs that
will be presented for next year’'s author-
ization, and to examine other problems,
such as concurrency, which contribute
to real or apparent cost growths on
weapon programs.

Mr. President, I can give assurance
that the Committee on Armed Services
is meeting its responsibility in the sur-
veillance of the procurements of major
weapon systems and monitoring the ex-
penditure of funds authorized and ap-
propriated by the Congress in a respon-
sible manner. I believe that the com-
mittee is approaching the problem in the
procurement of these systems objec-
tively and properly. We have made great
strides in the past year. I believe we will
continue to make significant strides in
the future.

Mr. President, I believe this is part of
the responsibility of the committee, to
follow through on the funds recom-
mended here on this floor for approval
by the Senate. That is exactly what we
are trying to do in this colossal under-
taking, especially in the Department of
Defense. The Department of Defense is
trying to cooperate. A great deal has
been learned about the wrong type of
contracts which have led to so much
trouble in the past. The GAO is ren-
dering an outstanding service in con-
nection with its duties and responsibili-
ties in this field.

Mr. President, I yield the floor.

ORDER OF BUSINESS

Mr. ALLOTT. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER (Mr.
HucuEs). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. ALLOTT. Mr, President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ALLOTT. Mr. President, there are
one or two questions which I would like
to discuss with the manager of the bill.

The first question relates to the no-
knock provision. I am concerned about
one facet of that provision, even though
it is my intention to support the con-
ference report. It concerns a situation
where an officer holds a valid no-knock
warrant but mistakenly enters the wrong
abode.

I refer the Senator from Maryland to
the incident that occurred recently in
his own State when policemen entered
the wrong home by breaking down the
door. I am sure that there will be mis-
takes as time goes on. They are bound to
occur. I mention this specific incident
only for illustrative purposes. The ques-
tion is in two parts.

What civil remedy does the innocent
party have to correct any damage which

occurred?

Mr, TYDINGS. Mr. President, the
remedy would be the same as the remedy
today in the event of a common law
no-knock. entry under the existing Dis-
trict of Columbia law.

It would be a suit for a wrongful arrest
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which would be brought against the
Metropolitan  Police Department, the
District of Columbia, and the policemen
involved.

As we know, the bill does not enlarge
the conditions under which any no-knock
entry may be made. It codifies the exist-
ing common law and accepts the general
rule under which one always announces
himself, identifies himself, and states his
purpose before executing the warrant. It
codifies the present law, but takes the
decision out of the streets and puts it in
the hands of the court.

Insofar as a wrongful arrest which
might ensue, the remedy would be the
same as if a wrongful arrest were to
occur today under the commmon law in the
District of Columbia. A suit would lie
against the Metropolitan Police, the
police officer, and the District of Colum-
bia itself. The District would be respon-
sible to pay any damages arising out of
the action to the same extent that it is
today.

Mr. ALLOTT. It would lie against the
individual who did it?

Mr. TYDINGS. The Senator is correct.

Mr., ALLOTT. I was speaking not so
much of the wrongful arrest, but rather
of the damages that might oecur from
breaking down a door. The Senator’s
answer would be the same.

Mr. TYDINGS. That would be part of
the provable damages involved in the
wrongful arrest.

Mr. ALLOTT. The second part is, Does
the Senator know whether the District
has established a claims section to handle
matters of a similar nature?

Mr. TYDINGS. My understanding is
that such a claims procedure does exist,
and that it has handled claims along
these lines in the past.

Mr. ALLOTT. Mr. President, my see-
ond question deals with section 23-
1322(b). In that section the drafters have
set out numerous criteria for the trial
judge to consider in reaching his deci-
sion regarding pretrial detention.

I am concerned that even with the con-
siderations provided in the statute, an
individual may not receive the personal
attention which is so important in ar-
riving at a decision to release on bond
or to detain, but rather that the process
could evolve into a sort of rubberstamp
operation.

I know that the Senator has given this
matter much thought. I would appreciate
his comments, particularly on this facet
of it.

Mr. TYDINGS. The concern of the
Senator from Colorado was shared by the
Senator from Maryland and all members
of the conference between the Senate
and the House. For that matter, we in-
corporated into the bill, when we rewrote
it, some 18 important safeguards in the
pretrial release and detention section to
protect against the fears of the Senator
from Colorado, the Senator from Mary-
land and others.

Let me simply list them for the record.

The first is that the detention eligibil-
ity is restricted to persons charged with
one of a limited number of specific of-
fenses.

The second is that detention eligibility
is further eonditioned upon a showing of
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prior criminal activities, at the very least
consisting of a provable pattern of dan-
gerous behavior,

The third, detention cannot be ordered
unless the court holds an adversary
hearing.

The fourth, the defendant has the
right to counsel at the hearing.

The fifth, the court must find at the
conclusion of the hearing, and so state
with written findings of fact and con-
clusions of law subject to appeal, that
no condition or combination of condi-
tions of release will reasonably assure
the safety of the community.

As a matter of fact, if the Senator will
look at pages 191 through 195, he will
note that subchapter II is entitled “Re-
lease and Pretrial Detention.” A substan-
tial part of page 191 and most of page
192 is with respect to release in non-
capital cases.

Prior to trial, it provides different
kinds of conditional release for danger-
ousness which will, when the bill is en-
acted, be realistically available to the
judges of the District of Columbia.

Today, the judges of the District of
Columbia are forced to make the decision
either to completely release an individ-
ual, no matter how dangerous he might
be, or set the money bail so high that
the judge knows the individual cannot
reach it. The judge today does not ever
face the factor of dangerousness head
on.

We spell out in the law that the judge
must find that no condition or combina-
tion of conditions of release will reason-
ably assure the safety of the community.

Those conditions include release sub-
ject to the supervision of a bail agency,
a minister, or other suitable person or
organization, the requirement of employ-
ment, narcotics testing, or periodic re-
porting, or release for the working hours
of the day but providing that the defend-
ant has to report back in the evening.
The court must find that none of these
conditions and no conceivable combina-
fion of conditions of release would rea-
sonably assure the safety of the commu-
nity before detention may be imposed.

The sixth, then, is that in making such
finding, the court must exhaust a search-
ing list of possible release conditions
which, as I indicated, include third-party
custody, restrictions on travel, associa-
tion, or place of abode, daily narcotics
use testing, employment requirement,
daytime release, and so forth.

The seventh, the expansion of the Bail
Agency will make third-party custody a
realistic, as well as the preferred, alter-
native when release on personal recog-
nizance is insufficient.

The eighth, use of money bond in dan-
gerousness cases is prohibited.

So we get away from the hypoerisy ex-
isting where defendants do not have any
right to counsel or appeal and where the
judge arbitrarily sets a high money bail
which happened last year in 40 percent
of the cases in the District of Columbia.
The bond is set so high that the defend-
ant cannot get the money. He must con-
tent himself with cooling his heels in
Jail with no right to appeal for 6, 8, 10, or
12 months until the case comes up for
trial.
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The ninth. The proseeution must estab-
lish that there is a substantial probabil-
ity of conviction on the preferred charge.

The 10th. An immediate and expedited
appeal from a detention order is afforded
the defendant.

The 11th. Detention orders are limited
to a nonrenewable 60-day maximum pe-
riod, unlike the 6, 10, or 12 months now
faced by persons who sit in jail on high
money bond and where the considera-
tion of dangerousness is not visible on
appeal.

The 12th. The maximum detention,
the 60-day period, is not tolled by timely
defense motions. In other words, time
consumed by motions count as part of
the 60-day period.

The 13th. An expedited trial calendar
must be provided for all cases involving
pretrial detention.

The 14th. Both the House and Senate
Statements of Managers urge appropria-
tions adequate to provide at least 25
additional assistant U.S. attorneys for
the District of Columbia, to assure trial
in 60 days.

The 15th. A new and expanded public
defender service will assure readily
available defense counsel to promote
speedy trial. Greatly expanded judicial
manpower will contribute to the same
speedy trial goal.

The 16th. Pretrial detainees must be
confined apart from convicted persons.

The 17th. Liberal access to counsel
while in detention is assured.

The 18th. Even in detention cases,
the defendant may be released for short
periods of time under custody to assist
counsel in preparation of the defense.

Mr. President, I have tried to outline
some of the 18 specific safeguards which
I enumerated in my speech yesterday. I
went into further detail yesterday. In
the drafting of this section we drafted it
at every step of the way to provide every
type of protection possible. We were not
satisfied with the British system or the
Canadian system. We wanted to go fur-
ther. We were not satisfied with the New
York State system, where the criminal
code allows pretrial detention of any per-
son charged with a felony. We were not
satisfiled with the system the First Con-
gress adopted in the first bail bill which
permitted the automatic detention of
anyone charged with a capital crime,
and at that time capital crimes included
many offenses.

Mr. President, a fair reading of the
bill by an objective person will support
the statement I make; namely, that the
provisions of the bill will actually protect
the rights of the defendant as well as
provide protection for the public as a
whole; that in the long run we will have
less people detalned in the Distriet of
Columbia; the right people will be de-
tained, but they will have had their day
in court with an adversary proceeding,
as well as a speedy frial within 60 days;
and there will not be the hypocrisy of
the present system where 40 percent of
these accused in felony cases cool their
heels because they do not have the money
to meet the bond.

Mr. ALLOTT. Mr. President, I thank
the Senator for his comprehensive an-
swer, and particularly in delineating the
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safeguards that have been set up around
the preventive detention section of the
bill. I think the key to it lies in the ad-
versary proceedings, which goes directly
to the question which I posed, dealing
with the rubberstamp problem. I feel
this is as acceptable an answer as we
can come up with in this matter.

Mr. President, in recent days, several
prominent newspapers have spoken out
in support of the pretrial detention pro-
vision in the Distriet of Columbia Court
Reorganization and Criminal Procedure
Act of 1970. Other newspapers have ex-
pressed general support for the bill.

I would like to highlight several
salient comments in these editorial
statements.

The St. Louis Globe-Democrat re-
marked that limited authority for “pre-
trial detention is-the only sensible answer
to the extremely serious problem of dan-
gerous defendants who have a history of
repeating erimes or who are considered
dangerous to be at large for other valid
reasons.”

The Portland Oregonian observed:

The potential of danger inherent in the
pretrial release of some defendants is real.
A National Bureau of Standards study pub-
lished three months ago, focusing on 426
defendants in the District of Columbia, re-
vealed that 17 percent of those charged with
“violent crime” and 25 percent of those
charged with “dangerous crime” were rear-
rested while on ball.

Other cities have had similar experiences.
Records in Philadelphia for 1069 show that
37 percent of persons arrested on burglary
charges, 34 percent of those arrested in rob-
bery cases, and 29 percent of those taken on

homicide charges were on bail at the time of
the crime. :

The Richmond News Leader expressed
the important point that—

Those who oppose preventive detention
somehow view judges as ogres who would
welcome an opporfunity to put every crimi-
nal suspect behind bars. The record suggests
otherwise, Judges who deal dally with vio-
lent eriminals soon learn to recognize &
hardened criminal when he appears in their
courtrooms. These judges also recognize thelr
responsibllity to uphold the law, acting as
instruments of that law, Arguments against
preventive detention suggest that most
Judges are corrupt and that they have no
ability to distinguish a hardened criminal
from a first offender, an unjustified insult to
the Federal judiciary.

I am confident that judges in the Dis-
trict of Columbia will employ pretrial
detention with discretion and restraint.
No one seeks unnecessary pretrial deten-
tion. The objective is to protect the com-
munity when that protection is essential.

Mr. President, I ask ous con-
sent to have printed in the Recorp sev-
eral editorials.

There being no objection, the editorials
were ordered to be printed in the Recorp,
as follows:

[From the Portland Oregonian, July 21, 1970]
Limrrs oN DETENTION

Two of the Administration’s erime control
bills currently in Congress have a common
controversial provision—pretrial detention of
a defendant in a criminal prosecution for a
dangerous or violent crime.

Pretrial detention is one of the chief points
of debate over 52600 amending the Bail Re-
form Act of 1966. A similar provision is con-
tained in the District of Columbia Crime
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Control Bill which also includes other con-
troverted provisions such as that permitting
law enforcement officers to enter a building
or room without knocking under certain cir-
cumstances.

'Pretrial detention and “no-knock" entry
have become dirty phrases to some opponents
of the legislation. Their implication is that
there would be no protection against the
abuse of such authority. By no means. Both
procedures would be surrounded by limita-
tions.

For example, to effect a pretrial detention
in any case, the government would have to
proceed against a defendant in a hearing of
record. It would bear the burden of producing
evidence leading to a judge's finding that
“no condition or combination of conditions
of release will reasonably assure the safety
of the community.” A judge’s ruling in favor
of pre-trial detention would be subject to
appeal. Detention would be limited to 60
days.

The potential of danger inherent in the
pretrial release of some defendants is real.
A National Bureau of Standards study pub-
lished three months ago, focusing on 426 de-
fendants in the Distrlet of Columbia, re-
vealed that 17 per cent of those charged with
“yiolent crime” and 25 per cent of those
charged with “dangerous crime'" were re-
arrested while on bail.

Other cities have had similar experiences.
Records in Philadelphia for 1969 show that
87 per cent of persons arrested on burglary
charges, 34 per cent of those arrested in
robbery cases, and 29 per cent of those taken
on homicide charges were on bail at the
time of the crime.

In 1966, more than two years before the
Nixon Administration took office, the Presi-
dent's Commission on Crime in the District
of Columbia recommended adoption of legis-
lation to authorize the pretrial detention of
those defendants who present “a truly high
risk to the safety of the community.” The
report sald, “After considering the opposing
arguments, the majority concludes that the
courts are presently capable of identifying
those defendants who poee so great a threat
to the community that they should not be
released, and that a constitutionally sound
statute authorizing detention in certain
cases can be drawn.”

The proponents of the current legislation
contend that it meets these standards. It
should be noted also that as early as 1927
the American Law Institute included a pro-
vision for pretrial detention in its Model
Code of Criminal Procedure.

Of course, the legal profession is well aware
that pretrial detention .is already widely
practiced by the courts by setting extrava-
gant bail figures, despite the injunction of
the Eighth Amendment to the U.S. Constitu-
tion that “excessive bail shall not be re-
quired.” Such practice obviously diserimin-
ates against most defendants and in favor of
the wealthy, including those supported by a
crime syndicate.

The prospect is that both scclety and many
defendants would be betfter served by a pre-
trial detention system operating strictly un-
der court supervision and the limitatlions of
an adversary hearing.

Moreover, it should not be ignored that
82600 contains important, non-controversial
bail reforms that would make the criminal
courts more responsive to the interests of
both the accused and the public.

[From the Delaware State News, July 16,
1970]

BALANCING THE PENDULUM SWING
(By Jack Smith)

Strip away all its fancy fixings, govern-
ment exists to protect people,

Wise public policles preserve our free-
doms, keep us {rom bodily, harm, guar-
antee. property ,rights and preserve justice.
These are all forms of protection.
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For many complicated reasons the forces
of anarchy prevail in this nation. If allowed
to continue unchecked, our previous rights
and freedoms will disappear.

The American people must not allow a
few old men in Congress to block -the Or-
ganized Crime Control Act of 1869. The lead
story Tuesday in this mewspaper, by the
Assoclated Press, told the sad tale of how
Rep. Emanuel Celler, age 82, s serving the
well-meaning but dangerous opposition of
the assorted liberals opposing this package.

The criminals in this nation are delighted
with this confusion. They look at Congress
as a bunch of stupid individuals. They steal,
rape and kill, If they happen to get caught,
they're released. The present system makes
it easy, actually encourages them.

Don't go for this stuffl about the dan-
ger of repression. It exists, of course, but
there’s little chance of it now in this per-
missive soclety. Those who raise this cry
these days are just suckers for those who
are destroying the finest nation this world
has ever known.

Important in this package of bills that
will be passed if the American people put
on the pressure is the one (S. 2600) author-
izing limited pretrial detenticn of danger-
ous defendants.

Don't let the liberal con you on this
one. Of course the ultimate answer is speed-
fer trials. But this i1s not practically attain-
able, Despite all the money we're spend-
ing on our courts, it's a bottomless pit.

As a fellow who once prepared watches
and clocks—the trouble is cbvious to me.
The pendulum in the clock of criminal jus-
tice has swung over way to far. There it will
stay until the clock is properly balanced.
Passage of these crime control laws will help
make the adjustment.

Call and wire our Congressman or any
you know—today. Balancing the pendulum
swing will allow the government to get to
its basic job—protecting people.

[From the New York Daily News, July 21,
1970]

Bic Law AGAINST Bic CRIME

The House last week passed, by a 332-64
vote, the Nixon-backed crime bill for the
District of Columbia—a big package of tough
measures which it is hoped will become &
model for crime-harried cities the nation
over.

A Senate vote is expected this week; and
weé hope the bill may win an impressive
majority in Congress’ upper house. Or
doesn't the Senate want prosecutors and
police adequately equipped to defend decent
people against criminals and’ crooks?

[From the Charleston (5.C.) News and
Courier, July 15, 1970]

PRETRIAL DETENTION

After voluminous and often heated testi-
mony before a Senate subcommittee on con~
stitutional rights, the issue of pretrial deten-
tion is coming before the U.S., Senate for
declsion.

The proposal for detention in jail before
trial of someone charged with a crime takes
the form of an amendment to the Bail Re-
form Act of 1966. That act was designed to
minimize the use of money bond as a means
of detention and @ barrier to a person’s
freedom.

In practice, as Richard G. Kleindienst;
Dept. of Justice deputy attorney general, has
told the Senate subcommittee, the Bail Re-
form Act “absolutely precludes a trial judge
from considering danger to the community
in setting conditions of pretrial release in
a non-capital case.”

Under the act, every defendant charged
with forcible rape, arson, kidnaping, armed
robbery, burglary, bank robbery and & nums-
ber of other crimes has an uneguiyocal stat-
utory right to release before trial, unless
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substantial evidence exists that he will at-
tempt to escape jurisdiction of the court.

Those opposed to reforming the act con-
tend that if a person charged wtih a crime
can be detained prior to trial his freedom is
being denied without due cause, Those fa-
voring reform offer compelling evidence that
defendants released under the Bail Reform
Act are free, until their trial, to continue to
prey on the community.

“Eliminating money bond,” Mr, EKlein-
dienst has sald, “does mnot eliminate the
social need to detaln those persons who pose
a serious threat to the public safety.”

This threat has increased since the Bail
Reform Act was passed. A survey made by
the U.S. Attorney's Office discloses that of
657 robbery defendants indicted d 1968,
some T0 per cent of the 345 defendants re-
leased before trial were rearrested for a new
crime. Pretrial detention could have pro-
tected the public against these criminals.

Under proposed legislation, no one would
be detained unless (1) he came within one
of a group of carefully chosen categories who
may pose a danger to soclety, (2) the judge
finds that the defendant cannot be released
on any condition that would reasonably as-
sure the safety of the community, and (3)
there is a “substantial probability” of the
defendant’s ultimate conviction.

Sen. Robert C. Byrd, D-W. Va.,, has sald
that the Bail Reform Act, paessed with the
best of intentlons, “is proving a windfall to
the chronic violent criminal.” Soclety de-
serves protection such persons. Un-
til the judicial system can be geared up to
speed trials of those charged with crimes
against society, pretrial detention seems to
provide the only means by which chonic
offenders can be kept off the streets.

[From the Indianapolis (Ind.) Star,
July 17, 1970]
MAKING CRIME EASIER

One afternoon a man posing as a janitor
gained entry to the apartment of a young
woman in Washington, D.C., threatened her
with a knife, raped her, tied her with a
scarf and fled.

He was identified from fingerprints and a
photograph as John C. Swann. Swann was
arrested and released on personal recognig-
ance four days after the assault.

A month later, Swann, still at large, ac-
costed the rape victim as she left a suburban
shop where she worked. He fired four gun-
shots, one of which wounded her in the left
shoulder. Then he escaped.

It was not until nine months later, after
he was located and rearrested, that Swann
was tried by a jury and found guilty of rape.
Subsequently he also was convicted of in-
timidating a witness.

Washington police files bulge with cases of
serious crimes committed by suspects re-
leased pending trial on felony charges. Such
cases have risen scandalously since a liberal
Congress enacted the so-called Ball-Bond Re-
form Act of 1966. Under this act, defend-
ants charged with forelble rape, arson, kid-
napping, armed robbery, burglary, bank rob-
bery, mayhem, manslaughter and assault
with intent to kill have unequivocal rights to
release before trial, If a judge so decides,
without putting up one cent of ball bond
money.

As Senator Hugh Scott (R-Pa.) remarked
recently, John Dillinger, who robbed at least
13 banks, three supermarkets, a mill, a drug-
store and a tavern before he was first cap-
tured in 1933, would be guaranteed pretrial
release today in the District of Columbia. So
would a defendant caught red-handed set-
ting fire to a children’s hospital after plant-
ing bombs in every public bullding in Wash-
ington.

It is no wonder that this absurd “reform"
has been followed by the worst crime surge
in the district’s history.

Consequently, lawmakers upon recoms-
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mendations of the Department of Justice
have drafted legislation that would provide
for preventive detentlon, after a judicial
hearing, of defendants whose release would
be dangerous to ‘“the safety of any other per-
son or the community."” :

House and Senate conferees have agreed
to include preventive detention in the D.C.
Omnibus Crime Bill, which has at last
emerged from conference after months of
negotiation, and has been approved by the
House. It is now before the Senate, where
there is stiff opposition.

A coalition of Senate liberals opposes this
move, planning instead to Introduce separate
legislation for court reorganization. Under
the guise of improving court procedures, their
measure would have the effect of bypassing
the BSenate-House Conference Committee
working on the Omnibus Crime Bill.

The lberal package would omit the pre-
ventive detention provision which means, of
course, that dangerous repeat offenders can
continue, pending trial, the unrestrained
criminality that has converted the nation's
capital into a city virtually under slege.
Sponsors of the move include Senator Birch
E, Bayh Jr. (D-Ind.) and other senators who
have consistently fought administration
crime-control efforts.

Bayh, at a hearing where he urged rejec-
tion of preventive detention, talked evasively
of prison conditions, education, housing and
employment but he assiduously sidestepped
the problem of keeping dangerous repeater
criminals off the streets prior to trial, Main-
taining his evasion, he expressed the opin-
ion that the problem did not represent a
matter for serlous concern.

Perhaps to Bayh and his fellow liberals it
does not. But it does to those who must suf-
fer the consequences,

In their rush to pose as champions of the
underdog, Bayh and his assoclates display
heart-wringing concern for the rights of re-
peater criminals with serlous crimes.

They do not seem to feel anything like the
same concern for the rights, safety and lives
of innocent, law-abiding citizens—the crim-
inals’ vietims and potential victims.

[From the St. Louls (Mo.) Globe-Democrat
July 6, 1970]
PRETRIAL DETENTION FOR REPEATERS

Opponents of the Nizxon Administration’s
proposed amendment of the Ball Reform Act
of 1966, which would authorize pre-trial de-
tention of “hard-core” crime repeaters, are
resorting to scare tactics in their attempt to
block this urgently needed change in the
law.

They claim it “smacks of the pollce state,”
that it convicts individuals of *“probable
guilt” and so on.

As a matter of fact pre-trial detention is
the only sensible answer to the extremely
serious problem of dangerous defendants who
have a history of repeating crimes or who
are considered dangerous to be at large for
other valld reasons.

Some critics of the pre-trial detention pro-
posals say that the complete answer to crime
recidivism is to make speedy trials manda-
tory.

But speedy trials are not the whole answer.

As Deputy Attorney General Richard K.
Kleindienst pointed out In testimony before
a_ Senate Judiclary subcommittee, “Profes-
sional armed criminals whose sole occupation
is to break into homes or stage holdups on
the street will still commit crimes while
awaiting trial.”

“Narcotics addicts who must commit crime
to support their habits will commit those
crimes while awalting trial. Incorrigible
troublemakers with a manifest streak of
viclousness and violence will strike again

while awaiting trial.
“Compulsive sex offenders may lose control

and commit new crimes while awaiting trial,”
Is it really a “police state” tactic to impose
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limited pre-trial detention on a sex offender
who has repeated this crime and in the view
of the judge represents a danger to the com-
munity?

Locally, it will be recalled that Milton
Brookins Jr., accused of being the “phantom
raplst” and ldentified by seven women in St.
Louls as the man who raped them, was re-
leased on a $12,000 bond after two of the
women signed warrants against him and
caused his arrest.

While he was out on bond he was accused
of forcing his way Into an apartment of a
young woman to brutally beat and shoot her
as he attempted to rape her, and also of
attempting to ravish her companion.

In two subsequent trials on charges result-
ing from this eplsode, Brookins was sentenced
to 60 years in prison for armed robbery and
99 years for assault with intent to ravish.

Again, the question can be asked. Should
Brookins have been released on bond after
50 many women identified him as a rapist?

Pre-irial detention in such cases should be
made mandatory to protect soclety from
criminals who have demonstrated by their
actions that they are too dangerous to be at
large. The time limit of 60 days on such de-
tention seems reasonable.

The District of Columbia Crime Bill re-
portedly has been stalled in a conference
committee by objections of several senators
to the preventive detention provislon. It is
hoped that the conference committee will
keep this important section in the final ver-
slon. This bill could well serve as a model for
other citles throughout the nation.

[From the Milwaukee (Wis.) Sentinel, July
16, 1970]

ProTECT SOCIETY

House and Senate conferees have agreed
on a District of Columbia anticrime bill that
includes a provisilon for preventive deten-
tion—Iimited pretrial jalling without bond of
criminal suspects found to be dangerous.

Under the bail reform act of 1966, a trial
Judge is absolutely precluded from consider-
ing danger to the community in setting con-
ditions of pretrial release in noncapital cases.

Historically, danger to the community has
been considered by trial judges who could set
money so high as to effect detention—a hypo-
critical, unreliable and discriminatory pro-
cedure.

Now, every defendant charged with forcible
rape, arson, kidnaping, armed robbery, bur-
glary, bank robbery, mayhem, manslaughter,
and assault with intent to kill has an abso-
lute, unequivoecal statutory right to release
béfore trial, unless there {s substantial evi-
dence that he will attempt to escape.

This turns loose on soclety pending trial
professional armed criminals whose sole oc-
cupation is to break into homes or stage
holdups on the street, narcotics addicts who
must commit crimes to support their habits,
incorrigible troublemakers with a manifest
streak of viclousness and violence, and com-
pulsive sex offenders.

Also turned loose are other defendants
with special motives to engage in crime while
awaiting trial, such as those who may desire
to “bankroll” their families for the time they
are in prison, or to pay off & bondsman or.a
loan shark or a gambler, or to simply have a
“last Bt
As Deputy Atty. Gen. Richard G. Elein-
dienst pointed out at a Senate hearing, “So-
ciety has the inherent right to protect its
members, for limited periods through due
process procedures, from persons. who pose a
serious threat to life and safety .. .

“Today, federal judges are faced with an
agonizing decislon when a dangerous defend-
ant stands before them. They must either
disregard the mandate of the Bail Reform Act
by setting ball beyond the defendant’s means,
or they must shut their eyes to community
danger. One course perpetuates hypocrisy; the
other course is hazardous to society.
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“Open pretrial detention would eliminate
hypocrisy from the bail system . . . defend-
ants would be afforded a due process hearing
in which they would gain a significant meas-
ure of protection against arbitrary deter-
minations.”

It is to be hoped that Congress not only
will adopt the pretrial detention system for
the District of Columbia but that it will pass
legislation applying the system to all federal
courts throughout the land.

[From the Norman Brewer Report, WMC-TV,
Memphis, Oct. 18, 1960]

A proposal by President Nixon to legalize
pretrial detention of certain Federal crimi-
nal defendants on grounds that they are dan-
gerous is up for consideration in Congress.
The plan is controversial. Legal authorities
differ on whether it is constitutional—a
question the Supreme Court may some day be
asked to settle. They also disagree on whether
pretrial detention would achieve its pur-
pose—to protect soclety from violent crimes
committed by some defendants while they
are free, pending trial on earller offenses. A
House Judiciary Subcommittee is scheduled
to hold hearings on the Administration pro-
posal to authorize Federal judges to order
pretrial detention of certain defendants after
a hearing and compliance with specified con-
ditions. The problem has become acute in the
Distriect of Columbia—the only place In
which Federal jurisdiction includes street
crimes. The D.C. police have reported that
35 percent of defendants indicted on armed
robbery—who were released pending trial,
were re-arrested and re-indicted on subse-
quent felonies—mostly armed robberies—be-
fore they came to trial in their first cases.
D.C. police authorities declared recently that
crime in the Capital City could almost be
“cured” if 300 hardcore criminals and nar-
cotics users could be put in jail. The records
show that not only in Washington, but na-
tionwide, Increasing numbers of crimes are
being committed by persons already indicted
but free on pretrial release. Many are being
arrested up to seven times for new offenses
while awaiting trial. Libertarians will be
screaming about how pre-trial detention of
hardcore criminals will violate the American
system of justice. But that system 15 in deep
trouble. Isn't it time that some changes
were made In 1t? Changes that balance pro-
tection of the innocent with protection of
the guilty?

[From the Richmond (Va.) News Ledger,

June 30, 1970]
Ler THE Jupces DECIDE

A few days ago in Washington, a traffic
patrolman shot and killed a robbery suspect
fleeing from a ligquor store holdup, after the
suspect had shot the patrolman through the
chest and neck. Details of the shooting re-
peat & pattern that has prevailed in the na-
tion's capital since passage of the Bail Re-
form Act of 1966, under which all suspects
charged with other than capital crimes in
Federal courts must be released on bond if
the judge considers them lkely to show up
for trial. ;

Had Federal District judges in Washington
been permitted to consider a suspect’s rec-
ord or the likellhood that he would commilt
other crimes while free on bond, the recent
shootout might not have occurred. The sus-
pect In the case, Franklin E. Moyler, had
the record of a hardened criminal, He had
served two years Inm jall on charges of as-
saulting an officer. He subsequently chalked
up. & number of assault charges: In January,
he was charged on_ four counts, including
assault with a deadly weapon, but was re-
leased when he posted one-tenth of a $1,600
bond. On June 1, he was charged again
with robbery and released on a $2,000 bond.
S0 he was free on June 19 to shoot and to
wound & policeman critically.
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The latest incident adds yet more impera-
tive reasons for approval of a preventive de-
tention provision included in the D.C. Crime
Bill, under which Federal District judges
would be permitted more discretion in set-
ting bail. The Tydings Advisory Panel Against
Armed Violence recently endorsed preven-
tive detention as “an immediate response to
armed violence.” The panel found, in its in-
vestigation, that one out of every 11 suspects
released on bond is charged with subsequent
offenses before reaching trial on the first
charges, The panel also reported that of-
fenders charged with certain crimes, such
as burglary, robbery, and narcotics offenses,
are much more likely to be charged with
subsequent offenses while free on bond.

The preventive detention proposal has
sincere opposition from those who believe
that 1t infringes on the constitutional rights
of criminal suspects. After all, they say, the
suspect Has not yet faced trial on his
charges, and therefore he must be presumed
innocent and set free until proved guilty.
Opponents further contend that only a small
percentage of those released actually commit
new crimes before their trials, and preven-
tive detention would punish both the inno-
cent and the gullty.

EXTENSIONS: OF REMARKS

These arguments fall to persuade. In recent
testimony before a Senate subcommittee, US.
District Judge George Hart recounted 14 cages
in Washington in which preventive detention
would have prevented commission of new
crimes by the suspects, all of whom had been
charged with crimes of violence. The subse-
quent crimes included rape, attempted mur-
der, and armed robbery. In Judge Hart's view,
the right of society to be protected from
crimes of violence justifies approval of pre-
ventive detention.

Those who oppose preventive detention
somehow view judges as ogres who would
welcome an opportunity to put every criminal
suspect behind bars. The record suggests
otherwise. Judges who deal daily with violent
criminals soon learn to recognize a hardened
criminal when he appears in their court-
rooms, These judges also recognize their re-
sponsibility. to uphold the law acting as in-
struments of -that law. Arguments against
preventive detention suggests that most
judges are corrupt and that they have no
ability to distinguish a hardened criminal
from a first offender, an unjustified insult to
the Federal judiciary.

The arguments continue, pro and con, and
a great deal of misinformation results, Mean-
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while, the crime rate In Washington rose 21
per cent during the first three months of this -
year over the same period in 1969; the na-
tional crime rate rose by 13 per cent. Even
the liberal Washington Post has recognized
that the lack of preventive detention has con-
tributed to Washington’s crime problems.
With support, from both conservative and
liberal elements, preventive detentlon in
conjunction with a speedier trial system,
may yet prove a highly effective weapon
agalnst those who repeatedly threaten the
lives and safety of citizens in the nation’s
capital.

ADJOURNMENT UNTIL 11 A.M.
TOMORROW

Mr. BYRD of West Virginia. Mr. Pres-
ident, if there be no further business to
come before the Senate, I move, in ac-
cordance with the previous order, that
the Senate stand in adjournment until
11 a.m. tomorrow.

The motion was agreed to; and (at 5
o’clock and 24 minutes p.m.) the Senate
adjourned until tomorrow, Thursday,
July 23, 1970, at 11 a.m.

EXTENSIONS OF REMARKS

ONE MAN’S PERSEVERANCE

HON. LOUIS C. WYMAN

OF NEW HAMPSHIRE
IN THE HOUSE OF REPRESENTATIVES
Wednesday, July 22, 1970

Mr. WYMAN. Mr. Speaker, an article
appeared in Sunday’s Boston Globe that

describes the splendid work of Mr. Hugh
Tuttle, former mayor of Dover, N.H,, in
keeping his family’s three-century-old
farm a prosperous and going concern in
the fact of growing urbanization.

Hugh Tuttle’s energy, industry, and
dedication to his home and his fellow
citizens are well known in Dover, N.H.,
and throughout New Hampshire's First
Congressional District. In these rapidly
changing, and often confusing times,
Hugh’s accomplishment serves as an in-
spiration to us all.

The article follows:

IN AGE OF DISAPPEARING FarMs: HuGH TUTTLE
Loves THE LAnD Too MuceE To Give Up
(By Nathan Cobb)

Dover, N.-H.—It is this simple: Hugh Tuttle
loves the land.

For 325 years, the Tuttles have been farm-
ing the rich soil of Dover Point, three miles
southeast of the center of this milltown of
20,000. The developments that chewed up
the other farms along the Point and spit
out the box-like houses that replaced them
now squat at the borders of Hugh Tuttle’s
land, and he realizes they will someday in-
vade his own fields,

But he also knows it has been his own
ingenuity and foresight that has sustalned
the Tuttle farm for at least one more gen-
eration, thus assuring him he will always be
a farmer, And that'’s all he ever wanted, really.

The success of Hugh Tuttle is ironic. His
property has been worked by 10 generations
of Tuttles and is the oldest farm in America
that has continually passed from father to
son. But Hugh's refusal to cling to the past
has been its salvation.

Educated in botany at both Harvard and
the University of New Hampshire, Tuttle has
an advantage over most of his fellow farm-
ers. He not only knows how something grows,
he knows why.

As he drives you through his 40-plus acres
of salad crops, he is likely to tell you about
one of his latest experiments, perhaps the
black sheets of polyethylene he is using to
warm the topsoll. He has been active in the
Soil Conservation Service for nearly 25 years,
and he is constantly talking about “a better

But the main reason the Tuttle land has
not yet gone for housing sits conspicuously
beside Dover Point Road at the northwest
corner of the farm. It is formally designated
“Tuttle’s Red Barn,” but people hereabouts—
who know Hugh as a former city councllor,
mayor, acting city manager and state legis-
lator—call it simply “Tuttles.” It is the store
where Tuttle sells the vegetables they grow,
as fast as they can grow them.

“My father always sold to the independent
stores,” recalls Tuttle, who 1s 50 but whose
bone-thin features, mahogany-colored skin
and closely-cropped hair skim a decade off his
age. “But then the chain supermarkets came
in. They weren't interested in quality, just
in buying cheap and selling high. We strug-
gled along for several years and just weren't
making enough income. I could see we had
to do something.” 4

Tired of paying 40 cents or more on the
dollar to a middleman, the Tuttles warily
opened their 125-year-old barn as a roadside
store in 1956. They were immediately inun-
dated by a quality-starved market that has
been growing ever since. The dally appear-
ance of 800-1000 customers who spend
around $1200 is not uncommeon, a volume of
business that is a far cry from the two truck-
fuls of preordered groceries Tuttle was labo-
riously delivering to local stores every day 15
Years ago.

The unchallenged manager of the store 1s
Hugh's wife, Joan. She defles the stereotype
image of & farmer’s wife as she rushes about
in fashionable bellbottoms and sandals, anx-
iously checking the loading platform in back
for more vegetables or happily discussing
four types of strawberries with a customer
out front.

All three Tuttle children passed their grow-
ing-up summers in the store. But Rebecca, a
long-legged blonde who is 17 and will start
college in the Fall, may well be spending her
last season on Dover Point. And Lucy, 25, lives
in Paris, while 23-year-old Willlam Penn
Tuttle 3d is working in Boston.

The barn opens for the season with the
green lettuce and spinach of late May, runs
through the yellow corn of hot summer, and

closes with the orange pumpkins of Hal-
loween. Cars fill the parking lot long before
the 10 a.m. opening, and many dally pickings
are gone by noon. There is no such thing as
“day-old,” and smart shoppers telephone
ahead to reserve certain vegetables,

The atmosphere around the store is chaotic
crackerbarrel. The hectic filling of orders is
likely to be salted with numerous questions
about children, introductions of grandchil-
dren and exchanges of news.

Not only are customers called by name. So
are their dogs.

While all this controlled mayhem is tak-
ing place at the barn, Hugh Tuttle usually
can be found quietly managing his flelds.
“It's better that way,” he smiles, “Some-
times if a customer complains, I take It
personally.”

The farm now produces some 60 vegeta-
bles, everything from Swiss chard to Chinese
peas. “"We decided we were going to make
these meat and potato Yankees like salads,
and we've done it,” Hugh laughs, His land
covers 245 acres (the average U.S. farm being
250), but some 200 of this pasture, hayland,
wasteland and the woodland that produces
the fireplace logs he sells during Fall and
Winter.

He keeps preclse records of when, where
and what he grows, as well as shortage and
excess records. These details will make up his
“bible” for subsequent years.

Complicated? “It’s either do it this way or
mechanize and grow only two or three crops,
ship them to Boston, pay off the top, and let
everyone make more money than you do,” he
says flatly.

Hugh Tuttle's day begins at 5:30 a.m., and
by 7:30 he 1s jolned by his pickers. Unlike
many New England farmers, he has a bulilt-
in labor market. Dover is filled with low-
income familles who are anxious to have
their teenagers work in the flelds, and the
University of New Hampshire is only four
miles away. The farm recelves some 200-300
work applications every year.

Picking goes on all day, with Tuttle act-
ing as a lialson between the store and fields.
When his wife tells him customers are wait-
ing for peas, he hurriedly moves pickers to
that area of the farm. Or beans. Or corn.
And on it goes.

It was one John Tuttle—"Immigrant
John”, the family calls him—who first made
his way to Dover Point from Bristol, Eng-
land, in 1632, having been shipwrecked off
the coast of Maine along the way. The land
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