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SE.NATE-Friday, July 17, 1970 
The Senate met at 11 a.m. and was 

called to order by the Vice President. 
The Chaplain, the Reverend Edward 

L. R. Elson, D.D., offered the following 
prayer: 

Eternal God, our Father, come to us 
now with such a vivid sense of Thy pres­
ence that we may meet the duties of 
this day with the mastery and majesty 
befitting men who acknowledge Thy sov­
ereignty. When the way is hard, when 
pressures mount, and tension is high, 
light up the way to wise solutions to 
every problem. 

Keep us growing in the manly graces 
of the Master of Life. By kind words, 
gentle disposition, and firm resolution 
may we identify ourselves sympatheti­
cally with suffering humanity. Give us 
faith and perseverance, sensitive and 
generous hearts, so as to bring healing 
to a troubled world. 

As we pray for ourselves, so we pray 
also for our countrymen that the life of 
the Republic may be incandescent with 
righteousness and justice. 

In the Master's name. Amen. 

MESSAGES FROM THE PRESIDENT 
Messages in writing from the Presi­

dent of the United States submitting a 
nomination and withdrawing a nomina­
tion were communicated to the Senate 
by Mr. Leonard, one of his secretaries. 

EXECUTIVE MESSAGES REFERRED 
As in executive session, the Vice Pres­

ident laid before the Senate messages 
from the President of the United States 
submitting the nomination of Brig. Gen. 
Roy M. Terry <colonel, Regular Air 
Force, chaplain), U.S. Air Force, for 
temporary promotion to the grade of 
major general in the U.S. Air Force, and 
withdrawing the nomination of J. Rich­
ard Lucas, of Virginia, to be Director of 
the Bureau of Mines, which nominating 
message was referred to the Committee 
on Armed Services. 

THE JOURNAL 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that the reading of 
the Journal of the proceedings of Thurs­
day, July 16, 1970, be dispensed with. 

The VICE PRESIDENT. Without ob­
jection, it is so ordered. 

VACATING OF ORDER FOR RECOG­
NITION OF SENATOR MUSKIE 
TODAY 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that the special order 
for the distinguished Senator from 
Maine <Mr. MuSKIE) to speak today for 
not to exceed 30 minutes be vacated. 

The VICE PRESIDENT. Without ob­
jection, it is so ordered. 

LIMITATION ON STATEMENTS DUR­
ING TRANSACTION OF ROUTINE 
MORNING BUSINESS 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent to limit statements 
to 3 minutes in relation to the transac­
tion of routine morning business. 

The VICE PRESIDENT. Without ob­
jection, it is so ordered. 

COMMITTEE MEETINGS DURING 
SENATE SESSION 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that all committees 
be authorized to meet during the session 
of the Senate today. 

The VICE PRESIDENT. Without ob­
jection, it is so ordered. 

LABOR DAY RECESS AND PROGRAM 
Mr. SCOTT. Mr. President, I rise to 

ask the distinguished majority leader to 
comment on the proposed and very lim­
ited recess which is all, I understand, 
that we can manage over the Labor Day 
period; also to inquire as to the schedule 
for next week. 

Mr. MANSFIEI.D. Mr. President, in 
response to the questions raised by the 
distinguished minority leader, if it meets 
with his approval, and the Senate's, I 
would suggest that the Senate stand 
in adjournment from the conclusion of 
business on Wednesday, September 2, 
1970, until Tuesday at noon, September 
8, 1970. 

Mr. SCOTT. That would meet with my 
approval, and I have so advised the Sen­
ate Republican Members. 

Mr. MANSFIELD. I shall advise the 
Senate Democratic Members. This will 
be a tentative agreement, subject to ap­
pro¥al by our groups and the adoption 
of an appropriate resolution. The Sena­
tor's side has already approved it, and I 
am sure that ours will, also. 

Mr. SCOTT. Yes. While everyone 
would like more time off, especially in an 
election year, we must put the public's 
business first. There is still a great deal 
of unfinished work to be done. 

Mr. MANSFIELD. To recapitulate, the 
Labor Day recess will begin at the con­
clusion of the Senate's business on 
Wednesday, September 2, 1970, and 
the Senate will then stand in adjourn­
ment until noon on Tuesday, Septem­
ber 8, 1970. 

Mr. SCOTT. Yes. That is understood. 
Mr. MANSFIELD. So far as considera­

tion of proposed legislation is concerned, 
it is the desire of the joint leadership at 
this time to take up unobjected-to bills 
on the calendar and then, at the conclu­
sion of routine morning business, to turn 
to the consideration of the District of 
Columbia Court Reform and Criminal 
Procedure Act of 1970; and when that is 
finished-evidently not before Monday 
or Tuesday next week at the earliest-­
to take up the military procurement bill. 

Mr. SCOTT. Mr. President, I appreci­
ate that statement and thank the dis-

tinguished majority leader. I hope that 
we can finish the District of Columbia 
crime bill with reasonable expedition, 
in consideration of its importance. The 
crime clock does not stop running for us. 
This bill is much needed. 

Mr. MANSFIELD. It is, indeed. 

THE CALENDAR 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the Senate pro­
ceed to the conSideration of unobjeoted­
to bills, beginning with Calendar No. 
1021. 

The VICE PRESIDENT. Without ob­
jection, it is so ordered; and the clerk 
will state the first message. 

JAMES E. MILLER 

The bill (S. 878) for the relief of James 
E. Miller was considered, ordered to be 
engrossed for a third reading, read the 
third time, and passed, as follows: 

Be it enacted by the Senate and the House 
of Representatives of the United Sta.tes of 
America in Congress assembled, That James 
E. Miller, of Washington, District of Colum­
bia, is relieved of liability to pay to the 
United States the sum of $1,374.79, repre­
senting the aggregate amount of the loss 
resulting from the robbery of his cashier's 
cage at the National Bureau of Standards, 
Gaithersburg, Maryland, on July 11, 1966. In 
the audit and settlement of the accounts 
of any certifying or disbursing officer of the 
United States, credit shall be given for the 
amount for which liability is relieved by this 
Act. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD an excerpt from the report 
(No. 91-1017), explaining the purposes of 
the measure. 

There being no objection, the excerpt 
was ordered to be printed in the REcoRD, 
as follows: 

PURPOSE 

The purpose of the bill is to relieve the 
claimant of liability to pay the sum of 
$1,374.79, representing the aggregate amount 
of the loss from his cashier's cage resulting 
from a robbery of the National Bureau of 
Standards. 

STATEMENT 

The Department of Commerce has no ob­
jection to the enactment of the bill. 

In its favorable report on the bill, the 
Department of Commerce sets forth the facts 
in the case as follows: 

"This bill would relieve James E. Miller, of 
Washington, D.C., of liability to the United 
States in the sum of $1,374.79, which repre­
sents the aggregate amount of the loss 
resulting from a theft from his cashier's cage 
at the National Bureau of Standards, 
Gaithersburg, Md., on July 11, 1966. 

"Mr. Miller was employed by the Depart­
ment of Commerce as a cashier in the Na­
tional Bureau of Standards. On July 11, 1966, 
$1,374:.79 in Treasury funds was stolen from 
his office. The circumstances surrounding 
this theft were investigated by the Secret 
Service and the FBI, and Mr. Miller was 
found not to have been implicated. The 
General Accounting Office denied a. request 
that Mr. Miller be relieved of Uab111ty in this 
matter on the basis that the office was un-
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attended at the time, was not reasonably 
secure against theft, and that failure to lock 
the money in a drawer provided for that pur­
pose was a negligent omission which made 
the theft possible. 

"Mr. Miller retired on disability on Decem­
ber 10, 1967, Sit which time he was in step 
10 of grade G8-5. He had been transferred 
subsequent to the theft to a position at this 
grade from his former position of cashier at 
step 7 of grade G8-6. 

"In view of the circumstances and Mr. 
Miller's otherwise unblemished record, we 
believe it would be unduly harsh to require 
him to reimburse the United States for the 
amount of this loss. 

"We would, therefore, have no objection 
to the enactment of S. 878. 

"We have been advised by the Bureau of 
the Budget that there would be no objection 
to the submission of our report to the Con­
gress from the standpoint of the administra­
tion's program." 

The committee believes that the bill is 
meritorious and recommends it favorably. 

DONAL E. McGONEGAL 
The bill <S. 1422) for the relief of 

Donal E. McGonegal was considered, or­
dered to be engrossed for a third read­
ing, read the third time, and passed, as 
follows: 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled. That Donal 
E. McGonegal, of Springfield, Virginia, is 
hereby relieved of all liab111ty for repayment 
to the United States of the sum of $728.37, 
representing the amount of overpayments of 
per diem he received, as the result of ad­
ministrative error, from the United States 
Navy during the period from June 26, 1966, 
through November 22, 1966, while the said 
Donal E. McGonegal was serving on 8/Ctive 
duty with the United States Navy. In the 
audit and settlement of the accounts of any 
certifying or disbursing officer of the United 
States, full credit shall be given for the 
amount for which liability is relieved by 
this Act. 

SEc. 2. (a) The Secretary of the Treasury 
is authorized and directed to pay, out of any 
money in the Treasury not otherwise ap­
propriated, to the said Donal E. McGonegal, 
the sum of any amount received or withheld 
from hlm on account of the overpayment re­
ferred to in the first section of this Act. 

(b) No part of any amount appropriated 
in this Act shall be paid or delivered to or 
received by any agent or attorney on account 
of services rendered in connection with this 
claim, and the same shall be unlawful, any 
contract to the contrary notwithstanding. 
Any person violating the provisions of this 
Act shall be deemed guilty of a misdemeanor 
and upon conviction thereof shall be fined 
in any sum not exceeding $1,000. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD an excerpt from the report 
<No. 91-1018), explaining the purposes 
of the measure. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

PURPOSE 

The purpose of the bill is to relieve the 
claimant of all liability for repayment to 
the United States of the sum of $728.37, rep­
resenting the amount of overpayments of 
per diem he recei'fed, as the result of admin­
istrative error, from the U.S. Navy during 
the period from June 26, 1966 through No­
vember 22, 1966, while he W8i8 serving on 
active duty. 

STATEMENT 

The Department of the Navy has no ob­
jection to the enactment of the bill. 

In its favorable report on the bill, the De­
partment of the Navy set forth the f81Cts of 
the case as follows: 

"The proposal would relieve Mr. Donal E. 
McGonegal, a former lieutenant commander 
in the U.S. Navy, of liab111ty to repay to the 
United States the amount of $728.37, the 
sum he was overpaid per diem for the period 
June 26, 1966 through November 22, 1966, 
while he was serving on active duty with the 
U.S. Navy. 

"The records of this Department show 
that during the period of the overpayment 
Mr. McGonegal was on temporary duty at 
Bangkok, Thailand. The disbursing officer for 
the U.S.S. Intrepid (CV8-11) erroneously 
computed the per diem for this period at the 
$23 special rate rather than the $18 travel 
per diem rate established by volume 1 of 
the Joint Travel Regulations. The difference 
between the amount paid, $3,426.25, and the 
amount allowable, $2,697.88, represents the 
overpayment of $728.37. 

"The special per diem rates authorized un­
der the Joint Travel Regulations must be 
specifically authorized in advance by a spe­
cial determination issued by the Per Diem, 
Travel, and Transportation Allowance Com­
mittee, or the committee which is author­
ized by statute to publish the Joint Travel 
Regulations. The records in this case reveal 
that no application was submitted for a spe­
cial per diem allowance. 

"It would appear that the overpayment 
in this case was the result of an adminis­
trative error on the part of the disbursing 
officer for the U.S.S. Intrepid in using the 
wrong standard in determining the proper 
rate of per diem for Mr. McGonegal. There 
is no indication that the overpayment was 
the result of fault or negligence on the part 
of Mr. McGonegal. 

"In view of the foregoing, the Department 
of the Navy would interpose no objection to 
the enS~Ctment of S. 1422. 

"The Bureau of the Budget advises that, 
from the standpoint of the administration's 
program, there is no objection to the presen­
tation of this report for the consideration 
of the committee." 

The committee believes that the bill is 
meritorious and recommends it favorably. 

Attached and made a part of this report 
is a letter dated September 23, 1970, from the 
Department of the Navy. 

WILLIAM H. MORNING 

The bill <S. 1804) for the relief of 
William H. Morning was considered, 
ordered to be engrossed for a third read­
ing, read the third time, and passed, as 
follows: 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That, for the 
purposes of the Civil Service Retirement Act, 
William H. Morning, Silver Spring, Mary­
land, who was voluntarily separated from 
his employment with the Department of the 
Navy on December 30, 1965, for purposes of 
his retirement, shall be held and considered 
to have performed thirty years of service 
creditable for retirem.ent purposes at the 
time of his separation. The said WUUam H. 
Morning was voluntarily separated from the 
service for retirement purposes as a result 
of his reliance on erroneous information, 
through administrative error and without 
fault on his part, that he had performed 
the thirty years of creditable service requisite 
for his retirement on December 30, 1965, 
whereas he had in fact performed twenty­
nine years, eleven months, and sixteen days 
of such service at such time. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD an excerpt from the report 
(No. 91-1019), explaining the purposes 
of the measure. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

PURPOSE 

The purpose of the bill is that for the 
purposes of the Civil Service Retirement Act, 
William H. Morning, Silver Spring, Md., who 
was voluntarily separated from his employ­
ment with the Department of the Navy on 
December 30, 1965, for purposes of his re­
tirement, shall be held and considered to 
have performed 30 years of service creditable 
for retirement purposes at the time of his 
separation. The said William H. Morning was 
voluntarily separated from the service for re­
tirement purposes as a result of his reliance 
on erroneous information, through adminis­
trative error and without fault on his part, 
that he had performed the 30 years of credit­
able service requisite for his retirement on 
December 30, 1965, whereas he had in fact 
performed 29 years, 11 months, and 16 days 
of such service at such time. 

STATEMENT 

The facts of the case are found in the 
Department of the Navy report as follows: 

"Mr. Morning applied for optional retire­
ment with 30 years of creditable service to 
be effective December 30, 1965, as supply com­
mand management officer, Logistics Division, 
Bureau of Ships (NAVSHIPSYSCOM), Wash­
ington, D.C. He was advised by the personnel 
office of the Bureau of Ships that he was 
eligible for optional retirement with 30 years 
of creditable service. However, the Civil Serv­
ice Oommission on reviewing Mr. Morning's 
claim for optional retirement, discovered 
that service rendered in the U.S. Maritime 
Service intermittently for the period from 
January 30, 1945, to August 9, 1946, was er­
roneously credited for retirement purposes. 
Without such service, the total service cred­
itable for retirement purposes was only 29 
years, 4 months, and 19 days. This was off­
set by crediting 6 months, 25 days of credit­
able service with the Boa.rd of Public Welfare 
of the District of Columbia, Public Assist­
ance Division. With this service credited, Mr. 
Morning at the time of his retirement appli­
cation had. performed 29 years, 11 months, 
and 16 days of creditable service; 14 days 
short of the 30 years of creditable service 
required for an annuity based on optional 
retirement. The administrative error and Mr. 
Morning's reliance on erroneous information 
were without fault on his part. 

"In view of the above, the Department of 
the Navy interposes no objection to the en­
actment of S. 1804." 

In agreement with the views of the Navy, 
the committee recommends the b111 favor­
ably. Attached hereto and made a part here­
of is the favorable report of the Department 
of the Navy. 

BILL PASSED OVER 
The bill <S. 2104) for the relief of Mil­

ton Kyhos was announced as next in 
order. 

M·r. MANSFIELD. Over, Mr. President. 
The VICE PRESIDENT. The bill will 

be passed .over. 

RUTH E. CALVERT 
The bill <S. 3138) for the relief of Ruth 

E. Calvert was considered, ordered to be 
engrossed for a third reading, read the 
third time, and passed, as follows: 
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Be it enacted. by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That the 
Administ rator of Veterans' Affairs is author­
ized and directed to pay, out of money ap­
propriated for the payment of veterans' bene­
fits, to Ruth E. Calvert, of Stirling, New 
Jersey, the sum of $1,600, representing the 
amount of an allowance erroneously author­
ized by the Veterans' Administration on be­
half of her late husband, Ben Sassin Calvert, 
a disabled veteran, for the purchase of a 
specially equipped automobile, the payment 
of such allowance having been disallowed 
after the purchase of the automobile had 
been made by the said veteran. 

SEc. 2. No part of the amount appropriated 
in this Act shall be paid or delivered to or 
received by any agent or attorney on account 
of services rendered in connection with this 
claim, and the same is unlawful, any con­
tract to the contrary notwithstanding. Vio­
lation of the provisions of this section is a 
misdemeanor punishable by a fine not to 
exceed $1,000. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD an excerpt from the report 
(No. 91-102), explaining the purposes of 
the measure. 

There being no objeetion, the excerpt 
was ordered to be printed in the RECORD, 

as follows: 
PURPOSE 

The purpose of the proposed legislation is 
to clirect the Administrator of Veterans' Af­
fairs to pay $1,600 to Ruth E. Calvert, of Stir­
ling, N.J., representing the amount of an 
allowance toward the purchase price of a 
specially equipped automobile that the Vet­
erans' Administration erroneously authorized 
for her late husband, Ben Sassin Calvert, the 
payment of which was disallowed after the 
veteran had purchased the automobile. 

STATEMENT 

In its favorable report on the bill, the 
Veterans' Administration set forth the facts 
of the case as follows: 

"Ben Sassin Calvert (XC-8666773) served 
honorably in the U.S. Armed Forces from 
September 7, 1940 through August 20, 1945, 
and from August 20, 1946, through November 
30, 1961. In a rating decision of July 23, 1964, 
the Veterans' Administration established 
peacetime service-connection for Mr. Calvert's 
condition of metastatic carcinoma which, it 
was determined, had its inception in 1961. He 
was accordingly awarded disability compen­
sation for total disability. A subsequent rat­
ing of March 23, 1967, found him entitled 
to a higher statutory rate of compensation 
on accounrt; of the loss of use of both lower 
extremities at a level preventing natural 
knee action with prostheses in place, effective 
from August 4, 1966. 

"In May 1967, Mr. Calvert filed an applica­
tion for an award of monetary assistance 
toward the purchase of an automobile. The 
law (38 U.S.C. 1901, et seq.) authorizes mone­
tary assistance, not to exceed $1,600, to vet­
erans who incurred the loss or permanent 
loss of use of one or both feet (among other 
specified losses) from disability incurred in 
or aggravated by World War II or Korean 
conflict service. The benefit is also payable 
where the disability was incurred in or ag­
gravated by service after January 31, 1955 
and where "the injury was incurred or the 
disease was contracted in line of duty as the 
direct result of the performance of mllitary 
duty." Mr. Calvert was not entitled to this 
benefit since his disability, stemming from 
service after January 31, 1955, was not in­
curred as the "direct result of the perform­
ance of military duty." However, through 
error, Mr. Calvert was certified as entitled to 
the benefit. Before the error was discovered 
and the veteran notified, he had contracted 

for the purchase of an automobile, had taken 
delivery of the new car, and had surrendered 
his old car which had been resold. The vet­
eran filed an appeal from the decision deny­
ing him the $1,600 allowance. The Board of 
Veterans' Appeals, in its decision of March 
28, 1968, den1ed the appeal holding that the 
veteran did not meet the criteria of law 
governing the grant of assistance on the pur­
chase price of an automobile. 

"Following the veteran's death, Mrs. Cal­
vert satisfied the contractual obligation by 
paying the $1,600 due on the automobile. She 
requested that she be afforded relief by the 
Vet erans' Administration under 38 U.S.C. 
210(c) (2). That statutory provision author­
izes the Administrator to grant equitable 
relief where benefits "have not been provided 
by reason of administrative error on the part 
of the Federal Government or any of its em­
ployees." This request was denied by letter 
of November 1, 1968. While recognizing tha.t 
the Veterans' Administration had made an 
error in the case in issuing a certificate of 
eligibilty to the veteran, the letter pointed 
out that the reason the benefits in question 
had not been provided was not because of 
that error but because Mr. Calvert did not 
have basic eligibility for the monetary assist­
ance. Hence, the case did not come within the 
scope of 38 U.S.C. 210(c) (2) and the relief re­
quested by Mrs. Calvert could not be granted. 

"It is obvious that Mr. Calvert quite prop­
erly acted under the semblance of authority 
provided by the erroneous certificate of eli­
gibility and was misled by it to his, and Mrs. 
Calvert's, detriment. In view of the nature 
of the disease from which he was suffering, it 
is qulte reasonable to assume that if he had 
been aware of his nonentitlement to the 
$1,600 allowance he would not have con­
tracted for the purchase of a new auto­
mobile with special controls and relin­
quished his old automobile. 

"Accordingly, while we generally do not 
favor the enactment of private relief legis­
lation, in view of the facts and equities 
in this case, we recommend the favorable 
consideration of S. 3138 by your committee." 

The committee, after a review of the fore­
going, believes that the bill is meritorious 
and recommends favorable consideration of 
S. 3138, without amendment. 

DONAL N. O'CALLAGHAN 
The Senate proceeded to consider the 

bill <S. 2755) for the relief of Donal N. 
O'Callaghan which had been reported 
from the Committee on the Judiciary 
with an amendment on page 1, line 6, 
after the word "sum", strike out "of 
$1 ,650.85", and insert "to which he would 
be entitled under section 5724 (a) ( 4), title 
5 of the United States Code and the regu­
lations issued thereunder without regard 
to section 4.1d of the Bureau of the 
Budget Circular Numbered A-56, Revised, 
October 12, 1966."; so as to make the bill 
read: 

S. 2755 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That the Sec­
retary of the Treasury is authorized and 
directed to pay, out of any money in the 
Treasury not otherwise appropriated, to 
Donal N. O'Callaghan of Carson City, Nevada, 
the sum to which he would be entitled under 
section 5724(a) (4), title 5 of the United 
States Code and the regulations issued there­
under without regard to section 4.1d of the 
Bureau of the Budget Circular Numbered 
A-56, Revised, October 12, 1966. Such sum 
represents the amount of expenses the said 
Donal N. O'Callaghan incurred in selling his 
residence in Carson City, Nevada, incident 
to his transfer in June 1967, as an employee 

of the Office of Emergency Preparedness, from 
one location to another for the convenience 
of the Government, the said Donal N. O'Cal­
laghan having been unable, due to circum­
stances beyond his control, to comply with a 
Government regulation permitting reim­
bursement of such expenses only in the case 
of sales completed within one year after 
transfer. 

SEc. 2. No part of the amount appropriated 
in this Act in excess of 20 per centum the-reof 
shall be paid or delivered to or received by 
any agent or attorney on account of services 
rendered in connection with this claim, and 
the same shall be unlawful, any contract to 
the contrary notwithstanding. Violation 
of this section is a misdemeanor punishable 
by a fine not to exceed $1,000. 

The amendment was agreed to. 
The bill was ordered to be engrossed 

for a third reading, read the third time, 
and passed. 

]VIr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in the 
RECORD an excerpt from the report (No. 
91-1022 ), explaining the purposes of the 
measure. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 

as follows: 
PURPOSE OF AMENDMENr 

The amendment is inserted at the request 
of the Comptroller General and has the ef­
fect of requiTing the claimant to prove his 
loss was the amount claimed in the bill as 
introduced. 

PURPOSE 

The purpose of the bill is to authorize and 
direct the Secretary Of the Treasury to pay, 
out of a!ly money in the Treasury not oth­
erwise appropriated, to Donal N. O'Callaghan 
of Carson City, Nev., the sum of his losses on 
a Government move. Such sum represents the 
amount of expenses the said Donal N. O'Cal­
laghan incurr-ed in selling his residence in 
Carson City, Nev., incident to his transfer 
in June 1967, as an employee of the Office of 
Emergency Preparedness, from one location 
to another for the convenience of the Gov­
ernment, the said Donal N. O'Callaghan hav­
ing been unable, due to circumstances be­
yond his control, to comply with a Govern­
ment regulation permitting reimbursement 
of such expenses only in the case of sales 
completed within 1 year after transfer. 

STATEMENT 

Public Law 89-516 provides, in part, that 
under regulations promulgated by the Pres­
ident, funds available to the departments for 
their administrative expenses shall be avail­
able for the reimbursement of all or part of 
the expenses of the sale and acquisition of 
their residences (or the settlement of unex­
pired leases) by certain Federal officers and 
employees transferred to new locations inci­
dent to their employment. Such reimburse­
ment is made pursuant to regulations pro­
mulgated for the President by the Bureau of 
the Budget. 

Bureau of the Budget regulations (section 
4.1 of Circular No. A-56) permit such reim­
bursement only when "the settlement dates 
for the sale and purchase or lease termina­
tion transactions for which reimbursement 
is requested are not later than 1 year after 
the date on which the employee reported for 
duty at the new official station, except that 
an appropriate extension of time be author­
ized by the head of the department or his 
designee when settlement is necessarily de­
layed because of litigation." 

Evidently the pendency of litigation is the 
only valid reason for granting extensions 
of time. 

Mr. O'Callaghan entered on duty as re­
gional director of his agency on June 1, 1967, 
at Santa Rosa, Calif., leaving his family 



July 17, 1970 CONGRESSIONAL RECORD -SENATE 24817 
at his- last official residence in Carson City, 
Nev., where efforts were underway to sell the 
subject dwelling. On January 30, 1968, Mr. 
O'Callaghan moved his family to Santa Rosa, 
and left sales efforts to a real estate agency. 

By letter dated November 7, 1968, the 
regional director of the Federal Housing Ad­
ministration supports Mr. O'Callaghan's 
claim that homes in Carson City, were "very 
difficult to sell during the period of June 
1967 to August 1968." He states that "our 
records show that very few new homes were 
built and sold in the area during this time. 
Likewise, the market was very slow for the 
sale of existing homes." 

When Mr. O'Callaghan finally sold his 
house on August 14, 1968, he did so by taking 
a down payment of only $700 and a second 
mortgage of $2,588.48, an arrangement which 
Mr. O'Callaghan states worked a hardship on 
him but which nevertheless, had to be made 
in view of rental payments and mortgage 
payments he was making on his new and old 
residences. 

Mr. O'Callaghan did all he could to comply 
wit h the regulations at considera.ble hard­
ship to his financial situation. Under the 
foregoing circumstances the committee be­
lieves the bill is meritorious and accordingly 
recommends favorable consideration of S. 
2755, as amended. 

JOHN BORBRIDGE, JR. 

The Senate proceeded to consider the 
bill (S. 2834 ) for the relief of John Bar­
bridge, Jr., which had been reported from 
the Committee on the Judiciary with an 
amendment on page 1, line 5, after the 
word "of", strike out "$1,639.61," and in­
sert "$1 ,584.61,"; so as to make the bill 
read: 

s. 2834 
Be it enacted by the Senate and House 

of Representati ves of the United States of 
Ameri ca i n Congress assembled, That John 
Borbridge, Junior, of Anchorage, Alaska, is 
relieved of all liability for repayment to 
the United States of the sum of $1,584.61, 
represent ing the amount of costs erroneously 
paid by the United States to move the said 
John Borbridge, Junior, his dependents, and 
his household goods in 1967 from Juneau, 
Alaska., to Anchorage, Alaska, the said John 
Borbridge, Junior, having made such move 
to accept a civilian position with the Pub­
lic Health Service after having been er­
roneously advised that the Department of 
Health, Education, and Welfare had author­
ization to pay such costs. In the audit and 
settlement of any accounts in regard to such 
liability, full credit shall be given for the 
amount for which liability is relieved by this 
Act. 

SEc. 2. (a) The Secretary of the Treas­
ury is authorized and directed to pay, out 
of any money in the Treasury not other­
wise appropriated, to t he said John Bar­
bridge, Junior, the sum of any amount re­
ceived or withheld from him on account of 
the liability referred to in the first sec­
tion of this Act. 

(b) No part of any amount appropriated 
unde-r this section shall be paid or delivered 
to or received by any agent or attorney on 
account of services rendered in connection 
with this claim, and the same is unlawful, 
any contract to the contrary notwit hstand­
ing. Violation of this subsection is a mis­
demeanor punishable by a fine not to ex­
ceed $1,000. 

The amendment was agreed to. 
The bill was ordered to be engrossed 

for a third reading, read the third time, 
and passed. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD an excerpt from the report 

CXVI------11564--Part 18 

(No. 91-1023), explaining the purposes 
of the measure. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

STATEMENT 

The U.S. Civil Service Commission has no 
objection to the bill as amended. 

In its report to the committee on the 
claim, the Civil Service Commission has said: 

"The proposed legislation would relieve Mr. 
Borbridge of all liability for the repayment 
to the United States of the $1,639.61 errone­
ously paid by the United States to move him, 
his dependents, and his household goods in 
1967 from Juneau, Alaska, to Anchorage, 
Alaska, to accept a civilian position with the 
Public Health Service. 

"Mr. Borbridge was hired by the Govern­
ment for the position of native affairs officer 
with the Alaska Area Native Health Service 
of the Department of Health, Education, and 
Welfare at Anchorage, Alaska. The personnel 
or administrative officer who did the hiring 
advised Mr. Borbridge that he would be en­
titled to travel and transportation expenses 
for himself, his immediate family, and his 
household goods, and personal effects. Pay­
ment was later made by the Government for 
Mr. Borbridge's expenses incurred in mov­
ing from his place of residence in Juneau, 
Alaska, to his first post of duty in Anchorage, 
Alaska. Mr. Borbridge was subsequently ad­
vised that the payment was made in error 
and that he would be required to repay the 
Government. 

"On February 26, 1969, Mr. Borbridge filed 
a claim with the Comptroller General for re­
payment of the transportation expenses. On 
July 9, 1969, the Comptroller General, in 
claim No. Z-2379211, ruled that since Mr. 
Borbridge was not a Federal Government em­
ployee when he accepted the position with 
Public Health Service, and since the position 
of native affairs officer was not one for which 
the Civil Service Commission h&d determined 
a manpower shortage existed under 5 U.S.C. 
5723, Mr. Borbridge was not entitled to pay­
ment of travel and transportation experu;es 
to his first post of duty. The Comptroller 
General further stated that the Government 
wa.s not bound by the negligence or erroneous 
acts of its officers or agents and that no au­
thority existed to waive recovery of the er­
roneous payment. 

"It is evident that when Mr. Borbridge ac­
cepted the position with the Government 
he did so with the belief that he would incur 
no expenses in moving his family from their 
place of residence to his first post of duty. 
A new employee being hired by the Govern­
ment for the first time could not be ex­
pected to know all the technicalities of the 
travel, transportation, and appointment reg­
ulations. To require him to repay the Gov­
ernment under these circumstances would 
impose an unfair and unnecessary burden on 
him. 

"We have been informally advised by the 
Department of Health, Education, and Wel­
fare that the proper amount of relief should 
be $1,584.61 since Mr. Borbridge did not in 
fact use a $55 authorization for air ship­
ment of personal effects. The Commission 
would have no objection to the ena.ctment 
of s. 2834 provided it is amended to grant 
relief of $1 ,584.61." 

JAMES GLEN RAMSAY 

The Senate proceeded to consider the 
bill (S. 311) for the 1elief of James Glen 
Ramsay which nad been reported from 
the Committee on the Judiciary with 
amendments on page 1, line 7, after the 
word "approve" , insert ··in the amount 
not to exceed $286.50"; at the beginning 
of line 10, strike out " Ramsey" and in-

sert "Ramsay"; on page 2, line 2, after 
the word "Glen", strike out ''Ramsey" 
and insert "Ramsay"; and in line 3, 
after the word "Ann", strike out "Ram­
sey" and insert "Ramsay"; so as to make 
the bill read: 

s. 311 
Be it enacted by the Senate and House 

of Representatives of the United States ot 
America in Congress assembled, That, not­
withstanding the provisions of the first sec­
tion of the Act entitled "An Act providing 
for the barring of claims against the United 
States", approved October 9, 1940 (54 stat. 
1061; 31 U.S.C. 71a(1)), the St:cret&ry of the 
Army is authorized to receive, consider, and 
approve in the amount not to exceed $286.50 
any claim filed within six months after the 
date of ena.ctment of this Act by James Glen 
Ramsay (Army Serial Number 224186) of 
114 North 11th Street, Miles City, Montana, 
for a refund of deductions which were made 
in 1918 and 1919 from the military pay of 
the said James Glen Ramsay for the support 
of his mother, Ann Ramsay, and which were 
not paid to his mother. 

The amendments were agreed to. 
The bill was ordered to be engrossed 

for a third reading, read the third time, 
and passed. 

The title was amended so as to read: 
"A bill for the relief of James Glen 
Ramsay." 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in the 
RECORD an excerpt from the report <No. 
91-1024), explaining the purposes of the 
measure. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

PURPOSE OF AMENDMENTS 

The purpose of the amendments is to cor­
rect the spelling of the claimant's name and 
insert a definite monetary amount of the 
claim in accordance with the available gov­
ernmental records. 

PURPOSE OF THE BILL AS AMENDED 

The purpose of the bill as amended is that 
notwithstanding the provisions of the first 
section of the act entitled "An act providing 
for the barring of claims against the United 
States", approved October 9, 1940 (54 Stat. 
1061; 31 U.S.C. 71a( 1) ) , the Secretary of the 
Army is authorized to receive, consider, and 
approve in an amount not to exceed $286.50, 
any claim filed within 6 months after the date 
of enactment of this act by James Glen 
Ramsay (Army Serial No. 224186) of 114 
North 11th Street, Miles City, Mont., for a 
refund of deductions which were made in 
1918 and 1919 from the milltary pay Olf the 
said James Glen Ramsay for the support of 
his mother, Ann Ramsay, and which were 
not paid to his mother. 

SMITHSONIAN INSTITUTION PLANS 
AND CONSTRUCTION OF MUSEUM 
SUPPORT AND DEPOSITORY FA­
CILITIES 

The Senate proceeded to consider the 
bill <S. 209) to amend the act of August 
22, 1949 (63 Stat. 623), so as to author­
ize the Board of Regents of the Smith­
sonian Institution to plan and construct 
musewn support and depository facili­
ties which had been reported from the 
Committee on RUles and Administration 
with an amendment on page 2, line 4, 
after the word " publications;", strike out 
"and further, appropriations are hereby 
authorized to plan and construct museum 
support and depository facilities, and 
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these appropriations shall remain avail­
able until expended." and, in lieu thereof, 
insert "and further, appropriations not 
to exceed $500,000 are hereby authorized 
for preliminary planning and design of 
mureum support and depository facilities 
proposed to be constructed on land pres­
ently owned by the Federal Government 
within the metropolitan area of the Dis­
trict of Columbia, such funds to be con­
sidered a part of the total design cost of 
the proposed facil1ties, and to remain 
available until expended."; so as to make 
the bill read: 

s. 209 
Be it enacted by the Senate and House 

of Representatives of the United States of 
America in Congress assembled, That section 
2 of the Act of August 22, 1949, is amended 
to read as 'follows: 

"SEc. 2. Appropriations are hereby author­
ized to the Board of Regents for the main­
tenance of the Astrophysical Observation and 
the making of solar observations at high alti­
tudes; for repairs and alterations of build­
ings and grounds occupied by the Smith­
sonian Institution in the District of Colum­
bia and elsewhere; and for preparation of 
manuscripts, drawings, and illustrations for 
publications; and further, appropriations 
not to exceed $500,000 are hereby authorized 
for preliminary planning and design of mu­
seum support and depository facilities pro­
posed to be constructed on land presently 
owned by the Federal Government within 
the metropolitan area of the District of Co­
lumbia, such funds to be considered a part 
of the total design cost o'f the proposed fa­
cilities, and to remain available until ex­
pended." 

The amendment was agreed to. 
The bill was ordered to be engrossed 

for a third reading, read the third time, 
and passed. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD an excerpt from the report 
(No. 91-1030), explaining the purposes 
of the measure. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

S. 209 as referred would authorize appro­
priations to the Smithsonian Institution for 
planning and construction o! museum sup­
port and depository facllities. 

COMMITTEE AMENDMENTS 

The Committee on Rules and Administra­
tion adopted an amendment to S. 209 to 
limit the authorized appropriation to $500,-
000, to specify that the proposed museum 
support and depository !aclllties be con­
structed on land presently owned by the Fed­
eral Government within the metropolitan 
area of the District of Columbia, and to 
limit the use of the appropriated funds to 
preliminary planning and design of the fa­
c111ties. 

BACKGROUND 

S. 209, as amended, is intended as a first 
step toward providing adequate storage and 
support fac111ties for the large and growing 
national collections committed to the care 
of the Smithsonian Institution. 

The collections under the care of the 
Smithsonian now number in excess of 60 mil­
lion objects. The total includes items sought 
by the Smithsonian for historical or scien-
tific value, gifts from foreign countries, and 
donations of valuable items !rom individuals. 
These items vary in size from specimens a few 
millimeters in diameter to full-scale exam­
ples of American rocketry and aircraft. 

The problem of storing these items when 
they are not on public display ls becoming 

increasingly critical. The national collection 
has been increasing at the rate of 1 mi111on 
items a year !or the pa.st 10 years. 

The Subcommittee on the Smithsonian In­
stitution of the Committee on Rules and Ad­
ministration conducted a joint hearing on S. 
209 on September 23, 1969, together with the 
Subcommittee on Library and Memorials of 
the Committee on House Administration. 

The subcommittee ex:amined in detail the 
storage needs of the Smithsonian, the In­
stitution's efforts to control the growth of the 
collections, and the projected costs of the 
proposed storage and support facillties. 

Officials of the Smithsonian Ins·titution 
testified that additions to the collections are 
screened carefully to limit accessions to ma­
terials valuable for exhibition, research, or 
historical purposes. The committee was as­
sured that existing collections are, in addi­
tion, periodically reviewed and unnecessary 
items in the collections removed. Proper care, 
full utilization, and adequate review of the 
existing collections are hampered however by 
existing crowded storage conditions. 

Nearly all of the national collections are 
now stored either in the complex of Smith­
sonian buildings on the Mall in the District 
of Columbia, or in temporary, obsolete metal 
buildings at a 20-acre storage site in Silver 
Hill, Md. 

The committee believes that use of space in 
buildings on the Mall for storage is undesir­
able. The Mall buildings were constructed 
primarily for display in an area convenient 
to visitors. Space on the Mall is far too lim­
ited and valuable to be devoted to any sub­
stantial extent to warehouse functions. On 
the other hand, the existing structures at 
Silver Hill do not provide adequate, secure, 
modern storage. 

Smithsonian officials informed the com­
mittee that they envision a 10-year construc­
tion program to provide 600,000 square feet 
of depository and support facillty space. The 
current estimated cost of these facilltles, in­
cluding allowances for cost escalation during 
the 10-year period, is $19,980,000. 

COMMITTEE ACTION 

The Committee on Rules and Administra­
tion believes that the need for modern de­
pository and support facilities for the Smith­
sonian has been demonstrated. The commit­
tee believes further that the Smithsonian 
should be encouraged to make the maximum 
use of existing buildings on the Mall for 
public display purposes, and utilize less ex­
pensive buildings, less centrally locart;ed, for 
storage and support functions. 

The committee is concerned, however, that 
the expenditures for new depository and 
support facilities be held at the lowest pos­
sible level, particularly at a time when Fed­
eral Government expenditures must be re­
strained. Accordingly, the committee has 
limited the current authorization to $500,-
000 for preliminary planning and design of 
the proposed facllities. The Congress thus 
will have an opportunity to review the plans 
before funding for construction is author­
ized. 

The committee believes further that the 
proposed facilities should be planned for a 
site already owned by the Federal Govern­
ment, and within the metropolitan area of 
the District of Columbia, and has amended 
the blll accordingly. 

BILL PASSED OVER 
The bill <H.R. 14213), to amend see­

ttons 5580 and 5581 of the revised stat-
utes to provide for additional members 
of the Board of Regents of the Smith­
sonian Institution, was announced as 
next in order. 

Mr. MANSFIELD. Over, Mr. President. 
The VICE PRESIDENT. The b111 will 

be passed over. 

SPECIAL POLICEMEN AT THE GOV­
ERNMENT PRINTING OFFICE 

The bill (H.R. 14452) to provide for 
the designation of special policemen at 
the Government Printing Office, and for 
other purposes, was considered, ordered 
to a third reading, read the third time, 
and passed. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in 
the record an excerpt from the report 
<No. 91-1026), explaining the purposes 
of the measure. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

H.R. 14452 would authorize the Public 
Printer or his delegate to designate em­
ployees of the Government Printing Office 
to serve as special pollcemen to protect per­
sons and property in premises and adjacent 
areas occupied by or under the control of the 
Government Printing Office. Under regula­
tions which would be prescribed by the Pub­
lic Printer, employees designated as special 
policemen would be authorized to bear and 
use arms in the performance of their duties; 
to make arrest for violations of laws of the 
United States, the several States, and the 
District of Columbia; and to enforce the 
regulations of the Public Printer, including 
the removal from Government Printing Office 
premises of individuals who violate such 
regulations. The jurisdiction of special police­
men in premises occupied by or under the 
control of the Government Printing Office 
and adjacent areas would be concurrent with 
the jurisdiction of the respective law enforce­
ment agencies where the premises are lo­
cated. 

TIME OFF AS COMPENSATION FOR 
OVERTIME WORKED BY CERTAIN 
EMPLOYEES OF THE GOVERN­
MENT PRINTING OFFICE 
The bill (H.R. 14453) to authorize the 

Public Printer to grant time off as com­
pensation for overtime worked by cer­
tain employees of the Government Print­
ing Office, and for other purposes was 
considered, ordered to a third reading, 
read the third time, and passed. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD an excerpt from the report 
(No. 91-1027), explaining the purposes 
of the measure. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

H.R. 14453 would authorize the Public 
Printer to grant employees paid on an annual 
basis compensatory time off from duty in­
stead of overtime pay for overtime work. 
Additional information on the purpose and 
background of H.R. 14453, excerpted from 
the accompanying House report (H. Rept. 91-
1121), is as follows: 

"PURPOSE 

"The purpose of this bill is to grant legisla­
tive sanctions for the longstanding policy of 
the Public Printer which permits, as a sub­
stitute for paid overtime, the granting of an 
equivalent amount of time off from duty to 
annual salaried employees who are required 
to work overtime. The proposal, which is pat­
terned after an authorization to the Archi­
tect of the Capitol (5 U.S.C. 5543 (b)), is sub­
mitted in accoroance with a recommendation 
by the Assistant Comptroller General of the 
United States and with the concurrence of 
the Joint Committee on Printing." 
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AIR POLLUTION ABATEMENT BY 

FEDERAL FACILITIES 

The resolution (S. Res. 421) to print 
as a Senate document the report of the 
Secretary of Health, Education, and 
Welfare entitled "Air Pollution Abate­
ment by Federal Facilities" was con­
sidered and agreed to, as follows: 

S. RES. 421 
Resolved, That there be printed, with illus­

trations, as a. Senate document, the report of 
the Secretary of Health, Education, and Wel­
fare, entitled, "Air Pollution Abatement by 
Federal Fa.c111ties", submitted to the Con­
gress in accordance with section 111 (b) of 
the Clean Air Act, as amended, and that 
there be printed two thousand five hundred 
additional copies of such document for the 
use of the Committee on Public Works. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD an excerpt from the report 
<No. 91-1028), explaining the purposes 
of the measure. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

Senate Resolution 421 would provide (1) 
that there be printed, with illustrations, as 
a Senate document, the report of the Secre­
tary of Health, Education, and Welfare en­
titled "Air Pollution Abatement by Federal 
Facilities," submitted to the Congress in 
accordance with section 111(b) of the Clean 
Air Act, as amended, and (2) that there be 
printed 2,500 additional copies of such docu­
ment for the use of the Committee on Public 
Works. 

The printing-cost estimate, supplied by 
the Public Printer, is as follows: 

Printing-cost estimate 
To print as a. document (1,500 

copies) ---------------------- $1,535.54 
2,500 additional copies, at $72.34 

per thousand__________________ 180. 85 

Total estimated cos,t, Senate 
Resolution 42L_________ 1, 716. 39 

THE 1970 ANNUAL REPORT ON UR­
BAN AREA TRAFFIC OPERATIONS 
IMPROVEMENT PROGRAMS 
The resolution <S. Res. 427) to print 

as a Senate document the report of the 
Secretary of Transportation, "The 1970 
Annual Report on Urban Area Traffic 
Operations Improvement Programs" was 
considered and agreed to, as follows: 

S. RES. 427 
Resolved, That there be printed, with illus­

trations, as a. Senate document, the report 
of the Secretary of Transportation, entitled, 
"The 1970 Annual Report on Urban Area. 
Tra.ffi.c Operations Improvement Programs 
(TOPICS)", submitted to the Congress in 
accordance with section 10 of the Federal­
Aid Highway Act of 1968 (Public Law 90-
495), and that there be printed two thou­
sands five hundred additional copies for the 
use of the Committee on Public Works. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD an excerpt from the report 
<No. 91-1029>, explaining the purposes 
of the measure. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

Senate Resolution 427 would provide (1) 
that there be printed, with illustrations, as 
a Senate document, the report of the Secre­
tary of Transportation, entitled "The 1970 

Annual Report on Urban Area. Tra.ffi.c Oper­
ations Improvement Programs (TOPICS)", 
submitted to the Congres in accordance with 
section 10 of the Federal-Aid Highway Act of 
1968 (Public Law 90--495); and (2) that 
there be printed 2,500 additional copies of 
such document for the USe of the Committee 
on Public Works. 

The printing-cost estimate, supplied by 
the Public Printer, is as follows: 

Printing-cost estimate 
To print as a. document (1,500 

copies)----------------------- $1,896.61 
2,500 additional copies, at $76.47 

per thousand__________________ 191. 18 

Total estimated cost, Senate 
Resolution 427__________ 2, 087.79 

BILL PASSED OVER 

The bill <S. 734) to revise the Federal 
election laws, and for other purposes, 
was announced as next in order. 

Mr. MANSFIELD. Over, Mr. President. 
The VICE PRESIDENT. The bill will 

be passed over. 

SYLVIA M. COLEMAN 

The resolution <S. Res. 430) to pay a 
gratuity to Sylvia M. Coleman was con­
sidered and agreed to, as follows: 

S. REs. 430 
Resolved, That the Secretary of the Sen­

ate hereby is authorized and directed to 
pay, from the contingent fund of the Senate, 
to Sylvia. M. Coleman, widow of Raleigh S. 
Coleman, Junior, an employee of the Archi­
tect of the Capitol assigned to duty in the 
Senate Office Buildings at the time of his 
death, a sum equal to six months' compen­
sation at the rate he was receiving by law 
at the time of his death, said sum to be con­
sidered inclusive of funeral expenses and all 
other allowances. 

ORDER OF BUSINESS 
Mr. MANSFIELD. Mr. President, I 

suggest the absence of a quorum. 
The VICE PRESIDENT. The clerk 

will call the roll. 
The assistant legislative clerk pro­

ceeded to call the roll. 
Mr. ERVIN. Mr. President, I ask unani­

mous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER (Mr. AL­
LEN). Without objection, it is so ordered. 

COMMUNICATIONS FROM EXECU­
TIVE DEPARTMENTS, ETC. 

The VICE PRESIDENT laid before the 
Senate the following letters, which were 
referred as indicated: 
REPORT ON OCEANOGRAPHIC SHIP OPERATING 

SCHEDULES 
A letter from the Oceanographer of the 

Navy, transmitting, for the information of 
the Senate, a. report on oceanographic ship 
operating schedules dated June 1970 (with 
an accompanying report); to the Committee 
on Commerce. 

HEALTH PROFESSIONALS AND NURSES 
A letter from the Secretary of Health, Edu­

cation, and Welfare, informing the Senate 
the report on health educational assistance 
and nurse training due prior to July 1, 1970, 
under the Public Health Service Act, will be 
delayed; to the Committee on Labor and 
Public Welfare. 

PROPOSED LEGISLATION TO PROVIDE EMPLOY­
MENT WITHIN THE ENVIRONMENTAL PRO­
TECTION OF COMMISSIONED OFFICERS OF THll: 
HEALTH SERVICE 
A letter from the Secretary of Health, Edu­

cation, and Welfare, transmitting a draft of 
proposed legislation to provide for employ­
ment within the Environmental Protection 
Agency of commissioned officers of the Public 
Health Service, and for other purposes (with 
accompanying papers); to the Committee on 
Post Office and Civil Service. 
REPORT ON SALE AND EXCHANGE OF PAINTINGS 

A letter from the Comptroller General of 
the United States, transmitting, for the in­
formation of the Senate, a. copy of a. letter 
report to Congressman HAsTINGS .KEITH on 
the sale and exchange of paintings by the 
National Collection of Fine Arts of the 
Smithsonian Institution (with accompanying 
papers); to the Committee on Rules and 
Administration. 

ENROLLED BILLS AND JOINT 
RESOLUTION SIGNED 

The VICE PRESIDENT announced 
that on today, July 17, 1970, he signed 
the following enrolled bills and joint 
resolution, which had previously been 
signed by the Speaker of the House of 
Representatives. 

S. 980. An act to provide courts of the 
United States with jurisdiction over contract 
claims against nona.ppropriated fund activi­
ties of the United States, and for other pur­
poses; 

S. 1520. An act to exempt from the anti­
trust laws certain combinations and arrange­
ments necessary for the survival of failing 
newspapers; 

H.R. 7517. An act to amend the Canal 
Zone Code to provide cost-of-living adjust­
ments in cash relief payments to certain 
former employees of the Canal Zone Govern­
rr...ent, and for other purposes; 

H.R. 11766. An act to amend title II of the 
Marine Resources and Engineering Develop­
ment Act of 1966; 

H.R. 12758. An act to authorize the Sec­
retary of the Interior to establish a volunteers 
in the park program, and for other purposes; 

H.R. 16595. An act to authorize appropria­
tions for activities of the National Science 
Foundation, and for other purposes; and 

S.J. Res. 88. Joint resolution to create a 
commission to study the bankruptcy laws of 
the United States. 

REPORT OF A COMMITrEE 
The following report of a committee 

was submitted: 
By Mr. RANDOLPH, !rom the Committee 

on Public Works, without amendment: 
S. 3192. A bill to designate the navigation 

lock on the Sacramento deepwater ship 
channel in the State of California. as the 
William G. Stone navigation lock (Rept. No. 
91-1032). 

EXECUTIVE REPORT OF A 
COMMITTEE 

A:s in executive session, the following 
favorable report of a nomination was 
submitted:. 

By Mr. PASTORE, !rom the Joint Com­
mittee on Atomic Energy: 

Glenn T. Seaborg, or Call!ornia, to be a 
member of the Atomic Energy Commission. 

BILLS INTRODUCED 

Bills were introduced, read the first 
time and, by unanimous consent, the 
second time, and referred as follows: 
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By Mr. MOSS: 

S. 4097. A bill to preserve and stabilize the 
domestic gold mining industry on public, 
Indian, and other lands within the United 
States and to increase the domestic produc­
tion of gold to meet the needs of industry 
and national defense; to the Committee on 
Interior and Insular Affairs. 

By Mr. HARTKE: 
S. 4098. A bill entitled "Policeman's Salary 

Supplemental Act"; to the Committee on 
the Judiciary. 

(The remarks of Mr. HARTKE when he in­
troduced the bill appear later in the RECORD 
under the appropriate heading.) 

By Mr. MILLER: 
S. 4099. A bill to amend section 2771 of 

title 10, United States Code, relating to final 
settlement of accounts of deceased members 
of the Armed Forces; to the Committee on 
Armed Services. 

(The remarks of Mr. MILLER when he in­
troduced the bill appear later in the RECORD 
under the appropriate heading.) 

S. 4098-INTRODUCTION 
POLICEMAN'S SALARY 
MENT ACT 

OF THE 
SUPPLE-

Mr. HARTKE. Mr. President, there is 
a crisis in law enforcement in this coun­
try. Last year, this domestic war resulted 
in 200,000 casualties and huge property 
losses. I believe this crisis stems, in part, 
from an increasing demand for highly 
qualified police officers c·ombined with a 
seeming reluctance on government's part 
to pay our policemen an adequate salary. 
For this reason, I am today introducing 
legislation to provide a minimum annual 
salary of $10,000 for full-time police 
officers. 

Though the estimates of the cost of 
crime in this country range upwards of 
$35 billion, the President's Crime Com­
mission reports that the 420,000 police­
men in America are operating on an an­
nual budget of $2% billion. Out of every 
tax dollar, only a penny goes for law en­
forcement. The nationwide average pay 
for a police officer is less than $7,000, a 
figure which constitutes in J. Edgar 
Hoover's words, "a national disgrace." 
When one compares the average patrol­
man's maximum weekly pay o.f $149 with 
the $233 a man can earn in most con­
struction trades, it is not difficult to see 
one of the sources of our crisis in law 
enforcement. Inflation chips away at the 
policeman's standard of living; while, 
far more ominously, the rising crime rate 
makes the policeman's job increasingly 
dangerous. The income necessary for a 
family of four to maintain a moderate 
standard of living, as given by the Bu­
reau of Labor Statistics, now stands at 
$10,077; we are forcing our policemen to 
moonlight in order to provide .for their 
families. 

A man willing to accept the low pay 
and risk that attends being a policeman 
is given little incentive to do his best. 
Since the average maximum pay for a 
policeman is only about $1,200 more than 
the average starting salary, most police­
men receive little financial reward for 
showing unusual ability. Indianapolis 
patrolmen, for example, start at $7,000; 
all they have to set their sights on is a 
maximum salary of $7,500. 

In the past, law enforcement has re­
ceived a low budget priority; the result is 
that today we face a critical shortage of 
police in America. Across the country, 

police chiefs of medium size and big cities 
report their departments are below their 
authorized strength by an average of 10 
percent. We would need 50,000 new po­
licemen just to bring all the police de­
partments in the country up to their 1967 
authorized strength. More policemen will 
be needed to cope with demographic 
trends; the most crime-prone segment of 
the population-poor urban youths aged 
15 to 24-will increase disproportionately 
until 1975. 

The effect of the growing population in 
urban areas and the accompanying rise 
in the crime rate on police manpower 
requirements will be further exacerbated 
by a sharp rise in the retirement rate of 
police officers presently serving. The end 
of World War II saw a rapid upsurge in 
police recruitments; 25 years later, these 
men are reaching pension eligibility. Now 
40 percent of the Los Angeles police force 
is eligible for retirement. Soon we will 
have to replace these men besides adding 
men to meet the growing demands of an 
urban society. 

It is more than just a question of num­
bers; today we need a new breed of law 
enforcement officer, with specialized 
knowledge in everything from law to 
crowd psychology, Existing pay scales 
have proved incapable of attracting men 
who can meet the high standards our 
times require. The Los Angeles Police De­
partment, one of the Nation's finest, is 
forced to turn away all but 3 percent of 
its applicants for police service, because 
they lack the necessary qualifications. 
Pay raises do bring definite results in 
recruiting qualified personnel; the high 
motivation and fierce competition for 
entry which is associated with the FBI 
is due in no small part to the fact that 
FBI agents start at $8,400 and eventu­
ally advance to salaries of $17,000 in the 
same assignments. 

Some people fear that a bill to guar­
antee a minimum salary for policemen 
would be the first step toward a Federal 
police force. This is a gross exaggeration. 
All this bill seeks is to attract qualified 
men into police service. The Safe Streets 
Act is an acceptable vehicle for channel­
ing Federal funds to the States for in­
creasing the pay of policemen. I think 
opponents of this measure lose sight of 
its primary purpose-to provide assist­
ance to hard-pressed State and local 
agencies, to help them improve their ad­
ministration of justice. One simply can­
not get around the fact that 90 percent of 
the costs of law enforcement are salaries 
to personnel. If the Federal Government 
is going to have a serious role in com­
bating crime, subsidizing the salaries of 
law enforcement officers must be part of 
that role. 

At the beginning of my statement, I 
spoke of domestic war in which we are 
engaged. This war is very familiar to the 
residents of Washington, D.C. If last 
week was an average week, there were 
five homicides, six rapes, 200 auto thefts, 
238 robberies, and 447 burglaries. Well 
trained police cannot defeat crime alone 
but an adequate, efficient police force is 
an imperative first step. Unless police­
men receive the adequate pay this bill 
guarantees, the war against crime will 
continue to be as unwinnable as the one 
in Indochina. 

The PRESIDING OFFICER <.Mr. 

MATHIAS). The bill will be received and 
appropriately referred. 

The bill CS. 4098) entitled "Policeman's 
Salary Supplement Act," was received, 
read twice by its title and :referred to the 
Committee on the Judiciary. 

S. 4099-INTRODUCTION OF A BILL 
RELATING TO FINAL SETTLEMENT 
OF ACCOUNTS OF DECEASED MEM­
BERS OF THE ARMED FORCES 

Mr. MILLER. Mr. President, I intro-
duce a bill to cancel any indebtedness 
for excess leave of a serviceman who is 
killed in action. A situation has come 
to my attention which needs legislative 
correction. Several of my constituents 
have notified me of a case where an Iowa 
serviceman had used 9 days more leave 
than he had aocumula.ted at the time, 
and when he was subsequently killed in 
action in Vietnam, his final paycheck 
was reduced to recoup the excess leave. 

Under present law, the Secretary of 
the Army has the authority to cancel an 
enlisted member's indebtedness to the 
United States. However, the Comptroller 
General has ruled that this authority 
may be exercised only with respect to 
a member who is on active duty, and 
may not be used for the remission or 
cancellation of an enlisted man's indebt­
edness to the Government after his status 
as an enlisted man has terminated­
even when this results from being killed 
in action. 

I ask unanimous cons·ent that a letter 
from Mr. R. F. Keller, Assistant Comp­
troller General of the United States, 
concerning this matter be printed in the 
RECORD at the conclusion of my remarks. 

The bill I am introducing would simply 
provide that a setoff may not be made 
against an amount for pay and allow­
ances due a serviceman whose termina­
tion of service resulted from his being 
killed by enemy action. The bill would 
be retroactive to January 1, 1964, which 
conforms with Executive Order 11216 by 
which the President designated Vietnam 
and the waters adjacent thereto as a 
combat zone for the purposes of section 
112 of the Internal Revenue Code, with 
January 1, 1964, being the date oombat 
activities began in that zone. 

I urge that prompt consideration be 
given to this bill. 

The PRESIDING OFFICER (Mr. 
MATHIAs). The bill will be receind and 
appropriately referred; and, without ob­
jection the letter will be printed in the 
RECORD. 

The bill (S. 4099) to amend section 
2771 of title 10, United States Code, re­
lating to final settlement of accounts of 
deceased members of the Armed Forces, 
introduced by Mr. Miller, was received, 
read twice by its title and referred to 
the Committee on Armed Services. 

The letter presented by Mr. MILLER is 
as follows: 

COMPTROLLER GENERAL OF THE 
UNITED STATES, 

Washington, D.C., July 16, 1970. 
Hon. JACK MILLER, 
U.S. Senate. 

DEAR SENATOR MILLER: This is in further 
reference to your letter of June 17, 1970, re­
questing an opinion whether the armed serv­
ices have a.uthori.ty to administratively waive 
changes for excess leave granted to a. member 
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of the armed services who is subsequently 
kllled while on active duty. 

Sections 4837(d) 6161 and 9837(d) of title 
10, U.S. Code, provide for the remitting or 
cancelling of an "enlisted member's" debts 
-remaining unpaid before or at the time of 
his honorable "discharge," if the Secretary 
concerned considers such action to be in 
the best interest of the United States. This 
authority extends to debts resulting from 
overpayments of pay and allowances. 

Section 4837(d), cited above, is applicable 
to the Army and provides: 

" (d) If he considers it in the best interest 
of the United States, the Secretary may have 
remitted or cancelled any part of an en­
listed member's indebtedness to the United 
States or any of its instrumentalities remain­
ing unpaid before, or at the time of, that 
member's honorable discharge." 

We have held that all the statute appar­
ently requires before remission action may 
be taken is an indebtedness to the United 
States over which the Department concerned 
has jurisdiction and a current status for the 
debtor as an enlisted man. See 38 Ccmp. Gen. 
788 (1959). In 39 Comp. Gen. 415, 418 (1959), 
which you state you have studied, we held 
that once the member's status on the active 
list is terminated a debt cannot be remitted 
or cancelled under the authority of section 
4837{d) or section 9837(d). That conclusion 
was based on the legislative history of sec­
tions 4837(d) and 9837(d), which indicated 
that the primary purpose of those statutory 
enactments was to alleviate a serious morale 
problem of indebted enlisted men on active 
duty. 

While an indebted enlisted man on active 
duty would. be vitally interested in the pos­
sibility that his indebtedness might be can­
celled prior to or at the time of his discharge 
and thus he could return to private life free 
of such indebtedness, we find nothing in the 
law which would permit cancellation of such 
an indebtedness after his active service is 
terminated. The statutes are phrased in 
terms of "an enlisted number's indebtedness" 
and authorize action "before, or at the time 
of" a member's discharge, all of which seem 
to contemplate action while the enlisted 
man is under active military controL Hence, 
it is our view that those provisions of law 
furnish no authority for the remission or 
cancellation of an enlisted man's indebted­
ness to the Government after his status as 
an enlisted man has terminated upon his 
death. 

We trust this will serve the purpose of 
your inquiry. 

Sincerely yours, 
R. F. KELLER, 

Assistant Comptroller General of the 
Uni ted States. 

ADDITIONAL COSPONSORS 
OF BILLS 

S. 4080 AND S. 4081 

Mr. ERVIN. Mr. President, I ask unan­
imous consent that, at the next printing 
the distinguished Senator from Ne~ 
Mexico (Mr. ANDERSON) and the distin­
guished Senator from New Jersey (Mr. 
CASE) be made cosponsors of two bills 
S. 4080, to reorganize the courts of th~ 
District of Columbia, improve the Dis­
trict of Columbia Bail Agency, authorize 
a District of Columbia Public Defender 
Agency, allow the District of Columbia to 
participate in the Interstate Compact on 
Juveniles, and for other purposes; and 
S. 4081, to revise the laws of the Dis­
trict of Columbia relating to juvenile 
proceedings, to revise the laws of the 
District of Columbia relating to criminal 
law and procedure, and to extend the 
life of the Commission on Revision of 
Criminal Laws, and for other purposes. 

The PRESIDING OFFICER (Mr. 
BELLMON). Without objection, it is SO 

ordered. 

SOCIAL SECURITY AMENDMENTS 
OF 1970-AMENDMENTS 

AMENDMENT NO. 786 

Mr. HARTKE submitted amendments, 
intended to be proposed by him, to the 
bill <H.R. 17550) to amend the Social 
Security Act to provide increases in ben­
efits, to improve computation methods, 
and to raise the earnings base under the 
old-age, survivors, and disability insur­
ance system, to make improvements in 
the medicare, medicaid, and maternal 
and child health programs with empha­
sis upon improvements in the operating 
effectiveness of such programs, and for 
other purposes, which were referred to 
the Committee on Finance and ordered 
to be printed. 

INVESTIGATION AND STUDY WITH 
RESPECT TO DRILLING AND OIL 
PRODUCTION UNDER LEASES IS­
SUED PURSUANT TO THE OUTER 
CONTINENTAL SHELF LANDS 
ACT-AMENDMENTS 

AMENDMENT NO. 787 

SANTA BARBARA On. POLL UTI ON 

Mr. CRANSTON. Mr. President, I su­
mit, for appropriate reference, an amend­
ment to S. 1219, a bill which I intro­
duced on February 28, 1969, to terminate 
drilling for oil in the Santa Barbara 
Channel. 

I believe there has been a growing con­
sensus that no further leases should be 
put into production in the Santa Bar­
bara Channel. Therefore, I propose to 
amend S. 1219, to provide for termina­
tion of the 68 Federal leases on which 
there are no drilling platforms or pro­
ducing wells. This was the intent of 
S. 1219 in its original version. 

However, since at that time the idea 
of terminating a lease was so novel, I 
then proposed only to suspend the leases 
and to make a study of how to terminate 
them. I believe that a legislative termina­
tion, which has always been the most 
appropriate action, is now much more 
acceptable. Legislative termination has 
now been accepted for oil leases by Pres­
ident Nixon as evidenced by S. 4017, the 
administration bill. In addition, my 
amendment makes provision for circum­
stances under which the three leases 
upon which drilling platforms have been 
installed may be terminated. Finally, my 
amendment provides consent for the les­
sees to bring suit for just compensation, 
if any, while making clear that there is 
no implication of liability on the part 
of the United States. 

I feel that this approach is the sim­
plest yet the most comprehensive pro­
posal to end drilling in the Santa Bar­
bara Channel. It makes no reference to 
the Elk Hills trade proposal, thus leav­
ing the question of opening Elk Hills or 
other Naval petroleum reserves up to the 
committee after its hearings on S. 2516 
and S. 4017, the two bills by Senator 
MURPHY which include the Elk H1lls 
plan. It would terminate all 68 undevel­
oped leases, instead of selecting just 20 

such leases, as does the administration 
bill, or 16, as does S. 3351. 

The Subcommittee on Minerals, Ma­
terials, and Fuels, under the patient and 
diligent leadership of its distinguished 
chairman, the junior Senator from Utah 
(Mr. Moss), will hold its third set of 
hearings on July 21 and 22. In testimony 
before the committee, I intend to urge 
the members to accept this amendment. 

I am particularly pleased that I have 
been joined by Senators GooDELL, MoN­
DALE, NELSON, TYDINGS, WILLIAMS of New 
Jersey, and YouNG of Ohio in submitting 
this amendment. 

Mr. President, I ask unanimous con­
sent that the amendment be printed in 
the RECORD at the conclusion of my 
remarks. 

The PRESIDING OFFICER (Mr. 
MATHIAS) . The amendment will be re­
ceived and printed, and will be appro­
Pliately referred; and, without objection, 
the amendment will be printed in the 
RECORD. 

The amendment <No. 787) was re­
ferred to the Committee on Interior and 
Insular Affairs, as follows: 

AMENDMENT NO. 787 

Strike out all after the enacting clause and 
insert in lieu thereof the following: 

"That, except as provided in section 2, ef­
fective on the date of enactment of this 
Act (1) all lease and rights thereunder 
issued pursuant to the Outer Continental 
Shelf Lands Act with respect to lands in 
the Santa Barbara Channel offshore of the 
State of California are terminated, and (2) 
all authority under such Act to issue leases 
with respect to lands in such channel is 
terminated. 

"SEc. 2. (a) The provisions of the first sec­
tion of this Act shall not apply to the leases 
designated as P-0166, P-0240, and P-0241. 

"(b) The Secretary of the Interior shall 
terminate such lease designated as P-0166 at 
such time as the State of California termi­
nates the lease, designated as PRC- 3150, 
granted by such State with respect to ad­
joining lands in the Carpinteria Offshore Oil 
Field. 

"{c) The Secretary of the Interior shall ter­
minate such leases designated as P-0240 and 
P-0241 at such time as he determines that 
production of oil under such leases can be 
terminated without undue risk of pollution 
from resulting oil seepage. Prior to any such 
termination the Secretary shall take such 
action as is necessary to prevent or decrease 
any oil seepage in areas under such leases. 

"SEc. 3. Jurisdiction is conferred upon the 
United States District Court for the Central 
District of California to hear, determine the 
just compensation if any, and render judg­
ment upon any claim against the United 
States on account of the termination of any 
lease by or pursuant to this Act filed by the 
holder of such lease at any time within one 
year after the date of such termination. Noth­
ing in this section shall be construed as an 
inference of liability on the part of the 
United States. Except as otherwise provided 
herein, proceedings for the determinations of 
such claim, and review and payment of any 
judgment or judgments thereon shall be had 
in the same manner as in the case of claims 
over which such court has jurisdiction un­
der section 1346(a) (1) of title 28, United 
States Code, but the amount limitation in 
such section shall not apply." 

Amend the title to read as follows: "A 
bill to terminate certain leases issued 
pursuant to the Outer Continental Shelf 
Lands Act in the Santa Barbara Chan­
nel offshore of the State of California 
and for other purposes." ' 
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ENROLLED Bn.LS AND JOINT 

RESOLUTION PRESENTED 
The Secretary of the Senate reported 

that on today, July 17, 1970, he presented 
to the President of the United States the 
following enrolled bills and joint resolu­
tion: 

S. 980. An act to provide courts of the 
United States with jurisdiction over contract 
claims against non-appropriated fund activ­
ities of the United Sta.tes, and for other pur­
poses; 

S.1520. An a.ct to exempt from the anti­
trust laws certain combinations and arrange­
ments necessary for the survival of failing 
newspapers; and 

S.J. Res. 88. Joint resolution to create a. 
commission to study the bankruptcy laws of 
the United States. 

ADDITIONAL STATEMENTS 
OF SENATORS 

PROPOSED CONTRACT AWARD BY 
NASA FOR PROCUREMENT OF AP­
PLICATIONS TECHNOLOGY SAT­
ELLITES F AND G 
Mr. ANDERSON. Mr. President, last 

month, on June 12, as shown on page S 
8935 of the RECORD, I reported to the Sen­
nate on the proposed contract award by 
NASA for the procurement of Applica­
tions Technology Satellites F and G, such 
award having been made on April 8 to 
the General Electric Co. and then pro­
tested by Fairchild-Hiller Corp. At that 
time, I noted that NASA had requested 
the GAO to review the selection of the 
General Electric Co., reviewed the actions 
taken by the Aeronautical and Space Sci­
ences Committee and assured the Senate 
that the committee was fulfilling its re­
sponsibilities to the Senate in exercising 
oversight on this matter. 

The committee was kept currently ad­
vised by both GAO and by NASA on this 
matter and on July 2 received copies of 
the GAO report in the form of a letter to 
the Administrator of NASA, Dr. Thomas 
0. Paine, which stated that the award to 
General Electric should be reconsidered 
in view of an ambiguity in NASA's in­
struction to the competitors and a 1-
week extension granted General Electric 
to submit its revised proposal. The com­
mittee was advised on the same day that 
NASA would reopen the competition and 
on Friday, July 10, the committee was 
notified that the Administrator of NASA 
had appointed a top level ATS Procur­
ment Review Committee, of people not 
previously associated in any way this 
procurement of these application tech­
nology satellites, to review the selection 
of last April of General Electric for the 
Applications Technology Satellites F and 
G procurement. 

The committee, headed by Mr. Bruce 
Lundin, Director of NASA's Lewis Re­
search Center, will consider the facts and 
circumstances known to have existed on 
April 7, 1970, based on work done by 
General Electric or Fairchild-Hiller on 
or before this date. The review commit­
tee's reconsideration, of course, will in­
clude the information set forth in the 
Comptroller General's letter report of 
July 2, 1970. The Lundin Review Com­
mittee has been instructed to complete 
its work no later than August 3, 1970, 

and to recommend to an entirely new 
NASA selection panel whether the April 
7 selection of General Electric should be 
confirmed or reversed in favor of Fair­
child-Hiller. 

The new selection panel is composed 
of Dr. Homer Newell, NASA's Associate 
Administrator, Willis Shapley, Associate 
Deputy Administrator, and Bernard 
Moritz, Acting Associate Administrator 
for Organization and Management. This 
panel will review the work of the Lundin 
Review Committee and make the deci­
sion on behalf of the Administrator as 
to who should be awarded the contract 
to build the applications technology 
satellites F and G. It should be pointed 
out tha•t this is not the same as the usual 
procedure of evaluation and selection. 
The Lundin Review Committee will re­
consider the previous proposals, their 
evaluation, and that selection. It is, 
therefore, more investigatory in nature 
than the ordinary Source Evaluation 
Board and has the added major respon­
sibility to recommend whether the April 
7 selection of General Electric should be 
confirmed or reversed. 

It is understood that this new proce­
dure was established following an agree­
ment between NASA, Fairchild-Hiller, 
and General Electric that a reconsidera­
tion of the selection made on April 7 is 
preferable rather than a recompetition. 

Mr. President, the Administrator of 
NASA has assured me that he will keep 
the committee fully advised of further 
developments in their review of the 
ATS F and G procurement. 

REWARDS TO DECEASED SERVICE­
MEN'S FAMILIES 

Mr. MATHIAS. Mr. President, I was 
distressed to read about what appears 
to be an unwarranted hardship on the 
survivors of members of the Armed 
Forces killed in action this morning, 
July 17, 1970, in the Washington Post, 
Jack Anderson published the following 
item: 

HERO'S REWARD 

Sergeant Major James H. Palmer skimmed 
in his helicopter 100 feet over the Vietnam 
jungle on April 27 to draw fire from Com­
munist troops so his men on the ground 
could attack. 

The strategy worked too well. Deadly fire 
from the ground struck the helicopter, which 
banked, tumbled and exploded, killing him 
instantly. 

A grateful government recommended Pal­
mer for the Silver Star for gallantry and, 
at the same time, abruptly ended payments 
to help keep his son in a special school for 
children with learning difficulties. 

Mrs. Palmer, with two other children to 
raise by herself now, must pay $205 a month 
to keep her 15-year-old son in a special school 
in Falls Church, Va. If her hero husband 
had lived, they would need to pay only $65. 

"I hope and pray you will print my story," 
she pleaded. 

Our investigation shows there are 55 wives 
like Mrs. Palmer who have lost government 
aid for their handicapped children because 
their husbands were killed in action. Pay­
ments to help 110 retarded children were 
cut off the day their fathers died for their 
country. 

This cruelty is the result of a legislative 
goof. When the law wa.s passed setting up 
the Civilian Health and Medical Program 
of the Uniformed Services, the payments were 
restricted to men still on active duty. 

The 165 wives and children who have been 
suddenly stricken from the program could 
be put back on the rolls for only about $250,-
000 a year, mere chicken feed in Pentagon 
parlance. 

I would hope that the 91st Congress, 
which has done so much to provide bene­
fits to our servicemen, both during and 
after active duty, would correct this un­
fortunate situation. 

To those in a serviceman's family who 
must carry on a.fter his death in the line 
of duty, the need for medical care and 
special educational opportunities does 
not diminish but, in fact, becomes in­
creasingly difficult. 

I believe that we should expand our 
program for special training for all chil­
dren with learning difficulties. But it is 
intolerable that the program should con­
tract under the tragic circumstances of 
a father's combat death. 

It is my intention to introduce during 
the coming week appropriate legislation 
to end this problem. 

SENATE VA HOSPITAL APPROPRIA­
TIONS INCREASE 

Mr. CRANSTON. Mr. President, the 
other day, my good friend in the other 
body, OLIN E. TEAGUE, chairman of the 
Veterans' Affairs Committee, sent me a 
copy of a letter he had sent to Chair­
man MAHoN of the House Appropria­
tions Committee with a copy to all other 
HoUSe Members. In the letter, Chairman 
TEAGUE called for the House to support 
the $100 million additional for VA hos­
pital and medical programs which the 
Senate adopted on July 7 in H.R. 17548. 

The unqualified support of "TIGER" 
TEAGUE is great news to all supporters 
of the urgently needed $100 million in­
crease voted by the Senate. He is a no­
table and historically most successful 
:fighter for the treatment our veterans 
deserve and to which they are entitled. 
He has been a constant ally and col­
league in efforts to uncover the true 
facts about VA medical care during the 
last half year or so. Now, through his 
great efforts and those of the veterans 
organizations and others, and with the 
stanch insistence of our Senate con­
ferees on the bill <Mr. PASTORE, Mr. 
MAGNUSON, Mr. ELLENDER, Mr. HoLLAND, 
Mr. ANDERSON, Mr . .ALLOTT, Mrs. SMITH, 
Mr. HRUSKA, and Mr. YoUNG), I am hope­
ful that we will be successful in appro­
priating and ultimately spending the 
full $100 million for the betterment of 
medical care for our disabled veterans. 

Mr. President, I ask unanimous con­
sent that the text of Chairman TEAGUE's 
July 8 letter be printed in the RECORD. 

There being no objection, the letter 
was ordered to be printed in the RECORD, 
as follows: 

CoMMITl'EE ON VETERANS' AFFAms, 
Washington, D.C., July 8, 1970. 

Hon. GEORGE H. MAHON, 
Chairman, Committee on Appropriations, 
House of Representatives, 
Washington, D.O. 

DEAR MR. CHAIRMAN: I a.m seeking your 
support of the Senate action which added 
$100 million additional funds for the Vet­
erans Ad.ministra.tion Med!ca.l Program for 
fiscal year 1971 in H.R. 17548. In Aprll of 
1969 the Admlnistration sought to reduce 
funds for the VA Medical Program and Con-
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struction and Modernization of VA hospitals 
by about $68 milllon. The Appropriations 
Committee very wisely restored all of the 
funds for Medical Care and most of the 
funds for Construction and Modernization 
although the major portion of the construc­
tion funds were frozen by Presidential Order 
and not obligated in 1970. It is particularly 
fortunate that the Medical Care funds were 
totally restored in the 1970 budget, because 
on April 2, 1970, it became necessary for the 
Adm.ln1stra.tion to ask the Congress for an 
additional $15 mlllion for Medical Care in 
1970 and ask for a further amendment of $50 
million for Medical Care in the 1971 budget. 
Almost $10 million of the 1970 request was 
needed to partially clear up an intolerable 
dental backlog involving hundreds of thou­
sands of returning Vietnam veterans who 
were having to wait from four to eight 
months to have their teeth fixed. These 
funds did not meet the need and there are 
over 75,000 pending cases as of the close of 
the 1970 fiscal year which did not receive 
treatment because of lack of funds. The 
dental workload has shown sharp increases 
in recent months and with the escalation of 
troop withdrawals from Vietnam, there is 
every reason to believe that the magnl tude 
of the total VA Medical Program workload 
in 1971 has been vastly underestimated in 
the budget requests which the Bureau of 
the Budget permitted the Veterans Admin­
istration to present to the Congress. 

For sev&al years the Veterans' Admin­
istration has been caught in an impossible 
budget squeeze between higher medical and 
drug costs and rising workloads without 
receiving proportionately higher fund and 
staffing allocations. Needed equipment and 
maintenance and repair projects have been 
deferred and many hospital directors have 
been unable to fill critically needed posi­
tions on their hospital staff, which are re­
cruitable, because they lacked the funds to 
do so. The average staff ratio in private 
sector hospitals is about 2.72 employees for 
each patient. In the Veterans Administra­
tion, the nationwide average in its general 
medical and surgical hospitals is about 1.5 
staff for each patient. This means that the 
VA is trying to render "second to none" 
medical care with about one-half of the 
pensive modern equipment was installed but 
the hospital directors lacked funds to proper­
ly staff the units resulting in indequate care 
for veterans in intensive care units and other 
special care units for seriously ill veterans. 

I realize that in recent years your Com­
mittee has appropriated whatever funds the 
Veterans' Administration was permitted by 
the Bureau of the Budget to request for the 
VA Medical Program. In May of this year, 
the House of Representatives, on recommen­
dation of the Appropriations Committee, 
added $97 million more to the orig­
inal requests of the VA Medical Care Ap­
propriations for 1970 and 1Q71. The funds 
which the House voted were sufficient to 
meet some of the most emergent and criti­
cal needs which the Veterans' Affairs Com­
mittee's six-month long investigation dis­
closed. These funds will help retain per­
sonnel who hospital directors had scheduled 
to RIF; these funds will prevent some of the 
closing of wards with over 11,000 beds sched­
uled for closing in fiscal years 1970 and 
1971; these funds will permit the replace­
ment of some of the outmoded patient care 
and diagnostic equipment with equipment 
which will render faster and better care; 
and they will help reduce some of the dental, 
pharmacy, and other backlogs which pres­
ently exist in the VA hospital system. 

When the Senate Appropriations Commit­
tee considered the House-passed appropria­
tions blll it heard testimony from the Chair­
man of the Senate Subcommittee on Vet­
erans' Affairs which confirmed and under­
scored the deficiencies which our Commit­
tee found during its investigation. Accord-

ingly, the Senate Appropriations Committee 
added $100 million more-$80 milllon for 
Medical Care and $20 million to proceed at 
a faster pace with the modernization and 
air conditioning of 43 hospitals. An example 
of how this program has lagged is demon­
strated in the two attached newspaper clip­
pings which I have had in my files for twenty 
years concerning the number of outmoded 
hospital faclllties in the VA system. In one 
of the articles you will note that the Bronx 
VA hospital, which was the subject of a 
recent article in Life Magazine, was then 
listed as in need of "complete renovation." 
After the Life article was published I per­
sonally visited this hospital, as did Chair­
man Jim Haley of our Hospital Subcom­
mittee and several Members of the Commit­
tee. Many Members of the New York Con­
gressional Delegation also accompanied the 
Committee. While it has been air condi­
tioned, it is far from being completely reno­
vated so that it can efficiently and properly 
render the care veterans deserve. This hos­
pital alone has reported a 1971 operating 
budget deficiency of $3,216,942, and they 
need over $7 million to complete the mod­
ernization which was mentioned 20 years 
ago. Of course, what is really needed is a 
completely new replacement hospital. The 
VA construction and modernization program 
funds have been deferred twice in the last 
five years even though Congress, during the 
Eisenhower Administration, agreed to an 
orderly appropriation of funds over a 10-
year period for construction and moderni­
zation programs to update the VA medical 
facilities. 

I agree with the Senate action in appro­
priating $20 million in additional funds to 
step-up the pace of the hospital construction 
program. And, I am wholeheartedly in favor 
of the addition of the $80 million which has 
been added by the Senate for Medical Care, 
as these funds are badly needed to start im­
mediate recruitment of much needed hos­
pital personnel. Our Committee investigation 
disclosed that over 85% of the needed per­
sonnel are recruita.ble and I have introduced 
legislation which Will soon be reported for 
Floor action to make the Veterans Adminis­
tration more competitive in recrui-ting per­
sonnel with private sector hospitals. 

The simple fa.cts are that the VA Med1ca.l 
Program has fallen vYoefully behind in its 
ab111ty to properly and promptly care for 
America's disabled veterans. It is time to 
catch up I Even the additional funding voted 
by the Senate will not enable the Veterans 
Admin1stration to do all that should be done 
to modernize its medical system and to take 
care of the large segment of our aging World 
War ll veterans, plus the increased load from 
the Vietnam war. But, this will be a. signifi­
calllt step. It will be an indicator to both the 
veterans of this nation and the dedicated 
corps of hospital personnel, many of whom 
have become fatigued physically and demor­
alized mentally because they have tried to 
do the work of two people, that Congress is 
raising the priority of funding the medical 
needs of the Veterans Administration to the 
level it deserves. Considemble detail is avail­
able in the Veterans Affairs Committee on 
the hospitals of your state if you are inter­
ested in seeing it. 

I urge your support of the Senate increase 
of $100 million for the VA Medical Program. 

Sincerely, 
OLIN E. TEAGUE, 

Chairman. 

HOUSE STUDIES VA HOSPITAL MODERNIZING 
(By James Daniel) 

WASHINGTON, March 26.-The House Ap­
propriations Committee is expected to decide 
momentarily whether to start a. huge mod­
ernization program for elderly Veterans Ad­
ministration hospitals. 

Rep. Albert Thomas (D., Tex.) points out 

that there are more than 50 VA hospitals 
requiring major improvement, plus 16 that 
are so bad they ought to be replaced entirely. 

It is planned to ask for $15,000,000 to start 
the improvement. The total cost, it is figured, 
would be at least $150,000,000, and if the 
replacement institutions were built, possibly 
$600,000,000-all over seven or eight years. 

Some of the VA hospi ta.ls are characterized 
as little better than firetraps. 

The average age of veterans hospitals is 
distinctly in the twilight years for efficient 
administration. Rep. Olin E. Teague (D., Tex.) 
reported that 1800 buildings presently used 
for hospital and medical purposes were 
erected before 1940. 

Some 341 were built between 1880 and 
1920-many in the Spanish-American War 
class. Another 1035 were built between 1920 
and 1940, or from President Harding's time 
on. 

OLD VA HOSPITALS CALLED NEGLECTED 
WASHINGTON, March. 26.-The House Vet­

erans Committee reported last night that 
the Veterans Administration has apparently 
neglected its old hospitals while seeking to 
build new ones. 

As a result Chairman Olin E. Teague (D., 
Tex.) said a committee survey showed that 
56 of VA's 172 hospitals need major mod­
ernization. 

This work would cost $150,000,000 and 
would take seven years, Mr. Teague said. 
Summarizing the committee's findings, based 
mostly on reports from hospital managers, he 
said: 

"The Veterans Administration has been 
preoccupied with its new building program, 
which is coming to an end, and . . . ap­
parently very little funds or attention have 
been given the need for major renovation 
and replacement of older hospitals." 

Of 4755 buildings in use at VA hospitals, 
1800 are at least 15 years old and 341 were 
built before 1900, Mr. Teague said. Many of 
the older buildings are so designed as to pre­
.clude a modern medical program unless 
.major alterations are made, he asserted. 

The report listed as in need of complete 
renovation and modernization VA hospitals 
in the Bronx, at Lyons, N.J.; Newington, 
Conn., and Northport, L.I. 

FIFTEENTH ANNIVERSARY OF 
DISNEYLAND 

Mr. MURPHY. Mr. President, in this 
world with its fast-moving pace, daily 
trauma, horror stories, and continual 
strife among people everwhere, it is al­
ways good to take notice of what is right 
with America, as our President just re­
cently asked us to do. 

One of the most "right" and good 
things I know about America is Disney­
land, in Anaheim, Calif. I believe that the 
world of reality is a far nicer place today 
as a result of the imagination and 
fantasy so admirably projected by the 
late beloved Walt Disney. The dream of 
this one man has done more than any one 
single act I know to promote good wlll 
and happiness throughout the entire 
world. Consequently, on this the 15th an­
niversary of Disneyland, I should like 
to offer my congratulations on this auspi­
cious occasion and extend my best wishes 
for the continued success of this all­
America institution. 

I feel certain that mlllions of folks 
everywhere would wish to join me 1n 
saying "Thank you, Walt Disney"-you 
have truly made this world a better place 
in which to live." 
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RESOLUTION OF TEXAS 

MASTERS COMMENDING 
TOR YARBOROUGH 

POST­
SENA-

Mr. HARTKE. Mr. President, at their 
State convention in San Antonio in June 
of 1970, the Texas Chapter No. 18, Na­
tional Association of Postmasters of the 
United States, expressed its thankfulness 
and appreciation to Senator YARBOROUGH 
for his inexhaustable efforts to better the 
conditions of the postal service. The post­
masters lauded in their commendatory 
resolution the immense interest in, and 
devotion to, the improvement of postal 
affairs that the senior Senator from 
Texas h as demonstrated in his terms of 
office. 

In recognition of the fine accomplish­
ments and contributions that Senator 
YARBOROUGH has made while on the Post 
Office Committee, I ask un'3.nimous con­
sent that the following resolution be 
printed in the RECORD: 

There being no objection, the resolu­
tion was ordered to be printed in the 
REcoRD, as follows: 

CoMMENDATORY RESOLUTION 
Whereas, The Honora.ble Ralph W. Yar­

borough, the Senior Senator from Texas, has 
represented all of the people of the State of 
Texas, capably and zealously; and, 

Whereas, He has always exert ed his abili­
ties and untiring efforts in promoting and 
advocating better relations between the citi­
zens of our country and in our government 
and all other peace-loving countries of the 
world; and, 

Whereas, He has capably served as United 
States Senator for several years and has al­
ways demonstrated immense interest in 
Postmasters and their problems; and, 

Whereas, He has always been interested 
in bettering the conditions of the service 
and has always coopernted with the Post Of­
fice Department and Postmasters towards 
this and, be it therefore 

Resolved: That an expression of thankful­
ness and appreciation to Senator Yarborough 
for this inexhaustable efforts on behalf of 
the Postmasters, Postal Service, and Post 
Office Employees, as well as of our Country, 
be sent by the Texas Chapter No. 18, Nation­
al Association of Postmasters of the United 
States, assembled in San Antonio, Texas, 
June 21-23, 1970, and 

Be it further resolved: Tha t with our best 
wishes for his success a nd continued good 
health, we pledge our continued appreciation 
and support Of bim, and 

Be it further resolved: That Senator Yar­
borough be furnished a copy of this resolu­
tion so that he will know of our apprecia tion 
of him as well as his efforts and the manner 
in which he discharges and fulfills the heavy 
responsibilities which are entrusted to him. 

Submitted by Resolutions Committee. 

AUSTIN, TEX. 

OLIVER N. BRUCK, 
Chairman. 

THE BOWIE, MD., POST OFFICE 
Mr. MATHIAS. Mr. President, today, 

criticism appears to be in vogue. It is 
encouraging to receive from a constitu­
ent a letter commending the work of 
Government employees. In this case, the 
much beleaguered Post Office received 
the thanks of Mr. R. L. Wright, of Bowie, 
Md. 

The civil servants of the Bowie Post 
Office took the initiative to find one gen­
tleman's address. Their work is only one 
example of the dedicated service of pub­
lic workers throughout the Nation. 

I am pleased to be able to join in pay­
ing the debt of public recognition to 
these civil servants. 

I ask unanimous consent that the text 
of Mr. R. L. ·wright's letter to the Post­
master General be printed in the RECORD. 

There being no objection , the letter 
was ordered to be printed in the RECORD, 
as follows: 

POSTMASTER GENERAL, 
Washington, D .C.: 

BOWIE, Mo., 
July 7, 1970. 

I would like to commend ·ifue Bowie Post 
Office and express my appreciation for the 
excellent job they do. There is too much 
criticism today of Government employees in 
general and Post Office employees in partic­
ular. 

I am involved in some research very im­
portant to me and tOday received two letters 
of significant value. The letters came from a 
remote area of Southern Ohio addressed only 
to R. L. Wright, Bowie, Maryland. In some 
way your "marvelous mailmen" got these 
letters to me. 

I sincerely appreciate the efforts of the 
individuals involved in seeking out my ad­
dress and assuring deli very to me. I apologize 
for my correspondents who had no way of 
obtaining a complete address for me. 

Please transmit my expression of appre­
ciation to the Bowie Post Office With the 
realization that it is long overdue recogni­
tion and only illustrative of the exemplary 
attitude and service of the Bowie mailmen. 

Respectfully, 
R. L. WRIGHT. 

COLLAPSE OF WORLD ACADEMY 
FOR SCHOOLS OF FOREIGN SERV­
ICE 

Mr. MOSS. Mr. President, like many 
others I have been disturbed by the fi­
nancial collapse of the World Academy 
Schools for Foreign Studies which left 
thousands of young Americans stranded 
in Europe. Many of these students had 
saved their own money for years in order 
to afford this summer in Europe. The 
bitter disappointment felt by these un­
fortunate young people is well expressed 
in the following newspaper article. I ask 
unanimous consent that it be printed at 
this point in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
TOUR AGENCY GOES BELLy-UP-STRANDED STU­

DENTS FLY FOR HOME, LEAVE TRAVEL DREAMS 
IN EUROPE 

(By Stanley Johnson) 
NEw YORK.-An emergency airlift bringing 

home 3 ,500 students temporarily stranded in 
Europe by the financial collapse of a travel 
agency began arriving Tuesday. 

"It was bedlam" when the students heard 
that their summer study tours had been cut 
short, said Debbie Monk, 16, Newport News, 
Va. 

"It was like the beginning of World War 
III," added Mary Storm, 16, also of Newport 
News. 

The two girls were among 185 persons ar­
riving at Kennedy Airport on a World Air­
ways Inc. charter flight from Geneva, 
Switzerland. 

The cost for the summer abroad was from 
$1,200 up. 

IT WAS HEARTBREAKING 
"Most of the students raised the money for 

the trip by themselves," said Sister Celeste 
Marie Reichert of St. Edmund's High School, 
Brooklyn. She chaperoned a group of 13 girls 
from that school. 

"They worked after school and on Satur­
days and Sundays. That's what's so sad. It 
was heartbreaking." 

World Academy Inc., which arranged the 
trips, filed bankruptcy petitions in federal 
court, Cincinnati, along With four of its sub­
sidiaries. They were World Academy Schools 
for Foreign Studies, the Institute for Cul­
tural Education, International School for 
Young Americans and Travel-Rite Inc. 

The Provident Bank of Cincinnati, saying 
t~e scope of the situation was too great, de­
clined Tuesday to become receiver in bank­
ruptcy for t he companies. 

PROBLEM IN HAND 
"This means that we'll have to start over 

?'gain as far as the bankruptcy agreement 
1s concerned, but we have the student prob­
lem in hand," said Lawrence Kane, Jr., at-
torney for World Academy. · 

Kane said the U.S. District Court in Cin­
cinnati would act as receiver until one is 
found to replace the bank. 

Meanwhile, Kane said, the court permitted 
a company representative to take $5,000 to 
Europe and "the students have room and 
board now." 

In Salt Lake City, Dr. Lynn M. Hilton, 
superintende~t of the Foreign Study League, 
said he was concerned and grieved to hear 
of the collapse of World Academy." 

He told newsmen his league, the nation's 
largest foreign study service, was on a "firm 
financial fOOting." He said the FSL had 14,000 
students and teachers enrolled for study 
abroad this year-roughly equal to the com­
bined total of all competitors. 

Hilton said the planned departure of some 
160 students from Salt Lake City on Satur­
day will go ahead as scheduled. 

Sister Celeste said her group had only two 
hours notice they were being flown home. 

OGDENITE INVOLVED 
Joe Dixon, Ogden, Utah, a tour leader for 

World Academy, was in Cologne, West Ger­
many when news of the stranded students 
broke. 

Charles Brogdon, a teacher from Broward 
~unior College in Fort Lauderdale, Fla., said: 

The students received the news of the tour's 
end with dismay, but they cooperated to 
the fullest extent." 

World Academy contracted with Capitol 
International Airways of Nashville, Tenn., to 
bring the students home. 

Capitol's vice president, Frank Roach, said 
the line was using its entire fleet of eight 
planes and subcontracting with other char­
ter lines to help with the job. 

More fl.igh ts from Paris, Amster dam and 
Bonn-Cologne, were expected early Wednes­
day. 

The less fortunate students had been 1n 
Europe only five or six days. 

Groups were caught in France Italv 
Switzerland, Austria, Yugoslavia, 'Greec~ 
and Germany. 

NOT WEALTHY 
"Most of them don't come from wealthy 

families ," said Dr. William Fore!, vice presi­
den.t of Miracosta Academy at Ocean side, 
Callf., who escorted a group from his own 
school. 

"It was a bitter disappointment for them, 
of course, but they took it marvelously well. 
There was surprisingly little griping." 

Dr. F'orel said he learned of the collapse 
of World Academy early Sunday when he 
woke up "hearing a lot of commotion out­
side in the corridor" of a French university 
center 20 miles southwest of Paris where 
some 600 of the students were st aying. 

"We spent the whole day trying to decide 
what to do," he recalled. "Some of the stu­
dents wanted to continue, but the majority 
could not have raised the funds. It was quite 
out of the question to continue at our own 
expense." 

Blonde Candy Meek, 18, of Firebaugh, 
Calif., had tears in her eyes. "I've worked 
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practically all my life in my parents' shoe 
store to save for this trip," she said. "I won­
der if I'll be able to come back again." 

In the plane on the way to Europe, Candy 
said, the organizers collected an extra five 
dollars from each student "in case we break 
anything." 

"I never broke a thing," she added. "I won­
der if I'll ever even get my five dollars back." 

ARMY NEXT TIME 

Valarie Rich, 18, of Mount Clemens, Mich., 
was among those who filed sadly into buses 
in the 90-degree afternoon heat on their way 
to Le Bourget airport and a plane to New 
York. 

Mr. MOSS. Mr. President, also men­
tioned in this newspaper story is the 
Foreign Study League based in my home­
town of Salt Lake City. Like the World 
Academy, it offers a packaged foreign 
study program where for one basic tui­
tion fee, the student is provided with 
round trip jet transporation to Europe, 
board, and lodging, and a general edu­
cational program involving classroom 
time of 20 hours a week for 6 weeks. Ed­
ucators have given these programs high 
marks. 

But unlike the bankrupt World Acad­
emy, the Foreign Study League is in 
no financial danger primarily because it 
is backed by the huge resources of Trans­
american Corp., which owns all of the 
league's stock. Students, parents, and 
educators can have confidence in the 
Foreign Study League because they know 
it is a subsidiary of a well established 
conglomerate. 

I have learned, however, that the 
Civil Aeronautics Board through its 
hearing examiner has ordered Trans­
america to divest itself of the Foreign 
Study League. Forcing the Foreign Study 
League to give up the financial security 
of the Transamerica relationship would, 
in my opinion, be a grave mistake. It 
may well be reasonable to restrict the 
business transactions between the For­
eign Study League and Trans Interna­
tional Airlines, another wholly owned 
subsidiary of Transamerica. But the 
CAB should act with caution when a 
forced divestiture could jeopardize the 
opportunity for thousands of young 
Americans to study and travel abroad. 
Unless such organizations as the Foreign 
Study League are financially secure, we 
will eventually see only more heartbreak 
and hardship. 

DISTRICT OF COLUMBIA CRIME 
Mr. MATHIAS. Mr. President, I wish 

to remind Congress of our responsibility 
in facing and dealing with the serious 
crime problem in the District of Colum­
bia, since Congress has chosen to retain 
virtually exclusive governmental author­
ity within the District. 

To this end, I ask unanimous consent 
to have printed in the RECORD a list of 
crimes committed within the District 
yesterday, as reported by the Washing­
ton Post. Whether the list grows longer 
or shorter depends on Congress. 

There being no objection, the article 
was ordered to be printed in the REcoRD, 
as follows: 

WOMAN CHARGED IN MAN'S SLAYING 

A 48-year-old Washington man found 
Tuesday night in his apartment with a gun-

shot wound in his head died yesterday, police 
reported. 

The resident manager of the apartment 
house, at 1334 Fairmont Street NW, told po­
lice he discovered the victim, T. C. Thomas, 
about 9:20 p.m. Thomas was pronounced 
dead at Washington Hospital Center at 3:45 
a.m. Thursday. 

Police arrested Macie Lee Parks, 50, of 5574 
B St. SE, at the apartment and charged her 
with homicide. 

In other serious crimes reported by area 
police up to 6 p.m. yesterday: 

ROBBED 

DeWitt Moore Jr., of Washington, a driver 
for the Canada Dry Co., of Silver Spring, was 
held up about 2:20 a.m. Wednesday at 46th 
Street and Hunt Place NE by two men with 
revolvers. "Give us the money," ordered one. 
Moore told them the cash was in the safe 
and he did not have a key to unlock it. The 
men removed his wallet and fied east on Jay 
Street. 

Paul Daniel Danish, of Washington, was 
beaten and robbed about 11:10 p.m. Wednes­
day by six men who attacked him at 3d and 
C Streets NE. The men surrounded Danish, 
knocked him to the ground and fied with 
the money from his wallet. 

Ahmad Batouir, of Washington, was held 
up about 2:50p.m. Wednesday by two young 
men who attacked him from behind in the 
1800 block of Kendall Street NE. The men, 
both displaying revolvers, threatened, "Give 
us all your money or we'll kill you." One of 
them took the bills from one of Batouir's 
pockets while his partner removed a change 
purse from another pocket and the pair drove 
east on Capitol Avenue in a black car. 

Oliver W. Johnson, of Washington, was 
beaten and robbed by two youths in the 100 
block of 18th Street SE. The two hit him un­
til he fell to the ground and took his wallet 
and keys. 

Lucille E. Brown and Edna Mae Thorton, 
both of Washington, were held up about 
11:30 p.m. Wednesday by two men, one wield­
ing a revolver, near their apartment build­
ing in the 5000 block of 1st Street NW. "All 
right. Give it to me," the gunman demanded. 
His companion took their pocketbooks. 

Donald Major, of Washington, was bea.ten 
and robbed shortly after midnight Wednes­
day by two youths who approached him from 
behind at 19th and East Capitol Streets NE. 
One struck him over the head with an un­
identified object, threatened him and de­
manded his money. After taking his wallet, 
the pair ran south on 19th Street. 

James A. Thomas, of Washington, was 
beaten and robbed about 7:25p.m. Wednes­
day by two youths on 16th Street NE be­
tween Gales and Rosedale Streets near his 
home. The youths forced Thomas into an 
alley where he began struggling with one of 
them. The youth drew a gun and knocked 
Thomas to the ground. The other youth took 
a six-pack of beer and a large amount of 
bills and change. 

Caroline Allen, of Washington, was beaten 
and robbed about 9:45 p.m. Wednesday by 
two youths in the 500 block of Valley Avenue 
SE. One of them struck her over the head 
while the other one forced her to release her 
pocketbook. 

Greta Renee Graham, of Washington, was 
held up about 5:20 p.m. Wednesday inside 
the Woodward & Lothrop store in the 1000 
block of F Street NW by two youths. One 
drew a long-bladed knife and warned, "Be 
quiet." The other youth grabbed her pocket­
book, removed her wallet and tossed the purse 
to the ground. The pair then ran up the 
stairs. 

William Brockington, of Washington, was 
held up about 12:35 p.m. Wednesday while 
he was parked in his car at the corner of 24th 
and Douglas Streets NE by two young men. 
One held a pistol at Brockington's head and 
said, "Give it up." Brockington handed a 
large amount of money to the gunman, who 

warned, "Do not turn around for five min­
utes," and escaped with his partner in a 
bronze car. 

Allen B. Wilson, of Washington, was beaten 
and held up about 4:30 p.m. Wednesday at 
46th Street and Sheriff Road NE by two 
youths who asked if he had any money. When 
Wilson said he did not, one of the youths 
grabbed his arms and the other hit him. The 
pair took the money from Wilson's pockets. 

William 0. Hickey, of Glen Burnie, was 
held up shortly after 3 p.m. Wednesday by 
a youth who approached him in his truck 
at North Capitol and 0 Streets NW. He en­
tered the passenger's side of the truck and 
ordered Hickey to drive to New York Avenue. 
The youth then drew a gun and forced the 
driver to hand over his watch, money and 
diamond ring. The gunman forced Hickey 
to stop and pick up a second youth, then 
fired one shot, which missed, and fied. 

Mary Linder, of Canton, Ohio, was robbed 
by two men about 6:30 p.m. Wednesday as 
she was getting out of her car in the 700 
block of Monroe Street NE. One man grabbed 
Miss Linder by the neck while the other one 
took her pocketbook. 

Johnnie Johnson, of Washington, a driver 
for the Good Humor Co., was held up about 
9:30 p.m. Wednesday while he was vending 
at 17th Street and Potomac Avenue SE. A 
young man approached Johnson and asked 
for some ice cream. As he was filling the 
order, another man, displaying a gun, told 
him, "This is a stickup." The pair took John­
son's money and fied west in the 1600 block 
of Potomac Avenue. 

Wilbert Ross, of 460 N St. NW, was held 
up about 7:15a.m. by two men who opened 
his apartment door and demanded, "Where's 
the money?" One showed Ross the revolver 
in his coat pocket, searched his pockets and 
took his watch and money. "You come out 
and we will blow you away," the pair threat­
ened, and fied. 

Matt's Liquor Store, 3203 Naylor Road, 
Silver Hill, was robbed about 6:40 a.m. yes­
terday of an undetermined amount of money 
by a man armed with a .45 caliber automatic 
who walked behind the counter and demand­
ed the cash from the register. 

Edwin Marshall, of Washington, was held 
up about 9:45a.m. Tuesday by a man wield­
ing a gun who approached him in a parking 
lot in the 6500 block of Chillum Pl. NW, and 
ordered him to face the wall of the adjacent 
building. The gunman frisked Marshall, took 
the money from his pockets and fied toward 
the railroad tracks. 

Tower of Pizza, 2916 Nichols Ave. SE, was 
held up by two men who entered the shop 
Tuesday night. One of them, displaying a 
gun, told the owner, "Give me the money 
and put it in a paper bag." The pair escaped 
in an alley beside the shop. 

Pauline Ellis, of Washington, was beaten 
and robbed shortly after 8 p.m. Tuesday by 
two youths who attacked her in the 600 block 
of Condon Terrace SE. After knocking her to 
the ground, the assailants took her pocket­
book and fied into the 400 block of Atlantic 
Street NE. 

Murry's Steaks, 4019 South Capitol St. 
SW, was held up about 9:15 p.m. Tuesday 
by two youths who ordered a steak sandwich. 
One of them pointed a pistol at the clerk 
while his companion opened the cash regi­
ster and scooped out the money. The pair 
then ran out of the store. 

William Violette, of Brentwood, a taxi 
driver was robbed about 11:40 p.m. Tuesday 
by a young man wielding a gun who asked 
the driver to take him to the 1300 block o! 
Independence Avenue SE. At 7th Street and 
Independence Avenue, the passenger ordered 
Violette to stop and said, "Give me your 
money or I'll kill you." Taking his watch 
and cash, the gunman escaped into a park 
near the intersection. 

Frederick Eugene Underwood, of Washing­
ton, was held up about 9:15 p.m. Tuesday 
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at the corner of Summit Pl. and U Street NE, 
by three young men carrying guns in their 
pockets who warned, "Don't run or we shoot. 
Give us your money." Underwood gave the 
gunmen his bills and change and they es­
caped. 

Floyd Minor, of Ravenna, Ohio, a truck 
driver for Continental Oil Co., was beaten 
and robbed about 3:30a.m. by two men and 
a woman who carried him to the second floor 
of a building in the 1000 block of Massachu­
setts Avenue NW. After the men hit him in 
the head and body, the trio frisked him and 
fled with his money and watch. 

Wyatt Langford, of Washington, was held 
up about 6:20 p.m. Tuesday by four youths 
as he was entering his car in the 700 block 
of 3d Street NW. One of them held a revolver 
at Langford's side while the others searched 
him and removed his wallet. The youths 
then fled into an alley towards 4th Street. 

San ford Jameson, of Darien, Conn., was 
beaten and robbed shortly after 10 p .m. 
Monday by two men who attacked him on 
19th Street NW, struck him on his head and 
face until he fell to the ground. The pair 
then removed his wallet from his pocket and 
fie d. 

STOLEN 

A canvas bag containing $700 in cash was 
stolen between 3 and 9:30a.m. Monday from 
the Good Guys Restaurant, 2311 Wisconsin 
Ave.N.W. 

Typewriters and other office equipment, 
with a total value of $700, were stolen be­
tween 6 p.m. Monday and 8 a.m. Tuesday 
from Tecnlfax, 6200 Kansas Ave. NW. 

Four typewriters valued at $1500 were 
stolen between 6 and 10 p.m. June 22 from a 
classroom at Roosevelt High School, 4301 
13th St. NW. 

An $800 calculator was stolen sometime 
before 4:20 p.m. Monday from a car belong­
ing to Daniel Keller, of Maryland, while it 
was parked in the 1020 block of 0 Street NW. 

A typewriter and a record player were 
stolen between 3:30 p.m. Monday and 9:30 
a.m. Tuesday from Ell1ott Junior High 
School, 19th Street and Constitution Avenue 
NE. 

A trailer carrying a 14-foot boat with a 50 
horsepower engine valued at $900 was stolen 
between 9 a.m. Monday and 11:40 Tuesday 
from E. A. Page, of Norfolk, Va., when it was 
separated from his car at lOth and K Streets 
NE. 

An adding machine and an IBM typewriter 
were stolen between 5 p.m. Tuesday and 7 a.m. 
Wednesday from an office in the administra­
tion bulldlng at Catholic University, 620 
Michigan Ave. SE. 

OIL RESTRICTION LAID TO NIXON 
Mr. MciNTYRE. Mr. President, Frank 

Porter, writing in Friday's Washington 
Post, reports that Capitol Hill sources 
said President Nixon actually sought a 
measure which would tie his hands on oil 
import policy and take him off the hook 
with northeastern legislators and con­
sumers who are pressuring for an easing 
of quotas to get lower priced fuel oil. 

Mr. President, if this report is true, if 
Mr. Nixon did, indeed, solict the House 
measure which would bar him from 
abandoning oil import quotas for the tar­
iff recommended by the Cabinet advisory 
committee, then the oil-starved, over­
charged people of New England should 
flood the White House with letters of 
indi~ant protest. 

I am sure this bit of subterfuge will not 
fool the people of my region who are sick 
and tired of paying needlessly inflated 
prices for the oil to heat their homes and 
businesses. 

These people are fully a ware, Mr. Pres­
ident, that the present oil import quota 
system is costing consumers from $4.5 
billion to $7 billion a year that they 
should not have to pay. 

Mr. President, I ask unanimous con­
sent that Mr. Porter's article be printed 
in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
OIL QUOTA SUPPORT ATTRIBUTED TO NIXON 

(By Frank C. Porter) 
President Nixon actually solicited the sup­

port of Rep. Wilbur D. Mllls (D-Ark.) for a 
measure that would tie his hands on oil im­
port policy, a Capitol Hill source said yester­
day. 

The revelation came in the wake of tenta­
tive agreement Wednesday by the House 
Ways and Means Committee on the provision 
which would bar the President from aban­
doning oil import quotas for a tariff recom­
mended by a cabinet advisory group. Mills is 
chairman of the committee. 

Ironically, Mr. Nixon's own special repre­
sentative for trade negotiations, Carl J. Gil­
bert, told the committee in closed session 
that the administration was opposed to the 
provision, an amendment to the omnibus 
trade bill. 

An aide to Gilbert said he had no knowl­
edge of the President's plea to Mills or of his 
support of the measure. 

One person privy to the action said Mr. 
Nixon solicited Mills' backing for the meas­
ure "to get him off the hook." 

The President received strong campaign 
support in 1968 from the oil industry, which 
in general is satisfied with the status quo 
and regards the present quota system as 
more favorable to its interests than the pro­
posed tariff. The staff could result in in­
creased imports and lower domestic prices 
for crude petroleum and probably its deriva­
tive products. 

When the cabinet task force , by a vote of 5 
to 2, advised the switch to a tariff system 
last winter, Mr. Nixon took no action on the 
recommendations. Instead, he appointed an­
other commission to study them. The ad­
ministration indicated there would be no de­
cision at least until after the election. 

If the oil quota amendment becomes law, 
Mr. Nixon would thus be insulated from 
strong political pressures frot;n the other 
side-from legislators from the oil-hungry 
Northeast and consumer groups in particu­
lar-to shift to a tariff system. 

There were also reports yesterday that 
Chairman Mills received a pledge from Mr. 
Nixon before the latter's inauguration that 
as President he would not recommend legis­
lated import quotas for textiles, which also 
have been tentatively approved in the trade 
bill. 

Mr. Nixon had promised help to textile in­
terests in their plea for relief from rising im­
ports. His hope was to negotiate an interna­
tional agreement setting voluntary import 
quotas on man-made and wool textile prod­
ucts similar to the existing pact covering 
cotton textiles. 

Having received the President's asurances 
that he would not seek legislated quotas, 
Mills introduced a bill providing for pre­
cisely those quotas in the event a voluntary 
agreement was not reached. Its ostensible 
purpose was to give the Unitec· States great­
er bargaining power in those negotiations. 

When the negotiations collapsed, the ad­
ministration suddenly came out in support 
of the Mills bill. Sources close to the chair­
man, long a liberal trade advocate, say he 
felt the rug was pulled from under him. 

Meanwhile, the oil quota amendment was 
greeted with cries of outrage from many law­
makers. 

Rep. Charles A. Vanik (D-Ohio), one of 

five Ways and Means members who voted 
against it, claimed the measure had been 
hastily rammed through without time for 
adequate consideration. 

"This ill-conceived action puts the slimy 
hand of oil on the trade bill, converting it 
into a gargantua of greed," he said. Vanik 
said the action freezes a program which costs 
the American consumer $4.5 billion to $7 
billion a year. 

"I am ashamed of the trade bill and the 
process under which it was conceived and 
developed," Vanlk said. "It is ugly, it is op­
pressive, it is Rosemary's Baby." 

A source close to the committee said the 
other negative votes were cast by Reps. 
Martha W. Griffiths (D-Mich.), James A. 
Burke (D-Mass.), William J. Green (D-Pa.) 
and Sam Gibbons (D-Fla.). 

CAPTIVE NATIONS WEEK 
Mr. CURTIS. Mr. President, 25 years 

ago the flames of freedom that had smol­
dered for so many years flared up and 
shone brightly once again. Americans 
had played a great part in rekindling 
these fires. Many thousands of Ameri­
cans had died in the process. Many more 
thousands were wounded. 

Americans had given freely of their 
resources-both in material things and 
in human lives to help achieve this grea 
and noble rebirth of freedom. 

We rejoiced that the war was over in 
Europe. Our joy was made more sweet 
by the knowledge that we had fought for 
a great and noble purpose-the destruc­
tion of tyranny and the betterment of 
our fellow men-and that these noble 
ambitions had been achieved. All through 
the land the churches were filled with 
prayers of thanksgiving, and the streets 
with joyfully dancing people. 

But there were those among us who, 
though they shared our joy that war was 
at an end, still tempered that joy with 
a sense of foreboding. They held then 
the knowledge that we all share now: 

Freedom in Europe was by no means 
all encompassing. 

They knew that, while we were helping 
to destroy the great prison bastion that 
was Nazi Europe, the walls were being 
rebuilt by yet another tyranny-that of 
Communist Russia. 

I refer to that great body of fine Amer­
icans whose origins were in Eastern Eu­
rope-in that part of the continent which 
was being-and I use this word in 
quotes-"liberated" by the armies of the 
Soviet Union. 

Many millions of Americans have rela­
tives, some close, some more distant, liv­
ing in that area of Europe. Their fami­
lies migrated to America from those 
countries: from Poland, from Rumania, 
from Czechoslovakia, from Hungary, 
from Bulgaria, from Latvia, Lithuania, 
Estonia; from Germany east of the Elbe. 

For generations their ancestors lived 
under the threat of the Russian power 
to the east. And they passed along these 
fears-well-grounded fears they were, 
too-generation to generation. 

So it was that these Americans held 
within themselves the knowledge and the 
fear that all was not well, though the 
battlefields were now quiet, Hitler was 
dead, and nazism had been destroyed. 

It is of no solace to them now to know 
that they were right and that elsewhere 
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in America this knowledge has had to be 
accepted. 

The lesson we Americans can and must 
learn from this tragic episode in the his­
tory of mankind is that freedom cannot 
be taken for granted. Having won a 
battle against one form of oppression, 
we cannot supinely expect that freedom 
will automatically become a universal 
state of man, or even replace the tyranny 
just destroyed. 

That we won the battle of Europe can­
not be denied. 

But in winning that battle, we did not 
achieve our basic goal-freedom of 
choice and opportunity for all Europeans. 

It has been said before, here and else­
where, that freedom is like a fragile 
vase-difficult to achieve, beautiful when 
accomplished, but oh so easy to shatter. 

It has also been said many times, but 
I feel it is worth reiterating, that no 
man is completely free unless all men, 
everywhere, are free. 

It may also be said here that freedom 
can be smothered and subdued, but. so 
long as there is one free man in the 
world freedom cannot be killed. 

Therefore, Mr. President, I urge Amer­
icans to guard their own freedom jeal­
ously, not only to preserve it for them­
selves but to give hope to men and 
women everywhere who live in bondage. 

We must live our own freedom. We 
must be willing to fight for its preserva­
tion. 

Only thus can we hope to keep the 
fires of freedom burning so that they 
provide a beacon for the rest of the 
world, and provide at least a small glim­
mer of warmth for those upon whom the 
chill hand of tyranny has been clamped. 

We can rightfully rejoice in our lib­
erty. We gladly share it with all others 
regardless of background, regardless of 
place of origin, regardless of color or 
creed. 

Because in this sharing, this giving, 
we strengthen and broaden our own free­
dom. 

It is important that we remember this 
as we end the observance today of Cap­
tive Nations Week for 1970. 

FUNDS FOR NASA 
Mr. ANDERSON. Mr. President, last 

week the Senate passed an appropriation 
for the National Aeronautics and Space 
Administration which was recommended 
by the Appropriations Committee and 
supports the earlier authorization for the 
fiscal year 1971 program. The Washing­
ton Post, on Sunday, July 12 published 
an excellent editorial on this matter. The 
editorial argues eloquently that the Sen­
ate acted prudently in not curtailing 
NASA's funds. In part, the editorial says: 

The country has so many problems, the 
argument goes, that it must divert the money 
that might be spent on manned space flights 
to programs that will aid more directly and 
more quickly the people who now inhabit the 
earth. 

This is a hard argument to answer for to 
answer it fully and logically (or, for that 
matter, to make it fully and logically) re­
quires a prescience that none of us has. No 
one really knows what is to be gained by 
going on with manned space flights and no 
one really knows what is to be lost by 

stopping them. There is a universe ouL there 
that we don't know about. There is, of course, 
the argument that unmanned space probes 
can tell us all we need to know about it for 
as far into the future as we now care to 
think. But it is difficult, if not clearly wrong, 
to accept the idea that machines can totally 
replace men in so delicate a task of explora­
tion. 

We raise this now because the debate in the 
Senate last week, while cast in terms of 
merely slowing down the pace of the manned 
space program, was in fact a debat e over 
halting it. The cuts already made in NASA's 
budget have built in a halt to manned space 
activities from 1975 to, probably, 1978. To 
expand that period of inactivity to four or 
five years, it seems to us, is to kill the pro­
gram. So long a pause would mean the dis­
mantling of the teams of experts and prob­
ably of the equipment that put Apollo 
together and controlled its flights. Rebuild­
ing those teams would be a long, arduous 
and costly process. 

Thus we were pleased that the Senate 
did not go along with its liberal bloc which 
voted almost to a man to curtail NASA's 
funds even more. 

Mr. President, traditionally, liberals are 
regarded as forward-lookers, men of 
progress, supporters of the new and 
innovative, men with faith that a 
progressive world now will provide a 
better future world for all mankind. Well, 
that is what the space program is all 
about, and that is why it is distressing 
to see so many of my liberal colleagues 
consistently llning themselves up in op­
position to the space program, which, as 
the editorial states, "may well hold the 
key to man's future." I would urge my 
liberal friends to look at the facts, search 
their minds, and reexamine their posi­
tion. It just does not seem right for the 
liberals to be against the future. 

Mr. President, I ask unanimous consent 
that the Washington Post editorial be 
printed in the RECORD. 

There being no objection, the editorial 
was ordered to be printed in the RECORD, 
as follows: 

THE CADn.LAC IN THE SKIES 

Just a year ago, the manned space pro­
gram was riding high. Apollo 11 was waiting 
on the launch pad at Cape Kennedy for its 
crew and the world was waiting for the most 
spectacular trip in history to begin. The ex­
citement and the glamor passed quickly and 
the manned space program is now in trouble. 
It came within a handful of votes last week 
of being strangled by the Senate and if the 
debate there is any indication more troubles 
are ahead. The psychology that sustained the 
program during its heydays of the 60s has 
been reversed and manned space flight is 
IliOW regarded by many people as the Cadillac 
in the skies. 

This psychological shift is understandable. 
To many of those who are deeply concerned 
about the quality of life at home, about the 
educational level of our children, the housing 
conditions of our poor, the pollution of our 
surroundings, supporting manned space flight 
is a,., provocative as riding in a chauffeured 
limousine through the slums. The country 
has so many problems, the argument goes, 
that it must divert the money that might be 
spent on manned space flights to programs 
that will aid more directly and more quickly 
the people who now inhabit the earth. 

This is a hard argument to answer for to 
answer lt fully and logically (or, for tha.rt 
matter, to ma.ke it fully and logically) re­
quires a preS<:ience that none of us has. No 
one really knows wh&t is to be gained by 
going on With manned space flights and no 

one really knows what is to be lost by stop­
ping them. There is a universe out there that 
we don't know about. There is, of course, the 
argume.rut that unmanned space probes can 
tell us all we need to know about it fDl' as far 
into the future as we now care to think. But 
i•t is difficult, if not clearly wrong, to accept 
the idea that machines can totally replace 
men in so delicate a task of exploration. 

We raise this now because the debate in the 
Senate last week, whlle cast in terms 01! 
merely slowing down the pace of the manned 
space program, was in fact a debate over halt­
ing it. The cuts already made in NASA's 
budget ha.ve bullt in a halt to manned space 
activities from 1975 to, probably, 1978. To 
expand that period of ina.cti vity to four or 
five years, it seemB to us, is to kill the pro­
gram. So long a pause would mean the dis­
mantling of the teams of experts and prob­
ably of the equipment that put Apollo to­
gether and controlled its flights. Rebuilding 
those teams would be a long, arduous and 
costly process. 

Thus we were pleased that the Senate did 
not go along with its liberal bloc which voted 
almost to a man to curtail NASA's funds 
even more. Many of the arguments made by 
NASA's supporters seem to us quite irrele­
vant--curtailment would mean unemploy­
ment in the aerospace industry, the Russians 
Will be out there, and so on. But so did the 
basic a.rgumen t made by the programs 
critics-that the funds should be used at 
home. We all know that cutting NASA's 
budget by $100 million or $500 million or $1 
billion does not mean that the government 
is going to spend that much more on pollu­
tion control, education, housing, urban re­
newal and all the things that we ourselves 
place high on the list of national priorities. 
The fact is that if Congress really wanted to 
do all the things its members talk about, and 
postpone each year because of fiscal re­
straints, it wouldn't have turned last year's 
tax-reform bill into a tax-reduction bill. 

The basic issue involved in NASA's appro­
priations this year, as it Will be next year and 
for many years to come, is whether this coun­
try should give up something it has done and 
which is going well, something that has 
brought it great international prestige and 
internal pride, and something that we believe 
may well hold the key to man's future. 

AGRICULTURAL PAYMENT 
LIMITATIONS 

Mr. MURPHY. Mr. President, my pur­
pose in speaking today is to discuss agri­
cultural payment limitations, partic­
ularly as these limitations affect cotton. 
Last week, the Senate passed an amend­
ment to the Department of Agriculture 
and related agencies appropriations bill 
<H.R. 17923), that limited to $20,000 
price-support payments for any crop, ex­
cept sugar. In addition, the House Com­
mittee on Agriculture is currently devel­
oping the farm bill, and here in the Sen­
ate the Committee on Agriculture has 
completed its hearings on the farm pro­
gram, and is awaiting action by the 
House. 

There is a lot of emotionalism about 
the current support programs, in part, 
because like any artificial program, there 
are abuses and inequities. Senators are 
all aware of these as they have been thor­
oughly documented on the Senate floor 
by the distinguished senior Senator from 
Delaware <Mr. WILLIAMS). In spite of 
these, I want to call on my colleagues, 
both in the Senate and in the other body, 
especially those on the House Committee 
on Agriculture, to avoid this emotional-
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ism and find a workable and practical 
solution to the problem. Our farm pro­
grams are far too complex to tinker with 
by payments ceilings alone, without care­
ful consideration of the effests on the 
entire agricultural industry. 

Let me make it clear that I am in favor 
of eliminating support payments entirely, 
and thus cosponsored S. 2524, introduced 
by our late beloved minority leader, Sen­
ator Dirksen. This measure would phase 
out farm payments over a 5-year period. 

I think we in Congress are, in part, 
responsible for the situation since we 
have developed over the years this in­
volved, technical, and complicated pro­
gram. Certainly no Philadelphia lawyer 
understands it, and only a few from Des 
Moines or Fresno. It is unfair for us vir­
tually to eliminate in 1 year a program 
we have led the farmer to rely on and, 
indeed, to develop the economics of his 
whole industry around. It is not a ques­
tion of whether the limitations should 
be $20,000, $55,000, or $110,000, but rather 
fairness to a segment of our Nation whose 
continued production is so important to 
the well-being of our national economy. 

Let me make it clear, as well, that my 
interest is not in continuing payments to 
the large growers for whom it makes little 
or no difference whether the amount is 
$20,000 or $110,000. These growers will 
leave the program under any circum­
stances and attempt to compete else­
where. I am, however, worried about the 
smaller growers who are the ones whose 
continued ability to compete is threat­
ened. It might well be that those who 
are pushing for payment limitations be­
cause they are concerned about the in­
creasing concentration of farming in the 
hands of large agribusinesses are the 
very ones who will accelerate this con­
centration by forcing the small grower 
out of business. 

In short, unless we in Congress take a 
long look at the farm program in its en­
tirety, we could well see the demise of 
our ability to produce so well at such 
a relatively low cost. 

It is my deep desire that in these days 
of continued confusion, government by 
crisis, and the pressures of instant com­
munications, we in Congress always make 
certain of the overall effect while we are 
rectifying a few special cases. 

RECESSION CAN'T CURE INFLATION 
Mr. HARTKE. Mr. President, the Con­

sumer Price Index posted its 41st con­
secutive advance this May. This is the 
longest inflationary stretch in the 57 
years the index has been compiled. Presi­
dential statements that the administra­
tion's "game plan" is working obviously 
lack value. 

In the July issue of Dun's, Mr. Max 
Shapiro argues that the policies pursued 
at present are doomed to failure and, 
what is worse, there is not the slightest 
sign that the administration is contem­
plating a policy change. The only thing 
that has been changed is that the target 
date for ending inflation has been moved 
to 1973. 

The administration still pins its hopes 
for braking the soaring cost of living on 
a minirecession. Though it is inconceiv-

able to me how the administration could 
be willing to tolerate an unemployment 
rate of 6 percent, Mr. Shapiro gives clear 
evidence to demonstrate that even a 6-
percent rate of unemployment will be 
insufficient to halt inflation. 

Nevertheless, inflation must be ar­
rested. To do nothing is to stand by while 
the inflationary whirlwind increases in 
fury. In 1967, the cost of living rose 3.5 
percent; in 1968, 4.7 percent; and in 1969 
there was a 6-percent increase with no 
letup in sight. 

Clearly what is needed is a new ap­
proach to the inflation problem, but first 
we must discard the inadequate thinking 
of the past. Mr. Shapiro's article goes a 
long way toward dispelling the shibbo­
leths that seem to haunt administration 
policymakers. 

Mr. President, I ask unanimous con­
sent that the article be printed in the 
RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

RECESSION CAN'T CURE INFLATION 

(By Max Shapiro) 
"There is no cause for concern," President 

Herbert Hoover assured the nation a few 
weeks after the Great Crash of 1929. "Condi­
tions are fundamentally sound." 

With these soothing words, the Hoover 
Administration launched its ritualistic exer· 
cise in reassurance. In January 1930, Secre­
tary of the Treasury Andrew Mellon an­
nounced a "revival of economic activity in 
the spring." And a few days later, Secretary 
of Commerce Robert R. Lamont told the 
country, "There are grounds for assuming 
that this is about a normal year." 

By this time, the rot of Depression was 
spreading over the land. Thousands of 
farmers, unable to hold out until spring, 
abandoned their properties; in the cities, 
the breadlines lengthened. But as matters 
grew worse, government officials intensified 
their "confidence-restoring" efforts and 
promised that improvement was "just around 
the corner." 

The Hoover Administration, it seemed, was 
bent on following the nostrums of Emile 
Coue, a French psychotherapist who wielded 
a considerable influence during the 1920s 
and early 1930s. According to Coue, patients 
could be cured by "positive autosuggestion" 
and by the constant repetition of the phrase, 
"Every day in every way, I am getting better 
and better." Until the full tide of events 
overwhelmed the country, Hoover and his 
aides continued to cling to the motion that 
good times would return if only people would 
have faith in their return. 

Now, forty years later, in the midst of an­
other economic crisis, the rites of reassur­
ance have been revived. In a steady stream of 
"confidence-building" pronouncements over 
the past eighteen months, key members of 
the Nixon Administration have heralded the 
coming triumph over the nation's most cru­
cial domestic problem: inflation. 

At first, the public was given the impres­
sion that the Administration's "game plan" 
against soaring living costs would attain its 
objective in a short period of time. In April 
1969, Herbert Stein, one of the President's 
most trusted economic advisers, asserted 
that "the underlying causes for inflation" 
were being stemmed. But the Consumer Price 
Index did not respond to Stein's optimism. 
It rose to new highs in April, May and June. 

Undeterred, President Nixon in a message 
to Congress on June 20, 1969 said that the 
Administration's program of "fiscal responsi­
bility and monetary restraint" would achieve 
results in several months. Once again, living 
costs vaulted to new levels in July, August 

and September-the "target date" President 
Nixon had set for visible "effects." 

The next Hoover-like pronouncement came 
on August 11, 1969 from the University of 
Chicago's Milton Friedman, the President's 
most influential outside economic adviser. 
S~id Friedman as he pushed ahead the day 
of victory once again: "We should not des­
pair that the fight against inflation has not 
brought prices down. There is a considerable 
lead time between acts and results on prices." 
Friedman forecasts specifically that the rise 
in the Consumer Prico Index would be slowed 
to an annual rate of .J.bout 4 % by the end 
of 1969 and that it would be slowed still 
further in early 1970. 

Then in November, Commerce Secretary 
Maurice Stans told DuN's ("Can They Really 
Stop Inflation?" DuN's, December 1969) that 
"by spring we will have a very perceptible 
decrease in the rate of inflation." 

Events, of course, have made a mockery of 
all these Coue-like predictions. The rate of 
i~ation has not fallen at all, but has per­
sisted at an alarming 6 % annual rate month 
after month. And final confirmation that the 
battle against inflation is far from won came 
in the "Economic Report of the President " 
published in February. The Report indicat~d 
that although some moderation of prices 
could be expected in 1970 and 1971, the fires 
of inflation would not be fully quenched be­
fore 1973. 

The new "target date" of 1973, is, of course, 
a far cry from the original forecast for 1969. 
But a close reading of the Report reveals an 
even more disturbing fact: Despite the con­
tinuing failure of the anti-inflation prog!l"am, 
there was nowhere evident in the 284-pa.ge 
document the slightest indication that a 
policy change was being considered. 

And most disquieting of all is the fact that 
the Report's new projections on inflation for 
1970-1972 have already proved inaccurate. In 
one section, the Council of Economic Ad­
visers asserted: "With continued slow in­
crease of GNP in the early months of 1970, 
the growth of real output would remain close 
to zero and there should be some decline in 
the rate of inflation." There has, of course, 
been no decline in the early months of 1970; 
instead, we have witnessed another increase. 
The regrettable concolusion is that we have 
received another spate of incantatory rhetoric 
that holds out the promise that things will 
get better--only to have them become worse. 

THE GAME PLAN HAS FAILED 

And there is a strong likelihood that mat­
ters will deteriorate even further. The Ad­
ministration's game plan has failed-and will 
continue to fail-because it is rooted in a 
basic fallacy. The core of the program rests 
on the supposition that wages and prices will 
gradually come down in an economy charac­
terized by a "moderate" amount of unem­
ployment. · 

No exact unemployment rate has been 
projected, but on a number of occasions top 
Administration officials have indicated that 
"a 6 % unemployment rate would not be 
tolerated," and while the Report does not ex­
plicity include a projected maximum rate of 
unemployment for 1970-1973, it clearly im­
plies that it will lie somewhat under 6%. 

The Administration rests its policy on the 
assumpiton that this rate and the resulting 
slide in profits will cool off our hot cost-push 
inflation. "Disinflation," according to the 
Economic Report, can be expected to develop 
in the following manner: "As profits per unit 
weakened, employers would become more 
resistant to granting wage increases. At the 
same time, a softening labor market would 
lessen workers' insistence on large wage in­
crea.se.c;. As a consequence, the avero.ge rate 
of wage increase would ultimately begin to 
diminish." 

To expect such a deflationary process to 
occur while the unemployment rate is only 
5 % to 6% is to disregard a considerable 
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amount of contrary empirical evidence. In 
each of the three postwar recession years 
(1949, 1958 and 1961), unemployment was 
higher than the rate the Administration pro­
jects for 1970-1972 (see Table A). Yet hourly 
wage rates and average weekly earnings rose 
each year. The average unemployment rate 
for the three periods came to 6lf2 %. Yet 
hourly wage rates rose by 3.3 % , and the aver­
age rise in weekly wages came to almost 4 % . 

Even more striking is the fact that wage 
rates in the United States have increased 
in every year since 1933--even during the 
Great Depression. The average unemploy­
ment rate for the 1934-1939 period, for ex­
ample, was 18 % . Yet weekly wages rose at 
an average annual rate of 7% . Moreover, 
these wage increases took place in an era 
of relatively weak unionism, of price stability 
and a time when the expectation of auto­
matic wage hikes had not yet become a 
way of life. 

If wages continued to rise under such dire 
economic conditions, how could they con­
ceivably be held in check in today's business 
climate? The combination of inflation, an 
unemployment rate of under 6 %, inordi­
nately powerful labor unions and an in­
grained expectation of automatic pay hikes 
virtually insures an upward spiral in labor 
costs. To expect labor to "diminish" its de­
mands under such conditions is to engage in 
another exercise in Coueism. 

Nor are the Administration's hopes for a 
significant lowering of prices likely to mat e­
rialize. From time to time, marginal pro­
ducers or retailers caught temporarily with 
surplus inventories may reduce prices, but 
such occurrences will be temporary and non­
pervasive. For the most part, there will be 
a resistance to price reduction by business 
because: 1) wages will rise; 2) with wage 
costs increasing and production falling, exec­
utives will att empt to sustain vanishing 
profit margins by maintaining prices; 3) a 
growing number of businesEmen will con­
clude-wit h good reason-that the present 
"disinflatlonary" efforts by government will 
be abandoned for political, social or economic 
reasons. 

High prices will also be perpetuated by the 
growing purchasing power of government em­
ployees. The number of government workers 
(federal, local and state) has risen from 
approximately three million In 1929 to over 
twelve m1llion in 1969. Today, over 16 % of 
all salaried workers are employed in govern­
ment. And the annual wages for these gov­
ernment employees have increased from 
about $5 billion in 1929 to $104.5 billion in 
1969. 

Wage boosts for government employees 
continued even in the recession years of 
1949, 1958 and 1961. And in this slowdown 
year, federal employees have been given a 
substantial wage hike. Given the growing 
power of public employee unions, the salaries 
of government employees are sure to grow 
at an even greater rate in the years imme­
diately ahead. 

WAGE PUSH FROM THE SERVICE SECTOR 

An almost parallel situation exists in the 
service industries. The wages of workers in 
the services have increased year by year 
during the past three decades and have 
gone up eyen during the recession years of 
1949, 1958 and 1961. In 1949, total service 
salaries rose by $700 million; ln 1958, by $2 
billion; and in 1961, by $3 .5 billion. Last 
year, the $88 billion received by service em­
ployees represented a 13 % increase over 1968. 
This trend is almost certain to continue. 

The mushrooming growth of purchases 
made via "time payments" wlll also sus­
tain high living costs. In 1940, total con­
sumer credit outstanding amounted to only 
$8 billion; by the end of 1969, it had sky­
rocket ed to $122 billion. And the amount 
of goods bought "on the cuff" keeps rising 
year after year, even 1n slack periods. In each 

of the three recession years of 1949, 1958 and 
1961, total consumer expenditures, fueled by 
expanding consumer credit, showed a sharp 
gain despite a 6 % unemployment rate (see 
Table B). These increased expenditures were 
the chief underlying cause for the rise of 
living costs In 1958 and 1961. In 1949 there 
was a decline of less than 2 % in the Con­
sumer Price Index, which was brought about 
by a sudden worldwide collapse in farm 
prices. Had this unusual event not occurred, 
the Index would have reflected a substantial 
rise. 

Increased consumer expenditures are like­
ly to offset the slowing effects of a moderate 
unemployment rate, but expanded outlays 
by business will also propel inflation. 

In previous periods of rising unemploy­
ment, although consumer and government 
expenditures increased, the business sector 
acted as a braking element by reducing its 
plant outlays (see Table B). 

A reversal of this historic trend is about 
to occur this year. According to private and 
government surveys made late in 1969, cor­
porations planned to increase expenditures 
for new plants in 1970 by about 10 % , or $7.5 
billion. Tight money conditions and a profit 
squeeze in some companies have lowered this 
estimate, but an Increase of at least $6.5 
billion is a minimum expectation. So while 
the major inflationary impetus will come 
from consumers, these increased expenditures 
by business will go far toward minimizing 
any deliationary trends that will develop. 

BUSINESS IS BETTING ON INFLATION 

Why is this reversal occurring? Because 
the business sector has little confidence that 
present deflationary efforts will succeed. Cor­
porate officials are becoming increasingly 
convinced that an unemployment rate of 
5 % to 6 % will not cool off inflation and that 
government officials cannot embark on a 
program that will raise unemployment sub­
stantially beyond that leveL 

The business community has concluded, 
moreover, that the Fed's tight money policies 
are fast being abandoned to meet the bor­
rowing needs of both government and indus­
try. Consequently, most businessmen reason 
that inflation will get even worse and it 
would therefore be foolish to hold back on 
capit8il expenditures, which will only be more 
costly later on. 

All of this adds up to the strong likelihood 
that the Administration's game plan, based 
predominantly on a moderate rate of unem­
ployment, will not meet its objectives. Nei­
ther prices nor wages will decline meaning­
fully. 

What, then, are our alternatives? The Ad­
ministration could embark on a program 
that would bring about a 10%-12% unem­
ployment rate. This would cause a depression 
and prices would fall. But such a program 
would be intolerable. Our nation, already 
rent by dissention, would be ripped apart by 
a government-induced massi ve depression. 

Another alternative-the most likely 
one-would be to drift along with the game 
plan in the hope that the situation will not 
get out of hand. But this would be courting 
the whirlwind. A continuing inflation is like 
a cyclone. At first there is a mild disturbance. 
Next, the wind intensifies and then dies 
down a little. For a while it seems as if the 
gathering storm will blow itself out. Then 
suddenly, with deathlike swiftness, the cy­
clone strikes , smashing everything in its way. 

We are now in the precyclonic stage. In 
order to grasp fully how dangerous and in­
sidious inflation has become, we need only 
put the current situation into historic per­
spective. In April 1970, the Consumer Price 
Index posted its fortieth consecutive month­
ly advance. Unbroken since January 1967, 
this string of mont h-to-month advances is , 
by far, the longest in the 57-year history of 
the Index. In the 54 years from January 19l!l 
through December 1966, there were only elev­
en cycles in which consecutive rises in liv-

ing costs went beyond six months. The long­
est interval, created by the vast inflationary 
pressures of World War II, lasted 22 months 
and was only brought to an end by wage and 
price controls. But the average cycle of con­
secutive monthly rises lasted only four 
months, or only one-tenth the duration of 
the present span. 

Moreover, the wind has ominously begun 
to pick up force. In 1967 the increase in the 
cost of living amounted to 3.5 % , in 1968 it 
was 4.7 % , and in 1969 just under 6%. Dur­
ing the first four months of 1970. the gain 
gradually crept beyond 6 %. 

This alarming situation has brvught forth 
calls for some kind of an incomes policy from 
such leaders of the business establishment as 
Chairman Thomas J. Watson of IBM and 
Chairman David Rockefeller of The Chase 
Manhattan Bank. And evan Federal Reserve 
Chairman Arthur Burns, a long-time critic 
of even indirect government interveation in 
the wage-price process, ~as b3gun to change 
his mind. 

While an incomes or guideposts policy 
might have a temporary effect, the hour is 
already too late for such half-way measures. 
We must pass quickly from a failing poliey, 
whose defects are obscured by beguiling as­
surances, to action that meets the problem 
head-on. That action-undesirable and un­
welcome in a free society-is the adoption of 
mandatory wage and price controls. At this 
point, we have no other acceptable alterna­
tive. 

Controls open a hornet's nest; they a.re 
onerous, di.fficult to administer and present all 
sorts of problems in implementation. But it 
is better to have controls than to have the 
destruction that a continuing inflation is 
bound to cause. It is no longer a matter o! 
choices; it is a matter of survival. 

Year 

1949_ - - ------ -
1958_ - - ----- - -1961__ __ ___ __ _ 

Year 

1949 __ 
1958_-
196L 

Unem-
ployment 

rate 
(percent) 

5. 9 
6. 8 
6. 7 

TABLE A 

[In percent) 

Perce~ta~e 
nse 1 n 

Unemploy- hourly wage 
ment rate rates 

5. 9 
6. 8 
6. 7 

TABLE B 

[Dollars in billions) 

Change 
in con-
sumer 
price 

index 
(percent) 

-2 
+2 
+ 1 

~hange 
m con-
sumer 

expendi-
tures 

+$3.2 
+9.8 

+ 10.0 

Change 
in Gov-

ernment 
expendi-

tures 

+$8.8 
+12.3 
+12.9 

OIL IMPORTS 

Perce~tage 
nse m 

a~;~k~~ 
earnings 

Change 
in new 

plant ex-
penditures 

-$2.3 
-4.1 

-0.69 

Mr. HANSEN. Mr. President, a com­
mittee of the other body has tentatively 
approved an amendment to a trade bill 
that will help insure this Nation's self­
sufficiency in oil, our most vital and im­
portant source of energy. 

In voting to amend the national se­
curity clause of the Trade Expansion Act 
upon which the mandatory oil import 
program is based, the committee wisely 
froze the program into a quota system. 

President Nixon had also wisely re­
fused to implement a tariff plan recom­
mended by a task force he had appointed 
to study the problem of mounting im­
ports and applications for further ex­
emptions and exceptions to the program. 
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But the advocates of more and more 
cheap foreign oil kept up the drum beat. 

Within the last few weeks, and after 
additional import allocations were made 
for heating oil for New England, my good 
friends and colleagues from that area 
contended that the 40,000 barrels per day 
increase was merely a "drop in the 
bucket" and they needed much more. 

But now I detect a sudden silence. The 
drums are stilled. WhY? 

Well, almost overnight that cheap for­
eign oil became more expensive than our 
own. 

Mr. President, for the past several 
months several of us have been attempt­
ing to warn the Senate of the dangers 
inherent in becoming overly dependent 
upon imported oil. 

In answer to those who demanded more 
cheap foreign oil, we have warned that 
this oil would remain cheap only as long 
as we were not dependent on it. 

The chickens have now come home to 
roost, and that cheap oil delivered to our 
east and west coasts is now priced higher 
than the delivered price of our own 
domestic crude. 

We have repeatedly pointed to the ex­
plosive situation in the Middle East and 
North Africa and the dangers of de­
pendence on oil from that area. Western 
Europe and Japan are almost entirely 
dependent on oil from those sources and 
are now suffering the consequences. 

In order that Senators may fully un­
derstand the background and series of 
events that led up to this dilemma and 
the implications, I ask unanimous con­
sent that an article published in the Wall 
Street Journal of July 15 and an edito­
rial from the Oil and Gas Journal of July 
13 be printed in the RECORD. 

There being no objection, the articles 
were ordered to be printed in the REc­
ORD, as follows: 
SOARING TANKER RATES DAMP OIL IMPORTS 

AND MAY FORCE U.S. GASOLINE PRICES UP 

Motorists in the U.S. and Western Europe 
may soon be paying more for gasoline be-
cause a pipeline clooedown in Syria and 
forced production cutbacks in Libya have 
sent oil tanker charter rates zooming to near 
records. 

The tanker charges, which have doubled 
since Aprtl and quadrUpled since this time 
last year, have bloated the delivered cost of 
Middle Eastern and African crude oil at U.S. 
East Coast refineries to 75 cents a. barrel 
higher than the cost of delivered U.S. oil. 

Normally the price edge is on the other 
side. The imported crude usually cos1l! $1.45 
a barrel less than U.S. oil. 

As might be expected, the price distor­
tion has sharply reduced U.S. imports of for­
eign oil. And it has narrowed the profit out­
look for some inland refiners who custom­
arily obtain a windf&ll by trading of! their 
oil import "tickets." 

But it has sharply raised the profit out­
look for such independent ship owners as 
Aristotle Onassis and Stavros Niarchoo of 
G1·eece and Daniel K. Ludwig or the U.S., 
operators of the world's largest private tanker 
fleets. 

The impact 1s mirrored in domesti• pro­
duction plans. The Texas Railroad Commis­
sion, that state's oil regulatory agency, 1s 
expected today to raLse sharply the amount 
o! oil that Texas wells will be allowed to 
produce next month. 

Louis1a.na's on regulatory body, the Con­
servation Department, has already acted to 

open up the August flow. Last Friday it an­
nounced that the August per-well on pro­
duction rate will be the highest since the 
Suez Canal crisis snuffed of! the flow of for­
eign on 1n 1956. 

Canada, too, is rushing 1n more crude. 
U .8. imports from Canada in the first week of 
JUly ran at nearly double the year-earlier 
rate. 

PIPELINE RUPTURE 

This latest on crisis had its beginnings May 
3, when a bulldozer under mysterious cir­
cumstances rammed into the Trans Arabian 
Pipe Line in Syria, knocking out the line, 
which normally carries about 475,000 barrels 
of oil a day from Saudi Arabian fields to the 
Mediterranean port of Sidon, Lebanon. 

The line carried only about one-sixth of 
the on output of Arabian American Oil Co., 
which is owned 30% each by Standard on 
Co. of California, Texaco Inc. and Standard 
Oil Co. (New Jersey) and 10% by Mobil Oil 
Corp. But this was oil that was close to 
Europe, only a short tanker's run away from 
Continental refiners. 

Fixing the line would be simple enough, 
company officials asserted in New York. A 
s~kesman said the job could be done "in 
about 24 hours." But so far, he stated, the 
Syrian government has adamantly refused to 
allow company technicians to do any re­
pair work, and the line still sits idle. 

Though Arabian American Oil officials are 
loathe to specUlate about Syria's refusal, 
other Middle East specialists View the gov­
ernment stand as another ploy in the Arab­
Israeli war. The line had often been attacked 
in the past by Arab guerrillas; one section 
of it goes through the IsrS~eli-occupied G<llan 
Heights. Evidently, by the analysis of some 
Middle East sources, Syrda hopes to pressure 
the U.S., through the oil companies, to cut off 
Israeli aid. 

Syria, though, was only the starting point 
for the current on crisis. I..dbya has com­
pounded the woes in the past month by or­
dering seven producers in that country to 
slash their output some 550,000 barrels a day, 
or about 15% of Libya's total output. Com­
panies hit there are Occidental Petroleum 
Corp., Oontdnental Oil Co., Marathon Oil Co., 
Amerada Hess Corp., the Royal Dutch-Shell 
Group, Texaco and California Standard. 

The issue, by Libyan government account, 
is conservation. But some oil experts, see 
this, too, as a ploy, not in the war with Israel 
but in the war with the oil companies over 
tax payments. 

Europe, as the Middle East's most im­
mediate customer, has made up some of the 
almost one million barrels a day lost in 
Syria and Lybia by shortstopping on from 
Libya and Nigeria that normally would have 
gone to the U.S. 

But Europe has had to do most of its 
emergency shopping in the Persian GUlf, 
and therein lies the cause of the tanker 
rate surge. Because the Suez Canal remains 
closed by the Arab-Israeli war, all Persian 
GUlf oil destined for Europe must take the 
long-trek around Africa, a six-times-longer 
journey than the voyage across the Mediter­
ranean from Lebanon to Europe. 

The resulting sudden jump in tanker de­
mand has quickly eliminated what had been 
e. traditional summer surplus. And it has 
sent spot charter rates for a single voyage 
soaring close to levels prevalent during the 
Suez crisis of 1956. They are more than half 
again higher than during the six-day Arab­
Israeli war of 1967. 

The cost of moving a barrel of oU from 
the Persian Gulf to the U.S. East Coast has 
skyrocketed to about $3.25 a. barrel; the oil 
itself in the Persian GUlf area costs only 
$1.25 a barrel, producing a total cost 1n the 
U.S. of about $4.50 a barrel. A barrel of 
crude oil from Louisiana, by contrast, costs 
only $3.75 delivered to an East Coast refiner, 
or 75 cents less. 

On the West Coast, too, "Persian Gulf 
crude is quite a bit more costly than Cali­
fornia crude," a. California Standard spokes­
man says. 

PEDDLING IMPORT "TICKETS" 

The effect of the high tanker rates has 
been to render temporarily worthless a 
"ticket" to import foreign oil. In normal 
times, inland refineries, which are too far 
from ports to economically utilize foreign 
oil, work out exchange agreements with 
East Coast refiners. They deliver low-cost 
foreign oil to the East Coast refinery in 
exchange for receiving an equal amount of 
high-cost domestic oil at the inland refinery. 
The value of this swap can be a windfall 
as high as $1.75 a barrel to the inland 
refiner. 

This gain "often means the difference be­
tween a profit and loss" for an inland re­
finer, said one oil executive. And the small­
er the refinery, the greater the impact, un­
der a so-called "sliding scale" that proVides 
quotas of up to 40 % of a small refinery's 
total crude oil processing rate, compared 
with a big-refinery average of only e.bout 
7%. 

J. Avery Rush, president of Diamond 
Shamrock Corp.'s oil and gas unit, said in 
Amarillo, Texas, his company was having in­
creased difficUlty arranging trades for about 
half its second half oil import quota of about 
4,000 barrels a day. "The amount of our 
quota which we haven't placed yet is large 
enough for us to be concerned" about its 
potential effect on second half earnings, he 
said. 

Clark on & Refining Co., Milwaukee, said 
"everything is stm up in the air" in its 
efforts to work out exchange agreements for 
its second half quotas. 

SEEKING TO EXTEND QUOTAS 

"A number of companies holding unused 
tickets are likely to be hot-footing it to 
washington in the next few weeks to seek 
an extension of their quotas," one oil execu­
tive said. The quotas are due to expire Dec. 
31. During the 1967 world oil supply crisis, 
however, the G<lvernment permitted unused 
quotas to be used during the following two 
years. 

Some inland companies also have protected 
themselves against the present situation with 
long-term exchange agreements. American 
Petrofina Inc., controlled by Petrofina S.A. of 
Brussels, said in Dallas it made "most of our 
deals on a fUll-year basis" good until next 
Jan. 1, so it doesn't expect to be hit too hard 
by the current difficUlties. 

As the foreign crude costs mounts ever 
higher, meantime, the big international oil 
companies continue to cut back on their use 
of foreign oil at U.S. refineries. "East Coast 
crude oil imports coUld fall to as little as 
300,000 barrels a. day from a normal level 
about 700,000 barrels daily," one major com­
pany predicted. Total U.S. imports of foreign 
oil other than that from Canada fell to 
520,000 barrels a day in the week ended July 
3 from 850,000 barrels daily a year earlier, 
the American Petroleum Institute said. 

In the same period, imports of Canadian 
oil jumped to 609,000 barrels daily from 316,-
000 barrels a day a year earlier. This was 
despite the fact that Canadian oil was placed 
under an official U.S. quota for the first time 
July 1, limiting imports to an average of 
395,000 barrels a day for the last six months 
of the year. "Companies are borrowing from 
future quotas to boost Canadian imports now 
at the expense of November or December:· 
one oUma.n declared. 

Some oilmen were hopeful the U.S. Gov­
ernment coUld be persuaded to ease restric­
tions on Canadian oil. Ashland 011 Inc. said 
1n Ashland, Ky., it hopes the Government 
will foresee the possibility of a U.S. crude oil 
shortage and allow freer access to Canadian 
crude. 
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WATCHING WASHINGTON 

(By Gene Kinney) 
LOOK WHO'S IN FAVOR OF RESTRICTING 

IMPORTS NOW 

Events have a way of confounding policy­
m&kers and would-be policy-makers, and no­
where is this more evident today than in oil­
import controls. 

New England consumers and politicians 
st111 look to increased imports under a tariff 
system as the key to lower product prices. 
But the tide seems to be turning against the 
tar11f scheme recommended by the Cabinet 
Task Force on Oil Import Controls. This de­
spite the !act that the chairman of the Pres­
ident's on Policy Committee and the chle! 
White House aide on the subject are st111 in 
the tariff camp. 

There are two main reasons for changing 
attitudes. One is the growing problem of 
energy supply, now properly considered a 
crisis. 

It has brought home the folly of some past 
policies--premature reliance on atomic en­
ergy at the expense of coal, and restriction of 
natural-gas prices until supply has dried 
up. 

The other reason is the dangerous situation 
in the Middle East. Arab-Israeli tensions and 
government-industry confiicts make insecure 
sources seem still less certain. 

Together, these developments have had a 
sobering effect on public officials. The need to 
encourage development of domestic energy 
sources sticks out more obviously than ever. 

In the present tight tanker market, advo­
cates of imports as a means of breaking U.S. 
prices are getting an education. Past imports 
of No.2 on haven't lowered prices. The grant 
o'! 40,000 b/d in regular quotas to terminal 
operators probably won't either. Indeed, these 
terminal operators may have trouble find­
ing a foreign supply thls winter-especially 
at cut-rate prices they were ex:pec'ting. 

And, who would ever believe that the de­
livered cost of foreign on on the East Coast 
would exceed domestic prices? But that's the 
present situation, lending weight to the ar­
guments of those who say cheap foreign oil 
will remain cheap only so long as we don't 
have to depend on it. 

In this atmosphere, the key staff members 
who wrote the task-!orce report have taken 
pains to tell petroleum economists privately 
that they have been b&dly misunderstood. 
Professors Phillip Areeda and James McKie 
stress the report's finding that imports 
should be limited to protect national secu­
rity--although their first proposal was !or 
unlimited imports. And drive prices down? 
They favored no such thing, despite clear 
language in the report to the contrary. 
Would they support an increase in domestic 
prices to $4/bbl 1! necesoo.ry to develop re­
serves? Why, yes. 

As we say, events have a way of confound­
ing policy-makers, and to an even greater 
extent, would-be policy-makers. 

WALTER HELLER CRITICIZES NIX­
ONIAN HANDS-OFF POLICY IN THE 
WAGE-PRICE FIELD 

Mr. PROXMIRE. Mr. President, yes­
terday the Joint Economic Committee 
heard from three eminent economists-­
Walter Heller, Robert Solow, and Ray­
mond Saulnier. One of the most impor­
tant comments about the administra­
tion's attitude toward an incomes policy 
or wage-price guidelines was given by 
Mr. Heller in his statement. 

While he welcomed the establishment 
of the Productivity Commission and the 
price watchdog committee, Mr. Heller 
expressed great concern that the infia­
tion alert is to be administered by those 
who do not believe in guidance, leader-

ship, and intervention in the wage-price 
process. 

Mr. Heller also points out that very im­
portant international observers; namely 
those at the OECD, at the IMF, and other 
bodies have expressed a similar con­
cern. 

I ask unanimous consent that that 
part of his statement on this subject be 
printed in full in the RECORD. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 
REMARKS 01' WALTER HELLER BEFORE THE 

JOINT ECONOMIC COMMITTEE JULY 16, 1970, 
ON WAGE-PRICE GUIDELINES 

First, I should note th&t I welcome the in­
house price watch-dog committee that the 
President has set up. Also, I hope that the 
Productivity Commission will do some good 
in the long run, and I am glad that the Coun­
cil of Economic Advisers is going to give us 
an inflation alert from time to time. All of 
this adds up to a recognition of the facets of 
the inflation problem that the Nixon Admin­
istration had previously ignored or neglected, 
and this is all to the good. 

But I am concerned that the inflation alert 
is being administered by economists who are 
declared disbelievers in government guid­
ance, le&dership, and intervention in the 
wage-price process. Being first-rate econ­
omists and dedicated public servants, they 
wlll do their job in a responsible way. But 
unless the National Commission on Pro­
ductivity "takes it from there" and expresses 
public outrage over things like that 13% 
truckers' settlement or unwarranted price 
boosts (and the composition of the Commis­
sion is almost an irony-clad guarantee 
against such a development), there is simply 
going to be little or no moral restraint, no 
effective self-restraint, in the wage-price field. 

A considerable part of the trouble stems 
from the surprisingly dogmatic, almost theo­
logical, Nixonian &dherence to a hands-off 
policy in the wage-price field-a policy that 
delights labor, pleases business, puzzles the 
financial community both here and abroa.d, 
and shortchanges the public. Lest that strikes 
you as a partisan comment, let me recall that 
important international observers in the 
OECD, IMF, Bank for International Settle­
ments, and other bodies, have made pointed 
statements urging the United States to adopt 
a meaningful incomes policy. Fortune maga­
zine, and more recently Business Week, have 
devoted pointed editorials to the same end. 
Why should government intervention in the 
trucking settlement have been confined to 
the mediation service, with its approach of 
"peace at any price level"? 

Direct intervention and leadership--not a 
straightjacket of mandatory controls-is 
needed to flank appropriate fiscal and mone­
tary policies !or stabilization. 

A TIME OF GLOOM FOR AMERICAN 
PRISONERS OF WAR 

Mr. SAXBE. Mr. President. dismal 
weeks of rain and heat have closed in oh 
North Vietnam, making existence even 
more uncomfortable for those Ameri­
cans being held prisoner by the Com­
munist North Vietnamese Government. 

Spirits already weakened by up to 5 
or 6 years of imprisonment are being 
further dampened by the gloom of the 
weather, and the apparent hopelessness 
of their grim situation. 

For the families of these men this is a 
time of deep sorrow and frustration. Al­
though their wives have attempted to 
keep up the appearance of cheerful­
ness for the sake of their children, we 
know how deep is their anguish-not 

only in the knowledge that their hus­
bands are prisoners but also at the fact 
they do not have any accurate or recent 
information as to the conditions under 
which they are being held. They do not 
know, for instance, whether their men 
are well or wounded, whether they are 
starving or fed, whether they are ill­
treated or not. Some do not know even 
whether the men are alive or dead. 

I say again that we must do all in our 
capability at every turn to induce the 
North Vietnamese Government to treat 
the men in a more humane manner and 
to abide by the Geneva Convention on 
prisoners of war. We must make these 
efforts both as elected officials and in 
our capacity as private citizens. We can­
not rest until the lot of these prisoners 
is made easier, and until their families 
can learn their whereabouts and their 
condition from the men themselves. 

CASPERW. ~ERGER, BUDGET 
OVERSEER 

Mr. MURPHY. Mr. President, the 
Washington Evening Star of last eve­
ning, July 16, contains an article about 
President Nixon's new budget overseer, 
Casper W. Weinberger, who acknowl­
edged yesterday that he will bt; seeking 
to balance the 1972 fiscal budget, which 
is being prepared now. 

Cap Weinberger, who is the top budget 
man at the White House, is an extremely 
capable, practical, and talented econ­
omist in the true sense of the word. I am 
sure if there is anyone who can balance 
the next fiscal budget, Cap Weinberger 
is the man. 

I ask unanimous consent that the ar­
ticle to which I am referring, written by 
Paul Hope, Star staff writer, be printed 
in the RECORD. I sincerely hope that it 
will be widely read. It is the most re­
freshing and practical statement that I 
have read since I came to Washington 
6 years ago. 

I take great pride that Cap Weinberger 
is not only a constituent, but a long re­
spected friend. I congratulate him most 
sincerely. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

WEINBERGER GIVES VIEWS: HE'S NOT FOR 

PUMP-PRIMING 

(By Paul Hope) 
Star Staff Writer 

President Nixon's new budget overseer, 
Caspar W. Weinberger, came off today as a 
non-pump-priming low-tax, balanced-budg­
et man. 

Weinberger acknowledged at a breakfast 
meeting that some of his views may seem 
heretical under modern theories that the 
budget should be used to influence the econ­
omy, but he is not convinced that means 
he's wrong. 

Weinberger, a lawyer, became top budget 
man in a White House shift that sent former 
Secretary of Labor George P. Shultz to a new 
post, director of the Office of Management 
and Budget, and moved former Federal Trade 
Commission Chairman Weinberger in as 
Shultz's deputy, with primary responsib111ty 
for the budget. 

He disputed statements made by some 
economists that a budget deficit would be a 
good thing now to reverse the economic 
downturn. 
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"I don't think deficits help anybody. The 

federal budget should be managed like any 
other budget. We should live within our in­
come and let other forces manage the econ­
omy," Weinberger said. 

"We shouldn't deliberately court a deficit 
to influence the economy. It might work for 
a year or two but in the long run you really 
pay the piper. You can do it for a while and 
hope to get out of office before you have to 
take a wheelbarrow full of money to the gro­
cery store." 

Under the Keynesian theory of economics, 
the federal budget should be used to "prime 
the pump" in times of economic downturns 
by pouring money into the economy. 

One reporter commented that Weinberger 
is not an economist and that his views are 
almost "heretical" in these times. 

" I'm not concerned that they are hereti­
cal," Weinberger smiled, "but I'd be con­
cerned if they are wrong." He clearly didn't 
think so. 

He hastened to add, though, that he was 
offering his own views and not necessarily 
those of anyone else in the administration. 

He is in favor o:t making every attempt to 
balance the fiscal 1972 budget, which is be­
ing prepared now. There has been specula­
tion that unless expenditures are cut or rev­
enues increased, the deficit could run to $15 
billion to $20 billion. 

"I don't know if we can succeed, but the 
try ought to be made. We should use the 
sam e Puritan ethic to balance the federal 
budget as you do your own," he said. 

He said he would favor an increase in 
taxes only as a last resort to balance the 
budget indicating he expects to use some 
heavy pruning shears on the expenditure side. 

In a discussion of taxes and the return 
to a peacetime economy once the war in Viet­
nam is over, Weinberger said if there is a 
"peace dividend" one of the things that 
should be given serious consideration is 
lowering taxes. 

" I don't think there is any requirement 
that we spend $200 billion a year. Taxes 
ought to be based on needs. I don't think 
there should be a feeling that we need 
to develop programs to keep taxes high. 

"One of the goals should be to have as 
many decisions left to the individual as pos­
sible. The more the government spends for 
him, the fewer decisions he has left to make. 
I believe there is a tremendous philosophic 
need for government spending to be held 
down." 

He said some system needs to be devised 
in Congress to give Senators and House Mem­
bers a better over-all view of the budget. 

"There is no way for Congress to see the 
whole picture. There is no machine adding 
up the total, with lights flashing. They 
should know the results of ea-eh action. It 
would produce a better result if they could 
know the result from each specific vote." 

PRESIDENTIAL ACCESS 
Weinberger also said the President needs 

more access to specific information. 
He suggested establishment in the White 

House of a. "domestic situation room" similar 
to that run by Henry A. Kissinger on the for­
eign side. He said a lot of the government's 
capability to produce more specific informa­
tion is not being used. 

On the political front, Weinberger, who 
was Republican party chairman in California 
in 1961-62 and was California finance di­
rector before he came to Washington, tried 
to knock down reports that California Gov. 
Ronald Reagan is interested in the presi­
dency in 1972. 

"I don't think he ever really had the presi­
dential bug. I have heard him say many times 
he is supporting Nixon for renomination. I 
don't think he has any intention of seeking 
the nomination. He is as good a party man 
as anyone I know. I don't think he would do 
anything to interfere with Republican unity." 

WCBS-TV EDITORIAL BACKS GOOD­
ELL-PROXMIRE AMENDMENT FOR 
ANNUAL MILITARY EXPENDI­
TURES REPORT 

Mr. PROXMIRE. Mr. President, in an 
editorial entitled "Defense Watchdogs" 
WCBS-TV in New York City has sup­
ported the amendment the Senator 
from New York (Mr. GOODELL) and I 
have introduced calling for an annual 
report on military expenditures from 
the President. 

In our amendment we ask for the 
President to supply the projected mili­
tary budget costs for 5 years, the specific 
costs of the war in Southeast Asia, and 
the short-term effects military spend­
ing will have on individual communities. 

With the local disruption which a long 
overdue cut in military spending will 
bring, we believe our amendment is both 
sensible and long overdue. 

As the editorial states: 
We can't expect Congress to control mili­

tary spending if it doesn't understand the 
costs involved. 

I ask unanimous consent that the edi­
torial be printed at this point in the 
RECORD. 

There being no objection, the edito­
rial was ordered to be printed in the 
RECORD, as follows: 
WCB&-TV EDITORIAL-DEFENSE WATCHDOGS, 

JULY 10, 1970 
Most of us know someone who has bought 

a bad bargain, who has gotten in over his 
head. Maybe in a foolish moment, that 
someone bOught a used luxury car, some­
thing that seemed to be a bargain at first, 
but later proved to be a financial disaster. 

And what so many have learned so pain­
fully is this: the true cost of an item can­
not be reckoned in terms of the downpay­
ment, even the total purchase price. The 
true cost of a big car must be reckoned in 
the total cost of maintenance and operation: 
how much gasoline it burns; how much it 
costs to repair power windows that break 
down. 

Now Congress is beginning to recognize 
these financial facts of life, too. Some legis­
lative leaders have begun to realize that 
Congress puts itself in the position of a 
yokel in a used-car lot when it goes about 
buying billions of dollars worth of weap­
ons systems. For, in fact , Congressmen do 
not have all the facts at their command 
when they agree to buy billions of dollars 
worth of new ships, missiles and planes. 
They can only guess at how much these new 
weapons will cost in the long run. They can 
only guess at the total purchase price, which 
at times exoeeds estimates by billions of dol­
lars. They can only guess at operating and 
maintenance costs, which can exceed the 
purchase price within a decade. 

Now, obviously, to make a rational deci­
sion about whether to vote for or against a 
weapons syst em, a Congressman needs re­
liable information about the total purchase 
price, and the costs of maintenance and 
operation. 

An amendment now before the Senate 
would go a long way toward doing that. The 
measure is sponsored by Senator William 
Proxmire, Democrat of Wisconsin, and Sena­
tor Charles Goodell, Republican of New 
York. It would require the President to give 
Congress an annual report on military ex­
penditures that would project defense costs 
over a five-year period. Among other things, 
the amendment would also require the Pres­
ident to relate the level of future d efense 
spending to the economy as a whole, reveal-

ing what steps would be taken to ease un­
employment from defense cutbacks. 

On the whole, we think the Goodell-Prox­
mire amendment is a useful one, one that 
merits approval. We can't expect Congress 
to control military spending if it doesn't 
understand the costs involved. 

PRIVATE DATA IN PUBLIC FILES 

Mr. MATHIAS. Mr. President, one of 
modern man's most frequent and frus­
trating battles is his fight to keep per­
sonal information to himself. Every citi­
zen who has ever opened a charge ac­
count, applied for a loan, bought a house, 
served in the Armed Forces, worked for 
the Government, or come into contact 
with a law-enforcement agency knows 
that the private information which he 
may keep in a strongbox is also stored 
in the maw of some computer over which 
he has virtually no control. He does not 
know who has access to this very per­
sonal data, when, or for what purposes. 
Often he does not even know what is 
there, and whether it is accurate, in fact 
or implication. 

As Tom Wicker pointed out in a per­
ceptive column published in the New 
York Times of July 7, the problem of 
controlling computers is especially chal­
lenging and urgent where criminal jus­
tice data is involved. The record of an 
arrest, for instance, may find its way into 
the files of a dozen Federal and State 
law-enforcement agencies and follow an 
individual around for years, although the 
individual may have been released imme­
diately after the arrest and never actu­
ally charged, much less found guilty of 
any crime. A case now pending in the 
District of Columbia hinges on the pro­
priety of maintaining FBI files on just 
such an incident. 

Obviously we need clear and consistent 
rules to protect individuals by controlling 
the types of information to be stored, 
the uses to be made of it, and the extent 
to which it should be disseminated. Such 
regulations are especially urgent because 
we are rapidly moving toward the crea­
tion of what Mr. Wicker called "an omi­
nous national network" of computers. In 
fiscal 1969 alone, the Law Enforcement 
Assistance Administration made grants 
under the Safe Streets Act totaling al­
most $1 million to a total of 11 States 
for the develo: - ~ent and testing of vari­
ous types of computerized criminal jus­
tice data and intelligence networks. As 
this w01k proceeds, we must be sure that 
the legitimate needs of law enforcement 
are balanced by recognition and protec­
tion of the rights of the individuals. 

In 1967, while a member of the House 
Committee on the Judiciary, I proposed 
an amendment to the original version of 
the Safe Streets Act which would have 
required the Department of Justice to 
submit to Congress a confidential annual 
report detailing the types of automated 
data processing systems being used or 
developed, the volume of personal infor­
mation contained in them, and the safe­
guards being employed to limit access to 
this data, insure that all information was 
accurate, and generally protect individual 
rights. Unfortunately this amendment 
was not included in the 1968 act, which 
required only a very general annual re-
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port on activities under the Safe Streets 
Act. 

Mr. President, I intend to renew this 
effort to secure for Congress the basic in­
formation which we need in order to 
control computers and protect American 
citizens. As a first step, I am today ask­
ing the Administrator of LEAA for a full 
report to me on all criminal justice data 
systems which have received LEAA fund­
ing, the volume and types of information 
involved, and the regulations, if any, 
governing access, sharing of information, 
updating, and general accuracy. 

I am also asking the Attorney General 
for a similar report on each of the crim­
inal justice data systems operated by 
agencies in the Department of Justice 
other than LEAA. 

On the basis of this preliminary in­
formation, I will be exploring the types 
of legislative controls which are neces­
sary to promote both e:tficient law en­
forcement and effective protection of in­
dividual rights. 

I ask unanimous consent to have 
printed in the RECORD the column, "In 
the Nation: A Right Not To Be Data­
Banked?" published in the New York 
Times of July 7. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
IN THE NATION: A RIGHT NOT To BE DATA­

BANKED? 
(By Tom Wicker) 

WASHINGTON, July 6.-DO you have a right 
not to be stored in a computer, where you 
can be called up for instant investigation by 
any bureaucrat or law officer who considers 
you a "person of interest" or who may want 
to provide someone else-maybe your em­
ployer-with "facts" about you? If you 
haven't thought about that, it's high time 
you did. 

Ben A. Franklin detailed in The New York 
Times of June 28, for example, how Govern­
ment "data banks" are mushrooming out of 
computer wizardry. Literally hundreds of 
thousands of individual dossiers now are be­
ing stored on tape by various agencies. The 
tape can be fed to computers with instant 
recall; and the computers and tapes can be 
interconnected from one agency or region to 
another in an ominous national network. 
Numerous state agencies have easy access 
to the material in this computer network, 
and are under little or no pressure to keep it 
confidential. 

At the very least, therefore, some guide­
lines on the compilation of these banks 
and some safeguards on disseminating the 
material appear in order. An interesting case 
pending in Federal court here (Menard v. 
Mitchell and Hoover) may help provide 
them. 

A Maryla.nd man was arrested in Califor­
nia in 1965 on suspicion of burglary, held 
for two days, then released when police 
found no basis for charging him with a 
crime. Subsequently, a brief record of the 
detention, together with the Maryland man's 
fingerprints, appeared in F.B.I. criminal 
files . 

Maintaining that the record Is misleading 
and incomplete and that it is not properly 
a "criminal record," the Maryland man 
moved in Federal District Court here to have 
it purged from the F.B.I. files. 

COURT CONCERN INDICATED 
The court denied this motion, and the 

man appealed. On June 19, the Court of 
Appeals for the District of Columbia, while 
finding no fault with the district court's 
ruling on the motion, ordered the case re-

manded for trial and "more complete factual 
development." The supporting opinion, al­
though limited to the case, suggests the cir­
cuit court's concern about what ought to go 
into Government files, under what rules, and 
whether proper safeguards surround its dis­
semination. 

The judges (Bazelon, McGowan and Robin­
son) pointed out that the fact that the po­
lice had been "unable to connect" the Mary­
land man with a crime did not necessarily 
acquit him of having committed one, and 
they conceded that certain arrests not fol­
lowed by a charge or a conviction might be a 
proper part of someone's criminal record. 
But, they asked, did the mere fact that a man 
had been picked up and held for two days 
justify the F.B.I. in retaining the record in 
its criminal identification files? 

An arrest record (the distinction between 
a "detention" and an "arrest" is consider­
ably less than a difference) can be terribly 
damaging to one's opportunities for school­
ing , employment, advancement, profess.fonal 
licensing; it may lead to subsequent arrests 
on suspicion, damage the credibility of wit­
nesses and defendants, or be used by judges 
in determining how severely to sentence. 
Moreover, thousands of arrests are made 
every year without any further action against 
the arrested person, usually for lack of 
evidence. 

DISSEMINATION ISSUE 
Thus, the co<.ut asked, if a person is ar­

rested, even properly, but no probable cause 
for charging him is developed, should he "be 
subject to continuing punishment by ad­
verse use of his 'criminal record'"? 

This has particular point because of the 
lack of established safeguards on dissemina­
tion. The Maryland man's record, for in­
stance, could be made available by statutory 
authority to "authorized officials of the Fed­
eral Government, the states, cities , and penal 
and other institutions" and also, by an At­
torney General's regulation, to government 
agencies in general, most banks, insurance 
companies, and railroad police. 

When New York recently passed a law re­
quiring employes of securities firms to be fin­
gerprinted, several hundred were dismissed 
for "criminal records," but about half of 
them had only arrests, not convictions, on 
their records. The Appeals Court, noting this, 
reasoned that F.B.I. records had been passed 
directly to the securities firms involved. 

As data banks proliferate, so will the in­
discriminat e use of the material t hey con­
tain. And that raises the question whether an 
American citizen has a constitutional or legal 
right not to be data-banked, computerized, 
stored, exchanged and possibly damaged­
materially or in reputation-by the process. 

THE INCREASE OF CRIME 
Mr. HANSEN. Mr. President, during 

much of the discussion which took place 
yesterday on the conference report for 
the District of Columbia Court Reform 
and Criminal Procedure Act of 1970, I 
was in the chair as the Presiding 
O:tficer. 

I was impressed by the statements 
which were presented, and I intend to 
support the conference repnrt. 

During 1969, some 56,000 felonies were 
reported in the District of Columbia. 
The number of felonies reported in the 
District has risen 122 percent over the 
past 5 years. 

It has become a way of life for those 
of us who live in the District to avoid 
whenever possible, venturing out on the 
streets at night. 

Mr. President, I ask unanimous con­
sent to have printed at this point in the 

RECORD the District of Columbia crime 
report, published in the Washington 
Post this morning. 

There being no objection, the article 
was ordered to 'be printed in the REcORD, 
as follows: 

WOMAN CHARGED IN MAN'S S'LAYING 
A 48-year-old Washington man found 

Tuesday night in his apartment with a gun­
shot wound in his head died yesterday, po­
lice reported. 

The resident manager of the apartment 
house, at 1334 Fairmont Street NW, told po­
lic3 he discovered the victim, T. C. Thomas, 
about 9:20 p.m. Thomas was pronounced 
dead at Washington Hospital Center at 3:45 
a.m. Thursday. 

Police arrested Macie Lee Parks, 50, of 5574 
B St. SE, at the apartment, and charged 
her with homicide. 

In other serious crimes ~eported by area 
police up to 6 p.m. yesterday: 

ROBBED 

DeWitt Moore Jr., of Washington, a driver 
for the Canada Dry Co., of Silver Spring, was 
held up about 2:20p.m. Wednesday at 46th 
Street and Hunt Place NE by two men with 
revolvers . "Give us the money," ordered one. 
Moore told them the cash was in the safe 
and he did not have a key to unlock it. The 
men removed his wallet and fled east on 
Jay Street. 

Paul Daniel Danish, of Washington, was 
beaten and robbed about 11: 10 p.m. Wednes­
day 1by six men who atta.cked him at 3d and 
C Streets NE. The men surrounded Da.nish, 
knocked him to the ground and fled with 
the money from his wallet. 

Ahmad Batouir, of Washington, was held 
up about 2:50p.m. Wednesday by two young 
men who at-tacked him from behind in the 
1800 block of Kendall S t reet NE. The men, 
both displaying revolvers , threatened, "Give 
us all your money or we'll kill you." One of 
them took the bills from one of Batouir's 
pockets while his partner removed a change 
purse from another pocket and the pair 
drove east on Capitol Avenue in a black car. 

Oliver W. Johnson, of Washington, was 
bea ten and robbed by two youths in the 
100 block of 18th Street SE. The two hLt him 
until he fell to the ground and took his 
wallet and keys. 

Lucille E. Brown and Edna Mae Thorton, 
both of Washington, were held up about 
11:30 p.m. Wednesday by two men, one 
wielding a revolver, near their apartment 
building in the 5000 block of 1st Street NW. 
"All right. Give it to me," the gunman de­
manded. His companion took •their pocket­
books. 

Donald Major, of WMhington, was beaten 
and robbed shortly after midnight Wednes­
day by two youths who approached him from 
b~hind at 19th and East Capitol Streets NE. 
One struck him over the head with an un­
identified object, threatened him and de­
manded his money. After taking his wallet, 
the pair ran south on 19th Street. 

James A. Thomas, of Washington, was 
beaten and robbed about 7:25 p .m. Wednes­
day by two youths on 16th Street NE between 
Gales and Rosedale Streets near hi/; home. 
The youths forced Thomas into an alley 
where he began struggling with one of them. 
The youth drew a gun and knocked Thomas 
to the ground. The other youth took a six­
pack of beer and a large amount of bills and 
change. 

Caroline Allen, of Washington, was beaten 
a~d robbed about 9:45 p .m. Wednesday by 
two youths in the 500 block of Valley Avenue 
SE. One of them struck her ov·er the head 
while the other one forced her to release her 
pocketbook. 

Greta Renee Graham, of Washington, was 
held up about 5:20 p .m. Wednesday inside 
the Woodward & Lothrop store in the 1000 
block of F Street NW by two youths. One 
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drew a long-bladed knife and warned, "Be 
quiet.'' The other youth grabbed her pocket­
book, removed her wallet and tossed the 
purse to the ground. The pair then rtan up 
the stairs. 

William Brockington, of Washington, was 
held up about 12:35 p.m. Wednesday while 
he was parked in his car at the corner of 
24th and Douglas Streets NE by two young 
men. One held a pistol at Brockington's 
head and said "Give it up.'' Brockington 
handed a large amount of money to the 
gunman, who warned, "Do not turn around 
for five minutes," and escaped with his 
partner in a bronze car. 

Allen B. Wilson, of Washington, was 
beaten and held up about 4:30p.m. Wednes­
day at 46th Street and Sheriff Road NE by 
two youths who asked if he had any money. 
When Wilson said he did not, one of the 
youths grabbed his arms and the other hit 
him. The pair took the money from Wilson's 
pockets. 

William 0 . Hickey, of Glen Burnie, was 
held up shortly after 3 p .m. Wednesday by 
a youth who approached him in his truck 
at North Capitol and 0 Streets NW. He en­
tered the passenger's side of the truck and 
ordered Hickey to drive to New York Avenue. 
The youth then drew a gun and forced the 
driver to hand over his watch, money and 
diamond ring. The gunman forced Hickey to 
stop and pick up a second youth, then fired 
one shot, which missed, and fled. 

Mary Linder, of Canton, Ohio, was robbed 
by two men about 6:30 p.m. Wednesday as 
she was getting out of her car in the 700 
block of Monroe Street NE. One man grabbed 
Miss Linder by the neck while the other one 
took her pocketbook. 

Johnnie Johnson, of Washington, a driver 
for the Good Humor Co., was held up about 
9:30 p.m. Wednesday while he was vending 
at 17th Street and Potomac Avenue SE. A 
young man approached Johnson and asked 
for some lee cream. As he was filling the 
order, another man, displaying a gun, told 
him, "This is .a stickup.'' The pair took 
Johnson's money a.nd fled west in the 1600 
block of Potomac Avenue. 

Wilbert Ross, of 460 N St. NW., was held 
up about 7:15a.m. by two men who opened 
h1s apartment door and dem&nded, '"Where's 
the money?" One showed Ross the revolver in 
his co&t pocket, searohed his pockets and 
took his watch and moD!ey. "You come olllt 
and we will blow you away," ;tjhe pair threa-t­
ened, and fled. 

M&tt's Liquor Store, 3203 Naylor Road, 
Silver Hill, was robbed abolllt 6:40a.m. yester­
day of an undetermined amount of money 
by a man armed with a .45 caliber automa.t:l.c 
who walked behind the counter and de­
manded the cash from the register. 

Edwin Marshall, of Washington, was held 
up about 9:45 a.m. Tuesday by a man wield­
ing a gun who approaohed him in a parkdng 
lot .in .the 6500 block of Cbd.llum Pl. NW, amd 
ordered h1m to face ·the wall of th:e adjacent 
building. The gunman f~isked Marshall, took 
the money from his pockets and fled toward 
the ra.ilroad tracks. 

Tower of Pizza, 2916 Niohols Ave. SE, was 
held up by two men who entered the shop 
Tuesday night. One of them, dlsplaydng a 
gun, told the owner, "Give me the money 
and put it in a paper bag." Th~ palr escaped 
in an alley beside the shop. 

Pauline Eilts , of Washington, was beaten 
and robbed shortly after 8 p.m. Tuesday by 
two youths who attacked her in the 600 
block of Condon Terrace SE. After knookin:g 
her to the ground, the assailants took her 
pocketbook and fled into the 400 block of 
Atlantic Street NE. 

MUNY'S Steaks, 4019 SoUJth Capitol St. 
SW, was held up about 9 :15 p.m. Tuesday 
by two youths who ordel'led a steak sand­
wich. One of them pointed a pistol at the 
clerk while his companion opened the cash . 

reg.ister and scooped out t he money. The 
pair then ran out of the store. 

William Violette, of Brentwood, a taxi 
driver was robbed about 11:40 p .m. Tuesday 
by a young man wielding a gun who asked 
the driver to take him to the 1300 block of 
Independence Avenue SE. At 7th Street and 
Independence Avenue, the passenger ordered 
Violette to stop and said, "Give me your 
money or I'll kill you." Taking his watch 
and cash, the gunman escaped into a par.!!: 
near the intersection. 

Frederick Eugene Underwood, of Wash­
Ington, was held up about 9:15 p.m. Tuesday 
at the corner of Summit Pl. and U Street 
NE, by three young men carrying guns in 
their pockets who warned, "Don't run or we 
will shoot. Give us your money.'' Underwood 
gave the gunmen his bills and change and 
they escaped. 

Floyd Minor, of Ravenna, Ohio, a truck 
driver for Continental Oil Co., was beaten 
and robbed about 3:30 a.m. by two men and 
a woman who carried him to the second 
floor of a building in the 1000 block of 
Massachusetts Avenue NW. After the men 
hit him in the head and body, the trio 
frisked him and fled with his money and 
watch. 

Wyatt Langford, of Washington was held 
up about 6:20p.m. Tuesday by four youths 
as he was entering his car In the 700 block 
of 3d Street NW. One of them held a revolver 
at Langford's side while the others searched 
him and removed his wallet. The youths 
then fled Into an alley towards 4th Street. 

Sanford Jameson, of Darien, Conn., was 
beaten and robbed shortly after 10 p.m. 
Monday by two men who attacked him on 
19th Street NW, struck him on his head and 
face until he fell to the ground. The pair 
then removed his wallet from his pocket 
and fled. 

STOLEN 

A canvas bag containing $700 in cash was 
stolen ·between 3 and 9:30 a.m. Monday 
from the Good Guys Restaurant, 2311 Wis­
consin Ave. NW. 

Typewriters and other office equipment, 
with a total value of $700, were stolen be­
tween 6 p.m. Monday and 8 a.m. Tuesday 
from Tecnifax, 6200 Kansas Ave. NW. 

Four typewriters valued at $1500 were 
stolen between 6 and 10 p .m. June 22 from 
a classroom &t Roosevelt High School, 4301 
13th St. NW. 

An $800 calculator was stolen sometime 
before 4:20p.m. Monday from a car belonging 
to Daniel Keller, of Maryland, while it was 
parked In the 1000 block of 0 Street NW. 

A typewriter and a reoord player were 
stolen between 3.30 p.m. Monday and 9:30 
a.m. Tuesday from Elliott Junior High 
School, 19th Street and Constitution Ave­
nue 'NE. 

A .trailer carrying a 14-foot boat with a 
50 horsepower engine valued at $900, was 
stolen between 9 a.m. Monday and 11 :40 
Tuesday from E. A. Page, of Norfolk, Va., 
when it was separated from his car at 10th 
and K streets NE. 

An adding machine and an IBM ·type­
writer were stolen between 5 p.m. Tuesday 
and 7 a.m. Wednesday from an office in the 
administration building at Catholic Univer­
sity, 620 Michigan Ave. NE. 

Mr. HANSEN. According to my count, 
there were 32 serious .crimes committed 
in the 24-hour period ending 6 p.m. 
yesterday. 

In an average week in the Nation's 
Capital, there are five homicides, six 
rapes, 200 auto thefts, 238 robberies, 
and 442 burglaries. 

During the first quaTter of 1970, crime 
in the Capital rose 21.7 percent. This is 
substantially above the Nation's rate of 
increase. 

Mr. President, many major issues are 
facing Congress this year. Certainly one 
of the most important of all issues which 
we face is to stem the increase of crime. 

Statistics prove that crime in the Dis­
trict of Columbia is on the increase. The 
decision whether or not we will allow 
this crime to continue to increase rests 
with the Senate. 

The conference report now before us 
will help determine whether we will con­
tinue to let this crime run rampant. 

We have an authorized limit of 5,100 
policemen here in the District. Without 
a doubt, the sidewalk policeman has to 
do the basic work with the offenders; 
however, once the arrest has been made, 
the judicial system must have the tools 
to proceed to convict and punish those 
who have committed a crime. 

It is alarming for me to note that the 
existing rules of criminal procedure al­
low up to a 10-month delay between ar­
rest and trial here in the District of Co­
lumbia. The problem which results is 
that many of those who are awaiting 
trial are released and allowed to commit 
another crime. 

A study tmdertaken in the District in 
1968 indicates that 60 to 70 percent of 
the defendants released on bail while 
awaiting their trial were rearrested while 
on bail. 

Mr. President, the District of Columbia 
crime bill has been in conference for over 
3 months. It goes without saying that if 
we are to get a crime bill during this 
session of Congress, we are going to have 
to accept this conference report. The 
choice which each of us faces is whether 
we are going to allow the crime to con­
tinue to rtm rampant for another 2 years 
before we can get another crime bill, or 
are going to f·ace up to the responsibility 
of crime here in the Capital City now. 

Mr. President, the charge has been 
made by some who oppose this bill that 
it is antiblack legislation-that the bill 
discriminates against the black individ­
ual in the District. I feel this is a false 
and misleading charge. 

The truth is that over 70 percent of 
the residents here in the city are black. 
The bill that is before us today is not 
antiblack but, rather, designed to pro­
tect black population. 

Eighty-six percent of all District of 
Columbia murder victims are black; 86 
percent of all aggravated assault victims 
are black; 80 percent of all rape victims 
are black; 66 percent of all auto theft 
victims are black; and 60 percent of all 
burglary victims are black. 

These :figures make it clear that those 
who claim that the bill is racial in nature 
simply do not recognize the fact that the 
black is the most frequent victim of crime 
in the District, and so it will be the black 
who v.-ill benefit from any decrease in the 
crime rate. 

I realize fully that the present District 
of Columbia crime bill contains many 
changes in criminal procedure. I person­
ally do not have the problems with the 
no-knock and preventive detention pro­
visions which some of the opponents to 
this bill have. However, the important 
thing to realize in this regard is that 
the general law-abiding public is en­
titled to some protection also. I believe 
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there has to be some reasonable balance 
between protecting the rights of an in­
dividual and protecting the rights of the 
general public. The public deserves pro­
tection from the individual criminal. We 
seem to have overlooked or forgotten 
this fact. 

I am not a constitutional scholar, but 
I do believe the provisions in this bill 
are constitutional. It is the feeling of the 
House of Representatives that the pro­
visions in this conference report are con­
stitutional. I believe that the majority of 
the Senate share this belief. 

Be that as it may, the Senate has the 
responsibility of facing up to the prob­
lem of crime in the District. 

If the Supreme Court determines that 
there are provisions of the existing bill 
which are unconstitutional, those sec­
tions will become inoperative, but the 
Congress of the United States has a 
responsibility to the citizens of the Dis­
trict of Columbia, as well as the en­
tire United States, to make the Nation's 
Capital a safe place in which to live and 
visit. 

The present legislation represents a 
giant step in this direction and I in­
tend to vote in favor of the conference 
report. 

SENATOR JAVITS ANSWERS MAIN 
CONSTITUTIONAL OBJECTIONS 
TO RATIFICATION OF GENOCIDE 
CONVENTION III 
Mr. PROXMIRE. Mr. President, dur­

ing the last 2 days I have quoted certain 
statements made by Senator JAVITs in 
reply to arguments made against the 
ratification of the Genocide Convention. 
Today, I would like to examine the major 
constitutional objection to ratification of 
the convention. 

This argument says that whether or 
not the provisions of the convention are 
self-executing, they would immediately 
supersede all State laws and practices 
inconsistent with them and thereby de­
prive the States of the power to prose­
cute and punish in their courts acts con­
demned by articles II and m of the con­
vention. In other words, the State.s would 
be deprived of jurisdiction over certain 
offenses of the convention. 

Senator JAVITS' answer is very con­
vincing: 

The Convention is clearly non-self-exeeut­
ing in view of the requirement of article V 
to enact the necessary implementing legis­
lation. The administration intends to await 
enactment of such legislation by lthe Con­
gress before depositing our l'atifica'tion and 
thus becoming a party of the Convention. 
If there is supersessi<m of any inconsistent 
State laws, it will be by the Federal legls­
la:tion, not by the Convention. It is di.tll.cult 
to imagine in what way any existing sta.'te 
law or practice could be inconsistent wtth 
the Convention. 

The enactment of the implementing leg­
islation for the Genocide Convention by the 
Congress need not automatically preclude 
the States from prosecuting the acts pro­
scribed by the Convention. Whether or not 
a congressional a.ot preempts an area. of law 
depends on the intent of Congress. If, as 
could be reasonably argued, Congress did 
not intend com.pletely to fill this area. af law, 
States would be free to continue to a.ct in 
this area. To ensure that States would still 
have such freedom the Congress could pro-

vide in its implementing legislation that 
ndthing in that leg:isl81tion should be con­
strued as J.ndicating an intent on the part 
of Congress to occupy, to the exclusion of 
State or local laws on the same subject 
matter, the field in which the provisions of 
the legislation operate. 

Mr. President, I think this is an ex­
cellent rebuttal to the major constitu­
tional argument against ratification. 
Clearly, Congress has the power to make 
sure that no infringements are made on 
State jurisdiction. 

The time for further delay on ratifi­
cation of the Genocide Convention is 
over. Let us move now and give this 
treaty speedy consideration. 

DOMESTIC APPLICATIONS OF 
DEFENSE RESEARCH 

Mr. BELLMON. Mr. President, I ask 
unani.m.Ous consent to have printed in 
the RECORD a statement prepared for 
delivery in the Senate by the distin­
guished Senator from Massachusetts 
(Mr. BROOKE), who is unable to be 
present today. 

There being no objection, the state­
ment by Senator BROOKE was ordered 
to be printed in the RECORD, as follows: 
AN IMPORTANT START ON THE CONVERSION 

PROBLEM: DoMESTIC APPLICATIONS OF DE­
FENSE RESEARCH 
Mr. BROOKE. Mr. President, a year ago in 

the debate on the Defense authoriZation bill 
the distinguished Junior Senator from Cali­
fornia. and I proposed an amendment aimed 
at promoting increased domestic benefits 
from the sizeable program of defense re­
search. Since that time our amendment has 
been considered further by the Committee 
on Armed Services and I am pleased to re­
port tha,t this promising provision has been 
included in the fiscaJ. year of 1971 Defense 
Procurement Authorization Bill. This meas­
ure will come before the Sena.te shortly, but 
in advance of the full debate on that occa­
sion, I wish to ca.l1 the Senate's attention to 
this particular ti.tle. 

It has become increasingly clear to those 
of us concerned about national priorities 
that we must maximize t he return on our 
heavy investment in defense programs. Many 
of these expenditures amount to contingency 
expenses; we buy weapons and support many 
programs on the ground that by acquiring 
them we will reduce the need for ever hav­
ing to use them. Yet economists recognize 
that defense expenditures are primarily an 
economic drain rather than a. productive in­
vestment, since they rarely contribute di­
rectly to increasing the nation's productive 
capacity. Thus, there is all the more reason 
to identify and take advantage of those 
elements of the defense budget which prom­
ise valuable returns to the society as a whole. 

Few areas are so promising in this respect 
as t he large program of defense research 
which often has led to useful technology 
for other factors of the economy. Yet the 
spin-off from defense research to other appli­
cations has been substantially less tha.n could 
have been the case. There has been too little 
systematic effort to insure maximum civilian 
benefit from the vast sums spent on defense 
research and development. 

At the same time, in a. period when the de­
fense budget is shrinking and resources previ­
ously devoted to national security are being 
freed for new missions, it is important that 
we make better provision for steering such 
capabillties into fruitful new applications. 
Many institutions now doing defense re­
search a.re seeking an opportunity to apply 
their skills to the nation's pressing domestic 
needs. Presently, there is no good mechanism 

for encouraging the re-orientation of such 
capabilities. As the Congress begins to narrow 
the margin of operations of the Department 
of Defense, I believe the course of respon­
sibility is to make a. special effort t o preserve 
and redirect useful military research capa ­
bilities, rather than see them merely perish 
for want of alternative sponsorship. 

This requires thorough advance planning 
and intense effort. It is but one of m any 
instances of the conversion problem, the 
mammoth task we shall face in converting 
an increasing share of our economic resource 
from war time to peace time functions. 

In Massachusetts we have recently experi­
enced an analogous and fortunately, suc­
cessful re-orientation of a. principal space 
research center to the urgent mission of ad­
vance transportation research. Yet, this sig­
nificant achievement is, sad to say, the ex­
ception rat her than the rule. In coping with 
the problem on a. national scale, something 
more than ad hoc arrangements will be 
required. 

The bill reported by the Armed Services 
Committee makes a. small beginning toward 
meeting this large and long-range challenge. 
It creates an Interagency Advisory Council 
on Domestic Applications of Defense Re­
search. The Council will draw its membership 
from the Defense Department and the prin­
cipal domestic agencies likely to make use 
of the fruits of such research, namely, the 
Departments of Health, Education and Wel­
fare, Housing and Urban Development, 
Transportation, Labor, Interior, NASA and 
the Office of Economic Opportunity. Under 
the chairmanship of the HUD member, the 
Council will evaluate research proposals sub­
mitted to it and advise the Department of 
Defense of opportunities to generate useful 
domestic applications within the framework 
of the ongoing defense research programs. 
It will attempt both to identify useful spin­
oft's from existing defense projects and to 
suggest specific ways in which additional 
non-defense applications can be realized 
from such projects. 

Final decisions on such proposals, will, of 
course, remain the responsibility of the 
Secretary of Defense and will be subject to 
the requirement that the research be di­
rected toward a specific mission of the De­
partment. The focus, in short, will be on 
appropriate military research of mutual in­
terest to DOD and other agencies. 

Examples of such work are numerous. 
Military radar and computer technology 
have direct possibilities for serving the cur­
rent needs of domestic air traffic control. De­
fense work on basic materials offers many 
opportunities for innovations in civilian in­
dustrial processes, as illustrated by the de­
velopment of titanium processing methods 
for defense purposes in recent years. Many 
transportation technologies and compo­
nents-external combustion engines, tur­
bines, and other components, for instance-­
are appropriate objects of defense research 
and could provide the basis for alleviating 
the high-pollution output of present civilian 
automobiles. Defense work on fuel cells, as 
has been true of the space agency's develop­
ment of such systems, can be of value in a 
variety of civilian programs. 

The Defense Department also has a con­
tinuing program to develop improved hous­
ing for service personnel and their depend­
ents; work has now begun to use the De­
fense housing programs for experimental 
purposes, since housing built on military 
bases can be erected without the limitations 
of archaic housing codes and other restric· 
tions that impede such experiments else­
where. Modular construction and other tech­
niques can be explored thoroughly on these 
bases. They could well be a principal in­
terest of the Council, which can build on 
the preliminary work now in progress. 

With a. multi-billion dollar manpower and 
training program, the Department of De-



24836 CONGRESSIONAL RECORD-SENATE July 17, 1970 
fense also engages in many studies to improve 
its educational and training systems. Such 
endeavors promise real benefit to the grow­
ing manpower programs in the domestic sec­
tor and the Council will afford a continuing 
mechanism for cross-fertilization between 
the DOD and these programs. Similarly the 
growing concern for improved delivery of 
health services and medical care to the pop­
ulation at large can be met in part through 
better experimental use of the elaborate 
health system now operating in the military 
est!iblishment. The Department itself be­
lieves that many of the most important do­
mestic applications may grow from defense 
programs in the life, behavioral, and envir­
onmental sciences. 

But these are but a few examples of the 
many opportunities the Council will be able 
to identify as deserving special attention. 
This provision of the bill will provide limited 
authority to the Secretary of Defense to focus 
resources on especially promising ventures 
which promise maximum results to the De­
pa-rtment and to the domestic sector. Grants 
under this authority will be governed, I re­
peat, by the fundamental st andard that DOD 
research must relate to a valid military re­
quirement. But the important thing to realize 
is the broad scope of activities which have 
great potential value both to DOD and its 
domestic counterparts. It is noteworthy that 
the National Aeronautics and Space Admin­
istration has long had a.n office specifically 
devoted to insuring domestic spincffs from 
space research. The proposed Council would 
perform much the same function for defense 
research and development. 

This proposal is compatible with other ef­
forts under way in the Department t o employ 
the large resources it commands in ways 
which assist other sectors of other society. 
Discussions with prominent members of the 
research community have revealed substan­
tial interest in this kind of idea, both as a 
means of realizing important short-term 
benefits and as a method of re-allocating over 
a period of time some fraction of our defense 
capabilities to non-defense applications. The 
intent would be that, as non-defense research 
programs expand in the coming years, spon­
sorship and supervision of work begun under 
the auspices of the Council would shift to 
other departments. 

I consider the Committee's approval of 
this provision an important and constructive 
initiative. I will have more to say as discus­
sion of the measure proceeds but would like 
to take this opportunity to call the Senate's 
attention to this significant element of the 
Committee bill. 

POLITICS AND PRIVATE SCHOOLS 
Mr. THURMOND. Mr. President, the 

cornerstone of the foundation on which 
this great Nation was built is the prin­
ciple that we are a government of laws 
and not of men. This means that the law 
remains constant until changed through 
constitutionally permissible procedures. 
This principle guarantees that the stand­
ards by which our society lives cannot be 
arbitrarilv changed or withdrawn be­
cause of the personal preference of one 
m9n or small influential pressure groups. 

.1:r. President, I am deeply concerned 
v·hen this Government even hints that 
this principle will not be strictly followed, 
for. without strict adherence to it, indi­
vidual rights and liberties can be cur­
t3iled overnight without due process of 
law. 

In the Julv 13 edition of the Evening 
St:1r a very fine editorial by David Law­
rence appeared, in which th}s principle of 
government was discussed and aptly ap-

plied to the recent announcement by the 
Internal Revenue Service regarding the 
restriction of the tax exempt status of 
private schools. I commend David Law­
rence, not only for his intellectual ability, 
but also for his dedication to sound prin­
ciples of government. 

Mr. President, I ask Uilanimous consent 
that the editorial, entitled "Politics and 
the Private Schools," be printed in the 
RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

POLITICS AND THE PRIVATE SCHOOLS 

(By David Lawrence) 
Government by law and the Constitution 

or government by political expediency-that's 
the choice which the Nixon adininistration 
faced, and it took the latter course when it 
ordered white private schools to open their 
doors to all, regardless of race, or lose their 
tax exemptions. 

The hypocrisy of this action was revealed 
when it was announced that private schools 
which adinit persons of only one religion and 
other tax-exempt organizations--such as fra­
ternal clubs which liinit their membership to 
one race-would not be affected. 

It might be asked how tax deductions can 
be justified for gifts to an organization 
known as the "National Association for the 
Advancement of Colored People" and yet be 
denied when made to organizations which 
seek to advance the education of white peo­
ple. 

In one of the cases filed in May, the Depart­
ment of Justice submitted a brief supporting 
the tax-exempt status of private schools of 
all kinds and the deductibility of contribu­
tions as well. But in recent days an internal 
squabble in the administration resulted in 
a change of heart. One White House aide told 
the press last Friday that the President "be­
lieves that ultimately the tax status of ra­
cially discriminatory private schools will be 
deterinined by the courts and that this is 
desirable." 

This is, in effect, passing the buck to the 
courts. But, in the meantime, the adminis­
tratio"'l presumably is to escape criticism 
from the Negro groups because it has 
changed position. 

The Supreme Court of the United States 
has rendered many decisions on segregation 
since its historic opinion in 1954 declaring 
that the "equal protection" clause of the 
Fourteenth Amendment bars racial discrimi­
nation in public schools. But no opinion of 
the court has said that the federal govern­
ment may penalize citizens in one group 
while citizens in other groups are given privi­
leges in their financing of educational proj­
ects. 

Parochial schools, for example, teach reli­
gion and attract students on certain re­
ligions. This has long been recognized by 
the courts and by the American people as a 
legitimate practice and not a violation of 
of any part of the Constitution. But now the 
present administration is arguing that a 
group of citizens who wish to exercise their 
freedom of association and help to maintain 
schools where whites can enjoy their own 
educational environment cann<>t have the 
same tax-exempt status or tax deductibility 
for contributions as is granted to citizens 
who contribute to religious schools. Tuition 
fees, incidentally, are not involved, as they 
are not deductible. 

"Private schools" are, of course, private 
institutions. Each school has its own admis­
sion policy, and the government heretofore 
has never interfered, if anybody wished to 
challenge the tax exemption, the proper way 
would have been to file suit in the courts, 
and the administration need not have taken 
any part in the controversy. Also, dissenting 

citizens, could have had a bill introduced in 
Congress with the hope of getting a law 
passed setting forth specifically the condi­
tions under which the federal government 
could withhold tax exemption or tax de­
ductibility. 

But the chances are that no such legis­
lation would be enacted because the pro­
posal encroaches on the rights of privacy 
of American citizens. If these privileges can 
arbitrarily be withdrawn at the whim of any 
administration, irrespective of the constitu­
tional principles that are involved, it can 
mean that individual rights can be sud­
denly curtailed by the government for in a 
penalty through inoome-tax regulations. 

If the government now is to step in and 
pass judgment on the whole system of chari­
table giving in America and raise doubts as 
to whether particular organizations which 
receive aid are satisfactory politically to the 
adininistration in power, the whole edifice of 
philanthropic operation in America will be 
weakened. Contributors will be scared off, 
and there will be a slowdown in the growth 
of the rather sizeable private-welfare pro­
gram that exists. Politics can go too far, and 
t he government's int rusion into the char­
itable help given private schools is a flagrant 
example of Inistaken judgment. 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Is there 
further morning business? If not, morn­
ing business is closed. 

DISTRICT OF COLUMBIA COURT RE­
FORM AND CRIMINAL PRO­
CEDURE ACT OF 1970 

Mr. ERVIN. Mr. President, I move 
that the Senate proceed to the considera­
tion of t.he ·conference report on S. 2601. 

The PRESIDING OFFICER. The clerk 
will please state the conference report by 
title. 

The assistant legislative clerk read as 
follows: 

Report of the committee of conference on 
the disagreeing votes of the two Houses on 
the amendment of the Senate to the amend­
ment of the House to the text of the bill 
(S. 2601) to reorganize the courts of the 
District of Columbia, and for other purposes. 

The PRESIDING OFFICER. 'The ques­
tion is on agreeing to the motion of the 
Senator from North Carolina. 

The motion was agreed to; and the 
Senate proceeded to consider the report. 

Mr. ERVIN. Mr. President, it has been 
urged that we should adopt the confeT­
ence report in order to get a bill. \Ve can 
get a bill without adopting the confer­
ence report. If we adopt the conference 
report, we will get a bill which is un­
constitutional, which is unfair, which is 
unjust, and which is unworkable in many 
respects. If we vote down the conference 
report we ~an get enacted speedily into 
law every provision of the conference 
report which is in harmony with the 
principles which ought to prevail in a 
civilized system of criminal justice. We 
can get a bill which would reorganize the 
courts of the District of Columbia and a 
bill which would do something toward 
coping, in a practical, just, fair, and 
constitutional way, with the crime prob­
lem. 

I have given the solution for the crime 
problem in the District of Columbia and 
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every other district in the United States 
in a bill which I introduced, with anum­
ber of cosponsors, to require the speedy 
trial of cases in the Federal courts of this 
Nation and in the courts of the District 
of Columbia. 

According to figures recently released 
by the Judicial Council, it takes 8 
months, on an aveTage, to dispose of a 
criminal case in the District of Columbia 
on a plea of guilty. It takes more than 
10 months on the average in the Dis­
trict of Columbia to dispose of a case 
upon a trial by jury. 

What this means is that men are not 
brought to trial for a year or a year and 
a half; and this delay is the way to bring 
the laws into · contempt. The passage of 
a bill like this to remedy a condition like 
that makes a mockery of justice. It 
brings the laws into contempt because the 
people of the United States and the peo­
ple of the District of Columbia are not 
going to have any respect for a law-and 
I add, they ought not to have any re­
spect for a law-which says officers of 
the law shall have the right to enter the 
dwelling houses of citizens of the Dis­
trict of Colu..-nbia in the same way that 
burglars now enter those dwelling 
houses. 

I have told how to remedy this si tua­
tion, and there is only one way to remedy 
it. It will require hard work on the part 
of law-enforcement officers, prosecuting 
attorneys, and judges. 

What we need is to pass the parts of 
this bill that reorganize the courts and 
provide an adequate number of judges 
and prosecuting attorneys, and then we 
need this: We need to detain prosecuting 
attorneys in their offices long enough for 
them to prepare cases for trial. Courts 
cannot try cases without thei.r first being 
prepared for trial by prosecuting at­
torneys. Then, after the prosecuting at­
torneys are detained in their offices long 
enough to prepare cases for trial, we 
need to have an adequate number of 
judges, and detain them in the court­
house long enough to try the cases. 

When the District of Columbia has 
enough prosecuting attorneys to prepare 
cases for trial and enough judges to try 
cases, we will not need a law to preven­
tively detain the accused, and we will 
not need a law to knock down people's 
doors with sledge hammers in order for 
officers of the law to gain admittance. 

Mr. President, the supreme value of 
civilization is the freedom of the individ­
ual, which is simply the right of the in­
dividual to be free from governmental 
tyranny. As the late Justice George 
Sutherland so well said: 

Freedom is not a mere intellectual ab­
straction, and is not merely a word to adorn 
an oration upon occasions of patriotic re­
joicing. It is an intensely practical reality, 
capable of concrete enjoyment in a multi­
tude of ways day by day. 

The Founding Fathers who drew the 
Constitution of the United States cer­
tainly entertained the abiding conviction 
that the supreme value of civilization is 
the freedom of the individual. As express 
testimony of this conviction, they stated 
in its preamble that they drafted the 
Constitution to secure the blessings of 
liberty to themselves and their posterity. 

With due deference to all other men 

in all generations, I confess my belief that 
the world has never known any other 
group as well qualified as the Founding 
Fathers to write organic law for a peo­
ple dedicated to the freedom of the in­
dividual. They were versed in the heart­
breaking history of man's fight for free­
dom, and knew that a nation which 
ignores the lessons taught by such his­
tory is doomed to repeat the mistakes of 
the past. They had studied the legal 
philosophy of Bla.ckstone and the politi­
cal philosophy of Hobbes, Locke, and 
Montesquieu. 

They had observed much tyranny, both 
in the colonies ·and in the ·lands beyond 
the seas. They had meditated upon these 
things. As a consequence, they had dis­
covered this shocking but everlasting 
truth: Nothing short of tyranny can 
quench the insatiable search of govern­
ment for power, and in its ardor to ex­
tend and multiply its authority, govern­
ment will extinguish the freedom of the 
individual unless it is restrained from 
so doing by fundamental law which it 
alone can neither repeal nor amend. 

For this reason, as Justice David Davis 
declared in his courageous and illumi­
nating opinion in Ex parte Milligan <71 
U.S., page 121) the Founding Fathers 
"foresaw that troublous times would 
arise," when the Government would 
"seek, by sharp and decisive measures, 
to accomplish ends deemed just and 
proper," and in so doing would put the 
freedom of the individual in peril, un­
less such freedom were "established by 
irrepealable law." To forestall t h is ca­
lamity in such times, they devised the 
Constitution to define and limit the pow­
ers of the Federal Government, and to 
protect the freedom of the individual 
from destruction at its hands. 

The best statement as to why the Con­
stitution of the United States was writ­
ten and raified by the American people 
appears in this opinion of Justice David 
Davis. After pointing out that the 
Founding Fathers had incorporated cer­
tain basic principles in the Constitution, 
put them in writing, and provided that 
every public officer from President down 
to township constable should take an 
oath to support this Constitution, he 
made this remark: 

Time has proven the discernment of our 
ancestors, for even these provisions-

He was there discussing provisions 
about the right of indictment by grand 
jury and trial by a jury-

For even these provisions, expressed in 
such plain English words that it would seem 
the ingenuity of man could not evade them, 
are now, after the lapse of more than sev­
enty years, sought to be avoided. Those great 
and good men foresaw that troublous times 
would arise, when rulers and people would 
become restive under restraint and seek, by 
sharp and decisive measures, to accomplish 
ends deemed just and proper, and that the 
principles of constitutional liberty would be 
imperiled unless established by irrepealable 
law. The history of the world had taught 
them that what was done in the past might 
be attempted in the future. 

The Constitution of the United States is 
a law for rulers and people, equally in war 
and in peace, and covers with the shield o! 
its protection all classes of men at all times 
under all circumstances. No doctrine involv­
ing more pernicious consequences was ever 

invented by the wit of man than that any 
of its provisions can be suspended during 
any of the great exigencies of government. 
Such a doctrine leads directly to anarchy or 
despotism, but the theory of necessity on 
which it is based is false, for the Govern­
ment, within the Constitution, has all the 
powers granted to it which are necessary to 
preserve its existence, as has been happily 
proved by the result of the great effort to 
throw off its just authority. 

·what we have here today is the same 
thing that was said there, at the time 
they tried to try a civilian in Indiana be­
fore a military commission and to deny 
him his right to be indicted by a grand 
jury, before he was placed on trial, and 
his right to have his guilt determined by 
a petit jury in a civil court rather than 
by the commissioners of the military 
commission. They said in justification: 
"It is necessary to do this." 

One of the Senators whom I hold in 
highest regard, the distinguished Sena­
tor from Nebraska <Mr. HRUSKA), re­
peated the same argument of necessity 
here the other day. He said it is necessary, 
on account of the crime situation in the 
District of Columbia, that we abandon 
the traditions that have prevailed in this 
country since it became a Republic and 
give the officers of the law the right to 
break into people's private homes the 
way burglars now break into them; that 
it is necessary to imprison men under a 
preventive detention process for crimes 
which they have not committed and may 
never commit. It is necessary. It is a 
necessity. 

It is queer how the old argument-ne­
cessity-is constantly repeated when we 
undertake to deprive people of basic 
rights. We have to abandon the traditions 
of every generation of Americans since 
George Washington took his first oath 
of office as President of the United States, 
on account of the crime situation in the 
District of Columbia. 

All that needs to be said about the word 
"necessity" as justifying actions such as 
that proposed in this conference report 
was said by one of the greatest English­
speaking statesmen of all time, William 
Pitt, in a speech in the House of Com­
mons on November 18, 1783. He said this: 

Necessity is the plea for every infringe­
ment of human freedom. It is the argument 
of tyrants. It is the creed of slave.s. 

Yet, despite that fact, we have here one 
of the troublous times in the history of 
our Nation, when crime is rampant and 
rising--one of the troublous times that 
Justice David Davis was warning us 
about, when people would seek, by sharp 
and decisive measures, to achieve ends 
they deemed to be just. 

So, here, in the name of law and 
order, we have the demand made on the 
floor of the Senate to pass a crime bill 
for the District of Columbia which is 
unconstitutional in many respects, which 
is unfair in many respects, which is un­
just in many respects, and which is not 
workable, as a practical matter, insofar 
as the provisions for preventive deten­
tion are concerned. 

The constitution of my State contains 
two things which ought to be emblazoned 
indelibly upon the mind of every man 
who exercises public authority within 
the borders of the United States: that 
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"eternal vigilance is the price of liberty,'' 
and "that frequent recurrence to funda­
mental principles is essential to the pres­
ervation of the blessings of liberty." 

It takes a good amount of vigilance 
to study a bill such as that embodied 
in the 243 pages of small print in the 
conference report now pending before 
the Senate. When one reads this bill, 
he finds some legal curiosities, some con­
stitutional curiosities, that ought not 
be made a part of the law applicable to 
the District of Columbia but ought to be 
removed from this bill and transferred 
to the Smithsonian Institution, to mani­
fest some of the greatest legal curiosities 
that ever have been evolved by the mind 
of man on the North American Con­
tinent. 

The case of Ex parte Milligan pointed 
out why the Constitution was written. 
The Justice who wrote the majority 
opinion did that. But there is an equally 
remarkable statement by one of the great 
lawyer:; who argued that case, Jeremiah 
S. Blaek. He told us how the Constitu­
tion of the United States was written. 
He pointed out the method by which 
the words were found to place in the 
Constitution. 

I should like to assert here that behind 
every great judicial opinion of a great 
judge lies the great argument of a great 
lawyer. Nowhere is that better illus­
trated than by the argument made by Mr. 
Black in presenting to the court, at a 
time when it took courage on his part 
to present the contention, that even a 
man suspected of disloyalty to the Union 
was entitled to the protection of the Con­
stitution of the United States. Mr. Black, 
the counsel for Milligan, said this, which 
appears at pages 66 and 67 of the report 
of that case, in 71 U.S. Reports. There­
port begins at page 2. This is what Jere­
miah Black said: 

If the men who fought out our Revolu­
tionary contest, when they came to frame a 
government for themselves and their pos­
terity, had failed to insert a provision mak­
ing the trial by jury perpetual and universal, 
they would have proved themselves recreant 
to the principles of that liberty of which they 
professed to be the special champions. But 
they were guilty of no such thing. They not 
only took care of the trial by jury, but they 
regulated every step to be taken in a crimi­
nal trial. They knew very well that no people 
could be free under a government which had 
the power to punish without restraint. 
Hamilton expressed, in the Federalist, the 
universal sentiment of his time, when he 
said, that the arbitrary power of conviction 
and punishment for pretended offences, had 
been the great engine of despotism in all ages 
and all countries. The existence of such a 
power is incompatible with freedom. 

Following that statement, Jeremiah 
Black discussed exactly how the Con­
stitution of the United States came into 
being as a written document. 

He said: 
But our fathers were not absurd enough 

to put unlimited power in the hands of the 
ruler and take away the protection of law 
from the rights of individuals. It was not 
thus that they meant "to secure the blessings 
of liberty to themselves and their posterity." 
They determined that not one drop of the 
blood which had been shed on the other 
side of the Atlantic, during seven centuries 
of oontest with arbitrary power, should sink 

into the ground; but the fruits of every 
popular victory should be garnered up in 
this new government. Of all the great rights 
already won they threw not a.n atom away. 
They went over Magna Charta, the Petition 
of Right, the Bill of Rights, and the rules 
of the common law, and whatever was found 
there to favor individual liberty they care­
fully inserted in their own system, improved 
by clearer expression, strengthened by heavier 
sanctions, and extended by a more universal 
application. They put all 1lhose provisions 
into the organic law, so th'Bt neither tyranny 
in the executive, nor party rage in the legis­
lature, oould change them without destroy­
ing the government itself. 

Mr. President, we have heard a great 
deal of discussion here about the no­
knock and preventive detention provi­
sions in the bill, but there are some other 
inequities in the bill which merit the 
attention of the Senate. 

MULTIPLE OFFENDER PROCEDURES 

One particular section I call attention 
to at this time is the provision dealing 
with habitual criminals, on pages 142 and 
143 of the conference report. 

To save time, I shall not read the major 
provisions of the report which deal with 
the sentencing of multiple offenders­
that is, habitual offenders, sometimes 
called habitual criminals-as found in 
section 201. 

In the interest of time, so that it may 
be available to anyone who reads the 
CoNGRESSIONAL RECORD and wishes to test 
the soundness of the assertions I am go­
ing to make with regard to these provi­
sions relating to habitual criminals, I ask 
unanimous consent that section 201 on 
pages 142 and 143 of the conference re­
port be printed in the RECORD. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

TITLE II-CRIMINAL LAW AND 
PROCEDURE 

SENTENCING OF MULTIPLE OFFENDERS 

SEc. 201. (a) Section 907 of the Act entitled 
"An Act to estwblish a code of law for the 
District of Columbia", approved March 3, 
1901 (D.C. Code, sec. 22-104), is amended to 
read as follows: 

SEc. 907. (a) If any person-
"(1) is convicted of a criminal offense 

(other than a non-moving tm.mc offense) un­
der a law applicable exclusively to the Dis­
trict of Columbia, and 

"( 2) w~s previously convicted of a criminal 
offense under any law of the United States or 
of a State or territory of the United States 
which offense, at the time of the conviction 
referred to in paragraph ( 1) , is the same as, 
constit utes, or necessarily includes, the of­
fense referred to in that paragraph, 
such person may be sentenced to pay a fine 
in an amount not more than one and one­
half times the maximum fine prescribed for 
the conviction referred to in paragraph (1) 
and sentenced to imprisonment for a term 
not more than one and one-half times the 
maximum terms of imprisonment prescribed 
for that conviction. If such person was pre­
viously convicted more than once of an of­
fense described in paragraph (2), he may be 
sentenced to pay a fine in an amount not 
more than three times the maximum fine pre­
scribed for the convict ion referred to in par­
agraph (1) and sentenced to imprisonment 
for a term not more than three times the 
maximum term of imprisonment prescribed 
for that conviction. No conviction with re­
spect to which a person has been pardoned 
on the ground of innocence shall be taken 
into account is applying this section. 

" (b) This section shall not apply in the 
event of conflict with any other provision of 
law which provides an increased penalty for 
a specific offense by reason of a prior convic­
tion of the same or any other offense." 

(b) Such Act is amended by adding after 
section 907 the following new section: 

"SEC. 907A. (a) If-
" (1) any person (A) is convicted in the 

District of Columbia of a felony, and (B) 
before the commission of such felony, was 
convicted of at least two felonies; and 

"(2) the court is of the opinion that the 
history and character of such person and the 
nature and circumstances of his criminal 
conduct indicate that extended incarceration 
or lifetime supervision, or both, will best 
serve the public interest, 
the court may, in lieu of any sentence other­
wise authorized for the felony referred to in 
clause (A) of paragraph (1), impose such 
greater sentence as it deems necessary, in­
cluding imprisonment for the natural life of 
such person. 

"(b) For purposes of paragraph (1) of sub­
section (a)-

"(1) a person shall be considered as hav­
ing been convicted of a felony if he was con­
victed (A) of a felony in a court of the Dis­
trict of Columbia or of the United States. 
or (B) in any other jurisdiction of a crime 
classified as a felony under the law of that 
jurisdiction or punishable by imprisonment 
for more than two years; and 

"(2) a person shall be considered as having 
been convicted of two felonies if his initial 
sentencing under a conviction of one felony 
preceded the commission of the second felony 
for which he was convicted. 
No conviction with respect to which a per­
son has been pardoned on the ground of in­
nocence shall be taken into account in apply­
ing this section." 

Mr. ERVIN. Mr. President, this sec­
tion provides drastic penalties for habit­
ual criminals, which range from terms of 
years up to life imprisonment, upon their 
conviction of a third or subsequent of­
fense. 

The provisions of the bill which deal 
with the implementation of this provi­
sion appear on pages 154 and 155 of the 
conference report, which is subsection 
23-111. 

In the interest of time, I ask unani­
mous consent to have it printed in the 
RECORD verbatim. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 
"§ 23-111. Proceedings to establish previous 

convictions 
"(a) (1) No person who stands convicted 

of an offense under the laws of the District 
of Columbia shall be sentenced to increased 
punishment by reason of one or more previ­
ous convictions, unless prior to trial or be­
fore entry of a plea of guilty, the United 
States attorney or the Corporation Counsel, 
as the case may be, files an information with 
the clerk of the court, and serves a copy 
of such information on the person or coun­
sel for the person, stating in writing the 
previous convictions to be relied upon. Upon 
a showing by the Government that facts re­
garding previous convictions could not with 
due diligence be obtained prior to trial or 
before entry of a plea of guilty, the court 
may postpone the trial or the taking of 
the plea of guilty for a reasonable period for 
the purpose of obtaining such facts. Cleri­
cal mistakes in the information may be 
amended at any time prior to the pronounce­
ment of sentence. 

"(2) An information may not be filed un­
der this section if the increased punishment 
which may be imposed is imprisonment for 
a term in excess of three years, unless the 
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person either waived or was afforded prose­
cution by indictment for the offense for 
which such increased punishment may be 
imposed. 

"(b) If the prosecutor files an informa­
tion under this section, the court shall, 
after conviction but before pronounce­
ment of sentence, inquire of the person 
with respect to whom the information was 
filed whether he affirms or denies that he 
has been previously convicted as alleged in 
the information, and shall inform him that 
any challenge to a previous conviction wbich 
is not made before sentence is imposed may 
not thereafter be raised to attack the 
sentence. 

" (c) ( 1) If the person denies any allega­
tion of the information of previous convic­
tion, or claims that any conviction alleged is 
invalid, he shall file a written response to 
the information. A copy of the response shall 
be served upon the prosecutor. The courl 
shall hold a hearing to determine any issues 
r&ised by the response which would except 
the person from increased punishment. The 
failure of the Government to include in the 
information the complete criminal record of 
the person or any facts in addition to the 
convictions to be relied upon shall not con­
stitute grounds for invalidating the notice 
given in the information required by sub­
section (a) (1). The hearing shall be before 
the court without a jury and either party 
may introduce evidence. Except as otherwise 
provided in paragraph (2) of this subsection, 
the prosecuting authority shall have the 
burden of proof beyond a reasonable doubt 
on any issue of fact. At the request of either 
party, the court shall enter findings of fact 
and conclusions of law. 

"(2) A person claiming that a conviction 
alleged in the Information was obtained in 
violation of the Constitution of the United 
States shall set forth his claim, and the 
factual basis therefor, with particularity in 
his response to the information. The person 
shall have the burden of proof by a pre­
ponderance of the evidence on any issue of 
fact raised by the response. Any challenge 
to a previous conviction, not raised by re­
sponse to the information before an in­
creased sentence is imposed in reliance 
thereon, shall be waived unless good cause 
be shown for failure to make a timely chal­
lenge. 

"(d) (1) If the person files no response to 
the information, or if the court determines, 
after hearing, that the person is subject to 
increased punishment by reason of previous 
convictions, the court shall proceed to im­
pose sentence upon him as provided by law. 

"(2) If the court determines that the per­
son has not been convicted as alleged in the 
information, that a conviction alleged in the 
information is invalid, or that the person is 
otherwise not subject to an increased sen­
tence as a matter of law, the court shall, at 
the request of the prosecutor, postpone sen­
tence to allow an appeal from that determi­
nation. If no such request is made, the court 
shall impose sentence as provided by law. 
The person may appeal from an order post­
poning sentence as if sentence had been pro­
nounced and a final judgment of conviction 
entered." 

Mr. ERVIN. Mr. President, I invite the 
attention of the Senate to the fact that 
this has nothing to do with the no-knock 
or preventive dentention provisions but 
has much to do with many parts of the 
Constitution. 

Some of the things that our forefathers 
asserted in the Constitution, in order to 
protect the liberty o.f the individual 
against the Federal Government, are 
found in amendment No. 5, which reads 
as follows: 

AMENDMENT [V) 

No person shall be held to answer for a 
capital, or other wise infamous crime, unless 
on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or 
naval forces, or in the Militia, when in actual 
service in time of War or public danger; nor 
shall any person be subject for the same 
offense to be twice put in jeopardy of life 
or limb; nor shall be compelled in any crimi­
nal case to be a witness against himself, nor 
be deprived of life, liberty, or property, with­
out due process of law; nor shall private prop­
erty be taken for public use, without just 
compensation. 

Mr. President, under this provision of 
the Constitution, the Supreme Court has 
held in many cases that a person is 
charged with an infamous crime when he 
is charged with a crime punishable by 
death or a crime punishable by more 
than 1 year's imprisonment. Congress 
has sanctioned that interpretation of this 
provision of amendment V of the C~n­
stitution by decreeing that every crrme 
which is punishable by death, or by more 
than 1 year's imprisonment, constitutes 
a felony under Federal law. 

Subsection 23-111, as incorporated in 
the conference report, provides that in­
stead of prosecuting these persons as 
habitual offenders for second or subse­
quent crimes on a bill of indictment 
found by a grand jury, they can be pros­
ecuted upon an information except in 
cases where the increased punishment 
which may be imposed is imprisonment 
for a term in excess of 3 years. 

In other words, under this provision of 
the bill, the prosecuting attorney in the 
District of Columbia can prosecute by 
information rather than by indictment 
an infamous offense or a felony which is 
punishable by imprisonment up to as 
much as 3 years imprisonment. That is 
in direct contradiction of the provisions 
of the fifth amendment providing that 
no man can be placed on trial for an 
infamous crime--that is for a felony­
except upon indictment by a grand jury. 

The distinguished Senator from Mary­
land yesterday paid high tribute to the 
criminal procedure laws of England. Evi­
dently those who wrote this conference 
report had a very high admiration for 
the laws of England. Indeed, they man­
ifested in this section I am discussing 
their high opinion of the Court of Star 
Chamber of England which is held in 
abhorrence by every other American 
since it permitted people to be tried in 
secret and compelled them to be wit­
nesses against themselves on their trial. 

It was as a result of this practice in 
the Court of Star Chamber that the 
Founding Fathers placed in the Consti­
tution the provision of the fifth amend­
ment which declares that no person shall 
be compelled in any criminal case to be 
a witness against himself. 

That is a very simple statement. It 
means exactly what it says, that no per­
son charged with a crime in the courts 
of the United States can be required to 
give testimony or make a confession 
which can be used as one of the chains of 
events or chains of elements necessary 
to his conviction. 

Under the provisions of this bill deal­
ing with habitual criminals, a person can 

be given increased punishment if he com­
mits a second or a subsequent serious of­
fense. In order for the court to be able to 
impose this increased punishment on him 
it is necessary under the Constitution, 
but not under this bill, for the Govern­
ment to prove two things-that he is 
guilty of the offense presently charged 
against him and that prior to committing 
that offense, he was convicted of other 
offenses. Then such increased punish­
ment is to be imposed upon him. 

This provision, section 23-111, actually 
says that the prosecutor shall prosecute 
him as a habitual criminal upon infor­
mation, even in those cases where he 
can be imprisoned for between 1 and 3 
years if adjudged guilty. That is not the 
most remarkable thing in it. It says that 
this information charging the accused 
with having committed prior offenses­
that is offenses prior to the present of­
fense--shall be served upon the accused 
or his lawyer. Then it says, and I read 
verbatim this portion of section 23-111: 

If the person-

That is the accused-
denies any allegation of the information ot 
previous conviction, or claims that any con­
viction alleged is invalid, he shall file a 
written response to the information. 

Then it proceeds further: 
If the person files no response to the in­

formation, or if the court determines, after 
hearing, that the person is subject to in­
creased punishment by reason of previous 
convictions, the court shall proceed to im­
pose sentence upon him as provided by law. 

In other words, under that everything 
he does not deny he admits. So, we have 
a statute here, section 23-111, which ac­
tually requires a defendant, instead of 
pleading not guilty or instead of standing 
mute, to file a written response and ad­
mit or deny that he is the man who was 
previously convicted as alleged in the 
Government's pleading. 

In other words, this statute compels 
a man to be a witness against himself in 
violation of the self-incrimination clause 
of the fifth amendment to the Constitu­
tion. So it is not surprising that the peo­
ple who admire the English system to 
such an extent that they even admire the 
Court of Star Chamber should write a bill 
with such inequities as that in it. 

What I have said thus far shows that 
this section violates the provision of the 
fifth amendment which says that no man 
can be placed on trial for an infamous 
crime or subjected to infamous punish­
ment unless he is first indicted by a 
grand jury. Then it violates the clause 
that says that no man shall be compelled 
to be a witness against himself. 

I was surprised to find those things in 
this provision. But I was also surprised 
to find two other things which, if it is 
possible for anything to be worse than 
those two provisions, are worse than 
those two provisions. 

Section 23-111 says: 
The hearing shall be before a court with­

out a jury and either party may introduce 
evidPnce. 

That is a hearing upon the informa­
tion and the defendant's response to the 
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information which he is required to make 
in violation of his rights not to be re­
quired to be a witness against himself. 

In other words, here is a man being 
tried upon a charge that he is an habitual 
offender, that he has been convicted of 
prior offenses, and he can be imprisoned 
under some of the provisions of the bill 
incorporated in the conference report 
for as much as life, and instead of being 
allowed a trial by jury on the issues of 
fact, it expressly says that the trial shall 
be before the court without a jury. 

That is a clear violation of section 
2 of article m of the original Constitu­
tion which declares this: 

The trial of all Crimes, except in Cases 
of Impeachment shall be by Jury; and such 
Trials shall be held in the State where the 
said Crimes shall have been committed; but 
when not committed within any State, the 
Trial shall be at such Place or Places as the 
Congress may by Law have directed. 

So that provision providing for trial by 
a judge rather than a jury upon an ac­
cusation which can result in sending an 
accused to prison for years or even for 
life, is an offense against that provision of 
the Constitution. It is also in direct vio­
lation of this provision of the Constitu­
tion, and I now read amendment VI: 

In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and 
district wherein the crime shall have been 
committed, which district shall have been 
previously ascertained by law . : . 

In this one section of the bill there 
are four separate and distinct violations 
of four separate provisions of the 
Constitution. 

We are informed by the distinguished 
senior Senator from Maryland that we 
must swallow this lock, stock, and barrel 
or we are not going to get a crime bill 
for the District of Columbia. 

I have difficulty accepting the proposi­
tion that the Members of the House of 
Representatives are so irresponsible and 
so alien to their oaths to support the 
Constitution that they will defeat any 
bill unless that bill violates the Consti­
tution at least four times in just one 
section, and I shall point out a fifth 
time in just a minute. 

Another provision of the Constitution 
is embodied in the fifth amendment 
which states: 

No person shall be ... deprived of life, 
liberty, or property, without due process of 
law. 

This provision of the Constitution has 
been interpreted, and rightly interpreted, 
to require that before a man can be con­
victed and punished for criminal con­
duct, his guilt must be established; that 
the burden of proof is upon the prosecu­
tion; and that the burden on the prose­
cution requires it to prove his guilt be­
yond a reasonable doubt-which means 
to prove it fully-by evidence in the 
case other than evidence extorted from 
the defendant in violation of the self­
incrimination clause. 

But, Mr. President, I want you to see 
what this miraculous section 23-111 has 
to say about burden of proof. It states 
in subsection (c) (1) that--

Except as otherwise provided ln paragraph 
(2) of this subsection, the prosecuting au-

thority shall have the burden of proof be­
yond a reasonable doubt on any issue of 
fact. 

The next subsection annuls the lipserv­
ice paid to the Constitution by subsec­
tion (c) (1). The next subsectioil-(c) 
(2) -states: 

The person-

The person before the court upon an 
accusation which involves whether he 
shall be imprisoned for many years or 
even for life-
* * * shall have the burden of proof by a 
preponderance of the evidence on any issue 
of fact raised by the response. 

In other words, that is the exception 
which destroys the lipservice which the 
previous subsection had paid to the re­
quirement of the due process clause of the 
fifth amendment that issues of fact must 
be established beyond a reasonable 
doubt. 

Here it takes the negative of that sec­
tion and states that a man who files a 
response to an information, which 
charges him with previous offenses and 
with being a habitual criminal, has the 
burden of proof to prove he was not the 
man who committed the previous of­
fenses, and he is required to show it by 
the greater weight of the evidence. 

What I have said makes it as clear as 
the noonday sun in a cloudless sky that 
section 23-111 of the bill incorporated in 
the conference report violates at least five 
different provisions of the Constitution 
governing trials of persons who are 
charged with being habitual offenders 
and who have enhanced punishment 
placed upon them when they are found 
to be persons who committed previous 
offenses. 

I have a high respect for the Congress 
of the United States, but this is one case 
where I say, "Thank God that the Con­
gress of the United States, acting through 
the conference committee, is not the su­
preme ruler of the American people and 
that we have courts in which a man can 
invoke the constitutional rights which 
Congress may undertake to rob him of." 

There are many decisions on this point. 
I discovered these five violations of the 

Constitution in section 23-111 of the bill 
only a short time ago by burning the mid­
night oil. I found that this matter has 
been passed on in virtually every State 
that has a habitual criminal statute, and 
that every State which has passed upon 
the matter has the same requirement, 
with the exception of one State, which 
has a very peculiar rule which I think is 
probably unconstitutional since the Su­
preme Court last May held that the sixth 
amendment right of trial by a jury now 
applies to the States. That decision was 
rendered last May or thereabouts in the 
Bloom case from lllinois and a case from 
Louisiana. One State has ruled that 
whether a man has been previously con­
victed is a matter for the court and not 
for the jury. But every other State that 
has ruled on the matter has held exactly 
to the contrary. 

The general rule on this subject is laid 
down in the following words in 25 Amer­
ican Jurisprudence. The subject is "Ha­
bitual Criminals," section 33, page 379. 
It declares that on a charge of second or 

subsequent offenses it is generally held 
that the question of prior conviction is 
an issue of fact to be determined by 
a jury. 

Then, Corpus Juris Secundum has 
something to say on this subject. 

I read this from 24 Corpus Juris Se­
cundum, the subject "Criminal Law," 
page 278, subject, "Habitual Criminals," 
section 31: 

Th e defendant has the same rights to a 
speedy trial, to time for preparation, to as­
sistance of counsel, to be confronted with the 
witnesses ag ainst him, to require proof be­
yond a reasonable doubt, and to all other 
rights enjoyed by defendant on trial for a 
criminal offense. 

Then, in the recent revision of Ameri­
can Jurisprudence, 39 American Juris­
prudence-second series--page 322, sub­
ject "Habitual Criminals," section 18 
states: 

One who is charged with crime as a sec­
ond or subsequent offender is entitled to the 
rights enjoyed by all criminal defendants, 
including the right to a speedy trial and an 
appropriate hearing, a time for preparation 
of his defense, of assistance of counsel, and 
of compulsory process for witnesses. The ac­
cused is also entitled to be confronted by the 
witnesses against him, to require proof of 
guilt beyond a reasonable doubt, and to be 
exempt from adverse presumption on ac­
count of failure to testify as a witness in 
his own behalf. 

Despite the last clause I have just read, 
this bill provides that the defendant 
admits everything that he does not deny, 
he is required to make a written re­
sponse, and they not only can comment 
on it, but can convict him on account of 
his failure to make a response. 

I have pointed out these general text 
statements. I never got hold of a copy 
of this provision, and I never saw it 
until about 3 days ago, and I almost had 
apoplexy to find any bill proposed to the 
Senate of the United States that a man 
could be tried for a felony or punished as 
an infamous criminal without indict­
ment by a grand jury, that a man could 
be required to incriminate himself, that 
a man could be denied the right of trial 
by jury and have the issues of fact de­
termined by a judge, that the burden of 
proof could be shifted from the prosecu­
tion to the accused, to require the ac­
cused to establish that he was not the 
man who had committed the previous 
offenses and for that reason was not sub­
ject to the increased punishment and was 
not an habitual offender. But I started 
to investigate when I read these pro­
visions despite the shock they gave me. 

I could not bring all the cases here. 
I did not have time even to record them 
all. But I found that the decisions hold 
that on a charge of a second or subse­
quent offense under a habitual criminal 
statute such as incorporated in the con­
ference report, the question of whether 
there was a prior conviction is an issue 
of fact to be determined by a jury. 

State v. Beaudoin, 131 Me. 31, 158 A Re­
porter 863, 85 ALR 1101; State v. Findling, 
123 Minn. 413, 144 NW 142, LRA (NS 449); 
People v. Gowasky, 244 N.Y. 451, 155 N.E. 737, 
58 ALR 9; People v. Reese, 258 N.Y. 89, 179 N.E. 
305, 79 ALR 1329; State v. Durham, 177 Or. 
574, 164 P. 2d 448, 162 ALR 422; State v. Card­
well, 332 Mo. 790, 60 S.W. 2d 28; Burnham v. 
State, 127 Neb. 370, 255 N.W. 48; Metzger v. 
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State, 214 Ind. 113, 13 N.E. 2d 519; State v. 
Delano, 189 Wash. 230, 64 P. 2d 511; State v. 
Held, a Missouri decision, 148 SW 2d 508; 
Millwood v. State, a Mississippi decision, 1 
So. 2d 582; Singletary v. State, a Mississippi 
decision, 4 So. 2d 234; and State v. Furth, a 
Washington decision, 195 P. 2d 925. 

Now I want to call attention to some of 
these cases and put them in the RECORD. 
~ese cases are State cases involving 

the trial of habitual criminals. Each of 
them holds that under a State constitu­
tion guaranteeing the right of trial by 
jury in criminal cases, every person 
charged with being a habitual crim­
inal has the right to trial before a jury 
instead of a trial before a judge. 

They also require that his guilt be es­
tablished beyond a reasonable doubt-­
requirement which is absolutely con­
tradicted by this section of the crime 
bill as reported. 

I call the attention of the Senate to 
the Missouri case of State against Card­
well, reported in 60 S.W. 2d at page 28. 
I wish to read just one sentence from 
that. It says: 

Missouri has no statute regulating the 
procedure in such cases. The question of a 
former conviction must, therefore, be sub­
mitted to a jury. 

I ask unanimous consent that the de­
cision of the Supreme Court of Missouri 
on this issue in the case of State against 
Cardwell be printed in the RECORD at 
this point. 

There being no objection, the decision 
was ordered to be printed in the RECORD, 
as follows: 
(Supreme Court of Missouri, Division No. 2, 

April 20, 1933] 
STATE V. CARDWELL--NO. 32721 

1. CRIMINAL LAW-1202 (4) 

Instruction that if accused stole automo­
bile maximum penalty should be assessed 
held error, where jury were not required to 
find prior conviction and discharge, though 
admitted by accused (Rev. St. 1929, § § 4066, 
4461}. 

2. CRIMINAL LAW-823 (1) 

Instruction that prior conviction could be 
considered as bearing on punishment to be 
assessed did not cure erroneous instruction 
directing maximum punishment in case of 
gull t where prior conviction and discharge 
were not submitted (Rev. St. 1929, § 4461). 

3. CRIMINAL LAW-1202 (4) 

Better practice is to submit prior convic­
tion distinct from guilt or innocence of crime 
charged and to frame verdict so that it will 
show jury passed on each proposition (Rev. 
St. 1929, § 4461). 

4. CRIMINAL LAW-695 (2) 

Whether accused has attempted to plead 
guilty to charge involved was so incompetent 
that general objection was good. 

5. CRIMINAL LAW-1169 (1) 

Admitting evidence of accused's offer to 
plead guilty is reversible error. 

6. CRIMINAL LAW-730 (3) 

Court should have reprimanded prosecut­
ing attorney and admonished jury to disre­
gard question whether accused had offered 
to plead guilty. 

7. CRIMINAL LAW-508(8) 

Admission of testimony of one charged in 
separate information of same crime was not 
error, particularly where no objection was 
made (Rev. St. 1929, § 3691). 

Appeal from Circuit Court, Taney County; 
Robert L. Gideon, Judge. 

CXVI--1565-Part 18 

Glen (Buck) Cardwell was convicted of 
grand larceny, and he appeals. 

Reversed and remanded. 
Stratton Shartel, Atty. Gen., and C. A. 

Powell, Asst. Atty. Gen., for the St&te. 
Westhues, Commissioner. 
On April 21, 1932, appellant was convicted 

in the circuit court of Taney county, Mo., on 
a charge of grand larcency, the stealing of 
an automobile. The punishment was fixed at 
ten years imprisonment in the penitentiary, 
the maximum prescribed for the offense. Sec­
tion 4065, R. S. Mo. 1929 (Mo. St. Ann. 
§4065). After appellant's motion for a new 
trial had been overruled, he was sentenced. 
From this sentence he has appealed. The in­
formation upon which appellant was tried 
was based upon section 4461, R. S. Mo. 1929 
(Mo. St. Ann. § 4461) , in that in addition to 
the charge of grand larceny it charged that 
appellant had previously been convicted of 
burglary and sentenced to serve a term in 
the Missouri penitentiary therefor, and that 
he had been discharged from the sentence 
imposed. 

The evidence, on part of the state, was 
ample to sustain a verdict of guilty. It tended 
to prove that on a certain night of August, 
1931, an automobile, belonging to Daisy 
Mayden, was stolen. This occurred near a 
church at Kissee Mills, Taney county, Mo. 
The car was later found in Oklahoma. Ap­
pellant was arrested in Oklahoma, brought 
back to Missouri, and charged with the theft. 
The state offered evidence that appellant 
had made statements admitting that he had 
taken the car and driven it to Oklahoma. 
There was other evidence introduced tend­
ing to connect appellant with the theft. It 
was admitted in evidence that on October 
21, 1929, appellant entered a plea of guilty 
to a crime of burglary in the circuit court 
of Taney county and was sentenced to serve 
a term of two years imprisonment in the 
penitentiary, and that he was released under 
the merit system, on the 5th day of June, 
1931. 

[1] Apellant has filed no brief in this case. 
The assignments of error discussed are found 
in the motion for new trial filed by appellant. 
The giving of instruction No. 1, on part of the 
state, was assigned as error. It reads as fol­
lows: 

"The court instructs the Jury that if you 
believe and find from the evidence herein 
that the defendant, Glen (Buck) Cardwell, 
in the County of Taney and the State of 
Missouri, on or about the --- day of Au­
gust, 1931, did wrongfully and feloniously 
take, steal and carry away the property de­
scribed in the information, with the intent 
to fraudulently convert the same to his own 
use and deprive the owner thereof perma­
nently, without her consent, and that the 
same was the property of Daisy Mayden, you 
will find the defendant guilty of grand lar­
ceny and assess his punishment at imprison­
ment in the State Penitentiary for a term of 
ten years; and unless you do so find the 
facts to be, you will acquit the defendant. 

" 'Feloniously' means wickedly and against 
the admonition of the law." 

The particular objection to the instruc­
tion was that the only punishment author­
ized was ten years imprisonment in the peni­
tentiary, the maximum prescribed for the 
offense. The learned Attorney General in 
his brief attempts to justify the giving of 
this instruction on the theory that the de­
fendant admitted that he had been previ­
ously convicted of a crime and had been dis­
charged from the sentence imposed, as al­
leged in the information; that, therefore, if 
the jury found defendant guilty of the crime 
for which he was on trial the punishment 
would be the maximum. This contention is 
untenable for the reason that the instruction 
does not refer to, or mention, the previous 
conviction. A previous conviction and a dis­
charge from the punishment imposed are 
made a condition precedent by the statute to 

the infliction of the maximum punishment 
for a subsequent offense. State v. Schneider, 
325 (Mo. 486, 29 S.W.(2d) 698; State v. Dal­
ton (Mo. Sup.) 23 S.W.(2d) 1, loc. cit. 5 
(13); State v. Bresse, 326 Mo. 885, 33 S.W. 
(2d) 919, 922. Even though this fact be ad­
mitted it must be submitted to the jury in 
a proper instruction. An analysis of the 
cases cited in the state's brief will disclose 
that the giving of instruction No. 1, supra, 
constituted reversible error. 

In the case of State v. McBroom, 238 Mo. 
495, 141 S.W. 1120, 1121, a pawnbroker was 
charged with receiving goods from a minor 
without the written consent of the minor's 
parents. It wa.s also charged that defendant 
had been previously convicted of a similar 
offense. The state offered evidence of the pre­
vious conviction, which was not denied. How­
ever, the previous conviction was not ad­
mitted by the defendant. The trial court 
submitted the case to the jury, authorizing 
them to either convict defendant and assess 
the increased punishment provided for a sec­
ond offense, or to acquit. This court held 
that the trial court should also have subinit­
ted the case to the jury on the theory that 
defendant had not been previously convicted, 
so as to permit the jury to assess the pun­
ishment provided for a first offense. This, on 
the theory that it was necessary for the state 
to allege and prove the prior conviction. This 
court also held that since defendant did not 
admit the prior conviction, it was a question 
for the jury to determine and not for the 
court to assume. In the case of State v. Asher 
(Mo. Sup.) 246 S.W. 911, the defendant was 
charged with robbery in the first degree. The 
information alleged a prior conviction and 
a discharge from the sentence imposed. This 
court held that the defendant had admitted 
his previous conviction and had offered evi­
dence that he had been pardoned by the 
Goyernor; tha.t, therefore, an instruction, 
wh1ch assumed the fact that defendant had 
been discharged from the prior sentence, was 
not erroneous. The case does not disclose 
whether the court submitted the case to the 
jury in the alternative so it could return a 
verdict of guilty without finding defendant 
had been previously convicted. However, this 
question was presented to this court and de­
cided in State v. English, 308 Mo. 695, 274 
S.W. 470, loc. cit. 473 (7, 8). English was 
cha.rged with stealing chickens during the 
night. This information also charged a pre­
vious conviction and a discharge from the 
sentence. The case was submitted to the jury 
upon the sole proposition that they would 
either acquit defendant or find him guilty 
under what is now section 4461, and assess 
the maximum penalty. The opinion disposed 
of the question thus: 

"The defendant claims instruction No. 1 
was error because the jury was not given an 
opportunity to find the defendant guilty of 
the crime charged without finding him guilty 
of the former crime. As instruction No. 1 
reads, the jury could not find the defendant 
guilty at all, unless he had been formerly 
convicted, and had served a term in the peni­
tentiary. If they failed to find tha.t, as well 
as that he was guilty of the present crime, 
they would have to acquit him. They were 
properly instructed as to the punishment be­
cause if they found him guilty of the present 
crime and of the former offense, the only 
punishment they could inflict upon him was 
five years in the penitentiary. Section 3314 
and section 3702, R.S. 1919. Besides the rec­
ord of the former conviction was conclusive 
of that matter, and the fact was not denied. 
Defendant's counsel objected, when defend­
ant was asked on cross-examination about 
the former conviction, on the ground that 
the record was the best evidence." 

In all of the above cases the allegations of 
the information, with reference to the former 
conviction and discharge from the sentence 
imposed, were embodied in the instruction 
submitting the case to the jury. We have 
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been unable to find any where it was not so 
submitted. 

In 16 C. J., page 1348, §3177, we find the 
following statement of the general rule: 
"Where defendant confesses the prior convic­
tion alleged in the indictment, in accordance 
with a statute conferring such right, it is not 
necessary for the jury to pass upon the ques­
tion of previous conviction in order to au­
thorize a sentence for the enhanced penalty. 
However, in the absence of such statute, or 
of other statutory provisions regulating the 
procedure in such case, the jury must find 
specially as to the fact of prior conviction 
even though confessed by defendant." 

Missouri has no statute regulating the 
procedure in such cases. The question of a 
former conviction must, therefore, be sub­
mitted to a jury. In the case of State v. Bresse, 
supra, the defendant offered to admit to the 
court his previous conviction and discharge 
from the sentence imposed. He requested the 
court, however, to require the state's attorney 
to refrain from reading that part of the infor­
mation and from informing the jury of the 
former conviction. Defendant also offered 
that in case the jury should convict him of 
the charge for which he was on trial the max­
imum penalty should be assessed against him. 
This court in answer to that proposition said: 

"Defendant was on trial for a felony, that 
of participating in the theft of a motor car. 
It is true that section 3702 of itself creates 
no offense, but, if its essential elements are 
present and proved, it does prescribe a 
greater punishment upon the jury finding 
defendant guilty of the offense on trial. 

"The finding of facts, under our procedure, 
is the function of the jury, and this includes 
the ultimate finding of guilt, and primarily 
the assessment of the punishment. In a fel­
ony case, a defendant cannot consent to a 
trial before the court without the interven­
tion of a jury. State v. Talken, 316 Mo. 596, 
292 S. W. 32. In effect, the court's assent to 
defendant's offer would have been tanta­
mount to a trial in part before the court and 
an usurpation of the function of the jury. 
It would have resulted in the cause bein g 
tried partly by the court and partly by the 
jury. Notwithstanding defendant's tentative 
admission, it was the function of the jury to 
pass upon defendant's previous conviction, 
and the court's consent to the offer would 
have usurped that function. To sustain a 
conviction under section 3702, supra, it was 
necessary for the state to plead and prove the 
essential elements of said section, and it was 
necessary for the jury to find them." 

Instruction No. 1, in the case before us, 
made no reference whatever to the previous 
conviction. The instruction made it manda­
tory on the jury to assess the maximum pen­
alty for gra-nd larceny without requiring the 
jury to find that defendant had been previ­
ously convicted. If a defendant is not to be 
permitted to admit his previous conviction 
before the court and to offer, in case of con­
viction of the crime charged, to take the 
maximum penalty therefor, without having 
the fact of the previous conviction disclosed 
before a jury, then certainly the state ought 
not to have the right to submit the case to 
the jury, without requiring the jury to find 
that defendant had been previously con­
victed, before infiicting the maximum penalty 
for the offense for which defendant is on trial. 
Why should the fact of a former conviction 
be made known to a jury if it can be taken 
into consideration by the court in its instruc­
tions on the punishment to be assessed with­
out making any reference thereto, or requir­
ing a finding thereon? It would serve no 
purpose other than to prejudice the jury 
against defendant. 

[2] Instruction No. 2, given by the court, 
correctly instructed the jury not to consider 
the former conviction as any evidence Of de­
fendant's guilt. Instruction No. 2 further 
told the jury that it could consider the for­
mer conviction as bearing upon the question 

of the amount of punishment to be assessed. 
This was a useless admonition, since, under 
instruction No. 1, the jury was authorized to 
assess only the maximum punishment with­
out any reference to the prior conviction. Ad­
monishing the jury not to consider the for­
mer conviction in determining the guilt of 
the defendant of the charge for which he was 
on trial did not cure the defect in instruc­
tion No.1. The jury should be reqUired to find 
the essential facts as set forth in section 4461, 
supra, before being authorized to assess only 
the maximum punishment for the offense of 
which the jury finds the defendant guilty. 

[ 3] The record discloses that when the 
jury read its verdict the foreman addressed 
the court as follows: "We all feel under the 
law we couldn't make any other sentence ex­
cept what you instruct ; and, we thought it 
was a little stiff; and we didn't think we had 
any right to change the terms, and thought 
we would leave that to you and thought per­
haps you could." 

The court thereupon informed the jury 
that, under the law, defendant could only be 
assessed the maximum penalty for grand 
larceny because it was his second offense. A 
number of jurors, in answer to questions by 
the attorney for the defendant, said that had 
they known the court was powerless to re­
duce the punishment they would not have 
returned a verdict of guilty. Defendant con­
tends that at this point the court erred in 
not sending the jurors to- their juryroom 
with further instructions that they might 
assess a lesser punishment. S1nce the case 
must be reversed and remanded, we will 
forego a discussion of this assignment of 
error. However, it demonstrates that in prac­
tice it sometimes happens that a guilty man 
escapes punishment because under the in­
structions of the court the jury are limited 
to inflict a penalty which in their judgment 
is too severe. Section 4461, the habitual 
criminal act, if properly applied, is a most 
effective weapon whereby a prosecutor may 
rid his community of professional criminals. 
In State v. English we held that the trial 
court was authorized to submit to the jury 
the sole question of conviction or acquitting 
a defendant under section 4461. This, be­
cause the instruction required the jury to 
either acquit the defendant or to find as a 
fact that defendanrt had been previously 
convicted, and to further find him to be 
guilty of the crime for which he was on trial 
and then to assess the maximum penalty. 
However, we think the betJter practice to be 
followed in prosecutions under section 4461 
is that prescribed in State v. McBroom, 
supra, where it is advised as follows: "In 
our judgment, the instructions should pre­
sent to the jury, in the alternative, the is­
sue of former conviction, so that the jury 
could find for OT against the defendant on 
that issue, 3.8 distinct from the question of 
guilt or innocence of the crime charged, and 
the verdict should be so framed as to show 
that the jury passed upon each proposition." 

Because of the error in instruction No. 1, 
the case must be reversed and remanded for 
a new trial. 

[4-6] Error is assigned because the trial 
court refused to reprimand counsel for the 
state and to discharge the jury for an im­
proper question asked by the prosecutor. The 
matter can be best presented by quoting 
from the record the cross-examination relied 
on for error. 

" 'Q. How many times have you been con­
victed of a crime of any kind? A. I never 
was convicted; I always plead guilty when 
they got me for anything. 

" 'Q. You tried to plead guilty in this? 
"'By Mr. Ingenthron: We object to that. 
"'By the Court: Objection sustained. 
"'By Mr. Ingenthron: We ask that the 

Prosecuting Attorney be reprimanded and 
the jury discharged. 

" 'By the Court: It will be refused.' 
"To which action of the court in refusing 

to reprimand the Prosecuting Attorney and 
discharge the jury in said cause, the defend­
ant, by his counsel, duly objected and ex­
cepted at the time. 

"'By Mr. Blunk: That remark was thrown 
in by the Prosecuting Attorney for the pur­
pose of poisoning the minds of the jury.' " 

The question, "You tried to plead guilty 
in this?" was highly improper. It will be 
noted that no reason was advanced for the 
objection. However, the answer to the ques­
tion could not have been relevant to any 
issue in the trial. Its incompetency was so 
apparent that a general objection wa.s good. 
State v. Baldwin, 317 Mo. 759, 297 S. W. 10. 
The trial court evidently so thought, as the 
objection was promptly sustained. It is re­
versible error to admit in evidence the offer 
of a defendant to plead guilty. State v. Abel, 
320 Mo. 445 , 8 S.W.(2d) 55, and cases there 
cited. The trial court should have repri­
manded the prosecuting attorney and ad­
monished the jury to disregard the improper 
question. Since the case must be remanded 
for a new trial, we will refrain from deciding 
whether or not the error justified a retrial. 

[7] It is charged that the court erred in 
permitting witness Lyman Cardwell to testify 
for the state against appellant, when said 
witness "was a co-defendant charged with 
the commission of the same crime, his ca.se 
not disposed of either by plea, trial or dis­
missal." This assignment is without merit. 
Lyman Cardwell was not jointly charged 
with appellant, but was charged in a separate 
information. Nor was objection made to his 
testifying. State v. Black, 143 Mo. 166, 44 S. 
W. 340. Section 3691, R. S. Mo. 1929 (Mo. 
St. Ann. § 3691), applies only to persons 
jointly indicted or prosecuted. State v. 
Braden (Mo. Sup.) 295 S. W. 784, syl. 2; State 
v. Lackm.ann (Mo. Sup.) 12 S.W.(2d) 424. 

Other assignments have been examined 
and found to be without merit. The record 
proper discloses no reversible error. The judg­
ment of the trial court is reversed and the 
cause remanded for a new trial. 

Cooley and Fitzsimmons, CC., concur. 
Per Curiam. 
The foregoing opinion by WESTHUES, C., 

is adopted as the opinion of the court. All 
concur. 

Mr. ERVIN. I wish to read certain ex­
tracts from an opinion of one of the 
greatest judges this Nation has ever 
known, Chief Judge Benjamin N. Car­
dozo, speaking for the Court of Appeals 
of New York in the case of People against 
Reese, which is reported in 258 N.Y. 39, 
179 N.E. 305. 

Headnote 5 summarizes the holding of 
the court very accurately, as follows: 

Identity of defendanrt as person previously 
convicted must be established beyond reason­
able doubt on accusation of prior convictions. 

I call the attention of the Senate to 
this extract from the opinion on page 
307. Justice Cardo~ said: 

Other objections to the judgment are made 
by the defendant, and should be considered 
a.t this time, for they are certain to recur. 

[ 5] 2. The defendant assigns as error a 
ruling of the trial court that the case for 
the people did not require proof beyond a 
reasonable doubt, but would be suffi.ciently 
made out by a preponderance of evidence, 
and also a ruling that in determining the 
defendant's identity the jury might properly 
consider 'the defendant's failure to take the 
stand as a circumstance against him. 

Justice Cardozo sustained the defend­
ant's position on both of these points. 
Reading now from page 308, he says: 

To justify a verdict that the defendant 
charged in the information is the person 
previously convicted, the jury should be sat-
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isfied of his identity beyond a reasonable 
doubt. 

It is a far cry from that holding to 
the provisions of this proposed statute, 
that not only is the prosecution not re­
quired to show the defendant to be a 
habitual offender, by evidence beyond 
a reasonable doubt but the defendant is 
required to show that he is not such a 
person by the greater weight of the 
evidence. 

Justice Cardozo pointed out further 
about these habitual criminal statutes: 

Unquestionably this inquiry is a criminal 
case, and not a civil one. Unquestionably it 
was so conceived by the lawmakers, for by 
the terms of the sta.tute it is made the duty 
of the district attorney to file an informa­
tion "accusing" the defendant of the pre­
vious convictions, The section from begin­
ning to end speaks the language of the crim­
inal law. Not only is the proceeding punitive 
in form, it is punitive also in effect. The 
answer ma.de to the "accusation" by the 
verdict of the jury may mean that the de­
fendant will be a free man after a brief 
term of confinement, or may mean, on the 
other hand, that he will be a prisoner for 
life. If the previous convictions had been 
charged in an indictment, there is no doubt 
that they must have been proved beyond a 
reasonable doubt, for they would then have 
been elements affecting the grade of the 
offense. 

Mr. President, I ask unanimous con­
sent that the opinion in People against 
Reese, written by that great jurist, Chief 
Judge Benjamin Cardozo, be printed in 
full at this point in the body of the 
RECORD. , 

There being no objection, the opinion 
was ordered to be printed in the RECORD, 
as follows: 
[Court of Appeals of New York, Jan. 5, 1932] 

PEOPLE V. REESE 

1. CRIMINAL LAW-1202 (3) 

Statute making certificate of custodian of 
fingerprint records presumptive evidence of 
prior conviction held inapplicable to certif­
icate by custodian in another state (Code 
Cr. Proc. § 482-b, as added by Laws 1927, c. 
356). 

Code Cr. Proc. § 482-b, as added by Laws 
1927, c. 356, should be held inapplicable, 
to custodians of fingerprints in other states, 
since foreign custodian of fingerprint records, 
though he knows about prints of convicts in 
prison in his state, is unable to identify fin­
gerprint records taken in the state, purport­
ing to be those of defendant, which are put in 
to be those of defendant, which are put in 
custodian's hands for comparison. 

2. CRIMINAL LAW-1202 (3) 

Certificate of purported cuSitodian of fin­
gerprint records in another state held incom­
petent, both for comparison with local rec­
ords and for identifying foreign records, 
where certificate was not authenticated, nor 
official character shown, nor genuineness of 
signature attested (Code Cr. Proc. § 482-b, 
as added by Laws 1927, c. 356). 

There was nothing in the records to show 
whether any such office as that of custodian 
of fingerprints existed in Oregon where the 
certificate was given, and there was nothing 
to show whether the person whose name was 
affixed to the certificate was incumbent of 
such office, or to show that his signature was 
genuine. 

3. CRIMINAL LAW-304(17) 

Boundaries of judicial notice as to officer's 
authority are narrower when officer who cer­
tifies instrument acts under laws of another 
state. 

4. CRIMINAL LAW--403 

Implication of authority of custodian of 
records to certify copy is dependent on show­
ing that person is custodian. 

5. CRIMINAL LAW-1202 (3) 

Identify of defendant as person previouslg 
convicted must be established beyond rea­
sonable doubt on accusation of prior convic­
tions (Penal Law, § 1943, Code Cr. Proc. 
§ 389). 

6. CRIMINAL LAW-1202 (3) 

On trial of informa-tion charging prior con­
victions, no a-dverse presumption arises from 
defendant's failure to testify, and instruction 
authorizing jury's consideration of such cir­
cumstance was erroneous (Penal Law,§ 1943; 
Code Cr. Proc. §§ 2, 393). 

7. JURY-135 

Provisions regulating peremptory chal­
lenges must be viewed on background fur­
nished by history of criminal law. 

8. JURY-135 

Defendant charged with prior convictions 
held not entitled to peremptory challenges, 
since proceeding was merely oollateral or 
supplementary (Pen. Law, § 1943; Code Cr. 
Proc. §§ 2, 359, 370, 373). 

Appeal from Supreme Court, Appellrute 
Division, First Department. 

Howard B. Reese was convicted of at­
tempted forgery in the third degree, and 
sentenced to life imprisonment as a fourth 
offender. From the judgment of the Appellate 
Division (232 App. Div. 624, 250 N. Y. S. 392) 
affirming the conviction, defendant appeals 
by permission. 

Judgment of the Appellate Division and 
of Oourt of General Sessions reversed, and 
new trial ordered. 

Caesar B. F. Barra and Ralph J. Barra, 
both of New York City, for appellant. 

Thomas C. T. Crain, Dist. Atty., of New 
York City (Felix C. Benvenga and A. A. De 
Vito, both of New York City, of counsel), for 
the People. 

Upon a plea of guilty, the defendant was 
convicted in the Court of General Sessions, 
county of New York, of attempted forgery in 
the third degree. Thereafter, before sentence 
was imposed, the district attorney filed an 
information, in accordance with Penal Law 
(Consol. Laws, c. 40) § 1943, accusing him of 
having been convicted of three crimes which 
would have been felonies if committed in 
New York. He was accused of having been 
convicted of forgery under the name of 
E. F. Lathrop in Spokane county, Wash., of 
having been convicted of the crime of false 
pretenses under the name of E. E. Lewiston 
in Larimer county, Colo., and of having been 
convicted of forgery under the name of Earl 
Freeman Lathrop in Multnomah county, 
Oregon. 

Arraigned in response to this information, 
and cautioned as to his rights, the defend­
ant stood mute. A jury, which was thereupon 
impaneled to determine his identity, found 
him to be the same person previously con­
victed. He was sentenced as a fourth offender 
to imprisonment for life. 

1. The defendant makes the claim that the 
evidence offered by the people to establish 
his identity is insufficient and incompetent. 

The form of proof was the same as to each 
of the three felonies. The conviction of for­
gery in Oregon will illustrate them all. A 
police officer who had taken the defendant's 
fingerprints after his conviction in the Court 
of General Sessions in this state, produced 
the prints then made. There was then pro­
duced an exemplified copy of an indictment 
of Earl Freeman Lathrop for forgery, and of 
the conviction and sentence thereunder in a 
court of competent jurisdiction in Multno­
mah county, Or., with the warrant of com­
mitment. Next there was received a certifi­
cate signed, or purporting to be signed, by 
the custodian of fingerprint records in the 
Oregon state penitentiary, certifying that the 

records in his custody show "a previous con­
viction of a person whose fingerprints are 
identical with those hereto attached," add­
ing a description of the crime and the sen­
tence. Two sets of fingerprints were attached: 
one a set of fingerprints displayed upon a 
sheet of paper with the printed heading of 
the bureau of criminal identification of the 
city of New York; the other a set of prints 
purporting to have been made at the state 
penitentiary in Oregon. On the production 
of this certificate, a member of the police 
force of the city of New York, who qualified 
as an expert, testified that the defendant's 
fingerprints taken in this state and the fin­
gerprints attached to the certificate from 
Oregon were those of the same person. 

Code Criminal Procedure, § 482-b, enacted 
in 1927 (Laws 1927, c. 356), provides as fol­
lows: "The report of a person charged with 
the custody of finger print records of persons 
~onvicted of crime, who shall certify in writ­
mg that the records in his custody show 
certain previous convictions of persons whose 
finger prints, are identical with those of a 
defendant shall be presumptive evidence of 
the fact of such previous convictions of such 
defendant." 

( 1) The defendant argues, and we think 
correctly, that this statute does not apply to 
a certificate by a custodian of fingerprints 
in a state other than our own. No doubt a 
foreign custodian, annexing fingerprints to 
his certificate, would be competent to certify 
without the aid of any statute that they were 
prints or copies of prints kept upon his files 
in conformity with law, and to state, after 
comparison with the warrant of commit­
ment, the name of the prisoner whose prints 
were so recorded. 3 Wigmore on Evidence, 
§ 1677, p. 552. There would be a presumption 
in such circumstances that the prisoner 
fingerprinted was the prisoner committed; 
the presumption being merely an instance of 
the ~ore general presumption of official reg­
ulanty. 3 Wigmore on Evidence, § 1635, p. 
401; § 1636, pp. 402, 403; Chesapeake & Dela­
ware Canal Co. v. United States [C. C. A.] 240 
F. 903, 907; Gaines v. Relf, 12 How. 472, 570, 
13 L. Ed. 1071; Evanston v. Gunn, 99 U.S. 660, 
25 L. Ed. 306; Commonwealth v. Slavski, 245 
Mass. 405, 415, 140 N. E. 465, 29 A. L. R. 281, 
and cases there cited. People v. Bromwich, 
200 N.Y. 385,93 N. E. 933, is not a decision to 
the contrary. It rests upon the ground that 
the so-called rule of confrontation forbids 
the introduction of a certificate by a foreign 
officer that a record does not exist, a certifi­
cate wholly negative. Cf. 3 Wigmore on Evi­
dence, § 1678, p. 560. The decision goes to an 
extreme limit of strictness, but it does not 
touch the admissibility of a certificate, af­
firmative in tenor, annexing copies of the rec­
ords and attesting their correctness. The rule 
of confrontation which in this state is purely 
statutory (Civil Rights Law [Consol. Laws, c. 
6]. § 12; Code Cr. Proc. § 8) has never been 
deemed to require the exclusion of certifi­
cates or records ma.de by a public officer In 
the course of his official duty. 3 Wigmore on 
Evidence, § 1398, p. 109; Commonwealth v. 
Slavski, 245 Mass. 405, 414, 415, 417, 140 N. E. 
465, 29 A. L. R. 281; Helke v. United States 
(C. C. A.) 192 F. 83. If the certificate under 
the Code were merely one attesting the iden­
tity of records in the custody of the certify­
ing officer, there would be little difficulty in 
applying the Code provisions to officers in 
other states. Upon proof that a person bear­
ing the same name ( 5 Wigmore on Evidence, 
§ 2529, p. 531; R. v. Levy, 8 Cox Cr. 73; Bayha 
v. Mumford, 58 Kan. 445, 49 P. 601; Ayers v. 
Ratshesky, 213 Mass. 589, 101 N. E. 78) had 
been convicted by a court of competent juris­
diction, a certificate, so framed, would be ad­
missible in evidence, if properly authenti­
cated. Identity of name is not always sUffi­
cient in a criminal prosecution to show iden­
tity of person (Ayers v. Ratshesky, supra), 
but it may be accepted as sUfficient if for­
tified by circumstances, as, for example, by 
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reasonable coincidence of time between the 
conviction and the prints, and by the duty 
of the officer, presumably discharged, to ascer­
tain that the person fingerprinted 1s the one 
described in the commitment. The certifl­
cate being received, comparison of the prints 
annexed, with the prints of the defendant 
on file in this state could then be made in 
open court by a witness qualified to testify. 
People v. Roach, 215 N. Y. 592, 604, 109 N. E. 
618, Ann. Cas. 1917A, 410. 

The difficulty in this case has its origin 
chiefly in the fact that section 482-b of the 
Code of Criminal Procedure does not limit 
the custodian to a certificate as to the gen­
uineness of the prints and a statement from 
the warrant of commitment of the name of 
the prisoner whose prints have been recorded. 
He is to certify to much besides. He is to 
certify to his opinion that the prln ts which 
he attaches to his certificate are identical 
with those of the defendant, and the opinion 
1s to be taken as presumptively correct. 
Plainly a custodian of foreign records is in 
no position to make the comparison or to 
venture the opinion which the st atute has 
ln view. The data necessary to the formation 
of a judgment are not in his possession. I! 
the certificate sanctioned by the Code is con­
flned to fingerprints taken in this state, the 
statute becomes workable. The domestic 
custodian has upon the flies of his bureau 
the prints of defendants convicted in our 
courts, print s presumably taken in conform­
ity with law. Cf. Code Cr. Proc. §§ 940--949, 
as amended by Laws of 1928, c. 875. He is 
thus in a position to make the comparison 
permitted by the statute and to express an 
opinion, that the prints are the same. I! 
the defendant challenges the opinion, the 
maker of the certiflcate 1s here, and 
can be produced and cross-examined. 
None of these tests is available in the case 
of a custodian absent from the state. Such 
a custodian when he expresses an opinion 
that two sets of prints are those of the d e · 
fendant is making a comparison without 
knowledge of one of the two things which 
he is expected to compare. He knows some­
thing about the prints of a convict impris­
oned in his state. He knows nothing about 
any others except that a group of prints, 
bearing a heading which indicates that they 
have been transmitted to him by the police 
department of New York, but not otherwise 
authenticated, are in his hands for com­
parison. He does not know when or where 
or by whom they were made or whether they 
are genuine or fictitious. How is it possible 
for him to certify in the language of the 
statute "that the records in his custody show 
certain previous convictions of persons whose 
flngerprints are identical with those of a de­
fendant"? 

( 2-4] The argument may be made that so 
much of the foreign certificate as expresses 
a comparison between the foreign prints and 
others may be rejected as surplusage, and 
the certificate accepted as identifying the for­
eign ones only. In that view, the effective 
comparison would be the one made upon the 
witness stand. At this point, however, an­
other difficulty confronts us. The foreign 
certificate is not so authenticated as to the 
evidence of anything. All that is given us 1s 
a document signed by a person who descr!bes 
himself as the custodian of the fingerprint 
records of persons convicted of crime. Nei­
ther the official character of the signer nor 
the genuineness of his seal and signature ~wr 
the regularity of his certificate is vouched for 
or attested by any one. We take judicial 
notice of the authority, and at times even of 
the signatures, of public officers acting in 
this state in accordance with our laws. The 
boundaries of judicial notice are narrower 
when the officer who certifies is acting under 
the laws of another state or country. 3 
Wigmore on Evidence, § 1679, p. 563. We as­
sume that a custodian of a record has au­
thority, by impHcation of his office, to cer-

tlfy a copy. 3 Wigmore on Evidence, § 1677, 
p. 552; United States 1. Percheman, 7 Pet. 
51, 86, 8 L. Ed. 604. Whether there Is such 
a custodian is, however, the pivotal fact up­
on which implication is dependent. 3 Wig­
more on Evidence, § 1677, p. 553. There Is 
nothing in this record to inform us whether 
any such office as that of custodian of finger­
prints exists in the state where the certificate 
was given. There is nothing to inform 
us whether the person whose name is affixed 
to the certificate is the incumbent of such 
an office. There is nothing to inform us (if 
he 1s the incumbent) whether his signature is 
genuine. Authentification is not merely de­
fective. It is lacking altogether. 3 Wig­
more on Evidence, § 1679, pp. 561, 563; cf. 
U.S. Code, tit. 28; § 688 (28 USCA § 688). 
Civil Practice Act,§ 344. 

Other objections to the judgment are made 
by the defendant, and should be considered 
at this time, for they are certain to recur. 

( 5] 2. The defendant assigns as error a 
ruling of the trial court that the case for 
the people did not require proof beyond a 
reasonable doubt, but would be sufficiently 
made out by a preponderance of evidence, 
and also a ruling that in determining the 
defendant's identity the jury might properly 
consider rhe defendant's !allure to take the 
stand as a circumstance against him. 

The procedure upon an inquiry such as 
the one before us Is regulated by section 
1943 of the Penal Law as follows: "If at any 
time, either after sentence or conviction, it 
shall appear that a person convicted of a 
felony has previously been convicted of 
crimes as set forth either In section nineteen 
hundred and forty-one or nineteen hundred 
and forty-two, It shall be the duty of the 
district attorney of the county In which 
such conviction was had to file an informa­
tion accusing the said person of such previ­
ous convictions. Whereupon, the court in 
which such conviction was had shall cause 
the said person, whether confined in prison 
or otherwise, to be brought before it and 
shall inform him of the allegations contained 
in such information and of his right to be 
tried as to the truth thereof according to 
law, and shall require such offender to say 
whether he Is the same person as charged 
in such information or not. If he says he is 
not the same person or refuses to answer, 
or remains silent, his plea, or the fact of his 
silence, shall be entered of record and a 
jury shall be empanelled to inquire whether 
the offender is the same person mentioned 
in the several records as set forth 
In such information. If the jury finds that 
he is the same person or if he acknowledges 
or confesses in open court, after being cau­
tioned as to his rights, that he Js the same 
person, the court shall sentence him to the 
punishment prescribed in said sections nine­
teen hundred and forty-one and nineteen 
hundred and forty-two, as the case may be, 
and shall vacate the previous sentence, de­
ducting from the new sentence all time 
actually served on the sentence so vacated. 
Whenever it shall become known to any 
warden or prison, probation, parole, or po­
llee officer or other peace officer that any 
person charged with or convicted of a felony 
has been previously convicted within the 
meaning of said sections nineteen hundred 
and forty-one or nineteen hundred and 
forty-two, it shall become his duty forth­
with to report the facts to the district at­
torney of the county." 

To justify a verdict that the defendant 
charged in the information is the person 
previously convicted , the jury should be 
satisfied of his identity beyond a reasonable 
doubt. 

We are not required to hold that the per­
suasiveness of proof essential at such a time 
Is governed by section 389 of the Code of 
Criminal Procedures, whereby "a defendant 
In a criminal action is presumed to be in­
nocent, until the contrary be proved; and In 

case of reasonable doubt whether his guilt 1s 
satisfactorily shown, he is entitled to an ac­
quittal." That section is part of title 7 of 
part 4 of the Code o:f Criminal Procedure 
(section 388 et seq.), which has to do with 
the trial of indictments. An inquiry as to 
identity after guilt has been established 1s 
not the trial as an indictment. People v. 
Gowasky, 244 N.Y. 451, 155 N.E. 737, 58 A. 
L. R. 9. To say this is not equivalent, how­
ever, to solving the whole problem. The neces­
sity of proof beyond a reasonable doubt 1s 
not limited to cases wlthtn the letter of sec­
tion 389. If it were, there would be no such re­
quirement in prosecutions begun by an in­
formation, and triable, as many misdemea­
nors are triable, by a court without a Jury. 
The necessity for a higher degree of per­
suasiveness than a mere preponderance of 
evidence exists at common law in criminal 
cases generally ( 5 Wigmore on Evidence, 
§ 2497), and would supply the governing rule 
even though section 389 of the Code of Crimi­
nal Procedure had never been enacted. Un­
questionably this inquiry is a criminal case 
and not a civil one. Unquestionably it was 
so conceived of by the lawmakers, for by the 
terms of the statute it is made the duty of 
the district attorney to file an information 
"accusing" the defendant of the previous 
convictions. The section from beginning to 
end speaks the language of the eriminaiiaw. 
Not only is the proceeding punitive in form, 
it 1s punitive also in effect. The answer 
made to the "accusation" by the verdict o:f 
the Jury may mean that the defendant will 
be a free man after a brief term of confine­
ment, or may mean, on the other hand, that 
he will be a prisoner for life. If the previous 
convictions had been charged in an indict­
ment, there is no doubt that they must have 
been proved beyond a reasona-ble doubt, for 
they would then have been elements affectlng 
the grade of the offense. People v. Gowasky, 
supra; People v. Sickles, 156 N.Y. 541, 51 N. 
E. 288. We flnd no token of a purpose to 
abate the measures of the proof upon an in­
quiry as to the same elements after guilt has 
been adjudged. The genius ot our criminal 
law is violated when punishment is enhanced 
in the face of a reasonable doubt as to the 
facts leading to enhancement. If that genius 
is to be expelled, there should be a clear an­
nouncement of the purpose to drive it forth 
from the dwelling it has inhabited so long. 

There are conflicting decisions on the sub­
ject in the courts below. The Appellate Di­
vision for the first department has held in a 
case decided without opinion that a prepon­
derance of evidence suffices (People v. Rocco, 
229 App. Div. 847, 243 N. Y. S. 847); the Ap­
pellate Division for the Fourth Department 
in an opinion by Sears, P. J., has held the 
opposite (People v. Brennan, 229 App. Dlv. 
378, 242 N.Y. S. 692). 

[6] Error, we think, there also was in the 
instructions to the jury that upon the trial 
of an information under Penal Law, § 1943, 
the failure of the defendant to take the 
stand may be considered by the jury to be a 
circumstance against him. 

We have no thought in thus holding to 
intimate a belle! that a statute permitting 
adverse comment in such circumstances 
would impair the constitutional privilege 
against self-incrimination (cf. Hiscock, Crim­
inal Law and Procedure in New York, 26 
Columbia Law Rev. 259, 260). In our view 
of the case, no such question is before us. 
We deal with the question solely in the as­
pect of statutory construction, and, so view­
ing it, we are satisfied that the comment is 
forbidden. By the express terms CY! section 
1943 of the Penal Law, the defendant against 
whom the information 1s presented must be 
"cautioned as to his rights." This can only 
mean that he may speak or be silent as he 
prefers, and that stlence, if preferred, w111 
not tend to his prejudice. "The defendant in 
all cases may tes1ii!y as a witness in his own 
behalf, but his neglect or refusal to testify 
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does not create any presumption against 
him." Code Or. Proc. § 393. It is far too nar­
row a reading of this seotion to limit it by 
force of its position in title 7, part 4, of the 
Code, to a privilege arising upon the trial 
of an "indictment." Cf. Code Or. Proc. § 2. 
If that were its full meaning, a failure to 
take the stand might give rise to a presump­
tion against a defendant whenever an in­
formation was the basis of a charge against 
him. Even the privilege to testify, which is 
conferred by the same section, would be sub­
ject in that view to a like restriction. The 
common understanding of the bench and bar 
is a sufficient answer to an attempt so to 
circumscribe the field of these procedural 
reforms. Irrespective of its place in the di­
visions of the Code, section 393 applies, by 
its very terms, "in all cases," i.e., in all 
criminal cases, without reference to the man­
ner in which the prosecution was begun. We 
have seen that an inquiry to ascertain the 
previous convictions of one found guilty of 
a felony is to be treated as a criminal case. 
The whole structure of section 1943 of the 
Penal Law shows that this was its dominant 
quality in the thought of the framers of the 
statute. If so it is to be viewed, the incidents 
of a criminal case must be held to go along 
with it, including both the privilege to tes­
tify and the exemption from adverse pre­
sumption in the event of unwillingness to 
testify. If the Legislature desires to abrogate 
that exemption, it must speak with a clearer 
voice. 

[7, 8] 3. The defendant assigns as error a 
ruling of the trial court that there were to be 
no preemptory challenges, and that any chal­
lenges to be allowed must be made for cause. 

The provisions of the Criminal Code regu­
laJting peremptory challenges must be viewed 
upon the background furnished by the his­
tory of the criminal law. F·or centuries the 
privilege of such a challenge has been denied 
whenever the proceeding, though triable by 
a jury, has been collateral to the general is­
sue of the defendant's guilt or innocence. 
Rex v. Okey (1674) 1 Lev. 61; Johnson's Case 
{1728) Foster's Crown Law, 46; Rex v. Rad­
cliffe, 1 W. Bl. 3; Brooks v. Commonwealth, 
41 Va. (2 Rob.) 845; People v. Youngs, 1 
Caines, 37; Freeman v. People, 4 Denio, 9, 
47 Am. Dec. 216; People v. Schaller, 224 
App. Div. 3, 229 N. Y. S. 492. The present in­
quiry, though a criminal proceeding rather 
than a civil one, is collateral or supplemen­
tary within the meaning of the ancient 
rule. People v. Gowasky, supra. 

If the sections as to peremptory challenges 
are read with literal strictness, they do not 
touch this case. They have been placed in 
the part and title of the Code governing pro­
ceedings after indictment and before trial. 
Code Or. Proc. § 2, and part 4, tit. 6, c. 3, §§ 
359, 370, 373. This position might not be 
controlling if an intention to extend the 
privilege to other criminal proceedings were 
otherwise revealed. It is significant, if not 
wholly decisive, where such evidence is 
lacking. 

We are unable to discover in the statute an 
indication of a purpose to reverse the course 
of history, and clothe the defendant with a 
privilege so consistently denied. 

The court did not err in its limitation of 
the right of challenge. 

The judgment of the Appellate Division 
and that of the Court of General Sessions 
should be reversed and a new trial ordered. 

Pound, Crane, Lehman, Kellogg, O'Brien, 
and Hubbs, JJ., concur. 

Judgments reversed, etc. 

Mr. ERVIN. I call the attention of the 
Senate to a certain statement in the 
opinion of the court in the case of State 
against Durham, an Oregon case reported 
177 Or. 574. 

This was another case involving the 
question of whether the defendant was 
a haJbi-tual offender. To be guilty of 1being 

a habitual offender, as I have previously 
stated, the person must be guilty of the 
crime with which he presently stands 
charged, and second, he must have com­
mitted previous crimes in times past. 

Sometimes this proceeding is tried all 
at once, and sometimes the question of 
his guilt in the present trial is deter­
mined and then the question of whether 
he is a previous offender is tried 
separately. 

In this case, they were tried separate­
ly, and the court said this: 

Although the jury in this special pro­
ceeding is not determining the guilt or in­
nocence of the defendant on the main 
charge--

Because it was determining whether 
he was a previous offender-
it is never·theless well established that it 
is a criminal proceeding. 24 C.J.S., Criminal 
Law, § 1969, page 1168. As said in 25 Am. 
Jur. 278, Habitual Criminals, § 31: "The 
defendan·t has the same rights to a speedy 
trial, to time for preparation, to asastance 
of counsel, to compulsory process for wit­
nesses, to be confronted with the witnesses 
against him, to require proof beyond a 
reasonable doubt, and to all other rights 
enjoyed by a defendant on trial for a crimi­
nal offense." 

I ask unanimous consent that the de­
cision of the Oregon court in State 
against Durham be printed in the RECORD 
at this point. 

There being no objection, the decision 
was ordered to be printed in the RECORD, 
as follows: 

[Supreme Court of Oregon, Dec. 12, 1945) 
STATE V. DURHAM 

1. CRIMINAL LAW-1202 (6) 

Trial court was not required to sentence 
defendant on main charge before proceeding 
with habitual criminal charge. O.C.L.A. §§ 26-
2803, 26-2804. 

2. CRIMINAL LAW-1202 (7) 

Failure to sentence defendant upon main 
charge before proceeding with habitual crim­
inal charge did not deprive defendant of 
right to appeal, but, when trial court dis­
posed of habitual criminal proceeding and 
entered final judgment of conviction, de­
fendant had right to appeal therefrom and 
could review entire proceedings commencing 
with the original prosecution. O.C.L.A. § § 26-
2803. 26-2804. 

3. JURY-135 

At common law, peremptory challenges in 
selection of jury in criminal cases were con­
fined to main issue and did not extend to 
tnal of collateral issues. 

4. JURY-135 

Defendant charged with prior convictions 
should have been given right to exercise 
peremptory challenges in selection of jury 
in habitual criminal proceedings, though pro­
ceeding was merely collateral to main issue, 
smce proceeding was a "criminal case" within 
the common-law rule permitting peremptory 
challenges. O.C.L.A. §§ 26-919, 26-2803, 26-
28M. 

See Words and Phrases, Permanent Edition, 
for all other definitions of "Criminal Case". 

5. CRIMINAL LAW-163 

The plea of former jeopardy has no appli­
cation to an habitual criminal proceeding, 
since being an habitual criminal is not an 
offense but merely a status. O.C.L.A. §§ 26-
2803, 26-2804. 

6. CRIMINAL LAW-1202 (1) 

Final judgments convicting defendant of 
having a pistal in his possession after having 

been convicted of a felony and of receiving 
stolen property could be relied upon by state 
in proceeding to establish charge that de­
fendant was an habitual criminal, notwith­
standing that trial court, subsequent to im­
position of concurrent sentences and during 
absence of defendant while he was in prison, 
purported to change judgments relative 
thereto so as to make sentences run consecu­
tively. O.C.L.A. § 25-112; Laws 1941, c. 330; 
O.C. L.A.§§ 26-2803,26-2804. 

Appeal from Circuit Court, Union County; 
R. J. Green, Judge. 

George Washington Durham was convicted 
of having a pistol in his possession after hav­
ing been previously convicted of a felony and 
sentenced to life imprisonment as an habit­
ual criminal, and he appeals. 

Reversed and remanded. 
Boon Cason, of Portland (Irvin Goodman 

and Leo Levenson, both of Portland, on the 
brief), for a.ppellant. 

Colon R. Eberhard, Dist. Atty., pro tern., 
of La Grnnde, for respondent. 

Before Belt, C. J., and Rossman, Bailey, 
Lusk and Hay, JJ. 

Belt, Chief Justice. 
On February 24, 1945, the defendant, George 

Washington Durham, was convicted in Union 
County of the crime of having a pistol in his 
possession after having been previously con­
victed of a felony. The possession of a pistol 
under such circumstances is punishable as a 
felony under § 25-112, O.CL.A., as amended 
by Chapter 330, Laws of Oregon for 1941. 
After verdict was returned and before sen­
tence was imposed on such charge, the Dis­
trict Attorney filed an information on March 
22, 1945, charging the defendant with being 
an habitual criminal in that previous to his 
last conviction he had been convicted of four 
felonies, to wit: ( 1) On December 10, 1928, 
in the State of Kansas, the defendant was 
convicted upon an indictment containing 
three counts (a) burglary in the second de­
gree; (b) larceny committed at the time and 
upon the occasion of a burglary; (c) larceny 
of an automobile. (2) On June 12, 1934, in 
Multnomah County, Oregon, the crime of 
burglary not in a dwelling house. (3) On 
April 18, 1938, in Multnomah, County, Ore­
gon, the crime of having a pistol in his pos­
session after having been convicted of a 
felony. ( 4) On May 13, 1938, in Multnomah 
County, Oregon, the crime of receiving stolen 
property. Defendant, upon being duly ar­
raigned upon such charge, stood mute and 
thereupon the court entered a plea of not 
guilty. A jury was empaneled and, after hear­
ing the evidence, the instructions of the 
court, and the argument of counsel, returned 
a verdict in the form of special findings, es­
tablishing the identity of the defendant and 
his previous convictions of felonies specified 
in the infon:nation. Based upon such verdict, 
the court imposed a sentence upon the de­
fendant that he be confined in the peniten­
tiary for the term of his natural life. From 
this judgment of convictions the defendant 
has appeaJ.ed. 

[ 1] It is assigned as error that the court re­
fused to sentence the defendant on the 
main charge, namely, of having a pistol in 
his possession, before proceeding with the 
habitual criminal charge. We do not agree 
with this contention. It would have been 
premature and in violation of the purpose 
and spirit of the Habitual Criminal Act to 
have imposed sentence on the main charge 
before determining whether the defendant 
was a fourth offender as charged in the in­
formation. Indeed, the court had no author­
ity to impose sentence on the main charge 
after this information had been filed and 
while it was pending. Had the court done 
so, such sentence oould have been vacated 
in the event the defendant was found to 
have been an habitual criminal. Ex parte 
Towne, 14 Wash. 2d 633, 129 P. 2d 230, State 
ex rei. Edelstin v. Huneke, 138 Wash. 495, 
244 P. 721. 
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The Habitual Criminal Act, so far as mate­

rial herein, provides: 
§ 26-2803, O.C.L.A. "A person who, after 

having been three times convicted within 
this state of felonies or attempts to commit 
felonies, or, under the law of any other state, 
government or country, of crimes which, if 
committed within this state would be fe­
lonious, comm1ts a felony within this state, 
shall be sentenced, upon conviction of such 
fourth, or subsequent, offense, to imprison­
ment in a state prison for the term of his 
natural life." 

§ 26-2804, O.C.L.A. If at any time, either 
after sentence or conviction, it shall appear 
that a person convicted of a felony has pre­
viously been convicted of crimes as set forth 
in this act it shall be the duty of the dis­
trict atto~ey of the county in which said 
conviction was had to file a n information, ac­
cusing the said person of such previous con­
victions. Whereupon, the court in which such 
conviction was had shall cause the said 
person, whether confined in prison or other­
wise, to be brought before it and shall in­
form him of the allegations contained in 
such information and of his right to be tried 
as to the truth thereof according to law, 
and shall require such offender to say 
whether he is the same person as charged in 
such information or not. If he says he is 
not the same person or refuses to answer, or 
remains silent, his plea, or the fact of his 
silence, shall be entered of record and a 
jury shall be empaneled to inquire whether 
the offender is the same person mentioned 
in the several records as set forth in such 
information. If the jury finds that he is 
the same person or if he acknowledges or 
confesses in open court, after being duly 
cautioned as to his right, that he is the 
same person, the court shall sentence him 
to the punishment hereinbefore provided, 
and shall vacate the previous sentence, de­
ducting from the new sentence all time ac­
tually served on the sentence so vacated. 

"Whenever it shall become known to any 
warden or prison, probation, parole or police 
officer or other peace officer that any person 
charged with or convicted of a felony has 
been previously convicted within the mean­
ing of said sections hereinbefore set forth, 
it shall become his duty forthwith to report 
the facts to the district attorney of the 
county from which he was sentenced." 

If the defendant was found not to have 
been previously convicted of the four fel­
onies as charged, then no life imprisonment 
sentence could be imposed. The act provides 
for a separate and supplementary proceed­
ing in order to enable the court to determine 
the kind and character of man upon whom 
sentence is to be imposed. It is a continuation 
of the original prosecution. If he is a second 
or subsequent offender then he must suffer 
an enhanced penalty. If it is shown that the 
defendant has been convicted of four fel­
onies including that of the main charge, 
then 'it is deemed under the act that he is 
hopeless, so far as reformation is concerned, 
and must for the protection of society, be 
perpetualiy confined. No error was committed 
by the court in continuing the imposition of 
sentence during the pendency of the habit­
ual criminal charge. 

[2] It is argued that the failure to sen­
tence defendant upon the main charge de­
prived him of the right of appeal. In our 
opinion, when the court disposed of the ha­
bitual criminal proceeding and entered final 
judgment of conviction, the defendant had 
the right of appeal therefrom and could 
review the entire proceedings commencing 
with the original prosecution. The separate 
and supplementary proceeding does not in­
volve a new and independent charge of the 
commission of a crime. It is a proceeding 
merely to determine the penalty to be im­
posed in the main charge. As said in State ex 
rei. Edelstin v. Huneke, supra [ 138 Wash. 
495, 244 p. 722], "It is no crime to be one 'who 

has been previously convicted' no matter how 
many times." 

[3, 4] The serious question is whether the 
court erred in denying defendant the right 
to exercise any preemptory challenge in the 
selection of the jury in this special proceed­
ing. The court allowed defendant the right 
to challenge any juror for cause, but defi­
nitely held that he was not entitled to any 
peremptory challenge. 

People v. Reese, 258 N.Y. 89, 179 N.E. 305, 
309, 79 A.L.R. 1329, supports the trial court. 
It was there held that the issue in such pro­
ceeding was collateral to the defendant's 
guilt or innocence, and, by reason thereof, 
no right of peremptory challenge e·xisted. 
The New York court nevertheless held-and 
we think properly so-that such "inquiry to 
ascertain the previous convictions of one 
found guilty of a felony is to be treated as 
a criminal case." Indeed, the court said: "Un­
questionably this inquiry is a criminal case, 
and not a civil one" and that "if so it is to 
be viewed, the incidents of a criminal case 
must be held to go along with it." We agree. 
The court further said: "To justify a verdict 
that a defendant charged in the informa­
tion is the person previously convicted, the 
jury should be satisfied of his identity be­
yond a reasonable doubt." We agree. With 
all deference to the New York court, it is 
diffi.cult to reconcile its conclusion, relative 
to peremptory challenges, with the view of 
the court that such proceeding is a clim.1nal 
case and that it has all the incidents of such. 

We are not unmindful of the fact that at 
common law peremptory challenges in crim­
inal cases were confined to the main issue 
and did not extend to the trial of collateral 
issues. Wharton's Crim.Proc. (Vol. III) §§ 
1548-1551, Chitty's Crim.Law 535, 35 C.J. 407, 
Bishop's New Crim.Proc. § 942. It is clear 
that the question of whether defendant 1s 
an habitual criminal is collateral to the 
main issue of his guilt or innocence of the 
principal charge, but we think it is not col­
lateral to the question a.i to the kind of 
judgment of ccnviction to be entered against 
him. The direct and vital issue involved in 
this separate proceeding-its being a con­
tinuation of the original prosecution-was 
whether the defendant was to serve a term 
in the penitentiary for the rest of his natural 
life or whether the sentence would be for a 
much shorter term. No final judgment of 
conviction could be entered until sentence 
had been imposed. When the jury found that 
the defendant was one and the same person 
as named in the records of previous con­
victions, it, 1n effect, fixed tJ;le penalty for 
the last offense. It only remamed, then, for 
the court to enter the final judgment of 
conviction. 

Whatever may be the common-law rule 
relative to peremptory challenges, we think 
that when the legislature enacted § 26-2804, 
O.C.L.A., in 1927, giving the defendant an 
absolute right to a jury trial, it had in mind 
the kind of jury trial then in practice. It 
was not concerned with a jury trial under 
ancient common-law rules. We think there 
was no intention to impair the right to a 
jury trial 1n a proceeding involving such 
extreme penalties. Although the jury in this 
special proceeding is not determlning the 
guilt or innocence of the defendant on the 
main charge, it is nevertheless well estab­
lished that it is a criminal proceeding. 24 
C.J.S., Criminal Law, § 1969, page 1168. As 
said in 25 Am.Jur. 278, Habitual Criminals, 
§ 31: "The defendant has the same rights 
to a speedy trial, to time for preparation, to 
assistance of counsel, to compulsory process 
for witnesses, to be confronted with the wit­
nesses against him, to require proof beyond 
a reasonable doubt, and to all other rights 
enjoyed by a defendant on trial for a crim­
inal offense." True, in the same section it is 
said that peremptory challenges are not per­
mitted in habitual criminal proceedings, cit­
ing 1n support of the text, People v. Reese, 
supra. 

At the time of the enactment of § 26-
2804, O.C.L.A., relative to the right of a jury 
trial, a defendant charged with a crime 
punishable with death or life imprisonment 
was entitled to twelve peremptory challenges. 
§ 26-919, O.C.L.A. Since 1864, a defendant in 
a criminal action has always had the right of 
peremptory challenge. Is it not reasonable 
to assume that the legislature, in the en­
actment of the Habitual Criminal Act, had 
no intention of restricting such right where 
the penalty of life imprisonment was in­
volved? Oan it be that in a civil action to 
recover on a promissory note each party has 
three peremptory challenges, but in a pro­
ceeding involving life imprisonment none are 
allowed! We think it is far more in keeping 
with the proper administration of justice that 
there be no such impairment of the right 
of trial by jury, and that reversible error was 
committed in denying defendant the right of 
peremptory challenge. 

[5] Defendant assigns error because the 
court refused to dismiss the habitual crimi­
nal proceeding on the ground of former 
jeopardy. The defendant asserts that he was 
acquitted in Multnomah County, Oregon, on 
June 7, 1944, of the charge of being an 
habitual criminal and the previous convic­
tions then relied upon by the State are the 
same as those in the instant proceeding, with 
the exception of the last conviction had in 
Union County. Plea of former jeopardy has 
no application to this kind of a proceeding. 
It is not an offense to be an habitual crimi­
nal; it is merely a status. Furthermore, there 
is no showing of any adjudication that the 
defendant was not the se.me person as named 
in the previous convictions relied upon by 
the State in this special proceeding. 

(6] The fourth and last assignment of er­
ror is based upon the admission in evidence 
of certi1led copies of records of convictions 
in Multr10mah County, Oregon. It is asserted 
that these judgments of conviction had been 
set aside by a subsequent judgment of the 
court. It appears that the defendant was 
convicted in Multnomah County in April, 
1938, of the crime of having a pistol in pos­
session after having been convicted of a 
felony and was sentenced to serve a term 
in the penitentiary without limitation at' 
time not to exceed five years. In May of the 
same year, he was convicted in Multnomah 
County of the crime of receiving stolen 
property and was sentenced to serve a simi­
lar period of time in the penitentiary. These 
sentences were to run concurrently. It is 
claimed that the court, subsequent to the 
imposition of these sentences and during 
the absence of the defendant while he was 
imprisoned in the penitentiary, changed the 
judgment relative thereto so as to make the 
sentences run consecutively. Defendant as­
serts that this alteration of the judgments 
during his absence was a null and void pro­
ceeding. Assuming such to be true, it does 
not follow that the sentences as originally 
imposed are null and void. Suffice it to say 
that the final judgments of conviction may 
be relied upon by the State in this proceed­
ing to establish the charge that the defend­
ant was an habitual criminal. 

Based solely on the refusal of the court to 
allow the defendant the right to peremptory 
challenge, the judgment of conviction is 
reversed and the cause remanded for a new 
trial. 

Mr. ERVIN. These cases establish be­
yond the peradventure of a doubt that 
when a defendant is charged in any pro­
ceeding with being a habitual criminal 
or a second or subsequent offender for 
the purpose of imposing upon him en­
hanced judgment, he is entitled to all of 
the rights belonging to a defendant in 
any criminal trial. 

· So I say that under the fifth amend­
ment, a person cannot be charged with 
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an infamous crime, punishable by more 
than 1 year's imprisonment, unless he 
is first indicted by a grand jury. And 
when he is indicted by a grand jury, the 
burden falls upon the prosecution to 
prove his guilt, and not upon him to 
prove that he is not guilty of the previ­
ous offenses. 

I also say that when a person is 
charged, under these constitutional pro­
visions, he cannot be required to in­
criminate himself. I assert that unless 
his guilt is proved beyond a reasonable 
doubt, by evidence independent of his 
coerced testimony, he is entitled to an 
acquittal. 

Despite this, one section of the D.C. 
Crime bill-section 23-111-undertakes 
to rob some persons charged with being 
habitual criminals of their right to be in­
dicted by a grand jury before being 
placed on trial. Moreover, the same sec­
tion undertakes to rob all of them of their 
constitutional right to be tried before a 
petit jury. In addition, it undertakes to 
make them incriminate themselves in vi­
olation of the fifth amendment, and to 
place upon them the burden of disprov­
ing their guilt. 

I wish to invite attention to one other 
case in this connection, the case of State 
against Furth, a Washington decision, 
reported in 195 Pacific 2d 925. In the in­
terest of time, I will merely read certain 
headnotes. Headnote 3: 

3. CRIMINAL LAW-1202 (2) 

The state which charged accused, con­
victed of petit larceny, with being an habit­
ual criminal was required to prove the fact 
that the prior convictions had been rendered 
and that the accused was the person previ­
ously convicted, the question of identity of 
accused being one of fact: Rem. Rev. Stat. 
§ 2286. 

Headnote 6: 
6. CRIMINAL LAW-737(1) 

It is the function of the jury and not the 
court to settle disputed issues of fact and 
the court cannot intrench upon the prov­
ince of the jury upon such issues. Const. art. 
1, § 21. 

Headnote 7: 
7. CRIMINAL LAW-1202(4) 

Where the state charged accused, con­
victed of petit larceny, with being an habit­
ual criminal, the question of whether there 
were prior convictions and whether the per­
son convicted was accused, were questions 
of fact for the jury and could not be de­
termined by the court. Rem. Rev. Stat. 
§ 2286; Const. art. 1, § 21. 

Mr. President (Mr. METCALF), I ask 
unanimous consent to have printed at 
this point in the RECORD the opinion of 
the supreme court of the State of Wash­
ington in State against Furth. 

There being no objection, the opinion 
was ordered to be printed in the RECORD, 
as follows: 

[Supreme Court of Washington, 
Aug. 1, 1940) 

STATE V. FuRTH-NO. 27956 
1. CRIMINAL LAW-1202 (4) 

In determining whether accused who had 
been convicted of petit larceny should be 
sentenced under habitual criminal statute 
because of conviction of third-degree bur­
glary in Utah, question whether third-degree 
burglary was a felony in Washington was re­
quired to be determined by Washington law 

and if the information on which accused 
was convicted in Utah stated facts sufficient 
to constitute a felony in Washington the 
conviction would come within the habitual 
criminal statute. Rem. Rev. Stat.§ 2286. 

2. CRIMINAL LAW-1202 (1) 

The crime of burglary in third degree in 
the state of Utah is the same as the crilne 
of burglary in the second degree in Wash­
ington and if accused had been convicted 
of third -degree burglary in Utah, he was 
guilty of -crime constituting a "felony" in 
Washington and upon conviction of petit 
larceny in Washington was subject to pun­
ishment under habitual criminal statute. 
Rem. Rev. Stat. § 2286. 

See Words and Phrases, Permanent Edi­
tion, for all other definitions of "Felony". 

3. CRIMINAL LAW-1202 (2) 

The state which charged accused, convicted 
of petit larceny, with being an habitual 
criminal was required to prove the fact that 
the prior convictions had been rendered and 
that the accused was the person previously 
convicted, the question of identity of ac­
cused being one of fact. Rem. Rev. Stat. 
§ 2286. 

4. CRIMINAL LAW 1202 (3) 

Where previo~Is convictions are charged in 
information for purposes of enhancing pun­
ishment of accused, the oonvictions must be 
proved beyond a reasonable doubt, since fact 
of prior convictions must be taken as an es­
sential element of the offenses charged, at 
least to the extent of aggravating it and au­
thorizing an increased punishment. Rem. 
Rev. Stat. § 2286. 

5. JURY 31 (1) 

The word "inviolate" as used in constitu­
tional provision that right of trial by jury 
shall remain inviolate means freedom from 
substantial impairment and does not pro­
hibit modification of the details of admin­
istration which does not affect enjoyment of 
the right of jury trial. Const. art. 1, § 21. 

See Words and Phrases, Permanent Edition, 
for all other definitions of "Inviolate". 

6. CRIMINAL LAW 737 (1) 

It is the function of the jury and not the 
court to settle disputed issues of fact and 
the court cannot intrench upon the province 
of the jury upon such issues. Const. art. 1, 
§ 21. 

7. CRIMINAL LAW 1202(4) 

Where the state charged accused, convicted 
of petit larceny, with being an habitual 
criininal, the question of whether there were 
prior convictions and whether the person 
convicted was accused, were questions of 
fact for the jury and could not be determined 
by the court. Rem. Rev. Stat. § 2286; Const. 
art. 1, § 21. 

8. JURY 21 (5) 

Inclusion in prior habitual criminal stat­
ute of provision for jury trial on question 
of prior conviction was merely declaratory 
of an existing right of accused and the omis­
sion from subsequent habitual crilninal stat­
ute of provision for jury trial did not divest 
the accused of right to such a trial on dis­
puted issues of fact. Rem. & Bal. Code, 
§§ 2177, 2178; Rem. Rev. Stat. § 2286. 

9. CRIMINAL LAW 1202 (3) 

Where accused who was convicted of petit 
larceny and was charged under habitual 
criminal statute of having previously been 
convicted of third-degree burglary in Utah, 
the court did not err in falling to require 
proof that accused had been released from 
Utah penitentiary, in view of fact that ac­
cused's presence in court constituted prima 
facie evidence of his release. Rem. Rev. Stat. 
§ 2286. 

Department 1. 
Appeal from Superior Court, King County; 

Donald A. McDonald, Judge. 
Oscar Furth was convicted of petit larceny 

and was sentenced as an habitual crimlnal, 
and he appeals. 

Reversed. 
Maurice Kedish, of seattle, for appellant. 
B. Gray Warner and John C. Merkel, both 

of Sewttle, for respondent. 
M1llard, Justice. 
The prosecuting attorney of King county 

filed an information April 22, 1939, charging 
Oscar Furth with commission of the crime 
of petit larceny in King county, April 19, 
1939. Trial of the defendant to a jury re­
sulted in verdict June 12, 1939, of guilty 
as charged. The prosecuting attorney filed 
supplemental information August 18, 1939, 
charging defendant was an habitual crimi­
nal by reason of two prior convictions of 
crime. The cause was stricken from the trial 
calendar and an amended supplemental in­
formation filed November 20, 1939, accusing 
Oscar Furth, as follows, of being an habitual 
criminal: 

"He, said Oscar Furth, under the name of 
Joe Webber, in the District Court for the 
State of Utah, on the 14th day of August, 
1925, was duly and legally convicted of the 
crime of Burglary in the Third Degree, said 
crime amounting to and being a felony at 
that time and at all times since under the 
laws of the State of Washington. 

"He, said Oscar Furth, under the name of 
Oscar Furth, in the United States District 
Court for the Western District of Washing­
ton, Northern Division, on the 7th day of 
February, 1936, was duly and legally con­
victed of Unlawful Possession of Narcotics, 
said crime amounting to and being a felony 
at that time and at all times since under 
the laws of the State of Washington. 

"He, said Oscar Furth, under the name of 
Oscar Furth, in the Superior Court of the 
State of California, City and County of San 
Francisco, on the lOth day of June, 1922, 
was duly and legally convicted of the crime 
of Unlawful Possession of Narcotics, said 
crime amounting to and being a felony at 
that time and at all times since under the 
laws of the state of Washington." 

To the amended supplemental informa­
tion the defendent pleaded not guilty and 
requested trial by jury. The defendoa.nt's 
request for trial by jury on the charge of 
being an habitual criininal was denied on 
the ground that, while issues of fact were 
raised, the defendant was not charged with 
a crime. The court said: 

"If the habitual criminal angle of this case 
was required to be submitted to a jury, that 
would end it. That matter goes merely to the 
penalty. The man had a trial by jury on the 
crime. There are two issues, of course, 
whether there were previous convictions, and 
if th!is is the man that was convicted. Your 
right to a jury of course is unquestioned 
where there is a charge of crime, but this 
merely goes to the matter of punishment. 

"In the absence of any supplemental in­
formation the statute provides the penalty, 
but when brought to the attention of the 
court there have been these previous oon­
victions, then the court imposes the aug­
mented penalty. 

"• • • The man will be given a chance to 
defend himself and to offer evidence. In other 
words, there are two issues here, the pre­
vious convictions must be established, and 
is this the man who was convicted in these 
previous judgments, and on that, of course, 
he is entitled to have a hearing." 

Our first habitual criminal statute (chap­
ter 86, Laws of 1903, p. 125, Rem. & Bal. Code, 
§§ 2177, 2178) provided for trial by jury of 
"the fact of such former conviction or con­
victions." Our present habitual criminal stat­
ute (chapter 249, Laws of 1909, p. 899, § 34, 
Rem. Rev. Stat. § 2286), which repealed chap­
ter 86, Laws of 1903, reads as follows: 

"Every person oonvicted in this state of 
any crime of which fraud or intent to de­
fraud is an element, or of petit larceny, or 
of any felony, who shall previously have been 
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convicted, whether in this state or elsewhere, 
of any crime whil.ch under the laws of this 
state would amount to a felony, or who shall 
previously have been twice convicted, 
whether in this state or elsewhere, or petit 
larceny, or of a.ny misdemeanor or gross mis­
demeanor of which fraud or intent to de­
fraud is an element, shall be adjudged to be 
an habitual criminal and shall be punished 
by imprisonment in the state penitentiary for 
not less than ten years. 

"Every person convicted in this state of 
any crime of which fraud or intent to de­
fraud is an element, or of petit larceny, or 
of any felony, who shall previously have 
been twice convicted, whether in this state 
or elsewhere, of any crime which under the 
laws of this state would amount to a 
felony, or who shall previously have been 
four times convicted, whether in this state 
or elsewhere, of petit larceny, or of any 
misdemeanor or gross misdemeanor of which 
fraud or intent to defraud is an element, 
shall be punished by imprisonment in the 
state penitentiary for life." 

Trial was had to the court sitting with­
out a jury. A witness from the identifica­
tion bureau of the office of the sheriff of 
King county by comparison of the finger 
prints of defendant with finger prints 
from the records of the Utah state peni­
tentiary identified defendant as the Oscar 
Furth, alias Joe Webber, who was convicted 
in the state of Utah of the crime of burglary 
in the third degree and confined therefor in 
the Utah state penitentiary. Defendant ob­
jected to the evidence on the ground that no 
showing was made of defendant's commit­
ment to, or release from, the Utah state pen­
itentiary. The court found that defendant 
was duly and legally convicted in the state 
of Utah of the crime of burglary in the third 
degree; that said crime then and at all times 
since amounted to a felony in this state, and 
that defendant is an habitual criminal. 
Judgment and sentence were entered accord­
ingly. Defendant appealed. 

Counsel for appellant first contends that 
no showing was made that appellant was con­
victed of a crime elsewhere which under the 
laws of this state would amount to a felony, 
therefore the court erred in holding that 
the crime of third degree burglary-there 
is no crime so designated in this state-in 
the state of Utah is a. felony in this state. 

[ 1] Whether burglary in the third degree 
is a felony in this state is determined by the 
laws of this state. If the indictment or in­
formation on which one is convicted states 
facts sufficient to constitute a felony within 
this state the conviction comes within the 
meaning of Rem. Rev. Stat. § 2286, which 
reads in part as follows, and the pertinent 
portion of which we have italicized: "Every 
person convicted in this state of any crime 
of which fraud or intent to defraud is an ele­
ment, or of petit larceny, or of any felony, 
who shall previously have been convicted, 
whether in this state or elsewhere, of any 
crime which under the laws of this state 
would amount to a felony, • • • shall be ad­
judged to be an habitual criminal • • •." 

The information on which Joe Webber, an 
alias of defendant, was convicted charges the 
accused with the "crime of Burglary in Third 
Degree, committed as follows, to-wit:" "The 
said defendant on August 11, 1925, in the 
day time, at the county of Weber, state of 
Utah, wilfully, unlawfully, feloniously and 
burglariously broke and entered the room of 
one George Fotos, said room being in the 
Panama Rooming House, situate at No. 2514 
Lincoln Avenue, Ogden, Utah, with intent to 
commit larceny • • •." 

[ 2] A comparison of the foregoing infor­
mation with our statute, reading as follows, 
discloses that the crime of burglary in the 
third degree in the state o'f Utah is the same 
as the crime of burg[ary in the second degree, 
a felony, in this state: "Every person who, 
With intent to commit some crime therein 

shall, under circumstances not amounting to 
burglary in the first degree, enter the dwell­
ing-house of another or break and enter, or, 
having committed a crime therein, shall 
break out of, any bulldilng or part thereolf, or 
a room or other structure wherein any prop­
erty is kept for use, sale or deposit, shall be 
guilty of burglary in the second degree and 
shall be punished by imprisonment in the 
state penitentiary for not more than fifteen 
years." Rem. Rev. Stat. § 2579. 

Error is next assigned on denial of appel­
lant's request for trial by jury on the charge 
of being an habitual criminal. 

COunsel for the State argue that the orig1-
nal habitual criminal statute (chapter 86, 
Laws of 1903, Rem. & Bal. Code, §§ 2177, 
2178), which provide for trial by jury of the 
habitual criminal charge, was repealed by our 
present habitual criminal statute (section 34, 
chapter 249, Laws of 1909, Rem. Rev. Stat. 
§ 2286), in which there is no provision for 
trial by jury o'f the charge of being an habit­
ual criminal, therefore appellant was not en­
titled to a trial by jucy. It is insisted that 
appellant was not entitled to a trial by jury 
under section 22, Article I, of the state con­
stitution, which guarantees the right to trial 
by jury where the defendant is charged with 
the commission of an "offense," inasmuch as 
being an habitual criminal is not a criminal 
offense. This position, urges counsel for the 
state, is in harmony with the concurring 
opinion in State v. COtz, 94 Wash. 163, 161 P. 
1191, which was incorporated into the opin­
ion in State v. Kelch, 114 Wash. 601, 605, 195 
P. 1023, to the effect that the habitual crimi­
nal statute does not require a charge of a 
substantive crime necessitating submission 
of the question of prior convictions to a jury, 
but that the only question involved is a state 
of the record, either in the court where the 
charge is made, or some other court, and that 
the only plea open to one so charged is that 
of nul tiel record, or that the judgment has 
been satisfied in some way recognized by law. 

State v. COtz, supra, is inapposite. The 
only question raised on that appeal was as 
to the sufficiency of the informe.tlon which 
charged the crime substantially in the lan­
guage of the statute. 

Appellant urged, unsuccessfully, that the 
information was insufficient in that it failed 
to affirmatively allege that the prior con­
victions were had in a court or courts of 
competellit jurisdiotion, and in that each 
step in the procedure from indictment or 
information to final judgment was not for­
mally pleaded. The concurring opinion was 
addressed to a question not before the court 
in that case. 

Neither is State v. Kelch, supra, in point. 
In that case the defendant was convicted 
of grand larceny after trial before one judge 
sitting with a jury. Prior to being sentenced 
upon the conviction of grand larceny, he 
was convicted on a. second or supplemental 
information charging him with being an 
habitual criminal, from having been three 
times convicted of crime. Upon this second 
information the defendant was tried before 
another judge of the superior court for King 
county. Upon his plea to the second infor­
mation he was placed upon trial before a jury, 
and upon the record was convicted. He was 
then taken before the first judge, who had 
tried him upon the grand larceny charge, and 
was by thaJt judge sentenced, as the law re­
quires, to life imprisonment. We stated that 
the statute (Rem.Rev.Stat. § 2286) providing 
for the punishment of habitual criminals 
who have twice before been convicted of 
felony, is not a supplemental but a cumula­
tive proceeding and does not require the 
charge of a. substantive crime; that the 
charge of being an habitual criminal was an 
independent charge and not a continuation 
of the previous prosecution for grand lar­
ceny, except that there had to be a previous 
convictl.on of grand larceny or some such 
charge before the subsequent charge would 

lie. The questions, which we decided in the 
a.ffirm81tive, presented on thalt appeal were: 
(1) May the charge of being an habitual 
criminal be tried before a judge of another 
department of the court, before sentence on 
the third felony charge; and (2) after con­
viction of being an habitual criminal, may 
the accused be sent back for sentence to the 
judge who tried the last felony charge? There 
was no question in that case of the right to 
tri·a.l by jury of the charge of being an habit­
ual criminal; in fact, the defendant was 
placed upon trial before a jury on the charge 
of being an habitual criminal. 

Contrast Rex v. Hunter [1921] 1 K.B. 555, 
C.C.A., in which it was held that the charge 
of being an habitual criminal was not a 
charge of a substantive offense; it was only 
for the purpose of enhancing the punishment 
for the principal offense. The court said that 
it followed, therefore, that there could not be 
separate juries trying the two issues, but that 
the same jury which tried the principal of­
fense must also try the issue of the previous 
conviction. 

Counsel for the state cite State v. LePitre, 
54 Wash. 166, 103 P. 27, 18 Ann. Cas. 922, 
which is cited with approval in State v. John­
son, 194 Wash. 438, 78 P. 2d 5611, to the effect 
that the charge of being an habitual crim­
inal does not constitute an offense in itself, 
but merely provides an increased punishment 
for the last offense. 

In State v. LePitre, supra, the supplemen­
tary information was filed under the habitual 
criminal statute of 1900 (chapter 86, Laws 
of 1903, Rem. & Bal. Code, §§ 2177, 2178) 

. which provided for trial by jury. The follow­
ing language from the opinion in State v. 
LePitre, supra [54 Wash. 166, 103 P. 28, 18 
Ann. Cas. 922], written by the author of the 
concurring opinion in State v. Cotz, supra, is 
interesting and informative, particularly that 
portion which stresses the preservation with­
in the statute of the right of trial by jury 
on the charge of being an habitual criminal: 
"The habitual criminal statute is a thing of 
modern creation, and, while there are many 
rules of law which may seem inconsistent 
with its purpose and the procedure adopted 
to compass it, it is nevertheless sound in 
principle and sustained by reason. • • • it 
does no violence to any constitutional guar­
anty for the state to rid itself a! depravity 
when its efforts to reform have failed. The 
act is not ex post facto. It does not deny the 
right of trial by jury. It does not put the 
offender twice in jeopardy. It does not infiict 
a. double punishment for the same offense 
• • •. It merely provides an increased punish­
ment for the last offense." 

All thwt we held in State ex rel. Edelstein 
v. Huneke, 138 Wash. 495, 244 P . 721, was 
that upon the last conviction of one accused 
a! being an habitual criminal, Lt is prema­
ture for the court to sentence the accused 
for the last offense before trial and determi­
nation of the habitual criminal charge; and 
that the accused has no right to insist upon 
such sentence and appeal therefrom before 
the other charge is determined. On hearing 
en bane we held (State ex rel. Edelstein v. 
Huneke, 140 Wash. 385, 249 P. 784, 250 P. 
469) that under the habitual criminal statute 
(Ren.Rev.Stat. § 2286), which makes no 
provision for the procedure, no constitutional 
right of the accused is violated by charging 
and trying the two issues separately; in view 
of the long established practice in this state, 
and the fact that a separate trial for the 
offense committed is saved from the danger 
of prejudice through combining it with an 
habitual criminal charge. 

In State v. Kirkpatrick, 181 Wash. 313, 43 
P .2d 44, we held that where defendant is 
charged in one information wLth the crimes 
of burglary, grand larceny and of being an 
habitual criminal, it is prejudicial error tc 
place before the jury the habitual criminal 
charge during the trial of the substantive 
offenses. See, also, State v. Fowler, 187 Wash. 
450, 60 P.2d 83. 
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In State v. Delano, 189 Wash. 230, 64 P.2d 

511, the defendant appealed from a convic­
tion of the crime of forgery and being an 
habitual criminal. We held that, under Rem. 
Rev.Stat. § 2286, an habi·tual criminal charge 
may be joined in the same information 
charging the substantive offense, if upon a 
separate paper and not called to the atten­
tion of the jury until after verdict, when, if 
convicted on the substantive charge, the 
accused may be tried on the habitual crimi­
nal charge before the same jury. 

On a charge of being an habitual criminal, 
is the question of defendant's prior convic­
tion an issue of fact to be determined by 
the jury? The weight of authority answers 
thwt question, which is one of first impression 
in this state, in the affirmative. 

[3] The trial court recognized that by 
appellant's plea of not guilty to the charge 
of being an habitual criminal two issues of 
fact were presented: ( 1) Were there previous 
convictions? (2) Was appellant the man 
who was the subject of those convictions? 
It was incumbent upon the strute to prove 
the necessary elements of the charge--that 
prior judgments of conviction had been ren­
dered and that the person named therein 
was the same person who was on trial for 
being an habitual criminal. The question 
of identity, it will hardly be disputed, is 
a question of fact. State v. Harkness, 1 
Wash. 2d 530, 96 P. 2d 460. 

[ 4] Where previous convictions are charged 
in Ml information for the purpose of en­
hancing the punishment of the defendant, 
such convictions must be proved beyond a 
reasonable doubt, since the fact of the prior 
convictions is to be taken as an essential 
element of the offense charged, at least to 
the extent of aggravating it and authorizing 
an increased punishment. People v. Reese, 
258 N.Y. 89, 179 N.E. 305, 79 A.L.R. 1329. 

Commencing at page 59 of vol. 58 A.L.R., 
the authorities are collected in support of 
the editor's statement that on a charge of 
a second or subsequent offense the question 
of a prior conviction is an essential element 
of the offense charged and is an issue 
of fact to be determined by the Jury. The 
authorities cited are the highest courts of 
Alabama, Connecticut, Florida, Georgia, 
Idaho, Illinois, Iowa, Kentucky, Louisiana, 
Maryland, Minnesota, Montana, Nebraska, 
New York, Pennsylvania, Utah and Wiscon­
sin. 

In State v. O'Neill, 76 Mont. 526, 248 P. 
215, it was held that in order to convict 
the defendant of a subsequent offense and 
to authorize the enhanced punishment 
under the Montana statute, it was nec­
essary for the jury to pass on the ques­
tion of the prior conviction which con­
stituted a part of the offense charged and 
this had to be done even if the defendant 
confessed the fact of the prior conviction. 
It is stated that the reason for this is that 
by the Montana statute the jury 1s re­
quired to fix the punishment within the 
limits set down by the legislature; and the 
further reason is that no section of the 
statute provided that on confession of the 
prior conviction all knowledge and evidence 
thereof must be kept from the jury. 

In Rex v. Norman [1924], 2K.B. 315, 
C.C.A., it was held that where an offender 
was charged with being an habitual criminal, 
and did not admit the charge, it was always 
a question for the jury to determine whether 
he was an habitual criminal. 

In Green Bay Fish Co. v. State, 186 Wis. 
330, 202 N.W. 667, it was held that, in order 
to impose a sentence for the enhanced pun­
ishment, there must be proof of prior con­
victions and the question must be tried by 
the jury; the court can not take judicial 
knowledge of such fact, and to do so would 
be inconsistent with the right of the accused 
to meet his witnesses face to face. 

In State v. Smith, 129 Iowa 709, 106 N.W. 
187,4 L.R.A.N.S., 539,6 Ann. Cas, 1023, it was 
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held that the fact af the two prior convic­
tions was a part and element of the present 
action, and that it constituted an issue of 
fact to be passed on by the jury as ·any other 
issue of fact, and required a return by the 
jury of a special finding as to that issue. 

In State v. Bailey, 165 La. 341, 115 So. 613, 
58 A.L.R. 1, it was held, under the Louisiana 
statute providing that the judge may sen­
tence an'Y person convicted for a second or 
subsequent offense to a double or triple pen­
alty or to perpetual imprisonment for the 
fourth offense, that the proof of the former 
convictions must be heard and passed on 
by the jury, since the jury alone has author­
ity to subject an accused party to a greater 
penalty for the subsequent conviction. 

In State v. Compagno, 125 La. 669, 51 So. 
681, it was held that the fact of a prior con­
viction was an essential element af the of­
fense charged, for it was the basis of the 
sentence for increasing the punishment; and 
it had to be tried and proved before a jury 
as any other issue of fact. 

We note that, in a later opinion (State v. 
Guidry, 169 La. 215, 217, 124 So. 832, 835) 
the supreme court of Louisiana {without no­
ticing its prior holdings) held that the stat­
ute, providing for increased punishment for 
second offenders, does not require that pro­
ceeding to so punish be tried by a jury, since, 
though the questions involved are purely 
questions of fact, they do not relate to the 
question of the guilt or innocence of the de­
fendant. The court said: "The act itself does 
not expressly require, nor does the language 
by fair implication authorize, the submis­
sion to a jury of the fact as to whether the 
defendant was a second offender." 

In Hall v. State, 121 Md. 577, 89 A. 111, 
in construing a statute providing for an 
enhanced punishment for subsequent of­
fenders, the court held that the jury must 
find specially as to the fact of a prior con­
viction; that it was the province of the 
jury to consider only the identity of ac­
cused with the person named in the former 
conviction; that the question of guilt or 
innocence of the accused as to the prior 
conviction was not in issue. 

Under § 5486 of the Rev.Gen.Stats., Laws 
of Florida, a first offense was a misde­
meanor and a second offense a felony. 
In State ex rel. Lockmiller v. Mayor, 88 
Fla. 96, 101 So. 228, the court said that, 
whether the section intended to prescribe 
merely increased punishment for habitual 
offenders, or create a new offense, a felony 
for a second violation of the act, the allega­
tion of a prior conviction was a necessary 
element in the so-called felony; that the 
prior conviction was an element in the 
sense that the defendant's guilt or innocence 
of the first violation of the act was subject 
to inquiry of and determination by the 
jury. It was also held that the jury should 
find on each issue, the alleged principal 
offense, and the prior conviction. 

In Osborne v. State, 115 Neb. 65, 211 
N.W. 179, it was held that the alleged fact 
of prior convictions was an issue for the 
consideration of and determination by the 
jury and that the identity of the accused 
also had to be determined. 

Alabama subscribes to the minority 
rule. In Lyles v. State, 18 Ala.App. 62, 
88 So. 375, it was held that the evidence of 
a prior conviction should not be submitted 
to the jury; that the proper and only thing 
to do after defendant's conviction for the 
second or subsequent offense is for that 
fact to be brought to the attention of the 
court; for the court only has the right, and 
it is the duty of the court, in determining 
what hard labor punishment it will infl.ict 
upon defendant to ascertain for itself, from 
the records or other legitimate source, 
whether the defendant had been previously 
convicted of violation of the prohibition law. 

The supreme court of Kansas held in 
Levell v. Simpson, 142 Kan. 892, 52 P.2d 

372, and in Glover v. Simpson, 144 Kan., 
153, 48 P.2d 73, that after a verdict of 
guilty is rendered against a person on trial 
for a crime, and when fact of his former 
conviction is under judicial ascertainment in 
order to impose the proper sentence upon 
him, he is not entitled to a jury trial on the 
question whether he had theretofore been 
convicted of such prior felony. 

Commencing at page 365, vol. 82, A.L.R., 
is a supplement to the annotation in 58 
A.L.R. 59, respecting the right of trial to 
a jury of the issue of prior conviction. The 
following recent cases are cited in support 
of the rule that on a charge of subsequent 
offense the question of a prior conviction is 
an essential element of the offense charged 
and is an issue of fact to be determined by 
the jury: State v. McGee, 207 Iowa, 334, 221 
N.W. 556; State v. Dalton, Mo.Sup., 23 S.W.2d 
1; State v. Schneider, 325 Mo. 486, 29 SW. 2d 
698; State v. Breese, 326 Mo. 885, 33 S.W.2d 
919; Johnston v. State, 46 Okl. Cr. 431, 287 
P . 1068; Grider v. State, 49 Okl.Cr. 151, 295 
P. 400; Tipton v. State, 160 Tenn. 664, 28 
S.W.2d 635. 

In State v. Cardwell, 332 Mo. 790, 60 S. 
W.2d 28, cited at page 228 of 116 A.L.R., 
supplementing annotations in 58 A.L.R. 59, 
and 82 A.L.R. 365, it is recited that the su­
preme court of Missouri held that the Issue of 
defendant's prior conviction must be sub­
mitted to the jury notwl thstanding the 
defendant's admission as to such prior 
conviction. 

The general rule that on a charge of a sec­
ond or subsequent offense the question of a 
prior conviction is an issue of fact to be de­
termined by the jury was followed in State v. 
Beaudoin, 131 Me. 31, 158 A. 863, 85 A.L.R. 
1101, and Burnham v. State, 127 Neb. 370, 
2&5N.W.48. 

In Metzger v. State, decided in 1938, 214 
Ind. 113, 13 N.E.2d 519, it was held that, 
charging a jury that it must find beyond 
a reasonable doubt that the defendant was 
the same person charged to have been pre­
viously convicted, and also that the evidence 
of such conviction must be beyond reason­
able doubt, was not erroneous. 

Page 1107 et seq. of 85 AL.R. lists the au­
thorities sustaining the position that the 
question of identity is one of fact for the 
jury. 

"The record of a former conviction is not 
suftlcient alone to show that defendant in 
the present prosecution was formerly con­
victed. It must be shown by evidence inde­
pendent of the record of the former convic­
tion that the person whose former convic­
tion is proved 1s the defendant in the present 
prosecution. The state has the burden of 
producing evidence to prove such identity. A 
transcript of former conviction which fails 
to show jurisdiction of the person will not 
sustain charge of former conviction. The 
question whether the person who was con­
victed at the former trial is identical with 
the person who is now accused, and who is 
now on trial, is for the jury." Underhill's 
Crim. Evidence, 4th Ed., pages 1500, 1501, 
§ 829. 

In support of the text that the question of 
identity is for the jury, cases of the courts 
of the United States Supreme Court, United 
States District Courts and the supreme courts 
of Georgia, illinois, Iowa, Maine, Minnesota, 
Montana, Nebraska, New York, Tennessee, 
Vermont, Virginia and this state are cited. 

The habitual criminal statute at. the state 
of Missouri which does not authorize a con­
viction on a charge of being an habitual 
criminal and itself creates no offense, but 
only prescribes additional punishment based 
on the offender's crime reads as follows: 
"If any person convicted of any offense pun­
ishable by imprisonment in the penitentiary, 
or of any attempt to commit an offense 
which, if perpetrated, would be punishable 
by imprisonment in the penitentiary, shall 
be discharged, either upon pardon or upon 
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compliance with the sentence, and shall sub­
sequently be convicted of any offense com­
mitted after such pardon or discharge, he 
shall be punished as follows: First, if such 
subsequent offense be such that, upon a 
first conviction, the offender would be pun­
Ishable by imprisonment 1n the penitentiary 
for life, or for a term which under the pro­
visions of this law might extend to imprison­
ment for life, then such person shall be 
punished by imprisonment 1n the peniten­
tiary for life; second, 1f such subsequent of­
fense be such that, upon a first conviction, 
the offender would be punished by imprison­
ment for a limited term of years, then such 
person shall be punished by imprisonment 
1n the penitentiary for the longest term pre­
scribed upon a. conviction for such first of­
fense; third, 1f such subsequent conviction 
be for an attempt to commit an offense 
which, if perpetrated, would be punishable 
by imprisonment in the penitentiary, the 
person convicted of such subsequent offense 
sha.ll be punished by imprisonment in the 
penitentiary for a. term not exceeding five 
years." Mo.Rev.Stats. 1919, § 3702, Mo.St.Ann. 
§ 4461, p. 3063. 

It will be noted that the Missouri statute, 
like ours, contains no provision for trial by 
jury of the charge of being an habitual 
criminal. 

In State v. Breese, 326 Mo. 885, 33 S.W. 
2d 919, 922, an information wa.s filed charg­
ing the defendant with the theft of a Ford 
automobile and a. prior conviction of bur­
glary and larceny. The supreme court 
held that the habitual criminal act quoted 
above does not authorize a conviction 
on a charge of being an habitual criminal 
or of itself create a crime, but if its es­
sential elements are present and proved it 
prescribes a. greater punishment upon a 
finding by the jury that defendant ls 
gullty of the offense on trial; and that the 
issue of the defendant's prior conviction 
must be submitted to the jury notwithstand­
ing his admission as to it. The court said: 

"Section 3702, Revised Statutes 1919, 
is known as the Habitual Criminal Act. 
However, it does not authorize a convic­
tion on a charge of being an habitual crim­
inal, and itself creates no offense, but only 
prescribes additional punishment based on 
the offender's crime. State v. Collins, 266 
Mo. 93, 180 S.W. 866. 

"With the above section and our in­
terpretation of it probably in mind, the de­
fendant, after the swearing of the jury 
and without their presence, prior to the 
state's opening statement, offered to admit 
the previous conviction of defendant as 
charged, his sentence and compliance there­
with and discharge from the penitentiary, 
and, in pursuance to sa.ld offer, requested 
the court to require the state's attorneys to 
refrain from informing the jury of sa.ld 
former conviction by mentioning it in 
their opening statement or by reading the 
portion of the information referring to it 
or by introducing evidence relative there­
to, and authorized the court to instruct 
the jury that, if he was found guilty on 
the charge of stealing Townsend's car, 
they were to assess defendant's punish­
ment at twenty-five years' imprisonment in 
the state penitentiary. The theory of de­
fendant was that his offer to the court 
covered all that the State expected to prove, 
and that evidence as to his former convic­
tion would only prejudice and inflame 
their minds against defendant a.s to the 
charge on trial. 

"Defendant was on trial for a felony, 
that of participating in the theft of a 
motor car. It is true that section 3702 
of itself creates no offense, but, if its es­
sential elements are present and proved, 
it does prescribe a greater punishment upon 
the jury finding defendant gullty of the 
offense on trial. 

"The finding of facts, under our procedure, 

is the function of the jury, and this in­
cludes the ultimate finding of guilt, and 
primarily the assessment of the punishment. 
In a felony case, a defendant cannot consent 
to a trial before the court without the in­
tervention of a jury. State v. Talken, 316 Mo. 
596, 292 s.w. 32. In effect, the court's assent 
to defendant's offer would have been tanta­
mount to a trial in part before the court and 
an usurpation of the function of the jury. It 
would have resulted in the cause being tried 
partly by the court and partly by the jury. 
Notwithstanding defendant's tentative ad­
mission, it was the function of the jury to 
pass upon defendant's previous conviction, 
and the court's consent to the offer would 
have usurped that function. To sustain a 
conviction under section 3702, supra, it was 
necessary for the state to plead and prove 
the essential elements of sa.ld section, and 
it was necessary for the jury to find them. 
State v. Schneider [325 Mo. 486] 29 S.W. 
(2d) 698; State v. Dalton (Mo. Sup.) 23 
S.W. (2d) 1. The assessment of the punish­
ment was primarily a function of the jury, 
subject to their discretion and finding with­
in the limits fixed by the statute, and we 
think the jury were entitled to know and 
have before them every essential fact that 
would tend to aid them in determining the 
punishment." State v. Breese, 326 Mo. 885, 
33 S.W.2d 919. 

The constitution (Art. I, § 21, State Con­
stitution) guarantees that the "right of 
trial by jury shall remain inviolate," but 
the legislature may provide for wa.lving of 
the jury in civil cases where the consent of 
the parties interested is given thereto. 

[5) It is unnecessary to cite authority in 
support of the statement that the word 
"inviolate," as used in the above-quoted 
constitutional provision, means freedom 
from substantial impa.lrment. The question 
whether the legislature may provide for 
waiving of the jury in crlmlnal cases is not 
before us. Neither are we confronted by the 
question whether a defendant in a criminal 
case may waive trial by jury. The word "in­
violate," as employed in the above-quoted 
section, does not prohibit modification of 
the details of administration which does not 
affect enjoyment of the right of trial by jury, 
a right some times figuratively designated 
as "the jewel of Anglo-Saxon jurispru­
dence." 

[6, 7] Under the above-quoted section of 
our constitution the courts cannot trench 
on the province of the jury upon questions 
of fact. It is the function of the jury­
not the court-to settle disputed issues of 
fact. The jury does not determine the guilt 
or innocence of the accused of the previous 
crimes charged. The issues of fact were 
whether there were previous convictions and 
vthether appellant was the subject of those 
convictions. On a charge of a second or sub­
sequent offense, the question of a prior con­
viction is an issue of fact to be determined 
by the jury. 

[8] The inclusion in the 1903 habitual 
criminal statute (Rem. & Bal. Code, §§ 2177, 
2178) of a provision for trial by jury was 
merely declaratory of the right the defend­
ant had. When that statute was repealed in 
1909 (Rem.Rev.Stat. § 2286) the omission 
from the present habitual criminal statute 
(Rem.Rev.Sta.t. § 2286) of the provision for 
trial by jury of the charge of being an habit­
ual criminal did not thereby divest the ap­
pellant of his right to trial by jury of the 
disputed issues of fact. 

(9] Finally, it is contended that the court 
erred in not requiring proof that appellant 
had been released from the Utah state peni­
tentiary. The assignment is without sub­
stantial merit. It can not be denied that 
appellant was present in court, which is 
prima facie evidence of his release; how­
ever, 1f appellant is again placed on trial, 
doubtless satisfactory evidence to prove ap­
pellant's confinement in and discharge from 

the Utah state penitentiary wm be forth­
coming. 

The judgment is reversed. 
Blake, C. J., and Steinert, Robinson, and 

Simpson, JJ., concur. 

Mr. ERVIN. I have discussed one sec­
tion of this bill and the conference re­
port-namely, section 23-111. When I 
first saw the original version of the bill, 
I said that it was just as full of injus­
tices and of unconstitutional provisions 
as a mangy hound dog is of fleas. I think 
I have demonstrated here this morning, 
in my discussion of section 23-111, that 
that statement is just as true now, at the 
time the Senate is asked to place its 
stamp of approval on this section, as it 
was when the bill was in the form in 
which it was originally introduced. 

To be sure, after about a year's dis­
cussion of matters of this kind and after 
3 months' deliberations on the part of 
the conference committee, some of the 
iniquitous provisions of this bill have 
been removed. But here is one section 
which is inconsistent with the provision 
of the Constitution that says that no 
man can be punished as an infamous 
criminal unless he first has been in­
dicted by a grand jury; that no man can 
be convicted of a crime or punished as 
a criminal unless he is first convicted by 
the verdict of a petit jury. This section 
not only contradicts these two provisions 
of the Constitution but also says that the 
burden of proving the innocence of the 
man is on the man-the accused and not 
the prosecution-and it says that he is 
to be compelled to be a witness against 
himself. 

I have discussed this section at length, 
to show that the no-knock provisions 
and the preventive detention provisions 
are not the only inequities in this bill. 

NO-KNOCK SEARCHES 

I wish to discuss at this time the pro­
visions about no-knock. In my judgment, 
the fourth amendment and the doctrine 
that every man's home is or should be his 
castle arise out of what may be correctly 
described as the greatest longing of the 
human heart. In all the countries and all 
the generations of the people from whom 
we draw our blood and our laws and our 
literature and our religion, we have 
found that one of the great hungers of 
the human heart has been for a place 
where a man could flee from the world, 
where he could communicate with the 
members of his family, and where he 
could converse with his God, free from 
molestation by any individual or by gov­
ernment itself. So we find in the early 
days of the common law that the prin­
ciple was laid down, hundreds of years 
ago, that a man's home was his castle, 
that a man had a right to use any means 
necessary to prevent anyone from in­
truding on his home without his consent. 

The principles of the common law lay 
it down that a man commits only 
justifiable homicide when he kills 
another to prevent him from forcibly in­
truding himself into his home. Of course, 
this rule is subject to certain actions on 
the part of the law; but this common 
law said that even an officer of the law 
had no right and had no power to in­
trude into a man's home against the will 
of that man, unless he first knocked at 
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the door of that house, identified him­
self as an officer of the law, advised the 
occupants of the house of his purpose 
in being there, and gave them a reason­
able opportunity to open the door and 
admit him. 

The desire to have a place to which 
one can flee from the world is one of 
the most passionate hungers of the hu­
man heart. Let us go back to the Prophet 
Micah, for he had something to say on 
this subject on the day when the people 
were going to go up the mountain to the 
House of the Lord. I read from chapter 4. 

But in the last days it shall come to pass, 
that the mountain of the house of the Lord 
shall be established in the top of the moun­
tains, and it shall be exalted above the hills; 
and people shall flow unto it. 

2 And many nations shall come, and say, 
Come, and let us go up to the mountain of 
the Lord, and to the house of the God of 
Jacob; and he will teach us of his ways, and 
we will walk in his paths: for the law shall 
go forth of Zion, and the word of the Lord 
from Jerusalem. 

3 And he shall judge among many people, 
and rebuke strong nations afar off; and they 
shall beat their swords into plowshares, and 
their spears into pruninghooks: nation shall 
not lift up a sword against nation, neither 
shall they learn war any more. 

I come now to the words of the Prophet 
Micah to which I wish to call attention: 

4 But they shall sit every man under his 
vine and under his fig tree; and none shall 
make them afraid: for the mouth of the Lord 
of hosts hath spoken it. 

So according to the Prophet Micah, 
"the mouth of the Lord of Hosts hath 
spoken it." He has said that every man 
shall have a right to "sit under his vine 
and under his fig tree, and none shall 
make them afraid." 

That is what religion has to say on 
this subject. 

Some time ago, I mentioned that the 
excuse being made for passage of this 
bill containing the no-knock provision is 
the same excuse which is always made 
for every infringement upon human lib­
erty. I have quoted the remark which the 
distinguished statesman William Pitt 
made on the :floor of the House of Com­
mons several generations ago, and now 
I should like to quote another tremark of 
his which is apropos to this subject of 
the no-knock provision. 

On another occasion, William Pitt 
stood upon the floor of Parliament and 
opposed a no-knock bill. The British Par­
liament had placed an excise tax on cider 
and those charged with collecting the 
revenues of the realm had reported that 
it was difficult to enforce the excise tax 
on cider and the only way to enforce it 
was to let them enter a man's house 
without knocking, to let them enter the 
house like burglars, to let them enter the 
house like law-enforcement officers of 
the District of Columbia will be able to 
enter, if the District of Columbia crime 
bill becomes law. 

William Pitt was a man who recognized 
that eternal vigilance is the price of 
liberty and he stood up on the floor of 
Parliament and opposed the proposal 
that would allow no-knock entry because 
it was necessary to enforce the tax laws 
of England. 

At the close of his speech in opposi­
tion to that proposal, William Pitt had 

this to say-and if I had the power I 
would write these words indelibly upon 
the hearts of every legislator in this Na­
tion, including the Members of the U.S. 
Senate as they consider the District of 
Columbia crime bill. 

He said: 
The poorest man may, in his cottage, bid 

defiance to all the forces of the Crown. It 
may be fre.U. Its roof may shake. The wind 
may blow through it. The storm may enter. 
The rain may enter. But the King of England 
cannot enter. All his force dares not cross the 
threshold of that ruined tenement. 

In these words, William Pitt was pro­
claiming what has always been one of 
the proudest boasts made by our law, 
that every man's home is his castle. That 
has been the law of the United States, 
not only at the Federal level but also at 
the State level ever since George Wash­
ington took his first oath of office as 
President of the United States. 

Mr. President, here we have a proposal, 
made in the good year of our Lord 1970, 
that a man's home shall no longer be 
his castle, that any officer of the law 
having the power to make an arrest or to 
execute a search warrant, shall have the 
legal power to enter the home of any 
citizen of the District of Columbia, in 
like manner in which a burglar now il­
legally enters the homes of people to rob 
them-in other words, by threat or 
stealth or by force. 

Mr. President, I hold in my hand a 
newspaper clipping, and it reads: 
No-KNocK RAmERs: ARMED PRINCE GEoRGES 

DEPUTIES SMASH INTO WRONG HOME 

A Prince Georges County woman was 
awakened about 1 a.m. yesterday by a crew 
of armed county deputy sheriffs who had 
broken into her apartment with a sledge 
hammer. 

Maj. Daniel D. Ballard of the Prince 
Georges County sheriff's office yesterday con­
firmed thE! incident but said it was all a 
mistake. 

He said that a squad from the sheriff's of­
flee conducting a drug raid had divided into 
three sections in order to assure surprise. 

That is what no-knock is for, all right, 
to assure surprise. 

It surely must have been a surprise to 
the lady, to have someone knock down 
her door at 1 a.m. in the morning with 
a sledge hammer. 

I am sure that Senators need not 
bother with the thought that their doors 
will be knocked down with a sledge ham­
mer at 1 o'clock in the morning, if the 
District of Columbia crime bill becomes 
law, because everyone knows whose doors 
are going to be knocked down. 

They are going to be the poor, the 
humble, and the helpless, not persons of 
affluence or political power. 

I continue to read: 
He said that a squad from the sheriff's 

office conducting a drug raid had divided 
in to three sections in order to assure sur­
prise and to cover all entrances to a nearby 
apartment that was the actual target of the 
raid. 

Ballard said that one section blundered 
Into the apartment of Margaret 0. Malloy. 
That section had been assigned to enter 
through the rear of the apartment that was 
to be raided and erred because there were 
no numeral markers there, Ballard said. 

Mrs. Malloy, 58, who lives at 7308 Forest 
Rd. with her son John, 23, came into the 
living room to find a half-dozen men armed 

with pistols and with blackjacks protruding 
from their rear pockets. They were wearing 
civilian clothes, not uniforms. 

I guess that was another way they had 
of surprising people. 

I continue to read: 
As Mrs. Malloy recounted the incident yes­

terday, she said she found herself staring 
down the barrel of a rifle held by a crouch­
ing man who wore a bandolier across his 
sports shirt. 

"My God, what's happened?" asked Mrs. 
Malloy, shaking, as she later said, "like a 
leaf." 

"This 1s a raid. We're Prince George's 
County sheriffs," a spokesman for the group 
told her, she said. 

"Isn't this 7302 Forest Rd.?" he asked. 
"No," answered Mrs. Malloy's son. "Th.ll 

is 7308," she recounted. 
"We've got the wrong apartment. I'll be 

right back and explain," the spokesman told 
her. 

If we pass this District of Columbia 
crime bill, they will have a better ex­
planation to give for raids when they 
knock people's doors down with sledge 
hammers. They can say that this honor­
able body, this guardian of the rights of 
the people, the U.S. Senate, authorized 
them to do it. They will have a better 
explanation in the eyes of some people. 
But in my opinion, it will be worse. I 
would a whole lot rather not have Prince 
Georges County sheriffs or law-enforce­
ment officers of the District of Columbia 
break into the homes of people with 
sledge hammers at 1 o'clock in the morn­
ing without any consent, and as a Mem­
ber of the U.S. Senate I affirm here and 
now that they will not get my consent to 
do so. 

So, if they tell the truth in the future, 
they will have to say that the Senator 
from North Carolina attempted to pre­
vent episodes of this kind. 

I continue to read: 
Mrs. Malloy and her thoroughly awakened 

neighbors then watched the group make its 
way to the nearby apartment. 

They saw the search party go to 7302 Forest 
Rd. to a third floor apartment similar to Mrs. 
Malloy's. 

Mrs. Malloy and her neighbors said they 
could hear screams and an unexplained shot 
as they saw pictures being removed from 
the walls and vases smashed. she said. 

Ballard said that at the seoond address 
eight arrests were made and that $2,500 worth 
of heroin and other 1llegal drugs were seized. 
After the raid, a deputy returned to apologize 
to Mrs. Malloy, she said. 

Mrs. Malloy said she believes in upholding 
the law but that she hopes the sheriff wm 
be more careful next time. 

"I have high blood pressure," she said. 

I am afraid I will acquire high blood 
pressure, because it almost gives me high 
blood pressure to hear it solemnly advo­
cated in the Congress of the United States 
that we do away with the boast of our law 
that a man's home is his castle and that 
we allow officers of the law and make it 
legal for officers of the law to enter houses 
of our citizens in like manner to that in 
which burglars now and have always en­
tered them. 

Mr. President, I would like to point out, 
of course, that they say these are bad 
men and that we are after bad men. Of 
course, sometimes they are good ladies 
like Mrs. Malloy. 

I will read from the opinion of the 
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Supreme Court of the United States in 
Miller against United States, reported in 
volume 2, lawyers' edition of the Supreme 
Court reports, second series, at page 1332 
as to what the law says. It is also report­
ed in the official edition of the reports of 
the U.S. Supreme Court, 357 U.S. at page 
301. 

Speaking of an act of Congress appli­
cable to the District of Columbia which is 
to be done away with by the District of 
Columbia crime bill-this statute which 
requires an officer to notify occupants of 
the house of his presence and purpose 
before he enters--the Supreme Court 
says: 

"Congress, codifying a tradition embedded 
in Anglo-American law, has declared in§ 3109 
the reverence of the law for the individual's 
right of privacy in his house.12 Every house­
holder, the good and the bad, the guilty and 
the innocent, 1s entitled to the protection 
designed to secure the common interest 
against unlawful invasion of the house. The 
petitioner could not be lawfully arrested in 
his home by omcers breaking in without first 
giving him notice of their authority and 
purpose. Because the petitioner did not re­
ceive that notice before the omcers broke the 
door to invade his home, the Mrest was un­
lawfUl, and the evidence seized should have 
been suppressed. 

This decision of the Supreme Court 
has much to say ·about the boast of our 
law that every man's home in his castle. 
For this reason, I ask unanimous con­
sent that a complete copy of the opinion 
in Minner against United States be print­
ed at this point in the RECORD. 

There being no objection, the opinion 
was ordered to be printed in the RECORD, 
as follows: 

[357 US 301, 2 Led 2d 1332, 78 S Ct 1190, 
No.126) 

WILLIAM MILLER, PETITIONER, V. UNITED 
STATES OF AMERICA 

Argued January 28, 1958-Decided June 23, 
1958 

SUMMARY 
Petitioner was convicted of federal nar­

cotics offenses in the District Court for the 
District of Columbia, following a prosecu­
tion in which he sought unsuccessfully to 
suppress evidence consisting of marked cur­
rency found in his apartment after his ar­
rest. Petitioner's contention was that the 
currency was unlawfully seized, since its 
sl.lzure followed the breaking of his door 
b~ police officers who sought to arrest him 
without warrant, and the officers, before 
breaking the door, had not informed him 
of their purpose in demanding admission. 
The conviction was affirmed by the United 
States Court of Appeals for the District of 
Columbia Circuit (100 App DC 302, 244 F2d 
750). 

On certiorari, the United States Supreme 
Court reversed the judgment below. BREN­
NAN, J ., speaking for six members of the 
court, held that the arrest was unlawful, 
and the currency seized thereafter inad­
missible in evidence, since the police offi­
cers had not expressly demanded admission 
or stated the purpose for their presence 
before breaking defendant's door, and the 
evidence did not warrant a finding that the 
facts known to the officers justified them in 
being virtually certain that defendant knew 
their purpose so that an announcement 
thereof would have been a useless gesture. 

Harlan, J., concurred in the result. 
CLARK, J., joined by BURTON, J., dissented, 

asserting that the evidence supported the 
finding of the court below that defendant, 
at the time the police entered his apartment, 

already fully understood who the omcers 
were and that they sought to arrest him. 

HEAD NOTES 
Classified to U.S. Supreme Court Digest, 

Annotated. 
Arrest § 2-without warrant 

1. Under the law of the District o1 Co­
lumbia, peace omcers having probable cause 
to believe that a felony is being, or has been, 
committed, are empowered to arrest without 
a warrant. 
Courts § § 625, 782--arrest without warrant­

law governing 
2. The lawfulness of an arrest, without 

warrant, for violation of federal law, by state 
peace officers, or by peace omcers of the Dis­
trict of Columbia, is to be determined by 
reference to state law, or the law of the Dis­
trict of Columbia, respectively. 

District of Columbia § 7-Zocal laws 
3. It is the policy of the United States 

Supreme Court not to interfere with local 
rules of law fashioned by the courts of the 
District of Columbia. 
Appeal and Error § 380-from District of Co­

lumbia court--arrest without warrant 
4. The United States Supreme Court will 

review a judgment of the United States Court 
of Appeals for the District of Columbia Cir­
cuit, amrming a conviction of crime in the 
District Court following the admission of evi­
dence obtained by District of Columbia peace 
omcers who, defendant alleges, illegally en­
tered his apartment to execute an arrest 
without warrant for violation of federal law, 
where the government concedes that the 
validity of the entry to execute the arrest 
must be tested by criteria identical with 
those embodied in the provisions of 18 USC 
§ 3109, dealing with entry to execute a search 
warrant, and these statutory requirements 
are substantially identical to those judicially 
developed by the Court of Appeals for the 
District of Columbia Circuit. 

Arrest § 1-breaking door 
5. At common law, the authority of law 

officers to break the door of a house to effect 
an arrest was drastically limited. 

Arrest § 1-breaking door 
6. Law omcers cannot break the door of a 

house to effect an arrest where they do not 
first state their authority and purpose for 
demanding admission. 

Arrest § § 1, 2-breaking door 
7. The requirement that, for the breaking 

of a door to effect an arrest to be laWful, the 
officer must first state his authority and pur­
pose for demanding admission, is applicable 
whether the arrest is to be made by virtue 
of a warrant, or the officers are authorized 
to make an arrest for a felony without a 
warrant. 
Arrest § 1-breaking of door-sufficiency of 

announcement 
8. Although the rule that if an arrest fol­

lowing the breaking of a door is to be lawful 
the officer must first state his authority and 
purpose for demanding admission requires 
notice in the form of an express announce­
ment by the officer of his purpose for de­
manding admission, the burden of making an 
express announcement is slight. 

Arrest § 1-breaking door-sujficency of 
announcement 

9. To the extent that the requirement that 
if an arrest following the breaking of a door 
is to be lawful the arresting officers must 
previously have announced the purpose of 
their demand for admission is satisfied when 
the facts known to the arresting officers 
justify them in being virtually certain that 
the person to be arrested already knows their 
purpose so that an announcement would be 
a useless gesture, no such satisfaction of the 

requirement is shown by proof that police 
officers broke defendant's door and arrested 
him following his attempt to bar their entry 
after they had identified themselves as police, 
where ( 1) defendant's act is interpretable as 
the expected reaction of any citizen to a de­
mand for entry by persons who are not shown 
to have been in uniform and who spoke the 
word "pollee" in very low tones; (2) the ar­
resting omcers were aware of defendant's 
ignorance of the events leading to their at­
tempt to arrest him; and (3) although cur­
rency marked by the pollee was found in 
defendant's apartment following the entry, 
defendant did not know that it was marked. 

Search and seizure § 3-legality 
10. A search is not to be made legal by 

what it turns up; in law it is good or bad 
when it starts and does not change char­
acter from its success. 
Criminal law § 46-rights of accusedr-fair 

procedure 
11. Insistence upon observance by law om­

cars of traditional fair procedural require­
ments is, from the long point of view, best 
calculated to contribute to achieving law 
and order; however much in a particular case 
insistence upon such requirements may ap­
pear as a technicality that insures to the 
benefit of a guilty person, the history of the 
criminal law proves that tolerance of short­
cut methods in law enforcement impairs its 
enduring effectiveness. 

Search and seizure § 3-tnvasion of house 
12. Every householder, the good and the 

bad, the guilty and the innocent, is entitled 
to the protection designed to secure the 
common interest against unlawful invasion 
of the house. 
Evidence § 681-wrongfuZ seizure--arrest 

withou.t warrant-breaking door 
13. In a prosecution for federal crime in 

the District of Columbia, it is error to admit 
in evidence marked currency round in the 
defendant's apartment where the currency 
was seized by police officers who entered the 
apartment in order to effect an arrest of de­
fendant without warrant, the entry was made 
by the breaking of defendant's door, and the 
pollee officers, before breaking the door, did 
nothing to inform the defendant of their pur­
pose in demanding admission other than to 
identify themselves as police [See annota­
tion reference) 

APPEARANCES OF COUNSEL 
De Long Harris, of Washington, D.C., 

argued the cause for petitioner. 
Leonard B. Sand, of Washington, D.C., 

argued the cause for respondent. 
Briefs of Counsel, p . 2126,infra. 

ANNOTATION REFERENCE 
Admissibility of evidence obtained by il­

legal search and seizure, 93 L ed 1797, 90 L 
ed 145, 98 L ed 581, 100 L ed 239, 50 ALR2d 
581. 

OPINION OF THE COURT 
[357 US 302] Mr. Justice Brennan delivered 

the opinion of the Court. 
Petitioner, William Miller, together with 

Bessie Byrd and her brother, Arthur R. 
Shepherd, was tried and convicted in the 
District Court for the District of Columbia 
for conspiracy to commit violations, and 
violations, of the federal n .rcotics laws. 26 
USC § 4707a; 21 USC § 174; 18 USC § 371. 
The Court of Appeals for the District of 
Columbia Circuit amrmed, one judge dissent­
ln~~Aw~~.~F~~Q~ 
granted certiorari, 353 US 957, 1 L ed 2d 908, 
77 s Ct 867, to determine whether evidence 
seized at the time of petitioner's arrest was 
properly admitted against the petitioner. The 
evidence was $100 of marked currency which 
was seized by the federal officers who arrested 
the petitioner and Bessie Byrd at their apart­
ment. 

On March 25, 1955, at 1:35 a .m., Clifford 
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Reed was arrested, under an arrest warrant, 
on a. Washington, D.C. street on suspicion 
of narcotics offenses. Reed revealed to Wll­
son, a federal narcotics agent, that he pur­
chased heroin in 100-capsule quantities from 
the petitioner through Shepherd. Agent Wil­
son knew of the petitioner as one who had 
trafficked in narcotics and had been con­
victed for a narcotics offense in 1953. Reed 
said that he was to meet Shepherd later that 
morning to make a purchase. Agent Wilson 
enlisted his aid to apprehend Shepherd and 
the petitioner. About 3 a.m. another federal 
narcotics agent, Lewis, carrying $100 of 
marked currency, went with Reed in a taxi­
cab to Shepherd's home. Reed introduced 
Lewis to Shepherd as a buyer. Shepherd ac­
cepted the $100 and agreed to secure 100 
capsules of heroin from the petitioner and 
deliver them to Lewis at Reed's apartment. 
Shepherd proceeded alone in the taxicab to 
the petitioner's apartment. 

[357 US 303] The taxicab was followed by 
agent Wilson, officer Wurms of the Metropol­
itan Police Department, and other officers in 
police cars.1 Shepherd was seen to leave the 
taxicab in front of the apartment house 
where the petitioner and Bessie Byrd occu­
pied a two-room-and-bath basement apart­
ment. The taxicab waited. Shepherd entered 
the basement but agent Wilson, who looked 
into the basement hall, could not see where 
he went. Shepherd came out of the basement 
Within a few minutes and re-entered the 
taxicab. The taxicab was proceeding toward 
Reed's apartment when the officers following 
in the pollee cars intercepted it. Shepherd 
was arrested and searched. He did not have 
the marked bills on his person but admitted 
to agent Wilson and officer Wurms that a 
package of 100 capsules of narcotics found 
under the taxicab's front seat was put there 
by him when the police cars stopped the taxi­
cab. He said that he had taken the package 
from behind a fire extinguisher in the base­
ment hall where he had been sent by a "fel­
low" with Reed who had promised him $10 
for getting it. 

The federal officers returned immediately 
to the apartment building. About 3:45 a.m. 
agent Wilson and officer Wurms went to the 
door of the petitioner's apartment. Officer 
Wurms knocked and, upon the inquiry from 
within-"Who's there?"-replled in a low 
voice, "Police." The petitioner opened the 
door on an attached door chain and asked 
what the officers were doing there. Before 
either responded, he attempted to close the 
door. Thereupon, according to officer Wurms, 
"we put our hands inside the door and pulled 
and ripped the chain off, [357 US 304] and 
entered." 2 The officers had no arrest or search 
warrant. They did not expressly demand ad­
mission or state their purpose for their 
presence,3 nor did they place the petitioner 
under arrest until after they entered the 
apartment. 

Bessie Byrd was also arrested in the apart­
ment and turned over the cash she had in 
her housecoat. The cash included $34 of the 
marked currency. After an extended search 
the remaining $66 of marked currency was 
found, some in a hatbox in a closet, and the 
rest within the covers of a bed in the bed­
room. 

The Government contends that there was 
probable cause for arresting the petitioner 
and that the marked currency [357 US 305] 
was properly admitted in evidence because 
it was seized as an incident to a lawful 
arrest. Harris v United States, 331 US 145, 
91 L ed 1399, 67 S Ot 1098. The petitioner's 
argument breaks down into three conten­
tions: (1) that the officers had no probable 
cause to arrest the petitioner without a. war­
rant; {2) that the search was not justified 
as being an incident of a. lawful arrest; (3) 
that th~ arrest, and therefore the search, 
was 1n any event unlawful because the officers 

Footnotes at end of article. 

broke the door of petitioner's home without 
first giving notice of their authority and pur­
pose in demanding admission. If any one of 
these contentions prevails, it is agreed that 
the marked money was inadmissible in evi­
dence. In the view we take, we need consider 
only petitioner's third contention. 

The lawfulness of the arrest of petitioner 
depends upon the power of the arresting of­
ficers to "break" the doors of a home in order 
to arrest without warrant persons suspected 
of having committed narcotics offenses. 
Agent Wilson did not have statutory au­
thority to arrest without a. warrant although 
officer Wurms, as a. member of the Metro­
politan Police Department (Headnote 2), did 
have such authority.• This Court has said, in 
the slmllar circumstance of an arrest for 
violation of federal law by state peace offi­
cers, that the lawfulness of the arrest with­
out warrant is to be determined by reference 
to state law. United States v Di Re, 332 US 
581, 589, 92 Led 210, 217, 68 S Ct 222; John­
son v United States, 333 US 10, 15, 92 L ed 
436, 441, 68 S Ct 367. By like reasoning the 
validity of the arrest [357 US 306] of peti­
tioner is to be determined by reference to 
the law of the District of Columbia.. 

In making reference to that law we are 
mindful of our policy of not interfering 
(Headnote 3) with local rules of law fash­
ioned by the courts of the District of Co­
lumbia.. Fisher v United States, 328 US 463, 
476, 90 L ed 1382, 1391, 66 S Ct 1318; Griffin v 
United States, 336 US 704, 715, 93 L ed 993, 
999, 69 S Ct 814. But the Government agrees 
with petitioner that the validity of the entry 
to execute the arrest without warrant must 
be tested by criteria identical with those em­
bodied in 18 USC § 3109, which deals with 
entry to execute a search warrant.5 That 
section provides that an officer, executing a 
search warrant, may break open a door only 
if, "after notice of his authority and pur­
pose," he is denied admittance. The Gov­
ernment states in its brief that, ''Where an 
arrest is made on probable cause rather than 
a warrant, these statutory requirements must 
be met before an officer can force entry into 
an apartment." These statutory requirements 
are substantially identical to those judicially 
developed by the Court of Appeals for the 
District of Columbia. in Accarino v United 
States, 85 App DC 394, 179 F2d 456, 465. Since 
the rule of Accarino (Headnote 4) bears such 
a close relationship to a statute which is not 
confined in operation to the District of Co­
lumbia, we believe that review is warranted 
here. Cf. Del Vecchio v Bowers, 296 US 280, 
80 L ed 229, 56 S Ct 190; Carroll v United 
States, 354 US 394, 414, 1 L ed 2d 1442, 1454.. 
77 S Ct 1332. 

From earliest days, the common law dras­
tically limited the authority of law officers 
(Headnote 5) to break the door of a house 
[357 US 307] to effect an arrest.11 Such ac­
tion invades the precious interest of privacy 
summed up in the ancient adage that a man's 
house is his castle. As early as the 13th 
Yearbook of Edward IV (1461-1483), at folio 
9, there is a recorded holding that it was un­
lawful for the sheriff to break the doors of 
a m-an's house to arrest him in a civil suit 
in debt or trespass, for the arrest was then 
only for the private interest of a party. Re­
marks attributed 7 to William Pitt, Earl of 
Chatham, on the occasion of debate in Par­
liament on the searches incident to the en­
forcement of an excise on cider, eloquently 
expressed the principle: 

"The poorest man may it: his cottage bid 
defiance to all the forces of the crown. It 
may be frail; its roof may shake; the wind 
may blow through it; the storm ma.y enter; 
the rain may enter; but the King of Eng­
land cannot enter--rul his forces dares not 
cross the threshold of the ruined tenement I" 

But the com..m.on law recognized some au­
thority ln law officers to break the door of 
a. dwelling to arrest for felony. The common­
law authorities differ, however, as to the 

circumstances in which this was the case. 
Hawkins says: "where one lies under a prob­
able Suspicion only, and is not indicted, it 
seems the better Opinion at this Day, That 
no one can justify the Breaking open Doors in 
Order to [357 US 308] apprehend him." 2 
Hawkins, Pleas of the Crown, c. 14 § 7 (1762); 
see also Foster, Crown Law, 321 (2d ed. 1776). 
Coke appears to have been of the same view. 
and to have thought that the breaking of a 
house was limited to cases in which a writ, 
now our warrant, had issued. Co. 4th Inst. 
177. On the other hand. Hale says that "A 
man, that arrests upon suspicion of felony, 
may break open doors, if the party refuse 
upon demand to open them . . . . " 1 Hale, 
Pleas of the Crown, 583 (1736). 

Whatever the circumstances under which 
breaking a door to arrest for felony (Head­
note 6) might be lawful, however, the break­
ing was unlawful where the officer failed 
first to state his authority and purpose for 
demanding admission. The requirement was 
pronounced in 1603 in Semayne's Case, 5 Coke 
91, 11 ERC 629, 77 Eng Reprint 194: "In all 
cases where the King is party, the sheriff (if 
the doors be not open) may break the party's 
house, either to arrest him, or to do other 
execution of the K[ing] 's process, if other­
wise he cannot enter. But before he breaks it, 
he ought t.o stgnify the cause of hts coming, 
and to make request to open doors • • • .'' 
(Emphasis supplied.) 

The requirement stated in Semayne's Case 
still obtains. It is reflected in 18 U.S.C. 
§ 3109, in the statutes of a large number of 
Sta.tes,8 and in the American Law [357 US 
3091 In&titurte's proposed Code of Criminal 
Procedure, §28.9 It applies, as the Govern­
ment here concedes (Headnote 7), whether 
the arrest is to be made by virtue of a war­
rant, or when officers are authorized to make 
an arrest for a felony Without a warrant. 
There are some state decisions holding that 
justification for noncompliance exists in 
exigent circumstances, as, for example, when 
the officers may in good faith believe that 
they or someone Within are in peril of bodily 
harm, Read v Case, 4 Conn 166, 10 Am Dec 
110, or that the person to be arrested is 
fleeing or attempting to destroy evidence. 
People v Maddox, 46 Oal2d 301, 294 P2d 6. 

But whether the unqualified requirements 
of the rule admit of an exception justifying 
noncompliance in exigent circumstances is 
not a question we are called upon to deoide 
in this case. The Government mak~ no 
claim here of the existence of circumstances 
excusing compliance. The Government con­
cedes that compliance was required but 
argues that "compliance is evident from the 
events immediately preceding the officers' 
forced entry." 

The rule seems to require notice (Head­
note 8) in the fom1 of an express announce­
ment by the officers Olf their purpose for 
demanding admission. The burden of mak­
ing an express announcement is certainly 
slight. A few more words by [357 US 310] 
the officers would have satisfied the require­
ment in this case. It may be that, without 
an express announcement of purpose, the 
facts known to officers would justify them 
in being virtually certain that the petitioner 
already knows their purpose so that an an­
nouncement woulq be a useles gesture. Cf. 
People v Martin, 45 Cal2d 755, 290 P2d 855; 
Wilgus, Arrest Without a Warrant, 22 Mich 
L Rev 798, 802 (1924) .10 But even by that 
test the evidence upon which the Govern­
ment relies (Headnote 9) was not sufficient 
to justify the officers' failure expressly to 
notify the petitioner that they demanded 
admission to his apartment for the purpose 
of arresting him. 

The single fact known to the officers upon 
which the Government relies is the "split­
second" occurrence in which the petitioner 
evinced "instantaneous resistance to their 
entry," an "almost instinctive attempt to 
bar their entry after they [the officers] had 
identified themselves as pollee . . . ." It 1s 
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argued that this occurrence "certainly points 
up that he knew their purpose immediately 
... [and], at once, realized that he had been 
detected and that the o:tllcers were there to 
arrest him"; [357 US 311] that "[i]t would 
be wholly unrealistic to say that the officers 
had not made their purpose known because 
they did not more formally announce that 
they were there to arrest him." 

But, first, the fact that petitioner at­
tempted to close the door did not of itself 
prove that he knew their purpose to arrest 
him. It was an ambiguous act. It could have 
been merely the expected reaction of any 
citizen having this experience at that hour 
of the morning, particularly since it does 
not appear that the o:tllcers were in uniform, 
cf. Accarino v United States, supra 85 App 
DC at 403, 179 F2d at 465, and the answer 
.. 'Police" was spoken "in a low voice" and 
might not have been heard by the petitioner 
.so far as the o:tllcers could tell. 

second, petitioner's reaction upon opening 
the door could only have created doubt in 
the o:tllcers' minds that he knew they were 
pollee intent on arresting him. On the mo­
tion to suppress, Agent Wilson testified that 
"he wanted to know what we were doing 
there." This query, which went unanswered, 
is on its face inconsistent with knowledge. 
The majority of the Court of Appeals de­
nied the import of the query by inferring that 
Miller knew Wilson and Wurms personally 
and recognized them as soon as he opened 
the door. That inference has no support 
in the record.11 But even if this inference 
were [357 US 312] supportable, Miller's rec­
ognition of Wilson and Wurms as pollee offi­
cers would not have justified them, in light 
of other facts known to them, in being vir­
tually certain that Miller actually knew the 
reason for their presence. The officers knew 
that petitioner was unaware of Shepherd's 
arrest; they knew that he was unaware that 
the currency was marked; they knew that 
he was unaware that their presence was pur­
suant to a plan, initiated by Reed's disclo­
sures, to catch the petitioner in a criminal 
act. Moreover, they did not actually know 
that petitioner had made a sale to Shep­
herd and received the marked money, for 
Shepherd had not talked and had not been 
seen to enter petitioner's apartment. The 
fact that the marked money was found in 
the apartment has no bearing upon the pe­
titioner's knowledge of the officers' purpose 
since he did not know that the money was 
marked. This Court said in United States 
v Di Re, supra (332 US at 595): "We have 
had frequent occasion to point out that 
a search is not to be made legal by what it 
turns up (Headnote 10). In law it is good 
or bad when it starts and does not change 
character from its success." The most that 
can be said is that the petitioner's act In 
attempting to close the door might be the 
basis for the officers being virtually certain 
that the petitioner knew there were police at 
his door conducting an investigation. This, 
however, falls short of a [357 US 313] vir­
tual certainty that the petitioner knew of 
their purpose to arrest him. The require­
ment is not met except by notice of that 
purpose, for the Government admits that 
the o:tllcers had no authority to break the 
petitioner's door except to arrest him. We 
must, therefore, conclude (Headnote 9) that 
the petitioner did not receive the required 
notice of authority and purpose. 

We are duly mindful of the reliance that 
society must place for achieving law and 
order upon the enforcing agencies of the 
criminal law. But insistence on observance 
by law officers (Headnote 11) of traditional 
fair procedural requirements is, from the 
long point of view, best calculated to con­
tribute to that end. However much in a 
particular case insistence upon such rules 
may appear as a technicality that inures to 

Pootnotes at end of article. 

the benefit of a guilty person, the history of 
the criminal law proves that tolerance of 
short-cut methods in law enforcement im­
pairs Its enduring effectiveness. The re­
quirement of prior notice of authority and 
purpose before forcing entry into a home is 
deeply rooted in our heritage and should not 
be given grudging application. Congress, 
codifying a trad!Ltion embedded in Anglo­
American law, has declared in § 3109 the 
reverence of the law for the indiVidual's right 
of privacy in hlls house.12 Every householder 
(Headnote 12), the good and the bad, the 
guilty and the innocent, is entitled to the 
protection designed to secure the common 
interest against unlawful invasion of the 
house. The petitioner (Headnote 13) could 
not be lawfully arrested in his home by 
officers breaking in without first giving him 
notice of their authority and purpose. Be­
cause the peitioner did not receive that 
[357 US 314] notice before the officers broke 
the door to invade his home, the arrest was 
unlawful, and the evidence seized should 
have been suppressed. 

Reversed. 
Mr. Justice Harlan concurs in the result. 

SEPARATE OPINION 

Mr. Justice Clark, with whom Mr. Justi£e 
Burton concurs, dissenting. 

I agree that a requirement of prior notice 
of authority and purpose should not be 
given a ''grudging" application. But by the 
same token it should not be reduced to an 
absurdity. A majority of the Court of Ap­
peals has concluded that petitioner, at the 
time the pol1ce entered his apartment, "al­
ready fully understood who the officers were 
and that they sought to arrest him." 100 
App DC 302, 244 F2d 750, 758. The entry, 
therefore, was held valid under District of 
Columbia law.18 [357 US 315] This Court 
now superimposes upon the local rule of the 
District an artificial and unrealistic require­
ment that, even under the circumstances 
found here, police must make "an express 
announcement" in unmistakable words that 
they are the police and have come to make 
an arrest. 

The Court attempts to justify interference 
in local law by what it terms a "concession .. 
of the Government that validity of the entry 
must be tested by a federal statute relating 
to forcible entry to execute a search war­
rant.u But the fact that the Government 
seeks clarification of a general federal stat­
ute, possibly to serve its purposes in prose­
cutions elsewhere, is no reason for us to 
oblige, especially when the result is to sub­
vert existing local law. In the process, the 
Court reverses the conviction of a whole­
sale narcotics violator with a previous rec­
ord in the traffic who carries on his abomin­
able trade by using a juvenile as his dope 
peddler and co-conspirator. 

The facts on which the Court of Appeals 
found the entry valid were these: Officers 
trailed Shepherd as he proceeded by taxicab 
to purchase heroin for Lewis, a narcotics 
agent. Shepherd went to the apartment oc­
cupied by his sister, Mrs. Byrd, and by peti­
tioner. The officers saw him enter the apart­
ment building. Agent Wilson followed him 
to the basement entrance and saw him dis­
appear down a lighted hall about "as long 
as the jury box." Other than the entrance, 
there were only two [357 US 316] doors into 
the hall, one leading into petitioner's apart­
ment, the other into a furnace room. No one 
lived in the basement except petitioner and 
Mrs. Byrd. Wilson then withdrew to a loca­
tion across the street. He saw a light go on 
in the furnace room, remain on shortly, and 
then go out. Shepherd soon emerged, re-en­
tered the taxicab and drove away. The of­
ficers followed, arrested Shepherd, and 
seized 100 capsules of heroin found in the 
taxicab. 

The opinion of the Court of Appeals 
graphically described the subsequent events: 

"After the arrest of Shepherd, the officers, 
having found the 100 capsules of heroin, im­
mediately went back to the apar.tment oc­
cupied by Mrs. Byrd and Miller, and, a few 
minutes later, knocked on the door and an­
nounced their identity. Thereupon Miller, 
known to the officers as a narcotics violator, 
having opened his door part way, recognized 
the o:tllcers of the narcotics squad and at­
tempted to close the door. As he pulled the 
door to, the o:tllcers resisted his effort to close 
it, a chain bolt broke, and the officers ar­
rested Miller and Mrs. Byrd." 100 App DC 
at 304, 244 F2d, at 752. 

This summary is amply supported by the 
evidence. Wilson testified that petitioner 
previously met him when he was an agent 
with the Federal Bureau of Narcotics. He 
also knew petitioner in connection with a 
narcotics case. O:tllcer Wunns testified that 
he too knew petitioner officially.15 As to their 
entry into the apartment, Wurms testified: 
"I knocked on the front door . . . somebody 
[357 US 317] asked, 'Who's there?' I said 
'Blue'-in a low voice, I said 'Police.' I re­
peated it two or three times in that manner. 
The door opened. There was a chain on the 
door. Blue Miller saw me, Agent Wilson, and 
I don't know who else he saw but he tried 
to close the door .... " Wilson described the 
entry this way: "There was a short struggle 
there between Wurms and Miller to open 
the door and finally the door was forced 
open and we got ourselves into the apart­
ment." The officers found the marked cur­
rency and a carton of one thousand unfilled 
gelatin capsules. Three hundred and eighty­
one such capsules filled With heroin were 
found in the furnace room across the hall. 

At a pretra.i.l hearing petitioner moved to 
suppress the marked currency, alleging that 
the officers had neither warrant nor probable 
cause for arrest. This motion was denied. At 
trial before a jury and a different judge the 
motion was renewed. In denying the motion 
the judge said, "I will give you the right to 
make another motion. You certainly have a 
right at the end of the testimony." Petitioner 
never availed himself of this opportunity. 

On appeal petitioner shifted his ground, 
emphasizing that even if the officers had 
probable cause to arrest him, such authority 
was improperly exercised because they did 
not formally announce their purpose before 
entry. The Court of Appeals held: 

"Against the background of the facts as 
noted and the law as summarized, we find 
the officers at Miller's door, knowing that a 
felony had been committed and having prob­
able cause to believe it was continuing. 
The statute spelled out their clear duty to 
arrest." 100 App DC 302, 309, 244 F2d 750, 
757. 

The court agreed with the trial judge "that 
the attempt of the o:tllcers to arrest Miller at 
his doorway under the circumstances of this 
case was not unreasonable," and found [357 
US 318] that the breaking of the door chain 
"in the course of his resistance [was] im­
material and his arrest, immediately made, 
was justified." 100 App DC at 310, 244 F2d, 
at 758. Concluding that Miller without doubt 
was aware both of the officers' identity and 
purpose, the court upheld the refusal of the 
trial court to suppress the evidence, and 
found the proof of guilt "overwhelming and 
unanswerable." 

The majority, however, brushes aside these 
conclusions, explaining petitioner's action in 
slamming the door as "the expected reaction 
of any citizen." This is something entirely 
foreign to my concept of the respect a law­
abiding citizenry pays to its law-enforce­
ment o:tllcers. Nor can I accept the conclu­
sion of the Court that the circumstances 
found by the Court of Appeals fall "short of 
a virtual certainty that the petitioner knew 
of [the o:tllcers'] purpose to arrest him." His 
knowledge--in the absence of an express ad­
mission by him--can never be a "virtual cer­
tainty." Rather than attempting to psy-



July 17, 1970 CONGRESSIONAL RECORD- SENATE 24855 
choanalyze petitioner, we should measure his 
understanding by his outward ·acts. The 
Court of Appeals found that they indisput­
ably established petitioner's awareness of the 
police purpose. We should not disturb that 
finding. 

The majority does not deal with the "ex­
igent circumstan<:es" of the case be<:ause the 
Government makes no claim for thus "ex­
cusing compliance" with the statute. It is to 
be noted, however, that the Court of Appeals 
expressly based its opinion on the fact that 
the officers "were confronted by the need for 
a decision arising from the necessitous cir­
cumstances of the situation." The position 
of the Government does not excuse us from 
evaluating the circumstances of the whole 
case. I believe that the Court of Appeals was 
eminently correct in its conclusion that "ne­
cessitous circumstances'' here warranted the 
officers in entering the apartment. As that 
court pointed out, petitioner might have fled 
or hidden [357 US 3191 himself or destroyed 
the fruits of his crime, particularly in view 
of his background and the visit of his broth­
er-in-law Shepherd only a few moments be­
fore. Certainly he soon would have learned 
of Shepherd's arrest. Moreover, his attempt 
to forcibly prevent the entry of the officers 
into his apartment required their immediate 
action. Any delay might well have precluded 
the arrest. Destruction of the marked money 
might have prevented the establishment of 
petitioner's guilt. As the Government points 
out, "split-second action [was} necessary." 

I would affirm the judgment on the ba.sis 
of the District of Columbia rule in Accarino, 
85 App DC 394, 179 F2d 456, supra, which I 
believe this Court should honor.1e 

FOOTNOTES 
1 The group induded two Federal Bureau 

of Narcotics agents, Wilson and Pappas, officer 
Wurms of the District of Columbia Metro­
politan Police Department, and officers Bow­
man and Thompson of the Virginia State Po­
lice, who were trainees in the narcotics pro­
gram of the State of Virginia. 

~ Officer Wurms testified: 
"The Witness: Agent Wilson and I were at 

the front door of the apartment No. 1, 1337 
Columbia Road. I knocked on the front door. 
I said-somebody asked, 'Who's there? I said, 
'Blue' [the petitioner's nicknameJ-in a low 
voice, I said 'Police.' 

"I repeated it two or three times, in that 
manner. 

"The door opened. There was a chain on the 
door. Blue Mlller saw me, Agent Wilson, and 
I don't know who else he saw but he tried to 
close the door and at that time we put our 
hands inside the door and pulled and ripped 
the chain off, and entered." 

a At the trial, but not at the hearing on 
the motion to suppress, agent Wilson testi­
fied, "He said, 'What do you-all want?' And 
we says, 'Police, you are under arrest, we 
want in.' He says he was not going to let us 
in, or something like that, and so Officer 
Wurms took ahold of the door and pulled 
it open." But apparently the Government is 
satisfied that agent Wilson was mistaken in 
saying that there was mention of the pur­
pose to arrest. His testimony on the motion 
to suppress as well as the testimony of of­
fleer Wurms, both on the motion and at the 
trial, is contrary. The GoveTnlllent in its 
brief refers to this testimony merely in foot­
notes. Its brief accep·ts the petitioner's prem­
ise that the case should be decided upon the 
basis that the evidence shows that the of­
ficers did not formally announce their pur­
pose. The Court of Appeals decided the case 
on the basis that Wilson did not make the 
statement. 100 App DC 294, 244 F2d 750, 754. 

~Narcotics agents were subsequently given 
authority by 26 USC § 7607, added July 18, 
1956, to make an arrest where the agents 
have "reasonable grounds to believe that the 
person to be arrested has committed" a nar­
cotics offense. In the District of Columbia 
peace officers (Headnote 1) having probable 

cause to believe that a felony is being, or has 
been, committed are empowered to arrest 
without a warrant. Wrighton v. United 
States, 98 App DC 377, 379, 222 F2d 556, 
558. 

5 18 usc § 3109. 
"The officer may break open any outer or 

inner door o-r window of a house, or any 
part of a house, or anything therein, to 
execute a search warrant, if, after notice of 
his authority and purpose, he is refused ad­
mittance or when necessary to liberate him­
self or a person aiding him in the execution 
of the warrant.'' 

The petitioner does not raise a question 
of the application of DC Code, 1951, § 4-141. 
See also § 4-145. 

6 Judge Prettyman's opinion for th-e Court 
of Appeals in Accarino v. United States, 85 
App DC 394, 179 F2d 456, discusses compre­
hensively the development of the law. See 
also the exhaustive article, Wilgus, Arrest 
Without a Warrant, 22 MichL Rev 541, 673, 
798 (1924). 

7 The Oxford Dictionary of Quotations (2d 
ed. 1953), 379. In Hansard, Parliamentary 
History of England ( 1813), val 15, column 
1307, under the proceedings in the Commons 
on the cider tax in March, 1763, we find: "Mr. 
Pitt spoke against this measure, particularly 
against the dangerous precedent of admitting 
the officers of excise into private houses. 
Every man's house was his castle, he said." 

8 Ala Code, 1940, Tit 15, § 155; Ariz Rev 
Stat, 1955, Tit 13, § 1411; Deering's Cal Penal 
Code, § 844; Fla Stat, 1957, § 901.17; Idaho 
Code, 1947, § 19-611; Burns' Ind A:nn Stat, 
1956, Replacement Vol, § 9-1009; Iowa Code 
Ann, 1949, § 755.9; Kan Gen Stat, 1949, 
§ 62-1819; Ky Rev Stat, 1953, § 70.078; Dart's 
La Crim Code, 1943, Art 72; Mich Stat Ann, 
1954, § 28.880; Minn Stat, 1945, § 629.34; Miss 
Code, 1942, § 2471; Mo Rev Stat Ann, 1949, 
§ 544.210; Mont Rev Codes, 1947, § 94-6011; 
Nebr Rev Stat, 1943, § 29-411; Nev Rev Stat, 
1957, § 171.305; Clevenger-Gilbert's NY Crim 
Code, 1956, § 178; NC G-en Stat, 1943, 
§ 142-36; Page's Ohio Rev Code, 1953, 
§ 2935.15; Okla Stat Ann, Tit 22, § 194; Ore 
Comp Laws, 1940, § 26-1530; SC Code, 1952, 
§ 53-198; SD Code, 1939, § 34.1606; Tenn 
Code, 1955, § 4o-807; Utah Code Ann, 1953, 
77-13-12; Remington's Wash Rev Stat. 1932, 
§ 2082; Wyo Camp Stat, 1945, § 1Q-309. 

9 Code of Crlm Proc, American Law In­
stitute, Official Draft, § 28 (1930). 

"Right of officer to break into building. 
An officer, in order to make an arrest either 
by virtue of a warrant, or when authorized to 
make such arrest for a felony without a war­
rant, as provided in section 21, may break 
open a door or window of any building in 
which the person to be arrested is or is 
reasonably believed to be, it he is refused 
admittance after he has announced his au­
thority and purpose." 

1o Professor Wilgus sums up his discussion 
of the breaking of doors thus: "Because 
doors are broken, there must be a necessity 
for so doing, and notice of the authority and 
purpose to make the arrest must be given 
and a demand and refusal of admission must 
be made, unless this is already understood, 
or the peril would be increased." 22 Mich L 
Rev 798, 802. [Footnotes omitted.} The dis­
senting opinion herein, in footnote 1, mis­
takenly refers to this passage as if it were 
a holding "enunciated" by the Court of Ap­
peals. In fact, this passage was merely 
quoted without approval. The holding was: 
"Upon one topic there appears to be no dis­
pute in the authorities. Before an officer can 
break open a door to a home, he must make 
known the cause of his demand for entry. 
There is no claim in the case at bar that the 
officers advised the suspect of the cause of 
their demand before they broke down the 
door." Accartno v United States, 85 App DC 
394, 403, 179 F2d 456, 463. 

u Judge Holtzoff heard the motion to sup­
press over two months before the trial. Our 

examination of th<' record made at that time 
brings us into complete agreement with 
Judge Edgerton, who, dissenting in the 
Court of Appeals, said, "I find no evidence, 
and the court cites no evidence, that sup­
ports an inference that Miller even recog­
nized the officers as the narcotics squad.'' 100 
App DC 302, 311, 244 F2d 750, 759. Even if 
petitioner could have seen the officers suffi­
ciently to make out their faces, there is no 
evidence that he knew them personally. The 
record at best supports an inference, not 
that either officer personally knew Miller, or 
that Miller had met, or even heard of, either 
officer, but only that the officers knew of 
him as a reputed narcotics violator. Judge 
Youngdahl presided at the trial and refused 
to hear a renewed motion to suppress be­
cause he considered the matter settled by 
Judge Holtzoff's ruling. Agent Wilson's testi­
mony at the trial was again at variance with 
his testimony before Judge Holtzoff as it 
had been on the question whether the officers 
had communicated their purpose to arrest. 
At the trial he testified that M1ller had met 
him on one occasion before the night of the 
arrest. Apparently unwilling to rely on this 
testimony, in the face of its inconsistency, 
the majority of the Court of Appeals did not 
allude to it as the basis for its conclusion 
that M1ller recognized the officers. 

12 Compliance is also a safeguard for the 
police themselves who might be mistaken for 
prowlers and be shot down by a fearful 
householder. See concurring opinion in Mc­
Donald v United States, 335 US 451, 460, 461, 
93 L ed 153, 160, 161, 69 S ct 191. 

13 The rule in the District with which the 
Court of Appeals found compliance was 
enunciated in Accarino v United States, 85 
App DC 394, 179 F2d 456 (opinion by Judge 
Prettyman). Rehearing en bane in the in­
stant case was denied without dissent, with 
the author of Accarino participating. 

In discussing the local rule, Judge Pret­
tyman in Accarino quoted with approval 
from Wilgus, Arrest Without a Warrant, 22 
Mich L Rev. 798, 802: "Before doors are 
broken, there must be a necessity for so 
doing, and notice of the authority and pur­
pose to make the arrest must be given and 
a demand and refusal of admission must 
be made, unless this is already understood, 
or the peril would be increased." (Emphasis 
added.) 85 App DC, at 401, 179 F2d, at 463. 
The Court of Appeals in the instant case 
recognized this language as the embodiment 
of the local rule, 100 App DC, at 309,244 F2d, 
at 757, and in finding that petitioner "al­
ready fully understood who the officers were 
and that they sought to arrest him." id., 100 
App DC, at 310, 244 F2d, at 758, applied that 
rule in affirming the conviction. 

This Court now concludes that the rule 
"judicially developed" in the District is 
"substantially identical" to 18 USC § 3109, 
which concerns entry to execute a search 
warrant. It is important to note, however, 
that certain language, set out in italics 
above, is peculiar to the local "judicially 
developed" rule. The latter is not respected 
in the interpretation of § 3109 by the Court 
today. 

u While the Government in its brief agrees 
"that the validity of the entry should be 
tested under the standard of 18 USC 3109," 
it joins that position with the contention 
that "[uJnder these circumstances, [the 
police} entry complied with the teaching in 
Accarino v. United States [85 App DC 394, 
401J, 179 F2d 456, 463.'' See note 1, supra. 

15 Q. "How did you know [Miller J ?" A. "Pre­
vious knowledge, and I have seen him be­
fore." Furthermore, petitioner in his affidavit 
supporting his motion to suppress swore 
"that officers Wilson, Pappas and four others 
did break the chain off the door,'' and fur­
ther that Wilson physically assaulted him 1n 
his apartment. 

18 See Fisher v United States, 328 US 463, 
476, 90 L ed 1382, 1390, 66 S Ct 1318, 166 ALR 
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1176 (1946), where the Court said, "Our pol­
icy is not to interfere with the local rules of 
law which [District of Columbia courts] 
fashion, save in exceptional situations where 
egregious error has been committed!' 

In Griffin v United States, 336 US 704, 93 L 
ed 993, 69 S Ct 814 (1949), the Court deter­
mined that there was no "federal rule" on 
the issue in the case. But it added that even 
if there were such a rule, it would not neces­
sarily control in the District of Columbia: 
"This Court, in its decisions, and Congress, 
in its enactment of statutes, have often rec­
ognized the appropriateness of one rule for 
the District and another for other jurisdic­
tions so far as they are subject to federal 
law." Id. 336 US at 712. The Court noted that 
it was the "special function" of the Court of 
Appeals to decide questions of local law. 
"Only in exceptional cases will this Court 
review a determination of such a question by 
the Court of Appeals for the District." Id., 
336 US at 718. 

Mr. ERVIN. Mr. President, I think per­
haps it was very appropriate for me to 
speak of the Prophet Micah because this 
bill depends so much on prophecy and the 
power of prophecy. 

I wish to commend the distinguished 
senior Senator from Maryland for the 
great work he has done in this field, and 
I disclaim any purpose to criticize him 
on account of the fact that this bill con­
tains the no-knock and preventive deten­
tion provisions. He has frankly stated 
all of the time that he favors such provi­
sions. He has just the same right to favor 
preventive detention as I do to oppose 
putting people in jail for crimes they have 
not committed and may never commit. 
He has exactly the same right to say that 
officers of the l1aw should be given the 
authority to enter people's houses with­
out prior notice as I do to maintain the 
right that a man's home is his castle and 
that it is a sacred right that should be 
protected. 

But I do agree with the Senator on one 
point. He used football language to de­
scribe my efforts and the efforts of my 
colleagues to get a really good bill here, 
without these inequities, as an "end run." 
It was well to engage in football parlance 
in discussing this bill and this conference 
report because this conference report 
certainly does "kick" the Constitution all 
over the District of Columbia. So it is well 
to refer to football where so much kicking 
is done as in this bill. I think it was a very 
appropriate metaphor or simile, as one 
may see fit to describe it. 

I wish to call attention to the no­
knock provisions of this bill. They ap­
pear on pages 160 and 177. The provi­
sion on page 177 states: 

"(a) Any officer authortzed by law to 
make arrests, or to execute search warrants, 
or any person aiding such an officer, may 
break and enter any premises, any outer or 
inner door or window of a dwelldng house 
or other bullding, or any part thereof, any 
vehicle, or anything within such dwelllng 
house, building, or vehicle, or otherwise enter 
to execute search or arrest warrants, to make 
an arrest where authorized by law without 
a warrant, or where necessary to liberate 
himself or a person aiding h1l:n in the execu­
tion or such warrant or in making such 
arrest. 

"(b) Breaking and entry shall not be made 
until after such officer or person makes an 
announcement of his identity and purpose 
and the officer reasonably believes that ad­
mittance to the dwelUng house or other 

bu1lding or vehicle is being denied or unrea­
sonably delayed. 

" (c) An announcement of identity and 
purpose shall not be reqUtired prior to such 
breaking and entry-

"(1) if the warrant expressly authorizes 
breaking and entry without such a prior an­
nouncement, or 

" ( 2) if circumstances known to such of­
fleer or person at the time of breaking and 
entry, but, in the case of the execution of a 
warrant, unknown to the applicant when 
applying for such warrant, give him probable 
cause to believe that-

"(A) such notice is likely to result in the 
evidence subject to seizure being easily and 
quickly destroyed or disposed of, 

"(B) such notice is liJ.kely to endanger the 
life or safety of the officer or another person, 

"(C) such notice is likely to enable the 
party to be arrested to escape, or 

"(D) such notice would be a. useless ges­
ture. 

Mr. President, the Supreme Court had 
occasion to consider the question of the 
meaning of the Fourth Amendment in 
respect to matters of this ~d. I sha~ 
return in a few minutes to discuss this 
particular provision, but I wish to lay 
some emphasis on my belief about what 
Micah called the right of a man to dwell 
under his own vine and under his own 
fig tree without being afraid, and what 
an important right it is. 

one of the recent commentaries upon 
the Constitution was written by Bernar.d 
Schwartz. Two of the volumes of thiS 
commentary are entitled "The Rights of 
the Person." These two volumes deal 
with these fundamental rights, which 
Jeremiah Black stated in his argument 
in Ex parte Milligan, that the Found­
ing Fathers had garnered from the basic 
principles of our law, such as the Ma~na 
Charta, the Bill of Rights, and the P~­
ciples of Common Law. They deal Wlth 
the importance of these rights which are 
necessary for the individual to retain if 
he is to be a free man and is to live in 
a free society. 

In volume 1 of "Rights of the Person" 
Mr. Schwartz stated as follows, as shown 
at pages 178, 179, and 180: 

PRIVACY OF THE HOME 

When we think of a right of privacy, consti­
tutionally guaranteed against governmental 
invasions, we naturally think first of the pri­
vacy of the home, for it is such privacy that 
is most plainly safeguarded by explicit provi-
sions in the basic document. . 

In protecting the privacy of the home, _the 
Constitution does "but embody a. principle 
of English liberty, a principle old, yet newly 
won that finds another expression in the 
maxim, 'every man's home is his castle.' " As 
early as 1603 Coke's Reports could declare 
"That the house of every one is to him as his 
castle and fortress, as well for his defense 
against injury and violence, as for his 
repose.'' 

certainly the notion of the home as a priv­
ileged place whose .privacy may not be dis­
rupted by governmental intrusions is one 
that is basic in a. free society: "A sane, de­
cent, civilized society must provide some such 
oasis, some shelter from public scrutiny, 
some insulated enclosure, some enclave, some 
inviolate place which is a man's castle. 

The Framers themselves were deeply con-
cerned with the problem of search by public 
officials. They were well aware of the abusive 
attempts by Crown officers, both in Britain 
and the Colonies, to exceed the narrow limits 
within which the law confined governmental 
powers of search. Such attempts called forth 
both the enduring judgment in Entick v. 

Carrington ( 1765), which imposed funda­
mental limitations on the power of search 
that are still va.lld, and appeals to the colo­
nial courts, which culminated in the famous 
attack by James Otis against general writs 
of assistance in Paxton's Case (1761). 

What Otis was concerned with was essen­
tially (to use his own phrase), "the freedom 
of one's house," which he characterized as 
"one of the most essential branches of En­
glish liberty." The general writs at issue, de­
clared Otis, "would totally annihilate this 
privilege. 

• • • • • 
It may thus be seen that it is statutes and 

the law of torts-not constitutional guaran­
ties-which forbid invasions of privacy by 
private individuals. The constitutional guar­
anties, from which (we saw in the last sec­
tion) a. constitutional right of privacy may 
be derived, are directed against government 
action alone. To the extent that the Consti­
tution does confer a. right of privacy, it is 
a. right against governmental invasions. It is 
to the principles governing such invasions 
that the remainder of this chapter wm be 
devoted, dealing first with the privacy of the 
home and then with other aspects of the con­
stitutional right of privacy. 

All this bill requires for a no-knock 
warrant is a bare suspicion of the 
applying officer as to what is going to 
happen in the future. You know, Mr. 
President, I think 1f officers of the law 
have the uncanny capacity to prophesy 
what is going to happen ·in the future, 
they ought to be given the job of running 
our Government, because they might 
keep us from involving ourselves 1n such 
problems as we are now confronted with 
in Vietnam. This bill requires them to be 
prophets if they are going to discharge 
the duties imposed upon them and exer­
cise the powers it vests in them. This bill 
permits them to break bars and locks 
just as James Otis said the British 
customs officers in Boston were doing at 
the time the American people decided 
they would seek freedom so that they 
could keep their homes for their castles 
and not have officers of the law breaking 
into their houses all day and all night, 
as this bill would authorize them to do. 
Continuing to read from Schwartz• 
book: 

To be sure, the Otis appeal on behalf of 
the fundamental safeguard for the Uberty 
of the people to the colonial court, staffed 
as it was with judges subservient to the 
Crown's pleasure, failed. But a higher tri­
bunal was uLtimately to resolve the issue, 
The debate in Paxton's Case, we are told by 
the highest Court, "was perhaps the most 
prominent event which inaugurated the re­
sistance of the colonies to the oppressions 
of the mother country." The Otis argument, 
exclaimed John Adams in a. famous com­
ment over half a. century after the event, 
"breathed into this nation the breath of 
life," and, "Then and there the child Inde­
pendence was born." 

The abuses against which Otis declaimed 
were part of the living experience of the men 
who founded the American Republic. They 
wrote that experience directly into the 
Fourth Amendment. "With the fresh recol­
lection of those stirring discussions [re-
specting writs of assistance] , and of the 
revolution which followed them, the article 
in the Bill of Rights, respecting searches 
and seizures was framed and adopted." 

The Fourth Amendment categorically pro­
claims that, "The right of the people to be 
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secure in their persons, houses, papers, and 
effects, against unreasonable searches and 
seizures, shall not be violated." So basic to 
liberty is such protection against govern­
men tal search and seizure deemed, that 
every state in the Union has a similar con­
stitutional safeguard. 

Ln section 359, we saw that the Fourth 
Amendment prohibition (barring, as it does, 
unreasonable arrests) is a basic security for 
the Sanctity of the Person. There can, at 
the same time, be no doubt that, preoccu­
pied as the Framers were with abusive exer­
cises of powers of search-abuses so deeply 
felt by them as to be one of the potent 
causes of the Revolution-the amendment 
was primarily intended "to prevent ... un­
lawful invasion of the sanctity of the home." 
At the very core of the Fourth Amendment, 
the highest Court tells us, "stands the right 
of a man to retreat in to his own home and 
there be free from unreasonable govern­
mental intrusion." 

The Constitution, in thus safeguarding 
the sanctity of the home from unlawful 
governmental intrusion, ensures to the per­
son a privileged sanctuary within which he 
can live his own life, sheltered from public 
supervision and scrutiny-a place where he 
can enjoy what William Faulkner has called 
that "last vestige of privacy without which 
man cannot be an individual." So long as 
such oases of privacy exist, there is still 
room for exercise of that individuality that 
distinguishes not only our species, but each 
of us from the other. "A man can still con­
trol a small part of his environment, his 
house; he can retreat thence from outsiders, 
secure in the knowledge that they cannot 
get at him without disobeying the Consti­
tution. That is still a sizable hunk of lib­
erty-worth protecting from encroachment. 

Mr. President, that is exactly what I 
am trying to do. In opposing the adop­
tion of the conference. report, I am try­
ing to preserve for the benefit of the 
people of the District of Columbia, who 
have no one here to speak in their behalf, 
a liberty worth protecting from en­
croachment. That is precisely what the 
District of Columbia crime bill proposes 
to take from every man, woman, and 
chlld who happens to have a residence 
or place of business in the District of 
Columbia. 

It would seem to me that, if Congress 
should be solicitous about the basic lib­
erties and the basic constitutional rights 
of any of the American people, it should 
be solicitous about the liberties and basic 
constitutional rights of the people of the 
District of Columbia, who live here in 
the shadow of the Capitol which bears 
a flag we like to call Old Glory; the 
Capitol of a country which was created 
by men, as they stated in the Preamble 
to the Constitution, for the purpose of 
preserving to themselves and their pos­
terity the blessings of Uberty. 

It is really passing strange to see this 
proposal for a no-knock provision. It 
authorizes exactly the same kind of con­
duct toward the people residing in the 
District of Columbia that the British 
customs officers exercised in the days of 
James Otis, Samuel Adams, and John 
Adams in respect to the. people of the 
city of Boston. 

John Adams was certainly right when 
he said that this abuse by the officers of 
the Crown of the plivilege of invading the 
homes of the people of the city of Boston 
was the thing which breathed the breath 
of life into our Nation and gave birth to 
the child Independence. 

Yet we have it seriously proposed in 
this bill that this basic right-a right 
which the people of America deemed so 
precious that they went to war to secure 
it-be taken from the people of the Dis­
trict of Columbia. 

I shall come to the preventive deten­
tion question after a while, but we know 
that preventive detention is like the pro­
vision of this bill with relation to the 
swearing out of a search warrant by an 
officer, in that it requires a prophetic 
foresight, the gift of prophecy, the ability 
to foretell the future. And not only the 
future, but the future behavior of an 
individual. That makes it even worse. We 
can come nearer foretelling what the 
forces of nature will do than what indi­
vidual human beings are going to do, be­
cause individual human beings are very 
much like Josh Billings' mule, in onere­
spect. Josh Billings, in speaking of his 
mule, sadd, "It don't kick according to 
no rules whatever." 

I do not believe any law which depends 
upon the ability to prophesy individual 
behavior will work. 

It is a strange thing, here in the year 
of our Lord 1970, that a serious proposal 
is made in the Congress of the United 
States-and, I might add, at the recom­
mendation of the President of the United 
States and at the insistence of the De­
partment of Justice of the United 
States-that Congress make sacrosanct, 
by law, an abuse which prompted the 
American people to rebel against Eng­
land and seek independence from Eng­
land. That shows that the behavior of 
men cannot be predicted--even that of 
Senators and Representatives. 

We had a very fine poet in North Caro­
lina some years ago named John Charles 
McNeill. He wrote one little poem in 
which he said: 

How teasing truth a thousand 
!.aces claims, 

As in a broken mirror; 
And what the fa-ther died for 

in the flames 
His own son scorns as error. 

American patriots died in the flames 
for the privilege of having their home 
regarded as their castle. They died in 
the flames of the revolution to secure 
the right which the prophet Micah called 
the right to sit under their own vines 
and under their own fig trees, where none 
could make them afraid. 

Yet we see their descendants asking 
that we legitimize something which was 
so bad in the eyes of our ancestors that 
they rebelled against the mother country 
and obtained their freedom in order to 
escape from such tyranny. Now we have 
the President of the United States and 
the Department of Justice urging that 
this tyranny be given the sanction of 
Congress in the form of the District of 
Columbia crime bill. 

I mentioned a moment ago the deci­
sion of the Supreme Court of the United 
States in the case of Ker v. the State of 
California, reported in 374 U.S. 23, 10 
L.ed 2d726, 83 S.Ct. 1623. I am going to 
discuss this case. 

There were three opinions in the case, 
which involved the question of whether 
or not the action of officers in the State 
of California in entering a man's house 

without knocking constituted a violation 
of the fourth amendment. 

We had one opinion written by Justice 
Clark, in which three other Justices 
concurred, making it the opinion of four 
Justices. Those four all agreed that the 
requirement that an officer of the law 
notify the occupants of the house of their 
purpose and presence, and call on them 
to admit them before entering the house, 
is normally an inseparable part of the 
fourth amendment. 

There was another opinion, written 
by Justice Brennan, in which three other 
Justices joined, and those four Justices 
concurred in the ruling of the other four 
Justices that the obligation to knock at 
the door of the house and announce their 
presence and purpose to make an arrest 
or to execute a search warrant is an in­
separable part of the fourth amendment, 
subject only to limited exceptions. 

The reason the opinion written by 
Justice Clark became the law of the case 
was because Justice Harlan wrote a 
separate concurring opinion. Justice 
Harlan does not accept the theory that 
the due process clause of the 14th amend­
ment made the fourth amendment ap­
plicable to the States. He contends that 
the action of State officers, when they 
enter the house of a citizen for the pur­
pose of making an arrest or a search 
without first acquainting the citizen with 
their presence and purpose, is to be gov­
erned solely by the due process clause, 
and not by the fourth amendment. 

So, by reason of this separate con­
curring opinion of Justice Harlan, who 
concurred in the result reached by the 
opinion of Justice Clark, Justice Clark's 
opinion became the judgment of the 
Court, although it was concurred in by 
only four Justices out of the nine. 

Since I am going to discuss this 
opinion, I ask unanimous consent at this 
point that all of the opinions and rulings 
made by the Supreme Court of the United 
States, including the dissenting opinions 
and the concurring opinions, in the case 
of Ker against State of California, be 
printed in the RECORD at this point. 

There being no objection, the decision 
was ordered to be printed in the RECORD, 
as follows: 
[374 US 23, 10 L ed 2d 726, 83 S Ct 1623, 

No. 53] 
GEORGE D. KER ET AL., PETITIONERS, V. STATE 

OF CALIFORNIA 

Argued December 11, 1962-Decided June 10, 
1963 

SUMMARY 

On the day following a California pollee 
officer's encounter with a known marijuana 
dealer, including the purchase from the 
dealer of a package of marijuana, other pollee 
officers observed an encounter between the 
dealer and the defendant husband, which oc­
curred under identical surrounding circum­
stances except that the officers did not see 
any substance passing between the two men. 
The officers following the defendant lost con­
tact with him when he made aU-turn in the 
middle of a block. Without securing a search 
warrant, the officers, among them one hav­
ing information that the defendant husband 
was selling from his apartment marijuana 
possibly secured from the dealer, obtained 
from the building manager a. passkey to de­
fendants' apartment, and entered the apart­
ment, where they found the defendant hus­
band in the living room. The defendant wife 
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emerged from the kitchen, and one of the 
officers, after identifying himself, observed 
through the open doorway of the kitchen a 
package of marijuana on a scale atop the 
kitchen sink. The officers then ·arrested both 
defendants and searched the apartment, find­
ing additional marijuana in the kitchen cup­
board and atop the bedroom dresser. 

The defendants were convicted in the Su­
perior Court of Los Angeles County of possess­
ing marijuana.. Their convictions were af­
firmed by the California District Court of 
Appeal on the grounds that there was prob­
able cause for the arrests, that the officers' 
entry into the apartment was for the purpose 
of arrest and was not unlawful, and that the 
search, being incident to the arrests, was 
likewise lawful and its fruits admissible in 
evidence against the defendants. ( 195 Cal 
App 2d 246, 15 Cal Rptr 767.) 

On certiorari, the United States Supreme 
Court affirmed. The ultimate issue before 
the Court concerned the admissib111ty, in 
defendants' trial, of the marijuana seized in 
their apartment. Eight members of the 
Court agreed on the nature of the standards 
applicable to determine the reasonableness 
of a state search and seizure, but split 4 to 4 
as to whether these standards were violated 
under the circumstances of the present case. 
The remaining member-Mr. Justice Har­
lan--concurred in the affirmance of the judg­
ment below. 

In an opinion by Clark, J., expressing the 
views of eight members of the Court, it was 
held that the question of reasonableness of 
a state search and seizure is governed by 
federal constitutional standards, as ex­
pressed in the Fourth Amendment and the 
decisions of the Court applying that amend­
ment. On the other hand, Harlan, J., ex­
pressed the view rthat state searches and sei­
zures should be judged by the more flexible 
concept of "fundamental" fairness, or rights 
"basic to a free society," embraced in the due 
process clause of the Fourteenth Amend­
ment. 

The question whether federal constitu­
tional standards of reasonableness were vio­
lated by the search in the present case was 
answered in the negative in an opinion by 
Clark, J., joined by Black, Stewart, and 
White, JJ. These justices held that the 
search without warrant was valid as incident 
to a lawful arrest, made upon probable cause, 
and that the officers' method of entry was 
not unreasonable. On the other hand, Bren­
nan, J., joined by Warren, Ch. J., and Doug­
las and Goldberg, JJ., expressed the view 
that federal constitutional standards were 
violated because the unannounced lnstrusion 
of the arresting officers into defendants' 
apartment violated the Fourth Amendment. 

HEAD NOTES 

Classified to U.S. Supreme Court Digest, 
Annotated. 
Evidence § 681; Search ana Seizure § 5-re­

strictions on states-admissibility of evi­
dence illegally obtained 
1. The Fourth Amendment is enforceable 

against the states by the same sanction of 
exclusion of evidence as is used against the 
federal government and through the appli­
cation of the same constitutional stant1.ard 
prohibiting "unreasonable searches and 
seizures." [See annotation references 1, 2.] 
Evidence§ 859; Supreme Court of the United 

States § 9-rules of evidence in federal 
criminal trials 
2. The principles governing the admissi­

bility of evidence in federal criminal trials 
are not restricted to those derived solely from 
the Federal Constitution; in the exercise of 
its supervisory authority over the adminis­
tration of criminal justice in the federal 
courts, the United States Supreme Court has 
formulated rules of evidence to be applied in 
federal criminal prosecutions, but the Court 
assumes no supervisory authority over state 
courts. 

Courts § 683-feaeral and. state--conflicts 
3. The very essence of a healthy federalism 

depends upon the avoidance of needless con­
flicts between state and federal courts. 

Search ana seizure § 4--constitutional 
prohibitions 

4. Implicit in the Fourth Amendment's pro­
tection from unreasonable searches and sei­
zures is its recognition of individual free­
doms; that safeguard is of the very essence of 
constitutional liberty the guaranty of which 
is as important and as imperative as the 
guaranties of the other fundamental rights 
of the individual citizens. 
Search and. Seizure § 6--persons protected 

5. The Fourth Amendment forbids every 
search that is unreasonable, and protects 
those suspected or known to be offenders as 
weH as the innocent. 

Search and. Seizure § 8-place of search 

6. The Pourth Amendment's prohibition of 
unreasonable searches and seizures extends 
to the premises where the search was made. 

Search and Seizure § 5--stanclaras 
governing reasonableness 

7. The principle that standards of reason­
ableness of searches and seizures are not 
susceptible of Procrustean application is car­
ried forward when the Fourth Amendment's 
proscriptions are enforced against the states 
through the Fourteenth Amendment. [See 
annotation reference 2.] 
Evidence § 681; Search ana Seizure § 5,· Su­

preme Court of the United States § 9---ob­
tainea through unlawful search and. sei­
zure--distinctions 
8. Although the standard of reasonableness 

of searches and seizures is the same under 
the Fourth and Fourteenth Amendments, 
there is a distinction between evidence held 
inadmissible because of the United States 
Supreme Court's supervisory powers over 
federal courts and evidence held inadmissible 
because prohibited by the United States 
Constitution. [See annotation references 1, 
2.] 

Search ana Seizure § 5-unreasonableness­
aetermination by trial court 

9. The reasonableness of a search is in the 
first instance a substantive determination 
to be made by the trial court from the facts 
and circumstances of the case and in the 
light of the fundmental criteria laid down 
by the Fourth Amendment and in opinions 
of the United States Supreme Cout apply­
ing that amendment. 
Appeal ana Error § 806.5-state court find­

ings-United States Supreme Court re­
view 

10. On review of a state court judgment 
of conviction of crime, the United States 
Supreme Court will respect the state court's 
findings of reasonableness of a search and 
seizure only insofar as the finding is con­
sistent with federal constitutional guaran­
ties. 
Appeal ana Error § 806.5- United States Su­

preme Court review of state court find­
ings-federal constitutional rights 

11. On review by the United States Su­
preme Court of state court judgments of 
conviction of crime, findings of state courts 
involving federal constitutional rights are 
by no means insulated against examination 
by the United States Supreme Court; while 
the Court does not sit as in nisi prius to ap­
praise contradictory factual questions, it 
will, where necessary to the determlna tion 
of constitutional rights, make an indepen­
dent examination of the facts, the findings, 
and the record so that it can determine for 
itself whether in the state court findings, 
such as a finding as to the reasonableness 
of a search and seizure, the constitutional 
criteria established by the Supreme Court 
have been respected. 

Arrest § 1,· evidence § 681; search ana sei­
zure § 4--power of state 

12. The states have power to develop work­
able rules governing arrests, and searches 
and seizures, to meet the practical demands 
of effective criminal investigation and law 
enforcement in the states, provided that 
those rules do not violate the Fourth Amend- · 
ment's proscription of unreasonable searches 
and seizures, and the concomitant com­
mand that evidence so seized is inadmissible 
against one who has standing to complain. 
[See annotation reference 1.] 
Evidence § 681; Search ana Seizure § 12-

search as incident to lawful arrest 
13. Evidence obtained by a search without 

search warrant is admissible only if the 
search was incident to a lawful arrest. [From 
separate opinion by Clark, Black, Stewart, 
and White, JJ.) [See annotation reference 
3.] 

Arrest § 2-without warrant--probable 
cause 

14. The lawfulness of an arrest without 
warrant, which exists where the facts and cir­
cumstances within the arresting officers 
knowledge and of which they had reason­
ably trustworthy information are sufficient 
in themselves to warrant a man of reason­
able caution in the belief that an offense 
has been or is being committed. [From sep­
arate opinion by Clark, Black, Stewart, and 
White,JJ.) 
Arrest § 2-without warrant-for narcotk8 

offenae~easonable grounds 
15. Information within the knowledge of 

state narcotics officers at the time they ar­
rested a suspect at his apartment furnishes 
grounds for a reasonable belief that the 
suspect had committed and was committing 
the offense of possession of marijuana 
where some of the officers observed an en­
counter between a known marijuan a dealer 
and the suspect on the evening of the ar­
rest and, although the officers did not see 
any substance pass between the two men, 
their encounter was a virtual re-enactment 
of the previous night's encounter between 
the dealer and another narcotics officer, in­
cluding the sale by the dealer to that offi­
cer of a pound of marijuana, the virtual 
identity of the surrounding circumstances 
warranting a strong suspicion that the one 
reiQaining element, a sale of narcotics, was 
a part of the encounter preceding the arrest, 
as it was the previous night, and where, 
moreover, the office had information from 
a reliable informer as well as from other 
sources, not only that the suspect had been 
selling marijuana from his apartment but 
also that his likely source of supply was the 
dealer. [From separate opinion by Clark, 
Black, Stewart, and White, JJ.] [See anno­
tation reference 4. J 

Arrest § 2-without warrant--probable 
cause-hearsay information 

16. That information in possession of a 
police officer is hearsay does not destroy its 
role in establishing probable cause support­
ing an arrest without warrant. [From sep­
arate opinion by Clark, Black, stewart, and 
White, JJ.J 
Arrest § 2-without warrant-tor narcotics 

offense--probable cause 
17. Probable cause for the arrest, without 

warrant, of the wife of a narcotics suspect, 
and a reasonable ground for the be11ef of 
state narcotics omcers that the wife was in 
joint possession of marijuana with her hus­
band., exist where, upon the omcers' entry 
into the spouse's apartment and announce­
ment of their Identity, one o! the omcers, 
walking to the doorway of the kitchen, from 
which the wife had emerged, and without 
entering the kitchen, observed a package of 
marijuana in plain view on a scale atop the 
kitchen sink and moreover the omcers had 
reliable information that the husband had 
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been using his apartment as a base of op­
erations for his narcotics activities. [From 
separate opinion by Olark, Black, Stewart 
and White, JJ.] [See annotation reference 
4] 

Courts § 625-ilrrest without warrant­
governing law 

lB. In cases under the Fourth Amendment 
the lawfulness of arrests for federal offenses 
1s to be determined by reference to state 
law insofar as it is not violative of the Fed­
eral Constitution, a fortiori, the lawfulness 
of an arrest made by a state officer for a 
state offense 1s to be determined by state 
law. [From separate opinion by Clark, 
Black, Stewart, and White, JJ.] 
Courts § 625; Search ana Seizure § 12-

search in connection with arrest-govern­
ing law 
19. Where a person's federal constitutional 

protection from unreasonable searches and 
seizures by state police officers for a state 
offense is to be determined by whether the 
search was determined by whether the search 
was incident to a lawful arrest, the United 
States Supreme Court 1s warranted in exam­
ining that arrest to determine whether, not­
withstanding its legality under state law, 
the method of entering the home may offend 
federal constitutional standards of reason­
ableness and therefore vitiate the legality of 
an accompanying search. [From separate 
opinion by Olark, Black, Stewart, and 
White, JJ.] [See annotation reference 3.] 

Arrest § !-"breaking" 

20. The common law recognizes that under 
certain circumstaru:es breaking a person's 
house is permissible in executing an arrest. 
[From separate opinion by Clark, Black, 
Stewart, and White, JJ.] 
Search ana Seizure §29-execution of search 

warrant 
21. Under California law the presence of 

exigent circumstan~s constitutes an excep­
tion to the notice requirement of a stat­
ute authorizing a police officer to break open 
any part of a house to execute a search war­
rant if, after notice of his authority and pur­
pose, he is refused admittance. [From sepa­
rate opinion by Clark, Black, Stewart, and 
White,JJ.] 

Arrest § 2-without warrant--probable 
cause 

22. In determining the lawfulness of entry 
and the existence of probable cause sup­
porting an arrest without warrant, the court 
concerns itself only with what the arresting 
officers had reason to believe at the time of 
their entry. [From separate opinion by Clark, 
Black, Stewart, and White, JJ.] 
Search ana seizure § 3-legaHty of search­

result 
23. A search is not to be made legal by 

what it turns up; in law it 1s good or bad 
when it starts and does not change char­
acter from its success. [From separate opin­
ion by Clark, Black, Stewart, and White, JJ.] 
Arrest § 1; search ana seizure § 12-searches 

incident to lawful arrest-officers' method 
of entry 
24. Notwithstanding the failure of state 

narcotics officers to give notice of their au­
thority and purpose to a narcotics suspect 
prior to his arrest and the search of his 
apartment, their method of entry, sanctioned 
by state law, by obtaining a passkey from 
the manager of the building is not unrea­
sonable under the standards of the Fourth 
Amendment as applied to the states through 
the Fourteenth Amendment, where, 1n ad­
dition to the officers• belief that the suspect 
was in possession of narcotics, which could 
be quickly and easily destroyed, his furtive 
conduct 1n eluding them shortly before the 
arrest was ground for the belief that he 

might well have been expecting the pollee. 
[From separate opinion by Clark, Black, 
Stewart, and White, JJ. Contra: separate 
opinion by Brennan, J., Warren, Ch. J., and 
Douglas and Goldberg, JJ.] [See annotation 
references 2, 3.] 
Search ana seizure § 12-in connection with 

arrest 
25. The doctrine that a search without 

warrant may be lawfully conducted if incl­
dent to a lawful arrest is consistent with 
the Fourth Amendment's protection against 
unreasonable searches and seizures. (From 
separate opinion by Clark, Black, Stewart, 
and White, JJ.] [See annotation reference 
3.] 
Search ana seizure § 12-in connection with 

arrest--practicability of obtaining warrant 
26. The practicabl11ty of obta.ining a war­

rant 1s not the controlling factor when a 
search 1s sought to be justified 88 incident 
to arrest. [From separate opinion by Clark, 
Black, Stewart, and White, JJ.] [See annota­
tion reference 3.] 
Search ana seizure § 12-In connection with 

arrest-Practicability of obtaining search 
warrant 
27. A search without warrant, incident to 

a lawful arrest, is not unreasonable, and 
hence not violative of the Fourth Amend­
ment in that the state narcotics officers in· 
volved could practicably have obtained a 
search warrant, where the officers' observa­
tions and their corroboration, which fur­
nished probable cause for the suspect's ar­
rest, occurred at about 9 p.m., approximately 
one hour before the time of arrest, and the 
officers had reason to act quickly because 
of the suspect's furtive conduct and the 
likelihood that the marijuana in his posses­
sion would be distributed or hidden before 
a warrant could be obtained at that time 
of night. [From separate opinion by Clark, 
Black, Stewart, and White, JJ.] [See anno­
tation reference 3.] 
Sea1·ch and seizure § 12-In connection with 

arrest-Extent of premises searched 
28. The search, as an incident to a nar­

cotics suspect's lawful arrest, of the kitchen 
and bedroom of his apartment, is within 
the rule that such search may, under appro­
priate circumstances, extend beyond the 
person of the one arrested to include the 
premises under his immediate control. [From 
separate opinion by Clark, Black, Stewart, 
and White. JJ.] [See annotation reference 
3.] 

Search ana seizure § 12-In connection with 
arrest 

29. The rule that an arrest may not be 
used merely as the pretext for a search 
without warrant is not violated where the 
record shows that the arresting officers 
entered the suspect's apartment for the 
purpose of arresting him and that they had 
probable cause to make that arrest prior to 
the entry. [From separate opinion by Clark, 
Black, Stewart, and White, JJ.] [See annota­
t i on reference 3.] 

Search ana seizure§ 2-What constitutes 
search 

30. The discovery by a police officer enter­
ing a suspect's apartment of a brick of mari­
juana on a scale atop the kitchen sink does 
not constitute a search, since the officer 
merely saw what was placed before him in 
full view. [From separate opinion by Clark, 
Black, Stewart, and White, JJ.] 
Search and seizure § 12-As an incident to 

arrest 
31. California law does not require that 

an arrest precede an incidental search as 
long as probable cause exists at the outset. 
[From separate opinion by Clark, Black, 
Stewart, and White, JJ.] (See annottltfos 
reference 3.] 

Appeal ana error§§ 1084(2) ,1088,1123-
questions not properly raised 

32. On review of a state court judgment o! 
conviction of crime, the United States Su­
preme Court wlll not reach the question of 
the reasonableness of the search of defend­
ant's automobtle on the day subsequent to 
his arrest where that question was not raised 
1n the petition for certiorari, nor discussed in 
the brief filed in the United States Supreme 
Court, nor in the state trial court nor in the 
state appellate court, and the latter court 
did not adjudicate it. [From separate opinion 
by Clark, Black, Stewart, and White, JJ.] 
Appeal and error§ 1104; courts§ 95.3-scope 

of review-questions not raised 
33. Ordinartly the United States Supreme 

Court does not reach for constitutional ques­
tions not raised by the parties, nor extend 
its review beyond those specific federal ques­
tions properly raised 1n the state court. 
[From separate opinion by Clark, Black, 
Stewart, and White. JJ.] 
Appeal and error § 431-from state court­

federal question 
34. There can be no question as to the 

proper presentation of a federal claim when 
the highest state court passes on it. [From 
separate opinion by Clark, Black, Stewart, 
and White, JJ.] 
Arrest § 1; :1earch ana seizure § 12-search 

a3 incident to arrest--prerequisites of 
validity 
35. Even if probable cause exists for the 

arrest of a person within, the Fourth Amend­
ment's prohibition of unreasonable searches 
and seizures is violated by an unannounced 
police intrusion into a private home, with or 
without an arrest warrant, except ( 1) where 
the persons within already know of the offi­
cers' authority and purpose, or (2) where the 
officers are justified in the belief that per­
sons within are in imminent peril of bodily 
harm, or (3) where those within, mac1e aware 
of the presence of someone outsic1e (because, 
for example, there has been a knock at the 
door) are then engaged in activity which 
justifies the officers in the belief that an 
escape or the destruction of evic1ence is being 
attempted. [From separate opinion by Bren­
nan. J., Warren, Ch. J., and Douglas and 
Goldberg, JJ.] 

Search ana seizure § 5--con3titutional 
protection--lawful entrv 

36. A lawful entry 1s the indispensable 
predicate of a reasonable search within the 
meaning of the Fourth Amendment guar­
anteeing the right of the people to be secure 
against unreasonable searches and seizures. 
[From separate opinion by Brenan, J .• War­
ren, Ch. J., and Douglas and Goldberg, JJ.J 

Courts § 95.3--constitutional question 
37. The United States Supreme Court will 

not decide constitutional questions when a 
nonconstttutional basis for decision is avail­
able. [From separate opinion by Brennan, J., 
Warren, Ch. J., and Douglas and Goldberg 
JJ.] • 

ANNOTATION REFERENCES 

1. As to the rules governing, prior to the 
Mapp Case, the admissib111ty of evidence ob­
tained by illegal search, see 24 ALR 1408, 32 
ALR 408, 41 ALR 1145, 52 ALR 477, 88 ALR 
348, 134 ALR 819, 150 ALR 566, 50 ALR2d 531. 
See also 93 L ed 1797, 96 L ed 145, 98 L ed 
581, 100 L ed 239, 6 L ed 2d 1544 (dealing 
with United States Supreme Court cases in 
point). For the law developed on the same 
subject 1n and after the Mapp Case, see 84 
ALR2d 959. 

2. Federal constitution as a limitation upon 
the powers of the states in respect of search 
and seizure. 19 ALR 644. 

3. Right of search and seizure incident to 
lawful arrest without a search warrant, 32 
ALR 680, 51 ALR 424, 74 ALR 1387, 82 ALR 



24860 CONGRESSIONAL RECORD- SENATE July 17, 1970 

782. See 4 L ed 2d 1982 (collecting Supreme 
Court cases in point). 

4. What constitutes "probable cause" or 
"reasonable grounds" justifying arrest of 
narcotics suspect without warrant. 3 L ed 2d 
1736. 

APPEARANCES OF COUNSEL 

Robert W. Stanley argued the cause for 
petitioners. 

Gordon Ringer argued the cause for re­
spondent. 

Briefs of Counsel, p. 1312, infra.. 
OPINION OF THE COURT 

(374 US 24] Mr. Justice Clark delivered 
the opinion of the Court with reference to 
the standard by which state searches and 
seizures must be evaluated (Part I), together 
with a.n opinion applying that standard, in 
which Mr. Justice Black, Mr. Justice Stewart 
and Mr. Justice White join (Parts II-V), and 
announced the Judgment of the Court. 

This case raises search and seizure ques­
tions under the rule of Mapp v Ohio, 367 US 
643, 6 L ed 2d 1081, 81 S Ct 1684, 84 ALR2d 
933 ( 1961) . Petitioners, husband and wife, 
were convicted of possession of marijuana 
in violation of § 11530 of the California 
Health and Safety Code. The California. Dis­
trict Court of Appeal affirmed, 195 Cal App 
2d 246, 15 Cal Rptr 767, despite the conten­
tion of petitioners that their arrests in their 
[374 us 25] apartment without warrants 
lacked probable cause 1 and the evidence 
seized incident thereto and introduced a.t 
their trial was therefore inadmissible. The 
California. Supreme Court denied without 
opinion a. petition for hearing. This being 
the first case arriving here since our opinion 
in Mapp which would afford suitable oppor­
tunity for further explication of that holding 
in the light of intervening experience, we 
granted certiorari. 368 US 974, 7 L ed 2d 437, 
82 s Ct 480. We affirm the judgment before 
us. 

The state courts' conviction and affirmance 
are based on these events, which culminated 
in the petitioners' arrests. Sergeant Cook of 
the Los Angeles County Sheriff's Office, in 
negotiating the purchase of marijuana from 
one Terrhagen, accompanied him to a bowl­
ing alley about 7 p.m. on July 26, 1960, where 
they were to meet Terrhagen's "connection." 
Terrhagen went inside and returned shortly, 
pointing to a. 1946 DeSoto as his "connec­
tion's" automobile and explaining that they 
were to meet him "up by the oil fields" near 
Fairfax and Slauson Avenues in Los Angeles. 
As they neared that location, Terrhagen 
again pointed out the DeSoto traveling ahead 
of them, stating that the "connection" kept 
his supply of narcotics "somewhere up in 
the hills." They parked near some vacant 
fields in the vicinity of the intersection of 
Fairfax and Slauson, and, shortly thereafter, 
the DeSoto reappeared and pulled up beside 
them. The deputy then recognized the driver 
as one Roland Murphy, whose "mug" photo­
graph he had seen and whom he knew from 
other narcotics offl:cers to be a large-scale 
seller of marijuana currently out on bail 
in connection with narcotics charges. 

[374 us 26] Terrhagen entered the DeSoto 
and drove off toward the oil fields with 
Murphy, while the Sergeant waited. They re­
turned shortly. Terrha.gen left Murphy's car 
carrying a package of marijuana and entered 
his own vehicle, and they drove to Terrha­
gen's residence. There Terrhagen cut one 
pound of me.rijuana and gave it to Sergea.n.t 
Cook, who bad previously paid him. The Ser­
geant later reported this occurrence to Los 
Angeles County Officers Berman and Warthen, 
the latter of whom had observed the occur-
rences as well. 

On the following day, July 27, Murphy 
was placed under surveillance. Officer War­
then, who had observed the Terrha.gen­
Murphy episode the previous night, and Offi-

Footnotes at end of article. 

cer Markman were assigned this duty. At 
about 7 p.m. that evening they followed 
Murphy's DeSoto as he drove to the same 
bowling alley in which he had met Terrhagen 
on the previous evening. Murphy went inside, 
emerged in about 10 minutes and drove to a 
house where he made a brief visit. The officers 
continued to follow him but, upon losing 
sight of his vehicle, proceeded to the vicinity 
of Fairfax and Slauson Avenues where they 
parked. There, immediately across the street 
from the location at which Terrhagen and 
Sergeant Cook had met Murphy on the pre­
vious evening, the officers observed a parked 
automobile whose lone occupant he later 
determined to be the petitioner George Doug­
lasKer. 

The officers then saw Murphy drive past 
them. They followed hd:m but lost sight of 
him when he extinguished his lights and en­
tered the oil fields. The omcers returned to 
their vantage point and, shortly thereafter, 
observed Murphy return and park behind 
Ker. From their location approximately 1,000 
feet from the two vehicles, they watched 
through field glasses. Murphy was seen leav­
ing his DeSoto and walking up to the driver's 
side of Ker's car, where he "appeared to have 
conversation with him." It was shortly be­
fore 9 p.m. and the distance in the [374 US 
27] twilight was too great for the omcers 
to see anything pass between Murphy and 
Kerr or whether the former had anything in 
his hands as he approached. 

While Murphy and Ker were talking, the 
omcers had driven past them in order to see 
their faces closely and in order to take the 
license number from Ker's vehicle. Soon 
thereafter Ker drove away and the o1ficers 
followed him but lost him when he made a 
U-turn in the middle of the block and drove 
in the opposite direction. Now, having lost 
contact with Ker, they checked the registra­
tion with the Department of Motor Vehicles 
and ascertained that the automobile was 
registered to Douglas Ker at 4801 Slauson. 
They then communicated this information to 
omcer Berman, within 15 to 30 minutes after 
observing the meeting between Ker and Mur­
phy. Though officers Warthen and Markman 
had no previous knowledge of Ker, Berman 
had received information at various times 
beginning in November of 1959 that Ker was 
selling marijuana from his apartment and 
that "he was possibly securing this Mari­
juana from Ronnie Murphy who is the alias 
of Roland Murphy." In early 1960 Officer Ber­
man had received a "mug" photograph of 
Ker from the Inglewood Police Department. 
He further testified that between May and 
July 27, 1960, he had received information as 
to Ker from one Robert Black, who had pre­
viously given information leading to at least 
three arrests and whose information was be­
lieved by Berman to be reliable. According to 
Officer Berman, Black had told him on four 
or five occasions after May 1960 tha-t Ker and 
others, including himself, had purchased 
marijuana from Murphy.2 

[374 US 28] Armed with the knowledge of 
the meeting between Ker and Murphy and 
With Berman's information as to Ker's deal­
ings with Murphy, the three o1ficers and a 
fourth, 01ficer Love, proceeded immediately 
to the address which they had obtained 
through Ker's license number. They found 
the automobile which they had been follow­
ing-and which they had learned was Ker's­
in the parking lot of the multiple-apartment 
building and also ascertained that there was 
someone in the Kers' apartment. They then 
went to the o1fice of the building manager 
and obtained from him a passkey to the 
apartment. Officer Markman was stationed 
outside the window to intercept any evidence 
which might be ejected, and the other three 
o1ficers entered the apartment. omcer Ber­
man ·p")locKed and opened the door, proceed­
ing quietly, he testified, in order to prevent 
the destruction of evidence,3 and found pe-

titioner George Ker sitting in the living 
room. Just as he identified himself, stating 
that "We are Sheriff's Narcotics omcers, con­
ducting a narcotics investigation," petitioner 
Diane Ker emerged from the kitchen. Ber­
man testified that he repeated his identifica­
tion to her and immediately walked to the 
kitchen. 

Without entering, he observed through the 
open doorway a small scale atop the kitchen 
sink, upon which lay a "brick-like-brick­
shaped package containing the green leafy 
substance" which he recognized as marijuana.. 
He beckoned the petitioners into the kitchen 
where, following their denial of knowledge 
of the contents of the two and two-tenths 
pound package and [374 US 29] failure to 
answer a question as to its ownership, he 
placed them under arrest for suspicion of 
violating the State Narcotic Law. Officer 
Markman testified that he entered the apart­
ment approximately "a Ininute, Ininute and a 
half" after the other officers, at which time 
Officer Berman was placing the petitioners 
under arrest. As to the sequence O!f events, 
petitioner George Ker testified that his ar­
rest took place immediately upon the o1ficers' 
entry and before they saw the brick of mari­
juana. in the kitchen. 

Subsequent to the arrest and the petition­
ers' denial of possession of any other nar­
cotics, the omcers, proceeding without search 
warrants, found a half-ounce package of 
marijuana in the kitchen cupboard and an­
other atop the bedroom dresser. Petitioners 
were asked if they had any automobile other 
than the one observed by the omcers, and 
George Ker replied in the negative, while 
Diane remained silent. On the next day, hav­
ing learned that an automobile was registered 
in the name of Diane Ker, omcer Warthen 
searched this ce.r without a warrant, finding 
marijuana and marijuana seeds in the glove 
compartment and under the rear seat. The 
marijuana found on the kitchen scale, that 
found in the kitchen cupboard and in the 
bedroom, and that found in Diane Ker's 
automobile • were all introduced into evi­
dence against the petitioners. 

The California District Court of Appeals in 
affirming the convictions found that there 
was probable cause for the arrests; that the 
entry into the apartment was for the pur­
pose of arrest and was not unlawful; and 
that the search being incident to the arrests 
was likewise lawful and its fruits admissible 
in evidence against petitioners. These con­
clusions were essential to the a1firmance, 
since the California. Supreme Court in 1955 
had held that evidence [874 US 30] obtained 
by means of unlawful searches and seizures 
was inadmissible in criminal trials. People v. 
Cahan, 44 Cal 2d 434, 282 P2d 905, 50 ALR2d 
513. The court concluded that in view of its 
findings and the implied findings of the trial 
court, this Court's intervening decision in 
Mapp v. Ohio, 867 US 643, 6 L eel 2d 1081, 81 
S Ct 1684, 84 ALR2d 933, supra., did "not 
justify a. change in our original conclusion." 
195 Cal App 2d, at 257, 15 Cal Rptr, at 773. 

I. 

In Mapp v Ohio, 367 US at 646, 647, 657, 
we followed Boyd v United States, 116 US 
616, 630, 29 L ed 746, 651, 6 S Ct 524 (1886) 
which held that the Fourth Amendment,11 

implemented by the self-incrimination clause 
of the Fifth,6 forbids the Federal Government 
to convict a man of crime by using testimony 
or papers obtained from him by unreasonable 
searches and seizures as defined in the Fourth 
Amendment. We specifically held in Mapp 
that this constitutional prohibition is en­
forceable against the States through the 
Fourteenth Amendment.7 This means, as we 
said in Mapp (Headnote 1), that the Fourth 
Amendment "is enforceable against them 
(the states] by the same sanction of exclu­
sion as is used against the Federal Govern­
ment," by the application Of the same con­
stitutional standard prohibiting "unreason-



July 17, 1970 CONGRESSIONAL RECORD- SENATE 24861 
able [374 US 31] searches and seizures." 
367 US, at 655. We now face the specific ques­
tion as to whether Ma.pp requires the exclu­
sion of evidence in this case which the Cali­
fornia. District Court of Appeal has held to 
be lawfully seized. It is perhaps ironic that 
the initial test under the Mapp holding 
comes from California., whose decision vol­
untarily to adopt the exclusionary rule in 
1955 has been commended by us previously. 
See Ma.pp v Ohio, supra (367 US at 651, 652); 
Elkins v United States, 364 US 206, 220, 4 L 
ed 2d 1669, 1679, 80s Ct 1437 (1960). 

Preliminary to our examination of the 
search and seizures involved here, it might 
be helpful for us to indicate what was not 
decided in Mapp. First, it must be recognized 
(Headnote 2) that the "principles govern­
ing the admissibility of evidence in federal 
criminal trials have not been restricted ... 
to those derived solely from the Constitu­
tion. In the exercise of its supervisory au­
thority over the administration of criminal 
justice in the federal courts . . . this Court 
has ... formulated rules of evidence to be 
applied in federal criminal prosecutions." 
McNabb v United States, 318 US 332, 341, 
87 L ed 819, 824-63 S Ct 608 (1943); cf. 
Mlller v United States, 357 US 301, 2 L ed 
2d 1332, 78 S Ct 1190 (1958); Nardone v 
United States, 302 US 379, 82 L ed 314, 58 
S Ct 275 (1937). Mapp, however, established 
no assumption by this Court of supervisory 
authority over state courts, cf. Cleary v Bol­
ger, 371 US 392, 401, L ed 2d 390, 396, 83 
S Ct 385 (1963), and, consequently, it im­
plied no total obliteration of state laws re­
lating to arrests and searches in favor of 
federal law. Mapp sounded no death knell 
for our federalism; rather, it echoed the 
sentiment of Elkins v. United States, supra 
(364 at 221), that (Headnote 3) "a healthy 
federalism depends upon the avoidance of 
needless conflict between state and federal 
courts" by itself urging that "[f]ederal-state 
cooperation in the solution of crime under 
constitutional standards will be prctmoted, 
1f only by recognition of their now mutual 
obligation to respect the same fundamental 
criteria in their approaches." 367 US, at 658, 
(Emphasis added.) Second, Ma.pp did not at­
tempt the impossible task of laying (374 US 
32) down a. "fixed formula" for the appli­
cation in specific cases of the constitutional 
prohibition against unreasonable searches 
and seizures; it recognized that we would 
be "met with 'recurring questions of the 
reasonableness of searches' " and that, "at 
any rate, '[r]easonableness is in the first in­
stance for the [trial court] ... to deter­
mine,' " id. 367 US at 653, thus indicating 
that the usual weight be given to findings 
of trial courts. 

Mapp, of course, did not lend itself to a 
detailed explication of standards, since the 
search involved there was clearly unreason­
able and bore no stamp of legality even from 
the Ohio Supreme Court. Id. 367 US at 643-
645. This is true also of Elkins v United 
States, where all of the courts assumed the 
unreasonableness of the search in question 
and this Court "invoked" its "supervisory 
power over the administration of criminal 
justice in the federal ~ourts," 364 U.S. at 216, 
in declaring that the evidence so seized by 
state officers was inadmissible in a federal 
prosecution. The prosecution being in a fed­
eral court, this Court of course announced 
that "[t]he test is one of federal law, neither 
enlarged by what one state court may have 
countenanced, nor diminished by what an­
other may have colorably suppressed." Id. 
364 U.S. at 224. Significant in the Elkins 
holding ts the statement, apposite here, that 
"it can fairly be said that in applying the 
Fourth Amendment this Court has seldom 
shown itself unaware of the practical de­
mands of effeottve crtmtnal investigation and 
law enforcement." Id. 364 u.s. at 222. 

Footnotes at end of article. 

Implicit in the Fourth Amendment's pro­
tection from unreasonable searches and sei­
zures (Headnote 4) is its recognition of 
individual freedom. That safeguard has been 
declared to be "as of the very essence of 
constitutional Uberty" the guaranty of 
which "is as important and as imperative 
as are the guaranties of the other funda­
mental rights of the individual citizen .... " 
Gouled v United States, 255 U.S. 298, 304, 
65 L ed 647, 650, 41 S Ct 261 (1921); cf. 
Powell v Alabama., 287 U.S.• 45, 65-68, 77 
L ed 158, 168-170, 53 S Ct 55, 84 ALR 527 
(1932). While the language of the Amend­
ment (Headnotes 5 and 6) is "general," it 
"forbids every search that is unreasonable; 
it protects all, those suspected or known to 
be offenders as well as the innocent, and 
unquestionably extends to the premises 
where the search was made .... " GoBart Im­
porting Co. v United States, 282 U.S. 344, 357, 
75 Led 374, 382, 51 S 0t 153 (1931). Mr. Jus­
tice Butler there stated !or the Court that 
"[t]he Amendment is to be liberally con­
strued and all owe the duty of vigilance for 
its effective enforcement lest there shall be 
impairment of the rights for the protection 
of which it was adopted." Ibid. He also recog­
nized that "[t]here is no formula for the 
determination of reasonableness. Each case 
is to be decided on its own facts and cir­
cumstances." Ibid; see United States v Rabin­
owitz, 339 U.S. 56, 63, 94 L ed 653, 668, 70 
S ct 430 (1950); Rios v United States, 364 
u.s. 253, 255, 4 L ed 2d 1688, 1690, 80 S Ct 
1431 (1960). 

This Court's long-established recognition 
that standards of reasonableness under the 
Fourth Amendment (Headnote 7) are not 
susceptible of Procrustean application is car­
ried forward when that Amendment's pro­
scriptions are enforced against the States 
through the Fourteenth Amendment. And, 
although the standard of reasonableness 
(Headnote 8) is the same under the Fourth 
and Fourteenth Amendments, the demands 
of our federal system compel us to distin­
guish between evidence held inadmissible 
because of our supervisory powers over fed­
eral courts and that held inadmissible be­
cause prohibited by the United States Con­
stitution. We reiterate that the reasonable­
ness of a search (Headnotes 9 and 10) is in 
the first instance a substantive determina­
tion to be made by the trial court from the 
facts and circumstances of the case and in 
the light of the "fundamental criteria" laid 
down by the Fourth Amendment and in 
opinions of this Court applying that Amend­
ment. Findings of reasonableness, of course, 
are respected only insofar as consistent with 
federal constitutional guarantees. As we have 
stated above and in other cases involving 
[374 US 34] federal constitutional rights, 
findings of state courts (Headnote 11) are 
by no means insulated against examination 
here. See, e.g., Spano v New York, 360 US 
315, 316, 3 L ed 2d 1265, 1267, 79 S Ct. 1202 
(1959; Thomas v Arizona, 356 US 390, 393, 
2 L ed 2d 863, 866, 78 S Ct 885 (1958); 
Pierre v Louisiana, 306 US 354, 358, 83 L ed 
751, 760, 59 S Ct 536 (1939). While this 
Court does not sit as in nisi prius to ap­
praise contradictory factual questions, it 
will, where necessary to the determination 
of constitutional rights, make an independ­
ent examination of the facts, the findin~, 
and the record so that it can determine for 
itself whether in the decision as to reason­
ableness the fundamental-i.e., constitu­
tional-criteria established by this Court 
have been respected. The States are not 
thereby precluded (Headnote 12) from de­
veloping workable rules governing arrests, 
searches and seizures to meet "the practical 
demands of effective criminal investigation 
and law enforcement" in the States, pro­
vided that those rules do not violate the 

• [374 u.s. 33]. 

constitutional proscription of unreasonable 
searches and seizures and the concom.itant 
command that evidence so seized is inadmis­
sible against one who has standing to com­
plain. See Jones v United States, 362 us 
257, 4 L ed 2d 697, 80 S Ct 725, 78 ALR2d 
233 (1960). Such a standard implies no der­
ogation of uniformity in applying federal 
constitutional guarantees but is only a rec­
ognition that conditions and circumstances 
vary just as do investigative and enforcement 
techniques. 

Applying this federal constitutional stand­
ard we proceed to examine the entire record 
including the findings of California's courts 
to determine whether the evidence seized 
from petitioners were constitutionally admis­
sible under the circumstances of this case. 

SEPARATE OPINION 

(EDITOR's NoTE.-As stated on p. 732, supra, 
Parts n-V hereof represent the separate opin­
ion of Clark, Black, Stewart, and White, JJ.) 

n. 
The evidence at issue, in order to be ad­

missltble, must be the product of a search 
incident to a. lawful arrest (headnotes 13 
and 14), since the officers had no search war­
rant. The lawfulness of the arrest without 
warrant, in turn, must be based upon [374 
US 35] probable cause, which exists "where 
'the facts and circumstances within their 
[the officers'] knowledge and of which they 

had reasonably trustworthy information [are] 
sufficient in themselves to warrant a man of 
reasonable caution in the belief that' an of­
fense has been or is being committed." Brine­
gar v United States, 338 US 160, 175, 176, 93 
Led 1879, 1890, 69 S Ct 1302 (1949), quoting 
!rom Carroll v United States, 267 US 132, 162, 
69 Led 543, 555, 45 S Ct 280, 39 ALR (1925); 
accord, People v Fischer, 49 Oal 2d 442, 317 
P2d 967 (1957); Bompensiero v Superior 
Court of San Diego County, 44 Cal 2d 178, 
281 P2d 250 (1955). The information (head­
note 15) within the knowledge of the officers 
at the time they arrived at the Kers' apart­
ment, as California's courts specifically found, 
clearly furnished grounds for a reasonable 
belief that petitioner George Ker had com­
mitted and was committing the ofl'ense of 
possession of marijuana. Officers Markman 
and Warthen observed a rendezvous between 
Murphy and Ker on the evening of the arrest 
which was a virtual reenactment of the pre­
vious night's encounter between Murphy, 
Terrha.gen and Sergeant Cook, which con­
cluded in the sale by Murphy to Terrhagen 
and the Sergean-t of a package of marijuana. 
of which the latter had paid Terrhagen for 
one pound which he received from Terrhagen 
after the encounter with Murphy. To be sure, 
the distance and lack of light prevented the 
officers from seeing and they did not see any 
substance pass between the two men, but the 
virtual identity of the surrounding circum­
stances warranted a strong suspicion that the 
one remaining element--a sale of narcotics­
was a part of this encounter as it was the 
previous night. 

But Ker's arrest does not depend upon 
this single episode with Murphy. When Ker's 
U-turn thwarted the officer's pursuit, they 
learned his name and address from the De­
partment of Motor Vehicles and reported the 
occurrence to Officer Berman. Berman, in 
turn, revealed information from an informer 
whose reliability had been tested previously, 
as [374 US 36] well as from other sources, 
not only that Ker had been selling marijuana 
from his apartment but also that his likely 
source of supply was Murphy himself. That 
this information was hearsay (Headnote 16) 
does not destroy its role in establishing prob­
able cause. Brinegar v. United States, 338 US 
160, 93 L. ed. 1879, 69 S. Ct. 1302, supra. In 
Draper v. United States, 358 U.S. 307, 3 L. ed. 
2d 327, 79 S. Ct. 329 (1959), we held that 
information from a reliable informer, cor­
roborated by the agents' observations as to 
the accuracy of the informer's description of 
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the accused and of his presence at a partic­
u1ar place, was sufficient to establish prob­
able cause for an arrest without warrant.8 

The corroborative elements in Draper were 
innocuous in themselves, but here both the 
informer's tip and the personal observations 
connected Ker with specific illegal activities 
involving the same man, Murphy, a known 
marijuana dealer. To say that this coinci­
dence of information was sufficient to sup­
port a reasonable belief of the officers that 
Ker was illegally in possession of marijuana 
1s to indulge in understatement. 

Probable cause for the arrest of petitioner 
Diane Ker (Headnote 17), while not present 
at the time the officers entered the apart­
ment to arrest her husband, was nevertheless 
present at the time of her arrest. Upon their 
entry and announcement of their identity, 
the officers were met not only by George Ker 
but also by Diane Ker, who was emerging 
from the kitchen. Officer Berman immedi­
ately walked to the doorway from which she 
emerged and, without entering, observed the 
brick-shaped package of marijuana in plain 
view. Even assuming that her presence [374 
US 37] in a small room with the contraband 
in a prominent position on the kitchen sink 
would not alone establish a reasonable 
ground for the officers' belief that she was 
in joint possession with her husband, that 
fact was accompanied by the officers• infor­
mation that Ker had been using his apart­
ment as a base of operations for h!s narcot­
ics activities. Therefore, we cannot say that 
at the time of her arrest there were not suf­
ficient grounds for a reasonable belief that 
Diane Ker, as well as her husband, was com­
mitting the offense of possession of mari­
juana in the presence of the officers. 

m. 
It is contended that the lawtfulness of the 

petitioners' arrests, even if they were based 
upon probable cause, was vitiated by the 
method of entry. This Court, in cases under 
the Fourth Amendment (Headnote 18), has 
long recognized that the lawfulness of ar­
rests for federal offenses is to be determined 
by reference to state law insofar as it is not 
violative of the Federal Constitution. Miller 
v United States, 357 US 301, 2 L ed 2d 1332, 
78 S Ct 1190, supra; United States v Di Re, 
332 US 581, 92 L ed 210, 68 S Ot 222 ( 1948) ; 
Johnson v United States, 333 US 10, 15, note 
5, 92 L ed 436, 441, 68 S Ct 367 (1948). A 
fortiori, the lawfulness of these arrests by 
state officers for state offenses is to be deter­
mined by California law. California Penal 
Code, § 844,9 permits peace officers to break 
into a dwelllng place for rthe purpose of ar­
rest after demanding admittance and ex­
plaining their purpose. Admittedly the offi­
cers did not comply With the terms of this 
statute since they entered quietly and with­
out announcement, in order to prevent the 
destruction of contraband. The California 
District Court of Appeal [374 US 38], how­
ever, held that the circumstances here came 
within a judicial exception which had been 
engrafted upon the statute by a series of 
decisions, see, e.g., People v Ruiz, 146 Cal 
App 2d 630, 304 P2d 175 ( 1956) ; People v 
Maddox, 46 Cal 2d 301, 294 P2d 6, cer . den 
352 US 858, 1 Led 2d 65, 77 SOt 81 (1956), 
and that the noncompliance was therefore 
lawful. 

Since the petitioners' federal constitution­
al protection from unreasonable searches and 
seizures by pollee officers (Headnote 19) is 
here to be determined by whether the search 
was incident to a lawful arrest, we are war­
ranted in examining that arrest to deter­
mine whether, notwithstanding its legality 
under state law, the method of entering the 
home may offend federal constitutional 
standards of reasonableness and therefore 
violate the legality of an accompanying 
search. We find no such offensiveness on the 
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facts here. Assuming that the officers' entry 
by use of a key obtained from the manager is 
the legal equivalent of a "breaking," see 
Keiningham v United States, 109 App. DC 
272, 276, 287 F2d 126, 130 (1960), it has been 
recognized from the early common law 
(Headnote 20) that such breaking is permis­
sible in executing an arrest under certain 
circumstances. 

See Wilgus, Arrest Without a Warrant, 22 
MichL Rev 541, 798, 800-806 (1924). Indeed, 
18 USC§ 3109,10 deallng with the execution of 
search warrants by federal officers, authorizes 
breaking of doors in words very similar to 
those of the California statute, both stat­
utes including a requirement of notice of au­
thority and purpose. In Miller v Un!ted 
States, 357 US 301, 2 L ed 2d 1332, 78 S Ct 
1190, supra, this Court held unlawful an 
arrest, and therefore its accompanying 
search, on the ground that the District of 
[374 US 39] Columbia ofllcers before entering 
a dwelling did not fully satisfy the require­
ment of disclosing their identity and pur­
pose. The Court stated that "the lawfulness 
of the arrest without warrant is to be deter­
mined by reference to state law .... By like 
reasoning the validity of the arrest of pe­
titioner is to be determined by reference to 
the law of the District of Columbia." 357 US, 
at 305, 306. The parties there conceded and 
the Court accepted that the criteria for test­
ing the arrest under District of Columbia law 
were "substantially identical" to the re­
quirements of § 3109. Id. 357 US at 306. Here, 
however, the criteria under CaLifornia law 
(Headnote 21) clearly include an exception to 
the notice requirement where exigent cir­
cumstances are present. Moreover, insofar as 
violation of a federal statute required the ex­
clusion of evidence in Miller, the case is in­
apposite for state prosecutions, where admis­
sibility is governed by constitutional stand­
ards. Finally, the basis of the judicial excep­
tion to the California statute, as expressed by 
Justice Traynor in People v Maddox, supra 
(46 Cal 2d at 306), effectively answers the pe­
titioners' contention: 

"It must be borne in mind that the pri­
mary purpose of the constitutional guaran­
tees is to prevent unreasonable invasions of 
the security of the people in their persons, 
houses, papers, and effects, and when an offi­
cer has reasonable cause to enter a dwelling 
to make an arrest and as an incident to that 
arrest is authorized to make a reasonable 
search, his entry and his search are not un­
reasonable. Suspects have no constitutional 
right to destroy or dispose of evidence, and no 
basic constitutional guarantees are violated 
because an officer succeeds in getting to a 
place where he is entitled to be more quickly 
than he would, had he complied with section 
844. Moreover, since the demand and expla­
nation requirements [374 US 40] of section 
844 are a codification of the common law, 
they may reasonably be interpreted as lim­
ited by the common law rules that compli­
ance is not required if the officer's peril 
would have been increased or the arrest frus­
trated had he demanded entrance and stated 
his purpose. (Read v. Case, 4 Conn. 166, 170 
[10 Am. Dec. 110]; see Rest., Torts, § 206, 
com. d.) Without the benefit of hindsight 
and ordinarily on the spur of the moment, 
the officer must decide these questions in the 
first instance." 

No such exigent circumstances a.s would 
authorize noncompliance with the California 
statute were argued in Miller, and the Court 
expressly refrained from discussing the ques­
tion, citing the Maddox Case without dis­
approval. 357 U.S., at 309.n Here justifica­
tion for the officers' failure to give notice is 
uniquely present. In addition to the officers' 
belief that Ker was in possession of nar­
cotics, which could be quickly and easily 
destroyed, Ker's furtive conduct in eluding 
them shortly beforE~ the arrest was ground 
for the belief that he might well have been 

expecting the police.U We therefore hold 
that in the particular [374 U.S. 41} circum­
stances of this. case (Headnote 24) the offi­
cers' method of entry, sanctioned by the 
law of California, was not unreasonable un­
der the standards of the Fourth Amendment 
as applied to the States through the Four­
teenth Amendment. 

IV. 

Having held the petitioners• arrests law­
fu1, it remains only to consider whether the 
search which produced the evidence leading 
to their convictions was lawful as incident 
to those arrests. The doctrine that a search 
Without warrant may be lawfully conducted 
(Headnote 25) if incident to a lawful arrest 
has long been recognized as consistent with 
the Fourth Amendment's protection against 
unreasonable searches and seizures. See Mar­
ron v United States, 275 U.S. 192, 72 L ed 
231, 48 S Ct. 74 (1927); Harris v United 
States, 331 U.S. 145, 91 L ed 1399, 67 S Ct 1098 
(1947); Abel v United States, 362 U.S. 217, 
4 L ed 2d 668, 80 S Ct 683 (1960): Kaplan, 
Search and Seizure: A No-Man's Land in 
the Criminal Law, 49 Cal L Rev 474, 490-493 
(1961). The cases have imposed no require­
ment that the arrest be under authority 
of an arrest warrant, but only that it be 
lawful. See Marron v United States, supra 
(275 U.S. at 198, 199); United States v Ra­
binowitz, supra (339 U.S. at 61); cf. Agnello 
v United States, 269 U.S. 20, 30, 31, 70 L 
ed 145, 148, 46 s ct 4, 51 ALR 409 (1925). 
The question remains whether the officers' 
action here exceeded the recognized bounds 
of an incidental search. 

Petitioners contend that the search was 
unreasonable in that the officers could prac­
ticably have obtained a search warrant. The 
practicability of obtaining a warrant (Head­
note 26 and 27) is not the controlling factor 
when a search is sought to be justified as 
incident to arrest, United States v Rabino­
Witz, 339 US 56, 94 L ed 653, 70 S Ct 430, 
supra; (374 US 42) but we need not rest 
the valid! ty of the search here on Rabino­
witz, since we agree with the California 
court that time clearly was of the essence. 
The officers' observations and their corrob­
oration, which furnished probable cause for 
George Ker's arrest, occurred at about 9 
p.m., approximately one hour before the 
time of arrest. The officers had reason to 
act quickly because of Ker's furtive conduct 
and the likelihood that the marijuana would 
be distributed or hidden before a warrant 
could be obtained at that time of night.u 
Thus the facts bear no resemblance to those 
in Trupiano v United States, 334 US 699, 92 
Led 1663, 68 S Ct 1229 (1948), where federal 
agents for three weeks had been in posses­
sion of knowledge sufficient to secure a search 
warrant. 

The search of the petitioners' apartment 
(Headnote 28) was well within the limits up­
held in Harris v United States, 331 US 145, 
91 L ed 1399, 67 S Ct 1098, supra, which also 
concerned a private apartment dwelling. The 
evidence here, unlike that in Harris, was 
the instrumentality of the very crime for 
which petitioners were arrested, and the 
record does not indicate that the search here 
was as extensive in time or in area as that 
upheld in Harris. 

The petitioners' only remaining conten­
tion is that the discovery of the brick of 
marijuana. cannot be justified a.s incidental 
to arrest since it preceded the arrest. This 
contention is of course contrary to George 
Ker's testimony, but we reject it in any 
event. Whlle a.n arrest ma.y not be used 
merely as the pretext for a search without 
warrant (Headnote 29), the California court 
specifically found and the record supports 
both that the omcers entered the apartment 
for (374 US 43) the purpose of arresting 
George Ker and that they had probable 
cause to make that arrest prior to the entry.u 
We cannot say that it was unreasonable for 
Officer Berman, upon seeing Diane Ker 



July 17, 1970 CONGRESSIONAL RECORD-SENATE 24863 

emerge from the kitchen, merely to walk to 
the doorway of that adjacent room. 

We thus agree with the California court's 
holding (Headnote 30) that the discovery of 
the brick of marijuana did not constitute 
a search, since the officer merely saw what 
was placed before him in full view. United 
States v Lee, 274 US 559, 71 L ed 1202, 47 
S Ot 746 (1927); United States v Lefkowitz, 
285 US 452, 465, 76 Led 877, 882, 52 S Ct 420, 
82 ALR 775 (1932); People v West, 144 Cal 
App 2d 214, 300 P2d 729 (1956). Therefore, 
while Callfornia law (Headnote 31) does not 
require that an arrest precede an incidental 
search as long as probable cause exists a.t the 
outset, Willson v Superior Court of San Diego 
County, 46 Cal 2d 291, 294 P2d 36 (1956), 
the California court did not rely on that rule 
and we need not reach the question of its 
status under the Federal Constitution. 

v. 
The petitioners state and the record bears 

out that the officers searched Diane Ker's 
automobile on the day subsequent to her 
arrest. The reasonableness of that search 
(Headnotes 32 and 33), however, was not 
raised in the petition for certiorari nor was 
it discussed in the brief here. Ordinarily 
"[w]e do not reach for constitutional ques­
tions not raised by the parties," Mazer v 
Stein, 347 US 201, 206, 98 L ed 630, 636, 74 
S Ct 460 note 5 ( 1954). nor extend our review 
beyond those specific federal questions [374 
US 44] properly raised in the state court. The 
record gives no indication that the issue was 
raised in the trial court or in the District 
Court of Appeal, the latter court did not 
adjudicate it and we therefore find no rea­
son to reach it on the record.15 

For these reasons the judgment of the 
Oallfornla District Court of Appeal is 

Affirmed. 
ADDITIONAL SEPARATE OPINIONS 

Mr. Justice Harlan, concurring in the re­
sult. 

Heretofore there has been a well-estab­
lished line of demarcation between the con­
stitutional principles governing the stand­
ards for state searches and seizures and those 
controlling federal activity of this kind. Fed­
eral searches and seizures have been sub­
ject to the requirement of "reasonableness" 
contained in the Fourth Amendment, as that 
requirement has been elaborated over the 
years in federal litigation. State searches and 
seizures, on the other hand, have been 
judged, and in my view properly so, by the 
more flexible concept of "fundamental" fair­
ness, or rights "basic to a free society," em­
braced in the Due Process Clause of the 
Fourteenth Amendment. [374 US 45] See 
Wolf v Colorado, 338 US 25, 27, 93 Led 1782, 
1785, 69 S Ct 1359; 18 cf. Rochin v California, 
342 US 165, 96 L ed 183, 72 S Ct 205, 25 ALR2d 
1396; Palko v Connecticut, 302 US 319, 82 
Led 288, 58 S Ct 149. Today this distinction 
in constitutional principle ls abandoned. 
Henceforth state searches and seizures are to 
be judged by the same constitutional stand­
ards as apply in the federal system. 

In my opinion this further extension of 
federal power over state crim.lnal cases, cf. 
Fay v Nola, 372 US 391, 9 L ed 2d 837, 83 S Ct 
822; Douglas v California, 372 US 353, 9 L ed 
2d 811, 83 S Ct 814; Draper v Washington, 
372 US 487, 9 L ed 2d 899, 83 S Ct 774-all 
decided only a few weeks ago, ls quite un­
called for and unwise. It is uncalled for be­
cause the States generally, and more par­
ticularly California, are increasingly evidenc­
ing concern about improving their own crim­
inal procedures, as this Court itself has re­
cently observed on more than one occasion 
(see Gideon v Wainwright, 372 US 335, 345, 
9 L ed 2d 799, 806, 83 S Ct 792; ante, p. 736, 
and because the Fourteenth Amendment's re­
quirements of fundamental fairness stand as 
a bulwark against serious local shortcomings 
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in this field. The rule is unwise because the 
States, with their d11Iering law enforcement 
problems, should not be put in a constitu­
tional straitjacket and also because the 
States, more likely than not, wlll be placed 
in an atmosphere of uncertainty since this 
COurt's decisions in the realm of search and 
seizure are hardly notable for their pre­
dictabllity. Cf Harris v United States, 331 
US 145, 175-181, 91 L ed 2d 1399, 1419-1422, 
67 S Ct 1098 (Appendix to dissenting opinion 
of Mr. Justice Frankfurter). (The latter point 
is indeed forcefully mustrated by the fact 
that in the first application of its new con­
stitutional rule the majority finds ttsel! 
equally divided.) And if the Court is pre­
pared to relax Fourth Amendment standards 
in order to avoid unduly fettering the States, 
this would be in [374 US 46] derogation of 
law enforcement standards in the federal 
system-unless the Fourth Amendment is to 
mean one thing for the States and something 
else for the Federal Government. 

I can see no good coming from this con­
stitutio-nal adventure. In judging sta.te 
searches and seizures I would continue to 
adhere to establish Fourteenth Amendment 
concepts of fund·amental fairness. So judging 
this case, I concur in the result. 

Mr. Justice Brennan, with whom The Ohlef 
Justl.ce, Mr. Justice Douglas and Mr. Justice 
Goldberg join. 

I join Part I of Mr. Justice Cla.Tk's opinion 
and the holding therein that "as we sa.id in 
Ma.pp . . . the Fourth Amendment 'is en­
forceable against ... [the States] by the 
same sanction of excluston as is used against 
the Federal Government,' by the appllcation 
of the same constitutional standard prohib­
iting 'unreasonable searches and seizures.'" 
Only our Brother Harlan dissents from that 
holding; he would judge state searches and 
seizures "by the more flexible concept of 'fun­
damental' fairness, of rights 'basic to a free 
society,' embraced in the Due Process Clause 
of the Fourteenth Amendment." 

However, Mr. Justice Clark, Mr. Justice 
Black, Mr. Justice Stewart and Mr. Justice 
White do not believe that the federal re­
quirement of reasonableness contained in the 
Fourth Amendment was violated in thls case. 
The Chief Justice, Mr. Justice Douglas, Mr. 
Justice Goldberg and I have the contrary 
view. For even on the premise that there was 
probable cause by federal standards for the 
arrest of George Ker, the arrests of these 
petitioners were nevertheless illegal, because 
the unannounced intrusion of the arresting 
officers into their apartm.ent violated the 
Fourth Amendment. Since the (374 US 47] 
a.rr·ests were 1llegal, Mapp v Ohio, 367 US 
643, 6 L ed 2d 1081, 81 S Ot 1684, 84 ALR2d 
933, requires the exclusion of the evidence 
which was the product of the search incident 
to those arrests. 

Even if probable cause exists for the arrest 
of a person within, the Fourth Amendment 
(Headnote 35) is violated by an unannounced 
pollee intrusion into a private home, with or 
without an arrest w·a.rrant, except ( 1) where 
the persons within already known of the offi­
cers' authority and purpose, or (2) where the 
otncers are justified in the belief that persons 
within are in imminenrt; peril of bodily harm, 
or (3) where those within, made aware of the 
presence of someone outside (because, for 
example, there has been a knock at the door), 
are then engaged in a.ctivity which justifies 
the officers in the belief theft an escape or the 
destruction of evidence is being attempted. 

I 

It was firmly established long before the 
adoption of the Bill of Rights that the fun­
damental Uberty of the individual includes 
protection against unannounced pollee en­
tries. "[T]he Fourth Amendment did but 
embody a princLple of English Uberty, a prin­
ciple old, yet newly won, that finds anot.her 
expression in the maxim 'every man's home 
is his castle.' " Fraenkel, Concerning Searches 
and Seizures, 34 Harv L Rev 361, 365 

( 1921) ; Frank v Maryland, 359 US 360, 376-
382, 3 L ed 2d 877, 887-891, 79 S Ct 804 
(dissenting oplnion). As early as Semayne's 
oase, 5 Co Rep 91a, 91b, 77 Eng Rep 194, 
195 (1603), it was declared that "[i]n all 
cases when the King ls pa.rty, the shertif (if 
the doors be not open) may break the party's 
house, either to arrest him, or to do other 
execution of the K[ing]'s process, if other­
wise he cannot enter. But before he breaks 
it, he ought to signify the cause of his com­
ing, and to make request to open doors 
.... " (Emphasis supplied.) Over a century 
later the leading commentators upon the 
English criminal law affirmed the continu­
ing vitality of [374 US 48] that principle. 
1 Hale, Pleas of the Crown (1736), 583; see 
also 2 Hawkins, Pleas of the Crown (6th ed 
1787). c. 14, § 1; Foster Crown Law (1762), 
32o-321.17 Perhaps its most emphatic con­
firmation was supplied only 35 years before 
the ratification of the B111 of Rights. In 
Curtis' Case, Fost, 135, 168 Eng Rep 67, de­
cided in 1756, the defendant, on trial for 
the murder of a Crown officer who was at­
tempting an entry to serve an arrest warrant, 
pleaded that because the officer had failed 
adequately to announce himself and his mis­
sion before breaking the doors, forceful re­
sistance to his entry was justified and the 
killing was therefore justifiable homicide. In 
recognizing the defense the court repeated 
the principle that "peace-officers, having a 
legal warrant to arrest for a breach of the 
peace, may break open doors, after having 
demanded admittance and given due notice 
of their warrant,; the court continued that 
"no precise form of words is required in a 
case of this kind" because "[i]t is sufiicient 
that the party hath notice, that the officer 
cometh not as a mere trespasser, but claim­
ing to act under a proper authority .... " 
Fost., at 136-137, 168 Eng Rep, at 68. (Em­
phasis supplied.) The principle was again 
confirmed not long after the Fourth Amend­
ment became part of our Constitution. Ab­
bott, C. J., said in Launock v Brown, 2 B 
& Aid 592, 593-594, 106 Eng Rep 482, 483 
(1819): 

" ... I am clearly of opinion that, in the 
case of a misdemeanour. such previous de­
mand is requisite .... It is reasonable that 
the law should be so; for if no [374 US 49] 
previous demand is made, how is it possible 
for a party to know what the object of the 
person breaking open the door may be? He 
has a right to consider it as an aggression on 
his private property, which he will be justi­
fied in resisting to the utmost." 18 

The protections of individual freedom car­
ried into the Fourth Amendment, Boyd v 
United States, 116 US 616, 630, 29 L ed 746, 
751, 6 S Ct 524, undoubtedly included this 
firmly established requirement of an an­
nouncement by police otncers of purpose and 
authority before breaking into an individ­
ual's home. The requirement is no mere pro­
cedural nicety or formality attendant upon 
the service of a warrant. Decisions in both 
the federal and state courts have recognized, 
as did the English courts, that the require­
ment is of the essence of the substantive 
protections which safeguard individual lib­
erty.1o The Court of Appeals for the District 
of Oolum:b1a Circuit has said: " ... there is 
no division of op1n1on among the learned 
authors ... that even where an officer may 
[374 US 50] have power to break open a door 
without a warrant, he cannot lawfully do so 
unless he first notifies the occupants as to the 
purpose of his demand for entry." Accarino v 
United States, 85 App DC 394, 400, 179 F2d 
456,462. 

Similarly, the Supreme Judicial COurt of 
Massachusetts declared in 1852: 

"The maxim of law that every m.an's house 
is his castle ... has not the effect to restrain 
an officer of the law from breaking and enter­
ing a dwelling-house for the purpose of serv~ 
ing a crlminal process upon the occupant. In 
such case the house of the party is no sanc­
tuary tor him, and the same may be forcibly 
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entered by such officer aft er a proper n otific3.­
tion of the purpose of the entry, and a de­
mand upon the inmates to open the house, 
and a refusal by them to do so." Barnard v 
Bartlett, 64 Mass (10 Cush) 501, 502, 503; cf. 
State v Smith, 1 NH 346. 

Courts of the frontier States also enforced 
the requirement. For example, Tennessee's 
high court recognized that a police officer 
might break into a home to serve an arrest 
warrant only "after demand for admittance 
and notice of his purpose," McCaslin v Mc­
Cord, 116 Tenn 690, 708, 94 SW 79, 83; cf. 
Hawkins v Commonwealth, 53 Ky (14 B 
Mon) 395. Indeed, a majority of the States 
have enacted the requirement in statutes 
substantially similar '00 California Penal 
Code § 844 and the federal statute, 18 USC 
§ 3109.20 

[374 US 51] Moreover, in addition to car­
rying forward the protections already af­
forded by English law, the Framers also 
meant by the Fourth Amendment to elim­
inate once and for all the odious practice of 
searches under general warrants and writs of 
assistance against which English law had 
generally left them helpless. The colonial 
experience under the writs was unmistak­
ably "fresh in the memories of those who 
achieved our independence and established 
our form of government." 21 Boyd v United 
states, supra (116 US at 625). The problem 
of entry under a general warrant was not, 
of course, exactly that of unannounced in­
trusion to arrest with a warrant or upon 
probable cause, but the two practices clear­
ly invited common abuses. One of the grounds 
of James Otis' eloquent indictment of the 
writs bears repetition here: 

"Now one of the most essential branches 
of English liberty is the freedom of one's 
house. A man's house is his castle; and whilst 
he is quiet, he is as well [374 US 52] guarded 
as a prince in his castle. This writ, if it 
should be declared legal, would totally an­
nihilate his privilege. Custom-house officers 
may enter our houses when they please; we 
are commanded to permit their entry. Their 
menial servants may enter, may break locks, 
bars, and everything in their way: and 
whether they break through malice or re­
venge, no man, no court, can inquire. Bare 
suspicion without oath is sufficient." Tudor, 
Life of James Otis (1823), 66-67. 

Similar, if not the same, dangers to in­
dividual liberty are involved in unannounced 
intrusions of the police into the homes of 
citizens. Indeed in two respects such intru­
sions are even more offensive to the sanctity 
and privacy of the home. In the first place 
service of the general warrants and writs of 
assistance was usually preceded at least by 
some form of notice or demand for admis­
sion. In the second place the writs of assist­
ance by their very terms might be served 
only during daylight hours.22 By significant 
contrast, the unannounced entry of the Ker 
apartment occurred after dark, and such 
timing appears to be common police prac­
tice, at least in Callfornia.23 

[374 us 53] It is much too late in the day to 
deny that a lawful entry is as essential to vin­
dication of the protections of the Fourth 
Amendment as, for example, probable cause 
to arrest or a search warrant for a search not 
incidental to an arrest. This Court settled 
(Headnote 36) in Gouled v United States, 255 
US 298, 305, 306, 65 L ed 647, 651, 41 S Ct 261, 
that a lawful entry is the indispensable 
predicate of a reasonable search. We held 
there that a search would violate the Fourth 
Amendment if the entry were illegal whether 
accomplished "by force or by an illegal threat 
or show of force" or "obtained by stealth in­
stead of by force or coercion." Similarly, rigid 
restrictions upon unannounced entries are 
essential if the Fourth Amendment's pro­
hibition against invasion of the security and 
privacy of the home is to have any meaning. 
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It is true, of course, that the only decision 
of this Court which forbids federal officers 
to arrest and search after an unannounced 
entry, Miller v United States, 857 US 301, 2 
L ed 2d 1332, 78 S Ct 1190, did not rest upon 
constitutional doctrine but rather upon an 
exercise of this Court's supervisory powers. 
But that disposition in no way implied that 
the same result was not compelled by the 
Fourth Amendment. 

Miller is simply an instance of the usual 
practice of the Court (Headnote 37) not to 
decide constitutional questions when a non­
constitutional basis for decision is available. 
See International Asso. of Machinists v 
Street, 367 US 740, 749, 750, 6 L ed 2d 1141, 
1149, 1150, 81 S Ct 1784. The result there 
drew upon analogy to a federal statute, 
similar in its terms to § 844, with which the 
federal officers concededly had not complied 
in entering to make an arrest. Nothing we 
said in Miller so much as int imated that, 
without such a basis for decision, the Fourth 
Amendment would not have required the 
same result. The implication, indeed, is quite 
to the contrary. For the history adduced in 
Miller in support of the nonconstitutional 
ground persuasively demonstrates that the 
Fourth Amendment's protections include the 
security of the householder against unan­
nounced invasions by the pollee. 

II 

[374 US 54] The command of the Fourth 
Amendment reflects the lesson of history 
that "the breaking an outer door is, in gen­
eral, so violent, obnoxious and dangerous a 
proceeding, that it should be adopted only 
in extreme cases, where an immediate ar­
rest is requisite." 1 Burn, Justice of the Peace 
(28th ed 1837), 275-276. 

I have found no English decision which 
clearly recognizes any exception to the re­
quirement that the police first give notice 
of their authority and purpose before forcibly 
entering a home. Exceptions were early sanc­
tioned in American cases, e.g., Read v Case, 4 
Conn 166, but these were rigidly and narrowly 
confined to situations not within the rea­
son and spirit of the general requirement. 
Specifically, exceptional circumstances have 
been thought to exist only when, as one ele­
ment, the facts surrounding the particular 
entry support a finding that those within 
actually knew or must have known of the offi­
cer's presence and purpose to seek admission. 
Cf. Miller v United States, supra (357 US 
at 311-313). For example, the earliest ex­
ception seems to have been that "[i]n the 
case of an escape after arrest, the officer, on 
fresh pursuit of the offender to a house in 
which he takes refuge, may break the doors 
to recapture him, in the case of felony, with­
out a warrant, and without notice or demand 
for admission to the house of the offender." 24 

Wilgus, Arrest Without [374 US 55] a War­
rant, 22 MichL Rev 541, 798, 804 {1924). The 
rationale of such an exception is clear, and 
serves to underscore the consistency and the 
purpose of the general requirement of no­
tice: Where such circumstances as an escape 
and hot pursuit by the arresting officer leave 
no doubt that the fleeing felon is aware of 
the officer's presence and purpose, pausing at 
the threshold to make the ordinarily requisite 
announcement and demand would be a su­
perfluous act which the law does not re­
quire.26 But no exceptions have heretofore 
permitted unannounced entries in the ab­
sence of such awareness on the part of the 
occupants-unless possibly where the offi­
cers are justified in the belief that someone 
within is in immediate danger of bodily 
harm. 

Two reasons rooted in the Constitution 
clearly compel the courts to refuse to recog­
nize exceptions in other situations [874 US 
56] when there is no showing that those 
within were or had been Inade aware of the 
officers' presence. The first is that any ex­
ception not requiring a showing of such 

awareness necessarily implies a rejection of 
the inviolable presumption of innocence. The 
excuse for failing to knock or announce the 
officer's mission where the occupants are 
oblivious to his presence can only be an 
almost automatic assumption that the sus­
pect within will resist the officer's attempt 
to enter peacefully, or will frustrate the arrest 
by an attempt to escape, or will attempt to 
destroy whatever possibly incriminating evi­
dence he may have. Such assumptions do 
obvious violence to the presumption of in­
nocence. Indeed, the violence is compounded 
by another assumption, also necessarily in­
volved, that a suspect to whom the officer 
first Inakes known his presence will further 
violate the law. It need hardly be said that 
not every suspect is in fact guilty of the 
offense of which he is suspected, and that not 
everyone who is in fact guilty will forcibly 
resist arrest or attempt to escape or destroy 
evidence.26 

[374 US 57] The second reason is that in 
the absence of a showing of awareness by the 
occupants of the officers' presence and pur­
pose, "loud noises" or "running" within 
would amount, ordinarily, at least, only to 
ambiguous conduct. Our decisions in related 
contexts have held that ambiguous conduct 
cannot form the basis for a belief of the 
officers that an escape or the destruction of 
evidence is being attempted. Wong Sun v 
United States, 371 US 471, 483, 484, 9 L ed 2d 
441, 452, 453, 83 S Ct 407; Miller v United 
States, supra (357 US at 311). 

Beyond these constitutional considera­
tions, practical hazards of law enforcement 
militate strongly against any relaxation of 
the requirement of awareness. First, cases of 
mistaken identity are surely not novel in the 
investigation of crime. The possibility is very 
real that the police may be misinformed 
as to the name or address of a suspect, or 
as to other material information. That pos­
sibility is itself a good reason for holding a 
tight rein against judicial approval of un­
announced police entries into private homes. 
Innocent citizens should not suffer the 
shock, fright or embarrassment attendant 
upon an unannounced police intrusion.27 

Second, the requirement [374 US 58] of 
awareness also serves to minimize the haz­
ards of the officers' dangerous calling. We 
expressly recognized in Miller v United 
States, supra (357 US at 313, note 12), that 
compliance with the federal notice statute 
"is also a safeguard for the police themselves 
who might be mistaken for prowlers and be 
shot down by a fearful householder." :s In­
deed, one of the principal objectives of the 
English requirement of announcement of 
authority and purpose was to protect the ar­
resting ofllcers from being shot as trespass­
ers, ". . . for 1f no previous demand is made, 
how is it possible for a party to know what 
the object of the person breaking open the 
door may be? He has a right to consider it 
as an aggression on his private property, 
which he wm be justified in resisting to the 
utmost." Launock v Brown, 2 B & Ald 592, 
594, 106 Eng Rep 482, 483 (1819). 

These compelling considerations underlie 
the constitutional barrier against recogni­
tion of exceptions not predicated on knowl­
edge or awareness of the officers' presence. 
State and federal officers have the common 
obligation to respect this basic constitu­
tional limitation upon their police activities. 
I reject the contention that the courts, in 
enforcing such respect on the part of all of­
ficers, state or federal, create serious ob­
stacles to effective law enforcement. Fed­
eral officers have operated for five years un­
der [374 US 59] the Miller rule with no dis­
cernible impairment of their ablllty to make 
effective arrests a.nd obtain important nar­
cotics convictions. 

Even if it were true that state end city 
police are generally less experienced or less 
resourceful than their federal counterparts 
(and the experience of the very police force 
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involved in this case, under California's gen­
eral exclusionary rule adopted judiciruly in 
1955, goes very far toward refuting any such 
suggestion,29 see Elkins v United States, 364 
US 206, 220, 221, 4 L ed 2d 1669, 1679, 80 s 
Ct 1437), the Fourth Amendment's protec­
tions against unlawful search and seizure do 
not contract or expand depending upon the 
relative experience and resourcefulness of 
different groups of law-enforcement officers. 
When we declared in Mapp that, beoa.use the 
rights of the Fourth Amendment were of no 
lesser dignity than those of the other liber­
ties of the Bill of Rights absorbed in the 
Fourteenth, ". . . . we can no longer permit 
... [them] to be revocable at the whim of 
any police officer who, in the name of law 
enforcement itself, chooses to suspend 
[theirl ... enjoyment," 367 US, at 66(}-I 
thought by these words we had laid to rest 
the very problems of constitutional dis­
sonance which I fear the present case so soon 
revives.30 

nr 
[374 US 60) I turn now to my reasons for 

believing that the arrests of these petition­
ers were illegal. My Brother Clark apparently 
recognizes tha t the element of the Kers' 
prior awareness of the officers' presence was 
essential, or at least highly relevant, to the 
validity of the officers' unannounced entry 
into the Ker apartment, for he says, "Ker's 
furtive conduct including them shortly be­
fore the arrest was ground for the belief that 
he might well have been expecting the 
police." (Emphasis supplied.) But the test 
under the "fresh pursUit" exception which 
my Brother Clark apparently seeks to invoke 
depends not, of course, upon mere conjec­
ture whether those within "might well have 
been" expecting the police, but upon wheth­
er there is evidence which shows that the oc­
cupants were in faot aware that the police 
were about to visit them. That the Kers were 
wholly oblivious to the officers' presence is 
the only possible inference on the uncon­
tradicted facts; the "fresh pursuit" exception 
is therefore clearly unavailable. 

When the officers let themselves in with 
the passkey, "proceeding quietly," as my 
Brother Clark says, George Ker was sitting 
in his living room reading a newspaper, and 
his wife was busy in the kitchen. The mari­
juana, moreover, was in full view on the top 
of the kitchen sink. More convincing evi­
dence of the complete unawareness of an 
imminent police visit can hardly be imag­
ined. Indeed, even the conjecture that the 
Kers "might well have been expecting the 
police" has no support in the record. That 
conjecture is made to rest entirely upon the 
unexplained U -turn made by Ker's car when 
the officers lost him after the rendezvous at 
the oil fields. But surely the U -turn must be 
disregarded as wholly ambiguous conduct; 
there is absolutely no proof that the driver 
of the Ker car knew that the officers were 
[374 U.S. 61] • following it. Of. Mlller v 
United States, supra (357 U.S. at 311); Wong 
Sun v United States, supra. {371 U.S. at 483, 
484). 

My Brother Clark invokes chiefly, how­
ever, the exception allowing an unannounced 
entry when officers have reason to believe 
that someone within is attempting to de­
stroy evidence. But the minimal conditions 
for the application of that exception are not 
present in this case. On the uncontradicted 
record, not only were the Kers completely 
unaware of the officers' presence, but, again 
on the uncontradicted record, there was ab­
solutely no activity within the apartment to 
justify the officers in the belief that any­
one within was attempting to destroy evi­
dence. Plainly enough, the Kers left the 
marijuana in full view on top of the sink 
because they were wholly oblivious that the 
police were on their trail. My Brother Clark 
recognizes that there is no evidence what­
ever of activity in the apartment, and is 
thus forced to find the requisite support for 

this element of the exception in the officers' 
testimony that, in their experience in the 
investigation of narcotics violations, other 
narcotics suspects had responded to police 
announcements by attempting to destroy 
evidence. Clearly such a basis for the excep­
tion fails to meet the requirements of the 
Fourth Amendment; 1f police experience in 
pursuing other narcotics suspects justified 
an unannounced police intrusion into a 
home the Fourth Amendment would afford 
no protection at all. 

The recognition of exceptions to great 
principles always creates, of course, the 
hazard that the exceptions will devour the 
rule. If mere police experience that some 
offenders have attempted to destroy con­
traband justifies unannounced entry in any 
case, and cures the total absence of evidence 
not only of awareness of the officers' presence 
but even of such a.n attempt in the particu­
lar case, I perceive no logical basis for dis­
tinguishing unannounced police entries into 
homes • [374 U.S. 62] to make •arrests for 
any crime involving evidence of a kind which 
pollee experience indicates might be quickly 
destroyed or jettisoned. Moreover, if such 
experience, without more, completely excuses 
the failure of arresting officers before entry, 
at any hour of the day or night, either to 
announce their purpose at the threshold 
or to ascertain that the occupant already 
knows of their presence, then there is llke­
wlse no logical ground for distinguishing 
between the stealthy manner in which the 
entry in this case was effected, and the more 
violent manner usually associated with to­
talltarian pollee of breaking down the door 
or smashing the lock.81 

My Brother Clark correctly states that 
only when state law "is not violative of the 
Federal Constitution" may we defer to state 
law in gauging the validity of an arrest un­
der the Fourth Amendment. Since the Cali­
fornia [374 U.S. 63] law of arrest here called 
in question patently violates the Fourth 
Amendment, that law cannot constitution­
ally provide the basis for affirming those 
convictions. This is not a case of confiicting 
testimony pro and con the existence of the 
elements requisite for finding a basis for 
the application of the except ion. I agree that 
we should ordinarily be constrained to ac­
cept the state fact-finder's resolution of such 
factual conflicts. 

Here, however, the facts are uncontra­
dicted: the Kers were completely oblivious of 
the presence of the officers and were engaged 
in no activity of any kind indicating that 
they were attempting to destroy narcotics. 
Our duty then is only to decide whether the 
officers' testimony-that in their general ex­
perience narcotics suspects destroy evidence 
when forewarned of the officers' presence-­
satisfies the constitutional test for applica­
tion of the exception. Manifestly we should 
hold that such testimony does not satisfy the 
constitutional test. The subjective judgment 
of the police officers cannot constitutionally 
be a substitute for what has always been 
considered a necessarily objective inquiry,32 
namely, whether circumstances exist in the 
particular case which allow an unannounced 
police entry.88 

[374 US 64] We have no occasion here to 
decide how many of the situations in which, 
by the exercise of our supervisory power over 
the conduct of federal officers, we would ex­
clude evidence, are also situations which 
would require the exclusion of evidence from 
state criminal proceedings under the consti­
tutional principles extended to the States by 
Mapp. But where the conduct effecting an 
arrest so clearly transgresses those rights 
guaranteed by the Fourth Amendment as 
does the conduct which brought about the 
arrest of these petitioners, we would surely 
reverse the judgment if this were a federal 
prosecution involving federal officers. Since 
our decision ln Mapp has made the guaran­
tees of the Fourteenth Amendment coexten-

sive with those of the Fourth we should pro­
nounce precisely the same judgment upon 
the conduct of these state officers. 

FOOTNOTES 

1 This contention was initially raised prior 
to the trial. Section 995, California Penal 
Code, provides for a motion to set aside the 
information on the ground that the defend­
ant has been committed without probable 
cause. Evidence on that issue was presented 
out of the presence of the jury, and, follow­
ing the court's denial of the motion, t he 
petitioners were tried and convicted by the 
jury. 

i During the hearing on the § 995 motion, 
see note 1, supra, Black testified for the de­
fense, admitting that he knew the peti­
tioners but denying that he gave Officer Ber­
man information about George Ker. Black 
first denied but then adinitted that he had 
met with Officer Berman and another officer 
in whose presence Berman said the infor­
mation about Ker was given. 

a Arresting Officers Berman and Warthen 
had been attached to the narcotics detail 
of the Los Angeles County Sheriff's office 
for three and four years, respectively. Each 
had participated in hundreds of arrests in­
volving marijuana. Warthen testified that 
on "many, many occasions" in his experience 
with narcotics arrests "persons have flushed 
narcotics down toilets, pushed them down 
drains and sinks and many other methods 
of getting rid of them prior to my entrance 

' For the reasons discussed in § V of this 
opinion, we find that the validity of the 
search of the automobile is not before us and 
we therefore do not pass on it. 

6 "The right of the people to be secure 
in their persons, houses, papers, and ef­
fects, against unreasonable searches and 
seizures, shall not be violated, and no War­
rants shall issue, but upon probable cause, 
supported by Oath or affirmation, and par­
ticularly describing the place to be searched, 
and the persons or things to be seized." 

e "No person ... shall be compelled in 
any criminal case to be a witness against 
himself . . . . " 

7 Our holcLlng as to enforceabillty of this 
federal consti-tutional rule against the States 
had its source in the following declaration in 
Wolf v Colorado, 338 US 25, 27, 28, 93 L ed 
1782, 1785, 69 S Ct 1359 ( 1949) : 

"The security of one's privacy against 
arbitrary intrusion by the pollee--which is 
at the core of the Fourth Amendment­
is ... implicit in 'the concept of ordered 
liberty' and as such enforce,able against the 
States through the Due Process Clause." 

sIn Draper the arrest upon probable cause 
was authorized under 26 USC § 7607, author­
izing narcotics agents to make an .arrest with­
out warrant if they have "reasonable grounds 
to belleve that the person to be arrested has 
committed or is cominitting such viol8itlon." 
Under § 836, California Penal Code, a.n officer 
may arrest without a warrant if he has "rea­
sonable cause to believe that the person to 
be arrested has committed a felony ... " 

a "To make an arrest, . . . in all cases a 
peace officer, may break open the door or win­
dow of the house in which the person to be 
arrested is, or in which . . . [he has] rea­
sonable grounds for believing him to be, after 
having demanded admittance and explained 
the purpose for which admittance is desired." 

10 "The officer may break open any outer or 
inner door or window of a house, or any part 
of a house, or anything therein, to execute a 
search warrant, if, after notice of his au­
thority .and purpose, he is refused admittance 
or when necessary to liberate himself or a 
person aiding him in t he execution of the 
warrant." · 

u Nor has the Court rejected the proposi­
tion that noncompliance may be reasonable 
in exigent circumstances subsequent to Mil­
ler. In Wong Sun v United States, 371 U.S. 
471, 9 L ed 2d 441, 83 S ct 407 (1963), the 
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Court held thlllt federal officers had not com­
plied with § 3109 in executing an arrest. 
There the Court noted that in Miller it had 
reserved the question of an exception in 
exigent circumstances and stated that 
"[h)ere, as in Miller, the Government claims 
no extraordinary circumstances--such as the 
imminent destruction of vital evidence, or 
the need to rescue a victim in peril-. . . 
which excused the officer's fa.ilure truth­
fully to state his mission before he broke 
in." Id. 371 U.S. at 483, 484. 

12 A search of the record with the aid of 
hindsight (Headnotes 22 and 23) may lend 
some support to the conclusion that, contTa 
the reasonable belief of the officers, petition­
ers may not have been prepared for an im­
minent visit from the police. It goes with­
out saying that in determining the lawful­
ness of entry and the existence of probable 
cause we may concern ourselves only with 
what the officers had reason to believe at the 
time of their entry. Johnson v United States, 
333 u.s. 10, 17, 92 L ed 436, 442, 68 s ct 
367 (1948). As the Court said in United 
States v Di Re, 332 U.S. 581, 595, 92 L ed 210, 
220, 68 S ct 222 (1948), "a search is not to 
be made legal by what it turns up. In law 
it is good or bad when it starts and does not 
change character from" what is dug up sub­
Gequently. (Emphasis added.) 

13 In cases in which a search could not be 
regarded as incident to arrest because the 
petitioner was not preselllt at the time of the 
entry and search, the absence of compelling 
circumstances, such as the threat of destruc­
tion of evidence, supported the Court's hold­
ings that searches without warrants were un­
constitutional. See Chapman v United States, 
365 U.S. 610, 615, 5 L ed 2d 828, 832, S Ct 776 
(1961); United States v Jeffers, 342 U.S. 48, 
52, 96 L ed 59, 64, 72 S ct 93 (1951); Taylor 
v United States, 286 U.S. 1, 5, 76 L ed 951, 
953, 52 S Ct 466 ( 1932). 

14 Compare Johnson v United Sltaltes, note 
12, supra (333 U.S. at 40). There the Court 
held that a search could not be justified as 
incident to arrest since the officers, prior to 
their entry into a hotel room, had no probable 
cause for the arrest of the occupant. The 
Court stated that " [a 1 n officer gaining access 
to private living quarters under color of his 
office and of the law which he personifies 
must then have some valid basis in law for 
the intrusion." Here, of oourse, probable 
cause for the arrest of petitioner George Ker 
provided that valid basis. 

15 The record shows that petitioners made 
no objection to the admission of any of the 
evidence, thus fail1ng to observe a state pro­
cedural requirement, People v Brittain, 149 
Cal App 2d 201, 308 P2d 38 (1957); see Mapp 
v Ohio, supra (367 U.S. at 659, note 9). How­
ever, the Districrt; Court of Appeal passed on 
the issue of the narcotics seized in the apart­
ment, presumably on the ground that peti­
tioners preserved that question by their mo­
tion under § 995, California. Penal Code, 
Which was directed toward the principal ob­
jection to that search-the alleged lack of 
probable cause. While "[t]here can be no 
question as to the proper presentation of a 
federal claim (Headnote 34) when the high­
est state court passes on it," Raley v Ohio, 
360 U.S. 423, 436, 3 L ed 2d 1344, 1354, 79 S 
ot 1257 (1959), there is no indication in the 
court's opinion that it passed on the issue 
of the se!llrch of the automobile, nor is there 
any indication in the petitioners' briefs in 
that court that the issue was presented. 

10 Mapp 1. Ohio, 367 US. 643, 6 L ed 2d 1081, 
81 S ct 1684, 84 ALR2d 933, did not purport 
to change the standards by which state 
searches and seizures were to be judged; 
rather it held only that the "exclusionary" 
rule of Weeks v United States, 232 US 383, 
58 L ed 652, 34 8 Ct 341, LRA1915B 834, was 
applicable to the States. 

11 Hale's view was representative: "A m.a.n, 
that arrests upon suspicion of felony, may 
break open doors, 1! the prurty refuse upon 

demand to open them . . . ." 1 Hale, Pleas 
of the Crown (1736), 583. See generally Miller 
v United States, 357 US 301, 306-31Q-2 L 
ed 2d 1332, 1336-1338, 78 S Ct 1190; Acca.rino 
v United States, 85 App DC 394, 398-402, 
170 F2d 456, 460-464; Thomas, The Execu­
tion of Warrants of Arrest, ( [19621 Orim L 
Rev 520, 597, 601-604. 

1s Compare also the statement of Bayley, 
J., in Burdett v Abbot, 14 East 1, 162-163, 
104 Eng Rep 501, 563 (1811); 

"Now in every breach of the peace the 
public Me considered as interested, and the 
execution of process against the offender is 
the assertion of a public right; and in all 
such cases, I apprehend that the officer has 
a right to break open the outer door, pro­
vided there is a request of admission first 
made for the purpose, and a denial of the 
parties who are within." 

See also Ratcliffe v Burton, 3 Bos & Pul 
223, 127 Eng Rep 123 (1802); Kerbey v Denby, 
1 M & W 336, 150 Eng Rep 463 (1836); cf. 
Park v Evans, Hob 62, 80 Eng Rep 211; 
Penton v Brown, 1 Keble 698, 83 Eng Rep 
1193; Percival v Stamp, 9 Ex 167, 156 Eng 
Rep 71 (1853). 

19 See generally Gatewood v United States, 
93 App DC 226, 229, 209 F2d 789, 791; 1 
Bishop, New Criminal Procedure (2d ed 
1913), § 201; 1 Varon, Searches, Seizures and 
Immunities (1961), 399-401; Day and Berk­
man, Search and Seizure and the Exclusion­
ary Rule: A Re-Examination in the Wake 
of Mapp v Ohio, 13 West Res L Rev 56, 79-80 
(1961). 

mAla. Code, Tit 15 § 155; Ariz Rev Stat 
Ann § 13-1411; Deering's Cal Penal Code 
§ 844; Fla Stat Ann § 901.19 ( 1) ; Idaho Code 
§ 19-611; Burns' Ind Ann Stat § 9-1009; Iowa 
Code Ann § 755.9; Kan Gen Stat § 62-1819; 
Ky Rev Stat § 70.078; Dart's La Crim Code, 
.Arl 72; Mich Stat Ann § 28.880; Minn Stat 
Ann § 629.34; Miss Code § 2471; Mo Rev Stat 
§ 544.200; Mont Rev Code§ 94-6011; Neb Rev 
Stat § 29-411; Nev Rev Stat § 171.275; Mc­
Kinney's NY Orim Code § 178; NC Gen Stat 
§ 15-44; Page's Ohio Rev Code Ann § 2935.15; 
Okla. Stat Ann, Tit 22, § 194; Ore Rev Smt 
§ 133.320; SC Code § 53-198; SD Code 
§ 34.1606; Tenn Code Ann § 40-807; Utah 
Code Ann 77-13-12; Wash Rev Code 
§ 10.31.040; Wyo Comp Stat§ 10--309. 

Compare Code of Crim Proc, American Law 
Institute, Official Draft (1930), § 28: 

"Right of Officer to break into building. 
An officer, in order to make an arrest either 
by virtue of a warrant, or when authorized 
to make such arrest for a felony without a 
warrant, as provided in section 21, may break 
open a door or window of any building in 
which the person to be arrested is or is rea­
sonably believed to be, 1f he is refused ad· 
mittance after he has announced his author­
ity and purpooe." 

21 See also Henry v United States, 361 US 
98, 100, 101, 4 L ed 2d 134, 137, 138, 80 S ct 
168; Lasson, The History and Development of 
the Fourth Amendment to the United· States 
Constitution (1937), c. II; Barrett, Personal 
Rights, Property Rights, and the Fourth 
Amendment, 1960 Supreme Court Review 46, 
70-71; Comment, Search and Seizure in the 
Supreme Court: Shadows on the Fourth 
Amendment, 28 U of Ohi L Rev 664, 678-679 
(1961). Compare East-India Oo. v Skinner, 
Oomb 342, 90 Eng Rep 516. 

2:1 Lasson, The mstory and Development 
of the Fourth Amendment to the United 
States Oonstltution (1937), 54. 

2:1 In these two respects, the practice of 
unannounced pollee entries by night is also 
considerably more offensive to the rights 
protected by the Fourth Amendment than 
the use of health-inspection and other ad­
ministrative powers of entry, concerning the 
constitutionality of which this Court has 
divided sharply, Frank v Maryland, 359 US 
360, 3 Led 2d 877, 79 S Ot 804, supra; Ohio 
ex rel. Eaton v Price, 364 US 263, 4 L ed 

2d 1708, 80 S ot 1463. Since my Brother 
Clark does not rely upon either of those 
decisions, I have no occasion to discuss 
further the appl1cab111ty of either to the 
case at bar. For further consideration of 
problems raised by those cases, see generally, 
Waters, Rights of Entry in Administrative 
Officers, 27 U of Chi L Rev 79 ( 1959) ; Com­
ment, State Health Inspections and "Un­
reasonable SeM'ch": The Frank Exclusion 
of Civil Searches, 44 Minn L Rev 513 (1960). 

:u It is not clear whether the English law 
ever recognized such an exception to the 
requirement of notice or awareness. See, 
e.g., Genner v Sparks, 6 Mod 173, 87 Eng 
Rep 928. It is stated in an English anno­
tator's note to Semayne's Case, supra, that 
"if a man being legally arrested, escapeth 
from the officer, and taketh shelter though 
1n his own house, the officer may upon fresh 
pursuit break open doors in order to retake 
him, having first given due notice of his 
business and demanded admission, a,nd been 
refused." 77 Eng Rep. at 196. The views of 
other commentators a.re ambiguous on this 
point. See, e.g., 2 Hawkins, Pleas of the 
Crown (6th ed 1787), c. 14, § 8. Blackstone's 
view was that "in case of felony actually 
committed, or a dangerous wounding, where­
by felony is like to ensue . . . [a constable 1 
·may upon probable su.spicion arrest the 
felon; and for that purpose is authorized 
(as upon a justice's warrant) to break open 
doors, and even to kill the felon if he cannot 
otherwise be taken .... " Commentaries 292. 

25 See Professor Wilgus' comment: "Be­
fore doors are broken, there must be a. neces­
sity for so doing, and notice of the authority 
and purpose to make the arrest must be given 
and a demand and refusal of admission must 
be made, unless this is already understood, 
or the peril would be increased." Wilgus Ar­
rest Without a Warrant, 22 Mich L Rev 541, 
798, 802 (1924). (Emphasis supplied.) Cf. 
Accarino v United States, 85 App DC 394, 
398-402, 179 F2d 456, 460-464. 

Compare Lord Mansfield's statement, in 
1774, of the rationale for the requirement 
of announcement and demand for admis­
sion: "The ground of it is this; that other­
wise the consequences would be fatal: for 
it would leave the family within, naked 
and exposed to thieves and robbers. It is 
much better therefore, says the law, that 
you should wait for another opportunity, 
than do !lin act of violence, which may prob­
ably be attended with such dangerous con­
sequences." Lee v Gansel, 1 Oowp 1, 6-7, 
98 Eng Rep 935, 938. 

26 The comment of Rooke, J., in Ratcliffe 
v Burton, 3 Bos & Pul 223, 230, 127 Eng Rep 
123, 127 (1802), is relevant here: "What a 
privilege will be allowed to sheriffs' officers 
if they are permitted to effect their search 
by violence, without making that demand 
which possibly will be complied with, and 
consequently violence be rendered unneces­
sary!" This view of the requirement of notice 
or awareness has its parallel in the historic 
English requirement that an arresting offi­
cer must give notice of his authority and 
purpose to one whom he is about to arrest. 
In the absence of such notice, unless the 
person arrested already knew of the officer's 
authority and mission, he was justified in 
resisting by force, and might not be charged 
with an additional crime if injury to the offi­
cer resulted. The origin of this doctrine ap­
pears to be Mackalley's Ce.se, 9 Co Rep 65b, 
69a, 77 Eng Rep 828, 835. See also Rex v 
George, [ 1935] 2 DLR 516 (BC Ct App) : 
Regina v Beaudette, 118 Can Crlm Cases 295 
(Ont Ct App). Compare, e.g., People v Pot­
ter, 144 Cal App 2d 350, 300 P2d 889, in which 
noncompliance with § 844 was excused be­
cause the d·efendant was known to have been 
convicted of three previous robberies and 
was suspected of a fourth-though in fact, 
upon entering his hotel room unannounced 
and by means of a key obtained from the 
manager, the omcers found the defendant in 
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bed, with the lights off, and unarmed. The 
entry occurred after midnight. 

27 The importance of this consideration was 
aptly expressed long ago by Heath, J., in Rat­
cliffe v Burton, 3 Bos & Pul 223, 230, 127 Eng 
Rep 123, 126-127 (1802): 

"The law of England, which is founded on 
reason, never authorises such outrageous acts 
as the breaking open every door and lock in 
a man's house without any declaration of the 
authority under which it is done. Such con­
duct must tend to create fear and dismay, 
and breaches of the peace by provoking re­
sistance. This doctrine would not only be at­
tended with great mischief to the persons 
against whom process is issued, but to other 
persons also, since it must equally hold good 
in cases of process upon escape, where the 
p arty has taken refuge in the house of a 
stranger. Shall it be said that in such case 
the officer may break open the outer door of 
a stranger's house Without declaring the au­
thority under which he acts, or making any 
demand of admittance? No entry from the 
books of pleading has been cited in support 
of this justification, and Semayne's case is a 
direct authority against it." 

28 See also McDonald v United States, 335 
US 451, 460, 461, 93 L ed 153, 160, 161 69 s 
Ct 191 (concurring opinion) for Mr. Justice 
Jackson's comment: "Many homeowners in 
this crime-beset city doubtless are armed. 
When a woman sees a strange man, in plain 
clothes, prying up her 'bedroom window and 
climbing in, her natural impulse would be to 
shoot." 

29 See, e.g., Kamisar, Public Safety v Indi­
vidual Liberties: Some "Facts" and "The­
ories," 53 J Crim L, Criminology and Police 
Science 171, 188-190 (1962); Rogge, Book Re· 
view, 76 Harv L Rev 1516, 1522-1523 ( 1963). 

ao Compare Justice Traynor's recent com­
ment: 

"Nevertheless the United States Supreme 
Court still confronts a special new responsi­
bility of its own. Sooner or later it must es­
tablish ground rules of unreasonableness to 
counter whatever local pressure there might 
be to spare the evidence that would spoil the 
exclusionary rule. Its responsibility thus to 
exercise a restraining influence looms as a 
heavy one. It is no mean task to formulate 
far-sighted constitutional standards of what 
is unreasonable that lend themselves readily 
to nation-wide application." T.l'aynor, Ma.pp v 
Ohio at Large in the Fifty States, 1962 Duke 
LJ 319, 328. 

n The problems raised by this case are cer­
tainly not novel in the history of law en­
forcement. One of the very earliest cases in 
this tield, decided more than th.l'ee centuries 
ago, involved facts strikingly similar to those 
of the instant case. The case of Waterhouse v 
Saltmarsh, Hob 263,80 Eng Rep 409, arose out 
of the service by a sheriff and several bailiffs 
of execution upon a bankrupt. These officers, 
having entered the outer door of the house 
by means not described, " 'ran up to the 
chamber, where the plaintiff and his wife 
were in bed and the doors locked, and knock­
ing a little, without telling what they were, 
or wherefore they came, brake open the door 
and took him ... .' " The sheriff was fined the 
substantial sum of £200 for what the court 
later described in a collateral proceeding as 
"the unnecessary outrage and terror o'f this 
arrest, and for not signifying that he was 
sheriff, that the door might have been opened 
without violence .... " Hob, at 264, 80 Eng 
Rep, at 409. Compare another early case 
involving similar problems, Park v Evans, Hob 
62, 80 Eng Rep 2'11, in which the Star Cham­
ber held unlawful an entry effected by force 
after the entering ofticers had knocked but 
!Silled to identify their authority or purpose. 
The Star Chamber concluded that "the open­
ing of the door was occasioned by them by 
craft, and then used to the violence, wh1ch 
they intended." 

32 Any doubt concerning the scope of the 
Callfornia test which may have survived 

People v Maddox, 46 Cal 2d 301, 294 P2d 6, 
must have been removed by the later case of 
People v Hammond, 54 Cal 2d 846, 854, 855, 
9 Cal Rptr 233, 357 P2d 289, 294: 

"When there is reasonable cause to make 
an arrest, and the facts known to the ar­
resting officer before his entry are not incon­
sistent with a good faith belief on h is part 
that compl1ance with the formal require­
ments of ... section [844] is excused, a !all­
ure to comply therewith does not invalidate 
the search and seizure made as an incident 
to the ensuing arrest." 

33 I think it is unfortunate that this Court 
accepts the judgment of the intermediate 
California appellate court on a crucial ques­
tion of California law-for it is by no means 
certain that the Supreme Court of California, 
the final arbiter of questions of California 
law, would have condoned the willingness of 
the District Court of Appeal to excuse non­
compliance with the California statute under 
the facts of this case. For the view of the 
California Supreme Court on the scope of 
the exception under § 844, see e.g., People v. 
Martin, 45 Cal 2d 755, 290 P2d 855; People v. 
Carswell, 51 Cal 2d 602, 335 P2d 99; People v. 
Hammond, 54 Cal2d 846, 9 Cal Rptr 233,357, 
P2d 289. 

An examination of the California decisions 
which have excused noncompliance with 
§ 844 reveals the narrow scope of the excep­
tions heretofore recognized-confined for the 
most part to cases in which officers entered in 
response to cries of a victim apparently in 
imminent danger, e.g., People v Roberts, 47 
Cal 2d 374, 303 P2d 721; or in which they first 
knocked at the door, or knew they had been 
seen at the door, and then actually heard or 
observed destruction of evidence cxf the very 
crime for which they had come to arrest the 
occupants, see e.g., People v Moore, 140 Cal 
App 2d 870, 295 P2d 969; People v. Steinberg, 
148 Cal App 2d 855, 307 P2d 634; People v 
Williams, 175 Cal App 2d 774, 1 Gal Rptr 44; 
People v Fisher, 184 Gal App 2d 308, 7 Cal 
Rptr 461. See generally, for summary and dis­
cussion of California cases involving various 
grounds for noncompliance with § 844, Fricke, 
California Criminal Evidence (5th ed 1960), 
432--433; Comment, Two Years With the 
Cahan Rule, 9 Stan L Rev 515, 528-529 (1957). 

Mr. ERVIN. I am not going to belabor 
this decision at length. I do wish to 
emphasize again the fact that eight of 
the Justices of the Supreme Court-that 
is, Justice Clark and the three who con­
curred in his opinion and Justice Bren­
nan and the three who concurred in his 
opinion-agreed that the obligation of 
an officer of the law to inform the occu­
pants of the house of his presence and 
purpose, and to give them a reasonable 
time to admit him before breaking into 
the house, constitutes a part, and an 
integral part, of the fourth amendment. 

Mr. President <Mr. MATHIAs), what I 
assert is the decision of these eight 
Justices is pretty well summarized in 
the opinion of Justice Brennan, in which 
he says: 

Mr. Justice Clark, Mr. Justice Black, Mr. 
Justice Stewart, and Mr. Justice White do 
not believe that the Federal requirement of 
reasonableness contained in the Fourth 
Amendment was violated in this case. The 
Chief Justice, Mr. Justice Douglas, Mr. Jus­
tice Goldberg, and I have the contrary view. 
For even on the premise that there was 
probable cause by Federal standards for the 
arrest of George Ker, the arrests of these 
petitioners were nevertheless illegal, because 
the unannounced intrusion of the arresting 
officers into their apartment violated the 
Fourth Amendment. Since the arrests were 
1llegal, Mapp v Ohio, 367 U.S. 643, 6th Law 
Edition 2d 1081, 81 Supreme Court Reporter 
J.684, 84 ALR 2d 933, requires the exclusion 

of the evidence which was the product of 
the search incident to those arrests. 

Here is the crux of the opinion: 
Even if probable cause exists for the ar­

rest of a person within, the Fourth Amend­
ment is violated by an unannounced pollee 
Intrusion into a private home, with or with­
out an arrest warrant, except ( 1) where the 
persons within already know of the officers' 
authority and purpose, or (2) where the 
officers are justified in the belief that per­
sons within are in imminent peril of bodily 
harm, or (3) where those within, made aware 
of the presence of someone outside (because, 
for example, there has been a knock at the 
door), are then engaged in activity which 
justifies the officers in the belief that an 
escape or destruction of evidence is being 
attempted. 

Justice Brennan proceeds and says 
these three exceptions, which he enu­
merates, only come into play from facts 
and circumstances known to the officer 
at the time he breaks in without an­
nouncing his presence or purpose. One 
of these is where the people in the house 
already know the officer is there-know 
his presence and purpose. There is no 
necessity in that case to give notice. Or 
where the officer knows, at the time he 
breaks and enters without notice, that 
someone in the house is in peril of bodily 
harm; or where, because they are made 
aware of the presence of someone out­
side the house, the officer knows from the 
activity inside the house at the time that 
the occupants of the house would escape 
or destroy evidence. Manifestly, an of­
ficer cannot know in advance whether 
these conditions exist. 

Mr. President, the Lord's Prayer says: 
"Lead me not into temptation." 

One of the arguments against the Dis­
trict of Columbia crime bill is that that 
provision of the crime bill violates the 
injunction of the Lord's Prayer and leads 
the officers of the law into a temptation 
to make false affidavits or to indulge in 
false prophecies, without any basis for 
them. 

The provisions of the District of Co­
lumbia crime bill about search warrants 
are found in section 23-522, which ap­
pears on page 160. In order to save time, 
I ask unanimous consent that section 
23-522, as it appears on page 160 of the 
conference report, be printed in full at 
this point in the RECORD. 

There being no objection, the section 
was ordered to be printed in the RECORD, 
as follows: 
"§ 23-522. Applications for search warrants 

"(a) Each application for a search warrant 
shall be made in writing upon oath or affir­
mation to a judicial officer. 

"(b) Each application shall include­
"(1) the name and title of the applicant; 
"(2) a statement that there is prob8.'ble 

cause to believe that property of a kind or 
character described in section 23-521 (d) is 
likely to be found in a designated premise, 
in a designated vehicle or object, or upon 
designated persons; 

"(3) allegations of fact supporting such 
statement; and 

"(4) a request that the judicial officer issue 
a search warrant directing a search for and 
seizure of the property 1n question. 
The applicant may also submit depositions 
or affidavits of other persons containing alle­
gations of fact supporting or tending to sup­
port those contained in the application. 

"(c) The application niay also contain­
"(1) a request that the search warrant be 



24868 CONGRESSIONAL RECORD -SENATE July 17, 1970 

made executable at any hour of the day or 
night, upon the ground that there is proba­
ble cause to believe that (A) it cannot be ex­
ecuted during the hours of daylight, (B) the 
property sought is likely to be removed or 
destroyed if not seized forthwith, or (C) the 
property sought is not likely to be found 
except at certain times or in certain circum­
stances; and. 

"(2) a request that the search warrant au­
thorize the executing officer to break and 
enter dwelling houses or other buildings or 
vehicles to be searched without giving notice 
of his identity and purpose, upon probable 
cause to believe that one of the conditions 
set forth :tn subparagraph (A), (B), or (D) 
of section 23-591(c) (2) is likely to exist at 
the time and place at which warrant is to be 
executed. 
Any request made pursuant to this subsection 
must be accompanied and supported by alle­
gations of fact supporting such request. 

Mr. ERVIN. Section 23-591, which I 
have already mentioned, provides that an 
officer can break into a house without 
knocking, without advising the occupants 
of the house of his presence and purpose, 
and wi-thout giving them an opportunity 
to open the house to him, 1f the warrant 
expressly authorizes breaking and enter­
ing without such a prior announcement. 
How does an officer get a war~ant such as 
that? The only way he can do it is to suc­
cumb to the temptation which is pre­
sented to him by section 23-522. So how 
does he get a warrant to authorize him 
to break in without notice or warning? 
He has to apply for a search warrant. Of 
course, under the fourth amendment, his 
application must be supported by an oath 
or affirmation. The bill says that he can 
request that the search warrant author­
ize him to break and enter the house or 
building or vehicles to be searched with­
out giving notice of his identity and pur­
pose, if he has probable cause to believe 
that one of the conditions set forth in 
subparagraphs (A), (B), or (D) of sec­
tion 23-591 is likely to exist at the time 
and place at which such warrant is to 
be executed. The provisions in subpara­
graphs (A), (B), and (D) of section 23-
591 attempt to embody the exceptions to 
the announcement provisions of the 
fourth amendment as laid down sub­
stantially in the Ker case. 

How does an officer who goes to get a 
search warrant from a U.S. judge or from 
a U.S. magistrate, miles away from the 
place he wants to search, know in ad­
vance that it is likely that at the time 
he undertakes to execute that search 
warrant miles away, one of these excep­
tions may exist. It says-and this is just 
an exercise, for all practical purposes, in 
linguistic hypocrisy-"Any request made 
pursuant to this subsection will be ac­
companied and supported by allegations 
of facts supporting such request." 

How is an officer who makes applica­
tion to a judge to obtain a no-knock war­
rant to search my apartment to know 
that when he gets to my apartment some­
time later that I am going ,to be engaged 
in disposing of some contraband, or that 
somebody in my apartment is in immi-
nent peril of bodily harm, or thS!t I am 
going to know that he is outside my door 
when he has not knocked, or done any­
thing to Sipprise me of his ·presence and 
purpose to search my apartment? 

The truth is, he cannot know. There 

is no possibility of his knowing any of 
these things. So he goes and gets a search 
warrant, which he can only get on the 
basis of false prophecies; and no amount 
of sophistry can convert a false prophecy 
into a fact. Yet, to get the search war­
rant to enter a house, such as Mrs. Mal­
lory's was entered, why he has to be 
able to establish the facts showing that 
at some subsequent time, things of which 
he is necessarily ignorant will be exist­
ing at the place where he undertakes to 
execute the search warrant. 

The simple truth of it is that the no­
knock provision of the bill leads U.S. 
magistrates and leads U.S. judges, who 
may be great law and order men in the 
most acceptable sense of that term, and 
law-enforcement officers, into the temp­
tation to concoct false prophecies and 
foretell things that no human being on 
earth can foretell, in order to get what 
I call a no-knock warrant. 

I do not believe that the law should 
lead an officer of the law into the temp­
tation to lie, but that is precisely what 
the no-knock provision of this bill would 
do, because it would authorize the issu­
ance of a warrant to be executed at some 
future time without announcement of 
the officer's presence or purpose. 

Mr. President, I should like to empha­
size what Associate Justice Brennan had 
to say in this opinion. He pointed out 
that this rule, that an officer should an­
nounce his presence and purpose before 
entering the home of a citizen, was not 
only adopted to make the citizen's home 
his castle, but was also adopted for the 
protection of the officer of the law. 

Mr. ALLEN. Mr. President, will the 
senior Senator from North Carolina 
yield to the junior Senator from Ala­
bama at some convenient place? 

Mr. ERVIN. I am happy to yield to the 
Senator right now. 

Mr. ALLEN. It is the opinion of the 
junior Senator from Alabama that the 
distinguished senior Senator from North 
Carolina is the greatest living constitu­
tional lawyer in the United States bar 
none. 

Although the junior Senator from Ala­
bama always enjoys the discussion by 
the distinguished senior Senator from 
North Carolina of any constitutional 
issue, or any point of law, he would 
like the distinguished senior Senator 
from North Carolina to recall the 
occasion when he was speaking against 
the no-knock provision in the drug 
control law, and he recited an argu­
ment made in a similar controversy, I 
believe, in the British Parliament where 
a similar provision was under discussion. 
I believe it possibly was the great Wil­
liam Pitt who said something about the 
sanctity and inviolability of the English­
man's home, that it was his castle. 

I was very much impressed with the 
Senator's statement wherein he quoted 
William Pitt as saying that the elements 
could come into an Englishman's home, 
the rain, the snow, the sleet, but that 
the King of England could not. 

Would the distinguished senior Sena­
tor from North Carolina refresh the rec­
ollection of the junior Senator from 
Alabama on that point? 

Mr. ERVIN. Yes, I am delighted to do 
so. I was referring to a speech which 

William Pitt made in the House of Com­
mons against the proposal of English of­
ficials who had been charged with the 
duty of collecting excise taxes on cider, 
that they believed they should have the 
right to enter the homes of people with­
out apprising them of their presence or 
purpose; in other words, a no-knock pro­
vision back there was being advocated 1n 
the British Parliament. 

In speaking in opposition to the pro­
posal, William Pitt had this to say: 

The poorest man may, in his cottage, bid 
defiance to all the forces of the Crown. It 
may be frail. Its roof may shake. The wind 
may blow through it. The storm may enter. 
The rain may enter. But the King of Eng­
l>and cannot enter. All his force dares not 
cross the threshold of the ruined tenement. 

Mr. ALLEN. I would say to the dis­
tinguished senior Senator from North 
Carolina that is a great and stirring 
statement of the common law upon which 
the law of the various States in this 
country is based. Certainly that same 
argument would apply now just as it ap­
plied more than 200 years ago. 

Mr. ERVIN. It would seem to be even 
stronger now because at that time people 
did have some veneration for the power 
of the King of England. The King was 
supposed to have some autocratic pow­
ers which our U.S. Constitution, of 
course, denies to our Government. 

Mr. ALLEN. I thank the distinguished 
senior Senator from North Carolina and 
would like to recall to him that the jun­
ior Senator from Alabama followed his 
leadership in opposition to the no-knock 
provision in the drug control bill that 
was passed by the Senate, in voting 
against the no-knock provision; and he 
wishes to state that he wishes again to 
vote against the no-knock provision, that 
he feels it is obnoxious, that it is inad­
visable, that it is unfair, that it would 
be dangerous for police officers, that 
it does invade the homes of our 
people, and he would like very much 
to be able to vote again against the no­
knock provision. 

Is there any way in which the junior 
Senator from Alabama will be able to 
vote against the no-knock provision and 
at the same time vote in favor of all 
other provisions of the bill? 

Mr. ERVIN. The Senator from Ala­
bama can do that in the event, and only 
in the event, the Senate rejects the con­
ference report. The conference report 
cannot be amended. 

The only way the Senator from Ala­
bama can vote in that fashion is to vote 
against the conference report. In the 
event the conference report is rejected, 
he can then vote for the bill which has 
been introduced by 19 other Senators 
and me which will make law every provi­
sion of the conference report that is 
worthy of a place in any system of civil­
lized justice. 

Mr. ALLEN. Mr. President, under the 
parliamentary procedure then, as the 
Senator from North Carolina has ex­
plained it, there will be no opportunity 
to vote yes or no on the no-knock pro­
vision. 

Mr. ERVIN. No. And I will say to the 
Senator that I am a very trusting person 
and I do not look unfavorably on other 
people. However, at the same time, this 
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whole thing has been more or less 
strange. 

The Senate has never yet been given 
an opportunity to vote up or down on 
any provision for preventive detention. 
The bill we passed that came from the 
House District Committee had no provi­
sion for preventive detention. 

We have been conducting hearings in 
the Subcommittee on Constitutional 
Rights on the proposal of the adminis­
tration and certain other proposals that 
preventive detention be made Federal 
law applicable throughout the 50 States. 
But the Department of Justice, I sus­
pect, came to the conclusion that Sena­
tors were not going to impose that. They 
might vote to impose preventive deten­
tion on the people of the District of Co­
lumbia, but they were not going to be 
willing to vote preventive detention upon 
the people of their StB~tes. 

After the Senate bill had passed the 
Senate without any preventive detention 
provision in it, it was sent to the House. 
There it slept and slept and slept for 
many weeks. Then suddenly, according 
to what Representative BROCK ADAMS of 
Washington-a man who entertains 
views similar to those of the Senator 
from Alabama and myself and who is not 
willing to sell the everlasting liberties of 
the American people for the purpose of 
some temporary thing like getting a few 
people in jail without being tried-testi­
fied before my committee that on the 
day the House District Committee ap­
proved the provision, it had announced 
in advance that the only thing the com­
mittee would consider was some provi­
sion to aid pollee officers. 

On that day those who were opposed 
to preventive detention, assured that no 
preventive detention was being suggested, 
absented themselves from the committee 
in order to attend other official duties. 
And in their absence a representative of 
the Department of Justice came there 
and presented the recommendations of 
the Department of Jus·tice for a preven­
tive detention provision. 

Under those circumstances it wa,s 
adopted. The representative of the De­
partment of Justice was the only man 
permitted to be heard on that subject 
before the District Committee. Those 
were the circumstances. It was put in the 
bill. 

I might state that the bill as it came 
from the House so outraged the Mem­
bers of the Senate that on the motion 
of the senior Senator from Maryland, it 
rejected the House bill by a unanimous 
voice vote. 

It then went back to the House. Now 
we are being asked to swallow this thing 
lock, stock, and barrel, the no-knock pro-­
vision and everything else, without ever 
being given the opportunity to vote on 
these things separately. 

Why the House District Committee 
could not find anyone except one rep­
resentative from the Department of 
Justice to testify, I do not know. As 
chairman of the Subcommittee on Con­
stitutional Rights, I found literally hun­
dreds of liberty-loving Americans who 
have been willlng to appear before 
the Constitutional Rights Subcommittee 
to testify against preventive detention. 

We are now told that unless we bow 
down obsequiously and permit all of 
these constitutional inequities to be per­
petrated on the people of the District, 
we will not have any bill. 

I find it difficult to accept the prop­
osition that House Members take the 
position that we have no right to exercise 
our intell1gence but must swallow the 
medicine they have concocted over there 
on these matters no matter how distaste­
ful it is, no matter how unconstitutional 
it is, no matter how unwise it might be, 
no matter how unfair it might be, and 
no matter how unworkable it might be. 

I will not take any medicine like that. 
I think that my oath to support the Con 
stitution of the United States requires 
me to stand on the ftoor of the Senate 
and fight for the preservation of the 
liberty of all people of the United States 
as guaranteed to them by the Consti­
tution, whether they live in the District 
of Columbia or somewhere else. 

Mr. ALLEN. Mr. President, I great­
ly admire the distinguished Senator 
from North Carolina. I appreciate his 
statement. I admire him for his ability, 
knowledge, and courage to stand here 
and speak out for his convictions and 
for the freedoms that the people of the 
United States are guaranteed under the 
Constitution. 

The junior Senator from Alabama 
would welcome once again the op­
portunity of voting against the no-knock 
provision. He regrets that this issue is 
not going to be presented to the Sen­
ate so that the Senate can meet it head 
on. 

In that event, the junior Senator 
from Alabama would cast his vote 
against the no-knock provision which 
he regards as being an invasion of the 
liberties and freedom that the people 
are guaranteed under the Constitution. 

Mr. ERVIN. Mr. President, I thank the 
Senator from Alabama. I would say that 
if I were not a trusting person who is not 
inclined to think evil of others, I might 
succumb to the temptation to believe 
there was a little bit of legal chicanery in 
the House committee, the House commit­
tee being aided and abetted by the 
Department of Justice. But being a 
trusting person who thinks no evil of 
another person, I will not make that 
accusation on the ftoor of the Senate. 

But I will absolve any Senator from 
any part in it. 

Mr. ALLEN. Mr. President, I commend 
the distinguished Senator from North 
Carolina on his trusting nature. How­
ever, having seen some of the legislative 
proceedings and enactments that take 
place here, it is doubtful that the junior 
Senator from Alabama would go as far 
as the distinguished Senator from North 
Carolina has gone in this connection. 

Mr. ERVIN. Mr. President, in the fu­
ture I may be wiser. I always hope to be 
wiser tomorrow than I am today. It may 
be that the next time I will follow that 
old proverb that says, "'If you fool me 
once, it is your fault; 1f you fool me twice, 
it is mine." 

Mr. ALLEN. Mr. President, it having 
happened three, four, or five times now, 
I wonder that the Senator can continue 
to be so trustful. 

Mr. ERVIN. It is very difficult. 

I thank the Senator from Alabama for 
his contribution to the argument. I fur­
ther say that the Senator from North 
Carolina entertains a very high admira­
tion for the Senator from Alabama. 

The Senator from North Carolina has 
noted during the service of the Senator 
from Alabama in this body that the Sen­
ator from Alabama has never succumbed 
to the temptation to sell the constitu­
tional truth to serve the political hour. 

Mr. ALLEN. I thank the distinguished 
Senator. 

Mr. ERVIN. I know of no higher tribute 
I can pay any man than that because 
sometimes that temptation 'is very 
strong, all of us being political animals. 

Mr. ALLEN. I thank the Senator. 
Mr. ERVIN. Mr. President, I was em­

phasizing what Justice Brennan empha­
sized in the Ker case, that this require­
ment that a police officer shall inform 
the occupants of a house of his presence 
and purpose before he enters and gives 
them an opportunity to open the house 
to him is designed to protect the life of 
the officer as well as to protect the occu­
pants of the house in the enjoyment of 
their rights of privacy. 

In the Ker case he pointed out this 
situation. He stated in his opinion: 

It was firmly established long before the 
adoption of the Bill of Rights that the fun­
damental liberty of the individual includes 
protection against unannounced police en­
tries. "[T]he Fourth Amendment did but 
embody a principle of English liberty, a prin­
ciple old, yet newly won, that finds anothei 
expression in the maxim 'every man's home 
is his castle.'" Fraenkel, Concerning Search­
es and Seizures, 34 Harv L Rev 361, 365 
(1921}; Frank v Maryland, 359 US 360, 376-
382, 3 Led 2d 877, 887-891, 79 s ct 804 (dis­
senting opinion}. As early as Semayne's Case, 
5 Co Rep 91a, 91b, 77 Eng Rep 194, 195 (1603}, 
it was declared that "[i]n all cases when the 
King is party, the sheriff (if the doors be not 
open) may break the party's house, either 
to arrest him, or to do other execution of 
the K[ing] 's process, if otherwise he cannot 
enter. But before he breaks it, he ought to 
signify the cause of his coming, and to make 
request to open doors ... .'' (Emphasis sup­
plied.} Over a century later the leading com­
mentators upon the English criminal law 
affirmed the [374 US 48] continuing vitality 
of *that principle. 1 Hale, Pleas of the Crown 
(1736), 583; see also 2 Hawkins, Pleas of the 
Crown (6th ed 1787}, c. 14, § 1; Foster, Crown 
Law (1762}, 320-321. Perhaps its most em­
phatic confirmation was supplied only 35 
years before the ratification of the Bill of 
Rights. In Curtis' Case, Fost, 135, 168 Eng 
Rep 67, decided in 1756, the defendant, on 
trial for the murder of a Crown officer who 
was attempting an entry to serve an arrest 
warrant, pleaded that because the officer had 
failed adequately to announce himself and 
his mission before breaking the doors, force­
ful resistance to his entry was justified and 
the killing was therefore justifiable homi­
cide. In recognizing the defense the court 
repeated the principle that "peace-officers, 
having a legal warrant to arrest for a breach 
of the peace, may break open doors, after hav­
ing demanded admittance and given due no­
tice of their warrant"; the court continued 
that "no precise form of words is required in 
a case of this kind" because " [ i] t is suf­
ficient that the party hath notice, that the 
officer cometh not as a mere trespasser, but 
claiming to act under a proper author­
ity .... " Fost., at 136-137, 168 Eng Rep, at 
68. (Emphasis supplied.) The principle was 
again confirmed not long after the Fourth 
Amendment becrune part of our Constitu-
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tlon. Abbott, C. J., said in Launock v Brown, 
483 (1819): " ... I am clear:ly of opinion 
that, in the case of a misdemeanour, such 
previous demand is requisite. . . . It is rea­
sonable that the law should be so; for 1! no 
previous demand is made, how is i.t possible 
for a party to know what the object of the 
person breaking open the door ma.y be? He 
has a right to consider it as an aggression 
on his private property, which he wlll be 
justified in resisting to the utmoot." 

This holding of the English law is the 
law in virtually every American common 
law jurisdiction. When the officer under­
takes to enter the house of a person with­
out announcing his presence and with­
out announcing his purpose and without 
giving the person a reasonable opportu­
nity to open the doors to him, he runs 
the risk of being killed by the household­
er who has the right to protect his home 
against what he understands to be un­
warranted intrusion; and the killing of 
an officer under these circumstances, 
under this decision and a multitude of 
decisions in this country, is justifiable 
homicide. 

Congress should not by law put officers 
in a position of running the risk of being 
justifiably killed in their efforts to enter 
homes of our citizens without acquaint­
ing those citizens of their presence and 
purpose. 

The Supreme Court had occasion to 
talk about some of these things some 
time ago in the case of McDonald v. 
United States, 335 U.S. 451. 

In that case, the accused was a roomer 
in a boarding house operated by a woman 
in the District of Columbia. For some 
days platin clothes officers of the law had 
suspected that the accused was operating 
an illegal lottery. They kept the house 
under surveillance long enough to con­
vince themselves that their suspicion was 
well founded. Instead of procuring a 
search warrant, they undertook to enter 
the house and apprehend the accused 
by prying open the woman's bedroom 
window. The accused was convicted in 
the District Court of operating an illegal 
lottery on the basis of evidence seized 
by the officers at that time. The Supreme 
Court reversed his conviction on the 
ground that the entry made by the offi­
cers was illegal. The Court said: 

The right of privacy was deemed too pre­
cious to entrust to the discretion of those 
whose job is the detection of crime and the 
arrest of crtm1na.ls. Power is a heady thing; 
and history shows that the police acting on 
their own cannot be trusted. 

The Court said that was the reason 
the fourth amendment was written. 
They said~ 

We cannot be true to that constitutional 
requirement and excuse the absence of a 
search warrant without a showing by those 
who seek exemption from the constitutional 
mandate that the exigencies of the situation 
made that course i.Inperattve. 

Justice Jackson had something to say 
about exceptions existing dn circwn­
stances like those. He said this in agree­
ing with the holding of the Court that 
this was an illegal search and seizure, 
in violation of the fourth amendment, in 
his concurring opinion, which appears 
on pages 457 to 461. I will read from his 
opinion on pages 460 and 461: 

I am the less reluctant to reach this con­
clusion-

Says Justice Jackson; that is, that it 
was an illegal search and seizure­
because the method of enforcing the law ex­
emplified by this search is one which not 
only violates legal rights of defendant but 
is certain to involve the police in grave 
troubles if continued. That it did not do so 
on this occasion was due to luck more than 
to foresight. Many homeowners in this crime­
beset city doubtless are armed. ·when a 
woman sees a strange man, in plain clothes, 
prying up her bedroom window and climbing 
in, her natural impulse would be to shoot. 
A plea of justifiable homicide might result 
awkwardly for enforcement officers. But an 
officer seeing a gun being drawn on him 
might shoot first. Under the circumstances 
of this case, I should not want the task of 
convincing a jury that it was not murder. I 
have no reluctance in condemning as un­
constitutional a method of law enforcement 
so reckless and so fraught with danger and 
discredit to the law enforcement agencies 
themselves. 

In other words, Justice Jackson inti­
mates that this woman, seeing a man at­
tempting to enter her house, would have 
been justified in shooting him, and he 
also intimates that if the officer, seeing 
her draw the gun to shoot him, shot her, 
the officer would be guilty of murder. 

Why should the Congress of the United 
States adopt laws which, as Justice 
Jackson observed, are a discredit to law 
enforcement agencies and which are so 
reckless as this? 

Justice Jackson condemned the officers 
for prying open the bedroom window and 
climbing in, and yet that is exactly what 
the no-knock provision in the D.C. Crime 
Bill would authorize law enforcement 
officers to do. It would make it legal for 
them to pry open windows and enter 
the bedrooms of women in the District. 
In lieu of so doing they could break down 
the door with a sledgehammer. 

PREVENTIVE DETENTION 

Well, Mr. President, at long last I 
have reached a point where I want to 
talk a little about preventive detention. 

Mr. BYRD of West Virginia. Mr. Presi­
dent, will the Senator yield for a unani­
mous-consent request with the under­
standing that he does not lose his right 

House to the text of the bill (8. 2601) 
to reorganize the courts of the District 
of Columbia, and for other purposes. 

Mr. ERVIN. Mr. President, when 
America was established there was a. 
great deal of ferment in another nation 
of the earth, that is, France. The fer­
ment arose out of the fact that France 
had a prison known as the Bastille and 
that the government threw people in 
there for preventive detention purposes. 
They arrested people and confined them 
in the Bastille. Instead of trying them, 
they just left them in the Bastille. The 
French people stood this suppression as 
long as they could, and finally they 
rebelled and stormed the Bastille and 
destroyed it, and Lafayette sent to his 
good friend, George Washington, the key 
to the Bastille. And to this day the French 
people celebrate as their national holiday 
July 14, the day on which the Bastille was 
stormed and destroyed by the French 
people, thus starting what we call the 
French Revolution. 

The purpose of the bill before us is 
to convert places of imprisonment in the 
District of Columbia into Bastilles. It is 
ironic that on July 14, the anniversary 
of the storming of the Bastille, the con­
ference recommended a preventive de­
tention provision which would transform 
American jails into Bastilles. 

We hear a great deal said to the effect 
that an accused, under this bill, is to be 
imprisoned only for 60 days. I challenge 
that statement. I assert that notwith­
standing the fact that the bill is 243 
p ages long-that is, the conference re­
port and the bill it incorporates-not 
only is there no word, but there is no 
syllable in it that says whoever is pre­
ventively detained under the provisions 
of this bill is going to be released after 
he has been imprisoned for 60 days if 
he has not been tried. 

What happens after 60 days? The pro­
vision of the bill dealing with that sub­
ject appears on page 194. Here is what 
is says: 

Upon the expiration of sixty calenda'L' 
days ... such person-

to the ftoor? 
Mr. ERVIN. I am delighted 

with that understanding. 

That is, the person who has been pre­
to yield ventively detained-this is in section 

23-1322, subsection (d) and subsection 
(2): 

ORDER FOR RECOGNITION OF 
SENATOR McGOVERN ON MONDAY 
NEXT 
Mr. BYRD of West Virginia. Mr. Presi­

dent, I ask unanimous consent that on 
Monday next, upon the disposition of 
the reading of the Journal, the able Sen­
ator from South Dakota <Mr. McGov­
ERN) be recognized for not to exceed 20 
minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

DISTRICT OF COLUMBIA COURT 
REFORM AND CRIMINAL PRO­
CEDURE ACT OF 1970 
The Senate continued with the con­

sideration of the report of the commit­
tee of conference on the dis·agreeing votes 
of the two Houses on the amendment of 
the Senate to the amendment of the 

Such person shall be treated in accordance 
wit h section 23-1321-

(A) Upon the expiration of sixty calendar 
days. 

In other words, upon the expiration 
of 60 days, they return him to the point 
where he got on the merry-go-round for 
the first 60 days. This is section 23-1321. 
It appears on pages 191 and 192 of the 
conference report. 

What happens then? They put him 
back exactly where he was when he was 
first arrested. They take him before the 
judge or the maglstrate--

Mr. TYDINGS. Mr. President, will the 
Senator yield? 

Mr. ERVIN. Yes. 
Mr. TYDINGS. On page 194, the report 

specifies and requires, upon the expira­
tion of 60 days, that, if the trial is not in 
progress, then the defendant must be 
treated under the general release section, 
23-1321, not the pretrial detention sec­
tion, 23-1322. Specification of section 
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23-1321 was put in there for that 
purpose. 

Mr. ERVIN. Where does it say that, I 
ask the Senator? 

Mr. TYDINGS. It says that right on 
page 194, in the middle of the page, sub­
paragraph (d) (2) : 

The following shall be applicable to persons 
deJta.ined pusuant to this section: 

Mr. ERVIN. Yes. 
Mr. TYDINGS. It continues: 
Upon the expiration of sixty calendar days, 

unless the trial is in progress or the trial has 
been delayed at the request of the person 
other than by the filing of timely motions 
(excluding motions for continuances); 

It says: 
Such person shall be treated in accordance 

with section 23-1321-

Mr. ERVIN. Yes. 
Mr. TYDINGS. And section 23-1321 is 

the section in subchapter II which deals 
with the release conditions in noncapital 
cases, with the setting of conditions of 
release. That is a person held every 
night--

Mr. ERVIN. And also--
Mr. TYDINGS. And permitted to go 

and work during the day. It spells it out: 
( 1) Place the person in the custody of a 

designated person or organization agreeing to 
supervise him. 

And so forth. 
Subsection 23-1322(d) (2) does not 

mention section 23-1322, or any part 
thereof, or section 23-1323. The refer­
ence is to 23-1321 and not to 23-1322. If 
the purpose had been to start the whole 
procedure over again, we would have said 
"in accordance with the provisions of 
subchapter II, including subsection 23-
1322," the detention prior to trial provi­
sion. But we did not. 

Mr. ERVIN. Mr. President, I challenge 
the Senator from Maryland to show any­
where in here that says he is to be 
released. 

Mr. TYDINGS. The whole section 23-
1321 deals with release. It is entitled "Re­
lease in Noncapital Cases Prior to Trial." 
The whole section deals with conditional 
release-the entire section, every word 
and condition in there. The plain mean­
ing of "section 23-1321" is "release." 

Mr. ERVIN. Mr. President, I still reit­
erate my statement that there is not a 
single syllable, much less a sentence, in 
this whole conference report, 243 pages 
long, that provides a man is to be re­
leased after he has been preventively de­
tained for 60 days. 

What the Senator from Maryland has 
just read is what I read just before him. 
Here is what it says. This is the only 
provision that has any reference to what 
is to happen to the man after he has 
been preventively detained. It says, on 
page 194, subsection 23-1322, that: 

Such person shall be treated in accordance 
with section 23-1321-

(A) upon the expiration of 60 calendar 
days. 

Now, what does that mean? You take 
him back to where he started. 

Mr. TYDINGS. What is 23-1321? 
Mr. ERVIN. It is the one which says 

if he is dangerous he is not to be re­
leased. 

Mr. TYDINGS. No, it is not, either. 
That is 23-1322. Section 23-1321 is "Re­
lease in Noncapital Cases Prior to Trial." 
It deals with conditions of release which 
a judge may set in the event he does not 
wish to detain a person prior to trial. Sec­
tion 23-1322, "Detention Prior to Trial," 
is the section which deals with the 60-
day pretrial detention. 

Mr. ERVIN. I say again, the third time, 
that there is not a syllable in the 243 
pages of this conference report which 
says anywhere that a man is to be re­
leased after the expiration of 60 days. 

Let me read what the bill says-and 
I read it for the third time-

such person-

That is, the person who has been pre­
ventively detained under this bill-
shall be treated in accordance with section 
23-1321-

(A) upon the expiration of 60 calendar 
days. 

Now let us go see what section 23-1321 
says. That is where he started. Here is 
what it says: 

Any person charged with an offense-

This man is still charged with an of­
fense. He has not been tried; he has just 
been held in jail 60 days on pretrial de­
tention, so he is to be dealt with as pro­
vided here. What does it say? 

Any person charged with an offense, other 
than an offense punishable by death, shall, 
at his appearance before a judicial officer-

This is the second time we have sent 
him there-
be ordered released pending trial on his per­
sonal recognizance or upon the execution of 
an unsecured appearance bOnd in an amount 
specified by the judicial officer-

If they had stopped there, the Senator 
from Maryland would have been right 
and the Senator from North Carolina 
would have been wrong. But it does not 
stop there. It says he shall be released 
upon his personal recognizance or an ap­
pearance bond-
unless the officer det ermines, 1n the exer­
cise of his discretion, that such a release will 
not reasonably assure the appearance of the 
person as required or the safety of any other 
person or the community. 

Now, it says there, in the first sentence, 
that he shall be released on a personal 
recognizance or on a bond unless-

Mr. TYDINGS. Do not stop there. Read 
the rest of the paragraph. 

Mr. ERVIN. I shall get down to that 
in just a minute. 

Mr. TYDINGS. Read the rest of the 
paragraph. 

Mr. ERVIN. Yes. In the first sentence, 
it says that he shall be released on his 
personal recogni:zJance or on an appear­
ance bond unless the judge finds that 
such release will not assure his appear­
ance at the trial, or the safety of any 
person or the community. 

So he is not to be released after the 
expiration of 60 days and returned to 
where he started, if the judge finds that 
his release will not secure the safety of 
any person or the community. The judge 
has already found against him one time, 
and I do not think the judge is going to 
reverse his previous finding. That is the 
first sentence. 

To turn it around, it says that at the 
expiration of 60 days, when he is re­
turned to the judicial officer, he is not to 
be released upon his personal recog­
nizance or upon the appearance bond if 
the judge finds that his release will not 
assure the safety of any person or of the 
community. So he is not to be released, 
under the first sentence of this section, 
if the judge so finds. 

Now I will read the second sentence: 
When such determination is made-

That is, when the judge finds it will 
not secure the safety of any person or 
the community-
the judicial officer shall, either in lieu of or 
in addition to the above methods of release, 
impose the first of the following conditions 
of release which will reasonably assure ap­
pearance of the person for trial or the safety 
of any other person or the community, or, 
if no single condition gives that assurance, 
any combination of the following conditions: 

What does that mean, in plain English? 
The judge has already found, 60 days 
before, that this is a dangerous man and 
he cannot be released and assure the 
safety of any person or the community. 
So they preventively detain him. 

The second sentence says that if the 
judge finds that release under personal 
recognizance or on an appearance bond 
will not reasonably assure the safety of 
any person or the community-exactly 
what was found before-he shall not re­
lease him on a personal recognizance or 
an appearance bond, but he will pro­
-ceed then to determine which of the con­
ditions if any will reasonably assure the 
safety of any other person or the com­
munity. 

That means, by implication-if not by 
express words-that the judge is not 
going to release him under the second 
sentence unless he finds that the con­
ditions or a combination of the condi­
t~ons will reasonably assure the safety 
of any other person or the community. 
So the judge cannot release him on con­
ditions unless those conditions assure the 
safety of any other person or the com­
munity. The judge has already found 
that none of the conditions will give that 
assurance. Subsection (b) also uses the 
words "if any," which surely implies there 
may be no release conditions at all which 
will assure the safety of the community. 

So one continues to read through sec­
tion 23-1321 and pages 191 and 192, and 
nothing there says that the man gets 
released. Then you get back to the de­
tention prior to trial. So you have sec­
tion 23-1323, which prohibits the judge 
from releasing the man upon his own 
recognizance or upon an appearance 
bond or upon any conditions which do 
not reasonably assure the safety of any 
individual or the community. You read 
all these sections and you get down to the 
second section that put him in jail with­
out a bond, section 23-1322, detention 
prior to trial. 

So it is just as clear as the noonday 
sun in a cloudless sky that at the end 
of 60 days a man is returned to the 
judicial officer, and the judicial officer 
is required to do exactly what he did 
before--to deny him release if his release 
threatens the safety of any person in the 
community. 
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So you have a merry-go-round. You 
put the man on the merry-go-round 
with the first provision, and he rides for 
60 days; and you put him on the merry­
go-round again and he rides 60 days 
more; and you put him on the merry-go­
round again and he rides 60 days more; 
and he keeps riding the merry-go-round 
until the last, lingering echo of Gabriel's 
horn trembles into the ultimate silence. 
Not one provision in this bill says he is 
ever going to be released before trial 1f 
he is found to be dangerous. 

Furthermore, I called this to the at­
tention of the Deputy Attorney General 
back in May. I raised the point that 
there is a provision here for a regular 
old merry-go-round of preventive deten­
tion. The man never gets off the merry­
go-round, except that he gets off at the 
place he started and gets back on, and 
takes another 60 days. The Deputy At­
torney General said he did not think it 
meant that, and he promised that he 
would show me something in this btll 
that would indicate that my interpreta­
tion was incorrect. He has not done so. 

Now the distinguished Senator from 
Maryland has attempted to do so, and 
all he has referred to is that the man 
goes back to where he started; and then 
the provision where he started says that 
the judge cannot release him at all on 
his personal recognizance or on an ap­
pearance bond or upon any conditions 
unless they assure the safety of other 
people or of the community. So the pre­
ventive detention just goes on, like 
Tennyson's brook, forever. 

As I said earlier, this bill authorizes 
preventive det-ention as long as this man 
is sttll charged with an offense and as 
long as his life lasts, and not one syl­
lable in the entire bill is susceptible to 
an intelligent construction to the con­
trary. It is putting a man in jail forever 
and preventively detaining him. 

The proponents of the D.C. Crime Bill 
are not as merciful as the South Caro­
linian who said that he hated Senator 
Ben Tillman more than anything which 
walked or crawled on earth, but he 
would not send Ben Tillman to hell for 
more than 30 years. 

I do not think a man will get off this 
preventive detention machine in 30 years, 
according to its terms, unless he gets 
tried or gets some kind of pardon. So 
we have a bill authorizing preventive 
detention forever. 

I do not mean to discuss too long the 
matter of preventive detention, but I 
may have made it apparent that I have 
some very profound convictions on pre­
ventive detention and no-knocks. I am 
not going to discuss no-knocks any more 
at this time, but I am going to invite 
attention to the eighth amendment and 
to the Judiciary Act of 1789. 

George Washington took his oath of 
office as President of the United States 
in 1789, and the first Congress assembled 
in 1789. One of the first things Congress 
did was ·to submit the Bill of Rights, 
including the eighth amendment, to 
the States for ratification. The eighth 
amendment says that excessive bail shall 
not be required nor excessive fines im­
posed nor cruel and unusual punish­
ments dnflicted. 

Congress did something else in 1789; it 
passed the Judiciary Act of 1789. In that 
act, the first Congress of the United 
States provided that every person 
charged by the Federal Government with 
a noncapital crime should have an ab­
solute right to release on bail pending his 
trial. Why did Congress do that? The 
Supreme Court of the United States had 
something to say on this subject in the 
case of Stack versus Boyle, reported in 
342 U.S. 2. The Court declared that bail 
was to be taken only for the purpose of 
assuring the presence of the accused at 
the trial, and that a judicial officer vio­
lated the eighth amendment whenever 
he required an accused to give bail in 
excess of the amount reasonably neces­
sary to ,accomplish that purpose. 

Chief Justice Vinson, who wrote the 
opinion in Stack against Boyle, said on 
page4: 

From the passage of the Judiciary Act of 
1789, 1 Stat. 73, 91, to the present Federal 
Ru1es of Criminal Procedure, Rule 46(a) (1), 
federal law has unequivocably provided that 
a person arrested for a non-capital offense 
shall be admitted to bail. This traditional 
right to freedom before conviction permits 
the unhampered preparation of a defense, 
and serves to prevent the infliction of punish­
ment prior to conviction. See Hudson v. 
Parker, 156 U.S. 277, 285 (1895). Unless this 
right to ball before trial is preserved, the 
presumption of innocence, secured only after 
centuries of struggle, wou1d lose its meaning. 

The right to release before trial is con­
ditioned upon the accused's giving adequate 
assurance that he will stand trial and submit 
to sentence if found guilty. Ex parte Mil­
burn, 9 Pet. 704, 710 (1835). Like the ancient 
practice of securing the oaths of responsible 
persons to stand as sureties for the accused, 
the modern practice of requiring a ball bond 
or the deposit of a sum of money subject to 
forfeiture serves as additional assurance of 
the presence of an accused. Ball set at a fig­
ure higher than an amount reasonably cal­
culated to fu1fill this purpose is "excessive" 
under the Eighth Amendment. See United 
States v. Motlow, 10 F. 2d 657 (1926, opinion 
by Mr. Justice Butler as Circuit Justice of 
the Seventh Glrcuit). 

Since the function of ball is limited, the 
fixing of bail for any individual defendant 
must be based upon standards relevant to 
the purpose of assuring the presence of that 
defendant. 

In other words, Judge Vinson said that 
we have had this right ever since 1789. 

I would assert, without fear of success­
ful contradiction, that any person who 
undertakes to change a law that has been 
the uniform law of this Nation since 1789, 
the year in which George Washington 
took his first oath of office as President 
of the United States, the year in which 
the First Congress met, has a great bur­
den to show that that law should be 
changed. That is what the preventive 
detention provision would undertake to 
do. 

I am not going to discuss the eighth 
amendment at any great length, but I 
am going to say that I do not believe the 
Constitution undel'ltakes to secure a man 
merely against excessive bail and then 
provides that the Congress ·could abolish 
all bail. Yet, that is the argument to 
which those advocating preventive de­
tention necessarily have to resort to, in 
the final analysis. 

Let us see what some of the judges 
have said. I wish to make it clear that I 
do not contend, and I do not think that 

anyone can contend, that there is any 
decision of the Supreme Court which 
fully states the meaning of the eighth 
amendment; but I will call attention to 
the case of Carlson versus Langdon in 
342 U.S.C. page 5, 24, which was a 
case involving a proceeding seeking to de­
port certain aliens, and in which Justice 
Reed, the writer of the majority opinion, 
said by way of dicta that there was no 
absolute right to bail in noncapital cases 
under the Federal system under the 
eighth amendment. 

I also point out that Justice Burton 
who dissented in that case said: 

I join the dissenting opinion of Mr. Jus­
tice Frankfurter and add the suggestion that 
the Eighth Amendment lends support to the 
statutory interpretation he advocates. That 
Amendment clearly prohibits federal ball 
that is excessive in amount when seen in the 
light of all traditionally relevant circum­
stances. Likewise, it must prohibit unreason­
able denial of ball. The Amendment cannot 
well mean that, on the one hand, it prohibits 
the requirement of bail so excessive in 
amount as to be unatta-inable yet, on the 
other hand, under like circumstances, it does 
not prohibit the denial of bail, which comes 
to the same thing. The same circum&t:iances 
are relevant to both procedures. It is diftlcult 
to believe that Congress now has attempted 
to give the Attorney General authority to 
disregard those consideMtions in the denial 
of ball. 

Mr. President, I think that one of the 
best discussions on the meaning of the 
eighth amendment was that of Prof. 
Lawrence H. Tribe of the Harvard Law 
School. 

Incidentally, I received a telegram 
from him and a number of other mem­
bers of the faculty of the Harvard Law 
School, which stated that the pending 
conference report contained many un­
constitutional and unwise provisions and 
should not be adopted by the Senate. 

Later, Mr. President, I shall place that 
telegram 1n the RECORD, for the informa­
tion of Members of the Senate. 

Professor Tribe testified before our 
subcommittee and wrote a most illu­
minating article for the Virginia Law 
Review entitled "An Ounce of Deten­
tion: Preventive Justice in the World of 
John Mitchell." In his testimony be­
fore the Subcommittee on Constitu­
tional Rights in opposition to the pend­
ing measure, which is incorporated 1n 
other bills before the committee, he had 
this to say and I think it is the most 
lucid interpretation of the eighth 
amendment that I have been able to 
find: 

He says: 
In my researching through the statutory 

and case law on the ball system and its 
antecedents from the 13th to late 18th cen­
tury convinces me the eighth amendment 
should be construed as a mandate directed 
to all branches of Government to grant 
pretrial Uberty unless the risk o! filght 
or other interference with prosecution re­
quires detention. 

The Supreme Court explored this question 
only once 1n Stack v. Boyle, 342 U.S. 1 (1951). 
That opinion is often cited, but it is much 
less often understood. The Supreme Court 
said in Stack that unless this right to bail 
before trial is preserved, the presumption 
of innocence, secured only after centuries 
of struggle, would lose its meaning. 

The Court concluded, although the "right 
to release before trial is conditioned upon 
the accused's giving adequate assurance that 
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he will stand trial and submit to sentence 
if found guilty," bail "set at a figure higher 
than an amount reasonably calculated to 
fulfill this purpose is 'excessive' under the 
eighth amendment." 

Now, it is vital to understand the basic 
rationale underlying that conclusion. It is 
simply this: to secure the public interest in 
preventing certain forms of conduct, our so­
ciety has established a system of sanctions, 
calculated to deter outlawed behavior. That 
system cannot function at all if the threat­
ened sanct ions are not effectively imposed. 

Thus, various restraints on liberty-from 
arrest to pretia! detention-may be needed 
to provide assurance that a reliable trial can 
be held and society may justly demand this 
assurance, even if the defendant is innocent. 

It is critical to notice the imposition of 
pretrial detention to prevent :flight implies 
no judgment of guilt. An innocent man as 
well as a guilty man might be motivated to 
fiee. But apart from the restraints needed to 
assure a trial will proceed, a person accused 
of crime has as great a right to liberty as any 
other citizen. 

Viewed in this perspective, the presump­
tion of innocence, of which the Supreme 
Court spoke in Stack v. Boyle, represents far 
more than a rule of evidence or procedural 
technicality applicable only to the trial 
itself. The presumption of innocence, of 
which the Court spoke, represents a consti­
tutional commitment by this society to the 
basic proposition that a man who stands 
accused of crime is no less entitled than his 
accuser to freedom and respect as a member 
of the community. Only those deprivations 
necessary to assure the progress of the pro­
ceeding pending against him-deprivations 
which do not rest on any assumption of 
guilt-may be squared with this basis postu­
late of dignity and equality. 

Mr. President, I submit that is a total 
interpretation of the purpose of our 
Founding Fathers in inserting the eighth 
amendment into the Constitution. 

Mr. President, I ask unanimous consent 
to have printed in the RECORD the article 
written by Laurence Tribe, to which I 
earlier referred. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
AN OUNCE OF DETENTION; PREVENTIVE JUSTICE 

IN THE WORLD OF JOHN MITCHELL 

(By Laurence H. Tribe, Assistant Professor of 
Law, Harvard University, A.B., 1962; LL.B., 
1966, Harvard University) 
In the land of Erewhon, punishment was 

replaced with social hygiene, and all those 
with criminal tendencies were committed for 
indefinite periods of cure. Moved perhaps by 
his own small vision of utopia, President 
Nixon recently proposed legislation "whereby 
dangerous hard core recidivists could be held 
in temporary pretrial detention when they 
have been charged with crimes and when 
their continued pretrial release presents a 
clear da-nger to the community." 1 

More recently, Attorney General John 
Mitchell published a constitutional defense 
of the President's proposal in the Virginia 
Law Review.2 That the Administration's chief 
legal officer should think it necessary to take 
so unusual a step may seem strange in light 
of the dubious ability of pretrial preventive 
detention to contribute to the control CY! 
crime. Offenses committed by persons await­
ing trial represent only a small component of 
the total crime problem.s Indeed, if sensible 
steps were taken to shorten the delays be­
tween arrest and trial, impose additional 
penalties for crimes committed during the 
pretrial period, and more closely supervise the 
behavior of those released, this component 
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would become even smaller.4 Many judges 
have tried to deal with the problem of prac­
ticing a sub rosa form. of preventive deten­
tion in bail determinations, but the practice 
has met with little success in separating 
likely offenders from safe risks.5 Given the 
present state of the predictive art, codifica­
tion of this practice would probably not 
measurably enhance the safety of the com­
munity.0 

The proposed legislation's capacity to re­
duce crime is, however, a poor indicator of 
its political popularity. Its adoption would 
create the impression that the Administra­
tion was taking substantial steps to restore 
safety to our communities. Since such a 
delusion might ease the frustration and fear 
of those who feel helpless in the face of 
mounting violence, even a false impression 
of progress would have some value. But the 
legislation would operate as a dangerous pal­
liative by relieving public pressure for the 
less dramatic and more expensive types of 
reform that alone might restore peace to 
urban life. And, although the Administra­
tion's proposal might purchase psychological 
comfort for the silent majority, its costs 
would include the heightened insecurity of 
the many minorities, both racial and polit­
ical, who would view themselves as the new 
law's primary targets.7 Furthermore, this in­
security would eventually spread beyond 
these groups, for the approach underlying 
the proposed legislation threatens the funda­
mental security provided for all of society by 
a system that guarantees that no one need 
fear prolonged imprisonment as a criminal 
until it is proved beyond a reasonable doubt 
that he has engaged in clearly prohibited 
conduct.8 

Mr. Mitchell has defended the President's 
proposal in a scholarly journal in part, no 
doubt, because the Administration sees the 
legislation as an opportunity to create the 
image of a vigorous assault on crime. But 
Mr. Mitchell may also understand more to 
be at stake in the controversy than the fate 
of this particular law. For while the Attorney 
General stresses the supposed narrowness of 
the pending measures,9 the demands of the 
not-so-silent majority for security would 
xnake a further expansion of preventive in­
carceration too attractive to resist. 

The appeal of preventive imprisonment is 
as old as it is seductive. Witness this classic 
exchange in Lewis Carroll's Through the 
Looking Glass: 10 The Queen observes that 
the King's Messenger is "in prison now, being 
punished; and the trial doesn't even begin 
till next Wednesday; and of course the crime 
comes last of all." Perplexed, Alice asks, "Sup­
pose he never commits the crime?" "That 
would be all the better, wouldn't it?" the 
Queen replies. Indeed it would, and for that 
very reason we can hardly expect either the 
Queen or the constituency the Attorney Gen­
eral represents to limit its logic to narrow 
categories of defendants. 

Even as an experiment, the Administra­
tion's proposal has the distinct air of an 
episode from AlLee's Wonderland, for it is 
an experiment that can only confirm and 
never rebut the experimenter's hypothesis. 
Once the government has instituted a sys­
tem of imprisonment openly calculated to 
prevent crimes committed by persons await­
ing trial, the system will appear to be mal­
functioning only when it releMes persons 
who prove to be worse risks than antici­
pated. The pretrial misconduct of these per­
sons will seem to validate, and will indeed 
augment, the fear and insecurity that the 
system is calculated to appease. But when 
the system detains persons who could safely 
have been released, its errors will be invis­
ible. Since no detained defendant will com­
mit a public offense, each decision to detain 
fulfills the prophecy that is thought to war­
ra.nt it, while any decision to release may 
be refuted by its results. 

The inevitable consequence is a continu­
ing pressure to broaden the system in order 

to reach ever more potential detainees. In­
deed, this pressure will be generated by the 
same fears that made preventive detention 
seem attractive in the first place. What be­
gins as an ounce of detention, therefore, may 
well become the first step of a profound 
shift in our system of criminal justice--a 
system that, at least until now, has operated 
on the premise that crime should normally 
be prevented by the threat of subsequent 
punishment rather than the imposition of 
prior imprisonment. 

Apart from its inherent capacity for un­
restrained growth, an equally significant 
implication of the President's proposal is its 
inevitable reliance on a mode of constitu­
tional discourse exceptionally hospitable to 
the authoritarian values of "order" and dan­
gerously inimical to the libertarian values 
of "law." The Attorney General's constitu­
tional apologia for the President's legisla­
tive program furnishes an ideal illustration 
of this thinking. "The test," says Mr. Mitch­
ell, "is one of reasonableness, which in­
evitably involves a weighing of the individ­
ual's interest in freedom against society's 
just demands for varying degrees of re­
straint under particular circumstances." 11 

Applying this "test,'' the Attorney General 
unsurprisingly concludes that the President's 
proposal is "reasonable." Mr. Mitchell's 
guide, as he explains elsewhere, has been 
"the ancient common law guide of the 'rea­
sonable man' whom our forefathers estab­
lished as the enlightened compromiser in a 
pluralistic society." 12 Hence, the constitu­
tional position of the Justice Department 
has been, "in general, to negotiate a prac­
tical middle-of-the-road solution." 13 But 
the Constitution does not always straddle 
dead center, and its compromises are not 
always dictated by a utilitarian calculus. 
The general thesis of this Article is that 
the Constitution mandates more than Mr. 
Mitchell's willingness to take certain indi­
vidual interests into account when striking 
a pragmatic balance among the con:flicting 
goals and values; that the basic function of 
constitutional limitations is to set constraints 
of moral principle upon the extent to which 
society may pursue collective aims at the 
expense of unwilling individuals; that the 
President's proposal violates several such 
constraints; and that the acceptance of the 
proposal, particularly in terms of the de­
fense offered by the Attorney General, would 
undermine the role of the Constitution as 
an embodiment of principled restraints on 
Government. 
THE ADMINISTRATION'S PROPOSAL AND BASIC 

CONCEPTS OF CRIMINAL JUSTICE 

Throughout history, governments have 
been tempted to establish order by identi­
fying and imprisoning in advance all likely 
troublemakers. Our society, however, has 
xnade the ba.sic decision not to entrust such 
sweeping power to the state. We have relied 
instead upon the moral and deterrent effects 
of laws which define particular acts as 
criminal and which punish all who violate 
their proscriptions. For those believed dan­
gerously ill .and hence incapable of control­
ling their behavior in response to this system 
of deterrents, we have devised programs of 
civil commitment. For the rest, we have 
relied on the threat of sanctions. Recognizing 
that this threat will not deter all those who 
can control their behavior, we have accepted 
some risk of crime as the inevitable price of 
a system. that promises to punish no man 
until it is shown beyond a reasonable doubt 
that he has committed a specific illegal act. 

At the same time, we have realized that 
a deterrent system cannot function at all 
unless society can successfully prosecute law­
breakers. Hence we have traditionally de­
tained individuals likely to flee or otherwise 
avoid prosecution. This limited form of pre­
tral detention is considered essential to the 
preservwtion of a system that seeks to con­
trol crime by threatening subsequent punish-
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ment rather than by imposing prior im­
prisonment. It does not, however, provide 
precedent for the proposed legislation. On the 
contrary, detention to insure prosecution for 
a past crime is the antithesis of detention 
to prevent the commission of a future crime. 

The Atttorney General denies that the 
President's proposal represents so sharp a 
break from our legal traditions. He argues 
that there is ample precedent for imprisoning 
unconvicted citizens to prevent future of­
fenses.t4 To support his thesis, he repeatedly 
stresses that alleged capital offenders have 
traditionally been denied pretrial liberty.15 

Expressing an opinion shared by others,16 

the Attorney General claims that such de­
fedants have ordinarily been subjected to 
pretrial detention because of their "antici­
pated danger to other persons or the com­
munity." 11 Mr. Mitchell offers no evidence, 
however, to support his contention. The most 
plausible explanation for pretrial detention 
of alleged capital offenders is the assump­
tion that few men facing the death penalty 
can be trusted to appear for trial.18 As the 
Attorney General himself points out, "[t]he 
common law . . . imposed capital punish­
ment for most felonies," 19 not simply those 
indicating particularly dangerous tendencies. 
It is doubtful that very many people, even 
in the eighteenth century, thought that per­
sons charged with larceny of goods valued at 
over $50 or forging United States currency 
were too dangerous to release into the com­
munity before trial. Yet under the Federal 
Crimes Act of 1790,20 both of those offenses 
were punishable by death and hence non­
bailable. Furthermore, the same treatment 
was applicable in a number of Sltates to such 
offenses as horse theft 21 and sodomy.22 

The classic capital offense, premeditated 
murder, may provide the strongest refuta­
tion of the Attorney General's thesis. Having 
argued early in his article that alleged capital 
offenders are routinely detained pending trial 
"because of danger to the community," m Mr. 
Mitchell later observes that "most persons 
who are charged with [premeditated murder] 
murder family members or paramours and 
therefore are the least likely of all offenders 
to be recidivists." :u Precisely. There could 
be no better proof that fear of flight, not as­
sumed dangerousness, accounts for the ex­
ceptional treatment of persons awaiting 
trial on capital charges. 

As another justification for pretrial deten­
tion, the Attorney General emphasizes the 
fact that civil commitment has been widely 
authorized for sexual psychopaths, narcotics 
addicts, chronic alcoholics, and other men­
tally disturbed persons, in part to prevent 
future behavior dangerous to the commun­
ity.l!G To the llmited extent that medical 
science furnishes techniques capable of ob­
jectively ascertaining the presence of dan­
gerously incapacitating 111ness,26 these pre­
cedents are obviously inapposite to the At­
torney General's position, for neither a com­
parable body of knowledge nor a comparable 
technology of prediction is yet available for 
deallng with crllninal behavior generally. 

In addition to its role as a predictive de­
vice, the requirement of a medically identifi­
able affiiction raises another, more funda­
mental objection to the Attorney General's 
thesis. Mr. Mitchell notes that several decades 
ago the Supreme Court sus·tained a state 
sexual psychopath statute authorizing com­
mitment of persons "likely to attack or other­
wise inflict injury" on others.27 In sustain­
ing that law, however, the Court carefully 
observed that the statute required the exist­
ence of a condition that rendered the indi­
vidual wholly unable to control his im­
pulses.28 There is a striking dlfference between 
the involuntary confinement of an individual 
who is considered dangerous for reasons be­
yond his control and the involuntary con­
finement of one who is thoughit to be capable 
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of conforming his conduct to the require­
ments of law but is suspected of being un­
willlng to do so. The Administration's 
proposal goes beyond involuntary deten­
tion of the uncontrollably dangerous and 
would imprison persons presumptively able 
to choose between violating and obeying 
the proscriptions of the criminal law. 
To imprison such persons on the as­
sumption that they will make the wrong 
choice impairs personal autonomy in a way 
that incarceration of the dangerously ill does 
not. More importantly, since our jurispru­
dence proceeds on the normative premise 
that certain cases of antisocial conduct re­
sult from morally culpable choices,29 the pre­
ventive detention of an individual believed 
capable of conforming to society's demands 
entails a peculiarly offensive anticipatory 
condemnation. For if such an individual 
were released, and if he were to engage in the 
behavior predicted, he would be confined not 
as a sick man but as the author of a morally 
reprehensible act. To imprison a man be­
cause he might choose to break society's 
rules is to condemn and therefore punish ao 
him for nothing more than his supposed in­
tentions-something for which civil com­
mitment, at least, furnishes no model. 

Thus, although the desire to prevent future 
offenses obviously informs much of our law,31 

there are important respects in which the Ad­
ministration's proposal goes beyond any of 
the precedents cited in its support. The cru­
cial question is whether, in so doing, it goes 
beyond what the Constitution allows. 

THE DUE PROCESS CHALLENGE 

Any assessment of the constitutiona.I va­
lidity of pretrial detention that is designed 
to prevent anticipated crimes must confront 
the due process challenge to such confine­
ment. Since the Petition of Right of 1628,32 

it has been clear that the promise of the 
Magna Charta "that no man ... shall be 
. . . taken nor imprisoned . . . without being 
brought in answer by due process of law." 33 

applies to imprisonment before, as well as 
after conviction.u 
Application of the Attorney General's test 

Even under the Attorney General's concep­
tion of due process as no more than a man­
date for reasonable oompromi.;e, it is di1fi­
cult to regard the proposed legislation as a 
serious effort to balance the mterests of the 
accused with the claims of society. Mr. Mit­
chell concedes that due process requires 
"value judgments ... concerning the de­
gree of harm to be anticipated from partic­
ular categories of defendants." as Surely he is 
correct--yet the President's proposal says ab­
solutely nothing about the sort of harm the 
defendant must be found likely to commit 
before he can be imprisoned pending trial. 
Once it is predicted that "on condition or 
combination of conditions of release will rea­
sonably assure the safety of any other t>E'r­
son or the community," 86 confinement is au­
thorized so long as the accused falls into any 
detainable category. Under this standard, the 
fear of political disruptions 37 or of trivial 
property offenses may be deemed sufilciently 
threatening to warrant preventive imprison­
ment. No tenable concept of due process 
could condone a balance that gives so little 
weight to the accused's interest in pretrial 
Uberty. 

Moreover, even the Attorney General's no­
tion of due process as the embodiment of 
enlightened compromise concedes the critical 
importance of minimizing "the chance that 
an innocent defendant who is not dangerous 
will be detained.." 88 Yet the proposed legisla­
tion's safeguards of reliability are more il­
lusory than real.39 Although the proposal pur­
ports to reduce the risk of preventive de­
tention based on a groundless accusation by 
providing that the judge must first find "a 
substantial probability that the person com­
mitted the offense [charged]," 40 it imposes 
no such requirement when the accused is 

claimed to have $\ttempted to threaten, in­
jure, or intimidate any prospective witness 
or juror.41 In no case would the proposal re­
quire thwt an indictment be returned prior to 
the decision to detain, or that the judge find 
conviction to be likely. Particularly in light 
of the long tradition of judicial deference to 
prosecutorial discretion at the charging stage, 
requiring a judicial finding of a "substantial 
probability" of guilt is unlikely to provide 
any real protection for the individual who 
finds himself unjustly accused. Indeed, such 
a finding might well be detrimental to him, 
for it would induce the public to perceive 
his pretrial incarceration as "beginning what 
is in substance a mandate of punishment." ~ 

Even if a defendant is certain to be con­
victed, this certainty does not imply ipso 
facto that he is likely to constitute a danger 
to the community if released. In obvious 
recognition of the inability to predict with 
even the slightest confidence which defend­
ants would pose such a threat, the Admin­
istration's proposal does not attempt to deal 
with every defendant, but focuses instead on 
selected categories of defendants considered 
especially hi.gh risks because of their prior 
records or present charges. Of course, there 
would be a tendency to resolve doubts within 
these categories in favor of detention, in part 
because judges could thereby make fewer 
demonstrable mistakes, and in part because 
it would be extraordinarily difficult to make 
predictive distinctions among persons with 
similar records and charges. Indeed, it has 
been noted that "nothing in the D.C. sta­
tistics or any others now available indicate 
[sic) that those defendants who did commit 
crimes while released were distinguishable 
beforehand from other defendants who had 
similar records and charges but who did not 
commit crimes while released."~ Nor does 
an examination of the categories created by 
the proposed legislation yield much basis for 
confidence. 

The President's proposal would make it 
possible to detain any person charged with "a. 
crime of violence" who is a narcotics addict,44 

or who is alleged to have committed his 
offense while he "was, with respect to another 
crime of violence, on bail or other relase," ' 5 

or who "has been con vic ted of a crime of 
violence within the ten-year period immedi­
ately preceding the alleged crime of violence 
for which he is presently charged." 411 

But the proposed law fails to require any 
finding concerning the strength of the evi­
dence on the prior charge in the case of an 
offense alleged to have been committed while 
on bail, and it includes as "crimes of violence" 
such offenses as "attempting to take im­
moral, improper, or indecent liberties" with 
a person under sixteen, all attempted rob­
beries, and "assault with intent to commit 
any offense." ' 7 Thus, a. person convicted of 
indecent exposure in 1960 and charged with 
purse-snatching in 1970 is among the Presi­
dent's "hard-core recidivists." 

And the proposal is not limited to recidi­
vists alone. It also provides that e. defendant 
never before charged or convicted of any 
offense may be detained if the present charge 
is for a "dangerous crime," 48 a category in­
cluding such offenses as "attempting to take 
property from another by ... threat of force," 
"unlawfully ... attempting to enter any 
[dwelling or place of business] with the in­
tent to commit an offense therein," "attempt­
ing to take immoral, improper, or indecent 
liberties" with a person under sixteen, and 
unlawfully selling "a narcotic or depressant 
or stimulant drug." •u 

Those who wonder why a first offender in 
such cases should be deemed part icularly 
threatening are assured by Mr. Mitchell that 
the lack of a criminal record in these cate­
gories probably signifies that the accused 
managed to elude apprehension during his 
earlier ventures into crime.60 One is reminded 
of General DeWitt's remarkable argument 
that the subversive threat posed by Ameri-
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cans of Japanese descent on the West Coast 
after Pearl Harbor was confirmed by the 
sinister absence of any overtly subversive 
activities in that area.51 One might also recall 
the King's reply to the Knave in Wonderland 
who, denying that he had written a certain 
document, pointed to the absence of any 
"name signed at the end." "If you didn't 
sign it," the King answered, "that only 
makes the matter worse. You must have 
meant some mischief, or else you'd have 
signed your name like an honest man." 52 Any 
detention scheme spun on this sort of logic 
reflects less than a responsible concern for 
minimizing the incidence of erroneous im­
prisonment. 

Finally, the proposed legislation fails to 
satisfy the la.st criterion that the Attorney 
General concedes is implicit in due process: 
It does not "minimize, as far as practicable, 
the burdens of pretrial detention." 53 Those 
burdens not only include deprivation of li­
berty, but they also encompass the dimin­
ished abllity to prepare one's defense, the 
public stigma of having been found too dan­
gerous to relea.se (a stigma that could itself 
prejudice subsequent proceedings) and, more 
often than not, severe economic hardships 
for the accused and his family.~ Although 
the proposal allows private consultation be­
tween the accused and his counsel 55 and per­
mits the temporary release of the accused to 
prepare his defense, it does so only "for good 
cause shown" and "in the custody of ..• 
[an] appropriate person." oo These limitations 
could ea.sily be applied to frustrate the de­
fendant's ability to seek out witnesses un­
hampered by the presence of a. conspicuous 
federal agent and unconditioned by the re­
quired disclosure of defense strategy. 

The proposal suggests that persons pre­
ventively detained might be confined "in 
facilities separate from convicted persons," 
but it does not guarantee such treatment 
and simply indicates that separate fa.cllities 
will be employed "to the extent practica­
ble." G7 And, although an existing statute al­
lows defendants to credit their period of 
pretrial detention towards service of their 
bentences if they are convicted,68 the pro­
posed act does not provide for the compen­
sation of unjustly detained defendants who 
are ultimately acquitted. If the Government 
were truly concerned with striking a fair 
balance between costs to the accused and 
benefits to the community, one would expect 
at least some recognition of the need to pa.y 
for an erroneous deprivation of liberty, not 
only to redress the wrong done, but also to 
discourage excessive use of the preventive 
scheme. 59 

In sum, even the Attorney General's util­
itarian coru:ept of due process demands sig­
nificantly more than the President's legisla­
tion provides--more care to tailor the in­
stances of preventive confinement to the 
specific kinds of danger anticipated, more as­
surance that neither innocent nor harmless 
persons wlll be detained, and more effort to 
mitigate the burdens of imprisonment for 
those who are eventually acquitted as well as 
those who, are ultimately convicted. 

Suppose, then, that after appropriate study 
and experimentation the proposed legislation 
were markedly improved in these deficient 
areas. The Administration might then con­
tend that it had finally struck a. constitu­
tionally acceptable balance between the per­
sonal costs and social benefits of its pro­
posal. At that juncture, it would be neces­
sary to ask a more fund amen tal question: 
Does due process permit the kind of balanc­
ing on which event a greatly improved system 
of pretrial preventive detention would have 
to rest? 
Analysis of the Attorney General's view of 

due process 
The Attorney General's a1firm.a.tive reply to 

the question just posed is premised on the 
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view that, considering the nature of the 
harms prevented and the extent of the hard­
ship inflicted, due process requires only an 
acceptably low ratio of erroneous to correct 
confinements. At first, this position may not 
seem controversial. Indeed, scholars sensi­
tive to questions of personal liberty have 
taken a similar approach in a.ssessing the 
ju.stifi.ability of preventive detention. For ex­
ample, Professor Alan Dershowitz recently 
framed the issue in terms of "how many de­
fendants we should be willing to confine 
erroneously in order to prevent how many 
acts of violence." oo 

Implicit in this formulation, however, is 
the assumption that the answer will be 
something more than zero. After all, Mr. 
Mitchell argues, "due process of law requires 
fundamental fairness, not perfect accu­
racy." 61 And Professor Dershowitz points out 
that even when "we establish rules for con­
victing the guilty, we do not require cer­
tainty; we only require that guilt be proved 
'beyond a reasonable doubt.' " 62 This may 
suggest that society is "willing to tolerate 
the conviction of some innocent suspects in 
order to a.ssure the confinement of a vastly 
larger number of guilty criminals." 63 The 
obvious corollary is that society should be 
willing to tolerate the preventive imprison­
ment of some innocent individuals in order 
to avoid the occurrence of an appropriately 
larger number of violent offenses. 

But in precisely what sense does our so­
ciety willingly tolerate the conviction of 
innocent individuals in order to confine the 
guilty? When we say "better that ten (or 
a hundred) guilty men go free than that 
one innocent man be condemned," do we 
thereby suggest that we would countenance 
the deliberate conviction of one innocent 
man to prevent the erroneous acquittal of 
twenty (or two hundred) guilty ones? Surely 
these celebrated formulas M do not mean 
that society may knowingly sacrifice inno­
cent men so long as the terms of the trade 
are sufficiently favorable to the community 
a.s a whole. These aphorisms speak in the 
language of ratios, but we mistake their 
significance if we understand them to deny 
the fundamental postulate that deliberately 
to punish a man of whose guilt we feel un­
sure is wrong. Whatever the resulting social 
gain, such action is morally and constitu­
tionally reprehensible. Given a system known 
to contain imperfections, there is a qualita­
tive difference between the outcome of er­
roneously convicting a man when the trier 
has been fully convinced of his guilt and 
the outcome of erroneously convicting a man 
when the trier has reason to believe that he 
may be innocent. In the first of these situa­
tions. the trier is not called upon to make 
an explicit decision to risk morally con­
demning and punishing an innocent man. 
In the second situation such a decision is 
required, it cannot be made without greatly 
undermining society's commitment to the 
dignity of the individual as an end in him­
self.66 

Thus one cannot adequately describe the 
characteristics of a criminal process by com­
paring its frequency of erroneous imprison­
ments to its frequency of erroneous releases. 
Indeed, of several possible systems of crim­
inal justice, the one that yields the fewest 
erroneous confinements m:tght still be the 
most unjust: if its errors were to reflect de­
liberate decisions to ignore doubts as to 
guilt, the system would be no more tolerable 
than if those errors reflect a systematic bias 
against racial or political minorities. The 
final balance sheet obviously matters, but 
the process by which it is achieved matters 
more. Indeed, the very enterprise of formu­
lating a tolerable ratio of false convictions 
to false acquittals puts an explicit price on 
an innocent man's liberty and defeats the 
concept of a human person as an entity with 
claims that cannot be extinguished, how­
ever great the payoff to society.86 

This argument does not imply that we do 
or should insist on absolute certainty; we 
properly instruct juries to convict if they 
believe that guilt has been established "be­
yond a reasonable doubt" rather than "be­
yond all doubt." We do so, however, only 
because total certainty is incompatible with 
the human condition, and we do not wish 
to immobilize the system by demanding the 
impossible.er Thus, guilt beyond a reason­
able doubt represents not a lawyer's fum­
bling substitute for a specific percentage, but 
a standard that seeks to come as close to 
certainty as human knowledge allows--one 
that refuses to take a deliberate risk of pun­
ishing any innocent man. 

The first time it was squarely confronted 
with the issue,es the Supreme Court explicitly 
held that "the Due Process Clause protects 
the accused against conviction except upon 
proof beyond a reasonable doubt of every 
fact necessary to constitute the crime with 
which he is charged." 69 The Court reached 
this conclusion in a juvenile case that re­
sembled preventive detention in that the 
state had denominated the proceeding civil 
rather than criminal and had not conceived 
its design as inflicting punishment. The 
Court insisted that, these factors notwith­
standing, "a society that values the good 
name and freedom of every individual 
should not condemn a man for commisison 
of a crime when there is reasonable doubt 
about his guilt." 70 The Court found it criti­
cal that people not be left "in doubt whether 
innocent men are being condemned," in part 
because such doubt would dilute "the moral 
force of the criminal law" and in part be­
cause it would impair the confidence of 
"every individual going about his ordinary 
aifairs ... that his government cannot ad­
judge him ... a criminal ... without con­
vincing a proper factfinder of his guilt with 
utmost certainty." n The Court evidently 
recognized that it would be incompa.tive 
with these purposes to treat the reasonable 
doubt standard a.s a mere probabilistic device 
to assure a sufficiently low frequency of er­
roneous convictions, for it expressly rejected 
any concept of rea.sonable doubt that would 
call for an "abstract weighing of the evi­
dence" 72 without regard to its effect in bring­
ing the trier of fact to a "subjective state of 
certitude on the facts in issue." 73 If due 
process stood for less than this demand for 
·•moral certainty," 7~ there would be no stop­
ping point to the principle of sacrificing in­
nocent individuals and the basic security 
conferred by a system that promises never 
to punish in the face of real doubt would 
be irreparably eroded. 

Yet the President's proposal, however care­
fully administered and imaginatively refined, 
would inevitably imprison a significant num­
ber of innocent individuals who would, if 
released before trial, have been completely 
harmless. Indeed, in every case, a substantial 
risk of erroneous condemnation would be 
inescapably clear to those with authority to 
confine the accused. Their only uncertainty 
would be precisely how often this risk would 
result in mistaken punishment. Part of the 
uncertainty would be resolved by the system's 
operation; society would witness the ultimate 
acquittals of men who had been wrongly 
imprisoned for weeks or months before they 
could finally establish their innocence at 
trial. A significant part of the uncertainty 
would remain unresolved, however, for no 
one could ever feel wholly satisfied that even 
those detained men who were eventually 
convicted had not been imprisoned before 
trial on the basis of erroneous predictions 
of futurecr1m1nal1ty. A dip in the crime rate 
cannot justify such calculated and obvious 
injustice. To institute a scheme that con­
demns and incarcerates unconvicted defend­
ants in order to prevent unspecified crimes, 
in the face of what w1111nevitably be a. grave 
doubt in each case, is to approve the prop­
osition that deliberately risking the punish-
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ment of some individuals who have com­
mitted no offense, and would commit none 
even if released, is an acceptable means to 
the end of reducing crime. Due process of 
law should not tolerate that compromise. 

Individualized criminality 
Apart from the statute's calculated sacri­

fice of innocent individuals, the factual 
determinat ions involved in pretrial deten­
tion raise ot her preplexing questions under 
the due process clause. These determinations 
at first appear to treat the suspect more as 
a member of a class than as a unique person. 
To be detained, the accused must be found 
representative of a particularly recidivous 
category, inevitably defined in such terms as 
prior record, present charge, economic status 
or educational level. As Professor Ronald 
Dworkin has stated: "The prediction . . . 
must be actuarial, like the prediction an 
insurance company makes about the likeli­
hood of teenagers to have automobile acci­
dents." 75 Professor Dworkin's conclusion is 
that pretrial preventive detention is neces­
sarily u n just; it is wrong "to put someone 
in jail on the basis of a judgment about a 
class, however accurate, because that denies 
his claim to respect and treatment as an 
individual." '76 

At first, this position appears to be an at­
tractive one, deeply consonant With the 
values of personal dignity and individual 
worth. On closer analysis, however, it be­
comes clear that Professor Dworkin's argu­
ment is untenable in the form stated here, 
for the peculiar and paradoxical vice of pre­
ventive detention is that it treats the suspect 
too much as an individual, and not enough 
as a member of a class. 

The broad principle that it is wrong to 
treat persons collectively rather than as uni­
que individuals cannot be maintained. No 
legal system could function without often 
disregarding individual distinctions; no in­
justice inheres in treating a person in some 
contexts as a nonresident, in others as a 
teenage driver, in still others as a male em­
ployee, disregarding in each instance all 
those personal characteristics which are rea­
sonably deemed irrelevant to the law's pur­
pose. Even in the criminal law, with moral 
condemnation at stake, we almost always 
treat people as members of groups, deliber­
ately disregarding many, if not most, of their 
unique characteristics as individuals. We de­
cide, for example, that most persons who at­
tempt robbery unsuccessfully are so likely to 
pose a continued threat that all persons in 
this category should be regarded as crimi­
nals,77 although some undoubtedly would 
pose no threat at all. We decide that so 
many of the persons who possess burglar's 
tools are likely to make antisocial use of 
them that possession itself should be a 
crime,78 although we thereby treat the well­
meaning possessor as a member of a class 
whose features he does not wholly share. And 
we adopt laws that penalize repeaters more 
heavily than first offenders 711 on the basis of 
certain assumptions about the characteris­
tics of recidivists as a class, assumptions 
that might prove false as applied to par­
ticular individuals. 

Some will protest that, when we find a man 
guilty of a crime, we at least make an addi­
tional "judgment entirely about what [that] 
particular person did," 80 a judgment differ­
ent in kind from the preliminary legisla­
tive conclusion about the class of people who 
engage in the proscribed categ·ory of conduct. 
But this final judgment typically represents 
little more than an effort to determine 
whether the facts make the person charged 
a member of the class punishable by law­
something the Administration's proposal 
does as well.81 

Additionally, we often base sentencing 
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judgments on information about how the 
class of people who share the defendant's 
prior record and general background are 
likely to behave. But sentencing is instruc­
tive for another reason, for the decision of 
how to treat a person already convicted of a 
criminal offense is one that we frequ ent ly 
attempt to personalize by taking into a ccount 
all we know about the individual.&! Yet one 
must not conclude too quickly that such 
attempts reflect a general ideal of personal­
ized treatment. There is a world of difference 
between making the puni shment fit the 
criminal in this way and making t he cri me 
fit the criminal by fully personalizing the 
grounds on which we decide whether to re­
gard a man as an offender in the first 
instance. 

Nevertheless, Professor Dworkin is right 
when he says that a criminal conviction 
traditionally entails "a judgment entirely 
about what a particular person did." 83 Stress­
ing the word "did" rather than the word 
"particular" reveals the heart of a major 
objection to preventive justice of the sort 
advocated by the President and Mr. Mitchell. 
Because imprisonment on grounds of danger­
ousness is predicated on a finding about the 
sort of person the defendant is rather than 
a finding about the sort of thing he has done, 
it has all the vices inherent in a law that 
makes the crime fit the criminal-a law 
that is too personal in application to meet 
the fundamental requirement that punish­
ment may be inflicted only if it has been 
made clear in advance precisely what one 
must do to trigger its imposition and pre­
cisely how one can avoid doing so. 

Problems of proof 
To every man, the suggested system of 

preventive detention makes this threat: Even 
if you have never before been charged or con­
victed of any offense, you may be jailed for 
sixty days Sl as a criminal menace to public 
safety simply because a judge finds a "sub­
stantial probability" 85 that you have com­
mitted any of nine "dangerous crimes" 86 and 
finds that "no ... conditions Of release will 
reasonably assure the safety of any other 
person or the community." 87 If at the end of 
sixty days you are not ready to present your 
defense, your confinement will last as long 
as you find it necessary to delay your trial.ss 
If you are tried and acquitted, you may be 
subject to the same process again on a new 
charge.89 And if you have been convicted of 
any of fifteen "crimes of violence" at any time 
in the past decade, your liability to such 
incarceration becomes broader stnl.oo 

The real vice of the accusation of danger­
ousness underlying this proposed statutory 
scheme is not that it looks to the future 
but that its content is so amorphous. Imag­
ine again the impact on the accused. He is 
told: There is a substantial probability that 
you have committed a crime and that your 
release would endanger the community in 
some unspecified way. We know you can con­
trol your behavior, for we are about to try 
you as a criminal, but we do not trust you to 
refrain from crime. How could the accused 
possibly respond? Would he not feel, with 
Kafka's bewildered hero in The Trial that 
the completion of a responsive "plea ~as a 
sheer impossibility?" 91 For the accused to 
meet this open-ended and ultimately person­
alized sort of "accusation . . . the whole of 
[his] life would have to be recalled to mind 
down to the smallest actions and accidents' 
clearly formulated and examined from every 
angle." o2 

Mr. Mitchell contends that "[t]he burden 
of proof of dan~erousness would, of course, 
rest upon the Government." oo The proposed 
statute, however, says no such thing, and 
even if it did the words would be meaning­
less. Once the Government shows that the 
accused may well be guilty of the pending 
charge and has previously been charged With 
a similar crime, it has made a plausible case 

for suspecting possible danger. The burden 
will, for all practical purposes, shift to the 
accused, who Will be able to offer nothing 
more than general assurances of his own good 
intentions. If those assurances are believed 
and the accused released, the manner is for­
gotten unless he is implicated in a future 
crime. But if the accusation of dangerousness 
is accepted and the accused detained, he can 
never fully establish that it would in fact 
have been safe to release him, even if he is 
later acquitted. Any law that places defend­
ants in so hopeless a. procedural posture 
while holding out the promise that they can 
somehow win their !freedom seems incon­
sist ent With due process. 

Punishment of status 
The consequences of the proposed law 

outside the courtroom raise even more fun­
damental objections. The proposed statute 
would undercut each man's control over his 
own fate and substitute the oppressive con­
trol of discretionary authority, for every 
man would have cause to fear that he might 
be labeled a likely criminal and imprisoned 
for at least two months for reasons ulti­
mately beyond his control. Although one who 
is willing to obey society•s commands can so 
order his life as to be virtually certain that 
he will never be found guilty beyond a. rea­
sonabe doubt of any specific criminal act, 
a. man cannot possibly achieve the same 
measure of assurance that no judge Will 
ever find a "substantial probabllity" that he 
has committed an offense, and no man can 
so pattern his conduct as to feel secure that 
he will never be thought to pose a danger to 
"any other person or the community." 

If the proposed statute required clear and 
convincing evidence that the potential de­
tainee would commit a specific crime in­
volving a specified victim, accusations under 
it would be easier to meet, and its impact 
on primary conduct would be less oppressive. 
Presumably such evidence would have to 
include repeated attempts or explicit threats; 
most men can conduct their lives so as to 
prevent such evidence from a.rlsing.~K But 
cases in which the likely commission of a 
specified crime can be demonstrated are rare 
in the extreme and represent a. miniscule 
fraction of the situations to which the Ad­
ministration's proposal would apply. Typi­
cally, the only charge would be that the 
defendant seems to have committed a crime 
and is probably too dangerous to release. 

A world in which any man, through his 
own misstep or another's malice, could find 
himself entangled in a degrading trial and 
ultimately imprisoned as a criminal would 
be intolerable. For precisely that reason, we 
insist upon limiting the criminal law to en­
forceable rules about the specific conduct in 
which men may or may not engage rather 
that confining all persons with criminal 
propensities before their deeds are done.96 
The Administration's proposal departs from 
this tradition by permitting punishment to 
be triggered by circumstances other than 
convincing proof of conduct whose criminal 
consequences the actor could have known. 

In a variety of settings, the Supreme Court 
has found constitutional infirmities in laws 
sharing this basic vice. In Robinson v. Cali­
fornia,96 for example, the Court held it cruel 
and unusual punishment violative of the 
eighth amendment and the due process 
clause of the fourteenth amendment for a 
state to make it a crime to be a narcotics 
addict. The majority opinion discussed the 
inhumanity of treating the sick as crimlnals,97 
but the soundest explanation of the result is 
the proposition that "the criminal law ought 
to be presented to the citizen in such a 
form that he can mold his conduct by it, 
that he can, in short, obey it." os Due process 
forbids punishment that one has no assured 
way to avoid. 

In Lanzetta v. New Jersey,oo the Supreme 
Court overturned a law condemning as a 
criminal " [a] ny person not engaged in any 
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lawful occupation, known to be a member of 
any gang consisting of two or more persons, 
who have been convicted at least three times 
of being a disorderly person, or who has been 
convicted of any crime in this or in any 
other State." 1oo Noting that "[a]ll are en­
titled to be informed as to what the State 
commands or forbids," 1ot and that the chal­
lenged provision condemned no clearly de­
fined act or omission, the Court concluded 
that conviction under the law could not be 
squared with the due process clause.102 Again, 
the principle underlying the result is that 
a man should be condemned only for spe­
cific actions the criminal consequences of 
which he could have predicted. 

It is important to recall that the proposed 
system of pretrial preventive detention would 
inflict punishment rather than merely im­
pose a restraint, for it would imprison per­
sons on the basis of a finding that, if given 
the opportunity, they would make a morally 
culpable choice to commit a crime.1oa Because 
the system would inflict such punishment 
on persons who could not have avoided it 
by conforming their conduct to laws clearly 
promulgated in advance, that system would 
deprive defendants of liberty without due 
process of law. 

EIGHTH AMENDMENT 

The preceding arguments need not in­
validate the Government's right to detain 
a defendant on the basis of persuasive rea­
sons to believe that, if released, he would 
frustrate the proceedings against him by flee­
ing, destroying evidence or intimidating wit­
nesses or jurors. So long as the Govern­
ment's fears relate to a particular anticipated 
event and are based upon highly specific 
evidence, a prediction of such activities 
would be analogous to a highly particular­
ized claim that the defendant threatens to 
commit a specific crime.1G~ However, courts 
have long inferred at least the risk of flight 
from evidence substantially less specific than 
is contemplated here,105 and the question 
arises whether their having done so can be 
squared with the due process argument of 
the preceding section. 

To some extent, the detention of a person 
as likely to flee or otherwise interfere with 
the proceedings against him entails far less 
a moral condemnation than a recognition of 
human frailty. Several years ago the Su­
preme Court employed an analogous ration­
ale to distinguish a law prohibiting Com­
munists from holding union office from con­
flict-of-interest statutes, reasoning that the 
latter, insofar as they expressed condemna­
tion of anyone, condemned all menY16 If 
this argument were truly persuasive, it 
might be used to justify detention to pre­
vent flight or interference on the theory 
that such detention resembles civil commit­
ment more than criminal punishment. By 
making bail-jumping or witness-intimida­
tion a crime, however, we express the ulti­
mate judgment that the accused is to be 
blamed if he chooses to frustrate the gov­
ernment's efforts to prosecute him. To that 
extent, the practice of pretrial detention to 
prevent flight or other interference in the 
absence of highly particularized evidence 
appears in conflict with the principles so far 
explored. 

A partial reconcilation may be possible if 
one looks beyond due process to the one 
constitutional provision explicitly concerned 
with the problem of pretrial liberty-the 
excessive bail clause of the eighth amend­
ment. 1r:n Operating in part to qualify and in 
part to amplify the general demands of 
due process, the constitutional prohibition 
against excessive bail points the way to a 
rounded doctrine of permissible and forbid­
den restraints between arrest and trial. 

The eighth amendment's reference to batl 
implies a constitutional recognition of the 
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Government's special interest in securing 
the presence of the accused at trial.108 That 
interest has always been thought to justify 
the denial of bail in capital cases on the 
theory that persons on trial for their lives 
are under such pressure to flee that no fur­
ther evidence of their likelihood to do so is 
necessary.1oo To the extent that the excessive 
bail clause imported this historic assump­
tion into the eighth amendment, persons 
charged with capital offenses may be entitled 
to a less particularized showing of probable 
flight than other defendants may claim as 
a matter of due process. 

For purposes of this Article, however, the 
central problem is expressed by the converse 
question: To what extent, if at all, does the 
excessive bail clause impose limits beyond 
those of due process on the exercise of gov­
ernmental authority to detain non-capital 
defendants in order to prevent crimes be­
tween arrest and trial? The language of the 
eighth amendment is not particularly in­
formative in this regard. The relevant part 
provides simply that "excessive bail shall 
not be required." Furthermore, the history 
of its adoption is not in the least illuminat­
ing. We know only that one Congressman 
found the proposed text curiously opaque: 
"The clause seems to express a great deal 
of humanity, on which account I have no 
objection to it; but as it seems to have no 
meaning in it, I do not think it necessary. 
What is meant by the terms excessive bail? 
Who are to be the judges? uo Beyond these 
forty-nine words, the proceedings of the 
First Congress record no discussion of the 
excessive bail clause. The same Congress 
enacted a statutory right to bail in non­
capital cases,m but again no debate is re­
corded in either chamber. 

The statutory right to bail and the consti­
tutional prohibition against excessiveness 
seem to represent the culmination of two 
distinct lines of evolution. The statutory 
right may be traced through the Northwest 
Ordinance of 1787 112 to the Massachusetts 
Body of Liberties of 1641; 113 the constitu­
tional prohibition is traceable through the 
Virginia Declaration of Rights of 1776 1li to 
the English Bill of Rights of 1689.us Why 
these two strands of history failed to con­
verge in the First Congress remains some­
thing of a mystery .U6 

Given the murkiness of the constitutional 
text and its origins, it is not surprising that 
several distinct interpretations of the pro­
vision should have evolved. One view has 
been that the prohibition against excessive 
bail implies an underlying right to be ad­
mitted to bail in all cases, or at least all non­
capital cases.ll7 The principal competing 
view has been that the prohibition simply 
limits judicial abuse of the power to set bail 
in those cases where Congress has author­
ized that it be set.118 Mr. Mitchell argues that 
" [ w) hile the first of these two interpretations 
would prohibit pretrial detention of crim­
inal defendants, the second would not." 119 

But there remains a third possibility, more 
plausible than either of these. Before that 
possibility can. be explored,120 it is necessary 
to look more closely at Mr. Mitchell's argu­
ment. 

Noting that persons charged with a wide 
variety of offenses were not entitled to re­
lease on bail under applicable state or fed­
eral laws when the eighth amendment was 
adopted, the Attorney General properly con­
cludes that the excessive baH clause cannot 
be read to imply an absolute right to pre­
trial release for all defendants.121 This con­
clusion implies only that some govern­
mental interests may justify the denial of 
pretrial liberty, and leaves open the question 
of which interests have this character. It is 
plainly a non sequitur to conclude, as does 
the Attorney General,122 that the exces­
sive bail clause leaves Congress entirely free 
to establish the circumstances under which 
pretrial release may be withheld. Under Mr. 

Mitchell's view, the excessive bail clause 
may be invoked by a defendant whose pre­
trial detention Congress has forbidden, and 
who claims that a judge is thwarting Con­
gress' will by detaining him, but not by 
one whose pretrial detention Congress has 
required, and who claims that Congress has 
no valid reason to deprive him of his liberty. 
It makes functional sense to give the clause 
this meaning, for the interests at stake, both 
the government's and the individual's, are 
identical whether a legislature or a court has 
made the basic decision resulting in the de­
fendant's pretrial imprisonment. Moreover, 
this reading would render the excessive bail 
olause superfluous, since the due process 
clause standing alone would forbid the ju­
dicial imprisonment of a man specifically 
entitled to release under the congressional 
"law of the land." Furthermore, although an 
unlimited legislative power to define the 
boundaries of the citizen's rights may be 
consistent enough with the English theory 
of civil 11berties,l23 in which Parliament is 
the ultimate authority, such power would be 
totally inconsistent with a Bill of Rights 
concerned almost exclusively with curtailing 
the powers of Congress. Final·ly, the other 
clauses of the eighth amendment, those pro­
hibiting cruel and unusual punishments and 
excessive fines, have traditionally been con­
strued as limltations on legislative abuse.:w 
In the absence of any historical or functional 
reason to construe it otherwise, the exces­
sive bail clause should be iillterpreted to 
limit the circumstances in which pretrial 
liberty may be denied, by whatever branch 
of government. 

Such an interpretation permits one to 
focus immediately upon what must, under 
any view of the clause, be the central in­
quiry: Precisely what limlts should the exces­
sive bail clause impose on governmental 
power to incarcerate a man between MTest 
and trial? To answer that question, the At­
torney General turns to English and colonial 
history, observes that persons charged With 
certain felonies were not admitted to release 
on bail at the end of the eighteenth cen­
tury,125 asserts without proof that the non­
bailable offenses were "those which posed a 
substantial danger of injury or death to 
others," L."6 and concludes that "anticipated 
danger to other persons or the commUnity 
was a substantial motivating factor in legis­
lative decisions to make bail unavailable to 
certain classes of dangerous offenders." 1.11 

Just as the Attorney General's parallel argu­
ment with respect to capital offenses proved 
to be lacking in historical support,128 the view 
here quoted finds support neither in the 
historical materials cited by the Attorney 
General nor in any others thus far ex­
amined. 

The most comprehensive compilation of 
the statutory and case law on the English 
b8iil system in the late eighteenth century 
nowhere suggests that fear of danger to 
the community before trial motivated the 
distinctions typically made between bailable 
and non-bailable offenses.129 On the contrary, 
the underlying assumpton seems to have 
been that certain classes of offenders, partic­
ularly those whose lives were at stake, ought 
to be detained simply to assure their pres­
ence at triauso Pretrial release was more 
readily denied durtng this periods in cases 
of particulairly heinous crimes,131 but the rea­
son, apart from the fact that such offenses 
carried heavier penalties and therefore in­
volved a greater temptation to flee, was the 
fear that persons guilty of especially atro­
cious offenses might well be killed before 
they could appear for trial.132 

Nor do the more ancient origins of the bill 
system support the hypothesis that pretrial 
detention was employed to protect the com-
munity from repeated crimes. The institution 
of requiring financial security of criminal de­
fendants awaiting trial derives in part from 
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a system of private contractual arrangements 
designed to assure that the victim's relatives 
would receive payment (wergeld) ,133 and in 
part from a network of collective agreements 
whereby members of a community undertook 
to arrest any of their number who broke the 
law (frankpledge) and to secure the presence 
of such violators at trial (bail surety) ,13~ No­
thing in this older history indicates a con­
cern to prevent lawbreakers from causing 
further harm, as distinct from the desire to 
asure that they be brought to justice. On the 
contrary, even offenders who could not be 
bailed by local authority could be, and often 
were, released by order of the King when it 
was thought that private sureties would be 
more likely than the frequently corrupt local 
sheriffs to produce the accused for trial.136 

The absence of any explicit reference to 
the fear of pretrial misconduct between the 
13th and 18th centuries can hardly reflect 
an oversight. A fourteenth century English 
statute,136 absorbed into the common law of 
the colonies and now reflected in many 
state statutes,137 authorized judges to require, 
of all persons whose past behavior gave 
just reason to fear future misconduct, a se­
cured pledge (peace bond) that they would 
behave lawfully. If the pledge was broken, the 
bond would be forfeited to the King, and if 
the required security was provided, the person 
could not be imprisoned. Given the availa­
bility of this explicit method of deterring 
misconduct, the conspicuous absence of any 
similar concern in the contemporaneous ma­
terials dealing with pretrial detention can 
only be taken to reflect an assumption that 
no special measures to prevent crime were 
thought warranted by the mere pendency 
of a criminal charge. 

The history of bail therefore suggests that, 
for a substantial period lasting at least until 
the adoption of the excessive bail clause, the 
only legitimate function of pretrial incar­
ceration was to provide assurance that the 
accused could be prosecuted and, if guilty, 
sentenced. But our incomplete knowledge of 
the social and legal history of bail, coupled 
with our ignorance of the expectations of 
those who wrote the eighth amendment, 
would make exceedingly hazardous any at­
tempt to deduce from history the appropriate 
scope of the right conferred by the excessive 
bail clause. 

An examination of the contemporary pur­
poses of the clause would prove more fruit­
ful. The Supreme Court has explored those 
purposes only one, in Stack v. Boyle.138 The 
twelve petitioners in that case had been 
charged with conspiring to violate the Smith 
Act. Bail had been fixed at $50,000 for each, 
and they were detained pending trial be­
cause they could not raise that amount. 
Holding that the bail fixed by the district 
court was excessive under the eighth amend­
ment,lag the Court began its analysis by not­
ing that the "traditional rights to freedom 
before conviction permits the unhampered 
preparation of a defense, and serves to pre­
vent the infliction of punishment prior to 
conviction." 14° The Court added that "[u]n­
less this right to bail before trial is preserved, 
the presumption of innocence, secured only 
after centuries of struggle, would lose its 
meaning." m Although the "right to release 
before trial is conditioned upon the accused's 
giving adequate assurance that he will stand 
trial and submit to sentence if found guilty," 
bail "set at a figure higher than an amount 
reasonably calculated to fulfill this purpose 
its 'excessive' under the Eighth Ainend­
ment." 142 Because there was not showing 
that amounts less than $50,000 could not 
have assured the presence of each accused at 
trial, the Court remanded the case for a new 
bail determination proceeding.u3 

Oddly enough, the Attorney General fails 
even to discuss the holding of Stack v. Boyle 
in his review of the excessive bail clause.u~ 

Footnotes at end of article. 

Instead he dwells at length on a dictum in 
Carlson v. Landon 14ll to the effect that the 
"Eighth Amendment has not prevented Con­
gress from defining the classes of cases in 
which bail should be allowed,'' since the 
English Bill of Rights Act, from which the 
eighth amendment provision was adopted, 
was never thought to provide a right to bail 
in all cases, but merely to provide "that bail 
shall not be excessive in those cases where 
it is proper to grant bail." 146 The word 
"proper'' is sufficiently ambiguous to beg 
the question involved here, and the bare 
majority in Carlson, in upholding the denial 
of bail to prevent sabotage by allen Commu­
nists pending deportation, indicated that it 
did not even regard the eighth amendment as 
clearly applicable to civil proceedings of the 
sort there involved.m Given the majority's 
emphasis, however misguided, on Congress' 
special power over resident aliens in cases 
touching the national security,HB the opin­
ion's brief remarks cannot be said to deter­
mine the reach of the excessive bail clause 
in criminal cases. Moreover, as Professor 
Caleb Foote has shown, the majority clearly 
misunderstood the historical material to 
which it referred.149 In any event, a decision 
denying the claims of Communists during 
the heyday of the McCarthy era is unlikely 
to give rise to enduring constitutional doc­
trine. 

In sharp contrast to his extended discus­
sion of Carlson, the Attorney General refers 
to Stack only in connection with his mention 
of the presumption of innocence, dismissing 
the Court's reliance on that presumption in 
Stack as "dictum." 150 In Mr. Mitchell's view, 
that presumption simply has no application 
to pretrial proceedings; if it did, he reasons, 
the practices of arrest, presentment and pre­
trial detention for those found likely to flee, 
intimidate witnesses or jurors, or otherwise 
interfere with the trial, would be imper­
missible. 151 This argument completely ignores 
the basic rationale underlying the decision 
in Stack. To secure the public interest in pre­
venting certain forms of conduct, we have 
established a system of sanctions calculated 
to deter outlawed ·behavior. That system can­
not function at all if the threatened sanctions 
are not effectively imposed, and various re­
straints on liberty, from arrest to detention, 
may at times be needed to provide assurance 
that a reliable trial can be held. Moreover, 
society may justly demand this assurance 
even if the defendant is innocent. Apart from 
the restraints needed to provide this basic 
assurance, however, a person awaiting trial 
has as great a right to liberty as any other 
citizen. 152 

Viewed in this perspective, the presump­
tion of innocence of which the Supreme 
Court spoke in Stack v. Boyle represents far 
more than a rule of evidence. It represents 
a commitment to the proposition that a man 
who stands accused of crime is no less en­
titled than his accuser to freedom and re­
spect as an innocent member of the com­
munity. Only those deprivations necessary to 
assure the progress of the proceedings pend­
ing against him--deprivation~ which do not 
rest on any assumption of guilt--may be 
squared with this basic postulate of dignity 
and equality.163 If a defendant 1£ tc be sub­
jected to preventive restraints beyond those 
necessitated by the pendency of criminal 
proceedings, they must be restraints to which 
all citizens are subject. The defendant's spe­
cial status as an accused must not be allowed 
to trigger imprisonment that is not needed 
to effectuate the government's interest in 
prosecuting him to determine his guilt or 
innocence.lM 

To this extent, the excessive bail clause 
imposes more severe restraints on pretrial 
imprisonment than those imposed by the 
due process clause alone. Although due proc­
ess might well permit preventive detention 
to restrain dangerously 111 individuals,156 or 
to restrain persons from committing specific 

crimes in circumstances of reiterated threats 
or attemp:ts,1se the prohibition against ex­
cessive bail should prevent the state from 
similarly restraining individuals simply be­
cause they are awaiting trial on criminal 
charges. 

Indeed, it is difficult to imagine any gov­
ernmental interest unrelated to the integrity 
of pending proceedings that might justify 
singling out for special disabilities those per­
sons charged with crime. It may be asserted 
that this group is more likely, as a class, to 
pose a threat of future criminal behavior. 
Certainly, however, there are persons not 
charged with any crime who give every indi­
cation of being at least as dangerous as 
anyone awaiting trial on a pending charge. 
If two men appear equally likely to commit 
a violent crime, it is arbitrary to imprison 
the man who is about to be tried for a past 
offense while imposing no restraint on the 
man who is not facing trial. Nor is it easy 
to explain why a man subjected to preven­
tive confinement before trial should sud­
denly become immune to such detention 
upon acquittal. When a preventively de­
t.a.ined defendant has been acquitted, either 
because critical evidence against him was 
ruled inadmissible, or because the jury 
failed to agree or found a reasonable doubt 
as to his guilt, the grounds on which he 
was imprisoned before trial ordinarily re­
main unchanged. There may still be a "sub­
stantial probability" that he committed the 
offense charged, and whatever reasons pre­
viously existed for thinking him likely to 
commit a further crime are as valid after 
trial as before. Yet such a defendant will 
be released under the Administration's pro­
posal, as of course he must be,l67 because 
criminal charges are no longer pending 
against him. A system so organ!zed simply 
makes no sense. The only bases for deten­
tion that can rationally be said to arise with 
a criminal charge and vanish with an ac­
quittal are those directly related to the de­
mands of judicial administration-a risk of 
flight, witness or jury intimidation, evi­
dence destruction, or other interference with 
trial.16s 

There may be other valid reasons for pre­
ventive detention, such as convincing evi­
dence that an individual is uncontrollably 
dangerous, or repeated attempts or threats 
to perform specific criminal acts. But the 
uncontrollably dangerous are by hypothesis 
undeterrable and should not be tried as 
criminals, whereas those who threaten spe­
cific crimes, either verbally or by repeated ef­
forts, present a separate problem unrelated 
to the pendency of a criminal charge and not 
requiring the creation of sweeping govern­
mental authority to detain for generalized 
dangerousness. Persons awaiting trial should 
not be immune to whatever lawful proce­
dures may be devised to deal with individ­
uals who clearly threaten specific crimes;l611 
but to carve out a special iorm of imprison­
ment applicable only to the criminally ac­
cused and yet not demanded by the needs 
of holding a trial is to give the state a wholly 
unwarranted power over those it chooses 
to charge with crime, a power that the 
eighth amendment should be held to for­
bid. 

CONCLUSION 

The proposed bill violations the basic prin­
ciple that an accusation of crime should not 
subject any man to imprisonment unless 
the government's need to prosecute him 
compels incarceration. The bill creates a 
regime in which no man can be assured that 
his conduct, however lawful, will protect 
him from the stigma of imprisonment as a 
proba.ble criminal. Perplexed by the accusa­
tions this bill authorizes, a suspect can never 
fully prove them false. And whenever the 
sequel to a successful plea is a further 
crime, the pressure to expand the system 
mounts. At every stage of its growth, its 
calculated sacrifice of innocent defendants 
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would be intolerable even if it could promise 
a significant reduction in crime. The great 
irony is that Attorney General Mitchell, "the 
enlightened compromiser in a pluralistic 
society,'' 100 has offered us not even that. He 
has offered us instead a pound of detention 
for an ounce of cure. 
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M. Wald). Openness and candor may be de­
sirable, but they wlll not turn judges into 
prophets. 
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(Douglas Circuit Justice, 1962) (dictum). 
The Seventh Circuit Court of Appeals later 
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rehabilitative, deterrent--and preventive. 
One of the reasons society imprisons those 
convicted of crimes is to keep them from 
inflicting future harm, but that does not 
make imprisonment any the less punish­
ment." 
United States v. Brown, 381 U.S. 437, 458 
(1965). See also Hart, The Aims of the Crim­
inal Law, 23 LAW & CONTEMP. PROB. 401 
(1958). 

31 A preventive purpose is evidenrt; in the 
substantive definitions of many offenses "so 
defined that their commission does not rest 
on prO()([ of the occurrence of the evil that is 
the object of the law to prevent." MODEL 
PENAL CoDE art. V, Commen-t 24 (Tent. Draft 
No. 10, 1960). A similar purpose is at work in 
criminal legisla.tion penalizing recidivists 
more heavily than first offenders. See Note, 
Court Treatment of General Recidivist Stat­
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certainty), one must be wary of applying in 
the present context Professor Fried's rejec­
tion of the argument "that in showing some 
preference in the case of the person in im­
mediate peril, we demonstrate the value we 
place on human life." Id. at 1425. See Cala­
bresi, Reflections on Medical Experimenta­
tion in Humans, DAEDALUS 387 (Spring 1969); 
Schelling, The Life You Save May Be Your 
Own, in PROBLEMS IN PuBLIC EXPENDITURE 
ANALYSIS 127-62 (S.B. Chase ed. 1968). 

Professor Fried's view is that one cannot 
justify as symbolizing the concern for hu­
man life a strategy that does less than it 
might to maximize lives saved or spends more 
on human life than it is in fact worth in rela­
tion to other values. Fried, supra, at 1425. 
But at least in the context of a criminal trial, 
one can justify some such strategy. If a refus­
al to convict in the face of visible uncertainty 
subjects a few more innocent individuals to 
injury in the long run than would a more 
tough-minded attitude toward criminal 
trials, the great virtue of such a refusal is 
that it reinforces society's ability to resist 
the temptation to treat innocent individuals 
as ultimately expendible when the "total 
good" can be enhanced by their sacrifice­
the sort of treatment that transgresses first 
principles of mutual respect and common 
humanity. And if a refusal to run a calcu­
lated risk of punishing an individual whose 
guilt seems in doubt costs society more t han 
the liberty of innocent men is in fact "wor~h" 
in some objective sense, one cannot ignore 
the problem of the typical, imperceptive ob­
server who will regard a visible decision to 
condemn in the face of such doubt as a lesson 
that the sacrifice of an innocent man is not 
so serious a matter, however clearly he may 
be told that a strategy of minimizlng total 
injuries to the innocent is in fact being 
pursued. 

oo The misleading tendency to regard the 
concept of "guilt beyond a reasonable 
doubt" as an inarticulate effort to express 
an essentially mathematical measure of how 
many innocent men we are willing to con­
vict, see, eg., Finkelstein & Fairley, A 
Bayesian Approach to Identification Evi­
dence, 83 HARV. L. REV. 489, 504 (1970); see 
also Ashford & Risinger, Presumptions, As­
sumptions, and Due Process in Criminal 
Cases: A Theoretical Overview, 79 YALE L.J. 
165, 183 (1969), finds its most recent and 
sophisticated expression in several attempts 
to apply to the factfinding process the meth­
ods of an emerging field known as statisti­
cal decision theory. The most readable ac­
count of the basic theory is H. RAIFFA, DE­
cisioN ANALYSIS (1968). 

Using decision theory, a number of legal 
scholars have tried to formulate a more 
rationale model of the criminal trial than 
the less formalized, more intuitive materiall!l 
familiar to lawyers seem to have provided. 
They propose that a criminal trial can use­
fully be viewed as analagous to any process 
in which one must chose between two or 
more courses of action on the basis of a 
bodv of data which reduces, but does not 
wholly eliminate, the decision-maker's un­
certainty about the "true state of the 
world," and about the consequences in that 
world of any chosen strategy of conduct. 
See, e.g., Cullison, Probability Analysis of 
Judicial Factftnding: A Preliminary Outline 
of the Subjective Approach, 1969 ToLEDo L. 
REV. 538, 563-68; Kaplan, Decision Theory 
and the Factfinding Process, 20 STAN. L. REV. 
1065, 1066--88 (1968). 

Building on this model, these scholars 
suggest that the rational trier would vote 



July 17, 1970 CONGRESSIONAL RECORD- SENATE 24881 
to convict (or detain) rather than acquit 
(or release) whenever the "~xpected util­
ity" of the former action would exceed the 
"expected utility" of the latter, much as a 
rational gambler would prefer the bet that 
would maximize his expected gains, taking 
into account his present position, his needs 
and his attitudes toward risk. Thus the 
trier would first decide how much he would 
like or dislike each of the four possible out­
comes of the proceeding (convicting or ac­
quitting a guilty man, convicting or acquit­
ting an innocent man) . After assigning 
quantitative "utilities" to each of these 
four outcomes, the trier would arrive at a 
measure of the regret he would feel at con­
victing an innocent man (the difference be­
tween the utility of acquitting him and the 
utility of convicting him) and the r~gret 
he would feel at acquitting a guilty man 
(the diiference between the utility of con­
victing him and the utllity of acquitting 
him). According to the proposed model, the 
trier would then convict if and only if he 
regarded the probabillty of the defendant's 
guilt (P) as sufficiently high that this prob­
ability, when multiplled by the trier re­
gret at erroneous acquittal, would yield a 
product exceeding the corresponding prob­
abillty of innocence (1-P) multiplied by the 
trier's regret at erroneous conviction. 

If the utillty of convicting a guilty man 
is designated U(C,G); the utmty of con­
victing an innocent man, U(C,I); the ut111ty 
of acquitting a guilty man, U(A,G); and 
the utillty of acquitting an innocent man, 
U(A,I), then the decision-maker in this 
model would prefer conviction to acquittal 
if and only if P(U(C,G)-U(A,G)) exceeds 
(1-P) (U(A,I)-U(C,I)), Which is the Cli.Se 
If and only If P exceeds the quotient. 

1 
U(C,G)-U(A,G) 

1+U(A,I)-U(C,I). 

The most glaring of the many difficulties 
with this model is its assumption that the 
decision-maker should have some fixed at­
titude toward an event like "convicting an 
innocent man" or "acquitting a guilty 
man," events that cannot be evaluated apart 
from the process that produces them. Fur­
thermore, the model can be shown to posit 
the wrong decision-maker, to confuse ends 
with means, and to ignore a variety of cru­
cial values. These and related problems will 
be explored in a more extensive essay by 
the author on the potentialities and dangers 
of mathematical methods and models in the 
trial process. 

87 See generally G. WILLIAMS, THE PROOF OF 
GUILT 154 (2d ed. 1958); Fridman, Standards 
Of Proof, 33 CAN. B. REV. 665, 670-72 (1955); 
McBaine, Burden of Proof: Degrees of Belief, 
32 CALIF. L. REV. 242, 257-58, 26~8 (1944). 

68 In re Winship, 397 U.S. 358 (1970). 
69 I d. at 364. 
70 Id. at 363--84. 
71 Id. at 364. 
12 Id. at 368, quoting Dorsen & Rezneck, In 

re Gault and the Future of the Criminal Law, 
1 FAMILY L .Q. No.4, at 26-27 (1967). 

73 Id. rut 366, quoting Dorsen & Rezneck, 
supra note 72, at 26. Although Mr. Justice 
Harlan's concurring opinion did stress the 
impossibility of ever acquiring "unassallably 
accurate knowledge of what [in fact] hap­
pened," id. at 370, and did emphasize the 
statistical importance of the reasonable 
doubt standard in influencing "the compara­
tive frequency of [the] two types of erroneous 
outcomes," id. at 371 there was no suggestion 
in that opinion, and certainly none in Mr. 
Justice Brennan's opinion for the Court, that 
due process would be satisfied by a standard 
that directed the trier to convict whenever 
the evidence was such that su1ficiently few 
innocent men would be erroneously con­
demned if guilty verdicts were returned each 
time the evidence seemed as strong. 

CXVI--1568-Part 18 

1' See Wilson v. United States, 232 U.S. 563, 
569-70 (1914). 

75 Dworkin, Morality and the Law, N.Y. REV. 
OF BooKS, May 22, 1969, at 29, 33. 

16Id. 
11 E.g., D.C. CODE ANN. § 22-2902 (1967); cf. 

OHIO REV. CODE ANN. § 2901.24 (Page Supp. 
1969) (assault with intent to commit rob­
bery). 

78 E.g., ARK. STAT. ANN. § 41-1006 (1964) 
(possession or manufacture); cf. N.Y. PENAL 
LAw § 265.05 (McKinney 1967) (possession of 
machine gun or like weapons a felony). 

711 E.g., D.C. CODE ANN. § 22-104 (1967); 
MASS. GEN. LAWS ANN. oh. 279, § 25 (1968) 

so Dworkin, supra note 75, at 33. 
81 H.R. 16196, 91st Cong., 2d Sess. § 23-1322 

(b) (1970). 
82 See, e.g., Williams v. Nevt York, 337 U.S. 

241, 247-48 (1949). 
sa Dworkin, supra note 75, at 33. 
& H .R. 16196, 91st Cong., 2d Sess. § 23-1322 

(d) (2) (1970). 
85 Id. § 23-1322(b) (2) (C). 
86Id. §§ 23-1322(a) (1), 23-1331(3). 
87 Id. § 23-1322(a). 
se Any detained person is entitled to be 

processed under the bail provisions of the 
new act, id. § 23-1321, "upon the expiration 
of sixty calendar days, unless the trial . . . 
has been delayed at the request of the per­
son." Id. § 23-1322(d) (2) (A) (emphasis 
added). 

so Nothing in H.R. 16196 would limit the 
number of times a defendant could be de­
tained, apart from the requirement that each 
charge reflect "a substantial probability that 
the person committed the offense for which 
he is present before the judicial officer." Id. 
§23-1322(b) (2) (C). 

oo I d.§§ 23-1322(a) (2) (i), -1331 (4). 
Ill. F. KAFKA, THE TRIAL 161 (W. Muir & E. 

Muir transl. 1957) . 
92 Id. 
ro Mitchell, supra note 2, at 1238. 
"' Such evidence was present in the case of 

a Texas defendant who, while under indict­
ment on at least eight offenses and out on 
bail, had not only threatened to kill anum­
ber of people but had shown his sincerity by 
shooting one in the eye and another in the 
back. Jailed because he was unable to raise 
a $35,000 peace bond, see text at notes 136-
37 infra, he challenged the bond as exces­
sive. Rejecting h is claim, the appellate court 
recounted the story told by one lady to the 
trial judge. The lady had described the ac­
cused's threat to kill her and his behavior in 
firing upon several people in her home. Her 
equanimity was truly remarkable: "I didn't 
take it he meant he was going to kill me," 
she explained, "until he threw the bomb in 
my window." Ex parte Whatley, 136 Tex. 
Crim. 144, 146, 124 S.W.2d 357, 358 (1939 ) . 

M See H . PACKER, THE LIMITS oF THE CRIM­
INAL SANCTION 73-102 (1968). See also H.L.A. 
HART, PUNISHMENT AND RESPONSmiLITY: 
ESSAYS IN THE PHILOSOPHY OF LAW 23, 47, 
181-83 (1968). 

00 370 u.s. 660 (1962). 
97 Id. at 666-67. 
118 L. FuLLER, THE MORALITY OF LAW 105 

(1964). The Supreme Court's recent refusal 
to extend Robinson to the case of a chronic 
alcoholic convicted of public intoxication 
rested on an explicit recognition that Rob­
inson implies not a broad immuni ty to pun­
ishment for disease-based behavior but sim­
ply a limitation of criminal penalties to 
overt conduct which society has an interest 
in preventing and which a specific law has 
prohibited. See Powell v. Texas, 392 U.S. 514, 
533 (1968) (Marshall, J); icl. at 542-44 
(Black, J., concurring). See generally Finga­
rette, The Period of Powell: In Search of a 
Factual Foundation for the "Di sease Concept 
of Alcoholism," 83 HARV. L. REv. 793 (1970). 

1111 306 u.s. 451 (1939). 
1 00 I d. at 452. 
101 I d. at 453. 
102 id. at 458; cf. Stoutenburgh v. Frazier, 

16 App. D.C. 229 (D.C. Cir. 1900) (invalidat­
ing a law m aking it a crime to oo a "suspi­
cious person"). See also Ricks v. Dlstriot of 
Columbia, 414 F . 2d 1097 (D.C. Cir. 1968) (in­
validating a vagrancy statute as impermis­
sibly vague). 

103 See note 29 supra. 
1~ See text at note 94 supra. 
105 Of. United States v. Melville, 306 F. Supp. 

124 (S.D.N.Y. 1969). The routine denial of 
bail in capital cases, for example, has re­
flected a willingness to infer risk of flight 
from the possibility of a death sentence with­
out any further evidence about the defend­
ant's background or previous conduct. See 
text at notes 16-24 supra. 

106 United States v. Brown, 381 U.S. 437, 454 
(1965). 

107 "Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and un­
usual punishments inftlcted." U.S. CoNST. 
amend. VIII. 

108 This int erest is recognized as so compel­
ling t hat bail probably cannot be deemed ex­
cessive simply because it exceeds the financial 
ability of the accused, so long as no lesser 
amount could reasonably assure his presence 
at trial. See Stack v. Boyle, 342 U.S. 1, 10 
(1951) (Jackon, J., concurring); White v. 
Untted States, 330 F.2d 811, 814 (8th Cir.), 
cert. denied, 379 U.S. 855 (1964); United 
States v. Hinton, 238 F. Supp. 230 (D.D.C. 
1965). 
- 100 See text at notes 15-24 supra. 

uo 1 ANNALS OF CONG. 754 (1789) (remarks 
of Representative Livermore). 

111 Judiciary Act of 1789, ch. 20, § 33(b), 1 
St at. 91: "[U]pon all arrests in criminal 
cases, bail shall be admitted, except where 
the punishment may be death .... " The rule 
has long been embodied in FED. R. CRIM. P. 
46(a) (1): "A person arrested for an offense 
not punishable by death shall be admitted to 
bail." 

112 An Ordinance for the Government of the 
Territory of the United States North-West of 
the River Ohio, enacted July 13, 1787, pro­
vided in article II that "all persons shall be 
b ailable, unless for capital offenses, where 
the proof shall be evident, or the presump­
tion great; all fines shall oo moderate; and 
no cruel or unusual punishments shall be in­
flicted." 

us "18. No mans person shall be restrained 
or imprisoned by any Authority whatsoever, 
before the law hath sentenced him thereto if 
he can put in sufficient securitie, bayle 'or 
mainprise, for his appearance, and good be­
haviour in the meane time, unlesse It be in 
Crimes Capital, and Contempts in open 
Court, and in such cases where some expresse 
act of Court doth allow it." COLONIAL LAws 
OF MAss. 37 (Whitmore ed. 1889). 

m The Virginia Declaration of Rights, in 
clause 9, adopted verbatim the standard of 
the English B111 of Rights. See note 115 infra. 

115 1 W. & M., c. 36, § 10, at 69 ("Excessive 
bail ought not to be required, nor excessive 
fines imposed, nor cruel and unusual punish­
ments inftlcted"). 

116 For a persuasive suggestion that the dif­
ference in phraseology between the excessive 
bail clause of the eighth amendment and the 
right to bail embodied in federal statute was 
entirely accidental, see Foote, The Coming 
Constitutional Crisis in Bail: I, 113 U. PA. 
L. REV. 959, 971-79, 982-89 (1965). 

:u7 See, e.g., Trimble v. Stone, 187 F. Supp. 
483, 484 (D.D.C. 1960). See also United States 
v. Motlow, 10 F.2d 657, 659 (7th Cir. 1926) 
(dictum); Dye v. Cox, 125 F. Supp. 714, 715 
(E.D. Va. 1954) ; United States v. Fah Chung, 
132 F. 109, 110 (S.D. Ga. 1904) (dictum); 
Foote, supra note 116, at 965-89. 

118 See, e.g., Carlson v. Landon, 342 U.S. 
524, 545-46 (1952) (dictum); Mastrian v. 
Hedman, 326 F.2d 708, 710-11, (8th Cir.) 
(dictum) , cert, denied, 376 U.S. 965 ( 1964) ; 
People ex rel. Shapiro v. Keeper of City 
Prison, 290 N.Y. 393, 397-98, 49 N.E.2d 498, 



24882 CONGRESSIONAL RECORD-SENATE July 17, 1970 
500 (1943); Vanderford v. Brand, 126 Ga. 67, 
69, 54 S.E. 822, 823 (1906 ) (dictum). 

m Mitchell, supra note 2, at 1224. 
120 See text at notes 138-56 infra. 
121 Mitchell, supra note 2, at 1230. 
122 Id. at 1224, 1230. 
123 See Foote, supra note 116, at 969. 
m id. & n.46 
120 Mitchell, supra not e 2, at 1225--30. 
126 Id. at 1225. 
127 Id. 
12s See text at notes 14-24 supra. 
m A. HIGHMORE, A DIGEST OF THE DOCTIUNE 

OF BAIL; IN CIVIL AND CRIMINAL CASES ( 1783). 
130 See id. at 153, 156, 170, 199. 
131 Id. at 191. 
1.32 Id. 
133 E. DE HAA:, ANTIQUITIES OF BAIL 11-12 

(1940). 
1M Id. at 12-27, 3Q-50. 
1su Id. at 51-57. 
188 The Statute of Westminster, 1361, 34 

Edw. 3, c. 1, § 6, at 135 (1360), empowered 
the just ices "to take of all them that be not 
of goOd fame, where they shall be found, 
sufficient surety and mainprise for their good 
behavior towards the King and his people ... 
to the intent that the people be not by such 
rioters troubled nor endamaged, not the 
peace blemished." See 4 W. BLACKSTONE, 
COMMENTARIES *252. 

137 See Note, "Preventive Justice"-Bonds to 
Keep the Peace and For Good Behavior, 88 
U. PA. L. REV. 331 (1940); Note, Peace and 
Behavior Bonds-Summary Punishment for 
Un committed Offenses, 52 VA. L REv. 914 
(1966). See also 18 U.S.C. § 3043 (1964), as­
similating the peace bond provisions of the 
several states into federal law. The only re­
ported cases invoking § 3043 or its prede­
cessor, the Judiciary Act of 1789, ch. 20, § 33, 
1 Stat. 73, are United States v. Greiner, 26 
F. Cas. 36 (No. 15,262) (E.D. Pa. 1861), and 
In re Mineau, 45 F . 188 (D. Vt. 1891). 

188 342 u.s. 1 (1951). 
189 Id. at 5-7. 
uo Id. at 4. 
Wid. 
ua I d. at 4-5. See also United States v. 

Foster, 79 F. Supp. 422, 423 (S.D.N.Y. 1948). 
ua 342 U.S. at 5-7. 
1" Mitchell, supra note 2, at 1224-31. 
U5 342 u.s. 524 (1952). 
148 Id. Sit 545. 
m See id. at 537, 544-45 & n.41. 
148 Id. at 534-37, 541, 544. 
uo See Foote, supr a note 116, at 979 & nn. 

104--{)5. 
150 Mitchell, supra not e 2, at 1231. 
151 I d. !lit 1231-33. 
152 It is possible to argue, although the At ­

torney General does not, that pretrial de­
tention to prevent future crimes furthers 
several of the functions of the pending prose­
cution-incapacitation, rehabilitation, even 
retribution and general deterrence-and 
thereby helps to effectuate the purposes of 
the conviction the government is seeking. 
But if the presumption of innocence of which 
the Court spoke in Stack is to mean any­
thing, it must point to a fundamental dis­
tinction between restraints without which 
there could be no meaningful prosecution at 
all-restraints to which even the innocent 
may justly be subjected-and restraints that 
merely further the aims of convicting per­
sons found to be guilty. It should not be sur­
prising, therefore, that those courts that have 
been confronted with it have rejected any 
suggestion that, even pending appeal, bail 
may be denied for the purpose of inflicting 
a punitive sanction or deterring similar mis­
conduct, both of which are broadly ancillary 
to the aims of the pending prosecution. See, 
e.g., Reynolds v. United States. 80 S. Ct. 30 
(Douglas, Circuit Justice, 1959); Davis v. 
United States, 345 F.2d 441, 444 (D.C. Cir. 
1965) (Bazelon, C.J., concurring), cert, 
denied, 385 U.S. 868 (1966). 

11i3 A similar value helps to explain the 
fourth amendment requirement that a search 

of a person or his premises instituted in 
connection with a lawfUl stop, arrest or other 
seizure must not go beyond the intrusion 
necessary to effectuate the purposes of the 
seizure that justified its initiation. See 
Chimel v. California, 395 U .S 752, 762-68 
(1969); Terry v. Ohio, 392 U.S. 1, 2o-21, 23, 
25, 26, 29 (1968); Sibron v. New York, 392 
u.s. 40, 65--66 (1968). 

154 Compare the Supreme Court's unani­
mous conclusion that a man's status as a 
convicted state prisoner cannot constitu­
tionally trigger civil commitment for dan­
gerousness without the safeguards provided 
by statute for all other persons civilly com­
mitted in the same state. Baxstrom v. Herold, 
383 U.S. 107 (1966) (denial of equal protec­
tion). 

150 See notes 25-31 supra and accompany­
ing text. 

158 See text at note 94 supra. 
157 There is no federal st atutory power to 

commit as pot entially dangerous a sane de­
fendant acquitted of the charge against him. 
See In re Williams, 157 F. Supp. 871, 876 
(D.D.C.), aff'd per curiam, 252 F.2d 629 (D.C. 
Cir. 1958). Alt hough one court has held that 
it would be unconstitutional to require a 
peace bond of an acquitted defendant, Com­
monwealth v. Franklin, 172 Pa. Super. 152, 
182, 92 A.2d 272, 287 (1952), there is no ob­
vious reason why a device for preventing in­
dividuals from carrying out specific criminal 
threats could not constitutionally be applied 
to an acquitted defendant if it were deemed 
constitu t ional in other contexts. 

158 Th fllt all t hese risks m ay justify deten­
tion notwithst anding the eighth amendment 
is not open to serious doubt. See, e.g., Fer­
nandez v. United States, 81 S. Ct. 642, 644-45 
(Harlan, Circuit Justice, 1961); United 
States v. Bentvena, 288 F.2d 44.2, 444 (2d 
Cir. 1961); United States v. Rice, 192 F. 720 
(S.D.N.Y. 1911). 

159 When Mr. Justice Jackson, sitting as 
Circuit Justice, refused to imprison de­
fendant s "to protect society from predicted 
but unconsummated offenses" pending ap­
peal of their conspiracy convictions under 
the Smith Act, he took care to note that 
such devices as peace bonds, see text at notes 
136- 37 supra, remain available as "ways of 
dealing with certain thr.ea,ts to commit 
crime." Williamson v. United States, 184 F.2d 
280, 282 & n.7 (2d Cir. 1950). 

160 Mitchell, Wiretapping and Pretrial De­
t~ntion---;Balancing the Rights of the Indi ­
vtdual unth the Rights of Society, 53 J. AM. 
Jun. Soc'y 188 (1969). 

Mr. ER~. Mr. President, let me read, 
for emphasiS, the conclusion of the 
article: 

The proposed bill violates the basic prin­
ciple that an accusation of crime should not 
subject any man to imprisonment unless the 
government's need to prosecute him com­
pels incarceration. The bill creates a regime 
in which no man can be assured that his 
conduct, however lawful, will protect him 
from the stigma of imprisonment as a prob­
able criminal. Perplexed by the accusations 
this bill authorizes, a suspect can never fully 
prove them false. And whenever the sequel 
to a successful plea is a further crime, the 
pressure to expand the system mounts. At 
every stage of its growth, its calculated sacri­
fice of innocent defendants would be intoler­
able even if it could promise a significant 
reduction in crime. The great irony is that 
Attorney General Mitchell, "the enlightened 
compromiser in a pluralistic society," has 
offered us not even that. He has offered us 
instead a pound of detention-for an ounce 
of cure. 

Let us see what preventive detention 
does to a man. In the first place, it takes 
a man and puts him in jail for a crime 
he has not committed and which he may 
never commit, because the provisions for 

preventive detention do not detain the 
man for the crime he has committed or 
for a crime of which he has been con­
victed. It puts him in jail for fear he may 
commit another crime if he is permitted 
to be free. 

Incidentally, one of the most illumi­
nating interpretations of this act was 
made by my good friend, Don Santarelli. 
I do not know whether to accuse Don of 
being the putative father of this provi­
sion or the midwife. But he was present 
at its conception and he was present at 
its delivery. 

I asked him when he appeared before 
the Subcommittee on Constitutional 
Rights if it had to be prophesied that a 
man would commit another violent crime 
as defined in the preventive detention 
proposal or another dangerous crime as 
defined in the preventive detention pro­
posal. 

He answered that question with an 
emphatic "No." He said that if the judge 
that passed on the question considered 
he might do anything, whether it was 
a crime or not, that might injure some 
person, the judge had a right to preven­
tively detain him, that the judge did not 
have to fear that he would commit an­
other dangerous crime or another vio­
lent crime as defined in the preventive 
detention proposal. 

All he had to find was that in the 
judge's opinion he would do something in 
t h e future if he was released prior to his 
trial that would be dangerous to an 
individual or a community. 

If I recall his testimony correctly, he 
sta ted in substance that the judge could 
detain him if he was afraid that he might 
go out and drive an automobile while 
drunk, because that would be a dangerous 
thing to do. 

He said the law did not undertake to 
describe the danger that the man might 
be prone to commit or cause, that any­
thing the judge out of his own head or 
imagination thought might be a danger 
to a n y individual or the community could 
be used as the basis for the judge to pre­
ventively detain him. 

During the hearings of the Subcom­
mittee on Constitutional Rights, we had 
a most illuminating witness who testi­
fied as to the danger of authorizing pre­
ventive detention because of the impossi­
bility of predicting with any accuracy 
what would happen. I refer to the testi­
mony of Prof. Alan M. Dershowitz, 
p r ofessor of law at Harvard University. 
That testimony appears at pages 172 
through 185 of the 1969 hearings before 
the Subcommittee on Constitutional 
Rights of the Committee on the Judiciary 
when considering amendments to the 
Bail Reform Act of 1966. 

This article is very illuminating and 
should be read by every Member of the 
Senate, for it points out the fact that the 
science of prediction has not reached the 
point where any judge or any other per­
son can predict accurately the subsequent 
behavior of any human being. 

For that reason, I ask unanimous con­
sent that the entire article be printed in 
the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
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Senator ERVIN. Professor Dershowitz, we 

are delighted to have you with us and we 
appreciate very much your willingness to ap­
pear and give us the benefit of your observa­
tions on what I consider some very serious 
questions dealing with the rights of persons 
charged with crimes and also with the in­
terests of society. At this point in the record 
I shall insert a short biographical statement 
on Professor Dershowitz. 

Name: Mr. Allen M. Dershowitz. 
Assistant Professor, Harvard University Law 

School; AB, 1959 Brooklyn Universf..ty; LLB, 
Yale University 1962; Editor and Chief, Yale 
Law Journal; Law Clerk, Justice Goldberg 
and Judge David Bazelon. 

Teaches: Criminal Law, Psychopathic 
Theory and the Law, Legal Status of the 
Mentally lll, and Family Law. 
STATEMENT OF ALAN M. DERSHOWITZ, PROFESSOR 
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Mr. DERSHOWITZ. Thank you very much, 
Senator, for the opportunity to appear before 
this committee on this very important sub­
ject. 

The general issues raised by problems of 
preventive detention are of course not new 
ones. Many years ago they were captured 
most perceptively in a dialog between Lewis 
Carroll's Alice in Wonderland and the Queen. 
The Queen said: 

"Here is the King's messenger. He is in 
prison now being punished and the trial does 
not even begin until next Wednesday, and 
of course the crime comes last of all." 

"But suppose he never commits the crime," 
asked Alice. 

"That would be all the better, wouldn't it?" 
the Queen responded. 

Alice felt there was no denying that. "Of 
course it would be all the better," she said, 
"but it wouldn't be all the better his being 
punished." 

"You are wrong," said the Queen. "Were 
you ever punished?" 

"Only for faults," said Alice. 
"And you were all the better for it I know," 

the Queen said triumphantly. 
"Yes, but I had done the thing I was 

punished for," said Alice. "That makes all the 
difference." 

"But if you hadn't done them," the Queen 
said, "that would have been better still, 
better better and better." 

Her voice went higher with each better 
until it got to quite a squeak. 

Alice thought "There is a mistake some­
where." 

But is there a mistake? That is the ques­
tion that I would like to explore this morn­
ing. 

Preventive detention, broadly defined, is 
not a novel problem. In fact it is widespread 
throughout this country and throughout the 
world. Though, as Mr. Speiser mentioned, 
Justice Jackson said that preventive deten­
tion was foreign to our system, and that he 
was loMih to resort to it, perhaps a justice 
of the Burma Supreme Court came closer to 
the truth than Justice Jackson when he ob­
served some years ago that "preventive jus­
tice which consists of restraining a man from 
committing a crime which he may commit 
but has not yet committed is common to all 
systems of jurisprudence." 

My research suggests that no society has 
ever relied exclusively on the threat of pun­
ishment to deter all crime. Pred-Icted crim­
ina.Is have been confined in this country 
and throughout the world by a variety of 
devices including commitment of the dan­
gerously mentally 111, a subject which this 
committee paid attention to some years ago, 
material witness stwtutes, sex psychopath 
laws, juvenile laws, preventive arrests, and 
of course denial of pretrial release, the sub­
Ject of today's hearings. Each of these de­
vices rests upon the felt need to deta.ln per• 
sons whom we feel sure would otherwise 

commit serious crime and on the assump­
tion that there are experts capable of mak­
ing accurate predictions of such crimes. 

The need is understandable. The assump­
tion is far more questionable. 

Predictions of human conduct are gen­
erally difficult to make, and this should not 
be surprising, for man is complex, and the 
world he inhabits is full of unexpected oc­
currences. Predictions of rare human events 
are even more difficult. And predictions that 
a rare human event will occur within a short 
span of time are the most difficult of all. 
Acts of violence committed by persons re­
leased pending trial are rare events, and the 
relevant time span is realtively short. Ac­
cordingly, the kind Cl'f predictions undeT con­
sideration here begin with heavy odds against 
their accuracy. A predictor is likely to be able 
to spot a large number of true positives (that 
is, persons who would, if released, in fact 
commit acts of violence) only if he is will­
ing also to include a very much larger num­
ber of false positives (that is, persons who 
seem to have similar characteristics to the 
true positives, but who would not, in fact, 
engage in the predicted violence 1f they were 
released). 

It should be added here that in ordeT to 
eva! uate the accuracy of predictions, you 
have to have data about both sides of the 
coin. You must know how many and what 
percentage Of the target events of violent 
crimes were actually spotted, and you must 
also know how many and whaJt percentage 
of the predictions were false positives. Either 
of these alone tells you very little indeed. 
It is no trick at all to spot a very high per­
centage of defendants who would commit 
acts of violence while awaiting trial. You 
simply predict that all of them or almost all 
of them would commit crimes. Of course the 
number of false positives would be extremely 
high, perhaps 10 or 20 to 1, but most or all 
of the target acts would in fact have been 
spotted. Conversely, it is very easy to avoid 
false positives, if that is your only aim. You 
simply predict that few or none of the de­
fendants would engage in vi'.:>lence pending 
trial. In that case, you would spot very few 
if any of the target acts, the violent crimes, 
but the number of false positives would be 
minimal or nonexistent. 

The difficult task is to select the category 
which includes the largest possible number 
of the target acts, in this case defendants 
who engage in violence pending trial, and 
also the smallest number of false positives. 
If it were possible to select a category which 
included all the target acts and few false 
positives, there would be little problem. Since 
thi~r any approximation of it-is impos­
sible, a value choice must be made. It must 
be decided how many false positives-that 
is, defendants who would be confined on the 
basis of an erroneous prediction that they 
would engage in violence--we sr.ould be will­
ing to confine in order to prevent how many 
true positives, people who would actually 
commit violence, from committing such acts. 

It is very surprising how little jurispru­
dential thought has been devoted to this 
critical issue. Every schoolboy knows the 
maxim: "Better 10-some say 10Q-guilty 
men go free, than one innocent man be 
wrongly imprisoned." But that goes to the 
issue of proof that a crime has been com­
mitted. We have no similar maxim~r com­
mon law-about the permissible ratio of er­
roneous confinements when its issue is 
whether a crime of violence will be com­
mitted. 

Before an effective and just system of pre­
trial preventive detention can be implement­
ed, two important issues must be faced. It 
must first be decided what ra.tio of erroneous 
confinements to correct confinements is mor­
ally acceptable, whether a 10-to-1 ratio, 
whether a 2-to-1 ratio is acceptable, whether 
we want 80 percent to be true positives. This 
is a normative question of policy and I, sub-

mit, constitutionality, because I think the 
constitutionality of the statute would very 
much depend on the accuracy required of the 
predictions. But then it must be learned 
whether this optimum ratio, whether this 
constitutional ratio, or anything approxi­
mating it, can be achieved under the present 
state of the art. This is an empirical question 
subject to validation or invalidation. 

It is this second question-the state of the 
art of prediction today-to which I would 
like to address the remainder of my remarks. 
I have done a considerable amount of re­
search and thinking about predictions of vio­
lence made by one type of expert, the psy­
chiatrist. I have done this in connection with 
some writing and with some courses I have 
been teaching at Harvard Law School on the 
prediction of crime. My conclusions, which 
are stated elsewhere in detail, are that psy­
chiatric predictions of violence generally in­
clude a very large number of false positives. 
The reasons for this overprediction of vio­
lence are varied. Some inhere in the psy­
chiatric technique itself, others in the nature 
of mental illness. But there is one reason, 
and the single most important reason in my 
view, which has critical relevance to the 
subject under consideration here. The psy­
chiatrist almost never learns about his er­
roneous predictions of violence. The reason 
he never learns about them is because pre­
dicted assailants are generally incarcerated 
on the basis of his prediction and have little 
opportunity to prove or disprove the predic­
tion itself. But the psychiatrist always learns 
about his erroneous predictions of nonvio­
lence, often from newspaper headlines an­
nouncing the crime. This higher visibillty of 
erroneous predictions of nonviolence inclines 
the psychiatrist, whether consciously or un­
consciously to overpredict rather than under­
predict violent behavior, to resolve all doubts 
in favor of confinement; and I submit that 
this phenomenon will be equally true of ju­
dicial decisions to confine predicted violence­
doers pending trial. Judges, like psychiatrists, 
will rarely learn about their erroneous pre­
dictions of violence, because these defendants 
will be confined on the basis of these iudicial 
predictions and will not have an oppo.rtunity 
to demonstrate that they would not in fact 
have committed the predicted crimes if re­
leased. But every time a judge makes an er­
roneous prediction of nonviolence, every time 
he decides to release somebody who then 
does commit a violent act, he will learn about 
his mistakes swiftly and dramatically. 

Thus 1f a statute is enacted authorizing 
pretrial preventive detention on the basis 
of judi·clal predictions of violence, we will 
never know how much overprediction is 
being authorized. And as more and more 
information is accumulated-all or at least 
most of it concerning defendants who were 
erroneously relea.sed-judges will inolude 
more and more false positives in the category 
of defendants detained. 

Now it may well be that eventually criteria. 
for confinement can be refined to the point 
that overprediction is minimized. Perhaps 
the high rate of violent crime by certain 
categories of released defendants will permit 
a high level of spotting without too much 
overprediction. I notice Senator Tydings' 
bill specifies armed robberies. But if a statute 
weTe to be enacted now authorizing the 
confinement pending trial of all persons who, 
on the basis of specified criteria, were pre­
dicted to commit violent crime, then the 
development of such refined criteria 
would be seriously retarded. It must never 
be forgotten that many years of experience 
administering an untested system will not 
always increase the accuracy of that system. 
Many years of experience is often only 1 
year of experience repeated many times. The 
unknown mistake of the past becomes the 
foundation for a confident, but erroneous, 
prediction of the future. This was demon­
strated many years ago in a famous, and hu-
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morous, "experiment" conducted by the Har­
vard psychologist Thorndike who had a stu­
dent throw darts repeatedly at a board to 
test the thesis that aim improves with "ex­
perience"; but he blindfolded the student 
and never told him when he hit or missed 
the target. Needless to say, his aim did not 
improve with "experience." Nor I suspect 
would the accuracy of judicial predictions 
necessarily improve as a result of spending 
more and more years meting out preventive 
detention of predicted violence-doers without 
any accurate feedback on the accuracy of 
their predictions . 

The time is simply not yet ripe for defini­
tive legislative resolution of the dilemma of 
pretrial preventive detention. We have just 
begun to understand what the problem is, 
but we do not yet have enough information 
to know what the optimum solutions are­
or whether there are any optimum solutions. 
What must be avoided is a solution which 
freezes knowledge at its existing low state. 
And this is precisely what would occur if 
there were enacted a statute authorizing 
confinement of all defendants predicted to 
commit acts of violence pending trial. What 
must be encoUI'Iaged is an approach that is 
tentative; that continues to gather informa­
tion; and that is in the nature of an experi­
ment. 

What I proposed is that tentative criteria 
for confinement be devised-for example, 
the criteria suggested by Senator Tydings­
and that these critera be tested to deter­
mine how accurate-or inaccurate-they are 
in predicting violence. Specifically, I suggest 
that an experiment be conducted whereby 
defendants who are predicted to engage in 
violence on the basis of certain criteria, say 
those in the statute proposed, actually be re­
leased in the face of these predictions. This 
suggestion is not free of all difficulties, for 
the status of experimentation under law is 
far f~rom clear, especially if some are released 
while others are detained, but I am con­
fident that a workable and constitutional ap­
proach can be devised. Then we can see how 
many of these defendants would, in fact, 
fulfill the predictions. We would see whether 
it is 4 percent or 20 percent or 10 percent or 
60 percent or perhaps 90 percent. 

We would learn other things as well. Do 
judges differ in the accuracy of their pre­
dictions? I suspect they do. Does the quan­
tity of informational input into the pre­
diction increase its accuracy? How do the 
various professional experts-psychiatrists, 
psychologists, probation officers, judges­
compare w1 th each other and w1 th laymen 
in their ability to predict violence? Do we 
know enough today to devise criteria which 
spot a high percentage of violent criminals, 
without also including an inordinate num­
ber of fa lse positives? What we learn may 
be discouraging, but it is far better to know 
the discouraging truth than to build a house, 
especially a house with bars, on a foundation 
of untested '8SSUmptions. 

Senator ERVIN. Professor, I have had one or 
two things on my mind that have caused me 
to have grave misgivings about preventive 
detention, and your statement on the whole 
corroborates my misgivings. 

In my hometown we have one of North 
Carolina's institutions for the mentally ill. 
A number of years ago the medical staff 
released a man, a young man who had been 
a patient there for some time, and about 2 
weeks later he killed his sweetheart, just 
outside the door of a church on Sunday. 
Prior to that time the medical staff had been 
rather liberal in releasing patients from con­
finement, permitting their return to home. 
After that time, it was virtually impossible 
to ever persuade them to release anybody, 
and as a consequence anyone who wanted to 
get a discharge from confinement in the 
hospital would have to apply for a writ of 
habeas corpus. On one occasion I applied 
for a writ of ha:beas corpus for a man, and 

had a hearing on it before one of our very 
wise, very experienced judges, Judge James 
L. Webb. The superintendent of the hos­
pital was a witness. He testified in the course 
of his testimony that the applicant for the 
writ was no more insane in his judgment 
than a lot of people who were walking 
around free in North Carolina, and the judge 
put this question to him. He said, The re­
sponsibility for releasing this man devolves 
on me since the hospital board has not seen 
fit to release him and I want to ask you 
what would you predict about his future be­
havior? I don't want to turn loose on so­
ciety a dangerous man. Do you think I could 
safely release him with reasonable assur­
ance that he would not commit any crime 
of violence in the future, or give trouble 
to the community?" The physictan, who was 
very cautious as a result of this experience, 
told the judge, "Judge, you might release 
him, and he might return to the commu­
nity from which he came and be a very 
peaceful citizen, live a long, long time and 
give nobody any trouble." He said, "On the 
contrary you might release him and he might 
become violent and insane tomorrow and 
kill his best friend." The judge said, "Doctor, 
can't you say the same thing about me?" 

We have tes>timony here from Senator Tyd­
ings to the effect that he has studied the 
English system and the law of England vests 
in the judges discretionary power to detain 
persons charged with felonies until their 
trial. He also testified, as I recall, that the 
judges exercise this power and detain persons 
charged with feloll!ies in virtually all oases. 
All of us a.re appalled by crimes of violence, 
and I fea.:r tha;t if we authorized preventive 
detention at this uncertain state of our ca­
pacity for judges and other human beings to 
predict future behavior, that the judges 
would naturally want to do the safe thing 
and would tend to detain persons prior to 
trial in all cases where the charge under the 
law permitted him to do so. I think that 
would be the oonserva.tive, safe course of ac­
tion for them to take. And if they did not 
take it, they would be under grave tempta­
tion all the time to take it, and that is what 
makes me fear preventive detention. I fea.r 
it is an effort to find a very simple solution 
for a very complex problem. 

Mr. DERSHowrrz. There is a related issue as 
well which is a serious one, and that is any 
system of preventive detention always seems 
to be working well, even if it is working 
poorly, because you reduce the number of 
crimes by jailing a large number of people. 
For example, the way in which mental hos­
pitals work. Mruly people thought that men­
tal hospitals were WOl"king verry satisfactorily 
for years. The assump·tiO'Il was th.a.t when a 
psychiatrist predioted that a person was dan­
gerous he was indeed dangerous. In the last 
few years a few events have occurred which 
have shaken that belief very fundamentally. 
The Supreme Court for example rendered its 
decision in Baxtrum v. Herold which released 
hundreds and hundreds of dangerous crim­
inals found to be insane, from the hospitals 
of New York. It was thought that these al­
leged mentally ill and dangerous criminals 
would engage in very violelllt and very serious 
conduct, because phychiatrists had predicted 
that they would. Well, followup studies con­
ducted 2 years after the Baxtrum decision 
showed that there was very little basis in 
that, that very few indeed of the predicted 
violent criminals in fact engaged in violence. 
In Bal·tlmore also there were two recent 
studies of people who were predicted to be 
dangerous by psychiatrists, and in one case 
they evaluated escaped mental patients and 
found thet they engaged in IlJO more violence 
than the general population, and also they 
evaluated people Who had been released on 
"leg>a.l technicaUties" in the face of psy­
chiatric pred!crtions of dangerousness and 
found that they, too, with one or two minor 
devi:ations, engaged in few acts of violence. 

I think the problem with the system of 
preventive detention is it will seem to wo>rk. 
The crime mte probably will go down slightly, 
and perhaps might be traceable to preventive 
detention; but what we won't know is how 
many, what proportion, of the people con­
fined would actually not commit the crimes. 
That dark side of the moon is the hard one to 
evaluat e, and that is why I take very little 
comfort in claims that the English system 
has worked well, that Norwegians sys·tem has 
worked well, the continental European sys­
tems have worked well. They only work well 
if one looks at one side of the coin, because 
there is rarely an opportunity to look at the 
other side, unless some kind of experiment is 
conducted whereby people who are predicted 
to be dangerous, not all perhaps but some, a 
large enough sampling, are released in the 
face of these predictions and we actually see 
how many of th~m would commit the crimes 
that they are predicted t o commit. 

Senator ERVIN. Sometimes we reduce the 
thing to an absurdity. Of course I think it 
is undoubtedly true that if you can find 
some way to incarcerate everybody, there 
would not be any crimes committed any­
where except in prison. In other words, our 
streets would probably be safe except in rare 
cases where persons escaped from custody; 
but if they did, in that case there would 
be nobody to commit a crime on. 

You have written several articles dealing 
with the subject of predictability, and we 
would like to have your permission to re­
view them and put some of them in the 
record for the benefit of the Senate when 
it considers these questions. 

Mr. DERSHOWrrz. By all means. 
(The articles referred to appear in the ap­

pendix of these heartngs.) 
Senator HRUSKA. Mr. Chairman, I join you 

in thanking the witness for being here. In 
your testimony, Professor Dershowitz, you of 
course raised the proposition that judges 
rarely learn about their erroneous predictions 
of violence because if they put the defendent 
away, he has no chance to commit violence, 
and therefore they never know. The fact 
never becomes known. 

Isn't the basis of the habitual offenders 
acts the propo&tlon that after a man has 
engaged in a certain type of conduct, two 
or three or four times, and has been con­
victed and served his time, and then he 
does it again, meeting the required number 
of times under the act, that there is a rea­
sonable probability, in fact such a high prob­
ability, of his repeating his criminal con­
duct, that he ought to be put away for a 
longer time? Isn't that the basis of the ha­
bitual offender acts? 

Mr. DERSHOWITZ. I think that is the basis. 
Senator HRUSKA. Is it good or bad? 
Mr. DERSHOWITZ. Well, I think its applica­

tion is certainly bad, as anybody who has 
studied habitual offender acts knows, it is 
used primarily as a plea-bargaining tool. It 
is not used primarily to prevent recidivism 
among habitual offenders by incarcerating 
them for a long time, but used primarily 
against one class of offenders, those who are 
arrogant enough to challenge their most re­
cent conviction. Prosecutors throughout the 
country are willing to waive the habitual 
offender treatment of those defendants who 
are willing to plead to the offense. So we do 
not get a complete sampling of how habitual 
offender acts work. However, as they do ap­
ply they are based on a prediction that a 
person who, say, committed three or four 
violent acts or acts of certain category, is 
likly, not certain, is likely, to commit an­
other one over a long period of time, over a 
lifetime or over a period of 5 or 10 years. 
I think they do not rest on any claim of 
being able to predict that a person will re­
cidivate within, say, a 6-month period. There 
is simply no predictions that have been 
proved accurate which are limited in time to 
that extent. 
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Now I am not claiming it cannot be done. 

The evidence seems to suggest that certa.in 
categories of armed robbers and burglars do 
recidivate Within a short period of time. I 
am simply saying that the data upon which 
the habitual offender acts are based upon 
much longer range predictions, over 5, 10, 
20 years, and not on a claim that one can 
predict violence Within a short period of 
time between arrest and bail. 

Senator HRUSKA. We have had our atten­
tion called to instances where, within a pe­
riod of a year, a year and a half, a man under 
indictment and awaiting trial is indicted may 
be three or four additional times for similar 
acts, and it is not over a long period of time. 
What justification would there be for requir­
ing a judge, after he had been confronted 
with such a record, to say, "Very well, you 
are indicted, now get on your way. We are 
going to get to your trial one of these days, 
and if you commit another act, come back 
here and we will indict you again and we Will 
put your name on the calendar the sixth 
time." What justification would there be 
for that? 

Mr. DERSHOWITZ. I think the justification 
is that he is more likely to be right if he 
releases them than he is if he holds them. 
If the judge were able to say With confidence 
backed up by followup studies, "You are a 
man who fits into a class o·f people in which 
it is 80 percent likely that within the next 6 
months you will in fact recidivate," I would 
think there would be a basis, certainly a basis 
in policy. Whether there would be a basis in 
policy in my view in holding him. But today 
I do not think it can be predicted accurately 
that anybody will commit an offense within 
4 or 6 months. 

My research suggests that a judge is gen­
erally going to be correct more often if he 
says that a man will not commit a crime 
Within 6 months than if he says that a man 
Will commit a crime in 6 months. What I am 
suggesting is that my thesis be tested. Per­
haps your thesis is correct. Perhaps a judge 
can be more correct if he says confine him 
than if he says release him. Perhaps it is 
more likely that certain categories of crim­
inals will in fact commit crimes. I would like 
to see that thesis tested. I would like to see 
somebody administer and apply criteria. I 
would like to see a judge say, "Now, you, de­
fendant, I really think that there is more 
than a 50-percent likelihood that you Will 
commit a crime in 6 months," and then have 
a large enough sampling of those defend­
ants, perhaps all, perhaps just some, released 
in the face of those predictions, and then 
after 6 months let us see how often the judges 
were right when they predicted crime within 
6 months, and how often they were wrong. 
If they were right more often than they were 
wrong perhaps there would be a basis in pol­
icy for this kind of detention. 

Senator HRUSKA. You yourself have stated 
they will never know it, because if they find 
they are wrong and they start confining these 
people or detaining them, they are not in a 
position to engage in violence so you never 
know. But after all we live in a practical 
world, most of us do. Some people don't, and 
they engage in a lot of theories and a lot of 
reasoning and rationalization, but we live in 
a practical world. 

After a while, a judge and a prosecutor 
kind of get the hang of these things, and 
they form a basis for a high probability that 
the man, if he is turned loose, is going to 
engage in more of the same kind of crime. 
There are some people such as Senator Tyd­
ings, who believe that when that situation 
confronts us we ought to have powers in the 
judge to do something about it. 

Mr. DERsHowrrz. You mentioned that 
judges and prosecutors after a while kind of 
get the hang of things. Well, that is precisely 
What we don't know. For example, in some­
thing I have written which I will send a copy 
along, there was a judge 1n nunois who had 

been sitting as a sentencing judge for 20 
years and he really felt strongly that he knew 
what made defendants tick and which de­
fendants would recidivate and which would 
not. He had before him 'four defendants, 
three of whom had pleaded guilty to the 
crime and one of whom had not pleaded 
guilty to the crime. The judge said, "I really 
think this man who has pleaded not guilty 
does not have remorse and is going to go out 
and attack society and be very bad. The other 
three defendants on the basis of my 20 years 
experience I really think won't ever commit 
crimes again," and he imposed sentences ac­
cordingly. I have been following up these 
kinds of sentences and I followed this up by 
writing a letter to the Department of Jus­
tice, Bureau of Prisons and I found out--and 
probably the judge to this day does not know 
this-that he was wrong in every respect. 
The defendants who he said would not re­
cidivate recidivated, some of them up to six 
times in 5 years. All of them have been in 
trouble. But the defendant who had pleaded 
not guilty and who the experienced judge 
thought would engage in many further 
crimes in fact had had no confrontations 
with the law at all. 

I think very often prosecutors and judges 
think they get the hang of things on the 
basis of experience, hut because there are 
rarely opportunities to followup the kinds 
of predictions they make, it may very well be 
that they are not getting the hang at all. Of 
course it may very well be that they are. But 
we have not been able to separate out those 
judges and prosecutors that are getting the 
hang of things from those who simply are 
not learning from experience. 

Senator HRusKA. Of course by imposing a 
standard of absolute certainty, we do violence 
to, and deny the use of, such things as parole, 
such things as the habitual offenders acts, 
and probation, even suspended sentence. We 
do not know, you say, and we must be posi­
tively sure, and that is not the way life goes, 
because we go on the basis, don't we, of 
probab-le cause, reasonable cause, degrees of 
probability, in many areas of human activity. 
We Will never know, and if we are going to 
proceed on that b-asis, what can we do? Is 
there anything we can do? 

Mr. DERSHOWITZ. I certainly could not agree 
With you more. I believe that all human con­
duct is always taken on conditions of uncer­
tainty and probability. That is the thesis of 
the course I teach at the Harvard Law School. 
I think even when we try to decide whether a 
man has committed a crime, we are doing it 
on probabilities. Our rule o'f burden of proof 
is not that it must be proved to a certainty 
but only beyond a reasonable doubt. I believe 
for every say 100 or 200 people that are con­
victed we are Willing to convict a certain per­
centage of innocent people as well. 

What I am saying is not that we should act 
on certainty but that we should act on where 
the likelihoods fall. We should act on what is 
more likely, and we simply do not know to­
day whether a judge who predicts that a man 
Will commit a crime when he is on bail is 
going to be right or going to be wrong, not 
going to be certainly right or certainly wrong 
but whether he is more likely to be right or 
more likely to be wrong and I think we sim­
ply need a lot more information that we have 
or are likely to get if we enact a statute of 
this kind now. 

Senator HRUSKA. Of course you are saying, 
in other words, that in the trial of criminal 
cases the burden of proof is that one must 
prove beyond the shadow of a doubt, and 
in most cases that is the burden. 

Senator ERVIN. Reasonable doubt. 
Senator HRusKA. Reasonable doubt, that 

is the burden, and we never know, but we 
go forward. We go forward, and it is at a 
price. Of course it is at a price. But in this 
instance, you say no, we do not know for 
sure, so I advise you not to pass a bill or 

a law of preventive detention. Is that the 
burden of your thrust? 

Mr. DERSHOWITZ. No, that totally misun­
derstands my argument. What I am saying 
is that we should not wait for certainty. We 
should know enough for us to be able to 
decide whether a judge is more likely to be 
right or more likely to be wrong. We have 
to know more about the range. 

Senator HRUSKA. Well, how will you ever 
know that because judges change. wm you 
ever know that? Is there any possibility that 
it can be known? 

Mr. DERSHOWITZ. Yes, I think there is. 
Senator HRusKA. Judges change. The per­

son changes. Sometimes the personality of 
a judge changes. Will you ever know if he 
is going to be right? 

Mr. DERSHOWITZ. That is Why one has to 
always have a large enough sample to ac­
count for these kinds of changes, to account 
for changes in personnel. 

Senator HRUSKA. What value are they as 
against judges who are going to be there 5 
years from now? Of what value are they? 

Mr. DERSHOWITZ. I think they are of great 
value. One can in a general way know how 
judges are going to behave. For example, you 
talk about proof beyond a reasonable doubt. 
There is a pattern to the way judges react. 
Some are more liberal, some more conserva­
time. There is a spectrum, but Within the 
range of that spectrum every judge has had 
something in common, a law school educa­
tion, some practice in the world. They are 
going to react in similar ways. 

What I am suggesting is that we have 
enough judges today administering criteria 
which you think perhaps are valid criteria. 
We release people, some, perhaps all, in the 
face of predictions of dangerousness and 
then, not over a long period of time, but 
in 6 months, 12 months, perhaps 2 years at 
the outside, we will know how accurate these 
predictions are. We will know how to devise 
criteria which become more accurate. Then 
I think we Will be able to seriously consider 
whether or not the policies of preventive 
confinement, valued against the policies of 
freedom, require or permit the enactment 
of this kind of statute. 

Senator HRUSKA. You make an interesting 
argument and I look forward to reading 
some of those articles which you will put 
in the record. 

Mr. DERSHOWITZ. Fine. 
Senator ERVIN. A man goes to the doctor 

suffering with a headache. Now if the doc­
tor takes a pistol and shoots him through 
the head and k1lls him, he won't suffer With 
the headache any longer. If the doctor gives 
him some aspirin tablets, why, he may clear 
up his headache without resorting to such 
a drastic remedy as the first one I suggested. 

We have before us evidence that the 
time of the average trial of a person charged 
with a crime in the District of Colurnoia 
is 8 months, and the evidence is that that 
means that some of the trials are not had 
until fifteen months or a year after the 
crime is alleged to have been committed. 
We also have testimony, from a committee 
headed by Judge George L. Hart, Jr., a very 
experienced judge of the District of Col­
umbia, much experienced in holding crim­
ing trials, that as near as they could fig­
ure out, the Commission after much :.;tudy, 
that about 9 per cent of the persons granted 
pretrial release in the District, if I recall 
his testimony right, commit a crime while 
out on bail. There is testimony from others 
indicating that the percentage may be as 
little as 7 or 7¥2 per cent. 

Now wouldn't the best thing to do, rather 
than impose preventive release at this time 
in the absence of more accurate data than 
we have, wouldn't it be better for the Con­
gress to make arrangements to grant speedy 
trials, put enough judicial manpower in and 
add enough people to the District Attorney's 
staff to enable them to process cases Within 
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a relatively short period of time? In oth­
er words, if you could bring all cases to 
trial within a periOd of 3 months, that is, 
the average case in a periOd of 3 months 
and even less in the case of m isdemeanors, 
and the man was tried and convict ed and 
given adequate punishment , he would not 
likely be repeating his crime t ime af ter time 
over a period of 6 or 8 or 10 mont hs or 
a year or a few years. It seems to me that 
we ought to resort to aspirin to try to cure 
this headache in the District before we go 
to more drastic methOds. 

Mr. DERSHOWITZ. I certainly agree. 
Mr. WooDARD. Professor Dershowitz, we had 

a judge testify before this subcommittee yes­
terday who told this subcommittee that he 
had gotten the hang of it, that he could 
pick out the bad eggs and the good eggs. 

Mr. DERSHOWITZ. That is WOnderful. Per­
haps he would be willing to submit to the 
experiment I have suggested. 

Mr. wooDARD. He already has submitted to 
it, although he did not know it. In antici­
pation of his testimony, we had asked the 
Bail Agency to pick out a couple of periOds 
in early 1968 for him and a couple for an­
other judge who follows the Bail Reform 
Act rather explicitly and has a very lenient 
release policy. We asked the agency to fol­
low the defendants dealt with by both judges 
through the system and find out how many 
of them did in fact commit more crimes. 
The statistics they gave us showed that 
out of 285 defendants who were presented 
before the judge who "had the hang of 
it," he found 144 bad risks. Out of that 
group of 285, 144 bad risks were detained 
by high money bond, and 141 good risks 
were released. The other judge, Judge A, out 
of 226 defendants, found only 46 bad risks. 

He released 180 good risks, 79 percent. 
Judge A, the tough judge, had detained over 
50 percent. 

Of those two groups of defendants, of 
the large group released by the lenient judge, 
there were 16 more offenses while on bail, 
including both misdemeanors and felonies. 
Of the much smaller group released by Judge 
B, there were 12 ba il offenses. The differ­
ence in the recidivist rate was 8 percent 
for the judge who had weeded out all the 
bad risks and 9 percent for the judge who 
released almost everybody a difference of 1 
percent. 

On the other hand, of the 144 bad risks 
who were detained by Judge B, 36 subse­
quently had their cases dismissed before 
trial. Another large percentage of them, 
which is not shown here, were acquittted. And 
of the ones who were tried and convicted, 
very few of them received any time in jail 
after being convicted. 

How do these figures square with your 
balancing of the true positives and false 
positives? 

Mr. DERSHOWITZ. I think these figures con­
firm what I have come up with in the psy­
chiatric area, that is, in order to spot say 
four extra criminals, which is what the judge 
in this case did, he had to make en-oneous 
decisions about what, 50 or 60? 

Mr. WOODARD. More like 80 Or 90. 
Mr. DERSHOWITZ. Perhaps 80 or 90, and in­

cluded in that amount were what you call 
double false positives in the sense that they 
were not even gullty of the crime for which 
they were initially charged, or at least the 
process so concluded. I would think that if 
the experiment of the kind that I am sug­
gesting were to turn up data like this, that 
there would be little chance for the oonsti­
tutionallty of preventive detention to suc­
ceed, and there would be no reason and 
policy for enacting preventive detention. 

MT. SANTARELLI. Mr. Dershowitz, let US put 
the constitutional issue aside and speak to 
this policy question. It seems to me you are 
saying criminal conduct is not sumciently 
predictable. Is that a fair statement of your 
position? 

Mr. DERSHOWTIZ. Yes. 
Mr. SANTARELLI. If we could find a category 

of defendants in which there was a signifi­
cant degree of predictability possible, what 
degree of predictability would satisfy you on 
the pollcy question? Fifty per cent, 60 per 
cent, 80, 40, what percentage area, roughly, 
would sB~tisfy you? 

Mr. DERSHowrrz. Well, I would think, at 
the minimum, one would want it to be more 
Ukely than not that a person would engage 
in a orime. That would be more than 50 per­
cent. I am not saying that is a satisfactory 
criterion. Perhaps one might want to use the 
criterion in criminal cases of beyond a rea­
sonable doubt. Now, I might convert that in 
mathematical term say to 75 or 80 percent. I 
am not certain. All I am clear on is thwt we 
ought to find out what the likelihood of per­
centages are, and then we can focus the de­
bate in more reallstic terms. I think there is 
range for disagreement here. I think it is very 
possible for some people to feel strongly that 
50 percent likelihood is enough, for others 
to say that it is not even enough if there is 
90 percent accuracy. I think this is an area 
for legislative resolution subject to judicial 
supervision. I would suspect that the courts 
would sustain the constitutionality, to get 
back to that subject for a minute, 1f it were 
beyond 50 or 60 or 70 percent. But I just 
do not think we are anywhere near that 
today. Now we may get there. It may be thB~t 
one can come up with a category of crimi­
nals and criteria which when combined by a 
sensible and sensitive judge would result in 
a high percentage of spotting and a low per­
centage of false positives. But, again, I think 
one really has to have the data to do that. 
One cannot speculate about that kind of 
thing. 

Mr. SANTARELLI. My question is posited on 
having the data. That is what I am saying. 
Let us strike a median figure. I! we could find 
a category of crimes or those who commit 
them that would produce a 75 percent degree 
of accuracy in prediction of subsequent of­
fenses, that would probably not be trouble­
some to you, is that correct? 

Mr. DERSHOWITZ. It would depend on what 
you were predicting. Let me make another 
point. It is very much easier to predict fre­
quent events than rare events. If what you 
are looking to predict is simply will the per­
son get into trouble, then I think 75 pecent 
accuracy would be possible to achieve, but 
for me that would not be enough. If what 
you are trying to do is predict violent crimes, 
then I think 75 percent, this is a personal 
view, would be enough for me. But as you 
get more narrow in your definition of the 
crime, as the event becomes rarer and rarer, 
it becomes harder and harder to predict it 
and that is the paradox of preventive deten­
tion. It is easy to predict frequent events, but 
you do not much want to do that and it iS 
very hard to predict infrequent events and 
that is precisely what you want to do. 

Mr. SANTARELLI. I understand you find it 
hard to predict, but I am asking a hypothet­
ical question. If we could predict, notwit h­
standing the fact that it is hard to predict, 
I understand that, if we could predict in a 
category up to 75 percent probability that 
the defendant will commit a subsequent 
serious unlawful act, then we would prob­
ably not be too troubled with the policy 
question, is that what you are saying? 

Mr. DERsHowrrz. I am always troubled with 
the policy question. I would resolve the 
policy question then in favor of confinement. 

Mr. SANTARELLI. We had testimony yester­
day from a trial judge that narcotics offenders 
constituted an almost certain probability of 
repeat offenses of one kind or another. His 
testimony was that a man who is addicted 
to narcotics and who is impecunious, the 
second condition, to support his narcotics 
habit, will with certainty, to quote the judge, 
engage in unlawful conduct, probably of a 
violent nature, to satisfy that habit, usually 

larceny or robbery, crimes which involve get­
ting some material goods that he can convert 
int o money to satisfy his habit. Now aside 
from relying on what that judge said, is your 
experience that narcotics addicts constitute 
a category that could be as high as 75 percent 
p redict ability for future serious unlawful 
acts? 

Mr. DERSHowrrz. I would suspect that nar­
cotics offenders under the exist ing state of 
the law in t h e United States t oday probably 
come closest to constitut ing a class of of­
fenders with a high percentage of predictable 
crimes. I would very much doubt that one 
could predict violent crimes with 75 percent 
accuracy even among that class. 

I notice that you included larceny; I sus­
pect there are a lot of acquisitive property 
crimes. After all, we know narcotics, espe­
cially heroin, does not make anybody more 
violent. All it does is make him want more 
heroin and since under American law the 
price is artifl.cally raised to hundreds or 
thousands times its natural price, the law 
itself prompts people to go out and acquire 
property. There are many ways of acquiring 
property. I would suspect that most narcotics 
addicts use violence as a last resort, and again 
I would be willing to test the thesis that 75 
percent of narcotics addicts released on bail 
engage in acts of violence. I would seriously 
doubt that we would come anywhere near 
that figure but I would suspect that we 
would come up to 75 percent 1f one included 
all kinds of acquisitive illegal behavior for 
narcotics addicts who were impecunious as 
well as seriously addicted to heroin. 

Mr. SANTARELLI. That is serious enough. 
Would that risk of harm to society by ar­
quisitive property crimes, if it could be pre­
dicted to a 75 percent certainty, be sufficient 
to satisfy you on pollcy? 

Mr. DERSHowrrz. If you are asking me a 
personal question, the answer has to be no 
with respect to narcotics offenders, because 
I simply think we are going about the issue 
of controlling narcotics in this country in 
an incredibly ba.r.barous and inefficient way. 
It is the law that causes the offender to go 
out and steal and then it is the law that 
punishes him for stealing. There are so 
many easier ways, more sensible ways, more 
humane ways of getting at this problem. 
People are citing the English approach to 
preventive detention. Why not adopt the 
English approach to heroin addict ion? Once 
a person becomes an addict, once he has this 
insatiable craving for drugs, they recognize 
that as a fact of life and they give him the 
drugs at 25 cents a day which is its natural 
market price rather than elevating it by 
force of the law to $40 or $50 a day, which 
requires that he go out and steal. Were I a 
resident of the District of Columbia or the 
City of New York or any city which had a 
high narcotic heroin problem, the first order 
of priority I would have, as a person afraid 
of crime, would be to start giving out heroin 
free. Make it available free to all addicts 
who are going to commit crimes. That is the 
aspirin in this case, and the pistol to the 
head is the present approach we have to 
narcotics violations. Therefore, I simply can­
not subscribe to a system of preventively de­
taining a category of criminals tha~t we have 
in effect created. 

Mr. SANTARELLI. Thank you. 
Senator ERVIN. I! you are going to have 

preventive detention for narcotic addicts, 
should not that preventive detention be for 
the purpose of trying to see if you can re­
habilitate them alll.d give them the strength 
to refrain from the use of the drugs, rather 
than to restrain them from committing 
crimes? 

Mr. DERSHowrrz. I would certainly prefer 
that, and there are some experiments, as 
you probably know, going on in New York 
with outpatient treatment of narcotics of­
fenders which seem to show some indication 
of success. Surely if you are going to detain 
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them, the purpose ought to be to try to 
break them of the habit rather than to try 
in this very artificial way to keep them from 
raising the money which we force them to 
raise. 

Senator ERVIN. And I certainly .._ ~gree with 
you in your observation about narcotics. It 
seems to me that if a. person has become­
! hate to abandon hope for anybody but if 
he has become-a hopeless addict, it would 
be much better to recognize him a.s a. medi­
cal or psychiatric problem and even give 
him what he actually requires at a reason­
able price that enables him to stay on a. 
fairly even keel, rather than adopting these 
more drastic measures which our law does. 

Mr. DERSHOWITZ. I certainly agree. 
Senator ERVIN. I think we try to treat as 

a. criminal law problem something which is 
fundam~ta.lly a medical or psychiatric 
problem in our treatment of addicts in this 
country. 

Thank you very much, Professor Der­
showitz. We certainly will appreciate receiv­
ing the articles you have written on the 
subject. 

Mr. DERSHOWITZ. Thank you for the op­
portunity and I will certainly send them. 

Mr. WooDARD. Mr. Chairman, the next wit­
ness is Major General Charles L. Decker, Di­
rector of the national defender project of 
the National Legal Aid and Defender Asso­
ciation. General Decker, will you come up, 
please? 

Senator ERVIN. General, I am delighted to 
welcome you to the subcommittee. I wish to 
express my regret that your path and mine 
do not cross as often nowadays as they did 
before your retirement from the service. 

Mr. ERVIN. Mr. President, the pre­
ventive detention provision is absolutely 
inconsistent with the policies that have 
prevailed in this Nation since it became 
a republic. The demand for preventive 
detention is based upon figures which 
are not available, which have been 
plucked out of the air by the imagi.na­
tion.s of people. And when this attempt 
to establish the law of preventive deten­
tion in the United States was first 
broached, I insisted that there were no 
figures available--that is, figures of a 
reliable nature--which would justify 
preventive detention. 

As the result in part of my heckling 
the Department of Justice on that point, 
the Department of Justice commis­
sioned the Bureau of Standards to make 
a study of this question. The Bureau of 
Standards took the names of every per­
son who erutered the criminal court sys­
tem of the District of Columbia during 
4 selected weeks during the first half 
of the year 1968. 

One of these weeks was in January. 
Another was in February. Another was 
in the last part of May or first part of 
June. The fourth was the last week of 
June. 

The Bureau of Standards traced the 
subsequent records of all of these per­
sons who had entered the criminal court 
system of the District of Columbia dur­
ing these 4 selected weeks. They fol­
lowed them through the fall of 1968. 
They followed them throughout 1969. Ir. 
some cases, as I recall, they followed 
them down to the early part of 1970. 

They then filed a report which was 
most illuminating. It showed that of 
these people they actually traced, that 
of those persons charged with violent 
crimes and dangerous crimes in the Dis­
trict of Columbia during the 4 weeks, 
only 5 percent were rearrested-not con­
victed, but rearrested-for violent or 

dangerous crimes during the period of 
time covered by their study. 

What does this mean? It means that 
a judge, in order to make a preventive 
detention system work, would have to be 
gifted with enough prophetic power to 
determine which five out of each 100 
persons arrested for violent or danger­
ous crimes as defined in this bill would 
be likely to be rearrested for another 
crime of that character within a period 
of 2 years or thereabouts. 

No judge has enough prophetic fore­
sight to do that. During his appearance 
before my subcommittee on a preventive 
detention proposal, the Deputy Attorney 
General asserted that the rate of recidi­
vism was nearer 40 percent than the 5 
percent reported by the Bureau of Stand­
ards. To sustain his position, he declared 
that we must take into consideration the 
fact that many people who commit crimes 
are never apprehended, and that many 
crimes are never reported or discovered. 
He inferred from this that if it were pos­
sible to apprehend all persons who com­
mit crimes, and it were further possible 
to discover all of the crimes which are 
perpetuated, we would find that the rate 
of recidivism would be at least 40 percent. 

I addressed this question to the dis­
tinguished Deputy Attorney General: 

Please tell me how you are going to make a 
preventive detention law applicable to men 
who commit crimes and are never appre­
hended for those crimes. 

I have never received an answer to 
that question yet. 

I asked him the further question: 
How are you going to have a. preventive 

detention law that would detain the people 
for crimes not reported and never discov­
ered? 

He has not answered that question yet. 
So the fact still remains that one of 

the scientific agencies of the Govern­
ment, the Bureau of Standards, has 
made an actual investigation in the Dis­
trict of Columbia and has found that we 
can reasonably anticipate that only five 
men out of every 100 who are arrested 
for a volent crime or a dangerous crime, 
as defined in this act, are likely to repeat 
that crime. That is what is involved in 
this preventive detention. 

Mr. President, I would ask, Where are 
you going to put these people who are 
preventively detained? We find on page 
192 this pious hope expressed. I might 
state that this pious hope is set out in 
section 23-1321, subsection (h) and sub­
section < 1) : 

The person shall be confined, to the ex­
tent practicable, in facilities separate from 
convicted persons awaiting or serving sen­
tences or being held in custody pending ap­
peal. 

In other words, they are going to be 
confined in facilities separate from crim­
inals. That is the pious hope. I would like 
to ask how that is going to be done in the 
District of Columbia in view of the fact 
there is no room in our jails now. That is 
somewhat like an insolvable problem of 
how to preventively detain people never 
apprehended or how to preventively de­
tain men who commit crimes that are 
never discovered. 

In May we had an investigation made 
to learn something about the capacity 

of the jails, the bastilles, of the District 
of Columbia. We found that the com­
bined District of Columbia detention fa­
cilities have a capacity of 3,053 inmates. 
which on May 15, 1970, housed 3,275 in­
mates. Out of that total of 1,408, more 
than 80 percent were in jail awaiting 
trial at that time. Of these 934 had been 
awaiting trial 30 days or more; nearly 
one-half, 675 or 48 percent, had been in­
carcerated without trial for more than 
60 days; over 10 percent or 149 had been 
in prison for more than 1 year with no 
trial. Incredibly, 20 had been there more 
than 2 years and 4 had been there for 
more than 3 years. 

Mr. President, how are you going to 
preventively detain people for 60 days 
and try them within that 60 days in a 
governmental agency that has jails 
where over 10 percent of the inmates 
have been in jail awaiting trial for more 
than 1 year? 

Then, a few days ago we had another 
investigation made of this question. We 
found that of 1,408 inmates, some of 
them had been awaiting trial, namely 
four, for more than 36 months; one had 
been awaiting trial for more than 35 
months; two had been awaiting trial for 
more than 34 months; two had been 
awaiting trial for more than 33 months, 
and so on. 

Mr. President, I ask unanimous con­
sent that a chart reflecting this informa­
tion be printed in the RECORD at this 
point. 

The PRESIDING OFFICER (Mr. 
BELLMON). Without objection, it is SO 

ordered. 
The table ordered to be printed in the 

RECORD, is as follows: 
District of Columbia Department of Co1"1'ec­

tions, Data Processing Division--Inmates 
awaiting trial-Reporting date-May 2, 
1970 

Number of mon.ths Number of 
awaiting: inmates 

Less than L--------------------- 474 
1 -------------------------------- 143 
2 -------------------------------- 116 
3 -------------------------------- 118 
4 -------------------------------- 97 
5 -------------------------------- 77 
6 -------------------------------- 35 
7 -------------------------------- 69 
8 -------------------------------- 41 
9 -------------------------------- 26 
10 ------------------------------- 22 
11 ------------------------------- 20 
12 ------------------------------- 21 
13 ------------------------------- 25 
14 ------------------------------- 18 
15 ------------------------------- 22 
16 ------------------------------- 22 
17 ------------------------------- 5 
18 ------------------------------- 10 
19 ------------------------------- 5 
20 ------------------------------- 7 
21 ------------------------------- 5 
22 ------------------------------- 5 
23 ------------------------------- 1 
24 ------------------------------- 4 
25 ------------------------------- 5 
26 ------------------------------- 1 
27 ------------------------------- 1 
28 ------------------------------- 2 
31 ------------------------------- 2 
33 ------------------------------- 2 
34 ------------------------------- 2 
35 ------------------------------- 1 
More than 36--------------------- 4 

~tal inmates_________________ 1408 

Average number o! months awaiting 4.3 
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Mr. ERVIN. Mr. President, it is absurd 

to talk about filling the jails of the Dis­
trict of Columbia with preventively de­
tained people for crimes they never com­
mitted ~and may never commit when 
there are people in the jails who have 
been there now for months on end 
awaiting trial and who have not been 
tried. 

Why is preventive detention wrong? In 
the first place, preventive detention 
places a man in jail, not for a crime 
he committed, not for a crime of which 
he has been convicted, but for a crime 
which he ha.s never committed and Which 
he may never commit. It puts the stigma 
of 'the jailbird on a man who may be in­
nocent. A very substantial percentage of 
people arrested in the District of Oolum­
bia and in all other jurisdictions on 
charges of crime are acquitted. 

When a man is placed in jail, a stigma 
is placed on him of being a jailbird when, 
perhaps, he was never convicted of any­
thing. This bill provides the man who is 
charged with a dangerous crime does not 
have to have a prior record to be pre­
ventively detained; in crimes of violence 
he has to have a record of prior convic­
tion some time within 10-years before 
the present case arises. Just an assault 
with a deadly weapon where no one was 
hurt and no one was injured would con­
stitute a crime of violence. Under this 
bill originally it was a crime of violence 
to be armed with a toy pistol at the time 
the man committed the crime of vio­
lence. 

Under the D.C. Crime Bill as originally 
proposed, it was declared burglary in the 
second degree to ro:b a vending machine. 
Under this provision, a 16-year-old ju­
venile, who jiggled a few pennies out of 
a gum vending machine on three occa­
sions, would be subjeot to a mandatory 
life sentence without eligibility for pro­
bation or parole until he had served 20 
years. There are still penal provisions in 
this bill which cannot be reconciled with 
any civilized system of criminal justice. 

When men are put in jail, we handi­
cap them, because most people who are 
arrested for crime are poor. They do 
not have much in the way of financial 
resources. The average lawyer who ap­
pears for the average person charged 
with crime has to depend, in the nature 
of things, upon his client to assist him 
in preparing his case for trial. He would 
be denied the right to assist the lawyer 
in preparing his case for trial. When he 
is preventively detained, he is deprived 
of his job, because an employer is not 
going to keep a job open for a man who 
is in jail. 

So he is deprived of his liberty for a 
crime he has not committed, he is de­
prived of the opportunity to aid his coun­
sel in the preparation of his trial, he is 
deprived of his job, his family is deprived 
of his efforts to earn a livelihood, and all 
of that is done not because he has been 
convicted of a crime, but because some 
judge thinks he might do something 
dangerous if he is admitted to bail and 
permitted to remain with his family. 

Those of us who have spent long years 
in the practice of criminal law know that 
any man who is in custody at the time of 
his trial is heavily prejudiced when it 

comes to getting a fair trial, because a 
jury cannot help but think that if he is 
in jail, he is unworthy in the eyes of the 
public to have his freedom. He has a 
much better chance to be acquitted, or 
at least to get a more lenient sentence, 
if he is permitted to remain with his 
family instead of being incarcerated, not 
for a crime he has already committed, 
but for a crime which he has not com­
mitted and which he may never commit. 

A former Judge Advocate, one of the 
finest lawyers I have been privileged to 
know, supervised the work of a founda­
tion which made funds available to cer­
tain bail agencies and provided some as­
sistance in the defense of persons charged 
with crime. He testified before the Sub­
committee on Constitutional Rights that 
the estimate of those who worked for 
this project was that a man's chance of 
being convicted was increased at least 
20 percent by the fact that he was in­
carcerated during the time preceding 
his trial. 

Mr. President, I have talked longer 
than I intended to. I mentioned the faet 
that the constitution of my State says 
that eternal vigilance is the price of 
liberty and that frequent recurrence to 
fundamental principles is essential to the 
preservation of the blessings of liberty. 

I believe that this bill ought not to be­
come law. We have provided the mech­
anism by which we can reject the pro­
visions of the bill which are objection­
able, the provisions that try to destroy a 
man's right to be indicted by a grand 
jury, the right to be tried by a petit 
jury, the right not to incriminate him­
self, the right to be released on reason­
able bail pending his trial, and the right 
not to have officers knocking one's door 
down and entering his house as burglars 
now make their entries. 

We have taken every good provision 
out of this bill and put it in two other 
bills. I want to assure the Senate that, in 
the event the Senate does what I think 
it should do in order to protect our basic 
liberties, and that is to vote down this 
conference report, we will ask unanimous 
consent to proceed to the immediate con­
sideration of the two bills which we have 
introduced and which embody all the 
sound provisions of the conference re­
port, and have them placed before the 
Senate for prompt passage. If there is 
objection to that unanimous-consent 
request, we propose to make a motion to 
discharge the committee and bring the 
bills before the Senate for immediate 
consideration, a motion which I under­
stand requires a vote of only a majority 
of the Members of the Senate. Under the 
rules of the Senate, we can vote on that 
motion the following day. 

I implore the Senate not to enact a 
bill which contains provisions which are 
absolutely hostile to the traditions which 
have prevailed in our country ever since 
it became a republic, not to adopt a bill 
which will deprive men of the right to be 
free pending their trial, not to adopt a 
bill that will allow men to be incarcerated 
for crimes which they have never com-
mitted and which they may never com­
mit, and not to adopt a bill which de­
stroys in the District of Columbia the 

ancient boast of our law that every man's 
home is his castle. 

These liberties, once gone, are gone 
forever. 

I implore the Senate to see that they 
are continued here. 

In closing, I assert, as I have asserted 
several times, there is not a single sen­
tence in the whole bill that provides that 
a man who is preventively detained un­
der its provisions will be released after 
60 days; but, on the contrary, he will 
go through the same merry-go-round at 
the expiration of 60 days, and at the 
expiration of 120 days, unless he is tried 
in the meantime. 

I say the thing to do is to preventively 
detain prosecutors long enough to pre­
pare the cases for trial and preventively 
detain judges long enough to try these 
cases rather th'an put the accused in 
preventive detention awaiting trial. Then 
you will go back .to the only sound method 
of enforcing the criminal law, namely, 
swift trials for those accused of crimE 
and quick judgments for those who are 
convicted. Do not swap that kind of sys­
tem for a system where officers of the law 
can enter the homes of private individ­
uals, as burglars now do, and a. system 
under which men are jailed, not for 
crimes which they have committed or 
for which t hey have been convicted, but 
for crimes they have not committed and 
may never commit. 

Just remember that the price of liberty 
is eternal vigilance, and the way to exer­
cise eternal vigilance in a case of this 
kind is to vote against the adoption of 
a conference report containing a bill 
which has these inequities in it. 

ORDER FOR RECOGNITION OF 
SENATOR TALMADGE ON MON­
DAY NEXT 

Mr. BYRD of West Virginia. Mr. Presi­
dent, at the request of the junior Sen­
ator from Georgia <Mr. TALMADGE), I ask 
unanimous consent that following the 
remarks by the able junior Senator from 
South Dakota <Mr. McGovERN) on Mon­
day next, the able Senator from Georgia 
(MT. TALMADGE) be recognized for not to 
exceed 30 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

EXTENSION OF TIME FOR REPORT­
ING SENATE JOINT RESOLUTION 
207 

Mr. BYRD of West Virginia. Mr. Presi­
dent, I ask unanimous consent that the 
time for reporting Senate Joint Resolu­
tion 207 be extended from July 15 to July 
22, 1970. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

DISTRICT OF COLUMBIA COURT RE­
FORM AND CRIMINAL PROCEDURE 
ACT OF 1970 

The Senate resumed the consideration 
of the repOrt of the committee of con­
ference on the disagreeing votes of the 
two Houses on the amendment of the 
Senate to the amendment of the House to 
the text of the bill <S. 2601) to reor-
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ganize the courts of the District of Co­
lumbia and for other purposes. 

THE FACTS ABOUT NO-KNOCK 

Mr. TYDINGS. Mr. President, as I have 
at some length already made clear in the 
Senate debate yesterday on behalf of the 
managers on the part of the Senate, the 
conference resolution of the so-called no­
knock issue represents a major victory 
for the Senate position. 

Specifically in the interest of safe­
guarding the individual rights of the 
residents of the National Capital and of 
forestalling repressive practices in the 
name of improved law enforcement, the 
Senate conferees insisted upon what I 
have for convenience summed up as five 
critical points: 

First. The statutory exceptions to the 
knock-and-wait rule are strictly limited 
so as to confine no knocking to those few 
circumstances where it is already per­
mitted under existing law. 

Second. Existing law is substantially 
improved by requiring that, when 
grounds constituting exceptions to the 
knock-and-wait rule are known in ad­
vance, then a police officer can no-knock 
only after obtaining court permission in 
advance. 

Third. The conference report restores 
the classic standard of "probable cause," 
derived from the Federal Constitution, 
for testing the sufficiency of the grounds 
for police conduct in the no-knock area. 

Fourth. It is expressly set forth in the 
statement of managers on the part of the 
House, as it is stated likewise in similar 
reports to the Senate, that advance per­
mission is required, not only when the 
applicant literally knows of facts in ad­
vance falling within the exceptions to 
the knock-and-wait rule; advance per­
mission is also required when the appli­
cant should know of such facts, in the 
sense that minimal ordinary diligence on 
the part of the police would have alerted 
the applicant to the facts. 

Fifth. It is a 'lso expressly set forth in 
the House statement of managers that 
the no-knock provision is not to be 
bound by or otherwise construed in light 
of the House District of Columbia crime 
the mere destructibility of the evidence 
being sought might be grounds for de­
parting from the knock-and-wait rule. 

It is true that the conference substi­
tute on no-knock-like the existing com­
mon law ~pproved by the Supreme Court, 
and unlike the much more limited 
Seante version-applies to arrests as well 
as searches. Nevertheless, by insisting on 
the five points just mentioned, the Sen­
ate conferees have seen to it that the 
conference substitute contains nearly 
every safeguard in the original Senate 
version. We have seen to it that the con­
ference substitute surpasses existing case 
law in the number and scope of the 
safeguards provided. In point of fact, the 
conference report conforms quite pre­
cisely to the recommendations of the Bar 
Association of the District of Columbia 
and is well within the parameters of the 
no-knock legislation supported by the 
District of Columbia government. 

In all candor, I must inform you that 
the Senate conferees were not only mind­
ful of the depth of opposition in the 
Washington community to the enact-

ment of legislation touching upon the 
knock-and-wait rule; the Senate con­
ferees were for a while, in fact, inclined 
to defer to that opposition. We enter­
tained for a while the notion that little 
good could come of the legislation-no 
matter how just on the merits-if it 
had to be advanced in an unreceptive, 
hostile atmosphere. In time we chose an­
other course, however; and determined 
to perfect the legislation, and to change 
that atmosphere through the process of 
public education. The need for stabiliz­
ing police practices in the no-knock area 
is too great, the safeguards of the con­
ference substitute are too valuable and 
too many, for us to abandon the issue 
or temper our resolve. 

In the judgment of the Senate con­
ferees, it is far better to have the limited 
exceptions to the knock-and-wait rule 
spelled out and frozen on the statute 
books, instead of leaving the exceptions 
to grow in a disordered fashion and to 
change in Federal and local court case 
law. It is far better to have the limited 
exceptions spelled out clearly, statutorily, 
for the police to observe, instead of leav­
ing police officers as at present to their 
own devices. 

Similiarly, in the judgment of the Sen­
ate conferees, any police encroachment 
on the privacy of the individual should 
issue where possible upon express judi­
cial authority only. It is in the best in­
terest of a just and ordered society that 
the conference substitute relieves the po­
lice officer in most situations of having 
to make the difficult decision of whether 
to no-knock. As protection for the indi­
vidual residents of the National Capital, 
the decision whether to no-knock is 
placed at the very outset in the hands of 
a judge. 

What is equally important, at present 
the courts can supervise and limit police 
no-knocking only by means of the exclu­
sion of evidence at a criminal trial. In 
contrast, by requiring judicial approval 
in advance for no-knock, the conference 
substitute promises to add court super­
vision in the myriad cases where the de­
fendant pleads guilty and there is no 
trial, or where there is no trial because 
the evidence is insufficient or simply not 
found. Under the conference substitute, 
in other words, court supervision is re­
quired on two separate occasions-at the 
time of the request for no-knock au­
thority and at the time of the motion to 
exclude the fruits of any no-knock 
search. Likewise defense counsel, under 
the conference substitute, can move to 
exclude evidence on two grounds-the 
absence of facts comprising an exception 
to the knock-and-wait rule, and the fail­
ure of the police to ask the court for no­
knock authority in advance. 

Again, in many, many respects the 
conference substitute on the so-called 
no-knock issue-like the Senate-passed 
amendment to the crime bill-represents 
an important advance in both the sta­
bility of the law and in the protection 
afforded the individual under the crimi­
nal law of the National Capital. 

Now that the conferees on S. 2601 are 
no longer enjoined from discussing the 
work of the conference, I am especially 
anxious to dispel the wealth of mis-

information which has circulated in the 
past few months on the subject of no­
knock and S. 2601. Time and time again, 
I heard it said that the District of Co­
lumbia crime bill gives the police the 
power to conduct no-knock searches and 
arrests. Once and for all, this statement 
as understood by most nonlawyers is 
100-percent untrue; even as understood 
by lawyers the statement is misleading 
at the very least. The power to no-knock 
does not derive from this legislation or 
any other. No-knock searches and ar­
rests have been permissible, have been 
authorized, since common law times, and 
have expressly been allowed in American 
criminal jurisprudence for 150 years. Re­
gardless of what may have been in the 
House version of S. 2601, the Senate ver­
sion and the similar conference sub­
stitute merely continue existing author­
ity and add to it reasonable further safe­
guards. 

Time and time again, I heard it said 
that the so-called no-knock provision in 
the District of Columbia crime bill ex­
periments with the rights of the resi­
dents of the District and treats them as 
guinea pigs for the Nation. In this same 
vein, it has been charged time and time 
again that no-knock is designed to estab­
lish a precedent for the States. Again, 
nothing could be farther from the truth. 
An overwhelming majority of the States 
already have no-knock authority spelled 
out in their case law, and perhaps as 
many as a dozen or so of the States have 
no-knock provisions in their criminal 
statutes as well. 

The no-knock law in my own State of 
Maryland was spelled out not long ago 
.by the court of appeals of the State. In 
the case of Henson v. State, 236 Md. 518, 
204 A. 2d 516 0964), the police had prob­
able cause to believe, on the basis of ex­
tensive, personal experience that certain 
narcotics evidence would be ftushed down 
the toilet or otherwise irretrievably 
thrown out if they were to adhere to the 
knock-and-wait rule; the police indeed 
had had the premises under surveillance 
for a week, during which time 43 known 
addicts had visited the premises often 
comporting themselves in a manner be­
speaking the transaction of sales of nar­
cotics. The Maryland court ruled unani­
~ously in the Henson case that the po­
llee had authority to no-knock. The con­
ference version of S. 2601 is intended 
merely to codify this and similar court 
rulings, and to add the further safeguard 
of a requirement of prior judicial 
scrutiny. 

Lastly, it should be noted that the no­
knock warrant provision in the con­
ference report on S. 2601 is patterned 
after the equivalent no-knock warrant 
provision in the New York Code of Crim­
inal Procedure, as well as comparable 
provisions in the codes of Nebraska, South 
Dakota, South Carolina, and Utah. 

It has been suggested that the inclusion 
of the "useless gesture" in the list of 
exceptions to the knock-and-wait rule 
creates a loophole, permitting the police 
to take the law into their own hands, to 
no-knock pellmell. Again, however, it 
must be understood that at least under 
the conference substitute the "useless 
gesture" exception positively has no such 
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meaning. The term "useless gesture" 
under the conference substitute is specifi­
cally utilized as a legal term of art, with 
narrow and exclusive reference to pre­
vailing case law. In this way the term is 
restricted to situations as where the of­
ficer's identity and purpose are already 
known to the occupant of the premises to 
be searched, or as where the occupant 
has failed to respond to a knock on the 
door and is known to be asleep and in­
capable of being given notice. (See Miller 
v. United States (357 U.S. 301 (1958)); 
and Bosley v. United States, decided 
April 9, 1970, No. 21,513, U.S. Court of 
Appeals, District of Columbia circuit.) 

To the question, "Does the no-knock 
provision give the police the power to 
enter over the occupant's objection?" the 
answer is decidedly, "No." Already the 
police may enter, even break and enter, 
over the occupant's objection, under a 
Federal statute applicable throughout 
the country (18 U.S.C. 3109). Similarly, 
under the time-honored common law of 
warrants, when a court issues a warrant, 
it decides quite specifically that the in­
terests of the public are such as to make 
entrance requisite regardless of the occu­
pant's wishes. The complementary 
knock-and-wait and no-knock rules, to 
be exact, have nothing to do with 
whether or if the police may break and 
enter uninvited. Rather, they affect only 
the procedures by which the police ex­
ecute said breaking and entering; the 
rules under discussion affect only the 
manner in which the police go about their 
rightful business. 

Next, I have heard it argued that the 
exceptions to the knock-and-wait rule, 
the so-called exigent circumstances, do 
not admit of being known in advance. 
Despite its theoretical appeal, this objec­
tion finds no support in commonsense or 
actual practice. In a gambling case, if it 
is known, for example, that the prospec­
tive defendants regularly use water solu­
ble paper, that they conduct their opera­
tions near a disposal facility, that they 
have defeated searches previously by im­
mediately and effectively disposing of all 
evidence upon receiving preentry notice 
from the police, and that the prospective 
defendants are aware of the police sur­
veillance and are primed to effect the dis­
posal of the necessary evidence-if these 
so-called exigent circumstances are 
known at the time of the execution of the 
search warrant, they are almost invari­
ably also known at least 1 hour in ad­
vance of the execution, in time for the 
police to apply for court permission to de­
part from the knock-and-wait rule. 

Let me give another example: in a case 
involving both armed robbery and mur­
der, if it is known that the prospective 
defendant is armed and will shoot it out 
rather than surrender to the police, for 
example he has just shot and killed a 
police officer in the process of escaping, 
if his recent conduct in escaping has 
made it evident that he knows the po­
lice are hot on his trail-if these so­
called exigent circumstances are known 
at the time of the execution of the arrest 
warrant, they are almost invariably also 
known the 1 hour or so in advance, in 
time for the court to rule on whether 
complete surprise is warranted and on 

whether the knock-and-wait rule must be 
complied with strictly. 

S. 2601 as reported by the House-Sen­
ate conference does not itself authorize 
no-knock in cases like those I have de­
scribed. No-knocking in such cases is 
fully and clearly authorized under the 
law today as it has been for many years. 
What S. 2601 does is to continue that ex­
isting authorization in clearer, statutory 
language, all the while enhancing the 
protection afforded in the interest of in­
dividual privacy by stipulating that 
where possible a judge and not the po­
liceman in the street must make the no­
knock or knock-and-wait decision. I sub­
mit that this course is both advisable as a 
matter of public policy, and, as my exam­
ples demonstrate, also feasible in actual 
practice. 

Without question the most troubling 
criticism that has been leveled on the 
subject of the so-called no-knock issue in 
S. 2601 is the suggestion that the legisla­
tion will heigh ten the level of violence in 
this community. Critics have suggested 
that when police officers depart from the 
knock-and-wait rule, occupants of the 
premises to be searched will, and per­
haps should respond with a blast from a 
rifle. Mr. President, if I believed that 
the net effect of the conference substi­
tute would be an increase in shoot-outs 
with the police, I would immediately 
align myself in opposition to this bill. 
My support of the conference substitute, 
however, reflects my firm conviction that 
the effect of the legislation will not be 
what the critics have supposed; indeed, 
I am amply convinced that most of the 
critics address an issue not now before 
the Congress. 

First, it is a simple fact, as well as a 
matter of commonsense, that the danger 
of shot-outs arises more out of strict ad­
herance to the knock-and-wait rule, 
rather than out of the limited no-knock 
authority in existing law codified in S. 
2601. Shoot-outs, violence, death, occur 
more frequently when the police signal 
their presence and purpose, and give a 
dangerous suspect time to get his 
weapon-not when the police take the 
dangerous suspect by surprise before he 
can arm himself to shoot, We need only 
reflect on the recent, publicized case of 
the local bank robber, Billy Austin 
Bryant. Bryant killed two FBI agents at 
the door of his wife's apartment after the 
agents identified themselves as police­
and clearly not because he mistook them 
for burglars. Again, I am convinced that 
on balance the consequence of limited 
no-knocking is less violence, not more. 
And I am equally confident that the 
police, especially with increased court 
supervision, will continue to utilize their 
law enforcement tools so as not to en­
danger human lives, including their own. 

Next, it is essential that we keep in 
mind what the basic issue is now before 
the Congress. Opposition to the concept 
of no-knocking is deep and widespread, 
in the Congress and in the community. 
What we have pending before us, how­
ever, is not the general question of 
whether police officers may or should 
ever execute warrants without knocking 
and waiting. That question was settled 
long ago in the recesses of our legal his-

tory, and has been reaffirmed and reaf­
firmed by the Supreme Court of the 
United States. Despite our cautious 
reservation, no-knock has been for years 
now a fact of American life and law. 

The issues that are before us, Mr. Pres­
ident, are whether the exception to the 
knock-and-wait rule should be stabilized, 
clarified, in legislative form, and wheth­
er prior judicial approval is feasible and 
well-advised. On these, the genuine is­
sues before us, the Senate conferees have 
expressed their view and ask the concur­
rence of the Senate; public order and in­
dividual privacy merit the safeguards of 
codification and prior approval; prior 
approval, moreover, not only constitutes 
valuable protection, but also is practica­
ble in fact. While I tend to disfavor, and 
fully know the dangers of the broad con­
cept and practice of no-knocking, I 
count myself among the most vigorous 
supporters of reform of the manner of 
statement and procedures surrounding 
the knock-and-wait rule. Notwithstand­
ing the no-knock slogans, disavowals, 
threats, and misstatements, the public 
must understand that it is only this re­
form that is to be found in the confer­
ence report on the District of Columbia 
Court Reform and Criminal Procedures 
Act, only codification and further pro­
tection by substituting an objective judge 
to make vital decisions in place of the 
police. 

Mr. President, I invite attention to the 
opinion of the Supreme Court in the case 
of Ker v. California, 374 U.S. 23, which 
was printed in the RECORD earlier today. 

Mr. TYDINGS. Mr. President, I ask 
unanimous consent that the opinion of 
the United States Court of Appeals for 
the District of Columbia in the case of 
Bosley v. United States, No. 21,513, de­
cided April 9, 1970, be printed in the 
RECORD. 

There being no objection, the opinion 
was ordered to be printed in the RECORD, 
as follows: 

[U.S. Court of Appeals for the District of 
Columbia Circuit, No. 21,513] 

DAVID E. BOSLEY, APPELLANT V. UNITED STATES 
OF AMERICA, APPELLEE-APPEAL FROM THE 
U .8. DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 

[Decided April 9, 1970] 
Mr. R. Timothy Hanlon, with whom Mr. 

Murdaugh Stuart Madden (both appointed 
by this court) was on the brief, for appellant. 

Mr. Donald T. Bucklin, Assistant United 
States Attorney, with whom Messrs. Thomas 
A. Flannery, United States Attorney, Roger 
E. Zuckerman and Victor W. Caputy, Assist­
ant United States Attorneys, were on the 
brief, for appellee. Messrs. David G. Bress, 
United states Attorney at the time the rec­
ord was filed, and John A.. Terry, Assistant 
United States Attorney, also entered appear­
ances for appellee. 

Before Wn..BuR K. MILLER, Senior Circuit 
Judge, and WRIGHT and MAcKINNON, Circuit 
Judges. 

MAcKINNON, Circuit Judge: Appellant was 
charged in a three count indictment with 
housebreaking (D.C. CODE § 22-1801), ra.pe 
(D.C. CODE § 22-2801) , and sodomy (D.C. 
CODE § 22-3502). He was found guilty by a 
jury of housebreaking and sodomy as charged 
and of the lesser included offense of assult 
with intent to commit rape. He was sen­
tenced to four to twelve years for housebreak­
ing, four to twelve years for assault with 
intent to commit rape, and three to nine years 
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for sodomy, the sentences for the assault 
with intent to commit rape and sodomy to 
run concurrently but consecutively to the 
sentence for housebreaking. 

The Government's evidence may be briefly 
summarized. The complaining witness, a 
young lady, testified that she resided by her­
self in an apartment on Connecticut Avenue, 
N.W. in Washington, D.C. She testified that 
on the night of March 16, 1966, she went to 
bed around 11:30 P.M., having locked both 
the door and window to her apartment. She 
testified that she was awakened later that 
night by a man standing over her bed. Her 
testimony that Bosley entered her apartment 
without her consent is corroborated by a 
broken window glass in her apartment op­
posite the fire escape. Both complainant and 
a girl friend testified this was not broken 
earlier in the evening. Thus the fact that 
the window was broken in a manner to per­
mit unlatching the lock from the outside is 
corroborative of the Government's conten­
tion that Bosley had gained admission to the 
apartment in this manner. Also corroborative 
of an outside entrance by Bosley into the 
apartment is complainant's testimony that 
he was wearing gloves when she first noticed 
him standing by her bedside. Bosley admitted 
he had gloves with him at the time. 
- The complaining witness recognized the 
intruder as appellant, whom she had met 
on two previous occasions,1 and who lived in 
the apartment above her. She screamed and 
was told by appellant that he would kill her 
if she continued to scream. She testified that 
appellant then raped her and forced her to 
engage in oral sodomy. She testified that a 
cycle of rape and sodomy continued through­
out the night. Her description of the rape 
and sodomy can only be described as bestial. 
She further testified that appellant left her 
apartment by way of the fire escape the 
next morning, and she then promptly went 
to a girl friend's apartment and called the 
police. 

A detective of the Metropolitan Police ar­
rived at her girl friend's apartment in an­
swer to her call, and together they proceeded 
to her apartment. Shortly thereafter, an­
other detective arrived at complainant's 
apartment and the two officers then went 
upstairs to appellant's apartment. As 
testified to by the detective: 

"We knocked on the door. The door was a 
little bit ajar. We knocked on the door. No 
answer. We could look through and see 
someone laying on the couch. So we just 
pushed the door open and walked in." The 
officers then shook the appellant awake,2 

1 At the first meeting, the complaining wit­
ness had locked herself out of her apartment. 
She went upstairs to the apartment of an­
other girl she knew and was surprised to 
find appellant staying there also. The appel­
lant then assisted her in gaining entry by 
climbing from the upstairs apartment via 
the fire escape to her apartment, going in 
through the window, and opening the locked 
door. The second meeting was apparently a 
brief enconter in front of the building, more 
properly described as a rooming house than 
as an apartment building. It was an older 
home that had been subjected to some re­
modeling. Appellant testified that he was in­
vited to the complainant's apartment during 
this encounter but this was denied by her. 

2 An indication of how soundly appellant 
was sleeping can be gained from the testi­
mony that the police awakened him at about 
8:45 A.M. on March 18th and that he had 
a hangover at the time; that from 10 P .. M. of 
the day previous he had been out celebrating 
his birthday and had consumed 13 cans of 
beer, a couple of mixed drinks and some 
sherry; engaged in three acts of sexual in­
tercourse and several acts of sodomy and had 
been awake until about 7:45 A.M. when he 
went to sleep. He had about one hour's 

placed him under arrest, and took him to the 
police station. Here certain items of appel­
lant's clothing were seized and a sample of 
his pubic hair was taken.3 Apparently no evi­
dence was taken from the appellant's apart­
ment. 

Appellant defendant on the claim of con­
sent. He testified that he had twice met the 
complaining witness in or about their apart­
ment building;' that preceding the early 
morning hours of March 17th he had been 
to a bar and, upon returning to his apart­
ment, had felt lonely. The girl in whose 
apartment he was staying was out of the 
city. He further testified he went down­
stairs to the apartment of the complainant, 
knocked on the door, was admitted and that 
after some conversation, he made advances 
which were accepted by her, after which he 
fell asleep, that when he awoke the next 
morning, complainant was upset about the 
possibility of pregnancy and about her fiance 
learning of the episode; that he was feeling 
poorly and could offer her little sympathy, 
so he left her apartment by the window and 
returned to the upstairs apartment where he 
was staying by way of the fire escape. He 
stated he took this route because he had left 
the keys to his apartment in his apartment. 
When he found there was no food in his 
apartment, he went to a nearby store and 
picked up some groceries, then returned and 
fell asleep on the couch, and the next thing 
he remembered was being awakened by the 
police. 

I 

The appellant first argues that the trial 
court erred in admitting, over objection, a 
certain statement allegedly made by him 
while in police custody and before he had 
been advised of his rights as required by 
Miranda v. Arizona, 384 U.S. 436 (1966). 

The statement in question was allegedly 
made by appellant in his apartment after the 
police had entered and shaken him awake. 
The detective was allowed to testify that 
after they had awakened him they first in­
formed him that the girl downstairs had 
charged him with rape and appellant stated 
that he had not been in the apartment of 
the complainant witness but rather had 
been in a tavern until 2: 00 A.M., at which 
time he had come home and gone to bed. 
The appellant denied making this statement; 
rather he testified as follows: 

"As far as I can recall, when they came in, 
he said the girl downstairs ... complained I 
had broken into her apartment and raped 
her. 

"The only thing I can recall telling him 
was I didn't know what he was talking about, 
that I did not break in and I had not raped 
anybody." 

Appellant was next arrested and taken to 
the police station. 

The Government first argues th:at the 

sleep according to this version. His own testi­
mony reduced the instances of sexual in­
tercourse to one and stated he had slept 
from about 3:00 A.M. to 6:00 A.M. The jury 
did not believe his testimony in other par­
ticulars and the other version of his night's 
activity seems to be the most reliable. 

a The items taken from the appellant at the 
police station included a shirt, T-shirt, un­
dershorts, handkerchief, sweater and trou­
sers. This property was turned over to the 
FBI for analysis. This analysis revealed that 
the fibers taken from appellant's trousers 
and sweater were similar to those found on 
the complainant's sheets, nightgown, and 
panties. Pubic hairs which ma.tched the 
sample taken from appellant were found 
on complainant's nightgown and sheets. 
Evidence of these and similar analyses were 
introduced into evidence by stipulation. Ap­
pellant here challenges the introduction ot 
this evidence. See note 8 infra. 

' See note 1 supra. 

trial court properly admitted the detective's 
testimony as impeachment evidence; the de­
fense argues that the statement was used to 
di>credit appellant's consent defense. In any 
event, we need not dwell long on this point 
since Miranda, if violated, under our deci­
sions would prohibit the introduction of the 
statement even if it were used only for im­
peachment purposes. Miranda v. Arizona 
supra, 384 U.S. at 477; see also Proctor v: 
United States, 131 U.S. App. D.C. 241, 404 F 
2d 819 (1968); Blair and Suggs v. United 
States, 130 U.S. App. D.C. 322, 401 F. 2d 387 
(1968). 

The Government next argues that appel­
lant's statement was voluntary and as such 
comes within the "volunteered statement" 
exception to Miranda. On this point Miranda 
states: 

"[T]he prosecution may not use state­
ments, whether exculpatory or inculpatory, 
stemming from custodial interrogation of 
the defendant unless it demonstrates the 
use of procedural safeguards effective to se­
cure the privilege against self-incrimina­
tion." 384 U.S. at 444. 

We note that the Court drew on distinc­
tion between voluntary and involuntary 
statements, and we may assume that Mi­
randa applies to all statements that come 
within its purview whether volunteered or 
not. 

However, the Court also made it clear that 
not all statements come within the purview 
of its rule. We quote (384 U.S. at 478) : 

"In dealing wtih statements ob-tained 
through interrogation, we do not purport to 
find all confessions inadmissable. Confes­
sions remain a proper element in law en­
forcement. Any statement given freely and 
voluntarily without any compelling in­
fluences is, of course, admissible in evidence. 
The fundamental import of the privilege 
while an individual is in custody is not 
whether he is allowed to talk to the police 
without the benefit of warnings and coun­
sel, but whether he can be interrogated. 
There is no requirement that police stop a 
person who enters a police station and states 
that he wishes to confess to a crime, or a 
person who calls the police to offer a con­
fession or any other statement he desires to 
make. Volunteered statements of any kind 
are not barred b-y the Fifth Amendment and 
their admissibility is not affected by our 
holding today." (Emphasis added). 

The emphasized portion of the quote 
shows that the question to be asked is not 
solely whether the statement was voluntary, 
but rather in what circumstances was the 
voluntary statement made.5 The rest of the 
quote sheds light on this question. It would 
indeed be a harsh rule with respect to a 
volunteered statement made by one who 
walked into the police station in order to 
confess, or who volunteered his confession 
over the telephone, to prohibit its admission 
in evidence because the volunteered state­
ment was offered before the police could give 
the required warning. In these situations, 
there would be no opportunity for over­
reaching or other abusive practices on the 
part of the police and consequently one of 
the main purposes of the Miranda decision­
the deterence of such police practices-­
would not be involved. Exclusion in such 
situations would serve no useful purpose and 
the Court wisely limited its rule to those 

5 In Orozco v. Texas, 394 U.S. 324, 326 
(1969), the police "officers questioned peti­
tioner about incriminating facts" in his own 
room without advising him of his rights. The 
facts there are thus distinguishable from this 
case because here the pollee never questioned 
Bosley about the crime either at his own 
room or at the pollee station and no evi­
dence was o1!ered or admitted as to any re­
sponse Bosley gave to any question by the 
police. 
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statements "stemming from custodial inter­
rogation." 6 

Turning to the case at bar, we note that 
appellant's statement whatever its exact con­
tent 7 was a spontaneous denial of guilt 
which he volunteered when the police in­
formed him of the charges levelled against 
him. We consider the reasoning of Miranda 
is applicable here which allows the admission 
of a voluntary statement that is not the re­
sult of "in-custody interrogation." We note 
here that there was no opportunity for the 
pollee to employ any abusive practice in or­
der to obtain an incriminating statement. At 
the time the statement was made, there had 
been no interrogation whatsoever, and thus 
appellant's statement could not have been 
one "stemming from custodial interrogation." 
And no claim is made that appellant was 
subjected to any custodial interrogation. 

We are not ready to condemn the police 
practice of announcing to a person they may 
seek to arrest the charges against him as 
early as possible in the encounter. In this 
instance the police were only doing what was 
required of them by 18 U.S.C. § 3109. Upon 
learning the charges, the arrested person may 
quite naturally make a spontaneous state­
ment of innocence or noninvolvement. At 
this point, the police may have had no op­
portunity to give the Miranda warnings or 
to prevent the statement from being made. 
They had no such opportunity here. Exclu­
sion of a statement made in these circum­
stances would not effectuate the purposes of 
the Miranda decision. 

We recognize that at some point in time 
during the course of the arrest it could no 
longer be contended that the police were 
without opportunity to give the Miranda 
warning. We believe that Miranda does re­
quire the police to warn an arrested suspect 
of his rights as immediately as practicable 
after arresting him. A heavy burden rests on 
the Government to prove any contention 
that the arrested suspect volunteered a 
statement without any "interrogation," ex­
plicit or implicit, on the part of the police 
and before he could be warned of his rights. 
See Miranda v. Arizona, supra, 384 U.S. at 
475. We also recognize tha.t the case before 
us would be quite different had the police 
interrogated the appellant in conjunction 
with informing him of the charges against 
him, i.e., had the police informed the appel­
lant of the charges and then asked him to 
respond to these charges. But the case at 
bar is not such a case. Here the appellant's 
statement was a spontaneous denial of guilt 
which he volunteered in response to the an­
nouncement of the charges levelled against 
him before the police had an opportunity to 
give the usual warning. We do not think the 
Miranda decision was intended to apply to 
such facts. Its entire thrust, as it reiterates 
so many times, is at "in-custody inter­
rogation." 

The appellant next argues that the state­
ment allegedly made by him, along with cer­
tain physical evidence,8 should not have been 
admitted on the grounds that they were ob­
tained following his arrest which was in vio-

6 Miranda v. Arizona, 384 U.S. 436, 444. 
(1966). 

7 Seep. 4, supra. 
a See note 3, supra. We note that this phys­

ical evidence was not seized at the appel­
lant's apartment, but rather was taken from 
him at the police station after his arrest. 
Appellant argues that this evidence should 
have been suppressed a.s "fruits of the poi­
sonous tree" under Wong Sun v. United 
States, 371 U.S. 471, 487-88 (1963). However, 
granting arguendo the primary illegality, we 
are far from clear that the seizure of this 
evidence was not so remote so as to be 
"purged of the primary trait." Id. In any 
event, our disposition on the merits of the 
§ 3109 question renders decision of this ques­
tion unnecessary. 

lation of 18 U.S.C. § 3109 (1964). That stat­
ute provides: 

"The officer may break open any outer or 
inner door or window of a house, or any part 
of a house, or anything therein, to execute 
a search warrant, if, after notice of his au­
thority and purpose, he is refused admit­
tance or when necessary to liberate himself 
or a person aiding him in the execution of 
the warrant." 

It is clear that appellant's point does not 
raise constitutional issues because it is un­
questioned that the police did have prob­
able cause to enter to arrest Bosley for fel­
onies. What is raised is the application of the 
statute to the entry and its effects on certain 
evidentiary matters. In Miller v. United 
States, 357 U.S. 301 (1958), the Supreme 
Court held section 3109 to be applicable to 
arrests,9 and the Court has since broadly con­
strued the section to proscribe an "unan­
nounced intrusion," Sabbath v. United 
States, 391 U.S. 585, 590 (1968). 

On the other hand, the Supreme Court has 
left open the question of whether there may 
be exceptions to the requirements of sec·tion 
3109 in certain circumstances. See Sabbath 
v. United States, supra, 391 U.S. at 591; Ker 
v. California, 374 U.S. 23, 40 (1963); Wong 
Sun v. United States, 371 U.S. 471, 482-83 
(1963); Miller v. United States, supra, 357 
U.S. at 309-10. Mr. Justice Brennan was 
clearly of the opinion there would be certain 
exceptions to any constitutional ruling on 
the subject, Ker v. California, supra, 374 U.S. 
at 47, and Mr. Justice Marshall has suggested 
that these exceptions may be applicable to 
section 3109, Sabbath v. United States, supra, 
391 U.S. at 591 n.8. Lower courts have, in 
fact, engraftect certain exceptions onto sec­
tion 3109. One of these may be termed the 
"useless gesture" exception. Cf. Miller v. 
United States, supra, 357 U.S. at 310; Hair v. 
United States, 110 U.S. App. D.C. 153, 155 n.9, 
289 F.2d 894, 896 n.9 (1961). In the past it 
has been applied when the arresting officers 
were justified in being virtually certain that 
the person to be arrested knew their purpose, 
and hence compliance with section 3109 
would be a "useless gesture." See, e.g., Wittner 
v. United States, 406 F .2d 1165, 1166 (5th Cir. 
1969); Der Garabedian v. United States, 372 
F.2d 697, 699 (5th Cir. 1966); Chappell v. 
United States, 119 U.S. App. D.C. 356, 358-59, 
342 F.2d 9'35, 937-38 (1965). 

We think application of the "useless ges­
ture" exception to the case at bar is appro­
priate. We note that the officers originally 
attempted to comply with section 3109 by 
knocking on the partially open door. They 
received no response and apparently knocked 
again. Then, noting that appellant was asleep 
on the couch they entered the apartment 
through the open door, awakened appellant 
and announced their purpose. Since appel­
lant had not been awakened by their knock­
ing, the officers could reasonably have con­
cluded that further knocking or verbal an­
nouncement would be a "useless gesture." 
Indeed, it appears that at this point the most 
practical means available to the officers to 
carry out their duty of giving notice of their 
authority and purpose was to enter the apart­
ment and awaken the appellant. We note that 
the officers, after they had awakened the 
appellant, did immediately state their pur­
pose (and impliedly their authority) by in­
forming the appellant of the charge levelled 
against him. To have done so before entry 
would have been useless gesture as the person 
the statute is designed to protect, the occu­
pant, was asleep alld the indications to the 
officers were that he was not capable of hear­
ing them as he had not been awakened by 
their knocking. We conclude that the entry 
through the open door in these circum­
stances did not violate section 3109. 

Affirmed. 

9 This circuit had reached a similar result 
prior to Miller in Accarlno v. United States, 
85 U.S. app. D.C. 394, 179 F. 2d 456 (1949). 

Mr. TYDINGS. Mr. President, the 
thrust of the remarks I have just com­
pleted is that the so-called no-knock 
provisions in the Senate bill in no way 
enlarge existing law with respect to the 
circumstances under which a police offi­
cer is justified in following the common 
law exceptions to the normal knock-and­
wait procedure in executing an arrest 
under a search warrant. 

One of the great problems with this 
issue is that the average citizen, in­
deed, the average lawyer, indeed, the 
average, I am afraid, Member of Con­
gress, does not know what the common 
law exceptions to the knock-and-wait 
rule of executing an arrest under a 
search warrant are; most, I am afraid, 
have no knowledge of the decisions. 
laws, statutes, either of the United 
States, of the District of Columbia, or 
of the several States. It is for that reason 
that I have placed in the RECORD the 
leading Supreme Court case, Ker against 
California, and the most recent Distrlct 
of Columbia case, Bo.sle against United 
States, which set forth basically the com­
mon law exceptions to the basic require­
ment that a police officer must knock 
and wait before executing a search war­
rant or an arrest warrant. 

In the case of Ker against California. 
the situation involved entering and seiz­
ing illegally obtained marihuana with­
out k:~10cking, stating the purpose, or 
followmg the normal procedure in exe­
cuting a search or an arrest warrant. 
Of course, in that case there was not 
even an arrest or a search warrant, but 
the SUPl'eme Court found that the cir­
cums·tances were sufficient to justify the 
arrest. The issue with which we are 
concerned, of course, is whether the 
seizure was justified because it was a 
breaking without following the normal 
knock-and-wait procedure. 

The issue in the California case was 
that the California statute specifically 
codified the whole knock-and-wait prin­
ciple, namely, that in the execution of 
a warrant a police officer must knock 
and wait prior to the actual entry. 

I shall read from page 38 of the Su­
preme Court decision in Ker against 
California, as follows: 

Since the petitioners' federal constitu­
tional protection from unreasonable searches 
and seizures by police officers is here to be 
determined by whether the search was inci­
dent to a lawful arrest, we are warranted in 
examining that arrest to determine whether. 
notwithstanding its legality under state law, 
the method of entering the home may of­
fend federal constitutional standards of rea­
sonableness and therefore vitia.te the legality 
of an accompanying search. We find no such 
offensiveness on the facts here. Assuming 
that the officers' entry by use of a key ob­
tained from the manager is the legal equiv­
alent of a "breaking," see Keiningham v_ 
United States, 109 U.S. App. D.C. 272, 276, 
287 F. 2d 126, 130 (C.A. D.C. Oir. 1960), it 
has been recognized from the early common 
law that such breaking is permissible in exe­
cuting an arrest under certain circumstances. 
See Wilgus, Arrest Without a Warrant, 2Z 
Mich. L. Rev. 541, 798, 800-806 (1924). In­
deed, 18 U.S.C. § 3109,10 dealing with the exe­
cution of search warrants by federal officers. 
authorizes •breaking of doors in words very 
similar to those of the Californi·a statute, 
both statutes including a requirement o:f 
notice of authority and purpose. 
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I continue by reading from page 39: 
Here, however, the criteria under Califor­

nia law clearly include an exception to the 
notice requirement where exigent circum­
stances are present. Moreover, insofar as vio­
lation of a fed-eral statute required the ex­
clusion of evidence in Miller, th-e case is in­
apposite for state prosecutions, where ad­
missibility is governed by constitutional 
standards. Finally, the basis of the judicial 
exception to the California statute, as ex­
pressed by Just ice Traynor in People v. Mad­
dox, 46 Cal. 2d, at 306, 294 P. 2d, at 9, effec­
tively answers the petitioners' contention: 

"It must be born-e in mind that the pri­
mary purpose of the constitutional guaran­
t ees is to prevent unreasonable invasions of 
the security of the people in their persons, 
houses, papers, and effects, and when an 
officer has reasonable cause to enter a · dwell­
ing to make an arrest and as an incident to 
that arrest is authorized to make a reason­
a bl-e search, his entry and his search are not 
unreasonable. Suspects have no constit u­
tioni!l right to destroy or dispose of evidense, 
and no basic constitutional guarantees are 
violated because an officer succeeds in getting 
to a place where he is entitled to be more 
quickly than he would, had he complied with 
seotion 844. 

Section 844 is the basic California 
search and warrant law, which requires 
an officer to knock and identify himself 
and his purpose before entering. I con­
tinue to read: 

Moreover, since the demand and explana­
tion requirements of section 844 are a codi­
fication of the common law, they may rea­
sonably be interpreted as limited by the 
common law rules that compliance is not 
required if the offi-cer's peril would have 
been increased or the arrest frustrated had 
he demanded entrance and stated his pur­
pose. (Read v. Case, 4 Conn. 166, 170 [10 
Am. Doc. 110]; See Rest., Torts, § 206, com. 
d.) Without the benefit of hindsight and 
ordinarily on the spur of the moment, the 
officer must decide these questions in the 
first instance. 

Mr. President, one of the most diffi­
cult problems confronting the criminal 
justice system is how to handle a dan­
gerous criminal defendant whom a judge 
believes will commit another crime if 
released pending trial on a criminal 
charge. 

In many Western countries, the prob­
lem is resolved by an open process in 
which the defendant has a chance to 
show why he ought not to be detained, 
but in which the judge has the power 
to protect society from defendants who 
are deemed to be dangerous. In our coun­
try, historically and today, we have han­
dled the same situation through a hypo­
critical system of high money bond wh ich 
imprisons poor defendants, who may not 
be dangerous, but releases the more af­
fluent defendants, who may be the most 
dangerous of all, when they post their 
money bail. 

The District of Columbia crime bill 
conference report now pending before 
the Senate contains provisions for reform 
of this hypocritical practice and con­
forms it to the practice of other nations 
in the Western world. It is called pre­
trial detention. I would call it bail re­
form. 

While considerable difference of opin­
ion characterizes the various interpre­
tations of statistical evidence on the sub­
ject, recent studies have demonstrated, 
at least, that crime committed by per-

sons on court-ordered release, or bail 
recidivism, is of large enough propor­
tions to be considered of major conse­
quence to law enforcement. The National 
Bureau of Standards report indicate that 
25 percent of persons charged with dan­
gerous crimes and 17 percent of those 
charged with violent crimes can be ex­
pected to be rearrested for further crime 
while on pretrial release. These figures 
must be further adjusted to reflect the 
fact that many crimes are not reported 
to the police, and that only 30 percent 
of reported crimes, even, result in ar­
rest and criminal charges. 

The conference report provides several 
solutions to this problem in addition to 
the pretrial detention alternative: court 
reorganization to promote speedy trials 
and increased bail supervision by an ex­
panded bail agency should have an espe­
cial impact. Pretrial detention remains 
as an essential technique, however, for 
dealing with certain incorrigible crimi­
nals who feel they have little to lose by 
committing more crimes while on bail or 
for controlling compulsive narcotics ad­
dicts who must engage in crime to sup­
port their habits. 

The Bail Reform Act of 1966, while 
partially achieving its goal of decreasing 
reliance upon money bond as a condition 
for release, also deprived the courts of 
any legal authority to consider potential 
dangerousness in setting conditions of 
release. Examples of increased bail 
recidivism under the current law are 
familiar to nearly every citizen in the 
District of Columbia. The recent pub­
licized shoot-out--discussed on the floor 
of the Senate--between a police officer 
and two armed robbers, which resulted 
in serious injury to the patrolman and 
death to one of the suspects, is but one 
of many such cases. Franklin Moyler 
had previously been convicted of one 
robbery and, at the time of the most re­
cent holdup in which he met his death, 
was on bail in connection with two other 
armed robbery charges. A narrowly con­
fined and adequately safeguarded pre­
trial detention alternative, as approved 
by the conference, constitutes a sig­
nificant part of the needed response to 
cases such as this one. 

Equally, if not more important, how­
ever, is the fact that enactment of the 
conference report will constitute a ma­
jor reform in existing bail practices 
which, in conjunction with the bail 
agency expansion, will clearly result in 
a net decrease in the percentage of per­
sons who are detained prior to trial. His­
torically, danger to the community has 
always been considered by trial courts in 
setting money bond which could be 
manipulated to effect complete detention 
prior to trial, unencumbered by proce­
dural safeguards. Pretrial detention is 
not a new concept, the thousands of per­
sons who have waited in the District of 
Columbia Jail, often as long as a year or 
more, for the trial dates to come can 
testify that pretrial detention is a daily 
reality. In spite of the Bail Reform Act 
of 1966 the practice of pretrial detention 
through high money bond persists on a 
large scale in the National Capital. This 
irony is attributable in large part to two 
shortcomings in existing law: First, the 
failure of Congress to implement the Bail 

Reform Act by providing resources for 
supervision of persons who would be 
eligible for release were such supervision 
readily available, and second, the pro­
hibition against consideration of danger­
ousness in setting release conditions-­
which have forced actual and inevitable 
consideration of dangerousness to be 
shrouded in hypocrisy. 

Recent studies of the bail practices in 
the District of Columbia show that over 
30 percent of persons charged with crim­
inal offenses are currently being detained 
because of their inability to post a money 
bond. The detention rate for felony sus­
pects is 40 percent. Nor does money oond 
need to be high to be unreachable for the 
indigent defendant. These studies show 
that a sizable portion of these detained 
defendants were merely charged with 
misdemeanors. These persons were held, 
not on grounds of dangerousness, but 
simply because court and counsel were 
not able to devise adequate release condi­
tions. The expansion of the bail agency's 
functions to include supervision of per­
sons on court-ordered release will pro­
vide an adequate release alternative in 
the vast number of marginal cases where 
personal recognizance is counterindi­
cated, and will free other, more rigorously 
policed supervision resources for the more 
difficult cases. 

The 30-percent figure for all arrests 
and the 40-percent figure in felony cases 
also represent, however, many persons 
who are currently detained on the basis 
of their dangerousness. TodaiY when a 
trial judge is faced with a bail decision 
involving an extremely dangerous sus­
pect, the judge is forced to choose be­
tween ignoring his better judgment and 
the consequence to the community upon 
the release of the suspect or engaging in 
the subterfuge of setting an intention­
ally high and unreachable money bond. 
Nominally the money bond is calculated 
to assure appearance at trial, but in re­
ality it is designed to detain the defend­
ant in order to protect the community 
from his dangerous or violent behavior. 
This practice can no longer be tolerated. 
It permits an approach to pretrial deten­
tion that is both overinclusive and un­
derinclusive in effect. It is overinclu­
sive because the process is committed 
solely to the unreviewable discretion of 
the trial judge's mental processes. As a 
result, through the lack of procedural 
safeguards many persons who should be 
released are often detained. It is under­
inclusive because the hypocrisy of pres­
ent bail practices does not permit the 
courts to focus directly, forthrightly, and 
in an adversary proceeding upon the 
question of dangerousness. As a result, 
many persons are being released to com­
mit new crimes while on bail. In both in­
stances, in addition to being arbitrary, 
the present practice is totally discrimina­
tory, since it permits the detention of the 
poor but allows the rich defendant to 
be released re~ardless of what may be his 
greater danger to society. 

Any objective appraisnl of the bail pol­
icies currently in effect in the District of 
Columbia would dictate that another ma­
jor reform if the bail laws is essential. 
The provisions approved in the confer­
ence report represent an important step 
in that directi'Jn. Reform is achieved first 
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by making visible the consideration of 
dangerousness in setting release condi­
tions or in ordering detention. Hence­
forth, the pretrial detention provisions 
of this legislation, not financial condi­
tions, will be tmposed to assure the safety 
of the community, and conversely, high 
money bond may not be used as a 
means to deny release on the untested 
assumption of dangerousness. Second, if 
release is to be denied, it must be denied 
forthrightly in an adversary proceeding 
which fulftlls the constitutional promise 
of due process of law. The detention de­
cision is surrounded by a panoply of 
safeguards including- limits relating to 
detention eligibility, procedural due 
process, and the actual detention itself. 

First, detention can be ordered for a 
limited number of categories of defend­
ants of the type which available evidence 
demonstrates pose an appreciable danger 
to society. If charged with a crime of vio­
lence, a defendant is not eligible for de­
tention unless he is currently on bail, 
probation or parole, or has recently been 
convicted of another crime of violence. 
The Senate conferees furthermore in­
sisted that persons who are charged with 
an extremely dangerous crime--limited 
to forcible robbery, first degree burglary, 
arson, forcible rape, and felonious sale of 
narcotics-must be shown to have a prior 
pattern of dangerous behavior. A con­
fined narcotics addict charged with a 
crime of violence may be held for treat­
ment, and any defendant who threatens 
or injures witnesses or jurors in order to 
obstruct justice may be held. None of 
these defendants may be detained unless, 
after a thorough and exhaustive explora­
tion of alternative release conditions, the 
court finds that no condition would rea­
sonably assure the safety of the com­
munity. Most important, with the excep­
tion of the obstructor of justice, the Gov­
ernment must establish in each case that 
there is a substantial probability of the 
defendant's ultimate conviction. 

Second, procedural due process is as­
sured by the requirement that these find­
ings be made after an adversary hearing 
of record with the defendant represented 
by counsel and with the right to present 
witnesses on his own behalf and to cross­
examine witnesses presented against him. 
The Government must bear the burden 
of proof, and a prompt appellate resolu­
tion of any detention order is provided. 

Finally, additional safeguards are re­
quired in the event detention is ordered. 
The Senate conferees receded to the 
House limitation of any detention order 
to 60 days, but insisted upon an expedited 
trial calendar and an agreement to urge 
budgetary appropriation for 25 new pros­
ecutors for the District, to assure that 
the time limits will be met and in most 
cases met in substantially less than 60 
days. To this end the Senate conferees 
also insisted that the time limits not be 
extended by virtue of the filing and res­
olution of pretrial defense motions. In 
addition, during his confinement, the de­
fendant should be set apart from con­
victed offenders, have liberal access to 
counsel, and be released for short pe­
riods in custody to secure witnesses and 
prepare his defense. 

It bears mentioning that the Senate 

conferees were not unmindful of the seri­
ous constitutional questions raised by any 
legislatively sanctioned pretrial deten­
tion on grounds of dangerousness. This 
concern should be fully aired in the de­
cision to adopt the conference report; 
however, on the basis of existing author­
ity the conferees could not locate persua­
sive evidence that a narrowly limited and 
fully protected detention alternative vio­
lates either the due process clause or the 
eighth amendment. The prohibition 
against excessive bail cannot be read to 
mandate bail in all cases; it merely for­
bids the imposition of high money bail in 
cases where the defendant has a right to 
statutory bail. This reading is supported 
by the Judiciary Act of 1789, passed by 
the same Congress that adopted the Bill 
of Rights, which limited the right to bail 
to noncapital cases. Moreover, in the 
early days of the Republic capital of­
fenses included murder, burglary, arson, 
forcible rape, and many other offenses. 
The eighth amendment does not speak 
of exceptions for capital cases, nor does 
it authorize the detention of a defendant 
when witnesses or jurors are threatened 
or when a defendant is charged with an 
offense while on probation or parole or 
pending extradition. Yet these exceptions 
have repeatedly been approved. 

In Carlson v. Landon, 342 U.S. 524 
0952), the Supreme Court observed: 

The bail clause was lift ed wit h slight 
changes from the English Bill of Rights Act. 
In England that clause has never been 
thought to accord a right to bail in all cases, 
but merely to provide that bail shall not be 
excessive in those cases where it is proper 
to grant bail. When this clause was carried 
over into our Bill of Rights , nothing was said 
that indicated any different concept. The 
Eight h Amendment has not prevented Con­
gress from defining the classes of cases in 
which bail shall be allowed in this country. 
Thus in criminal cases bail is not compul­
sory where the punishment may be death . 
Indeed, the very language of the Amend­
ment fails to say all arrests must be bailable. 

This interpretation was reaffirmed in 
the recent District Court case of United 
States ex rel. Covington v. Coparo, 297 F. 
Supp. 203 (S.D.N.Y. 1969), in which the 
court said: 

Congress could, without running afoul 
of the Eighth Amendment, ... provide ... 
that persons accused of kidnapping, bank 
robbery with force and violence, or other 
serious non-capital crimes are not entitled 
to bail as a matter of right. 

The ultimate test of constitutionality is 
due process of law. It is inconceivable 
that for decades de facto detention 
through high money bond and absent any 
procedural protections could avoid con­
stitutional condemnation, while a meas­
ured response to bail recidivism fully 
surrounded by due process protections, 
the net result of which will guaraLtee the 
release of many persons wrongfully de­
tained, will not pass constitutional mus­
ter. The amendment to the Bail Reform 
Act, as approved in conference, is such 
a measured response. The pretrial deten­
tion alternative, approved in the confer­
ence report, in fact, is much more care­
fully limited than the actual practice in 
the Federal system or the practice as it 
has existed in virtually every State and 
most countries of the Western World. 
Dangerousness is a typical consideration 

in setting bail in France, West Germany, 
Sweden, Norway, the Netherlands, most 
states of Australia, and most provinces 
of Canada. . 

The British success with pretrial de­
tention over hundreds of years demon­
strates that a carefully safeguarded sys­
tem can be consistent with the concept 
of the Bill of Rights and still meet the 
public safety needs of a modern society. 

As the Right Honorable Lord Denning, 
Master of the Rolls (third-ranking mem­
ber of the judicial system in England) 
has said: 

Be it murder, rape, bank raid, or the like, 
in England we do not allow that man out on 
bail; we keep him imprisoned pending his 
t rial. It isn't necessary to show that he may 
abscond. If there is reason to think that he 
may make another offense, we do not let him 
out so that he may do it pending trial. We 
keep him in prison until he is tried. 

But I believe here, and I have heard the 
controversy, that it is an unfair procedure; 
you are imprisoning him without trial; he 
has not been convicted; what right have you 
to imprison him like this pending trial? 

In England we do. I think it is right, 
myself, but this is important: We make sure 
that he is tried speedily. In England, every 
man, after his arrest, we arrange for him to 
be tried wi thin 8 weeks, the greatest length 
between arrest and tria l. 

I have been most interested to hear of the 
bill now before Congress in which proposals 
are made for preventive detention in this 
count ry providing always that the man is 
tried within 60 days. To my mind, our ex­
perience in England, we would have thought 
that very desirable. It is a matter of contro­
versy for you, but I let out that thought 
because in our experience in England it is 
better for society that criminals or potential 
criminals should not be let loose pending 
trial. We do not let them out on bail, al­
though we have in our bill of rights, like you, 
the prohibition against excessive bail being 
demanded. 

As we consider the provisions for pre­
trial detention, remember the District of 
Columbia busdriver who on the night of 
March 12, 1968, was threatened with 
having his throat slashed by a robber 
who, only 10 days before, had been re­
leased without bail after he robbed an­
other busdriver only a few blocks away. 
Subsequently, the culprit was convicted 
of both offenses. 

Recall the downtown bank teller who, 
on the morning of May 4, 1968, faced 
down the barrel of a pistol held by a thug 
who had robbed a Safeway store 4 months 
earlier, but had been released without 
bond. He was subsequently convicted of 
both crimes. 

Consider the young woman who was 
choked and raped in her own apartment 
near Capitol Hill on June 11, 1968, by an 
assailant who, three weeks later, after 
he was released without bond on the 
rape case, appeared at his victim's place 
of work, fired five shots at her, and 
struck her down with a bullet in the 
shoulder. 

The revision of the District's bail laws 
will provide a visible, reliable, and fully 
safeguarded procedure for dealing with 
cases such as these, and, at the same 
time hasten the prompt release of many 
persons who are presently being need­
lessly detained. I urge the Senate to 
approve this important reform measure. 

Mr. ERVIN. Mr. President, in my re­
marks earlier I mentioned a telegram I 
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had received from members of the Har­
vard Law School faculty. I have located 
the telegram, and I ask unanimous con­
sent to have it printed at this point in 
the RECORD. 

There being no objection, the tele­
gram was ordered to be printed in the 
RECORD, as fOllOWS: 

CAMBRIDGE, MAss., JULY 16, 1970. 
Senator SAMUEL ERVIN, 
Washington, D.C. 

The undersigned members of the Harvard 
Law School faculty belleve that a number 
of provisions of the conference version of 
the District Crime b111 including those on 
mandatory sentencing and preventive de­
tention are unfair and undesirable and 
would be a bad precedent for other jurisdic­
tion. 

Ervin we support your efforts. 
James Vorenberg, Frank E . A. Sander, Lau­

rence Tribe, Allan A. Stone, Albert M. Sacks, 
Vern Countyman, Leonard M. Ross, John T. 
Dawson, Lloyd E. Ohlin, Robert E. Keeton, 
Oliver Oldman. 

PRETRIAL DETENTION 
Mr. DOLE. Mr. President, in recent 

months there has been a great outcry 
about the various legislative proposals 
in Congress to authorize the limited pre­
trial detention of dangerous defendants. 
Inasmuch as these proposals raise im­
portant issues of public policy and con­
stitutional law, debate and controversy 
are quite in order. 

To date, however, most public criti­
cism of pretrial detention has been 
marked by strident rhetoric and an al­
most complete unwillingness to ac­
knowledge the merit in opposing argu­
ments. When criticism of this nature 
springs from ~partisan sources, as it usu­
ally does, one questions whether the 
critic is trying to enlighten or trying to 
inflame--whether his purpose is to re­
solve the issues reasonably or berate the 
administration. 

What is particularly unfortunate is the 
tendency of some newspapers to accept 
and repeat the misstatements and ex­
aggerations of these critics as gospel 
truth. 

Just 2 weeks ago, the Solicitor General 
of the United States, a man whose record 
of distinction as dean of the Harvard 
Law School and in his present post is 
well known, had something to say about 
this phenomenon. Commenting on the 
difficulty the Department of Justice has 
encountered in getting a balanced ac­
count before the public, Dean Erwin 
Griswold said: 

I might mention the considerable furor 
which is raised about a proposal which the 
press and others attack as the "preventive 
detention" b111. Now, if one will read this 
proposal, he will find that it might just as 
fairly be called the "prompt trial" bill. 

Then the Solicitor General went on to 
say: 

I keep hoping that some truly scholarly 
person, genuinely interested in the sound de­
velopment of our criminal law, in this period 
when it confronts very difficult problems, will 
give this proposal full and fair consideration. 
More consideration might well be given to 
the history of the bail provision, to long ac­
cepted practices in this country, and to the 
methods followed 1n other countries, par­
ticularly in Great Britain, Canada, and Aus­
tralia where there is high regard for civil 
liberties, as there is here. Instead the ap­
proach is almost entirely in terms of shib-

boleths, and the efforts of department offi­
cers to deal with the problems generally re­
ceive short shrift. 

Mr. President, I am glad to report that 
a truly scholarly person, genuinely inter­
ested in the sound development of our 
criminal law, has given pretrial deten­
tion a full and fair consideration. 

Paul E. Wilson, Kane professor of law 
at the University of Kansas, is recognized 
in my State and throughout the country 
as a distinguished scholar with an im­
pressive commitment to public service. A 
former assistant attorney general of 
Kansas, he has taught criminal law at 
the University of Kansas School of Law 
since 1957 and is now an editor of the 
American Criminal Law Quarterly, 
which is published by the section on 
cri."llinallaw of the American Bar Asso­
ciation. 

Writing in the spring issue of the 
Journal of the Kansas Bar Association, 
Professor Wilson examined the full range 
of issues in bail reform, including pre­
trial detention. His treatment of these 
issues reflects a balance and perspective 
that is all too often lacking in discussions 
on this subject. 

He can say, for example, that "pretrial 
detention imposes burdens both on the 
accused and on the community." He can 
outline those burdens in detail. 

Yet he can conclude that "pretrial 
detention and the conditions of pretrial 
release ought to be available to protect 
the integrity of the criminal process as 
well as to protect the community against 
extraordinary risks of danger from a de­
fendant's future crimes." 

While observing candidly that there 
are constitutional arguments on both 
sides of pretrial detention, Professor 
Wilson nonetheless states: 

I have no difficulty in accepting the propo­
sition that when there has been a sufficient 
showing, in a proceeding involving adequate 
procedural safeguards, that the release of 
one accused of crime poses an extraordinary 
danger to the community, the Government 
has t he power to deny pre-trial release to 
one charged with crime. . . . I take the 
view that the Congress may constitutionally 
authorize a court to find in a proper judicial 
prcceeding that the hazards of an accused 
person's release in the community pending 
trial are sufficiently great to justify his 
detent ion and the denial of bail . 

The plain alternative to professor Wil­
son's position is that Congress may not 
constitutionally authorize a court to de­
tain a defendant before trial, regardless 
of the fairness of the proceedings or the 
danger the defendant's release would 
pose to others. 

In my view, this alternative is unreal­
istic, unreasonable, and unacceptable. It 
does not square with the traditional 
power to hold capital defendants before 
trial; and it does not accommodate the 
legitimate interests of society at large. 
As Deputy Attorney General Richard 
Kleindienst has put it: 

Society has the inherent right to protect 
its members, for limited periods through due 
process procedures, from persons who pose a 
serious threat to life and safety. 

Congress must face up to the problem 
of crime on bail. It is not a myth. It is a 
fact of life in every metropolitan area, 
particularly in the District of Columbia. 
We must come to grips with defendants 

who are so reckless and so dangerous 
that they cannot be released without 
seriously jeopardizing the public Eafety. 
Such defendants include: 

First. Professional armed criminals 
whose sole occupation is to break into 
homes or stage holdups on the street; 

Second. Narcotics addicts who resort 
to serious felonies and crimes of violence 
to support their habits; 

Third. Incorrigible troublemakers with 
long records and demonstrable streaks 
of viciousness ; 

Fourth. Compulsive sex offenders and 
arsonists; and 

Fifth. Persons with special motives to 
engage in crime. 

Speedy tlials are not the whole an­
swer to the problems posed by these 
people, because as long as we live in a 
society that affords criminal defendants 
important procedural protections, there 
will always be a gap between arrest and 
trial. During this period, some defend­
ants cannot be trusted to conform to law­
ful behavior. 

When the release of a defendant be­
fore t rial would create a clear and obvi­
ous danger to the public safety, a court 
should have the power to deny release 
for a limited period until a prompt trial 
can be held. 

I ask unanimous consent to have 
printed in the RECORD the article by 
Prof. Paul Wilson on pretrial detention, 
published in the spring 1970 journal of 
the Kansas Bar Association. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

NEW APPROACHES TO PRETRIAL DETENTION 
(By Paul E. Wilson) 

INTRODUCTION 
In 1969 I was invited to testify before 

the Subcommittee on Constitutional Rights 
of the United States Senate Committee on 
the Judiciary with reference to the proposed 
amendment s to the federal Bail Reform 
Act of 1966.1 This article is an adaptation 
of my statement to the Subcommittee.2 As 
the pre-trial release provisions of the pro­
posed Kansas Code of Criminal Procedure a_ 
which may have been enacted by the time 
this is published-are substantially like 
the present federal statute, the views that I 
expressed to the Subcommittee may be quite 
revelant to current Kansas concerns. I admit 
that my statement is polemic-an argument 
for bail reform. In summary, I take the posi­
tion that money bail, as the exclusive crite­
rion of pre-trial release, is an inadequate and 
irrational standard. To the extent that bail 
imposes a burden upon persons whose ap­
pearance for trial can be assured by other, 
less onerous means, it places too high a 
price upon justice. To the extent that money 
bail permits the release of dangerous per­
sons, whose propensities to commit other 
violent crimes can be demonstrated, it af­
fords the community an insufficient meas­
ure of protection. 

THE CASE FOR BAIL REFORM 
The Bail Reform Act of 1966 and its state 

counterparts represent significant steps to­
ward the realization of the goal of equal 
justice. Perhaps, in view of the widespread 
commitment to the idea of bail reform, ar­
guments in its support are no longer timely 
or appropriate. But skeptics remain. Many 
jurisdictions adhere to the traditional con­
cepts. Also, I am aware that deficiencies and 
imperfections of the acts and their admin­
istration have been commented on by law 

Footnotes at end of article. 
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enforcement officers, prosecutors, judges, 
and indeed, by members of the Congress. 
As in the case of all new legislation, expe­
rience has demonstrated a need for amend­
ment and for additional implementation. I 
should hope, however, that any amendments 
wm be carefully devised and will reflect a 
determination not to retreat from the basic 
purposes expressed. 

The use of money bail as the pervasive 
mP.an.c: of securing the appearance of per­
sons charged with crime is an anachronism. 
Without questioning its historical sound­
ness, I would suggest that presently the prac­
tice of conditioning pre-trial release upon 
the supplying of monetary security, fixed 
in accordance with a pre-devised schedule, 
is an inadequate approach to most pre-trial 
detention and release problems. 

Any statute dealing with pre-trial deten­
tion must be drawn with a view to recon­
ciling important, yet conflicting, social in­
terests. The interest of the accused person 
in his freedom so that he may pursue the 
normal course of his life, assist in the un­
hampered preparation of his defense and be 
free of punitive restraints while he is yet 
presumed to be innocent must be recon­
ciled with the interest of society in bringing 
the accused to trial and preserving the or­
derly administration of justice. Notwith­
standing the efforts at bail reform during 
the current decade, I am inclined to feel 
that still in the typical case when an accused 
is brought by the pollee before a committing 
magistrate or judge, bail is routinely set in 
a monetary sum based solely upon the crime 
charged and reference to a standard sched­
ule. If the accused person is financially sol­
vent, or is able to pay a bondsman to post 
bail for him, he is released. If he is finan­
cially unable to make bail, he is detained 
in jail pending trial. Those who go free on 
ball are released, not because they appear 
to be more innocent than those jailed, or be­
cause they are more likely to appear at the 
time appointed for trial, but because they 
can pay for their liberty. Those who remain 
in jail are detained not because they are 
guilty or are unlikely to appear, but because 
they are poor. Such a result is repugnant to 
our idea of equal protection of the laws. 

The prejudice that is incident to detention 
in jail is obvious. The jailed person loses his 
liberty, his job, his status in the community, 
the companionship of his family who may 
become public charges and he suffers serious 
impediments to the preparation of his de­
fense. And he may be innocent of the crime 
charged. 

Numerous empirical studies have estab­
lished the validity of these propositions. 
Perhaps it might be useful to lllustrate the 
points by reference to a study conducted by 
one of my students. An examination was 
made of one hundred consecutive felony 
cases in a Kansas County.4 The cases ex­
amined involved charges of larceny, burglary, 
robbery and felonious assault. The objective 
of the survey was to gain some insight into 
the relationship between pre-trial detention 
and the probability of subsequent conviction 
and imprisonment. The following table sum­
marizes the findings. 

DISPOSITION OF 100 FELONY CASES 
[In percent) 

Bailed 
accused 

Case disposition 67 cases 

Dismissed by prosecutor__________ 38 
Plea of guilty___ ____ ______________ 41 
Trial and conviction_______________ 5 
Trial and acquittal____ ____________ 16 
Granted probation 1 ______ --------- 54 
Sentenced to penitentiary__________ 46 

1 Includes 59 convicted, 33 bailed, and 26 jailed. 

Footnotes at end of article. 

Jailed 
accused 
33 cases 

18 
60 
12 
10 
26 
74 

Conceding the existence of variables not 
shown, we cannot escape the significant fact 
that at each stage the chance of a favorable 
disposition is substantially greater for the 
person admitted to bail than for the ac­
cused who remained in custody pending trial. 
Fifty-four percent of the bailed cases were 
disposed of by dismissal or acquittal, while 
only twenty-eight percent of the persons 
detained in jail had similar success. Seventy­
four percent of those who were convicted 
after having been detained prior to trial 
went to prison, while only forty-six percent 
of those convicted after being bailed were 
actually committed to the penitentiary. A 
possible inference is that the convicted ac­
cused who has been at liberty on ball has 
twice as good an opportunity to be granted 
probation as does the accused who has been 
detained pending disposition of his case. 
While unknown factors, such as a prior crim­
inal record, may help to produce this differ­
ence the fact is that the jailed accused will 
usually have lost his job and thus be de­
prived of a very strong argument for proba­
tion which the bailed accused may still have. 
It is indeed difficult to escape the conclusion 
that pre-trial incarceration creates a disad­
vantage to the accused even at the point of 
sentence. 

Pre-trial detention imposes burdens both 
on the accused and on the community. Some 
of its more obvious consequences are these. 

( 1) The accused in custody who is not 
working will likely lack the resources neces­
sary to finance an adequate pre-trial inves­
tigation of his case. He is not free to locate 
and induce reluctant witnesses to come for­
ward, a task which often only he can per­
form effectively. Detention may impede the 
lawyer's contacts with his client. It is often 
difficult for a defense counsel to travel to 
the place of detention and the facilities 
available there for interviewing are often 
inadequate. 

(2) The accused who has been released 
prior to trial and who has been able to retain 
his job and continue his family relationships 
is a much more likely candidate for proba­
tion. An accused who has been subject to 
the debilitating experience of pre-trial de­
tention somehow seems less ammenable to 
rehabilitation via probation than the ac­
cused who has not been subject to such 
deleterious contacts and influences. 

(3) The governmental expense of main­
taining detention facilities is an important 
factor. In an urban area, where the jail popu­
lation is high, these costs amount to many 
thousands of dollars each year. Another 
public cost which should not be overlooked 
is that of providing assistance to families of 
the accused who is not at liberty and can­
not provide for his dependents. 

(4) Many detention facilities are over­
crowded, lack proper santitation equipment 
and recreational facilities and indiscrimi­
nately mix offenders of all kinds. Persons 
awaiting trial ordinarily are not confined 
separately from, or treated differently than, 
those who have been convicted. Conditions in 
these local jails are far inferior than those in 
state penitentiaries. It is ironic that the in­
nocent accused may be confined under con­
ditions more oppressive and restrictive than 
those applied to persons convicted of crimes. 

( 5) Finally there is the economic and 
social burden that detention imposes on both 
the detained person and his family. The ac­
cused in custody may lose his job or at least 
lose pay during his absence from work dur­
ing the time when his need for financial re­
sources is greatest. His family is humiliated 
and his relationship with his wife and chil­
dren may be severely damaged. 

By these criticisms of money bail which 
are by no means original, I do not propose 
the abolition of the bail system. If we could 
divorce ourselves from our history and devise 
a wholly new system of standards for pre­
trial release, I suspect that we might omit 

the historic institution of ball. However, the 
concept is deeply imbedded in our thinking 
about criminal justice and, I suspect, has a 
considerable amount of public confidence 
and support. Moreover, in some cases it is 
a feasible means of assuring the appearance 
of the defendant at the time appointed for 
trial. To the extent that the secured bail 
bond contributes to an effective and just 
system of pre-trial release it has a legitimate 
place in our courts. To the extent that the 
requirement of money bail does not facilitate 
the appearance of the accused for trial, and 
results in the unnecessary detention of the 
accused, its continued use is indefensible. 

An adequate pre-trial release system ought 
to be designed to allow to the accused per­
son the maximum amount of personal free­
dom consistent with the interests of society 
and ought to require detention only when 
society's interests demand such drastic 
measures. 

OBJECTIVES OF PRE-TRIAL DETENTION 

A spirited, and not entirely fruitful, debate 
continues as to the purposes of bail. The most 
visible purpose, and, indeed, the only one rec­
ognized by the Supreme Court is to assure 
the presence of the defendant for triaLs How­
ever, other interests of society are relevant 
and ought to be regarded as legitimate con­
cerns of the system of pre-trial detention. 
Pre-trial detention and the conditions of pre­
trial release ought to be available to protect 
the integrity of the criminal process as well 
as to protect the community against extraor­
dinary risks of danger from a defendant's 
future crimes. Conceding that Stack v. Boyle 
may not seem to ·end support to this proposi­
tion, I would suggest that the Supreme Court 
was there concerned only with money bail 
and t.ne question raised was whether bail had 
been fixed in an excessive amount. I would 
argue that regardless of the traditional un­
derstanding of bail, implicit in the system 
of criminal justice of which bail is a part is 
the power of the state to take effective meas­
ures to protect the judicial process and to 
protect the community from the acts of pred­
ators. The entire concept of pre-trial deten· 
tion and release has been in a period of evolu­
tion since the beginning of the last decade. 
The range of alternatives for release and the 
conditions of release has been greatly ex­
panded. I would urge that the system is now 
sufficiently mature to recognize that it may 
have functions other than the narrow pur­
pose of assuring the presence of the accused 
for trial. An equally justifiable objective is to 
protect the public from further crime where 
the risk is patently very great. 

Although I take an expanded view of the 
proper uses of pre-trial detention, I hasten 
to condemn its use for punitive purposes. 
Outrage at an accused's alleged crime or the 
belief that he may be able to evade convic­
tion and should, therefore be confined until 
acquittal requires his release, can never jus­
tify pre-trial detention and safeguards 
against that result should be provided by 
law. 

ALTERNATIVES TO DETENTION 

Recent bail reform legislation has been 
characterized by the recognition that cir­
cumstances other than money bail be relied 
on to assure the appearf!nce of an accused 
for trial.6 When an investigation indicates 
that an accused person has firm roots in his 
community, that he has stable family rela­
tionships and job commitments, that he has 
no history of default-in short, if he appears 
to be a good risk for appearance when re­
quired, his release upon his promise to ap­
pear or upon an unsecured appearance bond 
is favored. Pre-trial detention is minimized 
and secured appearance bonds are reqUired 
only when circumstances are not persuasive 
that he is likely to appear. 

The basis of an effective system of pre-trial 
release is the individual evaluation of cases. 
To accomplish the kind of individual evalu-
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ation required, adequate and competent per­
sonnel must be supplied to and utilized by 
the courts. Only thus can we be assured that 
the most appropriate pre-trial release condi­
tions are imposed in each case. 

Ci tati on and Summons in Lieu of Arrest. 
A paramount objeotl.ve of the procedure for 
the pre-trial processing of criminal cases is 
to reduce custody pending court appearance. 
As I have suggested, such custody is costly, 
both in monetary and human terms. In 
addition to the expansion and implementa­
tion of practices for the pre-trial release of 
accused persons upon conditions other than 
money b.adl, attention should be given to a 
more extensive use of the citation and sum­
mons in lieu of arrest, particularly in the 
case of minor off<enses. The idea is not new.7 
The District of Columbia Code now author­
izes an officer of the Metropolitan Police Force 
to issue a citation requiring appearance be­
fore an appropriate judicial officer instead of 
arresting without a warrant for a misde­
meanor. Also, in the event of the arrest of a 
person without a warrant for a misdemeanor, 
after he is booked and processed according to 
law, the clerk of the Court of General Ses­
sions may issue him a oi'tation for an ap­
pearance at a specified time and place and 
release him from custody. The power con­
ferred upon t he officer and upon the clerk 
of the court is limited to cases of arrests for 
misdemeanors without warrants and the 
power may be exercised when the officer has 
reason to believe that the arrested person 
will not cause injury to persons or damage 
to property and will m ake an appearance in 
answer to the citation. Failure to comply 
with the citation subjects the offender to 
the maximum fine provided for the mis­
demeanor for which the citation was issued 
or imprisonment for not more than one 
year, or both. 

Consideration ough t to be given to legis­
lation or rules amendments that will ac­
complish the following: 

(a) Authorize all law enforcement officers 
to issue citations in lieu of arrest without a 
warrant under appropriate conditions; 

(b) Requxre the issuance of summons in 
lieu of arrest in misdemeanor cases, unless 
a warrant is requested by the attorney for 
the government. In other cases the sum­
mons may be issued upon reque3t of the 
attorney for the government; 

(c) Both the citation and summons pro­
cedure ought to be available in cases other 
than misdemeanors. 

Pattern legislation along these lines may 
be found in Sections 3.02 and 6.04 of Tenta­
tive Draft No. 1, model Code of Pre-Arraign­
ment Procedure, prepared by a drafting 
committee of the American Law Institute. 
The first section cited authorizes the issu­
ance of citations both in lieu of arrests and 
after arrests. It permits the issuance of a 
citation in cases where the officer is not 
empowered to make an arrest without a war­
rant. When an officer arrives at the place 
where a misdemeanor has already been com­
mitted he is precluded from arresting with­
out a warrant inasmuch as the misdemeanor 
has not been committed in his view. In such 
an instance, the officer may properly issue 
a formal citation requiring the suspected 
offender to appear and respond to the accu­
sation to be made against him. The proposal 
extends the discretion to issue citations in 
lieu of arrests without warrants to all crimes, 
subject to administrative regulations de­
signed to provide the maximum use of cita­
tions. Persons believed to have committed 
offenses are to be taken into custody only 
when necessary to protect the public inter­
est. In the other section cited, the drafters 
of the Model Pre-Arraignment Code propose 
that judicial officers before whom com­
plaints are filed may issue a summons for 
the defendant in lieu of a warrant for his 
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arrest. A summons must issue if requested 
by the prosecuting a t torney, although the 
judge has authority to issue a summons even 
over the objection of the prosecutor. He 
is required to issue a summons when the 
crime charged is a minor one or belongs to 
a specified class unless he has reasonable 
grounds to believe that the defendant will 
not respond to the summons. The prosecutor 
is required t o request a summons whenever 
he is satisfied that there is no substantial 
risk of nonappearance. 

Reform in pre-trial detention practice 
compels a re-evaluation of the laws relating 
to arrest. The traditional purposes of arrest 
are quite like those of bail-to assure the 
presence of the defendant in court. Indeed, 
a classic definition of arrest, as found in 
the statutes of Kansas, is "Arrest is the taking 
of a person into custody, that he may be 
held to answer for a public offense." 8 The 
paramount purpose of arrest, like bail, is to 
assure that the accused may be accessible to 
the court where he is charged. The result of 
arrest is detention. When less drastic means 
are sufficient to assure the presence of the 
accused, reason and justice suggest that such 
means shou ld be used. Still, the almost uni­
versal action of the policeman who has 
grounds for arrest is formally to arrest the 
accused. "Almost no thought is given to the 
question, whether, in any given case, there is 
a need for custody or whether, on the other 
hand, societ y 's interests might be just as 
well or bett er served if the accused were to 
be issued a cit ation. It makes little sense to 
jail a man, who, when he appears before t he 
judge, will be clearly qualified for release 
without bail." o 

In ca<~es involving serious crimes arrest 
may be necessary in order to carry out an 
adequate investigation. Where a search of 
the person arrested is deemed necessary, 
where interrogation is proposed, when it is 
necessary to fingerprint and photograph the 
accused, or where considerations of public 
safety or the well-being of the accused indi­
cate the necessity for arrest, such action is 
imperative. On the other hand where these 
considerations are not present and there is 
every reason to believe that the accused will 
appear in court when wanted, the formal ar­
rest would appear to be unnecessarily op­
pressive to the arrested person and to im­
pose an undue burden upon the public. Use 
of the citation under such circumst ances 
avoids detention; the cited person has no 
record of arrest; the officer does not risk pos­
sible liability for false arrest; and it is ad­
vantageous to the public in that it enables 
the conservation of the community's per­
sonnel and physical resources for law en­
forcement. 

SupeTvision of Releasees. The Bail Reform 
Act of 1966 provides a broad spectrum of op­
tions from which the court may select ap­
propriate conditions of release for an accused 
person. Assuming that the magistrate in au­
thorizing pre-trial release has the benefit of 
the staff a ud other resources necessary to 
make an adequate evaluation of the person 
concerned, he should be able to impose such 
conditions of release as will be most likely 
to assure the appearance of the accused for 
trial and protect society's interests. The re­
quirement of money bail is the exception and 
not the rule. Whatever conditions of release 
may be imposed, compliance with their terms 
can be best assured by maintaining an effec­
tive liaison between the accused person and 
the court during the pre-trial period and by 
keeping him aware that failure to appear or 
other violation of the conditions of his re­
lease will certainly result in the imposition 
of additional penalties. 

Probation and parole systems have demon­
strated the importance of effective supervi­
sion in accomplishing the objectives of pro­
bation and parole. The same considerations 
are applicable here. Supervision may be ex­
pedited by frequent reporting to designated 

offices, release to the custody, control and 
supervision of third persons, imposition of 
conditions designed to encourage a lawful 
pattern of conduct, part-time jail custody, 
and other circumstances which may be spe­
cifically adapted to the person concerned. 
Obviously conditions imposed upon pre-trial 
release must be realistic and have relevance to 
the purpose for which they are imposed. It 
is imperative that significant punishments be. 
imposed by statute or upon citation for con­
tempt for the breach of conditions of the 
release. Particular attention should be given 
by law enforcement agencies to the apprehen­
sion of bail violators and by the prosecutor's 
offices to the prosecution of such offenders. 
Penalties for bail jumping should be sub­
stantial and, in event of conviction for the 
principal offense, the penalties for bail jump­
ing should be in addition to the penalties 
provided for the principal offense. 

Review of Conditions of Release. Section 
3146{d) of the Bail Reform Act provides that 
one who is unable to meet the condition of 
his release shall, upon application, be en­
titled to have the conditions reviewed after 
the lapse of twenty-four hours from the time 
of the release hearing. It appears that this 
provision has not been wholly effective be­
cause of the frequent failure of counsel to 
file the application required to call the mat­
ter to the court's attention. The accused 
person who is unable to supply bail or other­
wise to satisfy the conditions of pre-trial re­
lease is also likely to be dependent upon the 
services of assigned counsel. It is probably 
safe to say that in most instances the pre­
trial services provided by such counsel are 
minimal. The fact is that counsel does not 
routinely seek the review authorized by 
statute with the result that the accused who 
is unable to obtain his release at the initial 
bail hearing does not have a subsequent op­
portunity for his release status to be con­
sidered. A proposal for an automatic seventy­
two hour review has been suggested.'o This 
would seem an important step in the direc­
tion of assuring that every detained person 
would have the conditions of his detention 
re-examined in the light of circumstances 
that might be disclosed by a more deliberate 
investigatt.on process. Prior to the first hear­
ing, time limitations may have prevented the 
development of evidence which would justify 
release. Seventy-two hours is adequate in 
most cases to complete the investigation 
necessary to make a sound release decision. 
The requirement of an aut omat ic review 
after seventy-two hours of detention would 
assure consideration of all facts and produce 
a more mature determination. In order that 
automatic review might be a meaningful 
procedure, legislatim:: or court rule ought to 
identify the persons responsible for making 
the further investigation and define the ex­
tent of that responsibility. Perhaps the pro­
bation staff or other court personnel could 
be used for this purpose. Presumably the 
responsibility for preparing an adequate 
showing at the bail hearing rests upon coun­
sel assigned to represent the accused. Per­
h aps it is appropriate to consider legislation 
emphasizing this responsibility. Also it might 
be appropriate to consider amendments to 
the Criminal Justice Act which would au­
thorize assigned counsel more adequate com­
pensation for his pre-trial services to in­
digent defendants. 

Crimes by Releasees-Expediting Trials. A 
necessary complement to an effective system 
of pre-trial release is the expeditious dispo­
sition of criminal cases. This involves man­
agement of trial dockets and calendars. Both 
the accused and the public have high in­
terest in the prompt disposition of criminal 
cases. The ABA Project on Minimum Stand­
ards for Criminal Justice suggests: 

"To effectuate the right of the accused to 
a speedy trial and the interest of the public 
in prompt disposition of criminal cases, in­
sofar as is practicable: 
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(a) The trial of criminal cases should be 
given preference over civil cases; and 

(b) The trial of defendants in custody and 
defendants whose pre-trial liberty is reason­
ably believed to present u n usual risks 
should be given preference over other crim­
inal cases." 11 

Without a statute or rule on the subject 
this st andard is partially complied wi th in 
most jurisdictions. The trials of criminal 
cases are usually expedit ed and disposed of 
more readily than civil cases. In assigning 
criminal cases for trial those defendants who 
are in custody are usually tried earlier than 
defendants who are at liberty under some 
form of pre-trial release. Apparently less at­
tention has been given to the matter of ex­
pediting the trial of bailed persons who are 
thought likely to fiee or to commit another 
crime. It is unnecessary to point out that 
the longer the period between the pre-trial 
release of the accused and the disposition of 
his case, the more chances he has to flee or 
commit another crime. Speaking at the Na­
tional Conference on Bail and Criminal Jus­
tice in 1965, Edward Bennett Williams of the 
District of Columbia Bar, made this state­
ment: 

"Giving priority on the trial calendar to 
those cases (the high risk recidivist) would 
narrow the potential for harm to the com­
munity to a point, I suggest, of insignifi­
cance. I don't think that any advocate of 
preventive detention can point to a single 
federal case in the last few years where a 
defendant has committed a crime within 
thirty days of his release on b-8.11. The crimes 
that are committed are crimes that are com­
mitted by defendants who are on a congested 
calendar, and who are waiting four, five, six 
and seven months for their trial." 12 

While Mr. Williams' statement may not be 
wholly substantiated by other surveys,lll it 
cannot be denied that delay increases oppor­
tunity for violation. Coupling a speedy trial 
requirement for the high risk accused with 
an effective system of liaison and communi­
cation between the accused and the court 
ought materially to decrease the incidence of 
crime oommitted by persons at ldberty on 
bail. 

The problems of expediting the trials of 
criminal cases are broader than the matters 
now under consideration. Elimination of de­
lay is a 'function of judicial administration 
and may involve new methods of scheduling 
and monitoring cases. Alleviation of delay 
:may require more money and manpower to 
dea.I with case loads. Because the circum­
stances of criminal cases vary greatly from 
one case to another and because the resources 
for the processing of cases differ from one 
jurisdict ion to another it may not be wise 
to attempt to impose a statutory system of 
deadlines upon criminal proceedings.u 

It would seem appropriate to include in 
the statute a provision requiring the early 
disposition of cases involving custody or high 
risk. An illustrat ion of one aspect of what I 
am talking about is the Montana provision 
which states, "Prosecutions against defend­
ants held in custody must be disposed of in 
advance of prosecution against defendant s 
on bail unless for good cause the court shall 
direct that an action be tried out of its or­
der." 14 To this might be added additional 
provisions requiring the early trial of those 
accused persons who are at liberty under pre­
trial release conditions when acceleration is 
recommended by the prosecutor or police and 
it is shown that there is likelihood that the 
accused may flee or commit another crime. 
Also it would seem appropriate to advance 
for trial cases of any persons who after release 
may be charged with subsequently com­
mitted crimes. Perhaps this might be accom­
plished by court rule. However, I am inclined 
to feel that legislative encouragement might 
help to accomplish the objective. 

Footnotes at e-nd of article. 

PREVENTIVE DETENTION 

A particular problem in current pre-trial 
detention is the use of bail, or rather the 
denial of bail, to prevent the commission of 
further crimes by persons who might be ex­
pected to commit other crimes while at lib­
erty on bail. A proposed amendment to the 
federal act would authorize the magistrate 
who prescribes conditions of release to deny 
bail on the grounds that the release of the 
person for whom pre-trial release is sought 
"will pose a danger to other persons or to 
the community" and to take into considera­
tion the objective of providing "the neces­
sary protection against such danger in fixing 
the conditions of release." 18 

Another proposal would permit the denial 
of bail to any person "who is charged with 
a crime of violence other than an offense 
punishable by death and who previously was 
convicted by a court of competent jurisdic­
tion of the United States or of any State of 
any crime of violence and such previous 
conviction has not been reversed or set 
aside." 11 "Crimes of violence include volun­
tary manslaughter, murder, rape, mayhem, 
kidnapping, robbery, burglary, house break­
ing, extortion accompanied by threats of 
violence, assault with a dangerous weapon, 
assault with intent to commit any felony, 
arson punishable as a felony, or an attempt 
to commit any of the foregoing." Appar­
ently the incidence of crime committed by 
persons on bail is not insignificant, as some 
persons have contended in the past. A sur­
vey 1s indicates that in 1967 about fifteen 
per cent of the persons released on bail 
pending appeal to the United States Court 
of Appeals for the District of Columbia 
were indicted for crimes allegedly oom­
mitted while on appeal bail. During the first 
half of 1967 about nine per cent of the per­
sons released on bail pending trial in the 
United States District Court for the District 
of Columbia were indicted for offenses al­
legedly committed within six months after 
pretrial-release. Interesting but admittedly 
incomplete data suggest that oonditions of 
release being used in the District of Colum­
bia are not sufficiently effective in con­
trolling crime. They also indicate that rob­
bery is the most frequent offense for which 
persons on bail are re-indicted; that nar­
cotics offenders are most frequently charged 
with crime on bail; and that many of the 
offenses are charged within ninety days of 
release. 

The proposed amendments raise obvious 
issues of oonstitutionality as well as ques­
tions concerning the policy of preventive 
detention. Insofar as I am able to determine, 
the federal constitutional issue remains 
open. There are strong arguments to be 
found on both sides of the problem. How­
ever, I have- no difficulty in accepting the 
proposition that when there has been a 
sufficient showing, in a proceeding involv­
ing adequate proce-dural safegu-ards, that the 
release of one accused of crime poses an 
extraordinary danger to the community, the 
government has the power to deny pre-trial 
release to one charged with crime. It seems 
to me that the considerations involved in the 
Eighth Amendment right to bail are not de­
terminative of the issue raised in these situ­
llltions. Conceding that the Eighth Amend­
ment 19 prohibition against excessive bail 
guarante-es a right to have bail fixed if the 
offense with which the accused is charged is 
a bailable one, I take the view that the Con­
gress may constitutionally authorize- a court 
to find in a proper judicial proceeding that 
the hazards of an accused person's release 
in the community pending trial are suffi­
ciently great to justify his de-tention and 
the denial of bail. 

A more difficult constitutional question 
may arise under the Kansas conmtution 
which, in addition to the prohibition again&t 
excessive ball, states "All persons shall be 
bailable by sufficient sureties except for ca.pl-

tal offenses, where proof is evident or pre­
sumption great." 20 It may be argued that 
any person charged with a non-capital crime 
has a constitutional right to be released on 
bail. Patently, this is not so. Consider the 
case of a person who has been convicted and 
imprisoned for Crime A but is also subject 
to an untried charge of Crime B. He may 
be bailable on Charge B but he is not en­
titled to release. He is detained because ot 
his conviction of Crime A. Or consider the 
case of the accused person who is found to 
lack capacity to stand trial and committed 
to a hospital. He is not bailable, notwith­
standing the constitutional guarantee. The 
conclusion is that while all persons are 
bailable, under special circumstances a par­
ticular accused may be detained whep. other 
overriding social considerations require his 
detention. The question is not one of right 
to bail. It is a question of society's ability 
to protect itself. 

It is an accepted fact that notwithst and­
ing the limited purpose of bail, most magis­
trates commonly take into consideration the 
likelihood that the defendant will commit 
another crime and frequently use high bail 
as a practical means of preventive deten­
tion.21 This procedure its not honest, visible, 
controllable or subject to effective review. 
Moreover, I suspect that it is ineffective in 
that insofar as money supplies the condi­
tion upon which the release is granted, the 
system may result in the detention of some 
pe-ople who are less dangerous than others 
who are released. Also, the decreased reliance 
on money bail embodied in bail reform would 
appear to diminish the opportunities for 
judges to practice preventive detention in 
the guise of bail fixing. I agree with those 
authorities who suggest that the system 
should face up squarely to the question of 
whether the courts ought to be authorized 
to deny release to potentially dangerous of­
fenders, and whether magistrates should be 
authorize-d to exercise their power to detain 
openly so that it may be reviewed and con­
trolled. 

Authorizations for the non-punitive de­
tention of persons when their presence in 
the community creates a hazard to ::;lgnifl~ 
cant social interests are common in our law. 
Mentally ill persons may be involuntarily 
confined when their presence in the commu­
nity would be dangerous to themselves and to 
others. Persons suffering from certain in­
fectious diseases may be committed or quar­
antined as the public health requires. Aliens 
may be detained pending deportation and 
extvadition determinations. I find nothing in 
the idea of limited prevent ive detention 
which is offensive to the presumption of in­
nocence. As I understand it, the main func­
tion of the presumption of innocence is to 
cast upon the government the burden of 
proving beyond a reasonable doubt all ele­
ments of the crime charged and to require 
that the accused be acquitted if the govern­
ment fails to carry that burden. 

The presumpt ion of innocence does not 
preclude denyiag bail in capital cases nor 
does it prevent the court from ordering any 
defenda.ut held in custody if he does not 
supply money bail for his appearance or 
comply with other pre-release conditions. I 
should think that nothing in the presump­
tion of innocence would forestall the de-ten­
tion of one who has shown a capacity and 
disposition to do serious injury to society 
and whose continued presence in the com­
munity constitutes a demonstrable threat to 
the public safety. Nor do I feel that a pro­
cedure that is properly limited and safe­
guarded with procedural standards would 
violate due process of law simply because 
it may result in depriving the defendant of 
his liberty prior to conviction. 

Many of those who agree that abstractly 
a limited kind of preventive detention is 
constitutionally permissible are still inclined 
to oppose the grant of such power for policy 
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consideration. This position has been elo­
quently stated by Professor Foote: 

"The addition of the label 'preventive' does 
not cleanse the detention of its vices: pre­
trial punishment and impairment of a fair 
trial. The overwhelming objection to such 
detention is that the kinds of precise pre­
diction of future conduct which it requires 
cannot be made with significant reliabillty 
even under the best of fact finding and diag­
nostic circumstances. As it would have to be 
administered on a mass scale for the lowest 
level judiciary with no practical possibility 
of fast effective appella.te review, it would 
deteriorate into the worst kil...' of uncon­
t rolled discretion. 

"The impossibility of individualized pre­
ventive predict ion in this area and the sta­
t istical demonstration that the least number 
of mistakes will be made by releasing every­
one is a convincing modern vindication of 
the wisdom of the absolute right to bail 
which has been an important part of our 
h istory since the Massachusetts Body of Lib­
erties in 1641." 211 

Although I reach a different conclusion 
about the problem than does Professor Foote, 
I think that h is statement emphasizes the 
difficulties that must be recognized and over­
come if the validity of such legislation is to 
be sustained. 

Certainly a serious problem concerns the 
lack of techniques for prediction of future 
conduct. However, there are criteria for pre­
diction that would, I believe, have some 
validity. I have been informed by my associ­
a t es in the field of psychiatry that given the 
proper opportunity for diagnosis they can 
in many cases make a judgment as to wheth­
er an individual will commit a crime within 
a period of six months. The preliminary 
studies in the District of Columbia indicate 
that with respect to certain kinds of crim­
inals-those who commit robberies and nar­
cotic offenses-the likelihood of recidivism 
is greater than in cases of other kinds of 
offenses. Continuing empirical studies will, 
I think, produce additional criteria upon 
which predictions can be based. I suppose 
there will always be misgivings in cases 
where detention is ordered. We can never be 
certain that the detained person would have 
committed a crime if released. Conceding that 
t he predict ion of specific future conduct is 
impossible, there is evidence that judgments 
may be made as to probability. Similar judg­
ment s are necessarily made in the adminis­
t ration of parole and probation systems. Else­
where in the administration of justice we 
deal in probabilities. Moreover, the para­
mount int erest of society in its own safety 
may require the toleration of a limited pos­
sibility of error in individual cases. Despite 
our effort to avoid such a result, we are 
aware that innocent men are occasionally 
convicted of crimes and are sentenced to 
terms of imprisonment. 

This fac t is one t h at we accept a.s a neces­
sary incident of a system of criminal justice 
administered by men, in whom the cap acit y 
t o err is inherent. Conviction is obviously 
more det rimental to the individual than de­
t ention, yet the possibilit y of error does not 
require that we abandon the process. I t only 
requires that we employ all feasible methods 
of a voiding erroneous results. 

If pre-trial release is to be denied and de­
t ention ordered in the interest of the public 
safety, it is imperative that attention be 
given to procedural safeguards adequate to 
protect the individual. The detention order 
should be made only by a court of general 
jurisdict ion, upon application by the prose­
cu tlng attorney after notice to t he accused 
and an evidentiary hearing. Counsel should 
be provided to the accused and the prosecu­
tion should have the burden of proving the 
allegations of its application by clear and 
convincing evidence. A prompt review should 
be afforded.23 

It seems appropriate that there should be 

a statutory declaration of the rights to which 
an accused is entitled while in custody before 
trial. As his detention is for the dual pur­
pose of protect ing the interests of society and 
assuring his appearance at his trial, and not 
for the purpose of punishment, the elements 
of punishment which inevitably accompany 
any deprivation of liberty should be mini­
mized insofar as possible. Ideally this would 
involve separat e detention facilities where 
the only restrictions would be those neces­
sarily required by considerations of custody. 
However, the expense incident to such a sys­
tem may make it impracticable. Also, ideal 
detention facilities are susceptible of being 
used to punish the untried defendant and 
prejudice his efforts to prepare a defense. 
Therefore, in such cases every effort should 
be made to guarantee free communicat ion 
between the untried defendant and the out­
side world. 

Legislation pertaining to this matter 
should include the following guarantees to 
any person who is detained pending trial: 
(1} Use of the telephone with reasonable 
frequency during the entire period of de­
tention and particularly upon being booked 
at the police station or being admitted to 
jail or prison; if the accused is an indigent 
person, calls should be made at state or 
government expense. (2) The privilege of 
writing and receiving an unlimited number 
of letters relevant to the charges against 
him; the indigent accused should be sup­
plied with free stationery and postage for 
this purpose. (3) The privilege of talking 
with any visitor who comes to see him at 
reasonable hours, subject only to such min­
imum limitations as may be needed to assure 
the prisoner's security. Visits by counsel and 
others concerned with the preparation of the 
defense should be allowed at any time, un­
less precluded by considerations of necessity. 
(4) Freedom from police surveillance and 
censorship of letters, telephone calls, and 
conferences with visitors. (5) Employment 
of an effective sanction to enforce compli­
ance. The problem posed here is difficult. 
Criminal and civil sanctions against anyone 
who willfully deprives the accused of his 
rights under the statutes should be provided, 
although such remedies are often ineffective 
when as in this situation, they must be 
applied against law enforcement officers. The 
civil cause of action would be more effective 
if it were designed to reach a joint liability 
of the government and the offending officer. 

While the statutorily defined standards 
suggested above may be difficult to imple­
ment, a declaration of this nature seems 
important In seeking improvement of the 
conditions under which untried defendants 
are confined. 
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ORDER OF BUSINESS 

Mr. BYRD of West Virginia. Mr. Presi­
dent, I ask unanimous consent that fur­
ther consideration of the pending con­
ference report be temporarily laid aside 
and that the Senate proceed to the con­
sideration of the conference report on 
s. 3685. 

The PRESIDING OFFICER (Mr. 
BELLMON). Without objection, it is SO 

ordered. 

EMERGENCY HOME FINANCE ACT 
OF 1970-CONFERENCE REPORT 
Mr. SPARKMAN. Mr. President, I sub­

mit a report of the committee of con­
ference on the disagreeing votes of the 
two Houses on the amendment of the 
House to the bill <S. 3685) to increase the 
availability of mortgage credit for the fi­
nancing of urgently needed housing, and 
for other purposes. I ask unanimous con­
sent for the present consideration of the 
report. 

The PRESIDING OFFICER <Mr. 
BELLMON). The report will be stated. 

The report is as follows: 
CONFERENCE REPORT (S. REPT. No. ---) 

The committee of conference on the disa­
greeing votes of the two Houses on the 
amendment of the House to the bill (S. 3685) 
to increase the availability of mortgage credit 
for the financing of urgently needed hous­
ing, and for other purposes, having met, after 
full and free conference, have agreed to rec­
ommend and do recommend to their re­
spective Houses as follows: 
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That the Senate recede from its disagree­

ment to the amendment of the House and 
agree to the same with an amendment as 
follows : 

In lieu of the matter proposed to be in­
serted by the House amendment insert the 
following: 

That this Act may be cited as the "Emer­
gency Home Finance Act of 1970". 
TITLE I-REDUCTION OF INTEREST 

CHARGES FOR MEMBERS OF THE FED­
ERAL HOME LOAN BANK SYSTEM 
SEc. 101. (a) There is authorized to be ap­

propriated not to exceed $250,000,000, with­
out fiscal year limitation, to be used by the 
Federal Home Loan Bank Board for disburse­
ment to Federal home loan banks for the 
purpose of adjusting the effective interest 
charged by such banks on short-term and 
long-term borrowing to promote an orderly 
flow of funds into residential construction. 
The disbursement of sums appropriated 
hereunder shall be made under such terms 
and conditions as may be prescribed by the 
Board to assure that such sums are used to 
assist in the provision of housing for low­
and middle-income families , and that such 
families share fully in the benefits resulting 
from the disbursement of such sums. No 
member of a Federal home loan bank shall 
use funds the interest cha.rges on which have 
been adjusted pursuant to the provisions of 
this section to make any loan, if-

( 1) the effective rate of interest on such 
loan exceeds the effective rrute of interest on 
such funds payable by such member by a 
percentile amount which is in excess of such 
amount as the Board determines to be appro­
priate in furtherance of the purposes of this 
section; or 

(2) the principal obligation of any such 
loan which is secured by a mortgage on a 
residential structure exceeds the dollar 
limitations on the maximum mortgage 
amount, in effect on the date the mortgage 
was originated, which would be applicable if 
the mortgage was insured by the Secretary 
of Housing and Urban Development under 
section 203 (b) or 207 of the National Hous­
ing Act. 

(b) Not m ore than 20 per centum of t he 
sums appropriated pursuant to subsection 
(a) shall be disbursed in any one Federal 
home loan bank district. 
TITLE II-AUTHORITY FOR THE FEDERAL 

NATIONAL MORTGAGE ASSOCIATION 
TO PROVIDE A SECONDARY MARKET 
FOR CONVENTIONAL MORTGAGES 
Section 201. (a) Sect ion 302(b) of the 

National Housing Act is amended-
(1) by inserting "(1)" immediately fol­

lowing "(b)"; and 
(2) by adding at the end thereof the fol­

lowing new paragraph: 
"(2) For the purposes set forth in section 

301 (a) . and with the approval of the Secre­
tary of Housing and Urban Development, the 
corporat ion is authorized, pursuant to com­
mitments or otherwise, to purchase, service, 
sell, lend on the security of, or otherwise deal 
in mor.tgages which a.re not insured or guar­
anteed as provided in paragraph (1) (such 
mortgages referred to hereinafter as 'con­
ventional mortgages'). No such purchase of 
a conventional mortgage shall be made if the 
outstanding principal balance of the mort­
gage at the time of purchase exceeds 75 per 
centum of the value of the property securing 
the mortgage, unless (A) the seller retains 
a participation of not less than 10 per centum 
in the mortgage; (B) for such period and 
under such circumst ances as the corporation 
may require, the seller agrees to repurchase 
or replace the mortgage upon demand of the 
corporation in the event that the mortgage is 
in default; or (C) that portion of the unpaid 
principal balance of the mortgage which is 
in excess of such 75 per centum is guaranteed 
or insured by a qualified private insurer as 
determined by the corporation. The corpora-

tion shall not issue a commitment to pur­
chase a convent ional mortgage prior to the 
date the mortgage is originated, if such mort­
gage is eligible for purchase under the pre­
ceding sent ence only by reason of compliance 
with the requirements of clause (A) of such 
sent ence. The corporation may purchase a 
conventional mortgage which was originated 
more than one year prior to the purchase 
date only if the seller is currently engaged 
in mortgage lending or investing activities 
and if, as a result thereof, t he cumulative 
aggregate of the principal balances of all 
conventional mort gages purchased by the 
corporation which were originated more than 
one year prior to the date of purchase does 
not exceed 10 per centum of the cumulative 
aggregate of the principal balances of all 
conventional mortgages purchased by the 
corporation. The corporation shall establish 
limitations governing the maximum principal 
obligat ion of conventional mortgages pur­
chased by it which are comparable to the 
limitations which would be applicable if the 
mortgage were insured by the Secretary of 
Housing and Urban Development under sec­
tion 203 (b) or 207 of the National Housing 
Act." 

(b) Section 5202 of the Revised St atutes 
( 12 U.S.C. 82) is amended by adding at the 
end thereof the following: 

"Eleventh. Liabilities incurred in connec­
tion with sales of mortgages, or participations 
therein, to the Federal National Mortgage As­
sociat ion or the Federal Home Loan Mort gage 
Corporation.". 

TITLE III-FEDERAL HOME LOAN 
MORTGAGE CORPORATION 

SHORT TITLE 

SEc. 301. This title may be cited as the 
"Federal Home Loan Mortgage Corporation 
Act". 

DEFL..,.ITIONS 

SEc. 302. As used in this title--
(a) The term "Board of Directors" means 

the Board of Directors of the Corporation. 
(b) The term "Corporation" means the 

Federal Home Loan Mortgage Corporation 
created by this title. 

(c) The term "law" includes any law of 
t he United Sta tes or of any State (includ­
ing any rule of law or of equity) . 

(d) The term "mortgage" includes such 
classes of liens as are commonly given or are 
legally effective to secure advances on, or the 
unpaid purchase price of, real estate under 
the laws of the State in which the real estate 
is located, together with the credit instru­
ments, if any, secured thereby, and includes 
interests in mortgages. 

(e) The term "organization" means any 
corporation, partnership, association, busi­
ness trust, or business entity. 

(f) The term "prescribe" means to pre­
scribe by regulations or otherwise. 

(g) The term "property" includes any 
property, whether real, personal, mixed, or 
otherwise, including without limitation on 
the generality of the foregoing chases in ac­
tion and mortgages, and includes any in­
terest in any of the foregoing. 

(h) The term "residential mortgage" 
means a mortgage which ( 1) is a mortgage 
on real estate, in fee simple or under a lease­
hold having such term as may be prescribed 
by the Corporation, upon which there is lo­
cated a structure or structures designed in 
whole or in part for residential use, or which 
comprises or includes one or more con­
dominium units or dwelling units (as defined 
by the Corporation) and (2) has such char­
acteristics and meets such requirements as 
to amount, term, repayment provisions, num­
ber of families, status as a first lien on such 
real estate, and otherwise, as may be pre­
scribed by the Corporation. 

(i) The term "conventional mortgage" 
means a mortgage other than a mortgage as 
to which the Corporation has the benefit of 
any guaranty, insurance or other obligation 

by the United States or a State or an agency 
or instrumentality of either. 

(j) The term "security" has the meaning 
ascribed to it by section 2 of the Securities 
Act of 1933. 

(k) The term "State", whether used as a 
noun or otherwise, includes the several 
St ates, the District of Columbia, the Com­
monwealth of Puerto Rico, and the terri­
tories and possessions of the United States. 

ESTABLISHMENT OF THE CORPORATION 

SEc. 303. (a) There is created the Federal 
Home Loan Mortgage Corporation, which 
shall be a body corporate and shall be under 
the direction of a Board of Directors com­
posed of t he members of the Federal Home 
Loan Bank Board, who shall serve as such 
without additional compensation. The Chair­
man of the Federal Home Loan Bank Board 
shall be the Chairman of the Board of Di­
rectors. The principal office of the Corpora­
tion shall be in the District of Columbia or 
at such other place as the Corporation ma.y 
from time to time prescribe. The Corpora­
tion shall be a member of each Federal home 
loan bank and, except as otherwise provided 
by the Federal Home Loan Bank Board, shall 
have all the benefits, power, and privileges, 
and in the exercise thereof shall be subject to 
all liabilities , conditions, and limitations 
(except those relating to Federal home loan 
bank stock and subscriptions thereto and 
t h ose under provisions of the Federal Home 
Loan B a.nk Act preceding section 9) which 
are provided b y the terrns of such Act or 
other Federa l statute for members of anv 
such bank. 

(b) The Corporation shall have power (1) 
to adopt, alter, and use a corporate seal; 
(2) to have succession until dissolved by Act 
of Congress; (3) to make and enforce such 
bylaws, rules, and regulations as may be 
necessary or appropriate to carry out the pur­
poses or provisions of this title; (4) to make 
and perform contracts, agreements, and com­
mit ments; (5) to prescribe and impose fees 
and charges for services by the Corporation; 
(6) to settle, adjust, and compromise, and 
with or without consideration or benefit oo 
the Corporation to release or waive in whole 
or in part, in advance or otherwise, any claim, 
demand, or right of, by, or against the 
Corporation; (7) to sue and be sued, com­
plain and defend, in any State, Federal, or 
other court ; (8) to acquire, take, hold, and 
own, and to deal with and dispose of any 
property; and (9 ) to determine its necessary 
expenditures and the manner in which the 
same shall be incurred, allowed, and paid, 
and appoint, employ, and fix a.nd provide for 
the compensation and benefits of officers, 
employees, attorneys, and agents, all with­
out regard to any other law except as may 
be provided by the Corporation or by laws 
hereafter enacted by the Congress expressly 
in limitation of this sentence. Nothing in this 
title or any other law shall be construed to 
prevent the appointment, employment, and 
provision for compensation and benetfls as 
an officer, employee, attorney, or agent of the 
Corporation, of any officer, employee, at­
torney, or agent of any department, estab­
lishment, or corporate or other instrumen­
tality of the Government, including any Fed­
eral home loan bank or member thereof. The 
Corporation, with the consent of any such 
department, establishment, or instrumental­
ity, including any field services thereof, may 
utillze and act through any such department, 
establishment, or instrumentality and may 
avail itself of the use of information, serv­
ices, facilities, and personnel thereof, and 
may p ay compensation therefor, and all of 
the foregoing are hereby authorized to pro­
vide the same to the Corporation as it may 
request. 

(c) Funds of the Corporation may be in­
vested in such investments as the Board ot 
Directors may prescribe. Any Federal Re­
serve bank or Federal home loan bank, or 
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any bank as to which at the time of its 
designation by the COrporation there is out­
standing a designation by the Secretary of 
the Treasury a~ a general or other depositary 
of public money, may .be designated by the 
Corporation as a depositalry or custodian or 
as a fiscal or other agent of the Corporation, 
and is hereby authorized to act as such de­
positary, custodian, or agent. When desig­
nated for tha.t purpose by the Secretary of 
the Treasury, the Corporation shall be a 
depositary of public money, under such regu­
lations as may be prescribed by the Secre­
tary of the Treasury, and may also be em­
ployed as fiscal or other agent of the United 
States, and it shall perform all such reason­
able duties as such depos[tary or agent as 
may be required of it. 

(d) The COrporation, including its fran­
chise, activities, capital, reserves, surplus, 
and income, shall be exempt from all taxa­
tion now or hereafter imposed by the United 
States, by any territory, dependency, or pos­
session thereof, or by any State, county, mu­
nicipality, or local taxing authority, except 
that any real property of the Corporation 
shall be subject to State, territorial, county, 
municipal, or local taxation to the same ex­
tent according to its value as other real 
property is taxed. The provisions of this sub­
section shall be applicable without regard 
to any otheT l.ww, including without limita­
tion on the generality of the foregoing sec­
tion 3301 of the Internal Revenue Code of 
1954, except laws hereafter enacted by Con­
gress expressly in limitation of this subsec­
tion. 

(e) Notwithstanding section 1349 of title 
28 of the United States Code or any other 
proVison of law, (1) the Corporation shall 
be deemed to be an agency included in sec­
tions 1345 and 1442 of such title 28; (2) 
all civil actions to which the Corporation is 
a party shall be deemed to arise undeT the 
laws of the United States, and the district 
courts of the United States shall have origi­
nal jurisdiction of all such actions without 
regard to amount or value; and (3) any civil 
or other action, case or controversy in a 
court of a State, or in any court other than 
a district court of the United States, to which 
the Corporation is a party may at any time 
before the trial thereof be removed by the 
Corporation, without the giving of any bond 
or security, to the district court of the United 
States for the district and division embrac­
ing the place where the same is pending, or, 
1! there is no such district court, to the dis­
trict court of the United States for the dis­
trict in which the principal office of the 
Corporation is located, by following any pro­
cedure for removal of causes in effect at the 
time of such removal. No attachment or 
execution shall be issued against the Cor­
poration or any of its property before final 
judgment in any State, Federal, or other 
court. 

CAPITAL STOCK 

SEc. 304. (a) The capital stock of the Cor­
poration shall consist of nonvoting common 
stock which shall be issued only to Federal 
home loan banks and shall have such par 
value and such other characteristics as the 
Corporation prescribes. Stock of the Corpo­
ration shall be evidenced in such manner and 
shall be transfe.rable only to such extent, to 
such transferees, and in such manner, as 
the COrporati.on presc:ribes. 

(b) The Federal home loan banks shall 
from time to time subscribe, at such price 
not less than par as the Corporation shall 
from time to time fix, for such amounts of 
common stock as the Corpomtion prescribes, 
and such banks shall pay therefor at such 
time or times and in such amount or amounts 
as may from time to time be fixed by call 
of the Corporation. The amount of the pay­
ments for which such banks may be obligated 
llllder such subscriptions shall not exceed a 
cumulative total of $100,000,000. 

(c) Subscriptions of the respective Federal 
home loan banks to such stock shall be al­
located by the COrporation. 

(d) The Corporation may retire at any time 
all or any part of the stock of the Corpora­
tion, or may call for retirement all or any 
part of the stock of the Corporation by ( 1) 
publishing a notice of the call in the Federal 
Register or providing such notice in such 
other manner as the COrpoa-ation may deter­
mine to be appropriate, and (2) depositing 
with the Treasurer of the United States, for 
the purpose of such retirement, funds suffi­
cient to effect such retirement. No call for the 
retirement of any stock shall be made, and 
no stock shall be retired without call, if im­
mediately after such action, the total of the 
stock not called for retirement and of the 
reserves and surplus of the Corporation would 
be less than $100,000,000. The retirement of 
stock shall be at the par value thereof, or at 
the price at which such stock was issued if 
such price is greater than par value. No dec­
laration of any dividend on stock of the Cor­
pora.tion shall be effective with respect to 
stock which at the time of such declaration 
is the subject of an outstanding retirement 
call the effective date of which has arrived. 

MORTGAGE OPERATIONS 

SEc. 305. (a) (1) The Corporation is au­
thorized to purchase, and make commitments 
to purchase, residential, mortgages from any 
Federal home loan bank, the Federal Savings 
and Loan Insurance Corporation, any member 
of a Federal home loan bank, or any other 
financial institution the deposits or accounts 
of which are insured by an agency of the 
United States, and to hold and deal with, 
and sell or otherwise dispose of, pursuant to 
commitments or otherwise, any such mort­
gage or interest therein. The operations of 
the Corpora.tion under this section shall be 
confined so far as practicable to residential 
mortgages which are deemed by the Corpo­
raJtion to be of such quality, type, and class 
as to meet generally the purchase standards 
imposed by private institutional mortgage 
investors. 

(2) No conventional mortgage shall be 
purchased under this section if the outstand­
ing principal balance of the mortgage at the 
time of purchase exceeds 75 per centum of 
the value of the property securing the mort­
gage, unless (A) the seller retains a partici­
pation of not less than 10 per centum in the 
mortgage; (B) for such period and under 
such circumstances as the Corporation may 
require, the seller agrees to repurchase or 
replace the mortgage upon demand of the 
Corporation in the event that the mortgage 
is in default; or (C) that portion of the un­
paid principal balance of the mortgage which 
is in excess of such 75 per centum is guar­
anteed or insured by a qualified private in­
surer as determined by the Corporation. The 
Corporation shall not issue a commitment 
to purchase a conventional mortgage prior to 
the date the mortgage is originated, if such 
mortgage is eligible for purchase under the 
preceding sentence only by reason of com­
pliance with the requirements of clause (A) 
of such sentence. The Corporation may pur­
chase a conventional mortgage which was 
originated more than one year prior to the 
purchase date only if the seller is currently 
engaged in mortgage lending or investing ac­
tivities and if, as a result thereof, the cumu­
lative aggTegate of the principal balances of 
all conventional mortgages purchased by the 
Corporation which were originated more than 
one year prior to the date Of purchase does 
not exceed 10 per centum of the cumulative 
aggregate of the principal balances of all con­
ventional mortgages purchased by the Cor­
poration. The Corporation shall establish 
limitations governing the maximum princi­
pal obligation of conventional mortgages 
purchased by it which are comparable to the 
limitations which would be applicable if the 
mortgage were insured by the Secretary of 

Housing and Urban Development under sec­
tion 203(b) or 207 of the National Housing 
Act. 

(3) The sale or other disposition by the 
Corporation of a mortgage under this section 
may be with or without recourse, and shall 
be upon such terms and conditions relating 
to resale, repurchase, guaranty, substitution, 
replacement, or otherwise as the Corporation 
may prescribe. 

(b) Notwithstanding any other law au­
thority to enter into and to perform' and 
carry out any transactions or matter referred 
to in this section is conferred on any Federal 
home loan bank, the Federal Savings and 
Loan Insurance Corporation, any Federal sav­
ings and loan association, any Federal home 
loan bank member, and any other financial 
institution the deposits or accounts of which 
are insured by an agency of the United States 
to the extent that Congress has the power 
to confer such authority. 

OBLIGATIONS AND SECURITIES 

SEc. 306. (a) The COrporation is author­
ized, upon such terms and conditions as it 
may prescribe, to borrow, to give security, to 
pay interest or other return, and to issue 
~otes, debentures, bonds, or other obliga­
tiOns, or other securities, including without 
limitation mortgage-backed securities guar­
anteed by the Government National Mort­
gage Association in the manner provided in 
section 306(~) of the National Housing Act. 
Any obligatiOn or security of the Corpora­
tion shall be valid and binding notwith­
standing that a person or persons purport­
ing to have executed or attested the same 
may have died, become under disabllity, or 
ceased to hold office or employment before 
the issuance thereof. 

(b) The Corporation may, by regulation or 
by writing executed by the COrporation, es­
tablish prohibitions or restrictions upon the 
creation of indebtedness or obligations of 
the Corporation or of liens or charges upon 
prop~rty of the Corporation, Including a.fter­
a.cqmred property, and create liens and 
charges, which may be floating liens or 
charges, upon all or any part or parts of the 
property of the Corporation, including after­
acqut:ed property. Such prohibitions, re­
strictiOns, liens, and charges shall have such 
effect, including without limitation on the 
generality of the foregoing such rank and 
priority, as may be provided by regulations 
of the Corporation or by writings executed 
by the Corporation, and shall create causes 
of a.ction which may be enforced by action in 
the United States District Court for the 
~istrict of Columbia or in the United States 
district court for any judicial district in 
which any of the property affected is located. 
Process in any such action may run to and 
be served in any judicial district or any place 
subject to the jurisdiction of the United 
States. 

(c) The Federal home loan banks shall, to 
such extent as the Board of Directors may 
prescribe, guarantee the faithful and timely 
per~ormance by the Corporation of any obli­
gatiOn or undertaking of the Corporation 
on or with respect to any security (which 
term as used In this sentence shall not in­
clude the capital stock referred to in section 
304 of this title) . 

(d) The provisions of this section and of 
any restriction, prohibition, lien, or charge 
referred to in subsection (b) shall be fully 
effective notwithstanding any other law, in­
cluding without limitation on the generality 
of the foregoing any law of or relating to 
sovereign immunity or priority. 

MISCELLANEOUS PROVISIONS 

SEc. 307. (a) All rights and remedies of 
the Corporation, including without limita­
tion on the generality of the foregoing any 
rights and remedies of the Corporation on 
under, or with respect to any mortgage o~ 
any obligation secured thereby, shall be im­
mune from impairment, limitation, or re-
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striction by or under (1) any law (except laws 
enacted by the Congress expressly in limita­
tion of this sentence) which becomes effec­
tive after the acquisition by the Corporation 
of the subject or property on, under~ or with 
respect to which such right or remedy arises 
or exists or would so arise or exist in the 
absence of such law, or (2) any administra­
tive or other action which becomes effect.ive 
after such acquisit ion. The CorporatiOn 
shall be entitled to all immunities and pri­
orities, including without limitation on the 
generality of the foregoing all immunities 
and priorities under any such law or action, 
to which it would be entitled if it were the 
United States or if it were an unincorporated 
agency of the United States. 

(b) The financial transactions of the Cor­
poration shall be subject to audit by the 
General Accounting Office in accordance with 
the principles and procedures applicable to 
commercial corporate transact ions under 
such rules and regulations as may be pre­
scribed by the Comptroller General of the 
United States. The representatives of the 
General Accounting Office shall have access 
to all books, accounts, financial reco.rds, re­
ports, files and all other papers, things, or 
property belonging to or in use by the Cor­
poration and necessary to facilitate th~. a:u­
dit, and they shall be afforded full faCllltles 
for verifying transactions with the balances 
or securities held by depositaries, fiscal 
agents, and custodians. A report on each 
such audit shall be made by the Comptroller 
General to the Congress. The Corporation 
shall reimburse the General Accounting 
Office for the full cost of any such audit as 
bUled therefor by the Comptroller General. 

PENAL PROVISION 

SEc. 308. (a) Except as expressly author­
ized by statute of the United States, no indi­
vidual or organization (except the Corpora­
tion) shall use the term "Federal Ho~e ~an 
Mortgage Corporation", or anr, comb1~at10n 
of words including the words Federal , and 
"Home Loan", and "Mortgage", as a name or 
part thereof under which ~y individual or 
organization does any busmess, but this 
sentence shall not make unlawful the ~se 
of any name under which business is bemg 
done on the date of the enactment of this 
Act. No individual or organization s~all use 
or display (1) any sign, device, or msigne 
prescribed or approved by the Corporation 
for use or display by the Corporation or bY 
members of the Federal home loan banks, ( 2) 
any copy, reproduction, or colorable. imita­
tion of any such sign, device, or ins1gne, or 
(3) any sign, device, or insigne reasonab~y 
calculated to convey the impression that 1t 
is a sign, device, or insigne used by the Cor­
poration or prescribed or approved by the 
corporation, contrary to regulations of the 
Corporation prohibiting, or limiting or re­
stricting, such use or display by su~h indi­
vidual or organization. An organizatiOn vio­
lating this subsection shall for each viola­
tion be punished by a fine of not more than 
$10,000. An officer or member of an organi­
zation participating or knowingly acqui­
escing in any violation of this subsection 
shall be punished by a fine of not more than 
$5,000 or imprisonment for not more than 
one year, or both. An individual violating 
this subsection shall for each violation be 
punished as set forth in the sentence next 
preceding this sentence. 

(b) The provisions of sections 215, 607, 
658, 1011, and 1014 of title 18 of the United 
States Code are extended to apply to and 
with respect to the Corporation, and for the 
purposes of such section 658 the term "any 
property mortgaged or pledged", as used 
therein, shall without limitation on its gen­
erality include any property subject to mort­
gage, pledge, or lien acquired by the Corpo­
ration by assignment or otherwise. 

(c) The term "bank examiner or assist­
ant examiner", as used in section 655 of 
such title 18, shall include any examiner or 
assistant examiner who is an officer or em-

ployee of the Corporation and any person 
who makes or participates in the making of 
any examination of or for t he Corporation. 

(d) The term "bank", as used in subsec­
tion (f) of sect ion 2113 of such title 18, 
shall be deemed to include the Corporation, 
and any building used in whole or in part 
by the Corporation shall be deemed to be 
used in whole or in part as a bank, within 
the meaning of such section 2113. 

(e) The terrns "agency" and "agencies" 
shall be deemed to include the Corporation 
wherever used v..-ith reference to an agency 
or agencies of the United States in sections 
201, 202, 203, 205, 207, 208, 209, 286, 287, 
371, 506, 595, 602, 641, 654, 701, 872, 1001, 
1002, 1016, 1017, 1361, 1505, and 2073 of such 
title 18. Any officer or employee of the Cor­
poration shall be deemed to be a person 
mentioned in section 602 of such title 18 
within the meaning of sections 603 and 606 
of such title. 

(f) The terms "obligation or other secu­
rity" and "obligations or other securities", 
wherever used (with or without the words 
"of the United States") in sections 471 to 
476, both inclusive, and section 492 of such 
title 18, are extended to include any obli­
gation or other security of or issued by the 
Corporation. Any reference in sections 474, 
494, 495, and 642 of such title 18 to the 
United States Code, except in a territorial 
sense, or to the Secretary of the Treasury 
is hereby extended to include the Corpora­
tion. Section 477 of such title 18 is extended 
to apply with respect to section 476 of such 
title as extended by the first sentence of this 
subsection (f), and for this purpose the term 
"United States" as used in such section 476 
shall include the Corporation. 

TERRITORIAL APPLICABILITY 

SEc. 309. Notwithstanding any other law, 
this title shall be applicable to the several 
States, the District of Columbia, the Com­
monwealth of Puerto Rico, and the terri­
tories and possessions of the United States. 

CONSTRUCTION AND SEPARABILITY 

SEc. 310. Except as otherwise provided in 
this title, or as otherwise provided by the 
Corporation or by laws hereafter enacted by 
the Congress expressly in limitation of provi­
sions of this title, the powers and junctions 
of the Corporation and of the Board of Di­
rectors shall be exercisable, and the provisions 
of this title shall be applicable and effective, 
without regard to any other law. Notwith­
standing any other evidences of the inten­
tion of Congress, it is hereby declared to be 
the controlllng intent of Congress that if 
any provision of this title, or the application 
thereof to any person or circumstances, is 
held invalid, the remainder of this title, or 
the application of such provision to persons 
or circUinstances other than those as to 
which it is held invalid, shall not be affected 
thereby. 
TITLE IV-GOVERNMENT NATIONAL 

MORTGAGE ASSOCIATION SPECIAL AS­
SISTANCE FUNDS 
SEC. 401. (a) Section 305 (c) of the National 

Housing Act is amended by striking out "by 
$500,000,000 on July 1, 1969" and inserting 
in lieu thereof "by $2,000,000,000 on July 1, 
1969". 

(b) Section 305(g) of such Act is 
amended-

(!) by striking out "$2,500,000,000" and 
inserting in lieu thereof "$1,750,000,000"; 

(2) by striking out "at par"; and 
(3) by striking out in the first sentence all 

that follows the word "exceed" and inserting 
in lieu thereof "the dollar limitation on maxi­
mum principal obligation that would be ap­
plicable to such mortgage if insured under 
section 235(i) of the National Housing Act." 

SEC. 400. The second sentence of section 
302(b) (1) of the National Housing Act (as 
redesignated by section 201 o'f this Act) 1s 
amended by inserting after "(1)" the fol:low­
ing: "is insured under section 236 or". 

TITLE V-FUNDS FOR FINANCING 
MIDDLE-INCOME HOUSING 

FINDINGS AND PURPOSE 

SEc. 501. The Congress finds that--
( 1) periodic episodes of monetary strin­

gency and high interest rates make it ex­
tremely d ifficult for families of middle income 
to obtain mortgage credit at rates which they 
can afford to pay; 

(2) periods of monetary stringency and 
high interest rates are directly related to the 
Government's monetary and fisca l policies; 

(3) a d-isproportionate share of the burden 
of sustaining these anti-inflationary policies 
of the Government falls on families of mid­
dle income who are buyers or prospective 
buyers of homes; and 

(4) the Government has a responsibility 
to lessen the disproportionate burden which 
such families bear as a result of such policies. 
It is the purpose of this title to provide, dur­
ing periods of high mortgage interest rates, a 
source of mortgage credit for such families 
which is within their financial means. 

MORTGAGE CREDIT FOR lV".LlDDLE-INCOME 

F AMILIES 

SEc. 502. Title II of the NP.tional Housing 
Act is amended by adding a new section 243 
as follows: 

"HOMEOWNERSHIP FOR MIDDLE-INCOME 
FAMILIES 

"SEc. 243. (a) Whenever he determines 
such action to be necessary in furtherance of 
the purposes set forth in section 501 of the 
Emergency Home Finance Act of 1970, the 
Secretary is authorized to make, and to con­
tract to make, periodic assistance payments 
on behalf of families of middle income. The 
assistance shall be accomplished through in­
terest subsidy payments to the Federal Na­
tional Mortgage Association or the Federal 
Home Loan Mortgage Corporation (herein­
after referred to as 'the investor') with re­
spect to mortgages meeting the special re­
quirements specified in this section and made 
after the date of enactment of the Emer­
gency Home Finance Act of 1970. 

"(b) To qualify for assistance payments a 
middle-income family shall be a mortgagor 
under a mortgage which is ( 1) insured under 
subsection (j) of this section, (2) guaranteed 
under chapter 37 of title 38, United States 
Code, or (3) a conventional mortgage meet­
ing the requirements of subsection (j) (3) of 
this section. In addition to the foregoing re­
quirement, the Secretary may require that 
the mortgagor have an income, at the time of 
acquisition of the property, of not more than 
the median income for the area in which the 
property is located, as determined by the 
Secretary, with appropriate adjustments for 
smaller and larger families. 

"(c) The interest subsidy payments au­
thorized by this section shall cease when ( 1) 
the mortgagor no longer occupies the prop­
erty which secures the mortgage, (2) the 
mortgages are no longer held by the investor, 
or (3) the rate of interest paid by the mort­
gagor reaches the rate of interest specified 
on the mortgage. 

"(d) (1) Interest subsidy payments shall 
be on mortgages on which the mortgagor 
makes monthly payments towards principal 
and interest equal to an amount which would 
be required if the mortgage bore an effective 
interest rate of 7 per centum per annum 
including any discounts or charges in the 
nature of points or otherwise (but not in­
cluding premimns, if any, for mortgage in­
surance) or such higher rate (not to exceed 
the rate specified in the mortgage), which 
the mortgagor could pay by applying at 
least 20 per centum of his income towards 
homeownership expenses. As used in this 
subsection, the term 'monthly homeowner­
ship expense' includes the monthly payment 
for principal, interest, mortgage insurance 
premium, insurance, and taxes due under 
the mortgage. 

"(2) In addition to the mortgages eligible 
for assistance under paragraph ( 1) of this 
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subsection, the Secretary is authorized to 
make periodic assistance payments on behalf 
of cooperative members of middle income. 
Such assistance payments shall be accom­
plished through interest subsidy payments 
to the investor with respect to mortgages 
insured (subsequent to the effective date of 
this section) under section 213 which are 
executed by cooperatives, the membership in 
which is limited to middle-income families. 
For purposes of this paragraph-

.. ( 1) the term 'mortgagor', when used in 
subsection (b) in the case of a mortgage 
covering a cooperative housing project, 
means a member of the cooperative; 

"(2) the term 'acquisition of the property', 
when used in subsection (b) , means the 
family's application for a dwelling unit; and 

"(3) in the case of a cooperative mortga­
gor, subsection (c) shall not apply and the 
interest subsidy payments shall cease when 
the mortgage is no longer held by the in­
vestor or the cooperative fails to limit mem­
bership to families whose incomes at the 
time of their application for a dwelling unit 
meets such requirements as are laid down 
by the Secretary pursuant to subsection (b) . 

"{e) The interest subsidy payments shall 
be in an amount equal to the difference, as 
detertnined by the Secretary, between the 
total amount of interest per calendar quarter 
received by the investor on mortgages as­
sisted under this section and purchased by 
it and the total amount of interest which the 
investor would have received if the yield on 
such mortgages was equal to the sum of ( 1) 
the average costs (expressed as an annual 
percentage rate) to it of all borrowed funds 
outstanding in the immediately preceding 
calendar quarter, and (2) such per centum 
per annum as will provide for administra­
tive and other expenses of the investor and a 
reasonable economic return, as determined 
by the Secretary to be necessary and appro­
priate taking into account the purpose of 
this section to provide additional mortgage 
credit at reasonable rates of interest to mid­
dle-income families. 

"(f) Procedures shall be adopted by the 
Secretary for recertifications of the mort­
gagor's income at intervals of two years (or 
at shorter intervals where the Secretary 
deems it desirable) for the purpose of ad­
justing the amount of the mortgagor's pay­
ments pursuant to subsection (d). 

"(g) The Secretary shall prescribe such 
regulations as he deems necessary to assure 
that the sales price of, or other consideration 
paid in connection with, the purchase by a 
homeowner of the property with respect to 
which assistance payments are to be made 
is not increased above the appraised value 
on which the maximum mortgage which the 
Secretary will insure is computed. 

"{h) (1) There are authorized to be ap­
propriated such sums as may be necessary to 
enable the Secretary to make interest subsidy 
payments under contracts entered into under 
this section, The aggregate amount of con­
tracts to make such payments shall not ex­
ceed amounts approved in appropriation Acts, 
and payments pursuant to such contracts 
shall not exceed $105,000,000 during the first 
year of such contracts prior to July 1, 1971, 
which amount shall be increased by an addi­
tional $105,000,000 during the first year of an 
additional number of such contracts on July 
1 of each of the years 1971 and 1972. 

"{2) No interest subsidy payments under 
this section shall be made after June 30, 1973, 
except pursuant to contracts entered into 
on or before such date. 

" ( i) In determinlng the income of any 
family for the purposes of this section, in­
come from all sources of each member of the 
family in the household shall be included, 
except that the Secretary shall exclude in­
come earned by any minor person. 

"(j) (1) The Secretary is authorized, upon 
application by the mortgagee, to insure a 
mortgage executed by a mortgagor who meets 
the el1gib1Uty requirements for assistance 
payments prescribed by the Secretary under 

subsection {b). Commitments for the in­
surance of such mortgages may be issued by 
the Secretary prior to the date of their 
execution or disbursement thereon, upon 
such terms and conditions as the Secretary 
may prescribe. 

"(2) To be eligible for insurance under 
this subsection, a mortgage shall meet the 
requirements of section 221 (d) (2) or 234 (c) , 
except as such requirements are modified by 
this subsection: Provided, however, That in 
the discretion of the Secretary 25 per centum 
of the authority conferred by this section 
and subject to all the terms thereof may be 
used for mortgages on existing housing. 

"(3) A mortgage to be insured under this 
section shall-

.. (i) involve a single-family dwelling which 
has been approved by the Secretary prior to 
the beginning of construction, or a one­
family unit in a condominium project (to­
gether with an undivided interest in the com­
mon areas and facilities serving the project) 
which is released from a multifamily proj­
ect, the construction of which has been 
completed within two years prior to the filing 
of the application for assistance payments 
with respect to such family unit and the unit 
shall have had no previous occupant other 
than the mortgagor; 

"(li) involve a single-family dwelling 
whose appraised value, as determined by the 
Secretary, is not in excess of $20,000 (which 
amount may be increased by not more than 
50 per centum in any geographical area 
where the Secretary authorizes an increase 
on the basis of a finding that the cost level 
so requires) . 

"(lii) be executed by a mortgagor who shall 
have paid in cash or its equivalent on ac­
count of the property (A) 3 per centum of 
the first $15,000 of the appraised value of 
the property, (B) 10 per centum of such 
value in excess of $15,000 but not in excess 
of $25,000, and (C) 20 per centum of such 
value in excess of $25,000." 

CONFORMING AMENDMENTS 

SEc. 503. Section 238 Of the National Hous­
ing Act is amended by-

(1) striking out "section 235(i), 235{j) (4), 
or 237" each place it appears in subsection 
(a) and inserting in lieu thereof "section 
235{i), 235(j) (4), 237, or 243"; and 

(2) striking out "235, 236, and 237" each 
place it appears in subsection (b) and in­
serting in lieu thereof "235, 236,237, and 243". 
AMENDMENT TO THE FEDERAL NATIONAL MORT-

GAGE ASSOCIATION CHARTER ACT 

SEc. 504. Section 304(a) (1) of the National 
Housing Act is amended by adding at the end 
thereof the following: "Nothing in this title 
shall prohibit the corporation from purchas­
ing, and making commitments to purchase, 
any mortgage with respect to which the Sec­
retary of Housing and Urban Development 
has entered into n. contract with the corpor­
ation to m·ake interest subsidy payments un­
der section 502 of the Emergency Home Fi­
nance Act of 1970.". 

TITLE VI-FLEXIBLE INTEREST RATE 
AUTHORITY 

SEC. 601. Section 3(a) of the Act entitled 
"An Act to amend chapter 37 of title 38 of 
the United States Code with respect to the 
veterans' home loan program, to amend the 
National Housing Act with reGpect to in­
terest rates on insured mortgages, and for 
other purposes", approved May 7, 1968, is 
amended by striking out "October 1, 1970" 
and inserting in lieu thereof "January 1, 
1972". 

TITLE VII-MISCELLANEOUS 
SETI'LEMENT COSTS IN THE FINANCING OF FED• 

ERAL HOUSING ADMINISTRATION AND VETER­
ANS' ADMINISTRATION ASSISTED HOUSING 

SEc. 701. (a) With respect to housing built, 
rehabilitated, or sold with assistance pro­
vided under the National Housing Act or 
under chapter 37 of title 38, United States 
Code, the Secretary of Housing and Urban 
Development and the Administrator of Vet-

erans' Affairs -are respectively authorized and 
directed to prescribe standards governing the 
amounts of settlement costs allowable in con­
nection with the financing of such housing 
in any such area. Such standards shall-

(1) be established after consultation be­
tween the Secretary and the Administrator: 

(2) be consistent in any area for housing 
assisted under the National Housing Act and 
housing assisted under chapter 37 of title 38, 
United States Code; and 

(3) be based on the Secretary's and the 
Administra-tor's e&tima tes of the reasonable 
charge for necessary services involved in set­
tlements for particular classes of mortgages 
and loans. 

(b) The Secretary and the Administrator 
shall undertake a joint study and make 
recommendations to the Congress not later 
than one year after the date of enactment 
of this Act with respect to legislative and 
administrative actions which should be 
taken to reduce mortgage settlement costs 
and to standardize these costs for all geo­
graphic areas. 
EMERGENCY RELIEF FROM INTEREST RATE CON­

FLICT BETWEEN FEDERAL LAW AND STATE LAW 

SEc. 702. Notwithstanding any other law, 
from the da·te of enactment of this title un-
til July 1, 1972, loans to local public agen­
cies under title I of the Housing Act of 1949 
and to local public housing agencies under 
the United States Housing Aot of 1937 may, 
when determined by the Secretary of Hous­
ing and Urban Development to be necessary 
because of interest ra.te limitations of State 
laws, bear interest at a rate less than the 
applicable going Federal rate but not less 
than 6 per centum per annum. 

TREASURY BORROWING AUTHORITY FOR NEW 
COMMUNITIES PROGRAM 

SEc. 703. Section 407(a) of the Housing 
and Urban Development Act of 1968 is 
amended by adding at the end thereof the 
following: "The Secretary may issue obliga­
tions to the Secretary of the Treasury in a.n 
amount outstanding at any one time suf­
ficient to enable the Secretary to carry out 
his functions With respect to the guarantees 
authorized by this title. The obligations is­
sued under this subsection shall have such 
maturities and bear such rate or rates of in­
terest as shall be determined by the Secre­
tary of the Treasury. The Secretary of the 
Treasury is authorized and directed to pur­
chase any obligations o!' the Secretary issued 
under this subsection, and for such purpose 
the Secretary of the Treasury is authorized to 
use as a public debt transaction the proceeds 
from the sale of any securities issued under 
the Second Liberty Bond Act, as now or here­
after in force, and the purposes for which 
securities may be issued under such Act are 
extended to include purchases of the Secre-
1ary's obligations hereunder." 

REAL ESTATE LOANS BY NATIONAL BANKS 

SEc. 704. Section 24 of the Federal Reserve 
Act (12 u.s.a. 371) is amended-

(!) by strikiing out "80 per centum" and 
"twenty-five years" in clause (3) of the 
third paragraph and inserting in lieu thereof 
third sentence of the first paragraph and in­
serting in lieu thereof "90 per centum" and 
"thirty years", respectively; and 

(2) by striking out "thirty-six months", 
each place it appears in the first sentence of 
the third paragraph, and inserting in lieu 
thereof "sixty months". 

EXTENSION OF TIME FOR CONTINUANCE OF 

CERTAIN ACTIVITIES 

SEc. 705. Section 408(c) (2) of the National 
Housing Act (12 U.S.C. 1730a(c) (2)) is 
amended by striking "two" and inserting in 
lieu thereof "five". 
STATEWIDE LENDING FOR FEDERAL SAVINGS AND 

LOAN ASSOCIATIONS 

SEc. 706. Section 5(c} of the Home Owner's 
Loan Act of 1933 is amended ( 1} by adding 
after "their home office" in the first sentence 
the following: "or within the State in which 
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such home office is located"; and (2) by sub­
stituting the word "section" for the word 
"proviso" used in the last clause of the 
BP~ond oroviso. 

RESERVES OF INSURED INSTII'U TIONS 

SEc. 707. Section 403(b) of the National 
Housing Act (12 U.S.C. 1726(b)) is amended 
by inserting after "Provi ded, That" the sec­
ond place the term appears the following : 
"~he Corporation may extend t:t:e twenty­
year limitation hereinabove prescnbed by ~ot 
more than ten years in the case of any ~n­
sured instit u tion if it determines such actwn 
to be necessary to meet mortgage needs : 
Pr ovided further, That". 

SAVINGS AND LOAN ASSOCL>\TIONS AS PENSION 

TRUSTEES 

SEc. 708. Section 5(c) of the Home Own­
er's Loan Act of 1933 (12 U.S.C. 1464(c)) 
is amended by inserting before the next to 
the last paragraph a new paragraph as 
follows: 

"Any such association is authorized to act 
as trustee of any trust created or organized 
in the United States and forming part of 
a stock bonus, pension, or profit-sharing plan 
which qualifies or qualified for specific tax 
treatment under section 401 (d) of the In­
ternal Revenue Code of 1954, if the funds 
of such trust are invested only in savings 
accounts or deposits in such association or 
in obligations or securities issued by such 
association. All funds held in such fiduciary 
capacity by any such association may be 
commingled for appropriate purposes of in­
vestment, but individual records shall be 
kept by the fiduciary for each participant 
and shall show in proper detail all trans­
actions engaged in under the authority of 
this paragraph." 
MAXIMUM LOAN ON SINGLE-FAMILY DWELLING 

SEC. 709. Section 5(c) of the Home Own­
ers' Loan Act of 1933 (12 U.S.C. 1464(c)) is 
amended by striking out "$40,000" in the 
first proviso and inserting in lieu thereof 
"$45,000". 

COLLEGE HOUSING GRANT AUTHORIZATION 

SEc. 710. Section 401(f) (2) of the Housing 
Act of 1950 is amended by striking out all 
that follows "increased by" and inserting in 
lieu thereof "$6,300,000 on July 1, 1970". 

NATIONAL HOUSING PARTNERSHIPS 

SEc. 711. Title IX of the Housing and Ur­
ban Development Act of 1968 is amended by 
adding after section 911 the following new 
section: 

"STATE REGULATION 

"SEC. 912. Nothing contained in this title 
shall preclude a State or other local juris­
diction from imposing, in accordance with 
the laws of such State or other local jurisdic­
tion, any valid nondiscriininatory tax, obli­
gation, or regulation on the partnership as a 
taxable and or legal entity, but no limited 
partner of the partnership not otherwise 
subject to taxation or regulation by or judi­
cial process of a State or other local juris­
diction shall be subject to taxation or regu­
lation by or subject to or denied access to 
judicial process of such State or other local 
jurisdiction, or be so subject or denied ac­
cess to any greater extent, because of activi­
ties of the corporation or partnership within 
such State or other local jurisdiction." 

And the House agree to the same. 
JOHN SPARKMAN, 
WILLIAM PROXMIRE, 

HARRISON A. WILLIAMS, Jr., 
WALLACE F. BENNETT, 
JOHN TOWER, 

Managers on the Part of the Senate. 

WRIGHT PATMAN, 

WILLIAM A. BARRETT, 
LEONOR K. SULLIVAN, 
HENRY S. REUSS, 
WILLIAM B. WIDNALL, 

FLORENCE P. DWYER, 
ALBERT W. JOHNSON, 

Managers on the Part of the House. 

The PRESIDING OFFICER. Is there 
objection to the present consideration of 
the report? 

There being no objection, the Senate 
proceeded to consider the report. 

Mr. SPARKMAN. Mr. President, I 
should like to make a statement on the 
conference report on the housing bill. 

Before I comment on the details, I want 
to say how pleased I am with the fine 
job done by the members of the confer­
ence committee of both Houses of Con­
gress. 

In resolving the differences, the con­
ference committee worked together with 
speed, and a spirit of good will and co­
operation. However, as conferees usually 
do, there were compromises between the 
two sides. On the part of the Senate, we 
remained adamant on several items, and 
the same thing was true with the House. 
All in all, the conferees were satisfied 
that the final product represented the 
best interests of all concerned, and I am 
pleased to report that every member of 
the conference committee signed there­
port. 

The Senate conferees were quite satis­
fied with the results of the conference. 
Although the Senate conferees receded 
in a few more items than the House con­
ferees there is only one provision of ma­
jor significance in the Senate bill which 
the conference committee did not agree 
to. This is section 601 (3) of S. 3685 of the 
Senate passed bill which would have es­
tablished a dual interest rate program 
for FHA and VA mortgages. The House 
conferees were adamantly opposed to this 
and we had no choice but to recede. 

The dual interest rate proposed would 
have established an experimental dual­
interest-rate system for FHA and VA 
assisted mortgages. At present the ceil­
ing on FHA and VA mortgages is estab­
lished administratively by the Secretary 
of Housing and Urban Development. The 
new proposal would have given a lender 
and a borrower the option of agreeing 
on a rate without limit provided there 
were no discount points charged in con­
nection with the transaction. This plan 
was recommended by the Commission on 
Mortgage Interest Rates which made its 
report to Congress last year. 

I regret that the conferees did not 
agree to this provision. It will mean that 
we must continue the existing plan 
which permits discounts. 

I hope that someday we can develop 
a workable plan to rid ourselves of dis­
counts because I consider them most 
reprehensible and a hidden charge that 
adds greatly to the cost of housing. 

Mr. President, this is a bill which has 
been developed by the Banking and Cur­
rency Committees of the Senate and 
House of Representatives in an attempt 
to bring relief to the homebuilding and 
mortgage credit industries and, further, 
to provide more housing for our moder­
ate-income people. It is true that the 
President requested title I of the bill, that 
is, that portion of the bill which provides 
a $250 million subsidy to be used by the 
Federal home loan banks to reduce inter­
est charges on advances to savings and 
loan associations. The remainder of the 
bill some six titles, was all developed by 
the' Banking and Currency Committees of 
the Senate and the House of Representa­
tives. 

The bill has the potential for the stimu­
lation of new mortgage credit amounting 
to $20 billion. This could finance over 1 
million housing units. Whether or not 
this will in fact be done depends greatly 
on the will and aggressiveness of the ad­
ministration in implementing the provi­
sions of the bill. 

Our slump in homebuilding has had 
widespread impact on many facets of our 
economy and our national life. Housing 
starts in 1969 were at the low level of 
1.5 million, and so far this year, starts 
are running at 15 to 20 percent less than 
last year. When compared with the na­
tional housing goal which calls for a 
level of 2 million housing starts this year, 
the current situation is intolerahle. Its 
effect is widespread-rents are going up­
house prices are going up-families are 
being forced to continue living in slums 
and substandard units and the job of 
rebuilding our cities is at virtual stand­
still. 

The basic cause of this is the shortage 
and high cost of mortgage finance. De­
spite all the promises of the administra­
tion and the monetary authorities, in­
terest rates continue at an intolerably 
high level. A house sold today under FHA 
financing requires not only a contract 
rate of 8% percent, but in addition, the 
bank or mortgage lender demands a dis­
count of five and six points, making the 
effective rate more like 9% percent. This 
is a heavy burden for any family to pay, 
particularly those of low and moderate 
income. Furthermore, a larger and larger 
percent of our middle-income families 
are coming to the Government for finan­
cial assistance to meet these high in­
terest rates, through the interest-subsidy 
programs approved by Congress as stop­
gap measures to ease the impact of high 
interest rates. It is making subsidy seek­
ers out of families who have always car­
ried their own weight and involving them 
in the redtape of Government and the 
onerous burden of submitting personal 
income data to the Government and all 
that entails in bureaucratic complexities. 

High interest rate::: are inextricably 
tied in with the availability and use of 
long-term credit. Mortgage finance 
needs must compete with other capital 
needs in our economy. Without govern­
ment intervention and the appropriate 
financial institutions, mortgage finance 
cannot compete favorably with other 
users such as corporate borrowings. 

The bill, S. 3685, contains provisions 
to remedy the current situation by es­
tablishing new institutions and direct 
Federal assistance to place mortgage 
credit in a better competitive position 
with credit for other purposes. Title I 
of the bill will help by providing a direct 
subsidy amounti:lg to $250 million to en­
able Federal home loan banks to reduce 
their interest charges on advances to 
savings and loan associations. The con­
gressional intent is well spelled out in 
the bill that the resulting benefit of this 
should go to home mortgage borrowers 
rather than to the participating savings 
and loan association. To insure that the 
benefits go tc the home buyer, the bill 
requires the Federal Home Loan Bank 
Board to establish a maximum "spread" 
between the rate charged by the home 
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loan bank and that charged by the sav­
ings and loan association. 

Titles II and III of the bill would also 
help increase the flow of mortgage credit 
for home purchases by establishing ex­
panded secondary market facilities for 
both federally insured mortgage and con­
ventional mortgages. The secondary 
market for conventional mortgages is a 
new endeavor and much needs to be 
learned about it. To start off, the loan 
limits the type of mortgages than can be 
purchased by these new institutions. 
Basically the eligible mortgage must be 
limited to one with a loan-to-value ratio 
of not more than 75 percent. This restric­
tion would not apply to any mortgage: 
First, if the seller retains a participation 
of at least 10 percent, second, if the seller 
agrees to repurchase the mortgage within 
a stipulated time, and third, if the excess 
above 75 percent is privately insured. 

I believe that this is the first time in 
our housing laws that private mortgage 
insurance is recognized. The law specifies 
that such private insurers are to be 
"qualified" under regulations to be es­
tablished by the secondary market cor­
porations. In writing the regulations, the 
conferees furthermore stated that they 
expect "both FNMA and the Federal 
Home Loan Mortgage Corporation to 
take the necessary steps to assure the 
prohibition of such conflict-of-interest 
practices as payment of rebates and 
commissions or other forms of compen­
sation to officers, directors, or employees 
of mortgage lenders or groups of mort­
gage lenders." 

Title IV contains new GNMA special 
assistance authority amounting to $750 
million and transfers another $750 mil­
lion from the congressional authority to 
Presidential authority. Furthermore the 
conferees agreed to remove an existing 
par purchase restriction on the use of 
the $2.0 billion balance of funds now in 
program 14 under congressional author­
ity of the GNMA. The net effect of this 
action is to free up for immediate use a 
total of $2.750 billion which can be used 
by the President to purchase mortgages 
under the Presidential or congressional 
GNMA authority. 

I believe that if the President uses 
this title, this can be the most effec­
tive provision in the bill to improve the 
flow of mortgage funds for FHA and VA 
mortgages. 

Title V would establish a new program 
of interest subsidy for middle-income 
housing. This would establish a subsidy 
program to reduce the effective interest 
rate for middle-income borrowers to 7 
percent. The borrowers would have to 
qualify by income and to the extent that 
the family's income rose above a certain 
level the subsidy would be reduced and 
eventually be removed. 

Title VI is the miscellaneous title to 
the bill and contains a number of help­
ful provisions to encourage more funds 
to flow into mortagages. 

Mr. President, the bill consists of six 
different titles which represent provi­
sions that were written into the bill 
largely on the floor of the Senate in the 
early part of April of this year. I think 
this is a good bill and that it will mean 
much toward financing home mortgages 

CXVI--1569-Part 18 

for American families. I move the adop­
tion of the conference report. 

Mr. PROXMIRE. Mr. President, I 
want to compliment the members of the 
House-Senate Conference Committee on 
their prompt action on the Emergency 
Home Financing Act of 1970. The Con­
gress and indeed the country is grateful 
for the leadership shown by Senator 
SPARKMAN and Congressman PATMAN on 
this far-reaching measure. In view of 
the current crisis in the housing market, 
it is absolutely imperative that this leg­
islation be put into effect. 

According to my calculations the bill 
will stimulate an additional $12.2 billion 
in mortgage credit from the private 
sector of the economy. This should re­
sult in the construction of an addi­
tional 512,000 housing units if fully 
implemented. When one considers the 
housing industry is already building 
600,000 fewer units than it should be 
building to meet our national housing 
goals, the legislation before us goes a 
long way to remedy the situation. 

If this legislation is swiftly imple-

mented by the administration, the im­
pact on unemployment should not be 
overlooked. According to my calcula­
tions, the construction activity stimu­
lated by the bill would result in an 
additional 429,000 onsite construction 
jobs. However, this is not the final story. 
The addition of 429,000 onsite construc­
tion jobs will have secondary effects in 
other industries including building ma­
terials and equipment, transportation, 
trade and related services. When these 
secondary effects are taken into account, 
an additional 797,000 jobs should be 
created for a total of 1,226,000 jobs. 

In view of the fact that 3.4 million 
men are already out of work, this legis­
lation alone, if fully implemented, would 
reduce unemployment by nearly 33 per­
cent. One unemployed man out of three 
could be put back to work if the author­
ity in this legislation is used. 

Mr. President, I ask unanimous con­
sent to include in the RECORD a table 
setting forth the estimates on housing 
starts, mortgage credit, and employment 
which I have just mentioned. 

ECONOMIC IMPACT OF THE EMERGENCY HOME FINANCE ACT 

Number of 
mortgage 

loans 

Amount of 
mortgage 

credit 
(billions of 

dollars) 

Onsite 
construction 

jobs 
Total 
jobs 

Title I (Federal Home loan Bank Board subsidy) __ ______________ 150,000. 4.2 147,000 420,000 
Title IV (GNMA special assistance authorization)___ __ ____________ 112,000 2. 2 90,000 255,000 
Title V (middle income mortgage credit)_____ ___________________ 250,000 5. 8 192,000 551,000 

----------------------------------TotaL________________________________________________ 512,000 12.2 429,000 1, 226,000 

Mr. President, I want to call particular 
attention to title V of the bill which I 
offered on the floor of the Senate on 
April 16 and which is included in the 
final legislation. This title is aimed at 
the plight of the middle income home 
buyer who is squeezed out of the hous­
ing market because of tight money and 
high interest rates. During 1969, middle­
income housing was cut back 23 percent 
from 1968, whereas upper-income hous­
ing and federally subsidized housing for 
low-income families rose substantially. 
As in the case of many other Govern­
ment programs, it is the middle-income 
family who pays the bill but who receives 
none of the benefits. 

The program under title V would re­
duce mortgage interest rates for middle 
income home buyers to 7 percent. These 
7-percent mortgage loans could be ex­
tended to approximately 300,000 middle­
income home buyers a year over a 3-yea.r 
period for a total of 900,000 mortgage 
loans. 

The assistance would be available on 
homes costing less than $20,000 in low­
cost areas or less than $30,000 in high­
cost areas. The home buyer would be 
required to allocate at least 20 percent 
of his income toward paying off the 
mortgage. If his income rose in subse­
quent years, he would be required to in­
crease his mortgage payments until he 
paid the full mortgage interest rate at 
the time the mortgage loan was made. 

The impact of this program on the 
typical family budget can be substantial. 
For many families, it can mean a differ­
ence between owning a home and not 

owning a home. A reduction in interest 
rates from the current rate of 9 to 7 per­
cent will reduce a family's monthly pay­
ments by an average of $30 a month. It 
means that for the first time the Govern­
ment has decided that the middle-in­
come home buyer will not bear the brunt 
of anti-inflationary policy. High inter­
est rates are not the fault of the home 
buyer; they are the result of the Gov­
ernment's economic policy. Therefore, 
the Federal Government has a responsi­
bility to alleviate at least some of the 
hardship which its policies are afHioting 
on middle-income home buyers. 

Mr. President, it is expected that this 
program will not be a permanent or 
continuing subsidy to middle income 
home buyers. Under the program, the 
subsidies would come into play only when 
mortgage interest rates were in excess of 
7 percent. If mortgage interest rates de­
cline, the program will be gradually 
phased out. Since administration officials 
are predicting that mortgage interest 
rates will decline to 6 percent by the end 
of 1972, I am hopeful that the program 
can be phased out after a few years. 

Mr. President, under title V the 7-per­
cent mortgage loans to middle-income 
families would be made by existing fi­
nancial institutions, such as commercial 
banks, savings and loan associations. 
mutual savings banks, or mortgage bank­
ing firms. These mortgages would in tum 
be sold to the Federal National Mortgage 
Administration or the newly created 
Federal Home Loan Mortgage Corpora­
tion. 

These two agencies would receive a 
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subsidy from the Department of Housing 
and Urban Development to compensate 
them for the difference between their 
yield on the mortgage and their current 
average borrowing cost. The bill author­
izes new contract authority of $105 mil­
lion a year over a 3-year period to fi­
nance these subsidy payments. If their 
current cost of borrowing declines, the 
subsidy would correspondently decline. 
Thus, we have enacted a flexible subsidy 
formula which is tailored to current 
credit market conditions. 

Mr. President, this legislation was 
carefully worked out with the adminis­
tration, and the Department of Housing 
and Urban Development. It was fullY 
supported by the administration, and I 
am hopeful that the necessary funds can 
be appropriated at the earliest possible 
date. 

The PRESIDING OFFICER. The ques­
tion is on agreeing to the motion of the 
Senator from Alabama. to adopt the con­
ference report. 

The motion was agreed to. 

AUTHORIZATION FOR THE SECRE­
TARY OF THE SENATE TO RECEIVE 
MESSAGES FROM THE PRESIDENT 
DURING ADJOURNMENT OF THE 
SENATE 
Mr. BYRD of West Virginia. Mr. Pres­

ident, I ask unanimous consent that dur­
ing the adjournment of the Senate until 
11 o'clock on Monday morning next, the 
Secretary of the Senate be authorized to 
receive messages from the President of 
the United States. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BYRD of West Virginia. Mr. Pres­
ident, I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro­
ceeded to call the roll. 

Mr. BYRD of West Virginia. Mr. Pres­
ident, I ask unanimous consent that the 
order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ORDER FOR RECOGNITION OF SEN­
ATOR SPONG FOLLOWING THE 
REMARKS OF SENATOR TAL­
MADGE ON MONDAY NEXT 
Mr. BYRD of West Virginia. Mr. Pres­

ident, I ask unanimous consent that on 
Monday next, immediately following the 
remarks of the able Senator from Geor­
gia (Mr. TALMADGE), the able Senator 
from Virginia (Mr. SPONG) be recognized 
for not to exceed 30 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ACTION BY NIXON ADMINISTRA­
TION REGARDING PRIVATE AND 
PUBLIC SCHOOLS 
Mr. THURMOND. Mr. President, when 

I was a Democrat, I did not hesitate to 
condemn-any actions of the Democratic 
administration which I felt were not in 
the best interests of the South and of the 
Nation. As a Republican, my policy is the 
same: I shall not hesitate to condemn 
the actions of a Republican administra-

tion which are not in the best interests 
of the people of the South and of the 
United States as a whole. 

In the past week, the Nixon admin­
istration has taken two actions which are 
wholly unnecessary, and which cast 
grave doubt upon the Nixon administra­
tion's commitment to treat all sections of 
the country with an equal hand. The 
people of the South are a people of great 
forbearance , and have great respect for 
the law. They have abided by court deci­
sions with which they do not agree for 
the sake of law and order, even though 
such decisions have been destructive of 
social custom and traditions. However, 
they are not willing to accept arbitrary 
and discriminatory actions by the execu­
tive branch, calculated to appease the 
anti-South elements of the Nation. 

In this category, I place the action of 
the Internal Revenue Service in threat­
ening the tax exemption of private 
schools. In the same category, I place the 
proposed invasion by 100 carpetbagging 
Justice Department lawyers for the pur­
pose of assuring forced integration of 
the public schools. These actions are ar­
bitrary and discriminatory. They are not 
required by law or the Constitution, nor 
by the edicts of any court. These actions 
were taken on the initiative of the ad­
ministration itself. 

Mr. President, I condemn these ac­
tions·, I strongly condemn them; with­
out end, I condemn them. They are 
wrong as social policy, and they are 
wrong as law. This is the sort of pro­
gram which we would expect to get from 
a Democratic administration. They are 
a breach of faith with the people of the 
South, who are making many sacrifices 
to comply with the law. They indicate a 
distrust of the people of the South. No 
school district in my State has refused 
to obey the law, even in its latest twisted 
interpretation. The overwhelming ma­
jority of the school districts in South 
Carolina have filed desegregation plans 
that have been accepted by HEW. Why is 
it necessary to break faith with their 
good intentions? Why is it necessary to 
indict them before the act and to 
presume their misconduct? 

Mr. President, the situation was 
summed up by David Lawrence in his 
recent column commenting on the ms 
action. Mr. Lawrence says: 

Government by law and t he Constitution 
or government by political expediency­
that's the choice which t he Nixon Adminis­
tration faced, and it took the latter course 
when it ordered white private schools to 
open their doors to all, regardless of race, 
or lose their tax exemptions. 

These are strong words, but they are 
justified by the situation. As Mr. Law­
rence points out, other forms of discrim­
ination are permitted under the ms 
regulations-discrimination by religion 
for example. Nor is the tax status of the 
NAACP threatened. However, the rights 
of those citizens who wish to achieve 
quality education through separate edu­
cational systems are threatened. 

Mr. President, this IRS ruling is vin­
dictive. It is no secret that a major rea­
son for the development of the private 
school phenomenon throughout the 
South is that many, if not most, of the 
white people wish to have the freedom 
of choice to send their children to school 

with those of their own cultural group. 
It is simply the natural and wholesome 
desire to perpetuate cherished traditions 
and customs, since, whenever people of 
either race have a choice, they choose to 
educate their children among their own 
kinci. This phenomenon is not confined 
to the South. It is the same throughout 
the country. The statistics are well 
known. Chicago has achieved only 3.2 
percent desegregation, as defined by 
HEW. Gary, Ind., which has a Negro 
mayor, has achieved only 3.1 percent de­
segregati-on. St. Louis has only 7.1 per­
cent desegrega;tion. New York City has 
only 19.7 percent desegregation. 

People throughout this Nation make 
the choice generally in two ways. They 
either move to a white neighborhood, or 
they send their children to private 
schools. When people move, we have the 
phenomenon of resegregation, such as 
has taken place in Charleston, Atlanta, 
Richmond, and Washington, D.C., not to 
speak of nearly every northern city. In 
Washington, D.C., which was to be the 
model for the Nation, the public school 
system is now 5.8 percent white and 94.2 
percent black. But in the smaller towns 
of the South, particularly because whites 
and blacks have always been good neigh­
bors, it is not possible to move in order 
to find a white school. Instead, the whites 
leave the public school system if possible 
and establish a private school. 

The ms decision will be an additional 
burden upon those who are trying to 
maintain their freedom of choice. It will 
not defeat them, but it will make the task 
harder. What is most ominous is that it 
sets a precedent for depriving private 
schools of their private status. When a 
vindictive policy decision is once made, 
it sets the pattern for other decisions de­
signed to punish those who do not ac­
cept certain political theories. 

But there is a far more serious matter 
involved. This decision breaks faith with 
the people of the South. As recently as 
February 19, 1970, the President assured 
me positively that he supported the con­
tinuance of the tax-exempt status of 
private schools. The people of the South 
were counting upon the President's word. 
I can only conclude that a group of liberal 
advisers around the President are mis­
leading him, and that their advice will 
bring disruption to this Nation. 

I am waming the Nixon administra­
t ion-! repeat, I am warning the Nixon 
administration today-that the people 
of the South and the people of the Na­
tion will not support such unreasonable 
policies. I remind the Chief Executive 
that the Presidency is an elective office, 
and that what the people give, the people 
can also take away. 

The private schools are an important 
resource for freedom of choice today. The 
people must not be deprived of this alter­
native. The social structure of this Na­
tion must not be an object of Federal 
policy, if freedom in our everyday actions 
is to be preserved. The only fair require­
ment under law is that everyone be 
treated the same in Government actions. 
If private acts come under the same rigid 
regulation, then the Federal Govern­
ment will be intruding upon every step 
we take and every breath we breathe. 

The South does not like forced integra­
tion any more than the North. It is well 
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known that the former New York Com­
missioner of Education, Dr. James E. 
Allen was a strong proponent of forced 
integration in the face of the parents' 
wishes. Dr. Allen was rebuffed by the 
State Legislature of New York, one of 
the most liberal legislatures in the coun­
try. The New York antibusing law pro­
vided the essence of freedom of choice. 
It said that no one could prevent a child 
from going to a given school nor can any 
one force a child to go to a given school. 

Thus blocked, Dr. Allen quit his post 
and became U.S. Commissioner of Edu­
cation. To the great relief of most sensi­
ble people he was fired a few weeks ago, 
but his spirit apparently lingers on. We 
now have Alienism without Allen. 

If the administration does not use rea­
son and patience, it will destroy both the 
public and private school systems. I have 
always supported the public school sys­
tem, and I shall continue to do so. In 
the same way, I will uphold the private 
school system, as a significant contribu­
tion to American freedom. As Mr. Law­
rence said: 

If these privileges can arbitrarily be with­
drawn at the whim of any administration, it 
can mean that individual rights can sud­
denly be curtailed by the government for 
almost any reason by imposing a penalty 
through income tax regulation. 

I have been watching the administra­
tion since it came into power a year and 
a half ago. I have noticed that since the 
President has been in office he has become 
surrounded by liberal and ultraliberal 
advisers. The advice that these people 
give is not in the best interest of either 
President Nixon or the country. The 
philosophy which these people espouse 
and which they give to the President is 
a sectional philosophy-the philosophy 
of the Northeast. It is not the philosophy 
of the South or of the West or of the 
Midwest. Those who support the philos­
ophy of the Northeast did not support 
the President in 1968, and they will not 
support him in 1972. 

If President Nixon is to be successful 
in 1972, he must listen to the voice of 
the great majority. He must take the 
pulse of America's broad heartland. He 
must keep faith with those who put their 
trust in him. 

When the President is right, I shall say 
he is right; when he is wrong, I shall 
not hesitate to say so. My desire is to 
help the administration in every proper 
way, but my first obligation is to the 
people of my State, and of the South, 
and of the Nation. I would be less than 
a friend if I did not point out the error 
of the President's actions. I trust that 
he will understand my statements. We 
have worked together in the past for the 
good of the country, and I hope to be 
able to do so in the future. But the South 
cannot and will not stand for the un­
justified and arbitrary invasion of the 
rights guaranteed to all people under the 
Constitution. 

RELEASE OF REPORT ON MILI­
TARY SPENDING BY "MEMBERS 
OF CONGRESS FOR PEACE 
THROUGH LAW" 

Mr. THURMOND. Mr. President, the 
"Members of Congress for Peace 

Through Law" group have made a pub­
lic release of their report on military 
spending. I have been advised by the 
Department of Defense that this report 
contains highly classified information. 

Mr. President, this is shocking in­
formation. In my judgment, it repre­
sents irresponsibility. This report is an­
other effort to condemn the Defense De­
partment at a risk to our national secu­
rity. Handing the Soviets our military 
secrets on a silver platter is an inex­
cusable act against our national interest. 

I am informed that a member of 
this peace group was advised in writing 
on July 8, 1970, by the office of the Sec­
retary of Defense, prior to publication 
of the Peace group's report, that por­
tions of it were classified, and that the 
Defense Department offered to assist the 
group in providing a security review of 
the report prior to the report's release. I 
understand this offer was not accepted 
by the group, who appear to be deter­
mined to downgrade the U.S. military 
capability, even at a risk to our secu­
rity. The Peace group report, which 
was released on Wednesday, still con­
tains classified information, in spite of 
the advanced warning by the Depart­
ment of Defense that it contained classi­
fied information. 

Mr. President, the American people 
should know that there are those in Con­
gress who deliberately release classified 
information, in the face of a warning 
from the Department of Defense that it 
could damage our national security. 

It must be realized that the Defense 
Department is the judge of what is clas­
sified. The "Peace" group alleged that 
unclassified sources were used for the 
report. Nevertheless, this report com­
pounds bad judgment not in our national 
interest. 

In the interest of our national secu­
rity, I strongly urge those responsible to 
withdraw immediately all copies of this 
report. If they wish to make a point 
about defense spending, then they should 
remove the classified portions before re­
leasing the report. I will strongly op­
pose any effort to place this report in the 
CONGRESSIONAL RECORD if the sponsors 
attempt to take this action. Such an 
action would give much greater credi­
bility to classified information which 
would be detrimental to our Nation. 

It was noted in the Evening Star yes­
terday, July 17, 1970, that Mr. Orr Kelly, 
staff writer, disclosed this breach of se­
curity in his newspaper column. 

Mr. President, I ask unanimous con­
sent to have this article by Mr. Orr, en­
titled, "Report Violated U.S. Security, 
Pentagon Says," and a letter from the 
Office of the Secretary of Defense to a 
U.S. Senator who is a member of this 
group, dated July 8, 1970, be printed at 
the conclusion of my remarks. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 
REPORT VIOLATED U.S. SECURITY, PENTAGON 

SAYS 
(By Orr Kelly) 

The Pentagon accu.sed a congressional 
group today of violating national security in 
a report on military spending. 

The report, prepared by the Members of 

OongTess for Peace through Law, was made 
public at a press conference yesterday by 
Sen. Mark Hatfield, R-Ore. 

Pentagon press spokesman Jerry W. Fried­
heim said the Pentagon had obtained a work­
ing dra'ft of the report more than a week ago. 
On July 8, he said, Richard G. Capen Jr., as­
sistant to the defense secretary, wrote to 
Hatfield suggesting the report be submitted 
for security review. 

"I have been advised tnat a preliminary re­
view of a draft document prepared by your 
committee indicates that there is classified 
information included," Capen told Hatfield. 

HATFIELD STATEMENT 
Hatfield was not immediately available for 

comment today, but at yesterday's press con­
ference he said all the material in the report 
had come from public, non-classified sources. 

Wes Michaelson, an assistant to Hatfield, 
repeated today that the material, submitted 
by a number of congressional offices, was all 
from unclassified sources. 

Capen's letter did not arrive until the final 
report was being printed, he said. 

Hatfield replied to the letter Tuesday even­
ing or yesterday morning, he said. Fried­
heim said the reply from Hatfield had not 
been received this morning. 

Friedheim refused to pinpoint the classified 
information in the report and he would not 
say what classification it bore, although he 
implied that it was "secret" or "top secret." 

The information, he said, had to do with 
the "characteristics of weapons." 

"While many figures in the report were 
not sufficiently accurate, there were some 
that were sufficiently accurate that if there­
port had been submitted for review we would 
have advised them to change those figures," 
Friedheim said. 

Friedheim said he was not aware of any 
plans 'for legal action against any of those 
involved in preparing or publishing the re­
port. To do so, he said, would draw atten­
tion to the material the Pentagon wished 
had not been published. 

The report is probably the most ambitious 
effort ever undertaken by a congTessional 
group to analyze and comment on the mili­
tary spending and the defense establishment, 
aside from the annual reviews by the defense 
and appropriations committees. 

Hatfield is chairman of the gToup's mili­
tary spending committee. Also on the com­
mittee are 10 other senators and 16 repre­
sentatives. 

The 150-page report called for cuts of $4.4 
to $5.4 blllion in the Pentagon's budget re­
quest for 1971. 

OFFICE OF THE SECRETARY OF DEFENSE, 
Washington, D.C., July 8, 1970. 

Hon. MARK 0. HATFIELD, 
Chair man, Committee on Military Spending, 

Members of Congress tor Peace Through 
Law, Washington, D.C. 

DEAR SENATOR HATFIELD: A COpy of the draft 
Report on Military Spending, as compiled by 
the Members of Congress for Peace through 
Law (Committee on Military Spending) has 
been brought to my attention. 

I can assure you that the Department of 
Defense welcomes thorough and constructive 
understanding of important issues affecting­
national security. 

Assuming that this report will be pub-· 
Ushed and distributed to Members of Con­
gress, as well as other interested citizens, I 
would like to offer the assistance of the De­
fense Department in providing a security re­
view of those sections included in the draft 
copy. 

I have been advised that a preliminary re­
view of a draft document prepared by your 
Committee indicates that there is classified 
information included. 

I will await your instructions as to how 
the Peace through Law Committee wishes to 
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proceed prior to publication and dissemina­
tion of its final report. 

Sincerely, 
RICHARD G. CAPEN, Jr., 

Assistant to the Secretary for 
Legislative Affairs. 

Mr. THURMOND. Mr. President, I 
notified the distinguished Senator from 
Oregon that I intended to make these re­
marks so that he could be present if he 
desired to do so. I see the Senator is in 
the Chamber now and possibly he would 
care to respond. 

Mr. HATFIELD. Mr. President, will 
the Senator yield? 

Mr. THURMOND. I am pleased to 
yield to the distinguished Senator from 
Oregon. 

Mr. HATFIELD. Mr. President, I am 
grateful to the Senator from South 
Carolina for giving me notification that 
he planned to make comments relating 
to the report on military spending issued 
by Members of Congress for Peace 
Through Law. 

I say to the distinguished Senat~r 
from South Carolina that even though 1t 
is within his rights to make these obser­
vations, I certainly feel that they are not 
well-founded observations and I would 
like to ask if he would yield first for this 
particular question. 

Mr. THURMOND. I yield. 
Mr. HATFIELD. First of all, has the 

Senator read the report? 
Mr. THURMOND. I have not read the 

report but I have been told what there­
port contains; and the Department of 
Defense is most disturbed over the re­
port, especially in view of the fact that 
they wrote the Senator a letter and told 
the Senator it contained classified infor­
mation, but in spite of their request to 
the Senator that they be allowed to work 
with the Senator and go through this 
report and remove those classified por­
tions the Senator did not agree to do so. 
~. HATFIELD. Mr. President, will 

the Senator yield further? 
Mr. THURMOND. I am happy to yield 

to the Senator from Oregon. 
Mr. HATFIELD. Did either the De­

fense Department or a staff member of 
the Committee on Armed Services, on 
which the Senator from South Carolina 
serves with great distinction, list for the 
Senator an item or identify the classi­
fied material in this particular report? 

Mr. THURMOND. I have not gone over 
in detail the classified information, but 
I am told it contains a great deal of 
classified information, and they were very 
anxious that that be removed before this 
report was made public. 

Mr. HATFIELD. Do I understand cor­
rectly that the Senator was not given 
any identification or listing of any classi­
fied information as to the exact spe­
cifics? 

Mr. THURMOND. The Defense De­
partment has gone through this report 
and they say it contains a great deal of 
classified information. They are experts 
in this field; they have jurisdiction in 
this field; and I accept their statement. 

Mr. HATFIELD. I see. So the Senator 
does not have a list of such classification 
violations, as charged by the Pentagon. 

Mr. THURMOND. I do not have that 
at the moment. 

Mr. HATFIELD. Will the Senator yield 
further for a question? 

Mr. THURMOND. I yield. 
Mr. HATFIELD. If this report, which 

I hold in my hand, could be shown to the 
Senator page by page and item by item 
to be information from other publica­
tions and sources available to the public, 
such as the New York Times, trade jour­
nals and professional journals, would the 
Senator from South Carolina consider 
that a violation of classification? 

Mr. THURMOND. I would consider it 
a violation of the classification law if the 
Senator was put on notice, as the Senator 
from Oregon was put on notice, about 
the report, which he formulated I under­
stand, that was to be disseminated and 
he went ahead and disseminated it 
anyway. 

Mr. HATFIELD. I do not think the 
Senator answered the question. Let me 
restate it more clearly. If the Senator 
could be shown that the information in 
this report has appeared in public in some 
way or another, whether it be news­
papers, or trade publications, or pro­
fessional journals, or what, and that, 
therefore, the general public had access 
to everything in this report and every 
evaluation in this report, would he con­
sider that a violation of the classification 
system? 

Mr. THURMOND. I think it is a viola­
tion of the classified information law 
when the Senator or others are put on 
notice that it is classified information; 
but even if it were not a violation, if the 
Department of Defense notified a Mem­
ber of the Congress of the United States 
that a report that some outside com­
mittee was about to release contained 
information which would be detrimental 
to our country, I would be amazed that 
such a committee would go ahead and 
print that information anyway. 

Mr. HATFIELD. I would certainly 
agree with the Senator 100 percent. 
There was no such information given to 
any member of this committee that we 
had information that, if published, would 
be detrimental to the United States. 

Mr. President, I ask unanimous con­
sent that the letter I received from Mr. 
Richard G. Capen, Jr., Assistant to the 
Secretary for Legislative Affairs, and my 
answer to that letter be printed in the 
RECORD. 

There being no objection, the letters 
were ordered to be printed in the REc­
ORD, as follows: 

OFFICE OF THE 
SECRETARY OF DEFENSE, 

Washington, D.C., July 8, 1970. 
Hon. MARK 0. HATFIELD, 
Chairman, Committee on Military Spending, 

Members of Congress for Peace Through 
Law, Washington, D.C. 

DEAR SENATOR HATFIELD: A COpy Of the 
draft Report on Military Spending, as com­
piled by the Members of Congress for Peace 
through Law (Committee on Military Spend­
ing) has been brought to my attention. 

I can assure you that the Department of 
Defense welcomes thorough and constructive 
understanding of important issues affecting 
national security. 

Assuming that this report will be pub­
lished and distributed to Members of Con­
gress, as well as ather tnterested citizens, I 
would like to offer the assistance of the De­
fense Department in providing a security 

review of those sections included in the draft 
copy. 

I have been advised that a preliminary re­
view of a draft document prepared by your 
Committee indicates that there is classified 
information included. 

I will await your instructions as to how 
the Peace through Law Committee wishes to 
proceed prior to publication and dissemina­
tion of its final report. 

Sincerely, 
RicHARD G. CAPEN, Jr., 

Assistant to the Secretary for 
Legislative Affairs. 

U.S. SENATE, 
Washington, D.C., July 15, 1970. 

Hon. RICHARD G. CAPEN, Jr., 
Assistant to the Secretary tor Legislative Af­

fairs, Office of the Secretary of Defense, 
Washington, D.C. 

DEAR MR. CAPEN: I have received your let­
ter of July 8th, offering the assistance of the 
Department of Defense in reviewing the 1970 
Military Spending Report. 

The Draft to which you refer was a work­
ing copy distributed only to the participa-t­
ing offices. Significant modifications were 
made in this working Draft and the final 
version has been printed. It will be released 
on Wednesday, July 15. 

Let me assure you, however, that at no 
time was classified information used during 
the research and production of this report. 
As you may have noted, some sections are 
footnoted for documentation and in all other 
cases, citations can be supplied from unclas­
sified sources such as the press, Congressional 
hearings, trade journals, and various maga­
zines. 

I quite agree w1 th you that a thorough and 
constructive understanding of national se­
curity issues is in the best interest of the 
nation. The 1970 Military Spending Report 
certainly contributes to this discourse. 

Sincerely, 
MARK 0. HATFIELD, 

U.S. Senator. 

Mr. THURMOND. Mr. President, I 
might say for the Senator's information 
that that was the letter I just placed in 
the RECORD. 

Mr. HATFIELD. I would like to have 
my ans,wer printed in the RECORD also. 

Mr. President, I ask unanimous con­
sent to have printed in the RECORD from 
the Evening Star of Friday, July 17, 1970, 
an article which would be a response to 
the one the Senator from South Caro­
lina placed in the RECORD a few moment.s 
ago. 

There being no objection, the article 
was ordered to be printed in the REcoRD, 
as follows: 

HATFIELD DENIES SECRET DATA USE 
Sen. Mark 0. Hatfield, R-Ore., staunchly 

denied today that any part of a congressional 
report on military spending was based on 
seoret information vttal to the national 
security. 

Accusing the Pentagon of "irrationality," 
Hatfield said a Defense spokesman's conten­
tion yesterday that the report contained 
secret material indicated the department had 
no realistic defense against growing congres­
sional demands for spending reductions. 

Hatfield heads an informal alliance of con­
gressional defense critics which issued a. !50-
page report Wednesday recommending cut­
backs in 14 major weapons systems. 

Jerry w. Friedheim, a public relations of­
ficial for the Defense Department, said some 
of the information in the report was classi­
fied "above confidential"-mea.nlng secret or 
top secret. 

But Hatfield and others who worked on the 
report said every line was drawn from news­
papers, trade journals, congressional hearings 
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and other publications and sources in the 
public domain. 

The problem, he said, was that the Penta­
gon regularly keeps the "secret" stamp on 
information even after it appears in public 
print. 

The Pentagon's quarrel apparently was 
with the report's disclosure of yields for the 
Sprint and Spartan antiballistic missiles­
components of the controversial Safeguard 
ABMsystem. 

A spokesman for Hatfield said this informa­
tion came from public documents but he 
could not immediately identify them. 

Friedheim said Richard G. Capen Jr., as­
sistant secretary for legislative affairs, had 
sent Hatfield a letter July 8 asking that the 
report be submitted to the Pentagon for de­
letion of classified material. He said Hatfield 
never replied to the letter. 

Mr. HATFIELD. Mr. President, for the 
benefit of the Senator from South Caro­
lina I would like to give an example of 
the type of thing we have at hand. I 
know the Senator is very sincere in his 
feelings and his expressions, but I think 
he is sincerely wrong. I think we have 
to consider what we are dealing with in 
the entire classification system. 

First of all, let me make clear I have 
asked the Department of Defense for a 
specification of the items they claim in 
this report are violating the classification 
system. I have not received any reply 
to my request, and I have asked not once 
but twice for an itemized listing. They 
say it is a violation of the classification 
but they have not answered. However, 
they have seen fit to call a public press 
conference and make this charge through 
a press conference. 

If the security of this country were 
really in jeopardy I suggest they would 
have had a person on my doorstep pretty 
fast because, let me also indicate to the 
Senator, they had obtained a working 
copy of this report very early, and this 
working copy was published only for the 
staff people on June 11. 

When one considers the fact that they 
had a working copy at least 2 to 3 weeks, 
I think it is very peculiar that they were 
not on my doorstep indicating to me 
some concern if we were violating 
security. 

Second, let me point out that they 
have refused to give me a list of speci­
fications, and the only thing I can :find 
out is through press statements and 
press publications. Let me quote: 

The Pentagon's quarrel apparently was 
with the report's disclosure of yields for the 
Sprint and Spartan antiballistic missiles­
components of the controversial Safeguard 
ABM system. 

All right. We went back to our staff 
work. Let me say for the record that 
these other matters that are alluded to 
as a concern of the Pentagon one could 
have read about on May 4, 1969, in the 
New York Times which stated that the 
Sprint warhead has about one-tenth the 
force of the Hiroshima bomb. The force 
of the Hiroshima damage was about 20 
kilotons, and therefore the Sprint mis­
sile's is about 2 kilotons. That is the 
report, which one could have read about 
in the CONGRESSIONAL RECORD, also, be­
cause that article was placed in the CoN­
GRESSIONAL RECORD by Senator TYDINGS, 
of Maryland, on May 13. Or one could 

have read about the same subject in a 
bulletin of the Atomic Science Bulletin 
in June 1970 by Ralph Lapp, page 106, 
which gives the yield of the Spartan 
warheads. Or one could have read about 
it in the speech by Mr. Ralph Lapp 
given to the American Physical Society, 
titled, "ABM and MIRV," on April 29, 
1970. 

All I am saying is that in three earlier 
specific publications and in the CoNGRES­
SIONAL RECORD are the very facts about 
those points as far as we can determine, 
where the objections lie. 

I think it is quite well known that 
the Pentagon has maintained the clas­
sification of "secret" even after it has 
appeared in publications around the 
country. I believe, therefore, we ought 
to review the classification technique or 
the application of the classification 
system. 

I would like to add, further, that with 
respect ·to every person who worked on 
this report, on each item and weapons 
system, the ones who had access to clas­
sified material, because of security clear­
ance, can list the reports they used for 
their work, which all came from unclas­
sified sources. 

In other words, I am saying simply 
this: Each member of the staff knew ex­
actly where he would get the informa­
tion, and he can cite it by chapter and 
verse, page by page in this report, and 
none of it was under classification. 

I think the point should be made clear 
that our committee had no intention of 
violating classification. I think the Sen­
ator from South Carolina knows me well 
enough to know that I would not be a 
party to putting my country under jeop­
ardy or putting my country under the 
gun, so to speak, by violating classifica­
tion. It is almost impugning the integrity 
af the Senator from Oregon to even im­
ply that, somehow, we have put our 
country in grave danger by the publica­
tion of this report. All I am saying is 
I can cite, chapter and verse, page by 
page, where every one of these items was 
published in some kind of publication 
or source open to the public and not 
classified. 

I would further say this, because this 
might have some political implication 
rather than military implication-not 
by the Senator from South Carolina, but 
by the Pentagon. I feel they are compli­
menting this report, because this report 
has raised sensitive and important is­
sues, and therefore they have been try­
ing, by political tactics, to demean or 
detract from that report. So I wonder 
if it is military security that is being 
watched, or perhaps political security. 

This report does not attempt to down­
grade the military. It is not an attack 
upon the Pentagon. If one would read 
and study t.he report, he would know we 
have several specific proposals that of­
fer, suggest, and recommend improve­
ment and strengthening of our military 
weapons systems. We ask for continua­
tion of the Poseidon program, as long as 
there is no SALT agreement. We ask for 
continued research on ABM. We ask for 
increases in this whole base of tech­
nology, science, and education, which is 
the foundation of our future security. We 

ask for a refiguring of the B-52's. We urge 
full expenditure for the development of 
the ULMS program. We ask for a better 
design for the F-15. We ask for continued 
extensive research on antisubmarine 
warfare, urging that systems be deployed 
when they have been proven to be effec­
tive. 

This is not a report against the Penta­
gon. It is an effort to try to show some 
balance to justify the expenditw·es of 
the Pentagon. 

Let me close by saying that perhaps 
this is the best way to get a focus on this 
report, by what the Senator from South 
Carolina has done today, by asking these 
questions, so that we can clarify and ex­
plain, but perhaps more important, draw 
attention to important recommendations 
in this report. 

Let me say again that no violation was 
intended and no violation could have 
taken place, because of the fact that we 
secured all of this information from 
public materials and publications that 
are open to the general public. 

Mr. THURMOND. Mr. President, in 
response to the Senator, I would like to 
say this: If the Defense Department 
warned the Senator that the report did 
contain classified material and Mr. Jerry 
W. Friedheim, Pentagon press spokes­
man, said it did contain secret and top 
secret material, does not the Senator 
think it would have been the part of 
wisdom to have met with the Defense 
Department officials and considered 
screening those portions that did con­
tain classified material, even though the 
Senator and his colleagues had obtained 
information from one magazine or an­
other or one newspaper or another, or if 
someone had stolen it from the Pentagon 
and gotten it to him somehow. I do not 
imply that this did happen. But the point 
is, suppose it did contain secret or top 
secret material and the Defense Depart­
ment, as it did in its letter, requested that 
they be allowed to meet with the Senator 
before that report was published and 
disseminated, then I question the wis­
dom of releasing the information. I 
believe in the letter to the Senator from 
Oregon dated July 8, it read: 

I have been advised that preliminary re­
view of draft documents prepared by your 
committee indicates that there is classifie<l 
material included. I will await your instruc­
tions as to how your committee desires to 
consult before the publication and dis­
semination of your final report. 

Does the Senator feel that if the 
Pentagon, which is sensitive to classified 
material, felt so strongly about this and 
went so far as to put the Senator on 
notice that they did feel strongly about 
this, regardless of where the information 
came from, it was wise to repeat it and 
repeat it again if it was classified infor­
mation? Would it not have been the 
better part of good judgment and secur­
ity for the Senator to have worked with 
the Defense Department and eliminated 
those portions rather than go ahead with 
a press conference? 

Mr. HATFIELD. Does the Senator 
want a response to that? 

Mr. THURMOND. I am glad to yield 
for that purpose. 

Mr. HATFIELD. My office called Mr. 
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Jerry Friedheim and asked for specifics 

of where there had been violations of 

classification. Upon discussing this ma- 

terial with Mr. Jerry Friedheim of the 

Defense Department—he said, "Well, we 

just would have preferred that certain 

sections not be used in that report." 

Again, we asked for specifications of 

item by item of where we were violating 

security. Even though they have found 

time to have press conferences and en- 

gage in press releases and discussions, 

they have yet, up to this date, to relate to 

us, even though we have requested it, ex- 

actly what material they would like us 

to delete or what material was classified 

material. 

Mr. THURMOND. In response, I still 

say that the Department of Defense felt 

so strongly about this matter that they 

contacted the distinguished Senator from 

Oregon, wanting to meet with him to talk 

these matters over. We would not expect 

the Defense Department officials to tell 

him over the phone what was top secret. 

That would not make sense. They wanted 

to meet with the Senator from Oregon 

in person and discuss these matters, to 

tell him they were classified, and to see 

if they could not induce him to withdraw 

them. Why could not that have been 

done, rather than to go ahead and have a 

news conference and release the infor- 

mation to the public? 

Mr. HATFIELD. Mr. President, I have 

been in my office. I am willing, able, and 

eager to meet with representatives of the 

Defense Department at any time. I did 

not ask them for specifications over the 

telephone. It would be ridiculous to ask 

the Defense Department to supply them 

over the phone. I do not know whether 

my phone is tapped or not. But, by the 

same token, I have to say that I have had 

no indication that the Defense Depart- 

ment was interested in communicating 

with me, other than through a news con- 

ference. I think that is not the way to 

handle a serious matter. If there had 

been serious thought about this whole re- 

port by the Defense Department, they 

should have been on the telephone, so to 

speak, seeking an appointment or seek- 

ing to counsel with me, rather than to 

communicate with me through a news 

conference. 

Mr. THURMOND. I respond by saying 

that they asked for a conference with the 

Senator. They did not get a conference. 

The Senator went ahead and held a 

press conference, and the Defense De- 

partment said the report contained clas- 

sified information. They wanted to point 
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that out to him. I am informed now that 

the Department of Defense has detailed 

these security violations. If the Senator 

had had a meeting with them, they could 

probably have resolved the situation. It 

is my belief that the Senator might have 

agreed not to publish this report after 

the Pentagon had pointed out the classi- 

fied portions which should not have been 

published. 

Mr. HATFIELD. Mr. President, in re- 

viewing the letter again—I suggest that 

the Senator reread it—there is no request 

at all for a conference. 

Mr. THURMOND. That letter in- 

formed the Senator that the report con- 

tained classified information, and it also 

said that the Department hoped the Sen- 

ator would await instructions before pro- 

ceeding with the publication and dis- 

semination of this report. But the Sena- 

tor went ahead and disseminated it in a 

press conference without conferring with


Defense Department officials.


Mr. HATFIELD. Mr. President, I think


we have made our points. I am not going


to belabor the issue. I think, again, that


basically the problem of the Defense De-

partment is its medieval system of classi-

fication, trying to say something is classi-

fied when it has already been published 

in the newspapers or published in a jour- 

nal. I do not think it is up to Congress 

to determine whether published ma- 

terials are classified. If a Member of Con- 

gress who is doing research can find 

something in a publication of this kind, 

I do not think it is necessary for him to 

ask permission from the Defense Depart- 

ment to make a report to his Senate 

colleagues.


This is not the first time this has hap-

pened. It has happened a number of 

times with Senators. I think that after 

a while the Defense Department might 

get a little notice that their system is 

not functioning correctly.


There is no intention, no desire, to 

violate classification. I think, again, that 

the Defense Department is acting more in 

a political manner than with concern for 

the security of the Nation, because had


they been deeply concerned, they would 

not have waited to exchange letters; they 

would not have waited to exchange press


releases; they would have had an im-

mediate confrontation.


I have had representatives of the mili- 

tary call at my office before. They know 

they are welcome and can come at any 

time for a conference or discussion or to 

ask for an appointment. 

I question the real concern of the De- 
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partment for the security of the coun-

try in this case, because I can prove, by


chapter and verse, that every word of


this report came out of publications


available to the general public.


I would urge the Senator from South


Carolina, as a member of the Committee


on Armed Services, to perhaps make it


an item on the agenda of that committee


to review the classified system of the


U.S. Department of Defense. I think it


might prove to be a worthwhile under-

taking. Then we will not have to get into


the question of challenging or repudiat-

ing the patriotism of any Senator. I


think it would be better if the question


were studied by the committee and made


a committee project.


I urge the Senator from South Caro-

lina, if he is deeply concerned, to have


this question taken up as an item of


agenda by the committee.


Mr. THURMOND. I think what is most


needed is not a new system but to observe


the present system.


ADJOURNMENT TO 11 A.M. MONDAY,


JULY 20, 1970


Mr. BYRD of West Virginia. Mr. Presi-

dent, if there is no further business to


come before the Senate, I move, in ac-

cordance with the previous order, that


the Senate adjourn until 1 1  o'clock,


Monday morning next.


The motion was agreed to; and (at 4 


o'clock and 46 minutes p.m.) the Senate


adjourned until Monday, July 20, 1970,


at 11 a.m.


NOMINATION


Executive nomination received by the


Senate July 17, 1970:


IN THE AIR FORCE


The following-named officer for temporary


appointment in the U.S. Air Force under the


provisions of chapter 839 , title 1 0  of the


United States Code:


To be major general


Brig. Gen. Roy M. Terry,            FR


(colonel, Regular Air Force, chaplain) U.S.


Air Force.


WITHDRAWAL


Executive nomination withdrawn from


the Senate July 17, 1970:


BUREAU OF MINES


J. Richard Lucas, of V irginia, to be Direc-

tor of the Bureau of Mines, which was sent


to the Senate on May 6,1970 .


EXTENSIONS OF REMARKS


CAPTIVE NATIONS 

HON. WILLIAM E. MINSHALL 

OF OHIO 

IN THE HOUSE OF REPRESENTATIVES


Wednesday, July 15, 1970 

Mr. MINSHALL. Mr. Speaker, in a re- 

cent letter from Dr. Lev E. Dobriansky, 

of Georgetown University and the distin- 

guished chairman of the National Cap- 

tive Nations Committee, I was particu- 

larly struck by his comments: 

Ironically enough, as all reports at th is 

stage show, the captive nations in Eastern 

Europe, the USSR , Asia and Cuba, not to


speak of the near-captives in Southeast Asia


and elsewhere, have far more faith in the


historic role of America than some segments 

of our populace. Congress can responsibly 

and assertively rectify this lag by (1 ) creating 

a 

Special House Committee on the Captive


Nations, which would unquestionably offset


the appalling ignorance of our youth and


others regarding the captive nations and (2 ) 

moving for reconsideration 

of the Freedom 

Academy bill in view of the intensification 

of Red political warfare on our own terrain. 

I could not agree more with Dr. Do-

briansky's views. For years I have intro-

duced and reintroduced the resolution to


create the Special Committee on the Cap-

tive Nations. In this Congress it is House


Resolution 77. If we in Congress do not


take the initiative or have the moral


courage to act on this simple resolution,


which has so many cosponsors in the


House, how, indeed, can we expect our


confused and uninformed youth to un-

derstand the true nature of the plight of


the captive nations and the depredations


xxx-xx-xxxx
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