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training of educational personnel, and re
search and demonstration projects; to the 
Committee on Education and Labor. 

By Mr. SEBELIUS: 
H.R. 15330. A bill to provide additional 

benefits for optometry officers of the uni
formed services; to the Committee on Armed 
Services. 

By Mr. SPRINGER: 
H.R. 15331. A bill to promote the advance

ment of biological research in aging through 
a comprehensive and intensive 5-year pro
gram for the systematic study of the basic 
origins of the aging process in human beings; 
to the Committee on Education and Labor. 

By Mr. STAFFORD {for himself, 
Messrs. CONTE, HARVEY, MORSE, 
MOSHER, ROBISON, and RIEGLE) : 

H.R. 15332. A bill to establish a Commis
sion to study and investigate incidents of 
alleged mistreatment or other misconduct 
directed against citizens of South Vietnam 
by U.S. troops operating in Mylai, Quang 
Nai Province on or about March 1968; to 
the Committee on Armed Services. 

By Mr. ULLMAN: 
H.R. 15333. A bill to amend the Interstate 

Commerce Act in order to give the Interstate 
Commerce Commission additional authority 
to alleviate freight car shortages, and for 
other purposes; to the Committee on Inter
state and Foreign Commerce. 

By Mr. ADDABBO: 
H.R. 15334. A bill to amend title · XVIII of 

the Social Security Act to provide payment 
for chiropractors' services under the pro
gram of supplementary medical insurance 
benefits for the aged; to the Committee on 
Ways and Means. 

By Mr. BOGGS: 
H.R. 15335. A bill to amend section 105 of 

the Clean Air Act to authorize increased 
grants to be made to certain air pollution 
control agencies not now eligible therefor; 
to the Committee on Interstate and Foreign 
Commerce. 

By Mr. BENNETT (for himself, Mr. 
ADAIR, Mr. BARING, Mr. BEVILL, Mr. 
BROCK, Mr. BUCHANAN, Mr. BYRNE Of 
Pennsylvania, Mr. CARTER, Mr. CoR
BETT, Mr. DANIEL of Virginia, Mr. 
DENT, Mr. DUNCAN, Mr. FISHER, Mr. 
FULTON of Pennsylvania, Mrs. GREEN 
of Oregon, Mr. KING, Mr. KUYKEN
DALL, Mr. LEGGETT, Mr. LUKENS, Mr. 
MADDEN, Mr. MATSUNAGA, Mr. RARICK, 
Mr. WHITEHURST, and Mr. YATRON): 

H.R. 15336. A bill to provide Federal grants 
to assist elementary and secondary schools to 
carry on programs to teach moral and ethical 
principles; to the Committee on Education 
and Labor. 

By Mr. CLARK: 
H.R. 15337. A bill to declare and determine 

the policy of the Congress with respect to 
the primary authority of the several States 
to control, regulate, and manage fish and 
wildlife within their territorial boundaries; 
to confirm to the several states such pri
mary authority and responsib111ty with re
spect to the management, regulation, and 
control of fish and wildlife on lands owned 
by the United States; and to specify the 
exceptions applicable thereto; and to pro
vide procedure under which Federal agencies 
may otherwise regulate the taking of fish 
and game on such lands; to the Committee 
on Merchant Marine and Fisheries. 

By Mr. GALIFIANAKIS: 
H.R. 15338. A b111 to encourage the growth 

of international trade on a fair and equita
ble basis; to the Committee on Ways and 
Means. 

By Mr. HOGAN: 
H.R. 15339. A bill to amend certain pro

visions of criminal law applicable in the Dis
trict of Columbia with respect to added 
punishment fer committing a crime when 
armed; to the Committee on the District of 
Columbia. 

H.R. 15340. A bill to amend title 14 Of the 
District of Columbia Code with respect to 
competency of witnesses; to the Committee 
on the District of Columbia. 

H.R.15341. A blll to amend certain provi
sions of criminal law applicable in the Dis
trict of Columbia with respect to rape; to 
the Committee on the District of Columbia. 

H.R. 15342. A bill to amend certain provi
sions of criminal law applicable in the Dis
trict of Columbia with respect to resisting 
aiTest; to the Committee on the District of 
Columbia. 

H.R. 15343. A bill to amend certain provi
sions of criminal law applicable in the Dis
trict of Columbia with respect to burglary 
in the second degree; to the Committee on 
the District of Columbia. 

By Mr. LONG of Louisiana: 
H.R. 15344. A b111 to amend the Federal 

Food, Drug, and Cosmetic Act to include a 
definition of food supplements, and for other 
purposes; to the Committee on Interstate and 
Foreign Commerce. 

By Mr. MOORHEAD: 
H.R. 15345. A bill to create a Federal In

surance Guarantee Corporation to protect 
the American public against certain insur
ance company insolvencies; to the Committee 
on Banking and Currency. 

By Mr. MURPHY of Illinois: 
H.R. 15346. A b1ll to repeal the Emergency 

Detention Act of 1950 (title II of the Internal 
Security Act of 1950); to the Committee on 
Internal Security. 

By Mr. O'KONSKI: 
H.R. 15347. A bill to authorize the payment 

of legal fees for accused persons in connection 

with the events alleged to have occurred 
at Mylai 4, Republic of Vietnam, during 
March 1968; to the Committee on Armed 
Services. 

By Mr. SCHEUER (for himself, Mr. 
BINGHAM, Mr. BOLAND, Mr. BROWN of 
Michigan, Mr. BuRTON of California, 
Mr. BUTTON, Mrs. CHISHOLM, Mr. 
CLAY, Mr. EDWARDS Of California, Mr. 
EscH, Mr. HowARD, Mr. KocH, Mr. 
MATSUNAGA, Mr. MIKVA, Mr. OTTINGER, 
Mr. POWELL, Mr. THOMPSON O.f New 
Jersey, and Mr. TuNNEY): 

H.R 15348. A bill to amend the Education 
Professions Development Act to permit train
ing of school board members; to the Com
mittee on Education and Labor. 

By Mr. STAGGERS: 
H.R. 15349. A bill to amend the Railway 

Labor Act in order to change the number 
of carrier representatives and labor organi
zation representatives on the National Ran
road Adjustment Board, and for other pur
poses; to the Committee on Interstate and 
Foreign Commerce. 

By Mr. HOGAN: 
H.R. 15350. A bill to provide that certain 

sentences imposed for the conviction of 
crimes in the District of Columbia shall be 
deemed to be imposed to run consecutively; 
to the Committee on the District of Columbia. 

By Mr. THOMPSON of New Jersey: 
H.R. 15351. A bill to authorize additional 

funds for the operation of the Franklin Del
ano Roosevelt Memorial Commission; to the 
Committee on House Administration. 

By Mr. WHITTEN: 
H.J. Res.1036. Joint resolution proposing 

an amendment to the Constitution of the 
United States relative to equal rights for men 
and women; to the Committee on the Judi
ciary. 

By Mr. PRICE of Texas: 
H. Res. 760. Resolution relating to the 

maintenance of United States sovereignty 
and jurisdiction over Panama Canal; to the 
Committee on Foreign Affairs. 

PRIVATE BILLS AND RESOLUTIONS 

Under clause 1 of rule XXII, private 
bills and resolutions were introduced and 
severally referred as follows: 

By Mr. BYRNE of Pennsylvania: 
H.R. 15352. A bill for the relief of Leopold 

Morse Tailoring Co.; to the Committee on the 
Judiciary. 

By Mr. DELANEY: 
H.R. 15353. A bill for the relief of ottorino 

Ferrini; to the Committee on the Judiciary. 
By Mr. DONOHUE: 

H.R. 15354. A bill for the relief of Anthony 
P. M111er, Inc.; to the Committee on the 
Judiciary. 

SENATE-Thursday, December 18, 1969 
(Legislative day ot Tuesday, December 16, 1969) 

<Legislative day of Tuesday, Decem
ber 16, 1969) 

The Senate met at 9 o'clock a.m., on 
the expiration of the recess, and was 
called to order by the Acting President 
pro tempore CMr. METCALF). 

The Chaplain, the Reverend Edward 
L. R. Elson, D.D., offered the following 
prayer: 

0 Thou creator and restorer of life, we 
thank Thee for Thy mercies which are 
new every morning. We thank Thee for 
work to do and that it may be done for 
others in this place. Enable Thy servants 
here, upon whose judgment rest solemn 
responsibilities of public welfare, to keep 
ever before them the vision of Thy higher 

kingdom. Renew them in weariness, re
invigorate them in fatigue, and give them 
inner compensation for long, strenuous, 
and confining hours. Help them to bear 
the fret of care, the sting of criticism, 
and unapplauded toil. May the highest 
truth of Christmas illuminate every duty, 
and may they be given strength to fol
low the One who came to set men free. 

In His name we pray. Amen. 

ORDER OF BUSINESS 

The ACTING PRESIDENT pro tem
pore. Under the previous order, the Sen
ator from Arizona is recognized for not 
to exceed 20 minutes. 

Mr. MANSFIELD. Mr. President, will 
the Senator yield to me for 1 minute, 
without losing any time or his right to 
the floor? 

Mr. GOLDWATER. I yield. 

Mr. MANSFIELD. I thank the distin
guished Senator from Arizona, and I 
assure him that if he needs a few more 
minutes, the time will be available. 

Mr. GOLDWATER. I thank the Sena
tor. 

THE JOURNAL 

Mr. MANSFIELD. Mr. President, I a.sk 
unanimous consent that the Journal of 
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the proceedings of Wednesday, Decem
ber 17, 1969, be approved. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 

HORSE PROTECTION ACT OF 1969 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that the Senate pro
ceed to the consideration of Calendar No. 
606, s. 2543. 

The ACTING PRESIDENT pro tem
pore. The bill will be stated by title. 

The BILL CLERK. A bill (S. 2543) to 
protect interstate and foreign commerce 
by prohibiting the movement in such 
commerce of horses which are "sored,'' 
and for other purposes. 

The ACTING PRESIDENT pro tem
pore. Is there objection to the present 
consideration of the bill? 

There being no objection, the Senate 
proceeded to consider the bill, which had 
been reported from the Committee on 
Commerce with amendments, on page 1, 
after the enacting clause, strike out: 

SEc. 2. (a) A horse shall be considered to be 
sored if, for the purpose of affecting its gait, 
a blistering agent has been applied internally 
or externally to any of the legs, ankles, feet, 
or other parts of the horse, or if burns, cuts, 
or lacerations have been inflicted on the 
horse, or if a chemical agent, or tacks, nails, 
or wedges have been used on the horse, or 
if any other method or device has been used 
on the horse, including, but not limited to 
chains or boots, which may reasonably be 
expected currently (1) to result in physical 
pain to the horse when walking, trotting, or 
otherwise moving, or (2) to cause extreme 
fear or distress to the horse. 

And, in lieu thereof, insert: 
SEc. 2. (a) A horse shall be considered to 

be sored if, for the purpose of affecting its 
gait-

( 1) a blistering agent has been applied in
ternally or externally to any of the legs, 
ankles, feet, or other parts of the horse; 

(2) burns, cuts, or lacerations have been 
in:tUcted on the horse; 

(3) a chemical agent, or tacks, nails, or 
wedges have been used on the horse; or 

( 4) any other method or device has been 
used on the horse, including, but not limited 
to chains or boots; 
which may reasonably be expected (A) to 
result in physical pain to the horse when 
walking, trotting, or otherwise moving, (B) 
to cause extreme fear or distress to the 
horse, or (C) to cause inflammation. 

On page 3, line 14, after the word 
"burdens", insert "such"; in the same 
line, after the word "commerce;", insert 
"and"; on page 4, line 4, after the word 
"in", strike out "commerce." and insert 
"commerce, unless such person can es
tablish that he took all reasonable pre
cautions to prevent the showing or 
exhibiting of such so red horse"; in line 
18, after the word "States," insert "or 
such other person or persons as the Sec
retary of Agriculture <hereinafter re
ferred to in this act as the 'Secretary') 
may by regulation designate"; in line 21, 
after the word "Secretary", strike out 
"of Agriculture may by regulation pre
scribe .. in order to enable the representa
tives of said Secretary to determine 
whether any horses were moved to or 
from such show or exhibition in com
merce, the identity of the owner or ex-

hibitor of any horse at the show or 
exhibition, and other facts necessary for 
the effective enforcement of this Act, and 
the"; on page 5 line 2, after the amend
ment just stated, insert "The"; in line 3, 
after the word "exhibition", insert "or 
such other person or persons as the Sec
retary may by regulation designate"; in 
line 5, after the word "Secretary", strike 
out "of Agriculture"; after line 7, strike 
out: 

SEc. 6. Any person who violates any pro
vision of this Act shall be fined not more 
than $500 or imprisoned not more than six 
months, or both. 

And, in lieu thereof, insert: 
SEC. 6. (a) Any person who violates any 

provision of this Act or any regulation is
sued thereunder, other than a violation the 
penalty for which is prescribed by subsection 
(b) of this section, shall be assessed a civil 
penalty by the Secretary of not more than 
$1,000 for each such violation. No penalty 
shall be assessed unless such person is given 
notice and opportunity for a hearing With re
spect to such violation. Each violation shall 
be a separate offense. Any such civil penalty 
may be compromised by the Secretary. Upon 
any failure to pay the penalty assessed under 
this subsection, the Secretary shall request 
the Attorney General to institute a civil ac
tion in a district court of the United States 
for any d.istrict in which such person is 
found or resides or transacts business to 
collect the penalty and such court shall have 
jurisdiction to hear and decide any such 
action. 

(b) Any person who willfully violates any 
provision of this Act or any regulation issued 
thereunder shall be fined not more than 
$2,000 or imprisoned not more than six 
months, or both. 

On page 6, line 5, after the word "Sec
retary", strike out "of Agriculture"; in 
line 6, after the word "a", insert "willful"; 
in line 11, after the word "Secretary", 
strike out "of Agriculture shall"; in line 
12, after the word ''Act," insert "shall 
utilize"; in line 13, after the word "prac
ticable", strike out "utilize"; in line 14, 
after the word "Secretary", strike out ''of 
Agriculture"; in line 16, after the word 
"consent", insert "and with or without 
reimbursement"; in line 18, after- the 
word "Secretary", strike out "of Agricul
ture"; after line 20, insert a new section, 
as follows: 

SEc. 10. No provision of this Act shall be 
construed as indicating an intent on the 
part of the Congress to occupy the field in 
which such provision operates to the exclu
sion of the law of any State on the same 
subject matter, unless there is a direct and . 
positive conflict between such provision and 
the law of the State so that the two cannot 
be reconciled or consistently stand together. 
Nor shall any provision of this Act be con
strued to exclude the Federal Government 
from enforcing the provisions of this Act 
within any State, whether or not such State 
has enacted legislation on the asme subject, 
it being the intent of the Congress to estab
lish concurrent jurisdiction with the States 
over such subject matter. In no case shall any 
such State take any action pursuant to this 
section involving a violation of any such 
law of that State which would preclude the 
United States from enforcing the provisions 
of this Act against any person. 

On page 7, after line 11, insert a new 
section, as follows: 

SEc. 11. On or before the expiration of thir
ty calendar months following the date of en-

actment of this Act, and every twenty-four
calendar-month period thereafter, the Secre
tary shall submit to the Congress a report 
upon the matters covered by this Act, includ
ing enforcement and other actions taken 
thereunder, together With such recommenda
tions for legislative and other action as he 
deems appropriate. 

At the beginning of line 19, change the 
section number from "10," to "12"; and 
in line 20, after the word "sums" insert 
"not to exceed $100,000 annually,''; so as 
to make the bill read: 

s. 2543 
Be it enacted by the Senate and House 

of Representatives of the United States of 
America in Congress assembled, That this 
AIC't may be cited M the "Horse Protection 
Act of 1969". 

SEc. 2. (a) A horse shall be considered to 
be sored, for rthe purpose of affecting its gait-

( 1) a blistering agent has been applied 
internally or externally to any of the legs, 
ank!les, feet, or other parts of the horse; 

(2) burns, cuts, or lacerations have been 
1n:flicrted on the horse; 

(3) a chemical agent, or tacks, nails, or 
wedges have been used on the horse; or 

( 4) SID.Y other method or device has been 
used on the horse, including, but not limited 
to, chains or boots; 
which may reasonably be expected (A) to 
result in physical pain to the horse when 
walking, trotting, or otherwise moving, (B) 
to cause extreme fear or distress to the 
horse, or (C) to cause inflammation. 

(b) As used in tlrt!S Aot, the term "com
merce" means commerce between a point in 
any state or possession of the United States 
(l!D.oluding the Distriot of Columbia and the 
Comm:onweal1ftl of Puerto Rico) and any 
point outside thereof, or between points 
within the SSime State or possession of the 
United States (including the Distr:Wt of Co
lumbia and the Oommonwealth of Puerto 
Rico) but through any place outside thereof, 
or Within the Dittriot of Oolumbla, or from 
any foreign country to any point within the 
United S'tates. 

SEc. 3. The Oongress hereby finds (1) that 
the practice of soring horses for the purposes 
of affooting their n81tural gait is cruel and 
inhumane treatment of such anlmaJ.s; {2) 
that the movement of sored horses in oom
merce adversely affects and burdens such 
commerce; allld (3) that hortres which are 
sored compete unfairly with horses moved 
in oommerce whloh a;re not sored. 

SEc. 4. (a) It shall be unlawful for any 
person to ship, transport, or otherwise move, 
or deliver or receive for movement, in com
merce, for the purpose of showing or ex
hibition, any horse Which such person has 
reason to believe is sored. 

(b) I't shall be unlawful for any pertson to 
show or exhibit, or enter for the purpose of 
showing or exhibiting, in any horse show or 
exh:ib1tion, any horse whioh is sored if that 
horse or any other horse was moved to such 
show or exhibition in commerce. 

(c) It shall be unlawful for any person to 
conduct any horse show or exhibition in 
which there is shown or exhibited a horse 
which is sored, if any horse was moved to 
such show or exhibition in commerce, unless 
such person can establish that he took all 
reasonable precautions to prevent the show
ing or exhibiting of such sored horse. 

SEc. 5. (a) Any representative of the Secre
tary of Agriculture is authorized to make 
such inspections of any horses which are be
ing moved, or have been moved, in commerce 
and to make such inspections of any horses 
at any horse show or exhibition within the 
United States to which any horse was moved 
in commerce, as he deems necessary for the 
effective enforcement of this Act, and the 
owner or other person having custody of any 
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such horse shall afford such representative 
access to and opportunity to so inspect such 
horse. 

(b) The person or persons in charge of any 
horse show or exhibition within the United 
States, or such other person or persons as the 
Secretary of Agriculture (hereinafter referred 
to in this Act as the "Secretary") may by 
regulation designate, shall keep such records 
as the Secretary may by regulation prescribe. 
The person or persons in charge of any horse 
show or exhibition, or such other person or 
persons as the Secretary may by regulation 
designate, shall afford the representatives of 
the Secretary access to and opportunity to in
spect and copy such records at all reasonable 
times. 

SEc. 6. (a) Any person who violates any 
provision of this Act or any regulation issued 
thereunder, other than a violation the pen
alty for which is prescribed by subsection (b) 
of the section, shall be assessed a civil pen
alty by the Secretary of not more than $1,000 
for each such violation. No penalty shall be 
assessed unless such person is given notice 
and opportunity for a hearing with respect 
to such violation. Each violation shall be a 
separate offense. Any such civil penalty may 
be compromised by the Secretary. Upon any 
failure to pay the penalty assessed under this 
subsection, the Secretary shall request the 
Attorney General to institute a civil action 
in a district court of the United States for 
any district in which such person is found or 
resides or transacts business to collect the 
penalty and such court shall have jurisdic
tion to hear and decide any such action. 

(b) Any person who willfully violates any 
provision of this Act or any regulation issued 
thereunder shall be fined not more than 
$2,000 or imprisoned not more than six 
months, or both. 

SEC. 7. Whenever the Secretary believes 
that a w1llful violation of this Act has oc
curred and that prosecution is needed to ob
tain compliance with the Act, he shall in
form the Attorney General and the Attorney 
General shall take such action with respect 
to such matter as he deems appropriate. 

SEC. 8. The Secretary in carrying out the 
provisions of this Act, shall utilize, to the 
maximum extent practicable, the existing 
personnel and facilities of the Department 
of Agriculture. The Secretary is further au
thorized to utilize the officers and employees 
of any State, with its consent, and with or 
without reimbursement, to assist him in car
rying out the provisions of this Act. 

SEC. 9. The Secretary is authorized to issue 
such rules and regulwtions as he deems nec
essary to carry out the provisions of this Act. 

SEC. 10. No provision of this Act shall be 
construed as indicating an intent on the 
part of the Congress to occupy the field in 
which such provision operates to the exclu
sion of the law of any State on the same 
subject matter, unless there is a direct and 
positive conflict between such provision and 
the law of the State so that the two cannot 
be reconciled or consistently stand together. 
Nor shall any provision of this Act be con
strued to exclude the Federal Government 
from enforcing the provision of this Act 
within any State, whether or not such State 
has enacted legislation on the same subject, 
it being the intent of the Congress to es
tablish concurrent jurisdiction with the 
States over such subject matter. In no case 
shall any such State take any action pur
suant to this section involving a violation 
of any such law of that State which would 
preclude the United States from enforcing 
the provisions of this Act against any per
son. 

SEc. 11. On or before the expiration of 
thirty calendar months following the date 
of enactment of this Act, and every twenty
four-calendar-month period thereafter, the 
Secretary shall submit to the Congress are
port upon the matters covered by this Act, 
including enforcement and other actions 
taken thereunder, together with such rec-

ommendations for legislative and other ac
tion as he deems appropriate. 

SEc. 12. There are hereby authorized to be 
appropriated such sums, not to exceed $100,-
000 annually, as may be necessary to carry 
out the provisions of this Act. 

Amend the title so as to read: "A bill to 
prohibit the movement in interstate or for
eign commerce of horses which are 'sored', 
and for other purposes." 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD an excerpt from the report 
(No. 91-609), explaining the purposes of 
the measure. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

PURPOSE 

S. 2543, the Horse Protection Act of 1969, 
is designed to end the inhumane practice of 
deliberately making sore the feet of Ten
nessee walking horses in order to alter their 
natural gait. It would do so by prohibiting 
the shipment of any horse in commerce, for 
showing or exhibition, which a person has 
reason to believe is sored; by making unlaw
ful the exhibiting of a sored horse in any 
horse show or exhibition in which that horse 
or any other horse was moved in commerce; 
and by prohibiting the holding of any horse 
show in which a sored horse is exhibited if 
any of the horses in that show were moved 
in commerce. 

NEED 

The Tennessee walking horse is a magnifi
cent animal, distinguished by its proud, high 
skipping gait or "walk." As a class Tennessee 
walkers have become exceedingly popular 
and now number approximately 25,000. 

The horse's distinctive "walk" may be 
achieved through patient, careful training 
and is the result of both the trainers' sk111 
and the horse's natural breeding. Unfortu
nately, however, it was discovered about 20 
years ago that the "walk" could also be 
created artificially. If the front feet of the 
horse were deliberately made sore, the in
tense pain which the animal suffered when 
placing his forefeet on the ground would 
cause him to lift them up quickly and thrust 
them forward, reproducing exactly the de
sired gait. 

This soring is usually done by applying a 
blistering agent, such as oil of mustard, to 
the pastern area of the horse's leg and by 
wrapping this area with chains or metal roll
ers. Then, during a show, the sore is covered 
by a boot, used ostensibly to protect the 
horse's foreleg, but now valued because it 
rubs against the sore and heightens the 
pain even further. 

The soring may also be accomplished in 
several other ways-nails, wedges, or even 
injections are sometimes used-but the ef
fect is still the same. The "walk," with its 
handsome stride--or "big lick" as it is known 
among walking horse enthusiasts-is 
achieved cheaply, without the long and diffi
cult training period. It can make a medio
cre horse perform like a champion. 

That this method of producing the "big 
lick" is a particularly cruel and inhumane 
practice does not appear to matter to walk
ing horse owners and trainers. With increas
ing frequency they have "sored" horses in 
order to achieve the desired gait and Win the 
blue ribbon. The result has been that many 
of these animals have been cruelly mis
treated, and persons who refuse to sore their 
horses have been faced with a dimcult di
lemma: either they must forgo most oppor
tunities to compete successfully in horse 
shows, or they must devote their attentions 
to a different breed of horse. Moreover, the 
practice of soring, besides inflicting great 
pain on the individual horse, may seriously 
harm the breed itself. Because Tennessee 
walking horse champions are particularly 

valuable as studs, if a champlon was created 
by means of soring, that practice may actu
ally weaken, over a period of time, the breed's 
natural abUity to "walk" in its distinctive 
fashion. 

This b111 should help end the unnecessary 
and inhumane practice of soring horses-
something the Tennessee walking horse ex
hibitors have not done by themselves. By 
making unlawful the showing or exhibition 
of sored horses and imposing significant pen
alties for violations, the b111, in its practical 
effect, will make it impossible for persons 
to show sored horses in nearly all horse 
shows. This denial of the opportunity to 
Win ribbons should destroy the incentive 
which presently exists for owners and trainers 
to painfully mistreat these magnificent 
animals. 

PROVISIONS 

There follows a section-by-section sum
mary of the provisions of S. 2543, and a dis
cussion of the committee's interpretation of 
these various provisions where appropriate. 

Section 1.-section 1 of the bill contains 
its short title: the Horse Protection Act of 
1969. 

Section 2.-section 2 of the bill defines 
the term "commerce" and describes what is 
meant by the term "soring." It states that 
a horse shall be considered to be sored if for 
the purpose of affecting its gait, a bllste~ing 
agent is applied internally or externally to 
any of the legs, ankles, feet or other parts 
the horse; burns, cuts, or lacerations have 
been inflicted on the horse; a chemical agent 
or tacks, nails, or wedges have been used on 
the horse; or any other method or device has 
been used on the horse, including, but not 
limited to, chains or boots; which may rea
sonably be expected either to result in physi
cal pain to the horse when walking, trotting, 
or otherWise moving; to cause extreme fear 
or distress to the horse; or to cause inflam
mation. The committee would point out that 
not only must one of these soring techniques 
produce physical pain to the horse, cause 
extreme fear or distress to the animal or 
cause inflammation, but it must also be ti.sed 
for the purpose of affecting its gait. In ad
dition, the committee would emphasize that 
the secretary is to exercise his discretion in 
interpreting this definition so as not to apply 
it to beneficial thera~utic treatment by . a 
veterinarian which is designed to relieve pain 
or lameness or to restore a lame or disabled 
horse's normal gait. 

Section 3.-8ection 3 of the bill contains 
the congressional finding that the soring of 
horses for the purpose of affecting their nat
ural galt is a cruel and inhumane practice. 
that the movement of sored horses in com
merce adversely affects and burdens such 
commerce, and that horses which are sored 
compete unfairly with horses that are moved 
in commerce which are not sored. 

Section 4.--Bection 4 set forth some of the 
violations of the bill. It makes it unlawful 
for any person to ship, transport or other
wise move, or to deliver or receive for move
ment, in commerce, for the purpose of show
ing or exhibition, any horse which such per
son has reason to believe is sored. It also 
makes unlawful the showing or exhibit
ing of a sored horse in any horse show 
or exhibition in which that horse or any 
other horse was moved to such show or ex
hibition in commerce. Finally it makes it 
unlaWful for any person to conduct a horse 
show or exhibition in which there is shown 
or exhibited a horse which is sored, if any 
horse was moved to such show or exhibition 
In commerce, unless such person can estab
lish that he took all reasonable precautions 
to prevent the showing or exhibiting of the 
sored horse. 

It will be noted that violations are cen
tered upon the horse show rather than on the 
individual horse which is shipped interstate. 
The reason for this policy is twofold. It will 
allow the Department of Agriculture to ad-
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mmt.ster the law without unreasonable bur
den, and it focuses upon the principa.l insti
tution-the show or exhibition-which 
serves to perpetuate the practice of soring. 
Thus the bill places responsibil1ty on the per
sons conducting a horse show, as well as on 
those who participate in it, to make sure 
that there is compliance with the law. 

However since It would be unfair to im
pose liabillty upon an individual who is con
ducting a horse show in which a sored horse 
happens to be exhibited after he has made a 
conscientious and concerted effort to see that 
this does not occur the bill provides that 
such a person may escape liablllty once he 
esta.bllshes that he took all reasonable pre
cautions to prevent the showing or exhibiting 
of the sored horse. The Committee intends 
that the term ·•reasonable precautions" will 
be construed to Include at the minimum the 
examination of each horse to be exhibited by 
one or more qualified an independent vet
erinarians as the horses enter the exhibition 
area or shortly before they are actually 
exhibited. 

Section 5.-In order to facil1tate the effec.:. 
tlve enforcement of the bill subsection 5(a) 
would authorize any representative of the 
Secretary of AgricuLture to inspect horses 
which are being moved or have moved in 
commerce as well as horses which are at any 
horse show or exhibition within the United 
States if any horse in such show or exhibi
tion was moved in commerce. The subsection 
further provides that the owner or other 
person having custody of any such horse 
shall afford such representative access to the 
horse and an opportunity to inspect it. Are
fusal to permit such inspection would con
stitute a violation of the bill and would ex
pose an individual to the penalties estab
lished in section 6. 

Subsection 5(b) provides that the person 
or persons in charge of any horse show or 
exhibition within the United States, or such 
other persons as the Secretary of Agricul
ture may by regulation designate, shall keep 
such records as the Secretary may by regu
lation prescribe. It also provides that the 
person or persons in charge of the horse 
show or exhibition, or such other person or 
persons the Secretary may by regulation des
ignate, shall afford the representatives of 
the Secretary access to the records and an 
opportunl ty to inspect and copy them at all 
reasonable times. Again a failure to keep 
the required records or to provide access to 
them would represent a violation of the bill 
and would expose an individual to the pen
alties established in section 6. 

Since the committee believed that it could 
not anticipate all of the problems which 
might arise in the administration of the blll, 
it amended the original language of subsec
tion 5 (b) in order to provide the Secretary 
with a more general rulemaking authority. 
Nevertheless, the committee would anticipate 
that the Secretary's initial regulations will 
include a requirement that records be kept 
which will enable representatives of the De
partment of Agricult'..ll'e to determine 
whether any horses were moved to or from a 
show or exhibition in commerce. In addition, 
the initial regulations should require that 
records be kept which will assist enforce
ment officials in ascertaining the name and 
address of the owner or exhibitor of any 
horse present at the show or exhibition, and 
which will help the Department's representa
tives to determine the identity and quali
fications of any veterinarians who examined 
the horses at the show or exhibition and the 
approximate time at which such horses were 
examined. 

Section B.-subsection 6(a) of the b111 pro
vides that any person who violates any pro
vision of the act or any regulation issued 
thereunder, other than a violation subject 
to a criminal penalty under subsection 6 (b) , 
shall be assessed a civil penalty by the Secre-

tary of not more than $1,000 for each viola
tion. This subsection further provides that 
no penalty shall be assessed unless the per
son is given notice and opportunity for a 
hearing with respect to the violation. The 
subsection also gives the Secretary the au
thority to compromise any civil penalty. 
Should any person fail to pay the civil pen
alty which the Secretary has assessed, the 
bill provides that the Secretary shall request 
the Attorney General to institute a civil ac
tion in the U.S. district court to collect the 
penalty. 

Subsection 6(b) of the b111 provides that if 
any person willfully violates any provision of 
the act, or any regulation issued thereunder, 
he shall be fined not more than $2,000 or 
imprisoned for not more than 6 months or 
both. 

The present section 6 of the blll represents 
a marked revision of the enforcement sec
tion of the original blll which provided only 
criminal penalties. The committee decided to 
establish civil penalites for nonwillful viola
tions because it believed that this would pro
duce more frequent enforcement efforts than 
would imposition of a criminal penalty for a 
first violation. At the same time, however, it 
retained the criminal penalties for willful 
violations, anticipating that second or third 
time violators would customarily be subject 
to criminal prosecution. And since persons 
acquitted in a criminal proceeding could still 
be subject to a civil penalty for a nonwillful 
violation under subsection 6(a), the commit
tee felt that it had adopted a more fiexible 
and effective enforcement system. 

In addition, the committee increased the 
maximum penalties which could be recovered 
under the bill from $500 to $1,000 for non
willful violations and $2,000 for willful viola
tions. It did so in order to provide a more 
realistic deterrent to persons who might con
sider violating the blll, for the committee 
learned through the hearings that the re
wards from soring-measured in terms of 
stud fees for a champion--could easily ex
ceed $100,000. Thus, both the size of the 
penalties and the method of enforcement 
provided in the amended section 6 should 
bear a more reasonable relationship to the 
nature of the violation and the need for ef
fective enforcement than did the provisions 
of the original bill. 

Section 7.-8ectlon 7 provides that when
ever the Secretary believes that a willful vio
lation of the act has occurred, he shall in
form the Attorney General and the Attorney 
General shall take such action as he deems 
appropriate. Customarily, of course, this 
would involve the institution of criminal 
proceedings in an appropriate U.S. district 
court. 

Section B.-Section 8 directs the Secretary 
of Agriculture, in administering the blll, to 
utilize, to the maximum extent practicable, 
the existing personnel and facilities of the 
Department of Agriculture. The committee 
hopes that the enforcement program estab
lished by this legislation will not require the 
hiring of a significant number of new em
ployees by the Department or the acquisition 
of any new facilities. This section would also 
authorize the Secretary to utilize the officers 
of any State, with its consent and with or 
without reimbursement, to assist him in 
carrying out the provisions of the blll. 

Section 9.-This section contains a general 
authorization for the Secretary of Agricul
ture to issue such rules and regulations as 
he deems necessary in order to carry out the 
provisions of the act. 

Section 10.-A new section 10 was added to 
the bill by the committee in order to clari.fy 
the relationship of this legislation to State 
law. This section first emphasizes that the 
bill is not intended to preempt the laws of 
any State with respect to soring, unless the 
provisions of State law confiict with this b111 
and cannot be reconciled with it. In other 

words, after this legislation has been enacted 
a State will remain free to enact its own 
antisoring law and to enforce it. However, the 
language also makes clear the committee's 
intention that any State law which permits 
or condones soring is to be preempted by the 
bill. 

Second, this new section should also a-de
quately express the committee's intention 
that even if a State has an antisoring law and 
an enforcement program under that law, Fed
eral officials would still be entirely free to 
enter the State and enforce the Federal law 
concurrently. Moreover, the committee is 
aware that a person who has shown or ex
hibited a sored horse or conducted a horse 
show in which a sored horse is shown or 
exhibited could be subject to penalties under 
both a State and the Federal statute. The 
commLttee intends that these dual violations 
should exist and it values this arrangement 
because it will enable the Federal Govern
ment to take action when the penalties 
actually assessed by a State are inadequate 
to punish an offender or to effectively deter 
others from committing similar offenses. 
Nevertheless, if State enforcement does ade
quately serve these functions, the committee 
would not expect that an individual would 
normally be subject to additional Federal 
penalties. 

Third, since judicial decisions with respect 
to the constitutionality of a dual prosecu
tion under both State and Federal laws for 
similar offenses arising out of the same set 
of facts appear to be in a state of fiux, the 
committee, without expressing any opinion 
on this area of the law, has attempted to 
anticipate the possible resolution of this 
question by including language which says 
that no State may undertake any enforce
ment action which would preclude the United 
States from enforcing the provisions at the 
bill against any person. In other words, if the 
judicial decisions continue to uphold the 
view that an individual may be penalized for 
a violation of both the Federal and a State 
antiscoring law concurrently in both juris
dictions, this provision will have no effect 
on State action. But if in the future the 
courts should decide that once an indi
vidual has been prosecuted in one jurisdic
tion, the second jurisdiction will be precluded 
from bringing any enforcement action 
against that individual for a similar offense 
arising out of the same set of facts, this pro
vision indicates the committee's intention 
that the Federal action should take priority. 
In those circumstances, a State would be 
prohibited from commencing an enforce
ment action unless the Federal Government 
had waived any interest in the case. And the 
committee would anticipate that such a 
waiver would be granted on a case-by-case 
basis in which the appropriate Federal official 
considered, among other factors the vigor 
with which State officials have pursued 
earlier violations where a waiver had been 
granted. 

The committee believes, however, that since 
nonwillful violations under this bill are sub
ject to civil penalties, a future judicial de
cision which prohibits dual Federal-State 
criminal prosecutions for similar offenses 
arising out of the same fact situation might 
still permit the Federal Government to col
lect a civil penalty from an individual who 
has already been criminally prosecuted by a 
State. If this is the case, section 10 should 
have no effect on State enforcement aotions 
dealing with nonwillful violations. But 
should the courts decide that the combina
tion of both a Federal civil penalty action 
and a State criminal prosecution would be 
unconstltutiona.I, then the committee's 
earlier comments on Federal priority would 
still prevail. 

However, even if the courts should pro
hibit dual Federal-State criminal prosecu
tions but permit collection of a civil penalty 
in one jurisdiction after a criminal prosecu-
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tion had taken place in another, the jurisdic
tional conflict would still exist with respect 
to willful violations. As mentioned earlier, in 
this situation the Federal criminal prose
cution would take precedence over any State 
action. Absent a. Federal waiver in a. specific 
case, the State woud be prohibited from act
ing. The committee realizes, however, that it 
may be difficult to determine initially 
whether a par-ticular violation was com
mitted willfully. Therefore, it would antic
ipate that if this confused jurisdictional sit
uation should arise in the future, the Secre
tary of Agriculture, under the authority del
egated to him under section 9, would issue 
regulations to help guide both State and 
Federal officials in determining when a. pos
sible offense should be regarded as being 
willful for the purpose of deciding which 
jurisdiction should initiate enforcement pro
ceedings. 

Section 11.-section 11 provides that after 
the expiration of 30 calendar months fol
lowing the date of enactment of this act, 
and every 24 calendar months thereafter, 
the Secretary of Agriculture is to submit 
to the Congress a. report on the administra
tion of the act, including a summary of en
forcement and other actions taken thereun
der together with such recommendations 
for legislative and other action as he deems 
appropriate. The committee would also an
ticipate that the Secretary would append 
to this report a compilation of States anti
soring statutes, and that he would include 
in the report an analysis of the effective
ness with which the various State laws are 
being enforced and a specific discussion of 
Federal enforcement efforts in States with 
antisoring laws. In the event any of the 
jurisdictional problems discussed in this 
report in connection with the provisions of 
section 10 materialize, the committee also ex
pects that the report would include a sum
mary of the instances, if any, in which the 
Federal Government has waived its right 
to enforce this btll and a description of the 
penalties subsequently obtained by a State 
under its own statute. 

Section 12.-section 12 would authorize 
the appropriation of such sums, not to ex
ceed $100,000 annually, as may be necessary 
to carry out the provisions of the bill. 

COSTS 

S. 2543 would authorize the appropriations 
of not more than $100,000 annually to carry 
out the provisions of the btll. 

The amendents were agreed to. 
The bill was ordered to be engrossed for 

a third reading, read the third time, and 
passed. 

The title was amended, so as to read: 
"A bill to prohibit the movement in in
terstate or foreign commerce of horses 
which are 'so red', and for other pur
poses." 

Mr. TYDINGS. Mr. President, Senate 
passage of s. 2543 marks a significant 
step in my long effort to outlaw the cruel 
practice of soring Tennessee walking 
horses. 

These horses are magnificent show 
animals. Known for its high stepping 
gait or "walk," the Tennessee walking 
horse has achieved great popularity. 
Anyone who has seen these horses can
not but be impressed by the grace and 
beauty of their stride. 

The walk is achieved through patient 
and careful training. It is the result of 
both the trainer's skill and the horse's 
natural breeding. Unfortunately, it was 
discovered some 15 years ago that if the 
front feet of the horse were deliberately 
made sore, the pain of setting his feet 

upon the ground would cause the horse 
to lift them up quickly, thrusting them 
forward, in exactly the desired gait. 

The walk with its handsome stride, or 
"big lick" as it is known among walking 
horse enthusiasts, could thus be achieved 
without the long and difficult training 
period. It could make a mediocre horse 
perform like a champion. 

That it was particularly cruel and in
humane did not seem to matter. So ring, 
as the practice is called, is the deliberate 
infliction of pain to the horse's foot in 
order to affect his gait. 

It is a vicious practice, harmful to the 
horse and debasing to the individual who 
does it. The St. Louis Post Dispatch 
rightly terms soring a "monstrous prac
tice which is a disgrace to civilized men." 

Hearings by the Commerce Subcom
mittee on Energy, Natural Resources, 
and the Environment revealed that sor
ing is widespread throughout the indus
try. The reason is clear. So red horses can 
win and winning is the name of the 
game. A trainer who does not sore his 
horse is at a competitive disadvantage. 
Everyone therefore does it. The respon
sible individual who does not want to 
resort to soring must if he is to compete 
effectively. As the Washington Evening 
Star notes, such cruelty is "particularly 
despicable when dumb animals are vic
timized for the sake of a blue ribbon." 
But, as we all know, the desire to win 
leads men to do things they might not 
otherwise. 

Soring, of course, is condemned by 
everyone. Yet it is condoned as well. 
Neither the industry involved, and it is a 
billion-dollar industry, nor the States in 
which it occurs, the practice is by no 
means limited to Tennessee, appear 
either willing or able to put an end to 
soring. 

It is perhaps regrettable that Federal 
legislation is required to stop soring, but 
it is a fact. 

The measure we have just passed, if 
enacted by the House, and I urge them 
to do so quickly, would put an end to 
soring. 

The bill makes unlawful the shipment 
in interstate commerce of a sored horse, 
the showing of a sored horse in a horse 
show, or the conducting of a horse show 
in which a sored horse participates. 

Violation of the act may result in a 
civil penalty of up to $1,000 assessed 
by the Secretary of Agriculture. Provision 
is made in the legislation for proper 
notification and an opportunity for a 
hearing, as well as for judicial review. 
A willful violation may result in a crim
inal penalty of up to $2,000 and impris
onment for not more than 6 months, or 
both. 

It is a strong bill, but a fair bill. It 
places no undue administrative or fi
nancial burden on anyone. It is directed 
toward no particular State nor seeks to 
punish a particular industry. Rather, it 
is aimed at a particularly cruel practice 
and seeks to eliminate what everyone 
agrees is a monstrous way to treat a 
horse. 

The bill provides that a person who 
conducts a horse show is not in violation 
of the act if he can establish that "all 
reasonable precautions'' were taken to 

prevent participation of a sored horse. 
This covers the situation where a sored 
horse slips through by accident, a situa
tion that might occur in a large show 
where hundreds of horses participate. 
This change was suggested at the hear
ings by the American Horse Shows As
sociation. It adds an acceptable flexi
bility to the bill. 

Another change is the inclusion of sec
tion 10 which provides for concurrent 
jurisdiction of State and Federal laws re
garding soring. This change was sug
gested at the committee's executive ses
sion. It means neither law preempts the 
other. The Federal law is still applicable 
if there is a parallel State regulation, and 
vice versa. This amendment enables us to 
avoid the emotional subject of State 
versus Federal law. It states either or 
both are valid and thereby suggests that 
so ring be stopped promptly. 

I should add here that the definition 
of soring has been carefully drafted. 
There should be no confusion as to its 
meaning. The phrase "for the purpose 
of affecting its gait", modifies the clause 
explaining how soring is accomplished. 
This would and does exclude pain in
flicted for medicinal purposes. Let me 
make the record explicit. Soring as de
fined in this bill does not include thera
peutic treatment by a veterinarian. I 
recognize that pain or fear may result 
from doctor's care, and that possibly this 
would affect the horse's gait. The bill 
does not forbid this kind of care. Such a 
prohibition is contrary to the general 
thrust of the measure, as commonsense 
would indicate. The bill aims at, and the 
definition covers, the infliction of pain 
and/ or fear in order to alter the stride of 
the horse, not to prevent an act of kind
ness. 

The bill has the full support of the 
American Horse Shows Association and 
the American Horse Protection Associa
tion. At the hearings on S. 2543, the De
partment of Agriculture, which will ad
minister the act and report back to 
Congress on its effect, testified that it 
had no objections to the bill's enactment. 
The Humane Society of the United States 
and the Committee on Humane Legisla
tion also endorsed the bill. Moreover, it 
received most favorable editorial com
ment in the Washington Evening Star, 
Nashville Tennessean, Memphis Press
Scimitar, St. Louis Post-Dispatch, and 
Christian Science Monitor. 

The passage of the bill represents the 
culmination of a 3-year effort to secure 
legislation protecting the Tennessee 
walking horse from this cruel practice. 
The bill was first introduced in May 1966 
and then again, with a new Congress, in 
May 1967. It now focuses on the horse 
show rather than on a single prohibition 
on interstate shipment. This permits the 
Department of Agriculture to administer 
the law without unreasonable burden 
and places a responsibility-and properly 
so--on those conducting a horse show as 
well as those who enter horses in them. 

Recently soring has received consider
able public attention. Its cruelty has been 
exposed and is now undeniable, as is the 
need for an effective law prohibiting sor
ing. S. 2543 is such a law. Boring has no 
place in any civilized society. The prac
tice should be outlawed. It is now pain-
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fully obvious that only a Federal law will 
do this effectively. 

I commend the Senate for its sensi
tivity to the cruel wrong that is per
petrated on the walking horse. I applaud 
its willingness to act, and know that I 
am joined in this by my colleagues who 
cosponsor this measure, Senators CASE, 
GoODELL, GRAVEL, MOSS, NELSON, PELL, 
PROXMIRE, RANDOLPH, SCOTT, SPONG, 
THURMOND, and YOUNG of Ohio. 

VIETNAM-WAR OF THE PASSES 
Mr. GOLDWATER. Mr. President, to

day I would like to share with the Mem
bers of the Senate some of the impres
sions and observations of the situation 
in Southeast Asia which I gained during 
a trip to the Vietnam theater and from 
which I returned on Monday of this 
week. At the outset, I should like to ex
plain that my tour of Vietnam was in 
connection with the Air Force's Military 
Affiliate Radio System <MARS) in which 
I have been greatly interested for some 
time. Twenty-five volunteers operate a 
MARS station at my home in Arizona. 
This station has long been used in trans
mitting messages to and from military 
personnel in Vietnam and elsewhere in 
the world. In fact, over 41,000 calls have 
been completed. 

However, Mr. President, my remarks 
here today are not directed at the MARS 
program. This is a subject which I in
tend to deal with specifically and in some 
detail at a later date. Rather, my pur
pose today is to give the Senate the 
benefit of the information and observa
tions I picked up from officers and men 
directly involved in the air combat oper
ation. Although my purpose in visiting 
Vietnam was the MARS program it was 
inevitable that I should meet ari.d visit 
in many parts of the war zone with men 
I had known throughout my life as an 
Air Force officer and young men whom 
I had met while they were going through 
the Air Force bases such as Luke and 
Williams. Many of these young men to
day are flying missions and commanding 
squadrons in Vietnam. 

Mr. President, let me be very candid in 
these remarks. I wish to state that I be
lieve some major and costly mistakes 
have been made in Vietnam and I believe 
we are continuing to make some mistakes 
in the conduct of this unhappy and 
frustrating war. 

It reminds me of other mistakes which 
I believe have been made by my country 
in three wars over the past three decades. 
These mistakes have one thing in com
mon. They were all political mistakes 
involving military operations. It has been 
28 years since the United States became 
involved in World War II. In those 28 
years we have made some great strides 
forward in the field of foreign policy, but 
we have also taken some backward steps. 
Por example, our entry into World War 
II was inevitable and inescapable as well 
as correct and just. But students of that 
war must recognize that President Roose
velt made a fundamental mistake in de
manding unconditional surrender of the 
Axis powers. Some historians believe that 
this political mistake made by civilian 
politicians in the field of military proce-
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dure may have prolonged World War II made to win that war and to escalate our 
by 12 to 18 months. effort to bring about that conclusion. 

This may have been one of the first Of course, I was not successful. Presi-
times that we as a nation came face to dent Johnson did not appear interested 
face with the problems involved in polit- in the strategic value of confronting our 
ical considerations having a direct effect enemies with the psychological fact of a 
on military objectives in time of war. united resolve to win a victory regardless 

Next, in consideration of Korea, I be- of which political party controlled our 
lieve history will find President Harry Government. 
Truman was entirely correct in deciding At the time President Johnson was 
that this country should enter that con- heavily influenced, I am convinced, by 
flict in defense of human freedom. But Secretary McNamara and others in the 
I also think that history will hold him Government who distrusted our military 
severely to account for his decision which experts and who argued strongly for 
overrode the military judgment of men civilian direction of even the most 
like Gen. Douglas MacArthur and limited routine military operations and deci
American action to the territory south sions. At one time it was reliably reported 
of the Yalu River. that American forces could not even fiy 

This decision, which prevented Ameri- a bombing mission until the Secretary 
can forces from attacking enemy sup- of Defense and the President personally 
ply depots and air fields which were approved of the target. 
feeding the assault against American And, of course, this was the prelude to 
fighting men, was also a political de- another political mistake. This time our 
cision reached by nonmilitary men who official policy became one which was de- • 
were fearful of further straining Ameri- scribed as a "limited war." Many promi
can relations with Red China. ~ent people, myself included, sought 

Now, within the memory of most of tim~ a?d again, to explain that a policy 
my colleagues in this body, we have seen · o~ h~ted war-on the basis of all our 
entered into the history books two politi- histoncal experience and all the sum 
cal mistakes made in the field of strate- total of military strategy-was self
gic judgment affecting the issue of war defeating. 
and peace. I,. myse.lf, considered this policy as 

With this understanding, it perhaps is tragic a m~take as the unconditional sur
easier to recognize the mistakes, again ~en<:Ier y.rhich became the American ob
political in nature, which have pro- Jective m yvorld War II. Time and again 
longed the fighting in Vietnam and pre- the expenence of Korea was cited to
sented our Government with an almost gether with the historical concept of war 
insoluble international problem. Viet- 8:5 the la~t and final instrument of na
nam started out as a promise. It was a t10nal policy. It seemed to make no dif
prOinise made by President Eisenhower fere~ce to those in charge of our national 
to assist the people of South Vietnam destmy that we had become perhaps the 
if their Government should be challenged fi~st Nation in the world to go to war 
by Communist aggressors. This promise Without a firm resolve to win. 
made in good faith by a man who under~ ~e trouble with a limited war is the 
stood well the problems of war and m.ili- obVIous fact that no one can be sure the 
tary operations attendant to war was enemy will play our kind of game. It 
honored. President Eisenhower ho~ored stands to reason that plain logic dictates 
that commitment by supplying to the t~e. fact that if we announce a policy of 
Government of South Vietnam a hand- lum~ warfare, our enemy's obvious 
ful of expert military advisers, a small move Is to go all out. He has nothing to 
amount of equipment, and the moral and lose. He b~comes immediately the judge 
diplomatic support of the strongest na- of everything we do. He becomes dicta
tion in the world. tor of such vital factors as where and 

When President John Kennedy as- w~en and under what conditions the war 
sumed office and began taking military will be waged.. . 
advice from Defense Secretary Robert Ano~h~r political blunder w~s made, in 
McNamara, the decision was made to my opm10n, when the bombmg of the 
send some 16,000 troops to Vietnam No~th was stopped on November 1, 1968. 
~is~ I believe, marked the official be~ This has enabled. the Nort~ Vietnamese 
ginnmg of our active and substantive in- to establish an unmense mventory of 
volvement in the Vietnam war as a vir- we.al?<>ns Nor~h ~f the DMZ. Again in my 
tual combatant. Unfortunately, Presi- o~~Ion, and It IS one I s~are with many 
dent Kennedy did not live long enough milita~ experts, the war m Vietnam was 
to put into effect a policy to which I at a PDI?t where the end could be seen 
believe he would have committeed our when this halt was called. 
Nation; namely, a policy aimed at win- I could ?ot help but think of these 
ning a military victory in Vietnam. f.acts . of history the other night while 

In the months following President hstenmg to President Nixon give his 
~ennedy's assassination. there was con- latest progress repo:t to. the American 
siderable confusion over whether our ob- people ~>n the war m VIetnam. I must 
jective in Vietnam was to bring about a emphasiZe here h~ impressed and proud 
military victory for the anti-Communist I was of our President for stating the 
forces. During the 1964 campaign I as case starkly and honestly. I believe that 
the Republican nominee for Pre;id~nt under the former administration we had 
tried repeatedly to get President Johnso~ become so used to optimistic predictions 
to enter into a public discussion with me that. ~~ver came true that the entire 
on the problem of Vietnam so that it ~r:dibility. of a ~ovemment was called 
could be ascertained for the benefit of m do questi<;m. ~mdful of what I saw 
th th t . an heard m VIetnam, I was especially 

e enemy a, regardles.s .of which one impressed with Mr. Nixon's understand
of us was elected, a decision would be ing of the adamant and unreasonable 
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stand of the North Vietnamese. He made 
no bones about the fact that the enemy 
is still insisting on conditions which 
would humiliate the United States and 
impose communism on the people of 
South Vietnam. And I especially liked 
his fiat declaration that these are con
ditions that we cannot and will not ac
cept. 

In all honesty I must say that I am 
concerned at the rate with which we are 
withdrawing our troops from South Viet
nam. While I believe sincerely in the 
Nixon policy of "Vietnamization of the 
war" I personally think that it may 
tak~ longer than the administration 
seems to expect. But I would remind you 
that the President mentioned the fact 
that withdrawing troops at a time when 
infiltration from the North seems to be 
increasing involves an element of risk. 

From my own observations, I believe 
the risk is quite considerable. Since we 
stopped the bombing of North Vietn~m 
in November 1968, the avenues of m
filtration have been widened and the op
portunity for running untold tons of 
equipment and thousands of troops down 
from the North have been greatly facili
tated. Also, the enemy has stockpiled 
mile after mile and tons of equipment 
North of the DMZ all of which are des
tined for the South. 

This brings me to the major point 
which I want to stress here today. I 
believe we must understand thoroughly 
just what kind of a war we are conduct
ing at the present time in Vietnam and 
under the restrictions which our efforts 
to bring about a reasonable and peaceful 
response from Hanoi have placed on our 
fighting men. 

Mr. President, we are fighting a "war 
of the passes." This is a war made neces
sary by the bombing halt and by our 
preoccupation with the concept of limited 
war. These passes for which we battle 
are the high roads over which the sup
plies, the gunpowder, the weapons ~ed 
to kill American fighting men move mto 
the war zone from sanctuaries in the 
North. Our mission quite simply is to 
block those passes. We are not interested 
in the real estate. We merely want to 
deny these avenues to the trucks and 
other vehicles which are bringing the 
sinews of war to our enemies. We are 
fighting a war to stop supplies moving 
through these passes rather than a war 
directed at the reservoirs which hold 
these supplies in the North. And so long 
as the sources of these supplies go un
touched, our task in the passes is a little 
like trying to hold back the tides. No 
matter how much of the supplies and 
equipment we destroy in the passes, more 
of the same will be coming through later 
so long as the railroads continue to run 
down from China into North Vietnam 
and the Communist ports controlled by 
Hanoi remain open to supply ships from 
Russia and other European countries. 

I noticed in the morning press and I 
heard on the morning television we have 
finally admitted there is a buildup in the 
infiltration of supplies to the South. In 
fact, there has been a letdown in the 
number of troops but never in the num
ber of trucks. I can make this statement 
now without fear of violating classifica
tion. The night I was near a particular 

point, 600 enemy trucks were counted. 
Our problem is in knocking them out. 

In the following statement I want to 
make it perfectly clear that I do not 
criticize the powerful efforts being made 
by our Air Force pilots to stop this traf
fic. They are superb but face the prob
lems of weather and night attacks, plus 
the never-ending warehouse north of 
the DMZ in Vietnam. 

I suggest that the "war of the passes" 
in Vietnam will go on for many months, 
perhaps for additional years, unless one 
of two things happens. The first would 
be a negotiated settlement of the war at 
the Paris peace talks-an unlikely pros
pect according to our Presiden~and 
second would be a resumption of the 
bombing to the North, a determination to 
destroy the rail lines from China and the 
port of Haiphong, plus all other avenues 
of supply. 

In all honesty I have reached this con
clusion about the war in Vietnam: Un
less we resume the bombing in the North, 
I can see no way that we can win this 
war. I even question whether we could, 
without such action, extricate ourselves 
from the involvement with any degree of 
honor and any assurance that South 
Vietnam will not be treated to the kind of 
bloodbath which overtook the unfortu
nate city of Hue when the Communists 
gained control. 

The President has reached a fork in 
the Vietnam road. One offshoot would 
lead to complete pullout, which he will 
not do, and the other would lead to a 
never-ending war which neither the 
President nor the American people would 
allow. His problem then is to find another 
road. Bringing the combat men home as 
Vietnamization takes place is a right and 
wise move if not done too rapidly. But 
as much as the situation is taken over 
by the Vietnamese, there still remains 
the flood of supplies from the north and 
the Vietnam air force is far short of the 
ability to handle this problem. Only we, 
with our B-52's, our tactical aim of the 
Air Force and the Navy can do the job. 
And I sincerely hope the President will 
take this action so that the war will 
end--end shortly and the calm of peace 
will settle where men die today because 
of the mistakes of the past. 

I want to take this opportunity to 
thank the distinguished majority leader 
for his kindness ;in permitting me to 
make these remarks this morning. 

Mr. DOLE. Mr. President, will the Sen
ator yield? 

Mr. GOLDWATER. I yield. 
Mr. DOLE. Mr. President, I listened 

with great interest to the Senator from 
Arizona because he knows what he is 
talking about. He has been there and dis
cussed the situation with those on the 
field. 

I am wondering whether we can con
tinue the Vietnamization policy and still 
resume the bombing. Is it inconsistent 
with bringing back our ground troops 
and resuming the bombing? I understand 
the Senator to say we can do both. 

Mr. GOLDWATER. Yes, because I be
lieve we should never have engaged our 
ground forces in Southeast Asia. I think 
that was a mistake. I think it was a 
theater the air could handle and can to-

day. I think the President's formula of 
replacing American fighting men with 
Vietnamese as they become ready is a 
wise one and it can continue at the time 
we bomb the North. 

Mr. DOLE. Your suggestion, then, is 
compatible with the efforts of President 
Nixon to Vietnamize the war? 

Mr. GOLDWATER. Yes, and I was 
happy to hear in his talk the other night 
that he left himself an option, as he has 
before. He has told Hano;i and Paris that 
we better see some peaceful action or we 
can exercise these options. 

Mr. DOLE. Because we did stop the 
bombing, does the Senator see a greater 
risk for American pilots if it is resumed? 

Mr. GOLDWATER. Yes. At the outset 
we would have to resort to high strategic 
bombing by B-52's to avoid hits from the 
numerous SAM sites. They have covered 
North V;ietnam with SAM sites. It would 
be very difficult and costly for tactical 
air to take up missions before strategic 
air had softened the place up. 

Mr. DOLE. Again I wish to commend 
the Senator from Arizona for taking the 
time to inform us about his recent visit to 
Vietnam. 

Mr. GOLDWATER. I thank my good 
friend the Senator from Kansas. 

Mr. President, I yield the floor. 

FOREIGN ASSISTANCE AND RE
LATED PROGRAMS APPROPRIA
TIONS, 1970 
The ACTING PRESIDENT pro tem

pore. The Chair lays before the Senate 
the pending business which the clerk will 
state. 

The BILL CLERK. A bill (H.R. 15149) 
making appropriations for foreign as
sistance and related programs for the fis
cal year ending June 30, 1970, and for 
other purposes. 

Mr. MANSFIELD. Mr. President, I sug
gest the absence of a quorum. 

The ACTING PRESIDENT pro tem
pore. The clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 

MESSAGE FROM THE HOUSE 
A message from the House of Repre

sentatives, by Mr. Hackney, one of its 
reading clerks, announced that the 
House had pMSed the bill (S. 2577) to 
provide additional mortgage credit, and 
for other purposes, with amendments, 
in which it requested the concurrence of 
the Senate; that the House insisted 
upon its amendments to the bill, asked 
a conference with the Senate on the 
disagreeing votes of the two Houses 
thereon, and that Mr. PATMAN, Mr. BAR
RETT, Mrs. SuLLIVAN, Mr. REuss, Mr. 
WIDNALL, Mr. BROCK, and Mr. STANTON 
were appointed managers on the part of 
the House at the conference. 

The message also announced that the 
House had agreed to the report of the 
committee of conference on the disagree
ing votes of the two Houses on the 
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amendments of the House to the bill 
(S. 2917) to improve the health and 
safety conditions of persons working in 
the coal mining industry of the United 
States. 

EXECUTIVE SESSION 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that the Senate go 
into executive session to consider a nom
ination under new report. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 

U.S. MARSHAL 
The bill clerk read the nomination of 

William M. Johnson, of Georgia, to be a 
U.S. marshal for the southern district of 
Georgia for the term of 4 years. 

The ACTING PRESIDENT pro tem
pore. Without objection, the nomination 
is confirmed. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the President be 
immediately notified of the confirmation 
of this nomination. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 

LEGISLATIVE SESSION 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that the Senate re
sume the consideration of legislative 
business. 

The ACTING PRESIDENT pro tern
pore. Without objection, it is so ordered. 

Mr. AIKEN. Mr. President, I notice 
one other nomination on the Executive 
Calendar, that of Henry J. Tasca, of 
Pennsylvania, to be Ambassador to 
Greece, and I ask the majority leader 
when it is expected that that nomina
tion will be taken up. 

Mr. MANSFIELD. Yes, indeed. It will 
be taken up either late this afternoon 
or tomorrow. It will be taken up before 
we adjourn this session of Congress. 

It is being delayed a little bit further 
only because two or three additional 
Senators have asked that that be done. 
There is a limit, of course, to the amount 
of time we can delay the nomination, 
but it will be taken up either today or 
tomorrow, without fail. 

Mr. AIKEN. That is a good idea, and 
I thank the Senator from Montana. 

Mr. MANSFIELD. Mr. President, again 
I suggest the absence of a quorum. 

The ACTING PRESIDENT pro tem
pore. The clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the order for the 
quorum call be rescinded. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 

COMMITTEE MEETINGS DURING 
SENATE SESSION 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the Committee 
on Labor and Public Welfare and the 
Committee on Banking and Currency 
both be authorized to meet during the 
session of the Senate today. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 

ORDER OF BUSINESS 
Mr. MANSFIELD. Mr. President, I sug

gest the absence of a quorum. 
The PRESIDING OFFICER (Mr. KEN

NEDY in the chair). The clerk will call the 
roll. 

The bill clerk proceeded to call the roll. 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

FOREIGN ASSISTANCE AND RE
LATED PROGRAMS APPROPRIA
TIONS, 1970 
The Senate resumed the consideration 

of the bill (H.R. 15149) making appro
priations for foreign assistance and re
lated programs for the fiscal year ending 
June 30, 1970, and for other purposes. 

Mr. McGEE. Mr. President, may I ask 
the Chair, What is the pending business? 

The PRESIDING OFFICER. The pend
ing business is H.R. 15149, the foreign 
aid appropriations bill. 

Mr. McGEE. I thank the Chair. 
Mr. President, the pending measure 

contains recommendations for new ob
ligational authority amounting to $2,-
821,313,000. That sum is $250,140,000 
over the amount allowed by the House, 
$858,251,000 under the budget estimate, 
and $114,224,000 under the appropria
tions for fiscal 1969. 

For title I of the bill--
Mr. FULBRIGHT. Will the Senator 

kindly repeat that last figure for me? 
Mr. McGEE. $114,224,000 under the ap-

propriations for last year. 
Mr. FULBRIGHT. 1969? 
Mr. McGEE. 1969. 
For title I of the bill, the committee 

recommends $2,131,280,000 for fiscal year 
1970. This sum includes $1,681,280,000 
for economic assistance, $375 million for 
military grant aid and $75 million to be 
added to the reserves of the Overseas 
Private Investment Corporation, more 
commonly known as OPIC. 

In addition to the funds provided in 
title I, the bill also contains appropria
tions for the Peace Corps, for administra
tion of the Ryukyu Islands, for the Cuban 
refugee program, for the migrants and 
refugee program, and for three interna
tional banks; namely, the Asian Devel
opment Bank, the Inter-American De
velopment Bank, and the International 
Development Associ~ation. 

Mr. President, the committee has also 
approved the increases in the limitations 
on program activity and administrative 
expenses, requested by the executive 
branch in Senate document 91-43, for 
the Export-Import Bank of the United 
States. 

Mr. President, the complete details of 
the committee action on the pending 
measure are set out in the committee's 
report which each Senator has in his 
possession. 

Mr. President, I a..sk unanimous con
sent that the committee amendments be 
agreed to en bloc, and that the bill a..s 
thus amended be regarded as original 

text for the purpose of amendment, pro
vided that no point of order shall have 
been considered to have been waived by 
reason of agreement to this request. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none, and it 
is so ordered. 

The amendments agreed to en bloc 
are as follows: 

On page 2, line 10, after "202", strike out 
"$313,800,000" and insert "$398,620,000". 

On page 2, line 11, after "world-wide", 
strike out "$150,000,000" and insert "$186,-
000,000". 

On page 2, line 12, after the word "Prog
ress'', strike out "$75,000,000" and insert 
"$90,000,000". 

On page 2, line 14, after the word "orga
nization", strike out "$88,800,000" and insert 
$122,620,000"; in line 15, after "(section 401 
(a.) (1)) ", insert a. comma. and "of which 
not less than $14,000,000 shall be available 
only for the United Nations Children's 
Fund"; in line 19, after the word "Congress", 
insert a. comma. and "except projects or ac
tivities relating to the reduction of popula
tion growth"; and, on page 3, line 1, after 
the word "regime", strike out the colon and 
"Provided further, That none of the funds 
contained in this paragraph shall be avail
able for transfers authorized by section 202 
of the Foreign Assistance Act of 1969". 

On page 3, line 6, after "section 304(b) ", 
strike out "$24,050,000" and insert "$24,-
550,000". 

On page 3, in the matter after line 7, in 
the line "Weizma.nn Institute, Israel", strike 
out "3,000,000" and insert "2,500,000"; in the 
line "Merka.z Lechinuch Ichud, Israel", strike 
out "1,900,000" and insert "1,400,000"; in the 
line "Hadassah ( expension of medical fa.cil1-
ties in Israel)", strike out "5,000,000" and in
sert "4,000,000"; after the line "Hospital and 
Home for the Aged, Zichron-Ya.a.kov, Israel", 
insert "Beth Ya.acov Ava.t Girl's School 
______ 1,200,000"; after the amendment just 
above stated, insert "Educational Center of 
Ga.lilee ______ BOQ,OOO"; and, after the amend-
ment just above stated insert "Hospital in 
Chemke, Nigeria. ______ 500,000". 

On page 3, at the beginning of line 8, 
insert: 

"American schools and hospitals abroad 
(special foreign currency program): For as
sistance authorized by the Foreign Assistance 
Act of 1961, as amended, $3,000,000 for the 
University of North Africa., Tangier, Morocco; 
$1,000,000 for the Vocational School for the 
Underprivileged in Israel; $500,000 for the 
Weizmann Institute, Israel; $500,000 for the 
Merka.z Lechinuch Ichud, Israel; and $1,000,-
000 for Ha.dassah (expansion of medical facil
ities in Israel) in foreign currencies which 
the Treasury Department determines to be 
excess to the normal requirements of the 
United States." 

On page 4, after line 4, strike out: 
"Prototype desalting plant: For expenses 

authorized by section 209 (f), $20,000,000." 
On page 4, line 11, after "section 452 (b)", 

strike out "$300,000,000" and insert "$439,-
600,000". 

On page 4, line 16, after "section 453 (a.)". 
strike out "$10,000,000" and insert "$17,500,-
000". 

On page 4, line 18, after "section 204 (b)". 
strike out "$200,000,000" and insert "$337,-
500,000". . 

On page 4, line 23, after "section 203 (e)", 
strike out "$265,000,000" and insert "$400,-
000,000". 

At the top of page 5, insert: 
"Overseas Private Investment Corporation, 

reserves: For expenses authorized by section 
325 (f), $75,000,000 to remain available until 
expended." 

On page 5, after line 3, insert: 
"Overseas Private Investment Corporation, 

capital: For expenses authorized by section 
322, such amounts as are authorized to be 
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made available under said section, such 
amounts to remain available until expended. 

on page 5, line 17, after "section 637(a) ", 
strike out "$50,000,000" and insert 
"$51 250 000". 
0~ page 5, line 22, strike out $3,500,000" and 

insert "$3,730,000". , 
On page 6 line 18, after "sections 504 (a) , 

insert "and"; in the same line, after "504{d) ", 
strike out "and 504(e) "; in line 21, after 
"United States", strike out "$454,500,000" and 
insert "$375,000,000"; in line 22, after the 
word "which", strike out "not less than 
$54,500,000 shall be available solely for the 
Republic of China and"; and, in line 23, 
after "$50,000,000", insert "shall be avail
able". 

on page 13, line 7, after the word "than", 
strike out "$8,000,000" and insert 
"$10,000,000". 

On page 15, after line 7, strike out: 
"SEc. 119. The President is directed to 

withhold economic assistance in an amount 
equivalent to the amount spent by any 
underdeveloped country for the purchase of 
sophisticated weapons systems, such as mis
sile systems and jet aircraft for military pur
poses from any country other than Greece, 
Turkey, the Republlc of China, the Philip
pines, and Korea, unless the President de
termines that such purchase or acquisition 
of weapons systems is important to the na
tional security of the United States and 
reports within thirty days each such de
termination to the Congress." 

on page 15 at the beginning of Une 18, 
change the s~ction number from "120" to 
"119". 

On page 16, after line 13, strike out: 
"SEc. 121. None of the funds contained in 

Title 1 of this Act may be used to carry out 
the provisions of section 401 (a) (2) of the 
Foreign Assistance Act of 1969." 

On page 16, after line 16, strike out: 
"TITLE IT FOREIGN MILITARY CREDIT 

SALES 
"FOREIGN MILITARY CREDIT SALES 

"For expenses, not otherwise provided for, 
necessary to enable the President to carry 
out the provisions of· the Foreign Military 
Sales Act (82 Stat. 1320), $275,000,000.'' 

on page 17, at the beginning of line 1, 
change the Title number from "Ill" to "IT". 

on page 17 at the beginning of line 8, 
strike out "$95,000,000" and insert "$98,-
450 000". 

On page 18, line 2, af.ter the word "appur
tenances", strike out "$14,000,000" and in
sert "$18,790,000"; and, in line 4, after the 
word "exceed", strike out "$3,100,000" and 
insert $3,151,000". 

on page 21, at the beginning of line 7, 
change the title number from "IV" to "ill". 

On page 21, line 19, after the word "ex
ceed", strike out "$2,537,343,000" and insert 
"$3,427,413,000"; and, in line 20, after th~ 
word "exceed", strike out "$1,972,200,000 
and insert "$2,420,000,000". 

on page 21, line 25, after the word "ex
ceed", strike out "$5,280,000" and insert 
"$5,548,000". 

On page 22, at the beglnn~~. of .~in~. 19, 
change the title number from V to IV . 

Mr. McGEE. Mr. President, I ask 
unanimous consent that printing errors 
in the committee amendments on pages 
6 and 10 of the reported bill be cor
rected. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. McGEE. Mr. President, I believe 
the pending item in relation to the blll 
is an amendment submitted last night 
by the chairman of the Foreign Rela
tions Committee <Mr. FuLBRIGHT). 

Mr. FONG. Mr. President, I com
mend the distinguished chairman of the 

Subcommittee on Foreign Operations of 
the Committee on Appropriations for 
doing an outstanding job in guiding the 
Foreign Assistance Act of 1969 through 
the committee hearings and markup ses
sions. His broad experience in and keen 
understanding of foreign affairs were 
very instrumental in forgoing the ap
propriations bill that we have before us. 
It has been a distinct pleasure and 
privilege for me to work with the senior 
Senator from Wyoming on this impor
tant matter, and I want to associate 
myself with the remarks he has made 
in support of the appropriations for the 
Foreign Assistance Act of 1969. 

MT. President, it is a fact that in the 
past few years interest among many 
Americans in the problems of the less de
veloped countries of the non-Commu
nist world and the U.S. effort to assist 
these countries have declined. 

The reasons for this decline in interest 
and participation are both numeTous and 
varied. They include: A growing preoc
cupation with pressing domestic prob
lems and needs; a continuing Vietnam 
war demanding tremendous outlay in 
dollars and lives; an easing of "cold 
war" pressures; numeTous reports of 
waste in and mismanagement of assist
ance programs; conflicting reports on 
the effectiveness of development assist
ance in achieving goals; dissipation of 
agricultural and industrial progress by 
rapid population increase and a lack of 
demonstrated appreciation by recipient 
nations. 

More and more Americans have been 
learning at home and overseas that there 
are few tasks more diffi.cult than that of 
trying to help otheTs progress and ad
vance. At the same time, we are also 
learning that efforts to do so can be 
preconceptions, a desire for quick re
sults, and a tendency to oversimplify 
the problems and the possible remedies 
for them. 

And the problems that we are faced 
with at home are making many Amer
icans question even harder our assump
tions on assisting development in the 
needy countries, including our will to 
continue to support this development. It 
should be brought out that no single 
rationale or assumption, but many, un
derlie our interest in our program of 
foreign aid. 

It is generally agreed, however, that 
one of the main reasons for our partici
pation is that, as the most powerful free 
country in the world, the United States 
has a fundamental interest in a peaceful 
and improving world environment. To
day, many speak of the community of 
nations, suggesting a new world order 
in which narrow conceptions of sover
eignty and self-interest are replaced by 
a consciousness of the interdependence 
of nations. This in turn suggests the need 
to contribute to the building of an or
derly and prosperous world community 
in which a reasonable level of material 
welfare comes within reach of all the 
peoples of all nations. 

Just as we have learned that we can be 
neither safe nor comfortable in a nation 
sharply divided between the well-off and 
the deprived, so must we also recognize 
that no wealthy nation can be safe or 

comfortable in a world where a majority 
of mankind is still impoverished and in 
need of hope and assistance. 

Though great is our desire to help the 
developing nations of the world to 
achieve self -suffi.ciency in the shortest 
possible time, increasing and continuing 
deficits in our national budget, greater 
demands of our people to ameliorate 
pressing needs at home, and self-imposed 
cuts in our own budget, have accounted 
in a large measure for this, the smallest 
request for the AID program submitted 
by any administration in the past 10 
years. 

Mr. President~ while contributing to 
the progress of the developing countries, 
our AID program in the main does not 
send money abroad-it sends U.S. goods 
and services. In recent years almost all 
the money we appropriate to the Agency 
for International Development remains 
in this country to purchase American 
goods or to pay U.S. companies, univer
sities and other private groups for 
Ame~ican technical and professional 
services to carry out projects overseas. 

As an example, in the field of com
modity procurement, AID's predecessor 
agencies in 1960 bought $423 million 
worth of U.S. goods---only 41 percent of 
their total financing of commodities. In 
fiscal year 1968 AID funds bought $1,141 
million worth of commodities-over 98 
percent of AID-financed commodity pro
curement--from all 50 States. 

Besides providing direct benefits to 
U.S. firms and the communities in which 
they are located, the AID program now 
has a positive direct impact on the 
U.S. balance-of-payments problem. This 
happy turnabout began in fiscal year 
1966. In fiscal year 1961 the AID pro
gram was responsible for a net outflow of 
$851 million. In fiscal year 1970, it is es
timated that the program will result in 
a net inflow of $197 million. And the 
amount of this net inflow will continue 
to rise, principally because of the grow
ing receipts of interest and principal re
payments on past development loans. 

Mr. President, in weighing the pros 
and cons of our foreign aid program in 
general and the Foreign Assistance Act 
of 1969 in particular, I have come to the 
conclusion that the merits of this pro
gram far outweigh the demerits of it. I 
am convinced the United States cannot 
and will not abrogate its responsibility 
as a member of the "community of na
tions." For it is impossible to think about 
where the United States will be a decade 
from now without thinking about where 
the rest of the world will be. Where the 
world will be a decade from now will have 
a lot to do with whether the peaceful 
revolution in economic and social devel
opment now taking place in most areas 
of the world maintains a satisfactory 
momentum or not. I sincerely believe 
that it is in our national interest to help 
to see that it does. 

I, therefore, respectfully urge my col
leagues to support the foreign aid ap
propriations bill before us. 

AMENDMENT NO. 435 

Mr. FULBRIGHT. Mr. President, I call 
up the amendment which I submitted for 
printing last night. 
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The PRESIDING OFFICER. The clerk 

will read the amendment. 
The BILL CLERK. Mr. FULBRIGHT for 

himself and other Senators proposes on 
page 24, line 2, to strike out the period 
and insert: "and no funds appropriated 
by this Act may be expended to the ex
tent that such funds exceed those au
thorized to be expended for the fiscal 
year ending June 30, 1970.". 

Mr. FULBRIGHT. Mr. President, to 
provide the necessary background I shall 
make a brief statement about the 
amendment. 

Yesterday the Senate and House con
ferees reached agreement on a foreign 
aid authorization bill. The conference re
port will be acted on first by the House 
and it will come before the Senate in due 
course. 

I expect it to arrive some time later 
today. 

The amounts in the foreign aid appro
priation bill for a number of programs 
are greater than the authorizations 
agreed to in conference, which will 
shortly become law. The amounts above 
the program authorizations total an ad
ditional $105,125,000 in dollars and 
$3,000,000 in foreign currencies. The 
programs and the amounts above the 
authorization figure are as follows: 

Worldwide technical assistance, $2,-
500,000. 

Supporting assistance, $25,000,000. 
Contingency fund, $2,500,000. 
Development loans, $50,000,000. 
Administrative expenses, $125,000. 
Military aid, $25,000,000. 
And the bill authorizes a dollar appro

priation for a hospital and home for the 
aged and $1,000,000 in foreign currencies 
for a vocational school when neither 
project was approved by the House Com
mittee on Foreign Affairs or the Senate 
Committee on Foreign Relations. In ad
dition, three hospitals or school projects 
for which an authorization of dollars 
was provided, in the authorizjng bill, are 
listed in the appropriation bill to receive 
both dollars and foreign currencies. 

My amendment seeks to insure that 
appropriations for foreign aid are made 
within the ceiling, on amounts and proj
ects, set by the authorizing legislation. 
This is not a simple matter of paring 
down amounts to authorized program 
ceilings. It involves a principle which 
should be of concern to every authorizing 
Committee of the Congress. For the Ap
propriations Committee to recommend 
bills containing amounts higher than 
those authorized, or funds for projects 
not authorized, makes a mockery of the 
legislative process and the work of the 
legislative committees. I realize that we 
are under heavy pressure to finish our 
business, but the Senate should never 
sacrifice orderly procedure for expedi
ency. If the approach taken in the for
eign aid appropriations bill were followed 
to a conclusion, it would be possible, 
theoretically, for the Appropriations 
Committees to initiate new weapons 
systems which had not been authorized 
by the Armed Services Committee, and 
to appropriate more for authorized 
projects than the law allowed. If this 
practice were carried to its extreme, the 

authorizing committees might as well 
close up shop and tum the entire legis
lative function over to the Appropria
tions Committee. 

In addition, I have a second amend
ment which would strike out the specific 
authorization of $50,000,000 in military 
aid for South Korea. The Committee on 
Foreign Relations has consistently re
jected attempts to authorize aid money 
by country for two basic reasons: one, 
on the theory that the executive branch 
should have flexibility in administering 
the aid program within the broad policy 
limits set by Congress; two, because of a 
firm belief that Congress has neither a 
duty nor is it temperamentally suited to 
divide up, in a sensible way, $2 billion of 
the taxpayers' money among the 92 coun
tries slated to get some kind of foreign 
aid this year. The foreign aid authoriza
tion bill passed by the House included 
specific authorizations of $50 million in 
military aid for Korea and $54.5 million 
for Taiwan-in addition to the large 
amounts already slated for these coun
tries in the administration's program. 

Mr. President, I wish to add also that 
neither of these items had been approved 
by the Budget nor, I believe, even had 
been submitted to the Bureau of the 
Budget for the President's consideration. 

The Committee on Foreign Relations 
rejected this attempt to specify recipients 
of additional military aid and, in accord
ance with past practice, voted a lump 
sum authorization to be distributed as 
the administration believes to be proper. 

I wish to say further, of course, that jn 
submitting other programs the admin
istration does submit, and where the pro
grams have a justification for the 
amounts, they are asked and are ex
pected to adhere reasonably close to those 
programs. This has been the uniform 
practice over the years, but it has never 
been the practice to set it out in law, 
which, in effect, means the administra
tion has flexibility, the point being that 
Congress is not called upon to earmark 
money for a specific country. 

The administration was left with the 
freedom to establish its own priorities-
which means that any, or all, of the 
amount Congress provided could be given 
to Korea or the Republic of China. No 
questions were raised on the Senate floor 
about the committee's decision. And the 
committee's position prevailed in the con
ference yesterday. The conference agree
ment was to authorize $350 million in 
military aid for use in accordance with 
the administration's priority list, for 
which they submitted justifications for 
their recommendation. 

The specification of $50 million for 
Korea in the appropriation bill is in di
rect conflict with the spirit and intent of 
the agreement on the authorization bill. 
If this attempt succeeds, a Pandora's box 
of pressures will have been opened. I 
hope that the Senate will reject this ap
proach, and I hope the Senate will ac
cept the amendment which I have sent to 
the desk with regard to this matter. 

Yesterday, the chairman of the sub
committee, the distinguished Senator 
from Wyoming (Mr. McGEE), and the 
chairman of the full committee, with 

whom I discussed this matter, and who 
said he had no objection to my offering 
this amendment, both agreed that they 
intended to reduce, · as I recall it--if I 
state this incorrectly, I hope to be cor
rected-the amounts which are above 
those provided in the conference agree
ment, either on the floor or in confer
ence. 

I said to the chairman-! believe to 
both chairmen; I know certainly to the 
chairman of the full committee-! did 
not think it was proper that it be left 
to the conference to insure it would be 
under the authorized amount, and I 
thought that ought to be done in the 
Senate itself. 

In addition to that matter, which deals 
with the specific number and specific 
items I have already mentioned, which 
are above the conference figures, there 
is this very troublesome parliamentary 
situation in regard to Korea: 

I do not believe the amendment now 
before us comes to grips with the Korean 
issue. Therefore, I shall submit a tech
nical amendment to deal with the spe
cific case of Korea, because, due to a 
legislative situation which, I am frank 
to say to my colleagues, I did not un
derstand very thoroughly, if the House 
of Representatives, in an appropriation 
bill, makes a special rule to put in an 
authorization for a spending program, 
and it is adopted by the House of Rep
resentatives and comes over here, it is 
not subject to a point of order and it 
does not matter that it is not in the 
authorization, as distinguished from an 
appropriation bill. I had always been un
der the impression that an authorization 
bill was the final limit upon an appro
priation bill, and I only recently learned 
of this rule, which, principle shall I say, 
is an exception to the general principle 
that authorization bills set down not 
only the policy guidelines, but also the 
spending limits. 

In other words, I had thought the 
Comptroller General would not approve 
an expenditure on any of these projects 
if it went beyond the authorization bill, 
even though the appropriation bill pro
vided otherwise; but I found out that 
was not the case. 

Mr. McGEE. Mr. President, will the 
Senator yield? 

Mr. FULBRIGHT. I yield to the 
chairman. 

Mr. McGEE. I wonder if we could have 
it understood that we will consider the 
Senator's pending amendment first and 
separately, and then proceed to the 
amendment on Korea. 

Mr. FULBRIGHT. Yes. 
Mr. McGEE. So that we can keep the 

two matters separate. 
Mr. FULBRIGHT. Absolutely. 
Mr. McGEE. Then I wonder if it would 

be possible for me to respond brie:tly, 
first, to the Senator's first amendment. 

Mr. FULBRIGHT. Yes. I did not mean 
to confuse the two. The second does bear 
upon the general question. 

Mr. SCOTT. Mr. President, w111 the 
Senator permit me to interrupt for a 
brief unanimous consent request? 

Mr. FULBRIGHT. I yield. 
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COMMITI'EE MEETING DURING 
SENATE SESSION 

Mr. SCOTT. Mr. President, I ask unan
imous consent that the Committee on 
Public Works be permitted to meet dur
ing the session of the Senate today. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

FOREIGN ASSISTANCE AND RE
LATED PROGRAMS APPROPRIA
TIONS, 1970 

The Senate continued with the con
sideration of the bill (H.R. 15149) mak
ing appropriations for foreign assist
ance and related programs for the fiscal 
year ending June 30, 1970, and for other 
purposes. 

Mr. McGEE. Mr. President, the chair
man of the Committee on Foreign Re
lations <Mr. FuLBRIGHT) and I have dis
cussed this matter at great length in 
advance of bringing it to the floor. We 
had some brief colloquy on it last night, 
as a closing matter of business on the 
Senate floor, and that updated it some
what in regard to our action that is 
pending here this morning. 

Let me say first that the whole ques
tion surfaces suddenly here because of 
the lateness of the hour in the session, 
and because after the Senate Appropri
ations Committee received the appropri
ation bill from the House of Represent
atives, we· were advised that we were 
then entitled to proceed with our func
tion as an appropriating committee. It 
was, furthermore, explained to us that 
under those circumstances the lack of an 
action from conference by the authoriz
ing committees entitled us to make the 
best guesses that we could, consistent 
with the bill sent over from the House 
of Representatives; and this our ap
propriating group tried to do. We have 
recommended a higher sum than the au
thorizing committees only because we 
did not have their figure until a day after 
we had finished our markup of the bill. 

The rules of the Senate permit ap
propriations to be made in excess of 
amounts authorized. However, members 
of the Appropriations Committee respect 
ceilings established by authorizing leg
islation, but as I indicated, we were not 
able to do so because authorizing leg
islation had not been agreed to at the 
time it was necessary for the Appropri
ations Committee to act on the bill. 

Because of the uncertain ties that hang 
over this issue and the confusions that 
have flowed from it, we have agreed 
with the distinguished chairman of the 
Committee on Foreign Relations to 
tailor or adjust our recommended figures 
in accord with the authorizing legisla
tion which, thought I guess it is not yet 
officially transmitted to the Senate floor, 
we have an understanding on. 

I have in my hand, Mr. President, a list 
of those adjusted figures to conform to 
the figures passed on by the two author
izing committees. The major areas where 
adjustments are required are the very 
obvious large segments of the bill of 
development loans and supporting assist
ance. 

The adjustment on the development 
loans was a downward slash of $50 mil
lion. We appropriated $400 million in 
development loans. The authorization is 
$350 million, and we will cut ours back 
to $350 million. For supporting assist
ance, our figure was $439,600,000, and 
theirs was $414,600,000, so we will cut 
ours back the necessary $25 million to 
conform to that figure. 

In the remainder of the bill, the other 
adjustments are very minor ones in their 
totals, and rather than take the time of 
the Senate to repeat them, I have re
corded them on a summary statement 
which I send to the desk aJt this time. 

It is my understanding with the Sena
tor from Arkansas that for the purposes 
of discussion, and for purposes of debate 
on this floor and amendment from this 
floor, these new figures will be considered 
the thrust of the Appropriations Com
mittee proposal. I ask unanimous con
sent, Mr. President, that these figures re
place the ones now pending in the bill. 

Mr. FONG. Mr. President, will the 
Senator yield? 

Mr. McGEE. The Senator from Ar
kansas has the floor. 

Mr. FULBRIGHT. Does the Senator 
wish to reserve the right to object? 

Mr. FONG. I want to speak to this 
point. 

Mr. FULBRIGHT. Why not reserve the 
right to object? 

Mr. FONG. Reserving the right to ob
ject, Mr. President, and I shall not object, 
to supplement what the distinguished 
Senator from Wyoming has said, it was 
never the intent of the committee to go 
over the amount as set by the authoriza
tion bill. Since we had no figures to go 
by, we had the understanding that if 
the authorization figures were lower than 
the figures we had set, we would accept 
those figures. 

So I subscribe to the statement of the 
distinguished chairman of the Appro
priation's Subcommittee on Foreign 
Operations. 

The PRESIDING OFFICER. Is it the 
intention of the Senator from Wyoming 
that the amendments he has sent to the 
desk be considered en bloc, and that the 
Fulbright amendment be set aside tem
porarily for that purpose? 

Mr. McGEE. If we might have unani
mouse consent to do that, just to keep the 
record clear, to set it aside long enough to 
insert the new figures. 

Mr. FULBRIGHT. Yes. I had hoped 
that, by unanimous consent, he could 
make his figures conform to the figures 
of the conference report, which I believe 
have been checked. 

However, the amendment I offered 
does not change any amounts. It is a 
limitation that in any case the Comp
troller General, in effect, as I under
stand it, would not be authorized to ex
ceed, or to honor vouchers above the fig
ures in the conference report. That is 
the intent of the amendment which I 
offer and which I assume will be adopted 
as soon as this change is made. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. MANSFIELD. Mr. President, I 
would appreciate the Senate having the 

benefit of a listing of the specific sec
tions in the proposal. 

The PRESIDING OFFICER. The 
amendments will be stated. 

The assistant legislative clerk read the 
amendments, as follows: 

On page 2, line 10, strike "$398,620,000" 
and insert "396,870,000." On page 4 line 11, 
strike "$439,600,000" and insert "414,600,-
000." On page 4, line 16, strike "17,500,000" 
and insert "15,000,000." 

On page 4, line 23, strike "400,000,000" 
and insert "350,000,000". 

On page 5, line 17, strike "51,250,000" 
and insert "51,125,000". 

The PRESIDING OFFICER. Is there 
objection to considering the amend
ments en bloc at this time while the 
FUlbright amendment is pending? With
out objection, the amendments will be 
considered and agreed to en bloc. 

Mr. FULBRIGHT. Mr. President, re
serving the right to object, this is a 
rather unusual procedure. Will this pre
clude further amendment regarding 
these items? 

Mr. McGEE. Mr. President, may I in
quire of the Parliamentarian whether we 
did not ask in the beginning for a unani
mous-consent agreement that this not 
preclude any subsequent amendments? 

The PRESIDING OFFICER. That was 
for the purpose of considering the bill as 
amended by the original committee 
amendment. 

Mr. McGEE. Mr. President, I renew my 
unanimous-consent request and ask 
unanimous consent that this not preclude 
further amendments to these figures. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none, and it 
is so ordered. 

Mr. FULBRIGHT. Mr. President, we 
are back where we started. An amend
ment is still in order, even though this 
has been done to adjust the balance. 

The PRESIDING OFFICER. Amend
may be made to any part of the bill. 

Mr. McGEE. Mr. President, on the 
present amendment, we had a rather ex
tended discussion with the Parliamen
tarian on the amendment and on the 
principle involved here. It was suggested 
to us that perhaps the expeditious way to 
meet the problem at stake, so that we 
can sort out the appropriate authorizing 
processes from the appropriating proc
esses in respect of the authorizing ceil
ings, would be that it would be very 
much in order to amend the directives to 
the Comptroller General in the future, 
rather than having to pinpoint in each 
appropriation bill a need for an amend
ment of this sort to establish the princi
ple as the will of the Senate. 

Is that the understanding of the Sen
ator from Arkansas? 

Mr. FULBRIGHT. Mr. President, we 
discussed with the Parliamentarian the 
fact that this would be the most efficient 
way to meet the permanent need. 

It was not my understanding that in 
doing that, we would preclude the adop
tion of this amendment in order to ac
complish only what I believe is the gen
eral understanding. 

Mr. McGEE. The Senator is correct. It 
would not preclude it. 

Mr. FULBRIGHT. We did also discuss 
the problem of changing rule XVI of the 
Senate. But we tentatively thought that 
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this might open up a wide and very con
troversial area. It has proved to be rather 
controversial in the past when we got 
into the rules. That is why we concluded 
that the basic law covering the Comp
troller General would probably be the 
most feasible way in which to do it. 

Mr. McGEE. Mr. President, I would 
hope that the Senate could refer this 
particular question concerning its pro
cedures to the proper committee of the 
Senate so that we might have a recom
mendation from the correct legislative 
group for the Senate to consider and act 
upon, I would hope, early in the forth
coming session of Congresr;. 

Mr. FULBRIGHT. Mr. President, I will 
try to prepare proposals with regard to 
that basic legislation. I am not prepared 
to do it today. We have only discussed it 
today. However, I will prepare the pro
posals and will deliver them to the proper 
committee after the first of the year. 

Mr. McGEE. Mr. President, in light of 
our colloquy here, I ask the Senator one 
additional question. 

Is it the intention of the Senator to 
insist now on the adoption of the pending 
amendment, or in the light of the collo
quy describing our intent and good faith 
in cutting back those items, would it be 
the intention of the Senator to let the 
record speak for itself and we would 
proceed to the constructive legislation 
early in the next session? 

Mr. FULBRIGHT. My understanding 
was there would be no objection to the 
adoption of the amendment. 

I believe the chairman of the full com
mittee is agreeable and it would be agreed 
to and would be a precedent for the 
further consideration of other bills which 
I said I would introduce with respect to 
the Comptroller General'. 

Mr. MANSFIELD. Mr. President, in my 
opinion a vital principle is at stake as far 
as the committee system of the Senate 
is concerned. I think that the sooner we 
strike at this weakness the better off we 
will be. If we do not face up to this, then 
I would suggest that we abolish all legis
lative committees and all appropriations 
committees and consider a reduction in 
the number of the Members of the Sen
ate. Certainl'y we will not be needed here 
if what we do in performing our legisla
tive tasks can be overturned by an ac
tion of the Appropriations Committee 
which in turn ties the hands of the GAO, 
the only arm of Congress which is sup
posed to act as a check against what is 
being done and what is not being done 
in the field of appropriations. 

This is a vital matter, and the sooner 
we face up to it, beginning now, the bet
ter off we will be. 

I think we ought to have it on every 
appropriation bill from here on out until 
we get it in the law as an instruction to 
the GAO. 

Mr. AIKEN. Mr. President, I suggest 
that if we get to that, we change the 
name of the Appropriations Committee 
to the Presidium because it would be 
more appropriate. 

Mr. MANSFIELD. And we could change 
the name of "foreign aid bill'" to the 
"foreign aid bill for the benefit of Ameri
can businessmen.'' 

Mr. AIKEN. Mr. President, if the leg-

islative branch is to consider how the 
executive branch spends each dollar, we 
might as well eliminate the executive 
branch. Perhaps a good many of us 
would think tha,t would be a good idea. 
However, the Founding Fathers did not 
think so, and I think we should stick by 
them for awhile yet. 

When it comes to the authorizing 
committees, I think we are working very 
close to the system which some of the 
advocates of the proposed method seem 
to deplore and take umbrage at. 

Mr. WILLIAMS of Delaware. Mr. 
President, I concur in what the majority 
leader has said. I think this is very im
portant. 

It is my understanding that this rule 
only applied to measures which had 
passed Congress or to funds which had 
been authorized by the standing legis
lative committee. 

The Appropriations Committee here
tofore has recognized that principle. In 
the last few days we had an HEW ap
propriation bill brought before the Sen
ate where the Appropriations Commit
tee pointed out that they were delayed 
because the authorization bill had not 
cleared Congress. 

If they did not have to wait for such 
authorization or pay any attention to 
them after they were enacted, then we 
would not need any authorization com
mittee. 

Could the Appropriations Committee 
act in March on what they wanted to 
appropri·ate, and the legislative commit
tee then act some time later or perhaps 
not act at all? 

I think that the Senate should have 
faced up to this proposed new ruling, 
and act now to sustain the Senate Rules 
as they have heretofore been interpreted. 

I do not think under the rules of the 
Sen-ate that the Appropriations Commit
tee has any right to exceed the actual 
authorization that has been approved by 
either the House or the Senate. 

Mr. FULBRIGHT. Mr. President, if 
the amendment is attached to the bill 
it would leave the appropriations con
ferees this freedom to act within the 
framework of this authorizing legisla
tion. 

Mr. wn...LIAMS of Delaware. That is 
correct. 

Mr. FULBRIGHT. Whereas under the 
existing practice the appropriations 
committees are not restricted to the 
terms of the authorizing acts. 

I am frank to say that I did not realize 
that. I had assumed that no matter 
when they were passed, authorization 
bills would be controlling as to the up
per limits. I did not know that was so 
until the matter came up and the staff 
began to inquire with the Comptroller 
General and others. But it was my un
derstanding with the chairman of the 
full committee-and perhaps the chair
man of the subcommittee did not un
derstand it-that this amendment, which 
has been prepared very carefully, would 
be attached to this bill simply as a prec
'edent and the beginning of a process 
that would be followed until we got a 
change in the basic law with regard to 
the Comptroller General. If that is made 
and if we supply this through the basic 

legislation affecting the Comptroller 
General, I am informed-! have con
sulted with the Parliamentarian and 
others-that it would be settled in the 
law. 

Mr. MANSFIELD. Mr. President, will 
the Senator yield? 

Mr. FULBRIGHT. I yield. 
Mr. MANSFIELD. I think that the dis

tinguished Senator from Wyoming, the 
chairman of the subcommittee, is acting 
entirely within the limitations as they 
are laid down at the present time. 

Mr. FULBRIGHT. He is. He is quite 
right. 

Mr. MANSFIELD. And this would be 
a way to strengthen his position, I would 
think, and clarify the status of situa
tions such as this so far as the Senate 
is concerned. 

I repeat: It is the principle which is 
the most important matter here, and if 
it can be applied with respect to the 
Committee on Foreign Relations, it can 
be applied to every other legislative com
mittee in this body. I think it would mark 
the demise of the Senate as a function
ing institution. 

Mr. FULBRIGHT. The Senator from 
Wyoming is acting within the rules, or 
whatever it may be called-the tradi
tion. 

What has happened-! did not realize 
it-is that the House, in an appropria
tions bill, can do almost anything they 
please with the rules. They can have spe
cial rules. They put legislation in an ap
propriation bill, and this has the effect of 
making it just as authoritative as a legis
lative committee.-It is both a legislative 
and appropriation bill, and when it comes 
to the Senate, a point of order cannot be 
made. If it goes through and is finally 
adopted, it is considered to be of equal 
significance as an authorization bill as 
approved by a legislative committee. This 
is quite unusual-at least, it is to me. I 
did not realize this could be done. 

Mr. WILLIAMS of Delaware. It is un
usual, in my understanding of the rules, 
and that is why I support this amend
ment. 
. Mr. FULBRIGHT. I thank the Sena
tor. 

Mr. President, that is all I have about 
the matter. 

I have called up the amendment. Is it 
the pending business? 

The PRESIDING OFFICER (Mr. Mc
GovERN in the chair) . The question is on 
the adoption of the pending amendment. 

Mr. McGEE. Mr. President, will the 
Senator yield? 

Mr. FULBRIGHT. I yield. 
Mr. McGEE. I think we are united very 

strongly in our feelings that we have to 
make sure that we take the right step 
to protect the authorizing process and to 
make sure that it is not strained or 
abused or violated by the appropriating 
processes in this body. Nobody disagrees 
with that. We have tried to arrange an 
agreement that would enable us to take 
that step. 

I am a little concerned that, having 
made this specific commitment from this 
committee at this time-and the amend
ment can only apply to this particular 
appropriation today, anyway, and we 
have taken care of that-this protects 
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the time lag between now and whenever 
we can get this change in legislation af
fecting the Comptroller General which 
I hope will be very soon in the next ses
sion. But I am a little disturbed that we 
would now proceed to attach the amend
ment, the point of which we have ac
cepted and spelled out carefully in the 
RECORD. 

It seems to me that, because of exist
ing rules, we are perfectly in order to 
proceed without the amendment now. I 
obviously had misunderstood the chair
man of the Committee on Foreign Re
lations last night, but I had understood 
him to say in our discussion here that 
once we can spell this out and agree on 
our procedure and get the figures cut 
back to the authori.2'Jng level, there 
would be no need to proceed with the 
amendment. 

In view of the history behind this, I 
would think that this body would be 
better advised not to tack this on to 
this bill at this time; because we have 
resolved this point in the bill and we 
have made it abundantly clear that our 
order of business ought to be to move 
ahead with clearing up the instructions 
to the Comptroller General. 

Mr. FULBRIGHT. I regret it very 
much if the Senator misunderstood me. 
This is not a matter just for gentle
men's agreements. This is a matter of 
law. The Senate has to go to conference 
with the House, and this is always an 
uncertain matter. _ 

I did not mean to say-if I did, I cer
tainly did not mean to-that the prin
ciple would be served merely by a col
loquy on the floor. The colloquy was nec
essary to state the reasons why this has 
arisen and to show that the Committee 
on Appropriations was acting in good 
faith-that is the purpose served by the 
colloquy; that we were not trying to over
ride it; that it was simply because of the 
unfortunate circumstances of timing that 
led to this discrepancy in the amount. 

However, the basic principle, which 
has already been described by the major
ity leader so well, is a principle of law 
that will cover not only this bill but, I 
hope, all other appropriation bills as well. 
I think it is very important that it be 
adopted by the Senate and that it serve 
as a precedent for future bills. I would 
hope that on any bill of any consequence, 
certainly one in which I am interested, 
this would be so. I cannot understand 
why the senator would object to it. There 
has been no objection to it on principle. 

Mr. McGEE. I am not objecting on 
principle. I am objecting to the pro
cedure now, inasmuch as we went one 
step further. 

Mr. FULBRIGHT. I do not think the 
Senator had any alternative there. 

Mr. McGEE. Under the rules of the 
Senate, we could go to conference with 
a higher figure. But we have agreed 
to accept the amounts authorized out 
of deference to the Senator. 

Mr. FULBRIGHT. I do not think the 
Senator could have got this bill through 
the Senate with those figures. The Senate 
would have to a-ct on those figures, and 
I do not think it would for a moment 
accept them. 

Mr. McGEE. Whether or not the Sen
ate accepts any of our figures is a pre
rogative of the Senate, no matter how 

low or how high. So that that is not the 
point. 

Mr. FULBRIGHT. I do not quite know 
what the point is. 

Mr. McGEE. The point is that we went 
one step further and tailored these fig
ures in advance, without controversy, 
without votes, without amendments, in 
order to conform to the Senator's request. 
We think the point made by the Senator 
is an extremely astute one and should 
have been made long ago. Because the 
point has now been made and the good 
faith has likewise been demonstrated, 
I just raised the question of the wis
dom of attaching that, in view of our 
agreement that we are going to change 
the whole order of procedures with the 
Comptroller General. 

Mr. FULBRIGHT. I regret it, but I 
see no harm that would ensue. I think 
we ought to have the yeas and nays on 
the amendment. 

Mr. MANSFIELD. Mr. President, I ask 
for the yeas and nays. 

The yeas and nays were ordered. 

ORGANIZED CRIME CONTROL ACT 
OF 1969-REPORT OF A COMMIT
TEE-INDIVIDUAL AND SUPPLE
MENTAL VIEWS (S. REPT. NO. 91-
617) 

Mr. McCLELLAN. Mr. President, the 
President's Crime Commission concluded 
its analysis of organized crime in the 
United States in 1967 with this observa
tion: 

In many ways organized crime is the most 
sinister kind of crime in America.. The men 
who control it have become rich and power
ful by encouraging the needy to gamble, by 
luring the troubled to destroy themselves 
with drugs, by extorting the profits of honest 
and hardworking businessmen, by collecting 
usury from those in financing plight, by 
maiming or murdering those who oppose 
them, by bribing those who are sworn to 
destroy them. Organized crime is not merely 
a few preying upon a. few. In a. very real sense 
it is dedicated to subverting not only Ameri
can institutions, but the very decency and 
integrity that are the most cherished attri
butes of a. free society. As the leaders of Cosa. 
Nostra. and their racketeering allies pursue 
their conspiracy unmolested, in open and 
continuous defiance of the law, they preach a. 
sermon that all too many Americans heed: 
The government is for sale; lawlessness is the 
road to wealth; honesty is a pitfall and 
morality a. trap for suckers. (The Challenge 
of Crime in a. Free Society, The President's 
Commission on Law Enforcement and Ad
ministration of Justice at 24, 1967) . 

Mr. President, it is with these sobering 
and disturbing observations in mind 
that I am pleased to report to the Senate 
today in behalf of the Judiciary Commit
tee S. 30, as amended, the Organized 
Crime Control Act of 1969. This action 
culminates a year of detailed study, hear
ings, and consultations, and it is the 
product of one of the most thoroughly 
bipartisan efforts in which I have ever 
had the pleasure to participate. 

The process began early this year when 
I introduced S. 30, on January 15, 1969, 
and continued through the introduction 
of seven separate bills, which were 
drafted to deal with different aspects of 
organized crime, and which were intro
duced by Senators on both sides of the 
aisle. Impetus, too, was given to our ef-

forts by the President's "Message on Or
ganized Crime," which was sent to the 
Congress on April 23, 1969. 

The bill that I now report in behalf 
of the Judiciary Committee to the Senate 
consists of 10 substantive titles, and it 
embodies what is, in our judgment, the 
best of the recommendations for deal
ing with organized crime of the Presi
dent's Crime Commission, the National 
Commission on the Reform of Criminal 
Laws, the American Bar Association 
Project on Minimum Standards of Crim
inal Justice, the Model Penal Code, the 
Model Sentencing Act, and the various 
witnesses who testified before our sub
committee or with whom we were in con
sultation throughout the United States. 
The bill has been endorsed in principle 
by such diverse and concerned groups as 
the National Chamber of Commerce and 
the International Association of Chiefs 
of Police, and every title of the bill now 
has, I am pleased to report, the support 
of the Department of Justice. 

Mr. President, I sincerely hope the 
Senate will have an opportunity to act 
on this important measure, if not in the 
next few days, at least as soon as we 
return from the holidays in early Jan
uary. Now, however, I should like to out
line for the Senate its major provisions. 

TITLE I--GRAND JURY 

This title establishes special grand jur
ies authorized to sit for extended terms 
in the major metropolitan areas of our 
Nation. At the conclusion of its term the 
grand jury is authorized, subject to care
ful safeguards, to issue grand jury re
ports, so that our citizens may be fully 
informed on the dimensions of orga
nized crime and its attendant govern
mental corruption and inefficiency. 

TITLE TI-IMMUNITY 

This title unifies and expands Federal 
law dealing with the granting of im
munity from self-incrimination in legis
lative, administrative, and court proceed
ings. 

As the compulsory process of the grand 
jury makes a witness available to give 
testimony, these provisions will work to 
guarantee that the privilege against self
incrimination will not frustrate an inves
tigation at the outset. 

TITLE m-RECALCITRANT WITNESSES 

This title codifies existing Federal civil 
contempt law designed to deal with re
calcitrant witnesses in grand jury and 
court proceedings. It authorizes the tak
ing of such actions as are necessary to 
secure testimony from witnesses who 
would, through their contemptuous con
duct, unlawfully thwart an investigation. 

TITLE IV-FALSE DECLARATIONS 

This title creates a new false declara
tion provision applicable in grand jury 
and court proceedings. 

This provision will facilitate such 
prosecutions by eliminating outmoded 
evidentiary restrictions rooted in his
tory, but today constituing only an im
pediment to the truth-finding process. 

TITLE V-WITNESS PROTECTION FACILITIES 

This title authorizes the Attorney Gen
eral to protect and maintain Federal or 
State organized crime witnesses and 
their families. 

All too often in the past, where wit-
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nesses have decided to cooperate with 
the Government, they have, unfor
tunately, subjected themselves to the 
possibility of the fearsome retribution 
of the forces of organized crime. This 
title meets society's obligation to protect 
those witnesses who seek to do their 
duty. 

TITLE VI-DEPOSITIONS 

This title authorizes, subject to con
stitutional safeguards, the taking of dep
ositions in criminal cases. 

A deposition, taken in such a fashion 
that it may be used at trial, since it pre
serves the witnesses' testimony, removes 
a major incentive from the forces of or
ganized crime to kill or mutilate those 
who would testify against its operations. 
TITLE VII-LITIGATION CONCERNING SOURCES OF 

EVIDENCE 

This title regulates litigation seeking 
to suppress reliable and material evi
dence at trial. It limits direct access to 
government files by a defendant seeking 
to vindicate a claim of improper police 
behavior by requiring a court screen
ing before such files are made available 
to the defendant. It also places a statute 
of J.iiilitations on the derivative eviden
tiary consequences of law enforcement 
conduct to foreclose litigation over stale 
claims made to harass or confuse the 
true issue of guilt or innocence. 

TITLE Vm-SYNDICATED GAMBLING 

This title would assist the States in the 
control of illegal gambling by making 
it unlawful to obstruct the enforcement 
of criminal law of a State to conceal an 
illegal gambling business. Such illegal 
gambling businesses affecting commerce 
are also made federally unlawful. In 
addition, a National Gambling Commis
sion is set up. 

Gambling is the lifeblood of orga
nized crime. If we can constrict that life
blood, we will be able to constrict orga
nized crime itself. In addition, it is in 
this area that the forces of organized 
crime are most vulnerable to law en
forcement investigative techniques. I'f 
we can remove the syndicate gambler 
from circulation, we will have at the 
same time eliminated the extortioner, 
the corrupter, the robber, and the mur
derer-the gangster himself. 

TITLE IX-RACKETEER INFLUENCED 
ORGANIZATIONS 

This title would prohibit the infiltra
tion of legitimate organizations by rack
eteers or the proceeds of racketeering 
activities, where interstate or foreign 
commerce is affected. Civil remedies, 
paralleling those now available in the 
antitrust field, are also authorized to 
prevent such activity. 

Organized crime's threat to the viabil
ity of our free enterprise system is as 
serious as its threat to our integrity 
and decency. It must be responded to 
by every lawful law enforcement tech
nique available to us. 

TITLE X-DANGEROUS SPECIAL OFFENDER 
ORGANIZATIONS 

This title provides for increased sen
tence--up to 30 years-for dangerous 
adult special offenders--the "recidivist," 
the "professional" offender, and the "or
ganized crime" leader. 

CXV--2513-Part 29 

Rehabilitation or deterrence are not 
realistic goals with these hard core of
fenders. To protect itself, society has no 
choice but to seek to incapacitate, 
through long-term imprisonment, those 
who would destroy us. 

Mr. President, the President's Crime 
Commission in 1967 concluded its study 
of organized crime with these words: 

The extraordinary thing about organized 
crime is that America has tolerated it for 
so long. (Ibid.) 

Mr. President, the time for toleration 
is at an end. For too long now society 
has ignored this enemy within, debated 
what responses to make to it, and de
layed the implementation of vigorous 
control measures. I euggest that the time 
for action is now. 

Mr. President, I now submit the re
port on S. 30, and I ask unanimous con
sent that the report be printed, together 
with the individual views of the Senator 
from Maryland <Mr. TYDINGS) and the 
supplemental views of the Senator from 
Pennsylvania <Mr. ScoTT), and individ
ual views of the Senator from Massachu
setts <Mr. KENNEDY) and the Senator 
from Michigan <Mr. HART) . 

The PRESIDING OFFICER. The re
port will be received and the bill will be 
placed on the calendar; and, without 
objection, the report will be printed to
gether with individual and supplemental 
views requested by the Senator from 
Arkansas. 

REPLY TO SENATOR GOODELL ON 
GRAND JURY REPORTS 

Mr. McCLELLAN. Mr. President, it 
was not possible for me to be on the 
Senate floor December 9, 1969, at the 
time the junior Senator from New York 
remarked on S. 30, the "Organized Crime 
Control Act of 1969." I was at that time 
engaged in conference committee meet
ings on appropriations bills and was not 
given an opportunity to see the remarks 
before delivery. I now have had the op
portunity, however, to read the Sena
tor's remarks, and I welcome his ex
pression of support for the bill. In the 
hearings process, in the Subcommittee 
on Criminal Laws and Procedures and in 
the full Judiciary Committee, we have 
fashioned legislation that I believe con
tains, as the Senator noted, "many use
ful provisions which will increase the 
capacity of law enforcement officials to 
cope with the powerful, resourceful and 
illusive criminal elements that pose such 
a serious threat to the welfare of the 
Nation." 

Mr. President, I particularly welcome 
the support of the junior Senator from 
New York, for New York, perhaps more 
than any other single State, has had to 
face one of our Nation's most aggravated 
organized crime problems. Over half of 
our known narcotics addicts live in New 
York City, each a victim of organized 
crime. Six of the 26 identified families of 
La Cosa Nostra operate in New York 
State; five in New York City alone. 
Two thousand of the estimated 5,000 
members of La Cosa N ostra make their 
home in New York. Indeed, a subcoxnxnit
tee review of some 2,992 serious charges 
leveled against 386 leaders of organized 

crime indicated that 40 percent of those 
offenses occurred in the State of New 
York. 

Mr. President, New York has, in addi
tion to our Nation's most aggravated or
ganized crime problems, a law enforce
ment leadership that has traditionally 
pioneered in developing legal techniques 
to respond to the special challenge of or
ganized crime. As I am sure that the 
junior Senator from New York 1s aware, 
it was in 1935 that a New York County 
grand jury, dissatisfied with the service 
furnished it by the district attorney, 
called upon Governor Lehman to appoint 
a special prosecutor. Governor Lehman 
responded by appointing Mr. Thomas 
Dewey, who then went on to establish in 
New York County his nationwide reputa
tion as a "racket buster." It was Dewey, 
and men under him, who first developed 
the "racket bureau" concept, which now 
underlies the successful Federal "strike 
force" approach to the investigation of 
organized crime. Incidentally, Mr. Presi
dent, it was in New York City itself that 
the first Federal-State strike force was 
recently established. In addition, it was 
in New York that the technique was first 
perfected of granting witnesses immu• 
nity from self-incrimination to secure 
testimony in organized crime cases. 

It was in New York, too, that court
order wiretapping and electronic sur
veillance were first brought to bear on 
the problem of organized orime, and I 
note that title III of last year's Omnibus 
Crime Control Act, which authorized its 
use on the Federal level, was modeled 
on that experience. Mr. Dewey, it should 
be recalled, was able to secure through 
wiretaps the conviction for compuloory 
prostitution of Charles "Lucky" Luciano, 
the organizational genius who put to
gether a large part of organized crime 
in the form that it exists today. It has 
bfren in New York, too, that the grand 
jury report has been used most effec
tively as a device to inform citizens of 
the special dangers associated with or
ganized crime. Mr. Dewey, in 1946, then 
Governor of New York, vetoed legisla
tion that would have denied grand juries 
report, writing powers, calling these 
powers "one of the most valued and 
treasured restraints upon tyranny and 
corruption in public office." 

In another connection, it was in that 
same year that a New York County grand 
jury report dealing with the infiltration 
of legitimate boxing by organized crime 
led to the enactment of section 9133 of 
the New York Code, which made it a 
crime in New York to aetas an undercover 
manager or matchmaker. Subsequently, 
Frankie Carbo, a member of the Lucchese 
"family" of La Cosa Nostra in New York 
City, was convicted, through the use of 
wiretaps, by District Attorney Frank 
Hogan, of New York County, in 1958, for 
this very offense. Lastly. I note that Mr. 
Hogan, characterized by the President's 
Crime Commission as "one of the coun
try's most outstanding" prosecutors en
dorsed, in a statement before the subcom
mittee, the report writing provisions of 
S. 30, which are, he noted, modeled on 
New York law-a law, incidentally, that 
was passed in 1964 by the New York Leg
islature and signed by Governor Rocke-
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feller to restore report writing powers to 
New York grand juries after a court de
cision had restricted them. In Mr. Ho
gan's words, the New York law has au
thorized reports under safeguards that 
"insure fair and proper administration of 
this power." 

Mr. President, it was in this context 
that I was disappointed to learn that 
the junior Senator from New York had 
tentatively decided to oppose the restora
tion to Federal grand juries of their his
toric report writing powers. I would hope 
that after the Senator has had the op
portunity to readS. 30 as reported, and 
the committee report, he might be led to 
reexamine his position in light of the 
careful attempt we have made to meet 
all legitimate objections to grand jury 
reports and our pressing need to make 
an adequate response to the challenge of 
official corruption by organized crime in 
New York and throughout the Nation. 
The restoration of these powers to Fed
eral grand juries has been endorsed by 
such diverse groups as the National 
Chamber of Commerce, the International 
Association of Chiefs of Police and the 
National Association of Counties. Mr. 
President, these last two endorsements 
are most significant. 

If the grand juries are to comment on 
inefficiency and corruption, it will be, 
sadly, in some cases, police chiefs them
selves who will be the subjects of these 
reports. In addition, we may realistically 
expect that some members of the Na
tional Association of Counties will like
wise be the subjects of reports. Yet these 
two groups felt compelled, in light of 
the challenge of organized crime and the 
need for greater information in our com
munities on its dimensions, to endorse 
in principle the report-writing provisions 
of S. 30. I note, too, the cogent testimony 
of the National Association of Counties 
in response to an objection similar to 
that raised by Senator GooDELL, that 
Federal grand juries should not com
ment on State matters: 

Federal grand jurors are usually drawn 
from the communities or districts wherein 
the misconduct has taken place. . . . The 
jurors are citizens of those communities 
just as much as they are citizens of the 
United States, and they have precisely the 
same interest in such matters as they would 
have if they were sitting on State or local 
grand juries. 

Mr. President, it is not my intention 
to take up and respond to each of the 
objections raised by the junior Senator 
from New York. Each of them was con
sidered in detail in our hearing process 
and rejected in the subcommittee, and 
again in the full committee. I would 
like, however, to draw the attention of 
this body to the position of the U.S. De
partment of Justice on these provisions 
of S. 30 as introduced and to excerpts 
from a scholarly article by Mr. Richard 
H. Kuh that appeared in the Columbia 
Law Review in 1955. The Department 
supports the report-writing powers of S. 
30 as now drafted. I commend the Senate 
to the entire text of Mr. Kuh's article, 
but I only want to incorporate in the 
REcORD those portions immediately rele
vant to the objections voiced by the 
junior Senator from New York. 

Mr. President, I ask unanimous con-

sent that the position of the Department 
of Justice and excerpts from the Colum
bia Law Review appear in the RECORD at 
this point. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 
[From the Columbia Law Review, Vol. 55, 

December 1955, No. 8 , pp. 1104-1122] 
(By Richard H . Kuh) 

THE GRAND JURY "PRESENTATION": FOUL 
BLOW OR FAm PLAY? 

I. HISTORY OF GRAND JURIES AND GRAND JURY 
REPORTS 

The opposition to grand jury reports con
tends that they pervert the h1storic purpose 
for the jury's existence. Allegedly, the jury's 
proper function is to serve as a buffer be
tween the individual and the power of the 
state, to protect the citizenry from despotic 
prosecution.s A jury report does not protect 
a person from an improper charge; further, 
opponents of reports urge, it of itself con
stitutes an improper charge in that the per
sons criticized are deprived of a judicial 
forum in which the truth or falsity of the 
attack may be determined.9 

The history of the grand jury, herein con
sidered, reveals three fallacies in this argu
ment. ( 1) The original purpose of the grand 
jury was not to serve as a buffer against 
despotic prosecution. Rather, the grand jury 
increased the power of the king in an age 
when there was little regard for personal 
rights. (2) When later in its history the 
jury became such a buffer, the need for pro
tection from formal criminal charges con
tinued to be all important. The trial that 
followed the grand jury's accusation, al
though no longer based on superstition, in
cluded few of the prot ections now guaran
teed. Criticism without indictment, however, 
did not then and does not now expose per
sons to a trial of this nature. (3) The grand 
jury has had a reporting function apart 
from, and in addition to, its indicting func
tions for the past several hundred years. 

A . Origins of the Grand Jury 
Historians find institutions analogous to 

the indicting jury in various cultures ante
da.ting the Norman conquest, although no 
actual link has been established between any 
of these pre-Norman bodies and the grand 
jury.10 The Athenians utilized an accusatory 
body prior to the start of the Christia-n era. 
The Saxons, who settled in England in the 
fifth to seventh centuries, the Scandinavians, 
in the eighth century, and the Franks, in the 
ninth, may have had similar groups of accus
ing persons. But the ancestral body of the 
modern grand jury was created in the reign 
of Henry II. 

This monarch's position in history rests on 
his centralization of feudal England of gov
ernmental power.n Of great importance in 
bestowing power on royal courts was the 
creation of the earliest form of the grand 
jury in 1166 by the Assize of Clarend.on.u 
This assize established bodies of laymen 
charged with reporting, under oath, those 
persons accused or believed to be robbers, 
murderers, thieves, or harborers of such 
criminals. Reports were made to the royal 
sheriff and royal justices, before whom the 
prisoners could defend themselves by swear
ing to their denials and submitting to the 
ordeal by w81ter. 

Use of this progenitor of the grand jury 
was not the only mode of cha.rging crime 
in twelfth century England. Private accusa
tions could still be made. But although no 
private accuser might come forward, this · 
Grand Assize had the responsibllity of deter
mining community repute, and making 
charges premised on it. This undertaking, 
inter alia, strengthened the royal power.U Th& 
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assize was clearly not des1gned to guarantee 
any individual rights, nor were such rights 
in any way strengthened as its by-product. 
This new instrument for charging crime only 
increased the number of persons standing 
trial by the established methods, which made 
no provision for individual rights.14 

For the first two hundred years of its 
existence, the Grand Assize had little to do 
with the safeguarding of individual rights. 
The logic of using persons drawn from the 
locale of 'the crime to determine the truth (or 
possibly the feelings of the community) was 
gradually recognized, and hence the petit jury 
slowly developed from the Grand Assize. Trial 
by ordeal and compurgation were finally 
abandoned, partially because of church dis
satisfaction with methods that, having no 
logical relationship to guilt or innocence, too 
often resulted in the acquittal of persons 
deemed to be heretics . 

B. Development as a protect ion against 
tyr anny 

During the next three hundred years, it 
apparently became a grand jury function to 
lodge all charges of crime whether or not 
private accusers came forward. The grand 
jury also adopted the custom of hearing wit
nesses in private. 

Two cases which arose in 1681 , and in 
which departure from this custom of secrecy 
was forced , marked the start of the grand 
jury's role as an alleged protector against 
tyranny. The cases were heard at a time of 
political unrest.15 Indeed, it is against this 
background of suspicion and of nearly equal 
struggle between the king and a delicately 
balanced Parliament that Colledge's case 1s 
and the Earl of Shaftesbury's case 17 must be 
evaluated. In each case, the grand jury that 
first heard the evidence of treason, presented 
by the royal prosecutor, refused to indict, re
turning the bill of indict ment endorsed 
"ignoramus" or "we know nothing of it." 
These cases are celebrated for establishing 
the grand jury as a bulwark against des
potism.18 In the light of the times, however, 
it is not unlikely that in fact each de
fendant was guilty of treason. The "ignora
mus" endorsement by the grand jurors be
fore whom each case was initially presented 
may, at least in part, be explained by the fact 
that their political beliefs were similar to 
those of the accused. Thus the action by 
these two juries may mirror practical politics 
rather than any lofty refusal to charge crime 
because of inadequate evidence. 

Moreover, as the later history of Colledge's 
case proved, an indictment in 1681 was gen
erally tantamount to a speedy conviction in 
a trial lacking all the safeguards now as
sured by "due process of law." Hence, pro
tection from false indictment made the dif
ference between life and death. Protection 
from a false jury report does not have this 
acute significance. 

A half century after these two English 
cases, the early stirrings of American reaction 
to British colonial rule were mirrored by a 
New York colonial grand jury. Peter Zenger, 
publisher of the Weekly Journal, savagely 
attacked the colony's English governor, Wil
liam Cosby. In 1734, Cosby sought to have 
Zenger indicted for criminal libel. The grand 
jury twice refused to indict. Thereafter, 
Zenger was charged with libel in an infor
mation. The prominent New York attorneys 
who represented him in habeas corpus efforts 
were disbarred by the Chief Justice of New 
York's Supreme Court. But Zenger-through 
the able services of his distinguished Phila
delphia lawyer, Andrew Hamilton-was 
acquitted.19 

Regardless of the politiC'a.l motivation, the 
action of the two 1681 grand juries and of 
the New York colonial grand jury has been 
celebrated as heroic conduct protecting the 
rights of the citizen from tyranny. This view 
of these events is not wholly unfortunate: 
an official body with power to protect against 
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government excesses and to negate improper 
actions of tyrants is desirable. Grand juries, 
by refusing to indict, clearly have those 
powers. Nothing in these seventeenth and 
eighteenth century cases, however, affords 
any precedent barring a jury from taking the 
affirmative action of reporting on the derelic
tions of government officials. 

C. Early use of the grand jury report 
An objection voiced today to the grand jury 

report is that the secrecy obligation of the 
jury is violated when, without charging 
crime, it issues a report. This objection ig
nores the historic fact that grand jury re
ports were utilized during the years when 
the jury was developing as an instrument 
against despotism. 

In 1683, an English grand jury in Chester 
without returning a formal indictment 
charged certain Whigs, including the Earl of 
Macclesfield, with disloyal and seditious con
duct. The Earl sued the members of the 
grand jury for llbel.20 In defense, on oral 
argument, it was urged that "it is the con
stant universal practice" of grand juries to 
present to court any matters concerning the 
business of the county, and that this was 
commonly done in "every assizes and ses
sions." 21 In answer to this, plaintiff's con
tention was to the effect that "the law never 
did impower a jury or any other, to blast 
any man's reputation without possibility to 
clear it," and that grand juries may lodge 
only specific charges of crime. The defense 
also urged that if a grand jury learned of 
any national danger, the juror's oaths bound 
them to make "prudent and discreet repre
sentations of their fears, and the grounds 
and reasons of them." 22 The court, without 
opinion, unanimously found for the defend
ants, apparently sustaining the propriety of 
grand jury reports. 

Sidney and Beatrice Webb have set forth 
specific instances of early grand jury in
quiries into misconduct of royal officers.23 
They mentioned grand jury report.s in the 
seventeenth and eighteenth centuries criti
cizing constables and justices for their abu
sive market practices. They also referred to 
reports on horseracing and cockfighting, on 
the supervision by the justices of houses of 
correction, on the use by innkeepers and ven
dors of false drink measures, on the im
proper care of bridges, gaols, highways, and 
other county property, and on justices of the 
peace who accepted excessive fees. A Glouces
tershire grand jury in 1678 noted the 
increasing beggar nuisance and suggested 
that the constables, and others so charged, 
enforce the law. In 1697, a county coroner 
was criticized by an Essex County grand jury 
for "vexing" a coroner's jury that failed to 
follow his direction to find a verdict. 

This grand jury practice of issuing reports 
on matters of public concern was followed 
in the American colonies. In New York in 
1688, a grand jury urged that persons selling 
liquor should keep lodgings.24 Subse
quent New York colonial grand juries re
ported on highway repair and other matters 
of state proprietorship. Grand juries in New 
Jersey rendered reports on matters of public 
affairs as early as 1680.25 In Virginia, it was 
common practice for grand juries to express 
their opinions on colonial administration.l!t' 

D. The opposition to grand jury reports 

There are four objections that the adverse 
authorities assert when holding against 
grand jury reports. Three of these-that re
ports violate secrecy oaths, that they ex
pos·e the jurors to libel actions, and that they 
violate the separation of powers principle-
appear to be without merit. 

1. Searecy. If a grand jury indicts or dis
misses after an arrest has been made, knowl
edge of the jury action, and hence of' some 
of the facts adduced, ordinarily soon be-
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comes public. But as indictment and dis
missal are concededly proper functions of 
the grand jury, it is not contended that they 
violate the secrecy oath. Similarly, if' re
porting is a proper grand jury function, it 
cannot become improper because of neces
sity it departs from secrecy. 

Indeed, one of the principal advantages of 
grand jury s-ecrecy has greater strength in 
connection with grand jury reports than in 
connection with indictment.oo Secrecy, in 
affording protection to grand jury informers, 
facilitates the collection of information. Tri
als following indictments are likely to re
veal informers as witnesses-thus partially 
vitiating this benefit of secrecy-but reports 
need never reveal the informers. Another 
reason for grand jury secrecy-to prevent 
persons about to be indicted from fleeing
has no application to reports. The fear of 
flight cannot arise when a report is pub
licized since no criminal action is contem
plated against those criticized in it. 

The violation of grand jury secrecy in the 
public interest by ways other than formal 
indictment has ample precedent. Where the 
general welfare requires it, grand jury min
utes will be made public.57 Such a revela
tion may, of course, be far more harmful 
than a report, as it exposes testimony un
sifted for the elimination of hearsay and 
ill-founded canards. How much more logi
cal it is to permit the temperate and well 
based conclusions of a grand jury to be ex
pressed in a report written fur the benefit 
of the public. If jurors' oaths are not vio
lated when a court makes public the min
utes of testimony taken before them, they 
are not violated when with court sanction 
a careful report dedicated to the public in
terest becomes a matter of public record. 

2 . Libel. Another argument that raises it
self by its own bootstraps is that jurors, by 
reporting, may expose themselves to libel ac
tions.ss If a report is a proper judicial utter
ance, it is privileged and cannot give rise to 
a libel recovery. Moreover, even in jurisdic
tions in which reports are considered im
proper, it has been held that grand jurors do 
not, by reporting, expose themselves to libel 
actions; their good faith belief that criti
cism was a proper jury function clothes 
their action with privilege, even though such 
action exceeds the jurors' proper authority.s9 

3. Separation of p()Wers. Another argument 
urged against reports is that they contravene 
the constitutional separation of powers. It 
is contended that the grand jury, an arm of 
the court, should not charge executive or leg
islative officers with conduct other than crim
inal and that the efficiency of these branches 
of government is not the concern of the jury. 
One historical flaw in this argument must be 
noted. Almost three hundred years ago, the 
grand jury developed into a check on the 
possible abuse of the executive power. Yet 
today, when it reports on other governmental 
abuses, it is criticized as violating the separa
tion of powers principle. Historically, the 
grand jury has for centuries exercised both 
the reporting and indicting functions. As 
both roles have long been ascribed to the 
judicial branch of government, the exercise 
of the reporting function by this department 
is no more violative of the separation of 
powers principle than is the indictment of a 
governmental official for criminal conduct 
in the performance of duties. 

It ha~ never been contended that courts 
abuse their trust when, noting statutory de
fects, they suggest to the legislature that it 
consider amendment.110 In criticizing public 
officers and calling for improvements, the 
grand jury performs an analogous function. 
It does not remove these persons from office, 
or assume their duties by its criticism, any 
more than a court legislates when it makes 
suggestions to the legislature. Success of the 
separation of powers principle depends to 
some extent on the interaction and coopera
tion of the arms of government, not on 
their total isolation from each other.m. This 

mutual assistance is achieved when the grand 
jury exercises its historic public function of 
suggesting improvements. 

The only serious argument against grand 
jury reports is that they charge wrongdoing 
while effectively denying the use of a judicial 
forum in which to reply. This argument re
quires full consideration and evaluation 
against the background of our contemporary 
society. 

ill. CURRENT USE OF GRAND JURY REPORTS 

The proper scope of the grand jury's re
porting function is determined by a synthe
sis of three factors, the first two of which
the jury's history and the judicial reception 
of jury reports-have already been con
sidered. The third factor is our contemporary 
society. Two facets of this society must be 
considered. One is the present day role of the 
grand jury as an investigator of official mis
conduct; the other is the injury inflicted on 
a person subjected to jury criticism that 
cannot be answered in a judicial forum. 

A. The gra.nd jury as an investigator of 
official misconduct 

As Chief Justice Vanderbilt of New Jersey 
has noted, government today "has taken on 
a complexity of organization and of opera
tion that defies the best intentions of the 
citizen to know and understand it." 62 Part 
of this new complexity is attributable to the 
greatly expanded hierarchy of public em
ployees. As this hierarchy grows, its branches 
are ever further removed from those officials 
who are directly answerable to the electorate. 
At the same time detailed familiarity of the 
public with the activities of even the elective 
officials steadly decreases. As this breach be
tween the public and its servants widens, a 
need develops for new modes of policing the 
growing body of public employees to protect 
their ranks from the encroachment of the 
corrupt, the neglectful, and the incompetent. 
This need has in recent years been met by an 
outburst of probing bodies of questionable 
efficiency. Although these bodies have re
ceived the greatest notoriety in the federal 
field, their counterparts exists on state, city, 
and local levels. It is not a function of this 
paper to analyze in detail the weaknesses of 
such free-swinging investigatory groups; it 
will suffice for the instant purposes to con
trast their fitness to conduct serious investi
gations of official misconduct with that of 
the grand jury, whether state or federal, 
which always acts subject to enforceable 
restraints. 

Investigatory committees, whether of the 
legislative or of the executive arm of gov
ernment, suffer common defects. Their 
members, being either elected or appointed 
by elected officials, drdinarily are not com
pletely free of political motivation. Elected 
officials and profesisonal investigators are apt 
to find their own personal interests best fos
tered by publicity. Consequently, investiga
tions are most often either conducted in full 
public spotlight, or are punctuated by fre
quent reports to the public of interim results. 
The hearings conducted and the ensuing re
ports are often uninhibited by the limita
tions imposed by rules of evidence. As the 
outcome of all these investigations is prob
ably influenced by political considerations, 
partiality and a deliberate lack of thorough
ness are apt to be present.63 

These defects are not necessarily found in 
all such investigations. However, there exists 
no immediate check, no supervision, no over
seer to guarantee that legislative or executive 
committees act fairly while conducting their 
investigations and before making public the 
results of their activities. 

Similar weaknesses exist as to inquiries 
privately fostered. Newspaper conducted in
vestigations are ordinarily not impartial. 
Their reports are likely to be in line with the 
prevailing eclitorial policy and are, at least in 
part, designed to sell papers. Private organi
zations, whether lawyers' or veterans' asso
ciations, or other publicly spirited groups, 



39910 CONGRESSIONAL RECORD- SENATE December 18, 1969 
often bestir themselves to investigate only 
because of a preconception as to how their 
studies will turn out. A further severe limita
tion on private inquiries is that they depend 
wholly on the willing cooperation of the 
persons supplying the necessary information 
since subpoena power is lacking. 

Grand juries appear better suited than 
either legislative or executive committees or 
private bodies to police the conduct of pub
lic officials. Because of the breadth of grand 
jury authority, contentious refusals to an
swer questions alleged to be beyond the 
scope of the investigation 61 will probably not 
hamstring investigations. The combination 
of subpoena power and secrecy permits testi
mony to be taken with minimum embarrass
ment and, indeed, with minimum risk of 
reprisals to the subpoenaed witnesses.65 Al
though the rules of evidence need not be 
strictly enforced by investigating grand jur
ies ferreting out leads, these rules are gen
erally enforceable by court review as to the 
public emanations of the jury, whether in
dictments or reports.66 The jurors, non-pro
fessionals, ordinarily are not dually engaged 
in both investigating the misconduct of pub
lic officials and in fostering their own public 
careers.61 The effect of any unworthy ambi
tions of the states attorney on an investiga
tion may be minimized by the mature judg
ment and at least nominal control exercised 
by the non-political lay jurors. Most signif
icantly, the grand jury is not an autonomous 
group, completely the master of its own in
vestigation. Its action is subject to imme
diate control by the court of which the jury 
is but an arm.68 

Grand juries may be misled into rendering 
reports outside of their competence by a 
judge and a prosecutor, one of whom ignores 
the proper limitations on jury action, while 
the other passively tolerates this abuse.89 But 
since judges are ordinarily appointed or are 
elected for longer terms than other public 
officials, they should tend to be less concerned 
with public relations. Furthermore, jury, 
prosecutor, and judge all exist as an imme
diate restraint on each other's conduct. 
Should such cross checks prove ineffective, 
the appellate courts may be available. 

B. Injury inflicted by reports 
That the grand jury can be an effective 

body for the investigation and report of pub
lic officials' inaction and wrongdoing has 
been widely noted.70 It is then necessary to 
consider whether the weight given to a jury 
report so seriously harms persons criticized 
therein as to merit the appellation "foul 
blow" that it has been given.n It is submitted 
that although criticized individuals may be 
injured by reports which they cannot pub
licly answer in a judicial forum, the lack of 
such a forum is no longer as significant as 
it once was. 

In the first place, urbanization has dimin
ished the importance of the courthouse as 
a gathering place for community entertain
ment. Public interest in judicial spectacles 
is currently fed by radio, newspapers, maga
zines, television, and motion pictures, so 
that-indirectly-the courtroom now plays 
to its largest audiences.72 But the courtroom 
has no unique advantage with these media. 
They are available for the lodging and ref
utation of charges of wrongdoing, whether 
or not such charges originate in a judicial 
forum. Notorious examples of their unprece
dentedly broad use were the 1954 "Army
McCarthy" hearings which went on for many 
weeks with complete coverage by all com
munications media.73 

Indeed, even when charg~ are pending 1n 
a udicial forum, their pre-trial or concur
reilt "litigation" out of the courtroom and 
in the public press-whereby the opinions of 
the great public "jury" are molded-is a 
common, if unfortunate, phenomenon.a It 
also bears witness to the litigants' recogni-

Footnotes at end of article. 

tion of the importance of the public, as well 
as the judicial, forum. This great public jury 
is, of course, available to hear the case of 
anyone criticized in the grand jury report 
whose denials are sufficiently newsworthy. 
Whether or not charges or answers originate 
in a judcial forum, their good or harm can 
be similarly amplified. Thus, in reality, the 
importance of the judicial forum for the 
determination of charges of ineptitude has 
yielded place to the broader forum created 
by our mass media of public information. 

Secondly, persons criticized in grand jury 
reports have an advantageous position in the 
public forum absent in a judicial forum. 
The jury, its report issued, has spoken. It can 
speak again (if, indeed, with the rendering 
of its report it has not been dismissed) only 
through the cumbersome method of meeting, 
having its membership consider a further 
report, and having such a report accepted 
and filed by the court. In this additional ut
terance, the jury is still bound by rules of 
evidence and by the limitations on the scope 
of a report. Persons criticized are subject to 
none of these restrictions. Dynamic denials 
and countercharges can be issued, unlimited 
by rules of evidence or even basic requisites 
of truth. If sufficiently dramatic, they may 
outplay in their news-worthiness---e.nd hence 
in their command of the public forum-the 
original grand jury charges. Thus, the alleged 
unfairness of depriving persons criticized of 
a judicial forum in which to raise their de
fenses may in some instances actually cloak 
them with their most effective means of de
fense: the freedom to deny and make coun
tercharges without fear of eventual judicial 
discrediting of their position.7& 

Thirdly, the report is not the only type 
of grand jury action that injures persons 
without affording them the opportunity of 
vindication in a judicial forum. An indict
ment that is not prosecuted, or one that is 
quietly dismissed, has similar damning ef
fect while not providing full opportunity for 
publicized vindication.78 Nor does an indict
ment naming persons as co-conspirators, but 
not as defendants, offer an opportunity for 
vindication. 

Finally, the good to the public resulting 
from justifiable charges of wrong-doing made 
against public officials may counterbalance 
whatever harm is done to the affected indi
viduals. As Judge Learned Hand noted over 
thirty years ago: 

No doubt grand juries err and indictments 
are calamities to honest men, but we must 
work with human beings and we can correct 
such errors only at too large a price. OUr 
dangers do not lie in too little tenderness 
to the accused. Our procedure has been al
ways haunted by the ghost of the innocent 
man convicted. It is an unreal dream. What 
we need to fear is the archaic formalism 
and the watery sentiment that obstructs, 
delays, and defeats the prosecution of crime.77 

In today's climate, the presence or absence 
of a judicial forum does not determine the 
harm to the individual that may be done 
by charges of his incompetence an.d neglect. 

DEPARTMENT OF JUSTICE COMMENTS ON S. 30 
TITLE I-GRAND JURY 

Title I makes various changes in the law 
affecting the summoning, term, and powers 
of grand juries which would strengthen the 
power.s and independence of grand juries. 
While we support most of the provisions con
tained in this Title, we have alternate pro
posals to offer as to certain others. Our views 
with respect to each Section of this Title will 
be set forth separately. 

Section 101 seeks to amend 18 U.S.C. 3321 
(Number of grand juries; summoning addi
tional jurors) by adding at the end thereof 
the following new sentence: "Members of 
a grand jury shall be selected in accordance 
with the provisions of Chapter 121." This 
provision refers to the chapter of Title 28 

which specifies the manner of selecting ju
rors. For clarity it is recommended that the 
phrase "Title 28" be added after the words 
"Chapter 121." 

Section 102 would amend 18 U.S.C. 3322, 
which incorporates by reference Rule 6(a), 
Federal Rules of Criminal Procedure, which 
provides that "The Court shall order one or 
more grand juries to be summoned at such 
times as the public interest requires", to 
require the convening · of a grand jury at 
least once during each eighteen month period 
by each district court. While the Department 
favors the convening of a grand jury at least 
once during each eighteen month period 
where the needs of justice require it, we are 
not aware that any serious problem exists 
in this regard in any district. 

The difficulty we have experienced in some 
districts, however, is obtaining a sufficient 
number of grand juries to accommodate at 
the same time the general needs of the dis
trict and the special needs of the typically 
lengthy organized crime investigation. To 
remedy this problem, we recommend tha.t 
present Section 2322 of Title 18 be amended 
to provide in addition that a grand jury be 
impaneled in eaoh district oourt in which the 
Attorney General certifies in writing to the 
chief judge of the district that in his judg
ment suoh a grand jury is necessary because 
of major organized crime activity in the 
district. 

We, therefore, recommend that the first 
sentence of the proposed revision of Section 
3322 of Title 18 be amended to read as fol
lows: 

Section 3322-Summoning and term 
(a) Each district court shall order one or 

more grand juries to be summoned a.t such 
time as the public interest requires, or when
ever the Attorney General certifies in writing 
to the chief judge of the district that in his 
judgment a grand jury is necessary because 
of major organized crla:ne activity in the 
district. 

Section 102 would also amend Section 3322 
of Title 18 to provide that a grand jury may, 
by majority vote, extend its term of eighteen 
months for additional periods of six months, 
not to exceed a total term of thirty-six 
months. This provision appears to be desir
able on several grounds. It would have the 
effect of stimulating prosecutors and investi
gators to take effective and timely action 
against organized crime in their districts. It 
would also insure that grand juries would 
stay in session long enough for the un
usually lengthy period of time often re
quired to build an organized crime case. 
Lastly, it would eliminate the possibil1ty 
of arbitrary termination of a grand Jury by 
supervisory judges. 

Section 103 would amend Section 3324 of 
Title 18, which incorporates by reference 
Rule 6(c) of the Federal Rules of Criminal 
Procedure, in five respects. Rule 6(c) pres
ently states that "The court shall appoint 
one of the jurors to be foreman and another 
to be deputy foreman.'' There then follow 
other provisions which are not affected by 
the proposed amendment. 

The proposed Section 3324 (a) would pro
vide that "Each grand jury when impcaneled 
shall elect by majority vote a foreman and 
deputy foreman from wmong its members." 
While this proposal changes the existing rule, 
this is purely a matter of statutory law and 
policy. This provision appeaxs to be desirable 
in that it increases the independe!lce of the 
grand jury by removing it from any possible 
restrictive influence present as a re3ult of 
selection by t.he court or at the court's direc
tion by court personnel. In practice, the court 
or his delegate (the court clerk) examines 
the case history of each-juror as to his educa
tion, profession, civic activities, etc., and 
many are interviewed personally. By this 
process a foreman and deputy foreman are 
selected. This screening process, however de
sirable, makes a person foreman who is ac
ceptable to the court even though such a 



December 18, 1969 CONGRESSIONAL RECORD- SENATE 39911 
person may not reflect the attitudes or have 
the concerns of the community at large or 
the grand jury in particular. 

Proposed Section 3324(b) provides that "It 
shall be the duty of each grand jury im
paneled within any judicial district to in
quiry into each offense against the criminal 
laws of the United States alleged to have 
been committed within the district which is 
brought to the attention of the grand jury 
by the court or by any person." This provi
sion is a statutory recognition of eXisting case 
law holding that the inquisitorial powers of 
a grand jury are virtually unlimited and that 
the grand jury can initiate a case on its own 
and investigate any alleged violation of Fed
eral law within its jurisdiction. See Hale v. 
Henkel, 201 U.S. 43 (1906); Blair v. United 
States, 250 U.S. 273 (1919); United States v. 
Hartke-Hanks Newspapers, 254 F. 2d 366 
(C.A. 5), cert. denied, 357 U.S. 938 (1958); 
In Re Grand Jury Investigation (General 
Motors Corp.), 32 F.R.D. 175 (S.D.N.Y.), ap
peal dismissed, 318 F. 2d 533 (C.A. 2), cert. 
denied, 375 U.S. 802 (1963); United States v. 
Smyth, 104 F. Supp. 283 (N.D. Calif.) (1952); 
United States v. Gray, 187 F. Supp. 436 
(D.C.D.C. 1964). Consequently, we can see no 
objection to this proposal. 

Section 3324(c) provides that no person 
shall be deprived of opportunity to commu
nicate to the foreman of a grand jury any 
information concerning any offense against 
the criminal laws of the United States al
leged to have been committed within the 
district. Section 1504 of Title 18, United 
States Code, presently makes it an offense for 
anyone to attempt to influence the action or 
decision of any grand or petit juror upon any 
matter pending before it by a written com
munication. This provision is apparently in
tended to make it clear that no violation of 
this Section is committed by a person who 
merely communicates to the foreman of a 
grand jury any information regarding any 
offense against the laws of the United States. 
This provision could well encourage wider 
organized crime and we, therefore, support it. 

Section 3324(d) provides that when the 
grand jury determines by majority vote that 
the volume of its business exceeds its capac
ity to fulfill its obligations, it may apply to 
the district court to impanel an additional 
grand jury. Upon such application and a 
showing of need, the district court shall or
der an additional grand jury to be impaneled. 
If the court refuses to hear the application 
or refuses to impanel a new grand jury, the 
grand jury may appeal to the chief judge 
of the circuit who shall have jurisdiction to 
order a new grand jury impaneled. This pro
vision seems reasonable, especially since the 
grand jury must make a showing of need to 
the court before the request may be granted. 
We support this provision. 

Section 3324(e) provides that whenever a 
grand jury determines by majority vote that 
any attorney or investigative officer or agent 
appearing on behalf of the United States be
fore the grand jury for the presentation of 
evidence with respect to any matter has not 
performed or is not performing his duties 
diligently and effectively, the grand jury may 
transmit to the Attorney General a written 
request, along with the reasons therefor, for 
a new attorney, agent or investigator. The 
Attorney General is then required to 
promptly inquire into the merits of the ap
plication and to take appropriate action to 
provide for prompt and effective representa
tion on behalf of the United States. 

The Department is opposed to this provi
sion on several grounds. First, it is felt that 
the provision is unnecessary since sufficient 
control over such personnel already exists in 
the Department. As a practical matter, more-
over, the grand Jury can at present un
doubtedly make such a complaint to the At
torney General and appropriate action will 
be taken where merited. Second, it is felt that 
placing such an express power in the grand 
jury has too great a potential for mischief 

and might well tend to unduly limit the dis
cretion of attorneys charged with investiga
tion of unpopular or sensitive matters. Third, 
this provision could also be expected to invite 
the making of unfounded, though perhaps 
good faith, complaints in those hard or close 
cases where the layman grand jury refuses to 
accept the legal judgment of an experienced 
prosecutor that the evidence is insufficient as 
a basis for an indictment. For these reasons, 
then, the Department does not feel that this 
provision should be enacted. 

Section 104 would amend Chapter 215 o! 
Title 18, United States Code, by adding at 
the end thereof a new section, Section 3330, 
entitled "Reports". This new Section 3330 
would allow the grand jury, on majority vote 
of its members, to submit the court a report: 
(1) concerning noncriminal misconduct, 
nonfeasance, or neglect in office by a public 
officer or employee as the basis for a recom
mendation of removal or disciplinary action, 
or (2) stating that after investigation of a 
public officer or employee it finds no miscon
duct, nonfeasance, or neglect in office by him, 
provided that such public officer or employee 
has requested the submission of a report, or 
(3) proposing recommendations for legisla
tive, executive, or administrative action in 
the public interest based upon stated find
ings. Such a report shall be submitted to the 
court who will approve and accept it for fil
ing only if the report is based on facts re
vealed in the course of an authorized inves
tigation and is supported by the preponder
ance of the evidence. A report concerning 
noncriminal misconduct of a public official 
can be accepted only if the named individual 
had been afforded an opportunity to testify 
before the grand jury prior to the filtng of 
the report. Any other report must not be 
critical of a named individual. 

A public official may file an answer to a 
report critical of him and may also file an 
appeal to the circuit court. At the expiration 
of an appropriate time as set forth in the 
provision the United States Attorney must 
deliver a true copy of the report for appro
priate action to the public officer or agency 
having removal or disciplinary power over the 
public officer named therein, but if a crlminal 
action is pending the court may seal the re
port until the matter is disposed o!. If the 
court is not satisfied that all these require
ments are met, it may direct that additional 
testimony be taken before the same grand 
jury, or it may direct that the report be 
sealed and not filed as a public record. 
Finally, this provision defines public officer or 
employees as "any officer or employee of the 
United States, or any State or political sub
division, or any department, agency, or in
strumentality thereof." 

This proposal would substantially change 
existing Federal law and procedure. See in 
general, Orfteld, The Federal Grand Jury, 22 
F.R.D. 343, 402 (1958). Two cases which 
are particularly 1llustrative of present judi
cial thinking that any grand jury action be
yond indicting or refusing to indict is beyond 
the power of the grand jury are Application 
of United Electrical Radio and Machine 
Workers, 111 F. Supp. 858 (S.D.N.Y. 1953), 
and In Re Petition for Disclosure of Evi
dence Before October 1959 Grand Jury, 184 
F Supp. 38 (E.D. Va. 1960). In the former 
case, the court held that a grand jury report 
which made recommendations to the NLRB 
was beyond the powers of the grand jury, 
an abuse of the principle of separation of 
powers and a violation of the secrecy pro
vision of Rule 6 (e) , Federal Rules of Crimi
nal Procedure. In the latter case, the court 
held that a grand jury report on noncriminal 
conduct of state officials was likewise beyond 
the power of the grand jury, an infringe
ment upon the provinces of State and local 
Governments and. a violation of the secrecy 
provision of Rule 6 (e) . 

While the problem of secrecy under Rule 

6(e) can be remedied by statute, the other 
problems must await judicial testing. 

The present proposal also goes beyond that 
of the President's Commission on Law En
forcement and Administration of Justice 
which recommended: 

When a grand jury terminates, it should 
be permitted· by law to file public reports 
regarding organized crime conditions in the 
community. 

It is noted that this recommendation re
stricts the use of a report: (1) until the 
grand jury terminates, (2) to organized 
crime conditions, and (3) in a presumably 
general context. This type of report would 
apparently be unobjectionable in view of 
the dicta by the court in Application of 
United Electrical Radio and Machine Work
ers (supra) at 869, that "We are not here 
concerned with reports of a general nature 
touching on conditions in a community. They 
may serve a valuable function and may not 
be amenable to challenge." 

We believe that considerations of public 
policy and interest favor some expansion of 
the grand jury's power in this area, and 
though we recognize there are constitu
tional problems involved, we do not believe 
they are of an insuperable nature. 

The history of the growth and develop
ment of the grand jury system discloses that 
the issuing of reports has been an historic 
grand jury function in England for almost 
three hundred years. The practice of ren
dering reports on matters of public concern 
was also followed in the early American colo
nies, and today, despite the weight of au
thority against it, reports are authorized 
either by statute or by judicial decision in 
such States as New York, California, illinois, 
New Jersey, Florida, and Tennessee. Despite 
this, however, and despite the fact that the 
grand jury has been described by the su
preme Court as a "prototype" of Its ancient 
British counterpart, Blair v. United States, 
250 U.S. 273, 282 (1919), Its power to issue 
reports has not survived intact with Its vir
tually unchallenged investigatory power. 

The principal objections to the use of 
grand jury reports seem to be that they 
violate the traditional secrecy of grand jury 
proceedings, they expose grand jurors to libel 
actions, they violate the principle of separa
tion of powers, and, perhaps most impor
tantly, they charge wrongdoing while effec
tively denying the use of a judicial forum 
in which to reply. Upon close examination, 
the first three of these reasons do not appear 
to have much merit. The problem of secrecy 
under Rule 6(e) of the Federal Rules of 
Criminal Procedure may, of course, be solved 
by statutory amendment. There is in fact 
already ample precedent under Rule 6 (e) for 
violation of grand jury secrecy when the gen
eral welfare requires it. See, for example, In 
RePetition for Disclosure of Evidence Before 
October 1959 Grand Jury, 184 F. Supp. 38 
(E.D. Va. 1960), where Federal grand jury 
minutes were made available to Common
wealth Attorney for use in state grand jury 
proceedings. 

The libel objection can perhaps be dis
counted as the least troublesome since, 1n 
light of recent Supreme Court decisions on 
this subject, grand jurors actions in this re
gard are undoubtedly privileged. 

The argument that the grand jury reports 
contravene the principles of separation of 
powers proceeds on the theory that the grand 
jury, being an appendage of the court, should 
not invade the province of the legislative or 
executive branches and charge them with 
misconduct or inefficiency. This argument 
loses much of its force, however, when it is 
considered that historically the grand jury 
has for centuries exercised both the report
ing and indicting functions, and the exercise 
of its reporting function is logically no more 
violative of the separation of powers prin
ciple than is the indictment o! a govern
mental official for crlminal conduct in the 
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performance of his duties. In criticizing pub
lic officers and calling for improvements in 
the legislative and executive branches, more
over, the grand jury performs a function 
analogous to the court's function when it 
notes statutory defects and suggests that the 
legislature consider amendment. As New 
Jersey's late Chief Justice Arthur T. Vander
bilt observed, success of the separation of 
powers doctrine depends to some extent on 
the interaction and cooperation of the arms 
of Government, not on their total isolation 
from each other. See Vanderbilt, The Doc
trine of the Separation of Powers and Its 
Present Day Significance, 43-45 (1953). 

Finally, on this point, it may be observed 
that since so much of Title I changes the 
basic character of the grand jury that in ef
feot it is no longer merely an arm of the 
court, but a more independent body, the sep
aration of powers argument is no longer a 
valid objection. 

Perhaps the most serious objection to 
grand jury reports is the charge that they are 
essentially lacking in fairness since they 
make a charge of wrongdoing but deny the 
"accused" a judicial forum in which to reply. 
In an attempt to meet this criticism, the New 
York legislature enacted a statute, New York 
Code of Criminal Procedure, Section 253(a), 
effective July 1, 1964, which contains elab
orate safeguards such as allowing a named 
individual an opportunity to testify before 
the grand jury and file an answer prior to 
the filing of a report, as well a.s allowing an 
appeal to a higher court before filing. The 
constitutionality of this New York statute 
was upheld in In Re Grand Jury, January 
1967, 277 N.Y.S. 2d 105 (1967). 

Since the present proposal is almost word 
for word identical in its substantive pro
visions with the New York statute, we feel 
that it meets the necessary test of fairness 
against the charge that it makes an accusa
tion without providing an adequate judicial 
forum for a denial. 

In sum then, we believe this revival of the 
grand jury's historical repor.t ma.king power, 
as narrowly circumscribed in this proposal, 
is constitutionally sound and we support it 
as being in the interest of good and effective 
Government. 

In accord with recommendation of the 
President's Commission, we would suggest 
that the grand jury also be allowed to file 
general reports on organized crime condi
tions in the community. This would be ac
complished by adding the following new sub
section at the end of the proposed new Sec
tion 3330(a): 

( 4) regarding organized crime conditions 
in the district, provided it is not critical of 
an identified or identifiable person. 

Finally, in order that the regular business 
of the grand jury may be conducted with 
dispatch and without interruption, and in 
secrecy, we would recommend that this pro
posal be amended to include the phrase 
"upon the conclusion of its ·term." In line 
with this suggestion, the first sentence of 
new Section 3330 (a) would be amended to 
read, in pertinent part as follows: 
a majority of its members, may, upon con
clusion of its term, submit a repor·t ... 
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FOREIGN ASSISTANCE AND RE
LATED PROGRAMS APPROPRIA
TIONS, 1970 

The Senate continued with the con
sideration of the bill <H.R. 15149) making 
appropriations for foreign assistance and 
related programs for the fiscal year end
ing June 30, 1970, and for other purposes. 

Mr. ELLENDER. Mr. President, I at
tended most of the hearings held on the 
bill now before the Senate. With respect 
to the question of whether or not the 
amounts involved in various categories 
were authorized, we had an understand
ing in committee that in regard to the 
amounts placed in the bill we would have 
to await the decision of the conferees on 
the authorizing bill in respect to foreign 
aid. 

This matter has come up on many 
occasions and most of the overages were 
settled in conference because on many 
occasions the authorizing legislation was 
still pending before final action was 
taken by the committee. As an example, 
this year we had an appropriation of $750 
million for the food stamp program. The 
authorization had not yet been enacted 
by Congress but the Senate had acted 
on an authorization of $750 million. As 
the Presiding Officer well knows, the con
ferees waited until the House had acted 
upon the bill so that no point of order 
could be made to the $750 million. Fi-
nally, the Hous~ came out with an au
thorization of $610 million and it was 
then that the conferees on the Agricul
ture bill for this year met and adopted 
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the $610 million that was finally author
ized by the committee. 

In regard to the foreign aid bill, we 
had an understanding with the chair
man-in fact, the whole committee knew 
about it-that we would proceed to put 
in the bill the figure agreed upon by the 
subcommittee. I did not favor all of the 
amounts that were suggested, but I spoke 
to the chairman in committee and out of 
committee, that I felt that if, as, and 
when the conferees made their decision 
as to the amount in each category, that 
that could be attended to either in con
ference or when the committee con
sidered the bill. 

As I understand it, the chairman of the 
committee has reduced all of the items in 
keeping with the authorizations made 
by the Foreign Relations Committee. 
Yesterday the distinguished Senator 
from Arkansas presented a proposed 
amendment, and I felt at that time 
that an amendment of that kind would 
be good if it applied to all bills. But I 
he.ve just learned, instead of applying to 
all bills, it applies only to this one. 

Mr. FULBRIGHT. Mr. President, will 
the Senator from Louisiana yield? 

Mr. ELLENDER. I yield. 
Mr. FULBRIGHT. I am willing to make 

it apply to all of them. I thought other 
people might think it was presumptuous 
of me to do that. But I am more than 
willing to accept an amendment that 
would make it apply to all of them, if it 
is possible to do so. I may have said that 
I think it should apply. I understood that 
it would apply. I thought it was the rule, 
but it turns out that it is not the rule. 
But the only reason I offered it to this 
bill is that it was a special responsibility 
of my committee. With the Senator's 
assistance, I am more than willing to 
make it apply to all of the appropria
tion bills if it can be done. 

Mr. ELLENDER. That is it. Can it be 
done on the bill and not be legislative 
in character? 

Mr. FULBRIGHT. Yes. The Parliamen
tarian said last night that this is not 
subject to a point of order; that this 
is not legislation. 

The PRESIDING OFFICER. The Chair 
would inform the Senator from Arkansas 
that this one is not subject to a point of 
order, but if applied to all bills, it would 
be subject to a point of order. 

Mr. ELLENDER. That is the point I 
wish to make, Mr. President. 

Mr. FULBRIGHT. If the Senator will 
yield further, I would be perfectly willing 
to offer it to all that come up, one by 
one. I am not trying to welsh on the pro
posal that way. 

Mr. ELLENDER. I understand the 
position of the Senator from Arkansas, 
but personally I had in my mind the 
question as to whether we could make 
this apply to all bills, and I felt that in 
order to make it apply to all bills it would 
be necessary to put legislation in the 
Senator's amendment. But the point I 
wish to emphasize at this time is simply 
this: that the chairman of the Sub
committee for Foreign Appropriations 
agreed-in fact, the whole committee 
agreed-that they would go along and 
put into the bill the amounts authorized 
by Congress when the bill came up for 

consideration before the Senate or in 
conference, and we would agree to limit 
the appropriation in each category. Since 
that has been done, I do not see any point 
in attaching the amendment to the bill. 
I want to make that plain. But, if it were 
possible to make it apply to all, I would 
be for that. It strikes me an act to that 
effect might be advisable, and I want to 
tell my good friend from Arkansas that I 
will do all I can to try to enact a bill that 
would make this principle apply to all 
bills that come before Congress. 

Mr. AIKEN. Mr. President, it appears 
to me that if we do not adopt this 
amendment now, we are, in effect, agree
ing that the Appropriations Committee 
does have the power to exceed authoriza
tion amounts which have been agreed to 
by Congress. We do not know when any 
new legislation would be enacted. It 
might be 6 months. It might be 6 years. 
By that time, we do not know what sort 
of government we might be having here. 

In the matter of the authorization bill 
itself, the conferees on the Committee 
on Foreign Relations approved a lump 
sum for military assistance which could 
be used for Korea or for any other part 
of the world where military assistance 
appeared to be needed most at the time. 

I, for one, did not feel that we were 
in a position to tell the executive branch 
exactly where such emergencies or such 
needs might occur from month to month, 
unless we wanted to be continuously leg
islating on these matters. 

We also included in the bill funds for 
the additional items which the Appro
priations Committee brought forth. Sev
eral of them, can be seen on page 3 of 
the foreign aid appropriation bill, but 
we did not undertake to tell the executive 
branch that it must use the funds for that 
or any particular purpose, although it 
was clearly understood why the amounts 
were added. 

Thus, last week, I took exception to a 
proposal which would have told the Gov
ernment of South Vietnam that we would 
give them $80 million a year for 4 
years if the South Vietnamese Govern
ment would enact legislation which we 
approved of. 

Now I think we are trying to tell the 
executive branch of our own Government 
the same thing. 

I disapprove of that, too. 
The executive branch should be held 

accountable for the manner in which it 
uses the money, but Congress should not 
attempt to tell the executive branch in 
detail when, where and how it should 
spend every dollar. 

If we agree this morning that the 
Appropriations Committee has authority 
to submit legislation which exceeds the 
authorization, we are in effect abdicating 
our authorization power. 

As I remarked a few months ago, the 
Appropriations Committee would, in ef
fect, become a presidium. 

If one reads the constitution under 
which the Soviets operate, it reads very 
nicely, but the Presidium has such power 
that whatever it recommends to both 
Soviet Houses, the Presidium gets ap
proved every time, and usually it is by 
unanimous action. 

We do not want to work in that 
direction. 

The time to stop this trend is now. 
Mr. STEVENS. Mr. _President, I have 

looked through the pending bill with in
terest to ascertain if there was anything 
in the bill that was for the support of 
the General Assembly of the United Na
tions, because I have a great feeling con
cerning a resolution adopted by that as
sembly on December 15, I am informed, 
which I ask unanimous consent be 
printed in the RECORD at this point. 

There being no objection, the resolu
tion was ordered to be printed in the 
RECORD, as follows: 

RESOLUTION, UNITED NATIONS GENERAL 
AsSEMBLY 

Question of the reservation exclusively for 
peaceful purposes of the sea-bed and the 
ocean floor, and the subsoil thereof, under
lying the high seas beyond the llmlts of 
present national jurisdiction, and the use 
of their resources in the interests of man
kind: Report of the Committee on the 
Peaceful Uses of the Seabed and the Ocean 
Floor Beyond the Limits of National Juris
diction 

Brazil, Ceylon, Chile., Ecuador, Guatemala, 
Kuwait, Mauritania, Mexico and Trinidad. 
and Tobago; revised draft resolution 
The General Assembly, 
Recalling its resolution 2467 A (xxni) to 

the effect that the exploitation of the sea-bed 
and ocean floor, and the subsoil thereof, be
yond the limits of national jurisdiction, 
should be carried out for the benefit of man
kind as a whole, irrespective of the geograph
ical location of States, taking into account 
the special interests and needs of the devel
oping countries, 

Convinced that it is essential, for the 
achievement of this purpose, that such ac
tivities be carried out under an interna
tional regime, including appropri81te inter
national machinery. 

Noting that this matter is under considera
tion by the Committee on the Peaceful Uses 
of the Sea-Bed and Ocean Floor beyond the 
Limits of National Jurisdiction, 

Recalling its resolution 2340 (XXIT) on the 
importance of preserving the sea-bed and 
ocean floor, and the subsoil thereof, beyond 
the limits of nwtional jurisdiction, from ac
tions and uses which might be detrimental to 
the common interests of mankind, 

Declares that, pending the establishment 
of aforementioned international regime: 

(a) States and persons, physical or jurid
ical, are bound to refrain from all activities 
of exploitation of the resources of the area 
of the sea-bed and ocean floor and the sub
soil thereof, beyond the limits of national 
jurisdiction; 

(b) No claim to any part of that area or 
its resources shall be recognized. 

Mr. STEVENS. Mr. President, I would 
like to read one portion of it. This is a 
resolution of the First Committee of the 
General Assembly, which states the fol
lowing. The resolution-

Declares that, pending the establlshment 
of the aforementioned international regime: 

(a) States and persons, physical or jurid
ical, are bound to refrain from all activities 
of exploitation of the resources of the area 
of the sea-bed and ocean :floor and the sub
son thereof, beyond the limits of national 
jurlsdlction; 

(b) No claim to any part of that area or its 
resources shall be recognized. 

Mr. President, that is directly contrary 
to the existing state of international law. 

I ask unanimous consent that there be 
placed in the RECORD s.t this point a sur-
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vey of coastal state mineral jurisdiction 
and the continental margin in the North 
Sea Continental Shelf cases which in
volved Germany, Denmark, and the 
Netherlands. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

COASTAL STATE MINERAL JURISDICTION AND 
THE CONTINENTAL MARGIN 

SURVEY OF NATIONAL PRACTICE 

To date, 102 nations,1 including 98 coastal 
nations, have recognized the principle of the 
coastal state's jurisdiction over adjacent off
shore mineral resources. Forty nations (36 of 
them coastal) have asserted this principle by 
ratifying the Convention on the Continental 
Shelf.2 The other countries have done so by 
one or more of the fol~owing methods: (1) 
by domestic legislation, (2) by agreement 
With other nations, or (3) by granting off
shore concessions.a 

Of the 98 coastal nations which have as
serted their general jurisdiction over offshore 
minerals, at least 39 have done so With re
spect to specific submarine areas which, ac
cording to available information, appear to 
be beneath waters deeper than 200 metres. 
In most cases, this has been done by the 
issuance of deep-water leases; 'in others by 
decree, agreements with neighboring states 
or offers of such agreements,li or announce
ments of national pol1cy.6 At least 14 coastal 
nations have granted leases which include 
areas beyond both the 200-metre isobath and 
50 nautical miles from shore.7 

A summary of this national practice ap
pears below. Compilation of this information 
is complicated by ( 1) the variety of ways in 
which assertions of offshore seabed jurisdic
tion have been made, (2) apparent incon
sistencies between law and practice in sev
eral nations, and ( 3) the fact that some na
tions have asserted seabed jurisdiction by 
more than one method. This summary is not 
limited to the practice of members of the 
United Nations. 

ANNEXED LISTS 

I. Parties to Geneva Convention on the 
Continental Shelf (40). 

II. States, not parties to the Convention, 
which have made declarations or enacted leg
islation concerning jurisdiction over the con
tlnen tal shelf ( 49) . 

A. Adopted the Convention's definition 
(8). 

B. Adopted the exploitability criterion (3). 
C. Adopted other definitions (15). 
D. Adopted shelf concept in general legis

lation or proclamation, but no precise defini
tion (23). 

nr. Other states and territories, not parties 
to the Convention, which have granted off
shore concessions in apparent absence of gen
eral legislation ( 19) . 

IV. States (whether or not parties to the 
Convention) which have granted offshore 
concessions for areas in which waters deeper 
than 200 metres have been provisionally iden
tified (31). 

V. Practice of the United States. 
I. Parties to Geneva Convention on the 

continental Shelf (40) 8 

Albania, Australia, Bulgaria, Byelorussian 
SSR, Cambodia, Colombia, Czechoslovakia, 
Denmark, Dominican Republic, Finland, 
France, Guatemala, Haiti, Israel, Jamaica, 
Kenya, Madagascar, MalaWi, Malaysia, Malta. 

Mexico, Netherlands, New Zealand, Poland, 
Portugal, Romania, Senegal, Sierra Leone, 
South Africa, Sweden, Switzerland, Thailand, 
Trinidad and Tobago, Uganda., Ukrainian 
SSR, USSR, United Kingdom, United States, 
Venezuela, Yugoslavia. 

Footnotes at end of article. 

II. States, not parties to the Convention, 
which have made declarations or enacted 
legislation concerning juridiction over the 
continental shelf (49) 

~· Adopted the Convention's Definition (8) 
1. Argentina: National Executive Power, 

Law No. 17,094-M. 24 of 29 Dec. 1966 (U.N. 
Doc. A/AC 135/11 at p. 10). 

2. Germany: Federal Republic: Proclama
tion on the Continental Shelf, 20 Jan. 1964. 

3. Honduras: Congressional Decree No. 21 
of the Constituent National Assembly, 19 
Dec. 1957. 

4. India: Petroleum and Natural Gas Rules, 
1959, Art. 3 (U.N. Doc. A/AC 135/ 11/Add. 1 
at p. 13). 

5. Italy: Act No. 613 of 21 July 1967, Law 
for Exploration and Production of Liquid 
and Gaseous Hydrocarbons in the Territorial 
Sea and Continental Shelf (U.N. Doc. A/AC 
135/11 at p. 38). 

6. Morocco: Petroleum Code, Dahir No. 1-
58-227,21 July 1958. 

7. U.A.R.: Decree on the Continental Shelf, 
3 Sept. 1958 (54 Am. J. Int'l L. 497 (1960)). 

8. Uruguay: Decree, 16 July 1963. 

B. Adopted the exploitabllity criterion (3) 
1. Brazil: Boletim Especial #196, 20 Oct. 

1967, Embassy of Brazil. 
2. Norway: Provisional Act of 21 June 1963 

relating to the Exploitation and Exploration 
of Submarine Natural Resources (U.N. Doc. 
A/AC 135/11 at p. 46). 

3. Phllippines: Proclamation No. 370 of 20 
Mar. 1968 (U.N. Doc. A/AC 135/11 at p. 47). 

C. Adopted other definitions (15) 
1. Canada: Statement of Canadian repre

sentative before U.N. Ad Hoc Committee on 
March 11, 1968 (U.N. Doc. A/AC 135/1, at p. 
33), confirmed by Canadian Embassy, Wash
ington, D.C. ("at least to the abyssal 
depths"). 

2. Chile: Presidential Declaration Concern
ing the Continental Shelf, 23 June 1947 (U.N. 
Doc. A/ AC 135/11 at p. 26); Declaration 
OVer the Maritime Zone, Santiago, 1952, rati
fied by Decree 432, 23 Sept. 1954 (200 miles). 

3. Costa Rica: Article 1 of Decree-Law No. 
803 of 2 Nov. 1949 and Article 6 of the Con
stitution ("submarine shelf and continental 
base"). 

4. Dahomey: Decree No. 74 of 7 March 1968 
(100 Iniles) (U.N. Doc. A/AC 135/11/Add. 1 
atp.11). 

5. Ecuador: Art. 630, Civil Code, 20 Aug. 
1960 (U.N. Doc A/AC 135/11 at p. 30) (200 
metre isobath), but compare Declaration of 
Santiago, 1952, ratified by Executive Decree 
No. 275, 7 Feb. 1955 (200 miles), and Supreme 
Decree No. 1542 of 10 Nov. 1966, amending 
Art. 633 of Civil Code (200 miles). (Incon
sistency in article numbers appears in U.N. 
and P.A.U. documents). 

6. El Salvador: Arts. 1 and 8, Constitution 
of 1962 (200 miles). 

7. Germany: Democratic Republic: Decla
ration on the Continental Shelf of the Baltic 
Sea, Moscow, October 23, 1968 ("the surface 
and subsoil of the bed of the Baltic Sea as a 
shallow sea are a continuous continental 
shelf"). 

8. Ghana: Act. No. 175, The Territorial 
waters and Continental Shelf Act, 19 April 
1963 (U.N. Doc. A/AC 135/11 at p. 34) (100 
fathoms). 
_ 9. Indonesia: Government Regulations 
substituting Law No. 44 of 26 Oct. 1960 on 
the Mining of Petroleum and Natural Gas 
(Continental Shelf of the Indonesia Archi
pelago). 

10. Ivory Coast: Offshore Law, Decree 67-
334 of 1 August 1967 (200 metres). 

11. Nicaragua: Declaration in May 1949 
under Constitution of 1948 (200 metres) • 
Executive Decree of 5 April 1965 (200 miles) 
appears to apply only to living resources. The 
Constitution of 1 Nov. 1950 states that the 

National Territory includes the "continental 
shelf" and "submerged foundation." 

12. Panama: Law No. 31 of 2 Feb. 1967 
(200 miles) . 

13. Pakistan: U.N. Legis. Series ST/LEG/ 
SER. B/6, Dec. 1956, at· 38 (100 fathoms 
adopted in 1950). 

14. Peru: Presidential Decree No. 781 of 
1 Aug. 1947 (200 miles); Petroleum Law No. 
11780 of 12 March 1952 (200 miles). 

15. South Korea: Presidential Proclama
tion of Sovereignty Over Adjacent Seas, 18 
Jan. 1952 (Continental Shelf regardless of 
depth of water). 
D. Adopted shelf concept in general legisla

tion or proclamation, but no precise defini
tion (23) 
1. Bahamas (U.K.): Bahamas (Alteration 

of Boundaries) Order in Council No. 2574, 
26 Nov. 1948. 

2. British Honduras (U.K.): Oil Milling 
Regulations, 2 Sept. 1949. 

3. Brunei: The Petroleum Mining Enact
ment, 1963. 

4. Burma: Concession Rules, 1962. 
5. Greece: Petroleum Law (Law 3948) of 

10 April1959. 
6. Iran: Law of 19 June 1955. 
7. Iraq: Proclamation of 24 Nov. 1957 

(U.N. Doc. A/AC 135/11 at p. 36). 
8. Jamaica: Jamaica (Alteration of Bound

aries) Order in Council (No. 2575) of 26 Nov. 
1948. 

9. Kuwait: Proclamation of 12 June 1949 
(U.N. Doc. A/AC 135/11 at p. 39). 

10. Libya: Petroleum Law of 1955. 
11. Nigeria: Mineral Oil (Amendment) of 

17 Dec.1959. 
12. Saudi Arabia: Royal Pronouncement 

of 28 May 1949; Regulations for the Owner
ship of Red Sea Resources, Royal Decree No. 
M/27 of 1 October 1968. 

13. Spain: Hydrocarbons Act of 26 Dec. 
1958. 

Persian Gulf States 
14. Bahrain: Proclamation of 5 June 1949. 
15. Muscat & Oman: Offshore activity, Pe

troleum Press SerVice, June 1968 at 204. 
16. Oatar: Proclamation of 8 June 1949. 

Truclal States 
17. Abu Dhabi: Procla.m.ation of 10 June 

1949. 
18. Ajman: Proclamation of 20 June 1949. 
19. Dubai: Proclamation of 14 June 1949. 
20. Fujairah: 01fshore activity, Petroleum 

Press Service, June 1966 at 274. 
21. Ras al Khaimah: Proclamation of 17 

June 1949. 
22. Sharjah: Proclamation of 16 June 1949. 
23. Umm a1 Qaywayn: Proclamation of 20 

June 1949. 

III. Other states and territories, not parties 
to the Convention, which have granted off
shore concessions in apparent absence of 
general legislation: (Data from announce
ments and press reports) e 

1. Angola (Portugal): Boletlm Oficlal Sept. 
12, 1964. See also Petroleum Press Service, 
June 1968 at 204. (The jurisdiction of Portu
gal outside of its territorial seas is set forth 
in Law 2080 of March 21, 1956. This law ap
plies to all overseas territories of Portugal. 
Basis n limits concessions to the 200-metre 
isobath, except "when a special law other
wise disposes.") 

2. Cameroon: Petroleum Press Service, 
June 1968 at 204. 

3. Cuba: Concession map of October 1957, 
reproduced in Barrows, Petroleum Legisla
tion. Presumably expropriated. 

4. Equatorial Guinea (Fernando Poo, Rio 
Muni): See Decreto 1043/1968 of 2 May 1968 
re: Rio Munl (published 27 May 1968); Pe
troleum Press Service, June 1968 at 204. 

5. Ethiopia: Several offshore concessions 
a.re in effect. 

6. Gabon: Decree No. 375 of July 5, 1968. 
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7. Guyana.: Two offshore concessions are 

in effect. 
8. Japan: Petroleum Press Service, August 

1968 at 305. Two offshore concessions are in 
effect. 

9. Mauritania: Two concessions are in ef
fect; "Oil & Gas Discoveries," February 1968, 
at 33-34. 

10. Mozambique (Portugal): Petroleum 
Press Service, No. 1967 at 420. See Diarlo do 
Voemo 11 Oct. 1967, "Bases Anexas ao De
creto," No. 47,990. 

11. Somalia: Concession granted 29 May 
1961. 

12. Spanish Sahara (Spain): Petroleum 
Press Service, No. 1966 at 427. 

13. Sudan: Exploration licenses have been 
granted for deep-water metal-containing 
brines in the Red Sea. 

14. Surinam (Netherlands) : Petroleum 
Press Service, July 1966 at 275. 

15. Timor (Portugal): Petroleum Press 
June 1968 at 204. 

16. Togo: Petroleum Press Service, June 
1968 at 204. 

17. Tunisia: Petroleum Press Service, Jan. 
1967 at 33. 

18. Turkey: Three offshore concessions were 
in effect in 1966. 

19. Yemen: One offshore concession was 
granted in 1961. 
IV. States (whether or not parties to the 

Convention) which have granted offshore 
concessions, or undertaken development, 
in areas provisionally identified as in
cluding waters deeper than 200 meters 
Note a: This listing is based in part on ex-

amination of published concession agree
ments, concession maps, decrees, etc., and in 
part on unpublished information from 
sources believed to be reliable. 

Note b: In countries marked with an as
terisk ( •) , the seaward boundary of conces
sions appears to appro:ldmate the 100-fa.thom 
isobath, but lies beyond that isobath in one 
or more areas. 

Note c: In the 14 countries marked (#), 
the seaward boundary of at least one conces
sion appears to be beyond the 200-metre iso
bath and more than 50 nautical miles from 
shore. 

1. Australia.# 
2. British Honduras. • 
3. Canada.# 
4. Cuba (concession outstanding in 1957). 
5. Denmark.• 
6. Equatorial Guinea.. 
7. Ethiopia. • 
8. Gabon.# 
9 Ghana. 
10. Guyana.# 
11. Honduras.*# 
12. Indonesia. • # 
13. Italy. 
14. Jamaica.*# 
15. Japan.# 
16. Malaysia.# 
17. Mauritania.. • 
18. Norway.# 
19. Oman.# 
20. Panama.• 
21. Pe.ru.*# 
22. Philippines. • 
23. Senegal.# 
24. Spanish Sahara. 
25. Sudan. 
26. Surinam.# 
27. Trinidad. 
28. Turkey. 
29. United Kingdom. 
30. U.S.A. 
31. U.S.S.R. 
On March 13, 1969, the U.S.S.R. representa

tive stated in the United Nations Committee 
on the Peaceful Uses of the Seabed Beyond 
the IAm11:6 of National Jurisdiction that, "In 
the Soviet Union drilling was being carried 
out in the Caspian Sea. at depths of from 300 
to 600 metres .... " (U.N. Press Release 
GA/3929, 13 March 1969, at p. 4). 

V. Practice of the United States 
The Department of the Interior, in 1961, 

granted a. phosphorite lease off the California 
coast in water depths ranging from 240 to 
4,000 feet ( 1,340 metres) . This lease was sub
sequently surrendered.lo 

In 1963 and 1964, the Department issued 
oil and gas leases in water depths ranging 
up to 1,500 feet (457 metres) .11 In 1968, oil 
and gas leases issued in Santa Barbara Chan
nel included an area in 1,800 feet of water 
( 550 metres) . 

In 1968, a United States oil company drilled 
a well in 1,299 feet of water (395 metres), 
penetrating rock to a depth of 13,622 feet. 
This well was plugged and abandoned. 

The Department has published leasing 
maps for areas off the California coast as 
far as 100 miles from the mainland, at depths 
as great as 6,000 feet.12 

In 1967, the Department granted a permit 
to Humble Oil and Refining Company to drill 
21 coreholes beneath the Atlantic Ocean in 
water ranging in depth from 650 feet to 5,000 
feet on "the continental slope beyond the 
continental shelf off Florida and northward 
to points seaward of Cape COd and Georges 
Bank." The areas in which drilling was au
thorized lie as far as 300 miles from the coast. 
The permit was not exclusive, and does not 
include rights to any mineral leases.u 

The United States has asserted jurisdiction 
over resource development on the Cortes 
Banks about 100 miles from the California 
mainland, separated from the mainland by a 
trench about 1,500 metres deep.14 

FOOTNOTES 
1 These 102 are identified in Parts I, II, and 

III of this Appendix. To these 102 uations 
may be added 5 territories which are partially 
self-governing, making a total of 107 juris
dictions. See note 9 infra. 

2 These 40 are identified in Part I of this 
Appendix. 

s These 63, plus 5 territories which are 
partially self-governing, are identified in 
Parts II and ill of this Appendix. 

4 31 nations which have apparently author
ized or undertaken development in water 
deeper than 200 meters are identified in 
Part IV of this Appendix. 

D Decrees or international agreements or 
tenders of international agreements have 
been found to include water deeper than 200 
metres in instances which involve eight na
tions, in addition to the 31 nations which 
have issued deep-water leases. These eight 
are: Chile (200 miles); Dahomey (100 miles); 
East Germany (Baltic Sea Decree) ; Ecuador 
(200 miles); El Salvador (200 miles); Poland 
(Baltic Sea Decree); Saudi Arabia (Red Sea 
Decree); U.S.S.R. (Baltic Sea Decree). See 
also Soviet announcement in the U.N. of 
drilling in Caspian Sea at depths of 300 to 
600 metres (Press release GA/ 3929, 13 March 
1969, p. 4). 

s For example, Canada. 
7 These 14 are identified in Part IV of this 

Appendix. 
s U.S. State Department, Treaties in Force, 

January 1, 1969 (Publication 8432). 
o Of :the 19 jur!sdictions listed here, 5 are 

territories (Angola, Mozambique, Spanish 
Sahara, Surinam and Timor) . 

10 Interim Report on the United Nations 
and the Issue oj Deep Ocean Resources, by 
the Subcommittee on International Orga
nizations and Movements of the House Com
mittee on Foreign Affairs, H.R. Rep. No. 999, 
90th Cong., 1st Sess. (1967) at 151. The 
memorandum opinion of the Associate Solic
itor, Department of the Interior, dated May 
5, 1961, concerning the application of the 
Outer Continental Shelf Lands Act to the 
lease area, is printed in the Interim Report 
at 165-68. 

u These leases are listed in the Interim 
Report at 164. 

12 Barry, The Administration of the Outer 

Continental Shelf Lands Act, 1 Natural Re
sources Lawyer 38, 47 (July 1968). 

13 Geological Survey Release, "Core Drilling 
to Begin on Continental Slop Off Atlantic 
Coast," (No. 94, 229-67) May 26, 1967. 

14 Barry, note 12 supra, at 47. 

EXTRACTS FROM THE JUDGMENT OF THE INTER
NATIONAL COURT OF JUSTICE IN THE NORTH 
SEA CONTINENTAL SHELF CASEs--GERMANY
DENMARK, GERMANY-NETHERLANDS 

[1969 Rep. I.C.J. 1 (20 Feb. 1969)] 
19. More important is the fact that the 

doctrine of the just and equitable share 
appears to be wholly at variance with what 
the Court entertains no doubt is the most 
fundamental of all the rules of law relating 
to the continental shelf, enshrined in Article 
2 of the 1958 Geneva Convention, though 
quite independent of it-namely, that the 
rights of the coastal State in respect of the 
area. of continental shelf that constitutes a 
natural prolongation of its land territory into 
and under the sea exist ipso facto and ab 
initio, by virtue of its sovereignty over the 
land, and as an extension of it in an exercise 
of sovereign rights for the purpose of ex
ploring the seabed and exploiting its natural 
resources. In short, there is here an inherent 
right. In order to exercise it, no special legal 
process has to be gone through, nor have 
any special legal acts to be performed. Its 
existence can be declared (and many States 
have done this) but does not need to be 
constituted. Furthermore, the right does not 
depend on its being exercised. To echo the 
language of the Geneva Convention, it is 
"exclusive" in the sense that if the coastal 
State does not choose to explore or exploit 
the areas of shelf appertaining to it, that is 
its own affair, but no one else may do so 
without its express consent. 

41. As regards the notion of proximity, the 
idea of absolute proximity is certainly not 
implied by the rather vague and general 
terminology employed in the literature of the 
subject, and in most State proclamations and 
international conventions and other instru
ments-terms such as "near", "close to its 
shores", "off its coast", "opposite", "in front 
of the coast", "in the vicinity of", "neighbor
ing the coast", "adjacent to", "contiguous", 
etc.-all of them terms of a somewhat im
precise character which, although they con
vey a reasonably clear general idea, are capa
ble of a considerable fluidity of meaning. To 
take what is perhaps the most frequently 
employed of these terms, namely "adjacent 
to", it is evident th81t by no stretch of imagi
nation can a point on the continental shelf 
situated say a hundred miles, or even less, 
from a given coast, be regarded as "adjacent" 
to it, or to any coast at all, in the normal 
sense of adjacency, even if the point 
concerned is nearer to some one coast 
than to any other. This would be even 
truer of localities where, physically, the con
tinental shelf begins to merge with the 
ocean depths. Equally, a point inshore situ
ated near the meeting place of the coasts 
of two States can often properly be said to 
be adjacent to both coasts, even though it 
may be fractionally closer to the one than 
the other. Indeed, local geographical con
figuration may sometimes cause it to have 
a closer physical connection with the coast 
to which it is not in fact closest. 

42. There seems in consequence to be no 
necessary, and certainly no complete, identity 
between the notions of adjacency and prox
imity; and therefore the question of which 
parts of the continental shelf "adjacent to" 
a coastline bordering more than one State 
fall within the appurtenance of which of 
them, remains to this extent an open one, 
not to be determined on a. basis exclusively 
of proximity. Even if proXimity may afford 
one of the tests to be applied and an im
portant one in the right conditions, it may 
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not necessarily be the only, nor in all cir
cumstances, the most appropriate one. Hence 
it would seem that the notion of adjacency, 
so constantly employed in continental shelf 
doctrine from the start, only implies prox
imity in a general sense, and does not imply 
any fundamental or inherent rule the ulti
mate effect of which would be to prohibit 
any State (otherwise thian by agreement) 
from exercising continental shelf rights in 
respect of areas closer to the coast of another 
State. 

43. More fundamental than the notion of 
proximity appears to be the principle--con
stantly relied upon by all the Parties--of 
the natural prolongation or continuation of 
the land territory or domain, ar land sov
ereignty of the coastal State, into and under 
the high seas, via the bed of its territorial 
sea which is under the full sovereignty of 
that State. There are various ways of formu
lating this principle, but the underlying idea, 
namely of an extension of something already 
possessed, is the same, and it is this idea of 
extension which is, in the Court's opinion, 
determinant. Submarine areas do not really 
appertain to the coastal State because-
or not only because-they are near J:t. They 
are near it of course; but this would not 
suffice to confer title, any more than, ac
cording to a well-established principle of law 
recognized by both sides in the present case, 
mere proximity confers per se title to land 
territory. What confers the ipso jure title 
which international law attributes to the 
coastal State in respect of its continental 
shelf, is the fact that the submarine areas 
concerned may be deemed to be actua.lly part 
of the territory over which the coo.stal State 
already has dominion-in the sense that, al
though covered with water, they are a pro
longation or continuation of that territory, 
an extension of it under the sea. From this 
it would follow that whenever a given sub
marine area does not constitute a natural
or the most natural--extension of the land 
territory of a coastal State, even though that 
area may be closer to is than it is to the 
territory of any other State, it cannot be 
regarded as appertaining to that State
or at least it cannot be so regarded in the 
face of a competing claim by a State of whose 
land territory the submarine area concerned 
is to be regarded as a natural extension, even 
if it is less close to it. 

Mr. STEVENS. Mr. President, my State 
of Alaska is very vitally affected by the 
resolution that was adopted by the Gen
eral Assembly. I feel very strongly that 
we should review the actions of the Gen
eral Assembly when the purport to in
terfere with the jurisdiction of this Na
tion over the seabed which is the logical 
extension of the land mass of this conti
nent that we claim off the coast of 
Alaska. The Outer Continental Shelf and 
outer Continental Shelf Margin comprise 
an area probably about as large as our 
State, which, again, is one-fifth of the 
size of the United States as a whole. 

If we were to abide by the resolution 
adopted by the General Assembly of the 
United Nations, it would mean we would 
forgo development of the area outside 
of our "national jurisdiction," which is 
not only in conflict with the Outer Con
tinental Shelf Act but in conflict with 
the 1958 Convention whereby the coastal 
nations of the world agreed that a coast
al nation had the right to claim the sea
bed under the oceans to the farthest ex-
tent that it is exploitable-is to the edge 
of the Continental Margin. 

To adopt the position of the United 
Nations in relation to this area and t.o 

tie up this area in international jurisdic
tion would be limiting the area that our 
Nation oould rely upon for the future for 
minerals, oil and gas, and living re
sources that inhabit the floor of the sea. 

I feel very strongly that we should 
take a very close look at any future ap
propriations that deal with this activity 
of the United Nations. I am happy to 
see the Senator from Rhode Island <Mr. 
PELL) present on the floor at this time. 
I would be very pleased if we could 
do something to resolve the position 
of the United States on this matter. 
Our position before the United Nations 
on this issue was very cloudy. And, 
it is I feel, incumbent upon this Congress 
to clearly state the limits of our claim 
of sovereignty over the seabed adjacent 
to our shores. 

Mr. McGEE. Mr. President, I ask 
unanimous consent that we might cor
rect the figures in the adjustments to the 
bill .that have already been acted upon. 

The figures contained on page 2 of the 
bill, lines 11 and 12, do not add up to the 
total we submitted on line 10. 

The figure on line 11 should be $183,-
500,000. 

The figure in line 12 should be $90,-
750,000. 

I ask unanimous consent that those 
technical corrections be made. 

The PRESIDING OFFICER. Is there 
objection to the consideration of those 
amendments while the amendment of the 
Senator from Arkansas is pending? The 
Chair hears none, and the technical 
amendments are considered and agreed 
to. 

Mr. FULBRIGHT. Mr. President, at 
the same time, I may point out thrut there 
is a typographical error on line 4 of my 
amendment. The word "expended" 
should be "appropriated." I ask unani
mous consent that the amendment be 
modified accordingly. 

The PRESIDING OFFICER. Is there 
objection to the requested change? 
Without objection, the correction will be 
made. 

Mr. McGEE. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The bill clerk called the roll, and the 
following Senators answered to their 
names: 
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Aiken Gurney 
Bellman Hatfield 
Bible Holland 
Boggs Hruska 
Byrd, W.Va. Hughes 
Church Javits 
Cook Kennedy 
Cotton Mansfield 
Cranston McGee 
Dole McGovern 
Dominick Mcintyre 
Ellender Mondale 
Fong Montoya 
Fulbright Muskie 
Griffin Pell 

Prouty 
Proxmire 
Ribicoff 
Schweiker 
Scott 
Sparkman 
Spong 
Stennis 
Stevens 
Williams, Del. 
Yarborough 
Young, N.Dak. 
Young, Ohio 

Mr. KENNEDY. I announce that the 
Senator from New Mexico <Mr. ANDER
soN), the Senator from South Carolina 
(Mr. HoLLINGS), the Senator from Ha
waii (Mr. INOUYE), the Senator from 
Missouri (Mr. SYMINGTON), the Senator 
from Alaska (Mr. GRAVEL), and the Sen
ator from Georgia <Mr. RussELL) are 
necessarily absent. 

Mr. GRIFFIN. I announce that the 
Senator from Kentucky <Mr. CooPER) is 
absent because of illness in his family. 

The Senator from South Dakota (Mr. 
MUNDT) is absent because of illness. 

The Senator from Texas (Mr. ToWER) 
is necessarily absent. 

The PRESIDING OFFICER. A quorum 
is not present. 

Mr. BYRD of west Virginia. Mr. Pres
ident, I move that the Sergeant at Arms 
be directed to request the attendance of 
absent Senators. 

The motion was agreed to. 
The PRESIDING OFFICER. The Ser

geant at Arms will execute the order of 
the Senate. 

After some delay, the following Sena
tors entered the Chamber and answered 
to their names: 
Allen 
Allott 
Baker 
Bayh 
Bennett 
Brooke 
Burdick 
Byrd, Va. 
Cannon 
Case 
Curtis 
Dodd 
Eagleton 
Eastland 
Ervin 
Fannin 

Goldwater 
Goodell 
Gore 
Hansen 
Harris 
Hart 
Hartke 
Jackson 
Jordan, N.C. 
Jordan, Idaho 
Long 
Magnuson 
Mathias 
McCarthy 
McClellan 
Metcalf 

A quorum is present. 

Miller 
Moss 
Murphy 
Nelson 
Packwood 
Pastore 
Pearson 
Percy 
Randolph 
sax be 
Smith, Maine 
Smith, TIL 
Talmadge 
Thurmond 
Tydings 
Williams, N.J. 

Mr. McGEE. Mr. President, now that 
a quorum of the Senate is present, I think 
it would be in order to summarize very 
quickly the question that is at stake in 
this particular vote. It is a procedural 
question. 

The amendment proposed by the 
chairman of the Committee on Foreign 
Relations would suggest that in this ap
propriation bill any sums finally ap
proved in the conference process in excess 
of the authorization by the two author
izing committees would automatically be 
reduced to the ceiling authorized by the 
Congress. I believe I state the point of 
the amendment fairly. 

The reason for our objection to it on 
the Appropriations Committee is a simple 
one. We agreed that we should not ap
propriate beyond the authorizing level. 

The only reason that this question sur
faced at all was that we did not have an 
authorizing level when we had to meet 
on the House appropriations bill. So we 
made the best guesses we could of the 
range of the likely authorization. Some 
items turned out to be higher than the 
authorizing conference agreement that 
was arrived at late yesterday. 

So, in conference with the Senator from 
Arkansas, I, as chairman of the Sub
committee on Foreign Operations of the 
Appropriations Committee agreed that 
we ought to correct this if we can for the 
future. As a first step, our committee 
proposed to cut back any of our recom
mended figures to the level authorized by 
the two authorizing groups. We have 
done so. Those have been submitted and 
approved as the pending :figures in the 
legislation. We do not have a single figure 
over the authorizing level. 

So, my position is that in view of the 
fact that we have worked out our first 
step in this matter, we ought then to 
take the necessary logical step which has 
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been explained to us by the Parliamen
tarian. That is for the Senate to take 
positive action to change the rule guid
ing the Comptroller General so that it 
applies to all appropriations operations, 
if that is the will of the Senate. 

Whether that should be done or not 
will be the question that will be debated 
at that time. But it is our objection that 
now that we have made this effort to take 
this step forward-that we ought to be 
within the authorization-it is not only 
gilding the lily to go ahead with an 
amendment reminding us that that is 
what we ought to have done, but also, it 
casts the committee in the role, I think, 
of being at least called into question; and 
the committee has made every effort to 
abide by this proposal. 

Mr. PASTORE. Mr. President, will the 
Senator yield? 

Mr. McGEE. I yield. 
Mr. PASTORE. I think that the Sen

ator has just put his finger on the nub of 
the problem. I know it is not intended for 
this reason, but obviously this amend
ment, coming in at this juncture, could 
have the appearance of criticizing the 
Appropriations Committee for a situa
tion that we have constantly condemned. 

Had the legislative committees passed 
their own authorization bills, and had 
the conference agreed on this before we 
began to mark up the bill, we would not 
have had this problem at all. 

The Senator from New Hampshire has 
raised the point, and I have raised the 
point several t,imes-as a matter of fact, 
we wrote it in our report. This is a bad 
way to run a railroad, the idea that we 
are reporting and are being forced to re
port appropriation bills on many occa
sions even before the authorization is re
solved. That is a bad practice. 

I do not think our committee .is of any 
mind to go above the authorizations. As 
a matter of fact, we discussed that mat
ter at length in our committee, and we 
made it abundantly clear that if we were 
misguessing, we would correct it on the 
floor, to make sure that we would abide 
by the authorized figure agreed to in 
conference. To put it in now looks to me 
a little like punishing those who have 
been criticizing the very situation that 
confronts us now. 

Mr. HOLLAND. Mr. President, will the 
Senator yield? 

Mr. McGEE. I yield. 
Mr. HOLLAND. I certainly subscribe to 

what my distinguished friend, the Sena
tor from Rhode Island, has just said, and 
I want to add one other point. 

The practice is as old as my member
ship in the Senate-and I have been here 
nearly 24 years-that when an item 
comes over in a House appropriation bill, 
which they put in, which is not in the 
authorization, even if the authorization is 
complete, a point of order cannot be 
raised. We have to consider it. 

We had two such items in this bill 
when it came over, one relating to South 
Korea and one relating to Taiwan. One 
of them we knocked out in the com
mittee and the other one we approved. 

Are we going to criticize the House for 
a practice as old as the Senate-that 
when something comes up that is not in 
the authori21ation but 1s regarded by that 

House, or later by this House, as being of 
sufficient importance to be handled, it 
can be placed in the bill? 

The question is, are we going to slap at 
the other body because they have two 
items in this bill which were not author
ized? I do not think we can do that, espe
cially when our committee has approved 
one of those items. I feel very keenly that 
that item was correctly approved, beoause 
I think we should modernize or help to 
modernize the South Korean Army, 
which confronts North Korea. They are 
fighting by our boys in South Vietnam. 
They have shown extreme loyalty to us. 
They are friends in the Orient who have 
shown a:bundantly some gratitude for the 
many things we have done for them. 

I do not want to vote for something 
which not only appears to slap at a prac
tice that is as old as the Senate and to 
slap at the House in this bill, but also to 
slap at an objective which our Appro
priations Committee already has ap
proved and which is now in the bill, and 
which I think is appropriately in the bill. 
I would welcome an up and down vote 
on it. 

If the Senate does not approve our 
helping South Korea in this military 
way, not in the authorization bill, 
that is well and good. But the commit
tee felt that South Korea was entitled 
to be helped. So far as the Senator from 
Florida is concerned, he still feels that 
way and does not want to take action 
that appears to be a slap at the House 
and the Senate committee and at the 
same time at a practice which is age
old in Congress and is strictly in accord 
with the rules. 

Mr. McGEE. I might say to the Sen
ator from Florida that a pending amend
ment by the Senator from Arkansas will 
raise the direct question of the Korean 
issue, and there will be a vote on that. 
We have separated that from this prin
ciple in terms of this amendment, so 
that will be treated separately. 

Mr. HOLLAND. It seems to me that the 
amendment as worded applies to every 
part of the bill. As I read the amend
ment, it says: 

No funds appropria-ted by the act may be 
expended to the extent that such funds ex
ceed those authorized to be expended for 
the fiscal year ending June 30, 1970. 

We all know that those items were 
not authorized, we all know that they 
caused the bill to go over the total au
thorized amount, and we all know that 
the practice exists and was approved 
long, long ago by the House rules and 
followed by the Senate. We all know 
that we have a rule in the Senate that, 
prior to authorization, if we, t.he Sen
ate had passed an authorizing bill, we 
can put the measure in the Appropria
tions Committee even before the House 
has considered that authorization bill. 
We did that in the food stamp matter 
earlier in the year. 

It seems to me that this amendment 
strikes in many ways at what is the 
normal practice in the Senate and in 
Congress as a whole. 

Mr. FONG. Mr. President, will the 
Senator yield? 

Mr. McGEE. I am glad to yield. 
Mr. FONG. Now that the authorization 

bill has been accepted by the House-

Senate conference committee has the 
chairman of the Foreign Operations Sub
committee, in conformity with the un
derstanding of the Appropriations Com
mittee, revised the figures to conform 
with the authorization bill? 

Mr. McGEE. Every figure that was in 
excess of the authorization has been re
vised down to the authorized figure. 
There is no exception to that. 

Mr. FONG. In other words, there is no 
figure here that exceeds the authoriza
tion ceiling? 

Mr. McGEE. No. Even though the com
mittee had approved a higher figure, we 
have agreed to adjust these figures in 
conformity with the authorization-as a 
matter of fact, as a product of the dis
cussion between the chairman of the For
eign Relations Committee and the mem
bers of our committee. 

Mr. FONG. In other words, as the bill 
now reads, the figures have been revised 
downward? 

Mr. McGEE. All those figures have 
been revised downward. 

I should explain that we did exempt 
military assistance, because that is going 
to be a separate amendment, which is 
pending. We did not want to confuse the 
two. 

Mr. FONG. My understanding is that 
this amendment is directed only to this 
bill. Is that correct? 

Mr. McGEE. Only to this bill. It speci
fies only this bill. 

Mr. FONG. Has any such amendment 
been attached to any other appropria
tion bill? 

Mr. McGEE. I could not say that it 
never has, but I have no knowledge of one 
having been attached to an appropria
tion bill. 

Mr. FONG. Since this committee has 
already acceded to the figures of the For
eign Relations Committee, is there any 
need now for this provision? 

Mr. McGEE. In my opinion, not only 
is there no need for it, but also, it really 
sort of kicks us in the face, after we have 
made this very genuine effort to address 
ourselves to the problem that the Senator 
from Arkansas has raised. 

Mr. FONG. The only reason why this 
matter has come up is that we did not 
get the figures of the Foreign Relations 
Committee when we worked on this bill. 

Mr. McGEE. That is correct. That was 
the only reason why it could have arisen, 
theoretically. It did not arise in fact be
cause we had the tentative agreement 
that whenever we got those figures from 
conference, we would cut the figures back 
to whatever the level was. 

Mr. FONG. In fact, if this provision is 
passed, it will show that the Appropria
tions Committee alone-not any other 
committee-has been slapped? 

Mr. McGEE. First, it will show that 
this committee made a conscious effort to 
cooperate on this and to make the point, 
and then, in the face of that cooperation, 
received this thrust in the form of this 
amendment. 

Mr. COTTON. Mr. President, will the 
Senator yield? 

Mr. McGEE. I yield. 
Mr. COTTON. Mr. President, I com

mend the chairman for his statement. I 
doubt that many people outside Congress 
would know a rollcall vote could be in-
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terpreted as a reprimand of this particu
lar subcommittee of the Appropriations 
Committee. But the fact remains that, 
obviously, we have to vote for this 
amendment, because many of us have 
been constantly striving to see that we 
stay within the authorization. We vote 
for it and then, it is interpreted as a rep
rimand of the committee. I regret that 
the distinguished author or authors of 
this amendment insist on having a record 
vote. 

ORDER OF BUSINESS 
Mr. COTTON. Mr. President, will the 

Senator yield to me for one-half minute 
on another matter? 

Mr. McGEE. I yield. 

CHANGE OF CONFEREES ON LABOR
HEW APPROPRIATION BILL 

Mr. COTTON. Mr. President, when the 
conferees were named for the Labor and 
Health, Education, and Welfare confer
ence, the chairman of the subcommittee 
understood that the Senator from New 
Jersey <Mr. CASE) would have to be ab
sent from the Senate, and, therefore, the 
chairman omitted naming him as a con
feree. At that time it was thought we 
would meet today. The House will not be 
ready to meet until tomorrow. 

It would be regrettable, therefore, to 
have it appear that the Senator from 
New Jersey (Mr. CAsE), who is the sec
ond ranking minority leader, had been 
left out purposely. 

I have been trying to contact the Sen
ator from Washington <Mr. MAGNUSON). 
I shall contact him, and if he has any 
objection, I shall bring the matter back 
to the Senate, although I know he will 
not object to naming the Senator from 
New Jersey. The representation on that 
committee of conference will retain its 
balance between majority members and 
Republicans if the distinguished chair
man of the Committee on Appropriations 
(Mr. RussELL) is put on ex o:tncio, just 
as the Senator from North Dakota (Mr. 
YouNG) is a member ex o:tncio. 

Therefore, I am going to ask unani
mous consent that the name of the Sen
ator from New Jersey be restored next 
to my own name in his position as second 
ranking Republican member of the com
mittee and that the committee be coun
terbalanced by naming the distinguished 
Senator from Georgia (Mr. RussELL), 
who certainly can be represented by 
proxy. In that way, the balance will be 
retained. I give the Senate my word, be
cause I am sure there will be no objec
tion; but if it does meet with objection, 
I will bring the rna tter back to the Sen
ate. I wish to add again that it had been 
the understanding of the Senat'Or from 
Washington that the Senator from New 
Jersey would be ou-t of town and could 
not serve. 

Mr. President, I ask unanimous con
sent that the request I have stated above 
may be carried out. 

The PRESIDING OFFICER (Mr. RIBI
coFF in the chair). Without objection, 
it is so ordered. 

Mr. COTTON subsequently said: Mr. 
President, I ask unanimous consent to 
modify the unanimous-consent agree-

ment I obtained before the Senator from 
Washington arrived on the floor by 
changing it 'a8 follows: Instead of add
ing the name of the Senator from Geor
gia (Mr. RussELL) to the conferees on 
the Labor-HEW appropriation bill, add 
the name of the Senator from Rhode Is
land (Mr. PASTORE). 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 

FOREIGN ASSISTANCE AND RE
LATED PROGRAMS APPROPRIA
TIONS, 1970 
The Senate continued with the con

sideration of the bill (H.R. 15149) mak
ing appropriations for Foreign Assist
ance and related programs for the fiscal 
year ending June 30, 1970, and for other 
purposes. 

The PRESIDING OFFICER. The Sen
ator from Wyoming has the floor. 

Mr. FULBRIGHT. Mr. President, will 
the Senator yield? 

Mr. McGEE. I would be glad to yield 
to the Senator from Arkansas. 

Mr. FULBRIGHT. Mr. President, we 
had a live quorum to assure an adequate 
number of Senators. Does the Senator 
expect to debate this matter much 
longer? 

Mr. McGEE. I was only trying to be 
courteous to Senators who had asked 
me to yield. 

Mr. FULBRIGHT. I wonder if we 
could get to the vote. 

Mr. McGEE. I am ready to vote. 
Mr. FONG. Mr. President, in view 

of the fact we have revised the figures 
downward and conformed with the fig
ures of the Committee on Foreign Re
lations, I move that this amendment be 
laid on the table. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the motion to 
table. The yeas and nays have not been 
ordered. 

The question is on agreeing to the 
motion to table. 

Mr. FONG. Mr. President, I ask for 
the yeas and nays. 

The yeas and nays were ordered. 
The PRESIDING OFFICER. The 

question is on agreeing to the motion to 
table the amendment of the Senator 
from Arkansas. On this question the yeas 
and nays have been ordered, and the 
clerk will call the roll. 

The assistant legislative clerk called 
the roll. 

Mr. KENNEDY. I announce that the 
Senator from New Mexico (Mr. ANDER
SON), the Senator from Alaska (Mr. 
GRAVEL), the Senator from South Caro
lina (Mr. HoLLINGS), the Senator from 
Hawaii (Mr. INOUYE), the Senator from 
Georgia <Mr. RussELL), the Senator from 
Missouri (Mr. SYMINGTON) are neces
sarily absent. 

Mr. GRIFFIN. I announce that the 
Senator from Kentucky (Mr. CooPER) is 
absent because of illness in his family. 

The Senator from South Dakota <Mr. 
MuNDT) is absent because of illness. 

The Senator from Texas <Mr. TowER) 
is necessarily absent. 

On this vote, the Senator from Texas 
(Mr. TowER) is paired with the Senator 
from Kentucky (Mr. CooPER). If present 

and voting, the Senator from Texas 
would vote "yea" and the Senator from 
Kentucky would vote "nay." 

The result was announced-yeas 34, 
nays 57, as follows: 

All ott 
Bellm on 
Boggs 
Brooke 
cannon 
Cotton 
Curtis 
Dodd 
Dole 
Dominick 
Eastland 
Ervin 

Aiken 
Allen 
Baker 
Bayh 
Bennett 
Bible 
Burdick 
Byrd, Va. 
Byrd, W.Va. 
Case 
Church 
Cook 
Cranston 
Eagleton 
Ellender 
Fulbright 
Goodell 
Gore 
Hansen 

Anderson 
Cooper 
Gravel 
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YEAs-34 

Fannin 
Fong 
Goldwater 
Gr11:1ln 
Gurney 
Holland 
Hruska 
Jackson 
Jordan, N.C. 
McGee 
Mcintyre 
Montoya 

NAYs-57 

Muskie 
Pastore 
Percy 
Randolph 
Scott 
Smith, Dl. 
Stennis 
Stevens 
W1lliams, N.J. 
Young, N. Dak. 

Harris Murphy 
Hart Nelson 
Hartke Packwood 
Hatfield Pearson 
Hughes Pell 
Javits Prouty 
Jordan, Idaho Proxmire 
Kennedy Ribicoff 
Long Baxbe 
Magnuson Schweiker 
Mansfield Smith, Maine 
Mathias Sparkman 
McCarthy Spong 
McClellan Talmadge 
McGovern Thurmond 
Metcalf Tydings 
M1ller W1lliams, Del. 
Mondale Yarborough 
Moss Young, Ohio 

NOT VOTING-9 
Hollings 
Inouye 
Mundt 

Russell 
Symington 
Tower 

So Mr. FoNG's motion to lay Mr. FUL
BRIGHT's amendment on the table was 
rejected. 

Mr. FULBRIGHT. Mr. President, I am 
sorry the Senator from Hawaii moved 
to table. I did not intend to engage in a 
long debate. As a matter of fact, I had 
not said anything at that stage. I had no 
notice whatever that the Senator from 
Hawaii intended to move to table a very 
simple amendment. All the amendment 
which is now before the Senate and 
which is to be voted on would do is assert 
the principle which I had thought was 
already the law-I did not know it was 
not the law; namely, that money which 
is not authorized by the legislative 
committees may not be appropriated or 
spent. 

It does not happen to be the law. 
Money can be spent, and the General Ac
counting O:tnce and the Comptroller 
General will approve the expenditure of 
money that has not been authorized by 
the legislative committees in the regu
lar authorization bills. 

It is a very simple proposition to put 
into this bill a principle which I dare 
say 90 percent of the Senators thought 
was already the law. I thought it was. 

This amendment is not intended, nor 
should it be considered, as a slap at the 
Appropriations Committee. I do not 
know why members of that committee 
should be so sensitive about a matter 
which I believe some of them thought was 
the law until it was brought to our at
tention it was not, due to the very pe-
culiar circumstances of this matter. 

Mr. STEVENS. Mr. President, will the 
Senator yield? 

Mr. FULBRIGHT. I yield. 
Mr. STEVENS Mr. President, I sat here 

this morning and overheard or witnessed 
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a colloquy between the Senator from 
Wyoming and the Senator from Ar
kansas. It was my understanding that we 
had deleted from the bill all items that 
were not authorized by the authorization 
bill. Is there some item that is not au
thorized by the authorization bill still in 
the appropriation bill? 

Mr. FULBRIGHT. Yes, there is, and I 
have another amendment that will deal 
specifically with it. There is an item in 
this bill that is not authorized by the 
authorization bill. It is a specific item. 

Also, prior to this morning's colloquy 
and the actions of the committee, the 
amounts were different and higher with 
regard to other amounts. But there is a 
specific item earmarking funds for Korea, 
and as soon as we have finished the mat
ter now before us, I will offer an amend
ment on the Korean item. But that is a 
separate matter, and the Senator from 
Wyoming agrees that we should handle 
it separately. 

But the pending amendment is a gen
eral proposition that legislation which is 
properly enacted is the controlling limi
tation upon the expenditure of funds. I 
had thought that was the law. 

Mr. STEVENS. As I understand the 
ruling, as advised by the Parliamen
tarian, it is that this is not general leg
islation. It is legislation that pertains 
only to funds in this bill, and there were 
funds in the bill that were not author
ized by law. 

Does the Senator's amendment affect 
the planes for Nationalist China pro
vided in the bill? 

Mr. FULBRIGHT. That is not in 
either bill. 

Mr. STEVENS. It is in the House bill. 
Mr. FULBRIGHT. What I mean by 

the "bill" is the report of the conference 
committee, the conference report which 
will be voted on today in the House. It 
has been agreed to. It is not in that. 
Neither is the Korean item in the au
thorization bill as agreed to yesterday 
in conference. It is not authorized in the 
authorization bill. 

Mr. STEVENS. Either the amendment 
that the Senator has offered is legisla
tion, and is subject to a point of order, 
or it merely is setting forth a fact that 
exists in the bill. 

Mr. FULBRIGHT. If the Senator wants 
to make a point of order, he may. I do 
not think it is legislation on an appro
priation bill, because I confine it to this 
bill. I would have made it applicable to 
all bills, but it would have been legisla
tion on appropriation bills. If the Sen
ator wants to make a point of order, he 
may. 

Mr. HOLLAND. Mr. President---
Mr. FULBRIGHT. Just a word or two 

before I yield the floor. I had not ex
pected this to precipitate a great deal 
of objection, particularly on the part 
of senior members of the Appropriations 
Committee. I realize that in this body 
we do a great many things by agreement 
and by personal obligation, and I do not 
downgrade the importance of that in 
the least; but this is a matter of principle 
which should apply to all bills. It cer
tainly should aJlplv to this bill. I do not 
see why members of the committee 
should feel offended or should feel that 
this is a slap in the face. Nobody intends 

this as a slap against anybody. We agree 
that this is a government of law and 
not of men. We admit that as a generali
zation. I admit that very often we do 
things without law and by gentlemen's 
agreement, but I hardly believe that this 
is the kind of issue that should be de
cided by such an agreement. It seems 
to me v,ery proper that it should be voted 
on. 

As I said a moment ago, I personally 
thought this was already the law. I did 
not realize the complexities of appro
priation bills, especially when legislative 
provisions are put in the House bill under 
a special rule and are no longer subject 
to a point of order in the Senate. This 
kind of development, while often used, 
had escaped my notice, possibly because 
no bill I had been interested in had been 
involved before. 

Mr. COTI'ON. Mr. President, will the 
Senator yield? 

Mr. FULBRIGHT. I yield. 
Mr. COTI'ON. If the Senator broad

ened his amendment to lay it down for 
all appropriation bills, and no Senator 
raised the point of order, it would go 
through, and it would be a very good 
thing to do. Would the Senator attempt 
to test that? 

Mr. FULBRIGHT. The only reason 
why I did not raise it was that I was 
confident a point of order would be 
raised. I know of no way to anticipate 
the Senate in this way. 

I am interested in this bill because 
this matter is one of the important issues 
before my committee. I felt a special 
responsibility for it. 

I would certainly think the principle 
ought to be made applicable to all bills. 
Before the Senator came into the Cham
ber, I think, I stated I was willing and 
intended to offer general legislation, 
after the recess, to affect all bills. That 
was not aimed at this subcommittee, or 
the Appropriations Committee, either. It 
is the assertion of a general principle of 
what I had thought was already the law. 
I wanted to make very certain that it 
was. 

As the Senator well knows, it is only 
when an occasion arises that raises a 
point that it is time to offer an amend
ment. We do not offer such an amend
ment apropos of nothing: we do it when 
something happens. In this particular 
case I did not assert any blame on the 
part of the committee. 

It is a fact that the bill came out with 
substantially larger appropriations than 
had been authorized due to no fault of 
the committee. It was over $200 million, 
I think. That circumstance gives rise to 
asking the question. That is why we asked 
the question of the Comptroller General: 
"What is your attitude? Will you honor 
a voucher that had not been authorized?" 
He said he would, which surprised me 
very much. 

Mr. COTTON. It is the intention of the 
Senator from New Hampshire, after the 
recess, to introduce a measure to provide 
that authorizations cannot be exceeded, 
but that if the legislative committees 
have failed to determine their authoriza
tions by the first of July, the Appropria
tions Committee may go ahead and 
appropriate, and that will be the authori
zation. This would avoid the situation we 

have had on two or three different bills 
of trying to report appropriations when 
we did not know what the authoriza
tions were. 

Mr. AIKEN. May I say, that is the 
situation now under a continuing reso
lution, but the expenditure is restricted 
to the maximum amount which had been 
appropriated for the current year. We 
may have to have a continuing resolution 
on this bill before we get through, if it 
is not a good bill. 

Mr. FULBRIGHT. Of course, that 
would not be a bad solution. I discussed 
it with the chairman of the Appropria
tions Committee once before. I had 
thought that might be the best solution, 
in view of the President's plan. He ap
pointed a task force headed by a very 
prominent banker, Mr. Peterson, from 
California, and a number of other promi
nent people, who are studying this mat
ter. In fact, Mr. Peterson came to see 
me yesterday. It would not be out of 
order, it seems to me, to have a continu
ing resolution. 

Mr. AIKEN. No, I know it would not 
be. However, I have not seen quite eye 
to eye with my chairman about continu
ing the foreign aid program by using the 
continuing resolution process. I have felt 
we ought to try our utmost to get legis
lation through. However, if the bill as 
we finally vote on it is not good, I would 
have no compunction against voting 
against it, and then relying on a con
tinuing resolution to continue the pro
gram for the rest of the year. I hope we 
do not have to do that, however. 

Mr. FULBRIGHT. I hope so, too. And 
I hope, Mr. President, that the members 
of the Appropriations Committee who 
have voiced their views that this is a slap 
at them will reconsider that view. I do 
not think it should be so interpreted. I 
think this is a straightforward propo
sition, dealing with an important aspect 
of our basic, fundamental governmental 
practices, and I see no reason why any
one should take it personally. 

The fact is, in the way we operate, 
that only on an occasion such as the 
one that has developed here, through no 
fault, certainly, of the Appropriations 
Committee, would this problem occur. 
The committee is very free in alleging 
fault on the part of the authorizing com
mittee, but the fact is that the bill did 
not pass the House of Representatives 
until very recently, and it has been our 
practice to wait and take up their bill. 
We had hearings early in the year, the 
administration's bill, but we did not act 
upon it until the House of Representa
tives had acted. That happened very 
recently. 

I might say, in review of this matter, 
that, having had a new administration 
at the beginning of the year, the foreign 
aid bill did not come up until late in 
May. I do not remember the exact date, 
but it was late May before the bill was 
sent up from the administration. I am 
sure next time they will send it earlier. 
That is what has happened in the past. 

I hope the Senate will agree to the 
amendment. 

Mr. HOLLAND. Mr. President, certain
ly there is nothing personal in this mat
ter at all, as far as the Senator from 
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Florida is concerned. I simply want to 
call attention to the fact that this 
amendment does not mean what the dis
tinguished Senator from Arkansas evi
dently meant it to mean, and that it does 
fty in the face of a continuous practice 
that has existed here since long before 
I came to the Senate, which is this: That 
when the House of Representatives in
cludes in an appropriation bill an item 
that is not authorized, sometimes even 
over a point of order when the point of 
order is voted down, then that item is in 
the bill, and is added to the bill for the 
purpose of consideration by our com
mittee, and a point of order cannot be 
raised to it here. There is no question 
about that; this has been the uniform 
practice with reference to appropriation 
bills. 

The amendment of the distinguished 
Senator from Arkansas does not recog
nize that that is the case. From what I 
understand, the distinguished chairman 
of the subcommittee has reduced all the 
line items that are in this bill, that were 
also in the authorization bill, to where 
they are not greater, in any case, than 
the figures shown in the authorization 
bill. But the trouble is, this amendment 
applies not just to those line items, but 
to the entire bill; and the trouble is 
that the House of Representatives put 
two items in this bill, which they had the 
perfect right to do under their rules and 
under established practice, which are 
not in the authorization bill. They were, 
first, an item to modernize or help mod
ernize the army of South Korea. I be
lieve it was $50 million. 

The second was an item for Taiwan, 
something to do with furnishing some 
planes. 

The committee, of course, had to con
sider those two items. They were prop
erly in the bill. They had been placed 
in the bill by the other House. They were 
in the bill when it came to us. 

The committee knocked out the Tai
wan item, but approved the South Ko
rean item, because I believe it was the 
unanimous attitude of the committee 
that South Korea was entitled to some 
help from us, that she was over there 
fighting with us in South Vietnam, that 
she had been one of our allies who had 
stood by us, that she was confronted by 
an army that was modernized in Korea, 
on the north side of the line, and that 
it was entirely appropriate to go ahead 
with the modernization of the South 
Korean army. 

Mr. President, that item is in the bill, 
and it is in the bill in a sufficient amount 
to run the total well over the authoriza
tion, even though I understand that our 
distinguished chairman, the Senator 
from Wyoming, has reduced all the line 
items that were in the authorization bill 
to where none of them exceed the same 
line items in the authorization bill. 

Mr. President, the vice in this amend
ment is that it applies, not just to those 
line items that were authorized, but to 
the entire bill. I read the amendment: 

And no funds appropriated by this Act 
naay be expended to the extent that such 
funds exceed those authorized to be expended 
for the fiscal year ending June 30, 1970. 

The fact of the matter is that if we 
were considering only line items which 
were in the authorization act, there 
would be no vice in the amendment, and 
there would be no application of the 
amendment to the present situation, be
cause all the line items have been re
duced appropriately since the bill came 
from the Authorization Conference Com
mittee. When it was before the Appropri
ations Committee, we did not know 
what the final authorization was going 
to be, because the conference report had 
not been agreed to at that time. 

Mr. President, unless we intend to take 
action here which completely fties in the 
face of established custom with refer
ence to appropriation bills, we should 
vote down this amendment, because the 
amendment, by its very terms, applies 
to everything in the bill, and there is no 
doubt about it. 

My good friend the Senator from Ar
kansas says that he has another amend
ment later, addressed directly to the 
Korean item. That is fine, and we can, 
of course, pass on that at the proper time. 
But, if we agree to this amendment and 
take any action on the Korean amend
ment, we shall have taken action on this 
amendment, which does apply to the Ko
rean item-there is no question about 
it-and which would require the elimina
tion of a large part of that Korean item, 
or perhaps the reduction of other matters 
in the bill well below the action of the 
committee; and the committee has now 
conformed to the authorization bill with 
reference to all the line items. 

So the fact is that this amendment 
simply fties in the face of established, 
lawful, proper practice; and that proper 
practice has placed in this bill, now, the 
Korean item. It is properly in the bill, 
and no point of order could be sustained 
against it. A point of order could perhaps 
be sustained against it on the House 
side. I do not know whether a point of 
order was raised there or not. But if it 
was raised, it was not sustained, because 
the item is now in the bill, and the adop
tion of this particular amendment would 
simply fty in the face of established 
practice, and as a matter of fact would 
look like we are questioning the right of 
the other body to formulate its own rules 
to add items in full conformity with their 
rules, and with ours, to an appropriation 
bill. 

They have done it in this case, and 
we cannot just waive it out of the pic
ture because it is there. 

Mr. FULBRIGHT. Mr. President, will 
the Senator yield? 

Mr. HOLLAND. I am happy to yield. 
Mr. FULBRIGHT. It is my under

standing that on the House side, they 
have a rule which prevented their rais
ing a point of order against these items. 
It is true that they put this item in the 
bill without a budget request. The ad
ministration did not request it. But some 
members of the House committee put 
the item in the bill. I do not think it 
had been approved at that time by the 
authorization committee. Perhaps it had 
been, but I know that it had not been 
approved by the Budget Bureau. 

They got a special rule so that no one 
could make a point of order against it. 

This is an example of the type activity, 
among others, which I think justifies 
the amendment I have offered. 

I did not intend to argue about Korea 
at this stage. I thought it was appropri
ate to do so in the amendment directed 
solely to that item. 

In the bill there is, I believe, $164 mil
lion in military assistance, which cer
tainly seems to be quite ample. This is 
what has been recommended, and it is 
in the bill. 

In fiscal 1970, Korea is slated to get 
$77 million from surplus commodities. 
She will get $50 million in economic 
assistance in the Foreign Aid Act. That 
amounts to $291 million for this little 
country. 

We have already given them economic 
and military assistance of $7.5 billion. 
This little country has received $7.5 
billion. In addition, we have kept 
roughly 50,000 or 55,000 troops there 
and have expended vast sums on their 
upkeep. 

They come in now and ask for another 
$50 million. I do not think there is any 
justification for it whatsoever. It seems 
to me that there ought to be some limit 
as to what we do for this country and 
every other country around the world. 

We have paid them well for the troops 
they have sent to Vietnam. We have paid 
for all their transportation, all their up
keep, and all their modern weapons. We 
have given them the privilege of the 
PX's, which is a bonanza to them. They 
can go and buy unlimited quantities of 
luxury goods to be sold on the black 
market. This is well known everywhere. 
It is a very good economic deal for Korea. 

But I think it is ridiculous. This is tax
payers' money that we are dealing with. 
I see no reason to go beyond what the 
regular rules of the Government, that is 
the authorization committee and the ad
ministration, provide. 

This administration is certainly not 
anti-Korea. I think the amount that has 
been recommended is quite ample. And I 
cannot understand going overboard for 
these little countries just because they 
sent troops to Vietnam. They sent them 
there at our request. 

We keep 50,000 troops there, and they 
send 50,000 troops to Vietnam. I do not 
know that there is any advantage in this. 
There would be no advantage in keeping 
them in Korea other than for the casu
alties the Koreans have suffered. I do not 
know how many casualties they have 
suffered; but Korea does not want to 
bring those troops home, as far as I 
know, I do not see why we should add 
another $50 million in the bill for this 
little country. 

The same applies to the $54 million 
item that is in the House appropriation 
bill that the conferees did not authorize 
for Taiwan. Taiwan has gotten as much 
or more assistance, I expect, from our 
taxpayers' dollars than Korea. I have not 
looked it up, but Korea has received $7.5 
billion. I expect that Taiwan has re
ceived about as much. But the House 
bill includes an item of $54 million ear
marked for Taiwan. The item was not 
authorized. 

I am told that with respect to Taiwan, 
which is a much smaller country-it has 
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only about 12 million people-we have 
already given them $5 billion. 

We throw billions of dollars around as 
if they were peanuts. A billion dollars is 
a lot of money even in a time of inflation. 

I do not understand why we go over
board for this kind of program. We still 
support their armaments and help to 
modernize their army every few years. 

We do not give economic assistance to 
Taiwan. They have become so prosperous 
as a result of our investments that they 
do not need economic aid. They are 
viable and very prosperous. I guess that 
Taiwan is one of the most prosperous 
countries in the Far East. 

I submit on the merits, which I did not 
intend to apply strictly to the bill, that I 
cannot accept the statement of the Sen
ator from Florida that we are bound to 
accept the bill as it came from the Com
mittee on Appropriations. 

What the Senator is saying, in effect, 
is that all of the other Senators--75 out 
of 100-who are not on the Appropri
ations Committee might as well go fish
ing and forget about it, because what 
they do in passing legislation does not 
amount to a hill of beans because if the 
Appropriations Committee of the House 
wishes to do something else, we have to 
accept it. That is what the Senator from 
Florida says. 

If we want to do that, we can do so, 
and the Senator from Florida can spend 
more time in Florida and enjoy the beau
tiful sunshine there and forget about 
the troubles of authorization or anything 
else, because it is of no significance if his 
principle is accepted. 

The Senator is saying, "Look, the Ap
propriations Committee of the House 
must be respected. If they put in some
thing and it gets by without a point of 
order, we have to accept it." They can 
do that in the House under their rules. 
And they did it in this case. 

It is suggested that it would be trea
sonable to challenge the opinion of the 
Committee on Appropriations of the 
House, backed up by the Committee on 
Appropriations of the Senate. However, 
I am not quite ready to accept that prop
osition. 

This is why I am offering the amend
ment now pending. It says that we think 
authorization committees have some 
part to play, al,though it is a minor part. 
Even though we authorize a good pro
gram, the Appropriations Committee, if 
it does not approve of it on the merits, 
does not provide the money. And the pro
gram dies. They will exercise the final 
death sentence in any case on any pro
gram of which they do not approve. 

It seems to me that is a pretty big 
power. However, I just do not accept the 
idea that the legislative committees have 
no role to play in this process. 

Mr. HOLLAND. Mr. President, I want 
to correct something that my distin
guished friend the Senator from Ark
ansas has said. I do not have the faintest 
feeling that the entire Senate does not 
have the right to pass on the Korean 
item. I expect them to have an oppor
tunity later to do so. 

I am pointing out that the amendment 
is so broadly drawn that it applies to the 
Korean item and to the entire bill. 

I simply point out also-and the Sen-

ator from Arkansas has pointed it up 
very well-that what we are asked to do 
here is to disapprove of the procedure 
in the House, not of the action of the 
Appropriations Committee, but of the 
fact that they have a Rules Committee, 
and that under the action of that com
mittee they can operate in a different way 
from the way in which we operate here. 

This is not the action of the Appro
priations Committee. It is not the action 
of the Rules Committee. It is the action 
of the House of Representatives. It comes 
here in a legal manner as a well settled 
part of the bill, and whether the Senate 
will approve it eventually has yet to be 
seen. 

But the Senator from Florida has 
never felt that the Appropriations Com
mittee has the last word here, and he 
does not feel so now. He has been voted 
down too often on matters raised on the 
fioor that attack items in appropriation 
bills. 

Mr. FULBRIGHT. Very seldom. 
Mr. HOLLAND. It happened a good 

many times in the last few days. And 
that is all right. That is the privilege of 
the whole Senate to do. 

The Appropriations Committee does 
not arrogate to itself any power with re
spect to the final action on this matter. 
And it did not in this instance. 

I simply point out to my friend the 
Senator from Arkansas--and I hope he 
will be sufficiently reasonable to analyze 
the situation-that his amendment as 
now drawn does apply not only to line 
items that were in the authorization bill, 
and which are now in good shape in the 
bill, but also to other items which are 
properly in the bill. 

Mr. FULBRIGHT. Mr. President, will 
the Senator yield for a correction? 

Mr. HOLLAND. I will yield in a mo
ment. 

It would apply also to items that are 
now regularly in the bill under the proper 
practice, one of which has been approved 
by the Appropriations Committee and 
can be acted on, and I hope will be acted 
on later, as the Senate may in its discre
tion determine. But the amendment of 
the Senator goes a great deal further 
than he has indicated that it does, or 
further than my dear friend the Sen
ator from Wyoming felt it went when, 
a while ago, he said he felt that since 
all of the line items had been drawn 
down if they were over the items in the 
appropriation bill, some of them are now 
no longer under the items in the au
thorization bill. But this other part of 
the authorization bill, the part affecting 
South Korea, is just as much a part of 
the bill now-legally, properly, regularly 
so-as are the line items that were in 
the authorization bill. That is the point 
I am making. 

Mr. FULBRIGHT. The Senator keeps 
saying "all the items." He has not cor
rected the military item back to $350 
million, which 1s the amount authorized; 
but he has not done that, it is my un
derstanding, because he knew I intended 
to offer a separate amendment. That 
has not been done yet. 

Perhaps I did not make the point 
clear. We authorized $350 million for 
military aid. The President, if he wishes, 
can give every nickel of that to Korea. 

In the authorization bill, we never have 
picked out and said, "You must spend it 
here, here, and here." The administra
tion comes up and justifies an amount 
by talking about various programs; but 
the law, as passed, does not require the 
President to spend it for anybody. 

All Presidents heretofore, all admin
istrations, have aways said it is not good 
practice to specify an amount for a spe
cific country. This creates some very dif
ficult problems in international rela
tions. It creates jealousies among coun
tries. It prompts every country to come 
in and lobby and solicit to have their 
money earmarked. In a legislative way, 
I believe this has been against the prin
ciples not only of this administration 
but also of every other administration
not to specify or earmark for a special 
country. This is why I object to the ear
marking in the bill before us. 

Nothing in the authorization bill in 
any way inhibits the President from 
spending that which already is contem
plated, but he can spend it all in Korea 
if he so decides. What is being done here 
is at least violating a practice of the leg
islative committees, of picking out an 
additional amount and saying that can 
be spent only in Korea. In other words, 
"If you don't spend it in Korea, you will 
not get it at all." The legislative com
mittees have always frowned upon this 
practice, not just the Senator from 
Arkansas. This has been standard pro
cedure. 

So I do not quite see why the Senator 
from Florida gives such significance to 
Korea. The money car. be used if it is 
thought to be important. As I said a mo
ment ago, the President did not ask for 
this $50 million. 

Mr. HOLLAND. Mr. President, the 
Senator may feel that we are violating 
somebody's proper practice. I am just 
telling him that we are not. I have been 
serving on the Appropriations Commit
tee a long time, and I have been giving 
serious consideration to what it does. 

I know that the HEW bill, which we 
passed only yesterday, came from the 
House with quite a number of items that 
were well above the authorized amount, 
and we had to deal with them as the 
bill came from the House of Represent
atives; and we are in that condition with 
reference to this bill. 

The real intent of the amendment 
offered by the Senator from Arkansas is 
to deny a practice which is universal 
and has prevailed since long before either 
of us came to the Senate, a practice un
der which the House of Representatives 
can, in the judgment of a majority of 
its Members, or two-thirds of its Mem
bers if a point of order is raised, and 
in accord with its rules add items which 
are not authorized to an appropriation 
bill first considered by the House; so that 
when it comes over to us, those items are 
included. They are regularly included, 
and that 1s the point I am making. They 
are part of the bill, and there is nothing 
unusual about this bill in that regard. 

I yield to the Senator from Wyoming. 
Mr. McGEE. Mr. President, I have re

flected rather carefully on the point that 
the Senator from Florida has made in 
regard to the language of the pending 
amendment and its relevance to the Ko-
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rean issue. I think that perhaps I did 
respond a little too broadly to that earlier 
this morning. 

Is it the Senator's point that if we 
adopt this amendment, Korea would al
ready be out of order and this body would 
not have the chance to consider the issue 
as a separate issue, as proposed by the 
Senator from Arkansas? 

Mr. HOLLAND. No; it can be consid
ered. But if we adopt this amendment, 
either a large part of the Korean item 
will have to go out or we will have to 
knock out some other items in order to 
make way for the Korean item; because 
the military item of $50 million is a good 
deal more than could be incorporated in 
the bill and still come within the purview 
of this amendment. The Senator from 
Arkansas knows that is the case, and I 
am glad that the Senator from Wyoming 
has stated that it is the case. It is. 

I think we should vote on this matter, 
but we should remember when we vote 
that what we are doing is questioning 
an established practice and the right of 
the other body to include items of this 
kind under its own rules. 

Then the Senate can come along, if 
it wishes, and knock out any part of this 
bill, including the Korean item, on a 
special attack to that part. The Senate 
has a right to do that, if it wishes to 
do so. But this amendment would force 
just the course of action which the Sen
ator from Wyoming has indicated. 

Mr. McGEE. I am ready to vote, Mr. 
President. 

Mr. MONTOYA. Mr. President, will 
the Senator yield? 

Mr. McGEE. I yield. 
Mr. MONTOYA. Mr. President, I 

should like to direct a question to the 
Senator from Florida. 

Is it not a distinct certainty that if the 
amendment offered by the distinguished 
Senator from Arkansas is adopted, it 
would automatically knock out the Ko
rean item in this bill and that in order 
to reinstate it, a positive amendment 
would be required? 

Mr. HOLLAND. It certainly knocks out 
a part of it, and possibly all of it. I have 
not seen the full amount. It knocks out 
any part of it which could not come un
der the roof of the amount. 

Mr. McGEE. It would knock out half 
of it. 

Mr. MANSFIELD. Mr. President, I 
have only a few words to say on this 
amendment, and I do not intend to refer 
to Korea, Taiwan, Lebanon, Greece, Tur
key, Egypt, Honduras, Israel, or any other 
part of the world affected by this bill. 
This is a matter of principle; a principle 
that reaches to the very core of the 
Senate as an institution. For it is the 
Senate as an institution operating by and 
under a committee system that, in my 
opinion, is here at stake. 

I did not know until yesterday that 
an appropriations committee could reach 
beyond the carefully worked out deci
sions of an authorization committee with 
respect to the formulation of legislative 
objectives-including the overall finan
cial commitment that we are willing to 
put behind those objectives. I did not 
know until yesterday that the General 
Accounting Office-the arm between the 

executive and legislative branches
which is independent, which is account
able to us only, would honor vouchers for 
sums expended by the Government in 
excess of those authorized to be appro
priated as agreed upon by Congress. 

So the issue has nothing to do with 
any country or with any particular as
pect of this bill. Certainly it has nothing 
to do with the able and distinguished 
chairman of the subcommittee, the Sen
ator from Wyoming (Mr. McGEE). The 
circumstances in a word were unavoid
able. 

But it does have something to do with 
the committee system as it operates in 
the Senate. 

I would hope most sincerely that this 
amendment would be adopted, because 
something vital is at stake; and I would 
hope that as soon as possible an all
embracing amendment to the GAO Act 
would be adopted by the Senate and 
would make what we are attempting to 
do now applicable to all funding pro
posals. This is most important. Forget
ting the foreign aid measure now before 
us altogether, this issue and the principle 
involved concerns the Senate as an in
stitution and the coequal status of each 
Member regardless of the State he rep
resents or the committees for which he 
is assigned. 

Mr. HOLLAND. Mr. President, will the 
Senator yield? 

Mr. MANSFIELD. I yield. 
Mr. HOLLAND. Does the Senator 

mean that he thinks we showd question 
the right of the other body to proceed 
under its rules to add items, as it has 
through the years, to literally dozens of 
appropriation bills? 

Mr. MANSFIELD. Mr. President, I 
have listened to the arguments of the 
Senator from Florida. What the other 
body does is its own business. But what 
this body does is our business, and that 
is what I am interested in. 

Mr. GRIFFIN. Mr. President, I send 
to the desk an amendment to the pend
ing amendment and ask that it be 
stated. 

The PRESIDING OFFICER (Mr. 
BYRD of Virginia in the chair) . The 
amendment will be stated. 

The bill clerk read as follows: 
On page 24, line 2, strike out the period 

and insert: "and no funds appropriated by 
this or any other Act may be expended to 
the extent that such funds exceed those au
thorized to be appropriated". 

Mr. GRIFFIN. Mr. President, I realize 
that this could be subject to a point of 
order as legislating upon an appropria
tion bill, but I suggest, in line with the 
words of the distinguished majority 
leader, that this is a very appropriate 
time to adopt this as a general prin
ciple, and I would hope no one would 
raise the point of order. 

I voted for the motion to lay on the 
table the amendment as it was proposed 
by the Senator from Arkansas primarily 
because this subcommittee had cut back 
on the figures and it would appear we 
were taking a slap at this subcommittee 
in this situation. But what we are really 
talking about is a matter of general prin
ciple. We can hope there will be some 
general legislation in the future but I 

think we have an excellent opportunity 
here to make it clear that we are not 
taking a slap at a particular subcom
mittee in cutting back, if no one raises 
the point of order. 

Mr. MANSFIELD. Mr. President, I 
agree completely with the distinguished 
Senator. This is the way to face up to 
it. I hope no point of order is raised. 
This is a matter of principle and the 
usefulness and the worthiness of the 
committee system, the legislative com
mittee system, as it is supposed to op
erate in this body. I would not care if this 
had to do with any other committee, 
the principle is still there and nothing 
in this proposal is meant to impugn any
thing to the chairman of this committee, 
or any other committee. 

Mr. COTTON. Mr. President, will the 
Senator yield? 

Mr. GRIFFIN. I yield. 
Mr. COTTON. Mr. President, the Sen

ator from New Hampshire made that 
suggestion and expressed the hope there 
would not be a point of order raised. 
I do not see why a point of order should 
be raised. I think the Senator's point 
is exactly right. 

Mr. McGEE. Mr. President, I want to 
remind Members of the Senate that 
we have agreed to take the step toward 
achieving this precise goal; that we 
agreed to cut back all our appropria
tions; that we agreed to make the first 
order of business, going about this in 
the proper legislative ways. 

I would hope we bear in mind the 
orderly way to do this would be not to 
accept this amendment but to vote the 
legislation referred to earlier as soon as 
possible by employing orderly legislative 
processes rather than by this route, 
which would not have occurred to us 
at all. 

Under the rules of the Committee on 
Appropriations, I am compelled to raise 
a point of order. 

Mr. BAKER. Mr. President, will the 
Senator yield? 

Mr. GRIFFIN. I am happy to yield to 
the Senator from Tennessee. 

Mr. BAKER. Mr. President, I com
mend the distinguished assistant minor
ity leader for his proposal. I hope there 
will not be a point of order made. I think 
it is a laudable suggestion, and I think 
it comes at ~he appropriate time. 

Notwithstanding that there may be 
internal strife or conflict over the mean
ing of his amendment, or the previous 
one and the circumstances that gave rise 
to it, the important thing is, as the 
majority leader pointed out, is that the 
legislative committees have no reason to 
exist unless the authorizing process is 
matched to the appropriating process. 

The reason I rise is that I think this 
is an appropriate substitute which is now 
o:ffered. I will support it if a point of 
order is not made. I think it underscores 
the remarks of the Senator from Wash
ington <Mr. MAGNUSON) some weeks ago 
when he pointed out we should thorough
ly examine the method of appropriations. 
I personally hope we will reach the time 
when we authorize during the first half 
of the year, take a specified vacation to 
go home for a week, and then come back 
and appropriate and put the Govern-
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ment on a calendar year basis. But for 
the moment I think this is the way to 
approach it. 

Mr. PASTORE. Mr. President, will the 
Senator yield for a moment? 

Mr. GRIFFIN. I had promised to yield 
to the Senator from Hawaii. 

Mr. PASTORE. I know I have been 
seeking recognition for about one-half 
hour. I suggest the Senator keep his 
promise and I will obtain the floor in my 
own right. 

Mr. FONG. Mr. President, I would 
like to ask the minority whip this ques
tion: Do we have the right to legislate 
for the House of Representatives? The 
House of Representatives, through its 
Appropriations Committee, has forward
ed to us a bill. Before it comes to this 
body it has to be voted on and approved 
by the House. Are we saying to the House 
of Representatives that this procedure is 
illegal? 

Mr. GRIFFIN. I would respond by say
ing it has always been the understand
ing up until yesterday that we could not 
appropriate funds which had not been 
authorized, although that was in the 
rules of both Houses. The only thing I 
am trying to do is to make sure that rule 
will be observed. 

Mr. FONG. That had been my under
standing also. I thought we could only 
pass in the Appropriations Committee 
on matters that have been authorized. 
However, I found to my· astonishment 
that that is not so. Now, we are trying to 
tell the House of Representatives that 
with respect to what has gone on for 
many, many years--the practic~ of cir
cumventing the authorization committee 
and sending the matter to the Senate
we will not be in a position when we go 
to conference, to negotiate an agreement 
with them and that these matters are 
absolutely out. 

I think it is the gist and the import of 
this amendment, as proposed by the dis
tinguished Senator from Arkansas and 
as now amended by the distinguished 
Senator from Michigan that, if we pass 
this amendment, we would be telling the 
House that, "The procedures, you used 
to pass this appropriations bill, even 
though it came not from an authorizing 
committee but from the appropriating 
committee, is not legal and, therefore, we 
will not deal with the appropriations bill, 
even to the point that we will not confer 
with you." 

The PRESIDING OFFICER. The Chair 
wishes to inquire of the Senator from 
Michigan if he had yielded to the Sena
tor from Wyoming for the purpose of 
making his point of order. 

Mr. GRIFFIN. I did not. I will yield 
the floor if he insists at a later point. 

I would like to reply to the Senator 
from Ha wail that we are not trying to 
change the rules of the House. The Sen
ate has something to do with making 
laws, and this is part of the process of 
making laws. What we are doing is con
sistent and appropriate as far as the 
Senate is concerned. 

Mr. HOLLAND. Mr. President, will the 
Senator yield? 

Mr. GRIFFIN. I am trying to yield so 
that the Senator from Rhode Island can 
be recognized. 

Mr. PASTORE. I would hope we would 
not keep yielding for making speeches 
to and fro and that we would follow 
an orderly process and give everyone an 
opportunity to speak. 

Mr. GRIFFIN. I yield to the Senator 
from Hawaii. 

Mr. FONG. Mr. President, what we are 
really trying to do is tell the other body 
that their procedure is illegal; that what
ever they do we are not going to confer 
with them. This 1s a matter which passed 
the House of Representatives. It is be
fore the Senate, and now we are putting 
in a provision which says, "If you exceed 
what the authorizing committees have 
done, we will not confer with you." This 
is the import of the matter. 

Mr. President, since the bill has been 
passed by the House of Representatives, 
even though it was by the Appropriations 
Committee and not by the authorizing 
committee, we have to deal with the 
House of Representatives. 

Mr. GRIFFIN. With the hope that the 
Senator from Wyoming will not raise a 
point of order, I yield the floor. 

Mr. PASTORE. Mr. President, let me 
say in answer to what has been said by 
the distinguished Senator from Hawaii, 
that only yesterday afternoon we wrote 
a permanent piece of legislation into a 
supplemental bill, against which the 
Senator from Hawaii voted and against 
which I voted. It had an all-encompass
ing effect, just as the Senator from Mich
igan suggests. Thus, there is precedent 
for what the Senator from Michigan is 
trying to do. 

All I am saying is that the rules of the 
committee are that the Senator in charge 
of a bill must raise a point of order when 
any legislation is suggested to an appro
priation bill. I think he is compelled to 
do so. 

I am saying, at this juncture, that I 
shall vote against it, for the simple rea
son that, if we are going to write new 
language into a bill at all, it should apply 
to every appropriation bill, 1f it is going 
to become law. 

Let us not make it the law on this 
particular bill, but let us make it the law 
that will affect every appropriation bill 
and then this will go to the House; and, 
if the House accepts it, then it becomes 
the law that binds them, too. If they 
refuse to accept it--and I believe that 
they will refuse to accept it--it will not 
be the law at all. 

Mr. McGEE. Mr. President, may I ask 
what the pending item is? 

The PRESIDING OFFICER. The 
question is on agreeing to the amend
ment offered by the Senator from Mich
igan to the amendment offered by the 
Senator from Arkansas. 

Mr. McGEE. Mr. President, I read the 
following rule passed by the Appropria
tions Committee: 

Any member of the Committee on Appro
priations who is in charge of an appropria
tion bill is authorized and directed to m ake 
point s of order against any amendment of
fered in violation of Senate Rules on the 
floor of the Senate to such an appropriation 
bill~ 

Under this rule of the committee, a 
rule I did not write--perhaps I was not 

even born when the committee adopted 
it-nonetheless, I am compelled to raise 
a point of order in regard to the amend
ment of the Senator from Michigan. 

The PRESIDING OFFICER. The Sen
ator is making a point of order? 

Mr. McGEE. The point of order is that 
it is legislation on an appropriation bill. 
I have no choice in raising that point. 

The PRESIDING OFFICER. Under all 
precedents of the Senate this would be 
legislation on a general appropriation 
bill. The Chair sustains the point of 
OTder. 

Several Senators addressed the Chair. 
Mr. McGEE. Mr. President, may I ask 

the leadership if it might be possible to 
agree upon a time limitation on the 
pending matter? 

Mr. MANSFIELD. How much time? 
Mr. McGEE. Five minutes to a side. 
Mr. FULBRIGHT. Mr. President, I 

would prefer to have a vote. We have 
already had enough debate. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that there be a time 
limitation of 10 minutes on the-

Mr. FULBRIGHT. Let us vote on this 
now. I will not agree to a time limita
tion. I want to see how the vote comes 
out of this. 

Mr. MANSFIELD. Let us get the 10 
minutes and not go beyond. 

Mr. President, I ask unanimous con
sent that there be a time limitation of 
10 minutes, with 5 minutes to a side to 
be equally divided--

Mr. FULBRIGHT. Mr. President, I do 
not want any more debate. I want to see 
how the vote comes out. All right, I do 
not object. 

Mr. McGEE. Mr. President, I am ready 
to yield back my time. 

Several Senators addressed the Chair. 
Mr. BAKER. Mr. President, a parlia

mentary inquiry. 
The PRESIDING OFFICER. The Sena

tor from Tennessee will state it. 
Mr. BAKER. Do I correctly understand 

that a point of order has been made 
against the Griffin substitute? 

The PRESIDING OFFICER. And the 
point of order was sustained. 

Mr. BAKER. Then the business before 
the Senate now is the amendment offered 
by the distinguished Senator from Ar
kansas; is that correct? 

The PRESIDING OFFICER. The Sen
ator from Tennessee is correct. 

Mr. McGEE. Mr. President, I ask 
unanimous consent that I may yield to 
the Senator from Alabama <Mr. SPARK
MAN) for appointment of conferees. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ADDITIONAL MORTGAGE CREDIT 
Mr. SPARKMAN. Mr. President, I ask 

the Chair to lay before the Senate ames
sage from the House of Representatives 
on S. 2577. 

The PRESIDING OFFICER laid before 
the Senate the amendment of the House 
of Representatives to the bill <S. 2577) to 
provide additional mortgage credit, and 
for other purposes, which was to strike 
out all after the enacting clause, and in
sert: 
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TITLE I-AMENDMENTS TO EXISTING 

ACTS 
SECTION 1. So much of section 7 of the 

Act of September 21, 1966 (Public Law 89-597; 
12 U.S.C. 461 note) as precedes paragraph (1) 
thereof is amended to read as follows: 

"SEc. 7. Effective March 22, 1971," 
SEc. 2. The authority conferred by section 

18(g) of the Federal Deposit Insurance Act 
(12 U.S.C. 1828(g)) shall also apply with re
spect to noninsured banks in any State if ( 1) 
the total amount of time and savings deposits 
held in all such banks in the State, plus the 
total amount of deposits, shares, and with
drawal accounts held in all building and 
loan, savings and loan, and homestead as
sociations (including cooperative banks) in 
the State which are not members of a Federal 
home loan bank, is more than 20 per centum 
of the total amount of such deposits, shares, 
and withdrawable accounts held in all banks, 
and building and loan, savings and loan, and 
homestead a.ssoctations (including coopera
tive banks) in the State, and (2) there does 
not exist under the laws of that State a bank 
supervisory agency with authority compara
ble to that conferred by this section, includ
ing specifically the authority to regulate the 
rates of interest and dividends paid by non
insured banks on time and savings deposits, 
or if such an agency exists it has not issued 
regulations in the exercise of that authority. 
The authority conferred by section 18(g) may 
not be exercised with respect to noninsured 
banks after July 31, 1970, and may only be 
exercised to limit the rates of interest or divi
dends which those banks may pay on time 
and savings deposits to maximum rates not 
lower than 5Yz per centum per annum. 
Whenever it appears to the Board of Directors 
that any noninsured bank or any affiliate 
thereof is engaged or has engaged or is about 
to engage in any acts or practices which cons
titute or will constitute a violation of the 
provisions of that section or of any regula
tions thereunder, the Board of Directors may, 
in its discretion, bring an action in the 
United States district court for the judicial 
district in which the principal office of the 
noninsured bank or affiliate thereof is located 
to enjoin such acts or practices, to enforc~ 
compliance with this section or any regu
lations thereunder, or for a combination of 
the foregoing, and such courts shall have 
jurisdiction of such actions, and, upo~ a 
proper showing, an injunction, restraining 
order, or other appropriate order may be 
granted without bond. 

SEc. 3. (a) The authority conferred by 
section 5B of the Federal Home Loan Bank 
Act (12 U.S.C. 1425b) shall also apply with 
respect to nonmember building and loan, sav
ings a.nd loan, and homestead associations, 
and cooperative banks in any State if (1) 
the total amount of deposits, shares, and 
withdrawable accounts held in all such non
member associations and banks in the State, 
plus the total amount of time and savings 
deposits held in all banks in the State which 
are not insured by the Federal Deposit In
surance Corporation, is more than 20 per 
centum of the total amount of such de
posits, shares, and withdrawable accounts 
held in all banks, and building and loan, 
savings and loan, and homestead associations 
(including cooperative banks) in the State, 
and (2) there does not exist under the laws 
of that State a bank supervisory agency with 
authority comparable to that conferred by 
the first two sentences of this subsection, 
including specifically the authority to regu
late the rates of interest and dividends paid 
by an such association or bank on deposits, 
shares, or withdrawable accounts, or if such 
an agency exists it has not issued regulations 
in the exercise of that authority. The author
ity conferred by that section may not be ex
ercised with respect to nonmember associa
tions and banks after July 31 , 1970, and may 
only be exercised to limit the rates of inter-

est or dividends which those associations or 
banks may pay on deposits, shares, or with
drawable accounts to maximum rates not 
lower than 5Yz per centum per annum. 

(b) In addition to any other penalty pro
vided by the Federal Home Loan Bank Act 
or any other law, any institution subject to 
this section which violates a rule promul
gated pursuant to this· section and section 
5B of the Federal Home Loan Bank Act shall 
be subject to such civil penalties, which shall 
not exceed $100 for each violation, as may 
be prescribed by the Federal Home Loan 
Bank Board by rule. Any such rule may pro
vide with respect to any or all such viola
tions that each day on which the violation 
continues shall constitute a separate viola
tion. The Board may recover any such civil 
penalty for its own use, through action or 
otherwise, including recovery thereof in any 
other action or proceeding under this section. 
The Board may, at any time before collection 
of any such penalty, whether before or after 
the bringing of an action or other legal pro
ceeding, the obtaining of any judgment or 
other recovery, or the issuance or levy of any 
execution or other legal process therefor, anrl 
with or without consideration, compromise, 
remit, or mitigate in whole or in part any 
such penalty or any such recovery. 

(c) Whenever it appears to the Board that 
any non-member institution is engaged or 
has engaged or is about to engage in any 
acts or practices, which constitute or will 
constitute a violation of the provisions of 
this section and section 5B of the Federal 
Home Loan Bank Act or of any regulations 
thereunder, the Board may, in its discretion, 
bring an action in the United States district 
court for the judicial district in which the 
principal office of the institution is located 
to enjoin such acts or practices, to enforc<> 
compliance with these sections or any regu
lations thereunder, or for a combination 
of the foregoing, and such courts shall have 
jurisdiction of such actions, and, upon a 
proper showing, an injunction, restraining 
order, or other appropriate order may be 
granted without bond. 

(d) All expenses of the Board under this 
section shall be considered as nonadministTa
tive expenses. 

SEC. 4. (a) The Federal Home Loan Bank 
Act is amended by adding at the end thereof 
the following: 

"SEC. 31. (a) The purpose of this section is 
to improve the depth and liquidity of the 
secondary home mortgage market. 

"(b) To carry out the purpose of this sec
tion, the several Federal Home Loan Banks, 
under the direction of the Board and acting 
through such agencies and instrumentalities 
as the Board may deem appropriate, are au
thorized, pursuant to commitments or other
wise, to purchase, service, sell, or otherwise 
deal in mortgages which are originated by 
members or by any institutions whose ac
counts or deposits are insured by the Fed
eral Savings and Loan Insurance Corporation 
or the Federal Deposit Insurance Corpora
tion." 

(b) Section ll(h) of the Federal Home 
Loan Bank Act (12 U.S.C. 1431 (h)) is 
amended (A) by inserting "(1) pursuant to 
section 31 of this Act, (2)" immediately be
fore "in obligations of the United States,", 
(B) by inserting "(3)" immediately before 
"in obligations, participations,", and (C) by 
inserting "(4)" immediately before "in such 
securities". 

(c) Section 16 of the Federal Home Loan 
Bank Act (12 U.S.C. 1436) is amended (A) by 
inserting "(1) pursuant to section 31 of this 
Act, (2)" immediately before "in direct ob
ligations", (B) by inserting "(3)" immedi
ately before "in obligations, participations,", 
and (C) by inserting "(4)" immediately be
fore "in such securities". 

SEc. 5. (a) Effective as of the close of De-

cember 31, 1969, section 404 of the National 
Housing Act is amended 

( 1) by striking out "plus any creditor ob
ligations of such institutions" in subsection 
(b) (1), and the amendment made by this 
subdivision (1) shall be applicable also to 
any then unexpired portion of any then cur
rent premium year under subsection (b) (1). 

(2) by striking out "and creditor obliga
tions" in subsection (b) (2). 

(3) by striking out "and its creditor obli
gations" in subsection (c). 

(4) by striking out "and creditor obliga
tions" each place it appears in subsection 
(g). The condition in the first sentence of 
that subsection shall be deemed to be met 
as of the close of December 31, 1969. The 
words "such year" in that sentence shall be 
deemed to include also the year beginning 
January 1, 1970. 

(b) The Federal Savings and Loan Insur
ance Corporation is authorized by regulation 
or otherwise 

(1) to make such provisions as it may deem 
advisable with respect to the order in which 
and the extent to which the components of a 
pro rata share of its secondary reserve shall 
be applied or be deemed to have been applied 
in the case of a reduction of such share 
through a use under the second sentence of 
section 404(e) of the National Housing Act 
or the first sentence of section 404(g), a 
transfer of part of such share under the 
third sentence of section 404 (e) , or otherwise. 

(2) to take such action, including without 
limitation such adjustments and refunds and 
such deferrals of premium payments and 
other payments, as it may determine to be 
necessary or appropriate for or in connection 
with the implementation of this section or 
other legislation amending or supplementing 
said section 404. 

SEc. 6. (a) Section 19(a) of the Federal 
Reserve Act (12 U.S.C. 461) is amended by 
inserting after the word "interest," the fol
lowing: "to determine what types of obliga
tions, whether issued directly by a member 
bank or indirectly by an affiliate of a member 
bank or by other means, shall be deemed a 
deposit,". 

(b) (1) The fourth sentence of section 
18(g) of the Federal Deposit Insurance Act 
(12 U.S.C. 1828(g)) is amended to read as 
follows: "The Board of Directors is authorized 
for the purposes of this subsection to define 
the terms 'time deposits' and 'savings de
posits', to determine what shall be deemed a 
payment of interest, and to prescribe such 
regulations as it may deem necessary to 
effectuate the purposes of this subsection 
and to prevent evasions thereof." 

(2) Section 18(g) of such Act is further 
amended by inserting after the fifth sentence 
the following: "The provisions of this sub
section and of regulations issued thereunder 
shall also apply, in the discretion of the 
Board of Directors, to obligations other than 
deposits that are undertaken by insured non
member banks or their affiliates for the pur
pose of obtaining funds to be used in the 
banking business. As used in this subsection, 
the term 'affiliate' has the same meaning as 
when used in section 2 (b) of the Banking 
Act of 1933, as amended ( 12 U.S.C. 221a(b) ) , 
except that the term 'member bank', as used 
in such section 2 (b) , shall be deemed to re
fer to an insured nonmember bank." 

(c) The first sentence of section 18(g) of 
the Federal Deposit Insurance Act (12 U.S.C. 
1828 (g) ) is amended by inserting "or divi
dends" after "interest". 

SEc. 7. Section 19(b) of the Federal Reserve 
Act ( 12 U.S.C. 461) is amended by adding at 
the end thereof a new sentence as follows: 
"The Board may, however, prescribe any re
serve ratio, not more than 22 per centum, 
with respect to any indebtedness of a mem
ber bank that arises out of a transaction in 
the ordinary course of its banking business 
with respect to either funds received or credit 
extended by such bank to a bank organized 
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under the law of a foreign country or a de
pendency or insular possession of the United 
States.". 

SEc. 8. Effective for the period beginning 
on the date of enactment of this Act and end
ing March 22, 1971, section 24 of the Federal 
Reserve Act (12 U.S.C. 371) is amended-

(1) by changing, in clause (3) of the third 
sentence of the first paragraph, "80" to read 
"90" and "twenty-five" to read "thirty", and 

(2) by striking in the first sentence of the 
third paragraph the comma before "shall" 
and inserting in lieu thereof "or, to the ex
tent authorized by regulations issued by the 
Comptroller of the Currency, in the case of 
a large construction project not to exceed 5 
years,". 

SEC. 9. (a) The following provisions of the 
Federal Deposit Insurance Act are amended 
by changing "$15,000", each place it appears 
therein, to read "$25,000": 

(1) The first sentence of section 3(m) (12 
U.S.C. 1813(m)). 

(2) The first sentence of section 7(i) (12 
u.s.c. 1817(i)). 

(3) The last sentence of section ll(a) (12 
u.s.c. 1821(a)). 

(4) The fifth sentence of section ll(i) (12 
u.s.c. 1821(i)). 

(b) The amendments made by this section 
are not applicable to any claim arising out of 
closing of a bank prior to the date of enact
ment of this Act. 

SEc. 10. (a) The following provisions of 
title IV of the National Housing Act are 
amended by changing "$15,000", each place 
it appears therein, to read "$25,000": 

(1) Section 401(b) (12 U.S.C. 1724(b)). 
(2) section 405(a) (12 u.s.c. 1728(a)). 
(b) The amendments made by this section 

are not applicable to any claim arising out 
of a default, as defined in section 401 (d) of 
the National Housing Act, where the ap
pointment of a conservator, receiver, or other 
legal custodian as set forth in that section 
becomes effective prior to the date of enact
ment of this Act. 

TITLE II-AUTHORITY FOR CREDIT 
CONTROL 

Sec. 201. Short title 
This title may be cited as the Credit Con

trol Act. 
sec. 202. Definitions and rules of construction 

(a) The definitions and rules of construc
tion set forth in this section apply to the 
provisions of this title. 

(b) The term "Board" refers to the Board 
of Governors of the Federal Reserve System. 

(c) The term "organization" means a cor
poration, government or governmental sub
division or agency, trust, estate, partnership, 
cooperative, or association. 

(d) The term "person" means a natural 
person or an organization. 

(e) The term "credit" means the right 
granted by a creditor to a debtor to defer 
payment of debt or to incur debt and defer 
its payment. 

(f) The term "creditor" refers to any per
son who extends, or arranges for the exten
sion of, credit, whether in connection with 
a loan, or sale of property or services, or 
otherwise. 

(g) The term "credit sale" refers to any 
sale with respect to which credit is extended 
or arr:anged by the seller. The term includes 
any contract in the form of a bailment or 
lease if the bailee or lessee oontracts to pay 
as oom.pensation for use a sum. substantially 
equivalent to or in excess of the aggregate 
value of the property and services involved 
and it is agreed that the bailee or lessee 
will become, or for no other or a nominal 
consideration has the option to become, the 
owner of the property upon full compliance 
·with his obligations under the contract. 

(h) The terms "extension of credit" and 
"credit transaction" include both loans and 
credit sales. 

(i) The term "State" refers to any State, 
the Commonwealth of Puerto Rico, the Dis
trict of Columbia, and any territory or pos
session of the United States. 

(j) Any reference to any requirement im
posed under this title of any provision there
of includes reference to the regulations of 
the Board under this title or the provision 
thereof in question. 
sec. 203. Regulations 

The Board shall prescribe regulations to 
carry out the purposes of this title. These 
regulations may contain such classifications, 
differentiations, or other provisions, and 
may provide for such adjustments and ex
·ceptions for any class of transactions, as in 
the judgment of the Board are necessary or 
proper to effectuate the purposes of this title, 
to prevent circumvention or evasion thereof, 
or to facilitate compliance therewith. 
sec. 204. Determination of interest charge 

Except as otherwise provided by the Board, 
the amount of the interest charge in con
nection with any credit transaction shall be 
determined under the regulations of the 
Board as the sum of all charges payable di
rectly or indirectly to the person by whom 
the credit is extended in consider:ation of 
the extension of credit. 
Sec. 205. Authority for institution of credit 

controls 
(a) Whenever the President determines 

that such action is necessary or appropriate 
for the purpose of preventing or controlling 
infiation generated by the extension of credit 
in an excessive volume, the President may 
authorize the Board to regulate and control 
any or all extensions of credit. 

{b) The Board may, in administering this 
Act, utilize the services of the Fedeml Re
serve banks and any other agencies, Federal 
or State, which are available and appropriate. 
Sec. 206. Extent of control 

The Board, upon being authorized by the 
President under section 205 and for such 
period of time as he may determine, may by 
regulation 

( 1) require transactions or persons or 
classes of either to be registered or licensed. 

(2) prescribe appropriate limitations, 
terms, and conditions for any such registra
tion or license. 

(3) provide for suspension of any such 
registration or license for violation of any 
provision thereof or of any regulation, rule, 
or order prescribed under this Act. 

( 4) prescribe appropriate requirements as 
to the keeping of records and as to the form, 
contents, or substantive provisions of con
tracts, liens, or any relevant documents. 

(5) prohibit solicitations by creditors 
which would encourage evasion or avoidance 
of the requirements of any regulation, 
license, or registration under this Act. 

(6) prescribe the maximum amount of 
credit which may be extended on, or in con
nection with, any loan, purchase, or other 
extension of credit. 

(7) prescribe the maximum rate of in
terest, maximum maturity, minimum pe
riodic payment, maximum period between 
payments, and any other specification or 
limitation of the terms and conditions of 
any extension of credit. 

(8) prescribe the methods of determining 
purchase prices or market values or other 
bases for computing permissible extensions 
of credit or required downpaym.ent. 

(9) prescribe special or di:fl'erent terms, 
conditions, or exemptions with respect to 
new or used goods, minimum original cash 
payments, temporary credits which are 
merely incidental to cash purchases, pay
ment or deposits usable to liquidate credits, 
and other adjustments or special situations. 
Sec. 207. Reports 

Reports concerning the kinds, amounts, 
'and characteristics of any extensions of credit 
subject to this title, or concerning circum-

stances related to such extensions of credit, 
shall be filed on such forms, under oath or 
otherwise, at such times and from time to 
time, and by such persons, as the Board may 
prescribe by regulation or order as necessary 
or appropriate for enabling the Board to per
form its functions under this title. The Board 
may require any person to furnish, under 
oath or otherwise, complete information rela
tive to any transaction within the scope of 
·this title including the production of any 
books of account, contracts, letters, or other 
papers, in connection therewith in the cus
tody or control of such person. 
Sec. 208. Injunctions 

Whenever it appears to the Board that 
any person has engaged, is engaged, or 1B 
about to engage in any acts or practices con
stituting a violation of any regulation under 
this title, it may in its discretion bring an 
action, in the proper district court of the 
United States or the proper United States 
court of any territory or other :place subject 
to the jurisdiction of the United States, to 
enjoin such acts or practices, and upon a 
proper showing a permanent or temporary 
injunction or restraining order shall be 
granted without bond. Upon application of 
the Board, any such court may also issue 
mandatory injunctions commanding any 
person to comply with any regulation of the 
Board under ·this title. 
Sec. 209. CivU penalties 

(a) For each willful violation of any reg
ulation under this title, the Board may assess 
upon any person to which the regulation ap
plies, and upon any partner, director, officer, 
or employee thereof who willfully partic
ipates in the violation, a civil penalty not 
exceeding $1,000. 

(b) In the event of the failure of any per
son to pay any penalty assessed under this 
section, a civil action for the recovery 
thereof may, in the discretion of the Board, 
be brought in the name of the United States. 
Sec. 210. Criminal penalty 

Whoever willfully violates any regulation 
under this tLtle shall be fined not more than 
$1,000 or imprisoned not more than one year, 
or both. 
TITLE III-sMALL BUSINESS ADMINIS

TRATION ACTIVITY 
SEc. 301. The Small Business Administra

tion shall promptly increase the level of its 
financing functions utilizing the business 
loan and investment fund established under 
section 4(c) (1) (B) of the Small Business 
Act (15 u.s.c. 633(c) (1) (B)) by $70,000,000 
above the level prevailing at the time of 
enactment of this Act. In the event that 
insufficient appropriated funds are available 
to carry out the provisions of this section, 
request for the necessary funds shall be 
promptly made by the Small Business Ad
ministration and cleared by all components 
of the executive branch having any func
tions with respect to such requests. The 
Small Business Administration shall submit 
to Congress a monthly report of its imple
mentation of this section. 

And amend the title so a.s to read, "An 
Act to lower interest rates and :fight infia
tion, to help housing, small business, and 
employment, and for other purposes." 

Mr. SPARKMAN. Mr. President, S. 
2577 has been sent to us from the House. 
I ask unanimous consent that the Senate 
disagree to the House amendment, agree 
to a conference requested by the House, 
and that the Chair be authorized to ap
point the conferees on the part of the 
Senate. 

The PRESIDING OFFICER. Without 
objection, it is so ordered, and the Chair 
appoints the following conferees: Mr. 
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SPARKMAN, Mr. PROXMIRE, Mr. WILLIAMS 
of New Jersey, Mr. BENNETT, and Mr. 
BROOKE. 

FOREIGN ASSISTANCE AND RE
LATED PROGRAMS APPROPRIA
TIONS, 1970 
The Senate resumed the consideration 

of the bill (H.R. 15149) making appro
priations for Foreign Assistance and re
lated programs for the fiscal year ending 
June 30, 1970, and for other purposes. 

The PRESIDING OFFICER. All time 
has been yielded back. 

The question is on agreeing to amend
ment No. 435 as modified by the Senator 
from Arkansas (Mr. FuLBRIGHT). On this 
question the yeas and nays have been 
ordered, and the clerk will call the roll. 

The legislative clerk called the roll. 
Mr. KENNEDY. I announce that the 

Senator from New Mexico (Mr. ANDER
soN), the Senator from Alaska <Mr. 
GRAVEL) , the Senator from South Caro
lina (Mr. HoLLINGS), the Senator from 
Hawaii <Mr. INOUYE), the Senator from 
Georgia <Mr. RussELL), the Senator 
from Missouri (Mr. SYMINGTON), are 
necessarily absent. 

Mr. GRIFFIN. I announce that the 
Senator from Kentucky (Mr. CooPER) is 
absent because of illness in his family. 

The Senator from South Dakota <Mr. 
MUNDT) is absent because of illness. 

The Senator from Dlinois (Mr. PERCY) 
and the Senator from Texas (Mr. 
ToWER) are necessarily absent. 

If present and voting, the Senator from 
Dlinois <Mr. PERCY) would vote "nay." 

On this vote, the Senator from Ken
tucky (Mr. CooPER) is paired with the 
Senator from Texas <Mr. TowER) . If 
present and voting, the Senator from 
Kentucky would vote "yea'' and the Sen
ator from Texas would vote "nay." 

The result was announced-yeas 62, 
nays 28, as follows: 

Aiken 
Allen 
Baker 
Bayh 
Brooke 
Burdick 
Byrd, Va. 
Byrd, W.Va. 
Cannon 
Case 
Church 
Cook 
Cotton 
Cranston 
Dole 
Domlnlck 
Eagleton 
Fannin 
Fulbright 
Goldwater 
Goodell 

All ott 
Bellm on 
Bennett 
Bible 
Boggs 
Curtis 
Dodd 
Eastland 
Ellender 
Ervin 

Anderson 
Cooper 
Gravel 
Hollings 

(No. 256 Leg.) 
YEAB--62 

Gore 
Griftin 
Hansen 
Harris 
Hart 
Hartke 
Hatfield 
Javits 
Jordan, N.C. 
Jordan, Idaho 
Kennedy 
Magnuson 
Mansfield 
Mathias 
McCarthy 
McClellan 
McGovern 
Miller 
Mondale 
Murphy 
Muskie 

NAY8-28 
Fong 
Gurney 
Holland 
Hruska 
Hughes 
Jackson 
Long 
McGee 
Mcintyre 
Metcalf 

Nelson 
Packwood 
Pearson 
Pell 
Prouty 
Proxmire 
Randolph 
RibicoJI 
Sax be 
Schweiker 
Smith, Maine 
Smlth,m. 
Sparkman 
Spong 
Thurmond 
Tydings 
Williams, N.J. 
Williams, Del. 
Yarborough 
Young, Ohio 

Montoya 
Moss 
Pastore 
Scott 
Stennis 
Stevens 
Talmadge 
Young, N.Dak. 

NOT VOTING-10 
Inouye Symington 
Mundt Tower 
Percy 
Russell 

So Mr. FuLBRIGHT's amendment was 
agreed to, as follows: 

On page 24, line 2, strike out the period 
and insert: "and no funds appropriated by 
this Act may be expended to the extent 
that such funds exceed those authorized to be 
appropriated for the fiscal year ending June 
30,1970.". 

Mr. FULBRIGHT. Mr. President, I 
move to reconsider the vote by which 
the amendment was agreed to. 

Mr. PELL. Mr. President, I move to lay 
that motion on the table. 

The motion to lay on the table was 
agreed to. 

ATTACKS ON AMERICAN PEACE 
CORPS VOLUNTEERS IN ETHIOPIA 

Mrs. SMITH of Maine. Mr. President, 
today I received a very disturbing letter 
from a young man of Portland, Maine-
a Peace Corps Volunteer recently re
turned from Ethiopia. 

He urges that all Peace Corps Volun
teers be brought baek home from Ethi
opia because it is no longer safe for them 
to be there because of the physical at
tacks made on them by the Ethiopian 
students they have been teaching and 
trying to help. 

He reports that many of the Peace 
Corps Volunteers are convinced that 
Peace Corps usefulness in Ethiopia has 
ended. 

He reports that he has made these ob
servations and recommendations to the 
Peace Corps officials in Washington. 

This young man knows whereof he 
speaks for he was attacked and beaten by 
the very Ethiopian students he was 
teaching and helping. 

I have asked the Director of the Peace 
Corps for a report on this matter. 

I ask unanimous consent to place in the 
RECORD at this point the letter and the 
detailed report that Mr. Craig Johnson, 
38 Prospect Street, Portland, Maine, has 
made to me and obviously to many others 
since both are in printed rather than 
personal form. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

PEACE CORPS, 
Portland, Maine, December 14, 1969. 

Senator MARGARET CHAsE SMITH, 
Washington, D.C. 

DEAR SENATOR SMITH: I am a Peace Corps 
Volunteer who has recently returned from 
Ethiopia. I want to bring some recent politi
cal developments in Ethiopia and their im
pllcations to your attention. I feel that the 
political situation in many third world coun
tries and the role that the Peace Corps plays 
in these countries is generally misunderstood 
by people in the United States and that it is 
vital that this misunderstanding be corrected. 

Another volunteer and I were severely 
beaten last month by our students in Adwa, 
a small town in northern Ethiopia. The state
ment which I'm enclosing with this letter 
was distributed to all volunteers in Ethiopia 
and describes the events leading up to the 
beating. I and the other Adwa volunteers 
have since terminated. Since we left Ethiopia 
less than a week ago several other beatings 
have occurred, one leaving a volunteer with a 
broken jaw. The volunteers remaining in 
Ethiopia are badly scared. It is likely that 
a large number of volunteers will come home 
in the next few weeks. A large number of 
teachers are experiencing open host111ty in 

their schools and many now fear for their 
personal safety. 

The reasons for the beatings are in all 
cases the same: violent anti-Americanism 
on the part of university and secondary school 
students. This anti-Americanism is directed 
against Peace Corps Volunteers in particular 
because they are so conspicuous. 

Young Ethiopians, particularly students, 
are deeply frustrated about their political 
and economic system. They see their coun
try's problems, its poverty, lack of schools 
and job opportunities and aren't able to do 
anything about them, because despite the 
trappings of a parliamentary democracy all 
power really resides with the Emperor and 
the feudal power structure. The students also 
see the United States as being the primary 
support for the Emperor, supplying him With 
generous amounts of military and technical 
ald. It is a fact that the U.S. Army is very 
conspicuous in Ethiopia, with a large com
munications base in Asmara and various 
military, advisory and mapping missions at 
work throughout the country. The students 
feel that the American government is in
terested only in supporting the anti-Com
munist status quo in the world today, be it 
democratic or undemocratic (and Ethiopia 
is certainly not democratic). Students this 
year have been referring to Ethiopia as the 
"second Vietnam". They are convinced that 
if a popular revolution breaks out and the 
Emperor gets into trouble the United States 
will send troops and planes to support the 
Emperor and suppress the reform-minded 
students, just as they feel the United States 
has done in Vietnam. A persistent story in 
Ethiopia is that the U.S. Army played a 
part in helping to suppress the attempted 
coup d'etat in 1960 against the Emperor by 
blackmailing Ethiopian pilots at Debre Zeit 
into supporting the government. It isn't 
important whether in fact Ethiopia could 
become a second Vietnam but rather that 
such arguments are plausible and believed 
by the majority of Ethiopian students. In 
their frustration they believe that Americans 
stand between them and real change in their 
country. They look to Tanzania or Commu
nist China as a model for development. In 
Tanzania the Peace Corps was asked to leave. 
Ethiopian students have decided that they 
want the Peace Corps out too. The more 
politically aware believe that at best Peace 
Corps Volunteers are sent by the govern
ment to make friends at the grass roots level 
to camouflage the more devious designs of 
U.S. foreign policy. At worst they accuse vol
unteers of being paid by the CIA. In such a 
situation it is impossible to teach, much less 
to achieve a sense of understanding when 
mistrust runs so deep. 

A backlog of hate is being built up against 
Americans among those young Ethiopians 
who will someday lead the country. It is being 
built up despite the best efforts of volunteers 
to work and relate to people as individuals 
and to dissociate themselves from the policies 
of the State Department. But the bitter frus
tration students feel about their country and 
the role the United States seems to play in 
it is greater than many volunteers recognize. 
To understand such frustration you must 
put yourself in the place of a secondary 
school student who has sacrificed and worked 
to stay in school. If he is lucky and talented 
he may reach the twelfth grade (about 10% 
of the 10% of the Ethiopian school-age chil
dren in school do). But then less than 10% 
of all twelfth graders are accepted by the 
universities in Addis Ababa. If a student fails 
to make it to the university his future is a 
dead end. There are no jobs available for 
him. His situation is worse than that of high 
school dropouts in the United States be
cause his expectations have been raised so 
high. He can't go back to the village or the 
farming life of his parents, so he usually 
drifts to the big cities such as Addis Ababa 
or Asmara looking for some sort of work. It is 
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against this bleak backdrop of frustration 
and hopelessness that the students' anti
Americanism must be seen. They feel that 
Americans are preventing them from solving 
the problems they see in their country. They 
come to hate volunteers more and more, not 
as individuals but as symbols of an oppressive 
American presence in Ethiopia which is hold
ing them back and supporting the present 
government. The sooner Americans lea.ve 
Ethiopia, the sooner they feel they can begin 
to solve their own problems. Although I don't 
like being beaten, I don't blame them for the 
way they feel. 

Many university students are ardently pro
Marxist or Maoist. One teacher at the univer
sity estimated that about 25% of the stu
dents are active radicals and violently anti
American, about 50% sympathize but aren't 
militant, and the remaining 25% are either 
apolitical or support the monarchy. Recently 
the snack bar at the university was renamed 
the "People's Bar" and the campus magazine 
"Struggle" is filled with references to the 
enlightenment of the enslaved Ethiopian 
proletariat, to give some idea of the radical 
tenor of the campus. Such communist feel
ings however seem to be mostly nationalistic 
in form. They are simply a convenient, well
packaged ideology which allows students to 
vent their hostility towards the present sys
tem in Ethiopia. Many students I have talked 
with want rights and privileges which are not 
usually found in communist systems--free
dom of the press and freedom to travel 
abroad, for example. It is clear to me that 
their disillusionment with the United States 
is not based so much on a rejection of democ
racy as on the hypocrisy they see in ~eri
can foreign policy. The United States boasts 
of its Uberties at home but refuses to allow 
others to exercise them abroad. In seeking to 
manipulate world affairs to its own advantage 
the United States is willing to deny democ
racy to people in other countries. Much of 
the third world, especially students, see the 
United States as being committed to the 
status quo, as long as it is anti-Communist, 
be it democratic and progressive or not. 
Whether or not this is a fair representation 
of U.S. foreign policy, it is the way a great 
many nationalist-minded people in the third 
world see us. Why else does the United States 
give military assistance to countries such as 
Greece and Ethiopia 1f it believes in free elec
tions and the responsibility of a government 
to its people? In the eyes of many foreign 
students the United States has abandoned 
those ideals which once made American 
democracy the model for revolutionaries the 
world over. 

I along wLth many other volunteers feel 
th:at Peace Corps usefulness in Ethiopia has 
ended. We as volunteers are a oon51picuous 
and very vulnerable tar~ for students Wlho 
want to strike out against the Emperor. 
There is a proverb in Am.h!aric which aptly 
describes the situation: "Don't beat the 
donkey, bea.t the load he carries". Students 
have physica.lly beaten several volunteers in 
the past few weeks, and many more volun
teers have felt the hate and hostility of their 
students in the c1assroom. More beatings are 
likely now that violence has been used and 
hat been successful in forcing Sit least some 
volunteers to leave the country. The more 
radical students W'lll push for a firul.l expul
sion of Peace Corps, possibly with more vio
lence. As we recommended tJo Peace Corps 
officials in Was·hington we feel all volunteers 
should be brought home from Ethiopia. It's 
doubtful that this will come as an adminis
trative decision but more likely at an indi
vidual one as volunteers resign ~rom the 
Peace Corps and oome home. 

I hope you see the explosiveness of the 
current situation in Ethiopia, and some of 
the reasons behind it. I hope too that if you 
have a chance you w111 comment on some of 
the ideas in thls letter. Should you want 
more information you might talk With any 

of the many returned Ethiopian voluntee.rs 
currently in Washington, or write to me in 
Maine. 

Hoping tht81t you will find the situa-tion in 
Ethiopia. worthy of your attention, 

CRAIG JOHNSON. 

PEACE CoRPS, ETHIOPIA. 

A PERSONAL MESSAGE TO ALL PEACE CORPS 
VoLUNTEERS IN ETHIOPIA FRoM CRAIG 
JOHNSON, DICK 0BERMANNS, AND DEB 
KENDALL 

On F1riday November 14 Dick and I were 
severely beaten by our eleventh grade stu
dents on our way back to school. We want 
to use this sta.tement to explB~in the events 
leading up to the booting and the implica
tions we think the situation in Adwa has for 
au of Peace Corps Ethiopia. 

The beating followed an incident involv
ing discipline in one of my morning classes. 
It was the period after mid-mornring recess, 
and students were s.traggling back into class 
five and ten minutes after the bell had rung. 
After trying several times to begin the les
son I decided to shut the door and not allow 
any more latecomers to enter. It was well
understood in my classes that if a student 
is more than five minutes late he can't enter 
without a note from the direc·tor. Up until 
F'rlda.y I had. no problem enforcing this rule. 
In a few minutes another l>tudent came and 
asked permission to enter. I told him that 
he had to go to the director for an excuse. 
I asked him to leave, but he refused. I asked 
him aga.in to leave, but he S'a.id "Is it by 
force, sir?" At that point I made a mistake. 
I became angry, threw him bod<ily out of the 
room and shut the door. The rest of the 
class began to get up but I ordered them 
back to their seats and, still quite angry, 
began to expla.in the need for diScipl·ine and 
rules in the classroom. In the confusion the 
student who had come l<ate had slipped back 
into cl'8SS and taken his seat in the front 
row. The difrector heard the commotion and 
came quickly down to my class. I briefly ex
plained what had happened. He then be
came angry and kicked and slapped the same 
student out of the class. At this point the 
studerut went to the other section of the 
eleventh grade and called them out. Dick 
was teaching them at the time. The other 
eleventh gmders came storming down to my 
class and called them to the other class
room for a meeting. The meeting went on 
strail.ght through lunch, and some angry 
words were coming out of the room. One of 
the leaders of the eleventh grade who was 
acting as informal mediator between the di
rector and the students came up to me about 
twenty minutes before the bell and advised 
me to go home. He said that all the girlt 
were crying and that the boys would kick 
and beat me if I tried to go to class. I wasn't 
worried, because I dtdn't bellieve such a 
thing coukl happen. I thought I probably 
wouldn't teach for a few days while the stu
dents cooled off. In the meantime I planned 
to stay out of their way, unless they asked 
me to talk with them. I felt that moot of the 
students (basically a good bunch of kids) 
would l>ee the incident as a question of stu
dent-'teacher discipline and not as American 
prejudice against Ethiopians. I hoon 't had 
any real disclplme problems With them or 
the twelfth gmders (although other teaohers 
had) and felt that my classes respected me. 
How wrong and naive I was was shown by 
the beating that soon followed. 

While returning to school after lunch Dick 
and I were surrounded by a group of about 
forty of our eleventh graders who came pour
ing down from the school. I said that I 
wouldn't teach them if they didn't want me 
to, but that I had to go to the school to 
sign in and was willing to talk to them 
anytime they wanted. Most of the students 
(some of whom had lived with Peace Corps 
or worked with me last year in the debating 
club) were smiling and I was completely 

unafraid. Then the student who had been 
sent out in the morning counted "One. Two. 
Three!" in English. The others behind us 
pinned our arms and began to pummel us 
with stones, sticks and fists. After a minute 
or two we were left bleeding in the dust 
with cuts and bruises all over our heads 
and upper bodies. Dick's left ear was half 
torn, off, and both our glasses were broken 
and smashed. Still in our bloodstained shirts 
and ties we were taken to the Adwa hospital. 
After being given first aid, meeting with the 
araja governor and describing what had hap
pened to the police, we were taken by the 
local Luthernan minister to Asmara. The 
other volunteers came to the hospital within 
minutes, so we were sure they were all right. 
Dick's ear and scalp required more than 
twenty stitches, and my Up and scalp re
quired six. We were both thankful we had 
not been injured more seriously. 

The beating came after a series of dis
turbing events which, had we been more 
observant, might have given us some clues 
as to what was coming. The previous week 
Phil Whitcomb and Dave Davis decided to 
leave Shire (about sixty km. up the Gonder 
road from Adwa) in the face of intense 
student-teacher hostility. They felt that 
their EUS teachers had been the primary 
cause of the sudden change of feelings to
wards them in the school. This news set us 
on our guard. We knew that the EUS stu
dents from Shire and Adwa had been meet
ing almost weekly in Axum. All of us had 
noticed a certain aloofness in the six EUS 
teachers in Adwa, with the exception of the 
girl who was vivacious and friendly. We dis
Inissed this as shyness. Deb however said 
her ninth graders were telling her that the 
EUS teachers were using their classes to 
preach against the Peace Corps, US imperial
ism and the Ethiopian government. When she 
walked into her classes she often found such 
questions as "Where is the second Vietnam? 
Ethiopia" and "Which is better, capitalism 
or communism? We think communism, don't 
you?" written all over the board. We decided 
to give EUS the benefit of the doubt, since 
we had little real evidence against them. 
But last week we had direct proof that their 
shyness was really vitriolic anti-American
ism. In the teachers' room I found a copy 
of the USIS pamphlet with the Apollo 11 
moon pictures covered with slogans such as 
"Down with exploitors (Americans)", "Long 
live Chairman Mao", "Long live the People's 
Republic of Vietnam", "Capitalist pigs! We 
hate you. Devils" and "Exploiting the moon. 
Why? Because the Earth has been exploited" 
scribbled all over the pictures. I became 
angry, because it seemed to me that what 
they had done was a not-so-subtle insult to 
us, defacing the pictures and leaving them for 
the other teachers to see. Mostly I was angry 
because they were attacking us behind our 
backs and refused to face us. We confronted 
them with the magazine after school. At first 
they denied writing anything, but finally said 
"What of it?" and said we really were dupes 
of the US imperialism which was strangling 
the third world. They were pretty polem1cal, 
and we never really got beyond the "ex
ploitor" stage, but at least we felt the prob
lem had been brought out into the open. We 
asked them to get to know us as individuals 
and not to do anything which would jeop
ardize our work in the school. They seemed 
somewhat embarrassed that we were so frank. 
We invited them all over for tea the next 
day after school, and they came. At first we 
talked about school clubs, etc., but soon we 
worked into a freewheeling political discus
sion covering Marx, Mao and US imperialism. 
Our opinions were radically different, but 
this time at least there was genuine con
versation and not just name-calling. After 
almost four hours we broke up, exhausted 
but smiling and apparently good friends. 
Both groups seemed to feel that the discus
sion had cleared the air. After that there 
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was no shyness among us at all, and we 
cooperated with each other on several ma·t
ters, including the procedure for setting up 
the student council. We hoped we had fore
stalled for the time being the problem which 
had driven Phil and Dave out of Shire. We 
felt we could live with the pressure that was 
being brought to bear. 

Up until Friday we had no real indication 
how deep anti-American feelings ran among 
the students. We all considered ourselves 
good teachers (as I'm sure most Peace Corps 
teachers do} and took a real interest in our 
students. We knew they were very curious 
about Kagnew Base in Asmara, and were 
convinced there were missiles there. We could 
only say we didn't think this was true. Other 
sources of resentment among especially the 
more intelligent students were rumors of 
new US bases in Massawa and elsewhere, the 
abundance of what they considered to be 
USIS propaganda, and the war in Vietnam. 
Some of my better students asked me if the 
US would send troops to defend the Emperor 
if a popular revolution broke out. They 
seemed convinced the US would, just as it 
had done in Vietnam (thus the feeling, "Ethi
opia: the Second Vietnam"). Even if some 
of these rumors were false they were plausi
ble and, most importantly, most of the stu
dents seemed to believe them. This host111ty 
towards the US however didn't seem to be 
directed against us personally. We felt we 
could give and take with the students and 
were generally well-liked by them. 

Dick's situation was somewhat different. 
During a week when the eleventh grade was 
on strike demanding electives, two of Dick's 
tenth grade classes refused to study history 
and walked out. He also had trouble with the 
eleventh grade. The Friday preceding the 
beating several students in llA (the same 
section in which the discipline incident later 
occurred} used the opportunity of a class
time debate on Vietnam to air a variety of 
cha.rges against Peace Corps and American 
"imperialism" in general. Dick did not think 
the students meant what they said seriously, 
but rather as an embarrassment to him. 
This section had more than its share of dis
turbers who frequently disrupted the class. 

We now suspect that the disciplinary in
cident in the morning was a staged provoca
tion designed to whip the students into rage 
against the Americans. I believe that many 
of my eleventh graders did not agree with 
the idea of a beating, but were afraid to go 
against the older activists in the class lest 
the same thing that happened to us would 
happen to them. Moreover, we believe that, 
directly or indirectly, the beating was pro
voked by the EUS teachers. After our con
frontation the previous week, perhaps they 
continued to agitate against us while appear
ing outwardly friendly. We have no way of 
knowing. If indeed the EUS kept faith with 
us, the students had still been sufficiently 
stirred up against Peace Corps to conceive 
the plan on their own. However, the fact that 
all EUS left Adwa for Asmara on Friday 
morning, without the director's permission 
and just before the beating occurred, sug
gests foreknowledge of the event and a de
sire not to be around when it took place. 
Bruce MacWithey, the rural development vol
unteer in Adwa, mentioned afterwards that 
three students had told him the day before 
that they were going to "knock" Mr. Ober
manns. He didn't take this threat seriously 
and so didn't tell us about it. All of this sug
gests to us that the beating may have been 
planned well in advance of Friday's discipli
nary incident. 

We feel Peace Corps is definitely not 
wanted in Ethiopia by the two groups with 
whom we are supposed to work most closely: 
our host country counterparts (EUS) and 
the secondary students. That has now been 
made clear to us in the most unequivocal 
terms. 

We emphasize that this is not a localized 

incident. Tigre had a reputation of being 
somewhat more peaceful that other parts of 
the Empire. Yet the EUS will soon be able to 
unite the Empire's secondary school students, 
with the same national goals. Their message 
was not that we should leave Adwa because 
of a local disciplinary problem, but that all 
Peace Corps should leave Ethiopia because 
they are Americans and leave now! While we 
remain in Ethiopia we will only remain 
conspicuous targets for the very real frustra
tions young Ethiopians feel about their po
litical and economic system. No matter how 
good a job we feel we are doing as individuals, 
our experience has made it clear that we are 
first and foremost symbols of an oppressive 
American presence which nationalist-minded 
young Ethiopians deeply resent. 

As much as we may have become attached 
to Ethiopia or to our particular regions and 
towns-and there was no group of volun
teers more in love with their town than we 
were with Adwa-we have to face the reality 
that this is not our country. Its future be
longs to the EUS and the students, to its own 
educated class. That class has clearly dem
onstrated to us that it wants PC/Ethiopia 
out now. They mean this message to reach 
all provinces of the Empire. If we decide that 
we know what is best for Ethiopia, better 
than its own university-educated people, we 
are guilty of a colonialist mentality. We are 
engaging in the very same well-meaning pa
ternalism that is said to justify the American 
direction of the war in Vietnam. 

We may plead that our town, our region 
is a special case, not related to the problems 
of the whole Empire, or better understood 
by us than the Addis-centered EUS. This 
attitude supports the continued debilitating 
regionalism and works against the necessary 
unification of Ethiopia. The EUS are appar
ently trying to unite the students by choos
ing an external (foreign) presence in their 
country for all students to focus hatred 
upon. In so doing they will be drawn together 
by their opposition to a common external 
foe. This is a common phenomenon in "third 
world" countries to aid in creating a healthy, 
modern nationalism out of disparate tribal 
interests. We may not agree with the methods 
the EUS have chosen to carry out their pol
icies, but may their success not be bene
ficial to Ethiopa? 

We must re-examine our reasons-both 
idealistic and practical-for joining Peace 
Corps/Ethiopia. For us to leave Ethiopia sud
denly in mid-year will cause considerable 
practical difficulties, with the draft, mark
ing time before graduate school or employ
ment opportunities open up, explanations to 
friends. The idealistic considerations, how
ever, now seem to us to outweigh the first 
set. Our job is to help Ethiopians help them
selves in Education, Health and Agriculture. 
They have rejected our offer of help, first po
litely and now forcefully. We will not help 
them by staying. Either our work will become 
less effective, or its purpose singularly our 
own. To stay would be to fly in the face of 
the most basic Peace Corps philosophy. 

Ask what kind of a job we can do whose 
benefits will outweigh the hate that is be
ing built up against Americans simply by our 
continued presence here. Consider also that 
what happened in Shire and Adwa will prob
ably not remain isolated. Similar violent 
means may be used against other PCV's-in 
other provinces, lower levels of schools and 
in other lines of work. 

For those reasons we recommend to Dr. 
Murphy, Joe Blatchford and all Ethiopian 
volunteers individually that we leave by 
Christmas, 1969. For the Adwa volunteers 
our constructive work and purpose here was 
ended by a volley of rocks on November 14th. 
To stay any longer would be to compromise 
our own ideals and the future of the Peace 
Corps in all parts of the world. 

We recognize of course that we have no 
right to decide anything for anyone besides 
ourselves. Each volunteer (most of whom 

Dick, Deb and I know personally) must de
cide what he should do, given the particular 
situation in his town. We can only appeal to 
you to think about what happened to us, 
since we so strongly feel Peace Corps pres
ence in Ethiopia has outlived its usefulness 
and will only lead to more violence and bad 
feelings in the future. 

Sincerely, 
CRAIG JOHNSON. 
DICK 0BERMANNS. 
DEB KENDALL. 

ASMARA, ETHIOPIA, November 17, 1969. 

FOREIGN ASSISTANCE AND RE
LATED PROGRAMS APPROPRIA
TIONS, 1970 

The Senate resumed the consideration 
of the bill (H.R. 15149) making appro
priations for foreign assistance and re
lated programs for the fiscal year ending 
June 30, 1970, and for other purposes. 

Mr. FULBRIGHT. Mr. President, I 
send to the desk an amendment and ask 
for its immediate consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The BILL CLERK. The Senator from 
Arkansas (Mr. FuLBRIGHT), for himself 
and Mr. AIKEN, proposes an amendment 
as follows: 

On page 6, in lines 21 through 24, strike 
out "$375,000,000, of which $50,000,000 shall 
be availwble only for the Republic of Korea" 
and insert in lieu thereof "$350,000,000". 

Mr. FULBRIGHT. Mr. President, this 
amendment has the effect of making that 
item conform to the authorization bill. 

In the Senate report of the Appropria
tions Committee, on page 15, there 
appears the following reference to the 
military assistance program: 

The committee recommends $375,000,000 
for military assistance which is the same as 
the sum recently authorized in the Senate 
authorization bill and $74,500,000 under the 
House allowance. 

That is in error, Mr. President. The au
thorization bill recently approved by the 
Senate was for $325 million, $50 million 
under the amount that the Appropria
tions Committee thought we had 
approved. 

Then, in the conference with the House 
of Representatives, the amount of $350 
million was agreed to. What my amend
ment does is cut back this amount to the 
amount of the authorization conference 
report, which should be over here this 
afternoon. 

My second amendment would strike 
out specific authorization of $50 million 
in military aid for South Korea. The 
Committee on Foreign Relations has 
consistently rejected attempts to author
ize aid money by country for two basic 
reasons. One, on the theory that the 
executive branch should have flexibility 
in administering the aid program with
in the broad policy limits set by Con
gress; two, because of a firm belief that 
Congress has neither a duty nor is it tem
permentally suited to divide up, in a sen
sible way, $2 billion of the taxpayers' 
money among the 92 countries slated to 
get some kind of foreign aid this year. 
The foreign aid authorization bill passed 
by the House included specific author
izations of $50 million in military aid 
for Korea and $54.5 million for Taiwan
in addition to the large amounts already 
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slated for these countries in the admin
istration's program. 

The Committee on Foreign Relations 
rejected this attempt to specify recip
ients of additional military aid and, in 
accordance with past practice, voted a 
lump-sum authorization to be distrib
uted as the administration saw fit. It was 
left with the freedom to establish its own 
priorities--which means that any, or all, 
of the amount Congress provided could 
be given to Korea or the Republic of 
China. No questions were raised on the 
Senate floor about the committee's de
cision. And the committee's position pre
vailed in the conference yesterday. The 
conference agreement was to authorize 
$350 million in military aid for use in ac
cordance with the administration's pri
ority list. 

The specification of $50 million for 
Korea in the appropriation bill is in di
rect conflict with the spirit and intent 
of the agreement on the authorization 
bill. If this attempt succeeds a Pandora's 
box of pressures will have been opened. 
I hope that the Senate will reject this 
approach. 

As I say, the conference agreed on $350 
million. This principle of specifying 
amounts for specific countries and spe
cific programs, it seems to me, will lead 
the Senate into a disastrous program. 
Once begun, we will see no end to it. 
There will be a multiplication of suppli
cations to individual Senators from 
abroad, for the suppliants' particular 
countries, all of them having very ap
pealing cases, and it will be extremely 
difficult to deal with this kind of matter 
on a country-by-country basis in the leg
islation. 

For example, Mr. President, I received 
just yesterday a letter which, in a sense, 
indicates a little of the problem that is 
involved. This is a letter soliciting me to 
make contributions to .a "Radio Free 
Asia," of which the chairman of the 
board is a man named You Chan Yang, 
Ambassador at Large of the Republic of 
Korea. I asked the committee staff to 
check on who Mr. Yang was, and they 
found he is a former Korean Ambassador 
here. He also is a former Boston pedia
trician who is retired and who is now 
living here in Washington, according to 
my States information, and this organi
zation has been set up, modeled, I pre
sume, after the Radio Free Europe, which 
has been widely publicized and has 
gathered millions of dollars from private 
sources, although it is also supported by 
Government agencies. 

One of the principal purposes of this 
Radio Free Asia is, of course, to fight 
communism, and they solicit in a most 
appealing manner that I send them a 
contribution. I assume they have sent 
this all over the United States; that is 
the way these things are usually done. 
This letter was obviously prepared, I be
lieve, on a modern computer, and it con
tains the kind of language I have already 
described. It says: 

I know that you are anxious to do all you 
can to help the Americans being held pris
oners in Communist North Vietnam. 

As you know, American prisoners have been 
subjected to brutal suffering by torture, iso
lation, degradation and public humiliation 
at the hands of the Communists. 

I cannot imagine what this self -styled 
ambassador at large here can do about 
that. But he says: 

Because of the extreme urgency of the 
situation, I could not wait until I heard 
from you before I committed ROFA's money 
to this fight. 

In other words, he has already com
mitted his own funds, and he is appeal
ing to me to help make him whole. He 
says: 

I took a risk in the hope that you would 
want to help. Please don't let us and the 
American boys down. 

If you could possibly send ROFA your 
Christmas gift today, we would be able to 
begin our campaign immediately to aid these 
helpless American boys. 

Mr. President, I ask unanimous con
sent to have printed in the RECORD the 
entire letter from which I have been 
reading. 

There being no objection, the letter was 
ordered to be printed in the RECORD, as 
follows: 

WASHINGTON, D.C., 
December 8, 1969. 

Hon. J. W. FuLBRIGHT, 
Washington, D.C. 

DEAR FRIEND: Since you are active in the 
fight against Communism in Washington, I 
know thalt you are anxious to do all you can 
to help the Americans being held prisoners 
in Communist North Vietnam. 

As you know, American prisoners have been 
subjected to brutal suffering by torture, iso
lation, degradation and public humd.liation at 
the hMlds of the Communists. 

With the help of anti-Communist Ameri
cans such as you, Radio of Free Asia. (ROFA) 
is fast beooming one of the most import;an.t 
weapons against Communism in all of Asia. 

ROFA began tts anti-Communist broad
casting in 1966. Eaoh week we broadca.st over 
44 hours into Red China and North Korea, 
using powerful 500,000 watt transmitters lo
cwted in Seoul, South Korea. 

Radio of Free Asia is now preparing to 
mount a massive effort to bring this inhu
mane treatment to the attention Of the 
Amer1oa.n people and to the world. Our cam
paign will take three different approaches: 

First----we want you and others to mail the 
enclosed post cards to your Senators urging 
them to take a firm stand and publicly de
nounce Hanoi's cruelties to American pris
oners. 

Second-we will make carefully planned 
ma1llngs of the Reader's Digest article to 
people such as clergymen, radio and TV 
newscasters, editors and educators-asking 
them to speak out against the evils of Com
munism-as evidenced by the maltreatment 
of U.S. prisoners. 

Third-we will broadcast into Red China 
and North Korea the truth about how in
humanely Communism treats all captive 
people. 

Our purpose is to bring tremendous pres
sure to bear during the Christmas season 
on the North Vietnamese to stop torturing, 
beating and starving American prisoners. 

You can have a significant part 1n mak
ing Christmas and all of 1970 a lot happier 
for an Amerloa.n G.I. confined in a dark, 
disease-infested Communist prison. The G.I. 
you may be helping may be someone who 
llves near you. 

Because of the extreme urgency of the sit
uation, I could not wait until I heard from 
you before I committed ROFA's money to 
this fight. 

I took a risk in the hope that you would 
want to help. Please don't let us and the 
American boys down. 

I! you could possibly send ROFA your 
Christmas gift today, we would be able to 

begin our campaign immediately to aid these 
helpless American boys. 

Sincerely, 
You CHAN YANG, 

Ambassador at Large, Republic of Ko
rea, Chairman of the Board. 

P.S.--our finances are very tight. I am 
writing to you today in the prayerful hope 
that you will come to our aid and to the aid 
of the American prisoners of war. 

Mr. FULBRIGHT. Mr. President, this 
letter is very offensive to me. L~t June, 
I went to a great deal of trouble, as 
other people have, to try to do something 
about these prisoners, and I used the 
best methods I know of, with the ap
proval and knowledge of the State De
partment and of other governments as 
well. But to have a man send letters like 
this, at Christmastime, appealing on that 
basis, seems to me to be extremely ob
jectionable. 

I think when you pick out, in an aid 
bill, a specific country, and say, "We are 
going to give you so much money, and 
going to give someone else so much," 
you are creating competition among 
them, or jealousy. As a matter of fact, 
with regard to Korea, I asked, in be
half of the committee, a long time ago, 
to have supplied to us what is called the 
Brown letter, which is the basic com
mitment of this Government to Korea 
to pay for their troops in Vietnam. 

I was refused that letter. It never has 
been supplied to the committee. One of 
the grounds was, "If we give it to you, 
and it is made public, then other coun
tries supplying troops will be jealous; if 
we pay the Koreans more than we pay 
the Philippines, it will create problems 
for us." 

But that is now what we are getting 
into in this field. I think it is extremely 
bad practice. 

I also ask unanimous consent to have 
printed in the RECORD a letter of Feb
ruary 28, 1968, this one from Kim Sung 
Eun, the minister of national defense of 
the Republic of Korea. 

There being no objection, the letter 
was ordered to be printed in the RECORD, 
as follows: 

MINisTRY OF NATIONAL DEFENSE, 
REPUBLIC OF KOREA, 

Seoul, Korea, February 28, 1968. 
Hon. J. W. FuLBRIGHT, 
u.s. Senate, 
Washington, D.C. 

DEAR MR. SENAToR: Permit me to bring to 
your attention the two most recent inci
dents: the North Korean commando team 
infiltrating into Seoul on 21 January 1968 
to assassinate President Park, and the high
jacking of the USS PUEBLO and her entire 
crew by the North Koreans on 23 January 
1968. 

These incidents or provocations are not 
just happenings without premeditation. 
These incidents have been done under a 
complete plan by the North Koreans. 

The North Korean intention for the com
munization of the Republic of Korea (ROK) 
is backed up by plans for guerrilla operations 
in the rear area of ROK to join with their 
(North Korean) overt armed attack against 
ROK in 1970. These two incidents are merely 
preliminaries to such intentions. 

We should know more about how North 
Koreans are preparing for war and how they 
are conducting their infiltration activities 
since the 1953 Armistice was signed. 

To highlight the major areas of concern 
in connection with the North Korean war 
preparations: 
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a. Significant quantity of both conven

tional and sophisticated equipment received 
from USSR: The North Korean military 
strength includes approximately 500 fighter 
aircraft including over 30 MIG-21 supersonic 
fighter bombers, 24 well-camouflaged and 
covered air bases ( 14 operational, 6 in re
serve, 4 underground), 186 sea craft (includ
ing 4 submarines and 60 high-speed torpedo 
boats), 66 surface-to-air missile sites, 3 
surface-to-surface(ship) missile sites, 13 
radar sites, a total of 14,814 artillery pieces 
including 2,016 field artillery pieces (24 
203mm cannons included), 3,459 mortars, 
7,768 anti-tank guns, and 1,571 antiaircraft 
guns, 886 tanks including T-54 type, 19 well
equipped infantry divisions supported by 28 
artlllery, tank and other support units (bri
gade or regimental size each). 

b. Incountry arsenal for production of 
weapons: The North Koreans have converted 
a significant portion of civilian factories to 
production of military hardware such as 
rifles, machine guns, mortars, artillery pieces, 
grenades, etc. 

c. Red Guard Militia of 1.2 million-orga
nized and trained: This militia constitutes 
a reserve strength to augment the 400,000 
regular forces of North Korea and are trained 
periodically. In addition, all government 
officials up to the level of vice minister are 
undergoing combat training several days each 
week. 

d. Reorganization of military structure
completed: The North Korean military struc
ture has been changed into a war time sys
tem. Each unit commander is being trained 
to have capabilities required for commanders 
two or three levels higher, i.e., a platoon 
leader is being trained for duty as a company 
and battalion commander, or a battalion 
commander for regimental or division com
mand duties. 

e. Military installations hardened: To the 
best of our knowledge, all of the North 
Korean aircraft are placed in underground 
shelters without loss of their operational 
capability and all ammunition and fuel sup
plies are stored underground. The fortifica
tion of positions along the De-Militarized 
Zone (DMZ) and along the east and west 
coasts are also hardened. In addition, second 
and third defense lines north of the DMZ 
are being constructed underground. 

f. Dispersion of cities: The 1.2 million pop
ulation of Pyongyang (Capital of North 
Korea) was cut down to 700,000 with the 
dispersion of even educational institutions 
not to m{lntion other facilities. The North 
Koreans established many shelter facilities 
which can accommodate 50,000 persons each. 
The emergency food and other materials for 
one year operations are stored in many 
places throughout North Korea. 

g. Civil industries underground: In view 
of anticipated air and coastal bombardp1ent, 
almost all industrial fac1lities have been 
located inland and placed underground with
out regard to the production costs involved. 

h. Training: Until 1965, North Korea con
ducted training primarily for defense but 
since 1966 they have been conducting com
mand post exercises, field training exercises, 
aerial combat exercises, on a 24-hour basis, 
with the assumption of overt armed attack 
onROK. 

Guerrilla operations have been charac
terized by: 

a. Organization: North Koreans have re
cently unified their entire anti-ROK guer
rilla operations structure placing it under 
command of General Huh Bong Hak (North 
Korean Regular Army). One guerrilla bata.l
Uon at each base in North Korea is being 
trained for complete harassment in one 
province in ROK. One battalion has a 
strength of 300 men and there are a total of 
8 battalions since there are 8 provinces in 
ROK. These 8 battalions comprise the 124th 
Guerrilla Unit which sent the 31-man armed 
commando team into Seoul to raid the resi-
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dence of President Park, known as Blue 
House. In addition, there are 283rd Guerrllla 
Unit and 17th Foot Reconnaissance Brigade 
with similar missions. The total of these 
units including the 124th Guerrilla Unit is 
15,000 men, who have completed their train
ing. 

b. Training: Personnel of guerrilla units, 
dedicated Communists, are selected from the 
North Korean units and are undergoing rigid 
physical fitness training such as wrestling, 
Karate, boxing, etc. Those who have re
ceived special training can run 10 kilometers 
per hour at night while carrying a pack 
weighing 66 pounds. They make up com
mando teams sometimes to conduct training 
in company and battalion level guerrilla op
erations which are designed for subversive 
activities and psychological warfare in rear 
areas of ROK, airborne operations (with 
gliders, etc.) to prevent movement along 
main supply route and block sea ports along 
ROK south coast, harassment in rear areas, 
raids against atomic munitions storage areas 
as well as missile sites, and jungle warfare. 

c. Objective: We must note that having 
failed in their attempts at takeover of ROK 
by long term underground operations, the 
North Koreans shifted tactics to secure bases 
in ROK rear areas for short term guerrilla 
harassing aotivi,ties. This is an indication 
of their preliminary efforts in their attempts 
to communize ROK in 1970. By that time, 
their efforts will be continuously strength
ened to make ROK in to a second Vietnam. 

d. Ways and means: There has been a 
change in training and operations from indi
vidual training to group training, from indi
vidual infiltration to group infiltration, with 
a corresponding change in quantity and 
quality of equipment, and from long term 
underground operations to short term build
up of guerrilla base areas. The composition 
of the guerrilla force is 30 percent born in 
ROK and 70 percent born in North Korea. 
For sea infiltration, well camouflaged high 
speed boats are used effectively. 

North Korean preparations for conven
tional and guerrilla warfare are completed or 
are being completed. Their schedule is as 
follows: 

1967-Testing stage: By infiltrating armed 
agents into ROK they tested our reaction,s as 
well as their tactics. During 1967, there were 
319 violations in the DMZ area and 37 in
filtrations within the rear area of ROK. 
Notable incidents occurring during 1967 in
cluded sinking of the ROK Navy ship PE !Xi 
on 19 January, blowing up of 2nd US Division 
barmcks near the Imjin River on 22 May, two 
incidents of railway destruction which 
caused derailing of railroad cars on 5 Sep
tember and 13 September, machine gunning 
of US Engineer troops in their camp located 
immediately south of Panmunjom on 28 Au
gust, etc. A total of 126 ROK and US person
nel were killed and 265 ROK and US per
sonnel were wounded as a result of these 
and other incidents. 

1968-1969 Harassing and subversion stage: 
By creating a situation resembling Vietnam 
at a time when the United States was be
coming actively involved in the war in 1965, 
North Koreans are seeking an opportunity 
to launch an overt armed attack upon ROK 
in 1970. 

1970-CompZetion stage: Within 1970, 
North Koreans plan to communize the entire 
ROK by means of both all-out war and 
guerrilla war. 

The Republic of Korea is a nation restored 
from Communist hands by the blood of so 
many young men from America. and other 
allies. Its security and independence is now 
being challenged anew by vicious Commu
nist provocations steadily on the increase. If 
this situation is left alone, we should expect 
another Korean War within two or three 
years. 

I take this opportunity to express my 

heartiest appreciation for the priceless as
sistance so generously rendered us by our 
American friends. I am keenly aware that 
such assistance has contributed vitally to the 
preservation of freedom and peace in Korea. 

Certainly, I am reluctant to ask for addi
tional burden to be borne by our American 
friends to whom we are already indebted so 
much. But I am sure you will understand 
that under the existing circumstances, I feel 
I must solicit your timely support and as
sistance in meeting those intensified, tangi
ble challenges threatening our survival, so 
that our mutual efforts in the cause of free
dom may prove worthy in the end. In this 
connection, President Johnson's recent meas
ure calling for an immediate Congressional 
approval of $100 million additional m111tary 
aid to Korea is a source of inspiration. 

In view of the fact that 80 to 90% of the 
MAP are spent for operating costs, plus an 
annual increase in prices by 4 to 6 percent, an 
overall increase in MAP level should be con
sidered in order to provide for the increased 
requirements due to stepped-up communist 
activities against ROK. 

I am confident that after carefully con
sidering all the facts, you will do what is 
necessary to prevent another VIETNAM from 
occurring here in Korea. 

Thank you for your attention given to 
this statement. Please accept my high per
sonal regard and best wishes. 

Yours very sincerely, 
KIM SUNG EUN, 

Minister of National Defense. 

Mr. FULBRIGHT. I assume this is di
rect from Seoul, Korea, from the minis
ter of national defense, who wrote me a 
long letter. I have put the whole letter 
in the RECORD, but I want to read only 
two or three paragraphs, which seem to 
me wholly inappropriate for a foreign 
government, or a minister of a foreign 
gove~ent, to write a Member of the 
Senate, a legislator of this country, and 
make applications such as these for more 
funds. I shall read just a paragraph or 
two. 

He says: 
I take this opportunity to express my 

heartiest appreciation for the priceless as
sistance so generously rendered us by our 
American friends. I am keenly aware that 
such assistance has contributed vitally to the 
preservation of freedom and peace in Korea. 

Certainly, I am reluctant to ask for addi
tional burden to be borne by our American 
friends to whom we are already indebted so 
much. But I am sure you will understand 
that under the existing circumstances, I feel 
I must solicit your timely support and assist
ance in meeting those intensified, tangible 
challenges threatening our survival, so that 
our mutual efforts in the cause of freedom 
may prove worthy in the end. In this con
nection, President Johnson's recent measure 
calling for an immediate Congressional ap
proval of $100 million additional military 
aid to Korea 1s a source of inspiration. 

We have a law in this country on for
eign agents' registration. A loyal Ameri
can, representing a foreign country in 
lobbying in Congress to get money for 
them, must register if he abides by the 
law and must state who his employer 
is, and so forth. It is not a very effective 
law, but we have spent a good deal of 
time in my committee in terms of trying 
to make it more effective. 

I think we improved it. However, here 
we have them circumventing the act. 
We have the officials of a foreign gov
ernment writing directly to Members of 
the Senate-and I assume that they 
have written t{) all Members of the Sen-
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ate-soliciting additional funds for their 
country. 

If we are going to adopt the practice of 
inserting in an appropriation bill spe
cific sums for specific countries, all we 
are doing is simply creating an incentive 
for every country to begin this practice. 
And to carry out the entire program in 
this manner, I think, would lead to a 
scandalous situation in our own country. 

As I have already said, there is already 
a very large amount of money in the bill 
for Korea. It is not identified for that 
purpose, but it is understood-as indi
cated by the administration-to be for 
Korea. 

It seems to me it is an ample amount 
in view of what has already been given 
to Korea. Under the Brown letter, vast 
sums have been given to Korea, osten
sibly for the purpose of modernizing 
their fighting forces. We have been 
modernizing their troops that are fight
ing in Vietnam. But under the Brown 
letter, we agreed to give them very large 
additional sums to modernize their own 
troops in their own country, based upon 
a great many other privileges and 
payments. 

This was gone over by the respective 
committees and by the administration. 
As I say once more, this particular item 
was not recommended in the budget. 
What the budget recommended for Korea 
was contemplated in what is carried in 
the regular bill. 

I do not see an excuse for doing this. 
This has become a kind of a grab bag, as 
I have already said. 

The President and his advisers, if they 
choose, can make available more money 
if, in their opinion, it is deemed justi
fiable for the modernization of Korea's 
armed forces. 

I hope that the Senate will not start 
this practice of specifying sums, above 
the authorization to which I have already 
referred, and for a specific country, as in 
this case. 

Mr. PELL. Mr. President, will the Sen
ator yield? 

Mr. FULBRIGHT. I yield. 
Mr. PELL. Mr. President, speaking to 

the Senator as the chairman of the Com
mittee on Foreign Relations, is it not 
correct that this matter was considered 
within our committee? 

Mr. FULBRIGHT. Yes; indeed it was. 
It was the occasion for a great deal of 
discussion. Both the Korean and Taiwan 
items were discussed. 

Mr. PELL. So what has happened here 
is that a matter, which was very clearly 
and specifically discussed in the commit
tee and, decided on in the committee, 
namely, not to give an additional $50 
million to Korea, was then arbitrarily re
versed by the Appropriations Committee 
as being an error of judgment on our 
part, and the item was inserted in their 
language. 

It would seem to me in the light of the 
Senator's earlier amendment, which I am 
glad to say prevailed almost 2 to 1, that 
the Senate believes that the limits set by 
the authorizing committees, should be 
followed. I realize technically under the 
rules of the Senate these limits may be 
considered as guidelines in that the Ap
propriations Committee has the tech
nical power to vote less money or more 

money. In fact the Senate does not agree 
with ·this rule and has just decided that 
the authorizing committee does have the 
responsibility here. 

Mr. FULBRIGHT. The Senator is quite 
correct. What we are doing in the amend
ment is reconciling the item with what 
the conferees agreed to. Not only did the 
Foreign Relations Committee consider it, 
as the Senator has said, and strike it out, 
but the conferees did the same. It is not 
in the conference authorization. 

Mr. PELL. Mr. President, what we have 
here is more than a specific issue. It is a 
question of principle, that when a matter 
has been decided by the authorization 
committee, the Appropriations Commit
tee, no matter whether its members agree 
or disagree with the authorizing com
mittee, is bound by the limits set by the 
authorizing committee. 

I hope that the Senators when they 
vote on the issue will realize that the 
matter was fully considered by the au
thorizing committee and was struck out. 

I was struck by the reference of the 
Senator from Vermont <Mr. AIKEN) to a 
presidium. 

It would seem to me that if a Senate 
committee were to have all the power 
presently shown by inserting this $50 
million item, it really would be a presi
dium. 

Fortunately, until now the Appropria
tions Committee has been made up of 
fair-minded and decent men and they 
have not overextended themselves in this 
manner. 

But if this amendment is rejected, it 
would give them carte blanche to go 
ahead and act like a presidium. 

I commend the Senator from Vermont 
on his analogy. 

Mr. AIKEN. Mr. President, I agree with 
what the chairman of the committee has 
been saying. The fact that the confer
ence committee report does not specify 
an item particularly for Korea does not 
mean that we are denying funds to 
Korea. 

Mr. FULBRIGHT. The Senator is ab
solutely correct. 

Mr. AIKEN. But as far as I am con
cerned, I felt that the Defense Depart
ment, the State Department, and the 
President were better able to determine 
where and how much of this appropria
tion should be spent better than I was 
or better than the committee was. 

Mr. FULBRIGHT. I want to make that 
very clear. There is more than three 
times this amount contemplated in the 
existing bill for Korea for military assist
ance. 

Mr. AIKEN. Mr. President, I am satis
fied that the administration will do for 
Korea what is needed to be done for 
Korea. 

I hope no one thinks we were taking 
the position of denying funds to Korea. 

The fact remains that I do not approve 
of our undertaking to tell the executive 
branch when, where, and how irt should 
spend every dollar of the money appro
priated. 

If the Senate is going to do that, we 
might as well do away with the executive 
branch and hire a large staff on the ID11 
and do all the work here. 

I think people in the executive branch 
are perfectly competent to make the de-

cisions, much more competent than I 
am in this particular area. 

As a matter of fact, I was the member 
on the committee who thought that we 
should provide $375 million for military 
assistance, rather than $350 million. 
This would allow for any unusual con
ditions in Korea. However, the majority 
did not agree with me. 

Mr. FULBRIGHT. The Senator is cor
rect. I remember that, and I very much 
appreciate the fact that the Senator is 
a cosponsor of the amendment. 

The Senator will remember another 
item that was changed in the last amend
ment with respect to international mili
tary headquarters, so that actually it 
worked out that the $31 million that we 
thought was going to be devoted to pay
ing for our participation in these facili
ties may now be taken from other funds. 
So, this item is larger for the purpose 
of assistance to Korea than we orig
inally thought. 

Mr. AIKEN. Mr. President, as a result 
of some of our decisions on the amounts, 
the administration will have the 2-year 
extension it desired. 

Mr. JAVITS. Mr. President, will the 
Senator yield? 

Mr. FULBRIGHT. I yield. 
Mr. JAVITS. Mr. President, I am also 

a member of the committee and took 
part in the deliberations. There is the 
converse of the proposition which 
should be established. I would not myself 
wish-and I hope that my chairman 
would not-to inhibit the Foreign Rela
tions Committee, if in its judgment this 
was required, from doing what the Ap
propriations Committee did-based upon 
a foreign policy judgment or a clash of 
wills with the administration. 

We really have two principles at stake 
here. One is the principle of authoriza
tion by the legislative committee, in 
which I am all with my chairman. The 
other is the principle of some independ
ent role by Congress in respect of the 
foreign policy of the Nation. I would 
not wish, by anything that the chairman 
said here, to foreclose us from that 
privilege. 

In this particular case, as the Sena
tor from Vermont <Mr. AIKEN) has said 
so eloquently, the committee came to the 
judgment that a purse of money, as it 
were, for this purpose was the most de
sirable in our Nation's interest. In an
other given situation, we might or we 
might not. I would hope that we would 
not make this some major policy prece
dent which would limit our own judg
ment in respect of what ought to be done 
as a Foreign Relations Committee. 

Mr. FULBRIGHT. The committee has 
expressed itself on many occasions, as 
the Senator knows. But when we are 
dealing with countries which are very 
sensitive in this area and very jealous, 
as one knows, whenever the committee 
felt very strongly about a matter of this 
kind, it usually dealt with it in a report 
or in the form of a consultation with the 
administration, and did not put it into 
the law. 

Over the years-it is not recent--that 
has been the general practice, and by 
and large I think it has been successful. 
There may have been some cases in 
which it was not. 
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Mr. JA VITS. That is my feeling. But I 

still would not want to shut the door in 
a given case to giving us full legislative 
authority. I can hardly conceive of how 
we could do any less. There may be a 
situation in which, to assert the inde
pendent judgment of the committee, we 
might have to name a country, and I 
would not want the Senate to feel-for 
myself-that this would be denied to us 
by the position we take here. 

Mr. FULBRIGHT. In the conference 
report this year, the Senator well knows 
we did this in the case of Israel, which 
is, I would say, an exception to what is 
generally a good rule. 

Mr. JA VITS. I thank my colleague. 
Mr. FULBRIGHT. I yield the ft.oor, 

Mr. President. I am ready to vote. 
Mr. HOLLAND. Mr. President, I sug

gest the absence of a quorum. 
The PRESIDING OFFICER (Mr. AL

LEN in the chair) . The clerk will call the 
roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. FULBRIGHT. Mr. President, I ask 
unanimous consent that the order for 
the quorum be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

THE SECRET WAR 

Mr. FULBRIGHT. Mr. President, ex
tensive newspaper stories on American 
activities in Laos are no substitute for 
the administration, which formulates 
and undertakes those activities, making 
a full disclosure to the American people 
about a war it has undertaken to fight. 

In the first place, newspapermen do 
not have access to all the facts-they can 
report what they are told directly, or in
directly through rumors; they can report 
what they see. The results of reporting 
efforts-as seriously as they may be un
dertaken-are oftentimes nowhere near 
the truth in fact or tone and thus mis
leading as those of us in public life, writ
ten about all the time, should be the first 
to acknowledge. 

Today's Wall Street Journal, in its ex
tensive article about Laos, illustrates my 
case. 

"The war here costs the United States 
about $200 million a year," the story says. 
It is my hope that when the declassified 
record is released from Monday's execu
tive Senate session it will still contain 
the amount for Laos in the Defense ap
propriations bill which you all will recall 
was many times that figure. 

Today's article almost casually relates: 
In the past six months, these bombings of 

(northern Laos not connected to the Vietnam 
war) have increased at least tenfold. These 
bombers fly out of Thailand. 

Those two simple sentences have great 
import to the American process. How 
many sorties come out of Thailand to 
bomb north Laos? Under what authority 
are they undertaken? What understand
ings exist with the Thais to permit this 
and with the Lao that require them to 
be secret? Does any President have the 
right to undertake such activities? 

Questions such as these cannot be de
bated in a newspaper because no news
paper can get the answers. The Senate 
should debate them and the people 

should be able to listen for it is their 
money and the lives of their sons that are 
involved. 

As bothered as I am about the lack of 
facts, I am more concerned about the 
tone of articles such as today's on Laos. 
The headline reads: "The Secret War, 
U.S. Role in Laos Is Big. But Another 
Vietnam Is Not Likely To Develop." 

Mr. President, that attitude about 
Laos, fostered by administration o:fficials 
who are pressing the secrecy about our 
activities, shows a complete lack of un
derstanding about the Vietnam war ex
perience. 

Have we become so callous about 
death and war that unless it promises to 
involve 500,000 of our men and kill 30,-
000 we can calmly pass it off as under 
control or in "low profile." 

The writer of today's article wrongly 
cites $200 million as the yearly cost of 
the Laos war and then chalks it off cav
alierly as "less than America spends on 
one week's fighting in neighboring Viet
nam." It is nothing to be concerned 
about, he implies, as if that $200 mil
lion were not desperately needed in this 
country for a myriad of Government 
programs. 

I mention this not because I want to 
attack the writer of the article. I do it 
because I know this is the attitude of the 
foreign policy o:fficials in our Govern
ment who push our Laos policy with that 
argument and whose judgment is cloud
ed by the ability to get funds and au
thority in the shadow of the Vietnam 
debacle. 

Mr. President, in more ways than not 
Laos has already turned into a Vietnam 
if you consider the latter a war we under
took where we could not win and fear to 
lose; if you consider it a war we began 
at a low level of involvement and failed 
to comprehend the enemy's ability to es
calate in pace with us; if you consider it 
a war where we have become tools rather 
than the allies of a regime that could 
not govern without us; if you consider 
that there was for a time no limit on 
the escalation we were willing to under
take; and if you consider it an involve
ment we never should have undertaken 
in the first place. 

Laos will never become a Vietnam in 
only one major way-the number of Lao
tians killed will never equal the number 
of Vietnamese for there are only 3 mil
lion Lao to begin with. 

I would suggest, however, that for 
Americans there is one element of our 
Laos involvement that makes it worse 
than Vietnam. 

Until now, Laos, because of the o:fficial 
secrecy surrounding it, has offered a 
precedent to administration planners
military and civilian alike-who feel it 
their mission to oppose with force of 
arms what they believe are Communist 
incursions anywhere in the world 
whether we have a treaty commitment 
or not, without recow·se to Congress. 

It is for that reason that I wish the 
secrecy policy on Laos to end. In that 
sense I believe the administration should 
be talking no more Lao along with no 
more Vietnams. 

Mr. President, I ask unanimous con
sent to have printed at this point in the 
RECORD the article to which I have re-

ferred, written by Mr. Peter R. Kann, 
datelined Vientiane, and published in the 
Wall Street Journal of December 18. 

There being no objection, the article 
was ordered to be printed in the REcoRD, 
as follows: 
THE SECRET WAR: U.S. RoLE IN LAOS IS BIG, 

BUT ANOTHER VIETNAM Is NOT LIKELY TO 
DEVELOP-AMERICA FINANCES AN ARMY, 
COMMITS No FIGHTING MEN; U.S. JETS AND 
PILOTS UsED-THE ENEMY: NoRTH VIET-
NAM 

(By Peter R. Kann) 
VIENTIANE, LAos.-Gen. Vang Pa.o is a. 

cocky little former sergeant in the French 
a.rmy W'ho now heads a. clandestine, U.S.
backed army of mountain tribesmen here. 
Resplendent in a. fancy field uniform and 
bedecked by so many medals that he al
most a.ppea.rs armor-plated, he sits for an 
interview. 

Are U.S. jets bombing in Laos? he is asked. 
No, he says, though his roice is periodically 
drowned out by U.S. jets flying overhead. 
Are his troops armed with U.S.-ma.de M-16 
rifles? he is asked. No, he says, though the 
very men guarding him are carrying M-16s. 
Are U.S. helicopters supporting his war ef
fort? he is asked. No, he says, though he 
boards a. U.S. chopper after concluding the 
interview. 

The interview says much of life in Laos. 
This Southeast Asian country is a. comic
opera. kingdom playing host to a tragedy. 
Given their choice, the three milllon Laotian 
people would prefer to doze under a. pam
sol, much like the three-headed elephant 
emblazoned on their national flag. But they 
are involved in a war, a war that has been 
largely imported by outside powers who won't 
even admit to being at war. 

The war periodically ma;kes headlines in 
Amerioa, as it has this montb. The Senate 
Monday decreed that no money in a. big new 
defense appropriations bll1 can be used to 
finance introduction of American ground 
combat troops into Laos or Thailand, a stand 
endorsed by President Nixon. The President, 
asked at a press conference last week a;bout 
the U.S. role in Laos and "the people are 
entitled to know everything that they pos
sibly ca.n"-and then he sali.d little. 

ANOTHER VIETNAM UNLIKELY 

Just what is going on here? There is a 
war. The U.S. is deeply involved. But another 
Vietnam is unlikely. The war here is like a. 
secondary act in a three-ring circus, with 
Vietnam, of course, in the center ring. This 
lesser war is less costly, less fierce and less 
interesting than the main act. But it's worth 
glancing at now and then. 

The war here costs the U.S. about $200 
million a year, which is less than America 
spends on one week's fighting in neighboring 
Vietnam. It is being fought in the air and 
on the ground. The a.ir war is being carried 
out by U.S. plames and U.S. pilots, who are 
bombing the North Vietnamese supply route 
into South Vietnam. This President Nixon 
admits publicly. U.S. pilots also are bombing 
areas in the rest of Laos, and this President. 
Nixon doesn't admit publicly. In the past: 
six months, these bombings of other areas 
have increased at least tenfold. These bomb
ers fly out of Thailand. 

The ground war is not being fought by 
U.S. troops, and sources say it is inconceiv
able that U.S. combat soldiers will ever be 
sent here. Rather, the ground war is being 
fought by the Armee Clandestine, or AC, the 
Meo mountain tribesmen under the com
mand of Gen. Vang Pao. This army, esti
mated at anywhere from 15,000 to 40,000 
soldiers, is fully financed by the U.S., though 
only a few hundred U.S. military "attaches" 
and CIA agents are on hand to oversee the 
operation. (The discrepancy in troop esti
mates is typical of the shadowy nature of 
the war in Laos.) The U.S. pays, trains and 
equips the AC; it provides the AC with 
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helicopter mob111ty and tactical bombing 
support. 

Americans plan and direct operations---at 
least at staff level. The army is hard-fighting, 
especlaJly by Laotian standards, and it has 
su1fered heavy casualties. In the past year 
alone, 11% of its men have been k.illed or 
wounded. 

THE ENEMY: NORTH VIETNAM 

The enemy here is the North Vietnamese. 
The Laotian Community Party (Neo Lak 
Hak Sat) and its fighting arm, the Pathet 
Lao, have been waging a "liberation war" 
ever since Laos achieved its independence in 
1954 after the defeat of the French at Dien
bienphu. But these days the Pathet Lao are 
supported-indeed, very nearly supplanted by 
the North Vietnamese. By U.S. estimate, 
there now are 50,000 North Vietnamese Army 
(NVA) troops here, 35,000 of them in combat 
units. 

The Laotian war is inextricably wound up 
With the war in Vietnam, yet the two situa
tions are almost reverse images in several 
key respects. In Vietnam, the war is being 
fought largely for control of population; here 
the war is being waged mainly for territory. 
In Vietnam, the U.S. often finds itself fight
ing a conventional war against the enemy's 
guerrillas; here the U.S.-backed troops are 
the guerrillas and the North Vietnamese 
often find themselves fighting a conventional 
war, much to their discomfort. 

Diplomats here say neither side is close 
to holding a winning hand in this war, and 
many of them question whether either side 
really wants to "win." Hanoi is generally 
considered to be using Laos just as a pawn 
in its e1fort6 to achieve a favorable outcome 
in South Vietnam. The U.S., not really con
cerned about "winning hearts and minds" or 
"nation building" or even wiping out the 
Pathet Lao, rather seems to be waging a 
defensive or delaying action aimed at stymie
ing North Vietnamese moves here until such 
time as peace is achieved in Vietnam. Peace 
in Laos will then naturally follow, these 
diplomats assert. 

NO LONG-TERM COMMrrMENT 

Since the U.S. doesn't admit its mllitary 
involvement here, it can hardly brag about 
any successes. But, in the view of a number 
of non-U.S. diplomats here, the American in
volvement has paid reasonable dividends at 
a bargain price. 

The U.S. has proved capable of organizing 
a guerrilla army that is more at home in 
Laotian terrain than are the North Vietnam
ese, these diplomats say. U.S. air power, 
they add, has proved e1fective against enemy 
troops and positions, such as on the Plaine 
des Jarres, a strategic high plateau that 
had been in Communist hands from 1964 un
til bombing raids in August. And, say de
fenders of U.S. action here, there is no long
term commitment to involvement in the 
fighting here. 

The U.S. campaign is being carried out 
precisely the way a counter-insurgency war 
should be fought, say these defenders (not 
all of whom are Americans). The U.S., they 
assert, should continue to do exactly what it 
is doing until Hanoi decides to talk instead 
Of fight. 

But, at the moment, nobody is really win
ning and nobody is losing here-except, of 
course, the Laotians, a charming, gentle peo
ple who deserve, but perhaps don't expect, 
better. There are no reliable statistics on 
anything in Laos, but it's estimated that up 
to half a million people have become war 
refugees since 1962. Hardest hit have been 
the mountain tribesmen of the north, many 
of whom now subsist on bags of rice dropped 
from U.S. planes. 

The Laotians, whose country has been a 
battleground for years, are a peace-loving 
people. "The Laotians just aren't warlike. 
Their idea of war is avoiding, not seeking 
contact," says one European diplomat. The 

Royal Laotian army, says one Western mili
tary officer, "is without a doubt the worst 
army I have ever seen-it makes the South 
Vietnamese army look like Storm Troopers." 

The Royal Laotian army is a hodgepodge 
of rightists, neutralists and simple opportu
nists that has been fighting the Pathet Lao 
o1f and on since Dienbienphu. The fighting 
has continued despite the Geneva accord of 
1962, which was reached after the Royal 
Laotian government had come even closer 
than usual to total collapse. The accord 
called for a neutralized Laos under a tripar
tite regime led by a largely figurehead king 
and a neutralist prime minister. The agree
ment also called for removal of all foreign 
military forces from Laos. 

A POOLSIDE ASSESSMENT 

The Royal Laotian army and the Pathet 
Lao continue to fight, though the war now 
has been largely taken over by the North 
Vietnamese and the U.S.-backed army of 
tribesmen. Laotian men are in short supply, 
and the two ragtag armies contain youths 
as young as 13 years old. The manpower 
shortage is such that defectors from the 
Pathet Lao sometimes are simply issued new 
scraps of uniforms and immediately assigned 
to a Royal Laotian army unLt. 

The Laotians seem content to accept their 
lot. The men in the Royal Laotian army earn 
2,350 kip, or less than $6 a month. The Pathet 
Lao conscripts earn even less and often wind 
up little more than beasts of burden, packing 
supplies for the North Vietnamese troops 
here. (The mountain tribesmen in the U.S.
backed Armee Clandestine make considerably 
more than the men in either local army.) 

"The Lao are a very easy people. They work, 
remain poor, accept it and are happy. In 
other countries, they would strike or revolt, 
but not here. We are lucky they are Laotians," 
one cynical Laotian general says of his coun
trymen as he sips Scotch beside the swim
ming pool of his villa on the outskirts of 
Vientiane. 

There seems to be remarkably little aware
ness of social injustice among most Laotians, 
perhaps because the poor here have always 
been poor and have not yet approached the 
stage of "rising expectations." Laos, roughly 
the size of Oregon and the shape of Califor
nia, remains basically a feudal country run 
by a score of elite families who divvy up the 
most important and lucrative government 
jobs and business concessions. 

This elite doesn't want to share its riches. 
The king, for example, refused to let workers 
from the American Agency for International 
Development resettle hapless war refugees 
on unused royal lands until the Americans 
promised to build roads to one of the royal 
family's private, profit-making timber con
cessions. 

AN ANTICORRUPTION "DRIVE" 

The Laotian government barely exists, 
much less functions, outside the larger towns. 
The occasional programs or policies launched 
by the central government generally sink 
without a trace. One European diplomat re
counts a recent anticorruption drive: "They 
sacked three postal employes, who were 
promptly resettled in another ministry. End 
of drive." 

Prince Souvanna Phouma, the neutralist 
prime minister, earlier this year announced 
plans for a dynamic new neutralist political 
party. But, says one diplomat here, "it 
emerged for a few weeks as a debating club 
and then disbanded." There is an annual 
effort at military reform: "Once a year, some 
rlch old colonels, who used to be bright young 
colonels, present a sweeping reform plan 
which is accepted, ignored and forgotten. And 
everyone is happy," says a Westerner here. 

There are Americans and others here who 
believe that the lackadaisical Laotian gov
ernment is living on borrowed time. Someday, 
they say, 1! not in a year then in a decade, 
the lamb-like Laotians will demand a better 

deal from life, and when that happens the 
Pathet Lao will be the beneficiaries. 

Few observers here doubt that if the 
Laotians were left alone they somehow could 
settle their di1ferences, at least for a time. 
On the face of it, peace in Laos should be far 
easier to achieve than peace in Vietnam. 
Animosities between Communists and anti
Communists in Laos are not nearly as in
tense as in Vietnam. 

The Laotian king is accepted as titular 
head of the country by all contending groups. 
The Geneva settlement of 1962 is stlll basic
ally acceptable to the Communists. Souvanna 
Phouma, the aristocratic and autocratic 
prime minister around whom the Geneva 
accord was shaped, probably could again 
make himself acceptable to the Communists 
by some subtle political maneuvering. (He 
has deftly managed to survive a series of 
plots, counterplots and coups among various 
rightest and neutralist factions since he 
came to power, though once an American am
bassador had to rescue him from an out
house where he had been unceremoniously 
confined by dissident generals.) Indeed, in 
name at least, a coalition government, in
cluding Communist ministers, still exists 
here. 

A MAJOR BATTLE IS EXPECTED 

And yet fighting continues here-and at a 
quickened pace. It is the dry season here 
now, which is the fighting season, and there 
is talk that within the next few months 
the North Vietnamese will launch a major 
attack against the U.S.-backed Armee Clan
destine. The attack, if it comes, will be as 
much for political as for military reasons, 
sources say. The Armee Clandestine is the 
only e1fective anti-Communist force in Laos, 
and the propaganda value of its defeat would 
outweigh the military value. 

The consensus among diplomats here is 
that if Hanoi decided on a full-scale e1fort 
to take over Laos, using several crack divi
sions of the North Vietnamese Army, the 
e1fort probably would succeed. "If they're 
willing to put in the resources they can take 
anything they want in this country-or all 
of it," says a senior U.S. official. 

There are many theories on how the U.S. 
would react to such an attack, but no one 
suggests that Washington would send in 
ground combat troops. Most sources doubt 
that Hanoi will try to overrun the country, 
however. For one thing, the North Viet
namese would have to divert heavy assets 
from the more important war in Vietnam. 
For another, the North Vietnamese are out
siders here and could hardly look like any
thing but an army of foreign conquerors 
if they marched, say, into Vientiane. 

HANOI'S POSITION 

Hanoi has made some gains in fighting 
here. Last March at least 10 NV A battalions 
were used to capture the relatively (for 
Laos) important military center of Muong 
Soul, in north central Laos. This was widely 
viewed as m1litary escalation. 

But Hanoi cannot be entirely pleased with 
its current role in Laos. To infiuence the 
future political shape of Laos (when the time 
comes to form a new coalition government), 
the Cor.munists must take and occupy ter
ritory. This requires main-force units, not 
guerrilla fighters. To jolt the U.S. position 
in the fighting in Vietnam or the talking in 
Paris, the Communists need dramatic vic
tories like Muong Soul. This also requires 
main-force units. 

But North Vietnam ls finding lt d1filcult 
to move these soldiers and their supplies. To 
move rice and arms and men, the NV A must 
depend on the few roads that twist through 
the rugged mountains. To mount major mili
tary campaigns, the NV A must use as stag
ing areas the few easily traversible plateaus 
like the Plaine des Jarres. But roads and 
fiatlands are vulnerable to U.S. air power. 
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As the fighting drags on, the unfortunate 

Laotian people try to get by a.s best a.s pos
sible. They can't really Ignore the war. Their 
plight may best be summed up by the monu
mental arch that bestrides the main avenue 
of otherwise unmemorable Vientiane. 

Begun nearly a decade ago, the arch has 
grown in tiers, like some whimsical wedding 
cake, encompassing the wildest fancies of 
waves of Laotian artisans and swalloWing up 
tons of U.S.-donated cement destined for 
more practical projects. This rococo master
piece, replete With every imaginable archi
tectural superfluity, remains, of course, un
finished. 

But its name was changed recently-from 
Monument to Victory to Monument for the 
Dead. · 

MESSAGE FROM THE HOUSE 
A message from the House of Repre

sentatives, by Mr. Bartlett, one of its 
reading clerks, announced that the 
House had disagreed to the amend
ments of the Senate to the bill (H.R. 
14794) making appropriations for the 
Department of Transportation and re
lated agencies for the fiscal year ending 
June 30, 1970, and for other purposes; 
agreed to the conference asked by the 
Senate on the disagreeing votes of the 
two Houses thereon, and that Mr. BoLAND, 
Mr. McFALL, Mr. YATES, Mr. MAHON, Mr. 
MINSHALL, Mr. CONTE, and Mr. Bow, were 
appointed managers on the part of the 
House at the conference. 

FOREIGN ASSISTANCE AND RE
LATED PROGRAMS APPROPRU
TIONS, 1970 

The Senate continued with the con
sideration of the bill (H.R. 15149) mak
ing appropriations for foreign assistance 
and related programs for the fiscal year 
ending June 30, 1970, and for other 
purposes. 

Mr. DODD. Mr. President, have the 
yeas and nays been ordered? 

The PRESIDING OFFICER. They 
have not. 

Mr. FULBRIGHT. I would like the 
yeas and nays ordered. 

Mr. DODD. Mr. President, in view of 
the statement by the Senator from Ar
kansas that he desires to have the yeas 
and nays, I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. FULBRIGHT. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. without 
objection, it is so ordered. 

Mr. FULBRIGHT. Mr. President, I ask 
for the yeas and nays. 

The yeas and nays were ordered. 
Mr. DODD. Mr. President, I strongly 

oppose the pending amendment. 
I believe it would be interpreted as an 

unfriendly attitude on the part of the 
Senate if we strike from the appropria
tion bill the item earmarking $50 mil
lion for military aid to South Korea. 

There is overwhelming justification 
for this appropriation. 

First, there is the fact that the North 
Korean Communist government main-

tains a massive military establishment 
and that it continues to engage in nu
merous provocative and warlike actions 
directed against the Republic of South 
Korea and against the U.N. forces there. 

The warning signs have been out for 
some time now. Within the past 2 years 
there has been the seizure of the Pueblo, 
the attempted assassination of President 
Park, the shooting down of an unarmed 
American plane 100 miles at sea and, 
within the past week, the hijacking of a 
South Korean passenger plane. 

Second, there is the fact that, de
spite the grave peril on their own fron
tiers, our South Korean allies have con
tributed 50,000 men to the Vietnam war. 
These forces have borne themselves with 
remarkable effectiveness and courage, 
and they have carried a heavy share of 
the battle. Moreover, on a per capita 
basis, the South Korean contribution in 
manpower substantially exceeds our own. 

Third, there is the fact that the au
thorization reported by the Senate
House conferees is already $75 million 
below the figure requested by the ad
ministration, as essential to our national 
security interests. 

Mr. President, if this amendment car
ries, it will seriously undercut our entire 
position in the Far East. 

It would be an affront to our South 
Korean allies. 

It would directly increase the danger 
of war in Korea by encouraging Kim II 
Sung, the mad Communist dictator of 
North Korea, to believe that we are 
ready to abandon our South Korean 
allies. 

Mr. President, I am very reluctant to 
get into this discussion. I wish it had 
never taken place. 

What the Senator from Arkansas has 
said about leaving the allocation of mili
tary aid funds to the discretion of the 
President makes a great deal of sense. 
It may be better in most cases to do it 
in that way, rather than on a country 
by country basis. I am sure the President 
would exercise his great care and cau
tion in allocating such aid. 

What troubles me is that this discus
sion is going to be interpreted, particu
larly in the Far East, as a lack of sym
pathy on the part of the Senate with the 
problems of South Korea. 

I hope I am mistaken about that, but 
I fear I am not. For that reason, I think 
we are in a most unfortunate posture. 

South Korea has been our ally, has 
fought with us on her own territory, and 
she is fighting with us in Vietnam. These 
facts alone, I think, make many of us feel 
a special concern for that little country 
in the Far East. 

My own view is that one of the worst 
things that could happen to us would be 
the belief--on the part of the Asians, 
in particular-that there is a lack of 
sympathy in the United States for the 
Government of South Korea. 

I am fearful that if this amendment 
is adopted, that is exactly what will hap
pen. 

I do not know why the administration 
asked for this item. I assume it did. 

If I may have the attention of the 
Senator from Arkansas, I should like 
to ask him a question. 

The PRESIDING OFFICER. The Sen
ator from Connecticut wishes to ask a 
question of the Senator from Arkansas. 

Mr. DODD. I do not know and I wish 
the Senator could tell me if the admin
istration asked for th.is item? 

Mr. FULBRIGHT. This item was not. 
There is a very substantial sum already 
in the bill. 

Mr. DODD. I know that. 
Mr. FULBRIGHT. There is a very sub

stantial sum already in the bill that they 
recommended. This was put in by the 
House Appropriations Committee with
out any budget request. 

Mr. DODD. I thank the Senator for 
that information. 

Mr. FULBRIGHT. There ,is nothing in 
the report to justify it. 

Mr. DODD. I understand that. I do 
not know how it got there. 

I hope the Senator will give me his 
reaction to what I have said. 

I feel that the people in the Far East
ern area will say that this is a change 
and that we are unsympathetic to the 
plight of those people. 

Mr. FULBRIGHT. I do not think there 
is any basis for that. 

Mr. DODD. I do not imply that the 
Senator is unsympathetic to the Koreans. 
I do not know any Senator who ,is. But 
I am afraid that will be the interpreta
tion placed on the Senator's amendment, 
and that our enemies will make a lot of 
it. 

They will taunt our South Korean al
lies and say, "There are your American 
friends. They obviously do not consider 
you very important. As soon as they can 
dump you, they will do so." 

It would be a tremendous propaganda 
boon for our enemies. I hope I am wrong, 
but I am dreadfully afraid that it would 
be exploited by them and encourage 
them to rash action. For that reason, I 
wish we could somehow deal with this 
matter without this kind of an amend
ment. 

Mr. President, I have said everything 
I can say about this matter. I know that 
the chairman of the Committee on For
eign Relations said it is not his purpose, 
and I am sure it is not, to prohibit fur
ther military aid to South Korea. He 
said that, in recommending a total au
thorization of $350 million in military 
aid, the administration wants that 
amount of money in Korea to dispose of 
as it sees fit. 

This may be true in a formal sense. 
But I say again for the record, and I 
hope for the interest of Senators, that if 
this amendment is agreed to it could have 
a profound political impact. 

Instead of underscoring our determi
nation to help South Korea defend it
self against North Korean Communist 
aggression, this amendment might sug
gest to North Korea that we are grow
ing indifferent to the fate of South Ko
rea; and the North Korean Communists, 
in consequence, would probably become 
more belligerent in their attitude toward 
South Korea, hijack more planes, sink 
more ships, and shoot down more planes. 

This is my great fear. For that reason 
I think it would be a dreadful mistake 
to agree to ,the proposed a.mendment at 
this critical juncture. 
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Since the amendment already ap
proved makes it essential that the fig
ures in the appropriation bill conform 
with those agreed to by the authorization 
conferees there is no economy of any 
kind to be effected by approving the 
pending amendment. 

The only real . purpose accomplished 
by this act would be political. It would 
be anti-South Korean, and it would be so 
interpreted by our friends and by our 
enemies. 

I urge the defeat of the amendment. 
The brave South Korean people, who 
have suffered so much for their own free
dom and who have fought so courageous
ly on our side, deserve better than this. 

Mr. MILLER. Mr. President, I rise in 
opposition to the amendment. 

It was my privilege to visit the Re
public of South Korea in 1966 and, again, 
in Nov-ember of 1969. On both occasions I 
had an opportunity to see with my own 
eyes the equipment being used by the 
military services of the Republic of South 
Korea and also to be informed by our 
own intelligence sources of the nature 
of the military threat posed by the North 
Korean Communists. 

Also as all of us should know, the 
North 'Korean leaders are among the 
most hostile and aggressive Communists 
in the world. Not a week goes by without 
an incident provoked by North Korea-
either around the DMZ or along the 
shores of South Korea, and many of these 
incidents have resulted in the death of 
our own American soldiers and of our 
South Korean allies. 

The situation has grown increasingly 
hostile and dangerous, particularly be
cause the North Korean military forces 
are equipped with the latest in weapons 
and aircraft. For South Korea to con
tinue to avoid attack--or, to put it an
other way-for North Korean leaders to 
be deterred from making a miscalcula
tion and launching an attack, the Re
public of South Korean sim~ly mus~ have 
military equipment equal m quality to 
that of North Korea. That is what the 
point at issue is all about. 

And it comes down to this. If the Sen
ate wishes to run an increasing risk of 
war--of attack by North Korea on our 
ally, South Korea, then vote for t~is 
amendment. If the Senate does not wish 
to do so, then vote down the amendment. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the amendment of 
the Senator from Arkansas. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the vote take 
place on the pending amendment not 
later than 5 minutes from now. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears no objection, 
and it is so ordered. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that on any further 
amendments, if there are any further 
amendments, there be a time li~nitation 
of 30 minutes, to be equally divided be
tween the sponsor of the amendment and 
the manager of the bill. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. FONG. Mr. President, the manager 
of the bill, the Senator from Wyoming 

<Mr. McGEE), probably would like to 
speak. May he be given as much time as 
he wishes to speak? 

Mr. MANSFIELD. On the pending 
amendment? 

Mr. FONG. Yes. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. FONG. Mr. President, in South 

Korea we have a very reliable, strong, 
and dependable ally. She has sent 40,-
000 troops to Vietnam. She 1s also will
ing to have America store nuclear weap
ons there when we remove them from 
Okinawa. She has in every respect been 
a very strong ally of the United States. 

Although the administration did not 
ask for this item it has come to us and 
it has been reported favorably from the 
committee. I think we should not delete 
it. If we delete it, it would suggest to 
South Korea that maybe she is not the 
strong ally we think she is. I ask Senators 
to vote against the amendment. 

The PRESIDING OFFICER. Does the 
Senator from Wyoming desire to speak 
on the amendment? 

Mr. McGEE. How much time is re
maining? 

The PRESIDING OFFICER. Unani
mous consent was given that the vote 
take place not later than 5 minutes from 
that time, which was approximately a 
minute and a half ago, except that per
mission was given for the Senator from 
Wyoming to speak. 

Mr. McGEE. Mr. President, I have no 
extensive remarks to make. I intend to 
oppose the amendment for the very rea
son I think the need in South Korea for 
these additional funds has been clearly 
demonstrated. The Department of De
fense made it very clear that the funds 
would be put to good and constructive 
use, and inasmuch as the House Com
mittee on Appropriations as well as the 
House authorizing committee had in
cluded these funds in the original sum 
that this body would be well advised to 
stand by these allies. 

Therefore, I oppose the pending 
amendment. 

Mr. CANNON. Mr. President, will the 
Senator yield? 

Mr. McGEE. I yield. 
Mr. CANNON. Mr. President, I wish to 

ask the Senator if it is not a fact that to 
strike out this provision, as the amend
ment suggests now, would certainly be 
a clear indication that we do not intend 
to support South Korea which has really 
been our strongest ally in the Far East. 

Mr. McGEE. The Senator is exactly 
right and it comes at a very critical mo
ment when all kinds of pressures are 
being exerted to try to split or create 
defects in the ranks. I think it is im
portant. 

Mr. CANNON. We are doing everything 
to help them up on the border and, in 
turn, they are helping us in South Vi~t
nam by providing troops. They provide 
the only substantial number of troops be
side our own that are in Vietnam, out
side of the South Vietnamese. I think it 
would be unfortunate if we took this 
precipitate action now to strike an ap
parent assist to South Korea from the 
bill because it could be misinterpreted as 
a departure from assisting a country that 
has been a great ally. 

Mr. JAVITS. Mr. President, will the 
Senator from Wyoming yield at that 
point? 

Mr. McGEE. I yield. 
Mr. JAVITS. I say to the Senator from 

Nevada <Mr. CANNON) and all my col
leagues that I do not believe it would be 
fair, in the absence of the Senator from 
Arkansas <Mr. FuLBRIGHT), to leave it 
as it is because there were developed, in 
a speech by the Senator from Arkansas, 
in colloquy, among the Senator from 
Vermont <Mr. AmEN), myself, and other 
Senators, two points which bear upon 
what was said. One, that Korea will un
doubtedly not suffer. There are adequate 
resources in the $350 million for mili
tary assistance to Korea. The objection 
was to naming it as a country. This has 
been a longstanding policy objection in 
the Foreign Relations Committee. What
ever the Senate may do about this 
amendment I think it would be unfor
tunate to leave the impression if the 
amendment were to prevail, that it is a 
significant rebuff to Korea. It has been 
made crystal clear in the debate that 
there are adequate amounts in the $350 
million. It was not intended for Korea 
to suffer as a result of the principle which 
the Foreign Relations Committee feels, 
and the Senator from Arkansas con
tends for, as well as the Senator from 
Vermont, that an individual country des
ignation should not be made. 

Mr. DODD. Mr. President, I want to 
compliment the Senator from Nevada 
<Mr. CANNON) on the views he has just 
expressed. I also want to compliment 
the Senator from Wyoming <Mr. McGEE) 
and the Senator from Hawaii <Mr. FoNG) 
on their contributions to the discussion. 

In answer to the Senator from New 
York, I do not know whether the Sen
ator was in the Chamber when I was 
trying to make the point that we are 
going to suffer a terrific political and 
propaganda setback if this amendment 
is passed, because then our enemies and 
North Korea in the first instance, will be 
encouraged to say that the U.S. Senate 
is changing its attitude toward South 
Korea. 

We do not want that to happen. But 
I am sure that it would happen if this 
amendment is adopted. And we cannot 
afford to run this risk. 

Mr. McGEE. Mr. President, at this 
time, tensions have sprung up all along 
the 38th parallel and tests have been run 
against us on the part of North Korea 
solely to find a weakness or a break
through or an exposure of any American 
intentions to back away. 

I think that the symbolism here is per
haps even more important than the ac
tual number of dollars and I would hope 
that the Senate would reject the pending 
amendment. 

Mr. President, may I ask, how much 
time remains? 

The PRESmiNG OFFICER. When the 
Senator from Wyoming yields the floor, 
the vote on the amendment will take 
place. 

All time has expired. The question is 
on agreeing to the amendment of the 
Senator from Arkansas. The yeas and 
nays have been ordered--
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Mr. ALLOT!'. Mr. President, would the 
Chair be so kind as to inform me which 
amendment is pending? 

The PRESIDING OFFICER. The 
pending amendment is the amendment 
offered by the Senator from Arkansas. 
The clerk will state the amendment. 

The assistant legislative clerk read as 
follows: 

On page 6, in lines 21 through 24, strike 
out "$375,000,000, of which $50,000,000 shall 
be avaJ.la~ble only for the Republic of Korea" 
and insert in lieu thereof "$350,000,000". 

Mr. BAKER. Mr. President, a parlia
mentary inquiry. 

The PRESIDING OFFICER. The Sen
ator from Tennessee will state it. 

Mr. BAKER. May I inquire if the re
duction from $375 million to $350 mil
lion was in accord with earlier proceed
ings held today? 

Mr. McGEE. That is correct. 
The PRESIDING OFFICER. The ques

tion is on agreeing to the amendment of 
the Senator from Arkansas. 

On this question the yeas and nays 
have been ordered, and the clerk will call 
the roll. 

The assistant legislative clerk called 
the roll. 

Mr. BYRD of West Virginia (after 
having voted in the affirmative). Mr. 
President, on this vote I have a live pair 
with the Senator from Alaska <Mr. 
GRAVEL). If he were present and voting, 
he would vote "nay"; if I were per
mitted to vote, I would vote "yea." 
Having already voted in the affirmative, 
I withdraw my vote. 

Mr. KENNEDY. I announce that the 
Senator from New Mexico (Mr. ANDER
soN), the Senator from Alaska (Mr. 
GRAVEL), the Senator from Oklahoma 
(Mr. HARRIS), the Senator from South 
Carolina <Mr. HoLLINGs) , the Senator 
from Hawaii <Mr. INOUYE), the Senator 
from Louisiana, <Mr. LONG), the Senator 
from Minnesota <Mr. McCARTHY), the 
Senator from Montana <Mr. METCALF), 
the Senator from Georgia <Mr. RussELL), 
and the Senator from Missouri <Mr. 
SYMINGTON) are necessarily absent. 

Mr. GRIFFIN. I announce that the 
Senator from Kentucky (Mr. CooPER) is 
absent because of illness in his famliy. 

The Senator from South Dakota <Mr. 
MUNDT) is absent because of illness. 

The Senator from illinois (Mr. 
PERCY) and the Senator from Texas 
(Mr. TOWER) are necessarily absent. 

If present and voting, the Senator 
from Dlinois <Mr. PERCY), and the Sen
ator from Texas <Mr. TOWER) would 
each vote "nay." 

The result was announced-yeas 38, 
nays 47, as follows: 

Aiken 
Brooke 
Burdick 
Byrd, Va. 
Case 
Church 
Cranston 
Eagleton 
Ellender 
Fulbright 
Goodell 
Gore 
Hart 

(No. 257 Leg.] 
YEAS-38 

Hartke 
Hatfield 
Hughes 
Javlts 
Jordan, Idaho 
Kennedy 
Mansfield 
Mathias 
McGovern 
Monda.le 
Moss 
Muskie 
Nelson 

Pell 
Prouty 
Proxmire 
Randolph 
Rlblcoff 
Schweiker 
Smith, Maine 
Spong 
Tydings 
Williams, N.J . 
Williams, Del. 
Young, Ohio 

NAYs-47 
Allen Ervin 
Allott Fannin 
Baker Fong 
Bayh Goldwater 
Bellmon Griffin 
Bennett Gurney 
Bible Hansen 
Boggs Holland 
Cannon Hruska 
Cook Jackson 
Cotton Jordan, N.C. 
Curtis Magnuson 
Dodd McClellan 
Dole McGee 
Dominick Mcintyre 
Eastland Miller 

Montoya 
Murphy 
Packwood 
Pastore 
Pearson 
Sax be 
Scott 
Smith, Ill. 
Sparkman 
Stennis 
Stevens 
Talmadge 
Thurmond 
Yarborough 
Young, N.Dak. 

PRESENT AND GIVING A LIVE PAIR, AS 
PREVIOUSLY RECORD~! 

Byrd of West Virginia, for. 

Anderson 
Cooper 
Gravel 
Harris 
Holl1ngs 

NOT VOTING-14 
Inouye 
Long 
McCarthy 
Metcalf 
Mundt 

Percy 
Russell 
Symington 
Tower 

So Mr. FuLBRIGHT's amendment was 
rejected. 

Mr. McGEE. Mr. President, I move to 
reconsider the vote by which the amend
ment was rejected. 

Mr. FONG. I move to lay that motion 
on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. The bill 
is open to further amendment. 

Mr. McGEE. Mr. President, I have 
agreed to respond to general questions 
that Senators want to raise about the 
bill. It is my understanding that the 
Senator from New York has some ques
tions. 

Mr. JAVITS. Mr. President, I noted 
with interest that the committee omitted 
an item which was provided for by the 
House of Representatives, entitled "Pro
totype Desalting Plant," with the amount 
of $20 million. This item is dealt with at 
page 12 of the committee report. 

I think it is important, Mr. President, 
to point out that though the committee 
assigns as the reasons for not funding 
this project Secretary Rogers' thought 
that it was not feasible at this time, it is 
a fact that this imaginative project was 
not suggested or recommended by the 
State Department in the first place. 

Mr. McGEE. Mr. President, I say to the 
Senator from New York--

Mr. JAVITS. I am not quite through. 
I was waiting because the Senator was 
busy. 

Mr. McGEE. The Senator from New 
York knows I stand ready with an an
swer, whatever his question. 

Mr. JAVITS. I know. I would just like 
to, if I may, lay the facts on the table. 

This particular item did not originate 
with the State Department. Hence, it 
was not to be expected that the State De
partment could be looked to for con
firmation of its feasibility or desirability. 
It originated in the other body, in the 
House authorization bill. Subsequently, 
I might say, due to the understanding 
of the Senator from Wyoming himself, 
it appeared in slightly different form in 
the authorization bill of this body. 

In both cases, it was approved in the 
authorization process, and now is, I be
lieve, a part of the authorization con
tained in the bill agreed upon in confer
ence. 

The important thing I am trying to do 
here in the Senate is to establish the 
factual foundation in the record, so that 
Senators will have heard about and 
understand the justification, should the 
appropriations conferees come to the 
conclusion that it ought to be included. 

The project essentially is a pilot plant 
undertaking, which follows from an 
amendment introduced by the Senator 
from Wisconsin <Mr. NELSON) with 21 
Senators including myself as cosponsors. 
Its aim is to provide for a joint venture 
with Israel in a critically important area, 
to wit, the desalting of sea wa-ter, for the 
purpose of making fresh water. 

The PRESIDING OFFICER. The Sen
ate win be in order. 

Mr. JAVITS. It is a joint venture be
tween two countries, with each country 
putting up an equal amo\L'1t, and with 
Israel, in this case, putting up an addi
tional $60 million for related equipment. 

The reason for choosing Israel was 
threefold: One, it was willing, and has 
unique technology experience and capa
bilities in this field. Two, it is in an area 
where it can be tested practically, be
cause of the tremendous need of water 
in the whole Middle East. Therefore it 
oould be a prototype for the whole Mid
dle East--as well as the whole United 
States, which also needs water. Three, 
the costs involved for us are very much 
lower than they would be if we did it all 
by ourselves. Also the techniques would 
be the most advanced techniques upon 
which the parties could agree. That in
volves our own Interior Department. If 
they could not agree, obviously the 
United States would not go into it. For 
all of those reasons, Mr. President, I 
think the project has commended itself 
very highly to both authorizing commit
tees and to the House of Representatives 
and the Senate members as a whole. 

I only make this statement so that we 
might have a factual record here in the 
Senate. I can appreciate a much better 
reason than that assigned in the report 
why the Appropriations Committee felt it 
could not act, because, again, this was 
uniquely a Congressional matter. It not 
being a State Department or an adminis
tration recommendation, the Appropria
tions Committee had no authorization 
when it acted. 

The matter will be in conference, so 
really it was proper for the Appropria
tions Committee of the Senate not to 
deal with it. 

I ask unanimous consent that a memo
randum detailing the situation as it af
fects this project be printed in the 
RECORD, together with a copy of the 
amendment introduced by the Senator 
from Wisconsin (Mr. NELSON), with 21 
Senate sponsors, of whom I am one. 

There being no objection, the items 
requested were ordered to be printed in 
the RECORD, as follows: 
MEMORANDUM-PROPOSED DESALTING PLANT 

IN ISRAEL 

1. ORIGIN OF THE PRO.JECT 

The project was developed after five years 
of joint study and research initiated by 
President Johnson in 1964. 

It was recommended by George D. Woods, 
former president of the World Bank, who was 
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the head of the U.S. negotiating team, and 
was submitted to Congress by the Johnson 
Administration on January 17, 1969. (See the 
attached statement by Max N. Edwards, then 
Assistant Secretary of the Interior, on the 
signiflcance of the project.) 

The United States would put up $40 mil
lion to cover half the cost of construction 
and operation of the desalting plant for flve 
years. Israel would contribute an equal 
amount. In addition, Israel would put up an 
estimated $60 million for the power plant. 
2. WHY THIS PROJECT IS IMPORTANT TO THE 

UNITED STATES 

The world needs to produce large quan
tities of fresh water for agriculture in order 
to augment the world's food supply and to 
help avert a hunger crisis. That requires 
la.rge-scale efficiently operated plants to re
duce the cost of desalted water to prices that 
farmers can afford to pay. The United States 
needs experience and knowledge for use in 
water deflcient areas in our own country and 
to assist less-developed countries around the 
world. 

3. WHY BUU.D THE PLANT IN ISRAEL? 

The argument has been made that this 
project should be deferred for flscal reasons 
and because further research needs to be 
done in this country. 

In our judgment It would be economical 
to undertake this project in Israel because 
new processes can be tried out there at a 
much lower cost than in the United States. 
In addition, Israel would be making its own 
contribution in funds and technological pro
flclency. 

Israel anticipates a critical water shortage 
in the 1970s and she has an urgent need to 
develop new water resources. She has know
how in desalting techniques and she has ex
perience in the management and use of her 
existing water supply. 

During the hearings on this project in the 
House, testimony was submitted by two top 
authorities: Dr. Abel Wolman, who served 
as chairman of the National Water Resources 
Board, and Philip Sporn, who has served the 
U.S. government as consultant on many U.S. 
commissions. Both men strongly recommend 
the project. 

Wolman said: 
"Israel is one of the few countries in the 

world which, because of necessity, has an ex
cellent inventory of its fresh water resources. 
... This tiny country has perhaps done more 
developmental work in the minute use of 
drops of fresh water for agricultural purposes 
than almost any country I know .. .'' 

He said that labor costs for maintenance, 
operation and construction are very much 
less than in the United States and that it 
would be to the advantage of the United 
States to learn what economy of size would 
mean in the operation of such a plant under 
skillful and intelligent management. 

And Sporn said: 
"The fruits of this experiment would be 

valuable in many parts of the United States 
and in many other countries which, as a mat
ter of national interest and as a humani
tarian matter, we have dedicated ourselves to 
help." 

THE SIGNIFICANCE TO THE UNITED STATES 

The outgoing Johnson Administration rec
ommended action to build a large prototype 
desalting plant in Israel in a letter sent to 
Congress, on Jan. 17, 1969, by Max N. Ed
wards, who was then Assistant Secretary of 
the Interior. 

The letter stressed the beneflts of the pro-
posal to the United States. 

Excerpts: 
"The proposal provides the opportunity for 

the United States to participate in a tech
nologically advanced water desalting pro
gram to further its objectives of developing 
large-scale desalting processes. The United 
States will receive and have available for 

domestic and worldwide use all of the project 
information, technical data, and operating 
experience resulting from this project. The 
United States, its officers and employees, will 
be granted permanent rights to receive data 
and will have access to the plant for the pur
pose of observing its operation and improv
ing science and technology in the fleld of 
desalination. It will be expected that the 
waterplant will be procured from United 
States sources. . . . 

". . . In previous presentations of the sa
line water program to the Congress, the need 
for participation in the study, design, con
struction, and operation of such large-scale 
prototype desalting plants has been empha
sized. Briefly, the basic reasons for such 
participation are as follows: 

"1. To develop advanced desalting tech
nology for design and for hardware construc
tion. 

"2. To demonstrate desalting practices and 
to gain operating experience with a large 
plant. Only through actual operation wlll it 
be possible to establish the economics of 
water costs, study the effects of different 
modes of operation, investigate pretreatment 
methods, and resolve operating and mainte
nance probleiDS, all of which determine the 
price of the water. 

"3. As a necessary intermediate step for 
eventual larger projects in all parts of the 
world, and speciflcally in the United States. 
This project will serve as a pilot operation 
for the technology and plants required before 
the turn of the century by our own south
west. 

"The proposed financial contribution to
wards the capital and operating costs of this 
project is less than any other presently avail
able alternative for obtaining similar tech
nology. 

"The project to be authorized by this leg
islation offers a unique opportunity to 
81Chieve the objectives we have just set forth. 
The Government of Israel has conducted a 
comprehensive national study of the avail
ability and quality of its water resources. 
They have concluded that new incremental 
sources of fresh water must be made avail
able by the mid-1970s in order to maintain 
their industrial and economic growth. There
fore, Israel has had a continuing interest in 
desalting and specifically in the United 
States · desalting program .... 

"Participation in this speciflc project pro
vides an excellent opportunity to study a 
system of water use for agriculture. Israel is 
unique in having a fully integrated water 
system serving the bulk of the nation's ir
rigated agriculture and other uses, and it 
provides in effect a 'water management lab
oratory'. The impact of decisions involving 
such matters as water prices and quantities, 
water allocation to different uses, value and 
kind of crops and areas of development can 
be related to the cost and quantity of de
salted water, and, indirectly, to other water 
supplies. 

"In summary, while the project is vital to 
Isra.el in terms of water supply and power, 
its significance to the United States is the 
opportunity to improve and advance science 
and technology in the field of .!:ialine water 
conversion and to contribute materially to 
development of low cost desalination proc
esses. We believe we should take advantage 
of this opportunity and we urge the early 
ena-ctment of this proposal. ... " 

NELSON AMENDMEN~. 2847 
Cosponsors: Senators Nelson, Case, Eagle

ton, Goodell, Harris, Hart, Hartke, Hatfield, 
Javits, Kennedy, Magnuson, McGee, Mondale, 
Muskie, Pell, Ribicoff, Saxbe, Schweiker, 
Scott, Tydings, Williams (N.J.), Yarborough, 
Young {Ohio). 

Be it enacted by the Senate and House 
of Representatives of the United States of 
America in Congress assembled, That, in 
furtherance of the purpose of the Foreign 

Assistance Act, as amended, and for the pur
pose of improving existing, and developing 
and advancing new, technology and expe
rience in the design, construction, and oper
ation of large-scale desalting plants of ad
vance concepts which will contribute mate
rially to low-cost desalination in all coun
tries, including the United States, the Secre
tary of State is authorized to participate in 
the development of a lar-ge-scale water treat
ment and desalting prototype plant and nec
essary appurtenances to be constructed in 
Israel as an integral part of a dual-purpose 
power generating and desalting project. Such 
participation shall include financial, techni
cal, and such other assistance as the Secre
tary deeiDS appropriate to provide for the 
study, design, construction, and, for a lim
ited demonstration period of not to exceed 
five years, operation and maintenance of the 
water treatment and desalting facilities of 
the dual-purpose project. 

SEC. 2. Any agreement entered into under 
first section of the Act shall include such 
teriDS and conditions as the Secretary deeiDS 
appropriate to insure, among other things, 
that all information, products, uses, proc
esses, patents, and other developments ob
tained or utilized in the development of this 
prototype plant will be available without 
further cost to the United States for the use 
and benefit of the United States throughout 
the world, and to insure that the United 
States, its officers, and employees have a per
manent right to review data and have ac
cess to such plant for the purpose of observ
ing its operations and improving the science 
and technology in the field of desalination. 

SEc. 3. The Secretary of State shall be re
sponsible for the conduct of the technical 
aspects of the project. 

SEc. 4. In carrying out the provisions of this 
Act, the Secretary may enter into contracts 
with public or private agencies and with any 
person without regard to sections 3648 and 
3709 of the Revised Statutes. 

SEC. 5. Nothing in this Act shall be con
strued as intending to deprive the owner of 
any background patent or any right which 
such owner may have under that patent. 

SEc. 6. In carrying out the provisions of 
this Act, the Secretary may utmze by agree
ment, with or without reimbursement, the 
personnel, services, and facilities of any other 
Federal agency. 

SEc. 7. The United States costs, other than 
its administrative costs, for the study, de
sign, construction, and operation of a proto
type plant under the Act shall not exceed 
either 50 per centum of the total capital costs 
of the facilities associated with the produc
tion of water, and 50 per centum of the op
eration and maintenance costs for the de
monstration period, or $40,000,000, whichever 
is less. There are authorized to be appropri
ated, subject to the limitations of this sec
tion, such sums as may be necessary to carry 
out the provisions of this Act, including ad
ministrative costs thereof. Such sums shall 
remain available until expended. 

Mr. McGEE. I thank my friend from 
New York. 

Mr. President, in the wake of the ac
tion just taken by the Senate on the roll
call vote, I should like to suggest that we 
have accepted a limitation or ceiling 
on the military assistance appropriation 
consistent with that which was brought 
out of conference, ~nd consistent with 
the impact of the Fulbright amendment 
adopted this morning in regard to it. 

To follow through on that, so that we 
can adhere to our action this morning, 
I ask unanimous consent that, on page 
6 of the bill, lines 21 and 22, the figure 
"$375 million" be adjusted to read "$350 
million," in accorda_11ce with the con
ference authorization. 
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The PRESIDING OFFICER. Is there 

objection? 
Mr. STEVENS. Mr. President, reserv

ing the right to object, this is the ques
tion I tried to propound to the Senator 
from Arkansas this morning. His re
sponse to me was that there are no 
funds in the authorization bill for Ko
rea. Is this the adjustment for Korea? 

Mr. FULBRIGHT. Mr. President, the 
Senator misunderstood me. I have never 
said that. There are very large funds in 
the bill, aside from this, for Korea. 

Mr. STEVENS. I have just corrected 
the record. I am sorry to state this to 
the Senator from Arkansas. I will be 
glad to get the record back. That was 
the reason I raised the question, because 
I said specifically--

Mr. FULBRIGHT. Oh, it is not ear
marked. I am sorry; I misunderstood the 
Senator. No funds are earmarked. We do 
not earmark them for these countries as 
a general practice. 

Mr. STEVENS. Well, now, we have just 
refused to adopt the amendment offered 
by the Senator from Arkansas, which 
would have taken out the earmarking for 
Korea. 

Mr. FULBRIGHT. That is correct. 
Mr. STEVENS. And I also note that 

the language on page 7, where it says: 
"That none of the funds appropriated 
in this paragraph shall be used to fur
nish sophisticated weapons systems, such 
as missile systems and jet aircraft for 
military purposes, to any underdevel
oped country other than Greece, Turkey, 
the Republic of China, the Philippines, 
and Korea does in fact contain an au
thorization to turn some of this equip
ment, in terms of equipment, over to 
Korea and to Nationalist China, or 
Taiwan. 

I shall not object if the Senator tells 
me that the funds involved in this reduc
tion do not involve either Korea or 
Taiwan. Do they? 

Mr. FULBRIGHT. I misunderstood 
the Senator. The authorization bill does 
not pick out and specify or earmark 
funds for countries. But the administra
tion, in presenting these programs, states 
that this is their justification. It is for 
a very large amount, three times as much 
as this amount here, intended for Korea, 
but it is not earmarked. 

That is the usual practice, and has 
been for 20 years. The only way this 
varies from that is that here it is ear
marked. But there is nothing in what 
the Senator is asking to do that would 
prevent Korea getting its money. In the 
first place, we have already earmarked 
$50 million by the last vote. Korea will 
get, in addition to that, other funds 
which the administration intends for 
Korea. 

Mr. McGEE. And may I add to that 
response, for I think it will clarify it a 
bit, in the ceiling imposed by the author
ization conference report, that figure was 
still $25 million above our general, world
wide authorization in the military area. 

The moneys, therefore, that this last 
vote would reserve for Korea would come 
in part out of that, and the rest of it 
presumably, as determined by the ad
ministration, would come from foreign 
military assistance funds. 

C.XV--2515-Part 29 

Mr. STEVENS. Mr. President, the 
House bill authorized $454,500,000 for 
worldwide military assistance. As I un
derstand the measure, the Senate would 
authorize $350 million worldwide. 

Mr. McGEE. That is correct. 
Mr. STEVENS. I can understand that 

one part, the $54,500,000, is for Taiwan. 
But where is the balance that the reduc
tion is related to? 

It seems to me that the conference 
committee that the Senator from Ar
kansas has under his wing, if he will 
pardon the expression, on the authoriza
tion bill has now been completed. I have 
not seen that. However, I am informed 
that it has, in fact, reduced the author
ization for some of these items. And this 
is to comply with that action. 

Why is it necessary to do this? 
Mr. ELLENDER. Mr. President, when 

we had the foreign aid bill before the 
Senate yesterday, there was an under
standing that the authorization for mili
tary assistance would be reduced in ac
cordance with what the conferees would 
provide. 

And the conference in the authoriza
tion bill did provide $350 million instead 
of the $375 million that we had in the 
bill. 

This is simply to put it back under the 
authorization that was agreed to yester
day. 

Mr. STEVENS. Have the House con
ferees agreed to this? 

Mr. McGEE. The House conferees 
have agreed to the $350 million. This 
makes it consistent with the earlier ac
tion of the Senate this morning on the 
Fulbright amendment. 

Mr. AIKEN. Will the Senator yield? 
Mr. McGEE. I yield. 
Mr. AIKEN. Mr. President, under the 

bill as agreed to by the conference, up 
to $350 million was available for Korea 
if the President and his administration 
should decide that is where the military 
assistance budget should be spent. How
ever, the vote just taken reduces the 
amount available for any other country
Thailand, Vietnam, or Laos--by $50 mil
lion, because we earmarked $50 million 
alone for Korea. 

Perhaps Korea is where we need it 
most. However, in the event it is not 
needed in Korea, the military assistance 
for the other countries has been reduced 
by $50 million. And at the present time 
it seems that it might be needed in other 
Asian countries as much as in Korea, al
though I do not know. 

I leave that decision to the President, 
the Defense Department and the State 
Department. They know a lot more about 
it than I do. However, I want to empha
size that military assistance has just 
been reduced by $50 million because we 
earmarked money for Korea. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none, and 
it is so ordered. 

Mr. McGEE. Mr. President, are there 
further amendments? I am ready for 
third reading. 

Mr. DOMINICK. Mr. President, will 
the Senator yield for a short question? 

Mr. McGEE. I yield. 
Mr. DOMINICK. Mr. President, did the 

Foreign Relations Committee receive any 
evidence or testimony on allegations 
which I have recently heard that 
UNICEF is now supplying aid and money 
to North Vietnam? 

Mr. McGEE. We received no testimony 
on it. 

I am advised by the staff that the 
Foreign Relations Committee has re
ceived no testimony to that effect. 

I did read something to that effect in 
one of the releases from the John Birch 
Society. But I have not seen anything in 
testimony. 

Mr. DOMINICK. This was in a news
paper column. I did not know whether 
there was anything to it. 

Mr. McGEE. I saw it in one of the 
speeches circulated from Belmont. How
ever, that is the only thing I saw. 

Mr. DOMINICK. The committee did 
not have any evidence on that? 

Mr. McGEE. Not that I know of. 
Mr. DOMINICK. I thank the Senator. 
Mr. BYRD of Virginia. Mr. President, 

will the Senator yield? 
Mr. McGEE. Would the Senator be 

willing to wait for a third reading? 
Mr. BYRD of Virginia. I do not think 

I would have an amendment. However, 
I would like to have an understanding of 
to matter before I forgo the opportunity 
to offer an amendment. 

Mr. President, on page 17 in dealing 
with the funds for the Peace Corps, there 
is an item of $98,450,000, of which not 
to exceed $30,100,000 shall be available 
for administrative expenses. 

That is more than 30 percent of the 
total. I wonder if the Senator has in
formation as to what the administrative 
expenses of the agency have been 
running. 

Mr. McGEE. Mr. President, I think 
that the point the Senator is getting at 
is a very good one. It is that as the total 
comes down, why do the administrative 
expenses not come down also? 

This question was put bluntly by the 
committee in the hearings. And the ex
planation, which to the chairman, at 
least, seemed very valid, was that the 
fixed costs of administering a program, 
whether $95 million or $120 million, are 
generally not very flexible. 

It is that which is currently being re
flected in the seeming disproportion of 
the two figures, with the total coming 
down. We were satisfied after the hear
ing that there was no deliberate padding 
in an attempt to expand the empire of 
the Peace Corps through the administra
tion in my disproportionate way. 

Mr. BYRD of Virginia. It would be 
fair to say, I assume, that of our total 
appropriations for the Peace Corps, $98 
million, roughly one-third would be for 
administrative expenses. 

Mr. McGEE. The Senator is correct. 
It would be a much lower percentage if 
we had $150 million. It would be about 
the same expenses, in other words. 

Mr. BYRD of Virginia. Mr. President, 
I am speaking of the present time, the 
year for which we are legislating. Of the 
total amount we appropriate, roughly 
one-third will go for administrative ex
penses. 

Mr. McGEE. The Senator is correct. 
The administrative expenses, I am re-
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minded, is not to be associated. with the 
administration of the program m ~~h
ington alone. This is naturally a slgrufi
cant part of it. However, in ea~h.coun~ry 
there has to be a fixed admrmstrative 
operation. Sometimes it is on_ly one or 
two persons. However' there lS a fixed 
amount, regardless of whether we have 
two trainees in that country or 122. It 
is rather a constant factor. . 

Mr BYRD of Virginia. The pomt I 
am t~ying to develop, which I think ~as 
been developed, is that :-oug_hly one-third 
of all the money appropnated for. t?e 
Peace Corps is utilized for adnums
trative expenses. 

On page 21, the limitation on t?e Ex
port-Import Bank, the figures wh1ch are 
used on line 19, one figure being $_3,427,-
413,000, and the other figure be~ng on 
line 20, $2,420,000,000, do I read I~ cor
rectly that that limitatio~ apphes to 
existing appropriations? It IS not a new 
appropriation? 

Mr. McGEE. That is not a new appro
priation. They are limitation:s placed by 
the Congress on the operatiOns of the 
banks. As the Senator knows, the B~nk 
is subject to close congressional SCfl!tmy. 

Mr. BYRD of Virginia. Mr. President, 
I thank the Senator. 

on page 9 of the committee report, 
multilateral organizations and program:s. 
the figure totals $122 milli?n. I ta~e 1t 
that all of that is for the Um~ed Nat10ns. 
Am I correct in that assumptwn? 

Mr. McGEE. Most of that is for the 
United Nations. The lists that the Sen
ator will note at the top of page 9 men
tions five separate small groups that 
are also included under that general 
heading. However, the great bulk goes to 
the U.N. development program and some 
related agencies. . 

Mr. BYRD of Virginia. Mr. ~res1dent, 
are the last five not United Natwns con
nected, or are they entirely separate from 
the United Nations? 

Mr. McGEE. They are affiliated but 
separate from the United Nations. 

Mr. BYRD of Virginia. W~at are? the 
special contributions for VIetnam. Is 
that a United Nations program? 

Mr. McGEE. It is independently ac;I
ministered, as I recall. If th~ Senator Will 
wait a moment, i will venfy that. . 

As I remember, this had to do WIth 
some medical and food assista;nce: H?w
ever, I will have the information m JUSt 
a moment. h . t· 

Mr. McGEE. I will read from t e JU~ I-
fication made to the committee, which 
will explain the point: 

In May 1968, the United States entered 
into a funds-in-trust arrangement with the 
world Health Organization (WHO) follow
ing a request from the Vietnamese Govern
ment to WHO for assistance in establishing 
a National Institute of Public Health. WHO 
will provide the experts to train technicians, 
while the Government will provide the site 
for the Institute. Subsequently the Nethe:r
lands agreed to contribute $500,000 to WHO 
for this project. The plan of Operations for 
the project was signed on November 24 , 
1968. 

The United States also is exploring with 
UNICEF the possibility of helping establish 
an Institute of Social Welfare, to which the 
Dutch have already contributed $355,000 
a funds-in-trust basis. 

The Institute will train relocation and re-

habilitation specialists to help with the 
problems of Vietnamese displaced by the 
war. 

It is proposed that $1 million be made 
available in FY 1970 as the U.S. contribution 
to special UN projects in Vietnam. 

It is a public-- health institute that is 
being established there, and we are par
ticipants in it with the Netherlands. 

Mr. BYRD of Virginia. I thank the 
Senator. 

One additional question: In regard to 
the assistance to refugees, the total com
mittee recommendation is $87 million. I 
assume that the bulk of that applies to 
Cuban refugees. 

Mr. McGEE. That is correct. It is all 
for Cuban refugees. 

Mr. BYRD of Virginia. I thank the 
Senator. 

Mr. FULBRIGHT. Mr. President, I 
should like to ask a question in regard 
to the military sales. 

The report states that that is dropped 
because it has not been authorized. I 
would assume from that that there is no 
danger of its being revived in conference. 

Mr. McGEE. It is my understanding, in 
view of the adoption of the Fulbright 
amendment this morning, that that 
would be deleted from the bill. However, 
it is in the bill passed by the House. 

Mr. FULBRIGHT. Good. 
The PRESIDING OFFICER. The bill 

is open to further amendment. If there 
be no further amendment to be proposed, 
the question is on the engrossment of the 
amendments and the third reading of 
the bill. 

The amendments were ordered to be 
engrossed and the bill to be read a third 
time. 

The bill was read the third time. 
Mr. McGEE. Mr. President, I had 

promised the Senator from Colorado 
that we would respond to three or four 
relevant questions he wanted to raise. 
I wonder if I might suggest the absence 
of a quorum until we locate him. 

Mr. HOLLAND. Mr. President, will the 
Senator yield? 

Mr. McGEE. I yield. 
Mr. HOLLAND. Mr. President, have 

the yeas and nays been ordered? 
The PRESIDING OFFICER. The yeas 

and nays have not been ordered. 
Mr. HOLLAND. I ask for the yeas and 

nays. 
The yeas and nays were ordered. 
Mr. HARTKE. Mr. President, I would 

like to speak in support of an item con
tained in the House version of the appro
priation for foreign assistance. The 
House bill appropriates $20 million for 
the construction of desalinization plant 
in Israel. This would be a joint project 
between the United States and the state 
of Israel. 

My interest in this desalting project 
is a logical continuation of my cospon
sorship of a bill introduced by Senator 
NELSON on August 13 of this year. This 
earlier initiative which I supported would 
have provided $40 million for desalting 
and power plant in Israel, with Israel 
contributing $100 million. 

The need for such a facility is still 
with us, and is, in fact, growing daily. 
The world's rising population is gradually 
depleting all possible natural water re-

sources, making it essential to create 
the necessary desalting plants. Israel is 
plagued with an especially acute prob
lem. Within the next decade--the 
1970's--all of Israel's sources of natural 
water will be effete. Already 95 percent 
of Israel's water resources have been ex
hausted. We simply cannot allow our
selves to postpone some form of preven
tive action, only to awake some morning 
and realize that there is no available 
water supply and that we have not taken 
the precaution of creating pure water 
from the massive sources of salt water. 

The project which we construct in 
Israel is only a small example of what 
will be required throughout the world, 
if it is to remain a habitable place for 
its hundreds of millions of people. It also 
is only a projection of what we shall 
have to begin doing here in the United 
States. Although our population might 
not be rising at so rapid a rate as the 
populations of many other countries, our 
need for fresh water is soaring. Our ris
ing standard of living, continuing indus
trialization, and new agricultural meth
ods which demand intensive irrigation 
make it essential that more and more 
fresh water sources are available. For 
example, the United States uses approxi
mately 360 billion gallons of water a 
day-this is a rate which increases by 
25,000 gallons per minute, and which, in 
20 years, is expected to triple. If we are 
to confront this worldwide problem and 
make some reasoned approach to solving 
it, we must now acknowledge that de
salinization, from all indications, pre
sents the greatest promise for ending the 
threat of water shortages. Consider sim
ply the fact that almost 75 percent of 
the earth's surface is covered with water, 
but this water, since it contains about 
3% percent salt, cannot be used in the 
same way that natural water is used. 
If we, therefore, can reduce the salt con
tent of the world's ocean waters, we shall 
have opened vast new reservoirs of us
able water. For years, this was the logical 
solution. Only recently, however, have 
we developed the technical expertise to 
make lowering the salt content of ocean 
waters feasible. Now this knowledge 
must be fully exploited. My amendment 
would hopefully be a pattern for a mas
sive followup program of desalting- plants 
throughout the world. Already 20 coun
tries have such plants, but clearly many 
more will be needed. 

This seems to me to be the ideal time 
finally to begin shifting the focus of our 
foreign assistance program. For many 
many years I have encouraged the Sen
ate to reconsider the military orientation 
of our foreign assistance Program. In a 
world so plagued by violent hostilities 
which consume human and material re
sources at a pathetically disproportion
ate rate, to all humanitarian efforts, how 
can we ever hope to make America a na
tion that is truly seeking peace? How can 
America be a symbol of all that is good 
and gentle in a country. unless we s~op 
concentrating 80 percent of our foreign 
assistance on military expenditures? Now 
we have the opportunity to use our for
eign aid funds in a manner which will 
further not only the economic develop
ment of a country, but also the hope for 
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peace, and the spirit of peace. When one 
places his major emphasis on a program 
which has social and economic benefits, 
and which is out of the realm of the mili
tary, then the old theory about a "self
fulfilling prophecy" can take hold. That 
is, since our major concern focuses upon 
nonviolent programs instead of, for ex
ample, providing arms or military train
ing to a foreign government, perhaps we 
can, therefore, lessen the tendency of one 
state to carry out violent actions against 
another state. 

Although the scope of this one de
salting project in Israel is relatively small 
when viewed against our entire foreign 
assistance appropriations, the essential 
point is that it o1Iers an example of the 
kind of actions we can be taking to pre
vent a worldwide tragedy--such as a 
great water shortage--and at the same 
time to encourage socially oriented and 
peaceful foreign assistance projects. 

Mr. McGEE. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. McGEE. Mr. President, I ask unan
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER (Mr. SAX
BE in the chair). Without objection, it 
is so ordered. 

Mr. McGEE. Mr. President, I under
stand that the yeas and nays have been 
ordered. 

The PRESIDING OFFICER. The yeas 
and nays have been ordered. 

The bill having been read the third 
time, the question is, Shall it pass? 

The clerk will call the roll. 
The bill clerk called the roll. 
Mr. KENNEDY. I announce that the 

Senator from New Mexico <Mr. ANDER
soN), the Senator from South Carolina 
(Mr. HOLLINGS), the Senator from 
Hawaii (Mr. INOUYE), the Senator from 
Minnesota (Mr. McCARTHY), the Senator 
from Georgia <Mr. RussELL), and the 
Senator from Missouri <Mr. SYMING
TON) are necessarily absent. 

Mr. GRIFFIN. I announce that the 
Senator from Kentucky <Mr. CooPER) 
is absent because of illness in his family. 

The Senator from South Dakota <Mr. 
MUNDT) is absent because of illness. 

The Senator from Illinois <Mr. PERCY) 
and the Senator from Texas (Mr. Tow
ER) are necessarily absent. 

If present and voting, the Senator 
from Kentucky (Mr. CooPER), the Sen
ator from Dlinois <Mr. PERCY), and the 
Senator from Texas <Mr. TowER) would 
each vote "yea." 

The result was announced-yeas 55, 
nays 35, as follows: 

Aiken 
All ott 
Baker 
Bayh 
Bellmon 
Bennett 
Boggs 
Brooke 
Cannon 
Case 
Cotton 
Cranston 

[No. 258 Leg.] 
YEA8-55 

Dodd 
Dominick 
Eagleton 
Fong 
Goodell 
Gore 
Gravel 
Griffin 
Hansen 
Harris 
Hart 
Hatfield 

Holland 
Hughes 
Jackson 
Javits 
Kennedy 
Mathias 
McGee 
Mcintyre 
Metcalf 
Miller 
Mondale 
Moss 

Muskle 
Nelson 
Packwood 
Pastore 
Pearson 
Pell 
Prouty 

Allen 
Bible 
Burdick 
Byrd, Va. 
Byrd, W.Va. 
Church 
Cook 
Curtis 
Dole 
Eastland 
Ellender 
Ervin 

Anderson 
Cooper 
Hollings 
Inouye 

Proxmire 
Randolph 
Ribicotr 
Sax be 
Schweiker 
Scott 
Smith, Ill. 

NAYB-35 
Fannin 
Fulbright 
Goldwater 
Gurney 
Hartke 
Hruska 
Jordan, N.C. 
Jordan, Idaho 
Long 
Magnuson 
Mansfield 
McClellan 

Sparkman 
Spong 
Williams, N.J. 
Yarborough 
Young, N.Dak. 

McGovern 
Montoya 
Murphy 
Smith, Maine 
Stennis 
Stevens 
Talmadge 
Thurmond 
Tydings 
Williams, Del. 
Young, Ohio 

NOT VOTING-10 
McCarthy 
Mundt 
Percy 
Russell 

Symington 
Tower 

So the bill (H.R. 15149) was passed. 
Mr. McGEE. Mr. President, I move 

that the vote by which the bill was passed 
be reconsidered. 

Mr. HOLLAND. Mr. President, I move 
that the motion to reconsider be laid 
on the table. 

The motion to lay on the table was 
agreed to. 

Mr. McGEE. Mr. President, I move 
that the Senate insist on its amendments 
and request a conference with the House 
of Representatives on the disagreeing 
votes of the two Houses thereon, and 
that the Chair be authorized to appoint 
the conferees on the part of the Senate. 

The PRESIDING OFFICER. Without 
objection, the motion is agreed to and 
the Chair appoints Mr. McGEE, Mr. 
ELLENDER, Mr. McCLELLAN, Mr. HOLLAND, 
Mr. MONTOYA, Mr. FONG, Mr. COTTON, Mr. 
PEARSON, and Mr. YOUNG of North Da
kota conferees on the part of the Senate. 

Mr. MANSFIELD. Mr. President, with 
his handling of this appropriations 
measure for our foreign assistance pro
grams, the distinguished senior Senator 
from Wyoming (Mr. McGEE) has added 
another outstanding achievement to his 
already abundant record. It is difficult 
enough to take charge of a vast funding 
proposal. The task is made even more 
difficult when such a measure concerns 
an area that increasingly has come under 
attack over the years. Nevertheless, Sen
ator McGEE handled the job with the 
same high degree of skill and ability, 
that has marked his years of public 
service with the greatest distinction. The 
Senate is deeply grateful. 

The South is grateful as well for the 
splendid cooperation and support of the 
distinguished Senator from Hawaii <Mr. 
FoNG). As the ranking minority mem
ber of this Appropriations Subcommittee 
he joined to assure the swift and efficient 
disposition of the matter. 

Also to be commended for their con
tributions on this proposal were the 
Senator from Arkansas <Mr. FuLBRIGHT), 
the Senator from Vermont (Mr. AIKEN), 
the Senator from Idaho (Mr. CHURCH), 
and the many others who joined the dis
cussion. Their cooperation and the co
operation of the entire Senate assured 
the prompt consideration of this matter 
with full regard for the views of every 
Member. 

CHANGING THE LIMITATION ON 
THE NUMBER OF APPRENTICES 
AUTHORIZED TO BE EMPLOYEES 
OF THE GOVERNMENT PRINTING 
OFFICE 

Mr. JORDAN of North Carolina. Mr. 
President, I ask the Chair to lay before 
the Senate a message from the House of 
Representatives on H.R. 9366. 

The Presiding Officer laid before the 
Senate H.R. 9366, to change the limita
tion on the number of apprentices au
thorized to be employees of the Govern
ment Printing Office, and for other pur
poses, which was read twice by its title. 

Mr. JORDAN of North Carolina. Mr. 
President, I ask unanimous consent that 
the Senate proceed to its immediate con
sideration. 

The PRESIDING OFFICE~. Is there 
objection to the present consideration of 
the bill? 

There being no objection, the Senate 
proceeded to consider the bill. 

The bill was ordered to a third read
ing, was read the third time, and passed. 

EXECUTIVE REPORTS OF 
COMMITTEES 

As in executive session, 
The following favorable reports of 

nominations were submitted: 
By Mr. YARBOROUGH, from the Commit

tee on Labor and Public Welfare: 
Frank Charles Carlucci III, of Pennsyl

vania, to be an Assistant Director of the 
Office of Economic Opportunity, vice Theo
dore M. Berry; 

Wesley L. Hjomevik, of Texas, to be 
Deputy Director of the Office of Economic 
Opportunity; 

Dr. Jesse Leonard Steinfeld, of California, 
to be Meddcal Director in the Regular Corps 
of the Public Health Service, subject to 
qualifications therefor as provided by law 
and regulations, and to be Surgean General 
of the Public Health Service; and 

Donald S. Lowitz, of Illinois, to be an As
sistant Director of the Office of Economic 
Opportunity. 

By Mr. SPARKMAN, fTom the Committee 
on Banking and Currency : 

Arthur F. Burns, f)f New York, to be a 
member of the Board of Governors of the 
Federal Reserve System. 

By Mr. EASTLAND, from the Committee 
on the Judiciary: 

William J. Schloth, of Georgia, to be U.S. 
attorney for the middle district of Georgia; 
and 

Gerald J. Gallinghouse, of Louisiana, to 
be U.S. attorney for the eastern district 
of Louisiana. 

By Mr. BURDICK, from the Committee 
on the Judiciary: 

Barrington D. Parker, of the District of 
Columbia, to be U.S. district judge for the 
District of Columbia. 

EXECUTIVE SESSION 
Mr. MANSFIELD. I ask unanimous 

consent that the Senate go into ex
ecutive session to consider nominations 
which were reported earlier today. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

OFFICE OF ECONOMIC 
OPPORTUNITY 

The legislative clerk read the nomina
tion of Wesley L. Hjornevik, of Texas, to 



39942 CONGRESSIONAL RECORD-SENATE December 18, 1969 

be Deputy Director of the Office of Eco
nomic Opportunity. 

The PRESIDING OFFICER. Without 
objection, the nomination is confirmed. 

The legislative clerk read the nom
ination of Frank Charles Carlucci ill, of 
Pennsylvania, to be an Assistant Direc
tor of the Office of Economic Oppor
tunity, vice Theodore M. Berry. 

The PRESIDING OFFICER. Without 
objection, the nomination is confirmed. 

The legislative clerk read the nomina
tion of Donald S. Lowitz, of illinois, to be 
an Assistant Director of the Office of 
Economic Opportunity, vice James D. 
Templeton, resigned. 

The PRESIDING OFFICER. Without 
objection, the nomination is confirmed. 

PUBLIC HEALTH SERVICE 
The legislative clerk read the nomina

tion of Dr. Jesse Leonard Steinfeld, of 
California, to be Medical Director in the 
Regular Corps of the Public Health 
Service, subject to qualifications there
for as provided by law and regulations, 
and to be Surgeon General of the Public 
Health Service, for a term of 4 years. 

The PRESIDING OFFICER. Without 
objection, the nomination is confirmed. 

BOARD OF GOVERNORS, FEDERAL 
RESERVE SYSTEM 

The legislative clerk read the nomina
tion of Arthur F. Burns, of New York, 
to be a member of the Board of Gover
nors of the Federal Reserve System for a 
term of 14 years from February 1, 1970, 
vice William McChesney Martin, Jr., 
term expiring. 

Mr. JAVITS. Mr. President, today the 
distinguished counselor to the President, 
Arthur F. Burns, appeared before the 
House Banking and Currency Committee 
in connection with his nomination as 
Chairman of the Board of Governors of 
the Federal ReEerve System of the United 
States. 

Mr. President, we are indeed fortunate 
that this distinguished and balanced 
economist, whom I have known for more 
than two decades, will soon move into 
the crucial position which has been so 
importantly filled with distinction by 
William McChesney Martin since the 
early 1950's. 

Dr. Burns will be picking up the reins 
at the Fed at a time when there is 
widespread controversy over the role 
being played by the Fed. At immediate 
issue is the unusually tight monetary 
policy that the Fed has maintained 
since late spring which has perhaps 
moved this economy to the brink of seri
ous recession. The time is upon us for 
a new creative monetary policy which 
will move our economy back from this 
brink while at the sama time continuing 
to curb the price inflation which has 
seriously distor ted our economy since the 
peak of the Vietnam buildup. 

Dr. Burns is eminently qualified to 
walk this dangerous tightrope. His 
sound and mature judgment, his modern 
economic ideas, and his widespread ex
pe!'ience at the highest levels of our 
Government, are the qualities this Na
tion and world will need in the crucial 
mont.hs and years ahead. 

• Dr. Burns will need and deserve our 
support in the period ahead. 

The PRESIDING OFFICER. The ques
tion is, will the Senate advise and con
sent to the nomination of Arthur F. 
Burns to be a member of the Board of 
Governors of the Federal Reserve Sys
tem. 

The nomination was confirmed. 

U.S. ATI'ORNEY 

The legislative clerk read the nomina
tion of William J. Schloth, of Georgia, 
to be U.S. attorney for the middle dis
trict of Georgia for the term of 4 years 
vice Floyd M. Buford. resigned. 

The PRESIDING OFFICER. Without 
objection, the nomination is confirmed. 

The legislative clerk read the nomina
tion of Gerald J. Gallinghouse, of Louis
iana, to be U.S. attorney for the eastern 
district of Louisiana for the term of 4 
years, vice Louis C. LaCour. 

The PRESIDING OFFICER. Without 
objection, the nomination is confirmed. 

U.S. DISTRICT JUDGE 

The legislative clerk read the nomi
nation of Barrington D. Parker, of the 
District of Columbia, to be U.S. district 
judge for the District of Columbia vice 
Joseph C. McGarraghy, retired. 

The PRESIDING OFFICER. Without 
objection, the nomination is co-nfirmed. 

Mr. MANSFIELD. Mr. President, I 
ask unanimous consent that the Presi
dent be immediately notified of the con
firmation of these nominations. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

LEGISLATIVE SESSION 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the Senate re
sumed the consideration of legislative 
business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUPPLEMENTAL APPROPRIATIONS, 
1970 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the Senate pro
ceed to the consideration of H.R. 15209, 
supplemental appropriations, 1970, 
which is the last of the appropriation 
bills to be considered. 

The PRESIDING OFFICER. The bill 
will be stated by title. 

The BILL CLERK. H.R. 15209, supple
mental appropriations, 1970. 

The PRESIDING OFFICER. Is there 
objection to the present consideration of 
the bill? 

There being no objection, the Senate 
proceeded to consider the bill. 

Mr. MANSFIELD. Mr. President, I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The bill clerk proceeded to call the roll. 
Mr. BOYD of West Virginia. Mr. Pres

ident, I ask unanimous consent that the 
order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BYRD of West Virginia. Mr. Pres-

ident, I am happy to report to the Sen
ate the supplemental appropriations bill 
for fiscal year 1970, which is the last ap
propriation bill to be considered in this 
session of the Congress. 

Relatively speaking, the sums recom
mended by the committee for appropria
antion in this bill are not larg~267, 
437,318, an increase of $23,211,385 over 
the House Bill and $47,160,534 under the 
budget estimate. 

The budget estimates submitted to the 
Senate for consideration in connection 
with this bill total $314,597,852. The 
amount recommended by the House of 
Representatives is $244,225,933. Subse
quent to the passage of the blli by the 
House, additional supplemental budget 
estimates were submitted by the execu
tive branch to the Senate in the amount 
of $16,050,591, which the House did not 
consider. 

Mr. President, a large portion of the 
amounts contained in the budget esti
mates and in the Senate blli relate in one 
way or an other to the effects of Hur
ricane Camille last August. 

For the Small Business Administra
tion, the committee recommends an ap
propriaiton of $175 million, which amount 
is required to accommodate the exist
ing and anticipated loan demands of 
victims of natural disasters. 

Under the Department of Agriculture, 
the committee concurs in the House rec
ommendation of $3.7 million for the Soil 
Conservation Service. These funds are 
required for emergency conservation 
practices resulting from damages caused 
in 12 counties in Virginia by Hurricane 
Camille. 

For the Federal Labor Relations Coun
cil, under the Civil Service Commission, 
the House recommended an appropria
tion of $250,000. The committee has in
creased this sum to $400,000, which is the 
amount of the budget estimate. These 
funds will finance the staff and services 
for the Federal Labor Relations Council 
and the Federal Services Impasses Panel, 
created by Executive Order No. 11491, 
dated October 29, 1969. The purpose of 
this Council is to help establish effective 
labor-management relations in the Fed
eral service. 

For the Commission on Population 
Growth and the American Future, the 
committee has recommended the full 
amount of the budget estimate of $1,-
443,000-to finance an inquiry into and 
to make recommendations about the 
probable course of population growth in 
the United States between now and the 
year 2000. 

For the Trust Territory of the Pacific 
Islands, the committee has provided an 
appropriation of $8,380,000 for grants, 
subsidies, and contributions for health 
services, education, public affairs, re
sources and development, and other pur
poses. 

For necessary Federal activities in 
connection with the proposed trans
Alaska pipeline, the committee has made 
the following recommendations: 

For the Bureau of Land Management, 
$1.5 million; 

For the Geological Survey, $700,000; 
and 

For the Bureau of Sport Fisheries and 
Wildlife, $205,000. 
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Several Members of the Senate brought 
to the attention of the committee im
portant programs which required fund
ing, and the committee has sympatheti
cally considered the following requests: 
$309,000 has been included in the bill for 
the care and preservation and to plan 
appropriate storage and a display ex
hibit relating to the steamboat Bertrand 
at the DeSoto National Wildlife Refuge 
in Nebraska. 

The committee also approved a $220,-
000 request for the initiation of a bear 
management program in Yellowstone 
National Park, and $75,000 to recon
struct certain streets in HarPers Ferry, 
W.Va. 

The committee has also approved the 
request of $190,000 to initiate the res
toration of the Frederick Douglass 
House in washington, D.C., and has 
provided an additional $1 million for in
creased contract medical care for In
dians. 

The subcommittee was requested to 
provide funds for Federal participation 
in the construction of a new community 
hospital in Fairbanks, Alaska, and under 
the head of "Indian Health Facilities" is 
recommending an appropriation of $1,-
952,000. 

For the John F. Kennedy Center for 
the Performing Arts, the committee has 
concurred in the House action, which 
will provide $7.5 million additional funds 
to match gifts for continuing construc
tion of the Center. 

Under Gallaudet College, the House 
recommended an appropriation of $314,-
000 to expand security guard services 
and to install a new lighting system and 
provide better fencing. The committee 
has stricken this entire sum from this 
bill, inasmuch as an identical amount 
for this purpose was included in the De
partments of Labor and Health, Educa
tion, and Welfare appropriation bill for 
fiscal year 1970, which has just passed 
the Senate. 

For the Immigration and Naturaliza
tion Service, the committee concurs in 
the House recommendation of $869,000. 
The committee has also concurred in the 
allowance of the House of $700,000 for 
the Bureau of Narcotics and Dangerous 
Drugs. 

Under the Environmental Science 
Services Administration, the committee 
is recommending and appropriation of 
$800,000 for the Nantucket weather ship, 
and $1,200,000 is recommended for this 
same PUrPOse under the U.S. Coast 
Guard. This will provide a total of $2 
million for tJ'l..is important weather fore
casting facility. 

The committee has included in the bJll 
$4,250,000 for the U.S. Secret Service. 
These funds are to provide for 624 new 
positions for the protection of foreign 
diplomatic missions in the Washington, 
D.C., area. Of these additional positions, 
514 will be pollee officers and 110 support 
personnel. 

The committee concurs in the action 
of the House and recommends an appro
priation of $8,750,000 for the Bureau of 
Customs. These funds will provide the 
Treasury Law Enforcement Training 
School with additional instructors, space, 
and equipment necessary to train new 

agents and to hire 915 additional person
nel for a more effective program aga,inst 
the smuggling of drugs, marihuana, and 
narcotics. 

Mr. President, that completes my 
opening statement on the bill. I wish to 
express my gratitude to the able senior 
Senator from Nebraska (Mr. HRUSKA), 
who so effectively worked on this bill dur
ing the subcommittee hearings and con
ducted several of the hearings in connec
tion therew;ith, and whose valuable as
sistance to me is very much appreciated. 

I also wish to express gratitude to the 
other members of the subcommittee on 
both sides, who have worked so diligently 
and have been so helpful in bringing this 
important bill to the floor. 

I now yield to my able colleague from 
across the aisle <Mr. HRUSKA) , for his 
opening statement. 

The PRESIDING OFFICER. The Sen
ator from Nebraska is recognized. 

Mr. HRUSKA. Mr. President, I thank 
the Senator from West Virginia for his 
kind comments and his compliments. I 
wish to say that, while these hearings 
have not been long, they were hearings 
well directed to the topics before us, and 
further thanks should be extended to the 
chairman for his clear description of the 
outline and substance of the provisions 
of the bill. It will not be my purpose to 
repeat any of the details thereof. 

The hearings and the money allow
ances in this bill devoted themselves 
principally and primarily to the disaster 
of Hurricane Camille, which has already 
been referred to. The remainder of the 
items are that type of item which arises 
between regular bills for appropriations 
in their respective fields. There were 
some which could wait until next year's 
regular bill, or the supplemental bill 
which will be referred to Congress right 
after the first of the year, and in those 
instances they were deferred, to give us 
an opportunity to have further hearings 
on them and consider them in more per
tinent context. 

Some items originally in the estimates 
have been taken care of already in the 
regular appropriation bills, notably in 
the District of Columbia appropriation 
bill, so that was a factor also. 

Aside from that, there are two sections 
in the bill devoted to other subjects. One 
is the availability of funds in the interim 
between the sine die adjournment of 
Congress and the actual enactment of 
the bill, and also the last section in the 
bill, with which we shall perhaps deal 
in a little greater detail later in the de
bate. 

Again, I express my appreciation for 
the splendid leadership furnished by 
the chairman of the subcommittee. 

Mr. BYRD of West Virginia. I thank 
my colleague. I am very grateful for his 
remarks. 

Mr. President, I am about to pro
pound a unanimous-consent request, and 
I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I ask unanimous consent that the 
order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BYRD of West Virginia. Mr. Presi
dent, I ask unanimous consent that the 
committee amendments be agreed to en 
bloc, and that the bill as thus amended 
be considered as original text for the 
purpose of further amendment, provided 
that no point of order shall be waived 
by reason of this agreement. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 

The amendments agreed to en bloc 
are as follows: 

On page 3, line 8, after "October 29, 1969,", 
strike out "$250,000" and insert "$400,000'•; 
and, in line 13, after the word "exceed", 
strike out "$100" and insert "$150". 

On page 3, line 18, after the word "Pro
curement'•, strike out "$500,000" and insert 
"$2,500,000"; and, in the same line, after the 
amendment just above stated, insert a com
ma and "to remain available until June 30, 
1972". 

At the top of page 4,insert: 
"TEMPORARY STUDY COMMISSIONS 

"COMMISSION ON POPULATION GROWTH AND 
THE AMERICAN FuTuRE 

"SALARIES AND EXPENSES 

"For expenses necessary for the Commis
sion on Population Growth and the Ameri
can Future, including services as authorized 
by 5 U.S.C. 3109, and hire of passenger motor 
vehicles, $1,443,000, to remain available untll 
expended: Provided, That this paragraph 
shall be effective only upon the enactment 
into law of S. 2701, 91st Congress, or similar 
legislation." 

On page 4, line 17, after the word "re
sources", strike out "$1,000,000" and insert 
"$1,500,000". 

On page 5, line 4, after the word "Islands", 
strike out "$7,500,000" and insert "$8,380,-
000'•. 

On page 5, line 13, after the word "re
sources", strike out $205,000" and insert 
"$414,000". 

On page 5, line 15, after the word "Con
struction", strike out "$2,200,000" and in
sert "$2,600,000". 

On page 5, after line 16,1nsert: 
"NATIONAL PARK SERVICE 

"MANAGEMENT AND PROTECTION 

"For an additional amount for 'Manage
ment and Protection', $220,000. 

At the top of page 6, insert: 
"MAINTENANCE AND REHABILITATION OF 

PHYSICAL FACILITIES 

"For an additional amount for 'Main
tenance and Rehabilitation of Physical Fa
cllities', $75,000, for reconstruction of certain 
streets in Harpers Ferry, West Virginia." 

On page 6, after line 5, insert : 
''CONSTRUCTION 

"For an additional amount for 'Construc
tion', $190,000, to remain available until ex
pended." 

On page 6, after line 9, insert: 
"DEPARTMENT OF HEALTH, EDUCATION, 

AND WELFARE" 
On page 6, after line 11, insert: 
"HEALTH SERVICES AND MENTAL HEALTH 

ADMINISTRATION 

" INDIAN HEALTH SERVICES 

"For an additional amount for 'Indian 
Health Services', $1,000,000." 

On page 6, after line 16,1nsert: 
"CONSTRUCTION OF INDIAN HEALTH FACILITIES 

"For an additional amount for 'Indian 
Health Fac1llt1es•, $1,952,000, to remain avail
able until expended." 
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On page 7, after line 12, strike out: 

"CHAPTER IV 
DEPARTMENT OF HEALTH EDUCATION, 

AND WELFARE 
"GALLAUDET COLLEGE 

"SALARIES AND EXPENSES 

"For an additional amount for 'Gallaudet 
College, Salaries and expenses ', $75,000. 

''CONSTRUCTION 

"For an additional amount for 'Gallaudet 
College, Construction', $239,000." 

At the top of page 8, change the chapter 
number from '"V" to "IV". 

On page 8, after line 2, insert: 
"SENATE 

"SALARIES, OFFICERS AND EMPLOYEES 
OFFICE OF THE VICE PRESIDENT 

"For an additional amount for 'Office of the 
Vice President', $24,966." 

On page 8, line 13, change the chapter 
number from "VI" to "V". 

On page 9, line 14, strike out "$418,000" 
and insert "$618,000". 

On page 9, line 17, after the word "con
struction", strike out "$440,000 and insert 
"$3,582,000". 

On page 9, after line 18, insert: 
"OFFICE OF STATE TECHNICAL SERVICES 

"GRANTS AND EXPENSES 

"For an additional amount for 'Grants 
and expenses', including grants as author
ized by the State Technical Services Act of 
1965 (79 Stat. 679}, as amended (82 Stat. 
423)' $5,000,000." 

On page 10, after line 8, insert: 
"UNITED STATES SECTION OF THE UNITED 

STATES-MEXICO COMMISSION FOR BORDER 
DEVELOPMENT AND FRIENDSHIP 

"SALARIES AND EXPENSES 

"For necessary expenses of the United 
States Section of the United States-Mexico 
Commission for Border Development and 
Friendship, including expenses for liquidat
ing its affairs, $159,000, to be available from 
July 1, 1969, and to remain available until 
January 31, 1970." 

On page 10, line 18, change the chapter 
number from "VII" to "VI". 

On page 10, after line 20, insert: 
"OPERATING EXPENSES 

"For an additional amount for 'Operating 
expenses', $1,200,000." 

On page 11, line 5, change the chapter 
number from "VIII" to "Vll". 

On page 11, after line 18, insert: 
"UNITED STATES SECRET SERVICE 

"SALARIES AND EXPENSES 

"For an additional amount for 'Salaries 
and Expenses,' including purchase of an addi
tional forty-two motor vehicles for police
type use without regard to the general pur
chase price limitation for the cuttent fiscal 
year, $4,250,000: Provided, That this para
graph shall be available only upon enact
ment into law of H.R. 14944, 91st Congress, 
or similar legislation." 

On page 13, Une 6, change the chapter 
number from "IX" to "VIII". 

On page 13, at the beginning of line 12, 
insert "in Senate Document Numbered 91-48, 
and"; and, in line 13, after "Ninety-first 
Congress", strike out "$24,491,433" and Insert 
"$25,021,852". 

At the top of page 14, change the chapter 
number from "X" to "IX". 

On page 14, at the beginning of line 3, 
-change the section number from "1001" to 
"901" . 

On page 14, at the beginning of line 12, 
-change the section number of "1002" to "902". 

On page 14, after line 14, insert a new 
section, as follows: 

"SEc. 903. The appropriations, authoriza
tions, and authority with respect thereto in 

this Act, the Department of Defense Appro
priation Act, 1970, the District of Columbia 
Appropriation Act, 1970, the Foreign Assist
ance and Related Agencies Appropriation Act, 
1970, the Departments of Labor, and Health, 
Education, and Welfare Appropriation Act, 
1970, the Military Construction Appropria
tion Act, 1970, and the Department of Trans
portation Act, 1970, shall be available from 
the sine die adjournment of the first session 
of the Ninety-first Congress for the purposes 
provided in such appropriations, authoriza
tions, and authority. All obligations incurred 
during the period between the sine die ad
journment of the first session of the Ninety
first Congress and the dates of enactment 
of such Acts in anticipation of such appro
priations, authorizations, and authority are 
hereby ratified and confirmed if in accord
ance with the terxns of such Acts or the 
terxns of Public Law 91-33, Ninety-first Con
gress, as amended." 

On page 15, after line 7, insert a new sec
tion, as follows: 

"SEC. 904. In view of and in confirmation of 
the authority invested in the Comptroller 
General of the United States by the Budget 
and Accounting Act of 1921, as amended, no 
part of the funds appropriated or otherwise 
made available by this or any other Act shall 
be available to finance, either directly or 
through any Federal aid or grant, any con
tract or agreement which the Comptroller 
General of the United States holds to be in 
teem. traventlon of any Federal statute." 

Mr. JAVITS. Mr. President, will the 
Senator yield? 

Mr. BYRD of West Virginia. I yield. 
Mr. JAVITS. Mr. President, I should 

like to say to the Senator that I have 
made a request of him that, since I shall 
be engaged in a conference on the pov
erty program next door, I would hope no 
unanimous consent as to limitation of 
time will be requested. I am very cogni
zant of the problems of the Senate, and 
normally it would be proper to arrive at 
a time limitation, but interested Sena
tors are so dispersed that it is impossible 
to consult with all Senators who would 
wish to be heard upon the question which 
I shall raise, and I do not even know that 
I shall necessarily raise the point of order, 
or whatever other procedure is adopted, 
but it is just by way of safeguarding the 
rights of myself and everyone concerned. 
I know the Senator well, and know he 
will protect us fully, even though momen
tarily no one may be on the floor who is 
directly concerned. 

Mr. HRUSKA. Mr. President, will the 
Senator yield? 

Mr. JAVITS. I yield. 
Mr. HRUSKA. Has this to do with the 

limitation of time? 
Mr. JA VITS. Yes, it has to do with 

the limitation of time only, and also, of 
course, that we do not have third read
ing, or past the point where we can 
pertinently raise the issue. 

The issue, as the Senators know-and 
we might as well set it of record-relates 
to section 904 of the bill. 

Mr. BYRD of West Virginia. Mr. Presi
dent, I say in response to the able Sen
ator from New York that I shall make 
no request regarding a limitation of time 
unless the Senator is on the floor, or 
until after I have had an opportunity to 
confer with him. 

Mr. JAVITS. I thank the Senator. I 
assure the Senator there will be no 
dilatoriness on the matter. It is just a 

matter of giving everyone an opportu
nity, and I am confident it will be done 
within the day; there is no desire to 
delay the matter at all. 

Mr. BYRD of West Virginia. Of course 
if the Senator does make the point of 
order, I shall raise the question of ger
maneness. 

Mr. JAVITS. I understand that. I have 
already ascertained the rule, and that 
it is necessary that Senators make their 
speeches and state their views before 
anything is done; therefore, in this par
ticular instance, I did not wish a time 
limitation. 

But I accept the assurance of the Sen
ator that all interested Senators will be 
apprised, and assure him that the whole 
thing will not represent any material 
length of time, because we still must be 
free to do what we need to do in the 
interim. 

Mr. BYRD of West Virginia. Mr. Pres
ident, very well. I know that we can de
pend upon the assurances of the Senator 
that no great length of time will tran
spire as a result of the efiorts that are 
being made to get other Senators to
gether and have consultations. 

I want to say to the Senator however, 
that as far as I am concerned, I am 
ready to vote on the bill. And I do not 
intend to provoke any long discussions 
or at least I do not intend to talk at 
length. I am ready to vote at any time. 

If Senators have questions concern
ing any item in the bill, this would be 
a good time to ask them. And if Senators 
have amendments to press on any money 
item in the bill, this would be a good time 
to ofier them. 

Mr. JAVITS. I thank the Senator. 
The PRESIDING OFFICER. The bill 

is open to amendment. 
Mr. BYRD of West Virginia. Mr. Presi

dent, I suggest the absence of a quorum. 
The PRESIDING OFFICER. The clerk 

will call the roll. 
The bill clerk proceeded to call the 

roll. 
Mr. BYRD of West Virginia. Mr. Presi

dent, I ask unanimous consent that the 
order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I ask unanimous consent that the 
pending business be temporarily laid 
aside so that the able Senator from Con
necticut may bring up an amendment of 
the House to a Senate bill. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ESTABLISHMENT OF CABINET COM
MITTEE ON OPPORTUNITIES FOR 
SPANISH-SPEAKING PEOPLE 
Mr. RIBICOFF. Mr. President, I ask 

the Chair to lay before the Senate a 
message from the House of Representa
tives on S. 740. 

The PRESIDING OFFICER laid be
for the Senate the amendment of the 
House of Representatives to the bill <S. 
740) to establish the Cabinet Commit
tee on Opportunities for Spanish-Speak
ing People, and for other purposes which 
were, on page 3, line 1, strike out "speak
ing;" and insert "speaking."; on page 3, 
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strike out lines 2 through 6, inclusive, 
and insert: 

(c) The Chairman may invite the par
ticipation in the activities of the Commit
tee of any executive department or agency 
not represented on the Committee, when 
matters of interest to such executive de
partment or agency are under consideration. 

On page 3, line 7, strike out "(c)" 
and insert "(d)"; 

On page 3, line 17, strike out "(d)" 
and insert "(e)." 

On page 6, lines 21 and 22, strike out 
"(including traveltime)" 

On page 7, after line 6, insert: 
SEc. 9. Subchapter III of chapter 73 of 

title 5, United States Code, shall apply to 
the employees of the Committee and the 
employees of the Advisory Council. 

On page 7, line 7, strike out "SEc. 9." 
and insert "SEc. 10." 

On page 7, line 7, after "appropriated" 
insert "for :fiscal years 1970 and 1971". 

On page 7, line 9, after "heretofore" in
sert "and hereafter". 

On page 7, line 13, strike out "SEc. 
10." and insert "SEc. 11.". 

On page 7, after line 17, insert: 
SEc. 12. This Act shall expire five years 

after it becomes effective. 

Mr. MONTOYA. Mr. President, the bill 
before us, S. 740, is essentially the same 
measure which this body passed unani
mously on September 25, 1969. S. 740, you 
will recall, is a bill which I introduced on 
January 11, to establish the Cabinet 
Committee on Opportunities for Span
ish-Speaking People. I was joined on 
this measure by 40 of our colleagues as 
cosponsors. 

The purpose of this new Cabinet Com
mittee, which my bill would establish, 
would be to assure that Federal programs 
are reaching all Spanish Americans, 
Mexican Americans, Puerto Rican Amer
icans, Cuban Americans, and all other 
Spanjsh-speaking and Spanish-sur
named Americans, to provide the assist
ance they need, and to seek out new pro
gtams that might be necessary to handle 
programs that are unique to such per
sons. 

Mr. President, I will not repeat here 
the reasons for the need to establish 
this Cabinet Committee. These reasons 
are well known by this body already. 

The Committee on Government Oper
ations has held extensive hearings on the 
problems of the Spanish-speaking Amer
ican and has found a need for this legjs
lation. As I have stated earlier, S. 740 
was approved unanimously by this body 
this fall. 

I am pleased to see that the House has 
seen fit to take up consideration of this 
bill and to pass it during this session. 
'I'he House, however, has made anum
ber of amendments, and it will be up to 
the Senate to either agree to the amend
ments or ask for a conference. Mr. Pres
ident, I urge my colleagues, as principal 
sponsor of this measure, to accept the 
amendments made by the House, pass 
the bill, and send it to the White House 
for immediate signature. 

Mr. President, in order to have the 
record straight on the amendments pro-
posed by the House, I wish to inform the 

Members of this body that the Honorable 
CHET HOLIFIELD, acting chairman, 
House Subcommittee on Executive and 
Legislative Reorganization, which held 
hearings and recommended the amend
ments to this bill, consulted with me on 
these amendments prior to reporting the 
bill to the full committee. I believe that 
the amendments which have been pro
posed are amendments which will im
prove the bill, and I accepted them all 
wholeheartedly, with one exception. The 
one exception, Mr. President, is the 
amendment approved by the House add
ing a new section 12 providing that "this 
Act shall expire 5 years after the Pro
gram becomes effective." Mr. President, 
I expressed by displeasure to Congress
man HoLIFIELD of this 5-year limitation 
to the existence of the committe because 
I do not feel that the probleins which 
the committee must adress itself to. can 
be solved in 5 years, or even 10 years. The 
probleins confronting Spanish-speaking 
Americans have been centuries in the 
making and cannot be solved overnight. 

I reluctantly agreed to this latter pro
vision, however, with the understanding 
that the legislation authorizing the new 
Cabinet Committee would be reviewed 
at the end of the 5 years to determine 
the progress which the Cabinet Commit
tee will have made and that the Cabinet 
Committee would most definitely be ex
tended at that time. Mr. President, I ask 
unanimous consent to insert at this point 
in the RECORD a copy of my letter of De~ 
cember 1, to Congressman HoLIFIELD ex
plaining my views on this particular 
amendment. 

There being no objection, the letter 
was ordered to be printed in the RECORD, 
as follows: 

U.S. SENATE, 
COMMITTEE ON APPROPRIATIONS, 

Washington, D.C., December 1, 1969. 
Hon. CHET HOLIFIELD, 
Acting Chairman, House Subcommittee on 

Executive and Legislative Reorganiza
tion, Washington, D.C. 

DEAR CHET: This is to confirm our tele
phone conversation of this morning regard
ing proposed changes by the House Subcom
mittee on Executive and Legislative Reorga
nization to S. 740, a bill which I introduced 
and which has been passed by the Senate 
to establish the Cabinet Committee on Op
portunities for Spanish-Speaking People. 

As I understand it, Chet, the House Sub
committee recommended four changes in S. 
740 as passed by the Senate when it reported 
the bill to the full Committee on November 
26, 1969, as follows: 

(1) Page 3.--strike out lines two through 
six and add a new subparagraph (c) author
izing the Chairman to invite the participa
tion of other executive departments or agen
cies; 

(2) Page 6.-on lines 21 and 22, strike out 
the phrase "(including ~aveltime) "; 

(3) Page 7.-on line eight, insert "for Fis
cal Years 1970 and 1971" at the beginning 
of the line; and on line nine after the word 
"Heretofore" and before the word "made", 
insert the phrase "and hereafter"; and 

(4) Page 7.-after line 17, insert a new sec
tion, Section 11, to read as follows: 

Sec. 11. This Act shall expire five years 
after it becomes effective. 

Chet, as I discussed with you, as author of 
s. 740, I have no objection to change one, two 
and three described above If the House Sub
committee feels the amendments are neces-
sary. I do have strong reservation about pro-

posed change number four, above, namely 
limiting the life of the Committee to only five 
years. 

If a time limit must be placed on the life 
of the Committee, I would prefer to see a 
more realistic life span such as 10 years for 
example. However, in view of the objections 
which have been raised within the House 
Subcommittee to establishing the Committee 
initially beyond a five year time span, and in 
view of your own strong recommendation 
that this change be accepted by the Senate in 
order to have S. 740 passed by the House, I 
reluctantly agree to accept this provision. 

I would like the record to show, however, 
that by this action, neither I nor the House 

· Committee on Government Operations wish 
to leave even the slightest impression that 
the work of the new Cabinet Committee on 
Opportunities for Spanish-Speaking People 
can be accomplished in five years, nor that 
the life of the Cabinet Committee should not 
be continued beyond that time until the 
work which it needs to do is completed. 
When I introduced S. 740, I thought about 
placing a definite time limit on the existence 
of the Cabinet Committee. During my testi
mony on S. 740 before the Senate Govern
ment Operations Committee, I made refer
ence to the fact that this new Cabinet Com
mittee should not be in existence forever. 

I, too, felt that the Cabinet Committee 
should be operating within some specific time 
frame. However, when one contemplates the 
length of time our Spanish-speaking cit
izens have suffered; their distrust of many 
of our Federal and local government agencies 
brought about by past insensitivity to their 
problems; their employment and housing 
problems; and their inequality in education
al opportunities, we realize the enormity and 
difficulty of the task of the Cabinet Com
mittee and the impossib111ty of placing a 
definite time limit on solving these prob
lems. 

To meet these problems, the new Cabinet 
Committee will have to work d111gently but 
with patience. Their work can certainly not 
be accomplished in five years. I would be the 
first to wish that it could, for this would 
mean .that in five years the Spanish-speak
ing people of this country would no longer 
be a disadvantaged group. 

I believe that by authorizing appropria
tions for only two years as the House Sub
committee has proposed, that Congress will 
be assured of at least biannual reviews of the 
Cabinet Committee's accomplishments. This 
should ensure against any footdragging on 
the part of the Cabinet Committee in meet
ing their responsib111ties and should make the 
need for a definite time limit a less urgent 
one. 

With the above comments in mind, and 
because of the urgent need to enact this en
abling legislation, I will support the changes 
being proposed by the House Subcommittee. 
I have also discussed this matter with Sena
tor Abraham Ribicoff's Subcommittee on Ex
ecutive Reorganization and have received as
surances of the Subcommittee's support for 
these changes. Thus, if the House will ap
prove S. 740 with the above changes, the 
Senate, I am confident, will accept the 
amendments without the need for a confer
ence. This should ensure enactment of S. 740 
during this Session of Congress. 

On another amendment, I have been con
tacted by representatives of the Inter-Agency 
Committee on Mexican American Affairs, ask
ing if I would have the House include lan
guage in S. 740 authorizing the new Cabinet 
Committee to accept donations of funds and 
goods. In checking with the Legislative Ref
erence Service of the Library of Congress, I 
was informed that Federal agencies need 
specific legislative authority before being able 
to accept donations. Safeguards are usually 
provided to ensure there 1s no misuse of such 
donations. Should the House Government 
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Operations Committee agree to include such 
an amendment in S. 740, I would have no ob
jection to it, and am confident that Senator 
Ribicoff would likewise approve it. 

Chet, I wish to thank you and the other 
members of the Subcommittee and the full 
Committee for your every cooperation on this 
bill. I realize that you received the bill in 
your Committee only last week on re-referral 
from the House Foreign Affairs Committee. 
You have certainly worked expeditiously and 
diligently in reporting the measure out. For 
this, you have my every appreciation. I also 
wish to thank you for the opportunity to 
comment on the proposed changes by the 
House on this bill. 

Kind regards. 
Sincerely, 

JOSEPH M. MONTOYA, 
U.S. Senator. 

Mr. MONTOYA. Mr. President. I men
tion the above as background because I 
feel it is imperative that the legislative 
history of S. 740 clearly indicate that it 
is not the intent of Congress that the 
committee should lapse at the end of 5 
years. No one wishes any more than I 
that all the problems confronting Span
ish-speaking Americans could be solved 
in the next 5-year period. If so, there 
would be no need to continue the Cabinet 
Committee, and it should lapse. How
ever, the problems are too great and the 
solutions are not easy. It will take more 
than 5 years; it may well take more than 
a decade to resolve these problems. The 
Cabinet Committee should be held to 
account at the end of the presently au
thorized 5-year period to insure that 
they are effectively serving the purpose 
for which they were established, and the 
life of the Cabinet Committee must be 
extended. 

Mr. President, with that, I urge my 
colleagues to adopt the amendment pro
posed by the House in order that we may 
be able to enact this legislation prior to 
the adjournment of this session of Con
gress. We have kept this Cabinet Com
mittee in limbo for far too long. We must 
provide them with their authorization 
and their directive so that they may go 
about their work in earnest. 

In closing, I wish to again reiterate the 
thought which I have expressed on so 
many occasions before that this Cabinet 
Committee should be the spokesman for 
the Spanish -speaking American to the 
administration and not the spokesman 
for the administration-whichever party 
the administration should represent-to 
the Spanish-speaking people. 

The problems of the Spanish Ameri
can are not political in nature, and they 
cannot be solved by playing politics. In
stead, the problems can only be pro
longed by such tactics. It is my fervent 
hope that the Cabinet Committee will be 
about its work in a diligent manner, 
solving the problems that need to be 
solved and doing so in a bipartisan basis. 

I intend to provide them every measure 
of assistance I can in the Congress. And 
I also intend, as principal sponsor of the 
autho:::izing legislation, to maintain 
a continuing surveillance over the activ
ities in order that together, with the 
assistance of others, we can attain our 
goal as promptly as possible and better 
conditions not only for all Spanish
speaking Americans, but for all Amer
icans. 

I would also wish to express my grati
tude and appreciation to Senator ABRA
HAM RIBICOFF, chairman of the Senate 
Subcommittee on Executive Reorganiza
tion of the Government Oeprations Com
mittee, for his cooperation in scheduling 
early hearings on this bill and for assist
ing in its expeditious approval by the 
Senate. My thanks also go to Congress
man CHET HoLIFIELD, who reported the 
bill out the week following the time it 
was referred to him and his subcommit
tee for action. He worked extremely hard 
to bring this measure before the House 
in short order. Without the assistance of 
Senator RIBICOFF and Congressman 
HoLIFIELD, we would not have the op
portunity to vote on this bill today. 

Mr. President, I urge the approval of 
the House amendments to S. 740. 

Mr. RIBICOFF. Mr. President, I move 
that the Senate concur in the amend
ment of the House. 

The motion was agreed to. 

SUPPLEMENTAL APPROPRIATIONS, 
1970 

The Senate resumed the consideration 
of the bill (H.R. 15209) making supple
mental appropriations for the fiscal year 
ending June 30, 1970, and for other 
purposes. 

Mr. BYRD of West Virginia. Mr. Presi
dent, I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I ask unanimous consent that the 
order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I just want to make it clear that I 
am ready to proceed, and that the quo
rum was not to accommodate me in any 
way. I just want to make it clear, if there 
is any misunderstanding. 

Mr. JAVITS. Mr. President, will the 
Senator yield? 

Mr. BYRD of West Virginia. I yield to 
the Senator from New York 

Mr. JAVITS. The Senator is absolutely 
correct. The quorum was for the pur
pose of giving notice to Senators who 
may desire to be heard upon this very 
important question. I take full respon
sibility for it. 

One other point, Mr. President, on 
another subject: We had a debate here 
in respect of the appropriation for HUD, 
the Housing and Urban Development Ad
ministration, on the adequacy of urban 
renewal funds, and the bill was then 
under the management of the Senator 
from Rhode Island (Mr. PASTORE). We 
very deeply felt that the urban renewal 
funds provided were inadequate, not only 
as to the need but also as to the urgent 
requirement of plans which would be 
very seriously interfered with. The stock 
of housing in the country would bema
terially curtailed if the plans did not 
proceed. 

In view of the very strong opinion of 
Senator PASTORE and our great confi
dence in him, those who felt as I did 
stayed our hand from any effort to in-

crease the amount of the urban renewal 
funds, with the understanding that when 
a supplemental came along-the time of 
the supplemental not being expressly 
designated-we would have an opportu
nity to deal with the question again, 
based upon a specified set of facts as to 
the exact parameters of the requirement, 
within the strict limitations as I have 
stated. 

This is the first supplemental that has 
come along since that time, and we have 
endeavored, with the Secretary of HUD, 
to get the kind of figures that could be 
used as a basic representation to the Sen
ate for the purpose of seeking supple
mental appropriation for urban renewal 
funds. The Secretary advises us that he 
will be unable to give us the kind of fig
ures he wants to 3ive us in terms of ac
curacy and predictability, and in terms of 
the kind of figures we want, until Jan
uary. 

I make this statement only to explain 
that this is .an ongoing matter of action 
for me and the others interested, and 
that we will seek the earliest opportunity 
with relevance to the essential factual 
data to bring about an adequate appro
priation for that purpose. 

Mr. BYRD of West Virginia. Does the 
Senator wish to include in this bill 
moneys for the item? 

Mr. JAVITS. I just explained that 
I--

Mr. BYRD of West Virginia. I am sor
ry. I was speaking with another Senator. 

Mr. JAVITS. I just explained that we 
do not have the kind of figures that we 
promised Senator Pastore, who joined us 
in the request, we should have. But I did 
not want to let the first supplemental 
go by since that debate without account
ing for why we were not moving now on 
this one, and without pointing out that 
we would move probably early in Janu
ary or certainly in January, as soon as 
we had the necessary factual basis; be
cause the kind of definition figures we 
want are rather strict, and the Secretary 
wants to be very sure of his ground be
fore giving us the information. 

I emphasize that this does not repre
sent any initiatory action by him. It 
will be our action, but he will give us 
at our request--jojned in by Senator 
PASTORE and other Senators-the basic 
factual data upon which we may pro
ceed. 

Mr. BYRD of West Virginia. Very 
well. I want the Senator to know that I 
am sympathetic toward the item; and at 
such time as he and other Senators have 
secured the information they are seek
ing, as chairman of the Subcommittee 
on Deficiencies and Supplementals, I will 
be glad to have a hearing and to be as 
helpful as I can. 

Mr. JAVITS. I thank the Senator. 
Mr. BYRD of West Virginia. I yield to 

the Senator from Arkansas. 

THE NIGHTMARE OF THE DISTRICT 
OF COLUMBIA SCHOOLS 

Mr. McCLELLAN. Mr. President, on 
yesterday, when we had under considera
tion H.R. 13111, making appropriations 
for the Department of Labor and Health, 
Education, and Welfare, in opposing an 
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amendment o1Iered by the distinguished 
minority leader, the Senator from Penn
sylvania, I said, among other things, at 
page 39535 of the RECORD: 

Today it is not a question of improving 
eduoation. The effort is centered upon inte
gration in education. Look at the schoolS 
in Washington, D.C., if we want an example. 

As integration of schools was forced, many 
white people moved away. Dislocations and 
disruptions occurred. And today we have an 
intolerable condition in the Nation's Capital, 
an educational jungle where teachers' lives 
are not safe, where pupils are not safe, and 
where lawlessness and violence reign to such 
an extent that the doors of school buildings 
today are padlocked for protection and safety 
of those on the inside. 

Mr. President, in today's Washington 
Daily News there is a front page article 
by Richard Starnes entitled, "The Night
mare of the District of Columbia 
Schools." The article conclusively sup
ports and confirms the above statement 
that I made in my address to the Senate 
yesterday. It is not just a horrible situa
tion that prevails here in the schools, it 
is alarming and distressing. This article 
demonstrates the need for immediate 
acton to provide safety for the school 
personnel in the District of Columbia. 

What I said yesterday about school 
conditions was an exaggeration. Obvious
ly it was an understatement of the ter
rible conditions that prevail. They are 
worse than I stated them to be. 

Mr. President, I ask unanimous con
sent to have printed in the RECORD the 
article which was published today in the 
Washington Daily News entitled, "The 
Nightmare of the District of Columbia 
Schools." 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

THE NIGHTMARE OF DISTRICT OF COLUMBIA 

ScHooLs 
(By Richard Starnes) 

Enter the dirty, tombstone-colored build
ing and you walk into a nightmare world 
where an aura of diffuse terror falls into 
step beside you. 

There is a sound in the air that bespeaks 
Kafka 's madhouse, a subdued keening, a 
wordless language that murmurs violence, 
despair, savagery and dread. The sound is a.n 
overture to hysteria, an obbligato written for 
the destruction of a society. 

There are wardens wherever you look, but 
it isn't a prison. There is the unmistakable 
stink of lunacy on the place, but It is not an 
asylum. Where you are is a public school. 
It might be any one of a hundred In Wash
ington (or, perhaps, in any other American 
ghetto, circa 1969). 

It may be unfair to single out one school, 
for its most awful crime is that it 1s fairly 
typical. This one happens to be Shaw Junior 
High, and it is a monument to an unpre
cedented epoch of murder, rape, extortion 
and fear that has all but destroyed the public 
school system in the nation's capital. 

IN RIOT ARE& 

Shaw sits in the middle of Washington's 
"charcoal alley"-the central ghetto that 
was burned and pillaged 1n the riots of April 
1968. Because it is so typical of the disaster 
that has overtaken the public schools here it 
is worth a closer look. But it is a look tha.t 
should be taken within this perspective: 

The District of Columbia school system, in 
the words o! its acting superintendent, has 
been "seriously crippled" by vandalism and 
thefts, security of children has reached "a 

horrible point," classroom intruders have 
posed a "severe" threat to education. 

At Cardozo High School, 13th and Clifton 
streets nw, two to three purse snatchings oc
cur in the school cafeteria every day, despite 
the fact that a policeman is on duty during 
school hours. Last winter at oardozo an as
sistant principal was shot and killed by 
youths who robbed the school bank. 

At Hart Junior High, 601 Mississippi-av se, 
the score since school opened in September 
is two burglaries, one safe cracking, 20 a.s
saults, an equal number of cases of extortion, 
more than a score of lockers looted, and an 
undetermined amount of teaching equip
ment stolen or vandalized. 

An epidemic of robbery, beating and ex
tortion has created a reign of terror for chil
dren attending public schools in the area cf 
Bolling Air Force Base and the U.S. Naval 
Station in southeast Washington. Mrs. Gladys 
Ford, president of the Military Parents Asso
ciation, told authorities that career service 
men were quitting the military rather than 
expose their children to the jungle atmos
phere. "Our children are being robbed and 
beaten every day," she said. 

On the first day of school a Paul Junior 
High teacher was knocked unconscious. It 
was the third such episode in less than a 
year, and teachers threatened a march on the 
Capitol to demand protection. 

In the Anacostia (far southeast) area of 
the city one girl wa.s put on tranquilizers 
after young thugs tore off her shirtwaist and 
bra during a robbery. 

Early this week at Anacostia High School 
(scene of a shootout with .45s last year) a 
pupil was shot and critically wounded in a 
washroom. 

A class at Monroe Elementary School (725 
Columbia road nw) was held at gunpoint 
just after the start of the current school 
year and a teacher's purse was looted of the 
$2 it contained. 

A teacher at McFarland Junior High 
School (Iowa.-av and Webster-st nw) told a 
Congressional inquiry two months ago that 
he spent most of his time as a jailer, cop 
and disciplinarian. Three weeks after school 
Rtarted this fall he was beaten up by five 
drunken youths who invaded his classroom 
and began over-turning desks. A policeman 
advised him to " ... get yourself a club" if 
it happened again. 

Since much of the violence comes from 
dropouts and truants most school officials 
try to restrict access to the schools to pupils 
who are actually attending classes. This has 
led to the chaining and padlocking of all but 
one or two exits in a number of schools, 
a clear violation of the law that has alarmed 
Fire Department officials. Altho fire marshals 
have made representations to principals of 
the schools involved the practice has not 
stopped. 

BLACKBOARD JUNGLE 

A durable--almost heroic-first witness to 
this nightmare is Percy Ellls, principal of 
Shaw Junior High, a Negro who goes every
where in his seedy old school at a dead run, 
who takes cheerless pride in telling it like 
it is, and who might make a fruitful source 
for some latter-day Gibbon recording the 
decline and fall of the American civilization. 
Mr. Ellis has a round, smooth face that mir
rors tragedy, elation, moody refiection and 
ominous forboding with the quick fluency 
of a performer schooled in Chinese drama. 

With the quick hands of a welterweight, 
Mr. ElUs intercepts a skinny black child who 
is sliding along a corridor. 

"What are you doing with those rubber 
bands on your wrist?" he demands. "Take 
them off'. Throw them in the waste basket." 

With the expertise of an old cop he frisks 
the child, and then tells him to return to 
his home room. When the child is gone Mr. 
Ellis answers a question posed by a visitor 
naive in the ways of the blackboard jungle. 

HALL WALKER 

"Why did I take the rubber bands? Because 
I have two gOOd eyes and I want to keep 
them. These hallwalkers use rubber bands as 
slingshots, and their ammunition is staples. 
He has not had any eyes put out yet, and 
I'd like to keep it that way." 

Another question elicits the information 
that a "hallwalker" is a youth-truant or 
dropout-who invades the school but does 
not attend classes. 

In Mr. Ellis' office a tray of untouched 
lunch, a wilted sandwich and a sagging piece 
of cherry pie, bears additional witness that 
the principal of a District of Columbia public 
school has no more time for lunch than the 
master of a burning passenger vessel would. 

But all this is prologue. The real message 
of archetypal Shaw 1s the ominous shadow 
ot the future that it casts. 

"Something happened six months ago," Mr. 
Ellls tells his visitor. "It became different, 
much more difficult, almost unmanageable." 
Three veteran women teachers have come to 
the principal's office now-women like those 
for whom the word "dedicated" first was 
coined-and 1n deference to them Mr. Ellis 
takes rare recourse to euphemism. "Since 
school started I've been called s .o.b. and m.f. 
more times than 1n all my 21 years in the 
schools before. They stop you in the halls 
and want to fight you. And it 1s going to get 
worse. Something is happening." 

VOLATILE 

One of the teachers, bright, articulate and 
(curiously, like so many others in the front 
line of Washington's school system) a chain 
smoker, takes up the dreadful hard kernel 
of the story. 

"There is something unusually volatile 
about Shaw," she muses. "SO often we have 
been the first wave of whatever is going tu 
happen. Ten years ago it was gangs, and every 
boy wore the uniform jacket of his gang or 
club. Then, long before it began to happen 
elsewhere, the gangs disappeared at Shaw. 
After that, say two years ago, we began 
having fires ... " The sentence hangs unfin
ished in the air, while everyone in the room 
is reminded that 20-odd months ago the riot 
fires consumed a great deal of the ghetto area 
around Shaw. "And now ... "Again she lets 
her listeners complete the sentence them
selves. 

Now Shaw is a place of aimless violence, 
where hallwalkers sow terror, where burly 
assistant principals stand guard at doors and 
stairways, where little children are drilled 
in the safest method of reacting to extortion. 

EXHAUSTION 

Like chain smoking, exhaustion is another 
hallmark of the people who are trying to 
keep Washington's public schools from slip
ping the last inch into the lnferno. At 5 
p.m. it is dark outside, and the lurking shad
ows in the hallways contain a malignant 
promise that is enough to raise the halr on 
a vet eran of Vietnam, Watts and other way
stations in our hard hat society. But Percy 
Ellis is still at it, explaining, preaching, like 
some despairing ancient mariner unwilling 
to miss an opportunty to tell a man from the 
other side what is happening here, where it ls 
at. 

"The (Teachers') union is responsible for a 
lot of this," he says. "This isn't a 9 to 5 job 
here. It takes dedication. Like those three 
great ladies who were here earlier. But we 
aren't getting that kind any more, we're get
ting a new breed. They won't take hall duty, 
which is the only thing that keeps us alive 
here. They won't offer that extra effort that 
ls a minimum requirement here. 

"We are trying to hold back disaster, and 
with them everything is a grievance. Two or 
three a week. Children in Shaw need self-re
spect, for example, and we know that a 
child's opinion of himself, his morale, is 
conditioned by his appearance. Until two or 
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three months ago we had a necktie rule here; 
it was difficult to enforce, yes, but it was a 
valuable thing. But they made a grievance 
out of it, and we got orders from. the super
intendent's office to stop it. Things have 
gotten worse since." 

RACIAL IMBALANCE 

Not everyone who was interviewed durtng 
a week-long survey of the beleaguered Wash
ington schools agreed that the Washington 
Teachers Union (WTU) was a major factor 
in the coming collapse of the system. But 
most agreed with Mr. Ellls about a number 
of other elements in the gathering disaster. 

From a number of di1ferent vantage points, 
everyone alludes to the fact that integration 
has been a failure in Washington. The 
schools here are between 93 and 94 per cent 
black. Even busing, which is done to a lim
ited extent, cannot redress the imbalance. 
Some experts (among them the voluble Percy 
El11s) vow that no improvement can be ex
pected until whites are somehow encouraged 
to return to the city. Others insist the prob
lem is not one of race, but of poverty, and 
point to an unemployment rate among 
ghetto youths that may be more than 25 
per cent. Almost everyone agrees that one 
cause is a creaking, time-encrusted bureauc
racy that is unable to deal with the explosive 
problems that confront it. While Congress, 
the city's perennial scapegoat, is not wholly 
blameless, a good case can be made that the 
bulk of the blame lies elsewhere. 

Sen. William Proxmire, D-Wis., a member 
of the Appropriations Committee considering 
the school system's $185 million annual 
budget, recently offered figures to show that 
Washington was "right on top" in per capita 
expenditure per pupil. At $982 per year, ac
cording to Sen. Proxmire, the nation's capital 
compares favorably with Cleveland's $800, 
Boston's $885 and Atlanta's $772. 

HISTORY OP NEGLECT 

Benjamin J. Hen1ey, the city's acting su
perintendent of schools (another worn-out 
chain smoker) is quick to admit the manifest 
ailments that affiict the schools, and cites 
"a long history of neglect" to explain them. 

"We have urgent needs in employment, 
housing, education and health," he told a 
recent visitor to his top floor office in one 
of Washington's newest high rise buildings. 
"In the far southeast overcrowding is almost 
unbelievable. We need staff development-all 
of us need re-training." 

Why the terribly physical toll on school 
buildings? Why more than $200,000 worth 
of broken windows in the schools every year? 

"The schools represent the power struc
ture," Mr. Hen1ey replies slowly. "The schools 
are an agency to which people turned with 
hope, and it has not done what was hoped 
for. If we could handle the materials that are 
needed quickly enough, if we had a mecha
nism that really made teachers think that 
their feelings were being taken into account, 
if we could respond quickly to critical situa
tions, morale could be helped measurably." 

IMPROVE READING 

Mr. Hen1ey sighs ponderously and lights 
another cigaret. "If I could have one wish 
I would have every teacher given the skills 
needed to improve reading in our schools. 
We would reduce dropouts. We would con
vince the community that we are doing what 
we are supposed to be doing." 

In spite of the bubbling of the volcano 
beneath him, Henley says he is convinced 
things are getting a little better. "Student 
unrest is lessening," he insists. "We've been 
thru two moratoriums this fall with no prob-
lems. We have had a championship football 
game without incident." 

Not unexpectedly the Washington Teach
ers Union takes a somewhat different atti
tude toward the convulsion that has beset 
the school system. WTU President William 
Simons cautiously concedes "Yes, there is a 

problem. But nevertheless a learning program 
is going on for many children. The problem 
that does exist is a shortage of classroom 
facilities, too-large classes. The average is 
35, it should be 25, and 20 for the very early 
grades." 

(But again Shaw's tough-minded Percy 
Ellis: "Teacher-student ratios are meaning
less. We have 1,300 enrolled in Shaw, and on 
an average day 20 per cent will be absent. 
Some classes might show as many as 45 
on the books, but you visit the room and 
you'll find eight or 10 actually attending.") 

DISCIPLINE 

WTU defends its intervention in the great 
necktie dispute, calling a dress code "abso
lutely unnecessary." But it turns out that 
during contract negotiations for Washing
ton's 8,000 teachers (of whom about half 
belong to WTU) the union opposed a dress 
code for teachers. "We could hardly op
pose it for teachers and accept it for the 
children," a union spokesman said. 

The next witness is the Proxmire commit
tee. "Whatever the problems of the District 
school system,'' a recent committee paper 
said, "the committee suggests that they are 
perhaps not wholly related to the present 
level of resources being committed to it. 

"The children of the District of Columbi·a 
are entitled to better educational advantages 
than they are receiving. The schools have 
both the personnel and financial means to 
mold a system of public education second to 
none." 

And at the locked and guarded door of 
Shaw, a final word from Principal Ellis: 

"Discipline has vanished from the homes 
and from the schools. It is in fact now 
impossible to fire or transfer a teacher. 
Nothing can be accomplished without dis
ctpline. Above all else we need discipline, 
discipline, discipline." 

Mr. BYRD of West Virginia. Mr. 
President, I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. BYRD of West Virginia. Mr. Presi
dent, I ask unanimous consent that the 
order for the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

MESSAGE FROM THE HOUSE 
A message from the House of Repre

sentatives, by Mr. Bartlett, one of its 
reading clerks, announced that the 
House had passed, without amendment, 
the bill <S. 59) to authorize the Secre
tary of the Army to adjust the legisla
tive jurisdiction exercised by the United 
States over lands within the Army Na
tional Guard Facility, Ethan Allen, and 
the U.S. Army Materiel Command Fir
ing Range, Underhill, Vt. 

The message also announced that the 
Hou:se had agreed to the amendments of 
the Senate to the bill <H.R. 9334) to 
amend title 38 of the United States Code 
in order to improve and make more ef
fective the Veterans' Administra.tion pro
gram of sharing specialized medical 
resources. 

The message further announced that 
the House had agreed to the amend
ments of the Senate to the bill (H.R. 
11959) to amend chapters 31, 34, and 35 
of title 38, United States Code, in order 
to increase the rates of vocational reha
bilitation, educational assistance and 

special training allowance paid to eligi
ble veterans and persons under such 
chapters, with amendments, in which it 
requested the concurrence of the Senate. 

The message also announced that the 
House had agreed to the report of the 
committee of conference on the disagree
ing votes of the two Houses on the 
amendments of the Senate to the bill 
(H.R. 15090) making appropriations for 
the Department of Defense for the fiscal 
year ending June 30, 1970, and for other 
purposes; and that the House receded 
from its disagreement to the amend
ments of the Senate numbered 8, 10, 11, 
2~ 2~ 24, 26, 27, 29, 31, 33, 34, 3~ 3~4~ 
41, 43, and 44 to the bill and concurred 
therein. 

The message further announced that 
the House had passed the following bills, 
in which it requested the concurrence of 
the Senate: 

H.R. 12535. An act to authorize the Secre
tary of the Army to release certain restric
tions on a tract of land heretofore conveyed 
to the State of Texas in order that such land 
may be used for the city of E1 Paso North
South Freeway; and 

H.R. 13716. An act to improve and clarify 
certain laws affecting the Coast Guard Re
serve. 

HOUSE BILLS REFERRED 

The following bills were each read 
twice by their titles and referred as in-
dicated: ' 

H.R. 12535. An act to authorize the Secre
tary of the Army to release certain restric
tions on a tract of land heretofore conveyed 
to the State of Texas in order that such land 
may be used for the city of E1 Paso North
South Freeway; to the Committee on Armed 
Services. 

H.R. 13716. An act to improve and clarify 
certain laws affecting the Coast Guard Re
serve; to the Committee on Commerce. 

SUPPLEMENTAL APPROPRIATIONS, 
1970 

The Senate continued with the consid
eration of the bill (H.R. 15209) making 
supplemental appropriations for the fis
cal year ending June 30, 1970, and for 
other purposes. 

Mr. BYRD of West Virginia. Mr. Presi
dent, I would hope we could get on with 
our consideration of this bill. We have 
only Friday and Saturday remaining in 
this week. This is the last appropriation 
bill, and once this bill has been acted 
upon by the Senate all that will remain 
will be conference reports and noncon
troversial measures which may be called 
up by unanimous consent. 

I know all Senators want to get home; 
some Senators have reservations on 
planes. We all want to get home to see 
our families. There is an excellent chance 
that we can get out of here sine die Sat
urday night if we pass this bill today. 
If the bill goes longer than today, then 
the chance is lessened for our being able 
to get out of here this week. We will 
be coming back, I understand, on the 
19th of January. Every additional day 
we can rest in December will give us 
more opportunity to be with our fami
lies and grandchildren and allow our 
staffs to be with their families, the hap-
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pier everyone is going to be at Christmas 
time, and the more refreshed all of us 
will be when we come back on January 
19. 

I am ready to vote on the bill--
Mr. JAVITS. Mr. President, will the 

Senator from West Virginia yield, be
cause we have a speaker ready? 

Mr. BYRD of West Virginia. I yield 
the fioor. 

Mr. FONG. Mr. President, the revised 
Philadelphia plan established by the De
partment of Labor has provided a sig
nificant motivation to employer, union, 
and minority groups within a number of 
cities for the voluntary negotiation of an 
agreement by which minority individu
als may be granted significant opportu
nity for employment within the 
construction industry. The discussions 
surrounding the negotiation of such vol
untary plans as well as the implementa
tion of those plans have provided a 
significant channel for civil rights ten
sions. It is believed that the elimination 
of the Philadelphia plan would reduce 
the incentives for such negotiations to 
the detriment of minority employment 
opportunity. 

The experience in Philadelphia with 
the revised Philadelphia plan has been 
excellent. The Department of Health, 
Education, and Welfare has approved the 
award of 14 contracts pursuant to the 
Philadelphia plan and has held a signifi
cant number of prebid conferences. No 
significant contractor or union objec
tion to the Philadelphia plan has been 
heard in prebid conferences or with 
respect to the award of any specific con
tract. 

The present controversy between the 
Department of Labor, supported by the 
Attorney General, and the Comptroller 
General does not involve a dispute be
tween Congress and the executive 
branch. Instead, the apparent contro
versy revolves around the interpretation 
of the intent of Congress in its enact
ment of the Civil Rights Act of 1964. The 
Comptroller General has interpreted that 
legislation in one way and the Attorney 
General in another manner. Thus, the 
matter involves only an interpretation 
of the intent of Congress and in no way 
can be interpreted as a confiict between 
the executive and congressional 
branches. Indeed, the Attorney General's 
opinion follows the wishes of Congress 
as expressed in the Civil Rights Act of 
1964 as he interprets those wishes. 

The conflicting interpretations of the 
Attorney General and the Comptroller 
General are most properly resolvable in 
the courts rather than before Congress. 
There exists a number of avenues for 
court review, for instance, a grantee of 
Federal funds may seek a declaratory 
judgment to determine whether the re
vised Philadelphia plan is legal. A con
tractor who does not receive payment be
cause of a disallowance by the Comp
troller General may sue the Federal Gov
ernment in the Court of Claims for pay
ment. 

The Comptroller General has stated 
that the Philadelphia plan is illegal. He 
may be right. If he is correct, then we 
should support him. He is our repre
sentative-the congressional watchdog. 

But there is also the opinion of the 

Attorney General and the opinion of 
the solicitor of the Labor Department 
and their opinions are contrary to the 
opinion of the Comptroller General. They 
may be right also in their interpretation 
as to what the intent of Congress is. 

Thus, here we have a plan which the 
Comptroller General says is illegal, and 
the Attorney General and the solicitor 
of the Labor Department, on the other 
hand, say it is not illegal. 

Mr. PEARSON. Mr. President, will the 
Senator from Hawaii yield? 

Mr. FONG. I yield. 
Mr. PEARSON. What mechanism, in

stitution, or implementation of this plan 
gave rise to the circumstances by which 
the Comptroller General would issue any 
opinion as to the legality of the plan? 

Mr. FONG. As I understand it, 14 con
tracts were let, pursuant to the Phila
delphia plan, by the Department of La
bor. The goal, as they say, is to reach a 
certain number of minority employees 
who would be employed, and the Comp
troller stated that the plan was illegal. 

Mr. PEARSON. Well, who requested 
the opinion of the Comptroller? I do not 
think he makes it a practice of issuing 
opinions. 

Mr. FONG. That, I am not aware of. 
The Senator from North Carolina (Mr. 

ERVIN) had a hearing on this matter. 
Probably he could inform the Senator as 
to how this matter came before the 
Comptroller General. 

Mr. PEARSON. Actually, I am very 
much interested in what the Senator 
from Hawaii said, that there is really no 
conflict between Congress and the exec
utive branch, since the Comptroller Gen
eral and many Senators feel that it is. 

I was concerned and interested to 
know by what means, at whose request, 
or under what circumstances, the legal 
department, the arm of Congress, issued 
an opinion. 

Mr. FONG. I cannot answer that ques
tion. 

Mr. PEARSON. What were the circum
stances by which the Attorney General 
was called to issue his opinion? 

Mr. ERVIN. Mr. President, complaints 
were made to the Comptroller General 
by the Association of General Contrac
tors of America. Complaints were made 
by the General Building Contractors As
sociation, Inc., of Philadelphia, Pa. Com
plaints were made by the Guild of Con
struction Trades, AFL-CIO. 

Mr. PEARSON. May I inquire of the 
Senator from North Carolina by what 
procedures were these complaints filed 
with the Comptroller General and why 
were they filed with his office? 

Mr. ERVIN. Because the United States 
Code, section 65 of title 31, places under 
the control of the Comptroller General 
the duty of seeing that all financial 
transactions of the Federal Government 
are consummated in accordance with 
laws, regulations, or other legal require
ments. And also because section 64, title 
31 of the United States Code provides 
that all balances of contracts shall be 
certified by the GAO from the settlement 
of all public accounts and provides that 
the certification of the GAO shall be final 
and conclusive upon the executive branch 
of the Government, and the Comptroller 

General did not want people to be enter
ing into contracts which he considered to 
be illegal and put in a position where he 
would have to deny payments of public 
accounts. 

Mr. PEARSON. To whom did the 
Comptroller General issue an opinion, 
to the Congress or those who filed the 
complaints? 

Mr. ERVIN. He advised the Secre
tary of Labor about it. He sent a long 
letter, giving his opinion, to the Secre
tary of Labor, simply because he con
ceived that it was his public duty to see 
that no contracts were made by the De
partment of Labor or with the Depart
ment of Labor which violated an act of 
Congress. 

Mr. PEARSON. May I assume, if the 
Senator will yield further, that the Sec
retary of Labor then asked the Attorney 
General of the United States to grant 
him his opinion in regard to these con
tracts? 

Mr. ERVIN. The Attorney General 
wrote an opinion to the Secretary of La
bor in which he states that if the Phila
delphia plan is forbidden by the Civil 
Rights Act of 1964, title VII, it is invalid. 
That is what the Attorney General says. 
The Attorney General undertook to say 
that contractors who contract with the 
Government are not covered by the Civil 
Rights Act of 1964, title VII. 

Subsection {b) of section 2000 E, 
states: 

(b) The term "employer" means a person 
engaged in an industry affecting commerce 
who has twenty-five or more employees for 
each working day in each of twenty or more 
calendar weeks in the current or preceding 
calendar year, and any agent of such a per
son, but such term does not include (1) the 
United States, a corporation wholly owned 
by the Government of the United States, an 
Indian tribe, or a State or polltical subdivi
sion thereof, (2) a bona fide private member
ship club (other than a labor organization) 
which is exempt from taxation under section 
501 (c) of Ti·tle 26: Provided, That during the 
first year after the effective date prescribed 
in subsection (a) of section 716, persons hav
ing fewer than one hundred employees (and 
their agents) shall not be considered em· 
players, and, during the second year after 
such date, persons having fewer than sev
enty-five employees (and their agents) shall 
not be considered employers, and, during 
the third year after such date, persons hav
ing fewer than fifty employees (and their 
agents) shall not be considered employers: 
Provided further, That it shall be the pollcy 
of the United States to insure equal employ
ment opportunities for Federal employees 
without discrimination because of race, color, 
rellgion, sex or na,.tional origin and the Pres
ident shall utilize his existing authority to 
effectuate this policy. 

The Attorney General states in his 
opinion, in the :first place, that these 
contractors, the people who seek con
tracts with the Government, are not cov
ered by the act, although the act provides 
that all contractors, all employers em
ploying at least 25 men, in a business af
fecting interstate commerce, are covered. 
So that first position of the Attomey 
General is without validity. 

Then the Comptroller General said 
that subsection (j) of section 2000(e) (2) 
of title 42, United States Code, showed 
that the Philadelphia plan is contrary to 
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the act of Congress. That is title VII of 
the Civil Rights Act of 1964 and reads: 

Nothing contained in this subchapter shall 
be interpreted to require any employer, em
ployment agency, labor organization, or 
joint labor-management committee subject 
to this subchapter to grant preferential 
treatment to any individual or to any group 
because of the race, color, religion, sex, or 
national origin of such individual or group 
on account of an imbalance which may exist 
with respect to the total number or per
centage of persons of any race, color, religion, 
sex, or national origin employed by any 
employer, referred or classified for employ
ment by any employment agency or labor 
organization, admitted to membership or 
classified by any labor organization, or ad
mitted to, or employed in, any apprenticeship 
or other training program, in comparison 
with the total number or percentage of per
sons of such race, color, religion, sex, or na
tional origin in any community, State, sec
tion, or other area, or in the available work 
force in any community, State, section, or 
other area. 

The Attorney General's opinion is very 
peculiar on this point--

Mr. PEARSON. Mr. President, if the 
Senator will yield just a moment, I think 
he has really answered my question. I 
would just like to make this one point: 
that is-with the help of the Senator 
from North Carolina--that the means by 
which the opinions were rendered first 
by the Comptroller General and then by 
the Attorney General of the United 
States, it seems to me, indicate there is 
some conflict between Congress and the 
executive branch of the Government. I 
am not sure that is terribly important. 
Perhaps the fact that there is a conflict 
of opinion between laWYers-which is al
ways the case--is not so important as it 
is to find some way to find jobs and eco
nomic opportunities for the minorities in 
this country. 

Underneath all the real issues here, I 
think we have the confiicting issue be
tween an arm of Congress and the execu
tive branch of the U.S. Government. 

Mr. JAVITS. Mr. President, will the 
Senator yield? 

Mr. ERVIN. I would like to make one 
more statement and then yield the :floor. 

Mr. JA VITS. Mr. President, will the 
Senator yield? The facts are wrong. 

Mr. FONG. Mr. President, I have the 
:floor. 

Mr. JAVITS. Mr. President, will the 
Senator yield to me? 

Mr. FONG. I am very happy to yield 
to the Senator from New York. 

Mr. JAVITS. The fact is that the 
Comptroller General did not rule at the 
request of the contractors. His own let
ter is the best evidence of that. His let
ter, addressed to the Secretary of Labor, 
dated August 5, 1969, reads as follows: 

Questions have been submitted to our 
office by Members of Congress. 

That is why he ruled. He was asked 
by Members of Congress, and so he ruled. 
So the Attorney General ruled when re
quested by the Secretary of Labor. It is 
just as simple as that. 

Second, the statement was made that 
the Attorney General's opinion held that 
the contractors were not bound by the 
Civil Rights Act of 1964, but he held 
no such thing. I quote from the opinion: 

Nothing in the Philadelphia Plan requires 
an employer to violate section 703(a) ... 

which is the kernel of the Civil Rights 
Act of 1964. The letter is plain and ex
plicit. On my own time, I will try to elu
cidate this point. I did not want to let 
the record stand here with these state-
ments unrefuted. -

Mr. FONG. Mr. President, this matter 
embraces not only the opinions of the 
Attorney General and the Labor Depart
ment and the Comptroller General, but 
when one looks at the legalities involved, 
he will find the issue embraces the whole 
question of civil rights. There is no rea
son why this matter should be deba.ted 
at this time, when all of us are ready to 
go home and to be with our families at 
Christmas. There is no reason why this 
matter could not be left over until Jan
uary, when we come back, and take it up 
at that time. I cannot see any harm in 
deferring the matter until January, when 
we can have a full-fiedged debate on this 
question. 

The Labor Department has just issued 
a release relative to the rider which we 
have placed on the supplemental appro
priations bill, which reads: 

THE REVISED PHILADELPHIA PLAN 

Last night the SenSJte Appropriations Oom
mittee tacked a rider on the Supplementaa 
Appropriations Act which WQUld end the 
Ph!l.ladelphla Plan. 

The Revised Philadelphia Plan constittutes 
the most effect! ve, and indeed, the only ef
footive means dewloped to da.te to deal with 
the na.tion's oomm.itment to equal employ
ment opportunity in the construction indus
try. The experdence under the Plan has been 
eJOOellent. Fourteen oontracts contalin'ing the 
Plan's provisions ba.ve already been awarded 
and no significant objection has been raised 
in the locality to the award of th~e con
tracts. 

The legality of the Department of Labor•s 
Philadelphia Plan has been challenged by 
the Comptroller General despite a formal 
opin.!lon of the Atfitorney General that the 
Plan 1s legal under the Oivil Rights Act a.nd 
a legitimate exercise of the Department's 
respon&bility under Executive Order 11246. 

The Senate Committee on Approprl'ations 
has added to a supplemental appropli&tions 
bill a Section 904 entttled "The Philadelphia 
Plan." Sootion 904 states thalt no fund ap
propriated by any aot of Congress shall be 
available to finance any contract or agree
ment Which the Oomptroller General of the 
United States holds to be in conrtmvention 
of any Federral statute. 

Lt is clear that this proposed leg:islation is 
directed specdfic:aHy against the Depa.rtment 
of Labor's Revised Philadelphia Plan, al
though it has f'Rr brooder implications. 

If the Senate of the United States enacts 
the proposed Section 904, the Department's 
Ph1lade1phia Plan will be renderoo totally in
efi'ective_ In addition, the Comptroller Gen
eral has st'a.ted, despite oontrary opiniolll3 by 
courts throughout the land, that the entire 
concept of affirmative ootion in the employ
ment field is 11legal. 

Thus, Section 904, proposed as a rider to 
an appropriaVions bill, would, if enacted, 
destroy one of the most efi'ective civil rights 
tools availS~ble to th:is Government and would 
set back the course of civil rights. The Sen
ate of the United States could not ~ibly 
be c:ontemplat1ng any more disastrous piece 
of leglslation at this time in our nation'S 
history. The defeat of Section 904 is an ab
solute necessity. 

The appropriation rider would end this 
program, which is just beginning to demon
strate its merits. Questions of the validity 

of this Plan should be settloo not by an 
appropriation rider or by the opinion of 
the Comptroller General. They should be de
terminoo by the courts in the same way as 
other issues afi'ecting the civil rights of our 
citizens. 

I have received from the Solicitor of 
the Department of Labor a paper en
titled "Effects of the Rider to the Supple
mental Appropriation Act." It reads: 

1. The rider would transfer efi'ective ad
ministrative control over wage determina
tions under the Davis-Bacon Act, the Walsh
Healey Public Contracts Act and the Service 
COntract Act to the Comptroller General. 
If he determinoo that a determination was 
improperly made, no funds could be used 
to finance the contract that incorporated 
that warge determination. 

2. The rider would oust the jurisdiction 
of Contract Boards of Appeals in many in
stances. Regardless of decisions of a Board 
in favor of the contractor, the agency would 
not be able to make payment if the Comp
troller General held any term of the agree
ment in Violation of Federal law. 

3. The rider would oust the jurisdiction 
of the Court of Claims. The Comptroller Gen
eral has never considered himself bound by 
the judgment of the Court of Claims. If the 
Court of Claims entered a judgment for a 
contractor, funds would not be available to 
pay that judgment if the Comptroller Gen
eral did not agree with the decision of the 
court on the legality of the contract_ 

4. All agency rules and regulations on the 
implementation of Title VI of the Civil 
Rights Act could be enforced only if the 
Comptroller General agreed on their legal
ity-regardless of decisions of the courts. 

Mr. President, it can be seen that 
this rider to the supplemental appro
priation bill has broad implications. I do 
not think we could give to it the atten
tion it deserves at this time in our legisla
tive progress, because we are almost on 
the eve of sine die adjournment. 

If the Comptroller General is correct, 
and since he is an arm of Congress, we 
as Senators should support him. But he 
may not be correct. If the Attorney Gen
eral is correct, then, if we adopt this 
rider, we would have done an injustice 
to the whole Civil Rights program under 
the Philadelphia plan. 

I feel that we should wait; that this 
is not the time to debate this issue. It is 
a highly important issue and should be 
carefully debated. It deserves research 
on the part of all Members of the Senate. 

This matter came before the commit
tee only yesterday. I have not really had 
an opportunity to go deeply into it. I 
think it would be unwise for us at this 
time to try to enact the provisions of 
the rider in the appropriation bill now 
before the Senate. This is a far-reaching 
question. The spirit and effect of the 
Civil Rights Act would be lessened if the 
Philadelphia plan were to be adopted 
as a rider. 

Mr. President, I ask unanimous con
sent to have printed in the REcORD the 
rider to the supplemental appropriation 
bill; document "A'' of the U.S. Depart
ment of Labor; the paper entitled "Se
quential Steps Indicating How the Phil
adelphia Plan Operates"; and document 
"B," the order to the heads of all agencies 
of the Department of Labor from Arthur 
Fletcher, Assistant Secretary for Wage 
and Labor Standards. 

There being no objection, the items 
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were ordered to be printed in the RECORD, 
a.s follows: 

SEc. 904. In view of and in confirmation of 
the authority invested in the Comptroller 
General of the United States by the Budget 
and Accounting Act of 1921, as amended, no 
part of the funds appropriated or otherwise 
made available by this or any other Act shall 
be available to finance, either directly or 
through any Federal aid or grant, any con
tract or agreement which the Comptroller 
General of the United States holds to be in 
contravention of any Federal statute. 

[Document "A"] 
U.S. DEPARTMENT OF LABOR, 

OFFICE OF THE ASSISTANT SECRETARY, 
Washington, D.C., June 27, 1969. 

MEMORANDUM 

To: Heads of all agencies. 
From: Arthur A. Fletcher, Assistant Secre

tary for Wage and Labor Standards. 
Subject: Revised Philadelphia Plan for Com

pliance with Equal Employment Oppor
tunity Requirements of Executive Order 
11246 for Federally-Involved Construc
tion. 

1. Purpose: The purpose of this Order is 
to implement the provisions of Executive 
Order 11246, and the rules and regulations 
issued pursuant thereto, requiring a pro
gram of equal employment opportunity by 
Federal contractors and subcontractors and 
Federally-assisted construction contractors 
and subcontractors. 

2. Applicability: The requirements of this 
Order shall apply to all Federal and Fed
erally-assisted construction contracts for 
projects the estimated total cost of which 
exceeds $500,000, in the Philadelphia area, 
including Bucks, Chester, Delaware, Mont
gomery and Philadelphia counties in Penn
sylvania. 

3. Policy: In order to promote the full reali
zation of equal employment opportunity on 
Federally-assisted projects, it is the policy 
of the Office of Federal Contract Compliance 
that no contracts or subcontracts shall be 
awarded for Federal and Federally-assisted 
construction in the Philadelphia area on 
projects whose cost exceeds $500,000 unless 
the bidder submits an acceptable affirmative 
action program which shall Include specific 
goals of minority manpower utilization, 
meeting the standards included in the in
vitation or other solicitation for bids, in 
trades utilizing the following classifications 
of employees: 

Iron workers. 
Plumbers, pipefitters. 
Steamfitters. 
Sheetmetal workers. 
Electrical workers. 
Roofers and water proofers. 
Eleva tor construction workers. 
4. Findings: Enforcement of the nondis

crimination and affirmative action require
ments of Executive Order 11246 has posed 
special problems in the construction trades. 
Contractors and subcontractors must hire a 
new employee complement for each construc
tion job and out of necessity or convenience 
they rely on the construction craft unions 
as their prime or sole source of their labor. 
Collective bargaining agreements and/or es
tablished custom between construction con
tractors and subcontractors and unions fre
quently provide for, or result in, exclusive 
hiring halls; even where the collective bar
gaining agreement contains no such hiring 
hall provisions or the custom is not rigid, as 
a practical matter, most people working in 
these classifications are referred to the jobs 
by the unions. Because of these hiring ar
rangements, referral by a union is a virtual 
necessity for obtaining employment in union 
const ruction projects, which constitute the 
bulk of commercial construction. 

Because of the exclusionary practices of 
labor organizations, there traditionally has 
been only a small number of Negroes em
ployed in these seven trades. These exclusion
ary practices include: (1) failure to admit 
Negroes into membership and into appren
ticeship programs. At the end of 1967, less 
than one-half of one percent of the member
ship of the unions representing employees in 
these seven trades were Negro, although the 
population in the Philadelphia area during 
the past several decades included substan
tial numbers of Negroes. As of April1965, the 
Commission on Human Relations in Phila
delphia found that unions in five trades 
(plumbers, steamfitters, electrical workers, 
sheet metal workers and roofers) were "dis
criminatory" in their admission practices. In 
a report by the Philadelphia Local AF'L-CIO 
Human Relations Committee made public in 
1964, virtually no Negro apprentices were 
found in any of the building trades classes: 1 

(2) failure of the unions to refer Negroes for 
employment, which has resulted in large 
measure from the priorities in referral 
granted to union members and to persons 
who had work experience under union 
contracts. 

On November 30, 1967, the Philadelphia 
Federal Executive Board put into effect the 
Philadelphia Pre-Award Plan. The Federal 
Executive Board found that 2 the problem of 
compliance with the requirements of Execu
tive Order 11246 was most apparent in Phila
delphia in eight construction trades : elec
trical, sheetmetal, plumbing and pipefitting, 
steamfitting, roofing and waterproofing, 
structural iron work, elevator construction 
and operating engineers; and that local un
ions representing employees in these trades 
in the Philadelphia area had few minority 
group members and that few minority group 
persons had been accepted in apprenticeship 
programs. In order to assure equal employ
ment opportunity on Federal and Federally
assisted construction in the Philadelphia 
area, the plan required that each apparent 
low bidder, to qualify for a construction con
tract or subcontract, must submit a written 
affirmative action program which would have 
the results of assuring that there will be 
minority group representation in these 
trades. 

Since the Philadelphia Plan was put into 
effect, some progress has been made. Several 
groups of contractors and Local 543 of the 
International Union of Operating Engineers 
have developed an area program of affirma
tive action which has been approved by 
OFCC in lieu of other compliance procedures, 
but subject to periodic evaluation. The orig
inal Plan was suspended because of an Opin
ion by the Comptroller General that it vio
lated the principles of competitive bidding. 

Equal employment opportunity in these 
trades in the Phladelphia area is still far 
from a reality. The unions in these trades 
still have only about 1.6 percent minority 
group membership and they continue to 
engage in practices, including the granting 
of referral priorities to union members and 
to persons who have work experience under 
union contracts, which result in few Negroes 
being referred for employment. We find , 
therefore, that special measures are required 
to provide equal employment opportunity in 
these seven trades. 

In view of the foregoing, and in order 
to implement the affirmative action obliga
tions imposed by the equal employment op
portunity clause in Executive Order 11246, 
and in order to assure that the require-

1 Marshall and Briggs, Negro Participation 
in Apprenticeship Programs (Dec. 1966), pg. 
91. 

2 These findings were based on a detailed 
examination of available facts relating to 
building trades unions, area construction vol
ume and demographic data. 

ments of this Order conform to the prin
ciples of competitive bidding, as construed 
by the Comptroller General of the United 
States, the Office of Federal Contract Com
pliance finds that it is necessary that this 
Order, requiring bidders to commit them
selves to specific goals of minority man
power utilization, be issued. 

5. Acceptability of Affirmative Action 
Programs: A bidder's affirmative action pro
gram will be acceptable if the specific goals 
set by the bidder meet the definite standards 
determined in accordance with Section 6 
below. Such goals shall be applicable to 
each of the designated trades to be used 
in the performance of the contract whether 
or not the work is to be subcontracted. 
However, participation in a multi-employer 
program approved by OFCC shall be ac
ceptable in lieu of a goal for the trade in
volved in such training program. In no 
case shall there by any negotiation over the 
provisions of the specific goals submitted by 
the bidder after the opening of bids and prior 
to the award of the contract. 

6. Specific Goals and Definite Standards: 
a. General. The OFCC Area Coordinator, 

in cooperation with the Federal contracting 
or administering agencies in the Philadel
phia area, will determine the definite stand
ards to be included in the invitation for 
bids or other solicitation used for every 
Federally-involved construction contract in 
the Philadelphia area, when the estimated 
total cost of the construction project ex
ceeds $500,000. Such definite standards shall 
specify the range of minority manpower 
utilization expected for each of the desig
nated trades to be used during the per
formance of the construction contract. To 
be eligible for the award of the contract, 
the bidder must, in the affirmative action 
program submitted with his bid, set specific 
goals of minority manpower utilization which 
meet the definite standard included in the 
invitation or other solicitation for bids un
less the bidder participates in an affirma
tive action program approved by OFCC. 

b. Specific Goals. 
( 1) The setting of goals by contractors to 

provide equal employment opportunity is 
required by Section 60-1.40 of the Regula
tions of this Office (41 CFR § 60-1.40). Fur
ther, such voluntary organization of busi
nessmen as Plans for Progress have adopted 
this sound approach to equal opportunity 
just as they have used goals and targets for 
guiding their other business decisions. (See 
the Plans for Progress booklet Affirmative 
Action Guidelines on page 6.) 

(2) The purpose of the contractor's com
mitment to specific goals is to meet the con
tractor's affirmative action obligations and is 
not intended and shall not be used to dis
criminate against any qualified applicant or 
employee. 

c. Factors Used in Determining Definite 
Standards. A determination of the definite 
standard of the range of minority manpower 
utilization shall be made for each better
paid trade to be used in the performance of 
the contract. In determining the range of 
minority manpower utilization that should 
result from an effective affirmative action 
program, the factors to be considered will 
include, among others, the following: 

(1) The current extent of minority group 
participation in the trade. 

(2) The availability of minority group 
persons for employment in such trade. 

(3) The need for training programs in the 
area and/or the need to assure demand for 
those in or from existing training programs. 

(4) The impact of the program upon the 
existing labor force. 

7. Invitation for Bids or Other Solicitations 
for Bids: Each Federal agency shall inolude, 
or require the applicant to include, in the 
invitation for bids, or other solicitation used 
for a Federally-involved construct ion con
tract, when the estimated total cost of the 
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construction project exceeds $500,000 a no
tice stating that to be eligible for award, 
each bidder will be required to submit an 
acceptable affirmative action program con
sisting of goals as to minority group par
ticipation for the designated trades to be 
used in the performance of the contract-
whether or not the work is sul:>oontracted. 
Such notice shall include the determination 
of the range of minority group ut111zation 
(described in Section 6 above) that should 
result from an effective affirmative action 
progr.am based on an evaluation of the fac
tors listed in Section 6c. The form of such 
notice shall be substantially similar to the 
one attached as an appendix to this Order. 
To be acceptable, the affirmative action pro
gram must contain goals which are at least 
within the range described in the above no
tice. Such goals must be provided for each 
designated trade to be used in the per
formance of the contract except that goa.ls 
are not required with respect to trades cov
ered by an OFCC approved multi-employer 
program. 

8. Post-Award Compliance: a. Each agency 
shall review contractors' and subcontractors' 
employment practices during the perform
ance of the contract. If the goals set forth in 
the affirmative action program are being· 
met, the contractor or subcontractor will be 
presumed to be in compliance with the re
quirements of Executive Order 11246, as 
amended, unless it comes to the agency's 
attention that such contractor or subcontrac
tor is not providing equal employment op
portunity. In the event of failure to meet 
the gOOJ.s, the contractor shall be given an 
opportunity to demonstrate that he made 
every good faith effort to meet his commit
ment. In any proceeding in which such good 
faith performance is in issue, the contrac
tor's entire compliance posture shall be re
viewed and evaluated in the process of con
sidering the imposition of sanctions. Where 
the agency finds that the contractor or sub
contractor has failed to comply with the re
quirements of Executive Order 11246, the 
implementing regulations and its obligations 
under its affirmative action program, the 
agency shall take such action and impose 
such sanctions as may be appropriate under 
the Executive Order and the regulations. 
Such noncompliance by the contractor or 
subcontractor shall be taken into considera
tion by Federal agencies in determining 
whether such contractor or subcontractor 
can comply with the requirements of Execu
tive Order 11246 and is therefore a "respon
sible prospective contractor" within the 
meaning of the Federal procurement regu
lations. 

b. It is no excuse that the union with 
which the contractor has a collective bar
gaining agreement failed to refer minority 
employees. Discrimination in referral for em
ployment, even if pursuant to provisions Of a 
collective bargaining agreement, is prohibited 
by the National Labor Rel•ations Act and 
Title VII of the Civil Rights Act of 1964. It is 
the longstanding uniform policy of OFCC 
that contractors and subcontractors have a 
responsib111ty to provide equal employment 
opportunity if they want to participate in 
Federally-involved contracts. To the extent 
they have delegated the responsibility for 
some of their employment practices to some 
other organization or agency which prevents 
them from meeting their obligations pur
suant to Executive Order 11246, as amended, 
such contractors cannot be considered to 
be in compliance with Executive Order 11246, 
as amended, or the implementing rules, regu
lations and orders. 

9. Exemptions: 
a. Requests for exemptions from this Or

der must be made in writing, with justifica
tion, to the Director, Office of Federal Con
tract Compliance, U.S. Department of Labor, 
Washington, D.C. 20210, and shall be for-

warded through and with the endorsement of 
the agency head. 

b. The procedures set forth in the Order 
not apply to .any contract when the head of 
the contracting or administering agency de
termines that such contract is essential to 
the national security and that its award 
without following such procedures is neces
sary to the national security. Upon making 
such .a determination, the agency head will 
notify, in writing, the Director of the Office 
of Federal Contract Compliance within thirty 
days. 

c. Nothing in this Order shall be inter
preted to diminish the present contract 
compliance review and complaint programs. 

10. Authority: The Order is issued pur
suant to Executive Order 11246 (30 F.R. 
12319, Sept. 28, 1965) Parts II and III; Execu
tive Order 11375 (32 F.R. 14303, Oct. 17, 
1967) ; and 41 CFR Chapter 60. 

11. Effective Date: The provisions of this 
Order will be effective with respect to trans
actions for which the invitations for bids or 
other solicitations for bids are sent on or 
after July 18, 1969. 

APPENDIX 

(For inclusion in the Invitation or Other 
Solicitation for Bids for a Federally-Involved 
Construction Contract When the Estimated 
Total Cost of the Construction Project Ex
ceeds $500,000.) 
NOTICE OF REQUIREMENT FOR SUBMISSION OF 

AFFIRMATIVE ACTION PLAN TO ENSURE EQUAL 

EMPLOYMENT OPPORTUNITY 

1. It has been determined that in the per
formance of this contract an accepta.ble af
firmative action program for the trades spe
cified below will result in minority manpower 
utilization within the ranges set forth next 
to each trade: 

Identification of trade 
Range of minority group employment 

2. The bidder shall submit, in the form 
specified below, with his bid an affirmrutive 
action program setting forth his goals as to 
minority manpower utilization in the per
formance of the contract in the trades spe
cified below, whether or not the work is 
subcontracted. 

The bidder submits the following goals of 
minority manpower utilization to be 
achieved during the performance of the con
tract: 

Identifica.tion of trade 
Estimated total employment for the trade 

on contract 
Number of minority group employees 

(The bidder shall insert his goal of minor
ity manpower utilization next to the name 
of each trade listed.) 

3. The bidder also submits that whenever he 
subcontracts a portion of the work in the 
trade on which his goals of minority man
power utilization are predicated, he will ob
tain from such subcontractor an appropriate 
goal that will enable the bidder to achieve 
his goal for that trade. Failure of the sub
contractor to achieve his goal will be treated 
in the same manner as such failure by the 
prime contractor prescribed in Section 8 of 
the Order from the Office of Federal Con
tract Compliance to the Heads of All Agen
cies regarding the Revised Philadelphia Plan, 
dated June 27, 1969. 

4. No bidder will be awarded a contract un
less his affirmative action program contains 
goals falling Within the range set forth in 
paragraph 1 above, provided, however, that 
participation by the bidder in multi-em
ployer program approved by the Office of Fed
eral Contract Compliance will be accepted as 
satisfying the requirements of this Notice in 
lieu of submission of goals with respect to 
the trades covered by such multi-employer 
program. In the event that such multi
employer program is applicable, the bidder 

need not set forth goals in paragraph 2 above 
for the trades covered by the program. 

5. For the purpose of this Notice, the term 
minority means Negro, Oriental, American 
Indian and Spanish Surnamed American. 
Spanish Surnamed American includes all 
persons of Mexican, Puerto Rican, Cuban or 
Spanish origin or ancestry. 

6. The purpose of the contractor's commit
ment to specific goals as to minority man
power utilization is to meet his affirmative 
action obligations under the equal oppor
tunity clause of the contract. The commit
ment is not intended and shall not be used 
to discriminate against any qualified appli
cant or employee. 

7. Nothing contained in this Notice shall 
relieve the contractor from compliance with 
the provisions of Executive Order 11246 and 
the equal opportunity clause of the contract 
with respect to matters not covered in this 
Notice, such as equal opportunity in em
ployment in trades not specified in this No
tice. 

8. The bidder agrees to keep such records 
and to file such reports relating to the pro
visions of this Order as shall be required by 
the contracting or administering agency. 

[From the U.S. Department of Labor, Wage 
and Labor Standards Administration, 
Washington, D.C., December 1969] 
SEQUENTIAL STEPS INDICATING HOW THE 

PHILADELPHIA PLAN OPERATES 

INTRODUCTION 

This paper portrays the actual administra
tion of the Philadelphia Plan by the Office of 
Federal Contract Compliance (hereinafter 
referred to as OFCC) and by those Federal 
agencies having Federal and Federally-as
sisted construction projects in the five coun
ty Philadelphia area. It does not purport to 
contain an explanation of the carefully de
vised procedure under which ranges of 
minority manpower utilization are estab
lished. A detailed explanation of the method 
by which the ranges were devised for the 
Philadelphia area is set forth in OFCC Mem
orandum dated June 27, 1969, and OFCC 
Order dated September 23, 1969 (copies of 
which are annexed hereto, marked "A" and 
"B," respectively, and incorporated herein). 

Further, this paper does not purport to 
answer such legal questions as have been 
raised concerning the validity of the ranges. 
A complete explan81tion of the legal basis for 
the ranges is contained in the Opinion of the 
Attorney General dated September 22, 1969, 
and Legal Memoranda prepared by the So
licitor of Labor. 
STEPS IN ADMINISTRATION OF THE PHILADELPHIA 

PLAN 

Step 1: The Philadelphia Plan became ap
plicable, as set forth in Section 10 of OFCC 
Order of September 23, 1969, with respect to 
transactions for which the invitations for 
bids or other solicitations for bids were sent 
on or after September 29, 1969. Prior to this 
date, OFCC Memorandum of June 27, 1969, 
and OFCC Order of September 23, 1969, were 
disseminated to those Federal agencies which 
it was anticipated would be involved in the 
administration of the Philadelphia Plan. (A 
list of these agencies is contained in the doc
ument, annexed hereto marked "C," and in
corporated herein.) 

Step 2 : Those Federal agencies, listed in 
document "C" referred to above, are required 
to notify applicants, contractors and sub
contractors of the content and the operation 
of the Philadelphia Plan. All such agencies 
are responsible for monitoring the progress 
of the Plan, from the initial stages of a proj
ect through to its completion, receiving 
reports from contractors, determining 
whether proper records are being kept, and 
obtaining compliance. In discharging this 
responsibility, OFCC is responsible for gen
eral policy direction of the agencies' efforts 
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and for eliminating any possibility of dupli
cation of effort. 

Step 3 : Every Federal agency responsible 
for administration of the Philadelphia Plan 
includes and requires all applicants for Fed
eral assistance, as defined by Executive Or
der 11246, to include copies of OFCC Memo
randum of June 27, 1969, and OFCC Order 
of September 23, 1969, in each invitation or 
other such solicitation for bids. All project 
advertisements include a statement that the 
project is subject to the Philadelphia Plan 
and that the contractor and subcontractors 
must be Equal Opportunity Employers as re
quired by Executive Order 11246 and regu
lations promulgated thereunder. 

Step 4: Normally, pre-bid conferences are 
held to discuss technical and other aspects 
of a particular project. At each such confer
ence, those in attendance are given a de
tailed explanation of how the Plan operates 
and are afforded an opportunity to ask any 
questions they might have concerning the 
Plan. Every bidder can receive specific guid
ance as to how to prepare and submit his 
goals for each of the designated trades. 

Step 5: In preparing and submitting his 
goals, a contractor uses the format contained 
in the Appendix to OFCC Order of Septem
ber 23, 1969. (This Appendix is a part of 
document "B.") After reviewing his own la
bor force needs and those of prospective sub
contractors, the bidder chooses and inserts 
his goals of minority manpower utilization 
next to the name of each trade listed for 
those years during which it is contemplated 
he will perform any work or engage in any 
activity under the contract. The goals, which 
are the result of the contractor's own de
termination of his ability to employ minority 
persons in the trades listed in the Philadel
phia Plan, in this form are then submitted by 
the contractor and are included as part of 
his bid. 

If a portion of the project is to be subcon
tracted, the contractor must include appro
priate goals in each subcontract and these 
goals become the goals of his subcontractor. 
However, the prime contractor is not ac
countable for the failure of his subcontrac
tor to make every good-faith effort to meet 
his goals. A subcontractor is accountable for 
his own effort to comply with the require
ments of the Plan. Therefore, any such goals 
should be selected by a contractor only after 
consultation with all known subcontractors. 

Step 6: All bids and goals submdtted are 
reviewed by the administering agency. To be 
ellgible for the award of the contract, the 
bidder must select goals for each trade and 
for every year which he is involved on the 
project falling within the ranges set forth in 
the Order of September 23, 1969. The lowest 
responsive and responsible bidder who sub
mits goals within the established ranges is 
awarded the contract by the administering 
agency. In no instance are there any nego
tiations over the provisions of the specific 
goals submitted by a bidder after the open
ing of the bids and prior to the award of a 
contract. At any post-award conference and 
at other times after the award of the con
tract, the Federal agency administering the 
project is available for consultation and to 
assist the contractor in meeting his com
mitment. Additional assistance will be pro
vided, where needed, in regard to training, 
recruitment, career and work counseling, 
community relations and in such other areas 
as may be necessary. 

Step 7: Every contractor and subcontrac
tor is required to keep a record of his em
ployment practices. This record must be 
available upon inspection of the project by 
the responsible Federal agency. Any such 
record should include those documents nec
essary to establish compliance with the 
terms of the Philadelphia Plan. Where a 
contractor or subcontractor has not achieved 
his chosen goals, such record should include 

documentation of those steps taken in a good 
faith effort to meet his commitment. 

Step 8: Each agency is to review contrac
tor's and subcontractor's employment prac
tices at various intervals during the per
formance of a contract. A report of each 
review is to be made to OFCC by the respon
sible Federal agency. If all goals are being 
met, the contractor or subcontractor is pre
sumed to be in compliance with the terms 
of the Philadelphia Plan and the Executive 
Order. If a contractor or subcontractor fails 
to meet the goals, he will be given the op
portunity to demonstra.te that he ma.de every 
good-faith effort to meet his commitment. 

Step 9: In the event that a contractor or 
subcontractor has not met blls commitment, 
he shall be so informed in writing by the 
reSjpOnsible Federal agency. A conference 
shall be scheduled at which the contractor 
or subcontractor will be given an initial op
portu.mty to demonstraJte that he has made 
a good-faith effort. If after the meeting the 
agency is of the opinion that the contractor 
or subcontractor did not make every good
faith effort to fulfill his commitment, he 
will be given a reasonable time to take cor
rective action. 

(OFCC Order of September 23, 1969, in 
Section 5, sets forth specific criteria for de
terming good faith and provides guidance to 
a contractor or subcontractor as to some of 
those activities which would constitute a 
minimum level of effort.) 

Step 10: Before the sanctions of cancella
tion, termina.tion, suspension or debarment 
are imposed against any contractor or sub
contractor, he will be given the further op
portund.ty to request a formal hearing. All 
such hearings will be conducted in accord
ance with the requirements of Executive 
Order 11246 and regulations promulgated 
thereunder. In each case the Director of 
OFCC, or the appropriate agency head, shall 
appoint a hearing examiner who shall hear 
all the facts and report his findings to the 
agency head for a decision or to the Director 
of OFCC for a final determination. 

Only after these steps, including a formal 
hearing (where requested) and a determina
tion by the Director of OFCC of lna.dequate 
good-faith efforts in meeting the require
ments of the Philadelphia Plan, will sanc
tions be imposed by the Federal Govern
ment. 

[Document "B"] 
U.S. DEPARTMENT OF LABOR, 

OFFICE OF THE ASSISTANT SECRETARY, 

Washington, D.C., September 23, 1969. 
ORDER 

To: Heads of all agencies. 
From: Arthur A. Fletcher, Assistant Secretary 

for Wage and Labor Standards. 
John L. Wilks, Director, Office of Federal Con

tract Compliance. 
Subject: Establishment of Ranges for the 

Implementation of the Revised Philadel
phia Plan for Compliance with Equal 
Employment Opportunity Requirements 
of Executive Order 11246 for Federally
Involved Construction. 

1. Purpose: The purpose of this Order is to 
implement Section 6 of the Order issued on 
June 27, 1969 by Assistant Secretary of Labor 
Arthur A. Fletcher to the Heads of Agencies 
outlining a "Revised Philadelphia Plan for 
Compliance with Equal Employment Oppor
tunity Requirements of Executive Order 11246 
for Federally-Involved Construction." Sec
tion 6 of the June 27 Order provides for the 
determination of definite standards in terms 
of ranges of minority manpower utilization. 
This Order also affirms and in certain respects 
amends the Order of June 27. 

2. Background: The June 27 Order requires 
a bidder on Federal or Federally-assisted con
struction in the Philadelphia area on projects 
whose cost exceeds $500,000 to submit an ac
ceptable affirmative action program which 
shall include specific goals of minority man-

power utilization within the ranges to be 
established by the Department of Labor, in 
cooperation with the Federal contracting and 
administering agencies in the Philadelphia 
Area, within the following 7 listed classifica
tions: 

Iron workers, plumbers, pipefitters, steam
fitters, sheetmetal workers, electrical workers, 
roofers and water proofers, elevator construc
tion workers. 

Since that time the Department has de
termined that minority craftsmen may be 
adequately represented in the classification 
and title "roofers and water proofers". For 
this reason, such classification is hereby 
tem.porarily ex.cepted from the provisions of 
the "Revised Philadelphia Plan," subject to 
further examination of that trade. 

Pursuant to a notice of hearing issued on 
August 16, 1969, representatives of the De
partment of Labor conducted a public hear
ing in Philadelphia on August 26, 27, and 
28, 1969 for the purpose of obtaining informa
tion and data relevant to the establishment 
of ranges for the purpose of effectuating the 
above-referred to June 27, 1969 Order. Sec
tion 6 of such Order provides that the fol
lowing factors, among others, will be used 
in establishing these ranges: 

(a) The current extent of minority group 
participation in the trade. 

(b) The availability of minority group per
sons for employment in such trade. 

(c) The need for training programs in the 
area and/or the need to assure demand for 
those in or from existing tra.in.ing programs. 

(d) The impact Of the program upon the 
existing labor force. 

Having reviewed the record of tha.t hearing 
and additional relevant data gwthered and 
compiled by the Department of Labor, the 
following findings and Order are made as 
contemplated by the Order of June 27, 1969. 

3. Findings (a) Minority Participation in 
the Specified Trades-The over-all construc
tion industry in the five county Philadelphia 
area has a current minority representatJion of 
employees Of 30%. Comparable skilled t:mdes, 
excluding laborers, have a minority repre
sentation of approximately 12%. The con
struction trades in the Philadelphia area 
have grown and developed under similar con
ditions concerning manpower avallabllity 
and under identical economic and cultural 
circumstances. Despite that fact, there are 
few minorities in the above-designated six 
trades. The evidence adduced at the public 
hearing indlc-a.tes that the minority partici
pation in such trades is approximately 1%. 
In the June 27 Order, it was found that such 
a low rate of participation is due to the tra
ditional exclusionary practices of these 
unions in admission to membership and ap
prenticeship programs and failure to refer 
minorities to job.:; in these trades. The most 
reliable data available relates to minority 
parti-cipation in membership in the unions 
representing employees in the six trades. 
That da.ta reveals the following: 

(1) Iron workers: The total union mem
bership in this craft in the Phila.delphla area 
in 1969 is 850, 12 Of whom (1.4%) are minor
ity group representatives. 

(2) Steamfitters: Total union membership 
in the Philadelphia area in 1969 stands at 
2,308, 13 of whom (.65%) are minority group 
representatives. 

(3) Sheetmetal workers: Total union 
membership in the Phila.delphla. area in 1969 
stands BJt 1,688, 17 of whom (1%) are min-or
ity group representatives. 

(4) Electricians: Total union membership 
in the Philadelphia area in 1969 stands at 
2,274, 40 of whom (1.76%) are minority 
group re!»"esent!lltives. 

( 5) Elevator construction workers: Total 
union membership in the Philadelphia area 
in 1969 stands at 562, 3 of whom (.54%) are 
minority group representatives. 

(6) Plumbers and pipefitters: Total union 
membership in the Philadelphia area in 1969 



39954 CONGRESSIONAL RECORD-SENATE December 18, 1969 

stands at 2,335, 12 of whom (.51%) are 
minority group representatives. 

Based upon these figures it is found and 
determined that the present minority par
ticipation in the six named trades is far 
below that which should have reasonably 
resulted from participation in the past with
out regard to race, color and national origin 
and, further, that such participation is too 
insignificant to have any meaningful bear
ing upon the ranges esta.bilshed by this 
Order. 

(b) Availability of minority group persons 
for employment: The nonwhite unemploy
ment rate in the Philadelphia area is ap
proximately twice that for the labor force 
as a whole and the total number of non
white persons unemployed is approximately 
21,000. There is also a substantial number of 
persons in the nonwhite labor force who are 
underemployed. Testimony adduced at the 
hearing indicates that there are between 
1,200 and 1,400 minority craftsmen presently 
available for employment in the construction 
trades who have been trained and/or had 
previous work experience in the trades. In 
addition it was revealed at the hearing that 
there is a pool of 7,500 minority persons in 
the Laborers Union who are working side by 
side with journeymen in the performance of 
their crafts in the construction industry. 
Many of these persons are working as helpers 
to the journeymen in the designated trades. 
Also, testimony at the hearings established 
that between 5,000 and 8,000 prospective 
minority craftsmen would be prepared to ac
cept training in the construction crafts 
within a year's time if they would be assured 
that jobs were available to them upon com
pletion of such training. 

Surveys conducted by agencies of the U.S. 
Department of Labor have provided addi
tional information relative to the availability 
of minority group persons for employment in 
the designated trades. 

Based upon the number of minority group 
persons employed in the designated trades 
for all industries (construction and non-con
struction) and those minority group per
sons who are unemployed but qualified for 
employment in the designated trades, a sur
vey by the Manpower Administration indi
cated that minority group persons are now 
in the area labor market as follows: 
Identification of trades and number 

available: 
Ironworkers ------------------------ 302 
Plumbers, pipefitters and steamfitters_ 797 
Sheetmeta.l workers __________________ 250 
Electrical workers ___________________ 745 

A survey by the Office of Federal Contract 
Compliance indicated that the following 
number of minority persons are working in 
the designated trades and those who will be 
trained by 1970 by major Philadelphia re
cruitment and training agencies and those 
working in related occupations in non
construction industries who would be quali-. 
fled for employment in the designated trades 
with some orientation or minimal training: 
Identification of trades and number 

available: 
Ironworkers ---------------------- 75 Plumbers,pipefitters _______________ 500 

Steamfitters ---------------------- 300 Sheetmeta.l workers ________________ 375 
Electrical workers _________________ 525 
Elevator constructors______________ 43 

Based upon this information it is found 
that a substantial number of minority per
sons are presently available for productive 
employment. 

(c) The need for training: Testimony at 
the public hearing revealed that there is a 
need for t.ta.ining programs for willing minor
ity group persons at various levels of skill. 
Such training must necessarily range from 
pre-apprenticeship training programs 
through programs providing incidental train-

ing for skilled craftsmen who are near the 
brink of full journeyman sta.tus.1 As dis
cussed above, between 6,000 and 8,000 minor
ity group persons are in a position to be re
cruited for such training within a year's 
time. 

Testimony at the public hearings revealed 
the existence of several training programs 
which have operated successfully to train a 
number of craftsmen many of whom are now 
prepared to enter the trades in the construc
tion industry. In order to further assure the 
availability of necessary training programs, 
the Manpower Administration of this Depart
ment has committed substantial funds for 
the development of additional apprentice
ship outreach programs and journeyman 
training programs in the Philadelphia area. 
It plans to double the present apprentice
ship outreach program with the Negro Union 
Leadership Council in Philadelphia. Pres
ently, this program is funded for $78,000 to 
train seventy persons. An additional $80,000 
is being set aside to expand this program. In 
addition, immediate exploration of the feasi
b111ty of a journeyman-training program for 
approximately 180 trainees wm be under
taken. Both these programs will be directed 
specifically to the designated trades/.1 

(d) The impact of the program upon the 
existing labor force: A national survey of the 
Bureau of Labor Statistics indicates that 
the present annual attrition rate of con
struction trade membership due to retire
ment is 2.5% per year based upon a total 
working life of 44 years per employee in each 
of the above-designated trades. 

Based on national actuarial rates for the 
construction industry published by the Na
tional Safety Council, the average disa.billty 
occurrence rate resulting from death or in
jury is 1% per year. A conservative estimate 
of the average rate at which employees leave 
construction crafts for all reasons other than 
death, disability and retirement is 4% per 
year. 

Therefore, each construction craft should 
have approximately 7.5% new job openings 
each year without any growth in the craft. 
The annual growth in the number of em
ployees in each craft designated under this 
"Revised Philadelphia Plan" has been and is 
projected to be as follows: 

(1) Iron workers: The average annual 
growth rate since 1963 has been approxi
mately 10%. It is projected that an average 
annual growth rate in employment will be 
3.69% in the near future. a 

(2) Plumbers and pipefitters: The average 
annual growth rate since 1963 has been ap
proximately 7.38%. It is projected that an 
average annual growth rate in employment 
will be 2.9% in the near future. 

(3) Steamfitters: The average annual 
growth rate since 1963 has been approximate
ly 2.63% and is projected to be approximate
ly 2.6% for each of the next four years. 

(4) Sheetmetal workers: The average an
nual growth rate since 1963 has been approxi
mately 2 .06% and is projected to be approxi
mately 2.0% for each of the next four years. 

(5) Electricians: The average annual 

1 Testimony adduced at the hearings in
dicates that the traditional duration of train
ing to develop competent workmen in the 
crafts may be longer than necessary to suc
cessfully perform substantial amounts of 
craft level work. 

2 Memorandum from Arnold R. Weber, 
Assistant Secretary for Manpower to Arthur 
A. Fletcher, Assistant Secretary for Wage and 
Labor Standards, dated September 18, 1969. 

3 Projections of the annual growth rate in 
employment in the designated trades is based 
on a study by the Commonwealth of Penn
sylvania, Department of Labor and Industry, 
Bureau of Employment Security, entitled 
1960 Census and 1970, 1975 Projected Total 
Employment. 

growth rate since 1963 has been approxi
mately 4.98% It is projected that an average 
annual growth rate in employment will be 
2.2% in the near future. 

(6) Elevator Construction Workers. The 
average annual growth rate since 1963 has 
been approximately 2.41% and is projected 
to be approximately 2.1% for each of the 
next four years. 

Adding the rate of jobs becoming vacant 
due to attrition to the rate of new jobs due 
to growth, the total rate of new jobs pro
jected for each craft is as follows: 

Percentage of annual vacancy rate 
Identification of trade: 

Iron~orkers ----------------------- 11.2 Plumbers and pipefitters ____________ 10. 4 

Steamfitters ----------------------- 10 
Sheetmetal workers_________________ 9. 5 
Electrical workers ------------------ 9. 7 
Elevator construction ~orkers_______ 9. 6 

Therefore, it 1s found and determined that 
a contractor could commit to minority hir
ing up to the annual rate of job vacancies 
for each trade without adverse impact upon 
the existing labor force. 

(e) Timetable: In an effort to provide 
practical ranges ~hich can be met by em
ployers in hiring productive trained minority 
craftsmen, this Order should be developed 
to cover an extended period of time. 

The average length of Federally-involved 
construction projects 1n the Area is between 
2 and 4 years. Testimony at the hearing in
dicated that a 4 year duration for the "Plan" 
1s proper. 

Therefore, it is found and determined that 
in order for this Order to effect equal em
ployment to the fullest extent, the standards 
of minority manpower utilization should be 
determined for the next four years. 

(f) Conclusion of findings: It is found 
that present minority participation in the 
designated trades 1s far below that which 
should have reasonably resulted from par
ticipation in the past without regard to race, 
color, or national origin and, further, that 
such participation 1s too insignificant to 
have any meaningful bearing upon the 
ranges established by this Order. 

It is found that a significant number of 
minority group persons is presently a.vallable 
for employment as journeymen, apprentices, 
or other trainees. 

It is found that there is a need for train
ing programs for willlng minority group per
sons at various levels of skill. There exist 
several training programs in the Philadelphia. 
area which have operated successfully to train 
craftsmen prepared to enter the construction 
industry and, in addition, the Manpower 
Administration of this Department has com
mitted substantial funds for the develop
ment of other apprenticeship outreach pro
grams and journeyman training programs in 
the Philadelphia area. 

Finally, it is found that a contractor could 
commit himself to hiring minority group per
sons up to the annual rate of job vacancies 
for each trade without adverse impact upon 
the existing labor force in the designated 
trades. 

Based upon these findings, a range shall be 
established by this Order which shall re
quire contractors to establish employment 
goals between a low range figure which could 
result in approximately 20% of the work
force in each designated trade being minority 
craftsmen at the end of the fourth year cov
ered by this Order. 4 

• Assuming the same proportion of minori
ties are employed on private construction 
projects as Federally-involved projects, the 
lower range should result in 2,000 minority 
craftsmen being employed in the construc
tion industry in the Philadelphia area by the 
end of the fourth year. 
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In addition, trained and trainable minority 

persons are or shall be available in numbers 
sufficient to fill the number of jobs covered 
by these ranges, there being 1200 to 1400 
minority persons who have had training 
and 5000 to 8000 prepared to accept training 
within a year. 

Such minority representation can be ac
complished without adversely affecting the 
present work force. Based upon the projected 
Annual Vacancy Rate, the lower range figure 
may be met by filling vacancies and new 
jobs approximately on the basis of one 
minority craftsman for each non-minority 
craftsman. 5 

4. Order: Therefore, after full considera
tion and in light of the foregoing, be it 
ordered: That the Order of June 27, 1969 
entitled "Revised Philadelphia Plan for 
Compliance with Equal Employment Op
portunity Requirements of Executive Order 
11246 for Federally-Involved Construction" 
is hereby implemented, affirmed, and in cer
tain respects amended, this Order to con
stitute a supplement thereto as required and 
contemplated by said Order of June 27, 
1969. 

Further ordered: That the following ranges 
are hereby established as the standards for 
minority manpower utillzation for each of 
the designated trades in the Philadelphia 
area for the next four years: 

Range of minority group employment until 
Dec. 31, 1970 

[Percent] 
Identification of trade: 

Ironworkers ----------------------- 1 5-9 
Plumbers and pipefitters____________ 5-8 
Steamfitters ----------------------- 5-8 
Sheetmetal workers_________________ 4-8 
Electrical workers__________________ 4-8 
Elevator construction workers_ _____ 4-8 

Range of minority group employment for the 
calendar year 1971 2 

[Percent] 

Identification of trade: 

Ironworkers --------------------
Plumbers and pipefitters ----------
Steamfitters --------------------
Sheetmetal workers --------------
Electrical workers ---------------
Elevator construction workers ----
1 The percentage figures have 

rounded. 

11-15 
10-14 
11-15 
9-13 
9-13 
9-13 

been 

2 After December 31, 1970 the standards set 
forth herein shall be reviewed to determine 
whether the projections on which these 
ranges are based adequately reflect the con
struction labor market situation at that 
time. Reduct ions or other significant fluctua
tions in federally involved construction shall 
be specifically reviewed from time-to-time as 
to their effect upon the practicality of the 
standards. In no event, however, shall the 
standards be increased for contracts after 
bids have been received. 

Range of minority group employment for the 
calendar year 1972 

[Percent] 
Identification of trade: 

Ironworkers ---------------------- 16-20 
Plumbers and pipefitters ___________ 15-19 

Steamfitters ------ ------ ---------- 15-19 Sheet met aJ workers ________________ 14-18 
Electric:al workers __________________ 14-18 
Elevator construction workers ______ 14-18 

5 The one for one ratio in hiring has been 
judicially recognized as a reasonable, if not 
mandat ory, requirement to remedy past ex
clusionary practices. Vogler v. McCart y, Inc., 
294 F . Su pp. 368 (E.D. La. 1967) . 

Range of minority group employment for the 
calendar year 1973 

[Percent] 
Identiflcation of trade: 

Ironworkers ---------------------- 22-26 Plumbers and pipefitters ___________ 20-24 

Steamfitters ---------------------- 20-24 Sheetmetal workers ________________ 19-23 
Eaectrical workers _________________ 19-23 
Elevator construction workers ______ 19-23 

The a.bove ranges are expressed in terms of 
man hours to be worked on the project by 
minority personnel and must be substantially 
uniform throughout the entire length of the 
project for ea.ch. of the designated trades. 

Further ordered: That the form attached 
hereto as an Appendix is hereby made a part 
of this Order and in accordance with the 
findings specifled above, amends the Appen
dix of the Order of June 27, 1969. 

Each Federal agency shall include, or re
quire the applicant to include, this form, or 
one substantially s1milar, in the invitation 
for bids or other solicitations used for a Fed
erally-involved construction contract where 
the estimated total cost of the construction 
project exceeds $500,000. 

5. Criteria tor measuring good faith: Sec
tion 8 of the June 27 Order provides that a 
contractor will be given an opportunity to 
demonstrate that he has made every good 
faith effort to meet his goal of minority man
power ut111zation in the event he fails to 
meet such goal. If the contractor has failed 
to meet his goal, a determination of "good 
faith" will be based upon his efforts to 
broaden his recruitment base through at 
least the folloWing ac1ivities: 

(a) The OFCC Area Coordinator Will main
tain a list of community organizations which 
have agreed to assist any contract or in 
achieving his goal of minority manpower 
ut1llzation by referring minority workers for 
employment in the specified trades. A con
tra.ctor who has not met his goals may ex
hibit evidence that he has notified such 
community organizations of opport unities 
for employment with him on the project for 
which he submitted such goals as well as 
evidence of their response. 

(b) Any contractor who has not met his 
goal may show that he has maint ained a 
file in which he has recorded the name and 
address of each minority worker referred 
t o him and specifically what act ion was 
taken with respect to each such referred 
worker. If such worker was not sent to the 
union hiring hall for referral or if such 
worker was not employed by the cont ractor, 
the contract or's file should document this 
and the reasons therefor. 

(c) A contractor should promptly notify 
the OFCC Area Coordinator in order for him 
to take appropriat e act ion whenever the 
union with whom t he contractor has a col
lective bargaining agreement has not re
ferred to the cont ractor a minority worker 
sent by the contractor or the contract or has 
other information that the union referral 
process has impeded him in his efforts to 
meet his goal. 

(d) The contractor should be able t o dem
onstrate that he has participated in and 
availed himself of t raining programs in the 
area, especially t h ose funded by this Depart
ment referred to in Section 3 (c) of t his Or
der, designed to provide trained craftsmen 
in the specified trades. 

6. Subcontract ors : Whenever a prime con
tractor subcontracts a portion of t h e work 
in the trade on which his goals of m inority 
manpower ut111zat ion are predicated, h e shall 
include his goals in such subcontract and 
those goals shall become t he goals of · his 
subcontractor who sh all be bound by them 
and by this Order to the full extent as if 
he were the prime contractor. Th e prime con
t ractor shall not be accountable for t he 
failu re of h is subcontractor to m eet such 

goals or to make every good faith effort to 
meet them. However, the prime contractor 
shall give notice to the Area Coordinator 
of the Office of Federal Contract Compliance 
of the Department of Labor of any refusal 
or failure of any subcontractor to fulfill his 
obligations under this Order. Failure of the 
subcontractor to achieve his goal Will be 
treated in the same manner as such failure 
by the prime contractor prescribed in Sec
tion 8 of the Order from the Office of Fed
eral Contract Compliance to the Heads of All 
Agencies regarding the Revised Philadelphia 
Plan, dated June 27, 1969. 

7. Exemptions: a. Requests for exemptions 
from this Order must be made in writing, 
with justification to the Director, Office of 
Federal Contract Compliance, U.S. Depart
ment of Labor, Washington, D.C. 20210, and 
shall be forwarded through and With the 
endorsement of the agency head. 

b. The procedures set forth in the Order 
shall not apply to any contract when the 
head of the contracting or administering 
agency determines that such contract is es
sential to the national security and that its 
award without folloWing such procedures is 
necessary to the national security. Upon 
making such a determination, the agency 
head will notify, in writing, the Director of 
the Office of Federal Contract Compliance 
within thirty days. 

c. Nothing in this Order shall be inter
preted to diminish the present contract com
pliance review and complaint programs. 

8. Effect of this order: In the case of any 
inconsistency between this Order and the 
June 27, 1969 Order prescribing a "Revised 
Philadelphia Plan for Compllance with Equal 
Employment Opportunity Requirements of 
Executive Order 11246 for Federally-Involved 
Construction", this Order shall prevail. 

9. Authority: This Order is issued pursuant 
to Executive Order 11246 (30 F.R. 12319, Sep
tember 28, 1965) Parts II and ill; Executive 
Order 11375 (32 F. R. 14303, Oct. 17, 1967); 
and 41 CFR Chapter 60. 

10. Effective date: The provisions of this 
Order will be effective with respect to trans
actions for which the invitations for bids or 
other solicitations for bids are sent on or 
after September 29, 1969. 

APPENDIX 1 
(For inclusion in the Invitation or Other 

Sollcitation for Bids for a Federally-Involved 
Construction Contract When the Estimated 
Total Cost of the Construction Project Ex
ceeds $500,000.) 
NOTICE OF REQUIREMENT FOR SUBMISSION OF 

.AFFIRMATIVE ACTION PLAN TO ENSURE EQUAL 

EMPLOYMENT OPPORTUNITY 

1. It has been determined that in the per
formance of this contract an acceptable af
firmative action program for the trades spec
ified below Will result in minority manpower 
utilization within the ranges set forth next 
to each trade: 
Range of minority group employment until 

December 31, 1970 
[Percent] 

Identification of trade: 
Ironworkers ------------------------ 5-9 
Plumbers and pipefitters------------- 5-8 
Steamfitters ------------------------ 5-8 Sheetmetal workers __________________ 4-8 
Electrical workers------------------- 4-8 
Elevator construction workers-------- 4-8 

Range of minority group employment for 
the calendar year 1971 

[Percent] 
Identification of trade: 

Ironworkers ---------------------- 11-15 Plumbers and pipefl.tters ___________ 1Q-14 

SteaD1fitters ---------------------- 11-15 
Sheetmetal workers________________ 9-13 
Electrical workers_________________ 9-13 
Elevat or construction workers______ 9-13 
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APPENDIX 2 

Range of minority group employment for the 
calendar year 1972 

[Percent] 
Identification of trade : 

Ironworkers ---- ------------------ 16-20 
Plumbers and pipefitters ___________ 15-19 

Steamfitters --------------------- - 15-19 Sheetmetal workers ________________ 14-18 
Electrical workers __________________ 14-18 
Elevator construction workers ______ 14-18 

Range of minority group employment for the 
calendar year 1973 

[Percent] 
Identification of trade: 

Ironworkers ------ ---------------- 22-26 
Plumbers and pipefitters ___________ 2Q-24 

S~amfitters ---------------------- 2Q-24 
Sheetmetal workers---------------- 19-23 
Electrical workers------------------ 19-23 
Elevator construction workers ______ 19-23 

2. The bidder shall submit, in the form 
specified below, with his bid an affirmative 
action program setting forth his goals as to 
minority manpower utllization in the per
formance of the contract in the trades speci
fied below, whether or not the work is sub
contracted. 

The bidder submits the following goals of 
minority manpower utilization to be achieved 
during the performance of the contract: 

Identification of trade 

Estimated 
total employ
ment for the 
t rade on the 

contract 
until 

Dec. 31, 1970 

Number of 
minority 

group 
employees 

until 
Dec. 31 , 1970 

lronworkers·------ - - -- -- - -- - ---------------- -- ------ - --- -
Piumbers and pipefitters _____ ___ -- .. ___ • _. -- - - -- - -- -- --- -.-
Steamfitters ______ ___ __ - -- -- - ----.----- •. ----------- - -----
Sheetmetal workers ______ --- -- --. ___ • __ •• _____ • __ ------ •.• 
Electrical workers __ ____ . • __ - ---- ______ ._ . ___ .------_._. __ -
Elevator construction workers • • __ __ • _____ ••• ------ - .------ -

Identification of trade 

APPENDIX 3 

Estimated 
total employ
ment for the 
trade on the 
contract for 

the calendar 
year 1971 

Number of 
minority 

group 
employees 

for the 
calendar 

year 1971 

Ironworkers ____ • ____ ._ - - - --- __ .. _. ---------- __ -------- .. -
Plumbers and pipefitters ______ _____ _____________ -------- - - -
Steamfitters ... _ .. __ •. . __ • . __ ____ •• ____ ._ •• __ •. _. _____ .... 
Sheetmetal workers . • __ . ___ . ______ _______ :. __________ •. _ .. 
Electrical workers ________ _______ • ___ • ____ __ ______ ________ • 
Elevator construction workers. _____ • __ .. ___ _____ • __ •• _____ • 

Estimated 
total employ
ment for the 
trade on the 
contract for 

the calendar 
Identification of trade year 1972 

Number of 
minority 

group 
employees 

for the 
calendar 

year 1972 

Ironworkers ___ ___ .--------_ ••• ---. __ ---.-------- . . ---- .. -
Plumbers and pipefitters __ ____ .... __ • ____ •.• ______ •. __ . _ .. _ 
Steamfitters ________ ___ __ __ . ___ . ____ .. _ .. ___ • __ ------ __ .. _ 
Sheetmetal workers •••• __________ . . __ . ___ •• _____ • __ ••.••.• 
Electrical workers ________ __ _______ •. __ ••• ________ . . _. __ .. _ 
Elevator construction workers •• ___ • __ ••••••••• __ __ . •.•.... . 

Identification of trade 

Estimated 
total employ
ment fo r the 
trade on the 
contract for 

the calendar 
year 1973 

Number of 
minority 

group 
employees 

for the 
calendar 

year 1973 

Ironworkers •.••. ____ •• __ •• ------ . ------- .. ---- ••.••...... 
Plumbers and pipefitters . . •• • •• __ .• __ ••• ___ _ •• __ . .••••••. . • 
Steamfitters ••• _________ ___ ____ _ .------ __ •• _____ . ---- •••.• 
Sheetmetal workers .. __ ____ •• ______ .•.. __ . _____ -------- .. . 
Electrical workers . . .. __ __ .. •••..••.•... __ ....••••.• -- .... . 
Elevator construction workers. ____ •• __ .• __ _ • • • -- • •• • ------ . 

(The bidder shall insert his goal of minor
ity manpower utilization next to the name of 
each trade listed for those years during 
which it is contemplated that he shall per
form any work or engage in any activity 
under the contr-act.) 

3. The bidder also submits that whenever 
he subcontracts a portion of the work in the 
trade on which his goals of minority man
power utilization are predicated, he shall 
include his goal in such subcontract and 
those goals shall become the goals of his sub
contractor who shall be bound by them to 
the full extent as if he were the prime con
tractor. The prime contractor shall not be 
accountable for the failure of his subcon
tractors to meet such goals or to make every 
good faith effort to meet them. However, the 
prime contractor shall give notice to the Area 
Coordinator of the Office of Federal COntract 
Compliance of the Department of Labor of 
any refusal or failure of any subcontractor to 
fulfill his obligations under this Order. Fail
ure of the subcontractor to achieve his goal 
will be treated in the same manner as such 
failure by the prime contractor prescribed in 
Section 8 of the Order from the Office of 
Federal Contract Compliance to the Heads of 
All Agencies regarding the Revised Philadel
phia Plan, dated June 27, 1969. 

4. No bidder will be awarded a contract un
less his affirmative action program contains 
goals falling within the range set forth in 
paragraph 1 above, provided, however, that 
participation by the bidder in multi-em
ployer programs approved by the Office of 
Federal Contract Compliance will be accepted 
as satisfying the requirements of this Notice 
in lieu of submission of goals with respect to 
the trades covered by such multi-employer 
program. In the event that such multi-em
ployer program is applicable, the bidder need 
not set forth goals in paragraph 2 above for 
the trades covered by the program. 

5. For the purpose of this Notice, the 
term minority means Negro, Oriental, Amer
ican Indian and Spanish Surnamed Ameri
can. Spanish Surnamed American includes 
all persons of Mexican, Puerto Rican, Cubtm 
or Spanish origin or ancestry. 

6. The purpose of the contractor's com
mitment to specific goals as to minority 
manpower utilization is to meet his af
firmative action obligations under the equal 
opportunity clause of the contract. This 
commitment is not intended and shall not 
be used to discriminate against any quali
fied applicant or employee. Whenever it 
comes to the bidder's attention that th~ 
goals are being used in a discriminatory man
ner, he must report it to the Area Coordi
nator of the Office of Federal Contract Com
pliance of the U.S. Department of Labor in 
order that appropriate sanction proceedings 
may be instituted. 

7. Nothing contained in this Notice shall 
relieve the contractor from compliance with 
the provisions of Executive Order 11246 and 
the Equal Opportunity Clause of the con
tract with respect to matters not covered 
in this Notice, such as equal opportunit y 
in employment in trades not specified in 
this Notice. 

8. The bidder agrees to keep such records 
and to file such reports relating to the 
provisions of· this Order as shall be requir•~d 

by the contracting or administering agency. 

Mr. JA VITS. Mr. President, I am 
about to suggest the absence of a quo
rum, only for the purposes of notifying 
Senators again that we are engaged in 
this debate so that an ample opportuni
ty may be afforded, if any is further re
quired, to permit them to participate. 

I shall then, if the Chair will recog
nize me, proceed to discuss the matter 
myself, for a very few minutes. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro

ceeded to call the roll. 
Mr. JAVITS. Mr. President, I ask 

unanimous ~onsent that the · order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
PEARSON in the chair). Without objec
tion, it is so ordered. 

Mr. JAVITS. Mr. President, this is 
a very serious question which we have 
before the Senate, because it not only in
volves a very profound question of policy 
on the part of the United States in the 
field of discrimination in employment op
portunities, which would be serious 
enough without anything else, but it in
volves a very serious question of conflict 
between two Government agencies, and 
yet a third serious question of constitu
tional law. 

As if any more questions were needed, 
Mr. President, it goes again to the issue 
which we encountered in the foreign aid 
bill, and which we encountered yesterday 
with the HEW bill. That is the extent to 
which the Appropriations Committee 
should legislate for all committees. 

Mr. President, there is absolutely no 
question that this is legislation on an 
appropriation bill. So that Senators may 
be advised-and I would deeply appre
ciate it if the attaches would advise 
them-as I see the procedure, it will be 
as follows: 

In due course I, or some other Sena
tor, will make a point of order that this 
is legislation on an appropriation bill. 
When such a point of order is made, it 
is my understanding that before the 
Chair rules, the manager of the bill will 
raise the issue of gennaneness; that is, 
that it is germane to the bill for various 
other reasons, which are supposedly con
tained in the bill. 

That question, as I understand it, is 
not decided by the Chair, but by the Sen
ate. The question will then be put to the 
Senate in the following terms: "Is it the 
sense of the Senate that the amendment 
incorporated in section 904 is germane to 
this measure?" 

A vote of yea will sustain the germane
ness. Therefore, it will remain part of 
the bill unless otherwise stricken by an 
amendment or a motion to strike. 

A vote of nay will affirm that it is not 
germane, and it will therefore be stricken 
from the bill because it does not fall 
under the rules. 

It is therefore, because of this rather 
summary situation, Mr. President, that 
the debate on this particular proposi
tion must be made before that point is 
reached, as once the debate has been 
had, no further debate is possible. 

Mr. President, the Philadelphia plan, 
or the revised Philadelphia plan that has 
been the subject of considerable debate 
and discussion by me and others, I really 
think becomes in an interesting way the 
lesser rather than the greater part of 
the debate. 
It has been quite thoroughly explored 

in many ways. The greater part of the 
debate, I think, now occurs on the un
believable scope of this particular 
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amendment insofar as its effect on the 
law is concerned, and even in its effect 
upon the administrative hierarchy of 
the U.S. Government and the absolute 
power-the power to even defy courts
which is vested in the Comptroller Gen
eral of the United States by this provi
sion. And, in a sense, it is made even more 
unwise, and perhaps even unfair, because 
it is incorporated in a supplemental ap
propriation bill. 

lVr. President, we all know that there 
is no line-item veto in the President. 
He has to take it or leave it. And it is 
very unusual for the President to veto 
an appropriation bill. So, there is an 
additional factor added, notwithstand
ing the fact that this is permanent 
legislation. I beg the Senate to under
stand that this is permanent law. It is 
as stringent as I have described, and 
incidentally this is not my opinion, but 
it is the opinion of the Attorney Gen
eral of the United States, quite apart 
from the Philadelphia plan. I will read 
the opinion as to the effect on many 
things, not just on the Philadelphia plan, 
but also on his Department and on the 
Comptroller General. If we put this into 
effect and make it law, the Comptroller 
General is hereby given authority to defy 
the courts. 

I have pointed out that it is permanent 
law. It reads as follows, page 15, lines 
10to12: 

No part of the funds appropriated or oth
erwise made available by this or any other 
Act ... 

Mr. President, that is pretty broad 
stuff. And, in my judgment, it raises 
grave questions as to whether it is retro
spective or prospective or both. 

Mr. President, I do not see how anyone 
will decide that except the Comptroller 
General who, by virtue of this para
graph, is not bound by the courts. It 
provides: "which the Comptroller Gen
eral of the United States holds." 

That is the key word, "to be in con
travention of any Federal statute." 

So he holds it to be in contravention of 
any Federal statute, and he, in fact, con
trols the purse strings of the United 
States. Then he, the top man in this 
country-and perhaps the 7 days in May 
have arrived-of all people is the real 
ruler of the country, the Comptroller 
General of the United States. 
It is almost inconceivable that a meas

ure of such size and scope should come 
to us in a supplemental appropriation 
bill as permament legislation with the 
breadth and the impact that this has. 
And what is perhaps a little more in
conceivable-and I think the Senator 
from Hawaii <Mr. FONG) was right about 
it-is that it should come at this time 
in the session when one look at the 
Chamber, which ought to be packed and 
ringing with debate whether we are 
right or wrong, tells us the whole story 
about the seriousness of what is pro
posed. 

It is apparent to the onlooker that 
there is a lack of interest in the matter. 

I pointed out that this was not my 
opinion, but that it was the opinion of 
the Attorney General of the United 
States. 

The Attorney General wrote to the 

minority leader today. This has just 
burst upon us. As the Senator fror.-. Ha
waii said, it just came up yesterday in 
an effort to kill the Philadelphia plan, 
which is the real purpose of the provi
sion-we all know that. But they would 
be killing a lot of other things with the 
same shot. 

This would be Napoleon Bonaparte 
with grapeshot clearing the whole street 
and not just the Philadelphia plan. 

Mr. President, I ask unanimous con
sent that the letter from the Attorney 
General be printed at this point in the 
RECORD. I will be reading from it, and I 
do not want people to say that I read 
only certain parts of it. 

There being no objection, the letter 
was ordered to be printed in the RECORD, 
as follows: 

OFFICE OF THE ATTORNEY GENERAL, 
Washington, D.C., December 18, 1969·. 

Hon. HUGH SCOTT, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR SCOTT: I am writing to ex
press my concern with respect to the pro
visions of Section 904 of H.R. 15209, the Sup
plemental Appropriation Bill, 1970, presently 
under consideration in the Senate. 

Section 904 provides: 
"In view of and in confirmation of the au

thority invested in the Comptroller General 
of the United States by the Budget and Ac
counting Act of 1921, as amended, no part of 
the funds appropriated or otherwise made 
available by this or any other Act shall be 
available to finance, either directly or 
through any Federal aid or grant, any con
tract or agreement which the Comptroller 
General of the United States holds to be in 
contravention of any Federal statute." 

The Comptroller General, under present 
law is authorized to settle and adjust all 
claims by or against the Government of the 
United States, 31 U.S.C. 71, and to settle the 
accounts of accountable officers of the Gov
ernment, 31 U.S.C. 72, 74. In the performance 
of this function he has, historically, been re
quired to determine the legality of expendi
tures and the availability of appropriations 
to make such expenditures. 

His determinations of law are not, however, 
binding on affected private parties or the 
courts, Miguel v. McCarl, 291 U.S. 442, 454-55 
(1934). 

The provisions of Section 904, if I under
stand them correctly, would alter present 
law in at least two respects. First, they would 
prohibit, or could be construed to prohibit, 
any Federal payment to be made on any con
tract entered into or containing any provision 
in violation of Federal law. The prohibition 
would operate without regard to the nature 
or gravity of the violation, responsibility 
of the contractor, or any other equitable con
sideration. This would impose a harsher rule 
on those who contract with the Government 
than at present. Now, not every illegality 
or irregularity invalidates a contract, and 
even where the contract itself may be in
validated, a contractor in appropriate cir
cumstances will be entitled to be paid the 
value of his services. New York Mail and 
Newspaper Transportation Co. v. United 
States, 154 F. Supp. 271 (Ct. Cl. 1957) , cert. 
denied, 355 U.S. 904 (1957); Crocker v. United 
States, 240 U.S. 74 (1916). Furthermore, this 
harsh rule would be applied not only to 
those who contract directly with the Federal 
Government, but to those who deal with 
Federal grantees. 

Section 904 alters existing law in another 
significant respect. It provides that the Comp
troller General's determination as to the 
legality of any contract is binding whether 
or not such determination is later upheld by 
the courts. As I read the Section it would 

be fruitless for a contractor to sue in the 
Court of Claims on a contract held by the 
Comptroller General to be illegal, since even 
if the court agreed with the plaintiff's view 
of the law, this Section would prevent pay
ment being made to satisfy a judgment in 
his favor. 

I am, of course, not indifferent to the 
effect which this provision would have on the 
functions of this Department in advising the 
President and the officers of the Executive 
Branch on questions of law arising in the 
course of their duties. 28 U.S.C. 511, 512. In 
executing the laws, the Executive Branch 
must of necessity interpret them. Such inter
pretations may, on occasion, conflict with the 
view held by the Congress; but in such case 
our system provides as ready correctives new 
legislation or resort to the courts. Because 
of the limited time available, I have limited 
myself to what seem to me to be these 
serious practical objections. I am bound to 
say, however, that the authority to be vested 
in the Comptroller General under Section 904 
would, in my view, so disturb the existing 
allocation of power and responsibility among 
the several branches of the Federal Govern
ment as to raise serious questions as to its 
constitutionality. 

I therefore urge that Section 904 be deleted 
from the bill. 

Sincerely, 
JOHN M. MITCHELL, 

Attorney General. 

Mr. JAVITS. Mr. President, the At
torney General says. 

The provisions C1f Section 904, if I under
stand them correctly, would alter present la.w 
in at least two respec-tt>. Firs·t, they wou~d 
prohibit, or could be coilSitrued to prohibit, 
any Federal payment to be made on any 
contract entered into or containing any pro
vision in viol'Sition of Federal law. The pro
hibition would operate without rega.rd to 
the nature or gravity of the violation, re
sponsi.bil1ty of the contractor, or any other 
equitable consideration. This would impose 
a harsher rule on those who contract with 
the Government than a.t present. Now, not 
every illegality or irregularity invalidates a 
contract, and even where the contract itself 
may be invalidated, a contractor in appropri
ate circumstMlces will be entitled to be paid 
the value of his services. 

The Attorney General then cites some 
cases and a U.S. Supreme Court case. 

Mr. President, I continue to read: 
Furthermore, thiS harsh rule would be 

applied not only to those who contract di
rectly with the Federal Government, but to 
those who deal with Federal grantees. 

Sootion 904 alters existing law in another 
significant respect. It provides that the 
Comptroller General's determination as to 
the legality of any contract is binding 
whether or not such determination is later 
upheld by the courts. As I read the Section 
it would be fruitless :for a contractor to sue 
in the Court C1f Claims on a contract held 
by the Comptroller General to be illegal, 
~ce even if the oourt agreed with the 
plaintiff's view C1f the law, this Section would 
prevent payment being made to satisfy a 
judgment in his favor. 

Mind you, Mr. President, a supple
mental appropriations bill in the last 
days of the session, a measure from the 
Appropriations Committee contains per
manent law giving this kind of power. 

Mr. PEARSON. Mr. President, will the 
Senator yield? 

Mr. JAVITS. I yield. 
Mr. PEARSON. Mr. President, would 

the letter of the Attorney General or the 
opinion of the Attorney General offer 
some foundation for the Senator's as
sertion of the broad concept that under 
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the language of the bill the Comptroller 
General would be the final and last word, 
even above the opinion of the court? I 
do not really think that is the meaning 
of the language. 

It says there that the Comptroller 
General must make a judgment upon the 
payment of funds as to whether the con
tracts are illegal in reference to a given 
statute and that statute of law as it is 
interpreted by the court. 

So he looks not at just the statute that 
he measures it by, but he also looks at it 
as it is interpreted by the opinion of any 
court in the land. 

Mr. JAVITS. Mr. President, I wish I 
could agree with the Senator. However, 
let us remember that the jurisdiction of 
the courts is within the Judiciary Act of 
1789, which establishes the jurisdiction 
of the lower Federal courts. 

There is only one constitutional court, 
and that is the Supreme Court of the 
United States. Therefore, we have passed 
laws time and again which deprive the 
courts of jurisdiction and make a deci
sion on an administrative problem final. 

With the fundamental equity power 
of the court with relation to some kind 
of crookedness or fraud, or something of 
that sort, it seems to me that with the 
absolute unqualified statement here con
tained, "which the Comptroller General 
holds" and that is the key word, "to be 
in contravention of any Federal statute", 
I do not see that a court would have 
jurisdiction to challenge it. He could say 
to 16 courts who seek to mandate him 
to do something, "Congress told me that 
if I hold it, that is it." 

It seems to me that that is a power 
which certainly one Senator could pre
vent. I should think that I would be vio
lating my oath of office if I did not fight 
this tooth and nail, and I hope that a 
majority of the Senate would feel the 
same way before surrendering such 
power to one official of the United States, 
the Comptroller General, dignified and 
important and consequential as he may 
be. 

As I have said, I am buttressed in my 
feeling that this is not qualified by the 
fact that the Attorney General feels the 
same way. Also, the Attorney General 
says, as his third reason for grave con
cern in opposition to this section: 

I am bound to say, however, that the au
thority to be vested in the Comptroller Gen
eral under Section 904 would, in my view, so 
disturb the existing allocation of power and 
responsibility among the several branches of 
the Federal Government as to raise serious 
questions as to its constitutionality. 

He then points out, and I should like 
to read it to the Senate, the power of his 
own office: 

I am, of course, not indifferent to the effect 
which this provision would have on the 
functions of this Department in advising the 
President and the officers of the Executive 
Branch on questions of law arising in the 
course of their duties. 28 U.S.C. 511, 512. In 
executing the laws, the Executive Branch 
must of necessity interpret them. Such in
terpretations may, on occasion, confiict with 
the view held by the Congress; but in such 
case our system provides as ready correctives 
new legislation or resort to the courts. Be
cause of the limited time available, I have 
limited myself to what seems to me to be 
these serious practical objections. 

Then he goes on with the phrase I read 
before: 

I am bound to say, however, that the 
authority to be vested in the Comptroller 
General under Section 904 would, in my 
view, so disturb the existing allocation of 
power and responsibility among the several 
branches of the Federal Government as to 
raise serious questions as to its oonstltu
tionallty. 

Mr. PEARSON. Mr. President, will the 
Senator yield? 

Mr. JAVITS. I yield. 
Mr. PEARSON. Without regard to 

whether the legal opinion of the Comp
troller General is correct or whether the 
opinion of the Attorney General of the 
United States is correct, there does seem 
to be a dispute between the two. Is that 
accurate? 

Mr. JA VITS. That is correct. 
Mr. PEARSON. And that constitutes 

a conflict, aside from the very important 
issue of civil rights, a conflict of opinion 
between the executive branch of the 
Government and the congressional 
branch of the Government of the United 
States. 

Mr. JA VITS. l would not quite go that 
far, for this reason: It constitutes a con
flict between the Attorney General and 
the Comptroller General. I would not say 
Congress, because Congress is going to 
have a chance to speak on this right 
now. 

The Comptroller General is an ann of 
Congress, but this bill submits the issue 
to Congress. Section 904 seizes us of the 
question. It is we now, not the Comp
troller General, who are going to pit our
selves against the Attorney General. That 
is a very important point. We are going 
to decide today, in the Senate, and in 
the other body, on the conference report, 
if this carries through conference, that 
we are going to take on this issue and 
we will have decided. 

The men who drew section 904 were 
no fools, because giving the Comptroller 
General this absolute authority is the 
way Congress can decide the issue. If the 
President signs this bill, then the Comp
troller General becomes our agent, not 
generally in fiscal matters, but he be
comes our agent to kill the Philadelphia 
plan or to kill anything else he does not 
like--we give him that power-when he 
holds that it is in contravention to a 
Federal statute, no matter what the At
torney General holds and, I think, no 
matter what the courts hold. We give 
him that power. 

So you have Congress; you do not have 
just the Attorney General. It is Congress. 
We are now seized of it, and we are going 
to act, yea or nay, in a relatively short 
time. 

Mr. PEARSON. I ask the Senator from 
New York if the same argument cannot 
be made on the other side. If the Comp
troller General, an arm of Congress, 
makes a judgment determination that 
the payment of funds is illegal, in his 
opinion, but at any time the Attorney 
General of the United States, an officer 
of the executive branch of Government, 
determines otherwise, then an arm of 
Congress is just negated; his opinion is 
of no use whatever. 

Mr. JAVITS. Not at all, because it is 

very well known and it is hornbook law 
that whatever the Attorney General does, 
he is only the legal adviser, the lawyer. 
His client is the United States, and the 
United States can be sued, at least in 
certain cases. 

Mr. PEARSON. The executive depart
ment of the United States. 

Mr. JAVITS. Exactly. The executive 
department of the United States can be 
sued in court in most cases, and the de
cisions of the courts are binding. 

Again, it must be remembered that 
even in that, we can nullify what the 
courts do if we do not appropriate the 
money to pay a judgment. So we still have 
the ultimate residual power as a coor
dinate branch. 

Mr. PEARSON. Which we have exer
cised by establishing an agency, the 
Comptroller General's office, an arm of 
Congress, giving him certain powe~, and 
among those is the determinat10n of 
whether the pay-out of funds is in fact 
proper and legal in every respect. 

Mr. JAVITS. Exactly. But here we 
give him a mandate of absolute power. 

In other words, if we are going to 
depend upon the normal power of the 
Comptroller General to be an arm of 
Congress and deal with questions of 
legality and illegality, rather a twilight 
zone of a governmental authority-who 
prevails, the Attorney General or ti:e 
Comptroller General ?-then there IS 
nothing I could do about it, nothing I 
would want to do abm:t it, because this 
is one of the normal struggles within 
the executive and congressional depart
ments with which we are all familiar. 
Somehow or other, they resolve them
selves. 

The fact is that, notwithstanding the 
Comptroller General's ruling so far, 
under the Philadelphia plan they have 
already made 14 contracts with con
tractors who are expending a good deal 
of money, who I assume are over 21, and 
who feel that, somehow or other, they 
will get paid some way b.nd that the views 
of these respective agencies will be recon
ciled. But we are not letting it alone. If 
we were letting it alone, there is noth
ing I could do about it or anybody else 
could do about it. 

We have had these crises in our coun
try before. But we are acting now. We are 
not just leaving it to the Comptroller 
General. We are saying affirmatively to 
the Comptroller General: ''We now tell 
you that your opinion is to be para
mount. We are deciding that question; 
and if you hold-only you hold-that it 
is in contravention of a Federal statute, 
that is supreme; you don't pay." 

Mr. PEARSON. Mr. President, will the 
Senator yield? 

Mr. JAVIT'S. Let me finish my thought. 
That is an extra, new, added fortifi

cation of the authority which under this 
constitutional system would really pit 
Congress-not the officials, but Con
gress-against the executive branch. 
Aside from the fact that I think it is 
completely unwise in terms of this plan, 
we are now arguing only the question 
of governmental organization and gov
ernmental power. Should Congress place 
this tremendous authority in this or any 
other act? That is what this section re-
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lates to. It has been pointed out by the 
Senator from Hawaii (Mr. FoNG) that 
this does not apply only to the Philadel
phia plan. It applies to a whole series of 
other matters Which are completely and 
directly affected, and I will go over those 
again, because I think it is very im
portant. 

Should Congress give this kind of 
grant of absolute authority, overriding 
everybody's else's authority, to the Comp
troller General? I think it is extremely 
unwise, and I argue very strong against 
it. 

Mr. PEARSON. Mr. President, will the 
Senator yield? 

Mr. JAVITS. I yield. 
Mr. PEARSON. The question is not 

only whether or not we are going to give 
this enormous power to the Comptroller 
General to control everything. The ques
tion is twofold: Do we give this enor
mous power to the Attorney General of 
the United States, an officer of the execu
tive department, to exercise it not only 
within the executive department but also 
the congressional branch? 

Mr. JAVITS. No. I cannot go along 
with that, because the Attorney General 
has no power comparable to what we 
would be giving the Comptroller General 
if we pass this. The Attorney General 
is a lawyer--

Mr. PEARSON. The Attorney General 
would have that power if we defeated 
this. 

Mr. JAVITS. He would not. The Attor
ney General has only the authority to 
advise the agencies of the Federal Gov
ernment. But any agency is amenable to 
suit in the Court of Claims. Many are 
amenable to suits in the district courts 
and various other ways; whereas, what 
we are doing here, I have pointed out, by 
the ambit of this provision, is to im
munize a particular official for any kind 
of supervisory judgment except our own, 
if we withdraw it. 

Mr. PEARSON. If the Senator will 
yield one more time I will not interrupt 
him again. However, the Senator did 
comment that this was a norm. If the 
Senator will refer t.o page 19 of the re
port he will find it is stated: 

The Comptroller General has exercised the 
delegated congressional power over the obli
gation and expenditure of appropriated 
funds for almost 50 years without serious 
challenge from the Attorney General of the 
United States or any other officer of the 
Executive Branch. 

This is something quite new; this is 
something quite important. I am sorry 
this came up in relation to a civil rights 
matter. I think that clouds the matter 
and makes the debate we are having 
today a rather technical one, a proce
dural one, and not worthy really of the 
attention we are giving it; but our laws 
and not procedures are the foundation 
of the rights of the parties. 

Mr. JAVITS. I think the Senator is 
right about procedures. The procedure 
we established by this amendment is 
such as to give him a grant of power 
which, if he had it, he would not exer
cise, but we give it to him and practi
cally order him to exercise it, giving him 
complete autonomy in everything else. 

I would like to- point out the effects 
of such authority. I shall read from a 

memorandum which has been prepared 
on this subject. 
EFFECTS OF THE RIDER TO THE SUPPLEMENTAL 

APPROPRIATIONS ACT 

1. The rider would transfer effective ad
ministrative control over wage determina
tions under the Davis-Bacon Act, the 
Walsh-Healey Public Contracts Act and the 
Service Contract Act to the Comptroller 
General. If he determined that a determina
tion was improperly made, no funds could 
be used to finance the contract that in
corporated that wage determination. 

2. The rider would oust the jurisdiction 
of Contract Boards of Appeal in many in
stances. Regardless of decisions of a Board 
in favor of the contractor, the agency would 
not be able to make payment if the Comp
troller General held any term of the agree
ment in violation of Federal law. 

3. The rider would oust the jurisdiction of 
the Court of Claims. The Comptroller Gen
eral has never considered himself bound by 
the judgment of the Court of Claims. If 
the Court of Claims entered a judgment for 
a contractor, funds would not be available 
to pay that judgment if the Comptroller 
General did not agree with the decision of 
the court on the legality of the contract. 

4. All agency rules and regulations on the 
implementation of Title VI of the Civil 
Rights Act could be enforced only if the 
Comptroller General agreed on their legal
ity-regardless of decisions of the courts. 

In short, all that really amounts to is 
that by adopting this rider you so lock 
in this absolute authority which, I may 
say, the Comptroller may have or may 
not have. With respect to the statement 
that this has been done for almost 50 
years without serious challenge, natural
ly one might say, "This has been a sys
tem which worked." The system has 
worked and I want it to continue to 
work; but I say by this rider they are 
interrupting the rhYthm of the system 
and the way it works, and you are throw
ing a new factor in which will very much 
bedevil this system. Just because you 
are shooting at one figure on a broad 
street you ·are mowing down everything 
on the street. 

Mr. PEARSON. The Senator makes 
the point that the wording of the bill, 
particularly the last line, refers to "any 
contract or agreement" which the Comp
troller General of the United States 
holds to be in contravention of any Fed
eral statute. He makes the argument that 
the opinion of the Comptroller General 
in relation to a statute gives him such 
enormous power he would not be subject 
to a decision or the judgment of the 
court. 

I take it that it is because of the word 
"statute." The Senator does not see it in 
that light. I wonder if the Senator would 
have objection if we changed "Federal 
statute" to "Federal law," which would 
be the statute properly interpreted by all 
courts having jurisdiction. 

Mr. JAVITS. As long as you give the 
Comptroller General the absolute power, 
and if you change Federal statute to 
Federal law you would be giving him 
more power-! am not aware now, stand
ing on my feet, how the courts define the 
phrase "Federal law." However, all you 
would be doing would be expanding it 
beyond the statute to whatever deter
mination is included in Federal law, 
whether it is a decision, or anything else. 

I have dealt with the generic ques
tion or power, which is a peripheral 

question, but very important from the 
blunderbuss way in which it is drawn, 
and its universal application now and in 
the future will make it permanent law 
in the appropriation bill just because the 
idea is to nullify the Philadelphia plan. 
I would much rather that it would say 
the Philadelphia plan is a nullity. Then, 
if we cannot present the stronger case 
we lose, or if we do present the stronger 
case we win. However, I wish to address 
myself next to what has been done 
here; the erection of this enormous piece 
of lethal machinery to knock off the 
Philadelphia plan. 

Mr. HRUSKA. Mr. President, will the 
Senator yield? 

Mr. JAVITS. I shall yield to the Sen
ator from Nebraska who wishes to argue 
this phase. I will argue the Philadelphia 
plan, its merits and whether it is con
stitutional, but before that I thought 
it proper at the threshold to question 
why this 155 millimeter howitzer is used 
to knock off a small target, the Philadel
phia plan. I am sure we will find some 
other way to do what needs to be done. 
The Nation is not going to sink if the 
Philadelphia plan is knocked out. But 
this makes an enormous piece of law to 
deal with a relatively reasonable question 
upon which men can differ. The Attor
ney General and the Comptroller Gen
eral differ on it. 

Before I yield, I wish to say this is one 
case where the President came out four
square. He is backing the Attorney Gen
eral and he wants the Philadelphia plan 
to stand, and he made that unequivocal
ly clear today. I did want to say that, 
since it is very important. 

Mr. PEARSON. Mr. President, will the 
Senator yield? 

Mr. JAVITS. I yield. 
Mr. PEARSON. I have raised the ques

tions which I have raised, not in relation 
to the Philadelphia plan; I think there 
are many issues here. The conflict of dif
ferent branches of Government is a 
fundamental issue. I do not want my 
comments to indicate any lack of enthu
siasm for any plan, whether it is the 
Philadelphia plan or not. 

Mr. JA VITS. I thank the Senator. I 
knew that to be so. 

Mr. HRUSKA. Mr. President, it is with 
some interest that I followed the colloquy 
being conducted between Senator JAVITS 
and Senator PEARSON. There is some 
question raised as to the efficacy of this 
amendment, section 904, and its purpose. 
It has been referred to by Senator JAVITS 
as a blunderbuss destroying several laws 
and practices when the real target is a 
single program. The question is raised, 
' 'Why use a howitzer to zero in on such 
a relatively small, although highly im
portant, Philadelphia plan?" 

Mr. President, I submit it is not only 
the Philadelphia plan that is involved. 
We are faced with a situation of much 
greater scope and a question of much 
greater urgency. Here we confront a 
situation in which the Comptroller Gen
eral has undertaken to say that the ex
penditure of public money pursuant to 
any contract entered into under the Phil
adelphia plan is illegal and shall not be 
paid out; and we have a member of the 
executive, the Attorney General, saying 
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it is legal and the Department of Labor 
should go ahead with it. 

We face squarely the question of de
ciding whether the actions of the Secre
tary of Labor, based on the advice of 
the Attorney General, will prevail, or 
whether it will be the Comptroller Gen
eral's opinion which will prevail. I sub
mit that the Comptroller must prevail. 

It was said a long time ago in debate 
on passage of the Budget and Account
ing Act of 1921: 

If he, the Comptroller, is allowed to have 
his decisions modified or changed by the will 
of an executive, then we might as well abol
ish the office. 

Where will the original decision be 
made with reference to whether congres
sional intent and congressional provi
sions will mean one thing or mean an
other? Congress says, "That power will 
reside in the Comptroller General, who 
is an arm of the Congress, not in the 
Attorney General, not in any appointee 
of the President, not in any other Sec
retary of the Cabinet, but someone out
side the executive department." That is 
very well written into the law. Those 
who see in section 904 a major change 
in our constitutional form of govern
ment, are not taking into consideration 
existing law. Nor do they look at the 
exact language of section 9J4, which 
states in pertinent part: 

In view of and in confirmation of the au
thority vested in the Comptroller General of 
the United States by the Budget and Ac
counting Act of 1921 as amended, ... 

Consider the language contained in 
secti·on 904, and the language contained 
in title 31 of the United states Code, sec
tion 44, which I cite in pertinent part: 

Balances certified by the Oomptroller Gen
eral shall be final and conclusive upon the 
executive branch of the Government. 

Then we turn to section 74 of the same 
title which starts out: 

Balances certified by the GAO upon the 
settlment of public accounts shall be final 
and conclusive upon the executive branch ... 

This is the law. All that section 904 is 
designed to do is reaffirm congressional 
support for the authority already in
vested in the Comptroller General under 
this act when his power over appropria
tions and expenditures is challenged. 

The Federal statute is contravened by 
the contract agreement in question. Tha.t 
is what is involved in this matter. In 
practical terms, the questions is whether 
Congress will lose its appropriating 
power by appropriating $2 million, $19 
million, $21 million, $69 million, or even 
$1 billion, and send it downtown and, re
gardless of the opinion of the Comp
troller General, regardless of what the 
plain legislative intent and the plain 
language of the law, if the Secretary de
cides to reallocate an appropriation con
trary to congressional intent, this action 
will totally nullify our power to appro
priate. 

This same issue was before the Con
gress in the early part of this century. 
In 1921, the Budget and Accounting Act 
was passed. The post of Comptroller 
General of the Congress of the United 
States was created. As was wisely ob
served by former President Cleveland: 

If the Comptroller General does not agree 
with whiat I believe the law to be. and if I 
do not want to agree with what I believe the 
law to be in regard to this appropriation, I 
can always get a new Comptroller General. 

As a result the Comptroller was made 
independent of the executive. 

It was a very handy arrangement for 
the President and the Executive Depart
ment to have the Comptroller in their 
power but not for the body that holds 
the appropriating processes pursuant to 
the Constitution. That is the real issue 
here. 

The purpose of section 904 is to reaf
firm our intent and say it is still the law 
of the land. That is its purpose. I hope 
that the Congress will affirm it and will 
approve it. 

Mr. JAVITS. Mr. President, I think 
the Senator has made, very eloquently, 
the best argument for striking the pro
vision, if we take the Comptroller Gen
eral to have the power he says he has. 
I am a laWYer, and I never advise my 
clients to confirm something they have. 
Why rock the boat? Maybe Congress will 
turn it down. Does that mean the Comp
troller General will lose the p.ower the 
Senator claims he has? In addition, it 
it said that this is the way in which the 
Congress has been run. On the contrary, 
since the days of Attorney General 
Moody in 1921, when he ruled on this 
very question that the Senator is re
ferring to, the legal opinion held at that 
time, "I am unable to agree to the prop
osition that the act of 1894," which is the 
predecessor of the one the Senator is 
referring to, "establishes a rule which is 
universal without exception under all 
circumstances," and so forth. It is quite 
a comprehensive opinion. 

The fact is, at the very best, this ques
tion has been in the twilight zone for 
both. They have inevitably gotten to
gether to settle it. That is why I argue 
against the provision now, because what 
we are trying to do by this provision in 
the supplemental bill, in the closing days 
of the session, without hearings, or evi
dence, which is extrapolated because 
somebody wants to kill off the Philadel
phia plan, we are making a broad scale 
effort to use the Senator's word "con
firmation" of the abs.olute authority in 
the Comptroller General. I just do not 
think that is a provident way to legislate. 
I will deal with the substantive question 
of the Philadelphia plan later. 

When the Senator speaks about the 
fact that we would be surrendering
whatever that might mean--our author
ity over appropriations, we must remem
ber that in addition to the Comptroller 
General, there are the courts, and the 
fact that the President of the United 
States does not have to spend a single 
dollar to appropriate. Let us remember 
that. He does not have to spend a single 
dollar we appropriate. He can impound 
it and he has done that time and time 
again. That is pretty tough control. The 
only thing that can be done about it is 
to impeach him or defeat him at the 
next election. But that is the way our 
Government works. We have never, in 
this Government, sought to give abso
lute power, as is given in this amend
ment. We have always been willing to 
leave things a little slack. 

Mr. HRUSKA. Mr. President, will the 
Senator from New York yield? 

Mr. JAVITS. I do not yield yet. 
I do not think that this is provident 

legislation in terms of a Congress of the 
United States, because what the Senator 
is saying to the Comptroller General is, 
"Now we can confirm that you are right 
and the other fellow is wrong, and what 
you hold is the end of the matter, no 
matter what any court says or anyone 
else-and that is it." 

I just do not think that that is the 
way in which relative balancing of the 
powers and authorities of the three 
branches of government can be run 
wisely. 

Let that Comptroller General be a 
little worried about his authority. Let 
that Attorney General be a little worried 
about his authority, too. We have always 
felt that everyone should be amenable 
to the courts. I cannot say it is universal 
because all of a sudden and quickly, I 
have been preparing for this argument 
while we have been having· quorum calls. 
That is as much notice as we have had. 
No matter how vigilant we are, this thing 
burst upon the world yesterday. 

I believe that the argument of the Sen
ator from Hawaii <Mr. FONG) is the best 
of any. Why bring this thing into the 
supplemental appropriation bill in the 
last days of a session even if you are right 
and I am wrong. But I am a pretty fair 
lawyer and so are many others here. 
There is at least some serious question 
here as to whether we are giving or are 
vesting our Comptroller General with 
power-absolute power, which could be 
disruptive to the Government. I think it 
is improvident, whatever there may be 
in the Philadelphia plan. 

I think this is really the very best ar
gument one can make on this provision. 
Often one has to vividly bring before his 
colleagues the implications of something. 
I really doubt that the men who wrote 
this provision intended that it should be 
as broad, sweeping, and all-encompass
ing as it is; but it is. 

We had a situation very much like it 
the other day, on the Defense appropri
ation bill, when we were considering a 
provision, and Senators were arguing, 
"Well, do not worry about what it says. 
The Department will understand when 
they read the legislative history.'' This 
was not satisfactory to many of us and 
we said, "If you mean something, say 
it." 

That is the situation with respect to 
this matter. The fact is that this pro
vision, by its terms, as far as we can read 
the terms, vests considerable authority 
in one official of the Congress, without 
which authority he has lived very satis
factorily for 50 years. 

Mr. PASTORE. Mr. President, will the 
Senator yield? 

Mr. JAVITS. I yield. 
Mr. PASTORE. I merely want to say 

that there is a little more to it than 
what the Senator has said. Perhaps he 
said it when I was not present in the 
Chamber. I am one of the Senators who 
opposed this amendment in the com
mittee, first of all, for the reason given 
by the distinguished Senator from. 
Hawaii. We are dealing with a very sensi-
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tive issue. It is not a legalistic issue. It 

_ involves a great deal more than that, 
and we understand it does. 

There is no question at all about the 
fact that the Comptroller General is the 
arm of the Congress and responsible to 
the Congress and that he speaks for the 
Congress. Under the law of 1921 he has 
certain definite responsibilities, and we 
want to protect that law as much as we 
can. But we have to look at this issue, in
tricate as it is, with a little more depth 
than I am afraid we can do in one after
noon or several days. It needs to be gone 
into very thoroughly. 

What we are confronted with is the 
fact that this Nation suffers with a diffi
cult situation, a very distressing one, 
which erupted in Philadelphia not too 
long ago. Because the administration has 
the responsibility of doing something 
about it before it erupts all over the 
country, it initiated a plan it thought 
would solve the problem for the time 
being. 

It is true that, under the civil rights 
law, the quota system could not be used, 
for the simple reason that a quota was 
barred. So they used the approach of a 
goal-unless we construe it to be a quota. 
Here is where the Attorney General and 
the Comptroller General disagree, and I 
think reasonable men can disagree. 

The fact remains that the adminis
tration, in trying to bring about a solu
tion of this tremendous problem, initi
ated the so-called Philadelphia plan. 

In the process of arguing as to who 
should have jurisdiction, whether it 
should be the Comptroller General or the 
Attorney General, we are disrupting that 
program, which I think is essential for 
the stabilization of the situation, which 
has become a quite irritable one and a 
serious one in the Nation. 

I quite agree with the Senator from 
New York. I believe the action of the 
committee-and I said so at the time
was a little too precipitate. This matter 
was pending before the Judiciary Com
mittee, and nothing happened. It was 
called to my attention only 2 or 3 days 
ago. I have mixed feelings about it. I cer
tainly want the Comptroller General to 
have the authority he has. I certainly 
do not want to deny the Congress any 
of the responsibilities it must have under 
constitutional law. At the same time we 
are confronted with the problem of equal 
opportunity of employment. That is a 
very important question. 

Congress initiated the Davis-Bacon 
Act to equalize wages throughout the 
oountry because of differentials in cer
tain areas of the country. We did it in 
the public interest. Perhaps in the pub
lic interest we will need not only the 
Philadelphia plan, but the New York 
plan, the Boston plan, and we may even 
need the Miami Beach plan. I do not 
know. I really do not know. But the fact 
remains that what we are doing today, 
in essence, is rejecting the administra
tion plan to meet a very tragic situation 
that erupted in Philadelphia. I think we 
ought not to forget that. 

There is nothing in the language be
fore us that mentions the word "Phila
delphia," but, by indirection, it throws 
out the Philadelphia plan. This question 
ought to be gone into in quite some 

depth. It has been pending for 2 or 3 
months, or perhaps 3 or 4 months, what
ever the case may be. Certainly there 
have been only limited hearings on it. 
All I know is that a lawyer from the 
Comptroller General's office came and 
said, "This is the interpretation I give it." 
Attorney General Mitchell gave it an
other interpretation. 

Here we are caught in between. We are 
caught between disagreement of two 
agencies as to whether or not the law is 
being properly construed. 

In the process, what are we doing? For 
all practical purposes, we are rejecting 
the Philadelphia plan. I say to the Sen
ate this afternoon, this will not be the 
end of it. Certainly, this will not be the 
end of it. We had better proceed with 
fairness, caution, and coolness. 

I think the better part of judgment 
would be to wait until we came back in 
January, go into this question in detail 
and depth, and clear up the question of 
who is the proper authority. 

Mr. JAVITS. Mr. President, I love my 
colleague from Rhode Island. If I 
needed any confirmation of it, it has 
been illustrated now. What he says 
makes sense, and I am grateful to him 
for having given me a minute's rest. 

Mr. PASTORE. That is why I did it. 
Mr. JA VITS. And for the intercession 

of his very sage and very wise comments. 
May I say to him in fairness that there 

have been a couple of days of hearings. 
The Senator from North Carolina (Mr. 
ERVIN) had hearings in the Subcommit
tee on Separation of Powers. As a matter 
of fact, I testified expressly on the Phila
delphia plan. Without any question, that 
is the place where this matter should be 
gone into, deliberated, dealt with, and 
reported in legislation. 

Mr. PASTORE. Can the Senator tell 
me why the committee did not reach a 
conclusion, after holding hearings? 

Mr. JAVITS. I think that is the way 
it should be done. I do not think the 
Senator held enough hearings to his sat
isfaction, or perhaps the committee has 
been too busy, but hearings were held. 
I myself was a witness. There were quite 
a few other witnesses, from industry, and 
elsewhere. That is the proper forum in 
which that particular question should 
be decided. It is a legal question. 

Mr. PASTORE. Senators know that 
today, on the very principle involved 
here, we overrode the manager of the 
foreign aid appropriation bill because we 
said the Appropriations Committee had 
no business getting itself mixed up in the 
changing of the basic law. Did we not say 
that in essence? 

Mr. JAVITS. Exactly. 
Mr. PASTORE. And that point was 

sustained by the Senate. Now we are do
ing just the opposite. 

Mr. JA VITS. I am very grateful to 
my colleague from Rhode Island. 

Mr. President, to accommodate the 
Senator from Colorado-! have only 
completed half of my argument on the 
ambit of the provisions, rather than the 
merits of the Philadelphia plan and its 
constitutionality-! yield the floor to al
low the Senator from Colorado, if the 
Chair will recognize him, to address him
self to this subject. 

Mr. HRUSKA. Mr. President, will the 
Senator yield. 

Mr. JAVITS. I yield. 
Mr. HRUSKA. Reference was made by 

the Senator from New York to Attorney 
General Moody's opinion. He referred to 
it as an opinion rendered in 1921. More 
accurately, it is the written memoran
dum by Attorney General Moody in 1904, 
under the old act. That is the year ·and 
the memorandum to which reference 
was made. I think · the RECORD ought to 
be clear. 

Mr. JAVITS. Let us put it in the REc
ORD. 

Mr. HRUSKA. What the law was in 
1904 was radically changed by the Budg
et and Accounting Act of 1921. If the 
Senator wants to check into it, I have 
the memorandum before me. 

Mr. JA VITS. I will put the whole thing 
in the RECORD. I think the Senator is ab
solutely right. As I explained to the Sen
ator-and I think it is one of the biggest 
arguments in this debate-and as the 
Senator from Rhode Island (Mr. PAs
TORE) has said, those of us who were 
not apprised of what was going on lit
erally had to stand on our feet and pre
pare. The Senator knows I am not un
derdiligent when it comes to work, but 
it was physically impossible to do what 
should have been done in this case. 

Mr. HRUSKA. I am glad to have the 
Senator lead into that question, because 
I should like to comment on it very 
briefly. I shall expand further later. 

Those questions were raised in the 
Appropriation Committee. "Why right 
now?" and "Why in an appropriation 
bill?" 

The fact is that not only the Phila
delphia plan is involved. A similar series 
of contracts is being negotiated, and 
very likely will soon be in effect, in Bos
ton and in some seven, eight, or nine 
additional cities. 

Mr. President, that presents quite a 
problem. Being aware of that problem, 
and having the question before us as to 
where this authority resides, if the Con
gress sits here doing nothing, and those 
contracts are entered into, then the ques
tion will be raised, when the time comes 
to debate the legality of those plans, "Did 
not the Congress acquiesce in a practice 
along that line? Is the Government not 
estopped from objecting?" The Con
gress knew what was going on and yet 
they raised no objection. Here theSe 
contractors are, putting bricks and stone 
together, and signing rate contracts and 
everything. 

In view of these considerations, I think 
that this bill is a legitimate vehicle for 
saying this is the time and place to con
front this issue. 

With that, I join the Senator from 
New York in saying the Senator from 
Colorado ought to be allowed to speak 
and get back to his conference on an
other appropriation bill. 

Mr. JAVITS. I have one myself. 
The PRESIDING OFFICER. The 

Senator from Colorado is recognized. 
Mr. BYRD of West Virginia. Mr. Pres

ident, I ask unanimous consent that the 
able Senator from Colorado be permitted 
to yield for a unanimous-consent request 
and a bit of legislative action at the re-
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quest of the Senator from California <Mr. 
CRANSTON) without losing his right to 
the floor. It will only take a minute or two. 

Mr. ALLOT!'. I yield. 
Mr. BYRD of West Virginia. Mr. Pres

ident, I ask unanimous consent that the 
pending business be temporarily laid 
aside. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

VETERANS EDUCATIONAL AMEND
MENTS OF 1969 

Mr. CRANSTON. Mr. President, I ask 
the Chair to lay before the Senate ames
sage from the House of Representatives 
on H.R. 11959. 

The PRESIDING OFFICER laid before 
the Senate a message from the House of 
Representatives, announcing it had 
agreed to the amendments of the Sen
ate to the bill <H.R. 11959) to amend 
chapters 31, 34, and 35 of title 38, United 
States Code, in order to increase the 
rates of vocational rehabilitation, edu
cational assistance, and special training 
allowance paid to eligible veterans and 
persons under such chapters, with 
amendments, in which it requested the 
concurrence of the Senate. 

Mr. YARBOROUGH. Mr. President, 
on October 23, 1969, the Senate passed 
its version of H.R. 11959, the Veterans 
Education and Training Assistance 
Amendments Act of 1969, and sent it to 
the House for action. For nearly 2 
months this important bill which di
rectly affects the lives of thousands of 
our veterans has been in the House with
out action being taken on it. Now as this 
session of Congress is in its final hours, 
the House has passed a bill which does 
not include many of the important pro
visions of the Senate version of this bill. 
Specifically, this bill which the House 
passed today does not include the im
portant 46-percent increase in educa
tion and training allowances for veterans 
participating in the cold war GI bill ed
ucation and training programs. This 46-
percen t increase was proposed by me in 
my bill, S. 338. The purpose for this in
crease was to bring cold war GI bill ben
efits in line with those paid to veterans 
under the Korean GI bill. The Senate 
adopted S. 338 and made it title I of H.R. 
11959. This bill has received the enthusi
astic support of every major veterans or
ganization in America as well as count
less numbers of veterans who are using 
these important benefits. 

I firmly believe that this increase of 
46 percent in allowances is necessary to 
increase participation in GI bill pro
grams and to assure the veterans of Viet
nam and the cold war era to full eco
nomic equality with veterans of the 
Korean conflict. 

In addition to these important in
creases in education and training allow
ances, the Senate version of H.R. 11959 
also contained the following new pro
grams: 

First, a new farm cooperative program, 
similar to the one provided for under 
the Korean conflict GI bill which was 
originally introduced by me as S. 1998. 

Second, a new flight program which 
would authorize low interest loans of up 

to $1,000 to veterans wishing to obtain 
a private pilot's license; 

Third, a new education and training 
program designed to prepare high school 
and elementary schoo1 dropouts for ad
vanced training and higher education; 
and 

Fourth, a new veterans outreach pro
gram designed to advise veterans of their 
rights and assist them in obtaining them. 

These programs which were incorpo
rated into the Senate version of H.R. 
11959 were the result of long and 
thoughtful study by the Subcommittee 
on Veterans Affairs under its distin
guished chairman, Senator CRANSTON, 
and the full Labor and Public Welfare 
Committee. The subcommittee held hear
ing on these important measures on 
June 24, 25, 26, August 8, and August 12. 
The testimony presented at these hear
ings clearly demonstrated the need for 
these new programs. This bill obtained 
wide bipartisan support as evidenced by 
its approval by the Senate by a vote of 
77 to 0. 

The House, unfortunately, has not 
seen fit to recognize the need for the 46-
percent increase and the new programs 
contained in the Senate version of H.R. 
11959. Instead of accepting the Senate 
version of H.R. 11959, the House today 
passed a bill which is woefully inade
quate to meet the needs of our veterans. 
More specifically the House bill: First, 
rejects the important 46-percent increase 
in education and training allowances and 
substitutes an approximate 30-percent 
increase. This would amount to only a 
$5 increase over its 27-percent increase 
in the original House bill; second, ex
cludes completely: the farm cooperative 
program, the new flight program, the 
new veterans outreach program, and the 
new prep program for educationally dis
advantaged veterans. 

I cannot see how the new House bill 
can be acceptable to the Senate or the 
veterans who are depending on Con
gress to enact this important legislation. 

Therefore, I urge the Senate to reject 
the House version of H.R. 11959 and I 
call on the House to meet in conference 
with the Senate immediately so that an 
acceptable bill can be worked out before 
the end of this academic semester. 

Mr. CRANSTON. I move that the Sen
ate disagree to the amendments of the 
House to the amendments of the Senate, 
request a conference with the House, .and 
that the Chair be authorized to appoint 
the conferees on the part of the Senate. 

The motion was agreed to; and the 
Presiding Officer appointed Mr. CRAN
STON, Mr. YARBOROUGH, Mr. RANDOLPH, 
Mr. KENNEDY, Mr. MONDALE, Mr. HUGHES, 
Mr. SCHWEIKER, Mr. JAVITS, Mr. DOMI
NICK, Mr. SAXBE, and Mr. SMITH of illi
nois, conferees on the part of the Senate. 

MESSAGE FROM THE HOUSE 
A message from the House of Repre

sentatives, by Mr. Bartlett, one of its 
reading clerks, announced that the 
House had disagreed to the amendments 
of the Senate to the bill (H.R. 13111) 
making appropriations for the Depart
ments of Labor, and Health, Education, 
and Welfare, and related agencies, for 

the fiscal year ending June 30, 1970, and 
for other purposes; .agreed to the confer
ence asked by the Senate on the dis
agreeing votes of the two Houses thereon, 
and that Mr. FLOOD, Mr. NATCHER, Mr. 
SMITH of Iowa, Mr. HULL, Mr. CASEY, Mr. 
MAHON, Mr. MICHEL, Mr. SHRIVER, Mrs. 
REID of illinois, and Mr. Bow, were ap
pointed managers on the part of the 
House at the conference. 

The message also announced that the 
House had disagreed to the amendments 
of the Senate to the bill <H.R. 15149) 
making appropriations for foreign as
sistance and related programs for the 
fiscal year ending June 30, 1970, and for 
other purposes; agreed to the confer
ence asked by the Senate on the dis
agreeing votes of the two Houses there
on, and that Mr. PASSMAN, Mr. RoONEY 
of New York, Mrs. HANSEN of Washing
ton, Mr. COHELAN, Mr. LoNG of Maryland, 
Mr. McFALL, Mr. MAHON, Mr. SHRIVER, 
Mr. CONTE, Mrs. REID of illinois, Mr. 
RIEGLE, and Mr. Bow were appointed 
managers on the part of the House at the 
conference. 

ENROLLED BILL SIGNED 
The message further announced that 

the Speaker had affixed his signature to 
the bill (H.R. 8449) to amend the act 
entitled "An act to promote the safety 
of employees and travelers upon railroads 
by limiting the hours of service of em
ployees thereon," approved March 4, 
1907, and it was signed .by the Acting 
President pro tempore. 

SUPPLEMENTAL APPROPRIATIONS, 
19'70 

The Senate resumed the consideration 
of the bill <H.R. 15209) making supple
mental appropriations for the fiscal year 
ending June 30, 1970, and for other pur
poses. 

Mr. ALLOTT. Mr. President, I thank 
the Senator from Nebraska and the Sen
ator from New York for yielding to me. 
The only reason for the request is that 
we are involved in the transportation bill 
conference at the moment, and there are 
certain matters there requiring my pres
ence at this time. 

Mr. President, it is unfortunate that 
this particular question should come up 
in connection with a discussion of the 
so-called Philadelphia plan. Personally 
I support what the President is trying 
to achieve through the implementation 
of this plan. I have supported civil rights 
measures for 15 years in the Senate and 
for 4 years as Lieutenant Governor of 
my State. I did it before that as district 
attorney, and I shall continue to attempt 
to develop the civil rights aspect of our 
life as far as I can. 

The question here is not-and I want 
to make this clear-the correctness of 
the Philadelphia plan. The question is 
whether we are going to permit the der
ogation and diminishment of the pow
ers of the Comptroller General as an in
dependent arm of Congress. As I say, it 
is unfortunate, that the particular area 
which would be immediately affected is 
one which, even at this moment, I feel 
so very strongly about. 
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First of all, this issue has · developed 

because, in substance, the Attorney Gen
eral has said to the Comptroller Gen
eral, "Even though you do not think that 
obligations made in connection with the 
Philadelphia plan are in accord with the 
1964 Civil Rights Act, I do." 

I ask unanimous consent that the 
pertinent portion of the Civil Rights Act 
be printed in the RECORD at this point. 

There being no objection, the portion 
of the statute was ordered to be printed 
in the RECORD, as follows: 

Nothing contained in this title shall be 
interpreted to require any employer • * • to 
grant preferential treatment to any individ
ual or to any group because • • • of an im
balance which may exist with respect to 
the total number or percentage of persons 
of any race • • • or national origin em
ployed by any employer [or] referred • • • 
for employment by any • • • labor organi
zation • • • in comparison with the total 
number or percentage of persons of such 
race • • • or national origin in any com
munity • • • or in the available work force 
in any community * • •. 

Mr. ALLOTT. This part of the law is 
known as the prohibition against 
"quotas," and it was this provision which 
was the catalyst which brought up the 
present controversy. The issue has de
veloped over the simple question of the 
use of the word "quotas." 

The Attorney General contends that 
what they have set up is nvt quotas, but 
targets or goals, and they use as their 
parameters 19 to 23 percent. Now if a 
man employs 100 employees, and he fixes 
the number between 19 and 23, he can 
call it a target or a goal, but I do not 
think anyone can say that it is not a 
quota. It may not be stated as a specific 
quota or as a specific number, but the 
facts are that you are dealing with quotas 
and goals. So this is how the situation 
arises. 

I have not heard all of the speeches 
because of my other responsibilities of 
the moment; but a statement has been 
made here to the effect that what we are 
doing is setting up the Comptroller Gen
eral as a sort of supergod in the matter 
of the Government. 

Nothing can be further from the truth. 
Any ruling of the Comptroller General 
may be appealed. It can be taken to the 
courts. The word of the Comptroller Gen
eral is binding only upon the executive 
branch of the Government, not on any
one outside of it. 

But unfortunately, the Comptroller 
General cannot go to court himself. He is 
not given that power by statute; and 
strictly speaking, within the context of 
the 1921 statute, I do not think he could 
employ counsel to defend himself if, by 
some legal machination, he became in
volved in a law suit. 

Thus the Comptroller General is not a 
supergod in Government. He is the arm 
of Congress, and that is all he is; and 
thank God we have such an arm in the 
Government. If we did not have that arm, 
we in Congress would be subject to the 
will and whim of the executive branch. 

A hundred times on this :floor this year 
I have heard Senators complain bitterly 
about the arrogation of power by various 
people in the executive branch. It is an 
old story, because it has occurred in 
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previous administrations, both Republi
can and Democratic. But, Mr. President, 
if a constituent of ours enters into a con
tract or bids on a contract with an 
agency of the Government, and we think 
that somehow he has been unfairly 
treated in the letting of those bids, we 
can appeal to the Comptroller General to 
review the legalities of the bidding for 
and the letting of any such contract. 

If we go to the department itself, we 
run into the very advocates who created 
the misdeed about which we are com
plaining. So, we have this independent 
arm of the Government here for this 
purpose. And what a grand job it has 
done over the years. 

Mr. President, I think there are many 
questions about which I could wax as 
oratorical, hopefully, as the Senator from 
New York. I could speak with all of the 
emotion with which he speaks on civil 
rights questions. However, I wonder, 
even with the Philadelphia plan, how we 
could enforce a quota or a target when a 
man is unable to procure the workers 
through the unions which supply them. 
Does he then become liable for breach of 
contract for failing to fulfill his contract? 
I doubt it. 

If the Attorney General can overrule 
the decision of the Comptroller General 
in this case--and I want to divorce it 
from the emotional issue--he can over
rule the decision of the Comptroller Gen
eral in any case which is referred to him. 
So, we are not just talking about one case 
here. We are talking about the whole 
field of Government activity. 

That is a price that we in Congress 
cannot afford to pay-to take the au
thority we have given to the Comptroller 
General and give it to the Attorney Gen
eral or any other branch of the Govern
ment. 

And there is one great difference be
tween this and the other branch of the 
Government. We cannot do away with 
the Attorney General. If he rules ad
versely on -a proposition which is sub
mitted to him, we cannot get rid of him. 
He just about has to be a completely dis
honest man-which we have not had, 
thank God-in order to get rid of him. 

There is one thing, however, that Con
gress can do. And that is that if the 
Comptroller General becomes irresponsi
ble and unresponsive to the law of this 
land and unresponsive to the common 
honesty and ethics which we want in our 
Government, we can always change the 
law which created his office and diminish 
his powers, or we can replace the Comp
troller General. 

So, there is one great difference in this 
situation and in dealing with the Attor
ney General's office. And I must say that 
despite the Attorney General's ruling in 
this matter, I have the greatest respect 
for him. However, I do not agree with 
him in this case. I think his lawyers and 
legal counsel have overstepped them- . 
selves in an attempt to extend a statute 
beyond what we ever intended. 

I have already pointed out that the 
Comptroller General cannot sue or be 
sued. And if he makes a mistake, or if he 
makes an error, the people who are ag-
grieved always have had recourse to the 

courts. However, we cannot always in
:fluence an Attorney General and con
vince him of our side of the question. 

Mr. President, I want to close these 
very brief remarks by referring to two 
sections of the statute, and I shall ask 
unanimous consent that they be printed 
in the RECORD, although the distin
guished Senator from Nebraska has al
ready had them printed in the RECORD 
at another point. 

Mr. President, I ask unanimous con
sent to have printed at this point in the 
RECORD section 44 of title 31 and section 
74 of title 31 of the United States Code. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 
§ 44. Certain powers and duties transferred 

to General Accounting Office; conclu
siveness of balances certified by 
Comptroller General. 

All powers and duties which on June 30, 
1921, were conferred or imposed by law upon 
the Comptroller of the Treasury or the six 
auditors of the Treasury Department, and 
the duties of the Division of Bookkeeping 
and Warrants of the Office of the Secretary 
of the Treasury relating to keeping the per
sonal ledger accounts of disbursing and col
lecting officers, shall, so far as not inconsist
ent with this chapter and sections 71, 471, 
581, 581a of this title, be vested in and im
posed upon the General Accounting Office 
and be exercised without direction from any 
other officer. The balances certified by the 
Comptroller General shall be final and con
clusive upon the executive branch of the 
Government. The revision by the Comptrol
ler Genernl of settlements made by the six 
auditors shall be discontinued, except as to 
settlements made before July 1, 1921. (June 
10, 1921, ch. 18, title m, § 304, 42 stat. 24.) 
§ 74. Certified balances of public accounts; 

conclusiveness; suspension of items; 
preservation of adjusted accounts; 
decision upon questions involving 
payments. 

Balances certified by the General Account
ing Office, upon the settlement of public ac
counts, shall be final and conclusive upon 
the Executive Branch of the Government, ex
cept that any person whose accounts may 
have been settled, the head of the Executive 
Department, or of the board, commission, or 
establishment not under the jurisdiction of 
an Executive Department, to which the ac
count pertains, or the Comptroller General 
of the United States, may, within a year, ob
tain a revision of the said account by the 
Comptroller General of the United States, 
whose decision upon such revision shall be 
final and conclusive upon the Executive 
Branch of the Government. Nothing in this 
chapter shall prevent the General Account
ing Office from suspending items in an ac
count in order to obtain further evidence 
or explanations necessary to their settle
ment. 

The General Accounting Office shall pre
serve all accounts which have been finally 
adjusted, together with all vouchers, certifi
cates, and related papers, until disposed of 
as provided by law. 

Disbursing officers, or the head of any ex
ecutive department, or other establishment 
not under any of the executive departments, 
may apply for and the Comptroller General 
shall render his decision upon any question 
involving a payment to be made by them or 
under them, which decision, when rendered, 
shall govern the General Accounting Office 
in passing upon the account containing said 
disbursement (July 31, 1894, ch. 174, § 8, 28 
Stat. 207; June 10, 1921, ch. 18, title III, § 304, 
42 Stat. 24; Oct. 25, 1951, ch. 562, § 3 (1), 65 
Stat. 639.) 
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Mr. ALLO'IT. In these, particularly in 
section 74, it says in essence, that the 
balances certified by the General Ac
counting Office upon the settlement of 
public accounts shall be final and con
clusive upon the executive branch of the 
Government, except that with respect to 
any persons whose accounts may have 
been settled, the head of the Executive 
Department or the Board or Commis
sjon, may obtain a revision of the said 
account. The language is contained in 
the law. 

Now, we have not by this section, nor 
by the action of the Appropriations Com
mittee, enlarged the powers of the Comp
troller General. However, because we 
have been presented unwillingly with 
this direct challenge to the arm of Con
gress, we have no choice but to accept 
that challenge and say he is our arm and 
we expect to uphold him. 

The Senator from Nebraska has al
ready pointed out the necessity for ac
tion now. 

The necessjty for immediate action is 
that before Congress can act upon this, 
there will be 10, 20, or maybe 100 con
tracts entered into. And how do we recall 
those contracts? How do we put 100 or 10 
or 50 people in litigation all over the 
country because Congress refuses to deal 
with this question affirmatively and 
forcefully at this time? 

This is our protection. This is our arm, 
and God forbid, Mr. President, that we 
in the Senate will ever deprive him of 
the power we have given him until that 
day comes, and I do not think it ever will, 
when somehow he oversteps the authority 
in this act and jeopardizes the confi
dence of Congress in the Comptroller 
General. 

I do not know how many Comptroller 
Generals have served since I have been 
a Senator. I have had occasion to dis
agree with their decisions. But I have al
ways had the assurance that even though 
I could not get a Secretary on the phone, 
even though I could not talk to the coun
sel for a department in the executive 
branch, I always had the resource left to 
sit down in my office and say, "Mr. Comp
troller General, these facts have come 
to my attention, and I refer them to you 
for a decision." 

Every Comptroller General within my 
knowledge has utilized the power given 
to him by Congress with the greatest of 
discretion and the greatest of regard for 
the powers which Congress has invested 
in him. 

Mr. President, I point out in conclu
sion to my fellow Senators that if we 
start down this path today by refusing to 
complete this particular section in the 
law, we are leaving the door wide open 
for the Attorney General to reverse the 
decisions of the Comptroller General or 
to modify the decisions of the Comp
troller General any time he wishes. 

And when that time has occurred and 
Congress has opened that door, we will 
no longer have an independent arm of 
the Government. We will have instead an 
agency which is the slave and the work
man and at the order of the executive 
branch of the Government. 

I thank the Senator for yielding to me. 
Mr. JA VITS. Mr. President, I have a 

conference going on on the poverty bill. 

Mr. ALLOTT. I have a conference go
ing on in which the Senator is very much 
interested in some of the items. I am sure. 

Mr. JAVITS. I noticed with the great
est of interest that when the Comptroller 
General wrote to the committee telling 
them about this imbroglio of the Phila
delphia plan-and, by the way, it does 
revolve around the Philadelphia plan; 
does it not? 

Mr. ALLOTT. Yes. The Philadelphia 
plan was only the catalytic agency for 
this. 

Mr. JAVITS. That is what he says in 
his letter. 

He did not ask for thls broad grant of 
power. He sent the Senator a suggested 
proviston in which he said he just con
fined it to the Philadelphia plan. I will 
hand it to the Senator. 

That would have posed the straight 
issue of civil rights, without all the com
plications introduced by the very sweep
ing language of the committee. 

I wonder if the Senator could enlighten 
us. Why did not the committee, if they 
were going to do anything about this, 
just go ahead with his provision? That 
is what he asked for. He did not want 
any broad, sweeping authority like the 
one contained in this supplemental. 

Mr. ALLOTT. I know the Senator is a 
very brilliant New York lawyer and I am 
just a country lawyer--

Mr. JAVITS. That is a sure way to try 
to decapitate the Senator from New York. 
[Laughter.] 

Mr. ALLOTT. I just want to say that, 
in my opinion, the language contained 
in this bill-and I want this legislative 
record to be clear-does not expand the 
authority of the Comptroller General one 
iota. The Senator will note that it be
gins with the words ''In view of and in 
confirmation of the authority invested in 
the Comptroller General by the act of 
1921." 

Mr. JAVITS. May I say to my colleague 
that more liberty has been lost on that 
argument than on any other single ar
gument of which I know-that it did not 
expand the authority, notwithstanding 
the words which say that whatever the 
Comptroller General holds is the su
preme law of the land. I am sorry, but 
I cannot agree, and I hope very much 
the Senate is not ensnared by the same 
idea. 

Mr. ALLOTT. Let us just look at it. We 
do not expand his authority outside the 
areas which he has now, which is to pass 
on bills which come to the Federal Gov
ernment to finance, either directly or 
through any Federal aid or grant, any 
contract or agreement. If he makes an 
error, those contracts or agreements are 
still subject to the courts. 

Two things are written in there: He 
is restricted to the areas of accounting 
and payment, and he is restricted to the 
general powers laid out in the Budget 
and Accounting Act of 1921. 

Mr. JAVITS. I do not want to detain 
the Senator, but I cannot agree with 
him. The Comptroller General has held 
time and again that he is not even bound 
by the Court of Claims, and we confer 
that authority in him by the clause the 
Senator did not read, "which the Comp
troller General of the United States holds 

to be in contravention of any Federal 
statute." 

I wish I could agree with the Senator, 
but I cannot. I point out again, as a 
critically important item of evidence, 
that the Comptroller General, himself, 
did not ask for any such authority. All 
he asked for was a pinpointed resolution 
about the Philadelphia plan. 

Mr. ALLOTT. That is entirely correct. 
I know that the Senator is very devious
not in a bad sense, but because he is 
a very clever man-and of course the 
concept of this argument is to get us off 
on issues other than the power of the 
Comptroller General. 

My purpose is to say that we are be
ginning the denigration and the deterior
ation of the independent arm of Con
gress, and that is the whole point of my 
discussion. 

I thank the Senator for yielding. 
Mr. JAVIT'S. Mr. President, I suggest 

the absence of a quorum. 
The PRESIDING OFFICER (Mr. 

CRANSTON in the chair). The clerk will 
call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. JAVITS. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. JAVITS obtained the floor. 
Mr. McGEE. Mr. President, will the 

Senator yield to me briefly? 
Mr. JAVIT'S. I yield to the Senator 

from Wyoming without losing my right 
to the floor. 

FEDERAL SALARY ACT OF 1969 
Mr. McGEE. Mr. President, I ask the 

Chair to lay before the Senate a message 
from the House of Representatives on 
H.R. 13000. 

The PRESIDING OFFICER laid be
fore the Senate a message from the 
House of Representatives announcing 
its disagreement to the amendments of 
the Senate to the bill <H.R. 13000) to 
implement the Federal employee pay 
comparability system, to establish a 
Federal Employee Salary Commission 
and a Board of Arbitration, and for other 
purposes, and requesting a conference 
with the Senate on the disagreeing votes 
of the two Houses thereon. 

Mr. McGEE. I move that the Senate 
insist upon its amendments and agree 
to the request of the House for a con
ference, and that the Chair be author
ized to appoint the conferees on the part 
of the Senate. 

The motion was agreed to; and 
the Presiding Officer appointed Mr. 
McGEE, Mr. YARBOROUGH, Mr. RANDOLPH, 
Mr. FoNG, and Mr. BoGGS conferees on 
the part of the Senate. 

SUPPLEMENTAL APPROPRIATIONS, 
1970 

The Senate continued with the con
sideration of the bill <H.R. 15209) mak
ing supplemental appropriations for the 
fiscal year ending June 30, 1970, and for 
other purposes. 

Mr. McCLELLAN. Mr. President, the 
Department of Labor, on June 27, 1969, 
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issued the revised Philadelphia plan, so
called because it was to be applied ini
tially to the Philadelphia area and sub
sequently to other areas of the Nation. 

The plan provides that there shall be 
included in invitations for bids on both 
Federal and federally assisted construc
tion projects in the Philadelphia area: 

First, specific ranges of minority 
group employees in each of six basic 
skilled construction trades; 

Second, designation by the bidder of 
the specific number of minority group 
employees, within such ranges, that he 
will employ in each of the skilled trades 
on the job; and · 

Third, failure to "make every good 
faith effort" to attain the minority group 
employment "goals" he has specified in 
his bid, may result in the imposition of 
sanctions including the termination of 
his contract. 

More specifically, the plan requires 
that by 1973, employment from among 
minority groups would be 22 to 26 per
cent for ironworkers; 20 to 24 percent 
for plumbers, pipefitters, and steamfit
ters; and 19 to 23 percent for sheetmetal, 
electrical, and elevator construction 
workers. The plan also provides that 
these percentages would rise each year. 

Despite the fact that the Comptroller 
General, on August 5, 1969, issued a de
cision finding that the Philadelphia plan 
contravened the 1964 Civil Rights Act 
and that he would be required to so hold 
in passing upon the legality of expendi
tures of appropriated funds under con
tracts made subject to the plan, the Sec
retary of Labor is continuing to apply 
and enforce it. 

Mr. President, the Comptroller Gen
eral's ruling is consistent with a funda
mental principle of constitutional law, 
that neither the President nor a depart
ment head at the President's direction 
or with his approval, has the authority to 
act at variance with valid statutory pro
visions. The Supreme Court, throughout 
the history of this Nation, has consist
ently struck down Executive orders which 
contravene the provisions of a valid 
statute enacted by the Congress. (See 
for example Kendall v. U.S., 12 Peters 
524; U.S. v. Symonds, 120 U.S. 46; Little 
v. Barreme, 2 Cranch 170). As Justice 
Frankfurter stated in the Steel seizure 
cases (343 U.S. 579, 585): 

Where Congress has acted the President is 
bound by the enactment. 

And Justice Holmes declared in Myers 
v. United States (272 U.S. 52, 177) : 

The duty of the President to see that the 
laws be faithfully executed is a duty that does 
not go beyond the laws or require him to do 
more than Congress sees fit to leave within 
his power. 

When the Congress enacted the Civil 
Rights Act of 1964, and therein promul
gated our national policy on equal em
ployment opportunity, it became the 
constitutional responsibility and obliga
tion of the executive branch of our Gov
ernment to carry out that policy in ac
cord with the intent of Congress as ex
pressed in the statute. In its enunciation 
of that policy Congress made clear, both 
in the statutory language and in the 
legislative history, that the law was not to 
be interpreted as requiring the introduc-

tion of quota or other representative or 
preferential hiring requirements into the 
employment process. Indeed, it was gen
erally conceded by the sponsors and floor 
managers of the legislation that any such 
preferential employment requirements 
were inherently discriminatory; that 
they would constitute discrimination in 
reverse and would be violative of the 1964 
Civil Rights Act. 

Mr. President, I do not believe that 
anyone can read the language of the Civil 
Rights Act of 1964, oT its legislative his
tory, without coming to the irrevocable 
conclusion that it makes unlawful the 
establishment of quota or other prefer
ential employment requirements with re
spect to minority groups--or majority 
groups for that matter. 

The language of section 703 (j) of title 
VII-the Equal Employment Oppor
tunity title of the act-is so clear that 
one does not have to be a lawyer to un
derstand it. It provides in pertinent part 
as follows: 

Nothing contained in this title shall be 
interpreted to require any employer • • • 
to grant preferential treatment to any in
dividual or t.o any group because • • • of 
an imbalance which may exist with respect 
to the total number or percentage of per
sons of any race, color, religion, sex, or na
tional origin, employed by any employer or 
referred for employment by • • • any labor 
organization • • • in comparison with the 
total number or percentage of persons of 
such race, color, religion, sex or national 
origin in any community, State, section, or 
other area, or in the available work force in 
any community, State, section, or other area. 

Clearly, as the Comptroller General 
pointed out to the Secretary of Labor, 
section 703 (j) establishes the prohibi
tion against requiring any employer to 
hire or employ a specified proportion, 
number, or percentage of his employees 
from certain racial or national origin 
groups. Thus did the Congress declare 
that the introduction into the employ
ment process of quota or other preferen
tial hiring requirements based on race, 
color, religion, sex, or national origin, is 
unlawful and prohibited. 

The legislative history of the 1964 
Civil Rights Act is replete with state
ments by the sponsors and floor mana
gers of that legislation explaining that 
title VII is intended to prohibit the use 
of race or national origin as a basis for 
hiring. For example, in the CoNGRES
SIONAL RECORD, VOlume 110, part 5, page 
6549, former Senator Hubert Humphrey 
explained title VII as follows: 

Contrary to the allegations of some oppo
nents of this title, there is nothing in it 
that will give any power to the Commission 
or to any court to require hiring, firing, or 
promotion of employees in order to meet a 
racial 'quota' or to achieve a certain racial 
balance. 

That bugaboo has been brought up a 
dozen times; but it is nonexistent. In fact 
the very opposite is· true. Title VII prohibits 
discrimination. In effect, it says that race, 
religion, and national origin are not to be 
used as the basis for hiring and firing. Title 
VII is designed to encourage hiring on the 
basis of ability and qualification, not race 
or religion. 

In an interpretative memorandum of 
title VII submitted jointly by Senators 
JosEPH CLARK and CLIFFORD CASE, floor 

managers of that legislation in the Sen
ate, it is stated: 

It has been suggested that the concept of · 
discrimination is vague. In fact it is clear 
and simple and has no hidden meanings. To 
discriminate is to make a distinction, to make 
a difference in treatment or favor, and those 
distinctions or differences in treatment or 
favor which are prohibited by section 704 
are those which are based on any of the five 
forbidden criteria: race, color, religion, sex. 
and national origin. Any other criterion or 
qualification for employment is not affected 
by this title. 

There is no requirement in title VII that 
an employer maintain a racial balance in his 
work force. On the contrary, any deliberate 
attempt to maintain a racial balance, what
ever such a balance may be, would involve 
a violation of title VII because maintaining 
such a balance would require an employer 
to hire or to refuse to hire on the basis of 
race. It must be emphasized that discrimina
tion is prohibited as to any individual. While 
the presence or absence of other members 
of the same minority group in the work force 
may be a relevant factor in determining 
whether in a given case a decision to hire 
or to refuse to hire was based on race, color, 
etc., it is only one factor, and the question 
in each case would be whether that individ
ual was discriminated against. 

There is no requirement in title VII that 
employers abandon bona fide qualification 
tests where, because of differences in back
ground and education, members of some 
groups are able to perform better on these 
tests than members of other groups. An em
ployer may set his qualifications as high as 
he likes, he may test to determine which 
applicants have these qualifications, and he 
may hire, assign, and promote on the basis 
of test performance. 

Title VII would have no effect on estab
lished seniority rights. Its effect is prospec
tive and not retrospective. Thus, for example, 
if a business has been discriminating in the 
past and as a result has an all-white working 
force, when the title comes into effect the 
employer's obligation would be simply to 
fill future vacancies on a non-discrimina
tory basis. He would not be obliged--or in
deed, permitted-to fire whites in order to 
hire Negroes for future vacancies, or once 
Negroes are hired, to give them special se
niority rights at the expense of white workers 
hired earlier. 

In the CONGRESSIONAL RECORD, Volume 
110, part 6, page 7218, the following an
swers were offered to the objections 
raised during debate on the provisions of 
title VII, by Senator CLARK: 

Objection: Under the bill, employers will 
no longer be able to hire or promote on the 
basis of merit and performance. 

Answer: Nothing in the bill will inter
fere with merit hiring or merit promotion. 
The bill simply eliminates consideration of 
color from the decision to hire or promote. 

Objection: The bill would require employ
ers to establish quotas for nonwhites in pro
portion to the percentage of nonwhites in the 
labor market area. 

Answer: Quotas are themselves discrim
inatory. 

Mr. President, it should also be noted 
that title VI of the Civil Rights Act of 
1964, entitled "Nondiscrimination in 
Federally Assisted Programs" is appli
cable to precisely the same employers and 
the same federally assisted programs 
to which the Philadlphia plan is be
ing applied. Not only does that plan con
travene the congressional policy ex
pressed in title VI with respect to non
discrimination in employment practices, 
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it also directly violates the congres
sional mandate addressed to all execu
tive departments and agencies, which is 
set forth in section 604 of title VI. That 
section expressly provides : 

Nothing contained in this title shall be 
construed to authorize action under this 
t itle by any department or agency with re
spect to any employment practice of any 
employer, employment agency, or labor or
gan ization, except where a prim ary objective 
of t he Federal financial assistance is to pro
vide employment. 

It is hardly necessary to add that the 
promulgation and implementation of the 
revised Philadelphia plan in the face of 
section 604 of title VI, constitutes, in 
effect, a nullification of that title, and 
its enactment by the Congress becomes 
nothing more than a gesture in futility. 

Title VII, because it, too, applies to 
the same employers who are covered by 
the Philadelphia plan, is likewise re
duced to a nullity wherever that plan is 
put into effect. 

Furthermore, because those employ
ers would necessarily have to give con
sideration to race, color, and national 
origin in order to meet their commit
ments respecting minority hiring re
quirements of the Philadelphia plan, 
they would, because of that fact, be in 
violation of thf! Civil Rights Act, which 
obligates them to hire and employ with
out regard to the individual's race, color. 
religion, sex, or national origin. 

Mr. President, it will be a sorry day 
for this Nation, if the executive depart
ment can so far usurp the legislative 
powers of the Congress, that it can sup
plant and nullify laws that Congress has 
enacted, by executive orders, rules, reg
ulations, and other impositions and re
quirements. 

The Secretary of Labor has stated 
that the Comptroller General, in rul
ing that the Philadelphia plan is invalid, 
has ignored Executive Order 11246 as 
an independent source of law. Such a 
statement represents an apparent failure 
on the Secretary's part, to recognize the 
fact that under our Constitution all leg
islative power is vested in the Congress. 

Mr. President, the Supreme Court, in 
upholding the Congress' power to legis
late, has repeatedly emphasized the fact 
that the President's function in the leg
islative process, is limited to recommend
ing legislation he thinks wise and the 
vetoing of legislation he considers bad. 
And the Court has been equally emphatic 
in pointing out that the President's con
stitutional duty to faithfully execute the 
laws, begins and ends with the laws that 
Congress has enacted-see, for example, 
Youngstown Steel v. Sawyer, supra. 

Mr. President, the Civil Rights Act of 
1964 was the legislative product of 
lengthy and intensive deliberation and 
legislative compromise by the Members 
of both Houses of Congress. Executive 
Order 11246, issued by President Johnson 
in 1965 and cited as the authority for the 
Philadelphia plan is the product of uni
lateral Executive judgment and decision. 
The Executive order and the Philadel
phia plan do not constitute an imple
mentation of the Civil Rights Act or the 
congressional intent which was enunci
ated therein. The plan's requirement that 
certain Government contractors meet 

prescribed racial employment quotas is 
simply an example of the overreaching 
exercise of Executive power. Clearly, the 
Executive is attempting to achieve objec
tives beyond those intended by the Con
gress, by means expressly prohibited by 
the statute. 

It is one thing for the President to 
issue an executive order which properly 
implements a law enacted by the Con
gress and accords with the congressional 
policy therein enunciated. It is quite a 
different thing for the President or any 
head of an executive department or 
agency to issue an order which contra
venes an enactment of Congress, and 
conflicts with the congressional policy 
set forth. 

The Labor Department has sought to 
justify the Philadelphia plan by trying 
to distinguish between quotas, goals, 
and ranges, but neither these exercises 
in semantics nor anything short of a law 
duly enacted by Congress-which I am 
sure will not be forthcoming-can justify 
the Philadelphia plan. 

Mr. BROOKE. Mr. President, the so
called Philadelphia plan was designed 
to implement the intent of Executive 
Order 11246, promulgated by President 
Johnson on September 24, 1965. Under 
this order, all Federal Government con
tracts and Federally-assisted construc
tion contracts were required to contain 
specific language obligating the contrac
tor and his subcontractors not to dis
criminate in employment because of 
race, color, religion, sex, or national ori
gin. 

This is no new concept in American 
jurisprudence. Evidence of this intent is 
clear in the Constitution, which talks 
not only about the general principles of 
justice, the blessings of liberty, and the 
general welfare, but which also speaks 
specifically of freedom of religion, due 
process of law, equal protection, and the 
privileges and immunities of all citizens. 
It is clear in the various Civil Rights 
Acts passed since 1957, which provide 
protection specifically against discrimi
nation in accommodations, voting, and 
employment. It is embodied in the Na
tional Labor Relations Act which for
bids discrimination by labor unions and 
employers, and in the regulations issued 
by the Department of Labor pertaining 
to applicants, trainees and apprentices. 
The Government of the United States 
does not condone discrimination on the 
basis of external factors unrelated to 
individual capabilities. 

Since 1965, however, we have learned 
that simple prohibition of discrimina
tion is not enough. Overt acts of dis
crimination not only are becoming less 
common; they were never the heart of 
the problem to begin with. 

The real problem of discrimination in 
America is what the Civil Rights Com-
mission has referred to as "systematic 
discrimination," but what I prefer to 
call "systemic" or '"intrinsic" discrimi
nation. Discrimination against minori
ties, particularly in the employment 
field, is built into the very structU--re of 
American society. Three black children 
in four in America attend an essentially 
segregated school from the day they en
ter kindergarten. Negro children, on an 
average, complete little more than 10 

years of school, as compared to 11.5 for 
white children. Their schools are for the 
most part of poorer quality-they are 
older and lack the facilities enjoyed by 
students in predominantly white insti
tutions. Funds for job training equip
ment, for laboratory fac!lities, for type
writers and teaching aids, simpiy are not 
available in many of the schools at
tended by blacks. A Negro student is 
more likely than his white counterpart 
to find his formal education irrelevant 
to his surroundings. It goes without say
ing that it does not, in far too many 
cases, prepare him to compete for jobs 
or for higher educational opportunities. 
These circumstances are changing, to be 
sure, but for the vast majority of non
white youngsters in America they are 
still a tragic fact of life. 

Once a black child has left school, he 
is two and a half times more likely to 
be unemployed, even in jobs requiring 
the most basic skills. The latest statistics 
issued by the ·Department of Labor, in 
fact, indicate that unemployment among 
black males under 21 years of age ranges 
between 30 and 45 percent in most o-f our 
largest cities. And because of this lack of 
preparation for society, the unemployed 
person is often more likely to turn to 
crime, to serve in prison, to become a 
drag upon his community. 

Even those blacks who survive the sys
tem, however, find obstacles placed in 
their way which do not confront most 
other Americans. If a minority applicant 
seeks employment in construction or 
trucking or other similar occupations, he 
will find that employment is often based 
upon union recommendation. The union 
passes the word to its members that an 
employer is looking for men; those mem
bers are predominantly white, and the 
social patterns are such that they will 
pass the word along to predominantly 
white friends. Thus employment oppor
tunities in the trades have been system
ically closed to minority persons. 

The same is true, to a great extent, in 
the so-called white collar jobs. Until very 
recently, most companies recruited on 
the larger college campuses. Few thought 
to visit the more than 100 Negro colleges 
scattered throughout the United States
the colleges where more than half of the 
Negro college graduates still receive their 
training. Here again, there is no ques
tion of deliberate discrimination, but a 
pattern of discrimination is an intrinsic 
part of the system. 

There are other barriers as well. There 
is no reason, for instance, why a laborer 
on certain construction jobs must have 
a high school education. It is desirable, 
of course. It is assumed that in order to 
work effectively with others a man 
should have some of the basic under
standing which can be gained through 
years of formal schooling. But it is not 
essential, and it is particularly not es
sential when it closes employment oppor
tunity to large numbers of young blacks 
who left school for reasons totally un
related to understanding of others or to 
their work capabilities. Compensatory 
programs can and should be provided 
either through work or through other 
organizations. but as a general rule, job 
qualifications which are not substantially 



December 18, 1969 CONGRESSIONAL RECORD- SENATE 39967 

related to job responsibilities unfairly 
penalize minority persons. 

The policy of assigning minority em
ployees to "traditional" jobs or depart
ments is also an informal, systemic bar
rier to full opportunity in employment. 
This has been true throughout our so
ciety: Negroes have been clerks and cus
todians but not salesmen and executives, 
nurses aides but not nurses, teachers in 
black schools but not in white ones, se
curity guards but never supervisors. 
These conditions are slowly changing, 
but even now a past history of discrimi
nation on the part of some employers 
deters many qualified minority persons 
from applying for positions. 

These are the kinds of situations which 
the Philadelphia plan and now the Bos
ton plan as well are designed to over
come. Prohibition of discrimination is not 
enough; positive action is necessary. 

In considering what kind of positive 
action might ·be employed without hurt
ing present employees or dealing with 
them unfairly, the drafters of the plan 
have devised a simple yet effective for
mula. Present employees will not be af
fected at all by the plan; their jobs will 
be as secure as they have always been. 
The plan does, however, seek to establish 
a formula for hiring minority members 
on future jobs. It has been determined 
by the Department of Labor that each 
construction craft should have approxi
mately 7.5 percent new job openings an
nually due to death, disability, retire
ment, and loss of workers for any other 
reason. Operating solely on the basis of 
these anticipated new job openings, the 
Office of Federal Contract Compliance, 
working in conjunction with the Federal 
contracting agency, will devise a set of 
criteria for minority employment for 
each contract. These standards will be 
clearly spelled out in the bids and each 
contractor who desires to bid on the Gov
ernment contract in question will be 
obligated to include in his proposal a 
statement of his goals for attaining these 
standards. Once the contract is awarded, 
checks will be conducted to determine 
whether the employer is in fact living up 
to his obligation. 

I favor this approach for two basic 
reasons. First, because, as I have stated 
above, I believe that positive efforts to 
eliminate discrimination are essential. 
But second, I appreciate the fact that 
there is no question of the Federal Gov
ernment dictating to the States, the 
cities, or the local contractors. There are, 
in fact, no Federal standards involved. 
There is simply a statement of Federal 
intent, embodied in Executive Order 
11246, with the mechanics to be worked 
out on the local level, taking into ac
count local factors such as: the current 
extent of minority group participation in 
the particular trade; the availability of 
minority group persons for employment 
in such trade; the need for training pro
grams in the area; and the impact of the 
program upon the existing labor force. 
Even then, after all these criteria have 
been taken into account, the contractor 
and subcontractors are still allowed lee
way in meeting the minority employ
ment targets. and need only demonstrate 
that they have made a good faith effort 
to do so. 

Mr. President, nothing could be fairer, 
more equitable, or ultimately more bene
ficial for all concerned. The spirit of the 
law has for too long been ignored in the 
field of equal employment opportunity. I 
welcome the promulgation of the Phila
delphia plan. The people of Boston have 
welcomed the promulgation of a similar 
plan in that community. I applaud the 
administration's unequivocal support for 
these efforts, and I hope to see plans 
worked out to achieve similar results in 
other communities all across our coun
try. Only through such means can we 
truly make America a land of opportu
nity for all our people. 

Mr. JAVITS. Mr. ·President, I shall 
not detain the Senate more than 10 
minutes. 

I believe we have discussed adequately 
what I consider to be and what others 
consider to be an improvident grant of 
authority to the Comptroller General, 
or at least locking in his authority in 
this way, in an absolute way, in every 
conceivable appropriation act, present 
and future, in a supplemental bill in 
the last days of the session. That alone 
is sufficient reason to reject the .:.Jro
vision. 

Mr. President. I wish to address my
self to the Philadelphia plan, as such. 
I did not wish to contradict the Senator 
from Colorado (Mr. ALLOTT) because he 
is anxious to get away. Nevertheless, the 
central reason that the amendment is 
before us is the Philadelphia plan. 

I call attention to the letter of the 
Comptroller General to the committee 
dated December 2, 1969, addressed to 
the Senator from West Virginia <Mr. 
BYRD). 

Mr. President, the letter states: 
I want to bring a matter to your atten

tion which I think is of the utmost impor
tance to the Congress and the General Ac
counting Office. This involves the Philadel
phia Plan promulgated by the Department 
of Labor to increase the number of minority 
group workers in certain construction trades. 

The letter goes ·on to say what he wants 
the Appropriations Committee to do. He 
submits to the Appropriations Commit
tee a pinpoint provision, nothing like 
this broad locking in of absolute au
thority which is contained in section 904. 
It is a pinpointed provision directed to
ward the Philadelphia plan and it seeks 
to declare illegal or improper any plan 
like the Philadelphia plan. That is the 
central core. 

Mr. President, I respectfully submit 
this is the central purpose of the amend
ment before us and the only conceiv
able reason I can see that it was drawn 
on the broad basis it was drawn, as to 
the whole broad power of the Attorney 
General is that it was only done so be
cause th~ drafters did not want to make 
it a civil rights issue if they could avoid 
it. They wanted to make it an issue of 
the quarrel between the Attorney Gen
eral and the Comptroller General. But 
this is the essence of what it is getting 
at, and this is what the Comptroller 
General asked for. 

That leads me to the merits . of the 
Philadelphia plan. The Philadelphia plan 
was drawn only by way of implement-

ing an Executive order. This applies only 
to Government contractors. 

The Civil Rights Act of 1964 deals with 
questions of discrimination in employ
ment on the question of race and sex, 
but this matter applies only to contrac
tors. The Philadelphia plan implemented 
an Executive order of the President 
which sought to bring about some affirm
ative action by Government contractors 
which would bring about a greater meas
ure of equality of opportunity in respect 
of employment, certainly a very legiti
mate effort by the United States. 

In that respect, I should like to quote 
from the Executive order indicating what 
we mean by saying an affirmative effort. 
The Executive order says: 

The contractor will not discriminate 
against any employee or applicant for em
ployment because of race, color, religion, sex, 
or national origin. 

Now this is the pertinent sentence: 
The contractor will take affirmative action 

to insure that applicants are employed and 
that employees are treated during employ
ment without regard to race, color, religion, 
sex, or national origin. Such action in
cludes but is not limited to the future em
ployment, upgrading, demotion, transfer, re
cruitment, recruitment advertising, layoffs 
in terms of rates of pay and other forms of 
compensation. 

It was in implementation of that con
cept that the Philadelphia plan provided 
that part of the competitive bidding
this is a very important point--in re
spect to this whole matter-part of the 
competitive bidding on any Government 
contract in the Philadelphia area, on 
the part of seven specified crafts, where 
there had been a serious record of dis
crimination in employment, on the 
ground primarily of color, that part of 
the competition should be a goal which 
the individual bidding contractor set for 
himself as to the number of minority 
people he could bring into employment 
on that particular job in performing that 
particular contract, and that that was 
competitive bidding. And then Govern
ment, in deciding what contractor they 
would award the contracts to, would take 
that factor into consideration as an ele
ment of the award. 

Now if the contractor was absolutely 
bound to that goal-and certain norms 
were specified by the Department of 
La.bor, and certain parameters were con
sidered they would have in that par
ticular community-if the contractor 
were absolutely bound by that as an ob
ligation, then we might construe it as 
a quota-an indirect quota. But that is 
not the case. The only thing the con
tractor has to show by way of perform
ance is good faith-that he tried to per
form. They give him various guidelines 
as to what good faith means, which are 
practicable and entirely within the out
lines · of union-management activities. 

If the Government makes a charge 
against a contractor in that regard, that 
he has not used good faith, he does not 
thereupon assume the burden of pro.of. 
The burden of proof remains with the 
Government. The only issue is good 
faith-not that he performed-but good 
faith in trying to perform. The .only 
thing shifted is the burden of going for-
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ward; that is, he has to come forward 
to show what he did about good faith, 
but final proof that he did not do what 
he was supposed to do, which was good 
faith, still remains with the Govern
ment. 

It seems to me, and to the Attorney 
General, and to the President of the 
United States, to the Secretary of Lab.or, 
and to many authorities throughout the 
country, that that was nothing more 
than a reasonable implementation of the 
affirmative effort aspects of the original 
Executive order which dealt with this 
whole question. 

Now as to the argument of the Sen
ator from Colorado (Mr. ALLOTT) , how 
could a contractor meet a goal if, let us 
say a union cracked down and said that 
it would not take in any Negroes, or if 
they had to take in nonunion men, they 
would go out on strike, that is part of 
what is meant by the good faith aspect, if 
he does his best to show that he has per
formed his obligation. If he is frustrated 
he still gets his money for the contract. 
It seems to me that that is the turning 
point, the fulcrum to demonstrate that 
this was a matter of goals, that it was a 
matter of affirmative effort within the 
establishment of reasonable require
ments, that it did not represent a quota 
~or which the contractor should be penal-
Eed for reasons beyond control, or to 
nhich he was bound as a contractor. It 
1s the good faith aspect. 

This has rarely been emphasized by 
the opponents of the Philadelphia plan. 

What is the virtue of the plan? In 
other words, why promulgate it at all? 
The endeavor was to require a contractor 
to utilize his resourcefulness in his re
lationships with labor, and the fact that 
they control a certain amount of em
ployment and could take the initiative 
in order to improve what was a bad situ
ation in many local unions, regarding 
the letting in of Negroes and other mi
norities into a union so that they could 
get jobs, with many consequences which 
have been detailed in testimony, and so 
forth. 

Now I am deeply convinced, and many 
others in the country are convinced, that 
this plan was creative, and ran counter 
to no law. That it was a creative effort to 
do something which needed so urgently 
to be done--and which had been frus
trating in terms of the feeling, thereto
fore, that, well, the union would not let 
them in, that unions were hard to move, 
that they moved slowly when they did 
move at all. There are some notable ex
ceptions, such as the exception in the 
New York area, under the gifted leader
ship of Harry Van Arsdale and Pete 
Brennan, two outstanding labor leaders 
with enlightened minds. So it was an 
effort to "get off the dime" in that re
gard. It was a creative effort. 

I respectfully submit, considering the 
pressure and difficulties under which we 
labor in respect to equal employment in 
the country, that the Philadelphia plan 
was not only lawful, but desirable and 
that the Congress should not, by this in
direct action of an enormous and arbi
trary vesting of authority in the Comp
troller General, abort it. 

That is exactly what we would be do
ing, Mr. President, in my judgment. I 
think that is the essence of the argu
ment. As I say, I testified before the 
subcommittee of which the Senator from 
North Carolina (Mr. ERVIN) is the chair
man. We had a very tough go on the 
thing. The Senator from North Carolina 
is not a man to let one go without search
ing questions and presentations of points 
of view, which will undoubtedly happen 
again and again. 

The matter should be vested in the 
proper legislative committee and it seems 
to me that is where it should be decided. 
If we get any suggestions from them for 
legislation, that is the way the issue 
should be handled on the basis of that 
kind of record and not by indirection in 
the last days of Congress on a supple
mental appropriation bill, which is ex
actly what is being attempted. 

Again I say, let us not get diverted by 
the issue of the power or lack of power 
of the Comptroller General. The fact .is, 
if he has the power claimed for him, he 
has it, and he does not need this particu
lar provision. The purpose of the pro vi
sion is to abort the Philadelphia plan. I 
think, therefore, for two reasons-one, 
that there is danger of a much broader 
vesting of authority than anyone really 
wants, including Congress and, two, the 
aborting of a desirable effort, which looks 
promising in the building construction 
field, that Congress should turn down the 
provision. 

When I began, I said that the proce
dure I would use would involve the mak
ing of a point of order which the Sen
ator from West Virgin.ia (Mr. BYRD) 
would then challenge on the ground that 
the provision was germane, with a vote 
on that. 

I am afraid that that is confusing and 
Senators will not know whether to vote 
yea or nay or anything like that. 

Therefore, I shall propose at the proper 
moment, when everyone else has had his 
say, to move to table the provision-we 
all understand that-with the under
standing that it will be a matter of de
ferring action on it, so tha;t it does not 
occur in this bill, with the realization 
that it will come before us at an appro
priate time, and in an appropriate way. 

The PRESIDING OFFICER. The 
Senator may not move to table, but a 
motion to strike out would be in order. 

Mr. JAVITS. I understand it has been 
agreed to as original text. All right. In 
that case, I will stick to the original de
sign and make the point of order against 
the amendment. But, before I do that, I 
should like to yield the floor so that any 
other Sena-tor who wishes to speak, may 
do so. 

Mr. President, apparently no Sena
tor wishes to be heard on the subject, 
and I therefore now make a point of 
order against section 904 on the ground 
that it is legislation on an appropria
tion bill. 

Mr. BYRD of West Virginia. Mr. 
President, section 901, which was pro
posed by the Bureau of the Budget and 
which was included in the bill by the 
House committee and approved by the 
House of Representatives, is a general 
provision which amends restrictions or 

provisions in all of the appropriation bills 
which have previously been approved by 
the Congress for fiscal year 1970. 

Public Law 91-114, approved Novem
ber 10, 1969, increased the maximum 
travel allowances of Government em
ployees traveling on official business 
within the continental United States 
from $16 to $25 per day and from $30 to 
$40 per day when travel is performed 
under certain unusual circumstances. 

Inasmuch as the section which was 
approved by the House amends restric
tions contained in all of the appropria
tion acts, it is in order in the Senate for 
a general provision restricting the funds 
in all of the appropriation acts to be in
cluded in this bill. 

Section 904, which the committee has 
proposed, is in order in this bill since 
the House has already opened the door on 
restrictions and limitations relating to all 
of the other appropriation bills. There
fore, Mr. President, I raise the question 
of germaneness. 

The PRESIDING OFFICER. Under 
rule XVI, paragraph 4, the Chair is re
quired to submit the question to the Sen
ate to be determined without debate. 

Mr. JAVITS. Mr. President, a parlia
mentary inquiry. 

The PRESIDING OFFICER. The Sen
ator will state it. 

Mr. JAVITS. A "yea" vote on this rul
ing will be a vote to retain the provision 
in the bill; a "nay" vote will be a vote to 
strike it from the bill as nongermane. Is 
that correct? 

The PRESIDING OFFICER. The 
Chair will first put the question. The 
question is: Is it the judgment of the 
Senate that the section is germane to the 
bill? 

Mr. JAVITS. I now repeat my inquiry. 
The PRESIDING OFFICER. A "yea" 

vote would hold the section to be 
germane, and it would stay in the bill. A 
"nay" vote would hold it to be not ger
mane to the bill. 

Mr. JAVITS. Mr. President, I ask for 
the yeas and nays. 

The yeas and nays were ordered. 
Mr. JAVITS. Mr. President, I now sug

gest the absence of a quorum. 
The PRESIDING OFFICER. The clerk 

will call the roll. 
The assistant legislative clerk pro

ceeded to call the roll. 
Mr. JAVITS. Mr. President, if the 

manager of the bill is willing, I am will
ing to call off the quorum call and go 
ahead and vote. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I ask unanimous consent that the 
order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection it is so ordered. 

Mr. JAVITS. Mr. President, a parlia
mentary inquiry. 

The PRESIDING OFFICER. The Sen
ator will state it. 

Mr. JAVITS. So that Senators may be 
clear on the rna tter of voting, will a vote 
of "yea" be a vote to retain section 904 
in the bill, and a vote of "nay" be a 
vote to strike section 904 from the bill? 

The PRESIDING OFFICER. The Sen
ator is correct. The question is, Is it the 
judgment of the Senate that section 904 
is germane to the bill? 
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Mr. BYRD of West Virginia. Mr. Pres

ident, I ask that the Senate be in order, 
and that the well be cleared of Senators 
and staff members. 

The PRESIDING OFFICER. The Sen
ate will be in order. Senators and staff 
members will take their seats. 

On this question, the yeas have been 
ordered, and the clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. HARTKE <when his name was 
called). Mr. President, on this vote I have 
a pair with the Senator from South Car
olina <Mr. HoLLINGs ) . If he were pres
ent and voting, he would vote "yea." If 
I were at liberty to vote, I would vote 
"nay." Therefore, I withhold my vote. 

Mr. RIDICOFF <when his name was 
called). Mr. President, on this vote I have 
a pair with the Senator from Georgia 
<Mr. RussELL ) . If he were present and 
voting, he would vote "yea"; if I were 
at liberty to vote, I would vote "nay." 
Therefore, I withhold my vote. 

The rollcall was concluded. 
Mr. KENNEDY. I announce that the 

Senator from New Mexico (Mr. ANDER
SON), the Senator from South Carolina 
(Mr. HoLLINGs) , the Sena tor from Ha
waii <Mr. INOUYE) , the Senator from 
Georgia <Mr. RussELL), and the Senator 
from Missouri (Mr. SYMINGTON) are 
necessarily absent. 

Mr. GRIFFIN. I announce that the 
Senator from Kentucky <Mr. CooPER) 
is absent because of illness in his fam
ily. 

The Senator from South Dakota (Mr. 
MuNDT) is absent because of illness. 

The Senator from Illinois <Mr. PERCY) 
and the Senator from Texas (Mr. Tow
ER) are necessarily absent. 

On this vote, the Senator from Texas 
(Mr. TOWER) is paired with the Senator 
from Illinois (Mr. PERCY). If present and 
voting, the Senator from Texas would 
vote "yea," and the Senator from Dli
nois would vote "nay." 

The result was announced-yeas 52, 
nays 37, as follows: 

[No. 259 Leg.] 
YEA8-52 

Aiken Ervin Pearson 
Allen Fannin Prouty 
All ott Fulbright Proxmire 
Baker Goldwater Randolph 
Bennett Gore Sax be 
Bible Gurney Smith, Maine 
Burdick Hansen Sparkman 
Byrd, Va. Holland Spong 
Byrd, W.Va. Hruska Stennis 
Cannon Jordan, N.C. Stevens 
Cook Jordan, Idaho Talmadge 
Cotton Long Thurmond 
Curtis Magnuson Williams, Del. 
Dodd Mansfield Yarborough 
Dole McClellan Young, N.Dak. 
Dominick Metcalf Young, Ohio 
Eastland Miller 
Ellender Murphy 

NAYS-37 
Bayh Hart Moss 
Bellmon Hatfield Muskie 
Boggs Hughes Nelson 
Brooke Jackson Packwood 
Case Javits Pastore 
Church Kennedy Pell 
Cranston Mathias Schweiker 
Eagleton McCarthy Scott 
Fong McGee Smith, Ill. 
Goodell McGovern Tydings 
Gravel Mcintyre Williams, N.J. 
Grit!ln Mondale 
Harris Montoya 

PRESENT AND GIVING LIVE PAIRS, AS 
PREVIOUSLY RECORDED-2 

Hartke, against. 
Ribicoff, against. 

NOT VOTING-9 
Anderson 
Cooper 
Hollings 

Inouye 
Mundt 
Percy 

Russell 
Symington 
Tower 

The PRESIDING OFFICER. So in the 
judgment of the Senate the amendment 
is germane. 

Mr. BYRD of West Virginia. Mr. Presi
dent, may we have order? 

The PRESIDING OFFICER (Mr. 
EAGLETON in the chair). The Senate will 
be in order. 

Mr. BYRD of West Virginia. Mr. Presi
dent, during the course of his remarks 
the Senator from New York has empha
sized that if section 904 is adopted, the 
power of the Comptroller General will 
then preclude any appeal to the courts by 
a party who feels he is adversely affected 
by an opinion issued by the Comptroller 
General. I do not agree with the con
clusion of the Senator from New York, 
because opinions of the Comptroller Gen
eral are only binding on the executive 
branch. 

Nevertheless, I have an amendment at 
the desk. I call it up now and ask that it 
be stated. It is an amendment which will 
make it indubitably clear that section 904 
will in no way preclude any review of 
any action taken by the Comptroller 
General. 

The amendment merely reaffirms the 
situation with regard to judicial review 
which has existed for almost 50 years. 
The amendment is not necessary, in re
ality, except to reassure Senators that 
the Comptroller General will not have 
authority to override Federal courts. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 
On page 15, end of line 15, insert: "Provided, 

That this section shall not be construed as 
affecting or limiting in any way the jurisdic
tion or th~ scope of judicial review of any 
Federal court in connection with the Budget 
and Accounting Act of 1921, as amended, or 
any other Federal law." 

Mr. BYRD of West Virginia. Mr. Pres
ident, I ask unanimous consent that the 
language in the bill may be modified to 
include the language which has just 
been read by the clerk. 

Mr. GRIFFIN. Mr. President, reserv
ing the right to object, did the Senator 
say that the language in the bill be mod
ified? 

Mr. BYRD of West Virginia. The Sen
ator is correct. 

Mr. GRIFFIN. That would be tanta
mount to adopting the language. 

Mr. BYRD of West Virginia. Not ex
actly, because if the language were to be 
so modified, it could still be stricken on 
a motion to that effect. 

Mr. GRIFFIN. It would be tantamount 
to the adoption of the amendment the 
Senator sent to the desk. Is that correct? 

Mr. BYRD of West Virginia. I am ask
ing to modify the language in the bill. 
That is all I am asking to do. I can move 
to do it. 

Mr. GRIFFIN. That is quite a request. 
I object. 

Mr. JAVITS. Mr. President, if the 
Senator would yield, there is no point in 
asking unanimous consent to do it unless 
the Senator really asks unanimous con
sent for its adoption . . 

The Senator from Michigan, after all, 
would have the right to propose a sub
stitute or an amendment to the amend
ment or any other way he wanted to deal 
with it. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I offer this as an amendment to 
the language in the bill, and I move its 
adoption. 

Mr. JAVITS. Mr. President, will the 
Senator yield for a question? 

Mr. BYRD of West Virginia. I yield. 
Mr. JAVITS. I would hope that the 

Senator, in the course of his discourse, 
would enlighten us as to the existing 
power, if any, of the courts to review de
cisions of the Comptroller General; be
cause the language of his amendment is 
based upon an existing power, as it says, 
to limit, and so forth. So that I think 
we would have to know the und~rlying 
basis for the Senator's an.endment. 

Mr. BYRD of West Virginia. I just 
stated, Mr. President, the underlying 
basis for my amendment. Section 904 of 
the bill does not give authority to the 
Comptroller General to override any 
Federal C.ourt. Decisions of the Com
troller General are not binciing on the 
courts. Any money judgment rendered 
by a court is payable from an indefinite 
appropriation made for that purpose or 
from an appropriation made by Congress 
if over $100,000. Section 904 does not 
change the situation one iota insofar as 
the courts are concerned. 

There have been numerous cases over 
the years in which the Comptroller Gen
eral has found a payment illegal but a 
court has held otherwise. When this has 
happened, payment has been made. That 
is the way it should be. 

It is wrong to say that the Comptroller 
General would ignore a judicial ruling. 
If a judicial decision is rendered, the 
Comptroller General will follow that de
cision. 

The Budget and Accounting Act says 
that opinions of the Comptroller Gen
eral are final and conclusive on the ex
ecutive branch. It does not say one word 
about the judicial branch. But because 
of the concern that was stated by the 
Senator from New York when he spoke 
earlier in the afternoon-concern which 
I think is unwarranted-to the effect 
that the power of the Comptroller Gen
eral under the committee language would 
preclude any appeal to the courts by a 
party who feels he is adversely injured 
by any opinion issued by the Comptroller 
General, I have offered to add language 
to the bill to provide as follows: I main
tain that this amendment is not needed, 
but I am offering this amendment to re
assure the Senator from New York and 
other Senators on the point. My amend
ment to the committee language would 
read as follows: 

Provided, That this section shall not be 
construed as affecting or limiting in any way 
the jurisdiction or the scope of judicial re
view of any Federal court in connection with 
the Budget and Accounting Act of 1921, as 
amended, or any other Federal law. 
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Mr. HRUSKA. Mr. President, will the 
Senator yield? 

Mr. BYRD of West Virginia. I yield. 
Mr. HRUSKA. The question has arisen 

whether section 904 as written will in any 
way change the existing statute with 
reference to appellate procedures, ap
pellate review, when the Comptroller 
General makes a decision. We thought we 
had it quite clearly put into section 904-
that is, the Senator from Colorado was 
particularly instrumental-in the first 
few words of section 904-namely, "In 
view of and in confirmation of the 
present authority of the Comptroller 
General, the following shall be the law." 

It was thought that that would nail 
it down quite certainly. There is some 
question about it. It seems to me that the 
additional language which the Senator 
seeks now to insert into the bill will dispel 
that beyond any doubt whatever, and 
that whatever appellate review charac
teristics now attach to the law will be 
retained in their full text and in their 
full intent. 

Is that not correct? 
Mr. BYRD of West Virginia. The Sena

tor is absolutely correct. 
Mr. GRIFFIN. Mr. President, I send 

to the desk an amendment to the amend
ment of the Senator from West Virginia 
and ask that it be stated. 

The PRESIDING OFFICER. The 
amendment will be read. 

The legislative clerk read as follows: 
At the end of the amendment offered by 

Mr. BYRD add the following paragraph: 
"If such holding of the Comptroller Gen

eral is contrary to a formal opinion of the 
At.torney General, the holding of the Comp
troller General shall, at the suit of the At
torney General, be reviewable in accordance 
with 5 U.S.C. 701-706, and in such evenrt the 
court shall stay the decision of the Comp
troller General pending final judicial de
termination of the issue." 

Mr. GRIFFIN. Mr. President, the 
amendment offered by the distinguished 
Senator from West Virginia may or may 
not be meaningful. There is a good deal 
of disagreement among lawyers as to 
what power the courts now have to re
view holdings by the Comptroller Gen
eral. It is clear, however, that if section 
904 were left as the committee has writ
ten it, Congress would be saying that a 
holding by the Comptroller General 
would be in effect the law of the land. 

I think it is very important to note 
that this language in a supplemental ap
propriation bill is very broad. It says: 

No part of the funds appropriated or other
wise made available by this or any other act 
shall be available to finance, either directly 
or through any Federal aid or grant, any 
contract or agreement which the Comptroller 
General of the United States holds to be in 
contravention of any Federal statute. 

Ordinarily, we look to the courts to 
be the final arbiter as to what is or is 
not in contravention of a Federal 
statute. But here, Congress itself pur
ports to give to the Comptroller General 
the final and binding authority to hold 
as to whether or not a Federal statute 
has been contravened. 

Mr. President, this is a very dangerous 
and far-reaching provision-aside from 
the merits or demerits of the so-called 
Philadelphia plan. I would hope that the 
Senate realizes that the language of 

section 904 is not limited by any means 
to the Philadelphia plan. It reaches far 
beyond, seeking to give the Comptroller 
General, in effect, nonreviewable judicial 
powers. 

The amendment of the Senator from 
West Virginia is of uncertain meaning. 
He would be more acceptable if we amend 
it to make it clear that in a situation 
where the Attorney General of the 
United States disagrees with the Comp
troller General, that conflict could be 
resolved by the courts. That is all my 
amendment does. 

Is not that the way that a dispute in 
such a situation should be resolved? Is 
that not what the courts are for? 

If the Byrd amendment, as modified, 
was accepted, then section 904--even 
though in my humble opinion it should 
not be a part of an appropriation bill
it would be acceptable. 

Mr. HOLLAND. Mr. President, will 
the Senator yield? 

Mr. GRIFFIN. I yield. 
Mr. HOLLAND. Would not the words 

that the Senator suggests to add change 
the original meaning and the present 
meaning of the 1921 act, which 
specifically holds in two different places 
that the decision of the General Ac
counting Office, or the Comptroller Gen
eral, is final and conclusive insofar as 
the executive department is concerned? 
The Attorney General is part of the ex
ecutive department. 

I am quite willing to concede that 
there have been many suits, and I hope 
there always will be a eoor open for any 
litigant not a part of the executive de
partment who feels that he has been 
injured by a decision o~ the General Ac
counting Office. But the purpose of the 
1921 bill was to assure t;ongress of con
trol, so far as the executive department 
was concerned, in the spending of money 
made available by Congress. 

The matter that the Senator has sug
gested would take away entirely the final 
and conclusive and binding effect, it 
seems to me, of the decision of the 
Comptroller General which is provided 
for so clearly by the 1921 act. 

I ask the Senator if that would not 
be the result of the words he seeks to 
add. 

Mr. GRIFFIN. It seems to me that 
the Senator from Florida is making the 
case that the amendment of the Sena
tor from West Virginia, has little or no 
meaning; that there is no judicial re
view in the situation which the Senator 
from Florida has described. 

Mr. HOLLAND. Mr. President, that 
is my understanding of the meaning of 
the 1921 act. 

Mr. GRIFFIN. My amendment simply 
seeks to provide some rtethod for addi
tional judicial review in a situation 
in which the Attomey General dis
agrees with the Comptroller General. 

Mr. HOLLAND. The point I am mak
ing is that the 1921 Act very clearly 
makes the decision of the legislative 
branch, as represented by the Comp
troller General, final on the question of 
the propriety of the disbursement as be
tween Congress and the executive de
partment. It does not go further than 
that at all. It does permit, of course, ac
cess to the courts by any aggrieved party. 

That access has been had dozens of 
times, if not hundreds of times. I hope 
the courts are open to such cases. But 
the purpose of the bill was to give Con
gress the assurance that their agent 
would have the final say between Con
gress and the executive department on 
the propriety of the particular expendi
ture. 

Mr. HRUSKA. Mr. President, will the 
Senator yield? 

Mr. GRIFFIN. I yield. 
Mr. HRUSKA. Mr. President, I wish to 

ask the Senator from Florida this ques
tion. Is it not further true that the pur
pose of the amendment of the Senator 
from West Virginia is to assure that 
those appellate procedures now existent 
in the bill and existent since 1921 will be 
preserved and maintained? 

Mr. HOLLAND. That is the purpose. I 
think it is not necessary for him to add 
those words. I think it is provided already 
by the committee provision. But I under
stand the Senator from West Virginia 
was simply trying to assure the Senator 
from New York, who has doubts on this 
matter-although he is the former At
torney General of the State of New York 
and he should have known of the fact
that many cases have been brought by 
parties who claimed they were aggrieved 
by the decision of the General Account
ing Office. 

Those cases sometimes upheld the 
General Accounting Office and sometimes 
they ruled otherwise. There has never 
been any deprivation of the right of pri
vate parties to go to court where the 
General Accounting Office makes a rule. 
But the purpose of the act of 1921, as I 
understand it, was to hold that the Gen
eral Accounting Office, or the Comptrol
ler General, when he made a decision as 

- to the propriety of a particular expend
iture under an appropriation and the 
terms of that appropriation as made by 
the Congress, was final so far as an exec
utive department was concerned. It was 
an effort to preserve balance between 
the executive department on the one 
hand and the legislative department on 
the other hand, which has full control of 
the power of appropriating. It was to fol
low through to be sure that money was 
being expended in the way it was ap
propriated. At least, that was and still is 
my understanding. 

Mr. HRUSKA. Is it not true that pres
ent appellate procedures would be sup
planted by the amendment of the Sena
tor from Michigan since it creates new 
procedures which have not been tested? 
This amendment would introduce an un
certain factor into the bill rather than 
the certainty present as the result of the 
1921 act. 

Mr. HOLLAND. Of course, the Sena
tor is correct. This would introduce new 
legislation into the 1921 act. 

Mr. HRUSKA. The Senator is correct. 
Mr. HOLLAND. Whereas, the provision 

coming from the committ.ee is simply to 
call attention to the fact that this is the 
law and to have the executive depart
ment think again. Let us remember that 
the author of the executive agreement 
was the former President Johnson. I do 
not think any of us would say he was 
unwilling to use power if he had the 
power. I do not think any of us would feel 
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his Attorney General would not have 
been willing to uphold his decision to 
use the power, I say that respectfully. 

But this effort to use this power has 
not come until we have a new adminis
tration and a new Attorney General who 
is new to government and who has not 
realized yet the purpose of the 1921 act 
is to continue and preserve the balance 
of power by having the arm of the legis
lative branch to be the final, conclusive 
voice as to the propriety of an expendi
ture, which can only be made under an 
appropriation made by Congress. 

Mr. GRIFFIN. Mr. President, on the 
desks of many Senators there is a copy 
of a letter from the Attorney General. 

Mr. President, I ask unanimous con
sent that the full text of the letter be 
printed at the end of my remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

<See exhibit 1.) 
Mr. GRIFFIN. Mr. President, in his 

letter dated today, Attorney General 
John Mitchell states in part: 

The provisions of Section 904, if I under
stand them correctly, would alter present law 
in at least two respects. First, they would 
prohibit, or could be construed to prohibit, 
any Federal payment to be made on any 
contract entered into or containing any pro
vision in violation of Federal law. The prohi
bition would operate without regard to the 
nature or gravity of the violation, responsi
bility of the contractor, or any other equi
table consideration. This would impose a 
harsher rule on those who contract with the 
Government than at present. Now, not every 
illegality or irregularity invalidates a con
tract, and even where the contract itself 
may be invalidated, a contractor in appro
priate circumstances will be entitled to be 
paid the value of his services. New York Mail 
and Newspaper Transporta.tion Co. v. United 
States, 154 F. Supp. 271 (Ct. Cl. 1957), cert. 
denied, 355 U.S. 904 (1957); Crocker v. United 
States, 240 U.S. 74 (1916}. Furthermore, this 
harsh rule would be applied not only to those 
who contract directly with the Federal Gov
ernment, but to those who deal with Federal 
grantees. 

And the Attorney General continues: 
Section 904 alters existing law in another 

significant respect. It provides that the 
Comptroller General's determination as to 
the legality of any contract is binding 
whether or not such determination is later 
upheld by the courts. As I read the Section 
it would be fruitless for a contractor to sue 
in the Court of Claims on a contract held 
by the Comptroller General to be illegal. 
since even if the court agreed with the plain
tiff's view of the law, this Section would pre
vent payment being made to satisfy a judg
ment in his favor. 

EXHIBIT 1 
OFFICE OF THE ATTORNEY GENERAL, 

Washington, D.C., December 18, 1969. 
Hon. HUGH SCOTT, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR SCOTT: I am writing to ex
press my concern wi·th respect to the pro
visions of Section 904 of H.R. 15209, the Sup
plemental Appropriation Bill, 1970, presently 
under consideration in the Senate. 

Section 904 provides: 
"In view of and in confirmation of the au

thority invested in the Comptroller General 
of the United States by the Budget and Ac
counting Act of 1921, as amended, no part of 
the funds appropriated or otherwise made 
available by this or any other Act shall be 
available to finance, either directly or 

CXV--2517-Part 29 

through any Federal aid or grant, any con
tract or agreement which the Comptroller 
General of the United States holds to be in 
contravention of any Federal statute." 

The Comptroller General, under present 
law is authorized to settle and adjust all 
claims by or against the Government of the 
United States, 31 u.s.a. 71, and to settle the 
accounts of accountable officers of the Gov
ernment, 31 U.S.C. 72, 74. In the performance 
of this function he has, historically, been 
required to determine the legality of ex
penditures and the availability of appropria
tions to make such expenditures. His deter
minations of law are not, however, binding 
on affected private parties or the courts, 
Miguel v. McCarl, 291 U.S. 442, 454-55 ( 1934). 

The provisions of Section 904, if I under
stand them correctly, would alter present 
law in at least two respects. First, they 
would prohibit, or could be construed to 
prohibit, any Federal payment to be made 
on any contract entered into or containing 
any provision in violation of Federal law. 
The prohibition would operate without re
gard to the nature or gravity of the viola
tion, responsibility of the contractor, or any 
other equitable considera.tion. This would 
impose a harsher rule on those who con
tract with the Government than at present. 
Now, not every illegality or irregularity in
validates a contract, and even where the 
contract itself may be invalidated, a contrac
tor in appropriate circumstances will be 
entitled to be paid the value of his services. 
New York Mail and Newspaper Transporta
tion Co. v. United States, 154 F. Supp. 271 
(Ct. Cl. 1957}, cert. denied, 355 U.S. 904 
( 1957) ; Crocker v. United States, 240 U.S. 
74 (1916). Furthermore, this harsh rule 
would be applied not only to those who con
tract directly with the Federal Government, 
but to those who deal with Federal grantees. 

Section 904 alters existing law in another 
significant respect. It provides that the 
Comptroller General's determination as to 
the legality of any contra.ct is binding 
whether or not such detex:mination is later 
upheld by the courts. As I read the Section 
it would be fruitless for a contractor to sue 
in the Court of Claims on a contract held by 
the Oomptroller General to be illegal, since 
even if the court agreed with the plaintiff's 
view of the law, this Section would prevent 
payment being made to satisfy a judgment 
in his favor. 

I am, of course, not indifferent to the effect 
which this proVII.sion would have on the 
functions of this Department in advising 
the President and the officers of the Execu
tive Branch on questions of law arising in 
the course of their duties. 28 U.S.C. 511, 512. 
In executing the laws, the Executive Branch 
must of necessity interpret them. Such in
terpretations may, on occasdon, conflict with 
the view held by the Congress; but in such 
case our ~ystem provides as ready corrective 
new legislation or resort to the courts. Be
cause of the limited time available, I have 
1imited myself to what seem to me to be 
these serious practical objections. I am 
bound to say, however, that the authority 
to be vested in the Comptroller General 
under Section 904 would, in my view, so 
disturb the existing allocation of power and 
responsibility among the several branches of 
the Federal Government as to raise serious 
questions as to its constitutionality. 

I therefore urge that Section 904 be de
leted from the bill. 

Sincerely, 
JOHN M. MITCHELL, 

Attorney General. 

Mr. JAVITS. Mr. President, will the 
Senator yield? 

Mr. GRIFFIN. I yield to the Senator 
from New York. 

Mr. JA VITS. Mr President, I think we 
are now again demonstrating what a 

terrible mistake it is to legislate so seri
ous a matter in this atmosphere. I wish 
to explain why. 

The power of the Comptroller is con
tained in the Budget and Accounting 
Act and it reads as follows: 

Balances certified by the General Account
ing Office upon the settlement of public ac
counts shall be final and conclusive upon the 
executive branch of the government. 

I shall read that again, because I think 
it is very important: 

Balances certified by the General Account
ing Office upon the settlement of public ac
counts shall be final and conclusive upon the 
executive branch of the government. 

One could say a certified balance, 
nonetheless, ran afoul of some Federal 
law. It is very possible. The whole trung 
could be secret. The contractor may go 
into court and say that the balance may 
be :final on the executive department but 
not on him. That is obvious. No one has 
had a chance to read the case law. Let 
us assume it is done. So that is where it 
stands now. Let us assume the contractor 
can go in and challenge it. It is binding 
on the executive department. But now we 
are giving him this power. 

Page 15,line 14 reads: 
Any contractor or agreement which the 

Comptroller General of the United States 
holds-

That is a tough word-
to be in contravention of any Federal statute. 

I say that is not just binding on the ex
ecutive department but everybody: The 
contractor, the executive department, the 
judicial department, and everybody con
cerned. In other words, you are really 
making fundamental changes in a broad 
and sweeping provision of law the au
thority which the Comptroller General 
has now. He has no authority to hold 
anything according to the strict inter
pretation of the contract. Maybe that 
enters into his decision when he refuses 
to certify. But here, if we give him that 
power, he can defy anyone. If he holds 
it to be in contravention, that binds 
everyone, the contractor, as well as the 
executive department. 

Now, my friends, this is a critically im
portant difference. It is very important. 
A few sweeping changes can be made. I 
do not even argue against it. I just say, 
do not do it now here in this context. If 
you have already decided one of the 
questions in this section, at least throw 
an express protection to one of the co
equal sections for the Attorney General 
to challenge it. 

Mr. BAKER. Mr. President, I rise to 
put a question or two as to the legal con
sequences of the second amendment, as 
to what the amendment of the Senator 
from West Virginia and the Senator from 
Michigan provide. But before that, I 
should like to express a personal opin
ion, that I do not believe the sponsors 
of the bill have said that either one of 
the amendments adds or detracts one 
whit from the effectiveness of section 
904. I would ask particularly with refer-
ence to the amendment in the nature 
of a substitute, as I understand it, as of
fered by the distinguished Senator from 
Michigan. 



39972 CONGRESSIONAL RECORD- SENATE December 18, 1969 

Mr GRIFFIN. My amendment is to the 
amendment of the Senator from West 
Virginia. Thus, his language would be 
retained with the additional language of 
my amendment. 

Mr. BAKER. Very good. The amend
ment to the amendment of the distin
guished Senator from Michigan provides 
that if a holding of the Comptroller Gen
eral as contemplated by section 904, is 
contrary to the opinion of the Attorney 
General and because there is precedent 
that there would be a contrarjr opinion 
by two agencies, then, in that event, then 
this is reviewable according to the pro
visions of title 5, section 705 of the United 
States Code. 

My question is: Have we not limited 
rather than expanded the course of judi
cial review by both amendments? 

Mr. GRIFFIN. I think my answer to 
that question was already given that it 
is not a substitute but an amendment to 
the amendment of the Senator from 
West Virginia. The Senator from West 
Virginia, by his language, preserves 
whatever judicial review now exists
whatever that may be. 

However, in the event there is a con
:fiict between the holding of the Comp
troller General and the Attorney Gen
eral, my amendment makes it clear that 
a right of review exists in that situation. 

Mr. BAKER. The amendment to the 
amendment, as proposed by the Senator 
from Michigan, provides that "if the 
holding of the Comptroller General is 
contrary to the opinion of the Attorney 
General." Might I ask if the effect would 
be equally applicable in different cir
cumstances, especially if the holding of 
the Attorney General were contrary to a 
later filed opinion by the Comptroller 
General; namely, the opposite situation 
of that literally described in the amend
ment? 

Mr. GRIFFIN. Well, as I understand 
it, so long as the Attorney General's 
opinion conflicts with an opinon of the 
Comptroller General, it would be review
able under my amendment. 

Mr. BAKER. Would it not be a broad
er guarantee of the right to appeal if we 
did not include these two conditions 
precedent, that there be a dispute be
tween the Comptroller General and the 
Attorney General, so that we are limited 
to this section of the code rather than 
to the section of the code which guar
antees due process? 

Mr. GRIFFIN. I think the Senator 
might have a good point if I had offered 
it as a substitute. But as it is not a sub
stitute, we are not taking away anything 
that now exists but are only adding an 
additional opportunity for review. 

Mr. BAKER. If I could make this ad
ditional point, and then I would be happy 
to conclude this colloquy with my thanks 
to the Senator from Michigan. I have no 
desire to oppOse either the amendment 
to the amendment, but I reiterate that I 
frankly think they add or detract little 
if anything from the substance and ef
fect of section 904. 

However, I would ask if it might 
not be appropriate to consider modify
ing the language of the amendment to 
the amendment so that the right of re
view is not limited to title 5, section 701, 

so that a dispute between the Comp
troller General and the Attorney Gen
eral is not condition precedent to the 
right of review. 

Mr. GRIFFIN. Certainly such a modi
fication would broaden the amendment, 
but accepting such a modification would 
be a decision for the Senate. 

If I might just make one further point 
before yielding to the Senator from West 
Virginia (Mr. BYRD) and the Senator 
from Nebraska (Mr. HRUSKA), the able 
Senator from New York (Mr. JAVITS) put 
his finger on the point that in my opin
ion, is unanswerable. The language of 
section 904 is so broad as to make the 
Comptroller General's holdings deter
minative not only as to the executive 
branch but as to private parties as well. 

Although there is a right of review for 
private parties, what is the scope of that 
right. The language of section 904, if 
enacted, would be the Congress last word 
on the subject. 

If a contract or agreement was held by 
the Comptroller General of the United 
States to be in contravention of any Fed
eral statute, the only question before a 
court under the language of section 904 
would be simply what was the holding 
of the Comptroller General of the United 
States? If he held that a contract or 
agreement was in contravention of Fed
eral statute, the court might very well 
say, "We have reviewed the facts of this 
case and find that the Comptroller Gen
eral held that it was in contravention. 
As his ruling is final, the appeal is 
denied." 

Mr. HRUSKA and Mr. BYRD of West 
Virginia addressed the Chair. 

Mr. GRIFFIN. I do not know which 
Senator to yield to first. But I shall yield 
to the Senator from Nebraska. 

Mr. HRUSKA. Mr. President, what the 
Senator from Michigan has just said is 
pure sophistry, and I should like to de
scribe it in that way, because the amend
ments were clarified in conference espe
cially as to review and what the author
ity was that was vested in the Comp
troller General. These things are, there
fore, now legislated. There is nothing in 
the amendment, nor in the law, which 
puts the Comptroller General over the 
decision of any court, from the act of 
1921 and followed ever since then. It has 
served its purpose well. It is not the hold
ing of the Comptroller General which is 
binding upon the courts. It is the holding 
of the Attorney General that is binding 
upon the executive department, until the 
court gets hold of it through a private 
litigant, which is the only way Congress 
can assure itself of having its power 
eroded away by the executive depart
ment. 

Now then, the Senator from Michigan, 
as I understood the amendment, said 
that his amendment does not change 
anything from what now prevails. If that 
is the extent of the description he would 
like to hold onto, I would respectfully call 
his attention to this fact: That the 
Comptroller General has to be represent
ed by the Attorney General. That is the 
only way he can get into court. The 
amendment of the Senator from Michi
gan poses this very interesting spectacle. 
Here would be one holding of the Attor-

ney General, and on the same subject a 
totally 180-degree angle difference by the 
Comptroller General. 

So what would we have? We would 
have the suit referred to a Federal dis
trict court for review, and the one who 
would represent the Government in that 
case would be the Attorney General, and 
the cne who would represent the Comp
troller General in that suit would be the 
Attorney General, and I think the only 
thing that would be the ultimate would 
bt: to make him the judge, too, so we 
could have all the proceedings in that 
one room and justice would be done. 
What a travesty. 

The point of the argument is that not 
only is it ludicrous, but it is a great and 
tr"'mendous change from what we have 
had. 

It should be clear that section 904 
does not give authority to the Comp
troller General to override any such act. 
In fact, the amendment to the amend
ment of the Senator from West Virginia 
puts on track all over again that the 1921 
Budget and Acounting Act remains in
tact and complete, as it has been since 
1921; and it has a pretty good record. 

Mr. GRIFFIN. Mr. President, it is my 
understand that this amendment was 
drafted in the office of the Attorney 
General. I am pleased to be advocating 
his case for he is a good lawyer. This 
amendment-or a similar amendment-
is an absolutely necessary addition to 
the legislation now before the Senate. 

I yield to the Senator from West Vir
ginia. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I merely wanted to ask the able 
Senator the question as to who, in his 
opinion, would represent the Comptrol
ler General if such a situation arose as 
described in the amendment to the 
amendment. The able Senator from 
Nebraska answered the question, be
cause Congress has authorized only 
the Department of Justice and a few 
other agencies to handle legislation 
involving the United States. The 
Comptroller General has not been 
granted this authority. As a result, in any 
case involving one of the Comptroller 
General's decisions, in any case in which 
one of the decisions goes to court, the 
Comptroller General must be represented 
by the Attorney General. Obviously, 
where there is a difference between the 
Comptroller General and the Attorney 
General, certainly the view of the Comp
troller General would not be advocated 
by the Attorney General. 

So I ask the question, Who would 
represent the Comptroller General in the 
event of a suit by the Attorney General? 

Mr. GRIFFIN. The Senator from West 
Virginia raises substantially the same 
question as the Senator from Nebraska. 
It is not unique to have differences of 
opinion arise among or between branches 
of our Government. Although it is true 
that the Attorney General usually repre
sents agencies of the Government and 
indeed in some cases, the Congress, or 
the committees of Congress, this is not 
necessarily the case. 

It is my understanding that the 
Comptroller General is primarily an arm 
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of the legislative branch, and, as such, is 
separate and distinct from the executive 
branch. In such a situation, it is not 
necessary that in every situation the At
torney General represent him where a 
conflict exists between the Comptroller 
and a branch of the Government. 

It would be entirely appropriate for 
the Congress, confronted with such a 
case, to provide representation for the 
Comptroller General. Congress could 
take whatever action was necessary to 
assure proper representation of what is 
essentially an arm of the Legislature. 

That would be the way it should be 
done---and the way it would be done if 
this amendment were adopted. 

Mr. ERVIN. Mr. President, I would 
like to ask the Senator from Michigan 
a question. 

Mr. GRIFFIN. I am glad to yield. 
Mr. ERVIN. Does the Senator from 

Michigan agree with the Senator from 
North Carolina that the Comptroller 
General is an agent of the Congress? 

Mr. GRIFFIN. That is my understand
ing. 

Mr. ERVIN. So if the amendment of 
the Senator from Michigan were 
adopted, it would be, in effect, the At
torney General suing the Congress of 
the United States for the purpose of 
making an agent of the Congress do dif
ferently? 

Mr. GRIFFIN. In such a case, the ques
tion would be the meaning of the par
ticular statutes passed by the Congress. 
It is not unusual that such decisions 
pertaining to the meaning of legislation 
would ultimately be made by the courts. 

After all, the courts are established to 
determine the meaning of the acts of 
Congress and to resolve conflicts. 

Mr. ERVIN. Will the Senator yield 
further? 

Mr. GRIFFIN. I yield. 
Mr. ERVIN. If a ruling of the Comp

troller General were contrary to the con
gressional content, the orderly remedy 
would be for somebody to introduce a 
bill in the House or a bill in the Senate 
to change the law on which the Comp
troller General made his ruling, rather 
than give the Attorney General power 
to bring a lawsuit against the Comptrol
ler General, who is required to pass on 
the legality of every Federal expendi
ture, in every case where the Comptroller 
General is either authorized by the At
torney General or forbidden by the At
torney General. It would be unseemly 
for one branch of the Government to be 
suing the other all the time. 

Mr. GRIFFIN. Mr. President, I ask for 
the yeas and nays on my amendment. 

The yeas and nays were ordered. 
Mr. BYRD of West Virginia. Mr. Pres

ident, I ask this question before the yeas 
and nays are called. If the amendment 
to the amendment offered by the able 
Senator from Michigan CMr. GRIFFIN) 
is voted down, the vote would then recur 
on my amendment. Is that correct? 

The PRESIDING OFFICER. The Sen
ator is correct. 

Mr. BAYH. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. BAYH. Mr. President, I ask unani
mous consent that the order for the quo
rum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The question 
is on agreeing to the amendment offered 
by the Senator from Michig,an to the 
amendment of the Senator from West 
Virginia. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I move to lay on the table the 
amendment to the amendment offered 
by the able Senator from Michigan. 

Mr. WILLIAMS of Delaware. I ask for 
the yeas and nays. 

The yeas and nays were ordered. 
The PRESIDING OFFICER. The 

question is on agreeing to the motion to 
lay on the table the amendment of the 
Senator from Michigan to the amend
ment of the Senator from w~est Virginia. 
On this question, the yeas and nays have 
been ordered, and the clerk will call the 
roll. 

The bill clerk proceeded to call the roll. 
Mr. HARTKE <when his name was 

called). Mr. President, on this vote I have 
a pair with the Senator from South Car
olina <Mr. HOLLINGS). If he were present 
and voting, he would vote "yea"; if I 
were at liberty to vote, I would vote 
"nay." Therefore, I withhold my vote. 

The rollcall was concluded. 
Mr. KENNEDY. I announce that the 

Senator from New Mexico <Mr. ANDER
soN), the Senator from South Carolina 
(Mr. HOLLINGS), the Senator from Ha
waii <Mr. INOUYE), the Senator from 
Georgia (Mr. RussELL), the Senator 
from Missouri (Mr. SYMINGTON) and the 
Senator from Maryland <Mr. TYDINGS) 
are necessarily absent. 

Mr. GRIFFIN. I announce that the 
Senator from Kentucky (Mr. CooPER) is 
absent because of illness in his family. 

The Senator from South Dakota <Mr. 
MuNDT) is absent because of illness. 

The Senator from Illinois <Mr. PERCY) 
and the Senator from Texas (Mr. 
TowER) are necessarily absent. 

The Senator from Oregon (Mr. PAcK
wooD) is detained on official business. 

On this vote, the Senator from Texas 
(Mr. TowER) is paired with the Senator 
from Illinois <Mr. PERCY). If present and 
voting, the Senator from Texas would 
vote "yea" and the Senator from Illinois 
would vote "nay." 

The result was announced-yeas 53, 
nays 35, as follows: 

Aiken 
Allen 
All ott 
Baker 
Bennett 
Bible 
Burdick 
Byrd, Va. 
Byrd, W.Va. 
Cannon 
Church 
Cook 
Cotton 
Curtis 
Dodd 
Dole 
Dominick 
Eastland 

[No. 260 Leg.] 

YEAS-53 
Ellender 
Ervin 
Fannin 
Fulbright 
Goldwater 
Gurney 
Hansen 
Holland 
Hruska 
Hughes 
Jordan, N.C. 
Jordan, Idaho 
Long 
Mansfield 
McClellan 
Mcintyre 
Metcalf 
Moss 

Murphy 
Pearson 
Prouty 
Proxmire 
Randolph 
Sax be 
Smith, Maine 
Sparkman 
Spong 
Stennis 
Stevens 
Talmadge 
Thurmond 
WilUams, Del. 
Yarborough 
Young, N.Dak. 
Young, Ohio 

Bayh 
Bellm on 
Boggs 
Brooke 
Case 
Cranston 
Eagleton 
Fong 
Goodell 
Gore 
Gravel 
Griffin 

NAYS-35 
Harris 
Hart 
Hatfield 
Jackson 
Javits 
Kennedy 
Magnuson 
Mathias 
McCarthy 
McGee 
McGovern 
Miller 

Mondale 
Montoya 
Muskie 
Nelson 
Pastore 
Pell 
Ribicoff 
Schweiker 
Scott 
Smith, Ill. 
Williams, N.J. 

PRESENT AND GIVING A LIVE PAIR, AS 
PREVIOUSLY RECORDED-I 

Hartke, against. 

NOT VOTING-11 
Anderson 
Cooper 
Hollings 
Inouye 

Mundt 
Packwood 
Percy 
Russell 

Symington 
Tower 
Tydings 

So the motion to lay on the table 
was agreed to. 

Mr. BYRD of West Virginia. Mr. Pres
ident, the vote now recurs on the amend
ment which I offered. And I am will
ing to have a voice vote on the amend
ment if there are no further efforts to 
amend it. 

Mr. JAVITS. Mr. President, I have an 
.amendment to the amendment. It reads 
as follows: 

Strike out the period at the end and add: 
"and actions hereunder shall be subject to 
judicial review as provided by Chapter 7 of 
Title 5 of the U.S. Code." 

I shall complete my argument in 2 
minutes. 

Chapter 7 of title 5 of the United States 
Code gives the right of judicial review 
to any person aggrieved. 

Mr. President, let us bear in mind that 
the whole problem is a very new im
pression. It just really happened here. 
And everyone seems to agree that they 
do not want the Comptroller General to 
be out from under the courts if he is 
going to function. This is not in the 
House bill. It will give all concerned an 
opportunity creatively to examine it to 
see that the right of judicial review is 
really preserved. 

My information is-and I represent to 
the Senate that it is solely information, 
no res:!arch or anything else, because 
we cannot do it in the time available--
that not every action of the Comptroller 
General can be reviewed. The parties are 
not eligible to sue. And there are certain 
problems, even before the Court of 
Claims, and I cannot represent to the 
Senate what they are. But they do bear 
upon the fact that the amendment of the 
Senator from West Virginia proceeds on 
the assumption that there is jurisdiction 
now, because he says that the exemption 
is not limited. He says there is jurisdic
tion. I do not know what it is, and I doubt 
that anyone will tell us within the time 
compass we have. 

I hope that for the purpDse of a cre
ative action here that he will take it to 
conference and that the Senator might 
consider accepting the concept and prin
ciple that what we are after is that the 
Comptroller General's word on this shall 
be subject to court review. I could be 
wrong, but I have tried to ask the Sen
ator to accept that Plinciple. Perhaps 
in a conference this thing can be articu
lated in a sensible way. 
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Mr. SCOTT. Mr. President, I think 
the Senate has shown its concern that 
the function of the Comptroller General 
shall not be impaired. It has exhibited 
an awareness of its investment in the 
independence of the Comptroller Gen
eral. And this has now been made abun
dantly manifest, no matter how individ
ual Senators may have voted. 

At the same time there underlies the 
concem of the Attorney General and of 
the Secretary of Labor in the continu
ance of the process of negotiation and 
agreement, because these methods in the 
American system are superior to the 
great danger and the immense risk in
volved in the frustration of any section 
or sector of the American people which 
might tum them into the streets, or it 
might lead them to fear that the func
tioning of our judicial procedure is in
adequate to protect their concern for 
their right to employment and equal em
ployment under the law. The last thing 
I want to see in America is people to 
think that the laws are not adequate, 
that the protection of the law has failed 
them, and that, therefore, there remains 
for them only this dreadful arbitrament 
of confrontation through violence. 

In order to avoid that, I think this is 
our last best chance, as offered by the 
Senator from New York, to at least in
dicate that now that we have worked 
our will, we have exhibited our confidence 
in the Comptroller General, and we have 
said that we do not want his prerogatives 
impinged or derogated, we can at least 
say that the functioning of lawful pro
cedures, including the rights of review 
and appeal, shall be preserved as they 
are in other instances under the United 
States Code. And that is all I understand 
the Senator from New York is proposing. 
He is simply sugesting that a right of re
view exists. 

Bearing in mind that this goes to con
ference, I think it will be very helpful if 
the distinguished Senator from West 
Virginia could bring himself to accept 
this amendment. It would be very helpful 

. in securing a ftnal and reasonable con
clusion of- the conferees of the two 
Houses, that the right to review at least 
be secured. 

For that reason, I support the sugges
tion and the amendment of the Senator 
from New York. 

Mr. HOLLAND addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Florida is recognized. 
Mr. HOLLAND. Mr. President, this 

would constitute a very real departure 
from the law. The law not only provides 
that the decision of the General Ac
counting Office shall be "final and con
clusive upon the executive branch of the 
Government," but also, it has this ad
ditional provision: 

Except that any person whose a ccounts 
may have been settled, the head of the execu
tive department or of the board, commission, 
or establishment not under the jurisdiction 
of the executive department to which the ac
count pertains, or the Comptroller General 
of the United States, may, within a year, 
obtain a revision of said account by the 
Comptroller General of the United States, 
whose decision upon such revision shall be 
final and conclusive upon the executive 
branch of the Government. 

Mr. President, anybody who is affected 

by the GAO order has this right of ap
peal already under this provision. He has 
it for a year, and the decision of the 
Comptroller General in this case, as in 
the original case, is final and conclu
sive upon the executive branch of the 
Government, but only upon the execu
tive branch of the Govemment. It does 
not preclude anybody from going to 
court. They have gone to court in re
peated instances. 

The provision offered by the Senator 
from New York offers a different kind of 
review, a review by the court, which is 
completely inconsistent with the provi
sions of the 1921 act, which already pro
vides for a review, but with the same pro
visions that are applicable in the original 
case, that the decision of the Comptroller 
General shall be--I quote again: 

Whose decision upon such revision shall be 
final and conclusive upon the -Executive 
Branch of the Government. 

Mr. President, the 1921 act was a very 
carefully drawn, carefully worked out ef
fort to prevent a clash between the legis
lative branch, represented by the Comp
troller General, and the Executive De
partment; and to leave control of these 
decisions in one who represents the legis
lative branch, which alone has the power 
to make appropriations. 

The amendment suggested by the Sen
ator from New York would completely 
change that picture and would instead 
throw any decision of the GAO upon 
anybody's complaints, whether Executive 
or otherwise, into a court for review. 

Personally, I do not want to give up 
any of the vital portions of the 1921 act. 
I think they have been very salutary. I 
think they have preserved the independ
ence of Congress in the field of appro
priations and seeing through to the 
proper use of those appropriations, and 
the amendment of the Senator from New 
York would bring about a completely dif
ferent result. 

Mr. President, I would not want to see 
us depart from the present law in that 
very vital regard, and that is exactly 
what the Senator from New York pro
poses in his amendment. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk proceed
ed to call the roll. 

Mr. BYRD of West Virginia. Mr. 
President, I ask unanimous consent that 
the order for the quorum call be re
scinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I am ready for a vote on the mod
ifying language offered by the able Sen
ator from New York. I am opposed to 
the language and I am ready for a vote. 
I had hoped to arrive at some language 
which we could accept but the amend
ment by Mr. JAVITS would place the 
Comptroller General under the Admin
istrative Procedures Act, and we cannot 
accept this. 

Mr. JA VITS. Mr. President, I ask for 
the yeas and nays? 

The yeas and nays were ordered. 
The PRESIDING OFFICER. The 

question is on agreeing to the amend
ment of the Senator from New York. On 
this question the yeas and nays have 
been ordered, and the clerk will call the 
roll. 

The assistant legislative clerk called 
the roll. 

Mr. RffiiCOFF (after having voted in 
the affirmative) . Mr. President, I have a 
pair with the distinguished Senator from 
Georgia (Mr. RussELL). If he were pres
ent and voting he would vote "nay." If I 
were permitted to vote, I would vote 
"yea." Therefore, I withdraw my vote. 

Mr. MAGNUSON (after having voted 
in the affirmative). Mr. President, on this 
vote I have a pair with the Senator from 
South Carolina (Mr. HOLLINGS) . If he 
were present and voting, he would vote 
"nay." If I were permitted to vote, I 
would vote "yea." I withdraw my vote. 

Mr. KENNEDY. I announce that the 
Senator from New Mexico <Mr. ANDER
soN), the Senator from South Carolina 
(Mr. HOLLINGS), the Senator from Ha
Waii <Mr. INOUYE), the Senator from 
Minnesota (Mr. McCARTHY), the Senator 
from Georgia (Mr. RussELL), the Sena
tor from Missouri <Mr. SYMINGTON), and 
the Senator from Maryland (Mr. TY
DINGs), are necessarily absent. 

Mr. GRIFFIN. I announce that the 
Senator from Kentucky <Mr. CooPER) is 
absent because of illness in his family. 

The Senator from South Dakota <Mr. 
MuNDT) is absent because of illness. 

The Senator from Illinois <Mr. PERCY) 
and the Senator from Texas (Mr. 
TowER) are necessarily absent. 

The Senator from Utah (Mr. BEN
NETT), the Senator from Oregon <Mr. 
PAcKwooD), and the Senator from mi
nois (Mr. SMITH) are detained on official 
business. 

If present and voting, the Senator from 
Illinois <Mr. PERCY) would vote "yea." 

On this vote, the Senator from Illinois 
(Mr. SMITH) is paired with the Senator 
from Texas (Mr. TowER). If present and 
voting, the Senator from Illinois would 
vote "yea," and the Senator from Texas 
would vote "nay." 

The result was announced-yeas 40, 
nays 44, as follows: 

Ba.yh 
Bellmon 
Boggs 
Brooke 
Case 
Church 
Cook 
Cranston 
Dole 
Eagleton 
Fong 
Goodell 
Gravel 
Griffin 

Aiken 
Allen 
All ott 
Baker 
Bible 
Burdick 
Byrd, Va.. 
Byrd, W.Va.. 
Cannon 
Cotton 
Curtis 
Dodd 
Dominick 
Eastland 
Ellender 

(No. 261 Leg.) 
YEA&-40 

Harris 
Hart 
Hartke 
Hatfield 
Hughes 
Jackson 
Javits 
Jordan, Idaho 
Kennedy 
Mathias 
McGee 
McGovern 
Miller 
Monda.le 

NAYs-44 
Ervin 
Fannin 
Fulbright 
Goldwater 
Gore 
Gtirney 
Hansen 
Holland 
Hruska 
Jordan, N.C. 
Long 
Mansfield 
McClellan 
Mcintyre 
Metcalf 

Montoya. 
Moss 
Muskie 
Nelson 
Pastore 
Pearson 
Pell 
Schweiker 
Scott 
Stevens 
WUliams, N.J. 
Yarborough 

Murphy 
Prouty 
PrOXIhlre 
Randolph 
Sax be 
Smith, Maine 
Sparkman 
Spong 
Stennis 
Talmadge 
Thurmond 
Williams, Del. 
Young, N.Dak. 
Young, Ohio 
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PRESENT AND GIVING LIVE PAffiS, AS 

PREVIOUSLY RECORDED-2 
Magnuson, for. 
Ribicoff, for. 

NOT VOTING-14 
Anderson 
Bennett 
Cooper 
Hollings 
Inouye 

McCarthy 
Mundt 
Packwood 
Percy 
Russell 

Smith, lll. 
Symington 
Tower 
Tydings 

So Mr. JAVITs' amendment was re
jected. 

Mr. BYRD of West Virginia. Mr. Pres
ident, the vote now recurs on my amend
ment. I am willing tO accept a voice vote 
on it. 

Mr. PASTORE. Mr. President, I think, 
in view of the modification of the lan
guage that was reported by the commit
tee, which is an improvement on it, we 
should have a recording of it and I, 
therefore, ask for the yeas and nays. 

The yeas and nays were ordered. 
The PRESIDING OFFICER. The ques

tion is on agreeing to the amendment of 
the Senator from West Virginia. 

On this question the yeas and nays 
have been ordered, and the clerk will 
call the roll. 

The assistant legislative clerk called 
the roll. 

Mr. KENNEDY. I announce that the 
Senator from New Mexico <Mr. ANDER
soN) , the Senator from South Carolina 
(Mr. HoLLINGS), the Senator from Hawaii 
<Mr. INOUYE), the Senator from Minne
sota (Mr. McCARTHY), the Senator from 
Georgia <Mr. RussELL), the Senator from 
Missouri (Mr. SYMINGTON), and the Sen
ator from Maryland <Mr. TYDINGS) are 
necessarily absent. 

Mr. GRIFFIN. I announce that the 
Senator from Kentucky (Mr. CooPER) is 
absent because of illness in his family. 

The Senator from South Dakota <Mr. 
MUNDT) is absent because of illness. 

The Senator from Dlinois <Mr. PERcY) 
and the Senator from Texas <Mr. 
TowER) are necessarily absent. 

The Senator :(rom Utah <Mr. BEN
NETT), the Senator from Illinois <Mr. 
SMITH) and the Senator from Oregon 
<Mr. PAcKwooD) are detained on official 
business. 

If present and voting, the Senator from 
IDinois <Mr. PERCY) would vote "nay." 

On this vote, the Senator from Texas 
<Mr. TowER) is paired with the Senator 
from Dlinois <Mr. SMITH) . If present and 
voting, the Senator from Texas would 
vote "yea" and the Senator from Tilinois 
would vote "nay." 

The result was announced-yeas 73, 
nays 13, as follows: 

Aiken 
Allen 
Allott 
Baker 
Bayh 
Bellm on 
Bible 
Boggs 
Brooke 
Burdick 
Byrd, Va. 
Byrd, W.Va. 
Cannon 
Church 
Cook 
Cotton 
Curtis 
Dodd 
Dole 

[No. 262 Leg.) 
YEA&-73 

Dominick 
Eagleton 
Eastland 
Ellender 
Ervin 
Fannin 
Fong 
Fulbright 
Goldwater 
Gore 
Gravel 
Gurney 
Hansen 
Hart 
Holland 
Hruska 
Hughes 
Jackson 
Jordan, N.C. 

Jordan, Idaho 
Kennedy 
Long 
Magnuson 
Mansfield 
McClellan 
McGee 
McGovern 
Mcintyre 
Metcalf 
Miller 
Mondale 
Montoya 
Moss 
Murphy 
Muskie 
Pastore 
Pearson 
Pell 

Prouty 
Proxmire 
Randolph 
Sax be 
Smith, Maine 
Sparkman 

Case 
Cranston 
Goodell 
Griffin 
Harris 

Anderson 
Bennett 
Cooper 
Hollings 
Inouye 

Spong 
Stennis 
Stevens 
Talmadge 
Thurmond 
Williams, N.J. 

NAYS-13 
Hartke 
Hatfield 
Javits 
Mathias 
Nelson 

Williams, Del. 
Yarborough 
Young, N.Dak. 
Young, Ohio 

Ribicoff 
Schweiker 
Scott -

NOT VOTING-14 
McCarthy 
Mundt 
Packwood 
Percy 
Russell 

Smith, Ill. 
Symington 
Tower 
Tydings 

So the amendment of Mr. BYRD of 
West Virginia was agreed to. 

Mr. JAVITS. Mr. President I should 
like, for the information of the Senate 
just to state that I think we have fought 
as hard as we can within this frame of 
reference at this time, on what I think 
was a very important issue, an issue 
which I think the President feels very 
strongly about. As I stated in the course 
of the debate, I feel that we have had a 
fair and square effort in every way, by 
attempted amendment. The first vote 
was essentially a strike-out vote to test 
this issue. The result of that vote was 
obviously the will of the Senate, and I 
do not propose to delay the Senate any 
further with another motion to strike, or 
all the things that might be done. I feel 
that after all these rollcalls, we know 
what the Senate wants. 

I can only hope-and I speak only as an 
American now, not even as a Senator
that the sponsors of the bill, the manager, 
and the minority and majority conferees 
will look at this thing and really think it 
through. I think we are doing a most 
unwise and improvident thing, in a most 
unwise and improvident way. 

It is my duty to say that, and I let the 
matter rest there. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I thank the Senator. I appreciate 
his letting Senators know that they can 
depend on no further argument, debate, 
or votes on this particular controversial 
issue. 

I think, now, that we might get on 
with the discussion of the money amend
ments. If there are any to be offered by 
any Senators, I shall be happy to discuss 
money amendments now, after which we 
ought to have a rollcall vote on final 
passage. 

Mr. HARRIS. Mr. President, I send to 
the desk an amendment and ask for its 
immediate consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read the amend
ment, as follows: 

On page 6, line 16, strike out the figure 
"$1,000,000" and insert in lieu thereof 
"$3,000,000". 

Mr. HARRIS. Mr. President, I ask for 
the yeas and nays on the amendment. 
. Mr. BYRD of West Virginia. Mr. Pres
Ident, will the Senator wait for that? 
We might be able to accept his amend~ 
ment, and avoid having the yeas and 
nays. 

Mr. HARRIS. Mr. President I shall 
I think, ask for the yeas and ~ays but 
I shall not do it light this minute. ' 

Mr. President, this amendment is a 
very simple one. I think it is one that 
Senators will wish to support. It would 
increase the supplemental appropriation 
for Indian health services by $2 million. 
This increase would be for what is com
monly referred to as direct care and 
would be consistent with the $1 million 
increase recommended by the Committee 
on Appropriations for contract care. 

The $2 million would be used to pro
vide, for 300 additional hospital person
nel at a cost of approximately $1,720,000; 
for additional supplies and materials 
costing $200,000; and for additional 
equipment at a cost of $80,000. 

The need for this increase in the sup
plemental appropriation is overwhelming. 
It is estimated that in order to meet the 
staffing requirements for Indian hospital 
facilities that 225 to 250 employees per 
100 average dail~ patients hospitalized 
and 120 employees per 100,000 out
patient visits are needed. The figures for 
1968 show that the Indian Health Serv
ice was staffed with only 164 employees 
per 100 average daily patients and 47.8 
employees per 100,000 outpatient visits, 
clearly below a suitable ratio of employ
ees to patients. 

Although the figures are shocking, 
what the figures actually mean to the 
Indian population is even more shock
ing. It is not uncommon in an Indian 
hospital to have one nurse responsible 
for more than one floor, with reliance 
often being placed upon members of a 
patient's family, untrained in medical 
care, to assist. 

Nor is it uncommon for physicians in 
Indian hospitals to have a patient load 
far exceeding other physicians and for 
those physicians going to field stations 
or clinics to see as many as eighty pa
tients a day. 

By reason of a lack of funds, it is not 
uncommon for Indian patients who are 
seriously ill to be transported to an In
dian hospital, or from one hospital to 
another in the back seat of an automo
bile rather than in an ambulance. 

These incidents and many other 
equally shocking occurrences were re
ported to the Oklahoma congressional 
delegation by Indian leaders earlier this 
year. As a result of their report Repre
sentatives En EDMONDSON and JOHN N. 
HAPPY CAMP on behalf of the House Com
mittee on Interior and Insular Affairs 
inspected certain Indian hospitals in 
Oklahoma. A report prepared by Repre
sentative EDMONDSON dated October 11 
1969, sets forth what he and Representa~ 
tive CAMP discovered, and I ask unani
~ous consent that this report be printed 
m the RECORD at this point. 

There being no objection, the report 
was ordered to be printed in the RECORD 
as follows: ' 

REPORT ON CONGRESS 
(By Representative ED EDMONDSON) 

OCTOBER 11, 1969. 
WASHINGTON.-Inspections of three Okla

homa Indian hospitals operated by the 
United Strutes Public Health Service have 
brought to light drastic shortages of medi
cine and medical supplies, confirming re
ports recently brought to Okla.hOina's con
gressional delegation by Indian spokesmen. 

Hospitals at Pawnee, Tahlequah and Clare
more, although staffed by dedicated person
nel who aa-e reaching thousands of Indians 
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at clinics in addition to their hospital duties, 
are simply not receiving the funds essential 
to goOd health care for their patients. 

These are the unavoidable conclusions 
from an unannounced inspection of the 
Claremore hospital which Congressman John 
N. Happy Camp and I made last week on 
behalf of the House Committee on Interior 
and Insular Affairs-followed by staff inspec
tions of the Pawnee and Tahlequah facilities 
this week. 

FUNDING SHORTAGES CRUCIAL 

The story at each of these hospitals is basi
cally the same. Funds are so short-with 
funding on a 30-day basis and requisitions 
for supplies and equipment often long de
layed-that adequate medical treatment is 
sometimes impossible. Here are some of the 
glaring examples: 

At Claremore, a posted "out list" for use 
by doctors and nurses includes such basic 
drugs as buffered aspirin, librium, and vaso
dilan. Vitamin supplies were depleted and 
food purchases cut so deeply that nutritious 
diet for patients is actually in danger. Serv
ices of expert consultants in difficult cases 
have been drastically curtaJ.led. 

At Pawnee, tests for tuberculosis have been 
discontinued because necessary supplies are 
not provided; influenza shots cannot be given 
to more than 600 Indian students at Chilocco 
School because the vaccine is not available. 

At Tahlequah, essential anti-biotics are 
"low in supply" or "out". The same can be 
said for certain anesthetics, IV sets for intra
venous fluids, and other surgical supplies. No 
immunization shots a.re being given more 
than 400 Indian students at Sequoyah school 
because of shortages. 

PROBLEM CLEARLY DEFINED 

The blame for these conditions is squarely 
on the shoulders of the federal government 
which has long assumed major responsibil
ity for Indian health both by law and treaty. 
Congress has failed to appropriate adequate 
funds to meet rising hospital and drug costs, 
and administrative spending ceilings have 
reduced available funds even further. 

The situation is so bad currently that these 
hospit als are being financed on a month-to
month basis. As of October 6 and 7 when the 
hospitals were visited, October funding allo
cations had not been received. Missing drugs 
cannot be replaced until the allocation is 
received, and then if history is any indica
tion, there will not be enough money for full 
replacement. 

At Tahlequah, for instance, more than 
$15,000 in drugs were dispensed in August 
and September. Only $5,400 was allocated 
for drug purchase during the same period. 
At this rate, this hospital will for all prac
tical purposes, be out of medicine within 60 
days. 

FACILITIES SHAMEFUL 

The problem goes deeper than drug and 
operating fund shortages, which can be cor
rected by Congress in short order if it is the 
will of Congress to do so. Major expenditures 
must be made to replace and remodel the 
hospitals themselves. Funds must be com
mitted for future years. 

The Claremore hospital is not accredited. 
Accreditation was denied in 1960 with the 
comment that the hospital is "a hazardous, 
dangerous building and should not house 
hospital inpatients." Provisional accedita
tion was awarded in 1967 because a new build
ing was being planned. This was withdrawn 
last February. 

Tahlequah may be in its last year of ac
credited status. Several dangerous condi
tions exist at the hospital, any one of which 
is sufficient to deny accreditation. The hos
pital was accredited last year only because 
plans to correct the problems were on the 
drawing board. The funding situation this 
year is such that the hospital cannot in good 
faith offer hope of early improvement. 

ADVISORY GROUP REPORT 

These hospitals are staffed and operated 
by the Indian Health Service of the United 
States Public Health Service. The doctors, 
nurses, and administrators are doing a first
rate job within the limitations imposed on 
them. They must, however, wonder how the 
PHS can tolerate such conditions in facilities 
of its own. 

The inspection trip came as a result of an 
eloquent plea delivered to the Oklahoma Con
gressional delegation last month by the Okla
homa City Area Advisory Board, Indian 
Health Service. 

This group of tribal leaders brought to 
Washin~n a story of inadequacy and dan
gerous drug and equipment shortages. Our 
field inspection of three hospitals confirmed 
their story. 

WHAT CAN BE DONE? 

Congressman Camp and I have reported our 
findings to Chairman Wayne Aspinall o! the 
House Committee on Interior and Insular 
Affairs, and Chairman James Haley of the 
Indian Affairs Subcommittee. 

Steps are being taken to determine how 
much money is needed immediately to alle
viate the current drug and equipment crisis, 
and how quickly Congressional action appro
priating these funds can be taken. 

We are also exploring the needs for fiscal 
year 1971 and subsequent years, and the Area 
Advisory Group has indicated it will return 
to Washington to make its plea early next 
year before the Appropriations Committees in 
the House and Senate. 

We are hopeful administration ceilings on 
essential expenditures at these and other 
Indian hospitals will be revised upward with
out delay, to meet the actual crisis now in 
prospect. 

Mr. MURPHY. Mr. President, will the 
Senator yield? 

Mr. HARRIS. I am happy to yield to 
the Senator from California. 

Mr. MURPHY. I inquire of the Sena
tor, is some of this money to be used for 
the California rural health demonstra
tion project which is about to run out of 
money? 

Mr. HARRIS. Exactly so. This amend
ment would add an additional $2 million 
to an item for which $1 million is pres
ently provided, which would be avail
able for Indian health services all over 
the country. 

I have only very brief remaining re
marks, which I think will explain the sit
uation clearly to the Senator and to the 
Senate. 

The report confirmed the earlier re
port of the Indian leaders that such basic 
drugs as buffered aspirin, librium, and 
vasodilan were not available in one hos
pital and that the same hospital was 
short of drugs for the treatment of 
diabetes. 

It is inconceivable that needed im
munization shots were denied to some 
1,000 Indian children in the State of 
Oklahoma alone because of a shortage of 
drugs. 

Representatives EDMONDSON and CAMP, 
during their inspection of the Claremore 
Indian hospital, obtained a list of the 
drugs that the hospital was either "out 
of" or "short of." 

I think Sen a tors would be appalled to 
see this list of basic drugs that this hos
pital, a very important Indian hospital 
in northeastern Oklahoma, was either 
"out of" or "short of," and I ask unani
mouse consent that the list be printed in 
the RECORD at this point. 

There being no objection, the list was 
ordered to be printed in the RECORD, as 
follows: 

Doctors.-Below are items we are out Of or 
short of. They are so labeled (available
suggested). Substitutes are listed adjacent 
to item. 

Fulvilln (out). 
Mylanta (out), possible substitute, AMT 

Tablets. 
Librium 10 mg, (out), possible substitute, 

Pb 32 mg, S'telazine, Meprobamate, Thora
zine. 

OhewaJble Vitamins (out). 
Phisohex 120 cc and gallon, (out). 
Phenobarb Y2 gr (out). 
Oortisporin Otic, (short) (found some!) 
Darvon 65 mg, (out), possible substitute, 

Aspirin, (headache) Fiorinal 
Actifed, (out), possible substitute, Pseu

dophed Tabs, liquid. 
Vasodilan Tabs, (out), possible substitute, 

Nicotinic Acid. 
Buffered Aspirin, (out), possible substitute, 

PlainASA. 
Ampicillin suspension, (short), possible 

substitute, plenty-penicillin suspension. 
Ampicillin I.V. (500 mg) (out). 
Dilantin 100 mg capsules, (short). 
Ampicillin 250 mg capsules, (short). 
Gantrisin Tablets, (short), possible sub-

stitute, (We have plenty Triple sulfa tabs, 
liquid) . 

Diabinese Tablets, (short). 
Ferrous Sulfate Tabs, (short). 
HydrocortiSone Ointment, (short). 
Kaopectate, (short) . 

Mr. HARRIS. Based upon information 
gained of the Indian health situation 
in Oklahoma and other information 
which the Indian Health Service has 
on health needs in other States, it is 
obvious that additional funds are needed. 

In order to reverse the downward 
trend in program levels and make some 
inroad into the unmet health require
ments of the Indian people, it is esti
mated that 300 positions need to be 
added in fiscal year 1970, together with 
additional funds required for supplies 
and equipment. 

The health needs of the Indian in this 
Nation are crucial. An additional appro
priation of $2 million will help eliminate 
the seriousness of the present situation, 
and is a minimum step which we should 
take. I think it is unfortunate that this 
sum is not more as well as the addi
tional amount for contract needs. The 
report of the committee indicates that 
the current available appropriation is 
sufficient only to provide for two-thirds 
of known needs. With the increase in 
costs of providing medical care, the in
crease I am requesting, as well as the 
one prcwided by the committee, will do 
little more than let us operate at the 
present level, which is clearly inade
quate. I therefore urge the adoption of 
my amendment. 

Mr. MURPHY. Mr. President, will the 
Senator yield? 

Mr. HARRIS. I yield. 
Mr. MURPHY. Mr. President, I ask 

the permission of my distinguished 
friend, the Senator from Oklahoma, that 
I may join him as a cosponsor of his 
amendment. 

Mr. HARRIS. Mr. President, I ask 
unanimous consent that the names of 
Senators BURDICK, HANSEN, CANNON, 
HATFIELD, STEVENS, MONTOYA, WILLIAMS 
of New Jersey, BAYH, McGovERN, and 
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MURPHY may be added as cosponsors of 
the amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MURPHY. Mr. President, I know 
of the Indian program in California. It 
is an excellent program. It is badly in 
need. 

Mr. President, I am pleased to cospon
sor and support this amendment adding 
$2 million to Indian Health Serv
vices, of the Department of Health, Edu
cation, and Welfare. This amendment is 
of great interest to me for California 
has the second largest Indian population 
in the Nation. One-sixth of the total In
dian population in the country resides in 
my State, and they represent the State's 
fastest-growing minority. It has been es
timated that California's Indian popula
tion doubled between 1950 and 1960, from 
19,947 to 39,017. It is estimated that at 
present there are 100,000 or more Indians 
in California, and this represents an in
crease of 150 percent over the 1960 cen
sus count. My city of Los Angeles has 
been called, because of its large Indian 
population, the Indian capital of the 
world. 

California Indians. in general, for the 
last decade, have not been able to par
ticipate in Federal programs for Indians. 
Beginning in the early 1950's a move
ment developed to terminate the special 
relationship and the special programs of 
the Federal Government for Indians. As 
a result, California Indians, since 1955, 
have been denied health services and 
since 1958, the benefit of Federal Indian 
education programs. 

As a member of the Senate Labor and 
Public Welfare Subcommittee on Indian 
Education, I am aware of the great needs 
of the California Indians. In testimony 
before the subcommittee I have strong
ly urged the restoration to California 
Indians of Johnson-O'Malley education 
funds. The committee in its report, "In
dian Education: A National Tragedy-A 
National Challenge," followed my recom
mendation and urged the restoration of 
Johnson-O'Malley funds to California. 
The Interior Department has made the 
decision to restore such funds to my State 
and progress has been made. It is my 
understanding that present plans call for 
the establishment of a director of Indian 
education in the California State Depart
ment of Education this year and the 
development of a comprehensive plan for 
special teacher training, curriculum de
velopment, and student counseling. The 
State is presently looking for a person 
to fill this position. 

In the health area, California Indians, 
as I previously mentioned, were termi
nated from Federal health services in 
1955. Mr. President, as this body well 
knows, the Federal Government has not 
terminated its special relations with the 
American Indians, nor should they. In 
fact, as appropriations and programs re
veal, the reverse is true. The Federal 
Government is becoming involved in as
sisting Indian reservations in long-range 
econom,ic development. Federal appro
priations for health and other programs 
for Indians have increased. For example, 
the appropriation for Indian health in 
1954-55 was $25 million. In 1969-70, this 

sum reached $100 million. Yet, Mr. Pres
ident, with one-sixth of the Indian pop
ulation of the country, California In
d,ians receive none of these funds. If Cal-:
ifornia Indians were to receive a pro
portionate share of Federal Indian 
health funds, based on the percentage of 
funds they received prior to termination, 
California's share would be $15 million. 
What is the equity of such a policy? 
There is none. 

In 1967. the bureau of maternal and 
child health, of the California State 
Health Department, undertook a pilot 
project designed to improve Indian 
health. A commitment of $150,000 was 
made to the State department by the 
Public Health Service of the Department 
of Health, Education, and Welfare. At 
Governor Reagan's request, nine areas 
were surveyed and four were to be se
lected to participate. But the survey 
found that all nine wanted to part,icipate 
and that there was a great need for such 
a program in all nine areas. As a result, 
the State of California requested addi
tional funds so as to include all the areas. 
The request was approved and they se
cured a 1-year, $245,000 grant. The Pub
lic Health Service gave the State addi
tional funds to continue the program 
until June 30, 1969. Thus, the State has 
received a total of $330,000 over 18 
months for demonstration projects in 
each of the rural Ind,ian reservation 
areas. The objectives of the program are 
community health education and the 
better utilization of existing health facil
ities. The projects, which are adminis
tered by the tribal council on subcon
tracts from the California Department of 
Public Health, have been successful in 
obtaining health coverage for many In
dians not previously covered, in securing 
valuable assistance from the medical 
community and have been of help in 
other Indian-sponsored community or
ganization projects. The projects have 
received almost unanimous support from 
groups and organizations in California 
which are interested and active in Indian 
matters. 

Mr. President, there is no question 
there is great need for health services 
by California Indians. Since 1955, the 
health of California Indians has de
teriorated in communicable diseases as 
well as chronic diseases. The death rate 
for influenza and pneumonia is twice 
that of the total population; tuberculo
sis, six times; accidents, four times; and 
cirrhosis of the liver, four times. Indian 
mothers fail to receive adequate pre
natal care and their life expectancy is 
20 years less than the average for all 
Californians. Seventy percent of the Cal
ifornia Indian families, with an average 
size of six persons, earn less than $3,000 
annually. 

Mr. President, the health status of the 
Indian in California indicates a need 
for participation in the Federal pro
grams. The California rural Indian 
health demonstration projects have been 
successful, have been instrumental in 
saving several lives by helping people 
who need assistance on a timely basis, 
and have conducted successful health 
educational campaigns. Therefore, I 
strongly urge the Senate to allow this 

program to continue. The need is there, 
the program is working, and equity de
mands that California Indians be al
lowed to continue these rural health 
projects. It would be indeed unfortunate 
if their projects were not continued. 
There has been a good response in the In
dian community to them and a good rap
port developed between the Indians and 
public and private agencies. Dr. George 
C. Cunningham, in a letter to me, put it 
this way: 

The urgency of this case in my mind stems 
from the fact that governmental and private 
agencies working with the Indians have 
lacked consistency, integrity and continuity. 
Having overcome the initial skepticism of 
the Indian communities and won their con
fidence, we would have a real problem re
storing services if there was any hiatus of 
funding. 

Thus, I urge the Senate to adopt the 
amendment, and I hope this will en
able the funding of the much needed 
and successful California rural health 
project. As I understand it, about 
$300,000 is needed for this California 
project. Secretary Finch in cooperation 
with Governor Reagan and me, sent Mr. 
Forrest Gerard to examine this project. 
His report was most glowing and 
laudatory and those additional funds 
will help make available the funds for 
the California rural health demonstra
tion project. 

Mr. HARRIS. Mr. President, I am very 
grateful to the Senator from California. 
The amendment would add $2 million for 
Indian health services all over America, 
including the State of California. 

Mr. President, I yield to the distin
guished Senator from New Mexico. 

The PRESIDING OFFICER. The Sen
ator from New Mexico is recognized. 

Mr. MONTOYA. Mr. President, I com
mend the Senator from Oklahoma for 
taking the lead in this particular matter 
of providing money for health care for 
the American Indian. 

I happen to serve on the Apppropria
tions Subcommittee for the Department 
of the Interior and Related Agencies 
which handles health care for American 
Indians. We provided an increase this 
year. 

I felt at that time, however, that the 
increase we provided was not adequate 
enough. A few days ago, I had a visit 
from the Governor of Acoma Pueblo in 
New Mexico. And he and his delegation 
apprised me of the great need for health 
care in the Acoma Reservation. 

This is something that is sorely need
ed not only in Oklahoma and New Mexi
co, but also all over the country. 

The Indian is the forgotten individual 
in this country healthwise. His life ex
pectancy, according to the last figures, 
is about 49 years, whereas other Ameri
cans have a life expectancy of close to 
70 years at the present time. 

I think it is about time that we in 
Congress take full cognizance of our re
sponsibility to the American Indian. 

I think the amendment offered by the 
Senator from Oklahoma will render a 
great public service. I think it will pro
vide sorely needed health care all over 
the country. 

I know that the Senate has been sym
pathetic to the American Indian. How-
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ever, sometimes we get buried in fiscal 
figures which are involved in appropria
tions and we do not meditate over the 
great needs of the silent people of this 
country. 

We do not do this willingly. However, 
the American Indian needs our help. And 
I think it is about time that we do some
thing about it. I am not trying to cast 
any aspersions on my good friend, the 
Senator from West Virginia. I think my 
good friend, the Senator from West Vir
ginia, is very sympathetic to the needs 
of all Americans. 

I merely rise to commend the Senator 
from Oklahoma for taking the lead in 
securing this vitally needed appropria
tion of $2 million additional for health 
care for the American Indian. 

Mr. HARRIS. Mr. President, I appre
ciate very much the eloquent and in
fluential words of my distinguished 
friend, the Senator from New Mexico who 
has such wonderful record in this field. 

Mr. President, I yield to the distin
guished Senator from Arizona who also 
has evidenced great concern in this area. 

Mr. FANNIN. Mr. President, I thank 
the Senator from Oklahoma for 
yielding. 

Mr. President, I have great concern for 
the Indian people all over the United 
States. I have visited Indian hospitals in 
the last few months. 

Mr. President, I would like to recite a 
little story of a visit I made to an Indian 
hospital at Winslow, Ariz., 2 months 
ago. They did not have the needed facili
ties. They did not have the personnel. In 
fact, I was told that when they wanted 
to move a patient, they would call one 
of the officers in the police department 
to come up and assist them. 

I checked to see why they would be so 
short of funds. I found that this was 
generally true in other Indian hospitals 
in Arizona. I think this is a very needed 
additional amount of money that should 
be appropriated for this just cause. 

I wholeheartedly support the distin
guished Senator from Arizona. 

Mr. HARRIS. I am pleased to yield to 
the Senator from Wyoming. 

Mr. HANSEN. Mr. President, I will 
take only a moment. I thank the distin
guished Senator from Oklahoma for 
yielding. -

I very much support the effort he is 
making. This will address itself to a very 
vital need in this country. 

Mr. BYRD of West Virginia. Mr. Presi
dent, the testimony during the hearings 
was to the effect that there has been a 
gradual increase each year over the last 
several years during which we have had 
a specific mental health program. It was 
indicated during the hearing that there 
was $19 million in the regular bill and 
there would need to be an additional $1 
million included in order to bring the 
funding up to the fiscal year 1969 level. 

Mr. President, the able Senator from 
Minnesota (Mr. MONDALE) had asked for 
an additional $1 million. So, the subcom
mittee and the full committee accepted 
Mr. MoNDALE's recommendation. And the 
bill therefore carries an additional $1 
million, to bring the funding up to the 
fiscal year 1969 level. 

Mr. President, I think that the Senator 

from Oklahoma has made a very sound 
case for $2 million iii additional money. 

I am happy to accept the amendment. 
The Senator has a right to ask for a 
rollcall vote if he wants to. Or perhaps 
other Senators would like to have one. 
However, I am happy to accept the 
amendment and will do the best I can to 
hold it in conference. 

I would like to get by without a roll
call if we could in the interest of saving 
time. However, if the Senator wishes to 
have a rollcall vote, he may. 

Mr. HARRIS. Mr. President, I am 
deeply grateful for what the Senator ha.s 
said. Other Senators are interested in 
the amendment and would like to have a. 
rollcall vote. I therefore ask for the vea.s 
and nays. 

The yeas and nays were ordered. 
Mr. McGOVERN. Mr. President, I 

strongly support the proposal by the 
Senator from Oklahoma <Mr. HARRIS) to 
increase funds for Indian health serv
ices. No group of Americans is more 
urgently in need of improved medical 
care than the Indian citizens across the 
Nation. I know, as chairman of the Sen
ate Subcommittee on Indian Affairs and 
as a lifelong South Dakotan, of the 
desperate physical plight of the Indian 
people. 

Every additional dollar invested in im
proved medical care will be returned 
several times in the form of a healthier, 
stronger, and more creative citizenry. 

I commend Senator HARRIS for his 
leadership in proposing this amendment 
to assist the American Indian. 

The PRESIDING OFFICER. The 
question is on agreeing to the amend
ment of the Senator from Oklahoma. On 
this question, the yeas and nays have 
been ordered, and the clerk will call the 
roll. 

The bill clerk called the roll. 
Mr. BYRD of West Virginia. I an

nounce that the Senator from New 
Mexico <Mr. ANDERSON), the Senator 
from Mississippi <Mr. EASTLAND), the 
Senator from South Carolina <Mr. HoL
LINGS), the Senator from Hawaii <Mr. 
INOUYE), the Senator from Massachu
setts <Mr. KENNEDY) , the Senator from 
Minnesota <Mr. McCARTHY), the Senator 
from Georgia <Mr. RussELL), the Senator 
from Missouri (Mr. SYMINGTON), the 
Senator from Maryland <Mr. TYDINGS), 
the Senator from Texa-S <Mr. YARBOR
ouGH), and the Senator from Ohio (Mr. 
YouNG) are necessarily absent. 

I further announce that, if present and 
voting, the Senator from Massachusetts 
<Mr. KENNEDY) would vote ''yea." 

Mr. GRIFFIN. I announce that the 
Senator from Kentucky <Mr. CooPER) is 
absent because of illness in his family. 

The Senator from South Dakota (Mr. 
MUNDT) is absent because of illness. 

The Senator from Tennessee (Mr. 
BAKER) , the Senator from illinois (Mr. 
PERCY), and the Senator from Texas (Mr. 
TowER) are necessarily absent. 

The Senator from Utah <Mr. BEN
NETT), the Senator from Oregon <Mr. 
PACKWOOD), the Senator from Arizona 
(Mr. GoLDWATER), and the Senator from 
Illinois <Mr. SMITH) are detained on 
official business. 

If present and voting, the Senator from 

Tilinois (Mr. PERCY), the Senator from 
Tilinois <Mr. SMITH> , and the Senator 
from Texas <Mr. TowER) would each 
vote "yea." 

The result was announced-yeas 80, 
nays 0, as follows: 

Aiken 
Allen 
All ott 
Bayh 
Bellm on 
Bible 
Boggs 
Brooke 
Burdick 
Byrd, Va. 
Byrd, W.Va. 
Cannon 
Case 
Church 
Cook 
Cotton 
Cranston 
Curtis 
Dodd 
Dole 
Dominick 
Eagleton 
Ellender 
Ervin 
Fannin 
Fong 
Fulbright 

[No. 263 Leg.] 
YEAS--80 

Goodell 
Gore 
Gravel 
Griffin 
Gurney 
Hansen 
Harris 
Hart 
Hartke 
Hatfield 
Holland 
Hruska 
Hughes 
Jackson 
Javits 
Jordan, N.C. 
Jordan, Idaho 
Long 
Magnuson 
Mansfield 
Mathias 
McClellan 
McGee 
McGovern 
Mcintyre 
Metcalf 
Miller 

Mondale 
Montoya 
Moss 
Murphy 
Muskie 
Nelson 
Pastore 
Pearson 
Pell 
Prouty 
Proxmire 
Randolph 
Ribico1f 
8axbe 
Schweiker 
Scott 
Smith, Maine 
Sparkman 
Spong 
Stennis 
Stevens 
Talmadge 
Thurmond 
Williams, N.J. 
Williams, Del. 
Young, N.Dak. 

NAY8-0 
NOT VOTING-20 

Anderson Inouye 
Baker Kennedy 
Bennett McCarthy 
Cooper Mundt 
Eastland Packwood 
Goldwater Percy 
Hollings Russell 

Smith,lll. 
Symington 
Tower 
Tydings 
Yarborough 
Young, Ohio 

So Mr. HARRis' amendment was agreed 
to. 

EFFICIENT AND EFFECTIVE USE OF 
REVOLVING FUND OF THE CIVIL 
SERVICE 

Mr. McGEE. Mr. President, I ask the 
Chair to lay before the Senate a message 
from the House of Representatives on 
H.R. 9233. 

The PRESIDING OFFICER laid be
fore the Senate the amendment of the 
House of Representatives to the amend
ment of the Senate to the bill (H.R. 
9233) to amend title 5, United States -
Code, to promote the efficient and effec
tive use of the revolving fund of the Civil 
Service Commission in connection with 
certain functions of the Commission and 
for other purposes, which was in the 
Senate amendment, strike out the fol
lowing: 

SEc. 3. Section 8340 of title 5, United States 
Code, is amended by adding the following at 
the end thereof: 

"(g) Each annuity payable from the Fund 
based on involuntary separ81tlon and having 
a commencing date after November 1, 1969, 
but before January 2, 1970, shall be increased, 
from the commencing date of the annuity, 
by 5 percent." 

Mr. McGEE. Mr. President, I move 
that the Senate concur in the House 
amendment to the Senate amendment 
extending to Civil Service retirement an
nuitants an increase from November 1, 
1969, to January 2, 1970. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the motion of the 
Senator from Wyoming. 

The motion was agreed to. 
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SUPPLEMENTAL APPROPRIATIONS, 
1970 

The Senate resumed the consideration 
of the bill <H.R. 15209) making supple
mental approprirations for the fiscal year 
ending June 30, 1970, and for other pur
poses. 

Mr. MANSFIELD. Mr. President, it is 
my understanding that there are one, 
two, or three amendments which will not 
take much time, after which we will vote 
on the pending bill. Then, it is the in
tention of the leadership to bring up 
the conference report on the coal mine 
safety measure. Tomorrow we will take 
up the Department of Defense Appro
pri·ation conference report, the Tasca 
nomination, and other conference re
ports, as they become available. 

Mr. BYRD of West Virginia. Mr. Pres
ident, will the Senator yield briefly? 

Mr. MANSFIELD. I yield. 
Mr. BYRD of West Virginia. Mr. Pres

ident, I ask for the yeas and nays on final 
passage so all Senators will know that 
there will be a record vote. 

The yeas and nays were ordered. 

ORDER FOR ADJOURNMENT TO 10 
A.M. TOMORROW 

Mr. MANSFIELD. Mr. President, so 
that Senators will be aware of the time 
tomorrow, I ask unanimous consent that 
when the Senate completes its business 
tonight, it stand in adjournment until 
10 o'clock tomorrow morning. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MANSFIELD. The first order of 
business will be nominations on the cal
endar. 

SUPPLEMENTAL APPROPRIATIONS, 
1970 

The Senate continued with the con
sideration of the bill (H.R. 15209) mak
ing supplemental appropriations for the 
fiscal year ending June 30, 1970, and for 
other purposes. 

Mr. DODD. Mr. President, I send to 
the desk an amendment and ask that it 
be stated. 

The PRESIDING OFFICER (Mr. HART 
in the chair). The amendment will be 
stated. 

The legislative clerk read as follows: 
At the end of the provisions relating to the 

Department of State, add the following: 
"ADMINISTRATION OF FOREIGN AFFAIRS 

SALARIES AND EXPENSES 

"For an additional amount for 'Salaries and 
expenses, administration of foreign affairs,' 
$310,000, to be made available only to the 
Passport Office, Bureau of Security and Con
sular Affairs, and any amount allocated to 
such office under the Department of Sta.te 
Appropriation Act, 1970, shall not be re
duced as the result of the appropriation of 
this additional amJOunt." 

Mr. DODD. Mr. President, I can be 
very brief about this amendment because 
it is very simple. The amendment calls 
for an appropriation of $310,000 for the 
Passport Office of the State Department. 
I can be very brief because there is no 
need for a long speech. 

The head of that office, Miss Frances 
G. Knight, stated the facts all too clearly 
in a message which all of us received. It 

was sent to all Members of Congress and ficiency than the Passport Office. I had 
the distinguished Senator from New great reason to deal with that office on 
Hampshire <Mr. MciNTYRE) had it print- many occasions in my former employ-
ed in the RECORD yesterday. ment. I got to know the Director. I can-

As Miss Knight says: not understand why this office should be 
The Passport Office ends 1969 in a bruised denied the funds necessary to carry on a 

and battered condition, thanks to arbitrary job which has been doing such an out
budget cuts resulting in reduced personnel; standing job. 
lack of administrative support; lack of un- I am glad that the distinguished Sena
derstanding of the changing travel patterns tor from Connecticut raised this question 
of u.s. citizens; and a total indifference to tonight. If the Senator is urging help for 
the predictable results of the forthcoming this particular office under the present 
mass travel capability of the jumbo jets and directorship, I would like enthusiasti-
the SST. cally to join him and be associated with 

I cannot understand how we can spend him in whatever he has in mind. 
taxpayers' money on a plethora of new Mr. DODD. I thank the Senator from 
programs and far-reaching activities yet California. 
fail to provide American taxpayers a Mr. McCLELLAN. Mr. President, will 
service which is owed to them. The pass- the Senator yield? 
port situation in my State is absolutely Mr. DODD. I am happy to yield to the 
abominable. The clerks of court up there Senator from Arkansas. 
will no longer accept passport applica- Mr. McCLELLAN. Mr. President, I 
tions in many areas, which means most would like to have my name added as a 
applicants have to go to Hartford. cosponsor of the amendment of the Sen-

But Connecticut is only one example. ator from Connecticut. I think there is 
I suspect that my colleagues from Mich- great merit in this request for an in
igan and Texas know only too well the crease in funds. This is a situation de
disastrous situation which exists in De- veloping that is going to become very 
troit and in Dallas, Houston and Fort distressing, if it is not already so. I 
Worth when citizens try to secure pass- think that this money is urgently needed 
ports. It is equally bad in Alaska and and that it should be appropriated. 
New York. Other States are more for- Therefore, I trust the distinguished 
tunate in having adequate personnel for chairman of the committee will consider 
the moment. accepting the amendment. I do not think 

But, Mr. President, I stress the words anyone here objects to it. If the chair
"for the moment." If Frances Knight is man would accept it, it would expedite 
correct, there may be long lines of people the situation in view of the time element 
stretching across the country waiting to involved. 
get their passports. This amendment Mr. DODD. Mr. President, I wish to 
which I submit is very simple. It will thank the distinguished senior Senator 
merely earmark sufficient funds for the from Arkansas for his support of the 
Passport Office to insure that the Ameri- amendment. I am very grateful. 
can taxpayer will always be able to get Mr. President, I ask unanimous con-
his passport in timely fashion. sent that the names of the Senator from 

Miss Knight is known throughout the Arkansas (Mr. McCLELLAN), the Senator 
Government as one who runs an extraor- from Kansas <Mr. DoLE), the Senator 
dinarily efficient office. from Alaska (Mr. GRAVEL), and the Sen-

She is a dedicated public servant. ator from California <Mr. MURPHY) be 
This Congress must not be the cause added as cosponsors of the amendment. 

of terminating the good work being done The PRESIDING OFFICER. Without 
in what is perhaps the only truly well objection, it is so ordered. 
run office in the whole Federal bureauc- Mr. MciNTYRE. Mr. President, will 
racy. the Senator yield? 

Furthermore, Mr. President, may I call Mr. McCLELLAN. I yield. 
the attention of my colleagues to the fact Mr. MciNTYRE. Mr. President, I wish 
that the Passport Office is perhaps the to commend the distinguished Senator 
only agency of the Federal Government from Connecticut for grabbing the ball 
which makes a profit on its yearly opera- and running with it here. Miss Knight's 
tions, a profit which is a savings to the letter was so appealing and her case was 
taxpayer. In fiscal 1969, the budget for so well stated that I could not help but 
the Passport Office was $5,676,132. The have it printed in the RECORD. I, too, 
Passport Office brought into the U.S. would like to be added as a cosponsor of 
Treasury $16,550,703. This is a net profit . the amendment. 
of $10,874,571. Mr. DODD. I thank the Senator. 

Mr. President, the Passport Office Mr. President, I ask unanimous con-
needs $310,000 in additional funds if it sent to have the name of the Senator 
is to meet its obligations to the Ameri- from New Hampshire <Mr. MciNTYRE) 
can taxpayer. We ask only $310,000 for and the name of the Senator from Mich
an agency which is bringing a profit to igan (Mr. HART), who is now presiding, 
the taxpayers of some $10.8 million. added as cosponsors of the amendment. 

I hope this amendment will be agreed The PRESIDING OFFICER. Without 
to. objection, it is so ordered. · 

Mr. MURPHY. Mr. President, will the Mr. BYRD of West Virginia. Mr. Presi-
Senator yield? dent, I know of no objection to the 

Mr. DODD. I yield. amendment. 
Mr. MURPHY. Mr. President, I am I have discussed this with the ranking 

interested in the remarks of the distin- minority member. The Senator from Ne
guished Senator from Connecticut. I braska will speak for himself on it, but 
know something of this situation. In past I think we are all prepared to accept the 
years it has been my understanding that amendment. 
there is no department in the Govern- Mr. HRUSKA. Mr. President, I not 
ment that has worked with greater ef- only have no objection but I should like 
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to commend the distinguished Senator 
from Connecticut for bringing up this 
item and for relieving the situation 
which has developed. 

The moneys allowed are well within 
the fees taken, and we will have ren
dered a proper service in consideration 
thereof. Thus I commend the Senator 
for bringing the matter up and would 
heartily concur with the chairman of the 
subcommittee in regard to its being 
allowed. 

Mr. DODD. I am very grateful to the 
Senator from Nebraska for his support. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the amendment of 
the Senator from Connecticut. 

The amendment was agreed to. 
Mr. RANDOLPH. Mr. President, I have 

an amendment at the desk and ask that 
it be stated. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 
On page 7, line 13, insert the following: 

and renumber chapters accordingly: 

"CHAPTER IV-DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

"For expenses necessary to improve health 
and safety in the Nation's coal mines, 
$10,000,000. 

"CHAPTER V-DEPARTMENT OF THE INTERIOR 
"For expenses necessary to improve 

health and safety in the Nation's coal mines, 
$15,000,000." 

Mr. RANDOLPH. Mr. President, I ask 
unanimous consent that the amend
ments be considered en bloc. 

The PRESIDING OFFICER. Without 
objection, the amendments will be con
sidered en bloc. 

Mr. RANDOLPH. Mr. President, the 
Coal Mine Health Safety Act, as Sena
tors know, is hallmark legislation. The 
efforts of many Members in this Cham
ber and in the other body have con
tributed to the effective effort to pass 
a strong measure. 

Those who have labored on this leg
islation, the Senator from New Jersey 
(Mr. WILLIAMS), Senator JAVITS, and 
Labor and Public Welfare Committee 
members, Representative DENT, and 
many others, in both bodies, are very 
desirous that we provide funding as soon 
as possible, and we must not hamper the 
enforcement program and research ef
fort. Also, the beginning of the disability 
payments at a later date. I have dis
cussed this amendment with the able 
Senator <Mr. BYRD) who is manager of 
the pending bill, and others of the 
leadership. 

Mr. President, I state again that the 
need is now. The chairmen of the Sub
committees on Labor of the House, Mr. 
DENT, and the Senate, Mr. WILLIAMS 
of New Jersey, who successfully man
aged th~ new Coal Mine Health and 
Safety Act to the point where all that 
remains is the adoption of the confer
ence report by the Senate, have called 
attention to the need for appropriations 
to begin administration of our measure. 

We believe that a supplemental ap
propriation of $15 million for the Bureau 
of Mines in the Department of the In
terior and $10 million for the Depart
ment of Health, Education, and Welfare 
would be timely and appropriate in the 

pending measure. I have offered, with 
the able junior Senator from Pennsyl
vania (Mr. SCHWEIKER), an amendment 
to include those amounts in tllis bill. 

I am informed, I must explain, that 
the Bureau of Mines may determine its 
requirement for the balance of fiscal 1970 
to be approximately $9 million for en
forcement requirements of the act and 
$16 million for research. 

Consequently I feel that the Senate 
should know that we have an obligation 
to make an appraisal of the Bureau of 
Mines progress in meeting its responsibil
ities and likewise make an assessment of 
its fiscal position when the first supple
mental of 1970 is under development 
early next year. 

Mr. President, we must not hamper 
either the enforcement program or the 
research efforts of the Bureau of Mines 
or the Department of Health, Educa
tion, and Welfare in meeting the require
ments placed on them to improve the 
health and safety of the coal miners of 
this Nation and to begin in an adequate 
manner the program of disability pay
ments provided in the coal mine health 
and safety measure. 

We are grateful, I emphasize, to the 
Senator from West Virginia <Mr. BYRD) 
who has given effective aid in the Coal 
Mine Health and Safety Act, for his co
operation. Our colleague, the manager of 
this bill, has agreed to the amendment. 

Mr. BYRD of West Virginia. Mr. Presi
dent, I have discussed this amendment 
with the Senator from Nebraska (Mr. 
HRUSKA) and we concur in its acceptance. 
The amendment puts back language 
which the committee had subtracted in 
title 4, but the amendment now being 
offered restores the language of chapter 
4. 

Therefore, Mr. President, I ask unan
imous consent that the clerk may be 
allowed to re-number the titles and make 
other technical changes that would be 
necessitated by acceptance of the amend
ment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SCHWEIKER. Mr. President, will 
the Senator from West Virginia yield? 

Mr. RANDOLPH. I am gratified to yield 
to my helpful colleague from Pennsyl
vania. 

Mr. SCHWEIKER. I want to say that 
I strongly support the efforts of the Sen
ator from West Virginia, as well as the 
distinguished chairman of our commit
tee, and other committee members, in 
regard to the pending amendment. 

I personally believe that the bill is 
the most significant piece of industrial 
health safety legislation to come out 
of Congress in several decades. 

I believe that this is a very important 
start and am very proud to be a cospon
sor of the amendment, and thank the 
Senator from West Virginia (Mr. RAN
DOLPH) very much for yielding to me, 
and for his leadership. 

Let me add that the amendment would 
provide badly needed additional funds 
to the Departments of Interior and 
Health, Education, and Welfare, in or
der that they might lose no time in carry
ing out the provisions of the new coal 
mine health and safety legislation. 

The Department of the Interior would 

receive an additional $15 million for the 
Bureau of Mines for the balance of this 
fiscal year. This, if anything, is a modest 
increase, since it is estimated that all the 
new safety provisions will mean an an
nual cost of $47 million over the current 
operating budget of the Bureau of Mines. 

Of this amount, about half would be 
used for enforcement purposes, such as 
the hiring of additional mine inspectors. 
The remaining half would go into a 
stepped-up program of coal mine safety 
research that the new legislation requires 
the Bureau of Mines to conduct. 

In addition, the Department of Health, 
Education, and Welfare would receive 
under this amendment $10 million. About 
$3.5 million is needed to promote health 
research on the black lung program and 
start the massive lung X-ray program for 
miners provided for in the bill. And $6.5 
million will be needed in order to fill some 
of the first compem:-.ation claims to be 
filed by those disabled miners and their 
families eligible for compensation under 
the new bill. 

Mr. President, this is indeed a reason
able request for added funds and failure 
to provide them would undermine the 
start of the comprehensive coal mine 

· health and safety program which this 
body and the other body have already 
supported so vigorously. 

Mr. GRIFFIN. Mr. President, I realize 
that the hour is late and I understand 
the Senate interest is in getting on with 
this, but at the very least, I would like 
to register the concern of the adminis
tration as to the final result of the con
ference on coal mine safety legislation. 

The administration advocated and 
supported meaningful coal mine safety 
legislation. 

There is disappointment, frankly, with 
the final result. The cost of this legisla
tion will be considerably higher than was 
anticipated-in the neighborhood of $300 
million. 

Mr. President, I ask unanimous con
sent to have printed in the RECORD a let
ter from the Secretary of the Interior 
and the Secretary of Labor to the Sen
ator from New York <Mr. JAVITS) and 
other material which provides an anal
ysis of the Coal Mine Safety legislation. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

U.S. DEPARTMENT OF LABOR, 
Washington, D.C. 

Subject: Title IV, coal mine safety bill. 
Hon. JACOB K. JAVITS, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR JAVITS: We have consistently 
supported the principle that workers must be 
provided with adequate protection under 
workmen's compensation laws and that the 
State system of such laws should be con
tinued and, where needed improved. 

When I testified on June 3, 1969, before 
the Select Subcommittee on Labor, I said 
"We do wish to support the State system. 
I agree with you that there are many in
adequacies in the system, and we have to de
velop a way of getting at those inadequacies." 

When the Under Secretary of Labor testi
fied on March 26, 1969, before the House 
General Labor Subcommittee of the Com
mittee on Education and Labor in connection 
with the Federal Coal Mine Health and Safety 
Act, he supported the then existing section 
of the bill that would provide a motivation 
for the States to act in meeting the miners' 
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needs through improvement in State com
pensation law. 

While we have consistently supported the 
improvements in State workmen's compensa
tion law, we do not believe that superim
position of a Federal system is necessary to 
compensate coal miners who are disabled be
cause of pneumoconiosis. 

With its provision for a Federal take over 
of compensation payments, it is our consid
ered judgment that the benefit section as 
set forth in Title IV of the Federal Coal Mine 
Health and Safety Act of 1969 is not the 
proper approach for the protection of the 
workers. 

We believe that the solution to this prob
lem is through any necessary improvement 
in the system of State workmen's compensa
tion laws. In his testimony on March 26, 1969, 
the Under Secretary of Labor said: "Work
men's compensation has traditionally been 
provided through a system of State laws. The 
states possess procedures and know-how in 
the workmen's compensation field. It is our 
present judgment that reliance should con
tinue to be placed on that system of State 
laws." We continue to support this position. 

In addition to the fact that Title IV if 
enacted into law would constitute an intru
sion into the State workmen's compensation 
system, we are troubled by the cost of the 
proposed program. We are here considering 
a program that over the next few years will 
cost many hundreds of millions of dollars. 
Our concern as to the potential cost of Title 
IV is based on the ongoing experience of the 
Commonwealth of Pennsylvania. In Decem
ber of 1965, the Commonwealth of Pennsyl
vania began a limited version of the benefit 
program as outlined in Title IV. Title IV, 
however, would be much more costly in that 
1t would provide benefits at a higher rate of 
compensation and to additional categories 
of people. 

The Pennsylvania Act presently applies to 
miners who are totally and permanently dis
abled primarily due to pneumoconiosis. When 
the Pennsylvania program was under study 
prior to enactment, the best estimates were 
that between 5 and 8 thousand claimants 
would eventually become qualified. Since 
January 1966, the Commonwealth has pro
cessed more than 45,000 claims, and benefits 
are presently being paid to 25,600 miners. 
In addition, there is a backlog of approxi
mately 4,000 claimants who will probably 
qualify under the Pennsylvania law. The 
cost implications of such numbers are ob
vious. 

If this Title should be enacted into law 
the Congress would be singling out one group 
of workers who have contracted a specific 
disease for payment of special workmen's 
compensation benefits. Unfortunately, there 
are other categories of workers who are sub
ject to other diseases in their occupational 
trade or process. State law now applies to 
these workers. Should the Federal Govern
ment enact a special benefit program for 
the coal miners other groups of workers 
would seek similar protection. A hodge
podge mixture of State and Federal compen
sation law could ensue. 

For these reasons, we believe that Title IV 
is inappropriate for the Federal Coal Mine 
Health and Safety Act of 1969. 

Sincerely, 
GEORGE P. SHULTZ, 

Secretary of Labor. 

U.S. DEPARTMENT OF THE INTERIOR, 
Washington, D.C., December 12, 1969. 

Hon. JAcoB K. JAVITS, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR JAVITS: In response to your 
request, estimates of the Federal costs of the 
benefit provisions of the Federal Coal Mine 
Health and Safety Act of 1969 have been de
veloped. These estimates were developed after 
consultation between this Department and 
the Department of Health, Education, and 

Welfare; the Department of Labor, and the 
Bureau of the Budget. 

Several major problems in preparing cost 
estima.tes developed. The language of the 
draft provision of the bill does not define the 
term "total disability due to pneumoconi
osis". It simply provides that the Secretary 
of Health, Education, and Welfare shall, by 
regula.tion, prescribe standards for deter
mining whether a miner is totally disabled 
due to pneumoconiosis. The standards estab
lished by Health, Education, and Welfare 
for such determination are an essential ele
ment in determining the cost of this pro
gram. From conversations with the Commit
tee staff, it is not clear just what the inten
tion is with respect to the establishment of 
criteria for determining eligibility due to 
total disability from pneumoconiosis. If the 
standards established by Health, Education, 
and Welfare allow those miners to qualify 
under this program who do not otherwise 
qualify for disa.bility benefits under the so
cial security program, the cost to the Fed
eral Government could be in the neighbor
hood of $300 million or more during the first 
year. If, on t he other hand, the standards 
established by Health, Education, and Wel
fare are similar to the standards established 
under the social security program, based on 
the Pennsylvania experience which is admin
istered under comparable standards, the cost 
to the Federal Government could be in the 
neighborhood of $150 million or more during 
the first year. If the standards established by 
Health, Education, and Welfare are to be 
somewhere in between, the cost of course 
could range between these two figures . 

1. The miner must have X-ray evidence of 
pneumoconiosis. 

2. The miner must be completely dis
abled-not able to engage in any gruinful 
employment. 

First year cost without offsem, $154,650,000. 
Twenty-year cost without offsets, $1,200,-

000,000. 
Plan II 

Criteria for disability: 
1. X-ray evidence of pneumoconiosis. 
2. Evidence of physical impairment. 
3. Age. 
First year cost without offsets, $383,650,000. 
Twenty-year cost without offsets, $2,980,-

000,000. 
Assume: 
1. The Federal benefit provision will be 

similar in experience to the Pennsylvania 
Pneumoconiosis Benefit Law. The criteria 
for benefits are : 

(1) The miner must have X-ray evidence 
of pneumoconiosis. 

(2) The miner must be completely dis
abled-not able to engage in any gainful 
employment. 

A. On 10/ 1/ 69, 25,579 miners were on 
Pennsylvania's benefit rolls. Two thousand 
will be transferred in the next 18 months 
from workmen's compensation to benefit pay
ment by virtue of having exhausted bene
fits under workmen's compensation. Total 
on benefits 7/17/71,27,579. 

B. Based on workmen's compensation data, 
62 percent of those compensated are anthra
cite miners, and 38 percent are bituminous 
miners. 

27,579x38 % =10,500 bituminous. 
27,579x62 % =17,Q79 anthracite. 
C. In 1952 and 1969 Pennsylvania had ap

proximately 25 percent of the underground 
bituminous-coal miners. 

10,500x4=42,000, total number of bitu
minous miners in the inactive population 
who meet the Pennsylvania criteria. 

The figures attached to this letter have 
been computed on the basis of both assump
tions set out above. Any attempt to offset 
these oos.ts by benefits otherwise payable for 
total disa.bility under the social security pro
gra.m is extremely difficult. No eXJaCt figures ~ 
are available indicating the number of min
ers presently receiving total disability bene
fits due to pneumoconiosis. Also various as
sumptions were made regarding the age of 
the potentia-l beneficiaries, the number of 
dependents, mortality rates and other influ
encing fa.ctors. It must be understood that 
the assumptions underlying the attached fig
ures may have introduced a margin of error 
into the estimates, the magnitude of which 
is unknown. 

• D. In the active miners, the Public Health 
Service found 3 percent with X-ray evidence 
of advanced pneumoconiosis--80,000 X .30 
= 2,400. 

The estimates do not reflect State C'OSits, 
which in future years would be considerable, 
nor do they consider Federal administrative 
costs of determining eligibility and making 
p ayments. It may cost $3,000,000 or more, 
including the cost of medical services, to 
mak'e initial determinations of disability due 
to pneumoconiosis. In addition, there would 
be a continuing cost of preparing and issuing 
benefit ohecks. 

Sincerely yours, 
WALTER HICKEL, 

Secretary of the Interior. 

FEDERAL COAL MINE HEALTH AND SAFETY ACT 
OF 1969-ESTIMATED FEDERAL COST OF BENE
FIT PAYMENTS 

SUMMARY 
Plan I 

The Federal benefit provision will be simi
lar in experience to the Pennsylvania Pneu
moconiosis Benefit Law. 

The criteria for disability are: 

E. Total bituminous miners eligible for 
benefits--42,000 + 2,400 = 44,400. 

F. There are no anthracite mines in any 
State other than Pennsylvania. Number of 
anthracite miners on the Pennsylvania ben
efit roll , 17,079. 

G. Total number of bituminous miners 
and anthracite miners eligible for benefits-
44,000 + 17,000 = 61 ,400. 

H. Assume 7,000 men (4,500 bituminous 
miners and 2,500 anthracite miners) are on 
or will qualify for State workmen's compen
sation-61,400 + 7,000 = 54,400 total eligi
ble miners. 

I. Assume each miner has 1.5 dependents. 
Federal payment is $2,657-54,400 X 2,657 = 
$145,000,000. 

J. Widows benefits, $9,650,000, for a total 
of $154,650,000 ($145,000,000 + $9,650,000). 

Criteria for total disab111ty: 
1. X-ray evidence of pneumoconiosis. 
2. Evidence of physical impairment. 
3. Age. 
Population at risk in 1952: 

Bituminous-coal miners ___________ 400,000 
Anthracite miners ________________ 120, 000 

Total ------------------------ 520,000 
Mine population in 1952 and 1969: 

1952 work force 1969 work force 

Age group 

20"to 24 . ___________ ____ _______ . ______________ _ 
25' to 29. ___ ____ _____ __________ _______________ _ 

30 to 34 ........ --- ----------------------------
35 to 44·------------- - --------------- - --------45 to 54 ______________________________________ _ 
55 to 59 ____________ ____ _______ _______________ _ 
60 to 64 ______ _____ ____ ___________ ___ _________ _ 

Total. ___________ . _______ ---------------

Number of 
men 

48,000 
60,000 
56,000 

104, 000 
76,000 
36,000 
20,000 

400,000 

Surviving in 
in 1969 

47,000 
57,000 
52.000 
94,000 
56,000 
17,000 
6, 000 

Age 1969 

37 to 41 
42 to 46 
47 to 51 
52 to 61 
62 to 71 
72 to 76 
Over 77 

329,000 --------------

Number of 
men Age group 

9,600 20 to 24 
12,600 25 to 29 
11,200 20 to 34 
20,800 35 to 44 
15, 200 45 to 54 
7, 200 55 to 59 
4, 000 60 to 64 

80,000 --------------
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Assume 93% of surviving men in 1952 

work force now over 61 are eligible for bene
fits, or 75,000. 

Assume of the surviving men in the 52 
to 61 age group in the 1952 work force, 10,000 
are still in the work force and that 25 per
cent of the remaining group are eligible for 
benefits, or 21,000. 

(94,000 less 10,000 divided by 4, equals 
21,000.) 

Assume that in the present work force the 
number of eligibles is the same as the num
ber with pneumoconiosls-80,000 times .10 
equals 8,000. 

Total bituminous miners presently on State 
workmen's compensation plan, 4,500 for a 
total of 99,500. 

Anthracite Miners (See Plan I for basic 
data): 

Employed in 1952-120,000. All are no 
longer employed in anthracite mines. As
sume 60 percent mortality. Number of sur
vivors in 1969--48,000. 

Assume 75 percent are over 61 and eligible 
for benefits, 36,000. 

Assume 50 percent of those less than 61 are 
eligible for benefits, 6,000. 

Assume of the 6,000 presently in the an
thracite work force, 20 percent would qual
ify, 1,200, for a total of 43,200. 

Presently receiving State workmen's com
pensation, 2,500, which leaves 40,700. 

Total bituminous miners, 99,500; total an
thracite miners, 40,700; for a total of 140,200. 

Assume each case has 1.5 dependents. Fed
ernl payment is $2,657. 

Total cost of miner benefits: 140,200 times 
$2,657 equals $374,000,000. 

Widow cost, $9,650,000. 
Total cost, $383,650,000 ($374,000,000 plus 

9,650,000). 

Mr. GRIFFIN. Mr. President, I realize 
that the conference report is not before 
the Senate at this moment, but the 
amendments of the Senator from West 
Virginia would fund that legislation. 
Although there might be some technical 
questions raised to the amendment be
cause the conference report has not yet 
been adopted. I realize that we are going 
to move on to the conference report yet 
this evening so I shall not object. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the amendments 
of the Senator from West Virginia. 

The amendments were agreed to. 
Mr. WILLIAMS of New Jersey. Mr. 

President, I have an amendment at the 
desk which I ask be stated. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 
On page 7, line 13, insert the following, 

and renumber chapters accordingly: 
"CHAPTER IV 

"DEPARTMENT OF LABOR 
"WAGE AND LABOR STANDARDS 

ADMINISTRATION 
"For expenses necessary to implement 

the Federal Construction Safety Act of 1969, 
(P.L. 91-54) $2,000,000." 

Mr. WILLIAMS of New Jersey. Mr. 
President, last August, the Construction 
Safety Act was enacted into law-Public 
law 91-54-to provide for improved 
health and safety conditions in the build
ing trades and construction industry in 
all Federal and federally financed, or 
federally assisted construction projects. 

The enactment of the Construction 
Safety Act offers great hope of reducing 
the dreadfully high fatality and injury 
rates in the construction industry. Last 
year alone, 2,800 men were killed on 

construction jobs. The estimated cost of 
death and injury in that industry runs at 
a minimum of $3 billion a year. In order 
to enable the Department of Labor to 
implement the Construction Safety Act, 
funds are vitally necessary. 

I understand that it has been esti
mated that the cost of administration of 
a safety act of this nature runs at ap
proximately $2 per worker. There are 
approximately 2.1 to 2.3 million con
struction workers on Federal, federally 
financed, and federally assisted projects. 
It is highly appropriate, therefore, that 
at least $2 million be appropriated to the 
Department of Labor so that it may 
begin to fulfill the promise of this re
cently enacted legislation. 

Mr. BYRD of West Virginia. Mr. Presi
dent, I am very happy to accept the 
amendment and I know that I speak for 
the Senator from Nebraska (Mr. HRUSKA) 
in so doing. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the amendment of 
the Senator from New Jersey. 

The amendment was agreed to. 
Mr. GRIFFIN. Mr. President, I send an 

amendment to the desk and ask that it 
be stated. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The bill clerk read as follows: 
On page 10, after line 2, insert: 

"MARITIME ADMINISTRATION 

"STATE MARINE SCHOOLS 

"For an additional amount for 'State 
Marine Schools' for The Maritime Academy 
for the State of Michigan, $130,000." 

Mr. GRIFFIN. Mr. President, I ask 
unanimous consent that the name of my 
distinguished colleague from Michigan 
(Mr. HART) be added as a cosponsor. 

The PRESIDING OFFICER (Mr. HART 
in the chair). I am delighted to ask if 
there is any objection to the request of 
the Senator from Michigan? The Chair 
hears none, and it is so ordered. 

Mr. GRIFFIN. Mr. President, at the 
beginning of the fiscal year there was no 
Maritime Academy for the State of 
Michigan. Thus, there could be no re
quest in the budget submitted for this 
fiscal year. But there is now a Maritime 
Academy serving the Great Lakes in 
Michigan at Northwestern Michigan 
College. 

The authorization for this appropria
tion has been approved and is law. And 
the institution has been established by 
the legislature of the State of Michigan. 

In accordance with the provisions of 
the Maritime Academy Act of 1958, un
der which Federal assistance is provided 
for State marine schools, the pending 
amendment would provide Federal funds 
for assistance to a program that is al
ready underway. 

I have discussed the amendment with 
the distinguished Senator from West Vir
ginia <Mr. BYRD) and the distinguished 
ranking minority member of the commit
tee <Mr. HRUSKA) and it is my under
standing they have no objection. 

Mr. BYRD of West Virginia. Mr. Pres
ident, the Senator from Michigan states 
the case correctly. He discussed this mat
ter with the Senator from Nebraska (Mr. 
HRUSKA) and with me, and we have 
agreed to accept it. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the amendment of 
the Senator from Michigan. 

The amendment was agreed to. 

ORDER OF BUSINESS 

Mr. MANSFIELD. Mr. President, I un
derstand that the bill is just about ready 
for third reading. 

I ask unanimous consent, for reasons 
which may or may not become apparent 
later-this is done with the approval of 
the joint leadership-with the under
standing that when we return to this 
bill it will be to come to the third read
ing, that the pending business be laid 
aside temporarily and, if there is no ob
jection to that request, that the con
ference report on the Federal Coal Mine 
Health and Safety Act be called up. 

May I say, contrary to what I said ear
lier, it is very possible that the Defense 
appropriation conference report may 
also come up tonight, as long as so many 
Senators are on the floor. 

FEDERAL COAL MINE HEALTH AND 
SAFETY ACT-CONFERENCE RE
PORT 

Mr. wn.LIAMS of New Jersey. Mr. 
President, I submit a report of the com
mittee of conference on the disagreeing 
votes of the two Houses on the amend
ments of the House to the bill <S. 2917) 
to improve the health and safety con
ditions of persons working in the coal
mining industry of the United States. I 
ask unanimous consent for the present 
consideration of the report. 

The PRESIDING OFFICER. The re
port will be read for the information of 
the Senate. 

The legislative clerk read the report. 
<For conference report, see House 

proceedings of December 16, 1969, 
pages 39462-39481, CoNGRESSIONAL 
RECORD.) 

The PRESIDING OFFICER. Is there 
obection to the present consideration of 
the report? 

There being no objection, the Senate 
proceeded to consider the report. 

Mr. WILLIAMS of New Jersey. Mr. 
President, on October 2, 1969, this body 
passed a coal mine health and safety 
law by a record unanimous vote of 74 to 
zero. Less than 1 month later, the House 
passed the coal mine bill by a vote of 
389 to 4. Last night, at 10:30 p.m., our 
colleagues on the House side accepted 
the conference report by a vote of 333 
to 12. Today, I submit to this body, the 
report of the committee of conference 
so that we may send this bill without 
any delay on to the President for signa
ture and final enactment into law. 

Mr. President, all 12 Senate conferees 
have signed the report which is in the 
nature of a substitute. 

Before I proceed, I wish to bring to the 
attention of my colleagues the most 
gratifying complete cooperation I have 
received on this bill from all Senate con
ferees. The ranking majority member 
<Mr. RANDOLPH) and the ranking mi
nority member (Mr. JAVITS) have worked 
with me in the development of this bill 
and in its passage many long hours. My 
colleague from West Virginia has brought 
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to this legislation his special knowledge 
of the health and safety problems in the 
eoal mining industry and the special 
eoncerns of his constituents. My col
league from New York has brought to 
this bill his bipartisan desire for ef
fective health and safety legislation. 
Both the majority and minority staffs 
have given of themselves unselfishly. 
They are to be commended. 

The Senate conferees were successful 
in insisting on all provisions in the Sen
ate bill which provided more effective 
protection to the coal miners. The con
ference report reflects an effect by the 
conferees of both Houses to blend the 
best of the Senate bill with the best of 
the House amendments. I firmly believe 
the conferees have achieved the most 
effective coal mine health and safety law 
ever considered by Congress. 

Briefly, the conference report re
flects the Senate conferees' insistence 
on the Senate's lower coal dust standard, 
and on the Senate's closed end conver
sion period for explosion-proof equip
ment. In addition, your conferees suc
ceeded in retaining the Senate's more 
stringent penalties for criminal viola
tions of the act. 

At this point I ask unanimous consent 
to include a summary of the major pro
visions of the bill. 

There being no objection, the summary 
was ordered to be printed in the RECORD, 
as follows: 

SUMMARY OF MAJOR PROVISIONS 

TITLE I--GENERAL 

( 1) Grants authority for the promulgation 
of mandatory health and safety standards 
to the Secretary of the Interior (hereinafter 
referred to as the "Secretary"). The Secre
tary promulgates all mandatory standards, 
but is responsible for developing and revising 
only mandatory safety standards. The Secre
tary of Health, Education, and Welfare 
(HEW) is responsible for developing and 
revising mandatory health standards. No 
standard promulgated by the Secretary shall 
reduce the protection afforded miners below 
that provided by the interim mandatory 
health and safety standards contained in 
titles II and m, respectively. 

(2) Provides opportunity for a representa
tive of miners, whenever he has reasonable 
grounds to believe that a violation of a man
datory health or safety standard exists or an 
imminent danger exists in a mine, to obtain 
an immediate inspection of such mine. 

(3) Provides a minimum of at least four 
annual inspections of each mine. Also pro
vides a minimum of one spot inspection dur
ing every five working days of a mine (A) 
that liberates excessive quantities of methane 
or other explosive gases during its opera
tions, (B) in which a methane or other gas 
1gni tion or explosion has occurred which re
sulted in death or serious injury a.t any 
time during the previous five years, or (C) 
the Secretary believes has especially hazard
ous conditions. 

(4) Establishes the procedural mechanism 
for finding dangerous conditions or viola
tions of standards in mines, and for the is
suance of notices and orders-including 
withdrawal orders-relative to such. 

(5) Provides administrative and judicial 
review procedu~es. 

(6) Establishes mandatory civil penalties 
of up to $10,000 for operator violations of 
a standard or any other provision of the Act. 
Establishes a civil penalty of up to $250 to 
a miner who wilfully violates specified pro
visions of the Act (smoking, carrying of 
matches, etc.). Provides criminal penalties 

for any operator who wilfully violates a 
standard or knowingly violates or fails or 
refuses to comply with orders. Upon convic
tion, such operator shall be punished by a 
fine of not more than $25,000 and/ or impris
onment for not more than one year for the 
first conviction, and for subsequent convic
tions, by a fine of not more than $50,000 
and/ or imprisonment for not more than 
five years. Also establishes similar civil and 
criminal penalties to any director, officer, or 
agent of a corporate operator for like viola
tions, failures, or refusals. Criminal penalties 
are also provided for false statements, repre
sentations, or certifications relative to the 
Act, and for the introduction and delivery in 
commerce of any equipment for use in a 
coal mine which is falsely represented to be 
in compliance with the provisions of the Act. 

(7) Provides fur pay guarantees to miners 
idled by a withdmwal order. 

(8) ProhibiJti> the discharge or other dis
crimination a.ga.inst a miner for exercising 
rights under the Act. 

TITLE n-INTERIM MANDATORY HEALTH 

STANDARDS 

( 1) Establishes inJter.im mandatory health 
stialndards effective six monrths after the date 
of elllaOtment of the Act. 

(2) Requires each operator to take accu
rate samples CYf the amount CYf respir.wble 
dust in the mine atmosphere. The samples 
are transmitted to the Secretary and ana
lyzed and recorded by him. 

(3) Esta.blishes a 3.0 milligram per cubic 
meter of air (mg/m3 ) dust standard effec
tive six months after enactment. Extensions 
CYf time to comply with the standa.rd (per
mits for noncompliance) may be gra!ll.ted by 
the Panel (established by section 5) for a 
period not to exceed twelve months from 
the effective date of the standard. 

(4) ~blishes a 2.0 mg/ m 3 dutt standard 
effeoctive three years after enactment, but 
the Panel may grant permits for noncompli
ance to an operator for a. period not to ex
ceed three additLonal years from the effec
tive date of the staaldard. 

(5) The Secretary of Health, Education, 
and Welfare has the oontinuing authority, 
beginning one year after enactment, to ful'- · 
ther reduce the dust standard below the 
levels e5italblished by the Aot to levels which 
will prevent new incidences of respiratory 
disease and the further development of 
such disea!se in Ml'Y person. 

(6) Each operator shall cooperate with 
the Secretary of Health, Education, and 
Welfare in making a chest x-ray available 
to each miner within eighteen months after 
enactment, again three years later, and at 
such subsequent intervals determined by the 
Secretary of Health, Education, and Wel
fare but not to exceed every five years. Each 
worker who begins work in a coal mine for 
the first tiqle shall be given a chest x-ray 
at the commencement of his employment 
and again three years later. If the second 
x-ray shows evidence of the development of 
pneumoconiosis, the worker shall be given 
an additional x-ray two years later. The 
x-rays may be supplemented by other tests 
deemed necessary by the Secretary of Health, 
Education, and Welfare. The Secretary of 
Health, Education, and Welfare is also re
sponsible fur reading, classifying, and re
cording all results of x-rays and other med
ical tests. 

( 7) Any miner who shows evidence of 
the dev€lopment of pneumoconiosis shall be 
afforded the option of transferring from his 
position to another position in any area of 
the mine where the respirable dust concen
tration is not more than 2.0 mg;ms. Ef
fective three years after enactment, the op
tion of transfer shall be to a position in an 
area of the mine where such concentration 
is not more than 1.0 mg/ m 3 , or if such level 
of concentration is not attainable in the 
mine, to an area where the concentration is 

the lowest attainable below 2.0 mgims. Any 
miner so transferred shall not receive less 
than the regular rate of pay received by 
him immediately prior-to transfer. 

(8) Incorporates the noise standard pre
scribed under the Walsh-Healey Public Con
tracts Act, and directs the Secretary of 
Health, Education, and Welfare to improve 
upon such standard. 
TITLE m-INTERIM MANDATORY SAFETY STAND

ARDS FOR UNDERGROUND COAL MINES 

(1) Establishes interim mandatory safety 
standards effective three months after the 
date of enactment of the Act. 

(2) Establishes detailed requirements to 
provide for safer working conditions in un
derground cool mines. These include require
ments with reg.ard to roof support, ventila
tion, combustible materials and rock dust
ing, electrical equipment, trailing cables, 
grounding, underground high-voltage dis
tribution, underground low- and medium
voltage alternating current circuits, trolley 
and trolley feeder wires, fire protection, maps, 
blasting and explosives, hoisting a.nd man
trips, emergency shelters, communications, 
escapeways, and other miscellaneous matters. 

(3) Establishes requirements for the use 
of permissible equipment in all undarground 
coal mines. Requires that all electric face 
equipment at gassy mines and all such small 
equipment at all mines be permissible within 
15 months after enactment. It is also re
quired that, in the case of mines not pre
viously classified as gassy which are below 
the watertable, such large equipment must 
be permissible in 15 months, but the Panel 
may grant extensions of time (permits for 
noncompliance) of not to exceed in the ag
gregate an additional 33 months if the Panel 
determines, based on specified criteria, th81t 
the operator is unable to comply with the 
permissibility requirements because of un
availability of permissible equipment. In the 
case of such mines which are located entirely 
above the w.atertable, it is required thrut such 
large equipment be permissible within 51 
months after enactment but the Panel may 
grant extensions of not to exceed 2 additional 
years on a. mine-by-mine basis because of 
unavailability of such equipment. 

TITLE IV-BLACK LUNG BENEFITS 

(1) Provides for the payment of benefits 
for death or total disability due to pneumo
coniosis. 

(2) Coal miners and former coal miners 
who are totally disabled due to pneumo
coniosis will receive benefits at a. rate equal 
to 50 percent of the minimum monthly pay
ment to which a disabled Federal employee 
in grade GS-2 would be entitled at the time 
of payment. This represents approximately 
$136 per month. Widows of coal miners and 
former coal miners whose deaths are due to 
pneumoconiosis or whose deaths occurred 
while receiving total disab111ty benefits, re
ceive benefits at the rate prescribed for 
totally disabled miners. The rates prescribed 
above are increased for dependents at the 
rate of 50 percent for one dependent (widow 
or child), 75 percent for two dependents, and 
100 percent for three or more dependents. 
The benefits for miners and widows will be 
reduced on account of payments under the 
workmen's compensation, unemployment 
compensation, or disability insurance laws of 
the State and, in the case of miners only, on 
account of excess earnings, as provided under 
the Social Security Act for benefits payable 
under that Act. 

(3) The following presumptions are used 
in determining entitlement: 

A. If a miner who is suffering from pneu
moconiosis was employed for 10 years or more 
in an underground coal mine, there shall 
be a rebuttable presumption that the pneu
moconiosis arose out of such employment. 

B. If a. miner worked ten years in such a 
mine and died of a respirable disease, there 
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will be a rebuttable presumption that his 
death was due to pneumoconiosis. 

C. If a miner is suffering from, or dies from, 
an advanced irrevocsible stage of pneumo
coniosis, it will be irrebutably presumed his 
death or total disability was due to pneumo
coniosis. 

(4) Claims filed before December 31, 1972, 
will be processed by the Secretary of Health, 
Education, and Welfare in a manner similar 
to that he uses for processing claims for dis
ability under the Social Security Act. If the 
claim is filed after December 31, 1971, bene
fits under that claim may be paid only until 
January 1, 1973. Claims filed on or after 
January 1, 1973, will be processed under the 
appropriate State workmen's compensation 
law if the Secretary of Labor has determined 
it has adequate coverage for pneumoconiosis. 
He will, generally speaking, determine a State 
law to have adequate coverage for pneumo
coniosis if the cash benefits under such law 
and the criteria for determining eligibility 
are not less favorable to the claimant than 
those applicable to claims filed before Jan
uary 1, 1973. Where the applicable State work
men's compensation law does not provide 
adequate coverage for pneumoconiosis, the 
persons entitled to benefits will have their 
claims processed (so far as applicable) under 
the terms of the Longshoremen's and Harbor 
Workers• Compensation Act. 

( 5) In the case of claims filed on or after 
January 1, 1973, no payments of benefits may 
be made after seven years after the date of 
enactment of the Act. 

TITLE V-ADMINISTRATION 

(1) Provides authorization for appropria
tions for health and safety research to be 
carried out by the Secretary of Health, Edu
cation, and Welfare and the Secretary, re
spectively. 

(2) Requires the Secretary to expand pro
grams for the education and training of op
erators, agents, thereof, and miners in acci
dent-control, healthful working conditions, 
and in the use of coal Inining equipment and . 
techniques. 

( 3) Provides for econoinic assistance to any 
small business concern operating a coal mine 
to meet the requirements imposed by the Act. 
Such assistance shall be given by the Small 
Business Administration. 

(4) Specifies qualifications and training re
quirements for employees of the Secretary; 
particularly inspectors. 

TIMETABLE OF ACTIONS BY SECRETAP..Y OF THE 

INTERIOR AND SECRETARY OF HEALTH, EDUCA

TION , AND WELFARE 

fAction and due date after enactment] 
1. Publish proposed health and safety 

standards for surface coal Inines (Sec. 101 
(i)), Secretary of Interior, 15 months after 
enactment. 

2. Publish proposed health and safety 
standards for surface areas of underground 
coal Inines. (Sec. 101 (i)), Secretary of Inte
rior, 15 months after enactment. 

3. Publish all interpretations; regulations, 
and instructions not inconsistent with this 
Act (Sec. 101 (j)), Secretary of Interior, 
immediately. 

4. Appoint separate advisory cominittee on 
coal mine health and safety research (Sec. 
102), both secretaries, 3 months after 
enactment. 

5. Prescribe methods, locations, intervals 
and manner of sampling respirable dust (Sec. 
202 (a)), both secretaries, jointly, 2 months 
after enactment. 

6. Establish time schedule for reducing 
respirable dust concentrations below estab
lished levels, Secretary of Health, Education, 
and Welfare, beginning 12 months after 
enactment. 

7. Prescribe specifications for taking chest 
roentgenograms (Sec. 203 (a)), Secretary of 
Health, Education, and Welfare, within 6 
months after enactment. 

8. Establish and publish proposed man
datory health standards re: noise (Sec. 206), 
both secretaries, within 6 months after 
enactment. 

9. Prescribe manner for testing noise level 
at a coal mine (Sec. 206), Secretary of 
Health, Education, and Welfare, within 6 
months after enactment. 

10. Initial approval of roof-control plans 
(Sec. 302(a)), Secretary of Interior, 5 months 
after enactment. 

11. Prescribe minimum air quantity and 
velocity reaching working face (Sec. 303(b)), 
Secretary of Interior, within 6 months after 
enactment. 

12. Prescribe maximum respirable dust 
level for intake aircourses (Sec. 303(b}), 
Secretary of Interior, within 15 months after 
enactment. 

13. Initial approval of ventilation and 
methane and dust control plan (Sec. 303(o)), 
Secretary of Interior, within 6 months after 
enactment. 

14. Initial approval of plan of emergency 
action when mine fan stops (Sec. 303(t)), 
Secretary of Interior, within 5 months after 
enactment. 

15. Conduct survey of availability of per
missible electric face equipment and publish 
same (Sec. 305(a) (5)), Secretary of Interior, 
within 12 months after enactment. 

16. Prescribe procedures and sa-feguards for 
making repairs on high-voltage lines (Sec. 
307(d}), Secretary of Interior, within 3 
months after enactment. 

17. Establish minimum requirements for 
firefighting equipment (Sec. 311(a)), Secre
tary of Interior, 3 months after enactment. 

18. Prescribe specifications for fire suppres
sion devices (Sec. 311 (e)), Secretary of In
terior, within 15 months after enactment. 

19. Require that devices for warning of 
fires be installed on belt conveyors. (Sec. 
311(g)), Secretary of Interior, within 5 
months after enactment. 

20. Prescribe schedule for monthly fire sup
pression devices on belt haulageways (Sec. 
311 (g) ) , Secretary of Interior, 3 months 
after enactment. 

21. Prescribe illumination standards (Sec. 
317(e)), Secretary of Interior, within 12 
months after enactment. 

22. Establish methane limits in or on sur
face coal handling facilities (Sec. 317(h}), 
Secretary of Interior, within 15 months after 
enactment. 

23. Prescribe minimum standards for 
emergency medical aid, Secretary of Health, 
Education, and Welfare, within 3 months 
after enactment. 

24. Prescribe improved methods re: provid
ing adequate oxygen (Sec. 317(o)), Secretary 
of Interior, after operative date of Title III. 

25. Establish procedures for issuing per
Inits re: hazards from cave-ins of tunnels 
under water (Sec. 317(r)), Secretary of In
terior, prior to operative date of title III. 

26. Propose standards for preventing ex
plosion from gases other than methane and 
for testing such gases (Sec. 317 (t)), Secre
tary of Interior, within 15 months after 
enactment. 

27. Prescribe Ininimum Federal standards 
for "certified" or "registered" persons (Sec. 
318 (a)), Secretary of Interior, prior to opera
tive date of title III. 

28. Establish requirements for persons 
qualified as electricians (Sec. 318(b)), Secre
tary of Interior, prior to operative date of 
title. 

29. Establish specifications re: perinissible 
(Sec. 318(c)), Secretary of Interior, prior to 
operative date of title. 

30. Prescribe procedures for field testing 
and approval of electric face equipment (Sec. 
318(1)), Secretary of Interior, prior to opera
tive date of title. 

31. Study of ways to coordinate Federal and 
State activities in the field of coal mine 
health and safety (Sec. 512), Secretary of 
Interior, as soon as practicable after enact
ment. 

Mr. WILLIAMS of New Jersey. Mr. 
President, one of the major issues in 
conference concerned the program of 
disability benefits to victims of black 
lung and their widows. As I am sure my 
colleagues will recall, during the debates 
on this bill, the Senate, by a unanimous 
rollcall vote of 91 to 0, added to the 
health and safety bill a temporary black 
lung benefits program. It was a program 
which called for an initial 1-year period 
of full Federal funding, and 2 years of 
Federal-State matching, under stand
ards established by the Secretary of 
Heal,th, Education, and Welfare. The 
House version was drastically different 
in that it authorized benefits to be paid 
to any eligible claimant who filed his 
claim within the next 7 years. All these 
payments were to be funded from the 
Federal Treasury. 

The bills had one major concept in 
common. They both recognized that the 
States, with rare exception such as 
Pennsylvania, had sorely neglected to 
provide any effective benefit program for 
the ruined victims of this dreadful dis
ease. 

Furthermore, both bills to correct this 
neglect, provided that Federal standards 
would apply to determination of eligi
bility for benefits. 

The Senate conferees had some degree 
of success in getting the House to recede 
from the full Federal funding and com
plete State exclusion from a disability 
benefits program. I say some degree of 
success. Under the House amendment 
the Federal Treasury would have borne 
the responsibility for claims filed within 
7 years. Although the House would not 
completely recede to the Senate provi
sion, it did agree to a program under 
which the Federal Government would ac
cept the financial burden for the 50,000 
miners who have already been disabled 
and are no longer employed, or should 
be no longer forced to struggle through 
another day's work in the mines. Miners 
or widows filing claims within the .flrst 
2 years, would be paid benefits by the 
Federal Government at an average of less 
than $50 a week. For persons disabled 
thereafter, the burden would fall on the 
State workmen's compensation program 
unless the State refused to accept the 
responsibility. If the State chooses not 
to fulfill this obligation to the disabled 
coal miners, the employers would be re
quired to accept the obligation in ac
cordance with the procedures of the 
Longshoremen's and Harbor Workers' 
Compensation Act. 

I believe that this is a fair and re
sponsible provision. I believe that this 
bill is a most effective and responsible 
piece of legislation offering promise and 
hope to our Nation's coal miners. 

I urge my colleagues to adopt the con
ference report. 

For the benefit of my colleagues, I ask 
unanimous consent to include at this 
point a complete section-by-section anal
ysis of the conference report. 

There being no objection, the analysis 
was ordered to be printed in the RECORD. 
as follows: 
FEDERAL CoAL MINE HEALTH AND SAFETY AcT

SECTioN-BY-SECTION ANALYSIS AND Ex
PLANATION 

The following analysis and explanation 
discusses all the provisions of the Federal 
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Coal Mine Health and Safety Act of 1969 as 
agreed to by the Conference Committee. 

Section 1 

This section cites the act as the "Federal 
Coal Mine Health and Safety Act of 1969." 

Section 2. Findings and purpose 
This section makes certain congressional 

findings relative to the need for, and desir
ability of, legislation to improve the health 
and safety of the Nation's coal miners. It 
emphasizes the fact that the operators of 
coal mines, with the assistance of the miners, 
have the primary responsibility to prevent 
accidents and occupational disease. It de
clares that the purpose of the act is to estab
lish immediately comprehensive interim 
mandatory health and safety standards, to 
require that improved standards be devel
oped, to require compliance by the operators 
and the miners, to aid the States in develop
ing state health and safety programs, and to 
improve present research and training pro
grams in this field. Thus, the overall objec
tive of the Act is to eliminate unsafe and un
healthful conditions and practices and to 
provide benefits for miners and dependents 
afflicted by occupationally caused respiratory 
disease and, in accomplishing this objective, 
it is the intention of the conferees tha.t it be 
construed liberally. 

Section 3. Definitions 
This section defines various terms used in 

the act. 
The term "Secretary" means the Secretary 

of the Interior or his delegate. 
The definition of an "operator" is designed 

to be as broad as possible to include any in
dividual, organizaJtion, or agency, whether 
owner, lessee or otherwise, that operates, con
trols, or supervises a coal mine, either di
rectly or indirectly. It does not, however, in
clude persons whose primary responsibility 
is to run the mine or supervise employees 
such as a superintendent or foreman unless 
such persons meet the statutory definition of 
operator. These are the agents of the 
operator. 

The definition of a "coal mine" is broad 
and intended to cover all areas and facilities 
of underground and surface, including auger, 
coal mines. 

The definition of an "imminent danger" 
is broadened from that in the 1952 act in 
recognition of the need to be concerned 
with any condition or practice, naturally or 
otherwise caused, which may lead to sudden 
death or injury before the danger can be 
abated. It is not limited to just disastrous 
type accidents, as in the past, but all acci
dents which could be fatal or nonfatal to one 
or more persons before abatement. of the 
condition or practice can be achieved. 

The definition of an "accident" includes, 
but is not limited to, such occurrences as 
mine fires, ignitions, explosions, roof falls, or 
inundations. It also includes any other oc
currence which causes injury, whether or not 
lost time results, or death to one or more 
persons. 

Section 4. Mines subject to act 
This section establishes that all coal mines 

the operations or products of which affect 
commerce and each operator and every miner 
of such mine are subject to this act. It ap
plies to surface, as well as underground coal 
mines which affect commerce, including those 
coal mines which provide coal to the United 
States under contract or other agreement 
and to coal mines located on Federal lands. 

Section 5. Interim compliance panel 
This section establishes a five-member 

Government panel to consider applications 
for noncompliance permits under sections 
202 and 305 of the act. The section author
izes the Panel to utilize the services, per
sonnel and other assistance of the Depart
ments of Health, Education, and Welfare, 
Interior, Commerce, and Labor in carrying 

out its functions without regard to any lim
itations in other statutes relative to provid
ing such services, personnel, or other assist
ance or the funding of such asristance and 
to appoint hearing examiners to carry out 
hearings under those sections in accordance 
with section 554 of title 5 of the United 
States Code. Decisions of the Panel shall be 
subject to review under section 106. The 
Panel will continue in existence until com
pletion of its functions under those two sec
tions and then will terminate automatically. 
The Panel shall make annual reports to the 
Secretary for the Congress. 

TITLE I.-GENERAL 

Section 101. Health and safety standards; 
review 

Subsection (a) of this section requires the 
Secretary, in the manner described later, to 
develop, promulgate, and revise improved 
mandatory safety standards for the protec
tion of life and the prevention of injuries in 
coal mines subject to the act. He is also re
quired to promulgate the mandatory health 
standards which are transmitted to him by 
the Secretary of Health, Education, and Wel
fare, as hereafter described. It is noted that 
responsibility for establishing any health 
standard under this Act rests with the Sec
retary of Health, Education, and Welfare. 

Subsection (b) provides that no manda
tory health or safety standard may be so pro
mulgated which reduces the protection af
forded miners below that afforded by the in
terim standards contained in ti ties II and 
III of this Aot or below standards subse
quently promulgated under this section. 

Subsection (c) provides that when he de
velops mandatory safety standards, the Sec
retary must consult with other Federal agen
cies, representatives of States, appropriate 
representatives of coal mine operators and 
miners, advisory committees appointed for 
that purpose, and other interested persons. 
In developing safety standards, in addition 
to the attainment of the highest degree of 
safety protection for the miners, other con
siderations should be the latest available 
scientific data in the field, technical feasibil
ity of the standards, and experience gained 
under this and other safet y statutes. 

Subsection (d) of this section directs the 
Secretary of Health, Education, and Welfare 
to develop and revise improved mandatory 
health standards for the protection of life 
and the prevention of occupational diseases 
of coal miners in the same manner as safety 
standards proposed by the Secretary of the 
Interior. When he has developed or revised a 
mandatory health standard, the Secretary of 
Health, Education, and Welfare will trans
mit it to the Secretary of the Interior who 
will publish it in the Federal Register as a 
proposed mandatory health standard. 

Subsection (e) requires the Secretary to 
publish proposed mandatory health and 
safety standards in the Federal Register and 
to allow interested persons at least 30 days 
to submit written data or comments. There
after, unless an objection is filed as provided 
in subsection (f), the Secretary may, in the 
case of a safety standard, after consideration 
of all the data and comments which have 
been submitted, promulgate the standard 
with any modifications he deems appropriate. 
In the case of a health standard, unless an 
objection is filed, the Secretary of Health, 
Education, and Welfare may, upon the ex
piration of such 30-day period, and after 
consideration of all relevant data and com
ments transmitted to him, direct the Secre
tary to promulgate the standard with such 
modification as the Secretary of Health, Edu
cation, and Welfare may deem appropriate. 

Section 5. Interim compliance panel 

This section establishes a five-member Gov
ernment panel to consider applications for 
noncompliance permits under sections 202 
and 305 of the act. The section authorizes 
the Panel to utilize the services, personnel 

and other assistance of the Departments of 
Health, Education, and Welfare, Interior, 
Commerce, and Labor in carrying out its 
functions without regard to any limitations 
in other statutes relative to providing such 
services, personnel, or other assistance or the 
funding of such assistance and to appoint 
hearing examiners to carry out hearings 
under those sections in accordance with sec
tion 554 of title 5 of the United States Code. 
Decisions of the Panel shall be subject to 
review under section 106. The Panel will 
continue in existence until completion of its 
functions under those two sections and then 
will terminate automatically. The Panel shall 
make annual reports to the Secretary for 
transmission to the Congress. 

TITLE I.-GENERAL 

Section 101. Health and safety standards; 
review 

Subsection (a) of this section requires the 
Secretary, in the manner described later, to 
develop, promulgate, and revise improved 
mandatory safety standards for the protec
tion of life and the prevention of injuries in 
coal mines subject to the act. He is also re
quired to promulgate the mandatory health 
standards which are transmitted to him by 
the Secretary of Health, Education, and Wel
fare, as hereafter described. 

Subsection (b) provides that no manda
tory health or safety standard may be so 
promulgated which reduces the protection 
afforded miners below that afforded by the 
standards contained in titles II and III of 
the act. It is noted that responsibility for 
establishing any health standard under this 
Act rests with the Secretary of Health, Edu
cation, and Welfare. 

Subsection (c) provides that when he de
velops mandatory safety standards, the Sec
retary must consult with other Federal agen
cies, representatives of States, appropriate 
representatives of coal mine operators and 
miners, advisory committees appointed for 
that purpose, and other interested persons. 
In developing safety standards, in addition 
to the attainment of the highest degree of 
safety protection for the miners, other con
siderations should be the latest available 
scientific data in the field technical feasi
bility of the standards, and ~xperience gained 
under this and other safety statutes. 

Subsection (d) of this section directs the 
Secretary of Health, Education, and Welfare 
to develop and revise improved mandatory 
health standards for the protection of life 
and the prevention of occupational diseases 
of coal miners in the same manner as safety 
standards proposed by the Secretary of the 
Interior under subsection (c) . When he has 
developed or rerevised a mandatory health 
standard, the Secretary of Health, Education, 
and Welfare will transmit it to the Secre
tary of the Interior who shall publish it in 
the Federal Register as a proposed manda
tory health standard. This subsection clearly 
delineates the health responsibility of the 
Secretary of Health, Education, and Welfare 
from the safety responsibilities of the Secre
tary of the Interior. 

Subsection (e) requires the Secretary to 
publish proposed mandatory health and 
safety standards in the Federal Register and 
to allow interested persons at least 30 days to 
submit written data or comments. There
after, unless an objection is filed as pro
vided in subsection (f), the Secretary may, 
in the case of a safety standard, after con
sideration of all the data and comments 
which have been submitted, promulgate the 
standard with any modifications he deems 
appropriate. In the case of a health standard, 
unless an objection is filed, the Secretary of 
Health, Education, and Welfare may, upon 
the expiration of such 30-day period, and 
after consideration of all relevant data and 
comments transmitted to him, direct the 
Secretary to promulgate the standard with 
such modification as the Secretary of Health, 
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Education, and Welfare may deem appropri
ate. 

Subsect ion (f) provides that during the 
period fixed for submission of written data 
and comments as described in the preceding 
subsection any interested person may file 
written objection to the proposed standards 
stating the ground therefore and requesting 
a public hearing. The Secretary will then pub
lish in the Federal Register a notice speci
fying the proposed standard to which objec
tions have been filed and hearing requested. 

Subsection (g) provides that the appro
priate Secretary will promptly hold a public 
hearing. Within 60 days after the hearing, 
the appropriate Secretary will make public his 
findings of fact in the Federal Register. The 
Secretary may promulgate the mandatory 
safety standard with such modifications as 
he deems appropriate. The Secretary of 
Health, Education, and Welfare may direct 
the Secretary to promulgate the health stand
ard with any modifications the Secretary of 
Health, Education, and Welfare deems ap
propriate. If either Secretary determi_nes after 
hearings that a proposed standard should not 
be promulgated or should be modified, he 
must publish his reasons therefor in the 
Federal Register. 

The requirement of publication under this 
subsection serves to emphasize the point that 
it is the objective of this Act that both 
Secretaries take appropriate steps to insure 
that actions taken under this Act will be 
as public as possible. 

Subsection (h) provides that mandatory 
standards promulgated as described above 
will be effective upon publication in the 
Federal Register unless the appropriate Sec
retary specifies a later date. 

Subsection (i) requires the Secretary to 
publish proposed mandatory health and 
safety standards for surface coal mines and 
additional standards for surface work areas 
of underground coal mines within 12 months 
after the enactment of the act. 

Subsection (j) provides that existing inter
pretations, regulations, and instructions of 
the Secretary and the Director of the Bu
reau of Mines under the 1962 act and other 
statutes would continue in effect until 
changed or modified, so long as they are not 
in conflict with this act. These relate to ad
ministrative instructions, interpretations, 
and regulations, some of which are now con
tained in the Federal Register. Also, there are 
some regulations, such as those relating to 
permissibility of equipment, that must con
tinue until changed to avoid administrative 
problems. In some cases, items on permis
sibility and fire protection would be modified 
or superseded under this act. These instruc
tions, interpretations, and regulations are 
to be published for purposes of consolidat
ing them in one place and for information to 
the miners and operators. 

Subsection (k) requires that copies of 
proposed standards and regulations be pro
vided to the operators and the miners. 

Section 102. Advisory committees 
This section directs the Secretary and the 

Secretary of Health, Education, and Welfare 
to appoint two separate mandatory advisory 
committees in the field of coal mine health 
and safety research. Both committees would 
have Government, as well as non-Govern
ment members. It would also authorize the 
appointment of other advisory committees 
on other matters. Members of advisory com
lllittees who are not governmental employees 
will be paid on a per diem basis at a rate 
not in excess of that prescribed for grade 
G&-18 in the general schedule. The chair
man and the majority of non-Government 
members must have no interests in the in
dustry. 
Section 103. Inspections and investigations 

Subsection (a) of this section provides 
that there shall be frequent inspections and 

investigations in coal mines by authorized 
representa~tives of the Secretary. These in
spections and investigations shall be made 
for the following purposes: 

( 1) Obtaining, utilizing, and disseminat
ing information relating to health and 
safety conditions, causes of a.ccidents and 
causes of diseases and physical impairments 
origina,ting in coal mines; 

(2) Gathering information with respect to 
mandatory health and safety standards; 

( 3) Determining whether an imminent 
danger exists in a coal mine; and 

( 4) Determining whether or not there ~ 
compliance with the mandaltory health and 
safety standards or with any notice, order or 
decision issued under this title. 

For purposes of determining whether an 
imminent danger exists in a mine and de
termining whether or not there is com
pliance with a mandatory health and safety 
standard or with a notice, order or decision 
issued under the title, no advance notice of 
the inspection shall be provided to any per
son, and the representatives of the Secre
tary are required to make inspections of each 
underground coal mine throughout its en
tirety at least four times a year. 

SubSection (b) of this section provides 
that the Secretary or his authorized repre
serutaltives shall have a right of entry to a coal 
mine for the purpose of making inspections 
or investigations. It provides the same au
thority for the Secretary of Health, Educa
tion, and Welfare, or his authorized repre
sentative for the purpose of developing im
proved mandatory health standards. It also 
provides that the provisions of the act relat
ing to investigations and records shall be 
available to the Secretary of Health, Educa
tion, and Welfare, in carrying out his 
functions under the act. 

Swbsection (c) authorizes the Secretary, 
by agreement, to utilize the services, per
sonnel, and facilities of any Federal agency 
in carrying out the a.ct. This provision does 
not prohibit the Secretary from contracting 
for the services of State agencies. However, 
the Secretary may not delegate his enforce
ment responsibilities to State agencies and 
personnel. 

Subsection (d) provides the Secretary with 
various procedures and powers necessary in 
connection with the investigation of a:cci
dents or other matters relating to health 
and safety conditions at a mine. 

Subsection (e) requires the operator of a 
coal mine in which an a.ccident occurs to no
tify the Secretary and to prevent the destruc
tion of evidence relating to the cause there
of. The Secretary or his authorized repre
sentative is required to take a,ppropriate ac
tion to protect the life of any person where 
an accident occurs in a coal mine and rescue 
and recovery work is necessary. In such a 
case he may, if he deems it appropriate, su
pervise and direct rescue and recovery activ
ity. 

Subsection (f) a:uthorizes representatives 
of the Secreta.ry to issue appropriate orders 
to insure the safety of persons in a coal mine 
in which an accident has occurred. The op
erator of such a mine must obtain the ap
proval of such representative of any plan to 
recover any person in the mine or to re
cover the mine or to return affected areas of 
the mine to normal. 

Subsection (g) makes it clear tha,t if the 
miners in a mine have reasonable grounds 
to believe that a standard is being violated 
or an imminent danger exists, their repre
sentative has a right to an immediate spe
cial inspection by notifying the Secretary or 
his delegate in the quickest fashion possible, 
either oral!ly or in writing. Such notification, 
if oral, must, however, be reduced to writing 
and sent to the Secretary and a copy pro
vided the operator, except that such copy 
shall not contain the names of the miners 
or their representative if the person giving 

the notice so requests. The inspector need 
not await the receipt of such written notice. 
As used here and throughout the Act, the 
term "representative of the miners" includes 
any individual or organization that repre
sents any group of miners at a given mine 
and does not require that the representative 
be a recognized representative under other 
labor laws. A lawyer for the minern could 
also be a representative. 

Subsection (h) authorizes representatives 
of the miners to accompany the authorized 
representatives of the Secretary on his in
spection of a coal mine. This provision shall 
not, however, conflict with the prohibition 
against advance notice of inspections. 

Subsection (i) requires irregular spot in
spections every five working days a,t mines 
where the Secretary finds certain ha:zards. 

Section 104. Findings, notices, and orders 

Subsection (a) provides that if an inspector 
finds the existence of an imminent danger 
in any mine, underground or otherwise, he 
must immediately issue a withdrawal order 
to the operator requiring him to withdraw 
the men from the mine or area thereof af
fected and prevent entrance by anyone to 
that mine or area, except those miners nec
essary to abate the hazard. Withdrawal must 
be to a safe area. The order remains in effect 
until an inspector determines that there is 
no danger. The imminent danger may be 
due to a violation of a mandatory safety 
standard or some other cause not covered 
by a standard, including natural causes. It 
should be emphasized a,t this point that the 
operator has a duty under the Act to with
draw persons from a mine or area thereof 
affected by an imminent danger without 
waiting for an inspector to order it. 

Subsection (b) provides authority for an 
inspector to issue notices of vio~ations of 
standards, providing time to abate the vio
lation. Where abatement is not completed 
within the time prescribed, the inspector 
must issue a withdrawal order to continue 
in effect until the violation is abated, as 
determined by the inspector. Notices should 
be issued as promptly as possible after the 
violation is observed whether or not the vio
lation is connected before the notice is issued. 

Subsection (c) provides that if an in
spector finds a violation of a health or safety 
standard that does not cause an imminent 
danger, but is of such a nature as could sig
nificantly and substantially contribute to 
any mine safety or health hazard, and if 
he finds that the violation is due to an un
warrantable failure to comply wi·th the 
standard, he includes the finding in the 
notice issued by him under subsections (b) 
or (i) of this section. If the inspector finds, 
at any time within 90 days after that notice 
is issued, another violation which is also 
due to an unwarrantable failure of the oper
ator to comply, he must issue a withdrawal 
order for the affected area. Once such order 
is issued and an inspector finds other un
warrantable failure violations, he must con
tinue to issue such orders until an inspec
tion finds no similar violations. 

The term "unwarrantable failure" means 
the failure of an operator to abate a violation 
he knew or should have known existed. 

Subsection (d) enumerates the persons 
permitted in an area subject to a withdrawal 
order. 

Subsections (e) and (f) prescribe the con
tents of a notice or order issued by an in
spector and require that it be given to the 
operator or his agent. 

Subsection (g) authorizes an inspector to 
modify or terminate a notice or order except 
an order issued under subsection (h). 

Subsection (h) provides that if an in
spector finds that health or safety conditions" 
exist in a mine which, while they do not 
create a problem of an imminent danger, 
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are of such serious nature that it is rea-son
able to assume that an imminent danger will 
result soon, and that such conditions can
not be satisfactorily corrected because of a 
lack of available technology, he must notify 
the operator of the mine or his agent of these 
conditions and file a copy thereof, including 
his findings , with the Secretary and with 
the representatives of the miners in that 
mine. On receipt of this notice, the Secre
tary must cause a special investigation to 
be made which could include another inspec
tion and which would include an opportun-. 
ity for a hearing. Once the investigation is 
completed, the Secretary then would make 
findings of fact and issue a decision either 
canceling the notice or ordering a with
drawal of persons from the areas affected 
and that such withdrawal continue until 
such t ime as the Secretary, after a hearing, 
determines that the conditions have been 
abated. The hearings under this subsection 
are subject to section 554 of title 5 of the 
United States Code and decisions of the Sec
retary are subject to judicial review. 

This provision is designed to meet situa-
. tions that may arise in the future where a 
particular mine or section of a mine is being 
opera ted under conditions that are consid
ered hazardous to the health or safety of 

. the miner, but not of the type that would 
require the issuance of an imminent danger 
order. There may be, for example, mines or 
area-s thereof where such situations may exist 
or will exist as mining continues deeper and 
deeper below the earth's surface. Such deep 
mining may present considerable health or 
safety hazards for which there is no avail
able technology to overcome them. 

Subsection (i) provides that when the 
samples of respirable dust taken and analyzed 
as required by section 202 (a) show that the 
dust level exceeds the applicable health 
standards, the Secretary or his delegate with
out an inspection, or an inspector during an 
inspection, must find a reasonable time with
in which to take corrective action to reduce 
the concentration of respirable dust to the 
miners in the area of the mine in which such 
standard was exceeded and must issue a no
tice fixing such time for the abatement of 
the violation. During that time,_ the op
erator of the mine is required to cause sam
ples of respirable dust to be taken as de
scribed in section 202(a) in the affected area 
during each production shift. If, upon the 
expiration of the prescribed period of time, 
or an extension thereof, the violation has not 
been abated, the miners shall be withdrawn 
from the affected area until there is reason 
to believe, based on actions taken by the op
erator, that the applicable dust standard will 
be complied with when production is re
sumed. Once a withdrawal order is issued, the 
Secretary, on request of the operator, must 
dispatch knowledgeable employees of the De
partment of the Interior to assist the opera
tor in reducing the dust level, if such knowl
edgeable persons are available. Such persons 
may require the operator to take such ac
tions as they deem appropriate to reach the 
objective of controlling the dust. 

Section 105. Review by the Secretary 

Subsect ions (a) , (b), and (c ) establish 
a procedure for reviewing administratively 
withdrawal orders issued by an inspector 
modifications or terminations of such order~ 
by an inspector and the reasonableness of 
the time limits in notices, upon request 
made by an operat or or representative of 
the m iners. Upon m aking the request, the 
Secret ary must undertake a special investi
gation t o ascert ain the facts which must in
clude an opportunity for a public hearing 
pursuant t o 5 U.S.C. 554. Once completed, 
the Secret ary must m a ke findings of fact 
and issue a decision promptly. The filing of 

an application for such review cannot oper
ate as a stay of any order or notice. 

Subsection (d) authorizes the Secretary 
to grant temporary stays of orders, but not 
notices, tn non1mm1nent danger cases after 
a hearing and a finding that there is sub
stantial likelihood that the applicant will 
be successful and most importantly upon a 
finding that such relief will not adversely 
affect the miners health and safety. 

Section 106. Judicial review 
This section provides for review of any 

order or decision of the Secretary or the In
terim Compliance Panel, except an order or 
decision under section 109(a), by the court 
of appeals for the circuit where the mine is 
located or the Court of Appeals of the Dis
trict of Columbia by petition filed by the 
aggrieved operator or representative of the 
miner within 30 days from the date of is
suance of the decision. Such review can only 
be obtained after the appellant exhausts all 
available administrative remedies. The court 
must hear the petition on the record before 
the Secretary or Panel and their findings, 
under the substantial evidence rule, will be 
conclusive. The court's decision may be ap
pealed to the Supreme Court. 

Subsection (c) authorizes the court to 
grant stays in the case of any appeal from a 
decision of the Secretary, except one involv
ing an imminent danger order, and in the 
case of any decision of the Panel after a 
hearing and the making of findings relative 
to the likelihood of the appellant prevailing 
and, in t.he case of a decision by the Secre
tary, findings relative to the health and 
safety of the miners. 

Subsections (e) and (f) authorize the De
partment of the Interior to use its attorneys 
in connection with such appeals. The com
mencement of proceedings for judicial re
view will not unless so ordered by the court 
operate as a stay of the decision by the Sec
retary of the Panel. 
Section 107. Posting of notices and orders 

Subsection (a) of this section requires 
that there be maintained at each coal mine 
an office and a bulletin board near the en
trance of the mine where notices may be 
posted which are required by law. Any notice, 
order or decision required by the act to be 
given roan operator may be delivered to the 
office of the mine and a copy shall then 
be immediately posted on the bulletin board 
by the operator. 

Subsection (b) requires the Secretary to 
cause a copy of any notice, order or decision 
required by this title to be given ro the 
operator to be mailed immediately ro the 
representative of miners in the affected mine 
and ro the public official or agency of the 
State concerned. 

Subsection (c) of this section permits the 
Secretary to deliver any notice, order or de
cision to an agent of the operator of a mine, 
and the agent is required to take appropri
ate measures ro insure the compliance with 
the notice, order or decision. 

Subsection (d) requires each mine oper
ator to file with the Secretary, and keep cur
rent, the name and address of the mine and 
the name and address of the person w.ho 
controls or operates the mine. Each operator 
is required to designate an official at such 
mine as the principal officer in charge of 
health and safety at the mine. Where the 
mine is subject to control of a person not 
directly involved with its daily operation, 
there shall be filed with the Secretary the 
name and address of both the person who 
controls the mine and of the person having 
overall responsibility for the health and 
safety program at the mine. 

Section 108. Injunctions 
This section authorizes the Secretary using 

atrorneys appoint-ed by him ro institut-e civil 

action for relief, including permanent or 
temporary injunctions, restraining orders, or 
other appropriate orders, in the U.S. district 
court in which a coal mine is located or in 
which the operator has his principal office, 
in a number of specified instances. These 
civil actions will be brought whenever such 
operator or his agent--

(1) Violates an order or decision issued 
under this Act; 

(2) Interferes with, hinders, or delays the 
Secretary or his authorized representative or 
the Secretary of Health, Education, and Wel
fare, or his authorized representative, from 
carrying out the act; 

(3) Refuses to admit such representative 
to the mine; 

( 4) Refuses to permit inspection of the 
mine; 

(5) Refuses to furnish information re
quested by the Secretary or the Secretary 
of Health, Education, and Welfare; and 

(6) Refuses to permit access to and copy
ing of records. 

It is provided that temporary restraining 
orders may be issued only in accordance with 
Rule 65 of the Federal Rules of Civil Pro
cedure, except that the time limit in such 
orders, when issued without notice, shall be 
no more than seven days. In any action to 
enforce an order or decision, the substantial 
evidence rule will apply. 

Section 109. Penalties 
Subsection (a) of this section provides 

that the operator of a coal mine in which a 
violation occurs of a mandatory health or 
safety standard, or who violates any provi
sion of this act, shall be assessed a civil pen
alty by the Secretary of not more than $10,-
000 for each violation. Each occurrence of a 
violation of a mandatory health or safety 
standard may constitute a separate offense. 
In fixing the amount of the penalty, the 
Secretary is required to consider the opera
tor's history of previous violations, the ap
propriateness of the penalty to the size of 
t he business, its effect on the operator's abil
ity to continue in business, the gravity of the 
violation, whether the operator was negligent, 
and the demonstrated good faith in rapidly 
complying after notification of violation. 
The penalties will not be finally assessed 
pending t he termination of all opportunities 
for review under this section. This subsection 
also makes a miner subject to a civil penalty 
of up to $250 for any willful violation of any 
standard relating to smoking underground 
or the carrying of smoking materials, match
es, or lighters underground. 

The person must be given an opportunity 
to obtain a public hearing before an order 
assessing a penalty is issued. The commence
ment of any proceeding under this subsec
tion, however, shall not stay any notice or 
order involving a violation. 

The subsection also provides that where 
a person fails to pay a civil penalty, the Sec
retary may institute a civil action in a dis
trict court to collect the penalty. The court 
would hear the case de novo and determine 
all r elevant issues, except issues of fact which 
were or could have been litigated before a 
court of appeals under section 106. This pro
vision recognizes that the facts involved in 
the civil penalty may already have been fully 
litigated by the court of appeals under sec
tion 106 and should not be relitigated here. 
Also, in some cases, they could have been so 
litigated and were not. Upon the request of 
the respondent in the de novo proceeding, 
issues of fact not litigated under section 106 
which are in dispute must be submitted to 
a jury and, on the basis of the jury's finding, 
the court would determine the amount of 
the penalty to be imposed. The court has 
jurisdiction to enter a judgment enforcing 
the order, or modifying it, or setting it aside, 
or remanding it to the Secretary. 
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Subsection (b) provides criminal penalties 

against an operator who willfully violates 
a standard or knowingly fails or refuses to 
comply with or violates an order or an order 
incorporated in a final decision issued under 
this act except decisions under subsection (a) 
of this section or section llO(b) (2) of this 
title. Upon conviction, the operator is subject 
to a $25,000 fine and 1 year imprisonment 
for a first violation, and a $50,000 fine and 5 
years imprisonment for subsequent viola
tions. 

Subsection (c) provides that when a cor
porate operator violates a standard or know
ingly violates or fails or refuses to comply 
with an order or an order incorporated in a 
final decision this section would subject 
any director, officer, or agent of the corpo
ration who knowingly authorized, ordered, 
or carried out such violation, failure or re
fusal to the above civil and criminal sanc
tions. 

Subsection (d) provides that any person 
who knowingly makes a false statement or 
representation in any document filed or 
maintained in accordance with the provisions 
of this act or any mandatory health or safety 
standard of this act or any order or decision 
issued under the act shall be fined not more 
than $10,000 or imprisoned not more than 
6 months, or both. 

Subsection (e) provides penalties against 
any person who knowingly distributes, sells, 
offers for sale, introduces, or delivers in 
commerce any equipment which is mis
represented as complying with this Act or 
with the Secretary's specifications or regu
lations. 

Section 110. Entitlement of miners 
Subsection (a) provides that, if a mine 

or a portion of a mine is closed by an order 
issued under section 104, the operator must 
pay all miners working during the shift 
when the order was issued who are idled by 
the order full compensation for the period 
they are idled but not for more than the 
balance of the shift. If the order is not 
terminated prior to the next working shift, 
all miners on that shift who are idled by 
the order will receive full compensation for 
the period they are idled but not for more 
than 4 hours of the shift. The section also 
provides a procedure for compensating 
miners idled due to withdrawal orders issued 
for unwarrantable failures to comply with 
a health or safety standard. In such cases, 
the Secretary would, after a hearing, issue 
an order requiring that all miners idled by 
such order be compensated by the operator 
at their pay scale for such idle time, or for 
seven days, whichever is less. The order is 
subject to judicial review. Whenever an 
operator violates or refuses to comply with 
an order issued under section 104, all miners 
at the affected mine who would be with
drawn or prevented from entering the mine 
as a result of such order shall be paid full 
compensation, in addition to pay received 
for work performed after the order was is
sued, for the period beginning when the 
order was issued and ending when the order 
is complied with, vacated, or terminated. 

Subsection (b) prohibits discrimination 
against miners for having exercised their 
rights under this Act or for having partic
ipated, in any way, in the enforcement of 
the Act. The subsection provides procedures 
for obtaining reinstatement and back pay 
for miners discharged by operators and other 
remedies for miners discriminated against. 

Section 111. Reports 
All accidents in coal mines, including un

intentional roof falls, except in abandoned 
panels or inaccessible or unsafe areas must 
be investigated by the Operator or his agent 
to determine the cause and the means of pre
venting a recurrence. Records will be kept 
and the information shall be made available 

to the Secretary and the appropriate State 
agency. These records will be open for inspec
tion and include manhours worked and cover 
periods determined by the Secretary. 

Every operator is required to establish and 
maintain such records and to make such re
ports and to provide such information as the 
Secretary may reasonably require to permit 
him to perform his functions under the Act. 
The Secretary is authorized to compile, ana
lyze, publish reports or information so ob
tained. It is also provided that all records 
required under the Act will be available for 
public inspection, except as otherwise pro
vided. This provision is not intended to abro
gate any medical pri vllege which may exist 
regarding X-ray or other medical examina
tions under this Act. 

TITLE II-INTERIM MANDATORY HEALTH 
STANDARDS 

Section 201. Coverage 

This section provides that the require
ments in the remainder of the title will be 
interim mandatory health standards appli
cable to underground coal mines until they 
are superseded in whole or in part by im
proved mandatory health standards promul
gated by the Secretary. They will be enforced 
in the same manner and to the same extent 
as any mandatory health standard promul
gated under the provisions of section 101. 
Any orders issued in the enforcement of the 
interim standards set forth in this title shall 
be subject to review as provided in title I. 

This section also establishes that the ob
jective of the health standards, both the stat
utory standards and those promulgated by 
the Secretary, is to prevent other occupa
tionally caused disease and to make the at
mosphere of the active workings of under
ground coal mines sufficiently free from res
pirable dust so that each miner can work an 
entire life without incurring any diabillty 
from pneumoconiosis or other occupation
related disease. The provisions of this sec
tion are permanent. 
Section 202. Dust standard a1J,d respiratory 

equipment 

Subsection (a) of this section requires each 
operator to take samples of the amount of 
respirable dust in the mine atmosphere to 
which miners in the active workings of the 
mine are exposed. These samples are to be 
taken by a device approved by the Secretary 
and the Secretary of Health, Education, and 
Welfare and in accordance with such meth
ods, at such places, and at such intervals, 
and in such manner as the Secretaries shall 
prescribe. The samples will be taken by the 
operator and transmitted to the Secretary 
at the operator's expense and analyzed and 
recorded by the Secretary in a manner which 
wlll assure application of the provisions of 
section 104(i) when the standard established 
under subsection (b) of this section is ex
ceeded. The results of the samples will also 
be made available to the operator. The 
operator must certify to the Secretary from 
time to time as to the condition of the mine 
atmosphere in its active workings. Such cer
tification must include a statement of the 
average number of working hours-that is, 
production hours-actually worked during 
each shift, the quantity and velocity of air 
reaching each working face, and other mat
ters. 

Subsection (b) establishes that 6 months 
after enactment each coal mine operator 
must continuously maintain the average 
concentration of respirable dust in the atmos
phere for each miner in all the active work
ings of the mine during each shift at or be
low 3.0 milllgrains per cubic meter of air. 
If a noncompliance permit is obtained under 
section 202 for any mine, this level may be 
set by the Panel at the lowest level possible 
after considering the mine conditions and 

technology, between 3.0 and 4.5 milligrains 
for any active working place in that time. 

Three years after enactment, this section 
establishes for all mines the level of respir
able dust concentrations in the atmosphere 
for each miner in all active workings of the 
mine during each shift at or below 2.0 milli
grams, but where a noncompliance permit 
is granted for any mine, the level for any 
active working place in that mine may be 
set by the Panel at the lowest level possible 
after considering the mine conditions and 
technology, between 2.0 and 3.0 m111igrains. 

In all cases, the dust standard is keyed to 
each individual miner. The air he breathes, 
wherever he works in the mine, must not 
contain more respirable dust during any 
working shift than the standard permits. No 
permit or renewal thereof can extend the 
effective date of the 3.0 milligram standard 
beyond 18 months after enactment, or the 2.0 
milllgram standard beyond 72 months after 
enactment. 

Subsection (c) specifies the information 
needed in each application for an initial or 
renewal permit, including a representation in 
such application by the operator and a certi
fied engineer that the extension is needed 
because the technology is not yet available 
to 1'educe the dust concentrations at those 
working places for which an extension is re
quested, or because of a lack of other effec
tive control techniques or methods, or be
cause of a combination of these reasons. 

Subsection (d) provides that 6 months 
after the operative date of the title and from 
time to time thereafter the Secretary of 
Health, Education, and Welfare shall publish 
a schedule reducing the limit of dust con
centrations below that prescribed by the pre
ceding paragraph as he determines such re
ductions become technologically feasible in 
order to prevent new incidences of respira
tory disease and the further development of 
such disease in any person. The schedule 
which may accelerate the effective dates of 
the dust standards prescribed in this section 
must prescribe the maximum time necessary 
to achieve the new levels taking into consid
eration present and future advancements in 
technology. 

Subsection (e) provides that references to 
concentrations of respirable dust means the 
average concentration of respirable dust if 
measured with the MRE instrument or an 
equivalent concentration if measured with 
another device. Both the MRE and other de
vices must be approved by both Secretaries. 

Under subsection (f) the term "average 
concentration" means, for a maximum period 
of 18 months after enactment measurements 
of a minimum number of the same produc
tion shifts in consecutive order are permitted 
to obtain a statistically valid sample. At the 
end of this 18 month period it requires that 
measurements be taken over one production 
shift only, unless the Secretary and Secretary 
of Health, Education, and Welfare find, in 
accordance with section 101, that single shift 
measurements will not accurately represent 
the atmospheric conditions during the meas
ured shift to which the miner is continuously 
exposed. 

Subsection (g) requires that the Secretary 
conduct spot inspections to insure compli
ance with the dust standards at all under
ground mines. 

Subsection (h) provides that respiratory 
equipment must be made available to per
sons who are exposed to concentrations of 
dust in excess of the concentration permitted 
under this section. The use of respirators 
may not be substituted for environmental 
control measures. And adequate supply of 
respiratory equipment shall be maintained 
at each underground mine. 

Section 203. Medical examinations 

Subsection (a) of this section requires op
erators to cooperate with the Secretary of 
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Health, Education, and Welfare in making 
available to miners an opportunity to have a 
chest roentgenogram within 18 months after 
enactment, then again within 3 years there
after, and once every 5 years thereafter. Each 
worker who begins work in a coal mine for 
the first time shall be given as soon as pos
sible thereafter and again 3 years later, if he 
is still engaged in coal mining, a chest roent
genogram. If the second such roentgenogram 
shows evidence of the development of pneu
moconiosis he will be given, 2 years later if 
he is still engaged in coal mining, an addi
tional chest roentgenogram. These roent
genograms will be given in accordance with 
specifications and to the extent prescribed by 
the Secretary of Health, Education, and Wel
fare and shall be supplemented by such 
other tests as he thinks necessary. The films 
will be read and classified as prescyibed by 
the Secretary of Health, Education, and Wel
fare and the results of such readings and of 
such tests will be submitted to the Secretary, 
the Secretary of Health, Education, and Wel
fare, and at the request of the miner, to his 
physician. 

Subsection (b) provides that if, in the 
course of the period during which the statu
tory 3.0 standard is in effect, a miner, in the 
judgment of the Secretary of Health, Edu
cation, and Welfare shows evidence of the 
development of pneumoconiosis, he shall be 
afforded the option of transferring to another 
position in any area of the mine where the 
dust level does not exceed 2.0 mg/ m 3• The 
same provision applies during the period in 
which the statutory 2.0 standard is in effect 
except that the respirable dust in the place 
to which the miner transfers must be at a 
level below 1.0 mg/m3 or, if such 1.0 level is 
not attainable, to the lowest attainable level 
below 2.0 mg/m3 • 

The Secretary of Health, Education, and 
Welfare, in determining whether there is evi
dence of the development of pneumoconiosis, 
is not restricted to the results of chest roent
genograms. He may and should use such 
other examinations as he determines will 
permit a diagnosis of the disease. 

In order to insure that miners who are 
afil1cted with pneumoconiosis suffer no loss in 
compensation, the subsection provides that 
each miner who transfers to another job pur
suant to this subsection shall receive his old 
or new rate of pay, whichever is greater. 

Subsection (c) prohibits requiring the 
miner to pay for the X-ray or other medical 
examination and authorizes the Secretary of 
Health, Education, and Welfare to perform 
such X-ray and other examinations on a basis 
of reimbursement by the operator. 

Subsection (d) authorizes the Secretary of 
Health, Education, and Welfare to provide 
for autopsies. 

Section 204. Dust from drilling rock 
This section provides that dust from drill

ing rock must be controlled by the use of per
missible dust collectors or by water or water 
with a wetting agent, or by other approved 
methods or devices. Approved respiratory 
equipment must be provided persons exposed 
for short periods to inhalation hazards from 
gas, dust, fumes, or mist. When exposure is 
for a prolonged period, other methods to pro
tect such persons or to reduce the hazard 
shall be taken. 
Section 205. Dust standard when quartz is 

present 
This section provides that where the res

pirable dust in the mine atmosphere contains 
more than 5 per centum quartz, the Secre
tary of Health, Education, and Welfare must 
prescribe an appropriate formula for deter-
mining the applicable dust standard for such 
working place and the Secretary shall apply 
such formula in carrying out his duties un
der this title. 

Section 206. Noise standard 
This section prescribes an interim noise 

standard and requires the Secretary of 
Health, Education, and Welfare to establish 
improved standards. In meeting the noise 
standard; the operator must not require the 
use of any protective device or system, in
cluding personal devices, which the Secre
tary finds are hazardous or which will cause 
a hazard to the miners. 
TITLE UI-INTERIM MANDATORY SAFETY STAND

ARDS FOR UNDERGROUND COAL MINES 

Section 301. Coverage 
Subsection (a) provides that the remain

ing sections of this title shall constitute in
terim mandatory safety standards. They will 
be applicable to all underground coal mines 
until superseded by improved mandatory 
safety standards promulgated under section 
101, and will be enforced in the same manner 
and to the same extent as such mandatory 
standards. Orders enforcing these standards 
will be subject to review as provided in title 
I. The provisions of this section are perma
nent. 

Subsection (b) declares that the purpose 
of these interm standards is to apply now, 
without undergoing the lengthy administra
tive process for promulgation of standards, 
mandatory safety standards. These statutory 
standards were developed after careful con
sideration of the many factors that have 
caused death and injury in the past and are 
designed to better prevent the causes of these 
accidents. 

In addition, this section directs the Sec
retary to take the lead in undertaking im
mediately and on an accelerated basis 
studies, investigations, and research to fur
ther improve upon these standards to de
velop new standards to provide increased 
protection to the miners. Particular atten
tion is called to the need for new and im
proved standards to protect the miner from 
dangers from trolley and power feeder wires, 
splicing, the use of trailing cables, vulcan
izing electric conductors, roof control, meth
ane, and other matters. The Secretary is 
authorized to enter into contracts and make 
graruts for this purpose. The section, how
ever, does not preclude the promulgation of 
improved standards under section 101 where 
warranted until the completion of such 
studies, investigation and research. FUrther, 
there should be no further need for an ad
visory code certainly after the first year 
after enactment because it is expected that 
the Secretary will prescribe, within that 
time, as standards any matter not covered 
by this title that were in the code and 
which are found to be necessary in provid
ing adequate safety. In short, the fact that 
this Aot prescribes m any new standards 
should not be viewed by the Secretary or the 
operators or the miners as the level of 
safety for the next several years. There 
should be no moratorium on new standards. 
If they are needed on the operative date, 
publish them. 

Subsection (c ) gives the Secretary au
thority, upon petition, to waive or modify a 
mandatory safety standard or exception 
thereto in the case of any mine where its 
application will diminish the safety of min
ers, or where there exists an alternative 
method of achieving the result of such 
standard without reducing the measure of 
protection afforded miners but his action 
under this authority must be consistent 
with the purposes of the act and not reduce 
the protection afforded miners. 

After an investigation, and notice and op
portunity for hearing to persons affected, the 
Secretary shall make findings of fact with 
respect to the matter and publish them in 
the Federal Register. 

Subsection (d) provides that where the 

interim standards provide that certain im
plementation actions, conditions, or require
ments must be conducted as prescribed by 
the Secretary, the rulemaking provisions of 
5 USC 553 will apply unless the Secretary 
otherwise provides and not the procedures 
set forth in this title for promulgation of 
standards. Such implementation actions, 
conditions, t>r requirements, as well as any 
actions taken or instructions issued by an 
inspector, wlll be enforced in the same man
ner as the standards the~nselves. Also, this 
subsection provides that, in granting any 
exception to a mandatory safety standard 
established or promulgated under this Act 
the Secretary or his inspector will publish 
nts reasons therefor and make them available 
to the miners at the mine. If the miners be
lieve that the exception will diminish safety, 
their recourse is to utilize the provisions of 
section 301 (c) . 

Section 302. Roof support 
This section requires that each mine op

erator make a meaningful and continuing 
effort to improve the system of roof control 
in the mine and the means and measures for 
installing supports and maintaining a safe 
roof. 

Subsection (a) requires that all active un
derground roadways, travelways, and working 
places be supported adequately and that a 
roof control plan suitable to the roof condi
tions and mining system be adopted for each 
mine by the operator and submitted to the 
Secretary for approval. Such plan shall be 
periodically reviewed by the Secretary. 
Temporary supports shall be used when 
persons are required to go beyond the 
last permanent supports, unless temporary 
supports are not required in the plan and 
the absence of such support will not pose 
a hazard to the miners. The criteria that the 
Secretary establishes for approving such plans 
should be exacting and be aimed at improv
ing t he roof cont rol system of each mine. 
It is incumbent on the operator to show in 
each case, based on past history of roof 
falls and inspections, how really effective 
his plan is. The plan and revisions must be 
made available to the miners, both before 
and after approval. 

Subsection (b) requires that the method 
of mining used shall not expose miners to 
unusual danger from roof falls caused by 
excessive width of roo1ns or entries or faulty 
pillar recovery methods. 

Subsection (c) requires that the operator, 
in accordance with the approved plan, pro
vide for the securing of each working place 
against roof fall hazards by requiring an 
ample supply of materials near the working 
face and at other locations.. using safety 
posts, jacks, or other approved devices taking 
down loose material and replacing dislodged 
supports. All supports knocked out must be 
replaced promptly, except in recovery work. 

Subsection (d) requires that when an op
erator is permitted to install roof bolts in 
accordance with a plan, they must be tested 
in accordance with that plan. 

Subsection (e) bars operators from re
covery of roof bolts under certain hazardous 
conditions. Where such recovery is permit
ted under the approved plan, it must be 
carried out only in accordance with the plan 
and by experienced miners using temporary 
support. 

Subsection (f) requires that where roof, 
face, and ribs falls are possible, it is the 
mine operator's responsibility to insure that 
tests and examinations of roof conditions 
are made before work or machinery is started 
and frequently thereafter. Where hazard
ous conditions are found, the operator must 
take corrective action immediately. If such 
conditions create an imminent danger, per
sons in the affected area, as previously noted, 
must be Withdrawn. 
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Section 303. Ventilation 

Subsection (a) requires mechanical ven
tilation of all mines and a daily examina
tion of the ventilation equipment. 

Subsection (b) requires sufficient air cur
rents in all active underground workings of a 
mine to dilute, render harmless, and to carry 
away flammable and harmful gases and 
smoke and fumes. The minimum percentage 
of oxygen and maximum percentage of car
bon dioxide is specified. It makes no distinc
tion relative to the minimum quantity of air 
between bituminous coal, lignite, and an
thracite mines. It requires the Secretary to 
prescribe the minimum quantity and velocity 
reaching each working face within 6 months 
after enactment. The inspector can require 
that the operator provide a greater quantity 
and velocity of air where he deems neces
sary to protect the miner's safety. The Secre
tary must also prescribe, within one year 
after the operative date of the title, maxi
mum permissible respirable dust level in the 
intake aircourses with the objective of re
ducing this dust to the lowest attainable 
level as quickly as possible after such levels 
are prescribed. In robbing areas of anthracite 
mines, if the air current cannot be controlled 
and measurements cannot be taken, the air 
must have perceptible movement. 

Subsection (c) requires that the operator 
use properly installed and maintained de
vices to assure positive airflow to the working 
face of every working section, unless an ex
ception, which will not pose a hazard to the 
miners, is made, in accordance with section 
301 (d) of this title, by the Secretary or his 
representative. It further requires sufficient 
space between the rib and the devices, and 
that the brattice cloth used be of flame 
resistant m•aterial. 

Subsection (d) sets forth requirements 
that the operator must follow for preshift 
examinations. The provisions are similar to 
the 1952 act provi!!ions, except that they 
apply to all underground coal mines before 
all shifts, not just production shifts, and 
except for several additional requirements 
including (1) an anemometer or other ac
ceptable device capable of measuring the 
velocity of an air current is required, (2) an 
examination of belt conveyors on which men 
are carried before each shift, (3) an exami
nation of coal carrying belt conveyors after 
each shift begins, (4) a preshift examina
tion 3 hours prior to a shift instead of 4 
hours, and (5) an examination of such other 
hazards and violations of standards, as an 
inspector may require. No miner may enter 
the underground portion of a mine until 
the preshift examination is completed, the 
examiner's report is transmitted to the sur
face and actually recorded, and until haz
ardous conditions or standards violations 
are corrected. 

Subsection (e) requires that the operator 
provide at least one examination during a 
shift for hazards in each working section. If 
any hazardous conditions are found, they 
must be corrected immediately. If they cre
ate an imminent danger, persons must be 
withdrawn or prevented from entering until 
the conditions are corrected. 

Subsection (f) requires that the operator 
provide weekly examinations for hazardous 
conditions in specified areas, except during 
any week that the mine is idle. It also re
quires that where a mine is idle for a week, 
miners cannot retum until the examination 
is made; that hazardous conditions be cor
rected immediately; and that, if they create 
an lmmlnent danger, the miners must be 
withdrawn by the operators or the inspec
tors. 

Subsection (g) requires that the operator 
provide that a qualified person measure and 
record air volume at certain specified areas at 
a minimum of once a week. A record of such 
measurements must be kept. 

Subsection (h) requires the operator, at 
the beginning of each shift, to have tests 
made by a qualified person, at the face before 
electrically operated equipment is energized. 
If the methane reaches 1.0 percent, the 
equipment must not be operated and action 
must be taken to reduce the methane con
tent below the 1.0-percent level. Also, exami
nations for methane must be made during 
the shift at a minimum of 20 minute inter
vals unless an inspector requires more fre
quent testing. Tests will be made as close 
as safely possible to the roof, face, or rib. 
The subsection also provides that where 
methane is found in the air of any working 
place at 1.0 percent or more, ventilation ad
justments by the operator must be made at 
once. While such improvements are under
way, power must be shut off and no other 
work permitted. 

Subsection (i) requires immediate adjust
ments in ventilation if a split of air return
ing from active underground working sec
tions contains 1.0 percent of methane or 
more after tests. The tests must be made at 
4-hour intervals. 

It also requires that men be withdrawn by 
the operator or inspector, if he is present, 
and power shut off from a portion of a mine 
endangered by a split of air returning from 
active underground workings containing 1.5 
percent of methane. 

In virgin coal, withdrawal of persons is not 
necessary when the quantity of air in a 
split ventilating the workings is at least twice 
the minimum volume of air required in sec
tion 303 (b) or required by an inspector under 
that section, and when the methane is tested 
continuously by a certified person, and when 
the air in the split does not pass over trolley 
wires or trolley feeder wires, unless the 
methane accumulation reaches 2.0 volume 
per centum or more. The term "virgin terri
tory" means that area of a mine that is being 
penetrated for the first time is not surround
ed on all sides by previous mining, and is of 
such extent that there has not been sufficient 
mining to reduce the amount of methane 
liberated during the extraction process. 

Subsection (j) prohibits the operator from 
using air passing an opening of an abandoned 
area to ventilate an active working place, if 
it contains 0.25 or more percent of methane. 
Examination of such air must be made dur
ing the preshift examination. 

Subsection (k) requires that the operator 
not use air passing through an abandoned 
panel or area which is inaccessible or un
safe for inspection to ventilate any working 
place in a mine. Also, no air which has been 
used to ventilate an area from which the 
pillars have been removed shall be used to 
ventilate any working place, except that such 
air may be used to ventilate enough advanc
ing working places immediately adjacent to 
the line of retreat to maintain an orderly se
quence of pillar recovery on a set of entries, 
if the air does not contain 0.25 percent of 
methane or more. 

Subsection (1) directs the Secretary to re
quire a methane monitor (approved as re
liable by the Secretary after the operative 
date of this title) to be installed when avail
able and kept operative on all electric face 
cutting equipment, continuous miners, long
wall face equipment, and loading machines 
in all mines, except that such monitor shall 
not be required on any such equipment prior 
to the date such equipment must be per
missible at various types of coal mines under 
section 305 (a) of this act. These methane 
monitors must be set to deenergize auto
matically any electric face equipment on 
which installed when the monitor is not 
operating properly. The sensing device on 
these mont tors shall be installed as close as 
possible to the working face. Such methane 
monitors must be set to give a warning auto
matically when the concentration of methane 
reaches 1.0 volume per centum and auto-

matically, to denergize equipment on which 
it is installed when the concentration 
reaches 2.0 volume per centum or a lower 
figure set by the inspector. 

Subsection (m) requires that the operator 
cause an inspection of idle and abandoned 
areas for methane, oxygen deficiency, and 
other dangerous conditions by a. certified per
son as soon as possible, but not more than 3 
hours before other persons may enter or work 
in such areas, but would permit persons, 
such as pumpmen, who are required regu
larly to enter such areas to make such ex
aminations for themselves if they are trained 
and qualified in the use of instruments to 
detect methane and oxygen deficiency. 

Subsection (n) requires that, immedi•ately 
before an intentional roof fall is made, the 
operator cause pillar workings to be exam
ined by a qualified person to ascertain 
whether methane is present. It would pro
hibit such falls if 1.0 percent or more of 
methane is present. 

Subsection ( o) requires a ventilation and 
methane and dust control plan, approved by 
the Secretary, to be adopted by the operator 
within ninety days after the operative date 
of this title. 

Subsection (p) requires proper mainte
nance and care for permissible flame safety 
lamps. 

Subsection (q) provides that, where areas 
are being pillared on the operative date of 
this title without bleeder entries or systems 
or some equivalent means approved by the 
inspector, the operator may compl~te pi:ilar 
recovery in such areas to the extent approved 
by the inspector if the edges of pillar lines 
adjacent to active workings are ventilated so 
as to keep the methane ,content along the 
pillar line below 1.0 percent. 

Subsection (r) requires that the operator 
ventilate each mechanized mining section 
with a separate split of air on the operative 
date of this title, except the Secretary may 
extend the time, on a mine-by-mine basis, 
not to exceed 9 months, if he determines that 
compliance is not possible on the operative 
date of this title. 

The term "mech1tllized mining section" 
means an area of a mine ( 1) in which coal is 
loaded with one set of production equipment, 
and (2) which is comprised of a number of 
working places that are contiguous. 

Subsection (s) requires that an operator 
cause examinations for methane by quaJ.ified 
persons before each shot or group of shots 
is fired. If methane is found in amounts of 
1.0 percent or more, changes or adjustments 
shall be made at once. No shots may be fired 
if the methane is 1.0 percent or more. 

Subsection (t) prescribes procedures that 
must be followed by the operator in the 
event any ventilating fan stops and would 
require that the operator adopt a plan to 
implement the procedures alld provide for 
an orderly withdrawal of men from the work
ing sections and for the systematic cutoff of 
power to the mine. 

Subsection (u) requires that changes in 
ventilation which materially a:ffect the main 
air current or any split thereof and which 
may affect the safety of persons shall be 
made by the operator only when the mine 
is idle and the power has been removed from 
the affected areas. 

Subsection (v) requires that the mine 
superintendent or his assistant and the mine 
foreman shall read and countersign the daily 
reports of the preshlft examiners and assist
ant foremen, and also the weekly reports 
covering examinations for hazardous condi
tions. It also requires them to correct haz
ardous conditions immediately and to with
draw the miners if' the conditions crea.tP. an 
imminent danger. 

Subsection (w) requires the mine foreman 
and his assistants to make ea-ch day a rec
ord of the condition of the mine or portion 
thereof under his supervision which shall in-
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elude the nature and location of such con
ditions and what action was taken to remedy 
them. 

Subsection (x) requires that an operator 
notify the Secretary bef'Ore he reopens an 
abandoned or inactive mine and that an 
inspection be made by an inspector before 
mining operations are started. 

Subsection (y) requires that in all mines 
entries used as intake and return airways 
should be separated from belt entries. The 
air in belt entries should have only the 
minimum velocity needed to supply oxygen 
in adequate concentrations to be safe for 
men and to keep such entries free from meth
ane in concentrations of 1.0 percent or more. 
If' an authorized representative of the Sec
retary finds, in presently operated mines, 
that entries other than the belt entries are 
in condit ion to be used as intake and return 
airways t he air velocities in the belt haul
age entries should be limited to that needed 
to avoid oxygen deficiency and keep meth
ane below 1.0 percent. The subsection re
quires, in the care of new mines and new 
mining sections, the Secretary to prescribe 
the standa rds for separation of intake and 
return airways from trolley haulage systems. 

Paragraph (1) of subsection (z) requires 
that areas which are actively being pillared 
must be ventilated in the manner otherwise 
prescribed under section 303. The determina
tion of whether an area falls under this 
paragraph is one for the Secretary or the 
inspector to make. The conference objective 
is to provide the greatest safety possible to 
persons in the area that is actively being 
pillared through the dilution and removal 
of the methane and other explosive gases 
that build up in dangerous quantities not 
only where miners are working to extract 
the pillars in that area but also where the 
pillars in that area have been extracted by 
such miners and where bleeders are used in 
that area. It is up to the operator and the 
Secretary or his inspectors to insure that 
this objective is achieved. 

Paragraph (2) of subsection (z) provides 
that, within 12 months after enactment, all 
areas from which pillars have been wholly 
or partially extracted, and abandoned areas, 
shall be ventilated by bleeder entries or by 
bleeder systems or by equivalent means or 
be sealed. The conference agreement did not 
adopt the definition in the House amend
ment of "abandoned" because it was too 
broad and unworkable, but rather leaves it 
up to the Secretary or his inspector to deter
mine on a case-by-case basis whether an 
area is, in fact, actively being mined or not 
in applying the provisions of this paragraph. 
The determination of which method is ap
propriate and the safest at any mine is up to 
the Secretary or his inspector to make, after 
taking into consideration the conditions of 
the mine, particularly its history of methane 
and other explosive gases. The objective is 
that he require the means that will provide 
the greatest degree of safety in each case. 
When ventilation is required, the Secretary 
or his inspector must be satisfied that the 
ventilation in such areas will be maintained 
so as continuously to dilute, render harmless, 
and carry away methane and other explosive 
gases within such areas and to protect the 
active workings of the mine from hazards 
of such methane and other explosive gases. 
In other words, he must be assured that such 
ventilat ion will be adequate to insure that 
no explosive concentrations of methane or 
other gases will be in this area. As an addi
tional safeguard when ventilation is required, 
the conference agreement provides that air 
coursed through underground areas from 
which pillars are wholly or partially extracted 
which enters another split of air shall not 
contain more than 2.0 volume per centum of 
methane, when tested at the point it enters 

such other split. The managers intend that 
this latter provision not be construed as 
permitting accumulat ions of methane near 
or in the explosive range in the pillared or 
abandoned areas on the basis that the 
methane in the return does not exceed such 
percentage, and also expect that the Secre
tary will establish a lower percentage as soon 
as technology permits. When sealing is re
quired, such sealing shall be made in an 
approved manner so as to isolate with ex
plosion-proof bulkheads such areas from the 
active workings of the mine. 

Paragraph (3) of subsection (z) provides 
that, in the case of mines opened on or after 
the operative date of this title, or in the case 
of areas developed on or after such date in 
mines opened prior to such date, the mining 
system shall be designed, in accordance with 
a plan and revisions thereof approved by the 
Secretary and adopted by the operator, so 
that, as each set of cross entries, room en
tries, or panel entries of the mine are aban
doned, they can be isolated from the active 
workings of the mine with explosion-proof 
bulkheads approved by the Secretary or his 
inspector. 

It is expected that the Secretary take the 
lead in improving technology in this area of 
controlling methane accumulations in job 
areas and to improve upon this important 
provision. 
Section 304. Combustible materials and rock 

dusting 
Subsection (a) requires that the operator 

not allow coal dust, loose coal, float coal dust 
or other combustible materials to accumu
late underground. 

Subsection (b) requires that where ex
cessive amounts of dust are created and are 
raised during mining, steps shall be taken 
by the operator to reduce the dust. It also 
would require that, in working places, par
ticularly within 40 feet of the face, that 
water or other no less effective means shall 
be used to reduce the dlspersibility of the 
dust and reduce the explosion hazard. 

Subsection (c) requires an operator to rock 
dust all areas of a mine to within 40 feet 
of the face unless the area cannot be reached 
or the rock dusting cannot be done in a 
safe manner. Exceptions to this rule may 
be granted by the inspector where he deter
mines that the mine dust is too wet or too 
high in incombustible content to propagate 
an explosion and that granting the exception 
will not pose a hazard to miners. All cross
cuts less than 40 feet from face workings 
must be rock dusted. 

Subsection (d) requires that, when rock 
dust is applied, it must be distributed on the 
top, floor, and sides and in such amounts 
that there is 65 percent inert material in the 
coal-dust mixture. In return air courses 
where float coal dust accumulates, the per
centage of inerts must be 80 percent. Where 
methane is in the air, the percent of incom
bustible content of such dusts must be Jn
creased 1.0 percent for each 0.1 percent of 
methane, where 65 percent of incombustible 
is required, and 0.4 percent for each 0.1 per
cent methane when 80 percent incombusti
ble is required. 

Subsection (e) provides that the above 
subsections shall not apply to anthracite 
mines. Anthracite dust that has a volatile 
ratio of 0.12 or less will not propagate an 
explosion when dispersed in air. 
Section 305. Electrical equipment-general 

Subsection (a) is designed to insure that 
all electric equipment used inby the last 
open crosscut of a mine is permissible. It 
eliminates the distinction between gassy 
mines and the so-called nongassy mines. It 
requires that all electric face equipment at 
gassy mines and all such small equipment at 
all mines be permissible within 15 months 

after enactment. It also requires that, in the 
case of mines not previously classified as 
gassy below the watertable, such large equip
ment must be permissible in 15 months, but 
the Panel may grant extensions of time of 
not to exceed in the aggregate an additional 
33 months if the Panel determines, based on 
a new application and after an opportunity 
for a public hearing, that the operator, de
spite his diligent efforts, is unable to comply 
with the permissib1Uty requirement because 
of unavailability of permissible equipment, 
and, in the case of such mines entirely above 
the watertable, one or more mine openings 
of which were made and connected with 
other openings prior to enactment, such large 
equipment must be permissible within 51 
months after enactment but the Panel can 
grant extensions after an opportunity for a 
public hearing, of not to exceed 2 years on 
a mine-by-mine basis because of unavaila
bility of such equipment. 

In any case where a mine, not classified as 
gassy as provided in this section, is later 
found to be gassy under State law and such 
State law requires that all electric face 
equipment be permissible, such State law 
would control and all such equipment be 
permissible and be maintained in permissible 
condition and, of course, no permit could be 
issued by the Panel for that mine. 

Subsection (b) requires that a copy of any 
permit granted by the Panel must be pro
vided to the miners and State safety officials. 

Subsection (c) requires that electric face 
equipment which was required to be permis
sible prior to the operative date of this title 
be maintained in a permissible condition. 

Subsection {d) requires that all connec
tions to power sources, except permissible 
power connection units outby the last open 
crosscut, must be made in intake air because 
of the ever-present danger of sudden methane 
buildup in the air current which could be 
ignited by arcing from the power connec
tions. 

Subsection (e) provides that the operator's 
mine may show all major electrical features 
of the mine and that all changes be shown 
promptly on the map. The map shall be 
available to the inspectors and the miners 

Subsection {f) requires that all power cir
cuits and electrical equipment, except trolley 
wires be deenergized before work is done, ex
cept for troubleshooting and testing. Repairs 
on energized trolley wires mu&t be made by 
persons trained to perform electrical work on 
such wires and to maintain them. Work on 
deenergized circuits must be done by a quali
fied person or by a person, under such quali
fied person's direct supervisor, who is trained 
to perform electrical work and to maintain 
electrical equipment. 

Subsection (g) requires periodic inspec
tions of all electric equipment by a qualified 
person to prevent hazards from developing 
through neglect and that all defects be re
paired by the operator before the equipment 
is used again. A record is to be made of such 
examinations and it shall be available to the 
Secretary. 

Subsection (h) requires that all wiring and 
control equipment be large enough for the 
electric current which will be carried by them 
without creating excessive heat which would 
damage the insulator. 

Subsection (i) requires all splices and elec
trical connections in Wiring made to join two 
ends of conductors together use connectors 
or clamps so as to be able to carry the neces
sary current without overheating and that 
the splices be as well insula.ted as the original 
unspliced conductors. 

Subsection (j) requdres that cables enter
ing metal frames of electric equipment pass 
through proper fittings that will not allow 
the ca;ble to be damaged by movement of 
the cable as the equipment is used. Insu
lated Wires must pass through insulated 
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bushings which will provide additional in
sulation at the point that the wire enters the 
metal compartment. 

Subsection (k) requires that all un
grounded power conductors (except trailing 
cables on mobile equipment, specially con
structed high-voltage cables, and wires used 
for grounding frames of equipment), be in
stalled on proper insulators and not al
lowed to touch combustible material, roof, 
or ribs. 

Subsection (1) requires that all power con
ductors, except trolley wires, trolley feeder 
wires and bare signal wires, be installed prop
erly, insulated and protected from mechani
cal damage. 

Subsection (m) requires that circuit 
breakers or fuses of correct type and size 
must be installed to protect all electric 
equipment and circuits against electrical 
short circuits and unexpected surges of cur
rent. Three-phase motors on all electric 
equipment shall be provided with overload 
protection that will deenergize all three 
phases in the event that any phase is over
loaded. 

Subsection (n) requires that disconnect
ing switches be installed in all main power 
circuits within 500 feet of the bottom of 
shafts and boreholes so that the circuit can 
be deenergized from inside the mine. Discon
necting switches must be installed in other 
main oower circuits enterinlZ the under
ground portion of the mine wLthin 5?0 feet 
of the point the circuits enter the nnne. 

Subsection (o) requires that electric 
equipment be provided with switches or 
other safe controls that are safely designed, 
constructed, and installed. 

Subsection (p) requires protection against 
lightning for each ungrounded exposed power 
conductor entering the mine. The lightning 
arresters must be installed within 100 feet 
of the point of entry and connected to a low
resistance ground field which is separated 
from neutral ground by 25 feet. 

Subsection (q) prohibits the use of non
permissible lighting in underground mines. 

SubEection (r) authorizes an inspector to 
require devices on face equipment so that 
the equipment could be deenergized quickly 
in the event of an emergency. 

Section 308. Trailing cables 
Subsection (a) provides that trailing cables 

used in an underground mine be fire resist
ant in accordance with requirements estab
lished by the Secretary. 

Subsection (b ) provides that each un
grounded conductor of all trailing cables 
will be protected against short circuits by an 
automatic circuit breaker, or other no less 
effective device approved by the Secreta ry, 
of adequate interrupting capacity. A means 
of disconnecting power from trailing cables 
must be provided and it must be possible 
to determine visually that the power is dis
connected. This section would prohibit the 
use of fused nips for short circuit protection 
for trailing cables. 

Subsection (c) provides that when two or 
more trailing cables receive power from one 
. power distribution center provision shall be 
made to prevent a trailing cable being acci
dentally connected to the wrong size circuit 
breaker. 

Subsection (d) limits the allowable num
ber of temporary splices in a trailing cable to 
one. A trailing cable with a temporary splice 
may be used only for 24 hours. No splice 
shall be allowed in a trailing cable within 25 
feet of a machine, except cable reel equip
ment. All temporary splices must be well 
made and have no exposed wires or splices 
that heat or spark under load. A splice means 
the joining by mechanical means of one or 
more conductors that have been severed. 

Subsection (e) requires that permanent 
splices in trailing cables be-

(1) Mechanically strong with adequate 
electrical conductivity and flexibility; 

(2) Effectively insulated and sealed so as 
to exclude moisture; and 

(3) Vulcanized or otherwise treated with 
suitable materials to provide flame-resistant 
qualities and good bonding to the outer 
jacket. 

Subsection (f) requires that trailing cables 
be clamped to machines to prevent the trail
ing cables from pulling against the entrance 
gland and placing strain on the electrical 
connections, and requires that the cables be 
adequately protected from damage by mobile 
equipment. 

Subsection (g) requires that trailing cable 
and power cable connections to junction 
boxes not be made or broken under load. 

Section 307. Grounding 

Subsection (a) requires that all equipment 
that is conveying electric current and which 
can become electrically charged due to a 
breakdown of insulation shall be grounded 
so that voltages cannot exist between equip
ment and ground which can injure person
nel coming in contact with the equipment. 
Methods other than grounding may be per
mitted only if they provide no less effective 
protection. 

Subsection (b) requires that the frames of 
all off-track machines must be maintained 
at earth potential (that is, no difference be
tween machine and earth voltage) by meth
ods approved by the inspector. 

Subsection (c) reauires that the frames of 
all stationary high-voltage equipment receiv
ing power from ungrounded delta systems 
shall be grounded. 

Subsection (d) requires that, before main
tenance work is performed on surface or 
underground high-voltage systems, the power 
shall be removed and each ungrounded con
ductor of the system shall be grounded, ex
cept in special circumstances under special 
safeguards. 

Subsection (e) requires that the electric 
power shall be removed from unused under
ground power circuits on days and shifts 
when the mine is not working. Circuits con
ducting power to transformers and rectifiers 
and excluded from this provision. 
Section 308. Underground high voltage distri

bution 
Subsection (a) requires that high-voltage 

circuits entering a mine shall be protected 
by suitable circuit breakers of adequate in
terrupting capacity. Each breaker shall be 
equipped with devices to provide protection 
against overcurrent, grounded phase, short 
circuit, and undervoltage. 

Subsection (b) provides requirements for 
high-voltage circuits supplying portable, mo
bile or stationary high-voltage equipment. 

Subsection (c) requires that the grounding 
resistor, where required, be of the proper oh
mic value so that the voltage drop in the 
grounding circuit between the grounded side 
of the resistor and equipment frames be no 
more than 100 volts. The grounding resistor 
must be rated for the maximum fault current 
that can be expected, and it must be insu
lated from ground by a voltage equal to the 
phase-to-phase voltage of the system. 

Subsection (d) requires that, 6 months 
after the operative date of this title, a fail 
safe ground check circuit be installed with 
each underground high voltage resistance 
grounded system to remove the power in case 
the grounding circuit is broken, thereby as
suring an effective grounding circuit when
ever the circuit is energized. Extensions up to 
12 months may be permitted on a mine by 
mine basis. 

Subsection (e) requires that underground 
high-voltage cables used in resistance 
grounded systems shall have conductors pro
vided with metallic shields around their cir
cumferences. Each circuit shall be provided 

with one or more conductors to serve as a 
system ground circuit. To assure adequate 
current carrying capacity of the ground cir
cuit, each ground conductor shall have a 
cross-sectional area of at least 50 percent that 
of the cable power conductor. Each circuit 
shall also be equipped with an insulated 
ground check conductor No. 8 (AWG) or 
larger in size to serve as part of the ground 
continuity check circuit. Cables shall be ade
quate for the intended current and voltage. 
Splices shall be made to provide continuity 
of all components. 

Subsection (f) requires that medium and 
hiSh voltage couplers shall be of the three
phase type with either a metallic shell or 
covered with other materials no less effective 
than metal as the Secretary may require. If 
the outer shell is metal, it must be grounded 
to the grounding conductor in the cable. The 
ground check contacts must be broken first 
and the ground conductors broken last when 
the coupler is being uncoupled. Couplers 
must be adequate in size for the voltage and 
current of the circuit. 

Subsection (g) requires that single-phase 
loads be connected phase to phase and pro
hibit connecting single-phase loads between 
one phase and the neutral or ground con
ductors. 

Subsection (h) requires that high-voltage 
cable be installed in areas of the mine that 
are frequently inspected and shall be pro
tected against all mechanical damage and 
guarded where men work or pass under them 
unless they are 6Y:! feet or more above the 
mine floor or rail. High-voltage cables must 
be securely anchored, properly insulated, 
guarded at ends and placed or insulated to 
prevent contact with trolley or other cir
cuits. 

Subsection (i) requires that disconnecting 
devices with visible contacts be installed at 
the beginning of all branch lines. 

Subsection (j) requires that circuit break
ers and disconnecting switches be plainly 
marked so that it can readily be determined 
which circuit these devices are associated 
with, and reduce the possibility of workmen 
inadvertently energizing a circuit that other 
workmen are repairing. 

Subsection (k) prohibits temporary splices 
in high voltage cables used as trailing ca
bles and requires permanent splices in such 
cables to be made in accordance with sec
tion 306 (e) . All other terminations and 
splices of high-voltage cable shall be made 
in accordance with manufacturer's specifica
tions. 

Subsection (1) provides that all metallic 
parts of stationary, portable or mobHe un
derground high-voltage equipment and ~ll 
high-voltage equipment supplying power to 
such equipment receiving power from resist
ance grounded systems shall be effectively 
grounded to the high-voltage-system 
grounding circuit. 

Subsection (m) prohibits the movement 
of energized power centers and portable 
transformers, except, when alternate sources 
of power to move such centers and transform
ers are not available, the Secretary may per
mit them to be moved while energized if an 
equivalent or greater hazard may result . 
Section 309. Underground low- and medium-

voltage alternating current circuits 
Subsection (a) requires that section cir

cuit breakers, complete with overcurrent, 
grounded phase, under-voltage, and short 
circuit protection, be installed to protect 
all low- and medium-power circuits. 

Subsection (b) requires that underground 
low- and medium-voltage circuits contain 
either a direct or derived neutral which shall 
be grounded through a suitable resistor ex
cept under certain specified circumstances. 
The grounding resistor, where required, must 
be designed to limit the fault current to 25 
amperes and be able to carry this current 
continuously. 
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Subsection (c) requires, within 6 mos. 

after the operative date of this title, a fail 
safe ground check circuit in low and medium 
voltage resistance grounded systems to re
move the power from the circuit in case the 
grounding circuit becomes severed. Exten
sion up to 12 months may be permitted on 
a mine-by-mine basis. 

Subsection (d) requires that some device 
be provided other than the enclosed circuit 
breaker so that a workman can clearly see 
that the power is disconnected. Trailing 
cables on mobile equipment must contain a 
grounding conductor 6 months after the 
operative date of this title with one-half 
the cross-sectional area of the power con
nector. Extensions of time not to exceed 12 
months may be permitted on a mine by mine 
basis. This grounding conductor must be 
maintained continuous in splices. 

Subsection (e) requires that single-phase 
loads be connected between two phases of 
the alternating current circuit to prevent 
currents from flowing in the grounding cir
cuit which would actuate the ground fault 
relay and open the circuit breaker. 

Subsection (f) requires that circuit break
ers be plainly marked to prevent a workman 
from inadvertently deenergizing the wrong 
circuit when repairs are to be made. 

Subsection (g) requires that trailing cables 
on portable equipment operated from me
dium voltages contain grounding conductors, 
an insulated ground check conductor, and 
grounded metallic shields around the power 
conductors. On cable reel machines, metallic 
shields would not be required around the 
power conductors if the insulation were rated 
at least 2,000 volts. 
Section 310. Trolley wires and trolley feeder 

wires 
Subsection (a) requires that cutout 

switches be installed by the operator in trol
ley wires and trolley feeder wires at inter
vals of not more than 2,000 feet and near 
the start of all branch lines. 

Subsection (b) requires that automatic 
current interrupting devices be installed to 
protect trolley wires and trolley feeder wires 
against damage by overcurrent. 

Subsection (c) requires that transformers, 
trolley wires, and trolley feeder wires, and 
high-voltage cables be kept at least 150 feet 
from pillar workings and out by the last open 
crosscut. 

Subsection (d) requires that trolley wires 
and trolley feeder wires be insulated and 
guarded adequately at doors, stoppings, at 
man-trip stations, at all points where men 
are required to work or pass regularly. Also, 
this section would require temporary guards 
where trackmen or other persons work in 
proximity to trolley wires and trolley feeder 
wires. The Secretary or the inspector may 
designate other places where trolley wires or 
trolley feeder wires shall be protected. 

Section 311. Fire protection 
Subsection (a) requires that suitable fire

fighting equipment adequate for the size, 
type and condition of the mine be provided 
as established by the Secretary. Also, the 
interpretations relating to such equipment in 
effect on the operative date of this title shall 
remain in effect until modified or super
seded by the Secretary. This section would 
also require that an examination be made 
after every blasting operation to determine 
whether fires have been started. 

Subsection (b) requires that storage places 
for lubricating oil and grease be of fireproof 
construction. It would also require that un
less lubricating oil and grease are in specially 
prepackaged containers they shall be in 
portable fireproof closed metal containers 
or other no less effective containers approved 
by the Secretary. 

Subsection (c) provides for fireproof struc
tures or areas that house certain under-

ground equipment. It also requires that all 
other underground structures be of fireproof 
construction. Also, air currents used to venti
late these structures or areas shall be coursed 
directly into the return. 

Subsection (d) requires that where weld
ing, cutting, or soldering is done underground 
it shall, whenever practicable, be conducted 
in fireproof enclosures. When this work is 
outside a fireproof enclosure, it shall be done 
under the supervision of a qualified person 
who shall make diligent searches for fire 
during and after such operations and shall 
immediately before and during such oper
ations continuously test for methane. Also, 
such work shall not be conducted if the air 
current contains 1.0 or more percent of meth
ane. Suitable firefighting equipment shall 
be immediately available during such weld
ing, cutting, or soldering. 

Subsection (e) requires that unattended 
underground equipment must be provided 
with fire suppression devices meeting specifi
cations prescribed by the Secretary and suit
able fire-resistant hydraulic fiuids shall be 
used in the hydraulic systems of such equip
ment within 1 year after the operative date 
of this title. Such fluids shall be used in the 
hydraulic systems of other underground 
equipment unless fire suppression devices 
are installed on such equipment. 

Subsection (f) requires that main and 
secondary belt drives be equipped with 
deluge-type water sprays or foam generators 
of sufficient capacity to control the fire and 
that such devices will automatically be ac
tuated by a rise in temperature. Other no 
less effective means of controlling fire would 
also be permitted. 

Subsection (g> requires that underground 
belt conveyors be equipped with slippage and 
sequence switches. It also directs the Secre
tary require automatic warning devices and 
fire suppression devices. 

Subsection (h) requires conveyor belts ac
quired after the operative date of this title 
to be flame-resistant. 

Section 312. Maps 
Subsection (a) requires that the operator 

have an accurate and up-to-date map of the 
mine showing the active workings, worked 
out and abandoned areas, contour lines of 
elevations, elevations of main and cross or 
side entries, dip of the coalbed, escapeways, 
adjacent mine workings within 1,000, mines 
above or below, water pools, and oil and gas 
wells within 500 feet of the mine. The map 
shall be kept up to date by temporary nota
tions and revised and supplemented on the 
basis of surveys made or certified by a regis
tered engineer or surveyor. 

Subsection (b) requires ths.t mine maps 
shall be available upon request, to the Sec
retary, State coal mine inspectors, the min
ers operators of adjacent coal mines, persons 
owning, leasing or residing on surface areas 
and the Secretary of Housing fu'"ld Urban 
Development. 

Subsection (c) requires that a copy of the 
mine map shall be filed with the Secretary 
and would be available for public inspection 
when the mine closes permanently or 
temporarily. 

Section 313. Blasting and explosives 
Subsection (a) prohibits the storage or use 

of black powder underground. The use of 
unconfined shots underground is prohibited, 
except under special conditions and for spe
cial uses in anthracite mines. 

Subsection (b) requires that the explosives 
and detonators be kept in separate contain
ers until immediately before use. It would 
permit the firing of unconfined shots in an
thracite mines provided certain stated pre
cautions are followed. 

Subsection (c) requires that permissible 
explosives, electric detonators, and permissi
ble blasting devices be used in a permissible 
manner with permissible shot-firing units. 

Compressed-air blasting is allowed and more 
than 20 shots can be fired at one time only 
if the Secretary gives his approval. It specifies 
that only permissible explosives shall be used, 
how they shall be used, and under what cir
cumstances more than 20 shots can be fired. 
It also describes where nonpermissible ex
plosives can be used. 

Subsection (d) requires that explosives 
and detonators when transported under
ground, be in specially designed containers. 

Subsection (e) prescribes conditions under 
which explosives underground can be trans
ported so that the possibility of accidental 
detonation is minimized. The explosives must 
be in special closed containers when trans
ported in cars, on a belt, or in a shuttle car 
or they may be transported in equipment 
specially designed for transporting such ma
terials. 

Subsection (f) requires that explosives 
that are stored underground be kept in spe
cial containers designed to protect the ex
plosives from accidental detonation. The con
tainers must be kept in a dry rock-dusted 
location, except that in steeply pitching coal 
beds the cont3.iners may be placed in niches 
cut out of solid rock or coal to protect the 
container. 

Subsection (g) requires that explosives 
stored in the working places be in closed 
containers, and no closer than 50 feet from 
the face or 15 feet from any pipeline, power
line, rail or conveyor, except, if kept in a 
niche, the container may be as close as 5 
feet. Explosives and detonators must be 
stored so that they are at least 5 feet apart. 

Section 314. Hoisting and mantrips 
Subsection (a) requires that hoists, cages, 

platforms, elevators, or other devices used 
for transporting persons be equipped with 
certain safety devices, such as overwind, 
overspeed, and automatic stop controls, 
brakes capable of stopping a fully loaded 
cage or platform, adequately strong hoisting 
cable, and safety catches; that such hoisting 
equipment be examined daily; that a quali
fied hoisting engineer shall be on duty while 
persons are underground, except when auto
matically operated equipment is used. 

Subsection (b) authorizes the inspector 
to require other safeguards for transporting 
men and materials, such as those in the 
present advisory code. It is expected, how
ever, that efforts will be made to improve 
upon these also. 

Subsection (c) requires that hoists and 
hoist ropes be capable of handling their 
loads safely. An indicator shall be provided 
to show the position of the cage, platform, 
skip, bucket, or cars. 

Subsection (d) provides for communica
tion bet ween shaft sections and the surface 
hoist room. 

Subsection (e) requires that each loco
motive and haulage car be equipped with 
automatic brakes, where space does not per
mit, they shall be subject to speed reduction 
gear, or other devices approved by the Sec
retary. 

Subsection (f) requires haulage equip
ment acquired on or after one year after 
the operative date, to be equipped with au
tomatic couplers. All equipment now in the 
mines must be so equipped within 4 years 
after the operative date. 

Section 315. Emergency shelters 
This section authorizes the Secretary to 

require emergency shelters which are ade
quately equipped under guidelines to be es
tablished by the Secretary. 

Section 316. Communications 
This section requires that the operator in

stall surface-to-underground telephone serv
ice or other two-way communication facili
ties between the surface and each working 
section that is more than 100 feet from a 
portal. 
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Section 317. M iscellaneous 

Subsection (a) requires that the operator 
provide barriers and maintain them around 
locatable oil and gas wells penetrating coal 
beds or underground workings. The barrier 
mus·t be at least 300 feet in diameter, but a 
greater or lesser barrier may be permitted. It 
provides authority for the Secretary to estab
lish minimum Federal requirements. 

Subsection (b) requires that exploratory 
boreholes shall be drilled in advance of work
ing places under certain specified conditions. 

Subsection (c) prohibits underground 
smoking in all mines and smoking in sur
face areas where smoking could cause a fire 
or explosion. It would require the operator to 
institute a program to prevent anyone from 
carrying smoking materials underground. 

Subsection (d) requires that only permis
sible electric cap lamps shall be used by the 
individual miner for portable illumination 
underground. It also prohibits open flames 
underground except where specifically per
mitted by this statute for welding. 

Subsection (e) directs the Secretary to 
prescribe standards for permissible lighting 
underground in the active workings of mines 
within 9 months after the operative date of 
the title. It also requires those standards to 
be complied with within 18 months after 
promulgation. 

Subsection (f) requires tha;t the operator 
provide a;t least two separate and distinct 
escapeways, at least one of which is venti
lated with intake air, properly maintained to 
insure passage at any time, by any person, 
including a disabled person, and marked 
from each working section to the surface 
escape drift opening or escape shaft or slope 
facilities with adequate facilities in each 
escape shruft or slope to allow persons includ
ing disa-bled persons to escape quickly to the 
surface in event of emergency. This standard 
would further require that mine openings be 
proteoted to prevent surface fires , fumes, 
smoke, and floodwater from entering the un
derground portion of the mine. The standard 
would require that adequate faollities ap
proved by the Secretary shall be provided in 
each escape shaft. This subsection also pro
vides that no more than 20 men can work in 
a mine before a connection is made between 
two openings. During the final mining of 
pillars in a mine, not more than 20 men can 
work in the mine if only one mine opening is 
available. This subsection also requires that 
all new mines and new sections of existing 
mines separate the escapeway which is on 
intake air from the belt or trolley haulage
way because mine fires often originate in 
these haulageways and Within a relatively 
short time the air current is completely filled 
With smoke, a;nd harmful matter. The Secre
tary is given the authority to determine the 
length of the entry which must be separated 
in accordalnce with section 301. 

Subsection (g) requires that structures 
erected on the surface within 100 feet of any 
mine opening shall be of fireproof construc
tion. However, where existing structures are 
not now of fireproof construction, fire doors 
shall be erected in the mine openings. The 
provision also requires that the door be tested 
and a record kept of such inspection. 

Subsection (h) requires that methane and 
coal dust shall be prevented from accumu
lating in excessive concentrations in or on 
surfooe coal-handling facilities. Coal dust 
shall be prevented from entering the mine 
when coal is dumped at or near air-intake 
openings on the surface. It would provide for 
the establishment of limits for methane con
centrations within 1 year of the operative 
date of this section, in or on surface coal
handling fa;cilities. 

Subsection (i) requires every operator of a 
coal mine to provide at his expense a pro
gram, approved by the Secretary, to train and 
retrain qualified and certified persons. 

Subsection (j) authorizes an inspector to 
require protective cabs on face equipment 
where the height of coalbeds permits. 

Subsection (k) requires that the openings 
of any mine declared inactive by the operator 
or is permanently closed or abandoned for 
more than 90 days, after the operative date of 
this bill, be sealed as prescribed by the Sec
retary. It would also require that openings 
to all other mines be protected to prevent 
entrance by unauthorized persons. 

Subsection (1) authorizes the Secretary to 
require that adequate sanitary and bathing 
facilities be provided by the mine operator as 
well as a place to change and store clothes. 
Sanitary toilet facilities must be provided in 
active workings when surface facilities are 
not accessible. 

Subsection (m) requires that the operator 
make proper advance arrangements for medi
cal attention, including adequate communi
cations and first aid for use in emergencies. 
It would require the operator to meet mini
mum standards set prior to the operative 
date of this title by the Secretary of Health, 
Education, and Welfare in making these ar
rangements, and require operators to file a 
plan with the Secretary in carrying out this 
requirement. 

Subsection (n) requires that the operator 
make available to each miner a self-rescue 
device approved by the Secretary which will 
provide protection for a minimum of 1 hour 
against smoke, fumes, and noxious gases. 
Also, the miners must be trained and re
trained in their use by the operator. 

Subsection ( o) directs the Secretary to 
prescribe improved methods of assuring that 
miners are not exposed to atmospheres that 
are deficient in oxygen. 

Subsection (p) requires a check-in and 
check-out system to provide positive identi
fication and records of everyone working un
derground. The record must be kept on the 
surface. Also, the miner would wear an iden
tification check on his lamp belt. The check 
would include his name. 

Subsection (q) authorizes the Secretary to 
require that devices to prevent and suppress 
ignitions be installed on electric face cutting 
equipment when technologically feasible. 

Subsection (r) requires permits when min
ing under any body of water which would 
provide adequate safeguards against cave
ins and other hazards. The subsection is lim
ited to new mines and new working sec
tions of existing mines located under bodies 
of water considered sufficiently large by the 
Secretary to constitute an actual or potential 
hazard to miners in the mine. It also requires 
that no permit will be needed where the new 
working section is located under a reservoir 
being constructed by a Federal agency on 
the date of enactment where the operator 
is required by such agency to operate in a 
manner that protects the safety of the 
miners. 

Subsection (s) requires that an adequate 
supply of potable water shall be provided for 
drinking purposes in the active workings of 
the mine. 

Subsection (t) requires the Secretary to 
propose standards, within one year after the 
operative date of this title, for preventing 
explosions from explosive gases other than 
methane and for testing for accumulations 
of such gases. 

Section 318. Definitions 
The section defines the various terms used 

in this title and title II of the act. 
Subsection (a) defines the terms "certi

fied" and "registered" to mean persons who 
are certified or registered by a State in which 
they are working ln accordance with the 
State standards. If a State does not have 
such a program or if its standards do not 
meet the minimum Federal requirements, 
then the Secretary of the Interior would pro-

vide such certification or registration until 
the State establishes a program whose stand
ards meet minimum Federal requirements. 
The minimum Federal requirements for 
these positions must be established as soon 
as possible after enactment by the Secre
tary. 

Subsection (b) defines "qualified person" 
to mean depending on the context a person 
deemed by the Secretary to be qualified to 
make tests or measurements required by the 
Act; or a person, qualified by training, edu
cation, and experience to be a master elec
trician. 

Subsection (c) defines the term "permis
sible" to cover electric equipment, such as 
permissible electric lamps for portable Ulum
ination, explosives, shot firing units, blaiSting 
devices, and the manner of use of all of 
these. In each case to meet the test of per
missibility, there must be compliance with 
the Secretary's specifications which are pre
scribed to prevent accidents. 

Subsection (d) defines the term "rock 
dust" and establishes minimum require
ments for the various types of inerts that 
are acceptable for use in inerting coal dust. 

Subsection (e) defines "anthracite" as coal 
with a volatile ratio equal to 0.12 or less. 

Subsection (f) defines "volatile ratio" by 
giving the formula for its determination. 

Subsection (g) contains technical terms 
that are commonly used and understood in 
the coal mining industry and are defined as 
follows: 

(1) "Working face" meaas any place in a 
coal mine in which the work of extracting 
coal from its natural deposits in the earth 
is performed during the mining cycle. 

(2) "Working pla;ce" means the area of a 
coal mine inby the last open crosscut. 

(3) "Working section" means all areas of 
the coal mine from the loading point of the 
section to and ill!Cluding the working faces. 

(4) "Active worlmngs" means any place 
in a coal mine where men are normally re
quired to work or travel. 

Subsection (h) defines the term "a;ban
doned areas" as sections, panels, and other 
areas that are not ventilated and examined 
in the manner required for active under
ground working places. 

Subsection (i) defines the term "permis
sible" as applied to electric face equipment 
to mean electric equipment taken into or 
used inby the last open crosscut of the 
mine--that is the working place-or parts 
thereof which meets the Secretary's specifi
cations relative to preventing the emission 
of a spark or arc which could cause a mine 
fire or explosion and which includes other 
features to prevent, where possible, accidents 
in the use of equipment. 

The present regulations of the Bureau of 
Mines (schedule 2G) would continue until 
changed, but the Secretary must immedi
ately develop practical methods, such as field 
testing, to facilitate approval, for permissi
bility both under the present regulations 
and under revised regulations-to account 
for the mines required to use permissible 
equipment by this Act. Such methods would 
recognize that the primary objective is to 
prevent mine fires and mine explosions from 
this equipment. But other safety features not 
related to the prevention of ignitions and ex
plosions must not be ignored. Without sac
rificing safety, some types of equipment, 
such as "home-made" equipment in some 
small mines, might be made permissible for 
this purpose. 

Subsection (i) defines low, medium, and 
high voltage. Low voltage is up to 660 volts, 
medium voltage up to 1,000 volts, and high 
V'Oltage means over 1.000 volts. 

Subsection (k) defines "respirable dust" as 
dust particles of 5 microns or less in size. 

Subsection (1) further defines the term 
"coal mine." The term "coal mine" is broadly 
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defined in section 3(h) of the act to cover all 
coal mines whether underground or not. In 
addition, this section would further define 
the term, in the case of underground mines, 
to include areas of adjoining mines physi
cally connected underground. It is intended 
to apply primarily to section 305 (a) . Under 
that section, if two mines are so connected 
and one is gassy, then they both must be 
considered as gassy under this section. For 
this purpose, two mines separated by arti
ficial barriers, one of which is gassy, must be 
considered as connected and therefore both 
are gassy. 

TrrLE IV-BLACK LUNG BENEFrrS 

PART A-GENERAL 

Section 401 
This section finds that there are a signifi

cant number of living coal miners who are 
totally disabled from pneumoconiosis arising 
out of employment in one or more under
ground coal mines; that there are a number 
of survivors of such miners whose death 
was due to this disease; and that few states 
provide benefit s to such miners or survivors. 
It also provides that it is the purpose of this 
title to provide such benefits and to ensure 
that future adequate benefits are provided 
to coal miners and their dependents where 
disability or death occurs from such disease. 
It is intended that this title be construed in 
a manner that will assure accomplishment of 
this purpose and will provide benefit pay
ments to the greatest number of eligible 
persons possible. 

Section 402 
This sect ion defines various terms used 

in this title. "Pneumoconiosis" is defined to 
mean any chronic dust disease, whether in 
its advanced st ages or not, of the lung, aris
ing out of employment in one or more un: 
derground coal m ines. It is anticipated that 
the disease will be determined by the best 
medical evidence possible, primarily x-rays. 
But pulmonary function tests, and other 
medical means may be used for diagnosis, 
as determined by the Secretary of HEW. The 
definition of a "miner" limits the applica
tion of this title to miners who are or were 
employed in underground coal mines. The 
parameters of the term "total disability" 
will be established from time-to-time by the 
Secretary of Health, Education, and Wel
fare, but he must not establish more re
strictive criteria for determining disability 
than the criteria applicable under section 
223(d) of the Social Security Act, as amend
ed, for purposes of disability under that 
Act. It is expected that initially this cri
teria will be followed. As time goes on, the 
Secretary may develop more liberal criteria 
consistent with the purpose of this title. 

Part B-Claims for Benefits Flied on or 
Before December 31, 1972. 

Section 411 
Subsection (a) directs the Secretary of 

Health, Education, and Welfare to pay bene
fits under this part to miners totally dis
abled due to pneumoconiosis and to widows 
of deceased miners whose death was due to 
this disease, in accordance wi·th regulations 
promulgated by the Secretary. 

Subsection (b) directs the Secretary to 
prescribe by regulation standards for de
termining under subsection (a) whether a 
miner is totally disabled due to this disease 
and whether his death was due to it. Such 
regulations must be promulgated finally in 
the Federal Register as soon as possible 
after enact ment, but no later than 3 months 
after enactment. Such regulations shall be 
revised as needed. 

Subsection (c) establishes certain pre
sumptions in connection with subsection (a). 
I! a miner who is suffering from pneumo
coniosis was employed for 10 years or more 
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in one or more underground coal mines, there 
will be a rebuttable presumption that the 
pneumoconiosis arose out of such employ
ment. If a miner or former miner worked ten 
years in such mines and died of a respirable 
disease, there will be a rebuttable presump
tion that his death w.as due to pneumo
coniosis. If a miner or former miner is 
suffering from, or dies from, an advanced 
irreversible stage of pneumonconiosis, it is 
irrebuttably presumed that he is totally dis
abled and the total disability or death was 
due to pneumoconiosis. 

Subsection (d) makes it clear that, in the 
event a person does not meet the require
ments for any of the above presumptions, 
such person may still obtain benefit pay
ments under subsection (a). 

Section 412 
Under subsection (a) , miners who are 

totally disabled due to pneumoconiosis will 
receive benefits at a rate equal to 50 percent 
of the minimum monthly payment to which 
a disabled Federal employee in the first step 
of grade GS-2 would be entitled at the time 
of payment. Widows of miners whose deaths 
are due to pneumoconiosis or whose death 
occurred while receiving benefits under this 
part receive benefits at the rate prescribed 
for totally disabled miners. The rates pre
scribed above are increased for dependents at 
the rate of 50 percent for one dependent 
(widow or child), 75 percent for two depend
ents, and 100 percent for three or more de
pendents. 

Under subsection (b), the benefits for 
miners or their widows. will be reduced by 
an amount equal to payments under any 
workmen's compensation, unemployment 
compensation, or State disability insurance 
laws. The amount of such payment would 
also be reduced on account of excess earn
ings of a miner, but not his widow, as pro
vided under section 203 (b) through (e) 
of the Social Security Act of the amount paid 
were a benefit payable under section 202 of 
such act. 

Subsection (c) provides that such bene
fits payable shall not be deemed to be in
come for purposes of the Internal Revenue 
Code of 1954. 

Section 413 
Subsection (a) requires that, except as 

provided in Section 414, benefit claims under 
this part must be filed on or before December 
31, 1972, to be eligible for payments. Once 
benefits are paid, however, on account of 
total disability and the miner dies, the 
widow will continue to receive such bene
fits. 

Subsection (b) provides that the Secre
tary shall utilize, to the greatest extent 
possible and consistent with the purposes of 
this part, the personnel and procedures used 
to determine total disability under Section 
223 of the Social Security Act, as amended. 
All other eligibility factors, such as, but not 
limited to age, required earnings shall be 
ignored. The purpose of this subsection is to 
use established machinery for the det ermi
nation of total disability but in no way to 
be construed as imposing requirements as to 
quarters of earnings, age limitations, etc. 
Claimants under this part shall be reim
bursed for reasonable medical expenses in
curred by them in establishing their claims. 

Subsection (c) requires that claimants 
also file under the applicable State work
men's compensation law before, or simul
taneous with, filings under this part. This 
requirement, however, shall not apply in 
cases where the Secretary finds that such 
filing would be futile because the period 
within which a claim under the State law 
may be filed has expired or because pneu
moconiosis is not compensable under the 
State law or in any other case in which, he 
finds, such filing to be futne. 

Secticm 414 
Subsection (a) provides that benefit 

claims under this part for total d1sab11ity 
must be filed on or before December 31, 1972, 
and death claims must be filed within 6 
months after death of the miner, or by De
cember 31, 1972, whichever is later. Thus, 
where a miner who is totally disabled due to 
pneumoconiosis and eligible for benefits 
later dies, his widow continues to receive 
such benefits as provided in section 412 even 
though death occurred after December 31, 
1972. 

Subsection (b) requires that if a claim is 
filed after December 31, 1971, but before De
cember 31, 1972, the claimant can receive 
benefits through to December 31, 1972, under 
this part. 

Subsection (c) provides that benefits 
under this part shall not be paid for any 
period of disability occurring prior to the 
date a claim is filed. However benefits accrue 
from the date the claim is filed-not the 
date it is approved. 

Under subsection {d), no benefit payments 
shall be made to residents of any State 
which, after enactment, reduces to persons 
eligible under this program the benefits it 
pays under the laws of the State which are 
applicable to its general work force with re
gard to workmen's compensation, unemploy
ment compensation, and disability insur
ance, and which are funded in whole or in 
part by employer contributions. Benefit pay
ments made under State programs funded by 
general revenues are not included in the 
maintenance of effort provision for the reason 
that they are not considered to be work
men's compensation, unemployment com
pensation, and disab111ty insurance programs 
as such programs are generally understood. 
Any changes by a State in such payments 
or programs, including, but not limited to, 
the termination of such payments or pro
grams in the case of persons eligible for 
benefits under this title, that are funded by 
general revenues subsequent to the date of 
enactment of this title shall not affect in any 
way payments under this title to eligible 
miners who are residents of such State. 

Subsection (e) requires that benefits for 
widows under this part on account of death 
of a miner shall be paid if benefits under 
part B were being paid prior to his death 
to the deceased miner because of total dis
ab11ity due to pneumoconiosis, or if the 
miner died prior to January 1, 1973. 

Part C-Claims for Benefits After Decem
ber 31, 1972. 

Section 421 
Subsection (a) requires that on and after 

January 1, 1973, pneumoconiosis disability 
and death claims must be filed under the 
applicable State workmen's compensation 
law, except that, during any period when 
miners or their widows are found not to be 
covered by a State's workmen's compensation 
law which provides adequate coverage for 
this disease, they shall be entitled to claim 
benefits under this part. 

Subsection (b) provides for the listing by 
the Secretary of Labor of such state laws 
that provide adequate coverage for pneu
moconiosis. He shall publish such list by Oc
tober 1, 1972, in the Federal Register and 
from time to time thereafter. During any 
period such State law is not so listed, it 
shall not be deemed to provide such cover
age. Generally speaking, the Secretary will 
determine a state law to have adequate 
coverage for pneumoconiosis if the cash 
benefits under such law and the criteria for 
determining eligibility are not less favorable 
to the claimant than those applicable to 
claims filed before January 1, 1973, under 
part B; that the claim for benefits as filed 
within 3 years of discovery of disease, there 
are in effect provisions with respect to prior 
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and successor operators which are substan
tially equivalent to provisions contained in 
section 422 ( i) , and there are other provisions 
as required by par.agraph (F) . The inclusion 
or failure to list a S1lalte's workmen's com
pensation law is subject to review in the 
U.S. court of appeals for the circuit in 
which the State is located or in the United 
Stwtes Court of Appeals for the District of 
Columbia. 

Section 422 
Under subsection (a) , during any period 

after December 31, 1972, when .a State's 
workmen's compensation law is not so listed, 
the provisions of the Longshoremen's and 
Harbor Workers' Compensation Act, as 
amended, except certain specified sections 
thereof, shall be applicable to each opera
tor of an underground coal mine in that 
State, to the extent the Secretary determines 
them applicable, relative to claims for death 
or total disability benefits due to pneumo
coniosis arising out of employment in such 
mine. The Secretary of Labor is also au
thorized to publish additional provisions by 
regulation, together with all or part of the 
.applicable provisions of said Act other than 
those specifically excluded, when he believes 
such publicaJtion will facilltate the admin
istration of this part and will insure that 
each such operator shall be liable for, and 
secure the payment of, benefits to eligible 
persons. The objective of this provision is to 
provide adequate fiexib111ty in the Secre
tary of Labor in carrying out this provision. 

Under subsection (b), the operator of an 
underground coal mine is made liable for 
benefit payments under this part in those 
States in which a State workmen's com
pensation law is not included on the list 
published by the Secretary of Labor. 

Subsection (c) requires that during such 
period benefits must be paid by the opera
tor to those persons eligible under section 
412(oa) of this title in accordance with the 
regulations promulgated by both Secretaries. 
However, except as prowded under subsec
tion 422(i), no such benefits are payable by 
such operator unless if the death or total 
disability due to pneumoconiosis arose in 
whole or in part while the miner was em
ployed in a coal mine of the operator. It 
should be noted here that the term "opera
tor" is defined in section 3 of the Act and 
that definition applies to this part. 

Subsection (d) provides that benefits paid 
by an operator under this section must be 
paid monthly In the same amount specified 
in section 412 (a) . 

Subsection (e) limits payments to claims 
for benefits during any period after Jan
uary 1, 1973, but, in no event, for any period 
after 7 years after the enactment of this Act. 

Subsection (f) provides that claims for 
benefits under this section must be filed 
within 3 years after discovery of total dis
ability due to the disease, or in the case of 
death due to the disease, within 3 years from 
the date of death. 

Subsection (g) requires that the benefits 
must be reduced by the amount of any com.:. 
pensation received under any Federal or 
State workmen's compensation law because 
of death or disability due to this disease, but 
does not affect medical benefits and related 
care as provided under such law. 

Subsection (h) provides that the regula
tions of Health, Education, and Welfare pro
mulgated under section 411 of this title will 
apply to claims filed under this section. In 
addition, this subsection directs the Secre
tary of Labor to establish standards by regu
lation, which may include appropriate pre
sumptions, for determining whether pneu
moconiosis arose out of employment in a 
particular mine or mines, and he may estab
lish standards for apportioning, where ap
propriate, liabililty for benefit payments 
under this section among more than one 
operator. 

Subsection (1) provides that, during any 
period in which this section is 81pplicable 
to a coaJ mine, an operator who acquired it 
or substantially all of its assets from a per
son who was its operator on and after the 
operaJtive date of this title shall be liable 
for, and secure the payment of, the benefits 
which would have been payable by the prior 
operator under this section with respect to 
miners previously employed in the mine if 
it had not been acquired by such later op
erator. At the same time, however, this sub
section would not relieve the prior operator 
ot any llabillty under this section. Also, it 
would not affect whatever rights the later 
operaJtor might have against the prior op
erator. The intent of this provision is to 
insure that operators cannot escape liability 
under this section or State workmen's com
pensation laws to pay benefits to miners 
previously employed by them by the device 
of transferring their mines and going out of 
business. 

Section 423 
Subsection (a) requires that, during any 

period when a State workmen's compensa
tion law is not listed by the Secretary of 
Labor as provided in this part, the operator 
of an underground coal mine therein must 
secure payment of benefits for which he is 
liable under this part by qualifying as a 
self-insurer, or providing insurance of such 
benefits. 

Subsections b & c set forth what every 
policy or contract of insurance must con
tain to meet the requirements of subsection 
(a) (2). and require that they cannot be can
celled prior to the date specified in the pol
icy or contract for its expiration without at 
least a minimum of 30 days notice to the 
Secretary of Labor and to the operator. 

Section 424 
Under this section, if benefits are due un

der section 422 and an operator liable for 
them has not obtained security or has not 
paid the benefits within a reasonable period 
of time, the Secretary shall pay them to the 
eligible person and such operator shall be 
liable to the United States for any pay
ment under this title. It is specifically in
tended that the right of subrogation estab
lished by this section includes both active 
and inactive miners and to widows to whom 
benefits are paid under eJJther this section 
or part B of this title, to the ex.tent such 
miners and widows are entitled to bentfits 
from any operator under section 422. If 
benefits are due under seotion 422 and there 
is no operator who was required to secure 
such payment, the Secretary shall pay them 
to the ellgible person. 

Section 425 
Under this sedtion the Seoreta.ry may 

utiM.2'le the services of SiOalte and loc:al agen
cies in connootion 'Mith the adminisltration 
of section 4212. 

Section 426 
Under this seot1on, the Secret:&1es of 

Labor a.nct Heallth, Edruca.tion, and Welfare 
are a.u'thordzed to issue regl.l[ations to carry 
out tfu1s tlltle. Also, both Secretarles must 
tmbmit annual repol'tts to the Congress. 
Fina.Uy, tb1s section makes it clear that if a 
State's workm:en's compensat'ion laiw pro
vides greater benefits than those paya,ble 
under tb1s title, stroh l:aw shall no't be con
strued. or held to be in C'O'Ilfi1ct with thls 
t:ltle. 

TITLE V-ADMINISTRATION 

Section 501. Research 
Subsection (a) d.1.rects the Secretary and 

the Secretary of HeaJ.th, Education, and 
Welfare to conduct comprehensive studies, 
experiments, and demonstrations in their 
respective areas of expertise in the field of 
coal mine health and safety. 

Subsection (b) provides that activities 

under this section in the field of coal mine 
health will be carried out by the Secretary of 
Health, Education, and Welfare while activi
ties in the field of coal mine safety will be 
carried out by the Secretary of the Interior. 

Subsection (c) provides that in carrying 
out thi.s section and the research under sec
tions 301(b) and 502(a) the Secretaries may 
use the services of public and private agen
cies and individuals. All information devel
oped under the authority of this act must 
be made available to the general public, un
less an exception or limitation is made by 
the Secretary of the Interior or the Secretary 
of HEW in the public interest. 

Subsection (d) directs the Secretary ot 
Health, Education, and Welfare to conduct 
research and studies on the health condi
tions of nonminers working with or around 
coal products in areas outside coal mines. 

Subsection (e) authorizes separate appro
priations !for health and safety research to 
both Secretaries. 

Subsection (g) authorizes grants by the 
Secretary of Health, Education • • • act to 
experiment with new techniques and equip
ment to improve health and safety on a find
ing by the Secretary that granting the ex
ception will not adversely affect the health 
and safety of the miners. Subsection (g) au
thorizes grants by the Secretary of Health, 
Education, and Welfare for research and ex
periments on respiratory equipment. 

Section 502. Training and education 
This section directs the Secretary to ex

pand programs to educate and train opera
tors and miners relative to health and 
safety, and it would direct that the Secre
tary provide technical assistance to coal 
mine operators in meeting the requirements 
of this act. 

Section 503. Assistance to States 
This section directs the Secretary, in co

ordination with the Secretaries of L~bor and 
Health, Education, and Welfare, to make 
grants to States to conduct studies and to 
carry out plans designed to improve State 
workmen's compensation and occupational 
disease laws as they relate to compensation 
for pneumoconiosis .and injuries in coal mine 
employment, to assist the States in develop
ing and enforcing effective health and safety 
laws and regulations applicable to mines In 
the States, and to promote Federal-State co
ordin'll.ltion and cooperation in improving 
health and safety conditions in the Nation's 
coal mines. 

It provides that in order to receive the 
Federal assistance the State must submit an 
application setting forth its plans to improve 
State workmen's compensation laws, desig
nating the State coal mining inspection or 
safety agency as the agency for admlnister
ing the grant and containing assurance that 
it will have authority to carry out the pur
poses of the assistance, gives assurances that 
an adequate staff will be employed, sets forth 
the plans, policies, and methods t o be fol
lowed in carrying out the grant, provide for 
extension and improvement of the State's 
progran1 for coal mine health and safety, and 
prohibits advance notices of inspections, 
contains the usual common provisions relat
ing to fiscal control and fund accountability 
and for reports to the Secretary, and meets 
additional conditions prescribed by the Sec
retary. The Secretary cannot disapprove an 
application without aJiording the State an 
opportunity for a hearing. If the State is 
aggrieved by the Secretary's decision, an ap
peal lies to the Court of Appeals for the Dis
trict of Columbia. The section further pro
vides that grants may be made to carry out 
the cost of training inspectors, anct to assist 
States in planning and implementing other 
programs for the advancement of healt;h and 
safety in coal mines. The Federal grant may 
not exceed 80 percent of the cost of the pro
gram. It authorizes the appropriation of $3 
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million for the fiscaJ year 1970 and $5 million 
for each succeeding fiscal year to carry out 
the program. 

Section 504. Economic assistance 
This section amends section 7 (b) of the 

Small Business Act, as amended (15 U.S.C. 
636 (b) ) to permit loans to assist coal mine 
operators who qualify under that act as small 
business concerns in the purchasing, re
building, or conversion of equipment and 
other facilities to comply with the standards 
established or promulgated under this act. 
Loans may also be made or guaranteed for 
such purposes under section 202 of the Public 
Works and Economic Development Act of 
1965, as amended. 

Section 505. Inspectors; qualifications; 
training 

This section gives the Secretary authority 
to appoint qualified people as inspectors. 
They must, in general, have practical experi
ence in the mining of coal or as a practical 
mining engineer, or a good educational back
ground. The details of the person's qualifica
tions would be developed by the Secretary 
in an effort to get the most qualified peo
ple. It would authorize the Secretary to work 
with educational institutions and the op
erators and the States in developing and fi
nancing cooperative programs to train se
lected persons as inspectors and to train 
others for possible selection as inspectors. 
Because of the immediate need to hire quali
fied persons as inspectors, the statutory and 
other limitations on personnel would not 
apply to inspectors and other persons needed 
to carry out the provisions of this act. The 
Congress is aware that this Act cannot be 
effective without sound and vigorous ad
ministration by well-qualified and dedicated 
personnel. It will require a great number of 
well trained personnel in the next several 
months to insure that the Act will be prop
erly administered from the beginning. The 
history and record of health and safety in 
this industry requires no less than such ef
fective administration. Coal mine health and 
safety enforcement and research no longer 
can be the stepchild to mineral production 
or to other programs of the Department of 
the Interior. They must be substantially ex
panded and improved. 

Section 506. Effect on State laws 
This section provides that only State laws 

less stringent than this act or those in con
filet with this act shall be superseded. 

Section 507. Administrative procedures 
This section provides that certain pro

cedures in title 5 of the United States Code 
would not apply to notices, orders or deci
sions issued under this act because the act 
prescribes the procedures to be followed. 

Section 508. Regulations 
This section authorizes the issuance of 

regulations to carry out the act. 
Section 509. Operative· date and repeal 
This section establishes the operative date 

of the various titles of the act and provides 
for the repeal of the Federal Coal Mine 
Safety Act, as amended. In some cases, earlier 
dates 1n a particular title and prescribed 
and it is the purpose of this section that 
those dates be made. 

Section 510. Separability 
This section assures the continued effec

tiveness of the remainder of the act in the 
event any of its provisions are held invalid. 

Section 511. Reports 
This section provides for separate annual 

reports and recommendations to the Con
gress by the Secretary and the Secretary of 
Health, Education, and Welfare. 

This title clearly delineates the areas of 
responsibllity in the field of health and 

safety research by both Secretaries. The de
lineation 1s consistent with titles I through 
III of the act which also establish the roles 
of both Secretaries and lt is the intent of the 
Congress that this delineation be followed. 
It is also intended that both Secretaries take 
the initiative and use the broad mandates 
set forth in this act to improve the health 
and safety of miners rapidly. The annual 
reports required by this section must pro
vide detailed information of the actions taken 
and not taken by both Secretaries in meet
ing these responsibilities in order that the 
Congress may annually assess how effective 
they have been. 

Section 512. Special report 
This section requires a special report from 

the Secretary on Federal-State cooperation. 
Section 513. Jurisdiction; limitation 

This section prohibits the temporary en
joining of any statutory health or safety 
standard in any proceeding in which the 
standard's validity is in issue. 

There follows a brief summary of a time
table of actions the Congress established by 
this bill which Congress intends must be met 
with the urging and cooperation of the 
miners and their representatives and the 
operators: 
TIMETABLE OF ACTIONS BY SECRETARY OF THE 

INTERIOR AND SECRETARY OF HEALTH, EDU
CATION, AND WELFARE 

(Action and Due Date After Enactment) 
1. Publish proposed health and safety 

standards for surface coal mines (Sec. 101 
(i)), Secretary of Interior, 15 months after 
enactment. 

2. Publish proposed health and safety 
standards for surface areas of underground 
coal mines (Sec. 101(1)), Secretary of In
terior, 15 months after enactment. 

3. Publish all interpretations; regulations, 
and instructions not inconsistent with this 
Act (Sec. 101 (j)), Secretary of Interior, im
mediately. 

4. Appoint separate advisory committee on 
coal mine health and safety research (Sec. 
102), both Secretaries, 3 months after en
actment. 

5. Prescribe methods, locations, intervals 
and manner of sampling respirable dust (Sec. 
202(a)), both Secretary, jointly, 2 months 
after enactment. 

6. Establish time schedule for reducing 
respirable dust concentrations below estab
lished levels, Secretary of Health, Education, 
and Welfare, beginning 12 months after en
actment. 

7. Prescribe specifications for taking chest 
roentgenograms (Sec. 203 (a) ) , Secretary of 
Health, Education, and Welfare, within 6 
months after enactment. 

8. Establish and publish proposed manda
tory health standards re: noise (Sec. 206), 
both Secretaries, within 6 months after en
actment. 

9. Prescribe manner for testing noise level 
at a coal mine (Sec. 206), Secretary of 
Health, Education, and Welfare, within 6 
months after enactment. 

10. Initial approval of roof-control plans 
(Sec. 302(a)), Secretary of Interior, 5 
months after enactment. 

11. Prescribe minimum air quantity and 
velocity reaching working face (Sec. 303 
(b)), Secretary of Interior, within 6 months 
after enactment. 

12. Prescribe maximum respirable dust 
level for intake aircourses (Sec. 303(b)), 
Secretary of Interior, within 15 months after 
enactment. 

13. Initial approval of ventilation and 
methane and dust control plan (Sec. 303 
(o)), Secretary of Interior, within 6 months 
after enactment. 

14. Initial approval of plan of emergency 
action when mine fan stops (Sec. 303 (t) ) , 

Secretary of Interior, within 5 months after 
enactment. 

15. Conduct survey of availabil1ty of per
missible electric face equipment and publish 
same (Sec. 305(a) (5)), Secretary of Interior, 
within 12 months after e·nactment. 

16. Prescribes procedures and safeguards for 
making repairs on high-voltage lines (Sec. 
307(d)), Secretary of Interior, within 3 
months after enactment. 

17. Establish Ininimum requirements fore 
firefighting equipment (Sec. 311 (a)), Sec
retary of Interior, 3 months after enact
ment. 

18. Prescribe specifications for fire suppres
sion devices (Sec. 311(e) ), Secretary of In
terior, within 15 months after enactment. 

19. Require that devices for warning of 
fires be installed on belt conveyors. Sec. 311 
(g)), Secretary of Interior, within 5 months 
after enactment. 

20. Prescribe schedule for monthly fire sup
pression devices on belt haulageways (Sec. 
311 (g)), Secretary of Interior, 3 months after 
enactment. 

21. Pres~ribe illumination standards (Sec. 
317(e)), Secretary of Interior, within 12 
months after enactment. 

22. Estalblish methane lixnits in or on sur
face of coal handling facilities (Sec. 317 (h) ) , 
Secretary of Interior, within 15 months after 
enactment. 

23. Prescribe minimum standards for emer
gency medical aid, Secretary of Health, Edu
cation, and Welfare, within 3 months after 
enactment. 

24. Prescribe improved methods re: provid
ing adequate oxygen (Sec. 317(o)), Secre
tary of Interior, after operative date of Title 
III. 

25. Establish procedures for issuing per
mits re: hazards from cave-ins of tunnels 
under water (Sec. 317(r)), Secretary of In
terior, prior to operative date of title III. 

26. Propose standards for preventing ex
plosions from gases other than methane and 
for testing such gases (Sec. 317(t)), Secre
tary of Interior, within 15 months after 
enactment. 

27. Prescribe minimum Federal standards 
for "certified" or "registered" persons (Sec. 
318(a)), Secretary of Interior, prior to op
erative date of title III. 

28. Establish requirements for persons 
qualified as electricians (Sec. 318(b)), Secre
tary of Interior, prior to operative date of 
title. 

29. Establish specifications re: permissible 
(Sec. 318(c)), Secretary of Interior, prior to 
operative date of title. 

30. Prescribe procedures for field testing 
and approval of electric face equipment (Sec. 
318(i)), Secretary of Interior, prior to oper·a
tive date of title. 

31. Study of ways to coordinate Federal 
and State activities in the field of coal 
mine health and safety (Sec. 512), Secretary 
of Interior, as soon as practicable after en
actment. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the conference 
report. 

Mr. GRIFFIN. Mr. President, I wanted 
to very briefty renew the concern I ex
pressed earlier in connection with the 
amendment of the Senator from West 
Virginia <Mr. RANDOLPH) about the cost 
that will be involved in this final con
ference report. I wish it were as reason
able as described by the distinguished 
Senator from New Jersey. It is a matter 
of serious concern. 

Mr. RANDOLPH. Mr. President, last 
December the Members of the Congress, 
in effect, said that we would pass effec
tive, strong legislation for coal mine 
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health and safety. That has been the 
commitment of Congress. It is now being 
completed. 

Mr. JA VITS. Mr. President, the coal 
mine health and safety bill reported by 
the conference is the product of months 
and months of work by the members of 
our Committee on Labor and Public 
Welfare and the House Committee on 
Education and Labor, and their staffs. 
The bill now before us represents, with
out question, the most comprehensive 
health and safety legislation ever brought 
before the Congress. The bill is, in a true 
sense, a landmark; one which repre
sents a real turning point on our attitude 
toward health and safety of workers in 
this country and particularly the years 
of neglect of the workers in the most 
dangerous industry in America: coal 
mining. 

Equally important, for the first time, 
this bill recognizes the Federal responsi
bility toward workers who have become 
the victims of occupational disease, in 
this case one of the deadliest of all occu
pational diseases, coal workers' pneu
moconiosis or "black lung." 

Mr. President, I would like to compli
ment the distinguished Senator from New 
Jersey, who as the chairman of the Sub
committee on Labor, has given of him
self unsparingly in managing the Senate 
bill during a period of over 9 months. 
I also want to pay tribute to the Senator 
from West Virginia (Mr. RANDOLPH) 
whose spirit and knowledge of the coal 
industry were of such help to all of us 
on the Senate side. 

Mr. President, for the widows of the 
miners who died so tragically last year 
at Farmington, W.Va., and for the many 
miners who have died in past years, in
cluding the 13 months which have 
elapsed since the Farmington tragedy, 
this bill is too late. It also comes too late 
to help those thousands of miners who, 
as a result of exposure to coal dust over a 
period of many years, have contracted 
pneumoconiosis, thus being condemned 
to spend their declining years enfeebled 
and gasping for every breath. 

We cannot restore the gift of life to 
those who have been killed, nor is there 
any medical process known which would 
restore to normalcy lungs ravaged by 
years and years of exposure to respi
rable coal dust. We can, however, do all 
that is possible to reduce this awful toll 
of life, limb, and breath in the future; 
furthermore, we can ensure that those 
unfortunate miners who have been to
tally disabled by black lung receive some 
minimal amount of benefits which would 
enable them and their widows and chil
dren to live with some small amount of 
economic security. That, in essence, is 
what has been done in this report. 

I know that the health and safety pro
visions of this bill will cost money. Op
erators will be required to change exist
ing practices and install new types of 
equipment, sometimes at considerable 
cost. We have attempted to moderate 
that cost to the extent that we could, 
through appropriate extensions of time, 
and through help in the form of small 
business loans, but we have not sacrificed 

principle. In this bill, health and safety 
come first, and economics follow. 

The health and safety provisions con
tained in the bill are, in general, a merger 
of the strongest provisions of both the 
House and the Senate bills. That is par
ticularly true with respect to the dust 
standards. They are not controversial 
and are covered in the conference report 
and the statement of the House manag
ers, as well as the section-by-section 
analysis which has been prepared. 

I do want to discuss, in some detail, 
title IV of the bill relating to compensa
tion for black lung victims and their 
widows, because it is the part of the bill 
which is the most controversial. I per
sonally have had a great deal to do with 
some of its provisions. At my request the 
Secretary of the Interior submitted cost 
estimates of the benefit program under 
title IV of approximately $150 million to 
$383 million. Furthermore, yesterday the 
administration, through the Secretary of 
Labor, announced its opposition to title 
IV on the basis of its cost and the fact 
that it represented an intrusion by the 
Federal Government into State work
men's compensation programs. 

I do not believe that this program will 
cost what Secretary Hickel has estimated 
it will. · 

In particular, the estimate should be 
adjusted to reflect an average number of 
dependents of one rather than 1.5, at 
least 2,000 or 3,000 more workers than 
assumed in the estimate as presently re
ceiving workmen's compensation pay
ments, and the amounts which will be 
offered or recovered under section 424. 
With these adjustments, the actual an
nual cost of this bill during the first years 
after enactment is estimated by my staff 
at $80 to $100 million and certainly .no 
more than $120 million, per year. 

Furthermore, I believe that title IV 
should not be condemned as an invasion 
of States rights, but rather praised as a 
step to insure that the victims of this 
tragic occupational disease receive some 
bare minimum of compensation, with the 
cost to be borne by the Federal Govern
ment, insofar as workers for whom no 
employer liability can be established un
der traditional workmen's compensation 
criteria, and by the employers insofar as 
their responsibility can be established 
under such traditional criteria. 

The provisions relating to benefits for 
victims of black lung in the House and 
Senate bills differed considerably. How
ever in adopting the compensation pro
visions contained in their respective bills, 
both the House and the Senate explicitly 
based their action on the incontestable 
fact that, with the possible exception of 
Pennsylvania, the workmens compensa
tion programs of the States had utterly 
failed thousands of coal miners through
out the country who have become totally 
disabled or who have died from black 
lung. The Senate, by an extraordinary 
91 to 0 vote, agreed to establish an in
terim emergency program, with the 
States paying half the cost in the third 
and fourth years, pending a study and 
recommendations by the Secretary of 
Health, Education, and Welfare of a 

permanent solution. That study was to 
include the desirability of employer fi
nancing, among other things. 

It will also be recalled that the com
pensation program originally proposed 
to the Senate would have been paid for, in 
part, with half the proceeds of the assess- · 
ment which would have been imposed on 
operators under the bill as reported by 
the committee. The assessment was de
leted from. the bill, but only because of 
the point of order raised by the Senator 
from Vermont. 

The House, by an overwhelming vote, 
approved what amounted to a per
manent, federally financed program. 
Under the House bill, benefits were pay
able to totally disabled miners for life 
and to the widows of miners who died 
from pneumoconiosis, with a time limit 
of 7 years for claims to be filed by 
miners and no time limit at all for wid
ows. The House program clearly would 
have cost more to the Federal Govern
ment than the Federal payments part of 
title IV of the bill reported by the confer
ence committee. 

Now, though the administration did 
not actively oppose the House bill, it op
poses the conference bill. Previously, the 
administration did not indicate that it 
preferred the Senate to the House ver
sion of the bill. 

The Secretary of Labor urges that we 
should encourage the States to improve 
their laws. But, and this is the crux of 
the matter, he says that in the last analy
sis we must· continue to rely on State 
laws. In essence, the administration view 
is that Congress must refrain from doing 
anything to insure that disabled workers 
receive even a bare minimum of benefits 
even though under most State laws they 
have no entitlement to benefits. 

A few months ago, the administration 
sent to the Congress proposed occupa
tional health and safety legislation. 
which I was privileged to sponsor in the 
Senate. The President's message and the 
testimony of the Secretary on the bill 
made it absolutely clear that the reason 
this legislation is necessary is because 
the States and private industry are sim
ply not doing a good enough job. The 
proposed occupational health and safety 
bill recognizes, quite properly, that where 
the States are now doing a good job they 
ought to be permitted to continue, but 
where they are not, the Federal Govern
ment ought to step in. Furthermore, all 
the States should meet Federal minimum 
standards. 

If the Federal Government has a 
proper role to play in preventing occupa
tional diseases and injuries from occur
ring, does it not have an equally proper 
role to play in endeavoring to see that 
the unfortunate victims of occupational 
diseases and injuries receive minimum 
adequate compensation? 

Now let me be clear on one matter: 
I am certainly not an advocate of fed
eralization of workmen's compensation 
law, either generally or with respect to 
black lung in particular; and the con
ference report does no such thing. That 
would have been an indefensible waste 
of the administrative apparatus and ex-
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pertise that presently does exist in the 
States. Nor do I deny for a moment that 
the States themselves deserve full credit 
for the development of the workmen's 
compensation concept, truly one of the 
pioneering social reforms of this century. 
But we can and we should require State 
workmen's compensation programs to 
meet bare minimum standards of de
cency. What is involved, in the last anal
ysis, is the principle that industry 
should bear the cost of benefits for its 
injured and diseased workers. It is on 
that principle that I offered the compro
mise adopted by the conference which 
reduced the 7-year fully federally 
funded program of the House bill to a 
3-year Federal program, followed by a 
program based on minimum workmen's 
compensation benefits payable by em
ployers under State laws, or, if the State 
law did not require the payment of ade
quate benefits, under Federal law. That 
is what title IV does in the case of death 
or total disability due to black lung. 

The proposal which is embodied in 
title IV of the bill is, in fact, much less of 
an intrusion on the general principles 
of workmen's compensation than was the 
House bill, which would have covered, 
under a completely Federal program, ac
tive miners as well as inactive miners 
who filed claims within a maximum pe
riod of 7 years and widows who filed 
claims at any time. 

Under title IV of the conference bill 
there is a general cutoff date of Decem
ber 31, 1971, on the filing of claims for 
permanent Federal benefits--with cer
tain exceptions for widows. In the case 
of claims filed anytime in 1972, benefits 
are payable under the Federal program 
only until December 31, 1972. Commenc
ing January 1, 1973, claims must be filed 
under State workmen's compensation 
laws unless the applicable State law has 
failed to meet certain minimum criteria 
for adequate coverage of pneumoconiosis. 
If the State law fails to meet these cri
teria, operators will be liable to pay bene
fits under Federal law. The criteria which 
State laws must meet include payment 
of benefits for total disability or death 
due to pneumoconiosis arising out of 
employment substantially equivalent to 
or greater than the benefits payable un
der the federally financed part of the 
program; that is, $136 per month for 
a miner or widow with no dependents, 
$204 if there is one dependent, $238 if 
there are two dependents, and $272 for 
three or more dependents. 

These amounts, it should be noted, are 
far below the 66% percent of the average 
miner's monthly pay, the percentage 
recommended by the U.S. Labor Depart
ment for workmen's compensation pay
ments in the case of total disability. 

Another criterion which the State law 
must meet is that the standards for de
termining total disability or death due to 
pneumoconiosis must be equivalent to 
those established by the Secretary of 
Health, Education, and Welfare under 
the Federal benefits program. This is 
'particularly important since it is because 
black lung has simply not been recog-

nized as an occupational disease until 
very recently that most workmen's com
pensation laws have failed to provide 
adequate coverage to coal miners. The 
standards for determining total disabil
ity will, at least initally, be those ap
plied under the OASDI program. They 
generally require that a person be unable 
to pursue gainful employment for at 
least 1 year before he is considered 
totally disabled. 

Another important criterion is a stat
ute of limitations on the filing of claims 
of 3 years from the discovery and it is 
discovery, not occurrence, of total dis
ability due to 'pneumoconiosis or death 
due to the disease, whichever is later. 
This criterion is designed to insure that, 
to the extent possible to do so consis
tently with traditional workmen's com
pensation criteria, after December 31, 
1972, the cost of benefits for at least some 
of the active and inactive miners and 
widows elegible for benefits under the 
federally financed program will be borne 
by the operators of the mines in which 
such miners were employed and whose 
pneumoconiosis arose out of their em
ployment in such mines. 

The cost of any Federal benefits to 
such miners and widows will be reduced 
either through the operation of the off
set provisions applicable with respect to 
workmen's compensation payments un
der part A or, in case the miner or widow 
for some reason does not file a claim for 
such benefits, through payments by the 
operator liable for the benefits to the 
Federal Government, as subrogee, under 
section 424. 

State laws will also have to contain 
provisions governing the liability of suc
cessor operators included in section 423, 
which are designed to prevent any oper
ator from escaping liability to pay com
pensation by the simple expedient of 
transferring ownership of the mine prior 
to January 1, 1973. Just such transfers 
have occurred, on a wholesale basis, to 
escape liability under the laws of at least 
one State. 

Finally, State laws will have to meet 
other minimum criteria, based on pro
visions of the Longshoremen's and Har
bor Worker's Compensation Act as the 
Secretary of Labor specifies in order to 
insure that adequate coverage for total 
disability or death due to pneumoconiosis 
is provided, but these may not be incon
sistent with the criteria I have previously 
mentioned. Thus, the Secretary could 
not require any State to raise its level of 
benefits above those specified in section 
412. 

If a State law meets these criteria, that 
is the end of the matter, so long as it con
tinues to do so. If, however, the State law 
does not meet these criteria, then oper
ators of mines in such States are made 
liable to pay and secure benefits under 
Federal law itself. The benefit levels are 
the same as those provided under the 
federally financed program; the stand
ards for determining death or total dis
ability due to pneumoconiosis are the 
same as those applicable under the Fed
eral program; provisions governing the 

liability of successor operators apply as 
described above, and the appropriate sec
tions of the Longshoremen's and Harbor 
Worker's Compensation Act are made 
applicable. The Secretary of Labor is 
also given the power to prescribe addi
tional provisions, not inconsistent with 
the provisions of the bill, as necessary 
to carry out the purpose of this part. 

The result of this compromise is to sub
stantially reduce the Federal cost of the 
program from the House bill through 
the application of traditional workmen's 
compensation principles. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the conference 
report. 

The report was agreed to. 

DEPARTMENT OF DEFENSE APPRO
PRIATION Bn..L, 1970---CONFER-
ENCE REPORT . 

Mr. ELLENDER. Mr. President, I sub
mit a report of the committee of con
ference on the disagreeing votes of the 
two Houses on the amendments of the 
Senate to the bill (H.R. 15090) making 
appropriations for the Department of 
Defense for the fiscal year ending June 
30, 1970, and for other purposes. I ask 
unanimous consent for the present con
sideration of the report. 

The PRESIDING OFFICER. The re
port will be read for the information 
of the Senate. 

The legislative clerk read the report. 
<For conference report, see House 

proceedings of December 17, 1969, pp. 
39721-39723, CONGRESSIONAL RECORD). 

The PRESIDING OFFICER. Is there 
objection to the present consideration 
of the report? 

There being no objection, the Senate 
proceeded to consider the report. · 

Mr. ELLENDER. Mr. President, I wish 
to say that we had a very good con
ference with Members of the House. As 
a matter of fact, we were in session only 
about 3 or 4 hours and ironed out all 
of our differences in that length of time, 
which is somewhat unusual. 

Mr. President, the conference com
mittee agreed on an appropriation of 
$69,640,568,000. This is an amount of 
$8,099,632,000 under the original budget 
estimate, and an amount of $5,637,632,-
000 under the revised budget estimate. 
It is $317,912,000 over the amount al
lowed by the Senate and $319,480,000 
under the amount allowed by the House. 

The results represent the best com
promise that the Senate conferees could 
achieve. I wish to make special note of 
the fact that the net effect of the fund
ing action of the conferees is an almost 
perfect example of the give-and-take of 
the American democratic system. The 
pluses and minuses, over all, nearly bal
ance in what was receded by each House. 
This was not done by design, and no 
running totals influenced any decision. 
It was purely fortuitous. But it does rep
resent the spirit of the conference in 
which each mem:ber was concerned only 
with what was best for our country. 

I shall report on the more important 
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items in conference and be available for 
any questions that might arise. 

Probably the single most important 
action of the conference was that con
nected with the conversion of Polaris 
submarines to Poseidon submarines and 
the related missile system production. It 
will be recalled that the budget requested 
funds for the conversion of six subma
rines during fiscal year 1970. The House 
went along with this, but the Senate al
lowed only two. The Senate's position was 
that in the Polaris we had a highly relia
ble strategic missile system and that we 
should not proceed too hastily in con
verting a system we knew had to be 
proven until such time as the replace
ment system-the Poseidon-was de
monstrably proved as reliable. In the 
conference a compromise was effected, 
providing for the conversion of four sub
marines when it became clear that the 
most efficient and economical manner in 
which to schedule the conversion pro
gram was through the conversion of four 
submarines in fiscal year 1970. The con
ferees agreed to provide no funds for the 
overhaul of Polaris submarines. The net 
effect of these actions was an increase 
over the Senate bill of $250.3 million. We 
also agreed that the funding program 
agreed to was in no sense a commitment 
of the Congress approving a specific 
number of conversions of Polaris sub
marines in fiscal years 1971 and 1972. · 

Speaking personally, I would have pre
ferred to have maintained the Senate po
sition, for I believe it to be economically 
hazardous to proceed with any system 
until all research, development, test, and 
evaluation problems have been ironed 
out. 

The second largest item on which the 
Senate conferees receded was its reduc
tion of $30.4 million for international 
military headquarters which had been 
allowed in the House. The Senate's posi
tion on this matter, Senators will recall, 
was that the Department of Defense ap
propriation bill was not the proper ve-

hicle for these funds. Rather, it was 
thought that these appropriations should 
have been included in the foreign assist
ance appropriation. However, as we went 
to conference, the funds had not been in
cluded in the House version of that bill 
nor in the bill as reported by the Senate 
committee. 

Mr. FULBRIGHT. Mr. President, will 
the Senator yield? 

Mr. ELLENDER. I yield. 
Mr. FULBRIGHT. I agree with the 

Senator on what he has just said, and I 
associate myself with his statement. 

It was because funds for the support of 
international military headquarters had 
not been in the House bill that the ac
tion was taken, but the jurisdiction had 
always heretofore been in the Foreign 
Relations Committee for this item, and I 
hope that next year it will be again. 

Mr. ELLENDER. The Senator is cor
rect. These funds have heretofore been 
carried in the military assistance appro
priations. 

Mr. FULBRIGHT. I think the action 
was entirely proper. 

Mr. ELLENDER. Under these circum
stances the Senate receded and agreed to 
the inclusion of the funds in the Defense 
Appropriations Act for fiscal year 1970 
but agreed to require the Bureau of the 
Budget to study this matter to determine 
where these functions should be provided 
for in future budgets. In other words, it 
is my hope that it will go back where it 
properly belongs. 

The Senate conferees --vere successful 
in retaining a number of important items 
found in the Senate bill. One of these 
dealt with the availability of appropria
tions in future years in those appropria
tions previously referred to as "no-year" 
appropriations inasmuch as these pro
curement and research and development 
appropriations for many years have been 
available until expended. The conference 
agreement accepts the Senate version of 
a change in this availability. "Shipbuild
ing and conversion" unobligated balances 
that are 5 years old shall be included in 

the budget for rescission. All other pro
curement unobligated balances that are 
3 years old shall !Je similarly included in 
the budget for rescission. The same ap
plies to all research, development, test, 
and evaluation unobligated balances, 
~nly the period is limited to 2 years. I be
lieve these provisions to be extremely 
worthwhile from the standpoint of econ
omy since these actions will have the 
force of placing congressional control 
over all such balances. 

The Senate conferees were successful 
in retaining the amendment made on the 
Senate floor prohibiting the use of funds 
provided in this act to finance the intro
duction of American ground combat 
troops into Laos and Thailand. 

Mr. FULBRIGHT. Mr. President, will 
the Senator permit me to congratulate 
him on retaining that item? 

Mr. ELLENDER. I thank the Senator 
very much. Of course, the fact that 
shortly before the conference, the Presi
dent stated his approval of the amend
ment made the job of the Senate con
ferees much easier. 

The conferees spent considerable time 
in working out the disagreement related 
to Navy ship repair. Final agreement ap
proved the following language contained 
in the conference report: 

The conferees feel that the morale and 
retention rate of Navy personnel is of para
mount importance and recommend that ship 
repair work be performed in, or as near as 
possible to-up to 300 miles of-the home 
port of the vessel when it cannot be accom
plished at the home port itself. 

It was the view of the Senate con
ferees that this was an equitable adjust
ment of a controversial matter. 

Mr. President, I ask unanimous con
sent to have printed in the RECORD a tab
ulation summarizing congressional ac
tion on each appropriation included in 
the Department of Defense appropriation 
bill. 

There being no objection, the table was 
ordered to be printed in the RECORD, as 
follows: 

SUMMARY OF CONGRESSIONAL ACTIONS ON THE DEPARTMENT OF DEFENSE APPROPRIATION BILL, 1970 (H.R. 15090) 

TITLE I-MILITARY PERSONNEL 

Original budget Revised budget New budget New budget 
New budget estimates of new estimates of new (obligational) (obligational) 

(obligational) (obligational) (obligational) authority authority 
authority, authority, authority, recommended recommended 

fiscal year 1969 fiscal year 1970 fiscal year 1970 in the House bill in the Senate bill Item 

(1) (2) (3) (4) (5) (6) 

Mili tary personnel , Army ______ . 1$8, 409, 969, 223 $8, 535, 000, 000 $8, 551 , 700, 000 $8, 312, 000, 000 $8, 1 07. 000, 000 
Mil itary personnel, Navy . •.. ..• 14, 455,200, 000 4, 526, 000, 000 4, 508, 500, 000 4, 370, 000, 000 4, 368, 400, 000 
Military personnel, Manne 

Corps ___ ______ _____ _ •• ____ • 11, 534, 734, 204 1, 580, 000, 000 1, 577, 000, 000 1, 518,000, 000 1, 518, 000, 000 
Milita ry personnel, Air Force___ _ 6, 093, 600, 000 5, 959, 000, 000 5, 952, 800, 000 5, 835, 300, 000 5, 823, 000, 000 
Reserve personnel , Army __ ____ _ 287, 200, 000 311 , 000, 000 311 , 000, 000 308, 000, 000 306, 700, 000 
Reserve personnel, Navy.. .. . . . 129,150,000 139, 700, 000 140, 400, 000 131, 400, 000 127, 900, 000 
Reserve personnel, Manne 

Corps. _____ • • .. ___ . •• ••• - -. 36,550, 000 45, 700, 000 45, 700, 000 45, 000, 000 45,000, 000 
Reserve personnel, Air Force . ..• 71 , 800, 000 87, 700, 000 88, 200, 000 83, 400, 000 81 , 200, 000 
National Guard personnel, 

Army _____ ••••.• • ___ •• --- • • 320, 900, 000 363, 500, 000 363, 500, 000 356, 800, 000 356, 800, 000 
National Guard personnel, 

Air Force ________________ _ 88, 000, 000 101 , 600, 000 103, 100, 000 97, 300, 000 97, 300, 000 

Conference 
action 

(7) 

$8, 107, 000, 000 
4, 368, 400, 000 

1, 518, 000, 000 
5, 823, 000, 000 

306, 700, 000 
131, 400, 000 

45, 000, 000 
81,200, 000 

356, 800, 000 

97, 300, 000 

Total, title !- Mil itary 
personnel 2 __ ______ __ 121, 427, 103, 427 21 , 649, 200, 000 21, 641 , 900, 000 21, 057, 200, 000 20, 831, 300, 000 20,834, 800,000 

Footnotes at end of table. 

Conference action compared with-

Revised 
budget 

estimate House Senate 

(8) (9) (10) 

-$444, 700, 000 -$205, 000, 000 --- -- - --- - ----- -
-140, 100,000 -1, 600, 000 ----- - --------- -

-59, 000, 000 - --- ----------- -- - --- -- - --------
-129, 800,000 -12,330, 000 -- - -- - - -- --- -- -· 

-4, 300, 000 -1, 300, 000 ---------- - -----
-9, 000, 000 - - --- - -- - -- - - -- - + 3, 500, 000 

-700, 000 - --- ------------ - - - -- - - --- - - - - - -
-7,000, 000 -2,200,000 ------ ---- --- - - -

-6,700,000 - ---- - - -- - -- --- -- ---- -----------

-5, 800, 000 - - --- - - -- - - ----- -- ------------- -

-807, 100, 000 -222, 400, 000 + 3,500,000 
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SUMMARY OF CONGRESSIONAL ACTIONS ON THE DEPARTMENT OF DEFENSE APPROPRIATION BILL, 1970 (H.R. 15090) -Continued 

TITLE II-RETIRED MILITARY PERSONNEL 

Original budget Revised budget New budget New budget 
New budget estimates of new estimates of new (obligational) (obligational) 

(obligational) (obligational) (obligational) authority authority 
authority, authority, authority, recommended recommended 

fiscal year 1969 fiscal year 1970 fiscal year 1970 in the House bill in the Senate bill Item 

(1) (2) (3) (4) (5) (6) 

Conference 
action 

(7) 

Conference action compared with-

Revised 
budget 

estimate House 

(8) (9) 

Senate 

(10) 

Retired pay, Defense ___ ______ __ $2, 450,000,000 $2,735,000,000 $2,735,000,000 $2,735,000,000 $2,735,000, 000 $2,735,000,000 ---------------- -- - --------- - - - -- - -- --- - - --- - -----

TITLE Ill-OPERATION AND MAINTENANCE 

Operation and maintenance, 
Army __ ____ __ ___ __ ____ __ ___ $7,963, 310,000 $7,596, 000,000 $7,504, 500,000 $7,214,447, 250 $7,185,841,000 $7,214,447,250 

Operat1on and maintenance, 
Army, 1966 (appropriation to 

-$290, 052,750 ---- --- - - --- --- - + $28, 606, 250 

liquidate contract authoriza-
tion>- - -- - -- ---- ------ -- -- - - --- -- -- - - - - - - - -- (142,165, 000) (142,165, 000) ____ ____ _____ __ _ (1) (1) - - ---- - - - ---- -- -- -- - --- --- -- -- -- -- ------ -- --- -- - --

Operation and maintenance, 
Navy __ ___ ____ _ --- -- -- ------ 5, 376, 200,000 5, 383, 000,000 5, 323,700,000 5, 037,300, 000 5, 129,200,000 5, 037,300,000 -286, 400, 000 ___ - - ----- ------ -91,900, 000 

Operation and maintenance, 
Navy, 1966 (appropriation to 
liquidate contract authoriza-
tion)____ __ ___ _____ ____ ___ ____ _________ _____ (66, 000, 000) (66, 000, 000) _______ _______ _ _ 

Operation and maintenance, 
Marine Corps___ ____ __ _____ _ 455,190,000 

Operation and maintenance, 
Marine Corps, 1966 (appro-
priation to liquidate contract authorization) __ __ __ _____ __ _ -- __ _____ ___ __ __ _ 

457' 000, 000 457' 000, 000 420, 000, 000 

(2, 500, 000) (2, 500, 000) ______ ____ _ -- - --

(1) (1) - - ------- - ----- - --- - ---------- -- - - - -- -- - ----------

420, 000, 000 420, 000, 000 -37,000, 000 -- - - - --- - --- - -- - --------------- -

(1) (I) -- - --------- --- - --- - ---- --- ---- - - -- - - -- --- - ------ -
Operation and maintenance, Air 

Force • • ___ _ --- - - - -- - -- ---- - 6, 866,700, 000 6, 716, 000,000 6, 711,700, 000 6, 454,500, 000 6, 445, 000,000 6, 445,900, 000 -265, 800, 000 -$8, 600, 000 + 900,000 
Operation and maintenance, 

Defenseagencies __ ____ _____ _ 1,068, 800,000 1,098, 000,000 1,095, 000, 000 1, 074, 600, 000 1,069,400,000 1,069,400,000 -25, 600, 000 -5,200,000 - - - --- - -- ------ -
Operation and maintenance, 

Army National Guard __ ___ ___ 276,164,000 306, 000, 000 306, 000, 000 
Operation and maintenance, 

Air National Guard ____ ______ 277, 800,000 333, 334, 000 342, 534, 000 
National Board for the Promo-

tion of Rifle Practice, ArmY- - --- - ---- - ------- ---- -- ---------------------- -- ---
Claims, Defense_______ ______ __ 38,000,000 41 , 000, 000 41, 000, 000 
Contingencies, Defense____ _____ 10,000,000 10,000, 000 10, 000, 000 
Court of Military Appeals, 

Defense_____________ ___ ____ 654,000 666,000 666,000 

300, 000, 000 

330, 534, 000 

297' 800, 000 

330, 534, 000 

52, 750 -- -------- - -- - - -
41 , 000, 000 37,000, 000 
5, 000, 000 5, 000, 000 

666, 000 666, 000 

297. 800, 000 -8,200,000 -2, 200, 000 - -- -- -- - --- -----

330, 534, 000 -12, 000,000 - -- - - -- - -------- - - -- - -- -- - - -- - --

52,750 +52, 750 -- -- ---- - - - ----- + 52, 750 
39, 000,000 -2, 000, 000 -2,000,000 + 2. 000,000 

5, 000, 000 -5,000,000 ---- - - -------- - ------ - ----- -----

666, 000 ----- --- - ---- - - --- --- --- -------------- -- ----- -----

Total, title 111-Qpera-
tion and maintenance .• 22,355, 818,000 21, 941, 000,000 21,792, 100, 000 20,878,100,000 20, 920,441 , 000 20, 860, 100,000 -932, 000, 000 -18, 000, 000 -60, 341, 000 

TITLE IV-PROCUREMENT 

Procurement of equipment and 
missiles, Army ____ ___ ______ _ $5, 671 , 500, 000 $5,933,000,000 $5, 069,100, 000 $4,281, 400, 000 $4, 254, 400, 000 $4, 254, 400, 000 -$814, 700, 000 -$27, 000, 000 ---------- - -- __ _ 

Transfer from stock funds. . (510, 000, 000) (50, 000, 000) (50, 000, 000) (50, 000, 000) (50, 000, 000) (50, 000, 000) - - - - -------- - ---- - -- - - - - -- - -- ----- - --- - ---- - - - - -- -
Procurement of aircraft and 

missiles, Navy______ _____ ___ 2, 574, 300, 000 3, 409, 000, 000 3, 235, 500, 000 2, 696,600,000 2, 465, 500, 000 2, 620,000,000 -615, 500,000 -76, 600, 000 + $154, 500,000 
Transfer from stock funds. . (440, 000, 000) (25, 000, 000) (25, 000, 000) (25, 000, 000) (25, 000, 000) (25, 000, 000)--- - --- - ------------ -- ---- - ---- ---- - - ------ - --- - - -

Shipbuild ing and conversion, 
Navy ___ ______ _ ------- - -- -- -

Other procurement, Navy _____ _ _ 
Procurement, Marine Corps ___ _ _ 
Aircraft procurement, Air Force. 

Transfer from stock funds __ 
Missile procurement, Air Force._ 
Other procurement, Air Force __ _ 
Procurement, Defense Agencies. 

820, 700, 000 
2, 505, 600, 000 

669, 500, 000 
3, 860, 000, 000 

(600, 000, 000) 
1, 720, 200, 000 
2, 716,000, 000 

81, 700,000 

2, 698, 300, 000 
2, 271 , 000, 000 

650, 600, 000 
4, 081, 000, 000 
(325, 000, 000) 

1, 794, 000, 000 
2, 320, 000, 000 

84, 000,000 

2, 631 , 400, 000 
2, 022, 700, 000 

650, 600, 000 
3, 775, 200, 000 
(325, 000, 000) 

1, 486, 400, 000 
1, 938, 300, 000 

77,600, 000 

2, 588, 200, 000 
1, 461 , 800, 000 

500, 848, 000 
3, 434, 700, 000 

(325, 000, 000) 
1, 431 , 000, 000 
1, 636, 000, 000 

61 , 600, 000 

2, 242, 770, 000 
1, 524, 600, 000 

500, 848, 000 
3, 380, 800, 000 

(325, 000, 000) 
1, 448, 100, 000 
1, 576, 200, 000 

61 , 600,000 

2, 490, 300, 000 -141,100, 000 -97, 900,000 + 247, 530, 000 
1, 484, 600, 000 -538, 100, 000 + 22, 800, 000 -40, 000, 000 

500, 848, 000 -149, 752, 000 - - --- - ------ - - - --- - -- - ---- - --- - -
3,405,800, 000 -369, 400, 000 -28, 900, 000 + 25, 000, 000 
(325, 000, 000) - - --- --- - ------- - ------- - ----------- - ---- - --------

1, 448, 100, 000 -38,300, 000 +17, 100, 000 -------- -- ---- --
1, 576, 200, 000 -362, 100, 000 -59, 800,000 - - - -- -- -- - ----- -

61 , 600, 000 -16, 000, 000 - - -- --- --- - - -- - -- --- - --- - ----- -------------------------------------------------------------------------------------------------------
Total, title IV-Procure-

ment__ ____ _____ _____ _ 20,619, 500,000 23,240, 900,000 20, 886, 800, 000 18, 092, 148, 000 17, 454, 818, 000 17, 841 , 848, 000 -3, 044, 952,000 -250, 300, 000 + 387, 030, 000 

TITLE V- RESEARCH, DEVELOPMENT, TEST, AND EVALUATION . 

Research, development, test, 
and evaluation, Army _____ ___ $1 , 521, 165, 000 

Research, development, test, 
and evaluation, Navy ___ _____ 2, 141, 339,000 

Research, development, test, 
and evaluation, Air Force_____ 3, 364,724,000 

Research, development, test, 
and evaluation, Defense 
agencies_________ ________ ___ 472,600, 000 

Emergency fund, Defense______ _ 50, 000,000 

$1, 822, 500, 000 

2, 207, 100, 000 

3, 594, 300, 000 

500, 200, 000 
50, 000, 000 

$1 , 849, 500,000 $1 , 575, 300, 000 

2, 211 , 500, 000 2, 040, 400, 000 

3, 561, 200, 000 3, 056, 900, 000 

500, 200, 000 450, 000, 000 
100, 000, 000 75, 000, 000 

$1, 600, 820, 000 $1 , 596, 820, 000 $-252,680,000 + $21, 520, 000 -$4, 000, 000 

2, 193, 251, 000 2, 186,400, 000 -25, 100, 000 + 146, 000, 000 -6, 851,000 

3, 062, 026, 000 . 3, 060, 600, 000 -500, 600, 000 + 3, 700, 000 -1, 426, 000 

450, 000, 000 450, 000, 000 -50, 200, 000 --- - ---- - ----- - ----- ---- - ------ -
750, 000, 000 75,000, 000 -25, 000, 000 - --- ----- - ----------- - -- - -----------------------------------------------------------------------------------------------------------

Total, title V-Research, 
development, test, and 
evaluation _____ _______ __ 7, 549,828, 000 8, 174, 100, 000 8, 222, 400, 000 7, 197, 600, 000 7, 381 , 097, 000 7. 368, 820, 000 -853, 580, 000 + 171, 220, 000 -12, 277,000 

------------------------------------------------------------------------------------------~--------Grand totaL ____ ___ ____ _ 74, 402,249,427 77. 7 40, 200, 000 75, 278, 200, 000 69, 960, 048, 000 69, 322, 656, 000 69, 640, 568, 000 -5, 637, 632, 000 -319, 480, 000 + 317, 912,000 
Memoranda: ====== = ============== =====:=========== ==== 

Appropriations to liquidate 
contract authorizations__ ___ ______ ____ ___ _ (210, 665, 000) (210, 665, 000). _____ • __ ___ ____ _ • ______ ______ __ _____ ___ ___ __ ______ __ __ __ ______ - - -- ---- __ ____ ____________ • _____ _ 

l Includes amounts warranted by Treasury Department pursuant to Public Law 91- 31. 
2 Does not include " Retired Pay, Defense." See title II. 

a Language provision to liquidate contract authorization. 



40002 CONGRESSIONAL RECORD- SENATE December 18, 1969 

Mr. ELLENDER. I move the adoption 
of the conference report; and if there 
are any questions, I shall be glad to at
tempt to answer them. 

Mr. FULBRIGHT. Mr. President, I ask 
the Senator first, what was the final 
money difference between the conference 
report and what the Senate approved? 

Mr. ELLENDER. The total of $69.6 
billion approved by the conferees is an 
increase of $317.9 million over the Sen
ate bill. 

Mr. FULBRIGHT. More than the 
Senate approved? 

Mr. ELLENDER. That is right. In 
other words, without our meaning to do 
it, the difference was almost split be
tween the Senate and the House. 

Mr. FULBRIGHT. That often happens. 
I have just a few questions, but I wish to 
make a short preliminary statement. 

Recently, I made a series of four 
speeches in the Senate concerning the 
public relations activities of the mili
tary services and the Department of De
fense. 

From 1952 to 1959, when budgeting 
categories were revised, the Congress, by 
law, limited the amounts that could be 
spent within the Department of Defense 
on public information and public rela
tions. In fiscal year 1959, the last year a 
congressional limitation was imposed, the 
allowance was $2,755,000. According to 
data supplied to me by the Department 
of Defense, the three military services 
and the Department spent 10 times that 
amount for this purpose in the last fis
cal year---$27,953,000. 

I suggested to the Appropriations Com
mittee that the limitation be reinstated, 
and that a ceiling of $10,000,000 be im
posed for public affairs spending in fis
cal 1970. Unfortunately, the timing of 
my suggestions to the committee was 
such that it was not possible for the 
committee to go into this subject in the 
detail it deserved before it marked up 
the bill. I was pleased to see, however, 
that the committee concurred in House 
cuts of $5 million in military public af
fairs programs. This is a step in the right 
direction but much more needs to be 
done to bring these activities under ef
fective congressional control. 

With regard to the questions, on this 
item of this reduction of $5 million for 
military public affairs programs, I be
lieve that item was in the bills of both 
Houses, I believe was not in conference, 
but remains in the bill; is that correct? 

Mr. ELLENDER. That is correct. The 
Rouse made reductions totaling $5 mil
lion in the funds requested for public 
affairs, and the Senate concurred in 
those reductions. 

Mr. FULBRIGHT. It was not in con
ference, as I understand. 

Mr. ELLENDER. No. Not the $5 mil
lion. 

Mr. FULBRIGHT. I have been unable 
to determine -vhat the origina: budget 
request was for these programs. Does the 
Senator have available an estimate of 
the total budget request for this pro
gram, including personnel and other 
costs? 

Mr. ELLENDER. First, let me say to 
the Senator from Arkansas that funds 
for public relation activities are not sub
mitted as an individual budget activity, 

but are included in funds provided for 
the general housekeeping operations of 
the Department of Defense and the 
three Services. In order that the Sen
ator's request could be considered by the 
full committee, the Department of De
fense was requested to determine the 
cost of these activities and the commit
tee was provided the total estimated cost 
of $34.2 million of which $15.1 million 
represents the cost of military personnel. 

Mr. FULBRIGHT. Then that is a sub
stantial increase over what my figures 
were, $27.9 million. 

Mr. ELLENDER. That was the budget 
program for fiscal 1970. 

Mr. FULBRIGHT. For the current fis
cal year? 

Mr. ELLENDER. Yes. However, I want 
to stress that $15 million of the total rep
resents the costs of military personnel. 

Mr. FULBRIGHT. And the balance is 
for operations and maintenance? 

Mr. ELLENDER. Yes. 
Mr. FULBRIGHT. I think it would be 

of great service, certainly to me and I 
believe to the Senate, if the Senator and 
his committee staff could induce the De
partment to furnish these figures in an 
intelligible way. What happens, I think, 
is that there are about nine different 
items, so that it is almost impossible 
for us to find out precisely what is in
volved, and since this is such an impor
tant item, I again reemphasize that I 
do not believe Congress ever intended 
that these huge agencies we create are 
to be given public relations funds to go 
out and propagandize their program to 
the people of this country, in the hope 
that it will filter back and influence Con
gress. It creates a kind of self-perpetu
ating organization, in which we are de
prived, I think, of objectivity in deter
mining these amounts. 

I think it is essential that we be able 
to identify what these budget requests 
are, and how much these agencies are 
spending on public relations. 

I also, of course, would hope that the 
Senator would reinstate the former prac
tice of putting a ceiling on public rela
tions. 

Mr. ELLENDER. Mr. President, as I 
stated a while ago, we found that these 
funds are included in several different 
appropriations. I agree with the Senator, 
that it would be desirable to have these 
funds better identified. I have directed 
the staff of the committee to contact the 
Department of Defense and advise them 
of the Committee's interest. I am sure 
we can get this information. 

Mr. FULBRIGHT. Mr. President, when 
the Senator says he can, I know he can, 
because he is the acting chairman of the 
only committee that can do this. I can
not. I have great difficulty in getting the 
information I obtain. 

Mr. ELLENDER. As the Senator knows 
this matter came up after our subcom
mittee had completed its hearings. If it 
had been brought up while the hearings 
were going on, we could have gotten 
everything specifically. 

Mr. FULBRIGHT. I agree. Mr. Presi
dent, I hope the Senator understands 
that I am not criticizing him. I am trying 
to lay the basis for obtaining the infor
mation, because it pertains to a very 
important activity. 

I think all Senators are entitled to 
know, and I want to know, of the activity 
in this area and how much is being 
spent. That is the only reason for these 
questions. 

Mr. ELLENDER. Mr. President, I think 
the Department of Defense knows of the 
Senator's interest in this matter. I think 
that hereafter they will make these fig
ures more available, and they will prob
ably set them out so that everyone can 
see the exact amount being spent for 
the purpose to which the Senator refers. 

Mr. FULBRIGHT. Mr. President, can 
I assume that the distinguished Senator 
from Louisiana is also concerned about 
the matter? 

Mr. ELLENDER. I am concerned about 
it, and I will follow through with it. 

Mr. FULBRIGHT. And the Senator 
will have the staff do this. I am certain 
from my own experience that this will be 
a much·more efficient way than anything 
I could do. 

Mr. ELLENDER. I can assure the Sen
ator that when the next appropriation 
bill comes up, we will take a good long 
look at the public relation activities of 
the Department of Defense, and the 
Army, Navy, and Air Force. 

Mr. FULBRIGHT. Mr. President, that 
was my next question on this subject. 

In the consideration of the 1971 budget, 
wruch is now in preparation, the Senator 
will request that these items be so identi
fied that it will be easy for us to know 
what they are and then be able to judge 
them. 

I would hope that the Senator would 
consider seriously the reinstitution of the 
former practice of having ceilings on this 
particular activity of public relations. 

Mr. ELLENDER. I assure the Senator 
that this matter of a limitation on the 
total available for public relations will be 
considered by the committee. 

I think the Senator is perfectly right in 
desiring to know how much is being spent 
for these purposes. 

Mr. FULBRIGHT. Mr. President, I 
thank the Senator very much. It is an im
portant matter. The Senator is quite 
right. I was quite late. As a matter of 
fact, I did not know. I had a staff man 
work on the matter for some time. 

It is very difficult to get this informa
tion. And as soon as it was prepared, I 
used it in the statements I made on the 
floor. 

The Senator from Louisiana has cer
tainly been most cooperative. I appreci
ate it very much. I am sure that with his 
cooperation we will get a meaningful re
sponse from the Pentagon. 

Mr. MciNTYRE. Mr. President, will 
the Senator yield for a commendation? 

Mr. FULBRIGHT. I join in it. 
Mr. ELLENDER. I yield. 
Mr. MciNTYRE. Mr. President, I say 

to my distinguished friend, the Senator 
from Louisiana and to all members ef the 
Subcommittee of the Committee on Ap
propriations dealing with defense mat
ters that this issue started for me way 
back in February as a member of the 
Armed Services Committee of the Senate. 

I think as I look back to February, that 
the two big issues facing this Congress 
were whether we could reduce military 
expenditures and whether we could get 
some meaningful tax reform. I suppose 
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that tax reform hangs in the balance to
night. But I think a budget that is over
powering is a budget that is difficult to 
meet. 

With the combination of the Senate 
and House Armed Services Committee 
and the two Committees on Appropria
tions, the cut of $8.1 billion has been 
sweated through and has been obtained. 

I think that the Senator from Loui
siana, moving in in the last minute to 
represent our distinguished dean of mili
tary affairs, the Senator from Georgia 
<Mr. RussELL), has done an excellent job. 

I commend the Senator and his com
mittee. 

Mr. ELLENDER. Mr. President, I ap
preciate that very much. I say in due de
ference to the Defense Department that 
they cooperated fully with us. 

I would say that a large portion of the 
cuts made were suggested by the Defense 
Department-of course, with a little 
prodding. 

They said they could cut this out and 
cut that out and could do this and could 
do that. 

In addition, we cut a few hundred mil
lion dollars additional. 

Mr. MciNTYRE. Mr. President, I do 
not want to deny any credit to the De
fense Department. However, I think they 
were perhaps reading the handwriting on 
the wall. 

Mr. YOUNG of North Dakota. Mr. 
President, the bill the House sent us was 
a good bill and the Senate bill was a 
good bill. We had some excellent staff 
assistance. 

However, I would like to go beyond 
either the Johnson budget or the Nixon 
budget. The conference report now be
fore us represents a cut of about $9 bil
lion. 

The services themselves asked for $109 
billion. Of course, it is their responsibil
ity to defend the United States. And this 
was their idea of the amount of money 
it would take. However, there is a vast 
difference between $109 billion and the 
amount of money Congress appropriated. 

I would point out that the Joint Chiefs 
of Staff agreed that under all the cir
cumstances this was a satisfactory 
budget. They even helped us, particularly 
Secretary Laird, to make these very large 
savings. 

Mr. FULBRIGHT. Mr. President, I join 
in the commendation of the Senator from 
Louisiana and the committee. 

I certainly include the staff. The staff 
of the committee has been most co
operative with me and with the members 
of my staff. 

Mr. Bill Woodruff, Mr. Francis Hewitt, 
Mr. Guy McConnell and Mr. Edmund 
Hartong are all very competent people. 

This is the first time, I think, in 
many years that the committee, working 
with the House committee, has turned 
this burgeoning budget around. And it 
is going in the right direction. I think 
it is a very healthy sign. I hope that I 
can be of assistance to them. 

I know that the Senator from Louisi
ana and his colleagues have worked very 
hard. It is a very difficult job. 

U.S. ACTIVITIES IN LAOS 

Mr. President, though I do not be
lieve it went far enough, I was pleased 
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that the Senate, following the executive 
session discussion of the U.S. activities 
in Laos, approved an amendment pro
hibiting the introduction of ground com
bat troops into Laos or Thailand. 

I am very pleased that the Senator 
from Louisiana has just informed us that 
that provision was retained in confer
ence. 

I did not initially support the language 
offered by the distinguished Senator from 
Idaho (Mr. CHURCH) because it appeared 
to imply Senate approval for an open
ended policy of bombing in Laos-an 
activity authorization which I do not be
lieve any President has sought, nor any 
has Congress granted. 

Since the White House-and therefore 
the administration-has apparently em
braced the Senate amendment on 
ground combat troops, I now wonder 
what assurances can be given the Amer
ican people through the Senate on the 
question of our bombing in Laos. 

It was testified the other day, as the 
Senator knows, that there are very large 
numbers of bombing strikes mounted 
from Thailand going on in Laos, and 
particularly that bombing associated 
with the Laotian war rather than with 
the Vietnam war, or as they related it 
in our testimony, the Ho Chi Minh Trail. 

Is there any limit on the amount of 
bombing we will undertake? 

What are the prospects for the level 
of bombing in the coming months? 

Why has this administration continued 
the secrecy surrounding disclosure 
about the extent of our bombing? 

What are the prospects for the admin
istration to make full disclosure to the 
American people as they have now done 
to the Senate? 

In closing, I might note the attached 
Harris poll. Though over 50 percent of 
the public favored sending of advisers to 
meet a Communist threat in Laos, only 
19 percent favored the sending of com
bat troops to forestall a Communist 
takeover. 

The question was never asked about 
what the people thought about sending 
bombers-probably because either the 
poll takers did not know about the 
bombing or because they believed those 
polled knew nothing about bombing in 
Laos. 

Mr. President, I ask unanimous con
sent to have printed at this point in the 
RECORD the Harris survey, entitled "U.S. 
Advisers for Laos Are Favored, 57 to 30." 

There being no objection, the survey 
was ordered to be printed in the RECORD, 
as follows: 
U.S. ADVISERS FOR LAos ARE FAVORED, 57 TO 30 

(By Louis Harris) 
The U.S. policy of sending military advisers 

to Laos to aJ.d the forces there resisting a 
Communist take-over is supported nationally 
by a 57 to 30 per cent margin. However, in 
a showdown situation in which it appeared 
that only by U.S. troop intervention could 
Laos be kept from going Communist, only 
19 per cent of the public would favor send
ing in American fighting men. 

Laos, which borders on Vietnam, has been 
the scene of heightened guerrilla warfare in 
recent months, with an estimated 50,000 
North Vietnamese troops reported to have 
been infiltrated there. The United States 1s 
believed to have an undercover network there 

of military advisers to assist the government 
resistance. Congressional committees have 
recently been holding secret hearings to de
termine if U.S. "adviser" activity in Laos 
might not be a prelude to American involve
ment in another Vietnam. 

Fundamentally, the set of public opinion 
on sending military advisers to Laos is not 
dissimilar to what it was about South Viet
nam in 1963. The public wants to see as 
much help as possible given to the forces 
resisting a Communist take-over. But, in the 
wake of the Vietnam experience, no more 
than one in five Americans is prepared to 
commit fighting troops. A relatively higher 
37 per cent want the United States to "stay 
out of Laos altogether." The crucial middle 
ground, which holds the balance, is equally 
opposed to sending troops or of pulling out 
entirely. 

Between Oct. 16 and 22, a cross-section of 
1,771 people across the country was asked: 

"North Vietnam has recently sent a large 
number of troops into Laos which is right 
next to South Vietnam. The United States 
has sent military advisers into Laos to help 
prevent that country from being taken over 
by the Communists. Do you favor or oppose 
the U.S. sending in military advisers to 
Laos?" 

SENDING U.S. MILITARY ADVISERS INTO LAOS 

(!(percent) 

Favor Oppose Not Sure 

Nationwide _____ ------ __ ___ 57 

Under 8th grade educated ____ 50 
High school educated __ __ __ __ 58 
College educated ____ _______ 61 

30 

28 
29 
31 

13 

22 
13 
8 

To test just how far beyond the adviser 
stage in assistance public opinion would go, 
this question was also put to the cross
section: 

"If it appeared that the Communists were 
going to take over the government of Laos, 
would you favor sending in American troops 
to keep the Communists from taking over, 
continuing to send in military advisers as 
we are now, or staying out of Laos alto
gether?" 

IF,::LAOS]WERE THREATENED BY COMMUNIST 
TAKE-OVER 

(In percent) 

Send Just 
troops advisers 

Nationwide ________ ________ 19 31 
By education: 

8th grade or less _____ _____ 22 20 
High schooL _____________ 20 32 
College ___ - - --- - _________ 16 36 

Stay 
out 

37 

36 
35 
39 

When asked their reasons for favoring com
mitment of troops, advisers, or staying out of 
Laos altogether, the thinking of the public 
was significant. Here is a summary of their 
volunteered reasons: 
~y STAY OUT ALTOGETHER--37 PERCENT 

"We don't need another Vietnam" (15 per
cent). 

"Leave Asia to Asians (6 percent). 
"Bring home all our troops from Asia" 

( 5 percent). 
"Let them decide their future" (4 percent). 
"Mind our own problems at home" (3 per

cent). 
''We can't win a war in Asia" (3 percent). 
"I'm tired of war" ( 1 percent) . 

WHY SEND IN MILITARY ADVISER&-31 PERCENT 

"Only advisers, but not troops" ( 16 per
cent) . 

"Train Laotians to fight for themselves" 
( 5 percent) . 

"Communist threat must be met" (4 per
cent). 
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"Advisers might prevent a big war" (3 

percent). 
"Advisers would know how far to go" (3 

percent). 
WHY SEND U.S. TROOP&--19 PERCENT 

"Must prevent spread of Communist ag-
gression" (9 percent). . , 

"Send in troops to win, get it over W1th 
(4 percent). 

"Finish what we started in Asia" (3 per
cent). 

"Stop Communists there, instead of in 
U.S.'' (3 percent). 

Mr. FULBRIGHT. What the Senate 
did, and what the President did, very 
obviously was approved by a large per
centage of the silent majority of the 
American people. But I think the bomb
ing remains to be answered, and I hope 
a spokesman for the administration who 
announced the other day that the admin
istration favored the amendment adopted 
by the Senate, would find the answers to 
the question of the bombing and how 
much they anticipate and what to expect 
in this request. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the conference re
port. 

The report was agreed to. 
Mr. MANSFIELD. Mr. President, in 

my 27 years in Congress, I have never 
seen a more remarkable performance 
than that of the distinguished senior 
Senator from Louisiana <Mr. ELLENDER). 
He undertook the management of this 
bill on less than an hour's notice. He 
performed with distinction and credit. 
He had the answers and the information 
available for all the questions which were 
asked. 

I want to pay my personal tribute to 
this Senator, who has performed with 
such integrity, distinction, and knowl
edge on such short notice in undertak
ing the management of one of the most 
difficult bills which will come before this 
session of the Senate. 

So to the Senator, I just want to em
phasize my thanks and my gratitude; 
and I know I speak for all the Senate 
in the words I have just uttered. 

I wish to pay tribute also to the mem
bers of the staff who worked so diligent
ly on this bill, particularly Bill Woodruff, 
Fran Hewitt, Guy McConnell, and Ed 
Hartung. 

Mr. President, I suggest the absence of 
a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I ask unanimous consent th~t the 
order for the quorum call be rescmded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

SUPPLEMENTAL APPROPRIATIONS, 
1970 

The Senate continued with the consid
eration of the bill (H.R. 15209) making 
supplemental appropriations for the fis-
cal year ending June 30, 1970, and for 
other purposes. 

Mr. SPONG. Mr. President, I am 
pleased that in this supplemental appro
priation bill there is an additional ap-

propriation of $3,700,000 for emergency 
conservation measures for runoff re
tardation and soil erosion prevention in 
Virginia. I testified on behalf of this ap
propriation before the subcommittee. 
These funds are necessary as a result of 
damage done to vast acreage of land in 
Virginia as a result of hurricane Camille. 

Severe flood damage on August 19 and 
20 where as much as 31 inches of rain 
fell in a 6-hour period caused property 
damage in 12 of our counties in excess 
of $113 million and a loss of 150 lives. 

This additional appropriation will fi
nance conservation measures required to 
restore damaged stream channels and 
preclude further damage and loss of life 
in the affected area. 

On behalf of the people of Virginia, I 
express appreciation to the Senator 
from West Virginia (Mr. BYRD) and 
members of the subcommittee for their 
favorable response to this request. 

HELP FOR SMALL- AND MODERATE-SIZED 

BUSINESS 

Mr. HART. Mr. President, I invite at
tention to a small but important item 
included in the supplemental appropria
tions bill. 

The Senate Appropriations Committee 
recommends $5 million be appropriated 
for the State technical services program 
within the Department of Commerce. 

This program has received two 3-year 
authorizations, in each case the .authori
zations increasing from $10 million in 
the first year, to $20 million in the second 
year and to $30 million in the third 
year. 

The authorization for the program 
this year, its fifth, is $20 million. The 
administration originally requested no 
funds for the program. 

However, the Department of Com
merce, using program funds, contracted 
with Arthur D. Little, Inc., of Cam
bridge, Mass., to evaluate the program. 

I ask unanimous consent that the rec
ommendations and conclusions of that 
study be printed in the RECORD at the 
end of my remarks. 

In brief, the recommendation is that 
the program should be retained and con
tinued. 

After receiving that report, the De
partment of Commerce requested $5 
million in this supplemental bill for this 
fiscal year, the minimum amount needed 
to keep the program operating. 

Unfortunately, the House Appropria
tions Committee struck the item in its 
entirety. 

My intention in speaking today is to 
applaud and support the action of the 
committee and to urge the Senate con
ferees to fight hard to maintain the full 
amount approved by the Senate. 

The purpose of the program is "to 
place the findings of science usefully in 
the hands of American enterprise." This 
aid is most useful to small- and medium
sized busineses which cannot afford ma
jor research undertakings. The infor
mation supplied has been developed at 
Government expense and is available to 
the public. 

The Michigan program costs $450,000 
a year, of which $150,000 comes from 
Federal funds and the remainder from 
the State, industrial gifts and fees and 

in-kind services supplied by participa t
ing colleges or universities. 

Eleven universities and colleges par
ticipate in the system, which is coordi
nated from a central office in East 
Lansing. 

Let me give an example of how the 
program works in Michigan. 

A small firm in my State produces a 
laser beam device used in siting the in
stallation of sewerlines. The company 
was too small to have a full testing pro
gram, and was therefore surprised to 
learn after having sold a number of the 
devices that certain atmospheric condi
tions deflected the laser beam. Purchas
ers of the device were complaining and 
making claims for repayments. 

The firm was unable to solve the prob
lem and was, I am told, in danger of 
going out of business. By chance, one of 
the STSP directors learned of the prob
lem. While the particular college at 
which he was located could not come up 
with the answer, he fed the problem into 
the system. A physicist at another insti
tution supplied the answer, the defect 
was corrected, and the firm was able to 
continue in business. 

This is a perfect example of how the 
State technical services program, oper
ating in 46 States, helps small- or me
dium-sized businesses to compete with 
the giants of industry. At a time of grow
ing concern over the concentration of 
economic power, it would seem a wise in
vestment, indeed, to put $5 million into 
a program which helps get the latest 
scientific breakthroughs from the lab
oratory to small- and medium-sized 
businesses. 

Once again, I applaud the action of the 
Senate Appropriations Committee, in 
particular, the Senator from West Vir
ginia <Mr. BYRD), the chairman of the 
Supplemental Appropriations Subcom
mittee. I hope that other Senators will 
join me in urging our conferees to hold 
fast on this item. 

There being no objection, the item was 
ordered to be printed in the REcORD, as 
follows: 

II. SUMMARY OF CONCLUSIONS AND 
RECOMMENDATIONS 

SUMMARY 

Our evaluation of the STS program shows 
it is providing a useful and economic service 
in transferring technology which substan
tially benefits the nation. The program can 
be made more effective and costs reduced by 
concentrating the federal and state invest
ments in efforts and services which yield the 
most returns. We recommend that tb') STS 
program receive continued Federal and State 
support with increasing emphasis on direct 
service to industry. 

Detailed conclusions and recommendations 
are supported and amplified in the following 
sections. 

B. CONCLUSIONS 

1. Federal support justification 

The program should receive federal sup
port bec1:1luse--

Risks of innovations necessary for indus
trial growth are spread across a large number 
of companies; 

Increased tax returns are obtained from 
successful innovations which the program 
helped develop; and 

Social benefits are an important product. 
A major block to innovation by small firms 

with limited technical resources is the high 
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risk associated with the cost of technical as
sistance in solving problems. 

A major contribution of the program to 
economic development is the distribution of 
the costs of high-risk innovBition. 

2. Program benefits 
The program is meeting its goals by pro

viding technical services which result in both 
primary and secondary economic and other 
benefits to the nation. 

In general, the program produces economic 
benefits which are greater than its cost, but 
the benefit-to-cost ratio can be improved. 

We estimate that expected tax returns to 
federal, state, and local governments based 
on increased economic activity generated by 
the program will cover its cost. 

Most of the successful cases interviewed 
produced significant secondary economic and 
social benefits in addition to primary bene
fits, such as increased sales and new jobs, 
and cost savings. 

The program has been most helpful to 
small and medium sized firms which do not 
have broad technical and research capabili
ties. 

The program has provided useful technical 
services to finns who would not or could not 
pay for such services. 

An important effect of the program is in
creased awareness by program users of ex
ternal technical resources and how to apply 
them. 

3. Program content 
Field services, including referral, are the 

most valuable part of the program. Infor
mation and educational services are sec
ondary and discretionary activities. 

In each year, a few successful cases will 
produce most of the benefits, while the ma
jority of cases produce little or no benefit, 
which is typical of activities involving inno
vations. 

It is not possible in most cases to predict 
whether a user will benefit from services. 

Technology transfer was an important in
gredient in almost all interviewed cases. The 
technology transferred was seen as new and 
valuable to the user, although it may have 
existed elsewhere for some time. 

Problem-solving services provided under 
the program do not conflict with those avail
able from other private or public sources. 

Successful STS program personnel are ag
gressive risk-takers who are willing and able 
to make informed judgments on technical 
and business issues, and to commit resources· 
in situations where a successful outcome 
cannot be predicted. 

4. Areas for program improvement 
Communications between states can be 

improved to facilitate more complete exploi
tation of useful results and technique. The 
OSTS has a unique contribution to make in 
such communication. 

The program only partially benefits from 
other Department of Commerce activities 
which are directed to stimulating the growth 
of the economy. 

C. RECOMMENDATIONS 

The information we have obtained and 
the conclusions drawn from them have led 
us to make the following recommendations: 

1. The program should be retained and 
federa.lt:>upport continued. 

2. Problem-solving services to industry 
whrfch do not participate in federally-spon
sored R&D programs because of small size 
or n.aJture of industry should be the central 
activity of the program. 

3. Field services which are oriented to
wards problem-solving should receive in
creasing emphasi!> through increased budg-
ets and more personnel. 

4. Education, information services, and 
demonstrations should be de-emphasized 
and oruy used as discretionary activities in 
support of need-oriented field services. 

5. Federal funding levels should be in
crea!>ed gradually in a. manner which per
mits new personnel to be adequately trained. 

6. The funding fonnula. for the sta.tes 
should be revised and expanded to take into 
account need factors, as well as perform
ance. 

7. The OSTS should design and institute a 
management illfbrin&tion system to provide 
continuing evaluation of program effective
ness and direction, particularly with re">pect 
to economic effects and benefits. 

8. The OSTS should play a stronger role in 
defining and guiding program activities and 
methods, including program evaluation. 

9. The Department of Commerce should 
establish regional offices for improved com
munication and coor<Mnation of activities 
between the states. 

10. Organizational and geographical loca
tion of STS field offices should be reviewed 
in the light of increased empha!>is on field 
services. 

11. The state directors should have more 
flexibility in the use of funds. 

12. The Department of Commerce should 
review other activities (such as documen
tation, information, and educationa-l serv
ices) which parallel the services of STS to 
elim1nate duplication and promote increased 
working coopemtion. 

13. The Department of Commerce should 
continue to obtain interview-ba!>ed case his
tories and comparative econoinic studies to 
determine the economic benefits resulting 
from industrial innovations and how to 
maximize them through technology trans
fer programs. 

RECESS 

Mr. BYRD of West Virginia. Mr. Presi
dent, I ask unanimous consent that the 
Senate stand in recess, awaiting the call 
of the Chair, with the understanding 
that the recess not extend beyond 10 p.m. 
tonight. 

There being no objection, at 9 o'clock 
and 35 minutes p.m. the Senate took a 
recess, subject to the call of the Chair. 

On the expiration of the recess, at 9 
o'clock and 52 minutes p.m., the Senate 
reassembled, and was called to order by 
the Presiding Officer <Mr. Moss in the 
chair). 

Mr. MANSFIELD. Mr. President, I sug
gest the absence of a quorum. Before 
anyone answers to his name, I suggest 
that the attaches call all Senators so 
they may be here for a vote which will 
take place shortly. 

The PRESIDING OFFICER. The at
taches will notify all Senators that there 
will be a vote shortly. 

The clerk will call the roll. 
The assistant legislative clerk pro

ceeded to call the roll. 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MANSFIELD. Mr. President, first, 
I wanted to apologize to my colleagues 
for the delay which in effect they have 
been forced to undergo this evening 
without knowing-the reasons before
hand. I hope they will understand the 
position in which the leadership found 
itself, after a brief statement which I 
will make, and which I am sure will be 
joined in by others, including the dis
tinguished Senator from Washington 
(Mr. MAGNUSON) and the distinguished 
Senator from Louisiana <Mr. ELLENDER) 
on our side of the aisle, and others on 

the other side of the aisle. So I do wish 
to apologize to all my colleagues for this 
inconvenience. I can only say, in ex
tenuation, that an unusual circumstance 
arose which we thought was entitled to 
some consideration. 

Mr. President, the Senator from Ne
braska <Mr. HRUSKA) is introducing an 
extension of the continuing resolution, at 
the request of the President of the 
United States, with reference to the 
Labor-HEW appropriation bill. As I un
derstand the situation, the President 
feels that he will be compelled to veto 
the bill in its present form at the present 
time. He has therefore requested the 
l_eadership of the House and the Senate 
to defer final approval of the bill until 
Congress returns in January. An official 
letter confirming this action will be in 
the hands of the leadership of the House 
and Senate this evening. 

That is all I have to say at this time. 
In addition to the Senators from Loui
siana and Washington, the distinguished 
Senator from Rhode Island, on this side 
of the aisle, was also involved and in at
tendance at the meetings which have 
been held during the past several hours. 

Mr. HRUSKA. Mr. President, I have 
an amendment at the desk. I ask that it 
be read. 

The PRESIDING OFFICER. The 
amendment will be read. 

The legislative clerk read as follows: 
In line 7, page 15 change the period to a 

comma, and insert "except that subsection 
(c) of Section 102 of P.L. 91-117, as amended, 
is hereby repealed, and in lieu thereof the 
following is inserted. " (c) January 30, 1970, 
whichever first occurs"." 

Mr. HRUSKA. Mr. President, I ask for 
the immediate consideration of the 
amendment. 

The PRESIDING OFFICER <Mr. Moss 
in the chair). Without objection, the 
Senate will proceed to the immediate 
consideration of the measure. 

Mr. HOLLAND. Mr. President, will the 
Senator yield? 

Mr. HRUSKA. I yield. 
Mr. HOLLAND. Mr. President, does 

this refer solely to the bill mentioned by 
the ma.jority leader, or does it continue 
the whole of the continuing resolution? 

Mr. HRUSKA. The way the amend
ment is drawn it is a general amendment 
of the continuing resolution which is 
contained in the bill and it, therefore, 
would cover any contingency of any of 
the pending appropriation bills which 
have not yet been signed, and which 
might be vetoed, but as far as we know, 
the only intention of the President is the 
veto of the Labor-HEW appropriation 
bill. 

Mr. HOLLAND. Am I correct in my 
understanding that the existing continu
ing resolution provides that if an act i~ 
passed, it becomes effective--

Mr. HRUSKA. On enactment. 
Mr. HOLLAND. And the continuing 

resolution applies only to those not 
enacted. 

Mr. HRUSKA. That is correct. 
Mr. MANSFIELD. But specifically it 

applies to the Labor-HEW appropriation 
bill. 

Mr. HRUSKA. I might suggest that I 
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be permitted to give an explanation. Then 
I would be glad to entertain questions. 
From time to time during the course of 
the year continuing resolutions have been 
approved by Congress, in order to pro
vide for the funding of departments and 
agencies for which regular appropria
tion bills have not been enacted prior to 
July 1, which is the beginning of fiscal 
year 1970. 

The present continuing resolution has 
for its latest effective date the sine die 
adjournment of the first session of the 
9lst Congress. That is provided for in 
the language which we will repeal and 
for which we will substitute new lan
guage. 

The result of that repeal and the sub
stitute language inserted extends the 
time for effectiveness of the continuing 
resolution until the date of enactment 
of any appropriation bill which fails of 
enactment prior to sine die adjournment, 
but not later than January 30, 1970. So 
the latest termination date in the con
tinuing resolution, as amended, will be 
January 30, 1970, instead of sine die 
adjournment, as it now exists. 

This amendment, which was read, will 
be inserted at line 7 on page 15, and it 
simply says: 

In line 7, page 15, change the period to a 
comma, and insert "except that subsection 
(c) of section 102 of P.L. 91-117, as amended, 
is hereby repealed, and in lieu thereof the 
following is inserted: '(c) January 30, 1970, 
whichever first occurs,'." 

Mr. MANSFIELD. Mr. President, may 
I say that those who participated in the 
several meetings which have been held 
did so with some degree of apprehension, 
to be honest, with a recognition of the 
situation in which the Senate finds itself, 
and with the knowledge that if this is to 
become effective it will take the approval 
of both Houses. Whether or not that will 
be forthcoming still remains to be seen. 

I understand that the letter I have in
dicated from the President of the United 
States is on its way to the Capitol at 
this moment. Whether or not the letter 
will be satisfactory remains to be seen. 

But it seemed to those of us who par
ticipated in these discussions that as a 
result of a direct request from the Presi
dent of the United States we should give 
the President the consideration which is 
due him in his office and in his respon
sibilities, even though we might have 
some apprehension as far as we were 
concerned as to our particular respon
sibility in this matter. 

We feel that the amendment which is 
now at the desk extending the continu
ing resolution is not so binding that if an 
agreement is not reached in both Houses 
it would still be valid-it would not. But 
we felt also that in view of this request 
by the Chief Executive of this Nation 
that we, as responsible Members of the 
Senate, ought to give that request the 
consideration which it deserved. Such 
consideration, I might say, should be 
accorded to any President of the United 
States. 

I hope we have done the right thing. 
We have acted in good faith. I am sure 
that the President has acted in good 
faith. Every option, in my opinion, re
mains available to the Senate and to the 

Congress. The President simply has in
dicated quite strongly through inter
mediaries that it will be his intention to 
veto the Labor-HEW appropriation bill 
in its present form. We take him at his 
word. 

May I add, at the same time, that the 
Senate passed a Labor-HEW appropria
tion bill that it regards as on the whole 
very good and vitally needed. 

It is true that it contains funds which 
are not controllable by the President 
and which he must spend, of course, be
cause of the law. He cannot impound 
many of those funds. 

I believe that is the crux of the ques
tion. The President is interested in curb
ing infiation in this country. He has 
singled out this particular bill as one that 
incorporates excessive amounts for the 
particular programs covered. That is his 
prerogative as President. However, I 
think it should be brought out at the 
same time that some of the excessive 
amounts in the bill were incorporated at 
the request of the President of the United 
States, and I refer specifically to a $2 
billion request for OEO. 

Mr. MAGNUSON. And $1.117 billion 
for advance funding. 

Mr. MANSFIELD. And $1.117 billion 
for advance funding. 

But the President has now made this 
request to curb infiation in this fashion 
and has made his intentions known to 
the Congress. 

It was on that basis, after long and 
serious consideration, that the members 
in the conference agreed to undertake 
this action tonight. I must take full re
sponsibility on this side for what has 
occurred. I feel that I ought to make a 
fuller report to members of the Demo
cratic Party, and because of that I am 
calling a caucus of the Democrats at 9 
o'clock tomorrow morning in room 207. 

Mr. PASTORE. Mr. President, will the 
Senator yield? 

Mr. MANSFIELD. I yield. 
Mr. PASTORE. I think it should be 

clearly stated that there is nothing in 
this program which compels us to vitiate, 
compromise, or change any of our ex
'press decisions thus far. As far as I know, 
the conferences will be held beginning 
tomorrow but all we are being asked to 
do, before we culminate the final decision 
on this bill, is that we wait until we re
turn in January after the Christmas 
vacation. 

Mr. SCOTT. Mr. President, will the 
Senator yield? 

Mr. MANSFIELD. I yield. 
Mr. SCOTT. Mr. President, I think the 

matter has been well and properly stated 
by the distinguished majority leader and 
by the Senator from Rhode Island. We 
would serve no one's cause here if we 
were to engage either in any defensive or 
exculpatory statements, or any attempt 
to indicate either regret or blame. The 
House and Senate, in the normal legisla
tive processes, have proceeded to work 
their will. In the items of funds to per
mit the operation of the OEO, both po
litical parties, in this body, and in the 
other body, have felt that the war on 
poverty cannot be conducted without 
funds, that we cannot ease the condition 
of the disadvantaged, the left behind, or 

the unfortunate, unless we commit the 
Federal Government. In this the admin
istration has played its part. 

There are other areas where there 
have been legitimate and understandable 
differences in both parties which are not 
really partisan. But the differences have 
led to an excess of zeal arising from the 
finest of motives. But they have, never
theless, led to an excess, also, of expendi
tures which we here are advised the Pres
ident finds unacceptable in the amounts 
added in the other body and in the Sen
ate. 

Therefore, nothing happens in what 
we now propose, except deferment in ac
tion, so that we will not, through any 
form of precipitating a confrontation, 
cause a disastrous e1Iect on the innocent. 
We are not going to deprive the family 
assistance program of funds. We are not 
going to cut off caseworkers without 
salaries. We are not going to say that 
because Congress has not acted, or be
cause the President has acted, the work 
of the Government cannot go on. 

What we are saying is that, recogniz
ing the conditions under which we pres
ently find ourselves, we simply ask the 
understanding of the Members of this 
body, and of the other body, to permit 
us to deter whatever action the Executive 
takes it to th,e 19th of January, rather 
than having it occur now. 

In this, I am in entire agreement with 
what the distinguished majority leader 
has said, and I thank him and the Sen
ator from Rhode Island <Mr. PASTORE) 
for their explanations. 

Mr. BAYH. Mr. President, will the 
Senator from Montana yield for a ques
tion? 

Mr. MANSFIELD. I yield. 
Mr. BAYH. I have not had the ex

perience that other Senators have had as 
to a reasonable interpretation of the 
amendment, but I wonder, am I correct 
in believing, that by that resolution, it 
will be at the same rate presently ex
pended for this? 
· Mr. MANSFIELD. Yes, indeed. That 
is understood. 

Mr. BAYH. The Senator from Wash
ington <Mr. MAGNUSON) has done such 
a magnificent job, and a very patient job, 
I must say, as have Members of both 
parties, although we have differences of 
opinion on both sides as to what should 
be done. But the Senator from Wash
ington has done a great job, and I think 
that he should be complimented for it. 

I should like to ask, is there any need 
for us to act this evening? Could we not 
wait until tomorrow to see what the dif
ferences might be between the present 
rate of expenditures and that to which 
the President objects? I think that the 
Senator from Pennsylvania and the ma
jority leader do not want to get into a 
confrontation that will precipitate a de-
parture from those-we do not want the 
result that he mentioned. Is it necessary 
for us to pass it this evening without 
any chance to compare that ourselves? 

Mr. MANSFIELD. No, it is not neces
sary, in the opinion of the Senator from 
Montana. But I am frank to state that 
it would be advisable, in view of the in
formal commitments which have been 
made. 
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Mr. MAGNUSON. Mr. President, will 

the Senator from Montana yield? 
Mr. MANSFIELD. I am happy to yield 

to the Senator from Washington. 
Mr. MAGNUSON. I was a little bit con

cerned about all of this tonight, because 
we are having a meeting of the confer
ence on HEW tomorrow, and we could 
resolve it and come back to the Senate 
with a report. 

I do not know what started this, or 
why HEW was singled out for this pro
posed veto of the President. Some of the 
amounts, as the majority leader has 
stated, are so-called uncontrollables. 
They are amounts which Congress has 
directed to be passed on, such as welfare 
assistance to the States-social security 
is in this, and we OK'd that. 

I sit in on these conferences with the 
majority leader and the rest of us, and 
they will agree with me, that before I 
would agree to any such resolution-! 
personally do not know what the Sen
ate would do-I want a letter from the 
President of the United States, in black 
and white, saying that he will veto the 
HEW bill. Then, of course, we have the 
practical proposition, if he is going t.o 
do that, whether he would call us back 
and have us go all over it again. We 
would probably end up with the same 
result. I am sure it would not change 
at all. We would come back here right 
after the holidays, or right after Christ
mas. I have some responsibility for the 
comfort of my colleagues, including my
self. But all of a sudden, tonight, they 
show up and they will veto the HEW 
bill; they want us to let it go; have a 
conference tomorrow; report it out; and 
then leave it here. 

I am not going to be irresponsible to 
hundreds of millions of people in this 
country who are dependent upon this 
bill, and for holding the bill up unless the 
President of the United States says he 
will veto it. Then it becomes his respon
sibility. I think there is no Member of 
the Senate that would not agree with 
me on that. 

The President says that he will send 
a letter up here. I am looking forward to 
it. I told him that in his letter-and 
the majority leader will agree-he 
should spell out what items in the HEW 
bill he is against, and what items he 
believes are excessive. Are they items in 
cancer research? Are they items such as 
family assistance, which the Senator 
from Pennsylvania just said we are not 
going to defer? 

Well, is that too much? 
What about family planning? Clinical 

research? Health manpower and med
ical research? Community colleges or 
vocational education? Libraries or stu
dent aid? 

I do not know what this veto is 
all about. Why pick on HEW? But I 
think that the President has the re
sponsibility. He surely has the authority. 
If he thinks that HEW's budget is too 
big, and that he should veto it, then 
the Senate will come back and work its 
will. 

As a practical matter, if he wants to 
call us back the day after Christmas, 
that is all right with me. I happen to be 
directly involved in this. I shall not like 

it. No one in this Chamber will like it, of 
course. 

But I want a letter from the President 
of the United States telling me-and I 
want to make it public-that he will 
veto the HEW bill. I would like to have 
some definitions and specifics. 

Mr. YOUNG of North Dakota. Mr. 
President, will the Senator from Wash
ington yield? 

Mr. MAGNUSON. No, I will not yield. 
I am one that is most concerned on this. 
People will say to me, "Why did you not 
take the bill out?" We could get the bill 
out tomorrow. We are all ready. I would 
like to send it down there and have him 
veto it, which the President has a right 
to do. The President may have some 
good reason to veto it. I hope that he 
will specify what he is against, what he 
is for, and why the bill is excessive. 

The amazing thing about it is that 
all the money amendments to the bill 
were passed in the Senate by votes of 
2- or 3-to-1. The extra billion of dollars 
in title I was put in by the House, by a 
great majority. Thus, Congress has been 
working its will. 

Someone suggested tonig:::..t that we 
should have a little more time to let 
Congress work its will. That is what we 
have been doing for weeks. 

I do not wish to discommode any Sen
ator. I suppose the resolution would be 
a stopgap. The people in conference 
agree that if we do not get the letter, this 
does not go, does it? 

Mr. MANSFIELD. No. This is con
tingent on the letter which I understand 
is on the way up. 

Mr. MAGNUSON. Mr. President, what 
we are talking about is $1,529 million 
over what the budget recommended. We 
are not far over the House figures. I 
could name impacted areas and a lot of 
other items. That is what Congress 
wants. The Congress is the place to ap
propriate the money. The President has 
the right to veto the bill if he does not 
think it is right, but he has no right to 
say to Congress, "I am not quite ready 
to veto it. I want you to hold it up until 
you get back. I do not want to take your 
vacation away from you." 

I do not think Congress should be re
sponsible for delaying this, including bil
lions for the welfare of the country, 
unless we know he is going to veto it 
and we have to reach a practical solution. 

Mr. McGOVERN. Mr. President, will 
the Senator yield? 

Mr. MAGNUSON. I yield. 
Mr. McGOVERN. Did I understand 

the Senator to say the bill is $600 million 
above the amount requested by the ad
ministration? 

Mr. MAGNUSON. No; there is $600 
million they can control. 

Mr. McGOVERN. What is the differ
ence between the administration's re
quest and the amount in the bill? 

Mr. MAGNUSON. The difference is 
about $1.530 billion. 

Mr. McGOVERN. It is $1.5 billion? 
Mr. MAGNUSON. From the revised 

budget requests, but a request for $3 bil
lion was sent up by the administration 
itself. 

Mr. McGOVERN. So it is $1.5 billion 
above? 

Mr. MAGNUSON. This happened so 
suddenly; we are getting the figures and 
I will put them in the RECORD. The Sen
ate bill, as passed yesterday, was $1,-
529,266,000 over the President's revised 
and amended budget. 

Mr. McGOVERN. Is it not a fact that 
Congress reduced the defense requests 
sent up by the administration by some
where around $6 billion? 

Mr. MAGNUSON. I would have to 
defer to the Senator who handled the 
defense appropriation bill for an answer 
to that question. 

Mr. ELLENDER. It is almost $9 bil
lion from the Johnson budget. 

Mr. McGOVERN. $9 billion? 
Mr. ELLENDER. From the Johnson 

budget, and $5 billion from the Nixon 
budget. 

Mr. MAGNUSON. We are $1.5 billion 
over the so-called revised budget, and 
we are somewhat more over the John
son budget. That was all voted by the 
House and the Senate, many of them be
ing yea-and-nay votes. 

Mr. McGOVERN. I think, to keep the 
matter in perspective when we are talk
ing about the inflationary impact, the 
country ought to understand that taking 
those two bills, the Defense Department 
appropriation and HEW appropriation, 
the Congress has reduced the total 
amounts for those bills five or six times 
the difference in the HEW bill. We saved 
five or six times in the Defense sector 
what we have spent on HEW. 

Mr. MAGNUSON. I am not going to 
discuss what we have done here or there; 
I have learned from being on the Appro
priations Committee that if we cut $1 
billion from this bill, it does not mean it 
is going to be added to other items. Each 
item must stand on its own merits. 

That is what Congress decreed. We 
have not had a conference. We will have 
a conference tomorrow between what the 
House and Senate provided. Conferences 
usually split •the amounts down the mid
dle. I think we have a pretty good bill to 
take care of the needs of the country. I do 
not know why this bill should be singled 
out for a veto, but tha;t is the President's 
prerogative. 

I would take $600 million out of the 
foreign aid program instead of this one 
if I were personally running the budget, 
which I am not; but that is a different 
story. 

What I want to say is that I want some 
definite assurance, in black and white, 
that he is going to veto the bill as it now 
stands, or as it will stand tomorrow 
afternoon. 

Mr. SCOTT. Mr. President, if the Sen
ator will yield on that point--

Mr. MAGNUSON. $543 million was 
added on the Senate :floor, by the vote 
of the Senate. 

Mr. SCOTT. Mr. President, will the 
Senator yield? 

Mr. MAGNUSON. In just a minute. If 
the President says he is going to veto 
it for certain, and why, and what items 
are too high or what items are too low, 
or how far we went over the budget, or 
whether the House did the wrong thing, 
or whether we agreed with the House, 
then we would have a practical problem 
and a resolution of the problem probably 
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should be forthcoming and adopted. But 
it should be based on the fact that we 
get the assurance that he is going to 
veto the HEW bill. 

Mr. SCOT!'. Mr. President, if the Sen
ator will yield, I have just been informed 
that the President will send a message-
! am told within the next 30 minutes
and we will have his message regarding 
his veto. Beyond that, I am no more able 
to read the executive mind than the 
Senator from Washington. If the Senator 
will be around for 30 minutes, we will 
have a letter. 

Mr. MAGNUSON. I will be here until 
it is finished, if it takes to New Year's 
Eve. 

I would like to have time out, just like 
everybody else, but I do not know why 
at this last minute somebody says he is 
going to veto the HEW bill. I say, "Why 
are you going to veto it? What item do 
you disagree with?" 

I cannot get that information. I doubt 
if the letter will give me that informa
tion. I hope it does. 

Mr. YOUNG of North Dakota. Mr. 
President, will the Senator yield? 

Mr. MAGNUSON. I yield. ' 
Mr. YOUNG of North Dakota. I think 

an explanation should oe made. I heard 
earlier this evening on good authority 
that the President of the United States 
was going to veto the HEW bill. I took 
it on my own initiative to ask Bryce 
Harlow, the top assistant, and the Budg
et Director Robert Mayo to meet with 
us. It was not their request; it was mine. 
The reason I did so was that the only 
way we could forestall a special session 
right after Christmas was to amend the 
pending bill by putting a continuing 
resolution on it. That is why we had to 
act tonight. This was the only means 
to forestall having to convene right after 
Christmas. This was done at my initia
tive. The President did not ask for the 
meeting we had tonight. 

Mr. MAGNUSON. Mr. President, the 
Senator from North Dakota, w;ith his 
usual courtesy, came to me about 4 
o'clock and said he was worried about it 
because he heard this. I said, "We are 
going to have a conference tomorrow. 
Why not wait until the conference to
morrow, because we will have a bill 
ready?" They gave us assurance that the 
President said he was going to veto the 
bill. I want it in black and white. I do not 
want to leave Sunday n,ight and go 
wherever I am going and have all the 
educators, all the health people, the chil
dren in school, the social security 
people-everybody in America is involved 
in this bill. I do not want them to ask me 
"Why didn't you pass a social security 
bill?" If the President wants to hold it 
up, I want to say, "Don't talk to me. 
Send your letters and communications to 
1800 Pennsylvania Avenue"--

Mr. PASTORE.1600. 
Mr. MAGNUSON. 1600. No, I am 

right--1800. That is where all these 
people working there give him advice. 
[Laughter.] I am right. It is 1800 Penn
sylvania Avenue. 

Mr. HOLLAND. Mr. President, will the 
Senator yield? 

Mr. MAGNUSON. I yield. 
Mr. HOLLAND. Does this plan involve 

.any different date for coming back? I 

think we were told yesterday it would be 
the 19th of January. Will there be any 
change in that date? 

Mr. MAGNUSON. The distinguished 
leadership can answer that. I do not 
know. 

Mr. MANSFIELD. No; we will still be 
coming back on the 19th. 

Mr. ELLENDER. Mr. President, will 
the Senator yield? 

Mr. MAGNUSON. I yield. 
Mr. ELLENDER. This has been said 

on two or three occasions: The conferees 
will meet tomorrow. 

Mr. MAGNUSON. Yes. 
Mr. ELLENDER. Even though this bill 

is amended, it would not preclude the 
Senate from taking up the conference 
report. 

Mr. MAGNUSON. No. 
Mr. ELLENDER. What this will do is 

simply give us a little holiday of about 
3% weeks. That is the purpose of it. 
It will simply defer passing upon the 
conference report, or the adoption of it, 
until after January 19, instead of this 
week. That is all it amounts to. 

Mr. MAGNUSON. That may not nec
essarily be so. 

Mr. ELLENDER. Let me say something 
further to my good friend from Wash
ington: If the President should veto this 
bill, and we were in session now, we may 
not be able to override his veto; but if 
we wait until after the 19th and then 
come back here, with people desiring to 
have more money for their schools, and 
so forth, we will not have any difli.culty 
in overriding the veto, if Congress acts 
upon it favorably. 

Mr. MAGNUSON. I do not know. But 
the Senate ought to override the veto, 
because the majority of the money and 
programs that were put in the bill, the 
different items, were voted for over
whelmingly by the Senate. 

Mr. HARRIS. Mr. President, will the 
Senator yield? 

Mr. MAGNUSON. I yield. 
Mr. HARRIS. Does not the Senator 

think we are dealing with such serious 
matters of national priorities in this bill 
that it does not require action tonight? 
Could we not wait and see what is in the 
President's message and, as the distin
guished Senator from Washington has 
said, find out whether it is education, 
research, health, or what it is that is 
objected to, and then we will have an op
portunity tomorrow, perhaps the con
ferees could go ahead and get a report 
back, and we would not need to act on 
a matter of such momentous importance 
to the country as this bill is, if we are 
interested in national priorities, tonight? 

Mr. MAGNUSON. Well, I would like for 
that to happen. The Senator did not 
mention a couple of other programs. Pol
lution-air and water pollution-are in 
this bill. 

Mr. HARRIS. That is right. 
Mr. MAGNUSON. If the President 

wants to veto that, I would like to know, 
but I do not know what he objects to. 
He has a perfect right to object to them, 
but we are talking about a comparatively 
small sum in this great field of health, 
education, and welfare, as compared to 
other things. They ought to stand on 
their own feet, but I think, with a tril
lion dollar gross national product-! 

should not mention the word "trillion"; 
I do not understand it. $999 billion I 
understand better. 

I think the House of Representa
tives and the Senate overwhelmingly, in 
most cases, suggest these things should 
be done. We are the custodians, we are 
the ones who have to determine what 
money is appropriated. We ought to have 
that consideration, at least until we have 
the conference report, and see where we 
are. But this will be the last appropria
tion bill. I am not opposed to the reso
lution of the Senator from Nebraska, but 
I want it at least understood-and I am 
sure I do not have to worry about the 
word of the Senator from Nebraska, his 
word is as good as his bond-that un
less this letter comes, and unless the 
letter is specific on what he objects to, 
we will not know what to do. I would 
like to have it. Maybe in the confer
ence we could use it tomorrow. I would 
like to know what he is opposed to. 

Mr. HRUSKA. Mr. President, will the 
Senator yield? 

Mr. MAGNUSON. Will this resolution 
then be dropped? 

Mr. HRUSKA. No, that is not true. 
Mr. MAGNUSON. Then here we are 

again. 
Mr. HRUSKA. No, we are not. Let us 

recall the agreement. The agreement was 
that we woUld pass this amendment, and 
we would pass this bill. The enactment 
of the bill with this amendment would 
not stand in the way of either course of 
action which is in contemplation, either 
the submission of the conference re
port tomorrow, and voting on it tomor
row, or a deferment of action until Jan
uary 19 on that conference report, when 
we come back. 

If the bill is enacted tomorrow, the 
resolution falls; there is nothing for it 
on which to operate. If it is enacted, we 
shall have HEW funded between the time 
we adjourn sine die and the time were
turn on January 19. I am sure all the 
Members of this body would want that 
contingency taken care of. 

Mr. MAGNUSON. By all means; we 
want to keep going at least at last year's 
level, if not the House allowance level. 

Mr. HRUSKA. That is correct. 
Mr. MAGNUSON. But the President 

has 10 days, as I understand it, to veto a 
bill. 

Mr. HRUSKA. Surely. 
Mr. MAGNUSON. Suppose we decide 

to pass the bill, and 10 days from tomor
row night-when we can get the bill out, 
I am sure--if 10 days expires, we are back 
in the same position. Therefore, the Sen
ator's resolution is more important. 

Mr. HRUSKA. It would not stand in 
the way. It would operate if the bill is 
not enacted. If it is enacted, it falls. But 
I suggest it would be advantageous to act 
on this bill tonight, because then we can 
have our conference tomorrow, and make 
a conference report on this bill tomor
row. 

Mr. MAGNUSON. But if the President 
does not send up the letter--

Mr. HRUSKA. Oh, he will send up the 
letter. 

Mr. MAGNUSON. But what is he 
against? 

Mr. HRUSKA. Well, that is something 
that--



December 18, 1969 CONGRESSIONAL RECORD- SENATE 40009 
Mr. MAGNUSON. I do not mean item 

by item, but is it the National Institutes 
of Health, too much money for health? 
I want to know. 

Mr. HRUSKA. The Senator from 
Washington wanted to be sure whether 
the bill would be vetoed, so we could take 
this action, and this continuing resolu
tion amendment is necessary, if the bill 
is to be vetoed, in either contingency. The 
letter will be forthcoming. 

Mr. HARRIS. Mr. President, will the 
Senator yield? 

Mr. MAGNUSON. I want to look at the 
letter. 

Mr. AIKEN. May I ask a question? 
Mr. MAGNUSON. I want to look at the 

letter, because I am not going to be re
sponsible for delaying the HEW bill un
less the President of the United States 
says in no uncertain terms why he op
poses the bill. 

Mr. HRUSKA. Mr. President, if that 
letter is forthcoming, all responsibility 
for this will rest on the man who says he 
is going to veto the bill, and it will ab
solve completely the competent chairman 
of the Subcommittee on the Health, Edu
cation, and Welfare appropriation. In 
the instant that the letter is sent over, 
the responsibility will be transferred to 
1600 Pennsylvania Avenue. 

Mr. MAGNUSON. Ho, ho, ho. Not with 
every educator in town, and every re
tired person, and everybody, stopping me 
on the street and saying, "Why didn't 
you pass the bill? We don't know what 
we are going to get, we don't know what 
we are going to have, we don't know what 
is going on in social security, medical 
research, and health"-they are going to 
come to me, and I am going to refer them 
to 1600 Pennsylvania Avenue. 

Mr. HRUSKA. And the Senator from 
Washington, being the articulate man 
he is, will say, "The bill is not passed 
because I got a letter from the Presi
dent," and in the meantime, the depart
ment will continue to function on the 
continuing resolution. 

Mr. MAGNUSON. Well, I am going to 
have a lot of copies made, because some 
people will not believe what I say. 

Mr. AIKEN. Mr. President, may I ask 
the Senator from Nebraska a question? 

The PRESIDING OFFICER. The Sen
ator from Washington has the floor. 

Mr. MAGNUSON. I am going to get a 
machine and have copies made. 

Mr. AIKEN. Does the continuing res
olution apply to every appropriation? 

Mr. HRUSKA. Yes, it is in general 
language. 

Mr. AIKEN. And there is no assurance 
that the foreign aid appropriation will 
ever become law. Inasmuch as the for
eign aid passed the House of Represent
atives by a vote of 200 to 195, and that 
is a very small margin indeed, tomorrow 
being Friday, we do not know whether 
the conference report will be approved 
by the House of Representatives. If it is 
not, we must have this continuing reso
lution, or else all foreign aid expendi-
tures will stop. 

Mr. HRUSKA. The continuing resolu
tion, as amended, will apply to any and 
all agencies for which a regular appro
priation bill is not passed by sine die ad
journment. 

Mr. AIKEN. I think it is very impor
tant to have this resolution. 

Mr. HRUSKA. It is, indeed. 
Mr. AIKEN. And I am not thinking of 

HEW; I am thinking of other appro
priations. 

Several Senators addressed the Chair. 
Mr. MAGNUSON. Mr. President, .I 

have the floor, do I not? 
The PRESIDING OFFICER. The Sen

ator from Washington has the floor. 
Mr. MAGNUSON. Just a minute. I am 

not objecting to the continuing resolu
tion. The only thing I want to be sure 
of is that if there is no HEW appropria
tion, on which the conferees are ready 
to report to the Senate and send the bill 
to the White House tomorrow or Satur
day morning, and if foreign aid, as the 
Senator mentioned, is not ready, that it 
was not the fault of the Congress of the 
United States. The President says he is 
going to veto it. 

The President says he is going to 
veto it. 

Mr. MANSFIELD. Mr. President, will 
the Senator yield? 

Mr. MAGNUSON. I yield. 
Mr. MANSFIELD. Mr. President, if the 

resolution in the nature of a continuing 
resolution is adopted tonight, insofar as 
the conferees are concerned it will make 
not one bit of difference. 

Mr. MAGNUSON. I hope it will not. 
Mr. MANSFIELD. It will not, because 

the conferees will get together, as they 
had previously decided to do, to try to 
reach an agreement. Every option is pre
served. If they decide, in the light of the 
President's letter, that they want to bring 
that bill up on the floor of the Senate 
tomorrow, it will be brought up. 

What we are doing is acceding-if we 
do--to the request of the President of 
the United States. That is all. And that 
does not mean that the bill will not be 
brought up in this body or the other body, 
or both bodies, nor that it will not be up 
before Friday night or Saturday night. 
Those prerogatives remain. 

This action is being proposed at the 
specific request of the President of the 
United States. I have some apprehen
sions, but I am prepared to take my share 
of the responsibility to face up to this 
matter and to vote on the resolution to
night. It is not only up to me; it is up to 
the Senate. 

Mr. SAXBE. Mr. President, will the 
Senator yield? 

Mr. MAGNUSON. I yield. 
Mr. SAXBE. I am going to vote against 

the continuing resolution. It is not the 
President's fault that this bill is coming 
out late in the session, when every Sen
ator wants to go home. If we had done 
our job last summer and had got the bill 
out at a reasonable time, it seems to me 
that we would not be fighting against. 
time now. 

I think it is our responsibility to do 
what we are paid to do and to stay here, 
if we have to be here on Christmas day 
to work this matter out. 

Mr. MAGNUSON. I do not think the 
bill would be any different if we had 
brought it out in August than it is to
day. It contains the right amounts. I do 
not want to get into an argument about 
this, because the Bureau of the Budget 

kept sending items up. As a matter of 
fact, the last item sent to us was on 
November 14. I think this results from a 
combination of many circumstances. 

If the Senator from Ohio would ever 
sit there and listen to the conference on 
the HEW, he would understand it. It is 
amazing. One can hardly believe it. 

Mr. HARRIS. Mr. President, will the 
Senator yield? 

Mr. MAGNUSON. I yield. 
Mr. HARRIS. Mr. President, what 

would we gain by passing a continuing 
resolution tonight? Is there something 
that would happen between now and 12 
that would not be able to happen tomor
row after we had had an opportunity to 
see the President's message? 

Mr. MAGNUSON. Mr. President, I fol
low the judgment of the leadership. And 
if we have a continuing resolution, we 
will have to have it on this particular 
bill. 

Mr. HARRIS. Does the Senator think 
that the conference committee will meet 
on the supplemental appropriation bill 
tonight? 

Mr. MAGNUSON. I do not know. I 
know the HEW conference will meet at 
10 o'clock tomorrow morning. And the 
House and the Senate are not very far 

-apart. This is the amazing thing. 
I do not know what will happen in the 

House. I know what will happen if the 
President vetoes the HEW bill. 

Mr. HARRIS. Mr. President, I do, too. 
I do not think there is any reason for 

the Senate to act in advance. I do not 
see any reason at all for acting tonight. 
I do not see any reason for passing the 
continuing resolution. 

Mr. MAGNUSON. Mr. President, I 
yield the floor. 

Mr. HARRIS. I believe we would be 
well advised to wait. 

Mr. MANSFIELD. Mr. President, I 
have been informed that the letter will 
be here within the next 20 minutes, 
hopefully. 

I would again emphasize the fact that 
we are not giving up any of our responsi
bilities or our prerogatives. We were 
asked to consider certain factors. We did 
so. There was much discussion in the 
consideration of these factors. 

And may I say to my colleagues that 
as far as I am concerned, and I think 
I have stated this previously, I am pre
pared to come back at any time-next 
week, the week after, or next month
to face up to a veto or to attend to the 
unfinished business of the Senate. What 
we decide to do here tonight will 
not change the prospects ahead by a 
fraction. 

I think we have made a reasonable 
proposal to our colleagues. I think it 
ought to be acted on tonight. It ought 
to be decided. 

I see nothing to be gained by going 
over until tomorrow. And as soon as that 
letter comes up, I want to read it imme
diately. 

Mr. PASTORE. Mr. President, will the 
Senator yield? 

Mr. MANSFIELD. I yield. 
Mr. PASTORE. Mr. President, I think 

we ought to clear up the point raised by 
the distinguished Senator from Okla
homa. The decision of the President to 
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veto the bill does not depend upon the 
outcome of the conference tomorrow. 

Mr. STEVENS. Mr. President, will the 
Senator speak up? I cannot hear him. 

Mr. PASTORE. Mr. President, I am 
surprised that PASTORE cannot be heard. 

Mr. SCOTT. It is a long way from your 
aisle to Alaska. 

Mr. PASTORE. Mr. President, the de
cision of the President, as I understood 
the conference this evening, does not 
depend upon the outcome of the confer
ence tomorrow. The President objects to 
the amount that was passed by the 
House, which was increased by the Sen
ate. So insofar as the conference is con
cerned, that is not the controlling factor. 

As I understand it, the President is de
termined to veto the bill anyway. How
ever, realizing the fact that next Thurs
day is Christmas Day and realizing the 
fact that if he vetoes the bill now. we 
will be compelled to come back soon 
after Christmas; and if we cannot over
ride a veto, we win have to begin to work 
on a new bill 

And while we are doing that, we will 
have to pass a continuing resolution. 

At any rate, taking all of those factors 
into account, the President has said: 

I don't care what you do after January 19. 
I am going to veto the bill if it comes out 
in the present form. 

If he is overridden, we have no prob
lem. On the other hand, if he is not over
ridden, we will have to sit down and 
begin to work on a new bill. 

And while we are working on the new 
bill, we will have to have a continuing 
resolution. 

The majority leader is a sensible man. 
He is not ready to sell out the Demo
cratic Party. Nor is he ready to sell out 
the Senate of the United States. 

The majority leader has looked into 
this matter very deeply. I have sat in 
the conference. I believe that this is a 
fair bill and that in all probability it 
should be passed and that the President 
should sign it. However, I am not the 
President of the United States. 

I have been the Governor of a State. 
I have vetoed bills. I did not have to give 
my reasons for it. I vetoed bills because 
I said I did not like the amount. 

That is all the President has to say. 
As soon as he has said that, our only 

alternative is to override his veto. If we 
cannot do that, we will have to begin to 
formulate a new bill. And in that process 
we will have to have a continuing resolu
tion. 

That is how simple it is. The majority 
leader has made it plain. If tomorrow, 
after the conference, we remain insistent 
that we want to stay here and take our 
chances, we are not precluded from do
ing that. However, because we have the 
last appropdation bill before us, now is 
the time to add the continuing resolu
tion. 

I mean that is the last clear chance 
that we have. And that is all that the 
majority leader is asking us to do. 

I think we are wasting our time here. 
Everyone is fussing around and talking 
about the merits. Let us not talk about 
the merits. Let us talk about the proce
dure. 

No one is being denied a chance to 
exercise his judgment on the merits of 
the bill. One can exercise his judgment 
tomorrow, the next day, and as long as 
we are here. 

The majority leader is asking us to be 
reasonable a;bout this. And he has looked 
into the matter, and made a commitment, 
and he has said that all the leadership 
hopes--and some of the members of the 
Appropriations Committee, including the 
illustrious chairman-is that we go along 
with the idea of the President. It is a 
Presidential request. 

We have nothing to lose. So, let us go 
on with our business and cut out all of 
this fussing. 

[Applause.] 
Mr. MANSFIELD. Mr. President, may 

we have order? 
The PRESIIDING OFFICER. There will 

be order in the Senate. 
Mr. MANSFIELD. Mr. President, if 

any of our colleagues have any suspi
cions that there are hidden gimmicks 
contained in this, I wish to state that if 
there are, the majority leader, the Sen
ator from Montana, knows nothing about 
them. 

All I know is that we have received a 
request from the President. That letter 
should be here shortly. I hope it will ex
plain the situation, at least from the 
President's point of view. 

We have tried to explain it from our 
point of view. It is not a happy situation 
but it must be faced up to. 

My personal preference would be to 
face up to the bill, pass it, and take my 
chances on a veto. But I think any Presi
dent who makes a request of the Senate 
is entitled to a reasonable and certainly 
a respectful consideration of what he 
requests. Even if the Senate agrees to 
the request its own prerogatives are pre
served in fact. 

Mr. HOLLAND. Mr. President, will the 
Senator yield? 

Mr. MANSFIELD. I yield. 
Mr. HOLLAND. Mr. President, I 

should like to mention one other thing, 
and that is that the conference commit
tees on the HEW bill and this supple
mental bill include quite a number of the 
same Senators from both sides of the 
aisle. We are going to have a conference 
in the morning; then we are going to 
have a conference on HEW. We could 
not possibly get to the conference on the 
supplemental bill until tomorrow after
noon at the very earliest, I say to my 
friend the Senator from Oklahoma. 

It seems to me that, considering the 
practicalities of this matter, we ought to 
have both of these bills ready to move 
ahead after the conferences, which will 
be comprised largely of the same Sena
tors, who cannot sit at the same time in 
both conferences, obviously. 

I think that the thing to do is by all 
means as the majority leader suggests. 

Mr. MAGNUSON. Mr. President, will 
the Senator yield? 

Mr. MANSFIELD. I yield. 
SEVERAL SENATORS. Vote! Vote! 
Mr. MANSFIELD. Mr. President, let 

us have order. After all, this is a request 
of the President. 

The PRESIDING OFFICER. The Sen
ate will be in order. 

Mr. MAGNUSON. I know it is a request 
from the President, and this is very 
unusual. 

Mr. MANSFIELD. Very unusual. 
Mr. MAGNUSON. I have never known 

this to happen. Usually, the President 
does not veto a bill until he gets it. This 
is the most unusual request I have ever 
known. It is unusual, and perhaps it is 
a more practical one, because we are in 
the time situation we find ourselves. 

Mr. SCOTT. I think that is the reason. 
Mr. MAGNUSON. I have never heard 

of a President saying that he is going to 
veto a bill before it is passed or is out 
of conference. This is the first time in 
the history of the United States. Usually. 
a bill is sent down and is vetoed,. which 
is the President's prerogative. Some
times he will threaten, but this is an un
usual situation, and I guess we have to 
face up to the practicalities of it. 

The Senator from Rhode Island said a 
little earlier that we have nothing to lose. 

Mr. PASTORE. That is correct. 
Mr. MAGNUSON. I will state what we 

have to lose, and this is why I want the 
letter. I hope it shows up. We have to lose 
this: The people of the United States are 
quite concerned about every portion of 
this bill and they are going to say, "WhY 
didn't Congress pass the bill? Why didn't 
you just pass it, and if the President 
wants to veto it, let him veto it?" 

As a matter of fact, the bill could be 
sent down Saturday and he could veto 
it, and we could meet on Monday and 
work our will on it. 

Mr. SCOT!'. If the Senator will 
yield--

Mr. MANSFIELD. I yield. 
Mr. MAGNUSON. Just a moment. We 

could do that, because we could get 
through with this conference very quick
ly and could send it to the White House 
and he could veto it, and we could vote 
on it. 

The Senator announced that there 
would be a session on Sunday, did he not? 

Mr. MANSFIELD. I raised the pos-
sibility, yes. 

Mr. MAGNUSON. And I wanted .a 
Lutheran minister. I need one, after thlS 
week. 

The point is that we have a practical 
problem here, and I do not want to say 
that we have nothing to lose. We have a 
great deal to lose, if we are going ~ be 
blamed for not passing an HEW bill. 

Mr. SCOT!'. Mr. President, will the 
Senator from Montana yield to me? 

Mr. MANSFIELD. I yield. 
Mr. SCOTT. For a statement for eluci

datory purposes. 
I do not think anybody ought to rise 

after the Senator from Rhode Island 
has been so clear and so explicit. He 
has stated the case. But when the Presi
dent's letter comes here, I think it is 
a proper and just surmise that, in effect, 
he is going to make it clear, first of all, 
that he is not telling the Senate what 
to do. He has served in the Senate, and 
he knows better than that. But he is 
going to say to the Senate, if the Senate 
agrees, that there are three alternatives, 
one of which the Sen.1tor just finished 
mentioning, one of which is to send the 
bill down immediately and receive an 
immediate veto; and then, in order to 
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continue the functioning of the HEW 
and Labor Departments, the Senate will 
be under the necessity of returning dur
ing Christmas week. 

Mr. MAGNUSON. No. We could do it 
on Sunday or Monday. The pen is there. 
He can use the pen, can he not? 

Mr. SCO'IT. The alternatives will be, 
first, the veto and the necessity for re
turning, unless the Senate has acted to 
override the veto meanwhile--! will re
vise it to that extent, although that is 
not the way it will be in the letter. 

Mr. MAGNUSON. Why can we not do 
it on Monday? 

Mr. SCOTT. If the Senator will allow 
me to finish, in the same spirit in which 
I allowed him to be heard, I will reply. 

I am glad to report that Sheridan has 
arrived from Winchester, and now I will 
be able to read the letter and state the 
alternatives. 

May I ask the consideration of the 
Senate and be permitted to read the let
ter all the way through, because I want 
to read it myself. 

Mr. MANSFIELD. I am delighted to 
yield for that purpose, Mr. President. 

Mr. SCOT!'. In effect, before I read it, 
three alternatives will be staJted, all of 
which-unless the Senate overrides the 
veto before adjournment-require a 
continuing resolution. Does the Senate 
want a continuing resolution during 
Christmas week, or does the Sena;te want 
it now or on January 19? 

Now I should like to read the letter: 
THE WHITE HOUSE, 

Washington, D.O., December 18, 1969. 
Han. HUGH ScO'l"l', 
U.S. Senate, 
Washington, D.O. 

DEAR SENATOR Sco'l"l': I feel obliged to in
form the Congress, before adjournment, that 
the development of the HEW -Labor-OEO ap
propriations has been such as to compel me 
to veto these appropriations when they ar
rive on my desk. 

I send this advance notice in order to af
ford the Congress, if it wishes, an opportunity 
to enact a. continuing resolution for these 
agencies and thereby permit them to operate 
without the necessity of recalling the Con
gress in special session. 

The HEW appropriations in large part in
volve mandatory Federal spending. Even the 
level of appropriations passed by the House 
of Representatives is more than $1 billion 
above my budget request. The Senate in
creased the appropriations further by another 
$.6 billion. As much as I sympathize with 
the objectives of some of the programs for 
which the Congress has voted increased ap
propriations, I cannot, at this critical point 
in the battle against infiation, approve so 
heavy an increase in Federal spending. 

The Congress, it appears to me, may meet 
this situation in one of three ways: first, by 
sending the Appropriations Act to me for 
veto, but then to return in special session 
immediately after Christmas; second, pass a 
continuing resolution for these three agen
cies, send the appropriations to me for veto, 
and then consider the veto after January 19; 
or, third, defer further action on these appro
priations until after January 19, and provide 
authority to continue the current level of 
funding for these agencies in the interim. 

The choice among these alternatives rests, 
of course, with Congress. In the interest of 
affording a respite for Congress, I suggest 
either of the continuing resolutions ap
proaches. But, of course, should the special 
session route be preferred, I will cooperate. 

Sincerely, 
RICHARD NIXON. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the amendment. 

SEVERAL SENATOR. Vote! Vote! 
Mr. MANSFIELD. Mr. President, we 

can vote. 
Mr. HARRIS. Mr. President, will the 

Senator yield? 
Mr. MANSFIELD. I yield. 
Mr. HARRIS. Mr. President, I honor 

the sincerity of the majority leader, as 
does every other Member of this body. 
That is not the question, and I think 
there is still an unanswered question 
here, and it is this: Why is it possible 
that 10 minutes after 11, 1 minute fol
lowing the reading of the message of the 
President of the United States, perhaps 
the most important bill considered bY 
Congress this year, we could not lay this 
matter over until the morning? 

May I disrespectfully disagree with the 
suggestion of the distinguished Senator 
from Nebraska that it is a question or 
who will bear the responsibility. That is 
not the question, Mr. President. The 
question is, What will become of the peo
ple who are served by this bill? I think 
this is far more a question of what this 
country is going to do with its priorities 
than it is a question of whether the Pres
ident of the United States or Members 
of the Senate will bear the responsibility 
for it. I think that has been very well 
pointed out by the distinguished chair
man of the committee as he has raised the 
question which we have not to this good 
moment heard the answer to-the ques
tion of why it is that the President of the 
United States desires to veto this bill, and 
what items in the bill he chooses to dis
agree with the Senate on. It seems to me 
this is a very basic kind of matter. I in
tend ·to vote against the continuing reso
lution because I think if the Senate 
does that it gives up a tremendous lever
age it has. 

I know no Member of this body will 
decide the fate of schoolchildren of this 
country, or the fate of those served by 
the health appropriations in this bill, 
or those served by antipollution funds 
in this bill, as pointed out by the chair
man of the committee, on the basis of 
whether or not we will be inconvenienced. 
I shall not and I hope we will not take 
this action. 

Mr. HUGHES. Mr. President, will the 
Senator yield? 

Mr. MANSFIELD. I yield. 
Mr. HUGHES. Mr. President, I would 

like to ask the question. If indeed, as the 
Senator from Washington stated, this is 
unprecedented and unknown before in 
American history, does anyone know if 
this has been done before? 

Mr. MANSFIELD. Not that I know of. 
Mr. MAGNUSON. I do not know. It 

came up so suddenly. I will ask the 
Library of Congress. 

Mr. HUGHES. I do not know that there 
may not be a possible fourth alterna
tive in light of the fact we are taking 
unprecedented action in connection with 
a bill none of us have seen in final form. 
The President said he is intending to 
veto the bill, although he has not seen 
it in final form. Perhaps this body could 
not consider overriding a veto of a bill 
none of us know about yet prior to the 
time that he presents his veto to this 
body. 

Several Senators addressed the Chair. 
Mr. MANSFIELD. I yield to the Sen

ator from Delaware. 
Mr. Wll.LIAMS of Delaware. Mr. 

President, I think this is an unprece
dented action, but on the other hand 
never before to my knowledge has the 
Senate delayed acting on appropriation 
bills until the week before Christmas. 

I have listened with great interest to 
the concern of those who feel the 
amounts should be given to the educa
tional institutions and other agencies. I 
regret they did not have that same de
sire before to give them that attention. 
If they had stayed in this country and 
done the job we would have had this 
out of the way. 

Mr. STEVENS. Mr. President, I find 
interesting the comments of the Sena
tor from Oklahoma. I agree 100 percent 
with the distinguished Senator from 
Rhode Island. 

We are asked to continue the agencies 
in this bill at the same rate provided 
under the previous administration and 
by a Congress under the same leadership 
as we have here tonight. What was wrong 
with what was done a year ago that is 
not good enough to continue until next 
January 30? I cannot understand not 
supporting the distinguished majority 
leader and the distinguished minority 
leader at 11: 15 at night in something 
everyone realizes must happen in any 
event. It seems to me the Senator from 
Rhode Island stated the matter clearly. 

I cannot understand partisanship be
ing brought into this matter by the Sen
ator from Oklahoma in challenging the 
majority leader. I support the .position of 
the majority leader as a courtesy to the 
President, and I would do the same thing 
if it were Lyndon B. Johnson. 

Mr. KENNEDY. Mr. President, it is 
only with the greatest reluctance that 
I am going to vote against the continu
ing resolution. I think, as has been stated 
here by the Senator from Oklahoma, the 
Senator from Ohio, and the Senator from 
South Dakota, this bill involves many of 
the most important programs and ques
tions that we have acted on this session. 

It seems to me that to a great extent 
we are abdicating our responsibility by 
voting for a continuing resolution this 
evening. It seems to me we have an ob
ligation, a responsibility based on what 
we have already done with this bill, the 
significant measures that have been 
voted upon by this body and sent to con
ference. We should not run out on that 
group before the conference, if we are 
going to accept our responsibility. If, in 
fact, the President does veto this meas
ure, we will then have time to determine 
what further we should do as far as our 
final action is co·ncerned. Even if we have 
to meet on Christmas Day or New Year's 
Day, we should not take the action sug
gested this evening. 

We talk about enacting a continuing 
resolution which will abdicate our re
sponsibility in one area, while at the 
same time we talk every day about re
gaining for the Senate its power in the 
field of foreign policy. I think the Senate 
will make a mistake if it agrees to this 
resolution this evening without taking 
any time to consider and reflect about 
the implications of our hasty action. 
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That is just one issue we are confronted 
with tonight. What we are saying to the 
Amerioan people is that we would rather 
have our vacation starting Saturday 
night and not face this problem until we 
come back January 19. The matters in 
this bill are much 1x>o important to ac
cept that simple solution. 

Mr. MANSFIELD. Mr. President, -I 
would like to say a few words. I wish to 
say to my distinguished colleague from 
Massachusetts that in my opinion we 
are not abdicating one whit of our re
sponsibility. I would not stand for it if 
I thought so. I can say that knowing 
what I say to be true. I would point out 
that every alternative remains. 

The President has presented us with 
a suggestion. We do not have to be 
bound by what any President says be
cause we are a separate and distinct part 
of this Government. We can, if we wish, 
meet tomorrow-and we will-and a bill 
will be reported by the conferees. The 
House can pass that conference report 
and so can we, with or without a con
tinuing resolution. 

As far as missing a Christmas vaca
tion is concerned, I do not think that has 
entered into the mind of any Member of 
this body. I regret that the Senator be
lieves it has. We are paid to work, and 
if need be, 365 days a year. Sometimes I 
think we take too much time off and com
plain because we are worked so hard 
and so long. Well, let me tell my col
leagues that there are thousands of peo
ple in all of our States who would like 
to have this job and put in the long 
hours and undergo the hardships which 
it entails. 

This resolution is a fair way to face 
up to such a situation as we are con
fronted with. It does not bind us in any 
way. We do not have to accept the res
olution on the basis that we will con
sider a conference report in the latter 
part of January. We can consider it at 
any time. And the President can veto it 
at any time. 

I think that what we ought to do is to 
face up to this matter and try to get a 
bill. We should leave it up to both Houses 
to do what they want to do, and act ac
cordingly, and we should do it with or 
without a letter from the President of 
the United States. 

Mr. COTTON. Mr. President, will the 
Senator yield? 

Mr. MANSFIELD. I yield to the Sena
tor from New Hampshire. 

Mr. COTTON. Mr. President, as one 
who has been sweating out this bill for 
many weeks at the side of the distin
guished Senator from Washington (Mr. 
MAGNUSON) , I wish to say that I admire 
the executive ability, the force, the drive, 
and the analytical reasoning that he 
displays. He is a great chairman. 

But this is the first year that the Sena
tor from Washington has served as chair
man of this particular subcommittee. I 
have been serving as the ranking 
minority member of the subcommittee 
for almost 10 years. I have been sitting 
in conferences between the Senate and 
the House for nearly 10 years. Next to 
the Defense appropriation bill, the Labor, 
and Health, Education, and Welfare ap
propriation bill is one of the most com
plex, complicated, controversial appro-

priation bills with which we have to 
deal. 

The assumption that we are going to 
meet at 2 o'clock tomorrow and come 
back within a few hours with everything 
settled and ready to put this bill on the 
President's desk may be true-! hope it 
is-but unless human nature has 
changed during my experience in con
ferences, and unless the distinguished 
Members of the other body have sud
denly ceased to become lions and have 
become lambs, perhaps it will be-but 
it may not be-quite the simple per
formance that is being guaranteed. 

Regarding the statement that we 
should stay until Christmas Day or the 
day after Christmas or the day before 
New Year's Eve, we may find ourselves 
having brought this complicated bill to 
its final consummation as Santa Claus 
is just approaching the chimney. 

But we are informed by the House that 
they will not go to co~erence until 
2 o'clock tomorrow afternoon. If this is 
going to be a simple vesper service, it will 
be the first one I have ever had the 
pleasure of attending. I am looking 
forward to it. Do not be so sure that we 
do not need to have an ace in the hole 
as a safeguard to see that those children, 
those families, those on welfare, and 
those working in the great Department 
of HEW receive their benefits and their 
pay without any cessation. 

Let us be sensible. Do this thing now 
and protect them because we may or we 
may not be all through tomorrow night. 

Mr. COOK. Mr. President, will the 
Senator from Montana yield? 

Mr. MANSFIELD. I yield. 
Mr. COOK. Mr. President, as a new 

Member, I have been pleased to listen 
to all of this discussion tonight, because 
it has given me a new insight into ex
actly how the Senate operates when it 
gets together at 11 : 20 o'clock at night. 

It has amazed me to listen to the 
remarks of the Senator from Oklahoma 
and the Senator from Massachusetts, 
particularly the Senator from Massa
chusetts, when he said that what we 
are really trying to do is to preserve our 
vacations. 

Well, Mr. President, I thought that 
the first day of the fiscal year for these 
United States began on the 1st of July. 
I might suggest that when the Senator 
went home in July, and when he went 
home in August, there was a continuing 
resolution; and when he went home in 
September, and when he went home in 
October, there was a continuing resolu
tion. 

Now we are saying we cannot go home 
until the 19th of January without 
a continuing resolution because, some
how or other, Christmas is there and 
New Year's is there. 

I am sorry that the headlines tomor
row will say that the distinguished Sen
ator from Massachusetts blamed the 
Senate because he wanted a vacation, 
because that will be the headline. 

But the continuing resolution has been 
there since the first day of July, not start
ing tonight. 

I might suggest again that the first 
day of the fiscal year for these United 
States began on the first of July. 

The hearings on HEW began on the 
fourth of August. 

Thus, that is what we are faced with. 
We are faced with reality, gentlemen, not 
a bunch of demagoguery. 

Mr. KENNEDY. Mr. President, will the 
Senator from Kentucky yield? 

Mr. MANSFIELD. I yield. I have the 
floor. 

Mr. KENNEDY. The Senator said 
something about December 31? 

Mr. COOK. I did not say the 31st. 
Mr. KENNEDY. We have all next week. 

We have until the 31st for any kind of 
continuing resolution. 

Mr. COOK. Let me say to the Sena
tor that I said the 19th of January. 

Mr. KENNEDY. The point I am mak
ing is that we certainly have ample time 
in the next day or two to pass a continu
ing resolution if that is our decision. But 
if we decide to stay in session and wait 
for the President to sign or veto this 
bill which we have not even passed yet, 
we can, at that time, determine whether 
a continuing resolution would be appro
priate. In my opinion, the Congress might 
very well override a Presidential veto, 
and we would not need the resolution. 
Or it may be that we will want to wait 
to pass this bill after we reconvene in 
January, and in that case a continuing 
resolution would be necessary. But I say 
to my colleagues on this side of the aisle, 
especially, as the majority party we 
should take advantage of a night's rest 
and reflection, and consider this ques
tion in our caucus tomorrow morning 
when we can discuss our responsibility in 
this matter, and determine what our 
response should be. But I do not believe 
in a hurried midnight reaction unless 
there is some grave urgency, an element 
which is not present in this situation. We 
should take time to examine the alter
natives and then make our decision. 

Mr. COOK. I might suggest that if the 
Senator really wants to do it-because 
I intend to vote with him-if he really 
wants to do it, I suggest he raise a point 
of order because I think this is legisla
tion on an appropriations bill and I 
think that would take care of it. ' 

Mr. MANSFIELD. Mr. President, per
sonally, I think it is up to each indi
vidual Senator to decide how he will vote. 
All I ask is that we be allowed the op
portunity to vote. I hope that at this 
time we can vote on the pending resolu
tion without further discussion. 

Mr. SCOTT. We are ready to vote. 
Mr. President, a parliamentary in

quiry. 
The PRESIDING OFFICER. The Sen

ator from Pennsylvania will state it. 
Mr. SCOTT. Would the Chair state 

the issue on which we are about to vote? 
The PRESIDING OFFICER. The ques

tion is on agreeing to the amendment 
offered by the Senator from Nebraska 
which is the continuing resolution 
amendment. 

Mr. SCOTT. I thank the Chair. 
The PRESmiNG OFFICER. The 

question is on agreeing to the amend
ment offered by the Senator from Ne
braska, which is the continuing resolu
tion amendment. 

On this question the yeas and nays 
have been ordered, and the clerk will call 
the roll. 

The legislative clerk called the roll. 
Mr. KENNEDY. I announce that the 
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Senator from New Mexico (Mr. ANDER
soN), the Sena,tor from Nevada (Mr. 
BIBLE) , the Senator from Mississippi 
<Mr. EASTLAND), the Senator from Ar
kansas <Mr. FuLBRIGHT) , the Senaitor 
from South Carolina <Mr. HoLLINGS), 
the Senator from Hawaii (Mr. INOUYE), 
the Senator from Minnesota (Mr. Mc
CARTHY) , the Senator from Wyoming 
(Mr. McGEE), the Senator from New 
Hampshire <Mr. MciNTYRE), the Se!laitor 
from Wisconsin <Mr. NELSON), the Sena
tor from Georgia (Mr. RussELL), the 
Senator from Missouri <Mr. SYMINGTON), 
the Senator from Maryland (Mr. TYD
INGS), and the Senator from Ohio <Mr. 
YouNG), are necessarily absent. 

I further announce that, if present 
and voting, the Senator from Arkansas 
(Mr. FULBRIGHT) would vote "yea." 

Mr. GRIFFIN. I announce that the 
Senator from Kentucky (Mr. CooPER) is 
absent because of illness in his family. 

The Senrutor from South Dakota (Mr. 
MUNDT) is absent because of illness. 

The Senator from Tennessee <Mr. 
BAKER), the Senator from illinois <Mr. 
PERCY), and the Senator from Texas 
<Mr. ToWER) are necessarily absent. 

The Senator from New Jersey <Mr. 
CASE), the Senator from Arizona (Mr. 
GoLDWATER), the Senator from New York 
<Mr. GooDELL) , the Senator from Oregon 
<Mr. PACKWOOD), the Senator from Kan
sas <Mr. PEARSON), and the Senator from 
Illinois (Mr. SMITH) are detained on offi
cial business. 

If present and voting, the Senator 
from Dlinois <Mr. PERCY), the Senator 
from Dlinois (Mr. SMITH), and the Sena
tor from Texas <Mr. TowER) would each 
vote "yea." 

The result was announced-yeas 65, 
nays 10, as follows: 

Aiken 
Allen 
All ott 
Bellm on 
Bennett 
Boggs 
Brooke 
Burdick 
Byrd, Va. 
Byrd, W.Va. 
Cannon 
Church 
Cotton 
Cranston 
Curtis 
Dodd 
Dole 
Dominick 
Eagleton 
Ellender 
Ervin 
Fannin 

Bayh 
Cook 
Harris 
Hartke 

Anderson 
Baker 
Bible 
Case 
Cooper 
Eastland 
Fulbright 
Goldwater 
Goodell 

(No. 264 Leg.] 
YEAS-65 

Fong 
Gore 
Gravel 
Griffin 
Gurney 
Hansen 
Hart 
Hatfield 
Holland 
Hruska 
Jackson 
Javits 
Jordan, N.C. 
Jordan, Idaho 
Long 
Magnuson 
Mansfield 
Mathias 
McClellan 
McGovern 
Miller 
Montoya 

NAYS--10 

Murphy 
Muskie 
Pastore 
Pell 
Prouty 
Proxmire 
Randolph 
Ribicoff 
Schweiker 
Scott 
Smith, Maine 
Sparkman 
Spong 
Stennis 
Stevens 
Talmadge 
Thurmond 
Williams, N.J. 
Williams, Del. 
Yarborough 
Young, N.Dak. 

Hughes Moss 
Kennedy sa.xbe 
Metcalf 
Monda.le 

NOT VOTING-25 
Hollings 
Inouye 
McCarthy 
McGee 
Mcintyre 
Mundt 
Nelson 
Packwood 
Pearson 

Percy 
Russell 
Smith, lll. 
Symington 
Tower 
Tydings 
Young, Ohio 

So, Mr. HRUSKA's amendment was 
agreed to. 

The PRESIDING OFFICER. The bill 
is open to further amendment. 

Mr. BYRD of west Virginia. Mr. Pres
ident, I ask for third reacting. 

The PRESIDING OFFICER. If there 
be no further amendment to be proposed, 
the question is on the engrossment of the 
amendments and the third reading of 
the bill. 

The amendments were ordered to be 
engrossed for a third reading, and the 
bill to be read a third time. 

The bill was read the third time. 
The PRESIDING OFFICER. The ques

tion is, Shall the bill pass? 

ORDER OF BUSINESS 
Mr. MANSFIELD. Mr. President, may 

I announce again that there will be a 
meeting of Democrats in Room S. 207, 
but at 10 o'clock rather than 9 o'clock 
because, beginning tomorrow, we will 
have nothing but conference reports, in
sofar as I am aware. 

ORDER FOR ADJOURNMENT UNTIL 
11 A.M. TOMORROW 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that, instead of com
ing in at 10 o'clock tomorrow morning, 
when the Senate completes its business 
tonight it stand in adjournment until 11 
o'clock tomorrow morning, at which time 
the Tasca nomination will be taken up. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUPPLEMENTAL APPROPRIATIONS, 
1970 

The Senate continued with the con
sideration of the bill (H.R. 15209) mak
ing supplemental appropriations for the 
fiscal year ending June 30, 1970, and 
for other purposes. 

Mr. BYRD of West Virginia. I ask 
unanimous consent to include in the REc
ORD certain documentary material with 
respect to. section 904 of the bill. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 
(Extract from Senate Report No. 91-616 to 

accompany the supplemental appropria
tion bill, 1970] 

SECTION 904-THE "PHILADELPHIA PLAN" 
The following new language has been in

cluded as section 904 of the bill: 
"SEC. 904. In view of and in confirmation 

of the authority invested in the Comptroller 
General of the United States by the Budget 
and Accounting Act of 1921, as amended, no 
part of the funds appropriated or otherwise 
made available by this or any other Act shall 
be available to finance, either directly or 
through any Federal aid or grant, any con
tract or agreement which the Comptroller 
General of the United States holds to be in 
contravention of any Federal statute." 

The provisiot:l recommended by the com
mittee is to reaffirm the authority of the 
Comptroller General delegated to him by the 
Congress when it enacted the Budgeting and 
Accounting Act of 1921, as amended. Section 
304 of this act, 31 U.S.C. 74 provides that 
"Balances certified by the General Account
ing Office, upon the settlement of public ac
counts, shall be final and conclusive upon the 
Executive Branch of the Government." Sec
tion 111 of the act, 31 U.S.C. 65 directs the 
Comptroller General to determine whether 
"financial transactions have been consum
mated in accordance with laws, regulations, 

or other legal requirements." The Comptrol
ler General has exercised the delegated con
gressional power over the obligation and ex
penditure of appropriated funds for almost 
50 years without serious challenge from the 
Attorney General of the United States or any 
other officer of the executive branch. It has 
been historic that where serious disagree
ments have arisen with the holdings of the 
Comptroller General, the proper recourse has 
been to the Congress or to the Federal courts. 
The committee holds that this is still true. 

The Comptroller General, by letter dated 
December 2, 1969 informed the committee 
that a most serious challenge had been posed 
to his basic authority to determine tne le
gality of obligations and expenditures by the 
executive branch. 

The committee wishes to emphasize that · 
the basic issue here is the constitutional au
thority of the Congress itself. It must be 
further emphasized that the Congress has 
delegated certain of its constitutional au
thority to the Comptroller General alone. As 
long as such delegation exists, it must be 
complete, and not be allowed to be eroded 
by the executive branch. Therefore the com
mittee strongly recommends the adoption 
of section 904. 

MEMORANDUM 
To: Senator Robert C. Byrd, Chairman, Sub

committee on Deficiencies and Supple
mentals, Committee on Appropriations. 

From: Joseph T. McDonnell, Staff Member. 
Subject: Challenge to the authority of the 

ComptroLler General, to determine the 
legality of the expenditure of appro
priated funds (re the "Philadelphia 
Plan"). 

The question presented is not whether 
the Philadelphia Plan violates or does not 
violate the Civil Rights Act of 1964. The real 
question at issue is whether an opinion of 
the Comptroller General relative to the le
gality of the expenditure of appropriated 
funds is or is not " ... final and conclusive 
upon the Executive Branch of the Govern
ment." (31 U.S.C. Sections 65(d) and 74.) 

While it is true that the basic issue arises 
from the desire of the Executive Department 
to encourage, and possibly compel, the hir
ing of more members of minority groups by 
Government contractors, and at the same 
time encourage, and possibly compel, the 
craft unions to admit to membership mor~ 
members of minority groups, these objectives 
are secondary to the basic question pre
sented: Whether the Congress--acting 
through its agent, the Comptroller General
has or does not have the final authority to 
determine the legality of obligating or ex
pending appropriated funds. 

The question presented must necessarily be 
answered in the affirmative. To say other
wise is to deny the constitutional authority 
of Congress over appropriated funds and thus 
limit the congressional function to simply 
approving or disapproving budget estimates 
submitted by the Executive Branch. 

That the constitutional authority of the 
Congress is far broader is amply illustrated 
by its unchallenged actk>ns when approving 
appropriations, to impose limitations and 
conditions on the expenditure of said funds. 

The complete authority of Congress over 
appropriated funds is nowhere better illus
trated than by the creation in 1921 and con
tinued existence CYf the office of Comptroller 
General, who exercises as the agent of Con
gress the delegated congressional authority 
to determine the legality of expenditures of 
appropriated funds. 

Congress has decreed that such determina
tions will be " ... final and conclusive upon 
the Executive Branch of the Government." 

By delegating its own constitutional au
thority to an agent, Congress in no way lim
its its authority. Thus, to advance the propo
sition that an advisory opinion of the Attor-



40014 CONGRESSIONAL RECORD- SENATE Decentber 18, 1969 

ney General can over-rule an opinion of the 
Comptroller General is to say that the 
Executive Branch is the final judge of the 
legality of the expenditure of appropriated 
funds. Such a proposition is not supportable 
by reference to the Constitution, nor by the 
precedents. 

While the President cannot be compelled to 
spend appropriated funds, this presidential 
power cannot be turned around to mean that 
the President, once Congress appropriates 
funds, can direct that such funds can be 
spent to carry out any program or to achieve 
any objective that the President alone de
termines and do so without further authori
zation from the Congress. 

In the instant case, the Comptroller Gen
eral has held that the expenditure of funds 
for the purposes of carrying out the so-called 
"Philadelphia Plan" or any similar plan is 
not authorized by law. The Attorney General 
in an advisory opinion has held contra. 

Again it must be emphasized that the 
basic question at issue is the delegated au
thority of the Comptroller General to deter
mine the legality of the expenditures of ap
propriated funds--which determination Con
gress has decreed by statute shall be "final 
and conclusive upon the Executive Branch.'' 

It is submitted that the question presented 
must be resolved in favor of the Comptroller 
General. If the Executive Branch wishes to 
pursue the "Philadelphia Plan" or institute 
"plans" having the same objective, then 
the President should request enactment by 
Congress of the necessary legislative au
thorization. Pending such request--unless 
the Congress desires to completely abdicate 
its constitutional authority over the expend
t:ture of appropriated funds, and substitute 
the Attorney General for the Comptroller 
General-Congress should enact the language 
contained in Section 1004 proposed as an 
amendment to H.R. 15209, making supple
mental appropriations for fiscal 1970. 

n 
The discussion above is intended to em

phasize that the basic argument in favor 
of including the proposed amendment in 
H.R. 15209 is not the merits or demerits of 
the "Philadelphia Plan," but rather the need 
for the Congress itself to re-assert its own 
broad authority to determine the legality of 
the expenditure of appropriated funds. Of 
course, in so doing the delegated authority 
of the Comptroller General is also re-assert
ed. 

Ill 

The following attachments are submitted 
for your consideration: 

1. Attachment A: The amendment to the 
Mutual Security Appropriation Act for fiscal 
1960, mentioned by Mr. Thomas J. Scott, and 
some comments thereon by GAO. 

2. Attachment B: Statutory citations re 
the authority of the Attorney General to 
issue opinions and some comments by the 
GAO on their force and effect. 

3. Attachment C: Some examples of re
strictions imposed by Congress on the ex
penditure of appropriated funds. 

4. Attachment D: Summary prepared by 
GAO on your question a.s to how the "Phila
delphia. Plan" violates the Civil Rights Act of 
1964. Attached to this summary is an extract 
from the Comptroller General's Opinion, B-
163026, August 5, 1969, in which he concludes 
that the "Philadelphia Plan" is in conflict 
with the Civil Rights Act of 1964. 

5. Attachment E: Memorandum from GAO 
recontracts awarded under the "Philadelphia 
Plan." 

FOREIGN ASSISTANCE APPROPRIATIONS 
Section 11l{d) of the Mutual SecUll'ity Ap

propriation Act, 1960, 73 Stat. 720, provided 
that: 

"(d) None of the funds herein appropri
ated shall be used to carry out any provision 
of chapter II, III, or IV of the Mutual Se-

curity Act of 1954, as amended, in any coun
try, or with respect to any project or activity, 
after the expiration of the thirty-five day 
period which begins on the date the G:eneral 
Accounting Office or any committee of the 
Congress, or any duly authorized subcommit
tee thereof, charged with considering legisla
tion or appropriations for, or expenditures of, 
the International Cooperation Administra
tion, has delivered to the office of the Director 
of the International Cooperation Adminis
tration a written request that it be furnished 
any document, paper, communication, audit, 
review, finding, recommendation, report, or 
other material relating to the administration 
of such provision by the International Co
operation Administration in such country or 
with respect to such project or activity, un
less and until there has been furnished to 
the General Accounting Office, or to such 
committee or subcommittee, as the case may 
be, (1) the document, paper, communication, 
audit, review, finding, recommendation, re
port, or other material so requested, or (2) 
a. certification by the President that he has 
forbidden its being furnished pursuant to 
such request, and his reason for so doing." 

See also, to simllar effect, section 2394 of 
title 22, United States Code, and section 402 
of the Foreign Assist:a.nce and Related Agen
cies Appropriation Act, 1969, 82 Stat. 1144, 
concerning the Office of the Inspeotor Gen
eral and Comptroller. 

The legisla.tive history of section 111 (d) of 
the 1960 appropria.tion act shows clearly tha.t 
the Congress, in providing for a Presidential 
certifiC8Jtion to avoid operation of the statu
tory injunotlon, did not intend to yield its 
prerogatives over the expenditure Of appro
priated funds . . Senator Robermon in explain
ing the language of his amendment which 
was substantially enacted as section 111(d) 
made the following statements: 

"In addition, and I wish to emphasize this, 
the amendment does not yield one iota of the 
oonstLtutiona.l right of the Congress to de
maJnd information concerning the handling 
of funds it has appropriated, but it makes 
this much of a. concession to the difference of 
opinion between Congress and the President. 

"* • • That difference is this: If the Pres
ident, in keeping with the well established 
principle under the Oonstitution of the right 
of the President to handle foreign policy, de
cides that the disclosure of some phase of 
foreign policy would be against the public 
interest, he can so certify, and the Congress 
will not be able to get the information. But 
Mr. President, it is inconceivable that any 
President would invoke thait privilege to 
cover up inefficiency of some minor official in 
,some country in the expenditure of the tax
payers' money. 

"I say we are not trying to settle the con
stitutional issue. At some future time we may 
have to do it, but we are not trying to do it 
in this bill. We are trying to arrive at a work
ing formula which will enable Congress to 
have proper information about a program 
which costs almost $4 billion a year of the 
taxpayers' money." CONGRESSIONAL RECORD, 
volume 105, part 15, page 19256. 

While recognition of the constitutional 
doctrine of executive privilege was thus ac
corded in connection with the appropriation 
restriction in question as it related to the 
withholding Of information, it should be rec
oganized tha.t a restriction against use of 
appropriated funds to implement the "Phila
delphia. Plan" would not encounter -this issue. 

By decision of December 8, 1960, B-143777, 
the Comptroller General advised the Secre
tary of State that in light of the provisions 
of section 533A(d) of the Mutual Security 
Act of 1954 as added by section 401 (h) of 
the Mutual Security Act of 1959, 73 Stat. 
253, the failure to provide certain documents 
requested by the Chairman of the Foreign 
Operations and Monetary Affairs Subcom
mittee of the House Government Operations 
Committee required the conclusion that 

funds were not available for expenses of the 
office of the Inspector General and Comp
troller. The Attorney General in an opinion 
dated December 19, 1960, advised the Presi
dent that he did not agree with the Comp
troller General's ruling. The matter was ulti
mately resolved through arrangements 
worked out with the Subcommittee in con
nection with the documents in question. 

Although the decision in 1960 concerned 
interpretation of a statute similar to those 
r~ferred to, it. should be noted that the pro
ViSions there 1n question were not contained 
in an appropriation act. 

ATTORNEY GENERAL OPINIONS 
5 u.s.c. 3106 

"Except as otherwise authorized by law, 
the head of an executive department or mil
itary department may not employ an attor
ney or counsel for the conduct of litigation 
in which the United States, an agency, or 
employee thereof is a party, or is interested, 
or for the securing of evidence therefor, but 
shall refer the matter to the Department of 
Justice • • • ... 

28 u.s.c. 511 

"The Attorney General shall give his advice 
and opinion on questions of law when re
quired by the President." 

28 u.s.c. 512 

"The head of an executive department may 
require the opinion of the Attorney General 
on questions of law arising in the adminis
tration of his department." (See 28 U.S.C. 
513 regarding military departments.) 

28 u.s.c. 516 

"Except as otherwise authorized by law, 
the conduct of litigation in which the United 
States, an agency, or office thereof is a party, 
or is interested, and securing evidence there
for, is reserved to officers of the Department 
of Justice, under direction of the Attorney 
General." 

The Attorney General has himself stated 
that his opinions are advisory only and that 
he has no control over the action of the 
head of department a.t whose request and to 
whom an opinion is given. 17 Op. Atty. Gen. 
332 ( 1855) . The duty of the Attorney General 
is to advise, not to decide. A thing is not to 
be considered as done by the head of a de
partment merely because the Attorney Gen
eral has advised him to do it; and the De
partment head may disregard the opinion if 
he is sure it is wrong. 9 Op. Atty. Gen. 36 
(1857). 

The courts have held that opinions of the 
Attorney General construing statutes are not, 
apparently, given greater weight by courts 
than is conceded to departmental construc
tions in general. Lewis Pub. Co. v Morgan, 
229 U.S. 288 (1913); U.S. v. Falk, 204 u.s. 143 
(1907); Harrison v. Vose, 50 U.S. 384 (1850). 
Opinions as to a law held and expressed by 
the Attorney General are persuasive, and 
such deference should be accorded to them as 
is given to opinions of other able persons 
learned in the law but no more. McDonald v. 
U.S., 89 F. 2d 128 (1937), certiorari denied 
301 U.S. 697, rehearing denied 302 U.S. 773, 
rehearing denied 325 U.S. 892. 

On the other hand, the Attorney General 
has held that the head of a department can
not require the Attorney General's opinion 
as to his powers to do an act unless it is his 
intention to be guided thereby. 3 Op. Atty. 
Gen. 39 (1836); 21 Op. Atty. Gen. 174 (1895); 
20 Op. Atty. Gen. 724 (1894); 20 Op. Atty. 
Gen. 609 ( 1893) . Although there is no statu
tory declaration of the effect to be given to 
Attorney General advice and opinion, admin
istrative officers should regard the opinions 
of the Attorney General as law until with
drawn by him or overruled by the courts. 
5 Op. Atty. Gen. 97 (1849); 20 Op. Atty. Gen. 
719 (1894); 20 Op. Atty. Gen. 648 (1893); 
7 Op. Atty. Gen. 692 (1856). See also Berger 
v. u.s. 36 ct. a. 247 {1901). 
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ExAMPLES OF APPROPRIATION RESTRICTIONS 
DEPARTMENT OF DEFENSE APPROPRIATION ACT, 

1969 

"SEC. 509. No appropriation contained in 
this Act shall be available for expenses of 
operation of messes (other than organized 
messes the operating expenses of which are 
financed principally from nonappropriated 
funds) at which meals are sold to officers or 
civilians except under_ regulations approved 
by the Secretary of Defe.nse • • •. 

"SEC. 514. NotWithstanding any other pro
vision of la,w, Executive order, or regulation, 
no part of the appropriations in this Act 
shall be available for any expenses of operat
in!! aircraft under the jurisdiction of the 
Armed Forces for the purpose of proficiency 
flying except • • •. 

"SEc. 515. No part of any appropriation 
contained in this Act shall be availBible for 
expense of transportation, packing, crating, 
temporary storage, drayage, anct unpacking 
of household goods and personal effects in 
any one shipment having a net weight in 
excess of thirteen thous1:\lnd five hundred 
pounds. 

"SEc. 517. None of the funds provided in 
this Act shall be available for training in 
any legal profession nor for the payment of 
tuition for training in such profession: Pro
vided, That this limitation shall not apply 
to the off-duty training of military personnel 
as prescribed by section 521 of this Act. 

"SEc. 521. No appropriation contained in 
this Act shall be available for the payment 
of more than 75 per centum of charges of 
educational institutions for tuition or ex
penses for off-duty training of military per
sonnel, nor for the payment of a.ny part of 
tuition or expenses for such training for 
commissioned personnel who do not agree 
to remain on active duty for two years after 
completion of such training. 

"SEc. 522. No part of the funds appropri
ated herein shall be expended for the sup
port of any formally enrolled student ln basic 
courses of the senior division, Reserve Offi
cers' Training Corps, who has not executed a 
certificate of loyalty or loyalty oath in such 
form as shall be prescribed by the Secretary 
of Defense." 
INDEPENDENT OFFICES AND DEPARTMENT OF 

HOUSING AND URBAN DEVELOPMENT APPRO
PRIATION ACT, 1969 

"SEC. 301. No part of any appropriation 
contained in this Act, or of the funds avail
able for expenditure by any corporation or 
agency included in this Act, shall be used for 
publicity or propaganda purposes designed 
to support or defeat legislation pending be
fore the Congress. 

"SEc. 307. None of the funds in this Act 
shall be available to finance interdepart
mental boards, commissions, councils, com
mittees, or similar groups under sec. 214 of 
the Independent Offices Appropriation Act, 
1946 (31 U.S.C. 691) which do not have prior 
and specific Congressional approval of such 
method of financial support, except • • •. 
DEPARTMENTS OF LABOR, AND HEALTH, EDUCA-
TION, AND WELFARE APPROPRB.TION ACT, 1969 

"SEc. 409. No part of the funds contained 
in this Act may be used to force busing of 
students, abolishment of any school, or to 
force any st udent attending any elementary 
or secondary school to attend a particular 
school against the choice of his or her par
ents or parent in order to overcome racial 
imbalance. 

"SEc. 410. No part of the funds contained 
in this Act shall be used to force busing of 
students, the abolishment of any school or 
the attendance of students at a particular 
school in order to overcome racial imbalance 
as a condition precedent to obtaining Fed
eral funds otherwise available to any State, 
school district, or school: Provided, That the 
Secretary shall assign as many persons to 
the investigation and compliance activities 

of title VI of the Civil Rights Act of 1964 
relat ed to element ary and secondary educa
tion in the other States as are assigned to 
the seventeen Southern and border States to 
assure that this law is administered and 
enforced on a national basis, and the Secre
tary is directed to enforce compliance with 
title VI of the Civil Rights Act of 1964 by 
like methods and with equal emphasis in all 
States of the Union and to report to the Con
gress by March 1, 1969, on the actions he 
has taken and the results achieved in estab
lishing this compliance program on a na
tional basis: Provided further, That not
Withstanding any other provision of law, 
funds or commodities for school lunch pro
grams or medical services may not be recom
mended for Withholding by any official em
ployed under appropriations contained here
in in order to overcome racial imbalance: 
Provided further, That notwithstanding any 
other provisions of law, moneys received from 
national forests to be expended for the bene
fit of the public schools or public roads of 
the county or counties in which the na
tional forest is situated, may not be recom
mended for withholding by any official em
ployed under appropriations contained 
herein." 
DEPARTMENT OF DEFENSE APPROPRIATION ACT, 

1968, PUBLIC LAW 90-97, 81 STAT. 249 

"SEC. 640. 
"(b) During the current fiscal year none 

of the funds available to the Department of 
Defense may be used to install or utilize any 
new 'cost-based' or 'expense-based' system 
or systeiUS for accounting, including ac
counting results for the purposes prescribed 
by section 113(a) (4) of the Budget and Ac
counting Procedures Act of 1950 (31 U.S.C. 
66a(a) (4)), until forty-five days after the 
Comptroller General of the United States 
(after consultation with the Director of the 
Bureau of the Budget) has reported to the 
Congress that in his opinion such system or 
systeiUS are designed to: ( 1) meet the re
quirements of all applicable laws governing 
budgeting, accounting, and the administra
tion of public funds and the standards and 
procedures established pursuant thereto; (2) 
provide for uniform application to the ex
tent practicable throughout the Department 
of Defense; and (3) prevent violations of the 
antideficiency statute (R.S. 3679; 31 U.S.C. 
665) ." 
FOREIGN ASSISTANCE AND RELATED AGENCIES 

APPROPRIATION ACT, 1962, PUBLIC LAW 87-':329, 
75 STAT. 721 

"SEc. 602. None of the funds herein appro
priated shall be used for expenses of the In
spector General, Foreign Assistance, after the 
expiration of the thirty-five day period which 
begins on the date the General Accounting 
Office or any committee of the Congress, or 
any duly authorized subcommittee thereof, 
charged with considering foreign assistance 
legislation, appropriations, or expenditures, 
has delivered to the office of the Inspector 
General, Foreign Assistance, a written re
quest that it be furnished any document, 
paper, communication, audit, review, find
ing, recommendation, report, or other ma
terial in the custody or control oCthe In
spector General, Foreign Assistance, relating 
to any review, inspection, or audit arranged 
for, directed, or conducted by him, unless 
and until there has been furnished to the 
General Accounting Office or to such com
mittee or subcommittee, as the case may be, 
(A) the document, paper, communication, 
audit, review, finding, recommendation, re
port, or other material so requested or (B) 
a certification by the President, personally, 
that he has forbidden the furnishing thereof 
pursuant to such request and his reason for 
so doing." 
INDEPENDENT OFFICES APPROPRIATION ACT, 

1952, PUBLIC LAW 82-137, 65 STAT. 286 

"No money made available to the Depart
ment of Commerce, for maritime activities, 

by this or any other Act shall be used in 
payment for a vessel the title to which is 
acquired by the Government either by req
uisition or purchase, or the use of which is 
taken either by requisition or agreement, or 
which is insured by the Government and lost 
while so insured, unless the price or hire to 
be paid therefor (except in cases where sec
tion 802 of the Merchant Marine Act, 1936, 
as amended, is applicable) is computed in 
accordance with subsection 902(a) of said 
Act, as that subsection is interpreted by the 
General Accounting Office." (Emphasis 
supplied.) 

All except the last of the foregoing provi
sions generally are held to be mere restric
tions upon the use of appropriations and are 
not subject to <a point of order. Such restric
tions applying to "appropria.tions in this or 
any other act'' as in the last-quoted provi
sion are subject to a point of order as being 
legislation in an <appropl'liation act. The Phil
adelphia Plan restriction would have to be of 
the latter type unless it is inserted in each 
of the pertinent appropriation acts. 

SUMMARY OF WHY THE "PHILADELPHIA PLAN" 
CONFLICTS WITH THE CIVIL RIGHTS ACT OF 
1964 
The public policy with respect to both em

ployer employment practices and union re
ferral practices is set out in subsections 703 
(a) and (c) of the Civil Rights Act of 1964. 
These provisions of the law clearly spell out 
that it shall be an unlawful employment 
practice for an employer to consider race or 
national origin in hiring or refusing to hire a 
qualified applicant, and for a labor organiza
tion, such as a union, to consider race or na
tional origin in referring, or refusing to re
fer, a qualified applicant to an employer for 
employment. 

If there were any doubt as to the policy set 
out in sections 703 (a) and (c), it would be 
completely dispelled by the provisions of sub
section 703 (j) which specify that the provi
sions of Title VII of the act shall not be 
interpreted to require any employer or labor 
organization to grant preferential treatment 
to any individual or group on account of an 
imbalance which may exist in the employ
er's work force or the labor organization's 
membership when the racial or national ori
gin composition of such work force or mem
bership is compared to the total number of 
persons of such race or national origin in the 
community or section, or in the available 
work force in the community or section. 

The legislative history of the act is replete 
with clear indications of the Congressional 
intent in these areas, and the Comptroller 
General's opinion of August 5, 1969, quotes 
more than three pages of such references as 
examples of such intent. 

To the extent that the Philadelphia Plan 
will require contractors to agree to establish 
numerical goals of minority group employees, 
and to exert "every good faith effort" to at
tain such goals in performing their contracts, 
the Plan will necessarily require contractors 
to consider race and national origin in re
cruiting and hiring employees. And to the ex
tent that the numerical goals and ranges of 
minority group employees set out in the 
Plan are directed to correcting imbalances 
in either, or both, the contractors work force 
or his union's membership, they must neces
sarily be considered in violation of the public 
policy expressed in section 703 (j) of the act. 

Both the Department of Labor and the De
partment of Justice appear to recognize that 
the Plan either will, or may, result in reverse 
discrimination against non-minority group 
workers. But they argue that such reverse 
discrimlna.tion is legal if it is necessary to 
correct that present results of past discrim
ination. The truth of the matter is that the 
Departments are relying upon court opinions 
in school, voting, and housing cases to sup-
port their conclusion, and that there are no 
controlling judicial precedents on the point 
with respect to employment practices. Not 



40016 CONGRESSIONAL RECORD- SENATE December 18, 1969 
only is the Executive branch of the Govern
ment attempting to legislate in this area, it 
is also attempting to interpret and apply in
applicable and conflicting opinions of the 
courts in a manner contrary to the intent of 
Congress in enacting the Civil Rights Act of 
1964, and in a manner clearly not intended 
by the judiciary. The action of the Depart
ments in implementing the Plan must there
fore be construed as a usurpation by the Ex
ecutive of the functions of both the Legisla
tive and Judicial branches of the Govern
ment. If any additional support for this con
clusion should be needed, one need only look 
to the provisions of subsection 706 (g) of the 
act, which authorize the courts to order such 
"affirmative action" as may be appropriate 
when an employer or a union, pursuant to 
the judicial procedures prescribed by the 
act, has been found by the court to be en
gaging in unlawful employment practices. 

• 
Section 705(a) (42 U.S.C. 2000e--4 (a)) 

creates the Equal Employment Opportunity 
Commission, and section 713 (a) , Rules and 
Regulations (42 U.S.C. 2000e-12(a)), provides 
that the Commission shall have authority 
from time to time to issue, amend, or rescind 
suitable procedural regulations to carry out 
the provisions of that title. 

The public policy regarding labor organiza
tion practices is delineated in section 703 (c) 
(42 U.S.C. 2000e-2(c)) wherein it is stated 
that it shall be an unlawful employment 
practice for a labor organization ( 1) to ex
clude or to expel from its membership, or 
otherwise to discriminate agaJnst, any indi
vidual because of his race, color, religion, sex, 
or national origin; (2) to limit, segregate, or 
classify its membership, or to classify or fail 
or refuse to refer for employment any in
dividual, in any way which would deprive or 
tend to deprive any individual of employ
ment opportunities, or would limit such em
ployment opportunities or otherwise ad
versely affect his status as an employee or 
as an applicant for employment, because of 
such individual's race, color, religion, sex, or 
national origin; or (3) to cause or attempt to 
cause an employer to discriminate agaJnst an 
individual in violation of that section. 

Whether the provisions of the Plan requir
ing a bidder to commit himself to hire--or 
make every gOOd faith effort to hire--at least 
the minimum number of minority group em
ployees specified in the ranges established for 
the designated trades is, in fact, a "quota" 
system (and therefore admittedly contrary 
to the Civil Rights Act) or is a "goal" sys
tem, is in our view largely a matter of se
mantics, and tends to divert attention from 
the end result of the Plan-that contractors 
commit themselves to making race or na
tional origin a factor for consideration in 
obtaining their employees. 

We view the imposition of such a require
ment on employers engaged in Federal or 
federally assisted construction to be in con
flict with the intent as well as the letter of 
the above provisions of the act which make 
it an unlawful employment practice to use 
race or national origin as a basis for em
ployment. Further, we believe that requiring 
an employer to abandon his customary prac
tice of hiring through a local union because 
of a racial or national origin imbalance in 
the local unions and, under the threat of 
sanctions, to make "every good faith effort" 
to employ the number of minority group 
tradesmen specified in his bid from sources 
outside the union if the workers referred by 
the union do not include a sufficient number 
of minority group personnel, are in confiict 
with section 703(j) of the act (42 U.S.C. 
2000e-2 (j) ) which provides as follows: 

"Nothing contained in this subchapter 
shall be interpreted to require any employer, 
employment agency, labor organization, or 
joint labor-management committee subject 
to this subchapter to grant preferential 
treatment to any individual or to any group 

because of the race, color, religion, sex, or 
national origin of such individual or group 
on account of an imbalance which may ex
ist with respect to the total number or per
centage of persons of any race, color, religion, 
sex, or national origin employed by any em
ployer, referred of classified for employment 
by any employment agency or labor organi
zation, admitted to membership or classified 
by any labor organization, or admitted to, 
or employed in, any apprenticeship or other 
training program, in comparison with the 
total number of percentage of persons of 
such race, color, religion, sex, or national 
origin in any community, State, section or 
other area, or in the available work force in 
any community, State, section, or other 
area, or in the available work force in any 
area." (Italic added.) 

While the legislative history of the Civil 
Rights Act is replete with statements by 
sponsors of the legislation that Title VII 
prohibits the use of race or national origin 
as a basis for hiring, we believe a reference 
to a few of such clarifying explanations will 
suffice to further show the specific intent of 
Congre~s in such respect when enacting 
that title. At page 6549, Volume 110, Part 5, 
of the Congressional Record, the following 
explanation by Senator Humphrey is set 
out: 

" • • • As a longstanding friend of the 
American worker, I would not support this 
fair and reasonable equal employment op
portunity provision if it would have any 
harmful effect on unions. The truth is that 
this title forbids discriminating against any
one on account of race. This is the dmple 
and complete truth about title VII. 

"The able Senators in charge of title VII 
(Mr. Clark and Mr. Case) will comment 
at greater length on this matter. 

"Contrary to the allegations of some op
ponents of this title, there is nothing in it 
that Will give any power to the Commission 
or to any court to require hiring, firing, or 
promotion of employees in order to meet a 
racial 'quota' or to achieve a certain racial 
balance. 

"That bugaboo has been brought up a 
dozen times; but it is nonexistent. In fact, 
the very opposite is true. Title VII prohibits 
discrimination. In effect, it says that race, 
religion, and national origin are not to be 
used as the basis for hiring and firing. Title 
VII is designed to encourage hiring on the 
basis of ability and qualifications, not race 
or religion." (Italic added.) 

In an interpretative memorandum of Title 
VII submitted jointly by Senator Clark and 
Senator Case, floor managers of that legis
lation in the Senate, it is stated (page 7213, 
Volume 110, Part 6, Congressional Record): 

"With the exception noted above, therefore, 
section 704 prohibits discrimination in em
ployment because of race, color, religion, sex, 
or national origin. It has been suggested that 
the concept of dis<:rimination is vague. In 
fact it is clear and simple and has no hidden 
meanings. To discriminate is to make a dis
tinction, to make a difference in treatment 
or favor, and those distinctions or differences 
in treatment or favor which are prohibited 
by section 704 are those which are based on 
any five of the forbidden criteria: race, color, 
religion, sex, and national origin. Any other 
criterion or qualification for employment is 
not affected by this title. 

"There is no requirement in title VII that 
an employer maintain a racial balance in his 
work force. On the contrary, any deliberate 
attempt to maintain a racial balance, what
ever such a balance may be, would involve a 
violation of title VII because maintaining 
such a balance would require an employer to 
hire or to refuse to hire on the basis of race. 
It must be emphasized that discrimination 
is prohibited as to any individual. While the 
presence or absence of other members of the 
same minority group in the work force may 
be a relevant factor in determining whether 

in a given case a decision to hire or to refuse 
to hire was based on race, color, etc. , it is 
only one factor, and the question in each 
case would be whether that individual was 
discriminated against. 

"There is no requirement in title VII that 
employers abandon bona fide qualification 
tests where, because of differences in back
ground and education, members of some 
groups are able to perform better on these 
tests than members of other groups. An em
ployer may set his qualifications as high as 
he likes, he may test to determine which 
applicants have these qualifications, and he 
may hire, assign, and promote on the basis 
of test performance. 

"Title VII would have no effect on estab
lished seniority rights. Its effect is prospec
tive and not retrospective. Thus, for exam
ple, if a business has been discriminating in 
the past and as a result has an all-white 
working force, when the title comes into ef
fect the employer's obligation would be sim
ply to fill future vacancies on a nondiscrimi
natory basis. He would not be obliged-or in
deed, permitted-to fire whites in order to 
hire Negroes, or to prefer Negroes for future 
vacancies, or, once Negroes are hired, to give 
them special seniority rights at the expense 
of the white workers hired earlier. (How
ever, where waiting lists for employment or 
training are, prior to the effective date of the 
title, maintained on a discriminatory basis, 
the use of such lists after the title takes 
effect may be held an unlawful subterfuge 
to accomplish discrimination.) " (Under
scoring added.) 

At page 7218 of Volume 110 the following 
objections, which had been raised during 
debate to the provisions of Title VII, and 
answers thereto by Senator Clark are printed: 

"Objection: Under the bill, employers will 
no longer be able to hire or promote on the 
basis of merit and performance. 

"Answer: Nothing in the bill will interfere 
with merit, hiring, or merit promotion. The 
bill simply eliminates consideration of color 
from the decision to hire or promote. 

• • • 
"Objection: The bill would require em

ployers to establish quotas for nonwhites in 
proportion to the percentage of nonwhites 
in the labor market area. 

"Answer: Quotas are themselves discrimi
natory." 

While, as indicated above, we believe that 
the provisions of the Plan· affecting em
ployers who hire through unions conflict with 
section 703(j) of Title VII, and that the above 
statement by Senator Humphrey further in
dicates that the act was not intended to af
fect valid colleotive bargaining agreements, 
we further believe that the appropriate di
rection of any administrative action to be 
taken where it is the policy of a union to 
refer only white workers to employers on 
Federal or federally assisted construction is 
indicated in the following question and 
answer set forth in the interpretative memo
randum by Senator Clark and Senator Case 
(page 7217, Volume 110): 

"Question: If an employer obtains his 
employees from a union hiring hall through 
operation of his labor contract is he in fact 
the true employer from the standpoint of 
discrimination because of race, color, religion, 
or national origin when he exercises no choice 
in their selection? If the hiring hall sends 
only white males is the employer guilty of 
discrimination within the meaning of this 
title? If he is not, then further safeguards 
must be provided to prot-ect him from endless 
prosecution under the a.uthority of this title. 

"Answer: An employer who obtains his 
employees from a union hiring hall through 
operation of a labor contract is still an em
ployer. If the hiring hall discri.minates 
against Negroes, and sends him only whites, 
he is not guilty of discrimination-but 
union hiring halls would be." 

We believe it is especially pertinent to note 
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that the "Findings" stated in section 4 of 
the order of June 27 as the basis for issuance 
thereof, consist almost entirely of a recital 
of practices of unions, rather than of con
tractors or employers. Thus, in attempting 
to place upon the contractors the burden of 
overcoming the effects of union practices, 
the order appears to evince a policy in con
filet with the interpretation of the legisla
tion as stated by its sponsors. 

In this connection your Solicitor's memo
randum contends that the principle of im
posing affirmative action programs on con
tractors for employment of administratively 
determined numbers of minority group 
tradesmen, when such programs are for the 
purpose of correcting the effects of discrimi
nation by unions prior to the Civil Rights 
Act of 1964, is supported by the decisions in 
Quarles v. Philip Morris, 279 F. Supp. 505; 
U.S. v. Local189, U.P.P. and Crown Zellerbach 
Corp., 282 F. Supp. 39; and Local 53 of Heat 
and Frost Insulators v. Vogler, 407 F. 2d 1047. 
We find, however, that decisions of the 
courts have differed materially in such re
spect; see Griggs v. Duke Power, 292 F. Supp. 
243; Dobbins v. Local 212, 292 F. Supp. 413; 
and U.S. v. Porter, 296 F. Supp. 40. 

Additionally, your Solicitor's memorandum 
cites cases involving affirmative desegregation 
of school faculties (U.S. v. Jefferson County, 
372 F. 2d 836 (1966), and U.S. v. Montgomery 
County, 289 F. Supp. 647, affirmed 37 LW 
4461 (1969) in particular). However, there 
is a clear distinction between the factual 
and legal situations involved in those cases 
and the matter at hand. The cited school 
decisions required reallocation of portions of 
existing school faculties in implementation 
of the requirement for desegregation of dual 
public school systems, which had been es
tablished on the basis of race, as such re
quirement was set out in the 1954 and 1955 
decisions of the Supreme Court in the Brown 
v. Board of Education cases (347 U.S. 483 
and 349 U.S. 294). In the Brown cases de
segregation of faculties was regarded as one of 
the keys to desegregation of the schools, and 
in the Jefferson County case the court read 
Title VI of the Civil Rights Act as a con
gressional mandate for a change in pace and 
method of enforcing the desegregation of ra
cially segregated school systems, as required 
by the Brown decisions. 

MEMORANDUM FRoM GAO RE CONTRACTS 
AWARDED UNDER "PHTI..ADELPHIA PLAN" 

Information on file in the General Ac
counting Office indicates that four contracts 
containing the revised Philadelphia Plan 
have already been awarded. One of these con
tracts was awarded to Bristol Steel and Iron 
Works, Inc., in the amount of $3,986,200, as 
low bidder for furnishing and erecting struc
tural steel at Children's Hospital in Phila
delphia. 

The remaining three contracts were for 
general construction work, mechanical work, 
and electrical work in connection with an 
addition to the Law School at Villanova Uni
versity. The contract for general construc
tion work was awarded to Palladino-Fleming 
Company as low bidder at $988,100. However, 
the low bids submitted by Kirk Plumbing 
and Heating Corporation on the mechanical 
work and by Robinson Electrical Company, 
Inc., on the electrical work, in amounts of 
$252,000 and $154,9u0, respectively, were re
jected for failure to offer to comply with the 
Plan. Contracts for both types of work were 
thereafter awarded to the second lowest bid
der, The Gerngross Corporation, at its bid 
prices of $168,791 for electrical work and 
$253,800 for mechanical work, or $15,631 more 
than the low bids. 

Both the Children's Hospital and Villanova 
University projects are subject to grants of 
Federal funds by the Department of Health, 
Education, and Welfare. 

QUESTIONS PREPARED BY SENATOR ROBERT C. 
BYRD AND SUBMITTED TO THE COMPTROLLER 

GENERAL AND THE ANSWERS THERETO: 

Question. Why should we give the Comp
troller General all of this power? 

Answer. This provision gives the Comp
troller General no additional power whatso
ever. It is merely a confirmation of the 
authority given the Comptroller General by 
the Budget and Accounting Act of 1921. 31 
U.S.C. 74 provides, and I quote: 

"Balances certified by the General Account
ing Office, upon the settlement of public ac
counts, shall be final and conclusive upon 
the Executive Branch of the Government." 

This very question-that is, the finality of 
the Comptroller General's decision-came up 
during the debate preceding the 1921 Act. 
Let me read two of the statements made by 
Chairman James W. Good during those 1919 
hearings: 

"If he (the Comptroller) is allowed to 
have his decisions modified or changed by 
the will of an Executive-Mr. Good said_:_ 
then we might as well abolish the office." 

Mr. Good also observed: 
"There ought to be an independent body, 

independent of the Executives, with an of
ficial who could say, 'This appropriation can 
or cannot be used for this purpose'." 

Congress took care of this point by enact
ing the provision of the Budget and Ac
counting Act I just quoted. 

Question. Does this provision give the 
Comptroller General any additional author
ity over expenditures which he does not al
ready have today? 

Answer. No, Jt does not. This provision only 
applies to those activities where the Comp
troller General has the authority to settle 
the accounts of the accountable officers and 
to make binding decisions. It does not in
clude Government activities which have 
been excluded from the Comptroller Gener
al's authority. Examples of the latter are: 
jurisdiction over Internal Revenue assess
ments and refunds, veterans' compensation 
payments, and the expenditures· of Govern
ment corporations. 

Question. Just what did the Attorney Gen
eral say which confiicts with the authority 
of the Comptroller General? 

Answer. The Attorney General, in an opin
ion to the Secretary of Labor, not only up
held the action of the Secretary of Labor 
but went on to say, and I quote: 

"I hardly need to add that the conclu
sions expressed herein may be relied on by 
your Department and other contracting 
agencies and their accountable officers in 
the administration of Executive Order No. 
11246." 

This, in effect, tells the agencies to ignore 
the opinion of the Comptroller General . Now, 
where will this lead? If this position is al
lowed to stand, it will be used in other cases, 
and Congress might as well forget about 
trying to exercise its Constitutional auth
ority. 

Question. Why not let the Oomptroller 
General take a matter to court when there 
is a difference between his office and the 
Executive Branch of the Government? 

Answer. Congress has only authorized the 
Department of Justice, and a few other 
agencies, to handle litigation involving the 
United States. The Comptroller General has 
not been granted this authority. 

As a result, in any case involving one of 
his decisions which goes to court, the Comp
troller General must be represented by the 
Attorney General. Obviously, where there is a 
difference between the Attorney General and 
the Comptroller General, certainly the views 
of the Comptroller General would not be 
advocated by the Attorney General. 

Question. What is the legal authority for 
the "Philadelphia Plan"? 

Answer. The "Philadelphia Plan" was is-

sued under the authority of Executive Order 
No. 11246, which requires affirmative action 
programs to be taken to assist minority 
groups. The Executive Order does not spell 
out the details of the "Philadelphia Plan". 
That was done by the Secretary of Labor. 
The Comptroller General has not questioned 
the authority of the President to issue the 
Executive Order. He has questioned the im
plementation of the Executive Order by the 
Department of La,.bor through the "Philadel
phia Plan". 

Question. Isn't what is at issue here is the 
power of the President to issue Executive 
Orders relative to the hiring of members of 
minority groups? 

Answer. The power of the President to issue 
Executive Orders is not at issue. The issue 
here is the legality of the implementation of 
an Executive Order and not the Presidential 
power to issue the Executive Order. In fact, 
the Comptroller General has recognized the 
power of the President to issue the order. 
However, he is of the opinion that the "Plan" 
issued under the order violates the Civil 
Rights Act of 1964. 

Question. When the Civil Rights Act of 
1964 was being considered, was it intended to 
cover situations such as the "Philadelphia 
Plan"? 

Answer. Section 703 (j) of the Civil Rights 
Act of 1964 provides: 

"Nothing contained in this subchapter 
shall be interpreted to require any employer, 
employment agency, labor organization, or 
joint labor-management committee subject 
to this subchapter to grant preferential 
treatment to any individual or to any group 
because of the race, color, religion, sex, or 
national origin of such individual or group 
on account of an imbalance which may exist 
with respect to the total number or per
centage of persons of any race, color, religion, 
sex, or national origin employed by any em
ployer, referred or classified for employment 
by any employment agency or labor orga
nization, admitted to membership or classi
fied by any labor organization, or admitted to, 
or employed in, any apprenticeship or other 
training program, in comparison with the 
total number of percentage of persons of such 
race, color, religion, sex, or national origin in 
any community, State, section, or other area, 
or in the available work force in any com
munity, State, section, or other area." 
(Emphasis added.) 

While the legislative history of the Civil 
Rights Act is replete with statements by 
sponsors of the legislation that Title VII 
prohibits the use of race or national origin as 
a basis for hiring, we believe a reference to a 
few of such clarifying explanations will suf
fice to further show the specific intent of 
Congress in such respect when enacting that 
title. At page 6549, Volume 110, Part 5, of 
the Congressional Record, the following ex
planation by Senator Humphrey is set out: 

"• • • As a longstanding friend of the 
American worker, I would not support this 
fair and reasonable equal employment op
portunity provision if it would have any 
harmful effect on unions. The truth is that 
this title forbids discriminating against any
one on account of race. This is the simple 
and complete truth about title VII. 

"The able Senators in charge of title VII 
(Mr. Clark and Mr. Case) will comment at 
greater length on this matter. 

"Contrary to the allegations of some op
ponents of this title, there is nothing in it 
that will give any power to the Commission 
or to any court to require hiring, firing, or 
promotion of employees in order to meet a 
racial 'quota' or to achieve a certain racial 
balance. 

"That bugaboo has been brought up a 
dozen times; but it is nonexistent. In fact, 
the very opposite is true. Title VII prohibits 
discrimination. In effect, it says that race, 
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religion, and national origin are not to be 
used as the basis for hiring and firing. Title 
VII is designed to encourage hiring on the 
basis of ability and qualifications, not race 
or religion." (Emphasis added.) 

In an interpretative memorandum of Title 
VII submitted jointly by Senator Clark and 
Senator Case, floor managers of that legisla
tion in the Senate, it is stated (page 7213, 
Volume 110, Part 6, Congressional Record}: 

"With the exception noted above, there
fore, sect ion 704 prohibits discrimination in 
employment because of race, color, religion, 
sex, or national origin. It has been suggested 
that the concept of discrimination is vague. 
In fact it is clear and simple and has no hid
den meanings. To discriminate is to make a 
distinction, to make a difference in treatment 
or favor, and those distinctions or differences 
in treatment or favor which are prohibited by 
section 704 are those which are based on any 
five of the forbidden criteria: race, color, re
ligion, sex, and national origin. Any other 
criterion or qualification for employment is 
not affected by this title. 

"There is no requirement in title VII that 
an employer maintain a racial balance in 
his work force. On the contrary, any delib
erate attempt to maintain a racial balance, 
whatever such a balance may be, would in
volve a violation of title VII because main
taining such a balance would require an 
employer to hire or to refuse to hire on the 
basis of race. It must be emphasized that 
discrimination is prohibited as to any in
dividual. While the presence or absence of 
other members of the same minority group 
in the work force may be a relevant factor 
in determining whether in a given case a 
decision to hire or to refuse to hire was 
based on race, color, etc., it is only one fac
tor, and the question in each case would 
be whether that individual was discriminated 
against. 

"There is no requirement in title VII that 
employers abandon bona fide qualification 
tests where, because of differences in back
ground and education, members of some 
groups are able to perform better on these 
tests than members of other groups. An em
ployer may set his qualifications as high as he 
likes, he may test to determine which appli
cants have these qualifications, and he may 
hire, assign, and promote on the basis of 
test performance. 

"Title VII would have no effect on estab
lished seniority rights. Its effect is prospective 
and not retrospective. Thus, for example, if 
a business has been discriminating in the 
past and as a result has an all-white work
ing force, when the title comes into effect 
the employer's obligation would be simply 
to fill future vacancies on a nondiscrimina
tory basis. He would not be obliged-<>r in
deed, permitted-to fire whites in order to 
hire Negroes, or to prefer Negroes for future 
vacancies, or, once Negroes are hired, to give 
them special seniority rights at the expense 
of the white workers hired earlier. (However, 
where waiting lists for employment or train
ing are, prior to the effective date of the 
title, maintained on a discriminatory basis, 
the use of such lists after the title takes 
effect may be held an unlawful subterfuge 
to accomplish discrimination.)" (Italic 
added.) 

At page 7218 of Volume 110 the following 
objections, which had been raised during de
'bate to the provisions of Title VII, and an
swers thereto by Senator Clark are printed: 

"Objection: Under the bill, employers will 
no longer be able to hire or promote on the 
basis of merit and performance. 

"Answer: Nothing in the blll will interfere 
with merit, hiring, or merit promotion. The 
bill simply eliminates consideration of color 
from the decision to hire or promote. 

• 
"Objection: The bill would require em

ployers to establish quotas for nonwhites in 
proportion to the percentage of nonwhites in 
the labor market area. 

"Answer: Quotas are themselves discrimi
natory." 

While, as indicated above, we believe that 
the provisions of the Plan affecting employ
ers who hire through unions conflict with 
section 703{j) of Title VII, and that the 
above statement by Senator Humphrey fur
ther indicates that the act was not intended 
to affect valid collective bargaining agree
ments, we further believe that the appro
priate direction of any administrative action 
to be taken where it is the policy of a union 
to refer only white workers to employers on 
Federal or federally assisted construction is 
indicated in the following question and an
swer set forth in the interpretative memo
randum by Senator Clark and Senator Case 
(page 7217, Volume 110): 

"Question. I:f an employer obtains his em
ployees from a union hiring hall through 
operation of his labor contract is he in fact 
the true employer from the standpoint of 
discrimination because of race, color, religion, 
or national origin when he exercises no choice 
in their selection? If the hiring hall sends 
only white males is the employer guilty of 
discrimination within the meaning of this 
title? If he is not, then further safeguards 
must be provided to protect him from end
less prosecution under the authority of this 
title. 

"Answer. An employer who obtains his 
employees from a union hiring hall through 
operation of a labor contract is still an em
ployer. If the hiring hall discriminates 
against Negroes, and sends him only whites, 
he is not guilty of discrimination-but the 
union hiring hall would be." 

Question. What is the real distinction be
tween the word, "quota", and the word, 
"goals", insofar as the "Philadelphia Plan" 
is concerned? 

Answer. First, let me say that I think ev
eryone agrees that "quotas" are illegal in 
that they are discriminatory. Now, when you 
require a contractor to agree to meet a "goal" 
of minority group workers and threaten a 
penalty, such as possible contract cancella
tion and debarment from future Government 
work unless he can show that he has made 
every good faith effort to meet his "goal", 
then the distinction between a "goal" and a 
"quota" is lost. 

As the Comptroller General stated in his 
opinion of August 5, 1969, the question of 
whether the "Philadelphia Plan" is a "quota 
system" or a "goal system" is largely a mat
ter of semantics. This argument tends to 
divert attention from the end result of the 
Plan-that contractors commit themselves to 
making race or national origin a factor for 
consideration in obtaining their employees. 

Question. What is the legal authority for 
the Attorney General to issue a binding 
opinion in which the Attorney General states 
that the Department of Labor and other 
agencies may rely on his opinion in requir
ing contractors to meet the hiring provisions 
of the revised "Philadelphia Plan"? 

Answer. The Attorney General is required 
to give advice to the heads of the Executive 
departments. However, there is no provision 
of law that they are binding but, of course, 
the Executive departments may feel that 
they should abide by the Attorney General's 
opinions. With reference to the advice fur
nished by the Attorney General that his 
conclusions could be relied on by the Labor 
Department and other contracting agencies 
in the administration of Executive Order No. 
11246, such advice clearly conflicts with the 
Budget and Accounting Act of 1921, which 
gives the Comptroller General authority to 
decide on the legality of expenditures and 
makes his decisions final and conclusive upon 
the Executive Branch of the Government. 

Question. The Comptroller General stated 
that the General Accounting Office was not 
opposed to equal employment opportunities 
for minority groups. Since the Civil Rights 
Act of 1964, Executive Order No. 11246, and 
the "Philadelphia Plan" all seek to achieve 

this goal, why is section 904 needed at this 
time? 

Answer. The Comptroller General has made 
it quite clear that he is not against greater 
opportunities for minority groups. In fact, 
none of us here are. The real issue is whether 
the Executive Branch can take actions to 
achieve this objective which conflict with 
laws enacted by the Congress. The Comp
troller General, as well as many others, be
lieve that the "Philadelphia Plan" does con
flict with Title vn of the Civil Rights Act. 

The need for section 904, in my opinion, is 
best lllustrated by a paragraph contained in 
the Committee report on this provision, and 
I quote: 

"The committee wishes to emphasize that 
the basic issue here is the constitutional 
authority of the Congress itself. It must be 
further emphasized that the Congress has 
delegated certain of its constitutional au
thority to the Comptroller General alone. As 
long as such delegaton exists, it must be 
complete, and not be allowed to be eroded by 
the executive branch. Therefore the com
mittee strongly recommends the adoption of 
section 904." 

Question. Since the Civil Rights Act was 
designed to assist black people and the 
"Philadelphia. Plan" is aimed at that objec
tive, why is there objection to it? 

Answer. The Comptroller General has 
made it quite clear that he is not against 
greater opportunities for minority groups. 
However, he believes that actions taken by 
the Executive Branch in achieving this ob
jective must be in accord with the laws 
enacted by Congress. He is of the opinion, 
after careful research of the plan and of the 
Civil Rights Act of 1964, that the plan is in 
conflict with Title VII of the Act and is 
therefore unauthorized. It is not a question 
of helping the black people, but a question 
of helping them in a way which does not 
conflict with the laws passed by Congress 
and the Constitutional power of Congress 
itself. 

Question. Why can't this matter be put 
off until early next Session? What would be 
the adverse effect of delay? 

Answer. One of the cases presently in
volved is the question of the legality of the 
"Philadelphia Plan." The Comptroller Gen
eral has found the plan to be in violation 
of the Civil Rights Act of 1964. The Attorney 
General thinks otherwise, and has advised 
the Department of Labor to go ahead with 
the plan. I understand that four contracts 
containing the "Philadelphia Plan" have al
ready been awarded in the Philadelphia area.. 
Also, I understand that the Department of 
Labor plans to extend the plan to other 
areas. Also, the Secretary of Transportation 
has adopted the "Philadelphia Plan" proce
dures in the awarding of highway construc
tion contracts. Any delay in meeting this 
issue would allow expenditures to be made 
which the Comptroller General has found 
to be illegal. The longer Congress waits tn 
acting on this matter, the deeper we become 
involved, and a precedent is being firmed 
up for the Executive Branch, acting on ad
vice of the Attorney General, to in effect 
"call the shots" on Government expenditures, 
rather than the Comptroller General, the 
agent of Congress, exercising his clear au
thortrty under the Budget and Accounting 
Act of 1921. 

LETTER TO SENATOR ROBERT C. BYRD FROM 
COMPTROLLER GENERAL AND ATTACHMENTS 

THERETO 
DECEMBER 2, 1969. 

Hon. ROBERT C. BYRD, 
Chairman, Subcommittee on Deficiencies and 

Supplemental8, Committee on Appropri
ations, U.S. Senate. 

DEAR MR. CHAIRMAN: I want to bring a 
matter to your attention which I think is of 
utmost importance to the Congress and to 
the General Accounting Office. This involves 
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the "Philadelphia Plan" promulgated by the 
Department of Labor to increase the num
ber of minority group workers in certain 
construction trades. 

The basic facts are (1) the Department of 
Labor issued an order requiring that major 
construction contracts in the Philadelphia 
area, which are entered into or financed by 
the United States, include commitments by 
contractors to goals of employment of minor
ity workers in specified skilled trades; (2) by 
a decision dated August 5, 1969, advised the 
Secretary of Labor that I considered the 
Plan to be in contravention of the Civil 
Rights Act of 1964 and would so hold in pass
ing upon the legality of the expenditure ~f 
funds under contracts made subject to the 
Plan; and (3) the Attorney General on Sep
tember 22, 1969, advised the Secretary of 
Labor that the Plan is not in confiict with 
the Civil Rights Act; that it is authorized 
under Executive Order No. 11246, and that 
it may be enforced in awarding Government 
contracts. 

On the basis of the Attorney General's 
Opinion, the Department of Labor has pro
ceeded with the Plan in the Philadelphia 
area, and it is planning to go ahead in several 
other metropolitan areas. Also, we under
stand that the Secretary of Transportation 
has adopted the "Philadelphia Plan" proce
dures in the awarding of highway construc
tion contracts. 

Senator Ervin, as Chairman of the Sub
committee on Separation of Powers of the 
Senate Judiciary Committee, held hearings 
on this controversy in October of this year, 
and I understand he is sending a letter to 
the Senate Appropriations Committee sug
gesting to the Committee that it consider 
an appropria.tion bill limitation to prevent 
the Plan from being carried out in the Phll
a.delphia area and from being placed in effect 
in other areas. 

I want to make it clear that the General 
Accounting Office is not against greater op
portunities for minority groups. However, we 
believe that actions taken by the Executive 
Branch in achieving this objective, must 
be in accord with the laws enacted by the 
Congress. As stated in our opinion of August 
5, 1969, we believe that the "Philadelphia 
Plan" is in conflict with Title VII of the 
Civil Rights Act of 1964 and is therefore 
unauthorized. 

The Attorney General in his opinion of 
September 22, 1969, concluded with a state
ment that the contracting agencies and their 
accountable officers could rely on his opin
ion. Considering that the sole authority 
claimed for the Plan ordered by the Labor 
Department is the Executive order of the 
President, it is quite clear that the Executive 
Branch of the Government is asserting the 
power to use Government funds in the ac
complishment of a program not authorized 
by Congressional enactment, upon its own 
determination of authority and its own in
terpretation of pertinent statutes, and con
trary to an opinion by the Comptroller Gen
eral to whom the Congress has given the 
authority to determine the legality of ex
penditures of appropriated funds, and whose 
actions with respect thereto were decreed by 
the Congress to be "final and conclusive upon 
the Executive Branch of the Government." 
We believe the actions of officials of the 
Executive Branch in this matter present 
such serious challenges to the authority 
vested in the General Accounting Office by 
the Congress as to present a substantial 
threat to the maintenance of effective legis
lative control of•the expenditure of Govern
ment funds. 

The opinion of the Attorney General and 
the announced intention of the Labor De
partment to extend the provisions of the 
Plan to other major metropolitan areas can 
only create such widespread doubt and con
fusion in the construction industry and in 
the labor groups involved (which may also 

be shared to a considerable extent by the 
Government's contracting and fiscal officers) 
as to constitute a major obstacle to the or
derly prosecution of Federal and federally 
assisted construction. We further believe 
there is a definite possibillty that, faced with 
a possibi11ty of not being able to obtain 
prompt payment under contracts for such 
work as well as the probabillty of labor dif
ficulties resulting from their efforts to com
ply with the Plan, many potential contractors 
will be reluctant to bid. Of course, if this 
occurs the Plan w111 result in restricting full 
and free competition as required by the pro
curement laws and regulations. Also, those 
who do bid will no doubt consider it neces
sary to include in their bid prices substan
tial contingency allowances to guard against 
loss. 

In view of the situation I have outlined, 
I urge that the Senate Appropriations Com
mittee give serious consideration to includ
ing in the Supplemental Appropriation Bill, 
1970, which is now pending before the Com
mittee, a limitation on the use of funds to 
finance any contract requiring a contractor 
or subcontractor to meet, or to make every 
effort to meet, specified goals of minority 
group employees. Language to accomplish 
this request is enclosed for your considera
tion. 

I am also enclosing a copy of my decision 
of August 5, 1969; a copy of the Attorney 
General's opinion of September 22, 1969; a 
copy of Senator Ervin's statement of October 
27, 1969; a copy of my statement of October 
28, 1969, before the Subcommittee on Separa
tion of Powers of the Senate Judiciary Com
mittee; a copy of an article by James E. Rem
mert, which appeared in the November 1969, 
issue of the American Bar Association Jour
nal, entitled "Executive Order 11246: Execu
tive Encroachment," and copies of recent let
ters to me from Senator Ervin, Senator Rus
sell, Senator McClellan, Senator Randolph, 
Senator Jordan, and Congressman Cramer. In 
connection with the latter expression of 
views, I would point out that there are other 
members of the Senate and of the House who 
support the Plan. 

We are available to discuss this problem 
With you or the Appropriations Committee 
at anytime. 

Sincerely, 
ELMER B. STAATS, 

Comptroller General of the United States. 

OPINION OF COMPTROLLER GENERAL RE 
PHILADELPHIA PLAN 

AUGUST 5, 1969. 
DEAR MR. SECRETARY: We refer to an order 

issued June 27, 1969, to the heads of all 
agencies by the Assistant Secretary for Wage 
and Labor Standards, Department of Labor. 
The order announced a revised Philadelphia 
Plan (effective July 18, 1969) to implement 
the provisions of Executive Order 11246 and 
the rules and regulations issued pursuant 
thereto which require a program of equal 
employment opportunity by contractors and 
subcontractors on both Federal and federally 
assisted construction projects. 

Questions have been submitted to our Of
fice by members of Congress, both as to be 
propriety of the revised Philadelphia Plan 
and the legal validity of Executive Order 
11246 and of various implementing regula
tions issued thereunder both by your De
partment and by other agencies. In view of 
possible e<mfiicts between the requirements 
of the Plan and the provisions of Titles VI 
and VII of the Civil Rights Act of 1964, Pub. 
L. 88--352, discussions have been held be
tween representatives of our Office, your 
Department, and the Department of Justice, 
and your Solicit or has furnished to us a legal 
memorandum in support of the authority 
for issuance of the Executive Order as well 
as the revised Philadelphia Plan promul
gated thereunder. 

The memorandum presents the following 
points in support of the legal propriety of 
the Plan: 

I. The Executive has the authority and the 
duty to require employers who do business 
with the Government to provide equal em
ployment opportunity. 

II. The passage of the Civil Rights Act of 
1964 did not deprive the President of the au
thority to regulate, pursuant to Executive 
Orders, the employment practices of Gov
ernment contractors. 

III. The revised Philadelphia Plan is law
ful under the Federal Government's procure
ment policies, is authorized under Executive 
Order 11246 and the implementing regula
tions, and is lawful under Title Vll of the 
Civil Rights Act of 1964. 

Without conceding the validity of all of 
the arguments advanced under points I 
and II, we accept the authority of the Pres
ident to issue Executive Order 11246, and 
the contention that the Congress in enact
ing the Civil Rights Act did not intend to 
deprive the President of all authority to 
regulate employment practices of Govern
ment contractors. 

The essential questions presented to this 
Office by the revised Philadelphia Plan, how
ever, are (1) whether the Plan is compatible 
with fundamentals of the competitive bid
ding process as it applies to the awarding of 
Federal and federally assisted construction 
contracts, and (2) whether impositions of 
the specific requirements set out therein 
can be regarded as a legally proper imple
mentation of the public policy to prevent 
discriminrutlon in employment, which is 
declared in the Civil Rights Act and is 
inherent in the Constitution, or whether 
those requirements so far transcend the 
policy of nondiscrimination, by making race 
or national origin a determinative factor in 
employment, as to conflict With the limita
tions expressly imposed by the act or with 
the basic constitutional concept of equality. 

Our interest and authority in the matter 
exists by virtue of the duty imposed upon 
our Office by the Congress to audit all ex
penditures of appropriated funds, which 
necessarily involves the determination of 
the legality of such expenditures, includ
ing the legality of contracts obligating the 
Government to payment of such funds. Au
thority has been specifically conferred on 
this Office to render decisions to the heads 
of departments and agencies of the Govern
ment, prior to the incurring of any obliga
tions, With respect to the legality of any 
action contemplated by them involving ex
penditures of appropriated funds, and this 
authority has been exercised continuously 
by our Office since its creation whenever any 
question as to the legality of a proposed 
action has been raised, whether by submis4 

sion by an agency head, or by complaint of 
an interested party, or by information coming 
to our attention in the course of our other 
operations. 

The incorporation into the terms of solici
tations for Government contracts of condi
tions or requirements concerning wages and 
other employment conditions or practices 
has been a frequent subject of decisions by 
this Office, many of which Will be found 
enumerated in our decision at 42 Comp. Gen. 
1. The rule invariably applied in such cases 
has been that any contract conditions or 
stipulations which tend to restrict the full 
and free competition required by the pro
curement laws and regulations are unau
thorized, unless they are reasonably req
uisite to the accomplishment of the 
legislative purposes of the appropriation in
volved or other law. Furthermore, where 
the Congress in enacting a statute covering 
the subject matter of such conditions has 
specifically prohibited certain actions, no 
administrative authority can lawfully im
pose any requirements the effect of which 
would be to contravene such prohibitions. 



40020 CONGRESSIONAL RECORD- SENATE December 18, 1969 
It is within the framework of these prin
ciples that we consider the order promul
gating the revised Philadelphia Plan. 

The Assistant Secretary's order states the 
policy of the Office of Federal Contract Com
pliance (OFCC) that no contracts or sub
contracts shall be awarded for Federal and 
federally assisted construction in the Phila
delphia, Pennsylvania, area (including the 
counties of Bucks, Chester, Delaware, Mont
gomery, and Philadelphia) on projects whose 
cost exceeds $500,000 unless the bidder sub
mits an acceptable affirmative action pro
gram which shall include specific goals of 
minority manpower utilization, meeting the 
standards included in the invitation or other 
solicitations for bids, in trades utilizing the 
seven classifications of employees specified 
therein. 

The order further relaltes that enforcement 
of the nondiscrimination and affirmative ac
tion requirements of Executive Order 11246 
has posed special problems in the construc
tion trades; that contractors and subcontrac
tors mu.&t hire a. new employee complement 
for each construction job and out of necessity 
or convenience they rely on the construc
tion craft unions as their prime or sole 
source of their labor; that collective bargain
ing agreements and/or established custom 
between construction contractors and sub
contractors and unions frequently provide 
for, or result in, exclusive hiring halls; that 
even where the colleotive bargaining agree
ment contains no such hiring hall provi
sions or the custom is not rigid, as a practical 
matter, most people working the specified 
classifiootions are referred to the jobs by the 
unions; and that because of these hiring ar
rangements, referral by a union is a virtual 
necessity for obtaining employment in union 
construction projects, which constitute the 
bulk of co:nmerc:lal construction. 

It is also stated that because of the ex
clusionary praotices of labor organizations, 
there tra-ditionally have been only a small 
number of Negroes employed in the seven 
trades, and that unions in these trades in the 
Philadelphia area still have only about 1.6 
percent minority group membership and they 
continue to engage in practices, including the 
granting of referral priorities to union mem
bers and to persons who have work ex
perience under union contracts, which result 
in few Negroes being referred for employ
ment. The OFCC found, therefore, that spe
cial measures requiring bidders to commit 
themselves to specific goals of minority man
power utilization were needed to provide 
equal employment opportunity in the seven 
trades. 

Section 7 of the Assistant Secretary's order 
of June 27 indicates that the revised Plan is 
to be implemented by including in the solici
tation for bids a notice substantially similar 
to one labeled "Appendix" which is attached 
to the order. Such notice would state the 
ranges of minority manpower utilization (as 
determined by the OFCC Area. Coordinator in 
cooperation with the Federal contracting or 
administering agencies in the Philadelphia 
area) which would constitute an acceptable 
affirmative action program, and would require 
the bidder to submit his specific goals in the 
following form: 

Identification of trade 
Est. total employment for the trade on 

the contract 
Number of minority group employees 

Participation in a multi-employer program 
approved by OFCC would be acceptable in 
lieu of a goal for the trade involved in such 
program. 

The notice also provides that the con
tractor will obtain similar goals from his 
subcontractors who will perform work in the 
involved trades, and that "Failure of the sub
con tractor to achieve his goal will be treated 
in the same manner as such failure by the 
prime contractor prescribed in Section 6 of 

the Order • • •." Since Section 6 of the or
der contains nothing relative to "failure," we 
assume the intended reference is to Section 
8, which reads as follows: 

"Post-award compliance 
"a. Each agency shall review contractors' 

and subcontractors' employment practices 
during the performance of the contract. If 
the goals set forth in the affirmative action 
program are being met, the contractor or sub
contractor will be presumed to be in compli
ance with the requirements of Executive Or
der 11246, as amended, unless it comes to 
the agency's attention that such contractor 
or subcontractor is not providing equal em
ployment opportunity. In the event of fail
ure to meet the goals, the contractor shall 
be given an opportunity to demonstrate that 
he made every good faith effort to meet his 
commitment. In any proceeding in which 
such good faith performance is in issue, the 
contractor's entire compliance posture shall 
be reviewed and evaluated in the process of 
considering the imposition of sanctions. 
Where the agency finds that the contractor 
or subcontractor has failed to comply with 
the requirements of Executive Order 11246, 
the implementing regulations and its obliga
tions under its affirmative action program, 
the agency shall take such action and im
pose such sanctions as may be appropriate 
under the Executive Order and the regula
tions. Such noncompliance by the contractor 
or subcontractor shall be taken into consid
eration by Federal agencies in determining 
whether such contractor or subcontractor 
can comply with the requirements of Ex
ecutive Order 11246 and is therefore a 're
sponsible prospective contractor' within the 
meaning of the Federal procurement regu
lations. 

"b. It is no excuse that the union with 
which the contractor has a collective bar
gaining agreement failed to refer minority 
employees. Discrimination in referral for em
ployment, even if pursuant to provisions of 
a collective bargaining agreement, is pro
hibited by the National Labor Relations Act 
and Title VII of the Civil Rights Act of 
1964. It is the longstanding uniform pol
icy of OFCC that contractors and subcon
tractors have a. responsibility to provide equal 
employment opportunity if they want to par
ticipate in Federally-involved contracts. To 
the extent they have delegated the respon
sibility for some of their employment prac
tices to some other organization or agency 
which prevents them from meeting their ob
ligations pursuant to Executive Order 11246, 
as amended, such contractors cannot be con
sidered to be in compliance with Executive 
Order 11246, as amended, or the implement
ing rules, regulations and orders." 

It is our opinion that the submission of 
goals by the successful bidder would oper
ate to make the requirement for "every good 
faith effort" to attain such goals a part of 
his contractual obligation upon award of 
a con tract. The provisions of Section 8 of 
the order would therefore become a part of 
the contract specifications againsrt which the 
contractor's performance would be judged in 
the event he falls to attain his stated goals, 
just as much as his stated goals become a 
part of the contract specifications against 
which his performance will be judged in the 
event he does attain hi's stated goals. 

As indicated at page 4 of the order, the 
original Philadelphia Plan was suspended be
cause it contravened the principles of com
petitive bidding. Such contravention resulted 
from the imposition of requirements on bid
ders, after bid opening, which were not spe
cifically set out in the sollcitation. The pres
ent statement of a specific numerical range 
into which a bidder's affirmative action goals 
must fall is apparently designed to meet, and 
reasonably satisfies, the requirement for spec
ificity. 

However, we have serious doubts cover-

ing the main objective of the Plan, which is 
to require bidders to commit themselves to 
make every good faith effort to employ speci
fied numbers of minority group tradesmen in 
the performance of Federal and federally as
sisted contracts and subcontracts. 

The pertinent public policy with respect 
to employment practices of an employer 
which may be regarded as constituting un
lawful discrimination is set out in Titles VI 
and VII of the Civil Rights Act, Title VI, 
concerning federally assisted programs, pro
vides in section 601 (42 U.S.C. 2000d) that 
no person in the United States shall, on 
the ground of race, color, or national origin, 
be excluded from participation in, be de
nied the benefits of, or be subjected to dis
crim1natlion under, any program or activity 
receiving Federal financial assistance. 

Section 703(a) (42 U.S.C. 2000e-2(a.)) of 
Title VII states the public policy concerning 
employer employment practices by declar
ing it to be an unlawful employment practice 
for an employer ( 1) to fail or refuse to hire 
or to discharge any individual, or otherwise 
to discriminaJte against any individual with 
respect to his compensation, terms, condi
tions, or privileges of employment, because of 
such individual's race, color, religion, sex, or 
national origin; or (2) to limit, segregate, or 
classify his employees in any way which would 
deprive or tend to deprive any individual of 
employment opportunities or otherwise ad
versely affeot his status as an employee, be
cause of such individual's race, color, religion, 
sex, or national origin. Section 705(a.) (42 
U.S.C. 2000e-4(a)) creates the Equal Employ
ment Opportunity Commission, and section 
713(a), Rules and Regulations (42 U.S.C. 
2QOOe-12(a)), provides that the Commission 
shall have authority from time to time to 
issue, amend, or rescind suitable procedural 
regulations to carry out the provisions of 
that title. 

The public policy regarding labor organiza
tion practices is delineated in section 703(c) 
(42 U.S.C. 2000e-2(c)) wherein it is state<A 
that it shall be an unlawful employment 
practice for a labor organizaJtion ( 1) to ex
clude or to expel from its membership, or 
otherwise to discriminate against, any indl
vidual because of his race, color, religion, sex, 
or national origin; (2) to limit, segregate, or 
classify its membership or to classify or fail 
or refuse to refer for employment any indi
vidual in any way which would deprive or 
tend to deprive any individual of employ
ment opportunities or would limit such em
ployment opportunities or otherwise adverse
ly affect his status as an employee or as an 
applicant for employment, because of such 
individual's race, color, religion, sex, or na
tional origin; or (3) to cause or attempt to 
cause an employer to discriminate against an 
individual in violation of that section. 

Whether the provisions of the Plan re
quiring a bidder to commit himself to hire
or make every good faith effort to hlre
aJt least the minimum number of minority 
group employees specified in the ranges es
tablished for the designated trades is, in fact, 
a "quota" system (and therefore admittedly 
contrary to the Civil Rights Act) or is a 
"goal" system, is in our view largely a matter 
of semantics, · and tends to divert attention 
from the end resulljj of the Plan-that con
tractors commit themselves to making race 
or n~tional origin a factor for consideration 
in obtaining their employees. 

We view the imposition of such a require
ment on employers engaged in Federal or 
federally assisted construction to be in con
:flict with the intent a.s well ·as the letter of 
the above provisions of the act which make 
it an unlawful employment practice to use 
race or national origin as a basis for employ
ment. Further, we believe that requiring an 
employer to abandon his customary practice 
of hiring through a local union because of 
a racial or national origin imbalance in the 
local unions and, under the threat of sane-
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tions, to make "every good faith effort" to 
employ the numbe.r of minority group trades
men specified in his bid from sources out
side the union if the workers referred by the 
union do not include a sufficient number of 
minority group personnel, are in conflict 
with section 703(j) of the act (42 U.S.C. 
2000e-2 (j) ) which provides as follows: 

"Nothing contained in this subchapter 
shall be interpreted to require any employer, 
employment agency, labor organization, or 
joint labor-management committee subject 
to this subchapter to grant preferential 
treatment to any individual or to any group 
because of the race, color, religion, sex, or 
national origin of such individual or group 
on account of an imbalance which may ex
ist with respect to the total number or per
centage of persons of any race, color, religion, 
sex, or national origin employed by any em
ployer, referred or classified for employment 
by any employment agency or labor organi
zation, admitted to membership or classified 
by any labor organization, or admitted to, 
or employed in, any apprenticeship or other 
training program, in comparison with the 
total number of percentage of persons of 
such race, color, religion, sex, or national 
origin in any community, State, section, or 
other area, or in the available work force in 
any community, State, section, or other 
area." (Italic added.) 

While the legislative history of the Civil 
Rights Act is replete with statements by 
sponsors of the legislation that Title VII 
prohibits the use of race or national origin 
as a basis for hiring, we believe a reference 
to a few of such clarifying explanations will 
suffice to further show the specific intent of 
Congress in such respect when enacting that 
titie. At page 6549, Volume 110, Part 5, of the 
Congressional Record, the following explana
tion by Senator Humphrey is set out: 

"• • • As a longstanding friend of the 
American worker, I would not support this 
fair and reasonable equal employment op
portunity provision if it would have any 
harmful effect on unions. The truth is that 
this title forbids discriminating against any
one on account of race. This is the simple 
and complete truth about title VII. 

"The able Senators in charge of title VII 
(Mr. Clark and Mr. Case) will comment at 
greater length on this matter. 

"Contrary to the allegations of some op
ponents of this title, there is nothing in it 
that will give any power to the Commission 
or to any court to requdre hiring, firing or 
promotion of employees in order to meet a 
racial 'quota• or to achieve a certain racial 
balance. 

"That bugaboo has been brought up a 
dozen times; but it is nonexistent. In fact, 
the very opposite is true. Title VII prohibits 
discrimination. In effect, it says that race, 
religion, and national origin are not to be 
used as the basis for hiring and firing. Title 
VII is designed to encourage hiring on ·the 
basis of ability and qualifications, not race 
or religion." (Italic added.) 

In an interpretative memorandum of Title 
VII submitted jointly by Senator Clark and 
Senator Case, floor managers of that leg
islation in the Senate, it is stated (page 
7213, Volume 110, Part 6, Congressional 
Record): 

"With the exception noted above, therefore, 
section 704 prohibits discrimination in em
ployment because of race, color, religion, sex, 
or national origin. It h81S been suggested that 
the concept of discrimination is vague. In 
fact it is clear and simple and has no hidden 
meanings. To discriminate is to make a 
distinction, to make a difference in treat
ment or favor, and those distinctions or dif
ferences in treatment or favor which are 
prohibited by section 704 are those which 
are based on any five of the forbidden cri
teria: race, color, religion, sex, and national 

ortgin. Any other criterion or qualification 
for employment is not affected by this title. 

"There is no requirement in title VII th81t 
an employer maintain a racial balance in 
his work force. On the contrary, any de
liberate attempt to maintain a racial bal
ance, whatever such a balance may be, would 
involve a violation of title VII because main
taining such a balance would require an em
ployer to hire or to refuse to hire on the 
basis of race. It must be emphasized that 
discrimination is prohibited as to any indi
vidual. While the presence or absence of 
other members of the same minority group 
in the work force may be a relevant factor 
in determining whether in a given case a de
cision to hire or to refuse to hire was based 
on race, color, etc., it is only one factor, and 
the question in each case would be whether 
that individual was discriminated against. 

"There is no requirement in title VII that 
employers abandon bona fide qualification 
tests where, because of differences in back
ground and education, members of some 
groups are able to perform better on these 
tests than members of other groups. An em
ployer may set his qualifications as high as 
he likes. he may test to determine which 
applicants have these qualifications, and he 
may hire, assign, and promote on the basis 
of test performance. 

"Title VII would have no effect on estab
lished seniority rights. Its effect is prospec
tive and not retrospective. Thus, for example, 
if a business has been discriminating in the 
past and as a result has an all-white working 
force, when the title comes into effect the 
employer's obligation would be simply to fill 
future vacancies on a nondiscriminatory 
basis. He would not be obliged-or indeed, 
permitted-to fire whites in order to hire 
Negroes, or to prefer Negroes for future 
vacancies, or, once Negroes are hired, to give 
them special seniority rights at the expense 
of the white workers hired earlier. (However, 
where waiting lists for employment or train
ing are, prior to the effective date of the 
title, maintained on a discriminatory basis, 
the use of such lists after the title takes 
effect may be held an unlawful subterfuge 
to accomplish discrimination.)" (Italic 
added.) 

At page 7218 of Volume 110 the following 
obJections, which had been raised during 
debate to the provisions of Title VII, and 
answers thereto by Senator Clark are printed: 

"Objection: Under the b111, employers will 
no longer be able to hire or promote on the 
basis of merit and performance. 

"Answer: Nothing in the bil1 will interfere 
with merit, hiring, or merit promotion. The 
b111 simply eliminates consideration of color 
from the decision to hire or promote. 

• • 
"Objection: The bill would require em

ployers to establish quotas for nonwhites in 
proportion to the percentage of nonwhites 
in the labor market area. 

"Answer: Quotas are themselves discrimi
natory." 

While, as indicated above, we believe that 
the provisions of the Plan affecting employers 
who hire through unions conflict with sec
tion 703(j) or Title VII, and that the above 
statement by Senator Humphrey further in
dicates that the act was not intended to 
affect valid collective bargaining agreements. 
we further believe that the appropriate direc
tion of any administrative action to be taken 
where it is the policy of a union to refer only 
white workers to employers on Federal or 
federally assisted construction is indicated 
in the following question and answer set 
forth in the interpretative memorandum by 
Senator Clark Case (page 7217, Volume 110): 

"Question. If an employer obtains his em
ployees from a union hiring hall through 
operation of his labor contract is he in fact 
the true employer from the standpoint of 

discrimination because of race, color, religion, 
or national origin when he exercises no choice 
in their selection? If the hiring hall sends 
white males is the employer guilty of dis
crimination within the meaning of this title? 
If he is not, then further safeguards must 
be provided to protect him from endless pros
ecution under the authority of this title. 

"Answer. An employer who obtains his em
ployees from a union hiring hall through 
operation of a labor contract is still an em
ployer. If the hiring hall discriminates 
against Negroes, and sends him only whites, 
he is not guilty of discrimination-but the 
union hiring hall would be." 

We believe it is especially pertinent to 
note that the "Findings" stated in section 4 
of the order of June 27 as the basis for 
issuance thereof, consist almost entirely of 
a recital of practices of unions, rather than 
of contractors or employers. Thus, in at
tempting to place upon the contractors the 
burden of overcoming the effects of union 
practices, the order appears to evince a pol
icy in conflict with the interpretation of the 
legislation as stated by its sponsors. 

In this connection your Solicitor's memo
randum contends that the principle of im
posing affirmative action programs on con
tractors for employment of administratively 
determined numbers of minority group 
tradesmen, when such programs are for th~> 
purpose of correcting the effects of discrim
ination by unions prior to the Civil RightR 
Act of 1964, is supported by the decisions in 
Quarles v. Philip Morris, 279 F. Supp. 505; 
U.S. v. Local 189, U .P .P. and Croum Zeller
bach Corp., 282 F. Supp 39; and Local 53 of 
Heat and Frost Insulators v. Vogler, 407 F. 
2d 1047. We find, however, that decisions of 
the courts have differed materially in such 
respect; see Griggs v. Duke Power, 292 F. 
Supp. 243; Dobbins v. Local 212, 292 F. Supp. 
413; and U.S. v. Porter, 296 F. Supp. 40. 

Additionally, your Solicitor's memorandum 
cites cases involving affirmative desegregation 
of school faculties (U.S. v. Jefferson County, 
372 F. 2d 836 (1966), and U.S. v. Montgomery 
County, 289 F. Supp. 647, affirmed 37 LW 
4461 (1969) in particular). However, there 
is a clear distinction between the factual and 
legal situations involved in those cases and 
the matter at hand. The cited school deci
sions required reallocation of portions of 
existing school faculties in implementation 
of the requirement for desegregation of dual 
public school systems, which had been es
tablished on the basis of race, as such re
quirement was set out in the 1954 and 1955 
decisions of the Supreme Court in the Broum 
v. Board of Education cases (347 U.S. 483 
and 349 U.S. 294). In the Brown cases deseg
regation of faculties was regarded as one of 
the keys to desegregation of the schools, and 
in the Jefferson County case the court read 
Title VI of the Civil Rights Act as a con
gressional mandate for a change in pace and 
method of enforcing the desegregation of 
racially segregated school systems, as re
quired by the Broum decisions. 

The requirements of the revised Phila
delphia Plan do not involve a comparable 
situation. Even if the present composition 
of' an employer's work force or the member
ship of a union is the result of past dis
crimination, there is no requirement im
posed by the Constitution, by a mandate of 
the Supreme Court, or by the Civil Rights 
Act f'Or an employer or a union to affirmative
ly desegregate its personnel or membership. 
The distinction becomes more apparent 
when it is recognized that the order of June 
27 pertains to hiring practices of an em
ployer. Hiring was not at issue in the school 
cases, and those cases do not purport to 
hold that a s·chool district must, or even may, 
correct a racial imbalance in its faculty by 
affirmatively requiring that a stated pro
portion of its teachers shall be hired on 
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'the basis of' race. To the contrary, the court 
recognized in its decision in the Jefferson 
County case (page 884} that the "mandate 
of Brown • • • forbids the discriminatory 
consideration of race in faculty selection," 
and such consideration is expressly prohib
ited by section VIII of the court's decree in 
Appendix A of' that case. 

The recital in section 6b.2 of the order 
(and in the prescribed form of notice to be 
included in the invitation) that the con
tractor's commitment "is not intended and 
shall not be used to discriminate against 
any qualified applicant or employee" is in 
our opinion the statement of a practical 
impossib111ty. If, for example, a contractor 
requires 20 plumbers and is committed to 
a goal of employment of at least five from 
minority groups, every nonminority appli
cant for employment in excess of 15 would, 
solely by rearon of his race or national 
origin, be prejudiced in his opportunity for 
employment, because the contractor is com
mitted to make every effort to employ five 
applicants from minority groups. 

In your Solicitor's memorandum it is ar
gued that the "straw man" sometimes used 
in opposition to the Plan is that it "would 
require a contractor to discriminate against 
a better qualified white craftsman in favor 
of a less qualified black." We believe this 
obscures the point involved, since it intro
duces the element of skill or competence, 
whereas the essential question is whether 
the Plan would require the contractor to 
select a black craftsman over an equally 
qualified white one. We see no room for doubt 
that the contractor in the situation posed 
above would believe he would be expected 
to employ the black applicant, at least until 
he had reached his goal of five nonminority 
group employees, and that if' he failed to 
achieve that goal his employment of a white 
craftsman when an equally qualified black 
one was available could be considered a fail
ure to use "every good faith effort." In our 
view such preferential status or treatment 
would constitute discrimination against the 
white worker solely on the basis of color, 
and therefore would be contrary to the ex
press prohibition both of' the Civil Rights 
Act and of the Executive order. 
It is also contended in your Solicitor's mem

orandum that substantial judicial support 
for &dministrative affirmative action pro
gram.s requiring commitments for contrac
tors for employment of specified numbers of 
minority group tradesmen is contained in 
the decision of the Ohio Supreme Court in 
Weiner v. Cuyahoga Community College Dis
trict, 19 Ohio St. 2d- (July 2, 1969). That 
decision upheld the award of a federally as
sisted construction contract to the second 
low bidder, as a proper action in implemen
tation of the policies of the Civil Rights Act 
of 1964, after approval of award to the low 
bidder was withheld by the Federal agency 
involved for failure of the low bidder to sub
mit an affirmative action program (including 
manning tables for minority group trades
men) which was acceptable to that agency 
pursuant to an OFOC plan established for 
Cleveland, Ohio. 

While the decision in Weiner case (which 
was a majority opinion by five of the justices 
with dissenting opinions by two) has some 
bearing on the issues here involved, since the 
decision appears to be based in substantial 
part on the conflicting opinions of Federal 
courts cited earlier we do not believe the de
cision can be considered as contro.ll1ng prece
dent for the validity of the revised Phila
delphia Plan. 

In support of the required procedure, 
which is admitted at page 33 of the Solici
tor's memorandum to require contractors to 
take actions which are based on race, the 
memorandum relies upon the acceptance by 
the courts, in school, housing and voting 
cases, of the use of race as a valid considera
tion in fashioning relief to overcome the ef-

fects of p8iSt discrimination. Aside from other 
distinctions, we believe there is a material 
difference between the situation in those 
cases, where enforcement of the rights of the 
minority individuals to vote or to have un
segregated educational or housing facillties 
does not deprive any member of a majority 
group of his rights, and the situation in the 
employment field, where the hiring of ami
nority worker, as one of a group whose num
ber is limited by the employer's needs, in 
preference to one of the majority group pre
cludes the employment of the latter. In other 
words, in those cases there is present no 
element of reverse discrimination, but onlY 
the correction of the illegal denial of minor
ity rights, leaving the majority in the full 
exercise and enjoyment of their correspond
ing rights. 

In addition it may be pointed out that 
in those cases the judicial relief ordered is 
directed squarely at the parties responsible 
for the denial of rights, and we therefore do 
not consider them as supporting require
ments to be complied with by contractors 
who, under the findings of the Plan, are 
themselves more the victims than the insti
gators of the past discriminatory practices 
of the labor unions. Moreover, in the court 
cases the remedies are applied after judicial 
determination that effective discrimination 
is in fact being practiced or fostered by the 
defendants, whereas the Plan is a blanket 
administrative mandate for remedial action 
to be taken by all contractors in a.n attempt 
to cure the evils resulting from union ac
tions, without specific reference to any past 
or existing actions or practices by the con
tractors. 

While it may be true, as stated in the 
Plan, "that special measures are required to 
provide equal employment opportunity in 
these seven trades," it is our opinion that im
position of a responsibility upon Govern
ment contractors to incur additional ex
penses in a.ffi.rmative action programs which 
are directed to overcoming the present effects 
of past discrimination by labor unions, would 
require the expenditure of appropriated 
funds in a manner not contemplated by the 
Congress. If, as stated in the Plan, discrimi
nation in referral is prohibited by the Na
tional Labor Relations Act and Title VII of 
the Civil Rights Act of 1964, it is our opinion 
that the remedies provided by the Congress 
in those acts should be followed. See also in 
this connection section 207 of Executive 
Order 11246. 

While, as indicated in the foregoing opin
ions and in your Solicitor's memorandum, 
the President is sworn to "preserve, protect 
and defend the Constitution of the United 
States," we question whether the executive 
departments are required, in the absence of 
a definitive and controlling opinion by the 
Supreme Court of the United States, to as
sess the relative merits of conflicting opinions 
of the lower courts, and embark upon a 
course of affirmative action, based upon the 
resulU! of such assessment, which appears to 
be in conflict with the expressed intent of 
the Congress in duly enacted legislation on 
the same subject. 

In this connection, it should be noted that, 
while the phrase "atnrmative action" was in
cluded in the Executive order (10925) which 
was in effect at the time Congress was de
bating the bills which were subsequently 
enacted as the Civil Rights Act of 1964, no 
specific affirmative action requirements of 
the kind here involved had been imposed 
upon contractors under authority of that 
Executive order at that time, and we there
fore do not think it can be successfully con
tended that Congress, in recognizing the ex
istence of the Executive order and in failing 
to specifically legislate against it, was ap
proving or ratifying the type or methods of 
affirmative action which your Department 
now proposes to impose upon contractors. 

We recognize that both your Department 
and the Department of Justice have found 

the Plan to be legal and we have given most 
serious consideration to their positions. How
ever, until the authority for any agency to 
impose or require conditions in invitations 
for bids on Federal or federally assisted con
struction which obligate bidders, contrac
tors, or subcontractors, to consider the r8iCe 
or national origin of their employees or pro
spective employees for such construction, is 
clearly and firmly established by the weight 
of judicial precedent, or by additional stat
utes, we must conclude that conditions of 
the type proposed by the revised Philadel
phia Plan are in conflict with the Civil Rights 
Act of 1964, and we will necessarily have to 
so construe and apply the 8/Ct in passing 
upon the legality of matters involving ex
penditures of appropriated funds for Federal 
or federally assisted construction projects. 

In this connection it is observed that by 
section 705 (d) of the 8/Ct, Congress charges 
the Equal Employment Opportunity Com
mission with the specific responsibility of 
making reports to the Congress and to the 
President on the cause of and means of elim
inating discrimination and making such 
recommendations for further Legislation as 
may appear desirable. That provision, we be
lieve, not only prescribes the procedure for 
correcting any deficiencies in the Civil Rights 
Act, but also shows the intent of Congress 
to reserve for its own judgment the estab
lishment of any additional unlawful employ
ment practice categories or nondiscrimina
tion requirement, or the imposition upon 
employers of any additional requirements 
for assuring equal employment opportuni
ties. 

We realize that our conclusions as set out 
above may disrupt the programs and objec
tives of your Department, and may cause 
concern among members of minority groups 
who may believe that r8iCial balance or equal 
representation on Federal and federally as
sisted construction projects is required under 
the 1964 act, the Executive order, or the 
Constitution. Desirable as these objectives 
may be, we cannot agree to their attain
ment by the imposition of requirements on 
contractors, in their performance of Federal 
or federally-assisted contracts, which the 
Congress has specifically indicated would be 
improper or prohibited in carrying out the 
objectives and purposes of the 1964 act. 

Sincerely yours, 
ELMER B. STAATS, 

Comptroller General of the United States. 

[Opinion of Attorney General re Philadel
phia plan] 

OFFICE OF THE ATTORNEY GENERAL, 
Washington, D.C., September 22, 1969. 

The HONORABLE, THE SECRETARY OF LABOR! 
MY DEAR MR. SECRETARY: You have re

quested my opinion as to the legality of the 
Department of Labor's order of June 27, 1969, 
the Revised Philadelphia Plan for Compli
ance with Equal Employment Opportunity 
Requirements of Executive Order 11246 for 
Federally-Involved Construction. 

The Philadelphia Plan has been issued to 
implement Executive Order 11246 of Septem
ber 24, 1965, as amended (30 F.R. 12319, 32 
F.R. 14303,34 F.R. 12986) ,in which the Presi
dent has directed that Federal Government 
contracts and federally-assisted construction 
contracts contain specified language obligat
ing the contra'Ctor and his subcontractors 
not to discriminate in employment because 
of race, color, religion, sex, or national or1-
gin.1 The Secretary of Labor is responsible 

1 The essential part of the contractor's ob
ligation under this order is: 

"The contractor will not discriminate 
against any employee or applicant for em
ployment because of race, color, religion, sex, 
or national origin. The contractor will take 
affirmative action to ensure that applicants 
are employed, and that employees are treated 
during employment, without regard to their 
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for the administration of Executive Order 
11246 and is authorized to "adopt such rules 
and regulations and issue such orders as he 
deems necessary and appropriate to achieve 
the purposes thereof." E.O. 11246, § 201. 

Among the undertakings required of con
tractors by Executive Order 11246 is to "take 
affirmative a:!tion to ensure that applicants 
are employed, and that employees are treated 
during employment , without regard to their 
race, color, religion, sex or national origin." 
E.O. 11246, § 202 ( 1) . The obligation to take 
"affirmative action" imports something more 
than the merely negative obligation not to 
discriminate cont ained in the preceding sen
tence of the st andard contract clause. It is 
given . added definition by the Secretary's 
regulations, which require that contractors 
develop written affirmative action plans 
which shall "provide in de tail for specific 
steps to guarant ee equal employment oppor
tunity keyed to t he problems and needs of 
members of minority groups, including, 
when there are deficiencies, t he develop
ment of specific goals and time t ables for 
the prompt achievement of full and equal 
employment opportunity." 41 C.F.R. 60-1.40. 

The Department of Labor order of June 
27th is based upon stated findings relating 
to the enforcement of the nondiscrimina
tion and affirmative action ·requirements of 
Executive Order 11246 with respect to the 
construct ion t rades in the Philadelphia area. 
The Department of Labor has found that 
contractors must ordinarily hire a new em
ployee complement for each construction job 
and that whether by contract, custom, or 
convenience this hiring usually takes place 
on the basis of referral by the construction 
craft unions. The Department of Labor has 
found further that exclusionary practices 
on the part of certain of these unions, in
cluding a refusal to admit Negroes to mem
bership in unions or in apprenticeship pro
grams, and a preference in work referrals 
to union members and to those who have 
worked under union contracts, have resulted 
in the employment of only a small number 
of Negroes in the six construction trades in 
the area affected by the Philadelphia Plan. 
Accordingly, the Department of Labor has 
found that special measures were required 
in the Philadelphia area to provide equal 
employment opportunity in these six 
specified construction trades.2 

The Revised Philadelphia Plan requires 
that with respect to construction contracts 
in the Philadelphia area which are subject 
to Executive Order 11246 and where the es
timated total cost of the construction proj
ect exceeds $500,000, each bidder must, in 
the aHlrmatlve action program submitted 
with his bid, "set specific goals of minority 
manpower utilization which meet the defi
nite standard" included in the invitation for 
bids. This standard wlll be a range of mi
nority manpower utllization for the trades 
covered by the Plan and will be deter
mined prior to the invitation for bids 

race, color, religion, sex or national origin. 
Such action shall include, but not be lim
ited to the following: employment, upgrad
ing, demotion or transfer; recruitment or 
recruitment advertising; layoff or termina
tion; rates of pay or other forms of compen
sation; and selection for training, including 
apprenticeship. • • • ." E.O. 11246, § 202(1). 

In addition the contractor agrees to fur
nish required information and reports, to 
comply with orders and regulations imple
menting the Executive order, and to include 
these contractual provisions in subcontracts. 

2 The order of June 27, issued by the As
sist ant Secret ary for Wage and Labor Stand
ards, is reprinted at 115 Cong. Rec. S 8837-39. 
All of the findings summarized above ap
pear in section 4 of the order, 115 Cong. 
Rec. S 8838. The order originally extended 
to seven construction trades, but one trade 
has been removed from coverage. 

by the Department's area coordinator on 
the basis of the extent of minortty 
group participation in the trade, the 
availability of minority group persons for 
employment in such trade, and other stated 
factors. As an alternative to setting such 
specific goals, the bidder may agree to par
ticipate in a multi-employer amrmative ac
tion program which has been approved by 
the Department of Labor's Office of Federal 
Contract Compliance. 

The Plan provides that the contractor's 
commitment to specific goals "is not in
tended and shall not be used to discriminate 
against any qualified applicant or employee," 
(§ 6(b) (2) ). Furthermore, the obligation to 
meet the goals is not absolute. "In the event 
of failure to meet the goa.ls, the contractor 
shall be given an opportunity to demonstrate 
that he made every good faith effort to meet 
his commitment. In any proceeding in which 
such good faith performance is in issue, the 
contractor's entire compliance posture sha.ll 
be reviewed and evaluated in the process of 
considering the imposition of sanctions," 
(§8(a)). 

In response to Congressional inquiries the 
Comptroller General has, in his letter to you 
of August 5, 1969, expressed the opinion that 
the provision of the Philadelphia Plan for 
commitment to specific goals for minority 
group participation is in conflict with Title 
VII of the Civill Rights Act of 1964, 42 U.S.C. 
2000e et seq., and consequently unlawful, 
and he has indicated further that such il
legality may affect the lawfulness of expen
ditures of appropriated funds under con
tracts entered into under the terms and pro
cedures of the Philadelphia Plan. Of. 42 
Comp. Gen. 1 (1962). 

I have reached a contrary result, and 
conclude that the Revised Philadelphia Plan 
is not in conflict with any provision of the 
Civil Rights Aot, that it is a lawful imple
mentation of the provisions of Executve 
Order 11246, and that it may be enforced in 
accordance with its terms in the award of 
Government contracts. 

Before undertaking detailed analysis of 
the contentions involved, it is important to 
consider the functions of the Executive or
der and the Philadelphia Plan, as well as the 
provisions of the Plan itself. Executive Order 
11246 is a lawful exercise of the Federa.l Gov
ernment's authority to determine the terms 
and conditions on which it is willlng to enter 
into contracts.8 That order lays down a rule 
which governs only those employers who 
enter into contracts with the United States, 
construction contracts financed with Federal 
assistance, or subcontracts arising under such 
Federal or federally-assisted contracts. 
Neither the order nor the Philadelphia Plan, 
which implements the order with respect to 
certain construction contracts, regulates the 
practices of employers generally. While the 
power of the Government to determine the 
terms which shall be included in its contracts 
is subject to limitations imposed by the Con
stitution or by acts of Congress, the existence 
of such power does not depend on an affirma
tive legislative enactm.ent. In evaluating the 

s The order is generally similar to its pred
ecessor, Executive Order 10925 of March 6, 
1961, which, in 42 Ops. A.G. No. 21 (1961), 
was held to be a valid exercise of presidential 
authority. See also 40 Camp. Gen. 592 (1961); 
Farkas v. Texas Instrument, Inc., 375 F . 2d 
629, 632 (C.A. 5, 1967). The contract com
pliance program under these Executive orders 
has received legislative recognition in the 
Civil Rights Act of 1964, § 709(d), 42 U.S.C. 
2000e-8(d), and in subsequent appropriations 
legislation. The Comptroller General does not 
challenge the validit y of Executive Order 
11246, as such, but concludes that the Re
vised Philadelphia Plan is not a permissible 
implementation of the order because of an 
asserted confiict with Title VII of the Civil 
Rights Act. 

Comptroller General's challenge to the Phil
adelphia Plan on the basis of conflict with 
Title VII of the Civil Rights Act, it is im
portant to distinguish between those things 
prohibited by Title VII as to all employers 
covered by that act, and those things which 
are merely not required of employers by that 
act. The United States as a contracting party 
may not require an employer to engage in 
practices which Oongress has prohibited. It 
does not follow, however, that the United 
States may not require of those who contract 
with it certain employment practices which 
Congress has not seen fit to require of em
ployers generally. 

The requirements which the Plan would 
impose on contractors m ay be briefiy sum
marized.~ The contractor must 

(a) in his proposal set specific goals for 
minority group hiring within certain skilled 
trades, which goals must be within the range 
previously determined to be appropriate by 
the Secretary; 

(b) he must make "every good faith effort" 
to meet these goals; 

(c) but he may not, in so doing, discrimi
nate against any qualified applicant or em
ployee on grounds of race, color, religion, sex 
or national origin. 

If a plan such as this conflicts with Title 
VII of the Civil Rights Act, its validity con
cededly cannot be sustained. But in my view 
no such conflict exists. Section 703 (a) of 
the Civil Rights Act makes it an unlawful 
employment practice for an employer-

" ( 1) to fail or refuse to hire or to dis
charge any individual, or otherwise to dis
criminateagainst any individual with respect 
to his compensation, terms, conditions, or 
privileges of employment, because of such 
individual's race, color, religion, sex, or na
tional origin; or 

"(2) to limit, segregate, or classify his 
employees in any way which would deprive 
or tend to deprive any individual of employ
ment opportunities or otherwise adversely 
affect his status as an employee, because of 
such individual's race, color, religion, sex, or 
national origin." 

Nothing in the Philadelphla Plan requires 
an employer to violate section 703 (a) . The 
employer's obligation is to make every good 
faith effort to meet his goals. A good faith 
effort does not include any action which 
would violate section 703(a) or any other 
provision of Title VII. If the provisions of 
the Plan were ambiguous on this point, its 
interpretation would be governed by the 
principle that "where two constructions of a 
written contract are possible preference will 
be given to that which does not result in 
violation of law," G-reat Northern Ry. Co. v. 
Delmar Co., 283 U.S. 686, 691 (1931). How
ever, to remove any doubt the Plan specifies 
that the contractor's commitment shall not 
be used to discriminate against any qualified 
applicant or employee. 

Nevertheless, it might be argued-and the 
Comptroller General appears to take this 
position-that the obligation to make good 
faith efforts to achieve particular goals is 
meaningless if it does not contemplate de
liberate efforts on the part of the contractor 
to affect the racial composition of his work 
force, that this necessarily involves a com
mitm.ent "to making race or national origin 
a factor for consideration in obtaining [his] 
employees," and that any such action would 
violate Title VII. 

It is not correct to say that Title VII pro
hibits employers from making race or na
tional origin a factor for consideration at any 
stage in the process of obtaining employees. 
The legal definition of discrimination is an 

~ I put to one side the bidder's option of 
participating in an OFCC-approved multi
employer program, since the details of such 
programs have yet to be worked out and the 
legality of such programs has not been called 
into question. 
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evolving one, but it is now well recognized in 
judicial opinions that the obligai;ion of non
discrimination, whether imposed by statute 
or by the Constitution, does not require and, 
in some circumstances, may not permit ob
liviousness or indifference to the racial con
sequences of alternative courses of action 
which involve the application of outwardly 
neutral criteria. Gaston County v. United 
States, 395 U.S. 285 (1969) (voting); Offer
mann v. Nitkowski, 378 F. 2d 22 (C.A. 2, 
1967) (schools); Local 189, United Paper
makers, etc. v. United States, F. 2d -, 60 
L.C. 1!9289 (C.A. 5, 1969) (employment). 

There is no inherent inconsistency be
tween a requirement that each qualified em
ployee and applicant be individually treated 
without regard to race, and a requirement 
that an employer make every good faith 
effort to achieve a certain range of minority 
employment. The hiring process, viewed re
alistically, does not begin and end with the 
employer's choice among competing appli
cants. The standards he sets for consideration 
of applicants, the methods he uses to evalu
ate qualifications, his techniques for com
municating information as to vacancies, the 
audience to which he communicates such 
information, are all factors likely to have a 
real and a predictable effect on the racial 
composition of his work force. Title VII does 
not prohibit some structuring of the hiring 
process, such as the broadening of the re
cruitment base, to encourage the employ
ment of members of minority groups. Local 
189, etc. v. United States, supra at ; see 
Offermann v. Nitkowski, supra at 24. The 
obligation of "afilrmative action" imposed 
pursuant to Executive Order 11246 may re
quire it. 41 C.F .. R. 5-12.805-51 {b), (c); Mat
ter of Allen-Bradley Co., CCH Empl. Prac. 
Svce. 1l 8065 (1968). 

Viewed in this light, the example cited in 
the Comptroller General's opinion is not an 
argument against the legality of the Plan. 
The Comptroller General poses the example 
of a contractor requiring twenty plumbers, 
with a specified "goal" that five of these 
plumbers be from minority groups. If the 
contractor has filled fifteen of these posts 
with nonminority plumbers, says the Comp
troller General, the next white applicant for 
one of the five vacancies will inevitably be 
discriminated against by reason of the fact 
that he is not a member of a minority group. 
Doubtless a part of the good faith effort re
quired of the contractor to achieve the 
stated goals would have been to avail him
self of manpower sources which might be 
expected to produce a representative num
ber of minority applicants, so that the situa
tion posed in the Comptroller General's ex
ample would arise but infrequently. Yet, 
quite clearly, if notwithstanding the good 
faith efforts of the employer such a situation 
does arise, the qualified nonminority em
ployee may be hired. The fact that the mi
nority employment goal was to this extent 
not reached would not in itself be sufficient 
ground for concluding that the contractor 
had not exerted good faith efforts to reach it. 

The Philadelphia Plan addresses itself to 
a situation in which, according to the De
partment of Labor's findings, the contrac
tors have in the past delegated an important 
part of the hiring function to labor orga
nizations by selecting their work force on 
the basis of union referrals. The referral 
practices of certain unions, whether or not 
amounting to violations of Title VII, have in 
fact contributed to the virtual exclusion of 
Negroes from employment in certain trades 
in the Philadelphia area. Continued reliance 
by contractors on established hiring prac
tices may reasonably be expected to result 
in continued exclusion of Negroes. The pur
pose of the Philadelphia Plan is to place 
squarely upon the contractor the burden of 
broadening his recruitment base whether 
within or without the existing union refer
ral system, as he shall determine. The con-

tractor's obligation is phrased primarily in 
terms of goals; the choice of methods is his, 
provided only that he does not discriminate 
against qualified employees or applicants. 
Unless it can be demonstrated that the hir
ing goals cannot be achieved without unlaw
ful discrimination,5 I fail to see why the 
Government is not permitted to require a 
pledge of good faith efforts to meet them as 
a condition for the award of contracts. 

The Comptroller General argues that in
asmuch as Title VII does not require labor 
organt.zations to achieve a racial balance in 
their memberships or in referrals ( § 703 (j) ) , 
Executive Order 11246 cannot be used to re
quire an employer "to abandon his custom
ary practice of hiring through a local union" 
even though experience has demonstrated 
that the union refers very few members of 
minority groups. I confess I find this argu
ment difficult to follow. Since, as stated 
above, the obligation of affirmative action 
comprehends more than bare compliance 
with Title VII and may under proper cir
cumstances include an obligation on the 
part of the employer to broaden his recruit
base, the order would be an exercise in futil
ity if the employer may evade this obligation 
by contracting away his power to perform 
it. Whether or not the law permits him 
to accept referrals only from unions which 
are or may be discriminating,6 the law does 
not require him to do so. To comply with 
his affirmative action obligation an employer 
may be forced to depart from his customary 
reliance on union referrals {though this will 
depend to a great extent on the unions' own 
response to the Plan), but since the law per
mits an employer to obtain employees from 
additional sources, I see no reason why the 
Government is not free to bargain for his 
assurance to do so. In other words, the em
ployer may have a right to refuse to abandon 
his customary hiring practices, but he has no 
right to contract with the Government on 
his own terms. Perkins v. Lukens Steel Co., 
310 U.S. 113 (1940); Copper Plumbing & 
Heating Co. v. Campbell, 290 F. 2d 368, 370-
71 (C.A. D.C. 1961). Accordingly, I conclude 
that the Philadelphia Plan is not inconsist
ent with any provision of Title VII of the 
Civil Rights Act. 

Another argument mighlt be urged against 
the legality of the Philadelphia Plan. Let it 
be conceded, this argument runs, that the 
Government may lawfully require a contrac
tor to take certain forms of affirmative action 
to increase employment of members of mt
nori ty groups, and conceded further that on 
its face the Philadelphia Plan requires no 
more than legally permissible forms of a..f
firmative action to achieve the goals set by 
the contractor in response to the bidding 
invitation. Nevertheless, by stating the con
tractor's primary obligation in terms of a 
numerical result, by failing to specify what 
"good faith efforts" will be acceptable in 
lieu of the achievement of such result, and 
by placing upon the contractor who has failed 
to achieve his "goal" the burden of proving 
that, in effect, he did all that was legally 
permissible to meet it, the Government so 
weights the procedural scales against the 
nonachieving contractor as to coerce him in 
faot, if not in law, into discriminating. In 

11 The Plan provides that the goals will be 
determined with particular attention to the 
factual situation in each affected trade. Ac
cordingly, there is every reason to assume 
that the goals will represent an informed 
administrative judgment of what an effective 
afilrmative action plan may be expected to 
achieve. 

6 On the facts before me it is impossible 
to determine whether the present practices 
of the unions affected by the Philadelphia 
Plan are in violation of Title VII and such a 
determination 1s not necessary to the resolu
tion of the question of the legality of the 
Plan. 

other words, although the substance of the 
contractor's obligation under the F'hiladel
phia Plan may be permissible, the Plan does 
not provide a fair method for resolving ques
tions regarding compliance. Of. Speiser v. 
Randall, 357 U.S. 513, 520-26 (1958). 

This argument appears to me to be pre
mature and speculative at this time. It is 
true that the Philadelphia Plan might be 
clearer if it were to state what good faith 
efforts are expected of contractors. But the 
general requirements of afilrmative action, 
particularly in the area of recruitment, have 
been stated elsewhere in regulations, 41 C.F.R. 
5-12.805-51(b), (c), and other publications, 
and there is no reason to believe that 
the Department of Labor officials adminis
tering the Plan would be unwilling to de
scribe to any interested contractor the kind 
of actions expected of him. In short, I can
not assume that any contractor who desires 
to participate in good faith in the Phila
delphia Plan will be forced, as a practical 
matter, to choose between noncompliance 
with his afilrmative action obligation and 
violation of Title VII. If unfairness in the 
administration of the Plan should develop, 
it cannot be doubted that judicial remedies 
are available. Of. Copper Plumbing & Heating 
Co. v. Campbell, supra. 

Finally, the Comptroller General appears 
to suggest that although Title VII contem
plated the continued operation of the con
tract compliance program under Executive 
orders, nevertheless the substantive provi
sions of Title VII somehow limit and pre
empt those of the order. The basis for this 
conclusion is nowhere explained. There is 
no question that the Executive order cannot 
require what Title VII forbids, but as has 
been pointed out above, the Philadelphia 
Plan does not seek to do so. The Comptroller 
General argues further, in effect that the 
Executive order can neither requi;e nor for
bid actions or practices which Title VII de
clines to interfere with. This is the inference 
which must be drawn from the Comptroller 
General's references to expression in the leg
islative history of the Civil Rights Act re
garding what Title VII would not do.7 But 
Title VII is not and was not understood by 
Congress to be the exclusive remedy for ra
cially discriminatory practices in employ
ment, Local Union No. 12 v. NLRB, 368 F. 2d 
12, 24 (C.A. 5, 1966), cert. denied, 389 U.S. 837 
(1967), rehearing denied, 389 U.S. 1060 
(1968). Nothing in the language or legisla
tive history of that statute suggests that 
"affirmative action" may not be required of 
Government contractors under the Executive 
order above and beyond what the statute 
requires of employers generally.s 

It is, therefore, my view that the Revised 
Philadelphia Plan is legal and that your De
partment is authorized to require Federal 
contracting and administering agencies to 
implement the Plan in accordance with its 
terms in the award of contracts in the Phil~ 
adelphia area. E. 0. 11246, § § 201, 205. Where 
a contractor submits a bid which does not 
comply with the invitation for bids issued 
pursuant to the Plan, such a bid may be re
jected as not responsive. 38 Ops. A. G. 555 
{1937); Graybar Electric Co. v. United States, 
90 C. Cls. 232, 244 (1940). I hardly need add 
that the conclusions expressed herein may 
be relied on by your Department and other 
contracting agencies and their accountable 

1 On the view I take of the question before 
me, it is not necessary to consider the cor
rectness of all the Comptroller General's con
clusions regarding the scope of Title VII, and 
my failure to do so implies neither agree
ment nor disagreement with such conclu
sions. 

8 In the one instance where the statute 
deals with the overlap of Title VII and the 
Executive order, reporting requirements, it 
is the order and not the statute which is 
accorded priority.§ 709(d). 
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officers in the administration of Executive 
Order 11246. 28 u.s.a. 512, 516; 37 Ops. A. G. 
562, 563 (1934); 38 Ops. A. G. 176, 178-81 
(1935); Smith v. Jackson, 241 Fed. 747, 773 
(C.A. 5, 1917), aff'd, 246 U.S. 388 (1918). 

Sincerely, 
JOHN N. MITCHELL, 

Attorney General. 
OPENING STATEMENT OF SENATOR SAM J . ER

VIN, JR., CHAIRMAN, SUBCOMMITTEE ON 
SEPARATION OF POWERS OF THE COMMITTEE 
ON THE JUDICIARY, HEARINGS ON ADMINIS
TRATIVE AGENCIES: THE DEPARTMENT OF 
LABOR'S "PHILADELPHIA PLAN," OCTOBER 27, 
1969 
Today, the Subcommittee on Separation 

of Powers begins two days of hearings on the 
Depantment of Labor's revised Philadelphia 
Plan, a controversial effort to raise the per
centage of minorilty group members work
ing in six Philadelphia area construction 
trades. 

Over the past three months, the Phila
delphia Plan has become the focal point of 
pressures and discontent which reach far 
into American society. At this moment, the 
Labor Department and the Comptroller Gen
eral of the United States are in complete 
disagreement about the Plan's legality. The 
Comptroller General, who believes the Plan 
confiicts with "Title VII of the 1964 Civil 
Rights Act, has refused to allow any govern
ment funds to be spent under the Plan. The 
Labor Department, supported by the Attor
ney General, contends that the Plan is legal 
and intends to implement it in nine other 
cities, with or without the Comptroller 
General's approval. 

During the next two days, our purpose 
will not be to debate the wisdom of the 
Philadelphia Plan, although its wisdom has 
been challenged in the Congress and in the 
streets of Chicago, Pittsburgh, and Seattle. 
We will not assess the social and political 
consequences which are inherent in any such 
policy. Rather, we will emmine the Plan as 
it relates to the doctrine of separation of 
powers and to try to determine whether the 
Labor Department has usurped Congression
al authority and violated legislative intent. 

We will ask the Labor Department to ex
plain, in clear English, precisely what it 
means by "affirmative action goal" and by 
"specific numerical range". That task may 
not be easy. The Brookings Institution, in 
a report called Jobs and Civil Rights, per
pared for the U.S. Commission on Civil 
Rights some two yearn ago, aptly summarized 
the response of Labor Department officials 
when asked to define such terms: 

"Compliance officials", the report found, 
"do everything they can to avoid directly 
facing questions involving preferences. The 
usual response when confronted with this 
issue is to fall back on the standard seman
tics that compliance is not so much a mat
ter of set requirements as it is a matter of 
taking affirmative actions which produce 
results ... The current approach may en
able the government to go further than the 
Congress and public opinion would allow if 
its goals in this area had to be made more 
explicit." 

Throughout the controversy over the 
Philadelphia Plan, one of the Labor Depart
ment's recurring arguments has been that 
the Plan has been misunderstood by its 
critics. If the Department is sincerely con
cerned about any misunderstandings, now 
is the time to clarify them. Now is the time 
for the Department to be more candid than 
in the past: to explain its policies in every
day English, not to cloak them in the mis
leading language which the Brookings re
port describes. For the Department to per
sist in using "the standard semantics" 
would be to leave its policies as unclear and 
confusing as ever. 

I would like to point out that the Labor 
Department has been something less than 

cooperative in its dealings with the Sub
committee. On the several occasions in 
which the Subcommittee requested infor
mation from the Department, those requests 
were either ignored, answered incompletely, 
or answered after substantial delays. Or
dinarily these would be small points, and 
I do not intend for them to become issues 
in these hearings. But if the Labor Depart
ment has in fact been misunderstood, per
haps this lack of cooperation is partly re
sponsible for that situation. 

We will also ask the Labor Department 
to make clear what is meant by the "good 
faith effort" which is required of contractors 
under the Philadelphia Plan. Nowhere in 
the Plan is that term defined. Does that 
"good faith effort" compel contractors to 
discriminate against workers who are not 
members of any minority group, workers 
with seniority in their unions, workers with 
the immediate skills needed to complete a 
Federal construction project within the 
contract deadline? My observation is that 
it does, in view of the harsh pressures which 
the Office of Federal Contract Compliance 
can bring to bear on contractors subject to 
the Plan. 

The Subcommittee wants to be shown that 
the Philadelphia Plan, in forcing contractors 
to raise the percentage of minority group 
employment, does not violate Title VII of the 
1964 Civil Rights Act. That act certainly does 
not authorize any racial quota systems, by 
whatever names they may be called. At this 
point, I want to read into the record Sec
tion 703 (j) of Title VII: 

"(j) Nothing contained in this title shall 
be interpreted to require any employer, em
ployment agency, labor organization, or joint 
labor-management committee subject to this 
title to grant preferential treatment to any 
individual or to any group because of the 
race, color, religion, sex, or national origin 
of such individual or group on account of an 
imbalance which may exist with respect to 
the total number or percentage of persons of 
any race, color, religion, sex, or national 
origin employed by any employer, referred or 
classified for employment by any employment 
agency or labor organization, admitted to 
membership or classified by any labor orga
nization, or admitted to, or employed in, any 
apprenti·ceship or other training program, in 
comparison wtth the total number or per
centage of persons of such race, color, re
ligion, sex, or national origin in any com
munity, State, section, or other area, or in 
the available work foree in any community, 
State, section, or other area." 

I will also read into the record a section 
of the interpretative memorandum prepared 
in 1964 by Senators Clark and Case, the :floor 
managers of Title VII. In their stastement, 
1n the CoNGRESSIONAL RECORD, vol. 110, pt. 6, 
p. 7213, they stated: 

"There is no requirement in title VII that 
an employer maintain a racial balance in his 
work force . on the contrary, any deliberate 
attempt to maintain a racial balance, what
ever such a. balance may be, would involve a 
violation of title VII because maintaining 
such a balance would require an employer to 
hire or to refuse to hire on the basis of 
race." 

To me, the texts of Title VII and of the 
interpretative memorandum constitute clear 
evidence that the Philadelphia Plan con
travenes the intent of the most avid propo
nents of the 1964 Civil Rights Act. They show 
that Executive Order 11246, which was de
signed merely to guarantee equal employ
ment opportunity regardless of race, has been 
stretched beyond the limits of reason to lend 
legal justification to the Philadelphia Plan. 

I ask the Labor Department to explain why 
the Philadelphia Plan does not compel con
tractors to hire on the basis of race. I ask 
the Department to show that the Plan does 
not ignore the intent expressed in the Clark
Case memorandum. 

The Philadelphia Plan, according to the 
Labor Department itself, requires minority 
group employment of 22 to 26 per cent among 
ironworkers by 1973. It requires 20 to 24 per 
cent among plumbers, and among pipefitters, 
and among steamfitters. It requires 19 to 23 
per cent among sheetmetal, electrical, and 
elevator construction workers. These per
centages rise every year. It would be a 
travesty for the Department to claim that 
they are not based on race. 

We want the Labor Department to explain, 
without resorting to semantic devices, why 
the Philadelphia Plan disregards the intent 
of Congress that Title VII should not hold 
contractors responsible for the membership 
practices of labor unions, practices over 
which the contractors can exercise absolutely 
no control. 

I want to read another section of the 
Clark-Case memorandum into the record at 
this point: 

Question: If an employer obtains his em
ployees from a union hiring hall through 
operation of his labor contract is he in fact 
the true employer from the standpoint of 
discrimination because of race, color, religion, 
or national origin when he exercises no choice 
in their selection? If the hiring hall sends 
only white males is the employer guilty of 
discrimination within the meaning of this 
title? ... 

Answer: An employer who obtains his em
ployees from a union hiring hall through 
operation of a labor contract is still an em
ployer. If the hiring hall discriminates 
against Negroes, and sends him only whites, 
he is not guilty of discrimination-but the 
union hiring hall would be. 

We would like the Labor Department to 
justify the Philadelphia Plan's apparent 
conflict with the intent of Congress that 
Title VII should not interfere with union 
seniority systems. 

In debating Title VII in 1964, Senator 
Humphrey said that " . . . there is nothing in 
it that will give any power to the commission 
or to any court to require hiring, firing, or 
promotion of employees in order to meet a 
racial 'quota' or balance." 

I believe the Philadelphia Plan requires 
just such a racial balance or quota, whether 
that quota is disguised as a. "target", a "goal", 
a "range' ', or a "standard". The Brookings 
Institution report found, in fact, that "the 
compliance specialist often applies a form 
of subjective quota in deciding how hard to 
push a given contractor." That report was 
completed more than two ye.ars ago, long 
before the revised Philadelphia Plan was 
adopted. 

There is something very disquieting in all 
of this. In a statement made in January 
1967, former OFCC Director Edward C. Syl
vester admitted tha.t "there is no firm and 
fixed definition of affirmative aotion. I would 
say that in a general way, affirmative action 
is anything you have to do to get results." 

In making this statement, Mr. Sylvester no 
doubt had the high purpose of giving effect 
to his desire that all citizens be guaran
teed equal employment opportunity accord
ing to ability. But his emphasis on results 
at the expense of procedure concerns me. 
We seem to have forgotten the admonition 
of Justice Frankfurter that " the history of 
American freedom is, in no small measure, 
the history of procedure." In seeking to raise 
artificially the percentage of minority group 
workers in Philadelphia through this misuse 
of an ExecUitive Order, the Labor Depart
ment is establishing a nearsighted precedent. 
For if we are lax today in adhering to the 
law, what may happen tomorrow when thaJt 
practice is adopted by those who would sub
vert procedure to their own evil purposes? 
The power to twist procedure is one no good 
administra tor should want and no bad ad
ministrator should have. We cannot allow 
our legal principles to be frittered away 
by manipulation of the law. 
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There is another iJOint which concerns 

me greatly, a point which has largely been 
ignored in the arguments surrounding the 
Philadelphia Plan. Section 202 ( 1) of Execu
tive Order 11246 requires Federal contractors 
to hire and treat their €':onployees "without 
regard" to their race, color, religion, or na
tional origin. It seems to me that those two 
words, "without regard", mean exactly what 
they say. They are clear and unambiguous. 

Since all the sections of a law must be 
construed together, it is in the context of 
those words, "without regard", that the more 
general concept of "affirmative action" must 
be placed. Yes, the Executive Order requires 
affirmative action, but only affi.rmative action 
which is taken "without regard" to race, 
color, religion, or national origin. It is here 
that the Philadelphia Plan is fatally defec
tive. It compels contractors to make decisions 
based precisely on those four considerations. 
The Plan is in conflict not only with Title VII 
of the 1964 Civil Rights Act, it also is in con
filet with the very Executive Order under 
which it was created. 

Whatever the courts may have decided 
about considering race as a factor in remedy
ing inequities, those precedents cannot apply 
to the Philadelphia Plan. The language of 
Executive Order 11246 places an ironclad ban 
on racial considerations in employment by 
Federal contractors, It is no more legal for 
the Labor Department to reverse the meaning 
of the words, "without regard", than it would 
be for the Department to mis-spend a Con
gressional appropriation. 

I do not argue that the labor unions are 
violating the 1964 Civil Rights Act, and I 
want to make it very plain that this hearing 
is not designed to criticize labor organiza
tions in any way. However, I must point out 
-and I am sure that the Labor and Justice 
Departments are aware--that the 1964 Civil 
Rights Act gives them ample tools to bring 
suits against labor organizations if they have 
suffi.cient evidence of discrimination and can 
prove it in open court. It therefore appears 
to me illogical and unfair that the Depart
ment of Labor prefers to attack the alleged 
problem of exclusion by penalizing the con
tractors, who play no role in the membership 
practices of labor organizations. 

During the course of the Philadelphia Plan 
controversy, the Comptroll'er General has 
been accused of ex~eeding his authority in 
finding the Plan unacceptable because it vio
lates Title VII. I want to comment on that 
criticism now. Under 31 U.S. Code 65, the 
Budget and Accounting Act of 1921, the 
Comptroller General is directed to determine 
whether "financial transactions have been 
consummated in accordance with laws, regu
lations, or other legal requirements". With
out question, that statute provides the 
Comptroller General with the authority to 
check the Philadelphia Plan against any and 
all laws, not merely those which deal with 
procurement. 

Finally, the Subcommittee has before it 
S. 931, a b1ll introduced by Senator Fannin, 
which would make Title VII the sole means 
of enforcement and remedy in the field of 
equal employment. It would suspend the use 
of Executive Order 11246. We welcome the 
comments of our witnesses on that bill. 

[From the United States General Account
ing Office, Washington, D.C.] 

STATEMENT OF ELMER B. STAATS, COMPTROLLER 

GENERAL OF THE UNITED STATES, BEFORE THE 
SUBCOMMITTEE ON SEPARATION OF PoWERS, 
SENATE COMMITTEE ON THE JUDICIARY ON 
THE PHILADELPHIA PLAN, OCTOBER 27, i969 
Mr. Chairman and Members of the Sub-

committee: We appreciate this opportunity 
to appear before your Subcommittee to dis
cuss our position with respect to the revised 
"Philadelphia Plan." We are concerned about 
both the legality of the Plan and the situa
tions which appear to have arisen as a re
sult of our endeavors to discharge our stat-

utory duties and responsibilities in connec
tion with the Plan. 

I believe the members of the Subcommit
tee are by now aware of the basic facts, 
which are ( 1) that the Department of Labor 
has issued an order requiring that major 
construction contracts in the Philadelphia 
area, which are entered into or financed by 
the United States, must include commit
ments by the contractors to goals of employ
ment of minority workers in specified skilled 
trades; (2) that by a decision dated August 
5, 1969, we advised the Secretary of Labor 
that we considered the Plan to be in con
travention of the Civil Rights Act of 1964 
and would be required to so hold in pass
ing upon the legality of expenditures of ap
propriated funds under contracts made sub
ject to the Plan; and (3) that the Attorney 
General on September 22, 1969, issued an 
opinion to the Secretary of Labor advising 
him of his conclusion that the Plan is not 
in conflict with any provision of the Civil 
Rights Act; that it is authorized by Execu
tive Order No. 11246; and that it may be 
enforced in awarding Government contracts. 

We would like to offer for the record cop
ies of our decision and of the Attorney Gen
eral's opinion. 

The revised Philadelphia Plan was issued 
on June 27, 1969, -with the announcement 
that it was designed to meet GAO's objec
tions to a lack of specificity in a prior plan. 
The new plan is frank and direct in stating 
its purpose. It gives a rundown Of the his
tory of alleged discriminatory practices by 
the Philadelphia construction unions in ad
mitting members; it states that the percent
age of minority group membership in the 
unions and the construction trades is far 
below the ratio of minority group popula
tion to the total Philadelphia population, 
and it advises that the purpose of the Plan 
is to achieve greater participation of minor
ity group members in the construction 
trades. 

The Plan states that there shall be in
cluded in invitations for bids (IFBs) on both 
Federal and federally assisted construction 
contracts in the Philadelphia area, specific 
ranges of minority group employees in each 
of six skilled construction trades; that each 
bidder must designate in his bid the specific 
number of minority group employees, within 
such ranges, that he will employ on the job; 
and that failure of the contractor to "make 
every good faith effort" to attain tLe minor
ity group employment "goals'' he has estab
lished in his bid may result in the imposi
tion of sanctions, which might include ter
mination of his contract. 

The primary question considered in our 
decision of August 5 was whether the re
vised Plan violated the equal employment 
opportunity provisions o! the Civil Rights 
Act of 1964. 

In the formulation of that decision, we 
regarded the Civil Rights Act of 1964 as 
being the law governing nondiscrimination 
in employment and equal employment op
portunity obligations of employers. There
fore we considered the 1964 Act as overriding 
any administrative rules, regulations, and 
orders which conflicted with the provisions 
o! that Act or went beyond such law and 
purported to establish, in effect, additional 
unlawful employment practices for employ
ers who engaged in Federal or federally as
sisted construction. 

We think the basic policy o! the equal em
ployment opportunity part of the Act is set 
out in pertinent part in section 703 (a) as 
follows: 

"It shall be an unlawful employment prac
tice for any employer-

.. ( 1) to fall ro refuse to hire • • • any in
dividual • • • because of such individual's 
race, color, religion, sex, or national origin." 

The basic policy of the Act as it relates 
to federally assisted contracts, is stated in 
pertinent par.t in section 601, as follows: 

"No person • • • shall, on the ground of 

race, color, or national origin, be excluded 
from participation in, be denied the bene
fits of, or be subjected to discrimination 
under any program or activity receiving Fed
eral financial assistance." 

Another pertinent provision of the Act 
is set out in section 703 (j) , which provides 
in part as follows: 

"Nothing contained in this tirtle shall be 
interpreted to require any employer • • • 
to grant preferential treatment to any indi
vidual or to any group because • • • of an 
imbalance which may exist with respect to 
the total number or percentage of persons 
of any race • • • or national origin em
ployed by any employer (or] referred • • • 
for employment by any • • • labor organi
zation • • • in comparison with the total 
number or percentage of persons of such 
race • • • or national origin in any com
munity • • • or In the available work force 
In any community • • •." 

This part o! the law is known as the pro
hibition against "quotas"; that is, the pro
hibition against requiring an employer to 
hire a specified proportion or percentage o! 
his employees from certain racial or national 
origin groups. 

It seems to have been generally accepted by 
Labor, Justice and minority group spokes
men that "quotas" are illegal. But in defense 
of the Philadelphia Plan the Department 
of Labor argued that the "goals" !or mi
nority group employees which would be in
cluded in IFBs and in contracts under the 
Plan could not violate the Civil Rights Act 
of 1964 because--

!. A quota is a fixed number or percentage 
of minority group members, whereas range3 
to be established under the Plan are flex
ible in that the bidder may choose as his 
goal any number or percentage within the 
ranges set out in the IFB. 

2. Failure to attain the "goals" does not 
constitute noncompliance, since such f·!llilure 
can be waived if the contractor can show 
that he made "every goOd faith effort" to 
attain the goals. 

3. The Philadelphia Plan was promulgated 
under Executive Order 11246, not under the 
Civil Rights Act of 1964, and .a.ffi.rmative ruc
tion programs under the Executive Order may 
properly require consideration of race or na
tional origin if such consideration is neces
sary to correct the present results of past 
discrimination. 

4. The Plan provides that the contractor's 
commitment to specified goals of minority 
group employment shall not be used to dis
criminate against any qualified applicant or 
employee. 

In considering these arguments in our 
decision of August 5 we said that in our 
opinion the distinction between quotas and 
goals was largely a matter of semantics. The 
plain facts are, however, that the Plan sets 
a definite minimum percentage requirement 
for employment of minority workers; requires 
a.n employer to commit himself to employ at 
least a corresponding minimum number of 
minority workers; and provides for sanctions 
for a failure to employ that number (unless 
the contractor can satisfy the agency per
sonnel concerned that he has made every 
good faith effort to attain such number). It 
follows, therefore, that when such sanctions 
a.re applied they will be a direct result of the 
contractor's failure to meet his specified 
number of minority employees. 

In our decision of August 5 we also said 
that the basic philosophy of the equal em
ployment opportunities portion of the Civil 
Rights Act is that it shall be an unlawful 
employment practice to use race or national 
origin as a basis for hiring, or refusina to 
hire, a qualified applicant. And we said o the 
Plan would necessarily require contractors 
to consider race and national origin in 
hiring. 

In reply to the Department's contention 
that the Plan itself says a contractor's goals 
shall not be used to discrimlnate against 
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any qualified applicant or employee, we ex
pressed the opinion that the obligation to 
make every good faith effort to attain hla 
goals under the Plan will place contractors 
in situations where they will undoubtedly 
grant preferential treatment to minority 
group employees. Later, I will address this 
point again. 

It is our opinion that the legislative his
tory of the Civil Rights Act shows beyond 
question that Congress in legislating against 
discrimination in employment recognized the 
discrimination that is inherent in a quota 
system, and regarded the term "discrimina
tion" as including the use of race or na
tional origin as a basis for hiring; the as
signment of numerical ratios based on r~ce 
or national origin; and the maintaining of 
any racial balance in employees. 

In considering Labor's contention that it 
could properly consider race or national or
igin under affirmative action programs es
tablished under Executive Orders, we pointed 
out that while the term "affi.rmative action" 
was included in Executive Order 10925, which 
was in effect at the time Congress was de
bating the bill which was subsequently en
acted as the Civil Rights Act of 1964, no 
specific affirmative action requirements of 
the kind here involved had been imposed 
upon contractors under authority of that 
Executive Order at that time. We therefore 
did not think it could be successfully con
tended that Congress, in recognizing the ex
istence of the Executive Order and in failing 
to specifically legislate against it, was ap
proving or ratifying the type or methods of 
affirmative action which the present Plan 
imposes upon contractors. 

While the Labor Department cited various 
court cases in support of its position that 
reverse discrimination may properly be used 
to correct the present results of past dis
crimination, our examination of those cases 
showed that the majority involved ques
tions of education, housing, and voting. We 
said we could see a material difference be
tween the circumstances in those cases and 
the circumstances which gave rise to the 
Philadelphia Plan, since in those cases en
forcement of the rights of the minority 
to vote, or to have unsegregated housing, or 
unsegregated school facilities, did not deprive 
members of the majority group of similar 
rights, whereas in the employment field, each 
mandatory and discriminatory hiring of a 
minority group worker would preclude the 
employment of a member of the majority 
group. In those cases which did involve Title 
VII of the Civil Rights Act of 1964, we found 
them to be concerned with practices of 
labor unions or with treatment by employers 
of their employees in matters of seniority 
and promotion, and even in such circum
stances, we found the courts to be divided be
tween condoning and condemning the prac
tice. 

Our decision also pointed out that the 
effect of the Plan was to require an employer 
to abandon his customary practice of hir
ing through a local union if there is a racial 
or national origin imbalance in the member
ship of such union, and we concluded that 
such a requirement would be in violation 
of section 703 (j) of the Act. We cited nu
merous portions of the legislative history of 
the Act which supports, we think, the view 
that Congress in.tended to prohibit and pre
clude the sort of program and procedures 
which are now included in the Philadelphia 
Plan when it drafted section 703 (J). 

In this connection we expressed the opin
ion that it would be improper to impose re
quirements on contractors to incur addi
tional expenses in afllrinative action pro
grams which are designed to correct the dis
criminatory practices of unions, since such 
requirements would result in the expenditure 
of appropriated funds in a manner not con-
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templated by Congress. And we pointed out 
that 1f unions were, in fact, discriminating, 
they could be required to correct their dis
criminatory practices under provisions of the 
National Labor Relations Act, under Title 
VII of the Civil Rights Act, and under sec
tion 207 of Executive Order 11246. We sug
gested use of one of these remedies. 

Finally, we concluded that until the au
thority for any agency to impose or require 
conditions in invitations for bids which ob
ligate bidders, contractors, or subcontractors, 
to consider the race or national origin of 
their employees or prospective employees, is 
clearly and firmly established by the weight 
of judicial precedent, or by additional stat
utes, we must consider conditions of the 
type proposed by the revised Philadelphia 
Plan to be in conflict with the Civil Rights 
Act of 1964, and we will necessarily have to 
so construe and apply the act in passing 
upon the legality of matters involving ex
penditures of appropriated funds for Federal 
or federally assisted construction projects. 

On August 6, the day after our decision of 
August 5, the Secretary of Labor held a press 
conference at which he expressed the opinion 
that "interpretation of the Civil Rights Act 
has been vested by Congress in the Depart
ment of Justice"; that Justice had already 
decided that the Philadelphia Plan was not 
in conflict With the Act; that GAO properly 
could pass upon whether the Philadelphia 
Plan violated procurement law; and that 
Labor therefore had no choice but to follow 
the opinion of Justice and proceed to imple
ment the Plan. For the record, it should be 
noted that the only Department of Justice 
opinion Labor had, at the time it issued the 
revised Plan and at the time the Secretary 
held his press conference, was one rendered 
in two short paragraphs by the Assistant At
torney General for the Civil Rights Division. 
On September 22, 1969, the Attorney General 
did, however, issue a formal oplnlon, which 
was essentially in the form of a critique of 
our August 5 decision. 

The fundamental bases of the Attorney 
General's opinion are his contention that the 
Executive has atuhority to include in con
tracts made by the United States or fi
nanced with Government assistance any 
terms and conditions which are not contrary 
to a statutory prohibition or limitation on 
contractual authority; that the reqUirements 
imposed upon contractors by the Phllad.el
phia Plan are not prohibited by the Civil 
Rights Act; and that the fact that the Act 
does not affirmatively require or authorize 
the imposition of such requirements upon 
all employers does not preclude their im
position by the Executive upon employers 
who enter into contracts with the Govern
ment or which are financed through Govern
ment assistance. 

We believe that the argument with respect 
to the authority of the Executive to include 
terms and conditions in contracts fails to 
take into consideration two material factors: 
first, with respect to contracts executed by 
the Government, Congress has imposed a 
number of specific requirements and limita
tions, both procedural and substantive, en
tirely independent of and unrelated to the 
provisions of the Civil Rights Act, but which 
we believe to be material to the determina
tion of the validity of the Plan; and second, 
with respect to contracts financed by Fed
eral assistance, Congress has in the several 
acts authorizing such assistance prescribed 
the terms and conditions upon which it is 
to be furnished. With respect to the latter 
area, we do not believe it could be argued 
that the Executive has any authority from 
the Constitution or from any source other 
than those Congressional acts, and the At
torney Generals' argument is to that extent 
inapplicable to federally aided contracts or 
programs. 

Considering the contractual authority of 
the Federal Government, it is recognized that 

the Executive agencies may, in the absence 
of contrary legislative provisions, perform 
their authorized functions and programs by 
any appropriate means, including the use of 
contracts. In doing so, however, they are 
bound to observe all statutory provisions ap
plicable to the making of public contracts. 
The Attorney General's opinlon states that 
the power of the Government to determine 
the terms which shall be included in its con
tracts is subject to limitations imposed by 
the Co~titution or by acts of Congress, but 
that eXlStence of the power does not depend 
upon an affirmative legislative enactment. 

Second to the statutory limitation that no 
contract shall be made unless it is author
ized by law or is under an appropriation ade
quate to its fulfillment (41 U.S.C. 11) the 
most important congressional limitation on 
contracting is the reqUirement that Govern
ment contracts shall be made or entered into 
only after public advertising and competitive 
bidding, on such terms as Will permit full 
and free competition. The purpose of the 
advertising statutes is not only to prevent 
frauds or favoritism in the award of public 
contracts, but also to secure for the Govern
ment the benefits of full and free compe
tition. 

The Supreme Court of the United States 
has adopted the policy, as set out in the pro
curement laws and regulations issued pur
suant thereto, that competitive bidding 
should obtain the needs of the Government 
at prices calculated to result in the lowest 
ultimate coot to the Government. (Paul v. 
United States, 371 U.S. 245, 252 (1963)). 
Even before the decision by the Supreme 
Court the rule generally applied by my prede
cessors and at least one of the Attorney Gen
eral's predecessors, and, so far as I know, 
never contested by any prior Attorney Gen
eral, is that the inclusion in any contract 
of terms or conditions, not specifically au
thorized by law, which tend to lessen compe
tition or increase the probable cost to the 
Government, are unauthorized and illegal. 
The situations in which this rule has been 
applied have most frequently involved pro
posals to impose stipulations concerning em
ployment conditions or practices. 

In 1890 the Attorney General advised the 
President as follows; with respect to a re
quest of a labor organization for implemen
tation of the act of June 25, 1868, Which pro
vided that eight hours shall constitute a 
day's work: 

"Again sections 3709, etc., require con
tracts for supplies or service on behalf of the 
Government, except for prisoners' services to 
be made with the lowest responsible bidder, 
after due advertisement. These statutes make 
no provision for the length of the day's work 
by the employees of such contractors, and 
a public oftlcer who should let a contract 
for a larger sum than would be otherwise 
necessary by reason of a condition that a 
contractor's employees should only work 
eight hours a day would directly violate the 
law. 

"In short, the statutes do not contain any 
such provision as would authorize or justify 
the President in making such an order as is 
asked. Nor does any such authority inhere 
in the Executive office. The President has, 
under the Constitution and laws, cemain 
duties to perform, among these being to take 
care that the laws be faithfully executed; 
thaJt is, that the other executive and admin
istrative oftlcers of the Government faith
fully perform their duties; but the statutes 
regulate and prescribe these duties, and he 
has no more power to add to, or subtract 
from, the duties imposed upon subordinate 
executive and administrative oftlcers by the 
law, than those officers have to add or sub
tract from his duties. 

"The relief asked in this matter can, in 
my judgment, come only through additional 
legislation." 

On the same principle our Office has 
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held that a contract could not prescribe 
minimum wages in the absence of specific 
statutory authoritly ( 10 Comp. Gen. 294 
(1931)); compliance with the National Labor 
Rela tions Act of 1935 could not be required 
by contract, nor noncompliance therewith 
be made ground for rejection of a bid ( 17 
Gomp. Gen. 37 (1937)); periodic adjustment 
of minimum wages incorporated in a con
tract pursuant to the Davis-Bacon Act could 
not be stipulated in the contract ( 17 Comp. 
Gen. 471 (1937)); provisions of a Procure
ment Division Circular Letter purporting to 
require contractors to report payroll statis
tics could not be incorporated in Govern
ment contracts (17 Comp. Gen. 585 (1938)); 
construction contracts could not contain pro
visions concerning collective bargaining (18 
Oomp. Gen. 285 (1938)); a requirement for 
compliance with the Fair Labor Standards 
Act could not be included in Government 
contracts (20 Comp. Gen. 24 (1940)); a low 
bid on a Government contract could not be 
rejected because the bidder did not employ 
union labor (31 Comp. Gen. 561 (1952)); 
construction contracts could not include 
provisions for a 40-hour workweek and over
time compensation for excess time, when the 
only pertinent statute merely required over
time compensation for work in excess of 
eight hours per day (33 Comp. Gen. 477 
(1954)); and a clause requiring contractors 
to comply with wage, hour and fringe benefit 
provisions resulting from a labor-manage
ment agreement could not be included in 
construction contracts in the absence of 
statutory authorization (42 Comp. Gen. 1 
(1962)). 

Of course, many of those proposed require
·ments were su.bsequently authorized by Con
gressional enactment and, together with 
other similar requirements, are today ac
cepted features of Government contracting 
in the social-economic area. The point is, 
that they were not permitted until the Con
gress, rather than the Executive, had deter
mined that they should be. So far as I know 
there was no attempt in any of those in
stances by the Executive branch to dirsregard 
the decisions of the Comptroller General. 

In the face of this history, we cannot agree 
that the Attorney General's position that 
the Executive may impose upon contractors 
any conditions which have not been specifi
cally prohibited, is correct. 

In contend~ng that the Plan is not in 
conflict with any provision of the Civil Rights 
Act, the Attorney General attempts to recon
cile provisions of the Plan which we feel are 
irreconcilable. As summarized by the Attor
ney General, the Plan requires the contractor 
to set specific goals for minority group hiring, 
and to make "every good faith effort" to meet 
these goals. This, however, he says does not 
require the contractor to discriminate, be
eause the Plan includes the express state
ment that he may not in attempting to meet 
his goals discriminate against any qualified 
employee on grounds or race, color, religion, 
sex, or national origin. As we stated in our 
decision of August 5 this is a statement of a 
practical impossibility. The provision is, in 
effect, no more than a statement of the pro
visions of the Civil Rights Act, and it is 
ditll.cult to avoid the conclusion that the 
Attorney General is saying that no require
ment, obligation or duty can be considered 
contrary to law if it is accompanied by a 
statement that in meeting it the law will 
not be violated. 

It should also be noted that the Attorney 
General confines his argument to consider
ation of the provisions of section 703 (a) of 
the act, and ignores section 703 (j) , which 
in our view is an express prohibition against · 
imposition of a program such as is included 
in the Plan. 

Finally the Attorney General falls back 
on the plea that, while the Plan might be 
clearer if it stated what "good faith efforts" 
are expected, it must be assumed that the 

Plan will be so fairly administered that no 
contractor will be forced to choose between 
noncompliance with his obligation to achieve 
his goal and violation of the act. Therefore, 
he says, it is premature to assert the in
validity of the Plan because of what may 
occur in its enforcement; any unfairness in 
administration should be left for judicial 
remedy. 

The foregoing would indicate that the 
Aiitorney General does not fully recogn1ze 
the pre'Ssure which the Plan will impose 
upon c:ontraotors to a.ttall.n their minority 
group employee goals. A failure to achieve 
such goals will immediately plMe the con
tr:actor in the role of defendant, and to 
avoid sanotions he must then provide com
plete justification flor his failure. Further
more, in the first instance at least, the ques
tion whether he made every good faith ef
fort will be determined by the same Federal 
personnel who imposed the requirement. In 
our opinion the coercive features inherent 
in the Plan cannot help but result in dis
crimina.tion in both recruiting and hiring 
by contractor's subject to the Plan. 

In the final sentence of his opinion the 
Attorney General undertook to advise that 
the Deparlment of La.bor "and other con
tracting agencies and their accountable offi
cers" may rely on his opinion in their ad
ministration of Executive Order 11246. We 
are espeol.ally concerned by this statement. 
In making it the Attorney General appears 
to have ignored completely section 304 of the 
Budget and Accounting Act of 1921, 31 U.S.C. 
74, which prov'ides thBit "Balances certified 
by the General Accounting Otll.ce, upon the 
settlement of public accounts, shall be final 
and concltl.Siive upon the Executive Branch 
of the Government." 

I•n this connection, I would like tJo point 
out a!> emphatically as I can that I believe 
thalt one of the moot serious questions for 
the Subcommittee's consideration is whether 
the Executive branch of the Government has 
the right tJo act upon its own interpretation 
of the laws enacted by the OOngress, and tJo 
expend and obligate funds appropriated by 
the Congress irn a manner which my Office, 
as the designated agent of the Congress, has 
found to be contmry to law. 

In our decision, we informed the Secretary 
of Labor that the General Accounting Office 
would regard the Plan as a violation of the 
Civil Rights Act in passing upon the legality 
of matters involving expenditures of appro
priated funds for Federal or federa lly assisted 
construction. Our jurisdiction in that respect 
is derived from the authority and duty to 
audit and settle public accounts which was 
vested in and imposed upon the accounting 
officers of the Government by the act of 
March 3, 1817, 3 Stat. 366, and which was 
transferred to the General Accounting Office 
by the Budget and Accounting Act, 1921, 42 
Stat. 24. Under section 8 of the Dockery Act 
of July 31, 1894, 28 Stat. 207, as amended by 
section 304 of the Budget and Accounting 
Act (31 U.S.C. 74), disbursing officers, or the 
head of any Executive departments, may ap
ply for and the Comptroller General is re
quired to render his decision upon any ques
tion involving a payment to be made by 
them, or under them, which decision, when 
rendered, shall govern the General Account
ing Office in passing upon the account con
taining the disbursement. A similar provi
sion concerning certifying officers and other 
employees appears at 31 U.S.C. 82d, which 
also provides that the liability of certifying 
officers or employees shall be enforced in the 
same m anner and to the same extent as now 
provided by law with respect to enforcement 
of the liability of disbursing and other ac
countable officers. It is within the framework 
of these authorities that we propose to act 
in the enforcement of our decision of August 
5, 1969. 

The Attorney General's opinion concluded 
with the statement that the contracting 
agencies and their accountable officers could 

rely on his opinion. Considering the fact 
that the sole authority claimed for the Plan 
ordered by the Labor Department is the 
Executive order of the President, it is quite 
clear that the Executive branch of the Gov
ernment is asserting the power to use Gov
ernment funds in the accomplishment of a 
program not authorized by Congressional 
enactment, upon its own determination of 
authority and its own interpretation of per
tinent statutes, and contrary to an opinion 
by the Comptroller General to whom the 
Congress has given the authority to de
termine the legality of expenditures of ap
propriated funds, and whose actions with 
respect thereto were decreed by the Con
gress to be "final and conclusive upon the 
Executive Branch of the Government." We 
!believe the actions of otll.cials of the Execu
tive branch in this matter present such se
rious challenges to the authority vested in 
the General Accounting Office by the Con
gress as to present a substantial threat to 
the maintenance of effective legislative con
trol of the expenditure of Government funds. 

We believe the opinion of the Attorney 
General and the announced intention of 
the Labor Department to extend the pro
visions of the Plan to other major metro
politan areas can only create such wide
spread doubt and confusion in the construc
tion industry and in the labor field (which 
may also be shared to a considerable extent 
by the Government's contracting and fiscal 
officers) as to constitute a major obstacle to 
the orderly prosecution of Federal and fed
erally assisted construction. We further be
lieve there is a definite possibility that, faced 
with a possibility of not being able to ob
tain prompt payment under contracts fc ,.., 
such work as well as the probability of labor 
difficulties resulting from their efforts to 
comply with the Plan, many potential con
tractors will be reluctant to bid. Of course, 
if this occurs the Plan will result in re
stricting full and free competition as re
quired by the procurement laws and reg
ulations. Also, those who do bid will no 
doubt consider it necessary to include in 
their bid prices substantial contingency al
lowances to guard against loss. 

In addition to recognizing the chaotic 
situation which could result from use of the 
Plan by the Executive agencies, I believe I 
would not be fulfilling my duties and re
sponsibilities if I ignored the detrimental ef
fect upon the competitive bidding process, 
and the improper use of public funds which 
the Plan entails. 

On September 23, the day following the 
Attorney General's opinion, Labor issued an
other revised Philadelphia Plan which ex
plains, for the first time, the manner in which 
the "ranges" of minority group employment 
goals have been determined, and the criteria 
for determining whether a contractor has 
made good faith efforts to attain his goals. 

I stress that these matters are set out for 
the first time in the September revision of 
the Philadelphia Plan primarily because our 
decision of August 5 gave no consideration to 
the adverse effect that these factors, when 
established, might have upon application of 
the rules of competitive bidding to the over
all Plan. 

We fully expect to receive a bid protest in 
some future procurement which questions 
inclusion of the Philadelphia Plan in the IFB 
and the contract, and we realize the effect 
a decision sustaining such a protest could 
have on the construction industry, the con
tracting agencies and the disbursing officers. 
But we think the question is sufficiently im
portant to justify and require such a decision. 

Basically, it has been our position that the 
law is to be construed as written and en
forced in accordance with the legislative in
tent when it was enacted. We believe this is 
what the law requires. Also, we are part o1 
the Legislative branch of the Government 
and we think this approach is the only proper 
one we can take. 
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If, following enactment of a law, it should 
occur that social conditions, economic con
ditions, the political atmosphere, or any other 
circumstances should change to such an 
extent that different treatment should be 
given, that different objectives should be 
established, or that different results should 
be obtained, it has always been our posi
tion that the arguments in favor of change 
shoUld be presented to the Congress-and 
if the Congress in its wisdom, agrees that 
social, economic, or political circumstances 
so dictate, it will enact legislation to per
mit or require the Executive branch to take 
necessary action to attain new objectives. 
This is the very procedure which Congress 
directed should be followed in this particu
lar situation. As we pointed out in our de
cision of August 5, 1969, by section 705(d) 
of the Civil Rights Act of 1964, Congress 
charged the Equal Employment Opportunity 
Commission with the specific responsibility 
of making reports to the Congress and to 
the President on the cause of and means 
of eliminating discrimination, and making 
such recommendations for further legisla
tion as may appear desirable. 

We concur with the authority of the Ex
ecutive branch to establish and carry out 
social programs or policies Which are not 
contrary to public policy, as that policy may 
be stated or necessarily implied by the Con
stitution, by Federal statutes or by judicial 
precedent. But we do not agree that where a 
statute, such as the Civil Rights Act of 1964, 
clearly enunciates Federal policy and the 
methods for enforcing such policy, the Ex
ecutive may institute programs designed to 
achieve objectives which are beyond those 
contemplated by the statute by means pro
hibited by the statute. 

We therefore hope that, as a result of these 
hearings, there will issue from Congress a 
clear and unequivocal indication of its will 
in this matter by which all parties concerned 
may be guided in their future actions. 

This concludes my statement, Mr. Chair
man. We Will be pleased to answer any 
questions. 

[Extract from American Bar Journal, 
November 1969] 

EXECUTIVE ORDER 11,246 : EXECUTIVE 
ENCROACHMENT 

(By James E. Remmert) 
(Section VII of the Civil Rights Act of 1964, 

forbidding discriminatory employment prac
tices, was the product of legislative com
promise. Executive Order 11,246, issued by 
President Johnson in 1965 and applicable to 
Government contractors, was the product 
of unlateral Executive judgment and conse
quently not only forbids discriminatory em
ployment practices but requires employers to 
take affirmative action to ensure against 
them. Will the Executive always be serving a 
good cause when he uses the contract power 
to skirt the legislative process?) 

The Civil Rights Act of 1964 was made the 
law of the land amidst great controversy, ex
tended debate and considerable compromise. 
With far less controversy or compromise and 
with no Congressional debate, President 
Johnson on September 24, 1965, signed Exec
utive Order 11 ,246, the latest in a series that 
has played at least as significant a role in 
implementing the objective of equal employ
ment opportunity as has Title VII of the 
1964 Civil Rights Act.1 Section 202(1) of this 
executive order, as amended, requires that 
every employer who is awarded a Government 
cont r n.ct or subcont ract t hat is not exempted 
by the Secretary of Labor must contractually 
undertake the obligation not to "discrimi
n ate against• any employee or applicant for 
employment because of race, color, religion, 
sex or national origin". 

Footnotes at end of article. 

Since Title VII of the 1964 Civil Rights 
Act had to endure the rigors of passing both 
houses of Congress, it is the product of com
promise attendant upon the legislative proc
ess. Executive Order 11,246, by comparison, 
was the responsibility of only the President. 
Consequently, it imposes much broader sub
stantive obligations, and the procedure 
adopted for its enforcement conveys to the 
enforcing agency significantly more authority 
than was given to the Equal Employment 
Opportunity Commission by the 1964 Civil 
Rights Act. 

Evidence of the broader substantive obli
gation imposed by Executive Order 11,246 is 
the fact that Title VII imposes only the 
obligation not to do that which is prohibited, 
i.e., discriminate on the basis of race, color, 
religion, sex or national origin. By compari
son, Executive Order 11,246 not only requires 
that Government contractors and subcon
tractors not discriminate but also that they 
"take affirmative action to ensure that appli
cants are employed, and that employees are 
treated during employment, Without regard 
to their race, religion, sex, color, or national 
origin [Section 201(1); emphasis supplied]". 
Regulations issued by Secretary of Labor Wil
lard Wirtz under authority of Executive Or
der 11,246 further require that Government 
contractors and subcontractors develop a 
"written affirmative action compliance pro
gram" 2 documenting the steps they have 
taken and setting goals and timetables for 
additional steps to fulfill the "affirmative 
action" obligation. The submission of these 
written programs has also been imposed as 
a prerequisite to the award of some Govern
ment contracts. However, on November 16, 
1968, Comptroller General Elmer B. Staats 
ruled that "until provision is made for in
forming bidders of definite minimum re
quirements to be met by the bidder's pro
gram and any other standards or criteria by 
which the acceptability of such program 
would be judged", 3 contract awards must be 
made to the lowest eligible bidder Without 
reference to the affirmative action program. 

PRESIDENT SIMPLY TOOK POWER THAT 
CONGRESS WOULDN'T GIVE 

That the Executive was Willing to assume 
by executive order significantly greater en
forcement authority than Congress was will
ing to convey to it can be seen by comparing 
the adjudicatory processes under Title VII 
and Executive Order 11,246. If an employer 
disagrees with the Equal Employment Op
portunity Commission over the legal re
quirements imposed by Title VII, or if the 
employer is unable to comply with the rem
edies proposed by the commission to rectify 
a discriminatory practice, he may have tra
ditional recourse through the judicial proc
ess before any sanction is imposed. To the 
contrary, however, the regulations issued by 
Secretary of Labor Wirtz for the administra
tion of Executive Order 11 ,246 provide that 
upon request for a hearing to adjudicate a 
contractor's or subcontractor's compliance 
with the executive order, the Secretary of 
Labor's designee may suspend all contracts 
or subcontracts held by the employer p'end
ing the outcome of the hearing.• In addition, 
as a part of the adjudicatory process, the 
agency responsible for investigating or su
pervising the investigation of a contractor's 
compliance and prosecuting those contrac
tors alleged to be in noncompliance is also 
responsible for imposing the sanctions of 
cancellation and suspension from participa
tion in Government contracts.s In other 
words, the chief investigator, prosecutor and 
final judge with respect to cancellat ion and 
suspension of Government contracts is the 
Depart ment of Labor. 

WITH THE CONTRACT POWER, WHO 

NEEDS CONGRESS? 

These substantive and procedural con
trasts between Title VII of the 1964 Civil 

Rights Act and Executive Order 11,246 illus
trate the considerable power that the Execu
tive can acquire by pursuing a social objec
tive through the use of the contract power 
in addition to or in place of legislation. Such 
broad and sweeping 'powers are premised on 
the concept that the Federal Government 
has the "unrestricted power . . . to deter
mine those with whom it Will deal, and to fix 
the terms and conditions upon which it will 
make needed purchases".6 This power is 
founded on the premise that in the absence 
of a Congressional prohibition or directive 
the Executive branch is free to enter into 
contracts on whatever conditions and provi
sions are deemed to promote the best inter
ests of the Government. 7 

Without question, Executive Order 11,246 
has done much to advance the cause of equal 
employment opportunity, because the Fed
eral Government's bargaining position en
ables the Executive to require such terms 
as are found in this order as a condition to 
a United States Government contract. Once 
such a broad and sweeping obligation is 
accepted, the accepting contractor or sub
contractor is in an untenable position to op
pose steps that are required by the admin
istering agency with respect to the condi
tions covered by the contract. 

To illustrate the impact of this use of the 
Executive's contract power, one need only 
consider a list of the top 100 corporations and 
institutions holding Defense Department 
contracts.8 These corporations are under
standably some of the largest in the United 
States and collectively employ well over ten 
million persons. Even though the list does 
not include contractors with any depart
ment other than Defense or the many sub
contractors involved in Defense Department 
prime contracts, it aptly illustrates the sig
nificant indirect control which the Executive 
can exert over the private sector of the econ
omy by use of the contract power. 

There is very little case law deciding the 
extent to which the President may by execu
tive order impose ancillary conditions to Gov
ernment coz:1tracts. Some have questioned the 
validity of Executive Order 11,246 on the 
ground that the Executive does not have the 
~uthority to impose conditions that are un
related to the purposes for which Congress 
appropriated funds o and on the basis that 
the affirmative action obligation conflicts 
with provisions in the 1964 Civil Rights Act. 
These provide that preferential treatment on 
tne basis of race, color, religion, sex or na
tional origin is not required to correct an im
balance.10 However, at least one federal dis
trict court 11 and two United States courts of 
appeals 12 have said that Executive Order 
11,246 has the full force and effect of statu
tory law. If these courts are correct and the 
order is a valid exercise of the Executive's 
contract power, then some examination of 
the potential extension of this power is in 
order. 

Although the writer is unaware of any 
publication listing all firms holding com
petitively bid or negotiated United States 
Government contracts or subcontracts, it is 
the writer's belief that the vast majority of 
the major commercial enterprises in this 
country and a great many not-for-profit in
stitutions and smaller commercial enter
prises hold one or more Government con
tracts or subcontracts. Consider, for example, 
the diverse scope of the organizations hold
ing Government research grants, the utilities 
and communications services used by fed
eral installations, the dependence of such in
dustries as automotive, aircraft, shipbuilding 
and munitions on Government contracts, the 
heavy reliance of the construction industry 
on such programs as urban renewal and high
way construction sponsored by federal fund
ing, and the entrenchment of United States 
Government financing and deposits as a fac
tor in the financial institutions throughout 
the country. 
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WHERE DOES THIS PRECEDENT LEAD? 

Consideration should also be given to some 
of the possible future applications of the 
concept behind Executive Order 11,246. The 
contract power could be used to circumvent 
the intrastate-interstate dichotomy that has 
to some extent precluded complete preemi
nence of the Federal Government in such 
fields as air and water pollution control, reg
ulation of common carriers and labor rela
tions. One extension already suggested by the 
AFL-CIO is the debarment of Government 
contractors found to have committed 
flagrant unfair labor practices. 

Another avenue for extension of the Ex
ecutive's contract power is in areas within 
federal jurisdiction but which Congress has 
left unregulated or has regulated only to a 
lesser extent than that deemed desirable by 
the Executive. An example of this use of the 
contract power is found in Executive Order 
11,246. In enacting Title vn of the 1964 Civil 
Rights Act, the Congressional consensus was 
that the prohibition against discrimination 
on the basis of race, color, religion, sex and 
national origin was sufficient to accomplish 
the objective of eliminating employment dis
crimination on such bases. 

The Executive, however, felt that the then
existing executive order prohibiting discrimi
nation by Government contractors did not go 
far enough in dealing with the objective of 
equal employment opportunity, and thus the 
affirmative action obligation was added to 
place a greater responsibility on Government 
contractors. 

By using the contract power, the Executive 
could accomplish many objectives deemed 
desirable without using the legislative proc
ess so long as the particular contract clause 
does not contlict directly with a federal 
statute. Thus, this technique affords the Ex
ecutive a limited bypass of the legislative 
process and gives it the power to give its ob
jective "the force and effect given to a statute 
enacted by Congress" 1s without the con
currence of Congress. 

Several questions should be answered be
fore this procedure proliferates. The first is 
whether the concentration of this power in 
the hands of the Executive is desirable in view 
of the fact that it allows the President to 
carry an objective into effect without resort 
to the legislative process established by the 
Constitution. In this connection, it is signifi
cant to note that Congress considered sanc
tioning the Executive's use of the contract 
power to achieve equal employment oppor
tunity but rejected the idea. The original 
House bill (H.R. 7152) that eventually be
came the 1964 Civil Rights Act, after nu
merous amendments, contained a Section 
711 (b), which read as follows: 

"The President is authorized to take such 
action as may be appropriate to prevent the 
committing or continuing of an unlawful 
employment practice by a person in connec
tion with the performance of a contract with 
an agency or instrumentality of the United 
States." 

During the consideration of H.R. 7152 by 
the House, Congressman Emanuel Celler (D. 
N.Y.) sponsored an amendment to eliminate 
this section of the bill. The amendment was 
accepted by the House, and in the course 
of the discussion Congressman John Dowdy 
(D. Tex.) voiced the view that, "Many of us 
felt section 711 to be a highly dangerous 
section of the bill and accordingly much of 
our debate has been predicated upon the 
fact that this language should be removed." " 

With reference to Executive Order 11,246,it 
has been argued that although this use of 
the contract power is extraordinary the need 
for equal employment opportunity justifies 
this departure from traditional concepts. 
Those who would rush to the conclusion that 
the cause of equal employment opportunity 
does justify a departure from the legislative 
process would do well to remember that 
the sword of Executive power cuts in two 

directions. Thus, the first question that 
should be considered in connection with 
Executive Order 11,246 is not whether equal 
employment opportunity should be pursued 
but whether this means is consistent with 
the basic framework and power balance with 
which our form of government has success
fully endured innumerable crises over the 
last two centuries. 

HISTORY THAT SHOULD BE REPEATED 
Aj; another time in our nation's history, 

the Supreme Court had occasion to consider 
whether a crisis of similar magnitude justi
fied an expansion of Executive power. In 
holding that President Truman's executive 
order seizing the steel mills during the Ko
rean conflict was unconstitutional despite 
the pending emergency, Justice Douglas in 
a concurring opinion gave the sage advice 
that: 

"The language of the Constitution is not 
ambiguous or qualified. It places not some 
legislative power in the Congress; Article 1, 
Section 1 says "All legislative Powers herein 
granted shall be vested in a Congress of the 
United States, which shall consist of a Sen
ate and House of Representatives." 

"Today a kindly President uses the sei
zure power to effect a wage increase and to 
keep the steel furnaces in production. Yet 
tomorrow another President might use the 
same power to prevent a wage increase, to 
curb trade-unionists, to regiment labor as 
oppressively as industry thinks it has been 
regimented by this seizure.15" 

In a separate concurring opinion in the 
same case, Justice Jackson expressed a simi
lar view concerning the overreaching use of 
Executive power that is highly relevant and 
appropriate to the concept behind Execu
tive Order 11,246: 

"The opinions of judges, no less than ex
ecutives and publicists, often suffer the in
firmity of confusing the issue of a power's 
validity with the cause it is invoked to pro
mote, of confounding the permanent execu
tive office with its temporary occupant. The 
tendency is strong to emphasize transient 
results upon policies-such as wages or sta
bilizSttion-and lose sight of enduring conse
quences upon the balanced power structure 
of our Republic.1a" 
CONGRESS DOES NOT BELONG ON THE SIDELINES 

Congress should give thoughtful considera
tion to and develop a considered national 
policy on the use of the contract power ex
emplified by Executive Order 11,246 rather 
than stand on the sidelines and allow its 
proliferation without Congressional guid
ance. Congress should decide the kind of con
tracts and the kind of ancillary obligations 
that it will allow the Executive to impose in 
disbursing the funds that Congress appro
priates. A mechanism should be established 
that will insure a legislative watchdog over 
the Executive's use of the contract power 
and will allow the Executive suffi..cient flexi
bility to administer efficiently the disburse
ment of Congressional appropriations. 

With specific reference to Executive Order 
11,246, Congress should eliminate the double 
standard that now exists between employers 
generally, who are required not to discrimi
nate by Title VII of the 1964 Civil Rights 
Act, a.nd employers who, as Government con
tractors, are subject to a different standard 
and a different enforcement procedure in 
measuring their compliance with the obliga
tion. The identical obligation imposed by 
Title VII of the 1964 Civil Rights Act should 
apply, procedurally, substantively and with 
equal vigor to Government contractors with
out reference to the extrStOrdinary obligation 
to take "affirmative action". There is no justi
fication for the multipllcity of government 
agencies enforcing Title vn of the 1964 Civil 
Rights Act and Executive Order 11,246. At 
present, the Equal Employment Opportunity 
Commission, the Office of Federal Contract 
Compliance and every agency that awards 

Government contracts are all involved in en
forcement activities. This duplication has 
produced inconsistent enforcement stand
ards, confusion and a wasteful use of Gov
ernment manpower and resources. 

Congress should immediately take appro
priate steps properly to realign Congressional 
and Executive authority, and in doing so it 
Inight well consider some further words from 
Justice Jackson's concurring opinion in 
Youngstown Sheet & Tube Company v. Saw
yer. In referring to the overextended use of 
the executive order, Justice Jackson said: 

"Such power either has no beginning or 
it has no end. If it exists, it need submit to 
no legal restraint. I am not alarmed that it 
would plunge us straightway into dictator
ship, but it is at least a step in that wrong 
direction." 

* * * * 
"With all its defects, delays and incon

veniences, men have discovered no technique 
for long preserving free government except 
that the Executive be under the law, and 
that the law be made by parliamentary de
liberationsP" 
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U.S. SENATE, 
Washington, D.O., November 14, 1969. 

Hon. ELMER B. STAATS, 
Comptroller General of the United States, 

Washington, D.C. 
DEAR MR. COMPTROLLER GENERAL: Permit 

me to acknowledge your letter of November 
12, 1969, with which you enclosed a copy of 
your statement to the Subcommittee on Sep
aration of Powers, Senate Committee on the 
Judiciary, concerning the revised "Philadel
phia Plan" of the Department of Labor. 

I share your opinion that the action of 
certain officials of the Executive Branch with 
respect to implementation of this plan with
out regard to your decision of August 5, 1969, 
constitutes a threat to Legislative Branch 
control of Federal expenditures. 

I want to assure you that you will have my 
support in your efforts to preclude the ex
penditure of appropriated funds under con
tracts subject to the revised "Philadelphia 
Plan" until its legality has been established 
by judicial decision or Congressional action. 

With best wishes, I am 
Sincerely, 

RICHARD B. RUSSELL. 

U.S. SENATE, 
COMMITTEE ON PuBLIC WORKS, 

Washington, D.C., November 25, 1969. 
Hon. ELMER B. STAATS, 
Comptroller General of the United States, 

Washington, D.C. 
DEAR MR. COMPTROLLER GENERAL: Thank 

you for your letter of November 12, 1969 en-
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closing a copy of your statement before the 
Subcommittee on Separation of Powers of 
the Senate Judiciary Committee setting forth 
your views and recommendations on the De
partment of Labor "Philadelphia Plan". 

As you are doubtless aware, the subject of 
equal employment has been of special con
cern to me and the members of the Commit
tee on Public Works because of the problem 
situations that have arisen in the area of 
highway construction. Therefore, I am sure 
that your statement will be of even greater 
interest and will be most helpful to us in 
future consideration of the problems of equal 
employment. 

With warm personal regards, 
Truly, 

JENNINGS RANDOLPH, 
Chairman. 

U.S. SENATE, COMMITTEE ON Gov
ERNMENT OPERATIONS, 
Washington, D.C., November 13, 1969. 

Hon. ELMER B. STAATS, 
Comptroller of the United States, 
Washington, D.C. 

DEAR MR. CoMPTROLLER GENERAL: I have 
your letter of November 12, with enclosure, 
and concur in the statement you submitted 
to the Subcommittee on Separation of 
Powers on the "Philadelphia Plan." 

Please be assured of my continued support. 
With kindest personal regards, I am 

Sincerely yours, 
JOHN L. McCLELLAN, 

Chairman. 

U.S. SENATE, 
Washington, D.C., November 13, 1969. 

Hon. ELMER B. STAATS, 
Comptroller General of the United States, 

Washington, D.C. 
DEAR MR. COMPTROLLER GENERAL: Thank 

you for your November 12 letter and the at
tached copy of your October 28 statement to 
the Senate Judiciary Subcommittee on Sepa
ration of Powers reaffirming your conclu
sion that the so-called "Philadelphia Plan" 
is illegal and indicating that you will use 
the power of your office to bar spending of 
federal funds for contracts which include 
the plan's provisions in the absence of a 
oourt or Congressional ruling to the con
trary. 

I appreciate your letting me know of your 
position, and I think it is a sound one. 

I feel as you do that the plan clearly goes 
beyond the intent of Congress in attempting 
to establish required levels of racial em
ployment in a manner not authorized by the 
civil rights law. 

With all best regards, 
Sincerely, 

B. EvERETT JORDAN. 

HoUSE OF REPRESENTATIVES, 
Washington, D.C., November 24, 1969. 

Hon. ELMER B. STAATS, 
Comptroller General of the United States, 

Washington, D.C. 
DEAR MR. STAATS: I commend you for the 

forthright and compelling statement you 
forwarded to me concerning the revised 
Philadelphia Plan. 

Time and again I have stressed my own 
reservations to the approach of the Plan. 
While equalization of employment oppor
tunity for all may be a commendable aim, 
it should not be pursued in a manner cal
culated to either thwart the will of Con
gress or erode the separation of powers and 
responsibilities which has been the genius 
and high art of our system of Government. 

Whatever the question, whatever the 
merits, a democratic society should never 
allow desirable short-term goals to ob
fuscate or override faithful adherence to 
principles and institutions which have made 
the country great and, more importantly, 
free. 

When Congress, as the representative of 
the people, speaks, the Executive should 
listen. What kind of Government have we 
if it does not! 

With kindest personal regards, I am, 
Sincerely, 

WILLIAM C. CRAMER. 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, D.C., November 17, 1969. 
The Ron. ELMER B. STAATS, 
Comptroller General of the United States, 

Washington, D.C. 
DEAR MR. COMPTROLLER GENERAL: I want 

to commend you for holding fast to your 
position on the Department of Labor's re
vised Philadelphia Plan. I agree with you 
entirely; the Philadelphia Plan is in patent 
confiict with the Civil Rights Act of 1964, 
and its continuation does constitute a threat 
to maintenance of legislative control over 
budget expenditures by the Executive branch 
of government. 

Several days ago, I contacted the Depart
ment of Labor and requested that the De
partment amplify its views on two questions: 
whether a contractor would be absolved of 
responsibility if union exclusion were re
sponsible for his failure to meet his goal, and 
how the Department can justify disregard
ing a "final and conclusive" decision of the 
Comptroller General. I have been promised 
an answer within the next few days, and I 
will inform you immediately of what the 
Department says. 

Be assured that I will continue to give 
you active support in your efforts. 

With all kind wishes, I am 
Sincerely yours, 

SAM J. ERVIN, Jr., 
Chairman, Subcommittee on 

Separation of Powers. 

MEMORANDUM OF U.S. DEPARTMENT OF LABOR, 
JUNE 27, 1969 

To: Heads of all agencies. 
From: Arthur A. Fletcher, Assistant Secre

tary for Wage and Labor Standards. 
Subject: Revised Philadelphia Plan for Com

pliance with Equal Employment Oppor
tunity Requirements of Executive Order 
11246 for Federally-Involved Construc
tion. 

1. PURPOSE 
The purpose of this Order is to implement 

the provisions of Executive Order 11246, and 
the rules and regulations issued pursuant 
thereto, requiring a program of equal em
ployment opportunity by Federal oontractors 
and subcontractors and Federally-assisted 
construction contractors and subcontractors. 

2. APPLICABILITY 
The requirements of this Order shall apply 

to all Federal and Federally-assisted con
struction contracts for projects the estimated 
total cost of which exceeds $500,000, in the 
Philadelphia area, including Bucks, Chester, 
Delaware, Montgomery and Philadelphia 
counties in Pennsylvania. 

3. POLICY 
In order to promote the full realization of 

equal employment opportunity on Federally
assisted projects, it is the policy of the Office 
of Federal Contract Compliance that no con
tracts or subcontracts shall be awarded for 
Federal and Federally-assisted construction 
in the Philadelphia area on projects whose 
cost exceeds $500,000 unless the bidder sub
mits an acceptable affirmative action pro
gram which shall include specific goals C'f 
minority manpower utilization, meeting the 
standards included lD the invitation or other 
solicitation for bids, in trades utilizing the 
following classificat ions of employE"E:.S: ,Iron 
workers, plumbers, pipefitters, steamfitters, 
sheetmetal workers , electrical workers, roof
ers and water proofers, and elevator con
struction workers. 

4. FINDINGS 
Enforcement of the nondiscrimination and 

affirmative a.ction requirements of Executive 
Order 11246 has posed special problems in the 
construction trades. Contractors and subcon
tractors must hire a new employee comple
ment for each construction job and out of 
necessity or convenience they rely on the 
construction craft unions as their prime or 
sole source of their labor. Collective bargain
ing agreements and/ or established custom 
between construction contractors and suo
contractors and unions frequently provide 
for, or result in, exclusive hiring balls; even 
where the collective bargaining agreement 
contains no such hiring hall provisions or 
the custom is not rigid, as a practical matter. 
most people working in these classifications 
are referred to the jobs by the unions. Be
cause of these hiring arrangements, referral 
by a union is a virtual necessity for obtain
ing employment in union construction proj
ects, which constitute the bulk of commE-r
cial construction. 

Because of the exclusionary practices of 
labor organizations, th~_traditionally has 
been only a small number of egroes em
ployed in these seven trades. These exclu
sionary practices include: (1) unfair to ad
mit Negroes into membership and into ap
prenticeship programs. At the end of 1967, 
less than one-half of one percent of the 
membership of the unions representing em
ployees in these seven trades were Negro, 
although the population in the Philadelphia 
area during the past several decades included 
substantial numbers of Negroes. As of April 
1965, the Commission on Human Relations 
in Phildelphia found that unions in five 
trades (plumbers, steamfitters, electrical 
workers, sheet metal workers and roofers) 
were "discriminatory" in their admission 
practices. In a report by the Philadelphia Lo
cal AFL-CIO Human Relations Committee 
made public in 1964, virtually no Negro ap
prentices were found in any of the building 
trades classes; 1 (2) failure of the unions to 
refer Negroes for employment, which has re
sulted in large measure from the priorities 
in referral granted to union members and 
to persons who had work experience under 
union contracts. 

On November 30, 1967, the Philadelphia 
Federal Executive Board put into effect the 
Philadelphia Pre-Award Plan. The Federal 
Executive Board found that 2 the problem of 
compliance with the requirements of Execu
tive Order 11246 was most apparent in Phila
delphia in eight construction trades: elec
trical, sheetmetal, plumbing and pipefitting, 
steamfitting, roofing and waterproofing, 
structural iron work, elevator construction 
and operating engineers; and that local un
ions representing employees in these trades 
in the Philadelphia area had few minority 
group members and that few minority group 
persons had been accepted in apprentice
ship programs. In order to assure equal em
ployment opportunity on Federal and Fed
erally-assisted construction in the Phila
delphia area, the plan required that each ap
parent low bidder, to qualify for a construc
tion contract or subcontract, must submit a 
written affirmative action program which 
would have the results of assuring that there 
will be minority group representation in these 
trades. 

Since the Philadelphia Plan was put into 
effect, some progress has been made. Several 
groups of contractors and Local 543 of the 
International Union of Operating Engineers 
have developed an area program of affirma-

1 Marshall and Briggs, Negro Participation 
in Apprenticeship Programs (Dec. 1966). pg. 
91. 

2 These findings were based on a detailed 
examination of available facts relating to 
building trades unions, area construction 
volume and demographic data. 
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tive action which has been approved by OFCC 
in lieu of other compliance procedures, but 
subject to periodic evaluation. The original 
Plan was suspended because of an Opinion 
by the Comptroller General that it violated 
the principles of competitive bidding. • • • 

6. SPECIFIC GOALS AND DEFINITE STANDARDS 

a. General 
The OFCC Area Coordinator, in coopera

tion with the Federal contracting or admin
istering agencies in the Philadelphia area, 
will determine the definite standards to be 
included in the invitation for bids or other 
solicitation used for every Federally-involved 
construction contract in the Philadelphia 
area, when the estimated total cost of the 
construction project exceeds $500,000. Such 
definite standards shall specify the range of 
minority manpower utilization expected for 
each of the designated trades to be used 
during the performance of the construction 
contract. To be eligible for the award of the 
contract, the bidder must, in the affirmative 
action program submitted with his bid, set 
specific goals of minority manpower utiliza
tion which meet the definite standard in
cluded in the invitation or other solicitation 
for bids unless the bidder participayes in an 
affirmative action program approved by 
OFCC. 

b. Specific goals 
1. The setting of goals by contractors to 

provide equal employment opportunity is 
required by Section 6Q-1.40 of the Regula
tions of this Office (41 CFR § 6Q-1.40). Fur
ther, such voluntary organization of busi
nessmen as Plans for Progress have adopted 
this sound approach to equal opportunity 
just as they have used goals and targets for 
guiding their other business decisions (See 
the Plans for Progress booklet Affirmative 
Action Guidelines on page 6.) 

2. The purpose of the contractor's com
mitment to specific goals is to meet the con
tractor's affirmative action obligations and 
is not intended and shall not be used to dis
criminate against any qualified applicant or 
employee. 

c. Factors used in determining definite 
standards 

A determination of the definite standard 
of the range of minority manpower utiliza
tion shall be made for each better-paid trade 
to be used in the performance of the con
tract. In determining the range of minority 
manpower utilization that should result from 
an effective affirmative action program, the 
factors to be considered will include, among 
others, the following: 

1. The current extent of minority group 
participation in the trade. 

2. The availability of minority group per
sons for employment in such trade. 

3. The need for training programs in the 
area and/ or the need to assure demand for 
those in or from existing training programs. 

4) . The impact of the program upon the 
existing labor force. 
7 . INVITATION FOR BIDS OR OTHER SOLICITA

TIONS FOR BIDS 

Each Federal agency shall include, or re
quire the applicant to include, in the invi
tation for bids, or other solicitation used for 
a Federally-involved construction contract, 
when the estimated total cost of the con
struction project exceeds $500,000, a notice 
stating that to be eligible for award, each 
bidder will be required to submit an accept
able affirmative action program consisting 
of goals as to minority group participation 
for the designated trades to be u <:ed in the 
performance of the contract--whether or not 
the work is subcontracted. Such notice shall 
include the determination of the range of 
minority group utilization (described in 
Section 6 above) that should result from an 
effective affirmative action program based on 
an evaluation of the factors listed in Sec
tion 6c. The form of such notice shall be 

substantially similar to the one attached as 
an appendix to this Order. To be acceptable, 
the affirmative action program must con
tain goals which are at least within the 
range described in the above notice. Such 
goals must be provided for each designated 
trade to be used in the performance of the 
contract except that goals are not required 
with respect to trades covered by an OFCC 
approved multi-employer program. 

8. POST-AWARD COMPLIANCE 

a. Each agency shall review contractors' 
and subcontractors' employment practices 
during the performance of the contract. If 
the goals set forth in the affirmative action 
program are being met, the contractor or 
subcontractor will be presumed to be in 
compliance with the requirements of Exec
utive Order 11246, as amended, unless it 
comes to the agency's attention that such 
contractor or subcontractor is not providing 
equal employment opportunity. In the event 
of failure to meet the goals, the contractor 
shall be given an opportunity to demon
strate that he made every good faith effort 
to meet his commitment. In any proceeding 
in which such good faith performance is in 
issue, the contractor's entire compliance 
posture shall be reviewed and evaluated in 
the process of considering the impooition of 
sanctions. Where the agency finds that the 
contractor or subcontractor has failed to 
comply with the requirements of Executive 
Order 11246, the implementing regulations 
and its obligations under its affirmative ac
tion program, the agency shall take such ac
tion and impose such sanctions as may be 
appropriate under the Executive Order and 
the regulations. Such noncompliance by the 
contractor or subcontractor shall be taken 
into consideration by Federal agencies in de
termining whether such contractor or sub
contractor can comply with the require
ments of Executive Order 11246 and is there
fore a "responsible prospective contractor" 
within the meaning of the Federal procure
ment regulations. 

b. It is no excuse that the union with 
which the contractor has a collective bar
gaining agreement failed to refer minority 
employees. Discrimination in referral for em
ployment, even if pursuant to provisions of 
a collective bargaining agreement, is pro
hibited by the National Labor Relations Act 
and Title VII of the Civil Rights Act of 1964. 
It is the longstanding uniform poUcy of 
OFCC that contractors and subcontractors 
have a responsibility to provide equal em
ployment opportunity if they want to partici
pate in Federally-involved contracts. To the 
extent they have delegated the responsibility 
for some of their employment practices to 
some other organization or agency which 
prevents them from meeting their obligations 
pursuant to Executive Order 11246, as 
amended, such contractors cannot be con
sidered to be in compliance with Executive 
Order 11246, as amended, or the implement
ing rules, regulations and orders. 

9. EXEMPTIONS 

a. Requests for exemptions from this Order 
must be m:~.de in writing, with justification, 
to the Director, Office of Federal Contract 
Compliance, U.S. Department of Labor, Wash
ington, D.C., 20210, and shall be forwarded 
through and with the endorsement of the 
agency head. 

b. The procedures set forth in the Order 
shall not apply to any contract when the 
head of the contracting or administering 
agency determines that such contract is 
essential to the national security and that 
its award without following such procedures 
is necessary to the national security. Upon 
making such a determination, the agency 
head will notify, in writing, the Director of 
the Office of Federal Contract Compliance 
within thirty days. 

c. Nothing in this Order shall be inter
preted to diminish the present contract com
pliance review and complaint progra.ms. 

10. AUTHORITY 

This Order is issued pursuant to Executive 
Order 11246 (30 F.R. 12319, Sept. 28, 1965) 
Parts IT and Ill; Executive Order 11375 (32 
F.R. 14303, Oct. 17, 1967); and 41 CFR 
Chapter so. ~ 

11. EFFECTIVE DATE 

The provisions of this Order will be effec~ 
tive with respect to transactions for which 
the invitations for bids or other solicitations 
for bids are sent on or after July 18, 1969. 

APPENDIX 

(For Inclusion in the Invitation or Other 
Solicitation for Bids for a Federally-Involved 
Construction Contract When the Estimated 
Total Cost of the Construction Project Ex
ceeds $500,000.) 

Notice of requirement for submission of 
affirmative action plan to ensure equal em
ployment opportunity: 

1. It has been determined that in the 
performance of this contract an acceptable 
affirmative action program for the trades 
specified below will result in minority man
power utilization within the ranges set forth 
next to each trade : 

Identification of trade 
Range of minority group employment 

2. The bidder shall submit, in the form 
specified below, with his bid an affirmative 
action program setting forth his goals as to 
minority manpower utilization in the per
formance of the contract in the trades speci
fied below, whether or not the work is sub
contracted. 

The bidder submits the following goals of 
minority manpower utilization to be achieved 
during the performance of the contract: 

Identification of trade 
Estimated total employment for the trade 

on the contract 
Number of minority group employees 
(The bidder shall insert hi.s goal of mi

nority manpower utilization next to the 
name of each trade listed.) 

3. The bidder also submits that whenever 
he subcontracts a portion of the work in the 
trade on which his goals of minority man
power utilization are predicated, he will ob
tain from such subcontractor an appropriate 
goal that will enable the bidder to achieve 
his goal for that trade. Failure of the sub
contractor to achieve his goal will be treated 
in the same manner as such failure by the 
prime contractor prescribed in Section 8 of 
the Order from the Office of Federal Contract 
Compliance to the Heads of All Agencies re
garding the Revised Philadelphia Plan, dated 
June 27, 1969. 

4. No bidder will be awarded a contract 
unless his affirmative action program con
tains goals falling within the range set forth 
in paragraph 1 above, provided, however that 
participation by the bidder in multt-em
ployer program approved by the Office of 
Federal Contract Compliance will be accepted 
as satisfying the requirements of this Notice 
in lieu of submission of goals with respect to 
the trades covered by such multi-employer 
program. In the event that such multi-em
ployer program is applicable, the bidder need 
not set forth goals in paragraph 2 above for 
the trades covered by the program. 

5. For the purpose of this Notice, the term 
minority means Negro, Oriental, American 
Indian and Spanish Surnamed American. 
Spanish Surnamed American includes all 
persons of Mexican, Puerto Rican, Cuban or 
Spanish origin or ancestry. 

6. The purpose of the contractor's commit
ment to specific goals as to minority man
power utilization is to meet his affi.rma.tive 
action obligations under the equal oppor
tunity clause of the contract. This commit
ment is not intended and shall not be used 
to discriminate against any qualified appli
cant or employee. 

7. Nothing contained in this Notice shall 
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relieve the contractor from compliance with 
the provisions of Executive Order 11246 and 
the equal opportunity clause of the contract 
with respeot to matters not covered in this 
Notice, such as equal opportunity in employ
ment in trades not specified in this Notice. 

8. The bidder agrees to keep such records 
and to file such reports relating to the pro
visions of this Order as shall be required by 
the contracting or administering agency. 

U.S. DEPARTMENT OF LABOR, 
OFFICE OF THE ASSISTANT SECRETARY, 

Wash-ington, D.C., September 23, 1969. 
ORDER 

To: Heads of all agencies. 
From: Arthur A. Fletcher, Assistant Secre

tary for Wage and Labor Standards; John 
L. Wilks, Director, Office of Federal Con
tract Compliance. 

Subject: Establishment of Ranges for the 
Implementation of the Revised Philadel
phia Plan for Compliance with Equal Em
ployment Opportunity Requirements of 
Executive Order 11246 for Federally-In
valved Construction. 

1 . PURPOSE 

The purpose of this Order is to implement 
Section 6 of the Order issued on June 27, 
1969 by Assistant Secretary of Labor Arthur 
A. Fletcher to the Heads of Agencies outlin
ing a "Revised Philadelphia Plan for Compli
ance with Equal Employment Opportunity 
Requirements of Executive Order 11246 for 
Federally-Involved Construction." Section 6 
of the June 27 Order provides for the deter
mination of definite standards in terms of 
ranges of minority manpower utilization. 
This Order also affirms and in certain re
spects amends the Order of June 27. 

2. BACKGROUND 

The June 27 Order requires a bidder on 
Federal or Federally-assisted construction 
in the Philadelphia area on projects whose 
cost exceeds $500,000 to submit an accept
able affirmative action program which shall 
include specific goals of minority ·manpower 
utilization within the ranges to be estab
lished by the Department of Labor, in co
operation with the Federal contracting and 
administering agencies in the Philadelphia 
Area, within the following 7 listed classi
fications: 

Iron workers; Plumbers, pipefitters; Steam
fitters; Sheetmetal workers; Electrical work
ers; Roofers and water proofers; and Elevator 
construction workers. 

Since that time the Department has de
termined that minority craftsmen may be 
adequately represented in the classification 
and title "roofers and water proofers". For 
this reason, such classification is hereby tem
porarily excepted from the provisions of the 
"Revised Philadelphia Plan," subject to fur
ther examination of that trade. 

Pursuant to a notice of hearing issued on 
August 16, 1969, representatives of the De
partment of Labor conducted a public hear
ing in Philadelphia on August 26, 27, and 28, 
1969 for the purpose of obtaining informa
tion and daJta relevant to the establishment 
of ranges for the purpose of effectuating the 
a bove-referred to June 27, 1969 Order. Section 
6 of such Order provides that the following 
factors, among others. will be used in estab
lishing these ranges: 

(a) The current extent of minority group 
participation in the trade. 

(b) The availability of minority group 
persons for employment in such trade. 

(c) The need for training programs in the 
area and/ or the need to assure demand for 
those in or from existing training programs. 

(d) The impact of the program upon the 
existing labor force. 

Having reviewed the record of that hear
ing and additional relevant data gathered 
and compiled by the Department of Labor, 
the following findings and Order are made as 
contemplated by the Order of June 27, 1969. 

3. FINDINGS 

(a) Minority Participation in the Specified 
Trades: The over-all construction industry in 
the five county Philadelphia area has a cur
rent minority representation of employees 
of 30 % . Comparable skilled trades, excluding 
laborers, have a minority representation of 
approximately 12 % . The construction trades 
in the Philadelphia area have grown and de
veloped under siinilar conditions concern
ing manpower availability and under identi
cal economic and cultural circuxnstances. 
Despite that fact, there are few Ininorities 
in the above-designated six trades. The evi
dence adduced at the public hearing indicates 
that the minority participation in such 
trades is approximately 1 % . In the June 27 
Order, it was found that such a low rate of 
participation is due to the traditional ex
clusionary practices of these unions in ad
mission to membership and apprenticeship 
programs and failure to refer Ininorities to 
jobs in these trades. The most reliable data 
available relates to Ininority participation in 
membership in the unions representing em
ployees in the six trades. That data reveals 
the following: 

(1) Iron Workers: The total union mem
bership in this craft in the Philadelphia area 
in 1969 is 850, 12 of whom (1.4 % ) are minor
ity group representatives. 

(2) Steamfitters: Total union membership 
in the Philadelphia area in 1969 stands at 
2,308, 13 of whom ( .65%) are minority group 
representatives. 

(3) Sheetmetal Workers: Total union 
membership in the Philadelphia area in 1969 
stands at 1,688, 17 of whom ( 1 % ) are minor
ity group representatives. 

(4) Electricians: Total union membership 
in the Philadelphia area in 1969 stands at 
2,274, 40 of whom (1.76 % ) are minority 
group representatives. 

( 5) Elevator construction workers: Total 
union membership in the Philadelphia area 
in 1969 stands at 562, 3 of whom (.54 % ) are 
minority group representatives. 

(6) Plumbers & Pipefitters: Total union 
membership in the Philadelphia area in 1969 
stands at 2,335, 12 of whom (.51 % ) are 
minority group representatives. 

Based upon these figures it is found and 
determined that the present Ininority par
ticipation in the six named trades is far 
below that which should have reasonably re
sulted from participation in the past without 
regard to race, color and national origin 
and, further, that such participation is too 
insignificant to have any meaningful bearing 
upon the ranges established by this Order. 

(b) Availability of Minority Group Per
sons for Employment: The nonwhite unem
ployment rate in the Philadelphia area is 
approximately twice that for the labor force 
as a whole and the total number of non
white persons unemployed is approximately 
21,000. There is also a substantial number of 
persons in the nonwhite labor force who are 
underemployed. Testimony adduced at the 
hearing indicates that there are between 
1,200 and 1,400 Ininority craftsmen pres
ently available for employment in the con
struction trades who have been trained and/ 
or had previous work experience in the 
trades. In addition it was revealed at the 
hearing that there is a pool of 7,500 Ininor
ity persons in the Laborers Union who are 
working side by side with journeymen in the 
performance of their crafts in the construc
tion industry. Many of these persons are 
working as helpers to the journeymen in the 
designated trades. Also, testimony at the 
hearings established that between 5,000 and 
8,000 prospective minority craftsmen would 
be prepared to accept training in the con-
struction craf-ts within a year's time if they 
would be assured that jobs were available to 
them upon completion of such training. 

Surveys conducted by agencies of the U.S. 
Department of Labor have provided addi
tional information relative to the availabil-

ity of minority group persons for employ
ment in the designated trades. 

Based upon the number of Ininority group 
persons employed in the designated trades 
for all industries (construction and non
construction) and those Ininority group per
sons who are unemployed but qualified for 
employment in the designated trades, a sur
vey by the Manpower Administration indi
cated that Ininority group persons are now 
in the area labor market as follows: 
Identification of trades and number 

available: 
Ironworkers ------------------------ 302 
Plumbers, pipefitters and steamfitters_ 797 
Sheetmetal workers ----------------- 250 
Electrical workers ------------------ 745 
A survey by the Office of Federal Contract 

Compliance indicated that the following 
number of minority persons are working in 
the designated trades and those who will be 
trained by 1970 by major Philadelphia re
cruitment and training agencies and those 
working in related occupations in non-con
struction industries who would be qualified 
for employment in the designated trades with 
some orientation or minimal training: 
Identification of trades and number 

available: 
Ironworkers ------------------------ 75 
Plumbers, pipefitters ---------------- 500 
Steamfitters ------------------------ 300 
Sheetmetal workers ----------------- 375 
Electrical workers ------------------ 525 
Elevator constructors --------------- 43 
Based upon this information it is found 

that a substantial number of Ininority per
sons are presently available for productive 
employment. 

(c) The Need for Training: Testimony at 
the public hearing revealed that there is a 
need for training programs for willing mi
nority group persons at various levels of skill. 
Such training must necessarily range from 
pre-apprenticeship training programs 
through prograxns providing incidental train
ing for skilled craftsmen who are near the 
of full journeyman status.1 As discussed 
above, between 5,000 and 8,000 minority 
group persons are in a position to be recruit
ed for such training within a year's time. 

Testimony at the public hearings revealed 
the existence of several training programs 
which have operated successfully to train a 
number of craftsmen many of whom are now 
prep.ared to enter the t rades in the construc
tion industry. In order to further assure the 
availability of necessary training programs, 
the Manpower Administration of this Depart
ment has committed substantial funds for 
the development of additional apprentice
ship outrea-eh progr.ams and journeyman 
training prograxns in the Philadelphia area. 
It plans to double the present apprentice
ship outreach program with the Negro 
Union Leadership Council in Philadelphia. 
Presently, this program is funded for $78,-
000 to train seventy persons. An additional 
$80,000 is being set aside to expand this pro
gram. In addition, immediate exploration of 
the feasibility of a journeyman-training 
program for approximately 180 trainees will 
be undertaken. Both these progr.axns will 
be directed specifically to the designated 
trades.2 

(d) The Impact of the Program Upon the 
Existing Labor Force: A national survey of 
the Bureau of Labor Statistics indicates that 

1 Testimony adduced at the hearings in
dicates that the traditional duration of 
training to develop competent workmen in 
the crafts may be longer than necessary to 
successfully perform substantial amounts 
of craft level work. 

2 Memorandum from Arnold R . Weber, As
sistant Secretary for Manpower to Arthur A. 
Fletcher, Assistant Secretary for Wage and 
Labor Standards, dated September 18, 1969. 
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the present annual attrition r.ate of con
struction trade membership due to retire
ment is 2.5% per year based upon a total 
working life of 44 years per employee in 
each of the above-designa.ted trades. 

Based on national actuarial rates for the 
construction industry published by the Na
tional Safety Council, the average disability 
occurrence rate resulting from death or in
jury is 1% per year. A conservative estimate 
of the average rate at which employees leave 
construction crafts for all reasons other than 
death, disability and retirement is 4% per 
year. 

Therefore, each construction craft should 
have approximately 7.5% new job openings 
each year without any growth in the craft. 
The annual growth in the number of em
ployees in each craft designated under this 
"Revised Philadelphia Plan" has been and is 
projected to be as follows: 

(1) Iron Workers. The average annual 
growth rate since 1963 has been approxi
mately 10%. It is projected that an average 
annual growth rate in employment will be 
3.69% in the near future.3 

(2) Plumbers and Pipejitters. The average 
annual growth rate since 1963 has been ap
proximately 7.38%. It is projected that an 
average annual growth rate in employment 
will be 2 .9% in the near future. 

(3) Steamfitters. The average annual 
growth rate since 1963 has been approxi
mately 2.63% and is projected to be approxi
mately 2.5% for each of the next four years. 

{4) Sheetmetal workers. The average an
nual growth rate since 1963 has been ap
proximately 2.06% and is projected to be 
approximately 2.0% for each of the next 
four years. 

{5) Electricians. The average annual 
growth rate since 1963 has been approxi
mately 4.98%. It is projected that an aver
age annual growth rate in employment will 
be 2.2% in the near future. 

(6) Elevator Construction workers. The 
average annual growth rate since 1963 has 
been approximately 2.41% and is projected 
to be approximately 2.1% for each or the next 
four years. 

Adding the rate of jobs becoming vacant 
due to attrition to the rate of new jobs 
due to growth, the total rate of new jobs 
projected for each craft is as follows: 

Percentage of annual vacancy rate 
Identification of trade: 

Ironworkers----------------------- 11.2 
Plumbers and pipefitters _____ ______ 10. 4 

Steamfitters ----------------------- 10 
Sheetmetal workers__ _______________ 9. 5 
Electrical workers__________________ 9. 7 
Elevator construction workers______ 9. 6 

Therefore, it is found and determined that 
a contractor could commit to minority hir
ing up to the annual rate of job vacancies 
for each trade without adverse impact upon 
the existing labor force. 

(e) Timetable: In an effort to provide prac
tical ranges which can be met by employ
ers in hiring productive trained minority 
craftsmen, this Order should be developed 
to cover an extended period of time. 

The average length of Federally-involved 
construction projects in the Area is between 
2 and 4 years. Testimony at the hearing in
dicated '"that a 4 year duration for the "Plan" 
is proper. 

a Projections of tQ.e annual growth rate in 
employmen1; in the designated trades is 
based on a. study by the Commonwealth of 
Pennsylvania, Department of L81bor and In
dustry, Bureau of Employment Secl,l.l;ity, en
titled 1960 Census and 1970, 1975 Projected 
Total Employment. 
Th~refore, it is round and determined that 

in order for this Order to effect equal em
ployment to the fullest extent, the standards 
of minority manpower utUization should be 
determined for the next four years. 

(f) Conclusion of Findings: It is found 
that present minority participation in the 
designated trades is far below that which 
should have reasonably resulted from par
ticipation in the past without regard to race, 
color, or national origin and, further, that 
such participation is too insignificant to have 
any meaningful bearing upon the ranges es
tablished by this Order. 

It is found that a significant number of 
minority group persons is presently available 
for employment as journeymen, apprentices, 
or other trainees. 

It is found that there is a need for training 
programs for willing minority group persons 
at various levels of skills. There exist several 
training programs in the Phlladelphia area 
which have operated successfully to train 
craftsmen prepared to enter the construction 
industry and, in addition, the Manpower Ad
ministration of this Department has com
mitted substantial funds for the develop
ment of other apprenticeship outreach pro
grams and journeyman training programs 
in the Philadelphia area. 

Finally, it is found that a contractor could 
commit himself to hiring minority group per
sons up to the annual rate of job vacancies 
for each trade without adverse impact upon 
the existing labor force in the designated 
trades. 

Based upon these findings, a range shall 
be established by this Order which shall re
quire contractors to establish empl{)yment 
goals between a low range figure which could 
result in approximately 20 % of the work
force in each designated trade being minor
ity craftsmen at the end of the fourth year 
covered by this Order.~ 

In addition, trained and trainable minor
ity persons are or shall be ava.Ua.ble in num
bers sufficient to fill the number of jobs 
covered by these ranges, there being 1200 to 
1400 minority persons who have had train
ing and 5000 to 8000 prepared to accept train
ing within a year. 

Such minority representation can be ac
complished without adversely affecting the 
present work force. Based upon the projected 
Annual Vacancy Raite, the lower range fig
ure may be met by filling vacancies and new 
jobs approximately on the basis of one mi
nority craftsman for each non-minority 
craftsman.5 

4. ORDER 

Therefore, Sifter full oonsideration and in 
light of the foregoing, be it ORDERED: 
That the Order of June 27, 1969 entitled 
"Revised Philadelphia Plan for Compliance 
with Equal Employment Opportunity Re
quirements of Executive Order 11246 for Fed
erally-Involved Construction" is hereby im
plemented, affirmed, and in certain respects 
amended, this Order to constitute a supple
ment thereto as required and contemplated 
by said Order of June 27, 1969. 

Further ordered: That the following 
ranges are hereby established as the stand
ards fOr minority ma.npower utill~tion for 
each of the de&gnated trades in the Phila
delphia area for tlhe next four years: 

' Assuming the same proportion of minor
ities are employed on private construction 
projects a.s Federally-involved projects, the 
lower range should result in 2,000 minority 
craftsmen being employed in the construc
tion industry in the Phlladelphia area. by 
the end of the fourth year. 

5 The one fQr one ratio in hiring ha~ been 
judlCially recogl!).zec.t as a reasonable, if not 
mandatory, requirement to remedy past ex
clusionary practices. v'ogler v. McCarty, Inc., 
294 P L~upp. 368 (E.D. La. 1967) . 

Range for minority group employment until 
Dec. 31, 1970 

[Pereent] 
Identificiation of trade: 

Ironworkers ----------------------1 5-9 
Plumbers and pipefitters ___________ 5-8 

Steamfi~ ----------------------- 4-8 
Sheetmetal workert> ---------------- 4-8 
Electrical workers ----------------- 4-8 
ElevaJtor oonstTuotion workers ______ 4-8 

Range of minority group employment for 
the calendar year 1971 t 

[Pereent] 
Iden1:iifi08it1on of trade: 

Ironworkers ---------------------- 11-15 Plumbers and pipefi'tters __________ 10-14 

Steamfitters ---------------------- 11-15 
Sheetmetal workers --------------- 9-13 
Eaectri~l wor~ ---------------- 9-13 
Elew.tor construction workers_____ 9-13 
1 The percen-tage figures ha.ve been 

rounded. 
2 After December 31, 1970 the standards set 

forth herein shall be reviewed to determme 
W'hether the project1.oru; on whioh these 
ranges are based adequately reflect the con
struction la.bor market situation at that time. 
Reductions or other significant fluctuations 
in federally involved construction shall be 
spectficaHy reviewed from time-to-time as 
to their effect upon the practicality of the 
standards. In no event, however, shall the 
stlandards be increased for contracts after 
bids have been received. 
Range of minority group employment for the 

calendar year 1972 
[Percent] 

Identification of trade: 
Ironworkers ___________ ---- _ __ __ _ _ 16-20 
Plumbers and pipefitters ______ :_ ____ 15-19 

Steamfitters ---------------------- 15-19 Sheetmetal workers ________________ 14-18 
Electrical workers _________________ 14-18 
Elevator construction workers ______ 14-18 

Range of minority group employment for the 
calendar year 197 3 

[Percent) 
Identification of trade: 

Ironworkers ---------------------- 22-26 
Plumbers and pipefitters ___________ 20-24 

Steamfitters ---------------------- 20-24 
Sheetmetal workers _______________ 19-23 
Electrical workers _________________ 19-23 
Elevator construction workers ______ 19-23 

The above ranges are expressed in terms of 
man hours to be worked on the project by 
minority personnel and must be substanti
ally uniform throughout the entire length of 
the project for each of the designated trades. 

Further ordered: That the form attached 
hereto as an Appendix is hereby made a part 
of this Order and in accordance with the 
findings specified above, amends the Appen
dix of the Order of June 27, 1969. 

Each Federal agency shall include, or re
quire the applicant to include, this form, or 
one substantially similar, in the invitation 
for bids or other solicitations used for a 
Federally-involved construction contract 
where the estimated total cost of the con
struction project exceeds $500,000. 

5. CRITERIA FOR MEASURING GOOD FAITH 

Section 8 of the June 27 Order provides 
that a contractor will be given an opportu
nity to demonstrate tha.t he ha.s made every 
good faith effort to meet his goal of minority 
manpower utilization in the event he fails 
to meet such goal. If the contractor ha.s 
failed to meet his goal, a. determination of 
"good faith" will be based upon his efforts 
to broaden his recruitment base through at 
least the following activities: 

(a) The OFCC Area Coordinator will main
tain a list of community organizations 
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which has agreed to assist any contractor in 
achieving his_ goal of"' min'orlty manpower 
utilizatton b~referrtng minority wo~kers for 
empl!)ymei,lt in _the specified 'trades. A con
tractor who ha.S not met his goals may ex
hibit evidence' that he has -notified such 
oomln:qntty org~zations of opportunities 
tor employmep.t 'fl'th him on 'the project ~or 
which he subfuitted such goals as well as 
evidence or their :t;e~;~ponse. . _ 

(b) Any' contractor who ,has not meJ; his 
goal may show that he has maintained a 
1Ue in which he has recorded the name and 
address of ea.Cli m:tnority worker referred to 
him~ and speciftca-1ly what action was taken 
with respeCt to eacn such referred worker. 
If such worker ·was not sent to the "union 
hiring hall for referral or if such worker .was 
not employed by the contractor, the con
tractor's file should document· this and the 
reasons therefor. 

(c) A contractor s_hould promptly notify 
the OFCC Area Coordinator in order for him 
to take appropriate achon wheneve~ :the 
miion with whom the contractor has a col
lective bargaining~ agreement has ~not _re-
1'erred to the contractor a minor1ty worker 
sent by the oontractor or the C9'iitractor 
has other -information that the union re
ferral process has impeded him 'iii his efforts 
to tneet his goal. 

(d) The contractor should be able to dem
onstrate that he has participated in ap.d 
availed himself of training programs in the 
area, especially those funded by this De
partment referred to in Section 3(c). of· t)lJ.s 
Order, design'ed to provide trained crafts
men)n the si>ecffled trades. 

6. SUBCONTRACTORS 

Wheneve:r ·a prime contractor .subcontracts 
a portion oi the work in the trade on which 
his goals of minority manpower utilization 
are predicated, he shall include his goals in 
such subcontract and those goals shall be
come the goals . of his subcontra-ctor who 
shall be. bound by them and by this Order to 
the full extentr as if he were the prime con~ 
tractor. The prim~ col).~ractor shall ·not be 
accountable for the failure of his· subcon
tractor to D;leet suoh goals or to make every 
good fait~,.effort to meet them. However·, the 
prime -contractor shall giv.e notice. to the Area 
Coor.dina.tor of the Otfice c;>f Feder~l Contract 
Compliance of t,he Department 9f Labor of 
any refusal or failure of any subcontractor 
to f\llfill P,ts obllgatJons under this Order. 
Fa~lure of the subcontr~r to achiev.e his 
goal will be tr-eated in the same manner as 
such .failure QY the prime contr"ctor pre
scribed in Section 8 of the Order from .the 
Office of Federal Contract _Compliance to 
the Heads of All Agencies regarding tlle :a-a
vised Philade)J>hia Plan, dated June-27, 1969. 

7. EXEMPTIONS 

a. Requests for exemptions from this Qxder 
must be made in WI'lting; ~th justification, 
to the Director, Office Of Federal Contract 
Oompllanee, U.S. Department of Labor, Wash
ington, D.C. 20210, and shall be forwarded 
through and wit:tt the endorsement of ~he 
agency head'. · 

b. The proeedlU"es s~t' forth in tne Order 
shah not apply',to any~ contract vihe~ ~he 
head of the contractlp:g or administermg 
agency deternU,nes that such contract ~s 
essential to the national security and that 
its award without following such procedures 
is necessary ,to the national secw:ity. U,pon 
making such a.., determination, the agehcy 
head wtll hotify, in wtiting> the Dii·ector _of 
the Offic~ of Federal Co~tract Compliance 
within thil"ty days. · ~ _ 

c. N.othing in , this Orde,~; shall be inter
preted to dimfnisn tb.e present contract com
pliance review and compla.int programs. 

·8. EFF'ECT OF THXS Olj:.DER 

In the case or any ineontistency between 
this Order and the June 27, 1969 Order pre-

CXV--2521-Part 29 

scribing a "Rertsed Phila.delpliia Plan for 
Compliance with Equal Employment Oppor
tunity Requirements of Executive Order 
11246 for Federally-Involved Construction .. , 
this c;>rder shall prevail. ' ' ' 

, 9. AUTHORIT~ J 

This Order is isSued pW"Suant to Executive 
Order 11246 (30 F.R. 12319, September- 28, 
196"5) Parts IT and nt; Executive Order 11375 
(32 F.R. 14303, Oct. 17, 1967) i and 41 aF'..R 
Chapter 60. 

10. EFFECTIVE DATE . . 

'l'he pro~ions of this Order will ~ effec
tive wit,h respect to transac~ons f~r which 
the invitations for bids or other solicitations 
for )lids are sent on pr a.rter -.----- 1~69 . . 

APPENDIX 

(For inclusion in the Invitation or other 
Solicita.tion for Bids for a Feder-ally-Involved 
Construction. Oontzact Wh~n the EStimalted 
Total cost_ of the Construction Pro]ect Ex-· 
ceeds $500,000.) 
NOtiCE OF REQUIREMENT FOR SUBMtSSION OF 

AFFIRMATIVE ACTION PLAN -TO ENSURE EQU'A'L 

EM,PLOYMENT· OPPO.RTUNITY 

1. J:t has been determined that' in the per
formance of this co:ntract an acceptable af.., 
firmative action program for <the rtra.des 
specified below will result in minority man
p~r utiliza;tion Within the ranges set forth. 
next to- each. trade~ · 

Range oj minority grou;p_ e1Jlployment until 
• December 31, 1970 

[Percent] 
Identification of trade: .rr~h 

Ironworkers -------~-------.:.!. _<:. __ :. 5-9 
Plumbers and pipefitters--------~-'- 5-'8 
Steanxntters --------------~:.~----- 5-8 
Sheetmetal workers---~---~-"---- 4-8" 
Enectricaa workers-----------~----- 4-8 

- Elevator oonstructiton workers ____ .: t 4'-8 

Bange of minority· group employment for the 
· calendar year 1911 

. (Pe~t) 1 JIO,:f~l~-
Identifioa.tion of trade: " · 

· Ironworkers--------~-----~---~-- 11-15 
•· Plumbers·and pipefttters _____ -_____ 10-14 

Steamfitters _________ :.·----------~ 11-1"5 
Sheetll1etal workers _____ ,_ ____ .:____ 9-13 
Electric workers__________________ 9-13 
Elevator construction workers ____ _:- 9-13 

<r' ••• ! ) 

Bange of minority group e_mployment for the, 
calendar year 1972 

(Percentl • r.s 'IO. not 
Identification Of trade: ;m! 

~ron~kers -------------------~~- !6-20 
Plumbers and pipefitters ___ ;. ____ .:r __ 15-19 
Steamfitters _________ ;. _____ __.. __ n_: __ 15-19 
Sheetme'ta1 workers _________ '!."!!_!.~ -- 14-18 
Electrical · workers ____________ :.._ f>' __ 14-18 
Elevator oonstrtlction workers ___ :_ __ 14-18 

Banpe of minority group employment for the 
_ . calendp.r year 1973 

. (Percent] 
Identification of trade: 'd Iw .... ., 

Ironworkers _____________ )!f_s __ ! _.:_ 22-26 
Plumbers and pipefittel'S--- ~ -~ -~~= - -2(}-~4 
Steanrnfi~ ______ ,:. ___ : : __ ~ --~- ~-- 20-24 
Sheetmetal wor~ers ______ :; ___ c __ e_r ___ ' 19~23 
Errectr~l ~rkers------------- ~ --- 19-23 

-·Elevator Co-nstruction workers ______ 19-23 
~ ... 1 . 

2. 'I)le bidder. shall ,submit. in the form 
specified. J:>elow, with his· bid an affirmative 
action program s~tting forth his goals as to 
minority manpower utilization in the per
foi'lDance o.f--tme contract in the trades speci
fied below, whether .ol' not"'the.work ·is--sub
contracted. 

The bidder submits the following goa.ls of 
minority manpoWer utilization to be achieved 
during the performance of the contract: 

' . -

• Estimated 
total . Number of 

employ~ent, minority 
for the trade group 

• on the con- employees 
tract until • , untir 

Dec. 31, 1970 , pee. 31, 1970 

Estimaled 

Number of 
minority group 

employees 
for the cal-
enda~ {3j[ 

totatemploy- ' Number of 
ment for the minority group 
trade on the employees 
contract for for the cal-

1btrcafendar endar year 
• year 1973 1973 

(The- bidder shall 1nsert his goal or Il}!
nority .manpower utilizat-ion next_ to t~e 
na.me of ,each" trade.• listed Jol' those years 
during which it is contemplated that he 
sha-ll perform· any work or engage in any 
activity under the contzact:) 
- 3 The bidder also submits ·that whene_ver 
he ·subcontracts- a portion of the work _in 
the trade on which 1fis goals of minonty 
manpower utilization .are predlcated, he shall 
include n1s goals ln such subcontract an_d 
those goals shall become the •goals or his 
subcontractor who .shall be bound by. them' 
to ·the full extent as if he were. the ~prtme_ 
contractor. The prime contractor shall not' 
be accountaole· for the failure of his sub
contractors to meet such .goals -or to make 
every gOOd faith effort to meet them. How
ever the·p-rime contractor ·shall ,give notice 
to the Area- Coordinator· of the' Ofiice of. Fed
eral Contract Complia.nce of the> Department 
of Labor of any refusal or failure of any 
subcontractor ·to~fulfill his obligations under 
this Order'~ Failure -of tbe- subcontractor to 
achieve his goal wm be treated 1n the· same 
manner as such failure by the prime- con
tractor preserlbed- in Section 8 of the Order 
from the- -omce- of Feaeral ·Contract Compli
ance to the Heads of All A-gencies regarding 
the Revised Ph1ladelpliia Plan, dated June 27, 
1969. .. 

4. No bidder will be awarded a contract 
unless his affirmative action J?rogram con
tains goals' falllng within· the ra~ge set forth 
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in paragraph 1 above, provided, however, 
that participation by the bidder in multi
employer programs approved by the Office 
of Federal Contract Compliance will be ac
cepted as satisfying the requirements of this 
Notice in lieu of submission of goals with 
respect to the trades covered by such multi
employer program. In the event that such 
multi-employer program is applicable, the 
bidder need not set forth goa!s in paragraph 
2 above for the trades covered by the pro
gram. 

5. For the purpose of this Notice, the term 
minority means Negro, Oriental, American 
Indian and Spanish Surnamed American. 
Spanish Surnamed American includes all 
persons of Mexican, Puerto Rican, Cuban or 
Spanish origin or ancestry. 

6. The purpose of the contractor 's com
mitment to specific goals as to minority man
power utiliaztion is to meet his affirmative 
action obligations under the equal oppor
tunity clause of the contract. This commit
ment is not intended and shall not be used 
to discriminate against any qualified appli
cant or employee. Whenever it comes to the 
bidder's attention that the goals are being 
used in a discriminatory manner, he must 
report it to the Area Coordinator of the Of
fice of Federal Contract Compliance of the 
U.S. Department of Labor in order that ap
propriate sanction proceedings may be in
stituted. 

7. Nothing contained in this Notice shall 
relieve the contractor from compliance with 
the provisions of Executive Order 11246 and 
the Equal Opportunity Clause of the con
tract with respect to matters not covered in 
this Notice, such as equal opportunity in 
employment in trades not specified in this 
Notice. 

8 . The bidder agrees to keep such records 
and to file such reports relating to the pro
visions of this Order as shall be required by 
the contracting or administering agency. 

OPPORTUNITY 
Under and by virtue of the authority 

vested in me as President of the United 
States by the Constitution and statutes of 
the United States, it is ordered as follows: 
PART I-NONDISCRIMINATION IN GOVERNMENT 

EMPLOYMENT 
SECTION 101. It is the policy of the Gov

ernment of the United States to provide 
equal opportunity in Federal employment 
for all qualified persons, to prohibit dis
crimination in employment because of race, 
creed, color, or national origin, and to pro
mote the full realization of equal employ
ment opportunity through a positive , con
tinuing program in each executive depart
ment and agency. The policy of equal op
portunity applies to every aspect of Federal 
employment policy and practice. 

SEc. 102. The head of each executive de
partment and agency shall est ablish and 
maintain a positive program of equal em
ployment opportunity for all civlllan em
ployees and applicants for employment 
within his jurisdiction in accordance with 
the policy set forth in Section 101. 

SEc. 103. The Civil Service Commission 
shall supervise and provide leadership and 
guidance in the conduct of equal employ
ment opportunity programs for the civilian 
employees of and applications for employ
ment within the executive departments and 
agencies and shall review agency program 
accomplishments periodically. In order to 
facilitate the achievement of a model pro
gram for equal employment opportunity in 
the Federal service, the Commission may 
consult from time to time with such in
dividuals, groups, or organizations as may 
be of assistance in improving the Federal 
program and realizing the objectives of this 
Part. 

SEc. 104. The Civil Service Commission 
shall provide for the prompt, fair , and im-

partial consideration of all complaints of 
discrimination in Federal employment on 
the basis of race, creed, color, or national 
origin. Procedures for the consideration of 
complaints shall include at least one im
partial review within the executive depart
ment or agency and shall provide for appeal 
to the Civil Service Commission. 

SEc. 105. The Civil Service Commission 
shall issue such regulations, orders, and in
structions as it deems necessary and appro
priate to carry out its responsibilities under 
this Part, and the head of each executive 
department and agency shall comply with 
the regulations, orders, and instructions is
sued by the Commission under this Part. 

PART II-NONDISCRIMINATION IN EMPLOY
MENT BY GOVERNMENT CONTRACTORS AND 
SUBCONTRACTORS 

SUBPART A-DUTIES OF THE SECRETARY OF LABOR 
SEc. 201. The Secretary of Labor shall be 

responsible for the administration of Parts 
II and III of this Order and shall adopt such 
rules and regulations and issue such orders 
as he deems necessary and appropriate to 
achieve the purposes thereof. 

SUBPART B---cONTRACTORS' AGREEMENTS 
SEc. 203. Except in contracts exempted in 

accordance with Section 204 of this Order, all 
Government contracting agencies shall in
clude in every Government contract here
after entered into the following provisions: 

"During the performance of t his contract, 
the contractor agrees as follows: 

" (1) The contractor will not discriminate 
against any employee or applicant for em
ployment because of race, creed, color, or na
tional origin. The contractor will take af
firmative action to ensure that applicants 
are employed, and that employees are treated 
during employment, without regard to their 
race, creed, color, or national origin. Such ac
tion shall include, but not be limited to the 
following: employment, upgrading, demo
tion, or transfer; recruitment or recruitment 
advertising; layoff or termination; rates of 
pay or other forms of compensation; and 
selection for training, including apprentice
ship. The contractor agrees to post in con
spicuous places, available to employees and 
applicants for employment, notices to be 
provided by the contracting offiqer setting 
forth the provisions of this nondiscrimina
tion clause. 

"(2) The contractor will, in all solicitations 
or advertisements for employees placed by 
or on behalf of the contractor, state that all 
qualified applicants will receive considera
tion for employment without regard to race, 
creed, color, or national origin. 

" ( 3) The con tractor will send to each labor 
union or representative of workers with 
which he has a collective bargaining agree
ment or other contract or understanding, a 
notice, to be provided by the agency con
tracting officer, advising the labor union or 
workers' representative of the contractor's 
commitments under Section 202 of Executive 
Order No. 11246 of September 24, 1965, and 
shall post copies of the notice in conspicuous 
places available to employees and applicants 
for employment. 

"(4) The contractor will comply wit h all 
provisions of Executive Order No. 11246 of 
Sept. 24, 1965, and of the rules, regulations, 
and relevant orders of the Secret!lry of Labor. 

"(5) The contractor will furnish all in
formation and reports required by Executive 
Order No. 11246 of September 24, 1965, and 
by the rules, regulations, and orders of the 
Secretary of Labor, or pursuant thereto, and 
will permit access to his books, records, and 
accounts by the contracting agency and the 
Secretary of Labor for purposes of investiga
tion to ascertain compliance with such rules, 
regulations, and orders. 

"(6) In the event of the contractor's non
compliance with the nondiscrimination 
clauses of this contract or with any of such 

rules, · regulations, or orders, this contract 
may be cancelled, terminated or suspended 
in whole or in part, and the contractor may 
be declared ineligible for further Govern
ment contracts in accordance with proce
dures authorized in Executive Order No. 
11246 of Sept. 24, 1965, and such other sanc
tions may be imposed and remedies invoked 
as provided in Executive Order No. 11246 of 
September 24, 1965, or by rule, regulation, or 
order of the Secretary of Labor, or as other
wise provided by law. 

"(7) The contractor will include the pro
visions of Paragraphs (1) through (7) in 
every subcontract or purchase order unless 
exempted by rules, regulations, or orders of 
the Secretary of Labor issued pursuant to 
Section 204 of Executive Order No. 11246 of 
Sept. 24, 1965, so that such provisions will 
be binding upon each subcontractor or ven
dor. The con tractor will take such action 
with respect to any subcontract or purchase 
order as the contracting agency may direct 
as a means of enforcing such provisions in
cluding sanctions for noncompliance: Pro
vided, however, That in the event the con
tractor becomes involved in, or is threatened 
with, litigation with a subcontractor or ven
dor as a result of such direction by the con
tracting agency, the contractor may request 
the United States to enter into such litiga
tion to protect the interests of the United 
States." 

SEc. 203. (a) Each contractor having a con
tract containing the provisions prescribed 
in Section 202 shall file, and shall cause each 
of his subcontractors to file, Compliance Re
ports with the contracting agency or the 
Secretary of Labor as may be directed. Com
pliance Reports shall be filed within such 
times and shall contain such information as 
to the practices, policies, programs, and em
ployment policies, programs, and employ
ment statistics of the contractor and each 
subcontractor, and sh3.ll be in such form, 
as the Secretary of Labor may prescribe. 

(b) Bidders or prospective contractors or 
subcontractors may be required to state 
whether they have participated in any pre
vious contract subject to the provisions of 
this Order, or any preceding similar Execu
tive order, and in that event to submit, on 
behalf of themselves and their proposed sub
contractors, Compliance Reports prior to or 
as an initial part of their bid or negotiation 
of a contract. 

(c) VVhenever the contractor or subcon
tractor has a collective bargaining agree
ment or other contract or understanding 
with a labor union or an agency referring 
workers or providing or supervising appren
ticeship or tra ining for such workers, the 
Compliance Report shall include such in
formation as to such labor union's or agency's 
practices and policies affecting compliance 
as the Secretary of Labor may prescribe: 
Provided, That to the extent such informa
tion is within the exclusive possessi:)n of a 
labor union or an agency referring workers 
or providing or supervising apprenticeship or 
training and such labor union or agency shall 
refuse to furnish such information to "the 
contractor, the contractor shall so certify to 
the contracting agency as part of its Com
pliance Report and shall set forth what ef
forts he has made to obtain such informa
tion. 

(d) The contracting agency or the Secre
tary of Labor may direct that any bidder 
or prospective contractor or subcontractor 
shall submit, as part of his Compliance Re
port, a statement in writing, signed by an 
authorized officer or agent on behalf of any 
labor union or any agency referring workers 
or providing or supervising apprenticeship or 
other training, with which the bidder or 
prospective contractor deals , with supporting 
information, to the effect that the signer's 
practices and policies do not discriminate 
on the grounds of race, color, creed, or na
tional origin, and that the signer either will 
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affirmatively cooperate in the implementa
tion of the policy and provisions of this Or
der or that it consents and agrees that re
cruitment, employment, and the terms and 
conditions of employment under the pro
posed contract shall be in accordance with 
the purposes and provisions of the Order. 
In the event that the union, or the agency 
shall refuse to execute such a statement, the 
Compliance Report shall so certify and set 
forth what efforts have been made to secure 
such a statement and such additional factual 
material as the contracting agency or the 
Secretary of Labor may require. 

SEc. 204. The Secretary of Labor may, when 
he deems that special circumstances in the 
national interest, so require, exempt a con
tracting agency from the requirement of in
cluding any or all of the provisions of Sec
tion, also exempt certain classes of contracts, 
tract, subcontract, or purchase order. The 
Secretary of Labor may, by rule or regula
tion, also exempt certain classes of contracts, 
subcontracts, or purchase orders (1) when
ever work is to be or has been performed 
outside the United States and no recruit
ment of workers within the limits of the 
United States is involved; (2) for standard 
commercial supplies or raw materials; (3) 
involving less than specified amounts of 
money or specified numbers of workers; or 
(4) to the extent that they involve subcon
tracts below a specified tier. The Secretary 
of Labor may also provide, by rule, regula
tion, or order, for the exemption of facilities 
of a con tractor which are in all respects 
separate and dtstinct from activities of the 
contractor related to the performance of the 
contract: Provided, That such an exemption 
will not interfere with or impede the effectu
ation of the purposes of this Order: And pro
Vided further, That in the absence of such 
an exemption all facilities shall be covered 
by the provisi?ns of this Order. 
SUBPART C-POWERS AND DUTIES OF THE SECRE

TARY OF LABOR AND THE CONTRACTING 

AGENCIES 

SEc. 205. Each contracting agency shall be 
primarily responsible for obtaining compli
ance with the rules , regulations, and orders 
of the Secretary of Labor with respect to con
tracts entered into by such agency or its 
contractors. All contracting agencies shall 
comply with the rules of the Secretary of 
Labor in discharging their primary respon
sibUity for securing compliance With the 
provisions of contracts and otherwise With 
the terms of this Order and of the rules, 
regulations, and orders of the Secretary of 
Labor issued pursuant to this Order. They 
are directed to cooperate with the Secretary 
of Labor and to furnish the Secretary of 
Labor such information and assistance as he 
may require in the performance of his func
tions under this Order. They are further di
rected to appoint or designate, from among 
the agency's personnel, compliance officers. 
It shall be the duty of such officers to seek 
compliance with the objectives of this Order 
by conference, conciliation, mediation, or 
persuasion. 

SEc. 206. (a) The Secretary of Labor may 
investigate the employment practices of 
any Government contractor or subcontractor, 
or initiate such investigation by the appro
priate contracting agency to determine 
whether or not the contractual provisions 
specified in Section 202 of this Order have 
been violated. Such investigation shall be 
conducted in accordance with the procedures 
established by the Secretary of Labor and the 
investigating agency shall report to the 
Secretary of Labor any action taken or 
recommended. 

(b) The Secretary of Labor may receive 
and investigate or cause to be investigated 
complaints by employees or prospective em
ployees of a Government contractor or sub
contractor which allege discrimination con
trary to the contractual provisions specified 
in Section 202 of this Order. If this investi-

gation is conducted for the Secretary of 
Labor by a contracting agency, that agency 
shall report to the Secretary what action has 
been taken or is recommended with regard 
to such complaints. 

SEc. 207. The Secretary of Labor shall use 
his best efforts, directly and through con
tracting agencies, other interested Federal, 
State, and local agencies, contractors, and 
all other available instrumentalities to cause 
any labor union engaged in work under Gov
ernment contracts or any agency referring 
workers or providing or supervising appren
ticeship or training for or in the course of 
such work to cooperate in the implementa
tion of the purposes of this Order. The Sec
retary of Labor shall, in appropriate cases, 
notify the Equal Employment Opportunity 
Commission, the Department of Justice, or 
other appropriate Federal agencies whenever 
it has reason to believe that the practices of 
any such 1abor organization or agency violate 
Title VI or Title VII of the Civil Rights Act 
of 1964 or other provision of Federal law. 

Sec. 208. (a) The Secretary of Labor, or any 
agency, officer, or employee in the executive 
branch of the Government designated by 
rule , regulation, or order of the Secretary, 
may hold such hearings, public or private, as 
the Secretary may deem advisable for com
pliance, enforcement, or educational pur
poses. 

(b) The Secretary of Labor InaY hold, or 
cause to be held, hearings in accordance With 
Subsection (a) of this Section prior to im
posing, ordering, or recommending the im
position of penalties and sanctions under this 
Order. No order for debarment of any con
tractor from further Government contracts 
under Section 209(a) (6) shall be made with
out affording the contractor an opportunity 
:for a hearing. 

SUBPART D--SANCTIONS AND PENALTIES 

SEc. 209. (a) In accordance with such 
rules, regulations, or orders as the Secretary 
of Labor may issue or adopt, the Secretary or 
the appropriate contracting agency may: 

(1) Publish, or cause to be published, the 
names o{ contractors or unions which it has 
concluded have complied or have failed to 
comply with the provisions of this Order or 
of the rules, regulations, and orders of the 
secretary of Labor. 

(2)' Recommend to the Department of 
Justice that, in cases in which there is sub
stantial or Inaterial violation or the threat 
of substantial or material violation of the 
contractual provisions set forth in Section 
202 of this Order, appropriate proceedings be 
brought to enforce those provisions, includ
ing the enjoining, within the limitations of 
applicable law, of organizations, individuals, 
or groups who prevent directly or indirectly, 
or seek to prevent directly or indirectly, 
oomplia.nce with the provisions of this 
Order. 

(3) Recommend to the Equal Employment 
Opportunity Commission or the Department 
of Justice that appropriate proceedings be 
instituted under Title VII of the Civil Rights 
Act of 1964. 

(4) Recommend to the Department of 
Justice that criminal proceedings be brought 
for the furnishing of false information to 
any contracting agency or to the Secretary 
of Labor as the case may be. 

(5) Cancel, terminate, suspend, or cause 
to be cancelled, terminated, or suspended, 
any con tract, or any portion or portions 
thereof, for failure of the contractor or sub
contractor to comply with the non-discrimi
nation provisions of the contract. Contracts 
may be cancelled, terininated, or suspended 
absolutely or continuance of contracts may 
be conditioned upon a program for future 
compliance approved by the contracting 
agency. 

(6) Provide that any contracting agency 
shall refrain from entering into further con
tracts, or extensions or other modification 
of existing contracts, with any noncomply-

ing contractor, until such contractor has 
satisfied the Secretary of Labor that such 
contractor has established and will carry 
out personnel and employment policies in 
compliance with the provisions of this Or
der. 

(b) Under rules and regulations prescribed 
by the Secretary of Labor, each contracting 
agency shall make reasonable efforts within 
a reasonable time limitation to secure com
pliance with the contract provisions of this 
Order by methods of conference, conciliation, 
mediation, and persuasion before proceed
ings shall be instituted under Subsection 
(a) (2) of this Section, or before a contract 
shall be cancelled or terminated in whole or 
in part under Subsection (a) (5) of this Seo., 
tion for failure of a contractor or subcon
tractor to comply with the contract provi
sions of this Order. 

SEc. 210. Any contracting agency taking 
any action authorized by this Subpart, 
whether on its own motion, or as directed 
by the Secretary of Labor, or under the rules 
and regulations of the Secretary, shall 
promptly notify the Secretary of such action. 
Whenever the Secretary of Labor makes a 
determination under this Section, he shall 
promptly notify the appropriate contracting 
agency of the action recommended. The 
agency shall take such action and shall re
port the results thereof to the Secretary of 
Labor within such time as the Secretary shall 
specify. 

SEc. 211. If the Secretary shall so direct, 
contracting agencies shall not enter into con
tracts with any bidder or prospective con
tractor unless the bidder or prospective con
tractor has satisfact-Orily complied With the 
provisions of this Order or submits a pro
gram for compliance acceptable to the Sec
retary of Labor or, if the Secretary so author
izes, to the contracting agency. 

SEc. 212. Whenever a contracting agency 
cancels or terminates a contract, or when
ever a contractor has been debarred from 
further Government con tracts, under Sec
tion 209(a) (6) because of noncompliance 
With the contract provisions with regard to 
nondiscrimin:::ttion, the Secretary of Labor, or 
the contracting agency involved, shall 
promptly notify the Comptroller General of 
the United States. Any such debarment may 
be rescinded by the Secretary of Labor or 
by the contracting agency which imposed the 
sanction. 

SUBPART E--GERTIFICATES OF MERIT 

SEc. 213. The Secretary of Labor m ay pro
vide for issuance of a United States Gov
emment Certifica te of Merit to employers 
or labor unions, or other agencies which are 
or may hereafter be engaged in work under 
Government contracts, if the Secretary is 
satisfied that the personnel and employment 
practices of the employer, or that the per
sonnel, training, apprenticeship, member
ship, grievance and representation, upgrad
ing, and other practices and policies of the 
labor union or other agency conform to the 
purposes and provisions of this Order. 

SEc. 214. Any Certificate of Merit may at 
any t ime be suspended or revoked by the Sec
retary of Labor if the holder t hereof. in the 
judgment of the Secretary, has failed to 
comply with the provisions of this Order. 

SEc. 215 . The Secret:::try of Labor may pro
vide for the exemption of any employer, labor 
union, or other agency from any reporting 
requirements imposed under or pursuant to 
this Order if such employer, labor union, 
or other agency has been awarded a Cer
tificate of Merit which has not been suE
pended or revoked. 
PART III-NONDISCRIMINATION PROVISIONS IN 

FEDERALLY AsSISTED CONSTRUCTION CON

TRACTS 

SEC. 301. Each executive department and 
agency which administers a program involv
ing Federal financial assistance shall require 
as a condition for the approval of any grant, 
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contract, loan, insurance, or guarantee there
under, which may involve a construction 
contract, that the applicant for Federal as
sistance undertake and agree to incorporate, 
or cause to be inoorpora.ted, into all construc
tion contracts paid for in whole or in part 
with funds obtained: from the Federal Gov
ernment or borrowed on the credit of th~ 
Federal Government pursuant to such grant, 
contract, loan, insurance, or guarantee, or 
undertaken pursuant to any Federal program 
involving such grant. contract, loan, insur
ance, or guarantee, the provisions prescribed 
for Government contracts by Section 202 of 
this Order or such modification thereof, pre
serving in substance the contractor's obli
gations thereunder, as may be approved by 
the Secretary of Labor, together with such 
additional provisions as the Secretary deems 
appropriate to establish and protect the in
terest of the United States in the enforce
ment of those obligations. Each such _appli
cant shall also undertake and agree (1) to 
assist and cooperate actively with the a.d
ministering department or agency and the 
Secretary of Labor in obtaining the com
pliance of contractors and subcontractors 
with those contract provisions and with the 
rules, regulations, and relevant orders of the 
Secretary, ( 2) to obtain and to furnish to the 
administering department or agency and to 
the Secretary of Labor such information as 
they may require for the supervision of such 
compliance, (3) to carry out sanctions and 
penalties for violation of such obligations 
imposed upon contractors and subcontractors 
by the Secretary of Labor or the administer
ing department or agency pursuant to Part 
II, Subpart D, of this Order, ~nd (4) to re
frain from entering into any contract sub
ject to this Order, or extension or other modi
fication of such a contract with a contractor 
debarred from Government contra-ets under 
Part II, Subpart D, of this Order. 

SEc. 302. (a) "Construction contract" as 
used in this Order means any contract for 
the construction, rehabilitation, alteration, 
conversion, extension, or repair of buildings, 
highways, or other improvements to 1 eal 
property. 

(b) The provisions of Part II of this Order 
shall apply to such construction contracts, 
and for purposes of such application the a.d
ministering department or agency shall be 
considered the contracting agency referred 
to therein. 

(c) The term "applicant" as used in this 
Order means an applicant for Federal as
sistance or, determined by agency regulation, 
other program participant, with respect to 
whom an application for any grant, contract, 
loan, insurance, or guarantee is not finally 
acted upon prior to the effective date of this 
Part, and it includes such an applicant after 
he becomes a recipient of such Federal as
sistance. 

SEc. 303. (a) Each administering depart
ment and agency shall be responsible for ob
taining the compliance of such applicants 
with their undertakings under this Order. 
Each administering department and agency 
is directed t:> cooperate with the Secretary 
of Labor, and to furnish the Secretary such 
information and assistance as he may re
quire in the performance of his functions 
under this Order. 

(b) In the event an applicant fails and 
refuses to comply with his undertakings, 
the administering department or agency may 
take any or all of the following actions: 
( 1) cancel, terminate, or suspend in whole 
or in part the agreement, contract, or other 
arrangement with such applicant wit.h re
spect to which the failure and refusal oc
curred; (2) refrain from extending any 
further assistance to the applicant under 
the program with respect to which the fail
ure or refusal occurred until satisfactory as
surance of future compliance has been re
ceived from such applicant; and (3) refer the 
case to the Department of Justice for appro
priate legal proceed!' gs. 

(c) Any action witli respect to an applicant 
pursuant to Subsection (b) shall be taken 
in conformity with Section 602 of the Civil 
Rights Act of 1964 (and the regulations of 
the administering department O}' agency is
sued thereunder) , to the extent applicab1e. 
In no case shall action be taken with respect 
to an applicant pursuant to Clause {1) or 
(2) of Subsection (b) without notice and 
opportunity for hearing before the admin
istering department or agency. 

SEc. 304. Any executive department or 
agency which imposes by rule, regulation, or 
order requirements of nondiscrimination in 
employment, other than requirements im
posed pursuant to this Order~ may delegate 
to the Secretary of Labor by agreement sUch 
responsibilities with respect to compliance 
standards, reports, and procedures as would 
tend to bring the administration of such 
requirements into conformity with the ad
ministrwtion o·f requirements imposed under 
this Ord~r: Provided, That actions to effect 
compliance by recipients of Federal financial 
assistance with req11irements im:pqsed pur
suant to Title VI of the Civil Rights Act of 
1964 shall be taken in conformity with the 
procedures and limitations prescribed in Sec
tion 602 thereof and the regulations of the 
administering department or agency issued 
thereunder. 

PART ::tV-MISCELLANEOUS 

SEc. 401. The Secretary of Labor may dele
gate to any officer, agency, or employee in the 
Executive branch of the Government, any· 
function or duty of the Secretary under Parts 
Ir and III of this- Order, excep-t authority 
to promulgate rules and regulations of a gen-
eral nature. -

SEc. 402. The Secretary of Labor shall pro
vide a.dministrative support for the execution 
of the program known as the "Plans for 
Progress." 

SEc. 403 . (a) Executive Orders Nos. 10590 
(January 19, 1955), 10722 (August 5, 1957), 
10925 (March 6 , 1961), 11114 (June 22, 1963), 
and 11162 (July 28, 1964), are hereby super
seded and the President's Committee on 
Equal Employment Opportunity establtshed 
by Executive Order No. 10925 is hereby 
abolished. All records and property in the 
custody of the Committee shall be trans
ferred to the Civil Service Commission and 
the Se-Cretary of Labor, as appropriate. 

(b) Nothing in this Order shall be deemed 
to relieve any person of any obligation as
sumed or imposed under or pursuant to a.ny 
Executive Order superseded by this Order. All 
rules, regulations, orders, instructions, des
ignations, and other directives issued by the 
President's Committee on Equal Employment 
Opportunity and those is.sued by the heads 
of various departments or agencies under or 
pursuant to any of the Executive orders 
superseded by this Order, shall, to the extent 
that they are not inconsistent with this 
Order, remain in full force and effect unless 
and until revoked or superseded by appro
priate authority. References in such direc
t! ves to provisions of the superseded orders 
shall be deemed to be references to the com
parable provisions of this Order_ 

SEC. 404. The General Services Administra
tion shall take appropriate action to revise 
the standard Government contract forms to 
accord with the provisions of this Order and 
of the rules and regulations of the Secretary 
of Labor. 

SEc. 405. This Order shall become effective 
thirty days after the date of this Order. 

LYNDON B. JOHNSON. 
THE WHITE HOUSE, September 24,1965. 

EXECUTIVE ORDER 11375-AMENDING EXECUTIVE 
ORDER No. 11246, RELATING TO EQUAL EM
PLOYMENT OPPORTUNITY 

It is the policy of the United States Gov
ernment to provide equal opportunity in Fed
eral employment and in employment by 
Federal contractors on the basis of merit a.nd 

without discrimination because of race, color, 
religion, sex or nat1ona1 origin. 

The Congress, by enacting Title VII of the 
Civil Rights Act of 1964, enunciated a na
tional ·polioy of equal employment opportu
nity in private. employment, without discrim
ination because of race, color, religion, sex 
or national origin. -

Executive Order No. 11246 ~ of September 
24, 1965, carried forward a 'program of equal 
employment opportunity in Government em
ployment, employment by Federal contrac
tors . and subcontractors and employment 
under Federally assisted construction con
tracts regardless of race, creed, color or 
national origin: · 

It is desirable that the equal employment 
opportunity programs provided for in Ex
e-cutive Order No. 11246 expressly embrace 
discrimination on account of sex. 

Now, therefore, by virtue of the authority 
vested in me as President of the United 
StS~tes by the Constitution and statutes of 
the United States, it is ordered that Execu..
tive Order No. 11246 of Septe~ber 24, 1965, 
be amended as follows: 

(1) Section 101 of Part I, concernin~ non
discrimination in Government employment, 
is revised to read as follows: 

"SEc. 101. It is the policy of the Govern
ment of the United States to provide equal 
opportunity in Federal employment for all 
qualified persop.s, to _prohibit discrimination 
in employment be9ause ' o.f race •. color, reli
gion, sex or national origin, and to promote 
the full realization. of equal employment op
portunity · through a positive, continUing 
program in each executive department and 
agency. The p_olicy' of equal O.Pportunity ap
plies to every aspect of F~tleral employment 
policy and practice." 

(2) Section 104 of Pal"t I is revised to read 
as follows: · 

"SEc. 104. The Civil Service Commission 
shall provide for the prompt, fair, and im
partial consideration of all complaints of 
discrimination in Federal employment on the 
basis of race, color, religion, sex or national 
origin. Procedures for the consideration of 
complaints shall include at least one impar
tial review within the executive department 
or agency and shall provide for appeal to the 
Civil Service Commission." 

(3) Paragraphs (1) and (2) of the quoted 
required contract provisions in section 2(}2 
of Part II, concerning nondiscrimination in 
employment by Government contractors and 
subcontractors, are revised to rea.d as follows: 

" ( 1) The contractor will not discriminate 
against any employee or applicant for em
ployment because of race, color, religion, sex, 
or national origin. The contractor will take 
affirmative action to ensure that applicants 
are employed, and that employees are treated 
during employment, without regard to their 
race, color, religion, sex or national origin. 
Such action shall include, but not be 
limited to the following: employment, up
grading, demotion, or transfer; recruitment 
or recruitment a.dvertising; layoff or termi
nation; rates of pay or other forms of com
pensation; and selection for training, in
cluding apprenticeship. The contractor 
agrees to post in conspicuous places, avail
able to employees and applicants for em
ployment, notices to be provided by the 
contracting officer setting forth the provisions 
of this nondiscrimination clause. 

"(2) The contractor will, in all solicita
tions or advertisements for employees placed 
by or on behalf of the contractor, state that 
all qualified applicants will receive consid
eration for employment without regard to 
race, color, religion, sex or national origin." 
( 4) Section 203 (d) of Part II is revised to 
read as follows: 

"(d) The contracting agency or the Secre
tary of Labor may direct that any bidder or 

1 30 F.R. 12319; 3 CFR, 1964-1965 Comp., 
p, 339. 
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prospective contractor or subcontra.ctor shall 
submit"' as part of his Compliance Report, 
a statement !n writing, signed by an author
ized officer or age~t on behalf of any labor 
union O!' ~ny agency referring workers or 
providing or supervising apprenticeship or 
other training, with which the blclder or 
prospective contractor deals, with support
ing information, to the effect that the sign
er's practices and policies do not discriminate 
on the grounds of race, color, religion, sex 
or national origin, and that the signer either 
will affirmatively cooperate in . the Imple
mentation. of the policy and provisions of 
this orde~ or that it consents and agrees that 
recruitment, employment, a,nd the terms and 
conditions of employment under the pro
posed contract shall be in accorqance with 
the purposes and provisions of the order. In 
the event that the uniQn, or the agency 
shall refuse to execute such a statement, the 
Compliance Report shall so certify a,nd set 
forth what efforts have been made to secure 
such a statement and such additional fac
tual mateiial as the contracting agency or 
the Secretary of• Labor may require~" 

The amendments to Part I shall be ef
fective 30 days after the date of this order. 
The amendments" to Part ll shall be eif.ective 
one year after the date of tliis order. -

• - LYNDON- B. JOHNSON. 
THE""\VHITE Ho-u_;;E,, Ocpober- 13, 1967. 

. The PRESIDING OFFICER. The bill 
having been read the third time, the 
question is, Shall it pass? On this ques
tion, the yeas arid nays have been' or
dered, and the clerk will call the roll . . 

The bill clerk called the roll. 
Mr. KENNEDY. I announce that the 

Senator from New Mexico <Mr. ANDER
SON), the Senator from Nevada <Mr. 
BIBLE), the Senator from 'Mississippi 
(Mr. EAsTLAND), the Senator from Ar
kansaS (Mr. FuLBRIGHT),. the Senator 
from South Carolina (Mr. HOLLINGS), 
the Senator from Hawaii <Mr. INoUYE) , 
the senator from Minnesota <Mr. Mc
CARTH~), the senator from Wyom,ing 
(Mr. McGEE), the Senator froih New 
Hampshire <Mr. MciNTYRE) , the Senator 
from Wisconsin <Mr. NELSON), the Sen
ator .from Georgia (Mr. RvssELL) , the 
Senator from .Missouri <Mr. SYMINGToN) , 
the S,enator from Maryland <Mr. , TYD
INGs), and the Senator from OhiQ. (Mr. 
YouNG) are necessarily absent. , 

1 further announce that, if present and 
voting, -the Senator . from New Mexico 
<Mr. ANDERSON), the Senator from Ne
vada <Mr. BIBLE), the Senator from Mis
sissippi (Mr. EASTLAND), the Senator 
from Arkansas · <Mr. FuLBRIGHT) , the 
Senator from South Carolina <Mr. HoL
LINGs); the senator from Hawaii ,(Mr. 
INOUYE) , the Senator from Minnesota 
(Mr. McCARTHY) , the Senator from WY
omitlg (Mr. McGEE), the Senator from 
New Hampshire <Mr. MciNTYRE), the 
Senator from Wisconsin (Mr, NELSON), 
the Senator from Georgia <Mr. Rus
SELL), the Senator from Missouri <Mr. 
SYMINGToN},.. the Senator from Maryland 
<Mr. TYnrNGs), and the Senator from 
Ohio (Mr. YOUNG) WOl:lid .each vote 
"yea." .. ( ... 

Mr. GRIFFIN. · I anno~rice that' the 
Senator from Kentucky <Mr. -CooPER) is 
absent because of illness in,his family . . 

The Senator from South Dakota .<Mr. 
MUNDT) is absent because of illness. 

The Senator from Tennessee <Mr. 
B~ER) ~ the Senator from lllinois (Mr: 
PERCY)~ and the Senator !rom Texas 
<Mr. :rowER) are necessarily absent. 

!l 

The Senator from New Jersey (Mr. 
CAsE),. the Senator from Arizona: <Mr. 
FANNIN), the Senator from Arizona (Mr. 
GoLDWATER), the Senator from Oregon 
<Mr. PACKWOOD), the Senator from New 
York (Mr. GooDELL), the Senator from 
lllinois <Mr. SMITH) , and the :Senator 
from Kansas (Mr. PEARSON) are detained 
on ofii:cial business. 

If present and -voting, the Senator 
from lllinois -<Mr. PERcY), the Senator 
from lllinois CMr. SMITH), and the Sena
tor from Texas <Mr. TowER) would each 
vote "yea." 

The result was announced-yeas 74, 
nays 0, as follows: ~ ' 

. [No. 265 Leg.l 0 fo~ ".IT 
~S--74 ·~s~ 

Aiken Gravel Montoya. a 
!I-;' Griffin a Moss ·~.rr 

Gurney Murphy .. , 
Allen 
All ott 

Hansen Muskie 
b Harris 'Pastore 

Bayh 
Bellman 
Bennett 
Boggs 
Brooke 
Burdick 
Byrd, Va. 
Byrd, W.Va. 
Cannon 
Church 
Coolt 
Cotton 
Cranston 
Curtis 

liart qz Pell 
t ~ Hartke Prouty 

Hatfield Proxmire 15" 
Holland Randolph 
Hruska Ribicoff 
Hughes r. Saxbe · 
Jackson Schweiker 
Javits Scott 
Jordan, N.C. Smith, Maine 
·Jordan, Idaho Sparkman ' 
Kennedy Spong 
Long_ Stennis 
Magnuson Stevens . •{ 
Mansfield Talmadge 
Mathias Thurmond 

Dodd 

McClellan Williams, N.J. 
McGovern ·wnu.ams, Del. 
Metcalf Yarborough 

Dole 
Dominick 
Eagleton 
Ellender 
Ervin 
Fong 
Gore 

• ~· i Miller roung, N.Dak. 
-:-::an Mon.dale 

NAYS--0 
NOT VOTING-26 

Anderson Goodell 
Baker Hollings 
Bible Inotiye 
Case i McCarthy 
Cooper'. · McGee · 
Eastland Mcintyre 
Fannin. - Mundt 
Fulbright Nelson 
Goldwater Packwood 

Pearson 
Percy 

_, Russell 
Smith, ill. 
Symington 
Tower 
Tydings 
Young, Ohio 

So .the bill (H.R; 15209) was passed. 
Mr. GRIFFIN. Mr. President, I move 

to :recOnsider the vote by whtch the sup-
plemental appropriation bill was passed. 

.Mr. BYRD of West Yirginia. I move to 
lay that motion on the table~ 

The motion to lay on the table was 
agreed to. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I move that the Senate insist on 
its amendments and request a c.onfer
ence with t.he House of Representatives 
on the disagreeing votes thereon, and 
that the Chair be authorized to appoint 
the conferees on the part of the Senate. 

The motion was agreed to, and the 
Presiding Officer appointed Mr. BYRD of 
West Virginia, Mr. PASTORE, Mr.HOLLAND, 
Mr.ELLENDER,Mr.MCCLELLAN,Mr.~G
NUSON, Mr. STENNIS, Mr. YOUNG of North 
Dakota, Mrs. SMITH of Maine, Mr. 
HRUSKA, and Mr. ALLOTT the conferees on 
the part of the Senate. , ~ 

Mr. MANSFIELD. Mr. President, the 
overwhelming approval of this measure 
by the Senate speaks better than any 
words of praise for this magnificent 
achievement of the distingUished Sen
ator from West Virgirii~ (Mr. BYRD). 
Having assumed the chairmanship of the 
Subcommittee .on Deficiencies a'hd Sup
plementals j~t this year, Senato.r BYRD 
rose quickly tO the task making certain 

that all phases of Government activity 
are-in the final analysis-being P-rop
erly and adequately funded. It is a diffi
cult task; one that requires the highest 
degree of care and diligence. Surely no 
Member- or this bOdy exceedS Senator 
BYRD in those capacities; The Senate is 
deeply grateful.-
- The Senate is grateful as weU to the 
able and distinguished Senator from Ne
braska <Mr. HRUSKA) for his outstand
ing cooperation and support. As the 
ranking minority member of the sub
committee, he applied. the full measure 
of his efforts to assure the expeditious 
and efficient di_?position of this fundirig 
proposal. _ 

To the many other .Senators joini.Ilg 
the discussion I wish to pay particular 
tribute. So to Senator JAVITs, to Senator 
GRIFFIN, to Senator BAKER, Senator ER
VIN, Senator HOLLAND, and the many 
others, I extend the commendation of 
the Senate for their outstanding contri
butions to the discussions. 

Mr. YARBOROUGH. Mr. President: I 
was unfortunatelY called away_ from the 
Chamber at the tinie of the vote on the 
amendment _of the distinguished Sena
tor from Oklahoq1a adding $2 million to 
this bill for medical care for the Indians. 
I desire that the RECORD show that, had I 
bee~ present, I would have voted "yea" 
on that amendment. . -

Mr. BYRD of West-Virginia. Mr. Pres
ident, I wish to take just a brief moment 
to express appreciation to the members 
of the staff of the Appropriations Com.: 
mittee for the exemplary· work which 
they have performed in bringing this 
bill to the fioor; and I want to say that I 
should not have done the poor job that 
I was able to do without their assist8Jllce. 

So often their work is overlooked, and 
I thinlc we-ought to recognize. the work 
that was done by the very, v'ery able staff 
of the Appropriations Committee. Spe
cial praise perhaps is due Mr. Tom Scott 
and Mr. Joe T. McDonnell. So to them 
and the others I extend my gratitude. 

I also want to express appreciation to 
the .ranking minority member (Mr. 
HRUSKA) for the fine support he gave all 
along the way, and to the v.arious Mem
bers who conducted hearings because of 
the fact that I had to be on the floor, and 
was unable to attend and conduct the 
hearings myself at times. I thank the 
other members. of the subcommittee for 
their forbearance, patience, and assist
ance in this regard. 

Mr. President, I thank all Senators for 
the patience they have shown, and for 
the-fine spirit in which they have con
ducted the debate -- on this difficult 
measure. I think it has been a good day 
for the Republic. 

,Mr. GRIFFIN: .- Mr ~ President, par
ticularly because the Senator from West 
Virginia h~.-d~scribed his ·participation 
and leademhip in connection with this 
bill in a very modest way, I would not 
want the record not to reflect that Sen
ators on both sides of he aisle have 
commented about the excellent job that 
the Senator from West Virginia has done 
m chairing and providing leadership in 
connection with this bill. I think the 
record should show that the whole Sen-
ate is indebted to him. · 

!l0b"loD 0 -~1 lL 
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Mr. BYRD of West Virginia. Mr. Pres
ident, I thank the Senator. He is very 
gracious; I am extremely grateful. 

COMMUNICATIONS FROM EXECU
TIVE DEPARTMENTS, ETC. 

The ACTING PRESIDENT pro tem
pore laid before the Senate the follow
ing letters, which were referred as indi
cated: 

PAN AMERICAN RAILWAYS CONGRESS 
ASSOCIATION 

A letter from the Acting Assistant Secre
tary for Congressional Relations, Depart
ment of State, transmitting a draft amend
ment to the joint resolution providing for 
membership and participation by the United 
States in the Pan American Railways Con
gress Association (with accompanying pa
pers) ; to the Committee on Foreign Rela
tions. 

REPORT OF THE COMPTROLLER GENERAL 
A letter from the Comptroller General of 

the United States, transmitting, pursuant to 
law, a report on opportunities for more effec
tive use of an automated procuremnet sys
tem for small purchases, Department of the 
Navy, dated December 17, 1969 (with an ac 
companying report); to the Committee on 
Government Operations. 

REPORT ON DISPOSITION OF FOREIGN 
ExCESS PERSONAL PROPERTY 

& letter from the Assistant Secretary of 
Defense, transmitting, pursuant to law, a 
report relative to the Department's disposi
tion of foreign excess personal property lo
cated in ~eas outside of the United States. 
Puerto Rico and the Virgin Islands (with an 
accompahyin~ report); to the Committee on, 
Government OJ?erations. 
MIDDLE RIO GRANDE PROJECT, NEW MEXICO 

A letter from the Assistant Secretary of 
the Interior, transmitting, pursuant to law, 
their determinations relating to deferment 
of the February 1 and August 1, 1970, con
struction payments due the United ' States 
from the Middle Rio Grande Conservancy 
District, Middle Rio Grande Project, New 
Mexico; to the Committ ee on Interior and 
Insular Affairs. 
FINANCIAL REPORT OF VETERANS OF WORLD 

WAR I OF THE U.S.A., INC. 
A letter from the National Quartermaster

Adjutant, Veterans of World War I of the 
U.S.A., Inc., transmitting, pursuant to law, 
a financial report as Of September 30, 1969 
(with an accompanying report ) ; to the Com
mittee on the Judiciary. 

DISPOSITION OF EXECUTIVE PAPERS 
A letter from the Archivist of the United 

States, transmitting, pursuant to law, a list 
of papers and documents on the files of sev
eral departments and agencies of the Gov
ernment which are not needed in the con
duct of business and have no permanent 
value or historical interest and requesting 
action looking to their disposition (with 
accompanying papers); to a Joint Commit
tee on the Disposition of Papers in the Ex
ecutive Departments. 

The ACTING PRESIDENT pro tem
pore appointed Mr. McGEE and Mr. 
FoNG members of the committee on the 
part of the Senate. 

PETITIONS AND MEMORIALS 

Petitions, etc., were laid before the 
Senate, or presented, and referred as 
indicated: 

By the ACTING PRESIDENT pro tem
pore: 

A letter, in the nature of a petition, from 
Mary C. Gordon, of Utica, N.Y., praying for 

the enactment of legislation to extend the 
Voting Rights Act of 1965; to the Committee 
on the Judiciary. 

HOUSE BILL REFERRED 

The bill <H.R. 15095) to amend the So
cial Security Act to provide a 15-percent 
across-the-board increase in benefits un
der the old-age, survivors, and disabil
ity insurance program, was read twice by 
its title and referred to the Committee 
on Finance. 

) - . 
REPORTS OF COMMITTEES 

The following reports of committees 
were submitted: 

By Mr. YARBOROUGH, from the Com
mittee on Labor and Public Welfare, with 
amendments: 

S. 2660. A bill to extend and otherwise 
amend certain expiring provisions of the 
Public Health Service Act for migrant health 
services (Rept. No. 91-618). 

By Mr. HARTKE, from the Committee on 
Commerce, with amendments: 

S. 1933. A bill providing for Federal rail
road safety (Rept. No. 91-619). 

By Mr. TYDINGS, from the Committee on 
the District of Columbia, with an amend
ment: 

S. 2981. A bill to revise the laws of the 
District of Columbia on juvenile court pro
ceedings (Rept. No. 91-620). 

By Mr. JAV_ITS, from the Committee on 
Government Operations, without amend
ment: 

H.J. Res. 764. A joint resolution to au
thorize appropriations for expenses of the 
President's Council on Youth Opportunity 
(Rept. No. 91-621). , .-

-BILLS INTRODUCED 
Bills were introduced read the first 

time, and, by unanimous consent, the 
second time, and referred as follows: 

By Mr. STEVENS: 
S. 3254. A bill to amend title 5, United 

States Code, in order to establish certain re
quirements with respect_ to air traffic con
trollers; to the Committee on Post Office and 
Civil Service, by unanimous consent. 

(The remarks of Mr. STEVENS when he in
troduced the bill appear later in the RECORD 
under the appropriate heading.) 

By Mr. HATFIELD: 
S. 3255. A bill to amend the Federal Avia

tion Act of 1958 to require the Secretary of 
Transportation to prescri'be regulations under 
which air carriers will be re<iuired to reserve 
a section of each passenger-carrying aircraft 
for passengers who desire to smoke; to the 
Committee on Commerce. 

(The remarks of Mr. HATFIELD when he in
troduced the bill appear later in the RECORD 
under the appropriate heading.) 

By Mr. EAGLETON: 
S. 3256. A bill for the relief of Dr. Pacelli 

Escondo Brion; and 
S. 3257. A bill for the relief of Maria Bada

lamenti; to the Committee on the Judiciary. 
By Mr. STEVENS: 

S. 3258. A bill to confer jurisdiction on the 
United States District Court for the District 
of Alaska to hear and determine the claim of 
the State of Alaska for a refund of a sum paid 
to the United States for fl.refightlng services; 
to the 'Committee on the Judiciary. 

(The remarks of Mr. STEVENS when he in
troduced the bill appear later in the RECORD 
under the appropriate heading.) -

By Mr. KENNEDY (for himself, Mr. 
BROOKE, Mr. CoTTON, Mr. MciNTYRE, 
Mr. DoDD, and Mr. RmicoFF): 

13. 3259. A bill to authorize th_e Secretary 
of the Interior to establish the Bunker Hill 
National Historic Site in the city of Boston, 

Mass., and for other purposes; to the Com
mittee on Interior and Insular Affairs. 

(The remarks of Mr. KENNEDY when he 
introduced the bill appear later in the REc
ORD under the appropria,te heading.) 

By Mr. CASE: 
S. 3260. A bill to make it a criminal of

fense to travel in interstate commerce to 
avoid service of process or appea,ring before a 
crime investigation agency; to the Oommittee 
on the Judiciary. 

By Mr. BURDICK: 
S. 3261. A bill to amend title 18 of the 

United States Code to authorize the Attorney 
General to admit to residtmtial community 
treatment centers persons who are placed on 
probation, released on parole, or mandato
rily released; to the Committee on the 
Judiciary. 

S. 3254-INTRODUCTION OF AIR 
TRAFFIC CONTROLLERS BILL 

Mr. STEVENS. Mr. President, the 
problems besetting air traffic control and 
the hard working men who man the air 
traffic control facilities have been 
brought to light in the many newspaper 
and magazine articles on the subject 
that have recently appeared. The Senate 
Po&t Office and Civil Service has held 
hearings on the proposed early retire
ment of air traffic controllers; and other 
bills dealing with the problem of air traf...
fic control have been introduced. 

Today, I am introducing at the request 
of the Anchorage professional air traffic 
controller employee organization a bill 
which was drafted by a representative of 
the air traffic controller of my State. 

The bill provides for the formal classi
fication of air traffic controllers into four, 
groups based on training and experience 
and provides for compensation accord-
ing to these classifications. It separates 
management and administrative tasks 
from air traffic control functions and 
provides that air traffic controllers shall 
not be burdened with tasks not directly 
related to the control of aircraft. Flight' 
familiarization would be required of all 
air traffic controllers under this bill to 
assure that "the men who control the 
planes are familiar with the conditions 
on board the aircraft they are control
ling. The bill provides for premium pay 
and early retirement for controllers- in 
high density facilities. 

I am happy to have the opportunity 
to introduce this bill because it contains 
provisions drafted on behalf of air traf
fie controllers and is designed to provide 
the administration -of the air traffic con
trol program that the men who work in 
it would like to have. I think it is impor
tant for the Senate to have the oppor
tunity to examine a bill which is a reflec- 
tion of the desires of the men whom the 
bill is designed to assist. 

I ask unanimous consent that the bill 
be referred to the Committee on Post 
Office and Civil Service, and that the bill 
be printed in the RECORD. 

The PRESIDING OFFICER. The bill 
will be received and, without objection, 
the bill will be referred to the Committee 
on Post Office; and, without objection, 
the bill will be printed in the REcoRD. 

The bill <S. 3254) to amend title 5, 
United States Code, in order to establish 
certain requirements with respect to air 
traffic controllers, introduced by Mr. 
STEVENS, was received, read twice by its 
title, referred to the Committee on Post 



December 18, 1969 CONGRESSIONAL RECORD-SENATE 40041 

Office and Civil Service, by unanimous 
consent, and ordered to be printed in the 
RECORD, as follOWS: 

A bill to amend title 5, United States Code, 
in order to establish certain requirements 
with respect to air traffic controllers 
Be it enacted by the Senate and House 

of Representatives of the United States of 
America in Congress assembled, That (a) 
part III of title 5, United States Code, is 
amended by inserting at the end thereof the 
following new subpart: 

"SUBPART H-AIR TRAFFIC CONTROLLERS 

"CHAPTER 91-Affi TRAFFIC CONTROLLERS 

"Sec. 
"9101. Definitions. 
"9102. Limitations on the performance of air 

traffic control functions. 
"9103. Rating. 
"9104. Management and administrative func-

tions. 
"9105. Flight !amillarization. 
"9106. Classification and compensation. 
"9107. Premium pay and work schedule. 
"9108. Sick leave. 
"9109. Retirement. 
"§ 9101. Definitions 

"For the purpose of this subpart--
" ( 1) 'Secretary' means the Secretary of 

Transportation; 
"(2) 'air traffic controller' means an em

ployee of the Federal Aviation Administra
tion whose duty is the control of aircraft, 
or who provides airport advisory inflight or 
preflight services to aircraft on or in the 
vicinity of an airport or along the airways 
and certain oceanic control areas, for the 
purpose of assuring proper separation be
tween aircraft, minimizing delays arising 
from traffic congestion, and otherwise pro
moting the safe and efficient operation of 
aircraft; 

" ( 3) 'certified air traffic controller' means 
an air traffic controller who has passed oral 
and written examinations, aS' prescribed by 
the Secretary, and who has had at least 4 
years of experience in the functions of air 
traffic control, including such experience 
under supervision, or who is currently cer
tified under section 9103 of this title; 

( 4) 'associate air traffic con troller' means 
an air traffic controller who is currently rated 
in accordance with Federal Aviation Ad
ministration requirements for an air traf
fic control facility or position and who has 
at least 2 years of experience in air traffic 
control functions , including such experience 
under supervision, but who does not meet 
the requirements of paragraph (3) of this 
section; 

" ( 5) 'assistant air traffic controller' means 
a person who--

" (A) is not more than 28 years of age 
when designated as an assistant air traffic 
controller (except that the requirement re
lating to age may be waived by the Secre
tary); 

" (B) is beginning to perform the functions 
of air traffic control under the direct and 
singular supervision of-

" (i) an associa;te air traffic controller, in 
those functions which an associate air traffic 
controller may perform without the direct 
supervision of .a certified air traffic control
ler; or 

"(ii) a certified air traffic controller; and 
" (C) has successfully completed a course 

in air traffic control at an institution of 
higher learning, as approved by the Secre
tary, or who has successfully completed the 
air traffic control course at the Federal Avia
tion AdministraJtion Academy; and 

"(6) 'air traffic controller trainee' means 
a person employed by the Federal Aviation 
Administration who is attending the Federal 
Aviation Administration Ac.ademy and re
ceiving instruction in air traffic control or 
who is receiving such instruction at an in-

stitution of higher learning approved by the 
Secretary. 
"§ 9102. Limitation on the performance of 

air traffic control functions 
"(a) The function of a certified air traf

fic controller, as defined by the Secretary, 
shall include all those aspects necessary for 
air traffic control. 

"(b) The functions of an associate air 
traffic controller, .as defined by the Secre
tary, shall be carried out only by a certified 
air traffic controller or an associate air traf
fic controller. 

" (c) An assistant air traffic con troller may 
perform the functions of air traffic control 
only if such functions are performed under 
the direct and singular supervision of ( 1) an 
associate air traffic controller, in those 
functions which an associate air traffic con
troller may perform without direct super
vision of a certified air traffic controller, or 
(2) a certified air traffic controller. 

"(d) An air traffic controller trainee shall 
not perform a;ctual air traffic control except 
at the Federal Aviation Administration Acad
emy or at certain airports with limited 
traffic, as determined by the Secretary. 

" (e) No air traffic controller shall be re
quired to carry out any management or 
administrative function ( 1) unless specifi
cally appointed to perform any such func
tion and (2) while performing functions 
relating to air traffic control. 

"(f) All qualified air traffic controllers 
assigned to an air traffic control facility 
shall be certified or associate air traffic con
trollers. Therefore, the Secretary shall-

" ( 1) establish guidelines and procedures 
for rating controllers as certified or associate 
air traffic controllers wherever appropriate; 
and 

"(2) assure that the guidelines and pro
cedures guarantee that an air traffic con
trolle::.- shall have the opportunity to apply 
for either such rating when he has estab
lished minimum time-in-grade requirements 
in accordance with section 910 (3) and (4) 
of this title. 
"§ 9103. Rating 

" (a) Every certified or associate air traffic 
controller shall be required to pass an annual 
proficiency check by a proficiency check con
troller, and if found properly proficient in 
the duties of his position, rated as a certified 
or associate air traffic controller, as the case 
maybe. 

"(b) The Secretary shall prescribe the re
quirements for the proficiency check con
trollers and shall appoint such controllers 
from those certified controllers eligible for the 
position. Service as a proficiency check con
troller shall be considered to be service as an 
air traffic controller for the purpose of this 
subpart. 
"§ 9104. 
Management and administrative functions 

" (a) The Secretary shall specify manage
ment and administrative positions within 
each air traffic control facility. 

"(b) The Secretary shall appoint-
"(1) as required, management and admin

istrative personnel within each air traffic con
trol facUlty; and 

"(2) watch supervisors whenever 3 or 
more controllers are required to perform air 
traffic contol duties while assigned to the 
same work shift or overlapping work shifts 
of 6 or more hours. A watch supervisor ap
pointed under this subsection shall have 
complete authority over the performance of 
the duties carried out during the work shift 
to which he is assigned. 
" § 9105. 
Flight famUiarization 

"(a) An air traffic controller shall-
.. ( 1) be encouraged to participate in at 

least 2 hours each month of flight familiari
zation training sponsored by the Federal 
Aviation Administration; and 

" (2) be required, for the purpose of re
viewing and maintaining safety standards, 
to participate in a training program once 
each year that shall include at least 2 days 
of familiarization with another air traffic 
control facility. 
"§ 9106. 
Classification and compensation 

" (a) Except as otherwise provided in this 
section, the classifications and rates of basic 
pay for positions of air traffic controllers 
shall be established by the Civil service 
Commission in accordance with the provi
sions of chapter 51 and subchapter III of 
chapter 53 of this title within the following 
limitations: 

" ( 1) a certified air traffic con troller shall 
be classified as a G&-13 , G&-14, or G&-15; 

"(2) an associate air traffic controller shall 
be classified as a G&-11, G&-12, or GS-13; 

"(3) an assistant air traffic controller shall 
be classified as a G&-8 or G&-9; and 

" ( 4) an air traffic con troller trainee shall 
be classified as a GS-7. 

"(b) ( 1) An air traffic controller shall re
ceive pay, in addition to that authorized by 
subsection (a), in an amount not to exceed 
$3,000 each year for duties performed by him 
at a high density air traffic control facility 
as determined by the Secretary. Such pay 
shall be computed according to an equitable 
formula prescribed by the Secretary, after 
consultation with a cross-section of employee 
representatives. The formula shall take into 
consideration the air traffic controller com
plement and traffic volume as it relates to 
speed and usable airspace in proportion to 
situations of air traffic complexity. 

"(2) The amount of additional pay paid 
under this section shall be adjusted as work
load situations changes. 

" (c) The provisions of this section shall 
not reduce the basic pay of any air traffic 
controller. 

" (d) The classification of each air traffic 
controller and watch supervisor position 
shall be reevaluated annually and reclas
sified equitability. The reevaluation shall in
clude consideration of increased moderniza
tion, increased responsibilities, and other in
fluencing factors. 
"§ 9107. Premium pay and work schedule 

" (a) ( 1) Except as otherwise provided in 
subsection (d) of this section, hours of work 
officially ordered or approved in excess of 40 
hours in any work week, or more than 8 
hours in any 24-hour period, and perfonned 
by an air traffic controller are overtime work 
and shall be paid for in premium pay at the 
following rates: 

"(A) For all hours in excess of 40 hours in 
any work week but not in excess of 48 hours, 
or in excess of an 8-hour work day but not 
in excess of 10 hours, the overtime hourly 
rate shall be equal to one and one-half times 
the hourly rate of basic pay of the air traffic 
controller. 

" (B) For all hours in excess of 48 hours in 
any work week or 10 hours in any work day 
or any hours worked by an air traffic control
ler on a second scheduled day off of the work 
week, the overtime hourly rate of pay shall 
be equal to 2 times the hourly rate of such 
basic pay. 

"(2) An air traffic controller shall be paid 
for a minimum of 4 hours of overtime in all 
instances of unscheduled overtime where the 
actual time is less than 4 hours but more 
than 15 Ininutes. 

"(3) An air traffic controller who works less 
than 4 hours of scheduled overtime during 
any one work week shall be paid for a mini
mum of 4 hours for that work week. 

" ( 4) Except as provided in paragraph ( 5) 
of this subsection, an air traffic controller 
must work at least 15 minutes overtime to be 
compensated under the provisions of this 
subsection . 

" ( 5) An air traffic con troller who reports 
for duty to perform scheduled or unscheduled 
overtime work, and finds that such work has 
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been canceled, shall be paid for a full day's 
overtime in accordance with paragraph (1) 
of this subsection. 

"(6) The provisions of this subsection 
shall apply to air traffic controllers in 11eu 
of the provisions of section 5542 of this t~tle. 

"(b) For the purpose of determining mght 
cillferential for air traffic controllers under 
section 5545 of this title, and in lieu of the 
hours p~ovided for in subsection (a) of such 
section. the Secretary shall, by regul~tion, 
establisb. the 8 hours determined, by b.im to 
be the normal daytime hours for employees 
generally. 

"(c) (1) -Notwithstanding any .other pro
vision ot this title, work performed by air 
traffic controller between the hours of. 11:00 
p ,m. and be-fore 7:00 a.m. shall b~ cons1qered 
mid-shift work. _ 

"(2) Mid-ahift_ pr,emium pay $hall .be pal~ 
at the rate of _25 percent. of the employee s 
bq,sic pay and shall be paid foJ the total 
number of )lout:s worked during such hours. 
If mid-shift work performed is less than one 
hour but 15 minutes or more, the controller 
shall be paid one hour of mid-shift premium 
pay. ir 

"(d) Any air .traffic controller requ ed to 
work on a legl\1 public holiday shall be paid 
at the rate of 3 times his basic pay. 
"§ .9108. Sick leave. t 

"An .a.tr traffic controller shaU be en titled 
to sick leave with pay, in addition to such 
sick leave provided under section 6307 of 
this title, for such reasonable periods as may 
be authorized by the Secretary, 1.f the Secre
tary detel:mines that the air traffic controller 
is temporarily -unable. based on sufficient 
medical evidence that is supplled by a flight 
surgeon and two medical doctors, to perform 
such duties. 
"§ 9109. Retirement -

· ~(a) 1 Notwithstanding the provisions of 
sectton 8336 (a) and {b) of this title, an air 
traffic controller who is separated from the 
service- . 

''(1) after completing 30 years of semce; 
'(2) after becoming 55 years of age; 
"(3) after serving at least 5 years as an air 

traffic controller in a high density atr; traffic 
control facility, as determined by the Secre
tray under section 9106(b) of this title~ and. 
completing . 25 years of servi~ or becoming 
52 years of age; or 

"(4:) after serving at least 10 years as an 
air tramc co.nttoller Jn ~high density facil~ty, 
as determined l;ly the Secretary under sect1on 
9106(b) of this title, and completin« 20 
years ef service or becoming 50 years of .age; 
is entitled to an annuity. 

"(b) In the computation of an annuity 
under section 8339 (a) of this title for an 
employee with respect to time -served as an 
air traffic controller, 2.2" percent of his aver
age pay shall be multiplied by the employee's 
total number of years aS an air traffic con
troller. 

"(c) Notwithstanding the provision,s of 
section 8333{a) ot this title, an air tramc 
contro1ler may be rettx:ed fo!' d!$8billt.y, with
out regard to length of dvlUap. s~rvice, 1! 
he is found by ! he Civil Service Conuniss~on, 
in consultation With the Secretary, no longer 
able to carry out the duties of an air traffic 
controller._A finding of disal;l111ty under the 
provisions of tl;lis section sball not preclude 
any individual ,from, sel,'ving_ as an employee 
other than as an air traffic controller/' 

(b) The table of contents o.! part m of 
title 5, United States Code, is amended by 
adding at the end thereof the following: 

"SUBPART H-Am TRAFFic CoNTRoL'LEits 
"91-.Air Traffic Controllers---~--- ~101''. 

SEc. 2. Within 90 '<lays .following the date of 
enactment of this Act, the Secretary ot Trans
portation shall designate any per.aon -per
forming air traffic control functions -on such 
date. as a certified air tramc controller, an 
associate air traftlc controller, an assistant 
air traffic controller, or Q.n alr traffic controller 

trainee, as the case may be, in accordance 
With regulations promulgated by the Secre
tary, which, wherever appropriate, need not 
conform to the provisions of section 9101 of 
title 5, ;unijed -States Code, .as a1ided by the 
first section of 1ibis Act. , 

SEc. 3 , (a) The amendments made by the 
first secti<>n -of this Act -shall be e:f!ectiv-e on 
the ninety-first day folloWing the date of 
enactmen~ o.f this Act, except that subsec
tion (b) of section .9106 of title 5~ United 
States Code, a& added by the first section of 
this Act, shall be effective upon enactment. 

(b) The Secretary of Transportation shall 
prescribe the formula pro.vided under such 
su.bsection not latel" than six months after 
the date of enactment of this .Act. 

J 1 :::. 

S, 3255-JNTRQDUCTION OF A r ~ILL 
RESTRICTING SMOKING ABOARD 
AIRCRAFT . . ~ 

Mr. HATFIELD. Mr. President, I am 
introducing a bill Which wotild restr.i~t 
smpking on passenger aircraft to certain 
designated secttons of the plane. This-bill 
would allow tbose who wish to smoke to 
do so, but it would assure that the many 
nonsmokers could travel in comfort. 

When we .(leba ted -tlie Cigarette Label
ing Act recentlY, -evidence 'relating di
rectly to the relationsh,ip of smoking and 
health was intrOduced. I will !lOt r .eYive 
that subjeet now,, but refer my colleagues 
to the RECORD o1 Friday, December · 12, 
1969. I think we owe the distinguished 
Senator from Utah <Mr. 'Moss) · our 
thanks for leading the discussion in such 
an able manner. 

The puroose of th1s bill is very simp!~ : 
it calls for the Secretary of the Depaz:t
ment oLTra~ortation, to promulgate 
reasonable.rules and regulations for car
tiers certified by the Civil Aeronautics 
Board so that passengers who wish to 
smoke would do so only in a particular 
section or area of the plane. 

I would point out, Mr. President, one 
example where the nonsmokers already 
are gi'ven fair treatment. In moot thea
ters, no ~smoking ~ permitted, so that 
nonsmokers are not annoyed by the 
smoke of J)eople next to tbem. No man
date exists stating that those who want 
to should be able to light up -whenever 
and wherever they choose to do so. -On 
the other hand, this bill would not-ban 
smoking com)?letely, so that those· who 
need to smoke still can do so. .-

I am sure that my colleagues here to
day have noticed the COilS.iderable p~b
licity ~urroUhdihg the. arrival ·of the 
jwnbo jets. This serves as the trigger fQr 
my action today. In the huge planes, sep
arate compartments already are pro
vided and it would be simple to designate 
a sm'oking area. Mr. President, those 
planes seat over 450 people and, if many 
were sinolting at once, it cou1d pe very 
discomforting to those who do not smoke. 
The rights of the .nonsmokers to. :fly free 
from the-danger and irr.itating effects of 
smoke must ·be protected. Perhaps, when 
the airlines see· the support for ' such a 
seating arrangement, they will institute 
such a plan voluntarily. 

On existing aircraft, even such a mi
nor change as allowing smoking only in 
seats on one side' of the aiSle and not on 
the other wolild be a step tow~rd allevi
ating 'the discom!ort ''of the m~y non
smokers. 

In addition to the c9mfort of the non
smokers, two additional bep.efits would 
be realized 'by enactment of this bill. 
First, there is a segment of people who 
teact 'Violently to the presence of ciga
rette -smoke, and they would be able to 
fly for the first time. Second, there is 
some indica.tion that cigarette tar build
up on the exhau.st':"overflow ducts might 
be a potential . safety hazard. _ Limiting 
smoking to certain areas of the plane 
would enable the airlines more easily to 
keep clean those ducts in the -.smoking 
area. _ _ 

Mr. President, I want to point out that 
this action of mine is not alone. Gon
gressman AN~REW JACOBS, of Indiana, 
has introduced a similar bill in the 
House and he reports a favorable reac-
tion from his constituency. ' 

In addition, a petition was ,filed yes
terday with the Department of ;rrans
portation and the Federal ,Aviation Ad
ministration calling for 'promulgation of 
a rule requiring separation of smoking 
and nonsmoking passengers on all com
mercial domestic air carriers. This peti
tion was. filedJ>Y Action on SmoJting and 
Health-ASH-its project group: Citi
zens to Restrict Airline Smoking Haz
ards-CRASH-and John F. Banzhaf. 
Earlier, Mr. Banzhaf filed a petition 
which resulted in the' nonsmoking- mes
sages on television. ASH was resPOnsible 
for seeing that the FCC dec~sion requir
ing the messages was enforced. 

Action on Smoking and Health is a 
responsible group, listing such promi
nent sponsors as Paul Dudley · White, 
M.D., Leona Bawngartner, M.D., and 
Howard law professor, Louis L. .Jaffe, 
Esq. Many other sponsors are people 
whose names are familiar to us. Roger 
0, Egeberg, M.D. was a spo~or before 
he became Assistant Secretary for 
Health and Scientific Affairs of the De
partment of Health, Education, and 
Welfare. Mr. President, at this point in 
my remarks, I ask unanimous .consent 
that all the ·sponsors of Action on Smok
ing and Health be~ listed., They serve as 
individUals and their affiliatio;n is noted 
only for purpOses of identification. 

There being no objection, the list was 
ordered to be printed in ~the RECORD, as 
follows: 

P4ul Dudley White, M.D., ProfeSsor of 
Med·icine, Harvard Medical School. 

Leona Baumgartner, M.D., Visiting Profes-
sor, Harvard MedtC!all SChool. · 1'-

LoU'ls- L. Jaffe, Esq., Bryn~ Prof. or- Adm1n. 
lia.vt, BJatvard Da.w SOhool. 

Theodore L. Badger, M.D., Prof. of Medi
cine, Ifurvan:I Medical School. 

Oharles R. Baker, Executi\fe Dire.cror, In
stlturte fOr American Democracy. 

Ed'Ml.rd Bernays Public Relations, Booton. 
A. R. T : Den:ues, Ph. D., Pres1cient, 

CANCIRO, Inc., New York City. 
Frederick H. Epstein, M.D., Prof., School 

of Public Health, U. of Michigan. 
Charles A. Evans, M.D., Ph. P., Ohla.irman, 

Dept. of Microbiology, u: of Wa&hington 
School of Medicine. 

Emmanuel Farbet", M.D., Ph. D., 'oha.ihnan, 
Dept. of J:'a.thology, U'. of Pli:Jtsburgh Medi
oaJ School. 

Louis F. Fieser, Ph. D., Oh~ical .Llilbora
tory, Harvard Unlv~rsity. 

Dwight Emary )1arken, M.D., Clill'ical Pro
fessor of Surgery, Harvam Medical SchQOl. 

Franz J. Ingelfinger, Mh, .Eidltor, New 
England Journal at;, Medicine. 
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Hol11s Ingra.h~. M.D., Commissioner of 

Hea.ltb~ New York Sbalte. 
Geo~ Ja.mes, M.D., Dean, Mt. Sinai Med1-

ca1 School, New York City. ' · 
"Edward I. "' Koch, u.S. Congressman, New 

York. 
Ob:arles. W. Lantz, President, C}tlzens Na-

tional Bap.k, Hollyw<><>4, Fla. · 
Louis Lasagna, M.D., Prof., ;the Johns 

Hopkins U ., School of Medicine. ~ · , 
Mrs. Thom~aa Witt Leach, President, Nortl). 

Amertcan Roy>alties;Inc., N.D. _ : · 
Walsh MCDermott, M.D., LivingS'ton F'ar

mnd~ Prof. of Public Hea-lth, Cornell Me<n-
cal Sohool. _ . 
J~h L. Melnick, M.D., Prof., B~ylor U. 

College of Medi¢ne. · 
Fr&ndis D. Moore, M.D., Moseley Prof of 

Surgery, Harvard Medical SChool. " 
Mia.Urlne B: Neuberget, F'Ormer U.S. ~na-

tor, State of Oregon. . 
Alton OChsner, M.D., Founder, the Ochsner 

Clinic, New Orleans. ' _ 
Rdchard H. Overholt, M.D .• Founder, ' the 

OVel"holt Thora¢c Clinic, :Boston. 
Joseph-F. Ross, M.D., Prof., U. of· Ca~litor-

nia School of Me<Uclne. ' 
Arthur T. ·Roth, Cha.lrman of the Boord, 

Fralikl1n Na.ttonal .Bank, N.Y.c. 
David Ru.1Stein, M,D, Ridley Watts Prof. 

Of Preventive M~olne, Harva-rd Med·ical 
Sohool. · _- · · · 

Howa-rd R. Sl_!l,oks, Esq., l)ean, P~ of yon-
nectic:ut Sohool ot La.w. ' 

Slivan ~· Tomktns, ' Ph. D., Prof~r- of 
Medicine, qity ~University of New Yor~ 

Ann Landers, Newspaper ColumnistJ 

Mr. HATFIELD. Mr. President, I also 
want to call attention to the work done 
in this field ~ by Dr. John Kesbisbian, a 
thoracic surgeon who also ~teaches at 
George Washington Medical School. Dr. 
KeshiShian ... is the in;.,"'ming chairman of 
the COmmittee"on Smoking and Health 
of the Medica1 Society of the · n~trict of 
Columbia. He has done much work on 
his own in this area, and has 'jndicated 
that his committee will be a ·force in 
this matter of smoking on pass(}nger air
craft. 

Yesterday, a- news conference was 
held at which time the DOT-FAA peti
tion, Dr. K-eshishian's actions, and this 
bill and that of Representative JAcoBs'all 
were discussea: Because of my.colleagues' 
interest in this subject, I ask unanimous 
consent that at this point in .my :remarks, 
the statement, of John Banzhaf, Esq., 
and Dr. John Keshishian be printed in 
the RECORD. 

There being on objection, the state
ments were -ordered to be printed in the 
RECORD,~ follows: 

BANZHAF STATEMENT 
Mr. BANZHAF. As soon as this press con

ference concludes, a formal petition will be 
filed with the F.A.A. and the Dept. of Trans
portation requesting them to promulgate a 
rule which would require all domestic air 
carriers to provide non-smoking sections for 
passengers ·who do not wish to be forced to 
breathe cigarette smoke. The petition is filed 
by Action on Smoking and Health, otherwise 
known as ASH, the orga.nizrution prilnanly 
responsible for getting the anti-smoking mes
sages on radio and television. 

The pettt;ion is filed on our own be}:lal! as 
a legal action~ organization concerned about 
the problem of smoking and as the informal 
legal action- arm of the antl-smoldng com
munity . . It is also filed on behalf of many of 
our contributing members and non-members 
who have written to us to complain about 
the problem of being forced to breathe air 
polluted by cigarette smoke, and oQ behalf 
of all otller -peoP.le who are concerned about 
or affected by the problem. 

We believe that cigarette smoke in a con
fined area presents a h.ealth 'ha.zard ·to -every 
non-smoker and an annoyance b'r discom
fort to most. We also l>etie\te tha:t tt presents 
a. clear and present da.I_!ger to the safety-and 
health of an estlnla.ted 0'1$,n'limr :Arhericans 
who · have a preexisting susceJ?tibili~ · to 
cigarette smoke. F:Inall~.,_we ·believe th~t' every 
person has the right-"':W brea:.the atr un-p?l
luted by: ct.gare.tte smoke,, at' le~ in public 
places, and this a.ctlon today: on~y'tb.e first 
in a series of steps to 1 estJ;tbl1sh and secure 
the right-ror all oon-smo irs . • - ' -

In ouf p'etition we s ow ·that th~ Adinin
istrator of the F,A.A is requheq to regulate · 
so that.passenge'rs ar . accorded Ire "highest 
possible degree of sa ety-' :h tre pu:l'fi)c, inter
est,"- and that ne shall b~ gui'ded' by -the 
public interest and by a dut-y to -promote the 
development of air commeree_.·We c1te a large 
number of regulations he has lssued forrthe 
purpose of safeguarding tu.e: passengers with
in the -plane, in some cases;.froxp ~islg> created 
by other passengei:s-,tb-us .s,howing thai .:he 
himself has recognized this duty and that 
our proposed rule would, .be coD$istent with 
his past exercise of pow.er. We also cite cases 
indicating· tllat it may ~ ppss1ble 'for non
smokers to sue the ait11nes or he FAA !or 
failing to regulate cigarette·'smokfng. 

We point out that as many as 30 million 
people with various pre-e-xisting metiical con
ditions such as astruna and•<emp'hysenia are 
particularly sensitive to cig-arette 'Stnoke and 
that the harm done to tltem by oell'lg forced 
to come in contact with 4t has -been .cl-early 
established. We also cite a'-:number ..of stuC:lies 
indicating that smoke in a confined area-:
that is a kind of involuntary &m()king-is a 
health hazard to non-smokers ADd may cause, 
among other things,. ~ye .trr tation, nasal 
symptoms, headache, coughing, sneezillg, sore 
throat, nausea. hoarseness, ::~ 1md dizziness. 
There are also studies. tha: show 111'lat chil
dren are adversely affee~d b being Jn a 
smokey environment ·and --that .estimated 
15 million children .haa.a.. pre-existing suscep
tib111ty to smoke cause by :a medical prob-
lem. • 

We have asked not for a. ban on smoki.ng 
but rather for the sepamtton t>f sm-okers and 
non-smokers because -we!belie~ that such a. 
separation will , be -etrecUve and ·because it 
can be done .without any :o.ost ~.the -airlines 
and without..< any inconvenience to anyone. 
We have-spelled out at least three -plans by 
which this .can be done. " e, expeCt- that the 
FAA will act favorably on our petition and 
also hope that some of the -alrline.s will act 
voluntarily in view o! the -evidence we pre
sent in the petition. If no ·we are.. prepared 
to take 'iurther. steps if. nece:Jsar~ to secure 
this goal. 

KESHISH:IAl:f '8TATEMENi.': 
Dr. KESlnSHIAN. I atn lli, JOhn Keshishian, 

incoming Chairman o-r the committee on 
Smoking and Health ot .the Medlea.l Society 
of the District of·Colwnbia. ! 

, The purpose. of thiS' ·conf~renc-e is to in
form you and interested pa-rtres o1 some pro
posed action to be taken concerning the 
practice of smoking tobacco aboard com
mercial airQraft withilj. .the. jurisdiction _of 
the federal regtJlatory b~ -" 

Disturbefl ·by _pernicious mo l:Qg by_ my 
fellow passengers, conyince~ Jha~ ,smokip.g 
per se is .ha.rmful to pas&e~q_r ~nd. .. aix:~t 
and mindful_,~ha.t these cOJfstftute poteritl~ 
health and safety hazards, 'I and others~be.: 
gan . to accumulate. data.<"!>ver tlla::~st year 
which has convince.d us ~$t the former 
state}llents are vall~ naJ¥eJy~ ~tlu\t ,smoking 
constit~~s a-. health h~ . to ,r. P~sengers 
and a safety hazard to- the air~ft. 

John . F. Ba.nzha.f~ -~'ieppti~e .Pii-~cto!: ~f 
ASR (~ction. on Sm~:&1P8 a!l6! H~ltll)_, !ID-cl 
his associai_!es h~ve also been working ii! ,..th~ 
fi~ld. Their research ~ b~pught .t~em toJ;he 
same conclusion. They Jl~ve ~o gated a. 
petition to the FAA which we personally en-

dorse and which carries the approval of the 
Medical Society of the District· of Columbia, 

Certain Members ot Congress and several 
outstanding h~alth a-qthorities, as well as 
hundreds of physicians in the United states 
have indicated a willingness to help in any
way possible to ameliorate this probiem of 
smoking. 

Mr. HA~D. Mr. President, I wish 
to remtnd my col~eagues that this action 
would not be costly to the various air
li~es invqlyed. On the other band, I 
think that if one airline took the initia
tive in this ar~ the increased 'good will 
and patr9nage by .nonsmok_er.s would 
offset any .slight additional costs in
curred. 

I believe that this is a most appropri
ate time- for such action to be taken. 
Recentlr. w_e considered the" relationship 
between cigarette smoking and health 
as we debated the Cigarett~ Labeling 
Ac.t. I hope we will act with dispatch on 
this proposal, while those sobering sta
~istics are fresh in our minds. While it 
~~ true that ·this bill does not relate 
directly to smoking and the health of 
the smoker, I do hope we will consider 
the safety alld comfort of the many 
nonsmokers i~ tfie country as we study 
this bill. · · 

In closing, Mr. President, I ask that 
at the -close of these remarks may be 
printed, first, the wording of the bill 
second, the statement of Action on Smok~ 
ing and Health, and third, the Action 
on Smoking and J Health petftion to the 
DeJ?artment of Transportation and Fed-
eral Aviation Administration. -

I will be contacting the variouS -air
craft manufacturers and airline officials 
about this problem and, as I hear from 
them, I will add their letters and com
ments to the RECORD. 

.The PR_ESIDING OFFICER. The bill 
'Yill be receiv¢ and appropriately re
ferred; and, without objection, the bill, 
~tatement, and petition will · be· printed 
m the RECORD'.-' ~ • ,,. 

The bill (S-:- 3255) to amend the Fed
eral Aviation Act of 1958., to require the 
Secretary of Transpoz:tation to prescribe 
regulations under which air carriers will 
be required to reserve a section of each 
passenger-carrying aircraft for passen
gers who desire to smoke, introduced by 
Mr. HATFIELn,-was received, reaa twice 
by its title, referred to the Committee 
on Commerce,. and ordered to be printed 
in the RECORD, a.S follows: 
A bill to ame~d tb,.e Federal Aviation Act of 

1958 to reqwre the Secretary of Transpor-
.tation to prescribe regulations under 
which air carriers will be required to re
serve a section of each passenger canying 
aircraft for pa.s~>engemwho desire to smoke. 
Be it enacted by the Senate and HO'USe of 

Representatives of the United States of 
America in Congress assembleit, That (a) 
title XI of the F-ederal A viatfon Act of 1958 
(49 U.S.C. 1501'-'-1511) is amended by adding 
at the end thereef the following new sec
tion: 

''sMOKIN-G ABOARD CERTAIN AmCRAFT 

"SEc. 1112. The Secretary of Transporta
tion shall prescribe such reason,a.ble rules 
and regulations as may be necessary to re
quire that each. air carrier certificated by 
th~ Civil A~ona.utics Board shall designate 
a portion of the seating capacity of every air
craft operated_ by it in the ca.rri&ge of pas
sengers in air tra.ns}>Cirtation as -the only 
place abroad such aircraft where~•passengers 
will be permitted to smoke." 
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(b) That portion of the table of contents 

contained in the first section of the Feder
al Aviation Act of 1958 which appears under 
the heading "TITLE XI-MISCELLENEOUS" 
is amended by adding at the end thereof the 
following: 
" Sec. 1112. Smoking a-board certain aircraft." 
FAA AsKED To REQUffiE NONSMOKING SEC-

TIONS; ASH FILES PETITION CITING RIGHT 
TO BREATHE UNPOLLUTED AIR 
In a petition filed Wednesday, December 17 

the Federal Aviation Adm.inistration and 
the Department of Transportation were 
asked to require airlines to establish non
smoking sections to guarantee non-smokers 
"the right to breathe unpolluted air." 

The petition charged that cigarette smoke 
constituted a health hazard to all non-smok
ers, and particularly to an estimated 30 mil
lion with pre-existing medical problems. It 
was filed on behalf of Action on Smoking and 
Health (ASH) by John Banzhaf, whose pe
tition to the F.C.C. led to a. ruling requiring 
free time for anti-smoking messages. 

The organization charged that "unregu
lated cigarette smoking on airlines creates 
a significant health hazard for all non
smoking passengers" and a "clear and pres
ent danger to the safety, health, and very 
lives of as many as 30 million people with. 
pre-existing medical conditions." It cited a. 
number of medical studies showing the ef
fects of ambient cigarette smoke on non
smokers. 

One study showed that non-smokers suf
fered eye irritation, nasal symptoms, head
ache, cough, wheezing, sore throat, nausea., 
hoarseness, and dizziness, and that the per
centage affected increased greatly for those 
with various particular susceptibilities. The 
petition estimated that over 30 million Amer
icans suffering from chronic bronchitis, em
physema, chronic sinusitus, asthma, h.ay 
fever, and other conditions are particularly 
susceptible to cigarette smoke which in them 
can bring on a serious attack. Among other 
studies were those showing that children are 
adversely affected by cigarette smoke in con
fined areas, and that an estimated 15 million 
children are particularly susceptible because 
of particular medical conditions. 

The petitioners asked for non-smoking 
sections rather than for an outright ban on 
smoking because they felt that the airli.nes 
could provide effective separation between 
smokers and non-smokers, and because such 
a. rule would cost nothing to implement and 
would not inconvenience anyone. They cited 
three possible proposals which would meet 
these requirements. Under one, the two 
groups would be seated on opposite sides of 
the aircraft. Under a. second, one group would 
be seated from the front and the other from 
the back. Under a third, flexible non-smoking 
sections would be marked before the passen
gers boarded. 

The petition argued that the airlines owe 
the passenger the "highest possible degree 
of safety in the public interest" and that the 
Administrator is bound by statute to follow 
these standards. They cited numerous F.A.A. 
regulations controlling passenger conduct for 
the safety and comfort of other passengers. 
Their legal analysis suggested that private 
suits by non-smokers could be brought 
against the airlines and the F .A.A. if they 
permitted unrestricted smoking. 

It was argued that where there is doubt as 
to the safety of a. practice that it must be re
solved In favor of the publlc health, particu
larly where this can be done without incon
venience to others. It cited the recent deci
sion of the Secretary of Health, Education, 
and Welfare to restrict the sale of products 
containing cyclamates based upon only pre
liminary indications of their possible dan
ger. 

Action on Smoking and Health, which de
scribes itself as the legal action arm of the 
anti-smoking community, claimed that it was 

bringing th.is action on behalf of all persons 
who object to being forced to breathe smoke 
on commercial airlines, and that it had re
ceived a. large number of letters from such 
people. It has previously brought actions con
cerning the problem of smoking before the 
F .C.C. and the F .T.C. 

The logical next step in the proceedings 
would be for the Administrator to publish 
the proposed rule in the Federal Register and 
invite comments from interested persons. 
ASH announced that it also hoped to per
suade the airlines to adopt non-smoking sec
tions voluntarily, and that th.is action was 
only an opening gun in a series of legal ac
tions to establish the legal right of the non
smoker to breathe air unpolluted by cigarette 
smoke in public places. 
[Before the Department of Transportation 
and the Federal Aviation Administration] 

PETITION FOR PROMULGATION OF A RULE RE-
QUffiiNG SEPARATION OF SMOKING AND NON
SMOKING PASSENGERS ON ALL COMMERCIAL 
DOMESTIC Am CARRIERS 

To: Honorable JOHN A. VOLPE, Secretary, 
Department of Transportation; Honor
able JOHN H . SHAFFER, Administrator, 
Federal Aviation Administration. 

Petitioners: John F . Banzhaf III, 530 'N' 
Street, S.W., Washington, D.C. 20024. (202) 
554-5799; Action on Smoking and Health 
(ASH) , 2000 H Street NW., Washington, D.C. 
20006, (202) 659-4310; C.R.A.S.H. (Citizens 
to Restrict Airline Smoking Hazards) : Steven 
I . Bellman, Joseph M. Chomski, Chairman, 
James R. Coleman, Richard Emanuel, Mi
chael D. Grabow. 

Counsel: John F. Banzhaf III, 2000 H 
Street NW., Washington, D.C. 20006, (202) 
659-4310. 

Now comes Action on Smoking and Health 
(ASH), Project C.R.A.S.H. (Citizens to Re
strict Airline Smoking Hazards), and John 
F. Banzhaf III, and pursuant to 5 U.S.C. 553 
(e) and 14 C.F.R. 11.25(a) petition the Ad
ministrator of the Federal Aviation Adminis
tration, and in so far as is appropriate under 
Department of Transportation Act, 49 U.S.C. 
1651 et seq., the Secretary of Transportation, 
to promulgate a rule requiring all domestic 
air carriers to effectively separate smoking 
passengers from non-smoking passengers so 
as to prevent non-smoking passengers from 
being subjected to the health hazards and an
noyance of being forced to breathe tobacco 
smoke. 

Petitioners move the promulgation of the 
above rule for the following reasons which 
will be hereinafter more fully explained and 
developed in the body of the petition: 

( 1) Unregulated cigarette smoking on air
lines creates a clear and present danger to the 
safety, health, and very lives of as many as 
30 million people (30,000,000) with pre-exist
ing medical conditions. 

(2) Unregulated cigarette smoking on air
lines creates a significant health hazard for 
all non-smoking passengers who are thereby 
forced to inhale the smoke created by other 
passengers. 

(3) Unregulated cigarette smoking on air
lines creates a severe annoyance for many 
non-smoking passengers, infringing on their 
rights and deterring many from flying, and 
may also deter courteous smokers from en
joying their fiigM~. thus discouraging the 
development of civil air commerce. 

I. INTERESTS OF THE PETITIONERS IN THE 
ACTION REQUESTED 

Petitioner Action on Smoking and Health 
(ASH) is a national non-profit charitable, 
scientific, and eduC81tional organization 
which serves as the legal action arm of the 
antismoking community 1by utilizing legal 
action against the problems of smoking. 
ASH has in excess of 8000 individual contrib
uting members who support its activities 

and whose interests in the problems of smok
ing ASH seeks to further. In addition, ASH 
is supported and sponsored by a wide variety 
of health, educational and social welfare 
organizations, ~and a distinguished panel of 
individual Sponsors including leading figures 
in the fields of medicine and public health, 
as well as other nationally known public fig
ures. Attached and hereby made a part of this 
petition is a report more fully descri'bing 
ASH, its supporting organizations, and its 
Board of Sponsors. ASH is also assisted in its 
work by numerous individuals and organiza
tions such as Citizens to Restrict Airline 
Smoking Hazards (C.R.A.S.H.), a special proj
ect of A~SH and an organization of five George 
Wash.ington University Law School students 
who often fly and who are concerned about 
the problems of smoking on airlines. ASH has 
initiated and engaged in numerous proceed
ings involving antismoking messages before 
the Federal Communications Commission 
which were largely responsible for enforce
ment of the Commission's ruling requiring 
an estimated 75 million dollars a year worth 
of free ,broadcasting time for messages about 
the health hazards of smoking. ASH has filed 
a number of complaints relating to cigarette 
advertising and promotion with '1ihe Federal 
Trade Commission, and has testified and ap
peared through a petition !or the amendment 
of a role in the Commission's rule making 
proceedings. Thus its standing to initiate and 
participate in actions before such agencies 
on behalf of the interests of its contributing 
members, supporting organizations, project 
groups, and individual sponsors has been 
clearly established. 

Action on Smoking and Health has re
ceived numerous letters from individuals, 
both contributors and non-contributors, 
about the health hazard and annoyance cre
ated by being forced to breathe the cigarette 
smoke of others in confined areas. Many of 
these are from people with an allergy or 
other preexisting health problem which ad
ditionally makes smoking a clear and pres
ent danger to their immediate health and 
welfare. Action on Smoking and Health 
(ASH) therefore petitions the Secretary of 
Transportation and the Administrator of the 
Federal Aviation Administration on 'behalf 

· of itself as an organization devoted to serv
ing the public interest in the area of smok
ing, on behalf of its contributing members, 
supporting organizations, project group 
C.R.A.S.H., and individual sponsors who are 
vitally concerned and interested in the prob
lems of smoking, on behalf of its contrib
uting members and non-members who have 
specifically complained and are adversely af
fected by the problem of cigarette smoke in 
confined areas; and on behalf of all other 
persons similarly situated who are interested 
in and/ or affected by the problem of ciga
rette smoke on commercial domestic air car
riers. [S'ee, e.g., Associated Industries v. Ickes, 
134 F .2d 694 (2d Cir.), dismissed as moot 320 
U.S. 707 (1943); Pierce v. Society of Sisters, 
268 U.S. 510 ( 1925); National Association for 
the Advancement of Colored People v. State 
of Alabama, 357 U.S. 449 ( 1958); Joint Anti
Facist Refugee Committee v. McGrath, 341 
U.S. 123 (1951); Barrows v. Jackson, 346 U.S 
249 (1953); Office of Communication of the 
United Church of Christ v. F.C.C., 359 F.2d 
994 (D.C. Cir. 1966) ] . 

Petitioner John F. Banzhaf III is an adult 
male citizen of the United States and a resi
dent of Washington, D.C., who is vitally in
terested both individually and professionally 
with the problems of smoking. As a private 
citizen he filed a petition with the F.C.C. 
which led to a ruling requiring all radio and 
television stations 'broadcasting cigarette ad
vertisements to devote a significant amount 
of time free to messages about the health 
hazards of smoking. He successfully defended 
this decision in the United States Courts 
[Banzhaf v. F.C.C., 405 F .2d 1082 (D.C. Cir. 
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1968) , cert. denied 90 S. Ct. 50 ( 1969) ] and, 
through ASH, participated in the enforce
ment of the decision. Petitioner Banzhaf is 
Executive Director of ASH. He is also Execu
tive Trustee of Legislative Action on Smoking 
and Health (LASH), the only anti-smoking 
lobbying organization, and a registered lob
byist on behalf of anti-smoking interests. In 
this capacity he has testified in a number of 
congressional proceedings. Petitioner Banzhaf 
files on commercial domestic air carriers often 
and has .frequently been subjected to being 
forced to breathe the smoke of other pas
sengers which is annoying and harmful to 
his safety and health. He .petitions the Secre
tary of Transportation and the Administra
tor of the Federal Aviation Administration 
on •behalf of himself and all other persons 
similarly situated. 

U. STATUTORY AUTHORITY TO PETITION 

Petitioners bring this petition for the 
promulgation of a rule pursuant to 5 U.S.C. 
553(e), 14 C.F.R. 11.25(a), and 49 C.F.R. 
5.11. 

5 U.S.C. 553(e) provides: "Each agency 
shall give an interested person the .right to 
petition for the issuance, amendment, or re
peal of rule." 

14 C.FJR. 11.25(a) provides: "any inter
ested person may petition the Administrator 
to issue, amend, or repeal a rule within the 
meaning of section 11.21, or for a temporary 
or permanent exemption from any rule issued 
by the Federal Aviation Administration under 
statutory authority." 

With respect to any functions of powers 
not exercised ·by the Administrator and ex
ercised by the Secretary of Transportation 
49 C.F.R. 5.11 provides: "any person may 
petition the Secretary to issue, amend, or 
repeal a rule, or for a permanent or tempo
rary exemption from any rule." 

Petitioners, as demonstrated in Part I 
above, are clearly "interested persons" 
within the meaning of the acts and regula
tions. 
Ill. STATUTORY AUTHORITY TO PROMULGATE 

PROPOSED RULES 

The Federal Aviation Act of 1958 estab
lished the Federal Aviation Agen·cy to be 
headed by an Administrator with broad pow
ers including the power to issue .rules for 
the regulation of commercial domestic air 
carriers. Although his ·primary responsibility 
was to "promote safety of fiight of civil air
craft in air commerce" [49 U.S.C. 1421(a) ], 
the statutory grant of ,power-as will be 
shown--•\Vas far broader and required him to 
give consideration to the public interest in
cluding the highest possible degree of safety 
for the passengers, and to the encourage
ment and development of civil aeronautics in 
the United States and abroad. The Admin
istrator and the Agency have consistently 
interpreted their grant of authority very 
broadly, and their interpretations have been 
upheld. The Department •of Transportation 
Act transferred to and vested in the Secre
tary of Transportation "all fundions, powers, 
and duties of the Federal Aviation Agency", 
and provided that a portion of these func
tions, powers, and duties were to be exer
cised by the Federal Aviation Administrator 
[49 U.S.C. 1655(c) ]. This Act, which consoli
dated in the Secretary many transportation 
functions heretofore fragmented, again 
stressed that they were to be exercised to 
promote the public interest and the general 
welfare. Petitioners therefore jointl·y petition 
the Administrator and the Secretary to pro
mulgate the proposed rule under their au
thority and duty to: 

( 1) see that the air carriers operate with 
the highest possible degree of safety; 

(2) protect the public interest and pro
mote the general welfare; 

(3) encourage and foster the development 
of air commerce. 

Petitioners will demonstrate that the Ad
ministrator has repeatedly relied on one or 

more of these principles as a basis for statu
tory authority to enact regulations for the 
promotion and protection of passenger safety, 
health, and comfort. Such regulations have 
been directed to the conduct of passengers 
and the air carriers, not only with regard to 
the safety of the aircraft, but also with re
gard to the safety, health, and comforrt of 
passengers within the ai.rcraft itself. Peti
tioners' rule requiring smoking and non
smoking sections would fall within ·this cat
egory, thus conforming to well established 
Administration policy. 

1. Safety 
The Administrator's mandate with regard 

to safety is set out most specifically in 49 
U.S.C. 1421(b), which states that "in pre
scribing standards, rules, and regulations 
. .. the Administrator shall give full con
sideration to the duty resting upon air car
riers to perform their services with the high
est possible degree of safety in the public 
interest." [Italic added]. On several occasions 
the courts have not only recognized this 
duty but held the Government liable for fail
ure to promulgate or enforce rules consistent 
with this standard. Furumizo v. United 
States, 245 F. Supp. 981 (D. Hawaii 1965); 
Rapp v. Eastern Air Lines, Inc., 264 F. Supp. 
673, 680 (E.D. Pa. 1967) ("the Board had to 
give full consideration to the duty resting 
upon air carriers to perform their services 
with the highest possible degree of safety in 
the public interest."); see also Airline Pilots 
Association v. Quesada, 182 F. Supp. 595, 598 
(S.D.N.Y. 1960) ("The Federal Aviation Act 
of 1958 ... imposes upon the defendant the 
duty and responsibility of promulgating 
rules and regulations to provide adequately 
for the highest possible degree of safety in 
air commerce.") In cases involving these 
duties of the air carriers the courts have 
repeatedly reaffirmed that the "highest pos
sible degl'ee of safety" standard applies not 
only to the safety of the aircraft but also to 
passenger safety within the aircraft com
partment. Thus in Wilson v. Capital Airways, 
240 F. 2d 492 (4th Cir. 1957) a passenger was 
injured due to the lack of a handrail in a 
lavatory. The U.S. Oourt of Appeals for the 
Fourth Circuit held that an "airline com
pany, which was a common carrier, was 
bound to exercise the highest degree of care 
and foresight for the safety of the passen
gers." Courts have also established that air 
carriers are liable for injury to a passenger 
caused by another passenger. In Garrett v. 
American Airlines, 332 F. 2d 939 (5 Cir. 1964), 
the court found the air carrier liable for an 
injury to a passenger resulting from the in
jured party falling over a piece of hand 
luggage placed in the aisle by another pas
senger. The court warned air carriers that 
"they must reasonably take cognizance of the 
habits, customs, and practices followed gen
erally by its passengers insofar as such ac
tions present hazards to its business in
vitees." Thus the Administrator has the 
power and the duty to promulgate regula
tions pr1oviding for "the highest possible de
gree of safety in the public interest" which 
applies to the safety of passengers within the 
aircraft as well as to the safety of the fiight. 

The "highest possible degree of safety" 
standard, when .applied to the broad grant 
of authority given 1lo the Administrator in 
49 U.S.C. 1421(a) (6)\ and viewed in light 

1 This section empowers the Administrator 
to promote the salfety of air commerce "by 
prescribing and revising !from time ·to time: 
( 6) Such reasonable rules and regulations, 
or minimum standards, governing ather prac
tices, methods, and procedures, as rthe Ad
ministrator may find necessary to provide 
adequately for national security and safety 
in air commerce". This section is a depar
ture from the rest of 1421(a) in that i>t does 
not deal solely with equipment, mainte
nance, or design. 

of a number of FAA regulations (Regulations 
section, infra) governing conduct within the 
passenger compartment, leads one to the 
inescrupable conclusion that •the power and 
duty to regulate the passenger's safety within 
the passenger compartment lies within the 
\Act. ·Medi·cal evidence (Medical section, 
infra), has shown conclusively that inhaling 
tdbacco smoke endangers the safety and 
health of approximately 30,000,000 1people 
who have pre-existing illnesses, and is ran 
annoyance to all non-smokers. !It would 'be 
incongruous, then, if the Administrator had 
the power to regulate the safe stowage of 
carry-on 'baggage (14 C.'F.!R. 121.589) in order 
to ,prevent one passenger's baggage from fall
ing and injuring a neighboring passenger, 
and could not regulate the involuntary 
health and safety hazard one passenger can 
impose upon another by fol'cing him to in
h~le the smoke .from his cigarette, cigar, or 
p1pe. 

Petitioner contends that the Administrator 
has not only the authority, but the duty as 
well, under 49 U.S.C. 1421(b), to promote 
safety in civil air commerce by requiring the 
effective separation of smokers from non
smokers on domestic air carriers. 

2. Public interest 

49 U.S.C. 1303 clearly seems to require the 
Administrator to follow and be gt.rlded by 
the public interest standard because it sets 
forth in deta.:il at least five elements that he 
"shall consider . . . as being in the public 
interest." 14 C.F.R. 11.25(5) also implies that 
a proposed rule will be promulgated if the 
petition can show that "the granting of the 
request would be in the public interest." 
49 U.S.C. 1651(b) (1) provides that "the Con
gress therefore finds that the establishment 
of a Department of Transportation is nec
essary in the public interest and to assure 
the coordinated, effective ad.mi.nistration of 
the transportation programs of the Federal 
Government." [emphasis add,ed] This con
cept, despite the various delineations applied 
to it, remains broad and somewhat fiexible. 
By leaving the definition open-ended, Con
gress has given the Administmtor great 
latitude to enable him to act with respect 
to a wide variety of circumstances, both 
foreseeable and unforeseeable, that might 
a;rise. 

The term "public interest" encompasses 
the balancing of the needs and desires of one 
sector of the population with those of the 
remainder, so as to effectively satisfy the 
greatest number, while causing the least 
hardship (or, ideally, no hardship at all) 
to the smallest number. Petitioner's rule 
would beneficially affect a large sector of the 
population (Medical analysis, infra), while 
causing no harm and virtually no inconven
ience to the sector wishing to smoke. The 
non-smokers whose health is so seriously 
affected that they have had to forego use of 
the airways would be able to fiy. Non-smok
ing passengers who are to a lesser degree 
deleteriously affected by tobacco smoke will 
be able to patronize the air carriers without 
being subjected to aggravation of their physi
cal condition. In addition, healthy passen
gers will not be subjected to health haz
ards. The passengers who wish to smoke will 
not be deprived of their smoking privilege. 
There oan be no question that the benefits 
from the proposed rule far outweigh any 
possible drawbacks, thus serving the public 
interest. 

3. Fostering and development of air commerce 

49 U.S.C. 1346 defines the Administrator's 
authority with respect to civil aeronautics 
and air commerce as follows: "The Admin
istrator is empowered and directed to en
courage and foster the development of civil 
aeronautics and air commerce in the United 
States and abroad." Interstate and overseas 
air commerce, as defined by 49 U.S.C. 1301 
(20), includes "the carriage by -aircraft of 
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persons or property for compensation or hire 
... or the operation or nav:iga.tion of air
craft in the condu:ct or furtherance of a 
business or vocation, in commerce." The 
significance is that air conunerce unquestion
ably include$ busip..ess aspects, which neces
sarily refers to the passenger mark,et. A sep
aration of smokers and non-smokers would 
significantly enlarge the poteptial passenger 
market. The development of air commerce 
would be beneficially affected because the 
segment of the population that previously 
had to avoid conun-ercial air carriers because 
of serious reactions to smoke would be aple 
to utilize the air carriers, and that segment 
of the population that flew reluctantly, or 
only when they bad no other choice, would 
fly more often. Both results would enlarge 
the air passenger market and further the 
developm.ent of air commerce thereby im
plementing the intent of the above sections. 

4. Applicable regulations 
The Administrator has demonstrated the 

a.uth'Ority and the determination to promul
gate rules which regulate the conduct and 
affect the safety of passengers While 1Jnslde 
the airpl8.n.e. A substantial number of tthese 
regula.illons ha.ve been specifica.lly designed to 
promote the safety, health, and comfort of 
the passengers during the course of the 
flight incti.cating the Administrator's inter
est in llmi:tJng haza.rds within the craft. The 
followilng regula.tl.ons a.re similar in Il!Wtu.re 
and scope to the rule requested m rtb.1s 
petltllon: 

1. 14 C.F.R. 25.831(b): requiring that pas
senger compartment air m;ust. be free from 
"harmful or hazardous concentx:ations of 

ases or vapors.'' 
~ 2. 14 C.F.R. 91.11: provid.ing that a. pilO!t 
may il.oct allow a. "person who is obviously 
under the infiuence of dntoxicating lilqUOI'S 
or ·drugs (except a. medica.! patl.enlt under 
proper care) to be carried in that aircJ.'Ia.ft." 

3. 14 C.F.R. 121.219; providing that passen
ger and orew compartments must be "suit
a.l>ly ventilaited", and tha~t "carbon m.oDJO:xlde 
concentration may not be more than one 
part m 20,000 pa.rtts of air." 

4. 14 C.F.R. 121.265: providd!D.g that if any 
toile extingu1sbing agent is used in the air
p1ane's fire extinguishers, "precautions must 
~ ma.de to prevent harmful concentrations 
of fiuid or fiuid vapors from entering a.ny 
personnel oompa.rt.ment"; am.d, ··u catbon 
dioxide is used, it must noct be possible to 
d:ischarse enough gas into the personnel com
pa.l'lttn.e!l.ts 1x> create a danger of suffocating 
the -ocCupants". 

5. 14 C.F.R. 121.285: providing that cargo 
may be carried Ln passenger e:ompa.l1tm.ents 
if it 1s 'insta.lled m. '8. position so as DJOt to 
restrtot access to emergency exits or aisleS, 
and as long '8S suitable safeguards 8l1'e pro
vided. -to prevent the cargo from shrlttng; 
and as long as the cargo does not obscure 
any p31SS'Elnger's view of the "seat belt" or "no 
smoking" signs. 

6. 14 C.F.R. 121.311: prt>vidling ~at there 
must be a.n "approved safety beLt for sep
arate use by each person ov~r -two years of 
age; and, that during each takeoff and land
ing, each passenger shall "secure himself 
with the approved safety belt provided him"; 
and, that no plane may take off or land un
less "each passenger seat back is in the up
right position". 

7. 14 C.F.R. 121.317: providing ltha.t ''no 
person may operate e.n. airplane unleSs it is 
equipped With signs that are visible to pas
sengers and cabin attenda.n:ts to notify them 
when smoking is prohibited and when safety 
belts should be fastened"; and that ithese 
signs mw:;.t be "turn.ed. on for ea.ch lamding 
and takeoff and when otherwise considered 
to be necessary by the pilot in cOill.ID.SIDJCl", 
and, thrut.··"no passenger or cabin atten.d.a.nt 
may sm.oke while the no smok:ia:lg Sign is 
lighted and each passenger shall fasten his 
sea.t belt .and keep it fastened while the sea.t 
belt sign is Ugh, ted." 

8. 14 C.F .R. 121.571: providing that be
fore each takeoff passengers must be "orally 
briefed. by the -a;ppropriate crew member" 
on smoking, !JSe of §eat be!ts, anp location 
of emergency exits. · 

9. 14 C.F.R. 121.575: providing that no 
passenger "may drinK.. any alcoholic beverage 
aboard an aircraft unless the certificate 
holder~operatfng the aircraft has served that 
beverage to him"; "no certliicate holder m.a..y 
serve any alcoholic 'beverage to any person 
aboard, any of its aircraft who a;ppears to 
be intoxicated"; no person may be allowed 
to board any aircraft "if that person ap
pears to be intoxica.ted". 

10. 14 C.F.R. 121.589: providing 'tha.t no 
passenger may .car·ry l8.Il.Y ar·ticle of baggage 
aboard an airplane unless rtha.t article can 
be stowed under a pa.ssenger seat iin -such a. 
way that it will not slide forward under crash 
impacts severe enough to induce certain 
specified_ inertia -loads. 

These .reguJ.ations indicate that the public 
interest requires that a high degree of care 
be exercised by commercial air carriers. Im
plicit in f!his duty of care Is a recognition 
of the fact that individual passengers should 
be reasonably free from all conditions that 
may be harmful or annoying, includ_tng those 
caused by the conduct of other passengers. 
The Admin!strator has recognized 'the im
portance of regulating the conduct .of each 
lndividua~ ~J?.ger, _where su-ch conduc·t, U 
unregulated, could adversely affect the 
health, safety, a.nd comfort of otl;l.er pas
sengers. This ooncern and authority is 
clearly dem.onstmted by the substantive _pro
visions qf the &bove regwations. Therefore, 
since tobacoo sJ;Uoke, particularly in confined 
areas, const~tutes a safety hazard and an
noyance to others, d:ts regulation woUld be 
wholly consistent with past Adm.illd.strati9n 
policy and well within the authority, purview 
and intept of the Act. -. · 

IV, MEDICAL "EVIDEN'CE 

The average smoker seems to •be aware only 
-of the harm he is ca.u.!>ing lliln'self. Most peo
ple, smokers and non-smokers alike, do not 
know tha.t cigarette smoke in a confined area 
is also harmful to those who do not smoke. 
It has been estalblished beyond any reason
aible doubt that cigarette smoking ols a severe 
health hazard causing an estimated 300,000 
deaths a· year [estimates by former Surgeon 
Generals Luther Terry and Williatn H. Stew
art, and Dr. D. T. Ravenholt, reported in 
Diehl, Tobacco and. Your Health: The Smok
ing Controversy 34--351 1969] and that 
inhalation of cigarette smoke can cause dif
ferent forms of cancer and chronic non-neo
plastic bronchopUlhl.onary diseases, and 
aggravate orcontribute to a variety of cardio
vascular diseases -and other inedica.f ·condi
tions. [See, e.g., U.S. PUblic Health Senfce, 
The Health- aonsequenaes of Smoking, i968.] 

As a 'basis for its proposed rulemaking, 
petitioners contend tha-t cigarette smoking is 
also harmful to the non-smoker because the 
formed inhalation of another's cigarette 
smoke in an enclosed environment creart;es: 

( 1) a olear and present danger to an $ti
mated 30 million peop1e with ~rta.in pre
existing medica.! susceptibilities;· AND . ., 

( 2 )• a. significa.n t health h"ciZard and~ c,lis
comfort to most others. 

1. Persons suffering from pre-existing 
medical 'susceptibilities 

The presence of tobacco smoke, especially 
in a confined area, presents a serious .medical 
threat to the millions of Americans who have 
certain medical susceptibilities and condi
tions. This smoke can directly aggravate the 
condition of anyone afl:'licted with : cl;l.ronic 
sinusitis, asthma, hay fever, an allergy to 
smoke, chronic bronChitis, emphysema, and 
many other chronic lung diseases. The total 
number of people susceptible to this problem 
is staggering. The National Health Survey 
which ended in June, 1967, gave the follow
ing breakdown for lung disease in the United 
States: ~ 

Estimated number of. persons suffering from 
a preexisting susceptibility to cigarette 
smoke 

Chronic bronchitis ________ .::. _:. _ 
Emphysema _________ !'_;> ______ , __ 

Chronic sinusitis---~-----~--!. __ 
AsthDaa or hay fever __________ _ 
Other sensitivities- to smoke• __ _ 

400, 000 
726,000 

16,818,000 
16,099,000 

Total __________ More than 34,000,000 
*Estimated to be in the milllons. 
Th~ eigarette ~smoke in a confined. area 

creates a clear and present danger to the 
safety, health, and very lives of as many as 
30 million Americans. 

According to Dr. J oJm M. Keshishian, a 
thoracic and cardio-=vascular surgeon at the 
George Washington University Hospital, the 
presence of tobacco smoke in the air can 
trigger -a.n attack in a person plagUed with 
chronic lung disease. This attack can result 
in -either mild discomfort, SUCh as a cough
ing- spell. running eyes and .nose, and im
paired breathing, or a more serious attack 
involving extreme discomfort and great dif
ficulty in breathing. [See attached Affidavit 
from Dr. Keshishian, injre.] 

Recognized authorities have studied the 
effects of smoke on persons afH.icted with 
chronic lung disease and· allergies. Their re
search indicates the -dangers which airlines 
currently permit their passengers to be ex
posed to. 

Dr. Irwin Caplin, a respected allergist, 
sympathizes with the non-smoker exposed 
to cigarette smoke. 

"The truly unfortunate patient is the one 
who develops severe- asthma when he enters 
a smoke-filled room: It seems that cigars or 
pipe. smoke will usually aggravate the a-sth
matic more than ' the cigarette smoke. We 
see many asthmatics who develop - severe 
asthma from even one· cigarette in a room 
or just by ~melling the ashes in an ash tra.y. 
There are the patients who can be likened 
to the man living in Dante's inferno where 
there is no escape from burnt fingers. Un
fortunately, the non-.allergic population has 
no understanding of what they do to their 
asthmatic members of the family when they 
smoke in their pr~ence, They .are usuaJly 
annoyed and place the_ asthmatic tn a most 
embarrassing position. He must either ask 
them not to smoke in his presence or s.taly 
home and'"1solate himse1f from society. This 
is indeed a problem, and I do not know the 
answer. Perhaps if we could .have ~ Daagic 
wand and make all smoiters asthmatic for 
one· hour a week and then have them sit in a 
room full of ~igar smoke we would certa1nly 
ha-ve a population :with a great deal more 
understanding." [Caplin 'The Allergic Asth-
matic, 1968.) . _ 

Dr. J._ J. Balling~r discussed ciga.rette 
smoke as an air pollutant in the Augus-t, 
1968, issue of Laryngoscope. In -an articl.e en
titled "The Effect of Air Pollutants on Pul
monary Clearance", -he stated that "a ;recent 
report indicated that a single one hour ex
posure of mice to cigarette smok~ ... low
ered their resistance to infection, as. meas
ured. by mortality and survival time; also, 
exposure to smoke of mice iilfec~ with in
fluenza A virus twenty-four hours previ0\,15-
ly, resulted in significantly hig}l.er mortalities, 
thu:s suggesting that cigarette -Smoke can ag
gravate an existing respiratory viral injec
tion.'' {Italics added.] 

Precise testing of P,ersons with allergies, 
as conducted "by Dr. Bernard Zussman, has 
shown that "The problem of clinical hyper
sensitivity to tobacco smoke is -assuming 
greater importance in atopic [allergic] pa
tients, who do not smoke themselves, but 
who are exposed to smoke either air school. 
office, or home." The results of the testing 
showed definite allergic symptoms in these 
patients When exposed to tobacco smoke. 
With treatment, and .avoidance of smoke, 
the symp-toms disappeared. [ zussman, Atopic 
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Symptoms Caused by Tobacco Hypersensi- tolerance to tobacco smoke is common to 
tivity, 61 Southern Medical · Journal 117& both groups." Strong reactions were recorded, 
(1968) .] · - leading to the- conclusion that "The many 

Additional evidence of the- health hazard individuals who develop symptoms from to
caused by cigarette smoke is found in a study bacco smoke need the understanding and 
of the effects of smoke on persons with support of the _physician in helping tl:iem 
allergies conducted by Dr. · Frederic Speer. avoid its noxious effects." The "noxious ef
[Speer, Tobacco ana the · Nonsmokers; 16 fects" recorded included eye irritation, nasal 
Archives of Environmental Health, · 443 symptoms, headache, cough, wheezing, sore 
(1968) .] He states, "A study of both allergic throat, nausea, hoarseness, and dizziness, as 
and nonallergic patients reveal~ that in· shown in the table below: 

REACTIONS_ TO TOBACCo- SMOKE AS REPORTED BY 191 ALLERGIC NONSMOKERS 

1 Under 16 years of age. 

The wide variety of_ ill effects ~ca~e<} by 
the inhalation of another's tobacco smoke 
is well summarized by F. K. Hansel in ( Clin-
ical Allergy, 1953) : . 

"As a primary irritant, tobacco smoke may 
cause nasal obstruction, inctreased nasal dis
charge, and reduction. in ·the sense of smell. 
In the lower respiratory tract it is a com· 
mon -ea:use of coughing. The tobacco tars 
are now recognized as important carcino
genic agents in the mouth, larynx, J and 
bronchi. 

"Tobacco is a. very significant factor as a 
secondary irritant in patients ·with nil.Sal a.t
lergy, .hay fever, and bronchial asthma. Even 
among those allergic patients who do not 
smoke, tobacco may act as an irritant or pri
mary sensi tizet. 

"Satisfactory results in the management of 
allergtic patients may depend upon the com
plete elfmination of tobacco as an etiologic 
(causal) agent or as a secondary factor ... 

"The structure and function· of the nose 
exposes its membrane particularly to the 
irritating effects of chemical trumes, tobacco 
smoke, and such air pollutants as photo-
chemical smog, ... : They are-active as sec
ondary irritants aggravating the symptoms 
of patients who have allergic rhinitis and the 
attacks that they precipitate are essentially 
indistinguishable from those due to the pri
mary causative antigen. 

"There is 11 ttle doubt that tobacco smoke 
is an important secondary factor in precipi
tating allergic symptoms through its action 
as a nonspecific irritant." 

Bettina C. Hilman ["The Allergic Child", 
Annals of Allergy, Nov. 1967] reports ·that 
the National Health Survey of 1959-61 found 
that over 4.6 million American children have 
asthma. Also, that an estimated ten to 
twenty percent of the children in this coun
try have one or more allergies. [As of 1968, 
there were almost 60 million children under 
14 years of age in this country; 20% would 
be 12 m1111on.) Dr. Hilman goes on to state, 
"The immunological load varies with the 
amount of exposure to offending allergens 
(inhalants and ingestants). The total aller
gic load is also influenced by the degree of 
exposure to offending odors, e.g., paint, hair 
spray, fish oil, cigarette smoke." Therefore, 
exposure to air contaminants, such as to
bacco smoke, inhibits the control of aller
gies lin children and may lead to dangerous 
allergic reactions. Even before smoking was 
widely recognized as a serious health hazard 
tobacco smoke was known to be irritating 
to the young hay fever and asthma patient. 
(Vaugh and Black, Practice of All£rgy, 1954) 
Smoke was also seen to "obviously act as a 
non-specific irritant in many children with 
respiratory allergy", (Sherman and Keesler, 

Men G1rlst Women Total Percent 

44 29 80 191 100.0 
32 22 56 140 73.3 
31 22 59 137 67.1 
22 9 50 87 46.0 
13 19 35 87 46.0 
13 8 13 43 22.5 
13 6 21 44 23.0 
5 3 18 29 15.2 
9 1 20 31 16.0 
2 1 8 11 5. 3 

Allergy in Pediatric Practice, 1957). Thus sev
eral different medical studies have shown 
that -as many as- 15 million chlldren- would 
be endangered by ·the unrestricted smoking 
conditions -<>nair carriers, and, as flying be
comes more popUlar and more widely" a vall
able, more children will be exposed to these 
dangerous conditions. Furthermore, these 
studies supplement and lend further sup
port :to the earlier cited reports showing that 
smoking in a confined area .can ibe dangeroUs 
to all nonsmokers. 

Although it is a difficult factor to measure, 
the presence of smoke may psychologically 
affect a passenger with chronic lung disease, 
allergy, or other susceptibility to tobacco 
smoke. Extensive- worry about exposure :to 
smoke may itself bring ·!llbout"the symptoms 
of an existing malady or make the victim 
more suscepti:ble to a lower concentration 
of tobacco smoke. "When we consider that 
the fumes that annoy people are certain 
to. cause mental distress, it is not easy 
to assess to what· extent the resultant symp
toms are psychogenic." [Speer, TobacCo ana 
the Nonsmoker, 16 Archives of Envirobmen
tal Health 443 (1968)) Fear of a fire in flight, 
air . crashes, or even -air sickness may li-ke
wise psychologically reduce the threshold 
level ,at :which -.a person with a pre-estab
lished suscepti'blllty w111 be endangered by 
the cigarette smoke of others. ; 

Thus there is general agreement within •the 
medical profession, based upon a number of 
research studies, that persons with chronic 
sinusitus, asthma, hay fever, an allergy to 
smoke, chronic bronchitis, emphysema, and 
many other chronic lung diseases, when ex
posed to tobacco smoke, are seriously threwt
ened with aggravation of their conditions. 
Figures provided by the National Health 
Survey show that more than 30 million 
Americans, and as many as 15 mill1on chil
dren, are susceptible to this danger. 

2. Health hazara and discomfort to all non-
snuokers · 

The findings of a research team under the 
direction of Dr. Giuseppina Scassellatti
Sforzolini show that smoke from an idling 
cigarette contains almost twice the tar and 
nicotine of an inhaled cigarette. On. the aver
age, smoke from an inhaled cigarette con
tains 11.8 mg. of tar and 0.8 mg. of nicotine, 
as compared to 22.1 mg. of tar and 1.4 mg. 
of niootine from idling smoke. Thus smoke 
from an idling cigarette may be twice as toxic 
a.s smoke inhaled by the smoker. Although 
!the concentration of harmful substances 
breathed by the non-smoker is less than 
the concentration inhaled by the smoker 
himself, the exposure wlll be for a greater 
period of time; an idling cigarette conltam-

inates the air for approximately 12 nilnutes
while the average smoker is actually Inhaling 
on the average for 24 seconds during his "en
joyment" of each cigarette. Thus effects due 
to decreases in concentrwtion m-ay be m.ore 
than overcome by increases in exposure. 
time. In some eases, Dr. Scassellatti·Sfor
zolini reports, smoking "will obviously con
stitute something of a menace to a ... non
smoking passenger." [Nonsnuokers Share 
Carcinogenic Risk While Breathing Air 
Among Snuokers, Medical Tribune, Dec. 4, 
1967.] Therefore it seems obvious thwt in 
the confines of an airplane, where a non
smoker may be !l"equired to sit next to or 
between ,two smokers, and where the air cir
culation is typically poor [and may be next 
to nonexistent, e.g.~ while waiting in line for 
takeoff], the non-smoker will be subjected tO' 
a significant heaLth hazard to appease a 
smoker. 

Others who have recognized the danger of 
smoke to tthe non-smoker have made similar 
findings. An editorial in the December 1967 
issue of Science Magazine concerned the pol
lu~ion of air by c~ga:rette smoke. Science 
Magazine reported that "in a poorly venti
lated smoke-filled room concentrations of 
carbon monoxide can ~ily reach ~several 
hund,red parts per million, .thus expqsing 
smokers and non-smokers present to a toxic 
hazard." [Emphi!Sis added) Carbon monoxide 
affects the body's hemogldbin. robs the body 
of needed o]cygen, and "commonly leads to 
dizziness, headaehes, and lassitude.' ' One 
ma.y thus suspect 1that those ·who have a 
tendency tq become ill on an airplane wiD 
become ill more readily if exposed to ciga
rette smoke. Ai to those who do not normally 
become air sick~ carbon monoxide ca.n cause 
dizziness and headaches, and mf'l.y als9 ~t as 
a catalyzing agent for air sicloless. 

Two other hM'mful components of ciga
rette smoke are nitrogen dioxide rund hy
drogen cyal}ide. The former is an acutely 
irritating gas, . reported Science Magazine, 
and cigarette smoke contains concentratiO'ns 
fifty times the level considered, "dangerous.'' 
Hydrogen cyanide, a deadly a:gent p~icu
larly .active against respiratory enzymes, is 
pz:esent in cigarette smoke in concentrations 
160 times that considered d·angerous fm: ex
tended exposure. ~ Furthermore, ciga.rette 
smoke contabls acrofein, aldehydes, phenols, 
and ca.reinogens like benzo( a) pyrene .. some 
of w~ch have been found to have syner
gistic effects among the toxic agent,s. In its 
summation ~ Science Magazine ooncfudes: 
"when the individual smokes ' in a :pOorly 
ventilated space in the presence of others, 
he infringes the rights of others and be
comes a serious contributor to air pollution." 

The resulta of a recent German study on 
the amounts of tar and nicotine present in 
confined areas and the effects on the non
smoker h'ave been startling. In-Deutsche 
Meaizinische Wochenschrift, Volume 92, No
vember 1967, these findings were reported in 
answer to a question on the effects of to
bacco smoke on a non-Sinoker: "The test 
results of Harmsen and Effenberger [Harm
sen and Effenberger, Archives of Hygiene 
and Bacteriology 141 (1957)] show the smok
ing of several cigarettes in a closed room 
makes the concentration of nicotine and 
dust particles in a short time so high that 
the non-sm.oker inhales as much harmful 
tobacco by-products -a.s a smoker inhales 
from four or five cigarettes." This report 
was further supported by other studies in
cluding: (1) Smoking and Health. Summary 
of a Report of the Royal College of Physi
cians of London on Snuoking in Relation to 
Cancer of the Lung ana Other Diseases, 
(London, 1962); (2) H. Oettel: Cancer Re-

search ana Fight against Cancer, IIId Book, 
6th Conference of the Germ.a.n Cancer Soci
ety in Berlin, from March 12th to 14th, 
1959; (3) H. Oettel: Snuoking ana Health, 
Nachrlchten aus Chemie und Technik 11 
(1963), 28; (4) Journal of Medicin Rhein-
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land-Pfalz 18 (1965) 217; (5) H . Oettel: 
Toxic Materials in the Air, Water, and Food 
(Short essay in monthly course of instruc
tion for doctors ( 1967) written after a 
speech of the International Congress Sym
posium of the doctors in Davos and Badga
stein on March 6th a.nd 8th, 1967) . 

More evidence of the detrimental effects of 

tobacco smoke on the average non-smoker 
has been documented by Dr. Fredric Speer 
in Archives of Environmental Health, Vol
ume 16, March 1968. The chart below shows 
that a very significant number of people not 
allergic or otherwise particularly susceptible 
to cigarette smoke can suffer severe reac
tions to the smoke produced by others: 

250 NONALLERGIC NONSMOKERS 

Boys 1 

Patients ____________________ ----------------- 19 
Eye irritation ___ ----------------------------- 9 

~:!d~~~~-p-t~~~~ ~== == ====== == == ====== == ===== 
5 
5 

Cough _____________ ------------------------- 7 
Wheezing __ --------------------------------- 1 
Sore throat_ ____________ --------------------- 0 
Nausea __ ----------------------------------- 3 

~fz;l~~~~~~=== == == == == ==== == == == == = = == == == == = 
0 
2 

1 Under 16 years of age. 

Dr. Cyril D. Fullmer, in a report to the 
Annual Scientific Meeting of the Uta.h State 
Medical Association in September, 1968, also 
commented on the hazardous effects of to
bacco smoke on non-smokers. His report 
originally concerned a study of the hazards 
of cigarette smoking to smokers but, during 
his study he discovered evidence of it · being 
harllliful to non-smokers as well. 

A health survey in Detroit homes of chil
dren of smoking and non-smoking parents 
found that even healthy children are par
ticularly susceptible to cigarette smoke. The 
survey concluded that smoker's children were 
sick more frequently than non-smoker's chil .. 
dren, and that the presence of tobacco smoke 
in the environment is associated with "less
ened physical health." [Cameron, Kostin , et 
al. , The Health of Smokers' and Non-Smok
ers' Children: Preliminary Report I included 
in Appendix] On an airplane, it is likely that 
young children, often ex-cited, restless, and 
frightened, will be easily affected by ciga
rette smoke. The report is also further evi
dence of the suspectibility of healthy non
smokers to the cigarette smoke of others. 

Another inconvenience created by the 
smoker is pure discomfort. Most non-smok
ers just do not like cigarette smoke being 
exhaled in their faces . This often results in 
eye irritation, coughing, and nausea. Peti
tioner believes that the discomfort resulting 
from cigarette smoke is quite apparent and 
needs little further explanation. For the sake 
of documentation. Petitioner refers the Ad
ministrator to a letter in the AMA News, 
April 7, 1969, written by Dr. Ralph Berg of 
Spokane, Washington, and resultant replies 
to the letter by other physicians. These let
ters will.Pe found in the Appendix along with 
a small sample of others. 

V. IMPLEMENTATION OF PROPOSED RULE 

There appear to be various means by 
which to accomplish the objective of the 
proposed rule: the separation of smokers 
and non-smokers on commercial air carriers. 
Merely for the purpose of demonstrating 
several means by which this could be accom
plished at no cost to the rairlines and no in
convenience to either the smoking or non
smoking passengers, a number of possible 
alternatives for implementing the proposed 
rule are set out below : 

(1) Non-smokers would be seated from the 
rear of the aircraft while smokers would 
be seated from the front, and the order would 
be interchanged equitably. Thus, on all but 
capacity flights , there would be an effective 
barrier of several rows of seats between the 
two groups. 

(2) Non-smokers would be seated on the 
left side of the aircraft while smokers would 
be seated on the right, possible alternating 
if necessary to ach:ieve fairness. If one side 
became full the overflow could be seated at 

Men Girls 1 Women Total Percent 

71 21 139 250 100. 0 
54 14 96 173 69.2 
28 2 38 73 29. 2 
26 5 43 79 31.0 
15 10 31 63 25. 2 
4 0 6 10 4. 0 
7 0 7 14 5. 6 
6 0 14 23 9. 2 
6 0 5 11 4.4 
2 2 10 16 6. 4 

the rear of the other section. Thus, on most 
flights and for most passengers, the center 
aisle would be an effective barrier between 
the two groups. 

(3) Blocks of seats, perhaps in group of 
five rows, would be labeled for the use of 
smokers and non-smokers alternatively by 
the use of easily movable markers. As these 
small sections filled up appropriate adjust
ments for the particular ratio of smokers 
and non-smokers could be made by the stew
ardesses. 

Obviously, there are many alternatives not 
suggested in this petition that would ac
complish the desired objectives. Most public 
transportation systems have, at one time or 
another, effected some means of separa.ting 
smokers and non-smokers, and such separa
tion by the air carriers would be in accord
ance with the statutory intent of developing 
a "coordinated transportation service [ 49 
U.SC. 1651(b)(1)] . Smoking cars on trains, 
and various bus regulations, have dealt with 
this problem. Certainly the imaginative per
sonnel working for the Administrator, .1nd 
for the major airline companies, cMI develop 
a. simple, inexpensive, yet effective means of 
dealing with this hazardous and annoying 
situation without inconveniencing any of the 
passengers. 

Enactment of Petitioners' proposed rule 
would have no detrimental effects on alir car
rier service and, indeed, would merely involve 
a designation of certain seats in which smok
ing would be permitted and would not in
volve any structural changes in the aircraft. 
There would also be no inconvenience caused 
in the preflight preparations. Both smoking 
and non-smoking passengers would purchase 
the same tickets, and make the same res
ervations, as is now done. There would be 
no problem of an imbalance of smokers or 
non-smokers, ·becauf?e the solutions suggested 
above contemplate a flexible policy. 

The most significant argument in favor of 
smoking sections is a basic one: the use 
of such sections would not infringe the rights 
of any smoker, but would give non-smokers 
the rights which they have been deprived 
of in the past--the right to breathe unpol
luted .air. While no passengers would be 
harmed, or inconvenienced, a large number 
would be greatly benefitted. This clearly in
cludes the courteous smoker who might oth
erWise be deterred from enjoying a cigarette 
by his concern for the health and comfort 
of passengers next to him. 

VI. CONCLUSION 

The Federal A viattion Administration and 
the Department of Health, Education and 
Welfare are scheduled to begin a joint 12-
month study "to measure the amounts of 
tobacco smoke contaminants in .air transport 
aircraft." (Department of Tramsportation 
Release No. 69-108, 19 September, 1969). This 

study will attempt to "measure the amounts 
of carbon monoxide and other impurities in 
both cockpit and passenger cabin areas." 

The results of this study Will not be re
ported until late in 1970 or early in 1971. 
There is no rational justification for the Ad
ministrator to wait for the results of this 
study before requiring smoking sections on 
airplanes. Little benefit would be gained from 
such a delay, particularly since the study 
is expected to re-confirm conditions already 
known to exist. Non-smokers have for too 
long been subjected to the unreasonable haz
ards oaused by tobacco smoke. 

This petition has presented sufficient evi
dence upon which the Administrator can and 
should conclude that tobacco smoke in the 
passenger compartment of an airplane con
stitutes a severe and substantial threat to 
the health, safety, and comfort of non
smokers; so severe, and so substantial, that 
nothing short of the immediate enactment 
of the proposed rule would be an acceptable 
remedy. 

It is elementary that where there is doubt 
as to the danger of an act or substance that 
doubt should be resolved in favor of pro
tecting the public health and safety, par
ticularly where this can be done with sub
stantially no inconvenience and at no cost 
to any party. The health of th·e majority of 
Americans including: 

( 1) the 49 % of all American males over 17 
who do not smoke; 

(2) the 66 % of all American females over 
17 who do not smoke; 

( 3 ) the over 30 million Americans who 
have pre-existing conditions making them 
particularly susceptible to cigarette smoke; 

(4) and all non-smoking children, par
ticularly the estimated 12 million who have 
pre-existing medical conditions, making 
them particularly susceptible to cigarette 
smoke; should not be wagered on the chance 
that an investigation would show that it 
might not be seriously endangered. Many of 
the components of cigarette smoke--e.g .• 
nicotin~are recognized as drugs, and the 
law requires that with respect to drugs doubt 
is to be resolved in favor of the consumer. 
[See generally 21 U.S.C. 301 et seq.] Tobacco 
smoke has clearly been identified as both an 
irritant and as a strong sensitizer 2 and, 
under the Hazardous Substances Act, doubt 
as to these are to be resolved in favor of 
the public safety and health. [15 U.S.C. 1261 
(f) (1) (A) and 1262(a) (1) .] A most strik
ing recent example of this policy was the 
recent decision of the Secretary of Health, 
Education, and Welfare to restrict the sale 
of products containing cyclamate because a 
dosage 50 times greater than normal human 
consumption caused cancer in mice. Indeed, 
this policy is required ·by the statute for food 
additives which have been shown to be ca
pable of causing cancer. [21 U.S.C. 348(c) 
(3); see Bell v. Goddard, 366 F.2d 177 (7th 
Cir. 1966) .] Whether directly applicable or 
not, these statutes are a clear indication of 
long standing congressional intent which 
should be followed. 

Petitioners respectfully submit that they 
have shown that: 

( 1) they are interested persons with stand
ing to petition for the proposed rule; 

(2) that the statute gives the Adminis
trator the power, and indeed even the duty, 
to promulgate rules for the protection of 
passengers from safety hazards within the 
aircraft; 

(3) that the Administrator has consist
ently utilized this power, and recognized 
this duty, to promulgate rules to provide for 
the safety of passengers from hazards with
in the aircraft, and that the proposed rule 

2 See, e.g., Hansel, Clinical Allergy (1953) 
("Tobacco smoke may act as a (1) primary 
irritant, (2 ) secondary irritant in an allergic 
individual, (3) a primary sensitizer." 
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would be consistent with others previously 
issued; 

(4) that the overwhelming weight of the 
medical evidence indicates that unrestricted 
smoking aboard aircraft creates a clear and 
present danger to the safety and health of 
an estimated 30 million people who because 
of pre-existing medical conditions are par
ticularly susceptible to tobacco smoke; 

(5) that a number of studies have indi
cated that unrestricted smoking in enclosed 
environments like aircraft creates an invol
untary and inflicted health hazard to every 
passenger; 

( 6) that the proposed rule could be ef
fectuated without cost to the airlines or in
convenience to passengers; 

(7) and that any doubt ·as to safety and 
health of passengers must be resolved in 
their favor. 

Therefore Petitioners respectfully request 
that the Secretary and the Administrator 
promulgate the proposed rule, and that the 
Petitioners be made parties to any related 
proceedings with the righlt to further sup
port their proposed rule. 

Respectfully submitted, 
JOHN F . BANZHAF I!I!, 

Attorney joT Petitioners. 

S. 3258-INTRODUCTION OF A BILL 
RELATING TO JURISDICTION FOR 
ALASKA RAILROAD SUIT . 

Mr. STEVENS. Mr. President, I intro
duce for appropriate reference a bill that 
will authorize the U.S. District Court for 
the district of Alaska to hear, determine, 
and render judgment on the claim of the 
State of Alaska that the Goldstream for
est fire near Fairbanks, Alaska, which 
occurred in August 1966, was approxi
mately caused by the negligent operation 
of the Alaska Railroad. The State seeks 
to collect for damages done to the land 
which was burned and for the cost in 
controlling and extinguishing the fire. 

Upon discovery of the fire in August 
1966, men and materials were rushed to 
the fire. The cost to the State of Alaska 
as billed by the United States was $266,-
225.23. However, because the State claims 
that the fire was proximately caused by 
the negligent operation of the railroad, 
an instrumentality of the United States, 
the U.S. District Court for Alaska seeks 
the authority to hear and determine the 
claim of the State. 

The PRESIDING OFFICER. The bill 
will be received and appropriately re
ferred. 

The bill <S. 3258) to confer jurisdic
tion on the U.S. District Court for the 
District of Alaska to hear and determine 
the claim of the State of Alaska for a 
refund of a sum paid to the United States 
for firefighting services, introduced by 
Mr. STEVENS, was received, read twice by 
its title, and referred to the Committee 
on the Judiciary. 

S. 3259-INTRODUCTION OF A BILL 
ESTABLISHING THE BUNKER HILL 
NATIONAL HISTORIC SITE 

Mr. KENNEDY. Mr. President, I in
troduce for myself and for Mr. BROOKE, 
Mr. CoTTON, Mr. MciNTYRE, Mr. DoDD, 
and Mr. RIBICOFF, a bill to establish the 
Bunker Hill National Historic Site. I ask 
unanimous consent that the bill be print
ed in the RECORD at the conclusion of my 
remarks. 

On June 17, 1775, a highly disorganized 
band of patriots-made up of militiamen 
from Massachusetts, New Hampshire, 
and Connecticut-decided to take Bunker 
Hill and drive the British from Boston. 
Only 2 months after the opening of hos
tilities of the Revolutionary War it be
came apparent to the patriots that the 
British strategy was to occupy all of the 
hills surrounding Boston Harbor. In this 
way, both the city and the harbor would 
be secure and open to the free movement 
of the British military. 

And so 1,200 patriots, under cover of 
night, were sent to seize Bunker Hill 
which overlooked the Mystic River from 
Charlestown, Mass. By mistake, the 
patriots arrived at Breeds Hill-a smaller 
hill nearer to the city of Boston-and 
worked through the night in preparation 
for battle. Working silently, they were 
undiscovered until daybreak-when the 
British warships anchored below opened 
an ineffective fire. 

Reinforcements were sent to aid the 
band and they were deployed on both 
Breeds and Bunker hills. The British 
army began its attack-marching in solid 
lines up the hill to meet the patriots who 
were protected by the trenches and 
fences they had built in the night. By 
holding their fire until the British were 
well within range, the patriots repulsed 
the British twice in a bloody exchange of 
gunfire. Faced with a third assault by 
the well-armed British, the Americans 
who were now short of gunpowder were 
forced to withdraw and finally suffered 
defeat. 

But in the light of day, defeat was 
turned into a moral victory as the patri
ots learned they had the ability to repell 
the enemy and inflict substantial losses 
while suffering few among their own 
men. The difference in fighting styles be
tween the Americans and the British 
militia-first revealed at the Battle of 
Bunker Hill-was to be of great signifi
cance throughout the war and was cer
tainly, in the early days of battle, con
tributory to the Americans' belief that 
they would emerge as the victor in their 
fight for independence. 

The Revolutionary War gave birth to 
this Nation of freedom and of free men. 
The memory of the courage of our early 
patriots is treasured in the hearts of all 
Americans. The sites involved in the bat
tles of the American War of Independ
ence are a significant part of the visual 
history of our Nation. They should be
long to the Nation-to be restored and 
preserved as part of our American 
heritage. 

The bill I introduce today, with the 
encouragement of the Commonwealth of 
Massachusetts, would allow the Federal 
Government to accept the existing 
Bunker Hill Memorial on behalf of the 
Nation and declare it a National His
toric Site. 

As we approach our bicentennial year, 
it is appropriate to prepare the sites of 
the American Revolution for the educa
tion and inspiration of those millions of 
American and foreign visitors who will 
come to Massachusetts-and to the 
other original colonies-to share in the 
history of this Nation's birth. 

I ask my colleagues to support this bill 
and other similar bills designed to make 
this and other historically significant 
sites of the Revolutionary War part of 
our National Park System. The Nation 
born on the battlefields of the Revolu
tionary War is, today, the greatest Na
tion in the world. It bas achieved its 
greatness, in part, through a steadfast 
adherence to the same principals of free
dom which drove our American patriots 
to engage in a war of independence. 

The sites and the memory of that war 
are part of the history of every American. 
Surely, the remaining evidence of that 
history should belong to all of us. There
fore, I am pleased to introduce this bill 
and I hope it will have your support. 

The PRESIDING OFFICER. The bill 
will be received and appropriately re
ferred; and, without objection, the bill 
will be printed in the RECORD. 

The bill <S. 3259) to authorize the 
Secretary of the Interior to establish the 
Bunker Hill National Historic Site in the 
city of Boston, Mass., and for other 
purposes, introduced by Mr. KEN
NEDY, for himself and other Senators, 
was received, read twice by its title, and 
referred to the Committee on Interior 
and Insular Affairs, as follows: 

s. 3259 
Be it enacted by the Senate and House of 

Representatives oj the United States oj 
America in Congress assembled, That the 
Secretary of the Interior is authorized to ac
cept the donation by the Commonwealth of 
Massachusetts of approximately four acres 
of land and improvements thereon in the 
district of Charlestown, city of Boston, known 
as Bunker Hill Monument, and to establish 
such property as the Bunker Hill National 
Historic Site. 

SEc. 2. The Bunker Hill National Historic 
Site shall be administered, protected, and 
developed by the Secretary of the Interior in 
accordance with the provisions of the Act 
of August 25, 1916 (39 Stat. 535), as amended 
and supplemented (16 U.S.C. 1 et seq.), and 
the Act of August 21 , 1935 ( 49 Stat. 666; 16 
U.S.C. 461-467). 

SEc. 3. There are hereby authorized to be 
appropriated such sums as are necessary to 
carry out the purposes of this Act. 

ADDITIONAL COSPONSORS OF BILLS 
s. 1933 

Mr. HARTKE. Mr. President, I ask 
unanimous consent that, at the next 
printing, the names of the Senator from 
Tennessee <Mr. BAKER), the Senator 
from Nevada (Mr. CANNON), the Senator 
from New Hampshire (Mr. CoTTON), the 
Senator from Rhode Island <Mr. PAs
TORE), the Senator from Vermont <Mr. 
PROUTY), the Senator from Louisiana 
(Mr. LoNG), the Senator from South 
Carolina <Mr. HoLLINGs), the Senator 
from Hawaii <Mr. INOUYE), the Senator 
from Virginia <Mr. SPONG), the Senator 
from Rhode Island (Mr. PELL), the Sen
ator from Kansas <Mr. PEARSON), the 
Senator from New York (Mr. GooDELL), 
the Senator from Oregon <Mr. HAT
FIELD), the Senator from Connecticut 
(Mr. RIBICOFF), the Senator from South 
Dakota (Mr. McGOVERN), the Senator 
from Maryland (Mr. MATHIAs), the Sen
ator from Pennsylvania (Mr. ScHWEIK
ER) , the Senator from Massachusetts 
<Mr. BROOKE), the Senator from Alaska 
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<Mr. GRAVEL). the Senator from Georgia 
(Mr. TALMADGE), the Senator from In
diana (Mr. BAYH), the Senator from 
Idaho <Mr. CHURCH), the Senator from 
California (Mr. MURPHY), the Senator 
from New Mexico (Mr. MoNTOYA), and 
the Senator from Pennsylvania <Mr. 
ScoTT), be added as cosponsors of S. 
1933~ providing for Federal railroad 
sa.fety. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

S.3163 

Mr. GRIFFIN. Mr. President, I ask 
unanimous · consent that, at the next 
printing, the name of the Senator from 
Nevada <Mr. BIBLE) be added as a co-
sponsor of S. 3163, to provide for a Whlte 
House Conference on Indian Affairs. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

CONTROLLED DANGEROUS SUB
STANCES ACT OF 1969-AMEND
MENTS 

_ AMENDMENT Nf). 436 

Mr. ERVIN (for himself, Mr. BAYH, 
Mr. BURDICK, Mr. COOK, Mr. EASTLAND, 
Mr. FONG, Mr. HART, and Mr. MATHIAS) 
submitted an amendment, intended to 
be proposed by them, jointly, to the bill 
<S. 3246) to protect the public health and 
safety by amending the narcotic, dep-res
sant, stimulant, and hallucinogenic drug 
laws, and for other purposes, which was 
ordered to lie on the table and to be 
printed. 

SEVERE PENALTIES FOR PROFES
SIONAL DRUG MERCHANTS UN:
DER THE CONTROLLED DANGER
OUS SUBSTANCES ACT OF 1969 

AMENDMENT NO. 437 

Mr. TYDINGS. Mr. PresidentS. 3246, 
the Controlled Dangerous Substances Act 
of 1969 carries an explicit warning to 
profession·al dangerous drug merchants 
that the Federal Government is prepared 
to impose upon them penalties which in 
severity will match the depravity of their 
crime. These penalties will be at a level 
which should serve to deter large scale 
drug trafficking. 

The severe professional criminal pen
alties are in large part a product of my 
efforts in the Judiciary Committee, 
where I offered the penalties in the form 
of an amendment. I am gratified that the 
amendment was accepted by the commit
tee. The penalties are also a reflection 
of the penal provisions for professional 
drug merchants- as set forth 1n s .. 3071, 
the Distrkt of Columbia Comprehensive 
Drug Abuse and Narcotics Crime Act of 
1969, which I introduced on October 27, 
1969. The Senate Committee on the Dis
trict or Columbia, of which I am chair
man, is currently holding hearings on 
this bill. 

Mr. President, there is no more despic
able criminal than one who engages in 
large-scale importation and wholesale 
and retail distribution of addictive drugs. 
Not only does he debase the lives and 
exhaust the financial resources of thou
sands of addicts who fall victim to his 
drugs, but also, through them, he is re
sponsible for ravaging society with 
countless muggings, robberies, and other 

serious crimes; perpetrated to support the 
addicts• .habits .:l~ this regard, a recent 
study of men alfihitted to District of Co
lumbia j.a.i.l~evealed that 45 percent evi
denced drug use ·mmediately prioT"to ar
rests. The nrarjor drng traftlckerS" also rob 
the publfe purse of millfons of dollars 
througli th'e ··costs incurred in narcotics 
law eruorcement and> treatment andre
habilitation of addicts~ 

Unfortunately, tba ·profits produced by 
this nefarious a<:tivity are great .. Three 
hundred and fifty dollars worth of pure 
opium purchas.ec4a.broad can be parlayed 
into $22{),r000 wbgn ·sold as heroin to 
the addietl,s on. owr streets. For tltis rea
son, the .imp rt~tion ~nd distribution of 
narcotics is· er.ganize<t crime's Jl;lajor U
legal activity next to gambling. 

Because,t}le d~mage wrought upo:Q so
ciety is so pervasive- and- the profits 
reaped -in reMJ.rn ·l;)y he criminal) so lu
crativ~. sti:tt prbt~-!Aal sanctions are not 
only justified but essential -to deter the 
activity. 1'P~ .,Pas.t Co~issioner of the 
Bureau _9f:t,.~<t<>tic&, Henrx L. Giordano1 
has st1ttep thi}~ underwor1a cfrug tr~f
fickers are fea til of severe penalties and 
such peoa'rties -:li~§-:a deterrent effect. 
Similarly; ,.a ;report on organized crime 
and illicit ~;r~c. il\p~J:cotics by the Sen
ate Comnnttee on G'overnment Opera
tions conciudeq.)na "long prison terms 
for trafficl{~rs are' ·e8seritia1 to effective 
drug law ~nforcepi~rit.~· . 

Likewise, In 196-~. the President's Ad
visory Commi:ks1on .. qn Narcotics and 
nt:ug Abtise ~~omJp.e1;1ded; 

The lllegai traffic 'in drugs should be at
tacked with the full power of the federal 
government. The price of participation in 
this 'traffic shoUld ·be prohibitive. 'It should 
be made too da."ngerouS- to be attractiVe. 

The provisio}la of the act pertaining to 
professional cdininaJ pen'alties is in the 
spirit of this pbilo~ophy. Section 509(b) 
of the act 'Xill subJ~ct'profess~oi}al crim
inals to imp iso · tp.enf for no Jess than 5 
years and up ·to llfe and a mandatory 
fine witlloJ1t Jtmltation, in an amount 
sufficient to exhau&t 

1
the assets utilized in 

and the _:pro~ts· obtained by the illegal 
activity. The fine is designed to com
pletely knock th~ t>rofessional oi{enders 
out of the qrug business. 

Mt. President, I believe that thts pro
vision will setv~ as notice that the Fed
eral Government will give no quarter to 
profess~o~l ,arh~,n:erchants. • 

Mr. Presldent,l..s'Lil),mit an amendment, 
intended to be, ptoptise<;i by me, to the' 
bill (S. 3246) to ..Protect the public health 
and safety by amend~g the narcotic, de
pressant; stimulant, 'ahd hallucinogenic 
drug laws, and for other purposes. 

The PRESIDING OFFICER. The 
amendment'wilf}>e received and printed, 
and will lie on 'th-e table. 

, A~NDMl!}~ NO. 438 

Mr. NELSON ... Mr President, today I 
am submitting an amendment, intended 
to be proposed by me, to the bill <S. 3068) 
to improve farm income and insure ade
quate supplies of agricultural commodi
ties by extending and improving certain 
commodity programs. The amendment 

would prevent individuals who use farm 
operations as a tax shelter from receiv
i,ng payments through Government farm 
programs. 'l'his proposal would~ prohibit 
farm payments under the wool, cotton. 
feed grains, wheat~ rice, soybean, flax, 
tobacco, and other commodity programs 
to persons who use losses Irom farming 
as a means to a void paying income tax 
on nonfarm income. 

However, I want to make it abundant
ly clear that this bill would not penalize 
the family farmer who :may legitimately 
incur losses from drought, fire, weather, 
or recognized losses from sales. In addi
tion, this measure will not affect any 
persons who now receive payments under 
the cropland a~justment program (CAP) 
since these persons must have a history 
of crop production before they qualify 
for such payments. This program is also 
vitally necessary in the total effort to 
conserve our soil, water, and wildlife. 

Our farm programs were established 
by Congress to ·assist the family farmer 
and sensible restrictions should be placed 
on farm program payments in order to 
insure that family farmers are the main 
beneficiaries of these ·programs. 

The Interna1 Revenue Service has in
dicated that 264_.000 farmers who re
ported losses on their agricultural oper
ations also received $272.million jn farm 
program payments. 

I ask unanimous consent that the full 
text of my amendment be printed at this 
pofut in the RECORD. 

The PRESIDlNG OFFICER. - The 
amendment will be received and printed, 
and the amendment will be appropri
ately referred; and, without objection, 
the amendment will be printed in the 
RECORD. • 

The amendment <No. 438) was re
ferred to the Committee on Agriculture 
and Forestry, as follows: 

AMENDMENT No. 438 
At the end of the bill add a ne.w title as 

follows: 
"TITLE XII-LIMITATlON ON BENEFITS 

"'Sec, 1201. (a) Any person who is deter
mined by the Secretary, as provided in sub
section (b) to be· engaged in farming opera
tions in any year without a reasonable ex
pectation of making a profit from such op
erations shall be ineligible in the immedi
ately succeeding year for any benefits under 
any of the programs amended or extended 
by title n, III, IV, V, VI, or X of this Act, or 
under any other Federal progran1 providing 
price support payment on any agricultural 
commodity. 

"(b)· If the net operating loss incurred by 
any person from farming operations exceeds 
$10,000 in each of any_ three years in an.y 
five-year period, such person shall be deemed 
for the purposes of subSection (a), to be 
caiTying on farming operations in the last 
year of such fiYe-year period..without a rea
sonable expectation of making a profit, un
less such person oan show, in accordance 
witti su.ch rules and regulations· as. the Secre
tary may prescribe, that he was carrying on 
such operations with a reasonable expecta
tion of making a profit. 

T< (c) .The provlsions of this section shall 
not apply to the payment of benefits under 
the cropland adjustment program pro"t'ided 
for under title VI of the Food and Agricul
ture Act of 1965 or under any other conser
vation program lf participation in such pro
gram is not dependent on reducing the acre
age on the farm devoted to the produetion 
of a specific commodity." 
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ORGANIZED CRIME CONTROL ACT 
OF 1969-AMENDMENT 

AMENDMENT NO. 439 

Mr. CASE submitted amendments, in
tended to be proposed by him, to the 
bill <S. 30) relating to the control of 
organized crime in the United States, 
which was ordered to lie on the table 
and to be printed. 

ENROLLED BILLS AND JOINT 
RESOLUTION PRESENTED 

The Secretary of the Senate reported 
that on today, December 18, 1969, he 
presented to the President of the United 
States the following enrolled bills and 
joint resolution: 

S. 1108. An act to waive the acreage lim
itations of section 1 (b) o:f' the Act of June 
14, 1926, as amended, with respect to con
veyance of lands to the State of Nevada 
for inclusion in the Valley of Fire State 
Park; 

S. 2734. An act granting the consent of 
Congress to the Connecticut-New York Rail
road Passenger Transportation Compact; 

S. 3169. An act to amend the Atomic En
ergy Act of 1954, as amended, and for other 
purposes; and 

S.J. Res. 90. Joint resolution to enable the 
United States to organize and hold a dip
lomatic conference in the United States in 
fisca;l year 1970 to negotiate a Patent Co
operation Treaty and authorize an appro
priation thereof·. 

RETIREMENT OF MOST REVEREND 
THOMAS J. TOOLEN, ARCH
BISHOP-BISHOP OF MOBILE-BIR
MINGHAM, ALA. 

Mr. ALLEN. Mr. President, after 42 
years of outstanding leadership, the 
Most Reverend Thomas J. Toolen, arch
bishoP-bishop of the Mobile-Birming
ham Diocese, recently retired at the age 
of 83. Archbishop Tolen has been a 
powerful and influential voice in eccle
siastical affairs, a respected statesman of 
Roman Catholicism, and a beloved spirit
ual leader and administrator of the Ala
bama and Northwest Florida Diocese. 
His outstanding religious and civic ac
complishments during a long and event
ful tenure have endeared him to his 
parishioners and evoked the admiration 
and respect of the people of Alabama. 

Under the circumstances, Mr. Presi
dent, I would like to touch briefly on 
some of the highlights in the brilliant 
career of service of Archbishop Toolen 
so that the public might more fully ap
preciate his accomplishments. 

In 1927, a young bishop from Balti
more, Md., came to serve the Catholic 
Church in Alabama and Northwest Flori
da. He has served for 42 long and fruitful 
years, tirelessly and with loving care. 

The growth of the church under his 
guiding hands has been monumental. 
The prestige of the Catholic Church has 
developed remarkably during nearly a 
half century administration of this be
loved archbishop of the Southland. Under 
his expert care Catholic institutions mul
tiplied throughout the diocese. His con
stant concern for youth, the poor, and the 
orphaned marked his long career. A net
work of Catholic schools dot the Alabama 
countryside as a testimony of his regard 

for religious education at every level. He 
was instrumental in building hospitals, 
nursing homes, churches, and colleges. 
He cooperated in civic endeavors spon
sored by the community. 

Archbishop Tool en often traveled the 
length and breadth of his beloved Ala
bama and northwest Florida, where he 
learned to know and love the innumer
able souls entrusted to him. His deep love 
for the people inspired them to labor 
diligently for the church, for the State 
of Alabama, and for the country he loves 
so well. 

Countless accomplishments, religious 
and civic, mark his career as one of the 
greatest bishops of U.S. history. Those 
who know him, love him, and work with 
him recognize him as a holy man, an en
ergetic prelate, and a patriot of the 
noblest degree. 

Mr. President, Archbishop Toolen's 
recent retirement to honorary status was 
an event of great interest to the people 
of our State. A recent issue of the Bir
mingham News, Birmingham, Ala., de
voted a feature article to the event. In 
recognition of the accomplishments of 
Archbishop Toolen and as a token of 
respect for a life of tireless effort and 
outstanding achievement, I ask unan
imous consent that the feature article 
on his retirement be printed in the 
RECORD. 

I extend my hearty congratulations 
and sincerest best wishes to Archbishop 
Toolen. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
[From the Birmingham News, Oct. 26, 1969] 

"HAPPY YEARS" FOR THE ARCHBISHOP 

(By George M. Cox) 
MoBn.E.-It was twilight, and another busy 

day was nearing an end for the new titular 
Archbishop of Glastonbury. 

In the solitude of his comfortable apart
ment in the episcopal residence in Mobile, 
he relaxed in a favorite easy chair, stroked 
intermittently at a crop of snow-white hair 
accentuating blue eyes and a ruddy com
plexion, and reminisced about what others 
see as a remarkably active and productive 
life. 

"Regrets?" 
It was in a tone of inquisitive surprise that 

The Most Rev. Thomas J. Toolen responded 
to questions about his personal post-retire
ment thoughts a week after Pope Paul VI 
accepted his resignation as the archbishop 
of the Mobile-Birmingham Catholic Diocese 
because of physical reasons. 

"I have no regrets," he said firmly, "because 
my 42 years as head of the diocese were very 
happy years. They were made that way by the 
people I love so much." 

Recognized as the nation's elder statesman 
of Roman Catholicism because of his long 
tenure as spiritual leader and chief diocesan 
administrator of Alabama and Northwest 
Florida, the 83-year-old Archbishop Toolen 
now has another title bestowed on him by 
Pope Paul-honorary Archbishop of Glaston
bury, a diocese that once flourished in Eng
land but now inactive. 

He will continue to live at the Cathedral 
Residence at 400 Government St. in Mobile. 

Time, to be sure, has taken a toll on the 
venerable prelate. 

He probably Will ·be unable to continue his 
regular trips to his beloved Ireland, where 
his parents were born and where he has 
recruited ma,ny priests and sisters to serve in 
his diocese. 

But he still intends to make as many trips 
as he can to Birmingham to visit his grand
niece, Mrs. AI Lucas Jr., and her seven chil
dren. They are the apples of the archbishop's 
eye. 

"She is all I have left," he says of Mrs. 
Lucas. "And if you want to figure our rela
tionship closer, just get out your pencil and 
a computer-my sister was the grandmother 
of the mother of those seven wonderful chil
dren." 

If the four-score and three years have cut 
into Archbishop Toolen's physical activities, 
they haven't blunted hfs Irish wit and en
thusiasm at all. 

On the day the Vatican was announcing 
acceptance of his resignation, Toolen was ad
dressing a dinner of the Diocesan Councll of 
Catholic Women in Birmingham. The news 
was out, and tears gliste'hed on many a 
feminine face in that audience. 

"This was no time to be emotional," he 
says. "So I just got up to the mike and started 
telling jokes!" 

The crying stopped. 
His hobby is still traveling ("depending, 

of course, on the doctor"). He still likes to 
work long days, although recent illnesses have 
curtailed them. "I used to get up at 4:45 in 
the morning," he says, "and say my Mass at 
5:30. Now they make me stay in bed until 6 
and say my Mass at 7:30." 

Both Archbishop Toolen and his physician 
describe his current physical condition as ex
ceptional. Immediately upon his recent re
turn from Birmingham, he checked into a 
hospital for a head-to-toe check and came out 
in top shape for a person of his age. 

"Of course," he explained, "I have been a 
diabetic for 20 years. But diabetes never kills 
anyone if they have sense enough to take care 
of themselves." 

The archbishop keeps abreast of national 
and world affairs by reading as many news
papers and magazines as he can. 

"But there's so much happening in the 
world today it seems that sometimes you just 
have to keep on reading," he laughed. 

In his long service as bishop and arch
bishop, what does he consider his greatest ac
complishment? 

"Covering the diocese with churches and 
schools," he responded. "We have erected at 
least 600 buildings and see that they are kept 
in good shape. We have established a wonder
ful institution of schools and spiritual so
cieties through which we tried to unite the 
people." 

Any disappointments? 
"None big enough to keep me awake at 

night. I have not had an unhappy day in 
Mobile or elsewhere in the diocese. We have 
finished everything we started and my 42 
years have been happy, happy years. This is 
because the people I love-and I really love 
people-made them that way." 

Archbishop Toolen rarely displays outward 
signs of unhappiness, but if you press him 
hard enough about hippies, yippies, campus 
riots, LSD, marijuana, attacks on policemen 
and sexual permissiveness, he will give you¥ 
his opinion of the cause and cure. 

"Some people have left God out of all 
things," he says. "Their principle is that 
there is no God. If you have no respect for 
God, you can have no real respect for your 
country or your fellow man. Sometimes I 
fear that all this lawlessness over the nation 
Will eventually destroy us." 

And the cure? 
"Get back to church. Get back to God. If 

minorities refuse to respect the law of man, 
then the only possible hope for relief is to 
try to get them to respect the law of God." 

Archbishop Toolen said the same minori
ties screaming today for freedom "want free
dom only for themselves. If you argue or 
disagree with them, then they claim you are 
interfering with their freedom. These groups 
should recognize the fact that when they 
use the wonderful opportunities America has 
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given them, then they should at the same 
time accept the obligations tha..t go with 
them." 

Last Wednesday's moratorium against the 
war-how did he view that? 

"It seems that a small minority has no 
sense of patriotism. Our boys are over there 
fighting and sacrificing their lives, and over 
here they are not receiving complete sup
port. Some organizations simply have to be 
fomenting and encouraging all this unrest 
and agitation." 
, Born in Baltimore, the eminent church

man observed his 59th year as a priest last 
month. Prior to his resignation and the 
three-way division of the diocese, Archbishop 
Toolen directed the work of 118 parishes, 48 
missions, 178 priests, 60 schools and nearly 
20,000 students. He was the spiritual leader 
of 143,000 Catho!ics in Alabama and North
west Florida. 

He is a close friend of the Most Rev. John 
L . May, the 47-year-old auxiliary bishop of 
Chicago, who has been named by Pope Paul 
as the new bishop of the Mobile diocese. The 
Most Rev. Joseph G. Vath, former auxiliary 
to Archbishop Toolen, will become bishop of 
the Birmingham diocese after the Alabama 
separation. 

There is no date yet set for the installa
tion of either Bishop May or Bishop Vath, 
but ceremonies to be held in both Mobile 
and Birmingham probably will be attended 
by the Vatican's apostolic delegate, who is 
headquartered in Washington. 

Bishop May, as president of the Catholic 
Extension Society, has been "very kind to 
the Mobile-Birmingham diocese in helping 
to establish missions and churches," the 
archbishop said. 

The Most Rev. Fulton J . Sheen, D.D., who 
resigned Wednesday as bishop of Rochester, 
N.Y., is a 25-year friend of Archbishop Toolen 
and the two are expected to get together in 
Mobile, perhaps Monday. Bishop Sheen will 
speak at Biloxi, Miss., on behalf of Hurricane 
Camille victims and then will make a special 
trip to Mobile to see Archbishop Toolen. 

Bishop Sheen was instrumental, through 
the raising of funds, in the erection of the 
Blessed Martin de Porres Hospital in Mobile 
and also in the rebuilding of a church for 
Our Lady of Fatima parish in Birmingham, 
which had been destroyed by fire. 

In the sunset of his illustrious career, 
Archbishop Toolen will continue to serve the 
diocese in an advisory capacity whenever he 
is called upon. 

He joins the ranks of the old soldiers , 
once described by a famous general as men 
who never die but simply fade away. 

HEALTH CARE-THE EUROPEAN 
WAY 

Mr. KENNEDY. Mr. President, this 
week the Philadelphia Inquirer pub

-lished a series of five major articles on 
health care in the United States and in 
three representative European nations. 
The series, entitled "Health Care-t~e 
European Way," by Donald C. Drake, 1s 
an extensive comparative analysis of the 
virtues and defects of the American 
health care system and the systems of 
health care in Britain, Sweden, and 
Germany. 

Many of us in Congress and across 
the Nation are deeply concerned about 
the current crisis in the organization, 
delivery, and financing of health c~re in 
the United States. Two days ago, m an 
address in Boston as a part of the Lowell 
lecture series, I had the opportunity to 
discuss a number of the critical issues of 

health policy now facing the United 
States, including what I believe is the 
growing recognition of the need for a 
comprehensive national health insur
ance system, capable of bringing high 
quality health care to all our citizens. 
In our efforts to improve our own sys
tem, we can learn a great deal from the 
European experience. I, therefore, ask 
unanimous consent that the series of 
articles from the Philadelphia Inquirer, 
including an introductory article an
nouncing the series, be printed in the 
RECORD. 

There being no objection, the items 
were ordered to be printed in the REc
ORD, as follows: 
[From the Phila..delphia (Pa.) Inquirer, 

Dec.7,1969] 
MEDICAL CARE ABROAD STUDIED IN FivE-PART 

SERIES 

Beginning next Sunday, The Inquirer will 
publish a series of articles examining the 
health care systems of European countries 
against the context of usage in America. 
The five-part series, "Health Care: The Eu
ropean Way," by Inquirer medicine-science 
writer Donald C. Drake, is part of a continu
ing investigation of the costs, effectiveness 
and administration of health care which The 
Inquirer began in September. 

The series will compare the methods of 
England, Sweden and Germany with those in 
the United States, with the purpose of show
ing strengths which Americans might emu
late and weaknesses they should avoid. 

FIVE-WEEK TOUR 

The information was accumulated during 
a five-week tour of the three countries and 
their facilities, in addition to five weeks of 
interviews with officials in the United States 
to gather comparative material. 

All told, the European part of the report 
involved interviews with more than 60 offi
cials, doctors and government representa
tives in the three countries, tours of several 
hospitals and health facilities , and on-the
street interviews with the people getting the 
care. 

The five parts are: 
Sunday, Dec. 14--An overview of the three 

systems showing how the U.S. information on 
these systems has been completely distorted 
by special interest groups that go over there 
only to get information to support their bias. 

Monday-A study of the British system 
which does have many faults-the general 
practitioner is something of a second-class 
citizen in the medical community-but 
neither doctor nor patient would think of 
abandoning the system, despite what the 
AMA says. 

Tuesday-The Swedish system. This pro
gram is probably one of the best in the world 
yet Sweden-both the public and private 
sector-spends less on health care per capita 
than the United States. 

Wednesday-the German system. This is 
the least known here but is perhaps the most 
likely to work in this country-at least at 
this time, because it does most to preserve 
the private enterprise medical system. 

Thursday-This article will pose problems 
that will confront the United States on the 
basis of what European countries already 
know and make some suggestions on what 
the U.S. course should be. One of the least 
tasteful thoughts is that the United States 
is not now and might never be in the posi
tion of guaranteeing all of its citizens the 
same high quality care. Perhaps a two-class 
system will be required. The public class will 
be guaranteed a high level of minimum care 
but the more a:ffiuent will be able to pur
chase a..dditional care. 

[From the Philadelphia Inquirer, Dec. 14, 
1969] 

HEALTH CARE-THE EUROPEAN WAY: AMERI
CAN MEDICINE STANDS To GAIN MUCH 
FROM NATIONALIZATION 

(The health care system in the United 
States is in serious trouble. Some authorities 
believe America should adopt a program sim
ilar to some of those in Europe. Others vio
lently disagree. Amid the heated disputes, 
facts are scarce. This is the first of five arti
cles on medical care written after a five-week 
tour of European countries as part of a con
tinuing Inquirer investigation of the U.S. 
health care crisis.) 

(By Donald c. Drake) 
Government leaders and a lot of other im

portant people are thinking of ways to im
prove the deteriorating health system in the 
United States. 

Undoubtedly the decision-makers will con
sider the experience of European nations that 
have turned to various forms of state-sup
ported and controlled medicine. 

American medicine will be in serious trou
ble, however, if our legislators base their ac
tions on the popular conceptions of European 
medicine held by meqical leaders in this 
country. 

America has a completely distorted view 
of the European systems. 

The distortion has been accepted, if not 
fostered , by American organized medicine, 
which, understandably, doesn't want to lose 
a good thing. 

The self -styled experts on the European 
systems base their "knowledgeable" views 
on cursory examinations, deliberately mis
leading reports in American medical publi
cations with axes to grind and information 
gathered from less than authoritative gripe 
sessions with foreign colleagues who justi
fiably envy some aspects of the American 
system. 

It's become something of a sport for medi
cal association officials to take vacations in 
Europe, talk to a few physicians there and 
come back with the horror tales that they 
sought to prove their preconceptions. 

Some of the myths start with misinter
pretations of factual information. 

Others are just out and out lies. 
Many of the faults attributed to na

tionalized medicine are more properly blamed 
on European medical traditions or economic 
problems gripping an entire nation. 

American medical journals are filled with 
stories written by disgruntled British physi
cians, giving the impression that every Brit
ish doctor would like to blow up the Ministry 
of Health along with the National Health 
Service. 

Interviews with more than two dozen phy
sicians and health officials in London, how
ever. failed to reveal one that did not think 
the NHS was essential, though many felt 
that some changes in its administration 
would be desirable. 

American physicians are forever telling us 
how the Swedish citizen pays the highest 
taxes in the world, blaming this on their 
health care system. 

What they neglect to mention is that the 
private and public sectors of Sweden spend 
the same or less on health care than the 
U.S. does and that other aspects of their 
highly socialized system are more responsible 
for the high taxes than the health care sys
tem. 

Other American authorities insist that so
cialized medicine is wasteful and costly. 

To support this contention they tell how 
the NHS costs the British government 130 
percent more now than it did 10 years ago. 

This bit of information taken by itself is 
disconcerting until a check of U.S. records 
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reveal that U.S. expenditures on health dur
ing the past decade have also increased-by 
exactly 130 percent. 

The startling fact is that the state, local 
and Federal governments in the United 
States already spend more per capita for 
health care than the entire NHS when cost 
of living differences are ignored. 

It has been frequently stated that so
called free service will result in enormously 
high and unnecessary usage of the system. 
This may be partly true, but in Germany, 
where patients aren't required to pay any
thing for hospitalization or an office visit, 
the utilization rate is below the average in 
America, where patients frequently have to 
pay for everything. 

European medical systems have many prob
lems but it is quite clear that the European 
doctor, who is frequently a victim of these 
problems, is more outraged by the injustices 
of the medical system in America than he 
is about the system in his own country. 

European doctors, almost without excep
tion, are shocked to read that Americans 
can be bankrupted by illnesses or that large 
segments of the American population go 
without care because they cannot afford to 
pay for it or because inadequate programs 
fail to reach the poor. 

FEELING JUSTIFIED 

The Europeans are also the victims of 
partial truths and misinformation about U.S. 
medicine but basically their antagonism to 
the American system is justifiable. 

One British physician said he understood 
that Negroes died in the street because they 
could not afford the price Of a tank of oxygen. 

This, of course, is nonsense. 
But it is true that a lot of Negro babies 

die because their mothers don't seek prenatal 
hospital care, refusing to endure the in
dignities or the long waits for a clinic visit. 

The American Medical Association says that 
no American goes without care if he needs it. 

This is not true. 
It is more accurate to say that no one in 

America is refused medical care if he seeks 
it: if he leaves his ghetto and travels across 
town to the hospital where he might have to 
wait hours for a visit with a doctor, if he is 
willing to lose the hours at work and if he is 
sophisticated enough to know that the help 
exists if only he is persistent enough to get it. 

In most European countries the philosophy 
has been established that top-notch medical 
care is a right that will be provided by the 
government without discrimination, and that 
the chances are good that the patient in the 
hospital bed next to yours is equally likely 
to be rich as poor. 

BAD ASPECTS 

There are, however, many aspects of 
European medicine that the American would 
find distasteful. · 

F1or instance, there is a sharp division be
tween hospital and nonhospital physicians. 

A heart victim could see a cardiologist 
twice a month for a year, establishing a 
strong rapport, only to discover that once he 
is hospitalized following a heart attack he 
will be forced to accept a strange hospital 
physician. 

The cardiologist he knows so well has no 
right to practice in the hospital. 

Right away this would seem to be a justifi
able argument against nationalized medicine, 
but further investigation reveals that this 
is a traditional schism, one thlllt started years 
before anyone ever thought of anything as 
humane as guaranteed medical care for all. 

Proponents Of socialized medicine, or the 
European way, are quick to say that Europe 
has found the answer to the health delivery 
problem and America should completely do 
away with its current system. 

EXTREME POSITION 

This is clearly too extreme a position to 
take. 

There are many things about the American 
system that are superior to European medi
cine. 

The most obvious example is American 
medical research, which is second to none in 
the world. 

But there are other things. 
American doctors are much more active in 

the new and promising field of preventive 
medicine. 

Five times as many Americans as Germans 
seek preventive medical care. In England, a 
medical checkup isn't even covered by the 
NHS because British physicians question its 
value. 

American hospitals are much more efficient 
in moving patients out of the hospital, 
mainly because there is a shortage of beds 
here. 

The average length of stay in American 
hospitals is many days shorter than in 
Sweden, Germany or England, countries that 
have centered their health systems on the 
most expensive unit in the medical scheme. 

Our doctors, on the average, spend more 
time with patients than European doctors 
do, even though they a.re much less likely to 
make a house call. 

GROUP PRACTICE 

We are far more advanced with the con
cept of group prBJctice, which takes over many 
of the functions that outpatient clini·cs in 
European hospitals are required to perform. 

Many European physicians and health of
ficials believe that group practice, which 
unites specialists, complicated equipment 
and technicans in an effective combination, 
is a potent aid in holding down costs. 

The European doctor who mistakenly be
lieves that American Negroes die on the 
streets for want of oxygen is ignorant of 
the fact that the majority of Americans are 
covered by insurance such as Blue Cross 
or Blue Shield, plans which are obviously 
not fulfilling their obligations to society but 
are making American medicine a much less 
brutal business than many on the other side 
of the Atlantic believe. 

Europeans generally agree that the top 
care provided here is the best in the world 
but it is provided at a great expense to a 
large segment of society that goes without 
even the most rudimentary care. 

The very real danger that exists at this 
time is that the reformers are ready to 
blindly throw away many of the advantages 
in the U.S. system for the sake of emulating 
the European plans that provide care for all. 

What, of course, is needed is a blending 
of the systems rather than a choice of one 
system over the other. 

INCENTIVE LACKING 

None of the European systems studied of
fered substa-ntial incentives to doctors to do 
a superior job. 

Many of them, in fact, reward inefficiency. 
In England, it is traditional for a British 

GP to swiftly send a patient off to the hos
pital if his care requires anything more than 
superficial treatment. 

In Sweden and Germany, patients are kept 
in expensive hospital beds for excessively 
long periods--more than twice the U.S. aver
age-simply because there is no need to 
move them out and tradition says this is 
how it should be done. 

British hospital doctors are reluctant to 
discharge patients because they are afra id 
that the overworked GP is not up to the 
task of handling pos·t-hospital care. 

The three systems considered in this se
ries-English, Swedish and German-use dif
ferent ways to meet the needs of the people. 

But they all have things in common: 
Everyone is guaranteed medical treatment 

in the doctor's office or hospital at no extra 
charge or with heavy government subsidiza
tion. 

Doctors who treat public patients outside 
of the hospital can't follow their patients into 
the hospital. 

They are all partly responsible for infant 
death rates that are below those in the U.S., 
which also has a comparatively short life ex
pectancy figure. 

The cost of maintaining the medical sys
tem is distributed over a large base that in
volves all working members of the society, 
not just those who are unfortunate enough to 
become ill. 

Each of the systems, however, meets the 
goal of guaranteed health care differently. 

In England the population is taxed and 
public patients receive no care from special
ists outside of the hospital. The GP is the 
backbone of the system. 

The system completely disregards the fee
for-service concept, spoken so highly of by 
the American Medical Association. 

In Sweden, excessive usage is discouraged 
by the requirement that patients pay full 
cost for care with the guarantee that the 
government will reimburse them for 75 
percent. 

Patients usually seek specialized care-the 
GP does not play as significant a role as he 
does in England-but they cannot choose 
their doctors in the hospital. 

In Germany, the government plays a sig
nificant but limited role by setting fee sched
ules for doctors and the premiums quasi
public insurance companies can charge. Lit
tle tax money is used in the health care 
system. 

"DOCTORS LIMITED" 

The system is essentially run by govern
ment-required professional organizations and 
the insurance companies, which represent 
employers and employes who pay the 
premiums. 

A major complaint of American doctors is 
that a nationalized medical system would 
take away the prerogatives of doctors to 
practice medicine as they see fit and sharply 
curtail the amount of money they can earn. 

None of the systems, theoretically, at least, 
dictate the way doctors should practice med
icine, but in England the system is set up in 
such a way to hamper, if not discourage, 
initiative. 

This is not true in the other two countries. 
In Germany and Sweden, physicians are 

paid on the basis of fee-for-service and the 
harder they work, the more they get paid. 

The GP makes a significantly lower salary 
in England, where his salary averages about 
$24,000 when per capita income is calculated. 

In Germany and Sweden the figure is closer 
to $30,000 which falls below the $35,000 av
erage in America but not significantly. 

The division between hospital and nonhos
pital doctors in Europe seems undesirable. 

LEARNING RESTRICTED 

Hospitals and medical centers are the prin
cipal centers of learning and it is difficult 
if not impossible, for a doctor to keep up 
with medioal advances if he is cut off from 
the intellectual mainstream. 

It also seems foolish to separate a patient 
from a doctor who is intimately involved 
with his case when the patient needs him 
most--at the time his condition becomes so 
critical that hospitalization is required. 

Contrary to reports in this country, few 
patients in any of the three countries feel 
their doctors treat them like case numbers 
or obligations imposed on them by the state 
system. 

Even in Britain, where this complaint 
would seem to be most justified, the patients 
by and large are quite happy with the treat
ment they receive. 

But then this could be accounted for by a 
different attitude Europeans have toward 
doctors. Amerioans might tend to see their 
ohysician more as a father figure. 

If America went to a socialized or na-
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tionallzed form of medicine, the number of 
cases per patient or doctor would undoubted
ly increase sharply just as they did under 
Medicare, when money restrictions were 
lifted. 

But most authorities attribute such in
creases to the fulfillment of a need that is 
not being taken care of under the old system 
and not to malingering. 

BACKLOG MISSING 

Sweden has a utilization rate of doctors 
half that of the U.S., even though 75 per
cent of care is covered by the state. But then 
Sweden doesn't have a backlog of untreated 
cases nor does it have a large poverty popu
lation, which requires more than average 
medical treatment. 

It would be foolish for the U.S. to trans
plant a medical system in toto from Europe 
because the cultures and needs are so differ
ent, but certain aspects of the various sys
tems could be incorporated into ours--cer
tainly the concept of guaranteed health care 
for all. 

Most important, our leaders must be care
ful not to discard many of the good things 
that have been developed by our doctors and 
hospitals. 

But on the other hand, they shouldn't be 
afraid to make changes simply because one 
pressure group or the other will make hys
terical predictions-e.s some did during the 
formative stages of Medicare--or because the 
privileged position of one small segment of 
the society will have to be forced to give a 
little for the sake of all the rest of that 
society. 

(From the Philadelphia (Pa.) Inquirer, 
Dec. 15, 1969] 

HEALTH CARE-THE EUROPEAN WAY: BRITISH 
PROGRAM HELPS ALL, BUT LIMITS DOCTORS' 

RANGE 
(By Donald C. Drake) 

LoNDON.-The much-publicized National 
Health Service in England is outrageously 
unfair to doctors and the level of care pa
tients get is questionable, yet few Britishers 
would think of giving up socialized medicine. 

Good, bad or indifferent, the fact remains 
that every Englishman is entitled to gov
ernment-financed health care, and that one 
benefit is so important that it over-rides most 
other considerations. 

Even the British general practitioner, who 
has every right to damn the government and 
bureaucrats who have turned him into a 
form-filling clerk, is more outraged by the 
American system than he is by his own. 

PUBLIC ACCEPTANCE 

Said one London GP in an interview: 
"I certainly can understand why your doc

tors don't want socialized medicine, but it's 
beyond me how they have convinced their 
patients and their government that it 
wouldn't be in the public's interest." 

Said a British medical writer who had been 
covering the NHS for five years: 

"We in this country are horrified to read 
of the inhuman way your doctors criticize 
socialized medicine. If they knew what they 
were talking about, they wouldn't dare say 
the things they do. In the American system 
the primary concern is for the doctor and not 
the patient. In Britain the concern is for 
the patient." 

An American visitor getting a first-hand 
look at the famous British system is dis
turbed by what he sees and hears. 

Working on a five-minute appointment 
schedule, GPs frequently don't bother with 
physical exams because it takes too long for 
the patient to undress and dress. 

"Complicated" cases that require more 
than 10 minutes or "sophisticated" equip
ment like an electrocardiograph, standard 
equipment in the offices of many American 
practitioners, are frequently packed off to the 
hospital. 

Twenty to 30 percent of the patients in a 
doctor's waiting room are there only to have 
a variety of forms filled out, mostly to en
title them to government sickness insurance. 

NHS patients must go to the hospital if 
they want to see a specialist, or else pay the 
fees of a private physician. Only private spe
cialists practice outside of hospitals in Eng
land. 

The plight of the English physician is a 
vivid example of what happens when the pro
fession refuses to offer alternatives and lets 
the politicians take the initiative as the 
English doctors did during the forinative 
stages of the NHS and the American doctors 
are doing now whne our government consid
ers changing the U.S. system. 

American authorities discredits the British 
system for the wrong reasons. 

They say, for instance, that the NHS 
should be abandoned because it has become 
too expensive, pointing to a 130 percent in
crease in its budget during the past decade. 
They neglect to add that expenditures for 
medical care in the U.S. also have jumped by 
exactly 130 percent since 1958. 

The problem is not that the system is so 
expensive but that England, a nation with 
serious money problems, is not spending 
enough for the service its politicians prom
ised the voters. 

The NHS spends an average of only $67 
per person each year, compared to the $145 
Sweden spends annually per capita on its 
program and the U.S. average of $294, which 
includes both public and private expendi
tures. 

SIMPLE SOLUTION 

Many, though certainly not all, of the 
problems with the NHS could be solved by 
simply spending as much on hea-lth care as 
other nations do. 

A British GP gets a ludicrously low $2.58 a 
year from the NHS for each patient signed 
up with him no matter how many times he 
sees the patient during that period. 

The average GP has 2470 patients on his 
list-the most he can legally have is 350{}
and he sees about 200 of them each week, al
most half of them on house visits. 

This compares to the American GP, who 
has an average of 130 office visits and makes 
a paltry three house calls a week. 

As a result of tight finances, the most a GP 
is likely to make, even with additional money 
coming in for the performance of special 
screening tests and the treatment of per
sons under 65, is $12,000 and many GPs say 
this estimate is generous. 

THmTY PERCENT LEAVE 

Considering that the per capital income 
in England is half the U.S. figure, the $12,000 
would be the equivalent of $24,000, but this 
is $11,000 below the U.S. average and about 
$6000 below the average in Germany and 
Sweden. 

Largely as a result of low income and other 
inconveniences, Berlin loses to other coun
tries, by one estimate, the equivalent of 30 
percent of the doctors its schools graduate 
each year. (others cut this figure in half but 
it is still a substantial loss.) 

Doctors insist they should be making about 
twice as much as they do but this isn't their 
only complaint with the system. 

Another problem is that medicine has be
come intellectually deadening for the GP. 

Hard-pressed for time, the GP is forced to 
send medically interesting cases to the hos
pital, which explains why the NHS spends 
20 percent more of its budget on hospital 
care than the public and private sectors of 
American medicine do. 

Since England's hospital admission rate of 
71 patients per 1000 population is 37 percent 
below the U.S. average, the larger expendi
tures are accounted for by unusually large 
outpatient clinics and an average length of 
stay more than six days longer than the 
8.5-day U.S. average. 

One source in England said that hospital 
physicians are reluctant to discharge patients 
quickly for fear that the harried GP just 
wouldn't be up to the demands that the 
patient's post-hospital care woUld require, 
hence a costly waste of a hospital bed. 

Hospital specialists do better than the GP 
and, especially in teaching hospitals, have 
more time to spend with the patient, but the 
schedule is still tight. 

SURGEONS PROFIT 

The top salary a surgeon at prestigious 
Guy's Hospital may make is $25,000, equiv
alent to an American surgeon when the per 
capita difference between the two nations is 
taken into consideration. The average salary 
for surgeons and other specialists, however, 
is considerably lower. Prestigious specialists 
With a large percentage of private patients 
can make many times $25,000 but then their 
practices are more like pri'V'ate medical care 
in the U.S. 

In an effort to concentrate more patient 
care outside the hospital, the British are 
experimenting with a variety of group prac
tice plans, which, a,t best, are only weak 
copies of what is already being done in 
the U.S. 

In the growing new community of Thames
mede, which only a few years ago was a. Inili
tary arsenal, a. prototype group practice is 
being set up that, unlike in the U.S., will be 
staffed only by GPs. 

Plans call for construction of a modernistic 
building that will house 24 doctors, a small 
laboratory, operating room for minor pro
cedures, X-ray machines and a. couple of 
electrocardiographs. 

This might sound like a modest proposal 
to the American accustomed to finding all 
this in group practices or partnerships but in 
England it's a break with tradition. 

The doctors are to be assigned to five or six 
teams, which Will each include two registered 
nurses, a social worker and visiting nurses. 
Since it's doubtful that any specialists will 
be lured from their prestigious hospitals, the 
GPs will specialize in obstetrics-gynecology, 
geria,trics, child care and general medicine. 

ONE THOUSAND SERVED 

Only 1000 persons live in Thamesmede now, 
- but the population will grow to 60,000 per

sons, who will be served by the new setup 
that pllalls a variety of innovations such as 
physical checkups during the first visit to 
the program (this is routinely done in the 
u.s. but rarely in England) and computerized 
health records. 

The optimistic hopes that the founders 
have for the Thamesmede project is evidence 
of the basic confidence that doctors have in 
the general philosophy of socialized medi
cine, if only it could be organized in a more 
reasonable manner. 

Not one of the two-dozen doctors and 
health officials interviewed in England ques
tions the concept of socialized medicine but 
rather indorses it. 

Many feel, however, that the system is 
too much in the control of bureaucrats and 
politicians, who are more sensitive to politi
cal expediencies than to a basically sound 
concept and program that needs professional 
direction. 

DEFECTORS CITED 

A. H. Burffot, a. clerk to the governors 
and chief administrator at Guy's Hospital, 
feels that the government should continue 
to decide how much money should be spent 
but that a board staffed by health profes
sionals, perhaps appointed by the Ministry of 
Health, should direct operation of the NHS. 

Other health authorities feel patients 
should be charged a nominal fee to discour
age casual and wasteful use while some 
suggest establishing a system where fees 
would be linked to the amount of service 
performed by the physician. 
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Still others, however, disagree with this 

suggestion, pointing out that dentistry under 
the NHS is already operated on a fee-for
service principle even though many believe 
·that British dentistry is of far lower quality 
than medicine. 

Many American visitors to England at
tempt to discredit NHS by saying that an 
increasing number of Britishers are aban
doning the government system for private 
insurance. 

This is partly true, but mainly wrong. 
Private medicine is by far smaller than 

the public sector, so much so that few physi
cians could hope to make a living without 
accepting a large percentage of NHS patients. 
Ninety-seven percent of the population is 
registered with the NHS. 

The visitors misunderstand the growing 
popularity of insurance plans that augment 
rather than replace the NHS-plans that 
enable patients to see doctors on an appoint
ment basis, get better rooms in hospitals 
and choose the hospital physician, which a 
straight NHS patient cannot. 

These plans also enable patients to avoid 
waiting several months or years for hos
pital treatment of nonserious medical com
plaints such as hemorrhoids, varicose veins 
and small orthopedic problems. 

The NHS is, of course, plagued by bureauc
racy but so is any large organization, as 
physicians in any of Philadelphia's top med
ical centers will testify. 

One GP said he did simple blood tests in 
his own office even though the government 
prohibits reimbursement for this-it's sup
posed to be done in the hospital-because 
he can get the results back immediately 
and can thus avoid wasting time on a second 
office visit. 

Another physician complained that when 
he sent his patients to the hospital for simple 
tests, the lab or radiology department sent 
the results back by slow second-class post 
to save a penny or two. 

"A proper solution to this problem, I should 
think," the physician said with British 
stoicism, "would be to send back only the 
positive results by first-class post." 

GOBBLE PILLS 
It's generally agreed that British doctors 

tend to overmedicate but the reason is sim
ple: 

It's been shown that British patients ex
pect to get medicine from their doctors and 
when they don't, they tend to summon the 
doctor more often for house calls. 

As one physician said philosophically, it 
takes less time to write out a pres'Cription 
than to make a house call or a physical ex
amination. 

British patients tends to be more ruthless 
about house calls than Americans-who are 
lucky if their doctor doesn't have an un
listed phone number-because he knows that 
his GP could be called up on charges and 
disciplined should he refuse to respond when 
the patient insists. 

The AMA frequently emphasizes that the 
British system is impersonal. 

It certainly seemed so to an American 
visitor, but the British seem to like their 
doctor-patient relationships. 

Interviews with numerous British patients 
indicated almost total satisfaction with thetr 
doctors though the young seemed more crit
ical. 

Most patients, however, thought that 
their doctors were very concerned about them 
as people as well as patients, though it's 
hard to appreciate how this is accomplished 
With such sWift appointment schedules. 

SYMPATHY FELT 

More startling for an American to hear 
was patients sympathizing With the doctor 
and .feeling sorry that he worked such long 
hours and got so little money. 

Even the British Medical Association con
ceded that care has improved considerably 

since the NHS went into service 21 years 
ago. "Improvements in hospitals have been 
enormous," said a spokesman for the BMA, 
after conceding that most of the facilities 
date back to the Victorian era. 

Dr. Scott Gale of' the University of Colo
rado School of Medicine, studying at St. 
Bartholomew's, one of London's top hospi
tals, said care there is comparable to that 
found in the U.S. though he did think Amer
ica's hospitals were better equipped and 
that the very seriously ill patients did bet
ter in the States. 

A British urologist familiar With Ameri
can hospitals agreed that America had more 
equipment but he thought that American 
medicine tended to be mechanized. 

Dr. John Seale, an exclusive Wimpole 
Street doctor with a large percentage of 
private patients and hospital-admitting 
privileges, feels that the English system is 
too centralized and lacks money incentives, 
such as fee-for-service, to encourage supe
rior performance. 

He thinks no nation could afford to have 
a single-class medica"l system, but he says 
the NHS With all its problems is essential 
for England. 

"The British system," he said, "is too 
skewed to the Utopian concept that every
one should have the best possible medica.l 
care when this is impossible." 

He does not, however, prefer the Ameri
can system of essentially private enterprise. 

"If there are people in America who are 
being financially ruined by medical costs," 
he said, "then something should be done 
about it." 
U.S. hospital admission rate is highest; 

length oj stay lowest 
[Hospital admissions are per 1,000 popula

tion) 
England and Wales: 

Hospital admission_______________ 82 

Days ---------------------------- 14.8 
Germany: 

Hospital admission________________ 120 

Days -~-------------------------- 19 
Sweden: 

Hospital admission________________ 127 

Days ---------------------------- 12.5 
United States: 

Hospital admission________________ 134 
Days ---------------------------- 8.5 

[From the Philadelphia Inquirer, 
Dec 16, 1969] 

HEALTH CAaE-THE EUROPEAN WAY: SWEDEN'S 
SERVICES TO ALL 

(By Donald C. Drake) 
STOCKHOLM.--Sweden has justifiably 

gained an international reputation for hav
ing one of the best health care systems in the 
world. 

Unlike Americans, few Swedes go Without 
needed care because most, if not all, of the 
cost is paid for by the government. 

The doctors by and large are well trained 
and the hospitals are mostly new and well 
stocked With modern equipment. 

Partly because of the high quality of care, 
the Swedes have the lowest infant mortality 
rate and the longest life expectancy in the 
world. 

Despite all this, the startling fact is that 
the combined public and private sectors of 
Sweden spend less per person for health care 
than the United States, with all of its prob
lems, gaps in care and in infant mortality 
rate almost twice that of Sweden's. 

It cost an average of only about $215 in 
1967 for the health care of each Swedish 
citizen as compared to $250 for the American. 

Cost of living differences, an extremely dif
ficult thing to use in international compari
sons, could partly account for the difference 
but it does not explain how Sweden can 
achieve its impressive results while devoting 
the same or a smaller percentage of its gross 

national -product to health care than the 
u.s. 

Looking at this more meaningful eco
nomic measure, the U.S. is spending 6.7 per
cent of its GNP-that is 6.7 percent of its 
resources-on health care as compared to 
between five and six percent for Sweden. 

It is difficult to determine the comparative 
quality of care in the two countries. Most 
experts surveyed in Europe said that the top 
care provided in the U.S. is second to none 
in the world. 

But the same experts generally agree that 
the overall care in Sweden is better than that 
provided in the U.S. 

The big difference is not quality but ac
cessibility to care. 

While a large percentage of America's 30 
million to 40 million poor receive inadequate 
care no one in Sweden goes without care 
because he is without funds. 

A Swede can visit a doctor in his office 
and have 75 percent of the cost reimbursed 
by the government. (Sweden is currently re
vamping this system so that a patient will 
be required to pay only $1.35 for each visit.) 

If the patient is affiuent, the dootor may 
dharge above government fee schedules but 
the government payment, geared to fee 
schedules determined by a lay government 
committee, will fall to 50 percent or less. 

With only a token payment of $1.40 a day, 
which is covered by other forms of social 
insurance, hospital care is free. 

Virtually all hospital beds in Sweden are 
for government-subsidized care and no sociad 
stigma is attached to receiving it. 

Prescription drugs are also heavily subsi
dized by the government and some chronic 
drugs suCih as insulin for diabetes are com
pletely free. 

LITTLE POVERTY 
If a Swede is completely destitute-few of 

them are because the country has virtually 
no poverty-the state will pick up the token 
payments and partial charges designed to 
discourage excess use. 

Criticism of a nationalized or so-called 
"free" system in this country insist that such 
"generosity" on the government's part will 
encourage patients to seek unnecessary care. 
This doesn't seem to be borne out by the 
Swedish experience. 

In fact, the average Swede sees his doctor 
an average of only 2.5 times a year, almost 
half the U.S. rate. 

This is partly because Swedish doctors and 
patients question the value of the annual 
routine Ciheckups, considered in Europe an 
American mania, and Swedish doctors are far 
slower to treat minor or imagined ailments. 

While the average American is forever 
trudging off to his doctor for a checkup and 
a consultation for this minor ache or that, 
the Swede perseveres and more often than 
not survives Without the annual a...«surance 
of good health from his doctor and the minor 
ache disaJppears Without medical interven
tion. 

This low level of utilization partly explains 
how Sweden can provide so much for so 
many With a budget compa.ra.tively smaller 
than Amerioa's. 

It also suggests, as some U.S. officials have 
already said, that the U.S. cannot guarantee 
a similar level of minimum care to all of its 
citizens without expanding medical facilities, 
staffs and budgets f81r beyond present levels 
or denying the affiuent American some of the 
possibly excessive care he is currently getting. 

HOSPITAL USE 
Asked why the utilization rate was so low, 

Dr. Sven Alsen, chief of the hospital division 
of the Nationru Board of Health and Welfare, 
said that Swedish doctors were too quick to 
dispatch difficult oases to the hospital. 

If Dr. Alsen is correct, then the U.S. has a 
bigger problem on this score than Sweden 
has because this country's admission rate is 
even higher than Sweden's. 
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Excluding obstetrics cases, which would 

vary with a nation's birth rate and hence 
confuse matters, the admission rate to short
term hospitals in Sweden is 110 per 1000 
population as compared to 114.5 in the U.S. 

Though it's true that once a patient goes 
into a Swedish hospital he'll stay there on 
the average 50 percent longer than the Amer
ican (12.5 days as compared to 8.5), Sweden 
uses almost half as many staff personnel per 
bed as America does. 

Since manpower accounts for 70 percent 
of a hospital's budget, this results in sub
stantial savings. 

It costs $80 a day to care for a patient in 
a major Stockholm hospital. 

At first this would not appear to be sub
stantially less than the cost at a comparable 
facility in the U.S., but the $80 not only in
cludes the cost for outpatient care of ether 
patients, but also the cost of services by 
physicians, who are all salaried by the 
hospital. 

HIGH TAXES 

Critics of the Swedish medical system are 
quick to point out that Swedes pay enormous 
taxes. This is quite true. Sweden has the 
highest taxes in the world. 

Taxation in 1967 equaled 40.9 percent of 
Sweden's gross national product as compared 
to 28.3 percent in the U S. 

The Swedish equivalent of an $8000-a-year 
man pays a whopping 48 percent of nis in
come in taxes as compa.red to only 29 percent 
for the Philadelphian but the health &ystem 
is not tot ally to blame for this. 

Sweden provides more social services than 
any other country in the world. College edu
cation is free as well as all other levels of 
schooling. The country's unemployment in
surance and family and child welfare pro
grams are among the most generous and the 
national pension plan provides the elderly 
with an income equal to two-thirds of the 
income earned during his 15 highest paid 
years. 

In fact, the health program accounts for 
only 20 percent of taxation, falling consider
ably below the amount spent on pensions. 

Though proponents of nationalized med
icine would like to think that Sweden has a 
perfect plan, the system has its problems. 

With 30 percent fewer doctors on a per 
capita basis than the U.S., the Swedish doctor 
doesn't spend much time with each patient. 

A five-minute visit with the doctor is about 
par for the course though one hospital doc
tor said he has only three minutes for pa
tients (he sees 100 a day) though he <>pends 
a. leisurely five minutes with those he is see
ing for the first time. 

AVERAGE TIMES 

A survey by the medical journal Medical 
Economics indicates that the average Ameri
can GP spends 15 minutes on the first visit 
and 10 minutes for revisits as compared to 
specialists such as internists who take 25 
minutes on a first visit and 15 minutes for 
revisits . 

The nationalized system is not completely 
to blame for the doctor shortage but, in fact, 
can take credit for reacting to the problem 
so swiftly. 

About five years ago, a government com
mission decided that twice as many doctors 
were needed and the current active physician 
population of 8500 will be doubled during 
the next decade. 

Since it controls medical education, the 
government had little trouble in getting the 
added manpower, unlike the U.S., which has 
been trying for years to persuade the medi
cal schools to graduate more doctors. But 
the number of physicians has increased by 
only 30 percent during the last decade. 

A principal complaint by Swedish author
ities is that their system is too strongly ori
ented toward hospital medicine, so much 
so that some experts believe that hospital 
physicians are superior to those on the 
outside. 

Unlike the American practice, outside phy
sicians are not allowed to cover their own 
patients in the hospital but must transfer 
their care to a salaried hospital physician. 

LONG WAITS 

This schism between hospital and non
hospital doctors, a tradition of European 
medicine not caused by the Socialistic con
cept, so concerns Swedish authorities that 
they are formulating plans to periodically 
rotate physicians through hospitals to fa
miliarize them with new techniques and 
hopefully equalize the quality of care. 

A common complaint In.ade against social
ized medicine is that patients spend hours 
waiting for care, as though the clinic patients 
in America don't have to, and that those 
with non-emergency complaints go for 
months or years without care. 

This is partly true in Sweden but authori
ties attribute the problem to the shortage 
of physicians and they believe the shortcom
ing will be relieved when the extra doctors 
get out of school. 

A wait of two or three hours for care in 
a Swedish hospital is not unusual and hos
pitalized patients may be detained for sev
eral days as they are slowly routed through 
this test or that. 

The waiting time for nonemergency oper
ations is about three months (it's three to 
five weeks in Philadelphia) and it is true 
that some patients have been waiting for 
years. 

But these are mainly patients who want 
cosmetic surgery or the correction of minor 
orthopedic probleins. 

All told, Sweden has a waiting list of 
80,000 patients that would take two months 
to dispose of but low priority cases may be 
repeatedly shoved to the bottom as new more 
serious cases arise, accounting for a wait 
of a year or more in a handful of situations. 

One of the main reasons medical associa
tions in this country oppose government
controlled or supervised medicine is that they 
are afraid the bureaucrats will not only 
lower medical standards but also lower phy
sicians' incomes. 

FEE SCHEDULES 

Again, the Swedish experience doesn't bear 
this out. 

Even though a lay government committee 
sets fee schedules, the income of a Swedish 
doctor is comparable to that of an American 
physician. 

A Swedish doctor In.akes an average of $25,-
000, which is 30 percent less than the Amer
ican doctor does, but then Sweden's per 
capita income is 25 percent less than that 
of the U.S. so the physician's relative eco
nomic position is roughly equivalent to the 
American doctor's. 

The Swedish system's principle weakness 
is that it lacks incentives to encourage doc
tors and patients to make the most efficient 
use of manpower and facilities. 

Sweden, for instance, has more than 
enough hospital beds and the doctor doesn't 
have to worry about whether the state-sub
sidized patient can afford care so he is under 
no pressure to move the patient out quickly. 

Hence, Sweden has an average length of 
stay that is 50 percent longer than America's 
and the Swedish officials aren't at all happy 
about the extravagance. 

Still, the overall utilization rate for all fa
cilities and personnel in Sweden on a per 
capita basis is below that found in the U.S. 

Dr. Joseph T. English, administrator of 
the U.S. Health Services and Mental Health 
Administration, puts much of the blame for 
the higher U.S. utilization on poor organiza
tion of medical services and the large pov
erty population. 

It's been roughly estimated that 20 per
cent of Americans, mostly the poor ones, get 
inadequate medical service even though they 
need it more. 

One study showed that the physician utili
zation rate in one ghetto doubled to six visits 
per year when a neighborhood health center 
was opened up, indicating to officials that 
the poor needed more care than the average 
American, who saw his doctor only 4.5 times 
a year. 

CRISIS MEDICINE 

If the U.S. eventually achieved a system 
equivalent to Sweden's, Dr. English predicted. 
utilization and cost would shoot up but then 
level off as the backlog of cases was taken 
care of. 

Crisis medicine is costly and a weli orga
nized and accessible system such as Sweden's 
makes crises less likely and hence medical 
care becomes more economical. 

Dr. English's comments pointed up some
thing said during an interview in Stockholm 
with Dr. Malcolm Tottie, senior officer of the 
health bureau of Sweden's National Board of 
Health and Welfare. 

It's impossible, said Dr. Tottie, to pull out 
health care from a system of social services 
saying that this constitutes health care and 
this does not. 

Elimination of poverty with a welfare and 
food program, for instance, would not be 
considered a health measure but it would 
probably do more to reduce illness than any 
single public health measure. 

Because the U.S. is behind Sweden in other 
social prograins as well as health care, and 
because the U.S. has such a large poverty 
population, any health program that the 
government instituted would necessarily be 
more costly than Sweden's. 

In the long run, however, a wise program 
of social services would probably result in 
not only economic but human savings as 
well. 

U.S. spends more on health care than any 
nation, 1968 

[Government sponsored program only] 
PER CAPITA COST 

England and Wales ___________________ $67 

Germany ---------------------------- 75 
Sweden ----------------- - ------ - ----- 145 
United States

1 
--------------- - ------- 90 

PERCENTAGE OF NATIONAL RESOURCES 

England and Wales ____________________ 4. 5 

Germany ----------------------------- 5 
Sweden ------------------------------ 5. 6 
United States --------------- - -------- 6. 5 

1 Private and public sectors combined. 
$250. 

[From the Philadelphia Inquirer, Dec. 17. 
1969] 

HEALTH CARE-THE EUROPEAN WAY; GERMANY 
USES DUAL SYSTEM 

(By Donald Drake) 
BONN .-Officials of the American Medical 

Association like to give speeches telling 
Americans how lucky they are because they 
don't have horrible socialized medicine like 
the British do. 

The implication of what they say is that 
eith:er a country has American-style private 
businessmen-doctors, or it has socialized 
medicine. 

For some inexplicable reason, no one ever 
says anything about the way they practice 
medicine in Germany. 

German medicine is an intriguing system 
with two highly organized forces-one repre
senting the doctor and the other represent
ing the patien~and the government acts 
only as an overseer laying down a few impor
tant ground rules. 

Most Germans believe theirs is the best 
health system in the world. 

Non-Germans might dispute this, but they 
can't deny that it's the oldest form of quasi
socialized medicine, having been started un
der Bismarck in 1884, nor can they deny that 
it has preserved the German physician's in
dependence on a continent that has become 
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dominated by fully socialistic medical sys
tems. 

EIGHTY-FIVE PERCENT COVERED 

At first sight Germany appears to be a 
medical utopia where both patient and doc
tor are doing very well. 

More than 85 percent of the population is 
covered by state-supervised insurance com
panies that not only finance hospitalization 
but also all care given by doctors in their 
offices or during house calls, which American 
insurance firms rarely do. 

The patient can choose any doctor he 
wants-the hallowed doctor-patient relation
ship the AMA is a-lways talking about is thus 
preserved-though the patient must accept 
whatever doctor he gets once hospitalized. 

The most a patient has to pay for a pre
scription is 68 cents; the insurance company 
picks up the rest. 

And there is no limit to the number of 
visits a patient may make to his doctor nor 
the time he may spend in the hospital. 

In short, when insured patients get sick 
their doctor-patient relationship is never 
stained by the exchange of bills or money. 

It's all handled by the system and the doc
tor can concentrate on medicine and the 
patient has only to worry about getting well. 

CHECKS, BALANCES 

All money matters for the doctor are taken 
care of by government-required groups called 
the KVs-panels of doctors-which negotiate 
finances with the insurance companies. 

The doctor merely checks off the services 
he performed and KV gets the money and 
sends it to him. Thus another hallowed prin
ciple of the AMA-fee for service--is pre
served and presumably the doctor has a fi
nancial incentive to do a complete job. 

Interwoven into this system is a variety 
of checks and balances to discourage doc
tors from taking advantage of the system, 
guarantee patients a minimum level of care 
that is quite high and help keep costs down, 
though not very effectively. 

Big Brother in this case is the government, 
which plays a limited but significant role 
in the system. 

The government sets: 
-The minimum coverage that the insur

ance companies must provide to all sub
scribers. 

-The maximum amount of premiUins that 
the companies may collect from citizens. 

-The fees doctors may charge. 
This centralized control has helped enable 

Germany to hold down the cost of its health 
services to the equivalent of 5 percent of the 
gross national product as compared to 6.7 
in the U.S. 

By indirectly setting doctors' fees and by 
directly limiting insurance premiums, the 
government, in effect, is telling the medical 
community how much the German society 
is willing to devote to health care. 

RATES SET 

The control isn't completely effective-
just as in every other country, medical costs 
in Germany are increasing along with the 
development of costly medical advances
but there is some control. 

There is none in the U.S. 
The most an insurance company can 

charge a subscriber under current regula
tions is 11 percent of his salary. Charges vary 
between 8 and 11 percent. 

In an effort to reduce the number of medi
cally indigent whose care would have to be 
paid for by other subscribers or the state, 
the government requires all persons who 
make under 900 marks a month ($268) to 
buy insurance and their employers to pay 
half of the premiums. 

Persons who make over this figure may 
join voluntarily but must pay the total 
cost. The health plan must be desirable since 
more than 85 percent of the population buys 
the insurance though more than half of 
them don't have to. 

The premiUin pays not only for the sub
scriber's own care but also partially sub
sidizes the care of retired persons and those 
who are not working, in addition to the care 
for all members of his family. 

SICK ARE PAID 

A significant portion of the money also in
sures a worker for up to six weeks for wages 
lost during illness. 

This is such a costly feature of the program 
that the government will be able to drop the 
maximum premium charge to 8 percent start
ing Jan. 1 when all employers will be required 
to provide wages for the sick. 

Considering that the average American de
votes about 7 percent of his family budget to 
health care plus another 1 percent for Fed
eral and local taxes that finance public health 
programs, the high-paid German citizen isn't 
spending much more than the American and 
the lower-paid German is spending much 
less, since half the cost of insurance is paid 
for by his employer. 

If there were no controls of fees and insur
ance premiums under such a system, medical 
inflation would be excessive. 

Fee schedules are determined by a com
mission representing the doctors, insurance 
companies, government and other interested 
parties. 

In typically exhaustive Prussian fashion, 
the schedules cover 1500 different procedures, 
everything from the amount a doctor can 
charge for mileage on a house call to the cost 
of an injection. 

For instance, a doctor gets $1.63 for an 
office visit, another $1.00 if he gives an injec
tion during the visit plus an additional $1.90 
if he gives advice on what the patient should 
do. 

LESS HOURS 

Doctors can legally vary charges by as much 
as 600 percent, depending on the patient's af
fluence and the doctor's experience and pres
tige, but with insured patients the variations 
run between 10 percent below fees (for the 
poorer patients) to about 30 percent above 
for the more affluent. 

With such modest fees, it would seem that 
a German doctor couldn't make much, but he 
does about as well as the average American 
physician and he doesn't work as long 
either-about 50 hours a week as compared to 
the American 60-hour average. 

Seeing 30 patients a day in his office and 
10 on house calls, the average general prac
titioner takes home about 63,000 marks, 
which equals less than $16,000 but the buying 
power is worth more than $30,000 in Ger
many. 

With the exception of Herr Professor in the 
hospital-and there is only one per depart
ment--the hospital doctor doesn't do any
where near as well. 

He makes the equivalent of $6000 a year, 
which explains why there is a fast turnover 
of junior people who leave when they realize 
it's unlikely that they will ever get the 
coveted post of chief of department who can 
make additional money by charging fees for 
private patients. 

SELF-POLICING 

Outside the hospital, doctors could reap a 
huge profit by exaggerating claims, taking a 
bigger percentage surcharge than they are en
titled to or by requiring unnecessary office 
visits: 

"Take this pill and come back in three days 
to see how you are doing." 

But the doctors' organizations act as a 
fairly efficient policing agency in this regard 
because they have a vested interest. They are 
dealing with the government-limited money 
that an insurance company has and if one 
doctor takes more than his share, the other 
doctors in the group will suffer. 

Automatic reviews are made of all produres 
that appear excessive or multiple office visits 
for mild complaints and the do_ctors' organi-

zations are not above calling in a member to 
find out the reasons for irregularities. 

The situation is not so good with the Ger
man hospitals, which are suffering from a 
price-control hangover from the war. 

The hospitals don't get paid enough on a 
per-diem basis for the care they provide. 
They solve this problem wastefully by keep
ing the patient in the hospital longer than 
is needed. 

LONGER STAYS 

To one outside the medical fraternity this 
might not make sense, but it does because a 
hospital loses money during the initial days 
of a patient's stay when costly tests and 
procedures are being done and makes money 
later on when the patient is virtually noth
ing more than a hotel guest. 

As a result of this and stuffy German med
ical tradition, the average length of stay is 
ridiculously high-more than twice that of 
an American hospital. 

The average length of stay in a short-term, 
general hospital is more than 19 days as com
pared to 8.5 in the U.S. A German maternity 
case stays in an average of nine days. 

Some in the system claim that German 
doctors feel the extra time is necessary for 
good medicine, but most of the newer physi
cians believe that the lengthy stays have no 
medical justification. 

Another shortcoming is the peculiar pro
hibition that tradition and non-hospital doc
tors have forced onto the system preventing 
hospitals from having out-patient clinics. 

{The only exceptions are the teaching hos
pitals that may have clinics for educational 
purposes.) 

WASTE CHARGED 

As a result of this ban, patients who re
quire more care than a non-hospital physi
cian can provide must be hospitalized in 
costly facilities even though they could be 
treated on a more economical out-patient 
basis. 

Critics of the system claim that because of 
this and the fact that patients aren't re
quired to pay anything when they visit a 
doctor that the system is being wastefully 
used. 

This may be true for hospitals but it isn't 
borne out elsewhere. 

Germans see their doctors an average of 
only three times a year, which is just a little 
above the 2.5 average in Sweden, where 
patients must pay 25 percent, and 4.5 in the 
U.S., where they pay everything. The hos
pitalization rate is also slightly below the 
U.S. average. 

Even though Germans see their doctors less 
than Americans and even though the Ger
man doctor /patient ratio of 1.6 per 1000 is 
equivalent to the U.S. ratio, German physi
cians tend to rush patients through. 

And a one-hour to two-hour wait for the 
swift service isn't uncommon either, prompt
ing 10 to 15 percent of the population to buy 
extra private insurance. 

German doctors insist that such insurance 
doesn't guarantee better medical treatment 
but only more of the amenities such as bet
ter hospital rooms, a choice of hospital doc
tors and appointments in the doctor's office 
to avoid long waits. 

TOO FEW BEDS 

Germany has a shortage of hospital beds, 
unlike Sweden, which has too many, but 
most of them are well-equipped. 

Germany has only five heart centers ca
pable of performing an average of 3000 open 
heart operations a year when there is a need 
for 12,000. 

As a result, 9000 patients either die or, if 
they have enough money, go to America and 
pay for the care out of their own pocket. 

Germans blame the shortage of heart cen
ters on the lag of development because of 
World War II and not on their quasi-social
ized system of medicine. 

Germany also has a shortage of general 
practitioners, being victims of a trend to-
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wards specialization that bas taken over 
health care in Germany as well as the U.S. 
and many other countries. 

Sticking to old-fashioned teaching meth
ods where the student is a. slave who must 
not contradict the great Herr Professor, 
German medical education leaves a. lot to be 
desired. 

Aware of the problem, about 25 percent of 
the schools have adopted U.S. methods and 
students are doing less work in the classroom 
and more work at the bedside. 

To sum it up then, Germany seems to have 
a. strong and effective system that officials 
in this country should find worthy of study, 
especially if ·they want to avoid a completely 
socialistic system such as exists in Great 
Britain. 

MUCH TO STUDY 

Doctors have retained much of their in
dependence as a result of the establishment 
of government-required professional orga
nizations that strongly represent members in 
dealings with the insurance system. 

The principle of fee-for-service and the 
doctor-patient relationship have been pre
served, allowing patients to choose their 
doctors. 

No patient need worry about the threat 
of personal bankruptcy as a. result of illness 
and all persons are guaranteed a high level 
of minimum care. 

Furthermore, the base for the support of 
the system is much wider than in this coun
try with virtually all persons contributing 
to its maintenance through comprehensive 
insurance schemes. 

In considering adoption of various aspects 
of the German system, U.S. officials and 
medical leaders would be wise to avoid the 
German mistakes such as: 

The separation of nonbospita.l doctors from 
the hospital and centers of learning. 

The excessive use of hospitals with un
necessarily long stays. 

And an educational system that stifles 
initiative and experimentation by new doc
tors. 

It is also important that any new scheme 
the U.S. considers not destroy many of the 
strong points in America's existing system. 

No other country bas developed group prac
tice to the same extent as the U.S. and many 
Europeans feel, as do U.S. leaders, that group 
practice is an effective way to provide top
notch care at the least expense. 

(From the Philadelphia Inquirer, Dec. 18, 
1969] 

HEALTH CARE--THE EuROPEAN WAy: u.s. 
SYSTEM NEEDS REFORMS TO CuT COSTS AND 

BRING SERVICE TO ALL 

(By Donald C. Drake) 
Something is terribly wrong with American 

medicine. 
The United States is spending more for 

health than countries with national or so
cialized programs, yet 20 percent of the 
American population goes without adequate 
care. 

Some changes must be made, but they 
must be made with care. 

National health insurance, which is being 
considered in Washington at this moment, 
is not by itself the answer. 

It's not merely a matter of finding new 
ways to fund the health industry. More im
portant is to find better ways to operate it. 

The important question the legislators and 
decision makers must answer is: 

How can Europe do so much more with so 
much less? 

The answers are not sim.ple bu.t a study of 
the systems in Germany, Sweden and Eng
land reveal two striking things: 

Europeans seek health care less often than 
Americans. 

And the American system seems quicker 
to undertake measures that have not been 

conclusively proved on an economic or medi
cal basis. 

Organized medicine tells us that national 
systems encourage wasteful usage. 

The evidence, if anything, suggests that 
doctors with a profit motive will promote 
more usage than doctors whose patients get 
so-called "free" care. 

Patients in Germany, Sweden, and Eng
land see their doctors less often and are hos
pitalized less frequently than Americans. 

CALIFORNIA PLAN 

This fact could be attributed to differences 
in nations rather than differences in medical 
systems until the statistics of \he highly 
respected Kaiser-Permanente Health Plan in 
Northern California are considered. 

Compared to Americans throughout the 
nation using the traditional system, Kaiser 
patients visit their doctors 20 percent less 
often, stay in the hospital 32 percent less and 
are almost half as likely to be bospi talized in 
the first place. 

The big difference between the Kaiser plan 
and Blue Shield and Blue Cross is that the 
doctor has no financial interests in extra 
visits or bos.pi tal stays. 

In fact, since the Kaiser dootors are 
salaried and receive a share of the profits 
at the end of the year, the incentive is to 
practice economical medicine. 

Many persons angered by the high income 
of doctors in the U.S. hold the simplistic 
view that health care costs could be held 
down by simply reducing physicians' incomes. 

This would have only a minor effect. 
If the income of the nation's 280,000 phy

sicians was cut by more than half to a ridi
culously low $17,000 annually-a foolish 
move that could destroy American medi
cine--the national expenditure for health 
care would be cut by a. paltry eight-tenths 
of 1 percent. 

USED MORE OFTEN 

More efficient utllization of personnel, 
equipment and facilities would also prob
ably have only a small effect. 

There is little evidence that medicine prac
ticed in Europe is any more efficient. In fact, 
there are indications that United States med
icine is even more efficient, especially with 
prepaid group practices such as Kaiser
Permanente. 

The answer seems to lie in utilization. 
American doctors require more office visits, 

make more attempts at preventive medicine 
and undertake more therapy than European 
doctors do for their patients. 

Cynics may say that doctors here do this 
for profit. 

Undoubtedly some do. But most of them 
probably just don't bother to think in terms 
of whether a given procedure is cost effec
tive-that is, whether the cost to society for 
doing the work produces sufficiently effec
tive results to justify it economically. 

A doctor may make an extra $10 or $15 if 
he requires a second visit, but if he orders 
unnecessary costly drugs, examinations or 
hospitalization, the costs to the patient and 
society are multiplied many times. 

Cost effectiveness, however, is more prop
erly a matter to be considered by adminis
trators and government otncials than by 
doctors, especially if a national form of 
medical care supported by tax dollars is 
set up. 

IS IT WORTH IT? 

Priorities must be set so that a limited 
amount of money can be spent most effec
tively. 

Officials cannot delude themselves into 
thinking that medical automation will spare 
them from the distasteful task of setting 
these priorities by making care so cheap that 
society can do everything medically possible 
for everyone. 

Everything that is medically possible is not 
necessarily economically justifiable. 

Take the controversial question of routine 
physical examinations or medical screens, 
which are commonly done in America but in
frequently in European countries. 

Take just one procedure-sigmoidoscopic 
examinations to detect rectal cancer before 
symptoms appear. 

The American Cancer Society and proc
tologists believe that routine examinations 
should be performed to improve the survival 
rate for cancer victims. 

Taken by itself, this seems to be a per
fectly reasonable thing to do and, should 
our government adopt a. national health sys
tem, many specialists would undoubtedly 
insist that sigmoidoscopic examinations be 
given to all people over 45. 

Some specialists charge as high as $25 for 
the exam, though the cost could be brought 
down to $6 if it were done widely. But even 
at this price is it cost effective? 

VALUES NEEDED 

If the exams were given annually as recom
mended, and for as little as $6, it would cost 
the American society $435 million a year or 
about $475,000 for each of the 920 lives the 
screen would save. 

If society had only $475,000, wouldn't more 
lives be saved, more illness avoided or cured 
if the money were spent elsewhere, say for 
prenatal care or Pap smears to detect cer
vical cancer? 

If routine $4 Pap smears were given to the 
65 million women who should get them, it 
would cost society $260 million a year, but 
as many as 12,000 lives could be saved that 
would be lost otherwise. This would come to 
an average of $21,600 for each life. 

Put in other terms, society could save 22 
times as many lives by spending its limited 
funds on Pap screens as it could by spending 
the same amount on the more costly sig
moidoscopic tests with a proper yield of 
treatable positive cases. 

It would be nice to save all the lives but 
medical funds are limited, no matter bow 
rich the nation, and distasteful priorities 
must be set. 

Interestingly, European countries encour
age Pap smears, but not sigmoidoscopic ex
aminations. 

This is not to discount the value of sig
moidoscopic examin~tions. They certainly 
should be done the minute symptoms ap
pear, and health-conscious persons who 
would rather spend their own money for care 
or prevention rather than on other things 
like boats or European vacations certainly 
should be free to have them. 

~TS ADDED 

Perhaps a U.S. health program could af
ford routine screening and sigmoidoscopy, 
which is given here only to illustrate the 
point that cost accounting of medical work 
can have value, but somewhere choices will 
have to be made. 

Sigmoidoscopy is only one example. 
Medical costs are probably being pushed 

up a lot more than authorities realize by pro
cedures, tests, operations and other treat
ments that not only have not been proved 
cost effective but are even questioned on 
medical grounds. 

The medical literature is filled with pro
cedures that have been promoted by sincere 
physicians blinded by their own enthusiasm 
only to have the work belatedly disapproved 
many years and many millions of dollars 
later. 

The once-popular and now-discredited 
tonsillectomy, which today is done in only 
extreme cases, is a notorious example. 

Scientific glory lies in finding new tests 
and therapies, not 1n disproving old ones. 
There is too little glory attached to dis
patching unworthy medical procedures to 
the therapeutic graveyard. And so society 
is burdened with costly medical fads that 
persist with the enthusiasm of the mis
guided practitioner. 

~ - ~-- ----·- . ·-·-) 
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Today, a doctor with enough institutional 

pull can, for instance, in a few hours, boost 
society's medical bill by $~5,000 to $50,000 
by simply performing a heart transplant 
operation. 

TWO-CLASS SYSTEM 

This, of course, is an extreme and dra
matic example. More important are the less 
costly procedures of a similar questionable 
nature that cumulatively add billions to the 
financial burden of the system. 

Years ago medical science was so rudi
mentary that nothing the physician did 
would greatly affect a nation's economy, but 
now the situation has reached, or will soon 
reach, the point where some control must 
be applied, if not by the profession then b y 
the government. 

If the control is achieved by limlting the 
coverage of a national system to only those 
procedures that have been proven medically 
and economically justifiable, then the nation 
Will have a two-class medical system-pub
lic and private. 

A system that promises everything to 
everyone would strain an already burdened 
system to the breaking point. 

The nation's leaders must determine the 
need and the resources available to meet that 
need and then tailor the program within 
those bounds. 

If existing resources are unable to provide 
an adequate program, then a limited pro
gram should be started while facilities, 
schools, equipment and personnel are in
creased to provide a more ambitious program 
in the future. 

GUIDES NEEDED 

It should not be for only the providers of 
health care to decide, as they do now, what 
level will be offered. Rather, a consensus 
among the professional, the recipients who 
will pay for the care, and the government is 
needed. 

The question of whether the program 
should be essentially public or private could 
be argued effectively either way, but it does 
seem essential for the government to play 
a central role, setting guidelines and basic 
requirements as it does in Germany. 

What, then, should an ideal national health 
system involve? Here are suggestions for a 
system: 

1. Everyone should be required to support 
it, either by paying premiums to govern
ment-regulated private insurance companies, 
as the Germans do, or by paying taxes as the 
English and Swedes do. 

It is foolish to require Americans to sup
port a health system at the time when they 
are least able to by forcing them to pay for 
it only when they are sick and out of work. 
Frequently they can't, and the burden falls 
to the government or hospitals and their pri
vate patients. 

2. Coverage must not favor one aspect of 
care-as Blue Cross and Blue Shield do by 
paying primarily for hospital care-but 
rather incentives should be built in to en
courage the most economical way of doing 
necessary jobs. This would mean that with 
economic delivery methods such as prepaid 
group practice, regional planning and exten
sive use of paramedical personnel and auto
mation. 

3. The AMA is probably right in saying 
that the fee-for-service concept should be 
preserved, but not necessarily in the un
limited way it would like. 

Physicians in Great Britain, where there 
is no fee for service, generally agree that the 
system encourages shoddy medicine because 
British general practitioners receive a single 
fee for a patient each year regardless of how 
much they do for him. 

The general fee-for-service concept could 
be indirectly preserved with plans similar 
to Ka.iser-Permanente, where the doctors are 
salaried but receive a percentage of the prof
its at the end of the year. 
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4. The patient should be required to pay 
something when he visits the doctor to dis
courage unnecessary usage. This is not re
quired in Germany or England, where doctors 
complain of over utilization (it's still below 
that of the U.S.). In Sweden, patients pay 
25 percent of office visit charges and Sweden 
had the lowest rate of four countries. 

5. It should be basically a two-tier na
tional system. The first tier would include 
all doctors and hospitals who would be paid 
for providing a high level of minimum care 
to all Americans. The second tier would be 
the clinical research section. 

Loca,ted at major medical centers through
out the nation, the clinical research section 
would do any procedures considered promis
ing regardless of cost. The aim would be to 
make new discoveries or find cheaper ways to 
do existing proven procedures. 

These units would be required to feed in 
the data from their work to a centralized 
agency for evaluation and oom.parison. 

6. A well-funded agency, headed by a 
blue-ribbon panel of medical and economic 
experts above medica.l or governmental pol
itics, should be established. 

GUIDES NEEDED 

This agency would review the data from 
the clinical research centers, with the hopes 
of moving new discoveries into the general 
care part of the system as soon as they had 
been proved medically and economically. 

The agency also would review procedures 
being done in the general system, with the 
idea of exposing, and perhaps, eliminating, 
the useless. Since this would be a highly sen
sitive area, the board in charge of _this agency 
should have great stature, equivalent to that 
of the National Academy of Science. 

7. The system should subsidize or take 
over the cost of educating doctors, nurses and 
other personnel so that sufllcient person
nel would be available to provide the serv
ices promised. 

8. Doctors should not be cut off from the 
hospitals and centers of learning as they 
are in Europe, where nonhospital doctors lose 
their patients as soon as they are hospitalized. 

This practice has hurt medicine in Sweden 
and England. 

Physicians should be encouraged to keep 
up wtth advances anct participate in group 
practices and hospital care. 

9. Finally, the system should be set up in 
such a way that not only wll1 everyone have 
ready access to care, but those locked in 
ghettos would have the care brought to them. 

Authorities believe that costly crisis medi
cine is practiced among the poor, who fre
quently don't get help until a condition has 
developed to the stage where it is very 
costly to handle. 

Regardless of what is done, however, any 
national system that provides a reasonable 
level of care to all Americans would sharply 
increase the total amount spent on health 
care in the U.S. 

State, local and Federal governments in 
the U.S. already are spending more per 
capita on health care than the entire Brit
ish National Health Service, which is criti
cized in this country for being so costly. 

MORE CARE 

Difference in living standards would 
probably push the real value of the $67 per 
person the NHS spent in 1968 above $90 per 
person spent by the U.S. Government. But 
even so, it is clear that the government in 
America is already spending a lot on health 
care, which is still a predominantly private 
system. The total blll comes to $250 per 
person. 

How much the $22.6 billion spent by gov
ernment in 1969 would have to be increased 
if an adequate health program was provided 
is open to conjecture. 

Experts say predictions are difficult. 
But in any case such an ambitious pro

gram would cost a lot. 

Can any civilized society, however, justify 
a system, such as America's, which provides 
the best care in the world to a small seg
ment of the population while 20 percent 
of the population receives inadequate care 
or no care at all. 

An American visiting Europe holds his 
head high when the subject being discussed 
is medical research. 

American medical research is by far the 
best in the world. 

When the topic turns to the matter of 
delivering health care to all the people, the 
pride is replaced by shame. 

Government role in U.S. medical care 
increasing 

Fiscal years: 
[Billions of dollars] 

1950 ----------------------------- 12.1 
1960 ----------------------------- 26.4 
1966 ---- ------------------------ 42.3 
1968 ----------------------------- 53.9 

[Percentage] 
1950 

<Jovernment -------------------------- 26 
Philanthropy and others______________ 8 
Private health insurance______________ 7 
Out of pocket_________________________ 59 

1960 

Government ------------------------- 24 
Philanthropy and others______________ 8 
Privat e health insurance_______________ 18 
Out of pocket________________________ 50 

1966 

<Jovernment -------------------------- 25 
Philanthropy and others______________ 9 
Privat e health insurance_______________ 21 
Out of pocket________________________ 45 

1968 

Government ------------------------- 36 
Philanthropy and others______________ 8 
Private health insurance 18 
Out of pocket __________ :::::::::::::: 38 

SILVER MEMORIAL BRIDGE OPENED 
IN RECORD TIME-SENATOR RAN
DOLPH PRESENTS BRIDGE RE
PLACEMENT PROGRAM TO A VERT 
FURTHER DISASTERS 
Mr. RANDOLPH. Mr. President, Mon

day of this week was the second anni
versary of one of the worst highway dis
asters in the history of the United States. 
On December 15, 1967, the Silver Bridge, 
spanning the Ohio River between Point 
Pleasant, W. Va., and Kanauga, Ohio, 
collapsed with a loss of 46 lives. 

While this tragedy stunned the Na
tion, it also shocked us into the realiza
tion that a new and critical look must be 
taken at the thousands of bridges that 
carry highway3 across water in this 
country. We realized that many of them 
were old, carrying loads for which they 
were never designed. We learned, through 
hearings by the Public Works Commit
tee's Subcommittee on Roads which I 
chair, that we not only have aging 
bridges but that in many cases the in
spection and maintenance of these vital 
spans was inadequate and haphazard. 

It was readily apparent that the time 
was long past for a systematic, nation
wide program to replace these older 
bridges that are now anacronisms in our 
highway transportation system and rep
resent potential future catastrophies. 

Mr. President, on December 12, I in
troduced legislation S. 3242, that would 
commit the support and the encourage
ment of the Congress to a comprehen-
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sive program of replacing major highway 
bridges that are inadequate and unsafe. 
To underscore the urgency of the need 
to replace these old bridges, I have asked 
that $150 million in the highway trust 
fund be earmarked each year to assist 
the States in building replacement 
bridges. 

I urge the Congress to join in a solu
tion to the urgent national bridge prob
lem by enacting this legislation. Only by 
an immediate and energetic program of 
replacing old bridges can we subs tan
tially reduce the possibility of having to 
live through the horror of another trag
edy like that evening 2 years ago when 
the Silver Bridge fell into the icy Ohio 
River. 

I gave considerable thought to the 
need for such a program on Monday as 
I helped dedicate a magnificent new re
placement bridge across the Ohio River 
just south of Point Pleasant. 

The new span, built at a cost of $15 
million, plus a further $2.5 million for 
approaches, was constructed in a record 
time-less than half of that normally 
required. It was dedicated as a memorial 
to those who died 2 years ago on the 
Silver Bridge, but it can also stand as a 
monument to the organizational, engi
neering, and construction abilities of 
which we are capable. 

It was a memorable occasion for the 
approximately 3,000 people who attended 
the ceremonies. Gov. Arch A. Moore, 
Jr., ·of West Virginia, and Gov. James 
A. Rhodes, of Ohio, capped the co
operation of the two States with their 
joint participation as the Gallia, Ohio, 
Academy High School and Point Pleas
ant, W. Va., High School bands played 
"Beautiful Ohio" and "The West Virginia 
Hills," respectively. Federal Highway Ad
ministrator Francis C. Turner spoke on 
behalf of the Department of Transpor
tation which performed the leading role 
in the planning and financing of the new 
bridge. 

In my remarks at the dedication
luncheon, I discussed the results of the 
Silver Bridge collapse, the building of 
the new bridge, and my bill for a stepped
up replacement program. 

To assist my colleagues in understand
ing the scope of our national bridge 
problems, I ask unanimous consent that 
my remarks be printed in the RECORD. 

There being no objection, the address 
was ordered to be printed in the RECORD, 
as follows: 
REMARKS BY SENATOR JENNINGS RANDOLPH 

It is with mixed feelings of sadness and 
accomplishment that we dedicate this new 
bridge over one of our nation's most impor
tant rivers. There is sadness because of the 
tragedy that made this structure necessary. 
But we also share the sense of achievement 
in what was done to build this imposing 
structure in record time. 

It is a remarkable accomplishment that a 
project of this magnitude has been com
pleted and is being opened to public use 
just two years after the collapse of the Silver 
Bridge. This ceremony today could not have 
taken place without the priorities assigned 
to the construction of the new structure, 
plus the cooperation and marshalling of re
sources that were necessary in Washington, 
Charleston and Columbus. I am especially 
grateful for the cooperation of Representa
tive William Harsha of the Ohio 5th Con
gressional District. He sponsored with me 

in the House-Senate Conference on the Fed
eral Aid Highway Act the amendment which 
made this project eligible for emergency 
Federal assistance on a retroactive basis. 
The completion of this $15 million bridge 
and $2.5 million in approaches in less than 
two years' time is indicative of our national 
capacity for action which can be developed 
when the motivation is strong. 

And, indeed, there was powerful incentive, 
not only to replace the Silver Bridge_ as a 
vital link between West Virginia and Ohio, 
but to carefully investigate the critical ques
tion of bridge safety. 

The shock of the catastrophe which oc
curred near here in 1967 alerted many o~
cials and citizens to the real possibility that 
what had happened at Point Pleasant could 
happen elsewhere. The impact of the bridge 
collapse was accentuated by the rarity of the 
occurrence, however. 

Hearings by the Senate Public Works Sub
committee on Roads, which I chair, awakened 
an awareness that our nation faces a serious 
problem with aging river crossings. We were 
startled to learn that approximately 150 
bridges of all types fail every year. Fortu
nately, however, these failures are seldom 
accompanied by loss of life--and rarely, of 
course, in proportions rupproaching the 
deaths caused by the collapse of the original 
Silver Bridge. 

We were informed in our hearings that, al
though new bridges now are designed to last 
for 50 years or longer, more than 1,000 exist
ing major spans across navigable wa,ters
bridges that were not built to today's better 
standards-are more than 40 years old. 
Thousands of other bridges on our Federal
aid highway system and in county and mu
nicipal street systems are more than a gen
eration old. Most of those old spans were 
built to serve lighter, slower traffic-not the 
heavier and high-speed traffic of this period. 

One expert witness told the subcommittee 
that there very likely would be more bridge 
failures were it not for what he called the 
"forgiveness of steel''-an undefinable quality 
that keeps bridge structural metal strong 
despite age and neglect. 

But how much longer these bridges can 
continue to serve us is a matter of conjec
ture. 

Our Senate Public Works Committee gave 
cognizance to information gained by the Spe
cial Task Foree on Bridge Safety created by 
President Lyndon Johnson in late 1967, im
mediately after the collapse of the Silver 
Bridge. We came to understand that grea,ter 
emphasis on bridge safety must be given 
priority. We realized that work had to begin 
on developing a special bridge replacement 
program which will enable people to provide 
themselves with the necessary transportation 
links to accommodate their free movement 
from place to place and support their eco
nomic, social and cultural goals. 

To encourage and facilitate an attack on 
this serious problem, I introduced legislation 
on Friday of last week to establish a special 
fund to expedite replacement of tnany aging 
and inadequate bridges now in the highway 
network. 

This bill would earmark $150 million a 
year from the highway trust fund to be used 
exclusively to assist states in the replacement 
of bridges. It would require the Secretary of 
Transportation to take an inventory of all 
bridges on Federal-aid highway systems over 
navigable waters in the United States. These 
major bridges would be classified according 
to serviceability and safety, and each would 
be assigned a priority for replacement. 

My measure would allow the states to re
ceive up to 75 percent of the cost of replac
ing any of these old bridges determined to be 
unsafe and inadequate to meet the demands 
placed on them. And the proposed new bridge 
program would give priority consideration to 
replacement of bridges most in danger of 
failure. 

Only by this type of special commitment 
can we hope to sharply reduce the likeli
hood of another Silver Bridge disaster. It is 
imperative that we give formal recognition 
to the magnitude of the bridge problem and 
set about correcting it by replacing old, worn 
and inadequate spans as quickly as possible. 

The impact of the Silver Bridge disaster 
was immediate and widespread. Bridge in
spections were increased, maintenance was 
improved, and load limits were reduced. In 
some cases, like the Silver Bridge's compan
ion upriver at St. Marys, questionable bridges 
have been closed rather than take chances 
on their failure on hazardous continued 
usage. 

New bridge inspection provisions were writ
ten into the Federal Highway Act of 1968, 
as was authorization for Federal emergency 
relief funds to replace disaster-destroyed 
bridges. It was under this provision that the 
Federal Government was able to participate 
substantially in the financing of this new 
bridge, the first built under the amendment 
I sponsored with Representative William 
Harsha of Ohio. 

The Congress is now aware of the scope 
of the nation's bridge situation. I believe the 
Feder.al Government will measure up to its 
responsibilities, as much to meet the needs 
of the nation as to provide a memorial to 
those who perished at Point Pleasant on De
cember 15, 1967. 

We acted with dispatch to change the law 
to enable work on this bridge to begin with
out undue delay, changes without which it 
would now be only in the conceptual stage. 
The accelerated construction of this bridge 
is as much a tribute to the members of the 
Congress as it is to the engineers and archi
tects who planned and designed and the 
workmen who erected it and constructed its 
approaches. 

It is my fervent hope that we will enact .a 
law next year that will enable us to live the 
rest of our lives as a nrution without a repeti
tion of the events of that horrifying evening 
two years ago near here. Will Allen Dro
moogle, in his poem, "The Bridge Builder," 
said: 

"This chasm that has been as naught to me 
To that fair-haired youth may a pitfall be; 
He, too, must cross in the twilight dim, 
Good friend, I am building this bridge for 

him." 

LUTHERAN MEDICAL CENTER
COMMUNITY REDEVELOPMENT 

Mr. JAVITS. Mr. President, in Brook
lyn, N.Y., in a community called Sunset 
Park, a dramatic and unprecedented ap
proach to human and urban conserva
tion is about to take place which I un
derstand may well become a model for 
the improvement of other urban areas 
through America. I should like to present 
to the Senate information about this at
tempt to improve a seriously blighted 
area. 

The Lutheran Medical Center, an 86-
year-old New York City neighborhood 
hospital is playing a vital role in this 
community-based renewal effort. This 
voluntary institution has set out to as
sume a positive role in assisting in the 
shaping of overall social policy in a com
munity and demonstrate it can help move 
beyond individual medical care. The hos
pital's leadership considers its relocation 
in a low income, ethnically diverse com
munity as an opportunity to help improve 
the quality of life in the inner city, and 
to serve as a vehicle with which com
munity, Government, and private finan
cial interests can cooperate in the re
newal of one urban neighborhood. 
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Plans for comprehensive renewal of 

Sunset Park community began last June, 
when Lutheran Medical Center President 
George Adams put forward a daring 
proposal to relocate the entire hospital 
service center in an abandoned factory 
building located just 10 blocks from the 
present hospital plant. The plant, which 
was given to the city of New York last 
April, is close to the Brooklyn waterfront 
in the "sickest" part of the Sunset Park 
community. Industry, which once thrived 
in the area, has gradually moved out, 
leaving blighted conditions and decay in 
its wake. The immediate neighborhood 
has become a breeding place for poverty 
and disease, contributing to a downward 
economic plunge which affects all of Sun
set Park and, inevitably, the adjacent 
middle-income community of Bay Ridge. 

The Lutheran Medical Center's offer to 
move to the site was prompted in part 
by the urgent need to replace its pres
ent obsolete and indaquate physical plant, 
most of which was built before 1910. 
More important, however, was the firm 
belief of the hospital leadership that 
the conversion of the vacant faetory into 
a modern, full-service medical center 
could restore confidence in the commu
nity, reverse its downward trends, and 
stimulate a new surge of prosperity in 
Sunset Park. They envisioned the hos
pital's multi-million dollar investment 
as the first step in a much larger proj
ect of revitalization, which would include 
the development of new housing and 
commercial, educational, recreational, 
industrial, and other facilities necessary 
to the rebirth of a healthy community. 

After 6 months of intensive efforts on 
the part of the medical center, commu
nity groups, the city of New York, and 
interested individuals, the foresight of 
the hospital leadership has already been 
rewarded. What seemed like an "impos
sible dream" only a short time back is 
now on the road to becoming reality. 

The first breakthrough came with the 
completion of a report on the feasibil
ity and estimated costs of converting the 
poured concrete shell of the building in
to a modem medical center. The report, 
prepared by a well-known hospital archi
tectural firin, concluded that this un
precedented venture in transforming an 
obsolete industrial structure into an im
portant community resource was both 
feasible and economically sound. The 
architects present a detailed description 
of how the factory's usable floor space 
can house a 484-bed general hospital 
with extensive ambulatory care facili
ties, almost doubling the hospital's pres
ent bed capacity and number of employ
ees. Large areas of unused land around 
the factory provide ample space for 
planned future development of health
related services as a day care center, 
geriatrics centers, extended care facili
ties, drug and alcohol addiction services, 
enlarged educational programs, doctors' 
offices, industrial health services and 
hospital staff housing. 

Estimating the total cost of construct
ing a comparable new hospital from the 
ground up at about $37 million, the 
architects concluded that use of the ex
isting shell will cut approximately $6 
million off that amount, as well as pro
viding a considerable financial savings 

on terms of planning and construction 
time. 

The office of the mayor of the city of 
New York received the Lutheran Medical 
Center's proposal with great enthusiasm 
and undertook to coordinate efforts 
throughout the city government to make 
the property available to the hospital. 
To encourage an environment conducive 
to community deveolpment around the 
proposed hospital, the city planning 
commission has initiated zoning changes 
in the area surrounding the site, previ
ously zoned for heavy industry. 

The city provided a part of the funds 
to develop a comprehensive plan for re
habilitation of the Sunset Park com
munity. The recommendations of the 
planners, focusing on the proposed new 
hospital as the hub of the redevelopment 
programs, will be completed by Janu
ary 1,1970. 

A most important facet of this project 
for Sunset Park has been the active in
volvement of a historically fragmented 
community in a cooperative planning 
process. Early last summer, the medical 
center initiated meetings with leaders 
from throughout the community to 
explore their reactions to the concept 
of the move. Universal support was given 
from all organized community groups 
reaching across traditional ethnic, cul
tural and economic lines of division. A 
16-member redevelopment committee, 
elected by representatives of more than 
25 community organizations, has worked 
closely with the urban planners to in
sure a significant community input in 
the final recommendations for redevel
opment. 

In less than a year, what began as a 
new concept of the responsibility of a 
local hospital to its neighborhood has 
expanded into a communitywide move
ment that may well mark the turning 
point in the history of an entire urban 
area. The willingness of one institution 
to come forward as an aggressive advo
cate for its neighborhood, as the rallying 
point for a unified community effort and 
as a bridge between the people, their 
government, and private economic in
terests, can serve as an experimental 
model for future programs of renewal 
in urban areas throughout America. 

I ask unanimous consent that the text 
of a letter from 40 representatives of 
these groups to Mayor John V. Lindsay 
and other city agencies, indicating their 
unqualified support for the project, be 
included in my remarks. 

There being no objection, the letter was 
ordered to be printed in the RECORD, as 
follows: 

SUNSET PARK REDEVELOPMENT 

COMMITTEE, 
Brooklyn, N.Y., November 1969. 

To: Mayor John V. Lindsay, the New York 
City Council, the Board Of Estimate, the 
City Planning Commission, the Depart
ment of Health, State of New York, the 
Health and Hospital Planning Council of 
Southern New York, the Brooklyn Bor
ough President's Office, the Economic 
Development Agency .. 

The Sunset Park Redevelopment Com.mit
tee and the following organizations and in
dividuals wish to make known to all con
cerned their support of the Lutheran Medical 
Center and its plan to rebuild our commu
nity hospital. We understand that this is the 
first essential step in a comprehensive pro-

gram of redevelopment in the Sunset Park 
community-including housing and other 
community facilities-to which the City 
committed itself at a public hearing before 
the Site Selection Board on August 18, 1969. 

We know that Lutheran Medical Center 
has received expert opinion indicating that 
the American Machine and Foundry build
ing, at 55th Street and Second Avenue in 
Brooklyn, can be converted into a 484-bed 
acute general hospital with extensive am
bulatory care facilities. We know the com
munity Will save approximately $8 million by 
using this abandoned building, as against 
constructing a new hospital from the ground 
up. We also know that relocation at the A.MF 
site Is the only way the hospital can remain 
in Sunset Park. 

Thel'lefore, we urgently request that the 
City of New York make this building and 
the attached properties (assets received by 
the City as a gift) available to Lutheran 
Medical Center at no cost. We also urge the 
City to make available to the Medical Center 
on the same basis the vacant property on· 
56th Street between First and Second Ave
nues, which is also owned by the City, and 
such other adjoining properties as Will be 
necessary for further expansion of the Cen
ter's comprehensive services to the com
munity. 

The Lutheran Medical Center has shared 
its plans for the future With the community 
since their inception. We endorse these plans 
and we support the Center's efforts to provide 
leadership in our neighborhood's drive to 
create forces which can stop the process of 
deterioration that has atfiicted this part of 
Brooklyn during the last two decades. 

We assume that the plans for Sunset Park 
which are being prepared by the City's com
missioned urban planners, working together 
with the Sunset Park Redevelopment Com
mittee, Will be the basis for an immediate 
program of urban renewal in the area be
tween 39th Street and Owls Head Park, the 
waterfront and Fourth Avenue. We under
stand that the City's subsidy of the Medical 
Center through the A.MF building and ad
jacent land can be the basis of Federal and 
State programs in housing, community fa
cilities and open space which in turn will 
generate private sector investment in our 
community. We see the new Lutheran Medi
cal Center at A.MF as the core of this com
prehensive program of renewal and rehabili
tation. 

We commit ourselves to aggressively pur
sue this community-based effort to improve 
the quality of life in Sunset Park and we 
ask that our government officials reaffirm 
their commitment by immediately imple
menting this cooperative redevelopment pro
gram. 

George Adams, Chairman, Sunset Park 
Redevelopment Committee; Andrew 
A. DeOrlo, Director, St. Rocco's Youth 
Center, Cochairman, Planning Board 
No. 7; Elizabeth Perkins, President, 
42d Street Block Association; Frances 
Murray, Executive Director, United 
Negro/ American Association and Area 
Representative on the Council Against 
Poverty. 

Sdalimaya Staiano, Chairman, Sunset 
Park Planning Committee; Robert 
Schultz, Chairman, Sunset Park 
Housing Coordinating Committee; 
Pedro Hernandez, Community Orga
nizer; Sunset Park Family Health Cen
ter; Gonzalo P , President, 
United Puerto Rican and Spanish 
Orgs. of Sunset Park-Bay Ridge, Inc. 

Joseph Nandone, President, Sunset Park 
Civic Association; Kathleen Tully, 
Community Planning Board No. 7; An
gelo Arculeo, Minority Leader, New 
York City Council; Guy Hanson, Pres
ident, 68th Precinct, Youth Commu
nity Council; Joseph Lena, Director, 
L.M.R. Olympics Program. 
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Thomas A. Ward, 58th Street Board of 
Trade; Josi Elias, President, Sunset 
Park Health Council; Joseph J. Dowd, 
New York State Assemblyman (52nd 
A.D.); John T. Norton, Chairman, 
Planning Board No. 10; J. Gerald Shea, 
President, Bay Ridge Civic Improve
ment Association. 

Edward F. Slattery, Assistant Pastor, 
Baslllca of Our Lady of Perpetual 
Help; Herbert Gray, Executive Di
rector, United Puerto Rican and Span
ish Organization.s of Sunset Park-Bay 
Ridge, Inc.; Wilfred Yugs, United 
Puerto Rican Student Organization.s. 

Mateo H. Lorenzo, Community Worker, 
Puerto Rican Community Develop
ment Project; Ellen M. Parcell, Di
rector, Sunset Ridge Organized Com
munity of Kings; Hel'ltha Sma.gala, 
Community Organizer, Sun.set Park 
Civic Association. 

Paul Gold, Chairman, Brooklyn Army 
Terminal Development Committee 
representing: Bay Ridge Community 
Council, Anchor Savings Bank, Bay 
Ridge Savings & Loan Association, 
Brevoort Savings Bank, 86th St. Board 
of Trade, 5th Ave. Board of Trade, 
4th Ave. Merchants Association, First 
National City Bank, Government Em
ployees Union Local No. 1896, Hamil
ton Federal Savings & Loan Associa
tion, Kings County Lafayette Trust 
Co., Manufacturers Hanover Trust 
Co., Merchants & Manufacturers As
sociation of Bush Terminal, Scandi
navian-American Business Association. 

Enrique Velez, President, Hatillo Civic 
and Social Club; John J. O'Connor, 
Pastor, St. Michael's Roman Catholic 
Church; Frank J. Grande, President, 
43d Street Block Association; Jack 
Crown, President, 45th Streert Block 
Association; Daniel M. Conroy, Presi
dent, 61st Street Block Association. 

Gary W. Lawson, Community Organizer, 
Maimonides Neighborhood Service 
Center; Harold Schaefer, Chairman, St. 
Michael's Parish Council; Rev. Allen 
K . ---, Pastor, Lutheran Church of 
st. Jacobi; Ronald Mahany, 56th 
Street Block Association; Charles 
Carita, President, 55th Street Block 
Association. 

Farina T. Lenny, President, 56th Street 
Block Association; Edward R. Riley, 
President, 55th Street Block Associa
tion; Mana T. Medina, Manpower 
Coordinator for Sunset Park; Jan 
Matera, First Vice President, Sun.set 
Park Civic Association; Oremand W. 
Ehzo, Cochairman, 68th Precinct, 
Youth Ccmmunity Council. 

NEW OIL SLICK IN SOUTHERN 
CALIFORNIA 

Mr. CRANSTON. Mr. President, a new 
oil slick today threatens the beaches of 
southern California. A main pipe on 
Union Oil Co.'s platform A is reported 
to have cracked sufficiently for a slow 
leak to spill oil into the Santa Barbara 
Channel. The U.S. Geological Survey dis
trict engineer in Santa Barbara told a 
member of my staff yesterday that the 
leak had gone undetected for 2 or 3 days. 
Apparently, the safety devices on the 
platform are not geared to work when 
there is a low pressure break in a line. 

This is the same platform A from 
which oil has been leaking since last 
January when the tragic Santa Barbara 
blowout occurred. Oil slicks being so 
common in the vicinity of platform A, 
the new slick was not detected until a 

commercial fisherman's spotter plane 
discovered it yesterday. 

Approximately 300 barrels of oil are 
reported to have eS;caped. The oil slick's 
size is variously estimated to cover from 
13 to 50 square miles. Fortunately, the 
slick is moving in a southerly direction 
away from the beaches of Santa Barbara. 

Mr. President, the failure tc detect this 
oil leak serves to illustrate the danger,c:: of 
underwater drilling. Had such a low
pressure leak occurred on land, it would 
have been clearly visible for immediate 
correction, and there would have been no 
damage done-just a puddle of oil on the 
ground. 

But under water, the entirely differ
ent sequence of events and consequences 
to the environment give more weight to 
the findings of President Nixon's Panel 
on Oil Spills. The Du Bridge panel said 
very clearly: 

The nation still does not have an adequate 
oil spill technology and has not yet provided 
the means for bringing an adequate technol
ogy into being. 

Even more specifically, the Du Bridge 
report warned that our oil spill surveil
lance system is inadequate and made the 
following proposal: 

While considerable experience has accu
mulated with these techniques and while 
much of it pertain.s to definition of oil slicks, 
there is no operational system available 
which can be deployed to obtain the pre
cise data that are required for effective moni
toring of oil slicks. We therefore recommend 
a mission-oriented R&D program aimed at 
developing a combination of perfected tech
niques that can be used by an operating team 
to monitor the spread of spilled oil, estimate 
the quantities involved, and confirm predic
tions developed from weather and current 
data. 

Mr. President, I find it incredible that 
we are blindly plunging into the Santa 
Barbara Channel oil reserves before we 
have perfected the techniques for safe 
drilling or for adequate oil spill surveil
lance and cleanup. I see no reason why 
our Nation needs Santa Barbara's oil 
right now, instead of at some future 
date when its extraction will not 
threaten the environment. 

This new spill strengthens the case 
made by the Du Bridge report. I urge 
that President Nixon move to implement 
the recommendations of his distin
guished scientific panel. Specifically, I 
urge the President to consider classify
ing the Santa Barbara channel petro
leum resources as what the Du Bridge 
panel calls an "escrow resource" to be 
held with no drilling starts for a period 
of time until adequate techniques and 
skills are perfected. The case for special 
treatment of the Santa Barbara channel 
is clearly made by the U.S. Geological 
Survey paper "Geology, Petroleum Devel
opment, and Seismicity of the Santa Bar
bara Channel Region, California," which 
Secretary Hickel released at the end of 
October 1969. In the section "Geologic 
Characteristics of the Dos Quadros Off
shore Oil Field," the field on which plat
form A stands is described as "unique" 
because of the extremely shallow layer 
of porous and permeable interbedded 
siltstone, claystone, and sandstone. This 
300-foot stratum is in unique contact 
with other fields where the shallowest 

covering is from 1,000 to many thousands 
of feet of relatively impermeable strata. 

Combine this uniquely thin capping 
layer of the Dos Quadros field with the 
unique environmental values and beau
ties of the Santa Barbara coastline, and 
our present policy of approving ever
more new drilling starts becomes incom
prehensible, if not irrational. 

With the preponderance of findings 
published this year by this administra
tion clearly pointing toward the environ
mental danger of continuing on Santa 
Barbara oil development without our 
having developed adequate safeguards, I 
believe President Nixon has a unique op
portunity to correct the errors of the 
past and at the same time make a dra
matic turn toward a new and environ
mentally sane national policy of oil pro
duction. The declaration that the Santa 
Barbara oil resource is to be held in es
crow as a reserve to meet future needs is 
but one step the President can take in 
line with the recommendations of his ad
visers. Another step would be to an
nounce his support of my proposal, S. 
3093, to create Federal marine sanctu
aries seaward of the areas where the 
State of California has banned oil 
drilling. 

I ask unanimous consent that two New 
York Times articles on the subject be 
printed in the RECORD. 

There being no objection, the articles 
ordered to be printed in the RECORD are 
as follows: 
[From the New York Times, Dec. 17, 1969] 
SCIENTISTS TERM THE CHEMICAL TREATMENT 

OF OIL SPILLAGE MORE HARMFUL THAN THE 
"DISEASE" 

(By David Bird) 
Scientists and engineers have expressed 

concern here that attempts to control oil 
spills with chemical dispersants are causing 
more harm than the oil itself and may be 
creating long-term ecologic damage, such as 
is now being attributed to DDT and other 
pesticides. 

The concern is expressed in reports and 
discussion at a three-day Joint Conference 
on Prevention and Control of Oil Spills, end
ing today at the Americana Hotel. The meet
ing is sponsored by the Federal Water Pollu
tion Control Administration and the Ameri
can Petroleum Institute, an industry group. 

TORREY CANYON DISASTER 

When the conference was planned last 
summer, the sponsors expected about 300 
persons to attend. More than 1,000 have reg
istered. 

Their interest reflects increased public con
cern after two disastrous oil spills. 

The first occurred in March, 1967, when 
the supertanker Torrey Canyon struck a reef 
off the southern coast of England and sent 
30 million gallon.s of crude oil oozing toward 
the Cornish coast and across the English 
Channel to the shores of Brittany. 

The second oil spill occurred early this 
year, when 18 million gallons leaked to the 
surface of the Santa Barbara Channel in 
California during offshore drilling operations. 

At least one million tons of oil are spilled 
every year from tankers, manufacturing 
plants and refineries. Much of the effort to 
control the spills has centered on chemical 
dispersants that dissolve the oil, spreading 
it out so thin that it is not noticeable. 

Some scientists say that the dispersants 
are merely an attempt to hide the visible ef
fect of the spills and that the chemicals pose 
an additional danger. 

A. Oda, a researcher with the Ontario 
Water Resources Commission, told the con-
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ference yesterday that studies of dispersants 
since the Torrey Canyon disaster have led 
to the conclusion that some of them "were 
far more deadly and far more damaging to 
marine life and ecology than the oil itself." 

BEACH DAMAGE, TOO 

Howard J. Lamp'! of the Federal Water 
Pollution Control Administration said, "We 
firmly believe that the use of dispersants, 
emulsifiers and other chemicals is entirely 
unjustified in the cleanup of oil-polluted 
beaches." -

He said Federal studies had shown that the 
oil, when "mixed with chemicals, caused pen
etration of the mixture into the sand at least 
three times the depth of the untreated oil. 
In oil-polluted water, Federal officials have 
recommended that the chemicals be used 
only as a last resort when it is impossible to 
soak up the oil with straw or similar mate
rial or to suck it up by mechanical means. 

Perhaps the strongest attack on the present 
methods of controlling oil spills came from 
a biologist, Dr. Ira N. Gabrielson, who is 
president of the Wildlife Management Insti
tute. He said: "The usual approach is to try 
to contain or isolate the :floating oil-an at
tack that works rarely, if at all-or to remove 
it from the public eye by sweeping it under 
the ocean's surface by means of dispersants 
or detergents. More animal life was killed by 
chemicals in the Torrey Canyon accident 
than by the oil itself." 

"Even if the detergents or dispersants are 
not toxic in themselves," Dr. Gabrielson 
continued, their action in breaking up the 
on "apparently accelerates the exposure of 
marine life to the toxic hydrocarbons" in oil. 

He noted that "some of the hydrocarbon 
fractions are suspected of having carcino
genic activity," that is, they are linked to 
cancer. 

"These hydrocarbons are stable," Dr. Ga
brielson said, "and they can be retained and 
concentrated in the marine food cycle as the 
lesser animals are consumed by those higher 
up the animal ladder. Some ultimately may 
end up in man." 

Scientists have recently found that it is 
just such a concentration of DDT that stays 
in the food chain and has harmful effects on 
the life cycles of higher animals. 

[From the New York Times, Dec. 18, 1969] 
IN THE NATION: SEEDING THE CLOUDS 

(By Tom Wicker) 
It has been suggested at a meeting of the 

American Geopl;lysical Union in San Fran
cisco that a small nuclear device be deto
nated on the moon, so that the various quiv
erings and wobbles that would be set off 
would tell the instruments that have been 
planted on the lunar surface what is inside 
the old ball of cheese. No doubt this is of 
great importance to know, but can we be sure 
that the knowledge would be worth the pos
sible cost? 

Aside from the obvious questions about 
the effects of nuclear fallout in the moon's 
atmosphere and political fallout in the 
earth's atmosphere, what might be the total 
environmental consequences of such an ex
plosion-for the moon itself, for those who 
will be visiting it from earth, for other ob
jects in the solar system? Based on past per
formance, it is a good bet that there would 
be some unexpected and probably unwel
come result. 

DUBIOUS BENEFITS 

In Paris, for instance, a group of hydrol
ogists and other scientists have been find
ing out a lot this week about what man has 
wrought in the name of progress. The new 
Indus and Ganges River irrigation systems, 
they were told, have raised the water table in 
the flat plains of India, and in the process 
have contaminated much topsoil wit h salt 
that rose from the earth with the water. 
The net result is a loss of arable land. The 

Aswan Dam is spreading disease with its ir
rigation waters and damaging the fertile 
Nile delta by interfering with the ancient 
silting process. 

PERILS OF TECHNOLOGY 

These are rather spectacular examples of 
the unforeseen consequences of great tech
nological feats, but they are by no means 
isolated. Here in the United States, a horrid 
recent example is the virtual ruin of the 
Santa Barbara Channel off the California 
coast because of oil leaks from the ocean 
fioor, set off by the latest scientific drilling 
techniques. 

Just sixty years ago today the Wright 
brothers got their strange-looking crate into 
the air above Kill Devil Hill for the few sec
onds it took to introduce a whole new epoch 
of technology. Whatever the Wrights thought 
powered :flight might do for man, it is a 
reasonably safe bet that neither they nor 
anyone else thought it might choke him to 
death. Yet, between the automobile, which at 
about the same time was getting a good 
start on creating smog, and the airplane, 
man may yet expire for lack of unpolluted air 
to breathe. And the end is by no means in 
sight. Wait until the Boeing 747 and the 
Concorde and the C-5A and the American 
SST with their monstrous engines get into 
the air, along with all the other burnt-kero
sene spouters already spewing their poisons 
on mankind. 

One of the most critical problems of this 
kind-although it should have been fore
seen, and probably was by the kind of people 
who are dismissed as idealists or crackpots-
is the runoff of agricultural chemicals into 
lake, river and stream waters. This poses the 
usual dilemma agonizingly; the chemicals 
increase food production for a starving world, 
but they also pollute fresh waters and kill off 
fish, so that the dead seas that result foul the 
air and earth in their turn. 

PRODUCTION OR POLLUTION? 

What are the relative values in such a con
:fiiot? Must men choose between Malthus and 
the "silent spring"? Surely, more foresight, 
caution and sensitivity can prevent the 
necessity for most such either/ or choices. It 
may not prove literally true, as was suggested 
at the Paris meeting, that diverting the 

'Yukon and Fraser Rivers south to water the 
Amerioan plains could tnt the earth on its 
axis by the weight of shifting surface water; 
yet that is the kind of possib111ty tha.t man's 
almost limitless technological ingenuity now 
forces him to consider. Anyone who thinks, 
for instance, that paving over the ~verglades 
for a jetport is damaging only to the wildlife 
it would kill and displace ought to remember 
the social and economic consequences for 
humans-the so-called dustbowl-that fol
lowed the indiscriminate plowing up of the 
Great Plains. 

THE EVEREST SYNDROME 

Yet indefatigable man plunges on, gripped 
in his tiny genius by the Everest syndrome, 
climbing every technological summit because 
it is there. It seems not in his nature to let 
well enough alone, even in his environment, 
so that in his impulse to build he plants the 
seeds of destruction. 

mtimately, can man master anything that 
really matters? Certainly not nature, and 
least of all, himself; rather, it is altogether 
likely that if the Biblical :flood someday en
gulfs the earth, it will flow from seeded 
clouds. Thart might even be a :fitting end. 

INAUGURATION OF LONDON-TO
MIAMI FLIGHTS ON JANUARY 1, 
1970 
Mr. GURNEY. Mr. President, in 1961 

Congress created the U .S . Travel Serv
ice as a part of the Department of Com
merce with a yiew toward expanding the 

flow of foreign travelers to the United 
States. The Travel Service has attempted 
to bring together the transportation peo
ple, entertainment, and hotel and res
taurant industries and other governmen
tal agencies to boost the "Discover Amer
ica program." The ultimate hope behind 
the legislation was that such a Travel 
Service would give us a greater part of 
the world travel market. It has been esti
mated that three-fourths of all money 
spent on international tourism, and 90 
percent of all international travel as part 
of tourism, occur in the two major areas 
of the world that are developed and can 
accommodate this traffic: that is the 
United States and Europe. The United 
States has come off second best in this 
friendly competition so far. The simple 
reason is that so many Americans choose 
to go to Europe to vacation. It is esti
mated that 1967, the last year for which 
we have any reliable figures, the U.S. 
travel deficit was $2.1 billion. A substan
tial part of this sum can be traced to the 
fact many Americans, as a matter of 
course, spend their dollars with the for
eign carriers who fly them to Europe. 

There has been an encouraging devel
opment recently which might very well 
encourage Americans to use domestic 
carriers and at the same time encourage 
Europeans to vacation in the United 
States. That is the inauguration of the 
new nonstop air route between Miami, 
Fla., and London, England. We can ex
pect that this route will bring many 
European travelers to the United States 
and to the Miami area and will also be 
used as a gateway for connection with 
Latin America. Under a bilateral agree
ment with the United Kingdom, the Mi
ami-London route will be served by two 
airlines only, the one a British carrier, the 
other, a U.S.-fiag carrier. National Air
lines has been chosen as the American 
carrier for this route. This is entirely 
logical since National's home base is in 
Florida, and it has for 35 years had ex
perience in Florida tourism and in pro
moting air traffic. I think this experience 
will result in many, many European trav
elers coming to the United States in years 
to come. The rapid growth of industry 
and commerce and population in my own 
State of Florida and indeed throughout 
the southeastern region of the United 
States, with its enormous potential for 
tourism and vacationing, makes this 
Miami-London air route a logical devel
opment. January 1, 1970, the beginning 
of a new decade, will mark the inaugura
tion of this new and very promising air 
service. Mr. President, I am confident 
that the inauguration of this new service 
will open a new gateway for Americans 
going to Europe and also, significantly, 
for Europeans coming to visit America. 

For many countries, international 
tourism is the single most important ex
port industry and the source of much of 
their foreign exchange. This is a field 
that we have neglected too long. There 
are many, many desirable bypro ducts of 
tourism here in America over and above 
the dollar earnings which they result in. 
Bringing people here to see the glories 
and the wonders of our country and send
ing them home with the favorable im
pressions of our country and our people 
is a desirable, though unfortunately un-
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derestimated, aspect of our foreign pol
icy. For these reasons, I think that the 
establishment of a Miami-London route 
is a great step forward for the U.S. tour
ist industry. The president of National 
Airlines, Mr. L. B. Maytag, has pledged 
that his company spend at least $1 mil
lion in 1970 to persuade Europeans to 
visit America. Mr. President, I wish to 
congratulate the carriers, British and 
American, and wish them Godspeed in 
this happy new venture. 

ADDRESS BY SENATOR McGOVERN 
BEFORE NATIONAL CONVENTION 
OF ASSOCIATION OF FARMER
ELECTED COMMITTEEMEN 
Mr. EAGLETON. Mr. President, last 

Friday, December 12, the distinguished 
Senator from South Dakota <Mr. Mc
GovERN) visited my hometown of St. 
Louis, Mo., to address the national con
vention of the Association of Farmer
Elected Committeemen. 

Senator McGovERN has spoken elo
quently on the challenges to American 
agriculture before and he did so again 
last Friday. 

He understands the problems of the 
farmer who grows our bountiful agricul
tural abundance as well as the plight of 
the 15,000,000 hungry Americans who do 
not share in it. 

His work in the field of hunger is well 
known. His service on the Agriculture 
Committee has produced a thoughtful 
understanding of our agricultural prob
lems as well as constructive legislation to 
assist in their solution. 

Senator McGovERN is the principle 
sponsor of S. 3068, a bill to improve farm 
income and insure adequate supplies of 
agricultural commodities by extending 
and improving certain commodity pro
grams. I am proud to be a cosponsor of 
this legislation. I especially commend to 
my colleagues Senator McGovERN's re
marks regarding S. 3068. 

Mr. President, I ask unanimous con
sent that excerpts from Senator Mc
GovERN's perceptive address be printed 
in the RECORD. 

There being no objection, the excerpts 
were ordered to be printed in the RECORD, 
as follows: 
AMERICAN AGRICULTURE IN A HUNGRY WORLD 

(By Senator GEORGE McGoVERN) 
It is a pleasure for me to be with you and 

to share what I hope will be some useful 
ideas on the outlook for American agricul
ture and the challenge of a hungry world. 

You are a remarkable group of people. Any
one who can be closely identified with farm 
programs and still get elected by the farmers 
is performing something of a political mira
cle. I know a little bit about miracles my
self. The guy who said "No man is an is
land," has never run for office as a Demo
crat in South Dakota. 

In any event, you and I share a concern 
about the health of American agriculture-
not only because of its importance to our 
farm families and our national economy, 
but also because American agriculture is the 
lifeline of a hungry world. No problem of 
the 1970's will be any more urgent than the 
necessity of increasing world food produc
tion and reducing world population growth. 
If those two closely related problems are 
not resolved, there will be little chance for 
an orderly and peaceful world. 

The global food-population crisis chal-

lenges America and especially American ag
riculture in four ways: 

First, we need to undergird the economic 
health of our own food producers-the Amer
ican family farmers. 

Secondly, we need to make the best pos
sible use of our food abundance in eliminat
ing hunger in America. It is inexcusable that 
one American child should suffer the blight 
of hunger and malnutrition. 

Thirdly, we should use our agriculture as 
effectively as possible in reducing hunger 
abroad. 

Fourth, we should share more effectively 
our technical know-how in food production 
and family planning with the developing 
countries. 

I see these four responses costing roughly 
$10 billion a year more than we are now 
investing. That $10 billion should be in
vested in approximately equal portions of 
$2¥2 billion in each of the four programs. I 
would propose that this $10 billion be se
cured by an equal reduction in the arms 
spending that now consumes $80 b1llion an
nually. We have clearly seen this year that 
wasteful practices in the form of fantastic 
cost overruns and ill-advised weapons sys
tems are eating up billions of dollars in tax 
funds. I believe we could contribute more to 
our national defense and to world peace by 
strengthening our farm economy, by ending 
hunger and malnutrition in America, and by 
reducing hunger abroad. A Budget Bureau 
analysis tells us that malnutrition costs 
America three an a half times as much 
as it would cost to end it. And on a world 
scale, I believe that a few billion dollars 
spent on drying up the swamplands in which 
Communism breeds would accomplish more 
than the $125 billion and 40,000 American 
lives we have spent trying to fight Commu
nism in Southeast Asia. 

Let us look more closely at each of the fac
tors I have mentioned beginning with the 
current condition of our own agriculture. 

The statistics leave no room for doubt 
about the outlook facing family farmers in -
this country. Disposable personal per capita 
income of farm operators is only two-thirds 
that of the income of other Americans. You 
receive, respectively, 1942 prices for wheat, 
1944 prices for corn, 1952 prices for livestock, 
and 1942 prices for cotton. Yet, you pay enor-· 
mously inflated 1969 prices for all of your 
production and living expenses, and galloping 
1969 interest rates for the credit you need to 
stay in business. And those interest charges 
are applied to a farm debt that approaches 
$50 billion. 

The squeeze between low prices and rising 
costs of production is driving farmers off the 
land into overcrowded cities. Almost three 
million farm units have disappeared since the 
close of World War TI, and the trend con
tinues. Between 1960 and 1969, my home 
State of South Dakota suffered a loss of some 
34,300 positions in agricultural employment. 
We also suffered a net loss in total popula
tion, as did several other of the Nation's 
most agricultural States. 

We have not done very well. But even this 
dismal record does not describe the full ex
tent of our difficulty. Next year, we must face 
the expiration of the farm program authority 
which has allowed us to do as well as we 
have. 

Without new legislation, we will revert to 
the laws in effect prior to 1965, with a drop 
in farm income of at least $1 billion and 
probably more. Somehow, between now and 
the end of next year, we have to come up 
with the legislative guidelines for the farm 
policies of the 1970's, and we have to find 
51 votes in the Senate and 218 votes in the 
House to get them passed. 

I am here as an advocate of a specific 
approach, known as the coalition farm bill. 
I introduced it in the Senate on October 
twenty-third with a number of cosponsors, 
and it is also pending in the House. It was 

developed and is endorsed by some twenty
two national farm organiZations and com
modity groups, and amounts essentially to a 
renewal, with some substantial improve
ments, of the programs which have been 
in effect for the past four years. 

For wheat, it would retain the 100 per 
cent of parity provisions we have now for 
domestic food consumption and would add 
a 65 cents per bushel export certificate on 
the 40 to 45 per cent that is shipped abroad. 
This would add about $375 to $400 million 
to wheat income. 

The feed grains section would increase 
the loan from $1.05 to $1.15 per bushel and 
the direct payment from 30 to 40 cents for 
corn, with proportionate increases for other 
feed grains. 

The bill extends the cotton and rice pro
grams and the Wool Act, and continues the 
Class I base plan for dairy with some clari
fying changes to make the program more 
attractive. 

It provides new authority for diversion 
programs of soybeans and flaxseed, and also 
for the establishment of marketing orders 
for any commodity when requested by a 
majority of the producers. 

Finally, it mandates the establishment of 
consumer proteotion reserves of wheat, feed 
grains, soybeans and cotton, which would 
be set aside in surplus periods to be held 
until an emergency arises and prices go over 
p arity. 

I suggest, however, that if we stick to our 
traditional methods of presenting fa.rm issues 
to the country, then whatever is ultimately 
passed, if anything, will be a disappointment. 
And I include my own bill in that assess
ment. This is true because we are already 
compromising in advance with those who 
think that both our farm programs anct our 
fOod cost too much. And if our farm pro
grams are written from that point of view, 
then tlheTe is simply no way for the fa.rm.er 
to get a better deal. Any increase he gets 
can only come from the taxpayer, through 
higher price supports and payments, or from 
the consumer, through increased costs. If 
botlh sources are placed out of reach, then 
no matter how much we adjust the shape or 
the forina!t of farm programs we're going to 
watch a continued decline in farm income. 

When those of us who still believe in jus
tice for the farmer get together, therefore, 
I believe we need urgently to go beyond dis
cussions of the content of farm programs 
and the reasons why we believe farm income 
must be improved. We must discuSs as well 
how to convince those 51 Senators and 218 
Representatives and their increasingly urban 
constituencies----that they have an interest 
in a healthy farm economy. 

This country has reaped the benefits of 
a revolution in farm productivity; there needs 
now to be a revolution in the way it views 
the people who brought it about. 

We have some blackeyes, some borne of 
a misunderstanding of the reasons for farm 
programs and, frankly, some deserved. You 
all know that there are farm spokesmen 
who rail against programs to cure the criti
cal illnesses that plague other parts of the 
coun.rt;ry, and who close their eyes to the 
blight of poverty and hunger that exists 
even in their own areas. Each such state
ment tends to weaken the reservoir of in
terest and concern that we can expect from 
our city colleagues. 

On the other hand, the urban population 
should understand that they have a vital 
economic interest in American agriculture. 
Farmers spend $37 billion each year. 16 mil
lion city people are employed in processing 
and marketing farm products. And there is 
another mutual concern between town and 
farm. When we ignore the economic problems 
of farm people we do not dispose of them; 
we do no more than move them to other 
parts of the country where their solution is 
immensely more difficult and more costly. 
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In the short period since World War II, 

United States _population has grown by 60 
million-by 44 percent. During the same 
period almost half of the farms disappeared. 
Almost 3 million farms have been wiped out, 
and more than 20 milllon people, with no 
local economic base to support them, have 
left farms and small towns for the cities. 
Today seventy percent of our people are 
jammed on top of each other on less than 
one percent of the Nation's land area. 

But we're just getting started. Our pop
ulation is expected to increase by half again 
in the next thirty years-another 100 mil
lion people. Unless present trends are halted 
and reversed, 80 or 90 million of those will 
find themselves in huge metropolitan areas. 

There they will exist. Each new arrival 
will add his share to the pollution of the air 
and water, to the congestion of the streets, 
to the costs of public services, and to · the 
crushing shortage of space--all problems we 
recognize as already intolerable. Each new 
arrival will retard efforts to enhance the 
quality of urban life, and each will add to 
the dehumanization and the discomfort of 
those who live there now. 

Certainly farmers and city dwellers have 
a common interest in halting the rural to 
urban migration. It is time we made it a 
common cause. 

To do so we can use less of government 
officials talking timidly to rural audiences 
about the need to have farm programs which 
will reduce the USDA budget and the house
wives' budget at the same time. 

We need less reference to welfare as the 
solution for those farmers who are displaced 
each year. We need more of the highest gov
ernment officials acting as advocates before 
those who need persuading. And we need 
more of farmers themselves understanding 
urban problems and seeking out opportuni
ties for involvement in their solution. 

We need, too, for this country, and par
ticularly the leaders of the Executive Branch, 
to begin understanding the great role our 
agriculture can play in the construction of 
a more healthy society at home and a safer 
society among all the world's poople. 

Our food surveys in recent years have told 
us that two-thirds of our planet's population 
is hungry or malnourished and that even 
in our own land there are 15 million of our 
people who are denied food to sustain strong 
bodies and healthy minds. 

In 1966, the year when our food surpluses 
ran out, the Congress responded with a de
cision that Food for Peace should be con
tinued and enlarged. We viewed war ag.ainst 
hunger as important enough to be included 
in our production plans, raother than receiv
ing our accidental output in excess of our 
own needs. We provided authority for pur
chases in the market, at prevailing prices, 
for food aid to other countries. 

As you know too well, that authority has 
received little attention. Our world food pro
grams still limp along at only about half of 
the amounts authorized, and I am told that 
our missions abroad are under instructions 
to discourage applications. A hungry world 
watches as we idle our food productivity, and 
as we meanwhile pour billions of dollars into 
weapons designed to control men through 
fear rather than to Win their allegiance 
through our best efforts to end their suffer
ing. The hungry and malnourished at home 
watch as we persist in the belief that our 
success as a nation depends not upon the 
strength and the comfort of our own people 
but on our ability to build an ABM, an SST 
or an Apollo 11. 

It is time to reorder our national priori
ties, in directions which reflect the higher 
interests shared by all Americans, farmer and 
consumer alike. 

I am convinced that the Ameri<oon people 
will respond to a clear call for a new order 
of public business which includes economic 
justice for family farms and a full share 
in the nation's prosperity for rural America. 

This in turn will enable our country to play 
its part in using food and technology to lay 
the foundations for a world at peace. That 
is a goal worthy of the best effort of us all. 

NEW WORLD TRADE INITIATIVES
ADDRESS BY ASSISTANT SECRE
TARY OF COMMERCE DAVIS 

Mr. JAVITS. Mr. President, I ask 
unanimous consent that the remarks en
titled "New World Trade Initiatives by 
the Industrial Nations-Key to Better 
Life in the World of the 1970's," delivered 
by Assistant Secretary of Commerce 
Davis, be printed in the RECORD. 

As the New Year approaches and as 
Europe in particular contemplates sig
nificant changes including United King
dom entry into the Common Market, 
Secretary Davis' summing up remarks 
are encouraging. He states: 

The United States understands and ac
cepts gladly its responsibility to participate 
to the fullest extent with other nations to 
further world economic growth. Let us enter 
the new decade with determination to work 
together among the nations to achieve a bet
ter life for all the world of the 1970's. 

There being no objection, the address 
was ordered to be printed in the RECORD, 
as follows: 
NEW WORLD TRADE INITIATIVES BY THE IN

DUSTRIAL NATIONs-KEY TO BETTER LIFE 
IN THE WORLD OF THE 1970'S 

(By Kenneth N. Davis, Jr., Assistant Sec
retary of Commerce for Domestic and In
ternational Business) 
It is a particular pleasure to be here with 

these two distinguished groups-the Ameri
can Chamber of Commerce of Paris and the 
American Club of' Paris. The opening of the 
new United States' Trade Center here is a 
most auspicious occasion, both for what 
it will mean in increased business contacts 
between our countries now, and for what 
it symbolizes for the future development of 
international trade and investment. Like 
the seven similar United States' Trade Cen
ters throughout the world, we would not 
have planned this one if we had not seen 
coming growth opportunities far beyond the 
present levels of international business. I 
hope you will all visit the Trade Center 
soon, both to see the fine facility and meet 
its capable staff, and also to see its first ex
hibition of laser equipment. You will see 
new products that are particularly good ex
amples of the kind of advanced technology 
which the United States has to offer and 
which Europe Will want to utilize in its 
science and industry. 

A TIME TO LOOK TO THE FUTURE 
In only_ a few short weeks, we will be 

entering the decade of the 1970's. In the 
United States·, a new Administration has 
been in office for ten months, and in France 
and Germany there are also new Govern
ments. Economic issues have been high on 
the priority lists of the policy-makers in 
most of the world's capitals in recent months. 
The outcome of their deliberations, both in 
their domestic councils and in the interna
tional forums, Will have great impact on 
the future course of the world's business af
fairs. And so, it is an especially appropriate 
time to examine the prospects for business 
policy and for leaders like yourselves to be
come more active in making your views and 
proposals known to government. I can as-
sure you, we have been hearing a great deal 
in Washington lately from the American 
business community. 

In looking forward with you today, I would 
like to discuss three main points: 

FiTst, I believe that if we objectively exam
ine the past and also where we stand today, 
we will discern some basic trends in World 
Trade, which we can expect to continue. We 
should not attempt to resist the positive 
forces of change (new technology, in partic
ular) but rather find ways to take maximum 
advantage of the great new possibilities 
offered. 

Second, in the next decade, it will become 
a matter of vital necessity for the great bulk 
of the industrial enterprises of all nations 
to become international in scope. No longer 
will overseas markets be the interest of only 
large companies. And no longer will some 
specialized industries be able to think of 
their domestic market as a private preserve, 
secure from outside interest or competition. 

Third, the time has come for a new round 
of dedicated efforts by governments and in
dustry together to vastly improve the frame
work in which the world carries on its busi
ness affairs. I am not talking of just more 
tariff reductions, or only the very important 
non-tari:ff barrier discussions which are just 
getting underway in the GATT. I am refer
ring to the need for good faith bargaining 
on a whole range of subjects, including the 
problems of the developing nations, inter
national labor practices and conditions, 
antitrust policies, foreign investment re
strictions, product safety and performance 
standards, and many, many more. We must 
not let the practical necessity of dealing 
with difficult short-term national or indus
try problems divert us from a golden long
term opportunity of utilizing the competi
tive global business system to carry the 
world forward into history's greatest period 
of economic well-being for all peoples. 

Certainly, the most difficult immediate 
problem facing both the United States and 
France today is inflation. We are beginning 
to win our fight against inflation and we 
are confident that it Will be brought under 
control without recession, which would have 
most serious consequences elsewhere in the 
world. We are also encouraged by the way 
France is attacking its problems and the 
progress that has been made already. 

LESSONS FROM THE PAST 
One of the Committees of the United 

States Congress is the Joint Economic Com
mittee, with both the Senate and House of 
Representatives included in its membership. 
In December, this Committee will commence 
hearings on International Economic Mat
ters, hearings similar to those held ten 
years ago preparatory to the Kennedy Round 
of tariff reductions. Recently I read through 
the record of those old hearings and noted 
the diversity of opinion as to whether tariff 
reduction was really a good thing for the 
U.S. Strong arguments were offered by some 
members supporting the view that the Unit
ed States should not go along with tariff 
reductions. As we all know, the tariffs were 
reduced, and the results have been beneficial 
to all of the world. A few figures tell the 
story. In 1960, total exports from Free World 
Countries were $112.6 billion. By 1968, they 
had grown to $212.9 billion. The United 
States share in Free World exports declined 
from 17Y:! % to 15%, but in dollar volume 
our exports rose from about $20 billion in 
1960 to $34.7 billion in 1968. The EEC's 
share grew from 26% to 30 % in the same 
1960-1968 period. The EEC's exports have 
been growing at a very healthy 10 % annual 
rate during this whole period. Japan's ex
ports have grown by even more--at 15% 
per year. If World Trade just keeps growing 
as fast as in the last 8 years, by 1980 total 
Free World Trade Will amount to over half 
a trillion dollars annually. 

Another measure of the growth of interna
tional commerce is the increase in overseas 
Investments by companies from many coun
tries. In 1968, sales of foreign subsidies o! 
United States' companies, for example, 
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topped $200 billion-a very large figure com
pared to our $34 blllion in exports. To the 
people of the world as a whole, however, the 
growth in per capita income is the most re
warding yardstick. In every country, incomes 
rose, and in many the growth were in mul
tiples of 3, 4 or more times. Here is the 
real proof that expansionist policies in in
ternational business are paying off. The only 
question is, how can we accelerate the proc
ess while maintaining economic stability in 
the world? 

I have already mentioned that new tech
nology is one of the basic forces which we 
must capitalize on, rather than resist. 
There are many, many new technologies of 
course. Jet aircraft, nuclear power and the 
computer are particularly strong examples of 
technologies which are bound to change the 
way we live and work. Does anyone doubt, 
for instance, that the billions of dollars 
worth of "Jumbo Jets" which are on order 
will not change our lives? Those of you who 
saw the first 747 land at the Paris Air Show 
in June got a first-hand impression of the 
impact of new technology I 

In another field, that of communications 
and computers, I saw in my own company 
how a new technology could change our whole 
approach to running our worldwide business. 
Overseas plants and laboratories became as 
close together as domestic facilities from a 
management standpoint. 

Gentlemen, I don't believe I have to tell 
you that even more far-reaching technologi
cal changes will be coming. The successful 
companies and the great nations will be the 
ones that adapt these new technologies to 
their expansion and advancement. In the 
1970's, modern technology will make it as 
easy to do business in another country as 
we do today in another city in our own lands. 

FURTHER INTERNATIONALIZATION OF WORLD 

BUSINESS 

As in most industrial nations today, we 
work hard at encouraging more American 
companies to export. Even though our dol
lar volume of exports leads all others, as a 
share of national output we lag behind most 
European nations and Japan. We export only 
about 4% of our GNP while others typically 
export 10 to 20%. A few weeks ago, I was 
talking to the president of a successful Texas 
company and found that he did no foreign 
business at all-no exports, no foreign plants 
or licensees. "Why should I," he said, "I 
have plenty of business and I haven't even 
opened up California yet!" This attitude may 
be alright in a booming economy. But the 
day will come when he, like many others will 
need all the markets he can find. Of par
ticular concern are inefficient businesses 
which have not kept up with modernization 
trends. It used to be that some businesses 
could go on for years without fear of falling 
behind. They perhaps had a unique knowl
edge of their product or market, or perhaps 
the demand was too small to attract com
petition from at home or abroad. With the 
communication and transportation facilities 
improvements which I have mentioned, and 
the growing awareness of businessmen every
where that doing business abroad is not so 
difficult, competition may suddenly arrive 
from anywhere. This may be hard on the 
inefficient producer, but in the long run, it 
is good for the consumer and the public as 
a whole. Government must not choose to 
protect the inefficient producer, but ~rather 
to encourage and help him to become more 
efficierut or leave the business to o11hers. 

So far, it has been t-he larger firms which 
have become accustomed to the international 
life. More and more, we are -finding smaller 
companies entering the field. Exporting 
through foreign distributors is a well under
stood practice, and now, investment in over
seas facilities by smaller companies is grow
ing rapidly. The United States actively pro
motes its "Invest in the U.S.A." program 

here in Europe, with surprising interest be
ing shown by smaller companies. We expect 
and hope the trend to accelerate. 

NEED FOR NEW INITIATIVES BY GOVERNMENT 
AND INDUSTRY 

From foreign government otll.cials and busi
ness leaders visiting the United States, the 
most commonly heard question is "Is the 
United States becoming protectionist in its 
thinking?" The most often heard request 
from these same dignitaries is "Will the 
United States take the lead in a new initia
tive to keep the world moving toward trade 
expansion?" 

It can be fairly said that in the United 
States today there are many who are ques
tJ.oning our p~t expansionist policies. Most 
of these questions stem, I believe, from the 
observa.tion that many foreign markets are 
in part closed to United States companies. 
Japan in particular is felt to have been far 
less than fair in permitting U.S. business ac
cess to the Japanese market in anyway com
parable to what we have already given Ja
pan. In Europe, too, there are old restrictive 
practices still in effect and signs of new 
ones being constructed. The United States 
could far better afford to accept these oner
ous conditions when it was the only strong 
industrial nation. Today we find that, 
through the transfer of United States tech
nology and through independent develop
ment by others, there are many products 
from many countries that can compete ef
fectively with our own. I can assure you that 
the forces of llllternational business expan
sion are far stronger in the United States 
than those who would turn back. But there 
is a growing sentiment being heard from 
both free traders and protectionists that 
ways must be found to advance more equi
tability with other nations in expanding in
ternational business activity. The new initia
tives which are being called for should be 
joint initiatives with all of our trading part
ners, not from the U.S. alone. 

More willingness is needed from other na
tions to permit and encourage wide competi
tion in all markets, even those that have 
been preserved for some domestic industries 
in the past. As I mentioned earlier, the up
coming round of non-tariff barrier discus
sions in the GATT offers a critical test of 
every nation's sincerity in wanting expanded, 
freer trade. For those who have questioned 
our willingness to match others in moving 
toward freer trade, I would point to the cur
rent discussion of tariff preferences for the 
developing countries. The United States has 
just made the most liberal offer of any na
tion. We stand ready to provide maximum 
cooperation and urge the other industrial 
nations to join us. 

SUMMING UP 

I have tried today to review with you the 
fundamental factors that will be affecting 
the development of world trade in the 1970's. 
These factors are already influencing United 
States' trade pollcies in many . areas. There 
is no question in our minds, but that a period 
of further world business growth lies ahead, 
and that internationalization and techno
logical int"'"'Vation will i,ncreasingly become 
the watchwords of businessmen and govern
ment leaders everywhere. The United States 
understands and accepts gladly its respon
sibility to participate to the fullest extent 
with other nations to further world economic 
growth. Let us enter the new decade with 
determination to work together among the 
nations to achieve a better life for all in 
the world of the '70's. 

NICHOLAS VON HOFFMAN ON THE 
BLACK PANTHER PARTY 

Mr. KENNEDY. Mr. President, until 
recent weeks the Black Panther Party 
has stood only as a mysterious force in 

the minds of most Americans. Occasion
ally one hears the ministrations of de
fiance or claims for property and justice 
from Panther orators. Yet, none of us 
has seriously considered much of what 
was said. 

Today, during our annual season of 
peace, the Panthers cloak of dark con
spiracy has been dramatically reformed 
because of tragedy and death. Blacks 
and whites who previously ignored or 
avoided Panthers and their teachings are 
now publicly concerned and firmly 
aroused because of police actions in 
Chicago and Los Angeles. 

In a recent article by Nicholas von 
Hoffman in the Washington Post we 
read that black Congressmen "are de
manding the great Panther hunt be 
called off". Indeed, these Congressmen 
are scheduling an inquiry in Chicago to 
get information about the Panther's con
frontations with police. 

Mr. President, I am also concerned 
about these recent actions. Mr. von Hoff
man expresses what I believe is a clear 
view of the need for a reasoned and 
judicious look at this entire matter. Woe
fully, we are still a people who become 
aroused or concerned about matters only 
after spectacular or bizarre events snap 
us out of the comfortable lethargy that 
shadows our usual daily ventures. 

I do not propose to stand in judgment 
of what happened in Chicago or Los 
Angeles. But I am painfully sensitive to 
Mr. von Hoffman's assertion that 

The white-controlled mechanisms of pro
tection have been notably ineffective in keep
ing lower-class black leaders alive and 
well ... 

I am seriously concerned about the 
effect on -all black people in America 
that these and other aspects of our ju
dicial and legal processes will have. 
Surely we must give that a high priority 
in our concerns for improving life for 
every American. 

I ask unanimous consent that Mr. von 
Hoffman's column published in the 
Washington Post of Monday, December 
15, be printed in the RECORD. There is a 
message in that column that will serve 
us well if we are sincere in our claims to 
bring harmony to our "brothers". 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

THE GREAT PANTHER HUNT 

(A Commentary by Nicholas von Hoffman) 
We Americans are mixed up in so many 

killings, it's not easy to separate out the 
routine hits from the important ones. Any
body with half a brain, however, can see the 
offing of Fred Hamilton, chairman of the 
Illinois Black Panther Party by the forces 
of lawnorder was the most significant rub
out of 1969, a year that is making a late 
calendar effort to equal the carnage of 1968. 

Until the gunsels gave it to Hampton in 
his bed, there had been two liberation move
ments in the black American world. There 
had been the one we liberal white people 
called "responsible" and "moderate" and the 
other which we spoke of as "militant," "radi
cal" and "irresponsible." That's over. 

Once Ralph David Abernathy wouldn't 
have been caught within miles of a Black 
Panther. The other day he went to Fred 
Hampton's funeral and spoke words of con
solation over the man's body. Black Con
gressmen of the stripe who'd fidget and look 



December 18, 1969 CONGRESSIONAL RECORD-SENATE 40067 
quiet when Rap Brown's name came up are 
demanding the Great Panther HUiit be called 
off. 

This is going to confuse white people 
who've been told that the Panther is a preda
tory carnivore in a land of herbivorous un
gulates. To us whites, Panthers are gangsters, 
Communists, murderers and racists; we be
lieve Panthers are very dangerous people 
who must be disarmed immediately at all 
costs. 

But the situation created by the latest 
shooting and kllling in Chicago and Los An
geles is so bad we must make an effort to 
drop our ethnocentrism and try to imagine 
how a black person might look at what's 
happening. We look at each of these police 
attacks as a. unique case, just as we look at 
Mylai as an "isolated incident." It doesn't 
occur to us that a. black man might see a 
pattern in what's going on. 

He will remember the Marcus Garvey lib
eration movement of the 1920s and the 
Black Muslim movement of the 1950s, both 
important and promising efforts at the polit
ical organization of the urban black poor by 
blacks themselves without hidden white fi
nancial support and control. Both move
ments were smashed by the white govern
ment. 

We whites buy the Los Angeles police de
partment's explanation of the attack the 
other day on the grounds the Panthers in 
the apartment had guns and fought back. 
A black person might remember the infantry 
attack launched by the L.A.P.D. in 1965 
against The Honorable Elijah Muhammad's 
temple there. The assault; also near dawn, 
included firing nobody knows how many 
rounds of machine gun ammunition in the 
place. When it was over no guns were found. 

You don't have to be a fanatic or a Com
munist or an irresponsible militant to con
clude that, if the police are going to attack 
you with machine guns when you're un
armed, you'd do as well to try to defend your
self. In fact, a nonwhite person might decide, 
after comparing Chicago with Los Angeles, 
that it was the guns that saved the people's 
lives. 

Consider that in Chicago there is serious 
reason to doul:Yt that Hampton was armed or 
ready to shoot back. (The police contend he 
was, but police testimony about killing black 
radicals ought not to be given too much 
weight.) So Ham.pton~possibly unarmed
may have been burst in on and slaughtered 
in his bed, while in Los AngeleS, where the 
Panthers fought, that battle went on till 
daylight and enough people had gathered to 
see and be witnesses to any murdering of 
unarmed men. 

Some people will read this and say the 
writer is encouraging people to pick up guns 
and shoot policemen. He is not. He is as ab
solutely against citizens murdering police
men as he is against policemen murdering 
citizens. It's wrong, unlawful, insane and 
tragic. What we are discussing here is how it 
can come to pass that men would do such 
things. 

We well-to-do white people, when we're in 
a serious jam, we get ourselves a. lawyer, we 
go to court and we sue. Black people don't 
have money for that and if they did, getting 
justice or protection from these white courts 
is a. very iffy proposition. The white-con
trolled mechanisms of protection have been 
notably ineffective in keeping lower-class 
black leaders alive and well: Dr. Martin 
Luther King (murdered), Medgar Evers 
(murdered), Malcolm X (murdered), Eldridge 
Cleaver (exiled), Stokely Carmichael (exiled), 
Robert Williams (exiled, returned and now 
jailed), Bobby Seale (jailed). The Panthers 
alone claim that 28 of their top people have 
been murdered in the last couple of years 
and there's no strong prima. facie reason to 
disbelieve them, but these are the big famous 
na.mes or the members of relatively large 
and well-known organizations. There are 
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countless episodes of repression and violence 
that either go unreported or only get a couple 
of lines in the back of the paper. For ex
ample in September in Camden, N.J., the cops 
raided a. garment factory run by the Black 
People's Unity Movement, smashed their 
sewing machines and put their leader in 
jail. 

The best thing that could happen is that 
Attorney General Mitchell would get his 
mojo going and do what he's paid for in
stead of the opposite. Fat chance. So how 
are black politicals going to get protection? 
Perhaps the best thing would be for rich, 
white kids to bed down m every Panther 
apartment and headquarters so that the cops 
will have to shoot through them to get at the 
bla~k oats. This was what was done in the 
South during the Civil Rights Movement 
era. and it, unquestionably saved a. lot of 
black lives. Even a cracker from the Justice 
Department is going to think a little before 
he messes with a. young Dupont or Rocke
feller. 

If this killing and jailing and beating 
doesn't stop, the blacks are going to shoot 
back. If their lower-class political organiza
tions are smashed, they'll do it under the 
guise of conventional crime. This is already 
happening. The urban crime that the gov
ernment is unable to prevent is actually an 
individualized, unorganized form of guerilla 
warfare conducted by people with little 
political consciousness but an overwhelming 
hatred for the circumstances under which 
they must live. 

Hundreds of thousands of young black men 
are growing up in the cities without the 
Southern tradition of subservience which 
bred a. self-hatred that caused black men to 
kill each other. They will fight lawnorder and 
they wlll be joined by a. certain number of 
whites. The results will be catastrophic for 
everyone. Such will surely happen unless we 
white men learn that how we see ourselves 
isn't necessarily how we are. We've been told 
the truth about ourselves often enough but 
we never listen. Nearly a hundred years ago, 
Sitting Bull, the great Indian chief, said it 
right and said it straight at the Powder River 
Council: 

"Behold, my brothers, the spring has come; 
the earth has received the embraces of the 
sun and we shall soon see the results of that 
love. 

"Every seed is awakened and so has all 
animal life. It is through this mysterious 
power that we too have our being, and there
fore we yield to our neighbors, even our 
ani·mal neighbors, the same right as our
selves, to inhwbit this land. 

"Yet, hear me, people, we have now to 
deal wl th another race--small and feeble 
when our fathers first met them but now 
great and overbearing. Strangely enough 
they have a mind to tlll the soil and the love 
of possession is a disease with them. These 
people have made many rules that the rich 
may break but the poor may not. They take 
tithes from the poor and weak to support the 
rich and those who rule. They claim this 
mother of ours, the earth, for their own and 
fence their neighbors away; they deface her 
with their buildings and their refuse. That 
nation is like a spring freshet that overruns 
its banks and destroys all who are in its path. 

"We cannot dwell side by side. Only seven 
years ago we made a treaty by which we were 
assured that the buffalo country should be 
left to us forever. Now they threaten to take 
that away from us. My brothers, shall we 
submit or shall we say to them: 'First kill 
me before you take possession of my Father
land .. .'" 

ADDITIONAL FUNDS FOR RUBEL
LA-GERMAN MEASLES-IMMUNI
ZATION PROGRAM 
Mr. HARTKE. Mr. President, I was 

gratified by the Senate's acceptance of 

my amendment to the Labor-HEW ap
propriation's bill, H.R. 13111, providing 
an additional $10 million for the fight 
against rubella, German measles. If the 
battle against this terrible disease is to 
be won, funds sufficient to the task must 
be appropriated for fiscal year 1970. At 
present, the rubella vaccinatwn program 
is dangerously underfunded. Although a 
safe and effective vaccine has been de
veloped which promises to stamp out 
this virus disease, the U.S. Public Health 
Service has declined to ask for funds suf
ficient to immunize an adequate propor
tion of the children between 1 and pu
berty during this fiscal year. 

The simple truth is that we have the 
means now at hand to stamp out a dis
ease which is the N.o. 1 cause of mental 
retardation among children. We have 
the means now at hand to stamp out a 
disease which has caused congenital ab
normalities in thousand of infants. All 
that was missing prior to the adoption of 
my amendment was the money to get the 
job done. 

I am hopeful that Senators who are 
members of the Senate-House confer
ence committee who are currently exam
ing the appropriation bill for Labor
HEW, H.R. 13111, will agree with me that 
the inclusion of an additional $10 mil
lion to fight rubella is absolutely neces
sary if the nationwide war against this 
killer and crippler of children is to be 
won. 

During 1964 rubella epidemic, an esti
mated 50,000 spontaneous abortions and 
still births occurred, and more than 20,-
000 infants were born blind, deaf, men
tally retarded, or with heart disease. A 
like tragedy will surely occur in 1971 if 
Congress does not act now to insure that 
the rubella immunization program is a 
success. I submit that $10 million is a 
very small premium to pay in order to 
obtain this insurance. 

UNITED STATES MUST NOT "BUG 
OUT'' IN VIETNAM 

Mr. DOLE. Mr. President, John P. 
Roche is a columnist and a former three
term president of the Americans for 
Democratic ActiPn. 

However, he is one of those who has 
never confused libenlism with the new 
left, or with the surrender of American 
principles. 

He is not so sure, however, of his fel
low liberals. 

Today, in the Washington Post, Mr. 
Roche speaks of those liberals who op
posed Senate Resolution 280. He says: 

Regrettably, opposition to this resolution 
can only be founded on one premise: ADA 
has a. vested interest in an American catas
trophe in Vietnam. 

Later, he warns: 
If the American people ever get it through 

their heads that llberal Democrats are root
ing for an American defeat in Southeast Asia, 
we will be through politically for the rest of 
the century. 

Mr. President, it is not I, but a bona 
fide, card-carrying liberal who has said 
these things. 

I would suggest that those who advocate 
that America bug out on its commit
ments should reassess their own reason-
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ing. No American who loves his country 
can knowingly have a vested interest in 
an American catastrophe in Vietnam or 
anywhere else in the world. 

I ask unanimous consent that the ar
ticle be printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

CATASTROPHE POLITICS MIGHT PROVE A 
DISASTER FOR LmERAL DEMOCRATS 

(By John P. Roche) 
The poor old Democratic Party is in worse 

Shalpe today than it has been in some time
since perhaps 1956. When the Republicans 
have problems-as they did in 19~here It 
always a gaod Slimple remedy. But the Demo
Cl"ats, alas, are not so easily doctored: too 
many of the!ir troubles are, as my father 
would have put it, "in the head." The GOP 
can go out and get a few stitches-the Dem
ocrats need a psychiatriSt. 

Take the C1'0SS pressure!:! at work on, say, 
Hubert Humphrey, or Ed Muskie, or Fred 
Harris. A tremendously articulate COI1$titu
ency is at work on them day and night tell
ing them that unless the party makes Viet
nam the issue, and comes out f'or instant 
W'ithdrawal, the Democn:W! are through. 
These are masttly fine 15'Lncere people. Though 
the Comm>Ullist Pall"ty and other sects have 
undoubtedly played an important organiza
tional role in the antiwar movement, the 
great majority of the protesters are there on 
their own. (Unfortunately, the Attorney 
General does not seem to underst'Mld tru.vt 
these two proposiltions are not inconsistent.) 

I admit that I am fundrunentaly baffled 
by the wildly irrational response to Vietnam 
in inltellectual cire'les, but there it is. So we 
have a ~i:tuaJtion Where leadling academic and 
cultuml figures--who will alwa-ys get press 
and medlia coverage-are socking it to Hum
phrey, Muskie, Harris, et al. And they can 
not be dismissed automatically as "COm
mies," "dupes," or just fanatics. Many of 
them have worked hard and loyally in past 
campadgns. And, I repeat (despite the fact 
that some of the scars on my back ache) 
they are funda.menrtally decent people, 
driven by a deep concern for American na
tional interest as they see it. 

I, for example, spent 21 years as a member 
of Americans for Democratic Action-three 
years as national chairman. Throughout 
11hat period ADA was the nesting place of 
Oold War liberals, a designation thart I am 
proud to accept though it has recently be
come a term of abuse. Hubert Humphrey is 
also a f'ormer ruational chairman of ADA 
and-even though we left the organiza
tion-many personal tie!:! and warm memories 
of pass!; campaigns rema.in. 

But, even making personal allowances, 
what can one make of an ADA decision to 
oppose Senate Resolution No. 280? The key 
section of the resolution reads that the Senate 
"affirms its support for the President in his 
efforts to negotiate a just peace in Vietnam, 
expresses the earnest hope of the (American) 
people ... for such a peace, ... approves 
and supports the principles ... that the peo
ple of South Vietnam are entitled to choose 
their own government by means of free elec
tions ... and that the U.S. is willing to abide 
by the results of such elections and requests 
the President to call upon (Hanoi) to join 
in a proclamation of a mutual cease-fire and 
to announce its willingness to honor such 
elections and abide by the results .... " 

Regrettably, opposition to this resolution 
can only be founded on one premise: ADA 
has a vested interest in an American catas
trophe in Vietnam. Having predicted dis
aster so long and stridently (national chair
man John K. Galbraith, for example, an
nounced shortly after the Tet offensive in 
1968 that the Saigon government would col
lapse in two weeks!), ADA has reached the 
point of no return. 

But what sense can this position make to a 
liberal politician? In immediate terms, he 
knows that if things go well in Vietnam, 
President Nixon wins-and if they go badly, 
the liberals (who got us there) lose. In 
broader terms, however, the impact of liberal 
catastrope politics would be a long-run dis
aster-if the American people ever get it 
through their heads that liberal Democrats 
are rooting for an American defeat in South
east Asia, we will be through politically for 
the rest of the century. 

Humphrey, of course, knows this--it helps 
to account for his occasionally schizophrenic 
political behavior. As chief psychiatrist of 
the Democratic Party-a fearful job-he de
serves considerably more sympathy and un
derstanding than he has received. 

MISS MARY SWITZER 
Mr. KENNEDY. Mr. President, today 

we learned that one of this Nation's 
most effective and distinguished public 
servants, Miss Mary Switzer, has an
nounced her retirement. 

Miss Switzer, first Administrator of the 
Social and Rehabilitation Service of the 
Department of Health, Education, and 
Welfare, has earned the respect and 
admiration of all of us who share her 
concerns for the quality of life in this 
country. 

Her career began 48 years ago when 
she joined the Treasury Department as 
a junior economist. It spans the whole 
development of this Nation's commit
ment to the elderly, to the disabled, and 
to the health of all of our citizens. Since 
1939, Miss Switzer had held position of 
great responsibility in this field of so
cial significance. 

It is my pleasure, and my distinct 
honor, to extend the great appreciation 
and admiration of the Commonwealth of 
Massachusetts to our noted native 
daughter. 

As one who has known and worked 
with Miss Switzer since the beginning 
of the Kennedy administration, and dur
ing my service in the Senate, I offer my 
deep regards and warm thanks to a 
friend who shares my affection for the 
beauty of Cape Cod, and my concern 
for the well being of all our citizens. 

I ask unanimous consent that an arti
cle describing Miss Switzer's career and 
published in today's Washington Post 
be printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in t!:le RECORD, 
as follows: 
MARY SWITZER: WELFARE, WORK AND WISDOM 

(By Mary Wiegers) 
Since Mary Switzer "came to Washington 

with the Harding gang," eight Presidents 
have come and gone. 

Through all those administrations, Mary 
Switzer was making a steady climb from a 
clerk's post in the U.S. Treasury Department 
to the job she holds today as head of the 
U.S. Department of Health, Education and 
Welfare's Social and Rehabilitation Service. 

The SRS is an agency organized in 1967 
with Miss Switzer as its first head. It com
bines welfare and social service programs 
with a total annual budget exceeding $8 bil
lion, and distributes funds to the needy, dis
abled, children and the aged. It also makes 
Miss Switzer the executive with the largest 
administrative responsibility of any woman 
in government. 

Now at the age of 69, the tough-minded 
bureaucrat with the Boston accent is re
tiring. HEW Secretary Robert Finch an-

nounced yesterday that he is accepting her 
resignation "with regret," to be effective in 
mid-February. 

As the announcement was being released, 
the gray-haired, sparkling-eyed Miss Switzer 
sat at a conference table outside her office 
and talked about her 48 years of government 
service. 

She reflected on the future of the welfare 
program, and the landmark decision which 
merged welfare, rehabilitation and social 
services and what it could mean. 

She recalled highlights from her career, 
the jobs she didn't get, the ones she did
like becoming the first person to organize a 
bacteriological and chemical warfare pro
gram, and the first to head federal programs 
for rehabilitation of the disadvantaged. 

The beginning, she recalled, was pretty 
inauspicious. "I came in at the bottom as 
a junior economist in the division of sta
tistics in the Treasury Department. If there's 
one thing I have no gift for, it's research." 
On the day the Graf Zeppelin flew over Wash
ington, she was fired. But the Treasury De
partment is "paternalistic" and took her back 
as a mimeograph operator. 

That first setback didn't last long. By 1928, 
Mary Switzer was handling press intelligence 
for the Secretary of the Treasury. By 1934 
she was assistant to the assistant secretary, 
who supervised the Public Health Service. 

In '39, when the Public Health Service was 
transferred to the Federal Security Agency, 
forerunner of HEW, Miss Switzer became as
sistant to the administrator. During the war, 
she managed the Procurement and Assign
ment Services for Physicians, Dentists, Sani
tary Engineers and Nurses. For her work she 
received the President's Certificate of Merit, 
the first of many honors. 

She also organized a research program on 
bacteriological and chemical warfare. "I had 
to do it because, strangely enough in today's 
light, the Army and Navy wouldn't do it. 
They thought it was contrary to the Geneva 
Convention. I've often thought how terrible 
it was, that I did that though I don't know. 
I don't see much difference between one 
weapon and another, though on the scale 
they're doing it today, it's unnecessary and 
unreal. Anyway we developed some good 
medical information valuable to researchers 
later on, so I suppose some good came out 
of it." 

In 1950, Miss Switzer became head of the 
federal-state program for the rehabilitation 
of the disabled. Thirteen years later, she 
was made commissioner of the vocational 
rehabilitation administration, when HEW 
Secretary Anthony Celebreze thought that 
rehabilitation ought to be co-equal with 
welfare. In 1967, Secretary John Gardner sold 
her on the idea of merging the two areas and 
she was appointed head. 

That merging, she felt, was an important 
and wise step. What she'd like to see now is 
a merging of services for the individual on 
the local level. 

"The next five years are years that need 
the thrust in the field to get much closer 
interaction of these services in the com
munity." She would like to see the individual 
get medical needs, welfare assistance, disabil
ity training, and so on, all in the same place, 
and with all the bureaus working together. 

"There has to be a willlngness to give up 
sovereignty on everybody's part to give peo-. 
ple what they have to have. There must be 
decentralization of authority to regions. This 
big government has to have some glue--has 
to put things together." 

The SRS, she believes, is the part of HEW 
that is concerned about the individual. "It's 
like a southern mansion with three pillars. 
There's health on one side, education on the 
other and us in the Iniddle. 

"Health and education deal mainly with 
institutions. And sometimes the institution
alized structure stops before they ever see a 
person. SRS reaches down to the individual. 

"One of the most exciting exposures to 
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involvement was with the National Wel
fare Rights Organization people. During the 
Poor People's march, we met with them or 
their representatives every day for a month. 

"The greatest eye opener of that was the 
difficulty they had getting something done 
on the local level." 

Miss Switzer lives in Alexandria and has 
made it a point to take part in community 
affairs there. "It's essential if you have a job 
like mine, where you are telling people what 
to do in the communities. It's one thing to 
tell people what to do, but to do it your
self is to find out how difficult it really 
is. 

"In the Rehabilitation Administration, I 
had every letter of complaint followed up 
immediately. Now I've adopted that program 
in welfare, but I've found the welfare peo
ple are not as responsive. I suppose Sifter 
years in the field they became kind of tough." 

On the welfare program, Mary Switzer is 
a firm believer that "people shouldn't get 
something for nothing. I think we made the 
biggest mistake when we saw the welfare 
load growing, when we didn't emphasize 
work." 

She added that work must be made dig
nified and meaningful again, as it's not been 
"in this age of permissiveness. 

"I think that one good part a.bout Mr. 
Nixon's welfare program is that it doesn't 
put a premium on breaking up homes." In 
the past she explained, a man didn't work 
if, for instance, he had a wife and three 
children, because he could get more money 
for his family by deserting them and let
ting them get welfare. 

"I don't see anything else that will change 
the present psychology C?f not minding de
pendency, except to make it more attractive 
to be employed." 

Miss Switzer, herself, is going to continue 
to be employed after her retirement. On Dec. 
2, she was elected vice president of the World 
Rehabilitation Fund, and when she leaves 
government service in February, she'll set up 
a.n office at 1 Dupont Circle for the fund. 

She'll also work with the Association of 
Schools for Allied :tJealth Professions in 
Washington. 

"But if I want to take a day off, I'll be 
able to. When I feel like cooking my spiced 
gooseberry preserves and yellow tomato pre
serves, I can." 

Her HEW office is filled with more than 40 
awards she has received, among them the 
Albert Lasker award and the National Civil 
Service award. Sixteen colleges have given 
her honorary degrees. She is tl1e first woman 
to serve on the board of directors of George
town University, and the first woman to be 
appointed trustee of Assumption Collega. 

Miss Switzer was born in Newton, Mass. 
Her parents came from Ireland. About the 
one disappointment in her life was that she 
didn't become assistant director of the mint, 
a job she ba.dly wanted at the time. "Nellie 
Tayloe Ross was director then, and she said 
no. She didn't want another woman around 
her. When I think of what a dead end that 
job would have been ." said Miss Switzer, 
her voice trailing off. 

SPEEDY REPORT ON CONGRESS 
Mr. PERCY. Mr. President, far too 

often, Members .of Congress forget the 
very important work which is carried on 
at the staff level as a backup to our work 
in the Chamber. For example, every 
morning we expect and receive without 
fail a copy of the CONGRESSIONAL RECORD, 
the official record of the pr.oceedings of 
Congress from the previous day. 

I ask unanirnou:: consent that an arti
cle entitled "Speedy Report on Con-
gress," published in the Christian Sci
ence Monitor of December 3, 1969, be 

printed in the RECORD. The publication 
properly commends the members of the 
Government Printing Office for their fine 
work. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

RECORD GIVES DETAU.s---SPEEDY REPORT ON 

CONGRESS 

(By Congressional Quarterly) 
ROUTE TO RECORD 

Congressional publications prior to the 
Congressional Record included: 

1789-1790 - Congressional Register. An 
early attempt to publish record of Congres
sional de'Qates. Taken down in shorthand by 
Thomas tloyd of New York. Four volumes 
total. 

179G-1825-Debate in House reported in 
haphazard way by some of better newspapers. 
Senate debates scarcely reported at all. 

1834--Publica.tion of first volume of Annals 
of Congress. Produced by Gales and Seaton. 
Brought together material from newspapers, 
magazines, and other sources on congres
sional proceedings from 1st through 12th 
Congress (March 3, 1789, to May 27, 1824). 
Forty-two volumes total. 

1824-1837-Register of Debate. Produced 
by Gales and Seaton; direotly reported con
gressional proceedings. 

1833-1837 - Congressional Globe. Pub
lished by Blair and Rivers. Covered 23rd 
through 42nd Congresses (Dec. 2, 1833, to 
March 3, 1873). Forty-six volumes total. 

1873 to present-Congressional Record. 
Produced by the Government Printing Of
fice. March 4, 1873, to present. 

After each daily session of Congress, the 
Government Printing Office (GPO) publishes 
the Congressional Record-the official report 
of congressional proceedings. 

About 49,000 copies of the Record, averag
ing more than 200 pages a copy, are pro
duced and delivered by 8 a.m. the following 
day. 

The Record is produced in less than 13 
hours and involves the efforts of about 2,500 
of the GPO's 8,200 employees. 

The proceedings of Congress were not 
printed systematically before 1865, when the 
Congressional Globe-the forerunner of the 
Congressional Record-took on a form and 
style that later became standard for the 
Record. 

According to a 1959 Legislative Reference 
Service research paper on the Congressional 
Record, "Before 1825, debates in the House of 
Representatives were not reported except in 
a haphazard way in some of the better news
papers." The Senate debates, the report said, 
seldom were reported at all. 

Not until 1855 were reporters of congres
sional proceedings and debates paid at pub
lic expense, and only in 1863 were annual 
appropriations established in both houses of 
Congress for reporting proceedings. 

RECORD STARTED IN 1873 

When the Government contract for pub
lication of the Congressional Globe expired 
in 1873, Congress passed an appropriations 
act which provided that with the 43rd Con
gress (March 4, 1873) the Congressional 
Record would be produced by the GPO. 

The Congressional Record chronologically 
reports daily what is said on the floor of 
both houses of Congress. Biweekly and hard
bound versions also are produced to pro
vide a corrected and permanent record. The 
proceedings of the House and Senate alter
nately appear first in each daily printing of 
the Record. 

The Record contains four separate sec-
tions: 

Proceedings of the House. 
Proceedings of the Senate. 
Extensions of remarks. 

Daily digest-a summary of the proceed
ings in both houses, including a calendar of 
committee meetings for the following day. 

MONTHLY SUMMARY 

At the beginning of each month a resume 
of congressional activity is printed in the 
Record, providing statistical data for the 
preceding month on the following: 

Days Congress was in session. 
Page numbers of proceedings printed in the 

Record. 
Page numbers of extensions of remarks. 
Bills enacted into law. 
Measures reported by committees. 
Reports, quorum calls, votes and bills 

vetoed by the president. 
The summary also provides information on 

the status of executive nominations. 
Although the Record purports to print an 

exact account of the proceedings on the floor 
of both chambers, members of the Senate 
and the House edit and revise their remarks 
before they are published. 

SEPARATE STAFFS 

Proceedings in both the Senate and the 
House are taken down by separate staffs of 
reporters, eight in the Senate and seven in 
the House. The shorthand notes of the de
bates are read later into a Dictaphone (dic
tating machine) and typed by a transcriber. 
The typed copy is then proofread by the re
porters, given an appropriate heading and 
sent to the members for their own editing 
and correction. 

Reporting in the House is done on a half
hour schedule, requiring that each reporter 
spend five minutes of each half hour on the 
floor and the remaining time dictating, tran
scribing, and correcting his notes. The Sen
ate operates under the same procedures, but 
on an hourly basis. Each Senate reporter 
spends 10 minutes of each hour on the floor. 

Corrected transcripts of debates must be 
returned to the GPO by 9 p.m. the same day 
if they are to be included in the following 
day's Record. 

MEMBERS EXTEND REMARKS 

Following the record of floor debate in the 
two houses is a section for senators and 
representatives to extend their remarks-to 
add to the Record materials not actually 
presented on the floor. 

Senators may add extraneous material
such as speeches given outside Congress, 
selected editorials, magazine articles or let
ters-to the body of the Record. Representa
tives must place such material in the 
Extensions of Remarks section. 

The 1946 Congressional Reorganization Act 
directed the Joint Committee on Printing, 
which controls the publication of the Con
gressional Record, to incorporate into the 
Record a list of congressional committee 
meetings and hearings, their places and sub
ject matter. 

This section of the Record, titled the daily 
d.igest, summarizes the following material: 

Highlights of the day's congress.ional 
activities. 

Senate action. 
Senate· committee meetings. 
House action. 
House committee meetings. 
Joint committee meetings. 

MEETINGS LISTED 

The daily digest also lists the committee 
meetings scheduled the day the Record is 
distributed. 

Friday issues of the Record contain a sec
tion outlining the congressional program for 
the coming week, including schedules of 
major floor action and of House and Senate 
committee meetings. 

Published semimonthly, the index is the 
key to using the Congressional Record. It is 
a guide to the contents and means of trac
ing floor action on legislation. 

The index consists of two parts: an index 
to the proceedings, which includes material 
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both in the body and in the extensions of re
marks section, and an index to the history of 
bills and resolutions. 

Remarks made in heated debates may be 
judged offensive and edited out by a re
porter or the member who made them. 
Grammar is often improved and the tran
scripts are often polished. 

ADDITIONS FREQUENT 

In the 1950's, members of Congress fre
quently inserted into the transcripts of their 
own remarks such words as "laughter" and 
"applause." Such additions have become in
frequent. If they appear, the reporter has 
included them. 

On Jan. 8, 1930, one member of Congress 
referred to the Congressional Record as a 
"catch-all, ... a burying ground for edi
torials, articles, speeches, and addresses from 
all parts of the country relating to every 
conceivable subject .... " 

Such additions in the body or the exten
sions section cost money. According to a 
staff member of the Joint Committee on 
Printing, one of the longest Record inser
tions by a member of the House was made 
by Rep. Royal C. Johnson (R) of South 
Dakota, who inserted 504 pages of names of 
World War I slackers. No figures on the cost 
of this extension are available. 

In 1935, a Senate speech opposing the Na
tional Recovery Administration by Sen. Huey 
Long (D) of Louisiana took up 85 pages of 
the Record and cost $4,493. 

One of the longest insertions was made 
by Sen. Robert LaFollette (R) of Wisconsin, 
who on May 5, 1914, inserted a 365-page 
speech on railroad rates. The cost of print
ing this extension, according to figures sup
plied by the Joint Committee on Printing, 
was $13,760. 

CHANGES UNSUCCESSFUL 

Attempts to limit what can be added to 
the Record have not been very successful. 
New York City Mayor John V. Lindsay, then 
a member of the House, in 1962 introduced 
a bill to require that two type faces be used 
in printing the Record-one for the actual 
debates and the other for all materials sub
sequently added to the Record. The bill, H.R. 
534 was never reported by a committee. 

The cost of producing the Record has in
creased over the years. According to of
ficials at the GPO, the cost per page is deter
mined by dividing the total printed pages of 
the daily Record, the index, the biweekly and 
bound volumes into the total GPO appro
priation for the Record in a given fiscal year. 
The cost per page in 1969 was $116. 

The texts of the Senate and House floor 
debates, matter for the extensions and daily 
digest sections are assembled by the GPO 
each night before printing. The size of the 
Record never can be accurately determined 
beforehand, since it depends on the length 
of floor proceedings. The only known fact is 
that the Record must be printed and de
livered by 8 a.m., regardless of its size or 
how late Congress remained in session. 

WORKERS MEET DEADLINE 

GPO officials said that to their knowledge 
the Record never has missed its morning 
delivery deadline. 

Production begins at 6:30p.m., when "pre
parers" check incoming copy, note sections 
to be printed in specific type sizes and as
certain that the material to be printed is in 
proper sequential order. The copy is set by 
nearly 400 composing and casting machines, 
proofed, corrected and readied for stereo
typing by 2 a.m. 

The double-deck, 64-page rotary magazine 
presses that print the Record are supposed 
to be in operation by 2: 15 a.m., running at 
18,000 impressions an hour. These presses 
print 49,000 copies of the Record each day, 
using 36 rolls of paper weighing nearly 21.5 
tons. 

By 8 a.m., 34,635 copies of the Record are 

delivered to congressional offices: 100 are 
hand-delivered to the homes of members 
requesting such service in the Washington 
area; 277 are delivered to area libraries, of
fices and universities; 6,000 to 7,000 are 
mailed to individual subscribers; and 5,837 go 
to federal agencies. Each senator is allotted 
100 copies to distribute free to his con
stituents; each representative is allotted 68. 

HYDE SCHOOL IN BATH, MAINE 

Mr. MUSKIE. Mr. President, amid all 
the concern over our young people on 
the campus of today, it is hopeful to ob
serve some work that is already under
way to prepare even younger people for 
the campus of tomorrow. I sa:1 this is 
hopeful because I believe in treating the 
illness, not the symptom. 

For some time now, it has been my 
privilege to serve on the board of trustees 
of the Hyde School at Bath, Maine. Hyde 
is an independent secondary school 
whose headmaster and dedicated faculty 
are working with 120 students to achieve 
a pattern of education, as distinguished 
from just teaching and learning. 

I visited the school last month and 
talked with both faculty and students in 
the course of my stay. I came away with 
the strong conviction that the philosophy 
being followed at Hyde may well be 
worth broad study and discussion. 

Hyde School was founded 3 years ago 
by Joseph W. Gauld, a man who had 
spent nearly 20 years in secondary school 
teaching and administration. Over 6 
years ago, he became convinced that 
there was in fact an illness in education 
that seriously needed treatment. He be
lieved that education of the young re
quired emphasis on the individual to de
velop an awareness of strengths and 
weaknesses so that the youngster might 
truly be "led forth"---or educated-in
stead of simply being taught without 
reference to his individuality. 

While it is true that Hyde's method, 
no matter how successful, cannot be a 
panacea for all the alilments of our edu
cational system, it is equally true that its 
experiences should be followed closely 
and its concepts be evaluated in the light 
of the problems facing our young people 
today. 

Mr. Gauld said: 
Up to now our challenges have been to 

conquer the earth. Now we have got to learn 
to live on 1t. 

He is convinced that so much emphasis 
has been placed on achievement in our 
schools, such as high course grades, high 
test scores, and the like, that attitude, 
effort, and growth of the individual have 
ceased to be significant. Mr. Gauld con
tinued: 

If this is true then a school tha.t is help
ing one student may well be hurting another. 
How many of these others give up on them
selves because they cannot find anything in 
school they can succeed with? 

The Hyde School regards the teen 
years as the most important in the life 
of a man, since it determines how he will 
face his problems, adjust to his short
comings, and develop his strong points. 
The grading system takes into account 
personal growth as well as academic 
achievement. 

The students at Hyde are encouraged 
to develop a capacity for responsible 
leadership and to have an active concern 
for others. Curiosity about learning and 
about life is stimulated, integrity is 
prized, and the courage to meet chal
lenge is expected of all. 

The impression of a visitor is that pio
neering is once more to be observed in 
New England educational processes. The 
Hyde School is testing and examining, 
and sometimes changing, many of the 
standard practices of secondary schools. 
Its goal is to provide a better foundation 
for the student of tomorrow's college and 
university campus, and for a citizen bet
ter prepared to meet the problems which 
will fa.ce our Nation and the world in the 
future. 

Perhaps the best measure of the task 
the school has set for itself is to be found 
in these words taken from its catalog: 

Hyde School was founded . . . 
On a conviction that education must pro

mote among young people a realimtion of 
their own potentialities and a respect for 
themselves as individuals. We feel the grow
ing impersonal trend in education defeats an 
appreciation of one's self and discourages the 
type of "rugged individual" that built this 
country. The principles on which this school 
is founded maintain thwt the qualities of 
sel!-oon.fidence, self-discipline and perspec
tive are more important to youth than they 
ha.ve ever been before. 

We suggest that the following questions 
raised by the preseJ?.t educational system in 
this country need careful examination: 

Curriculum: Has the emphasis in sooond
ary schools on preparation for a specific col
lege or profession narrowed education to a 
point where the primary concerns of charac
ter development and the discovery of mean
ings in life are neglected? 

Teaching methods: How important is the 
trend toward machine-or machine-like-
teaching, as opposed to the personal teacher
student relationship we believe essential to 
a truly liberal education? 

Testing: Has a tool that started as a 
worthwhile aid in evaluating a student's 
capacities become detrimental to his incen
tive and a substitute for human judgment? 

Specialization: In trying to cope with the 
"knowledge explosion" are we sacrificing to 
specialization such benefits as aesthetic ap
preciation, broad understanding, and the 
moral strength for leadership necessary to 
the education of the whole man? 

Perspective: Has the educational process 
become so impersonal and so cumbersome 
that students only intellectualize today's 
problems without being able to tackle them 
with a sense of personal involvement? 

There are no easy answers to these ques
tions, nor easy solutions to the problems they 
raise. Nevertheless, we at the Hyde School 
believe that educational practices should not 
belittle him nor diminish his self-esteem. 
Even more important, education should cre
ate in the student an enthusiasm for life. 
This school is dedicated to such a concept 
of education and to the maintenance of 
both high academic and high human stand
ards. 

I hope, Mr. President, that Mr. Gauld 
and his faculty and students will con
tinue to seek improvement in our educa-
tional system and that as the years go 
by we will see their success reflected in 
our processes of higher education. Un
like Mark Twain's weather, education is 
having something done about it other 
than just talking. 
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COMPLACENCY DANGEROUS IN IN

TERNATIONAL MONETARY AF
FAIRS 

Mr. JAVITS. Mr. President, in his su
perb article entitled "Hard Choices for 
the Embattled Dollar" published in the 
Saturday Review of November 22, the 
distinguished lawyer-economist, Rich
ard N. Gardner, warns us against com
placency in our international monetary 
affairs. Professor Gardner points to the 
difficulty the United States continues to 
face in reducing our chronic balance-of
payments deficit and warns that "huge 
deficits of the current magnitude cannot 
be sustained much longer." 

He rightfully points to the necessity of 
new policies the "harmonize reserve 
policies so that central banks hold dol
lars, gold and SDR in agreed propor
tions" to prevent a variant of Gresham's 
law from operating through which bad 
money will drive out the good. The lead
ing economist Ed Bernstein has also 
been in the forefront of advocating the 
necessity of combining the various re
serve components into a consolidated 
reserve unit. These suggestions of Messrs. 
Gardner and Bernstein are worthy of 
serious consideration. 

Prefessor Gardner also makes a strong 
case for linking the the SDR creation 
with developmental assistance as well 
as the need for the international com
munity to take a new look at easing the 
exchange rate adjustment problem 
"through greater flexibility in exchange 
rates." 

I commend Professor Gardner's arti
cle to Senators and suggest that it con
stitutes an agenda for international 
monetary problems for the 1970's. 

I ask unanimous consent that it be 
printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

HARD CHOICES FOR THE EMBATTLED DOLLAR 

(By Richard N. Gardner) 
At the recent annual meetings of the In

ternational Monetary Fund and World Bank 
in Washington this story was circulated 
about a conversation among three leading ex
perts on the world economy: 

"When is the next crisis coming?" said the 
first. 

"Things are so mixed up," said the second, 
"we don't even know if we're in a crisis." 

"Oh yes we do,'' said the third. "When we 
have to meet on a weekend, it's -a crisis!" 

The story makes an important point about 
the unease and confusion that now prevail 
about the future of the dollar and the inter
national economic system. Although anum
ber of Important steps have been taken tore
pair the system, the experts are still deeply 
divided on whether there is a crisis, and if 
there is one, what should be done about it. 

This state of affairs is understandable. The 
United States has a deep balance of pay
ments deficit by one method of accounting 
and a modest surplus by another. After two 
decades of unprecedented growth and pros
perity, the Western Industrial countries feel 
threatened by both inflation and depression. 
The growth in the living standards in the 
less-developed world as a whole is disap
pointingly slow. To complicate matters fur
ther, the fantastic growth in lnterna.tlonal 
capital movements and In the activities of 
multinational corporations poses new chal
lenges to conventional economic wisdom. 

The layman may be confused by the 

mysterious language in which experts debate 
these questions and may feel that the an
swers do not really concern him. Yet what is 
done to defend the dollar and the interna
tional system of payments and trade can di
rectly affect his cost of living, his freedom to 
travel and invest abroad, his ability to buy 
foreign goods, and possibly even his chance 
to keep or find a job. These decisions also 
affect the ability of his government to deal 
with its urban and racial crises, to ma,intain 
troops overseas, and to play its full part in 
aiding less-developed countries. 

The stock of gold possessed by the United 
States now has shrunk to about $11-billlon, 
while foreign official and private dollar hold
ings have reached some $40-billion--a dra
matic reversal of the situation that prevailed 
at the end of the Second World War. Then 
the United States had more than $20-billion 
in gold and less than $10-billion in short
term dollar obligations. This extraordinary 
alteration in our liquidity position has been 
the result of large balance of payments de
ficits sustained almost without interruption 
during the 1950s and the 1960s. 

At first, the U.S. deficits were benign 
rather than malignant--they helped revive 
a devastated world economy by making dol
lars available as reserves to supplement the 
world's sluggishly growing stock of gold. 
Without these deficits the unprecedented 
growth in income, trade, and employment 
enjoyed by the industrialized nations since 
World War II would not have been possible. 
The problem, of course, is that such large 
deficits cannot go on forever; the United 
States cannot indefinitely be the world's 
central banker any more than it can be the 
world's policeman. In both cases, a broader 
sharing of responsib111ty is a political as well 
as an economic imperative. 

But reducing the chronic U.S. payments 
deficits has proved much more difficult than 
anyone expected. In the first half of this 
year the deficit was over $5-billion by the 
traditional liquidity method of accounting. 
The total for the year probably will be close 
to $8 billion-an all-time high. To be sure, 
few experts believe it necessary to reduce 
the deficit to zero, since modest annual in
creases in foreign private dollar holdings 
may appropriately reflect the attractiveness 
of the dollar as a currency for trade and in
vestment. The steady growth in the Euro
dollar market is partly a reflection of the 
growing activities of U.S.-based multina
tional companies that need access to foreign 
dollar balances. 

Still, huge deficits of the current magni
tude cannot be sustained much longer. Much 
of this year's extraordinary growth tn for
eign private dollar holdings has been due to 
unusually high U.S. Interest rates. (Our In
terest rates have actually pulled dollars out 
of foreign-government and central-bank 
holdings to feed the private demand for dol
lars, thus creating a U.S. payments surplus 
on the "official settlements" method of ac
counting.) When the interest rates decline 
as they inevitably will when our economy 
begins to cool off, private foreign dollar hold
ings also will decline. Foreign governments 
and central banks may acquire some of them, 
but there is a limit--probably not too far 
distant--beyond which foreign countries will 
not want to increase dollar holdings. Beyond 
that point they will want to redeem their 
dollars in gold. 

Why, after years of pledging to eliminate 
or reduce the deficit, does the United States 
now seem further than ever from this objec
tive? One answer is the growth of the 
multinational company. Another 1s the 
frightening evaporation of our trade surplus. 
We need a surplus o! exports over imports to 
finance our substantial payments for foreign 
aid, foreign military spending, and private 
foreign Investment. In 1964 this trade sur
plus was about $7-blllton. This year we will 

be lucky if it reaches $!-billion. This trade
surplus shrinkage is the most dramatic in
ternational economic consequence of our 
tragic military involvement in Vietnam and 
our f,!tilure to pay for it in time with tax
ation. After years of relative price stability, 
we have had four years of accelerating in
flation-now at an annual rate of 6 per cent. 

Trade figures for the last few years show 
eloquently how far the United States has 
lost its competitive position. Between 1964 
and this year, U.S. imports have nearly 
doubled, while U.S. exports have Increased 
by less than half. Inflation is the principal 
reason, but the multinational company also 
may be partly responsible, in that foreign 
markets formerly reached by exports now 
are being reached through foreign-based 
branches or subsidiaries of U.S. companies, 
and some of this foreign-based production 
is being sent back to the United States. 

What Is to be done about it? As always, 
there are those who would solve the problem 
by unilateral measures-by imposing import 
quotas or higher tariffs, by cutting off for
eign aid, or even by declaring the dollar in
convertible into gold. But all of these meas
ures would tear the fabric of international 
cooperation, bring foreign retaliation, and 
diminish our own welfare and that of other 
countries. If we are to avoid these regressive 
possibilities, w~ must forge a foreign eco
nomic policy equal to the new challenges tha.t 
confront us. This means facing-and Imple
menting-hard decisions on four . main 
fronts: 

First, we must bring our domestic infla
tion under control. This is the fundamental 
prerequisite for restoring our export surplus 
so we can resume our proper role as a long
term capital exporter and pay for reduced 
but essential military commitments that we 
decide to maintain in Europe and elsewhere. 
This year, notwithstanding the virtual dis
appearance of our trade surplus, we avoided 
a crisis by attracting, with high interest 
rates, vast amounts of foreign capital into 
dollar holdings. As our economy levels off and 
interest rates decline, we must increase our 
trade surplus sufficiently to make up for the 
outflow of these short-term funds-no mean 
accomplishment. 

The dilemma of the Nixon administration 
is painfully obvious. As one member of the 
administration has put it, the economy must 
be slowed by steady pressure on the brakes
but not such drastic braking as to throw it 
into a ditch. Even a 4 per cent unemploy
ment rate may mean a rate of 10 to 12 per 
cent in the urban ghettos. Certainly we 
must accept some increase in unemploy
ment, but very fine economic tuning will be 
necessary to keep the social costs within ac
ceptable bounds and prevent a slackening of 
inflation from becoming a depression. It is 
doubtful that the administration can find 
a depression-free inflation cure without tak
ing a more active role than heretofore in 
persuading labor and management to limit 
wage and price increases. 

Second, we must find ways of sharing our 
inherited role as central banker to the world. 
Fortunately, we have taken belated steps in 
this direction with the activation of the new 
plan for "paper gold." The International 
Monetary Fund wlll distribute $9.5-billion 
in Special Drawing Rights (SDRs) to its 
members over a three-year period beginning 
in 1970. The SDRs come none too soon. Al
most everyone now agrees that the fantastic 
growth in world trade and capital flows has 
so greatly increased the need for interna
tional reserves that needed increases cannot 
be satisfied by the world's inadequate sup
ply of gold. 

To be sure, a few people stU! argue that the 
reserve problem should be met by doubling 
or tripling the price of gold. But this woUld 
accelerate Inflation; it would Increase re
serves in a most arbltarary way, giving wind
fall profits to the gold-producing countries 
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(South Africa and the Soviet Union) and 
countries holding reserves mainly in gold 
(e.g., France); it would make nations less 
willing to hold dollars as reserves in the fu
ture; and it would undermine the whole pres
ent endeavor to adjust reserves gradually 
through intergovernmental cooperation in 
the new SDR facility. 

The SDR plan makes possible financing the 
continued growth of trade and production 
mainly from SDRs rather than from con
tinued large increases in foreign dollar hold
ings. Reserves thus can be created through 
cooperative decision-making without a fur
ther large deterioration in the U.S. liquid
ity position. But several problems related 
to the SDRs lie ahead. One is the relation be
tween SDRs and the flow of development as
sistance. Some bold spirits have proposed 
that a portion of the SDRs be issued to in
ternational lending agencies for relending 
to the less-developed countries. The process 
of reserve creation thus could automatically 
provide funds for development aid without 
the need for annual Congressional appropria
tions. 

Unfortunately, the more conservative 
European countries insisted on eliminating 
this very possibility during negotiation of the 
SDR plan, so it cannot be done in the near 
future-certainly not during the first three
year allocation of "paper gold." But the idea 
deserves to be revived. Moreover, we should 
certainly pursue the alternative suggestion 
offered by the Italian government that the 
developed countries (which are getting the 
lion's share of SDRs) promise to increase 
their foreign-aid contributions by some por
tion of their SDR allocations. 

Another item of unfinished business is 
international reserve management. Though 
the SDR facility will help increase the total 
volume of reserves, it will not prevent dan
gerous shifts from one reserve asset to an
other. There is nothing, for example, to pre
vent governments and central banks from 
cashing their dollars and SDRs into gold. 
One solution to this "confidence problem" is 
harmonization of reserve policies so central 
banks hold gold, dollars, and SDRs in agreed 
proportions. A more ambitious approach 
would be to have countries turn in dollar and 
gold reserves to the International Monetary 
Fund for combining with SDRs into "con
solidated reserve accounts." Countries then 
would have to draw proportionately on all 
reserves in making international settlements. 

Such a plan would forestall a run on Fort 
Knox gold stock, but would also limit our 
power to pump dollars into world reserves 
through payments deficits. The dollar-hold
ing countries, in return for losing their 
freedom to cash in dollars for gold, would 
receive a guarantee of the value of their dol
lar balances and be given a reasonable voice 
in deciding the total amount of new reserves 
to be created. They would be freed of pres
sure to finance our payments deficits through 
continual increases in their dollar holdings. 

These plans involve difficult negotiations 
and a greater explicit surrender of national 
sovereignty than the United States and its 
trading partners have hitherto been willing 
to make. Yet, in the middle and long run, 
the United States needs the security of a 
consolidated reserve system, and other coun
tries will want assurance that reserve crea
tion will take place primarily through the 
SDR process, in which they have a reasonable 
voice, rather than through U.S. payments 
deficits, in which they do not. 

The Nixon administration does not yet re
gard as a priority matter reserve consolida
tion or the linking of SDRs to development 
aid. Perhaps this is justifiable today. But 
the two ideas will deserve serious considera
tion at the highest levels of government be
fore we are far into the 1970s. 

The third area requiring leadership is 
improvement of the international adjust
ment mechanism-the system by which def-

icit and surplus countries restore balance 
in their international accounts. The U.S. 
and British currency plans drafted during 
the Second World War provided for far
reaching international control over the eco
nomic policies of deficit and surplus coun
tries. But in negotiations before the Bretton 
Woods Conference of 1944 these provisions 
were removed because of differences over the 
relative emphasis on the responsib111ties of 
deficit and surplus countries-and because 
of the fear that too explicit qualifications of 
economic sovereignty would prevent approval 
of any plan by Parliament and Congress. 

The Bretton Woods compromise ruled out 
adjustment by exchange controls or by freely 
fluctuating exchange rates. But it said very 
little about how adjustment was to be 
achieved. The hope was that, with the aid of 
resources from the InternationaJ Monetary 
Fund, deficit and surplus countries could be 
relied on to correct a "fundamental dis
equilibrium" within a relatively short time 
by reasonable domestic policies and by oc
casional changes in exchange rates. But the 
system hasn't worked that way. 

One way to improve the international ad
justment process would be to give interna
tional agencies the kind of influence over the 
economic policies of deficit and surplus 
countries that was envisaged in the original 
U.S. and British currency plans. There could 
be, for example, more regular and systematic 
consulation among senior government offi
cials so that interna.tional adjustment is 
given greater weight in nrutional policymak
ing. More progress could also be made in the 
adjustment of national policies on military 
spending, foreign aid, and private capital 
flows to help reduce imbalances of payments. 
In the years immediately ahead, however, it 
is unlikely that the adjustment problem will 
be fully resolved by measures of this kind. 
Economic sovereignty dies hard. Deficit and 
surplus countries are reluctant to sacrifice 
domestic economic objectives for external 
balance; even when prepared to do so, they 
do not always have the policy instruments 
available to get quick results. And there are 
limits to their willingness to adjust foreign 
spending in the interest of payments balance. 

For these reasons the international com
munity is taking a new look at easing the 
adjustment problem through greater flexi
bility in exchange rates. The present "ad
justable peg" system of the Interna,tional 
Monetary Fund permits changes to take 
place, but only after the political leaders of 
a country find them necessary to cure the 
fundamental disequilibrium. For reasons of 
prestige or domestic politics, national leaders 
are frequently reluctant to devalue or re
value a currency; as in the case of the pound 
sterling and the mark, they tend to postpone 
changes too long and to make them only 
after a currency crisis has developed. 

In an effort to provide a greater measure 
of flexibility, the United States and other 
countries are now exploring an idea known 
as the "crawling peg," under which a cur
rency could move up or down one or two 
percentage points a year through a series 
of tiny changes every week or so. The changes 
would occur in response to a formula, thus 
taking the responsibility off the shoulders 
of political leaders. Another suggestion be
ing studied is to permit exchange rates to 
fluctuate within a "wider band"-2 per cent 
on either side of parity rather than the 1 
per cent allowed under the present system. 
Although some have argued that greater· ex
change flexibility will unsettle the confi
dence of international traders and investors, 
a modest combination crawling peg and 
wider band should appeal to the financial 
community as a desirable substitute for the 
present arrangement. After all, a substantial 
risk of a very small rate change may be pref
erable to the small (but far from negligible) 
possibility of a very substantial change that 
exists at present, particularly if the new sys-

tern makes exchange and trade restrictions 
less likely and eases the adjustment prob
lem of a troubled world economy. 

Various technical, economic, and political 
questions on the subject are now being 
studied by the International Monetary Fund. 
If the study yields a sufficient measure of 
agreement, the matter will be taken up in 
the "Group of Ten"-the key financial coun
tries that negotiated the agreement on paper 
gold. If all goes well, a new plan for greater 
exchange flexibility could be ready for ap
proval at the annual meeting of the Interna
tional Monetary Fund in September 1971. 
Technical as this matter may seem, it could 
determine whether the United States can 
balance its international accounts without 
resorting to harmful trade and payment re
strictions or a straight jacket on domestic 
growth. This is why many (though by no 
means all) key advisers in the Nixon admin
istration consider the crawling peg the No. 1 
priority for international monetary reform. 

The fourth area where action is needed is 
reduction of trade barriers so that the 
United States can solve payments problems 
in a climate of trade freedom rather than 
trade restriction. The challenges to U.S. trade 
policy have never been greater than today. 
We have lost our traditional export surplus; 
key sectors of American industry, such as 
steel and textiles, are demanding increased 
protection against a flood of competitive im
ports. The Common Market continues a pro
tectionist agricultural policy that threatens 
U.S. farm exports. Our exports of manufac
tures are also obstructed by a host of non
tariff barriers-for example, tax systems or 
government purchasing arrangements that 
discriminate in favor of home production. 
The refusal of our European trading partners 
to grant full equality to Japan as a trading 
partner has forced us to take a dispropor
tionate share of low-cost goods. And little 
has been done to remove trade restrictions 
in Europe and the United States on the ex
ports of the less-developed countries. 

An appropriate strategy to cope with these 
challenges will probably have to unfold in 
two stages. The first stage, covering the next 
two or three years, should be used for modest 
but not unimportant action-fighting off 
protectionist demands, starting an interna
tional assault on non-tariff barriers, and 
adopting "housekeeping" trade legislation 
to enable us to complete and safeguard the 
work of the Kennedy Round of tariff rene
gotiations. The second stage, which could 
begin in 1971 but is more likely to have 
to wait until 1973, should involve the launch
ing of a bold new approach to the reduction 
of trade barriers on a world-wide basis. The 
best method would be a free-trade treaty 
calling for annual percentage reductions in 
industrial tariffs across the board (for ex
ample, reductions by 10 per cent a year for 
ten years) and the complete elimination of 
non-tariff barriers. 

Adoption of such a plan would eliminate 
or at least reduce the discrimination against 
American exports resulting from the Euro
pean Common Market and the European 
Free Trade Area-a discrimination that coUld 
grow to very serious proportions if the two 
groups merge or make a special trade ar
rangement without U.S. participation. More
over, a free-trade treaty could provide for ac
celerated reductions in trade barriers on 
behalf of less-developed countries. 

The clearing away of barriers to exports 
and imports, however, will not be sufficient 
to assure cooperation between governments 
in support of free trade. Thanks to the 
growth of multinational companies, the 
United States now reaches foreign markets 
more through foreign-based production than 
through exports. We need to consider new 
ways of dealing with the problems that arise 
when, for example, the United States seeks 
to force on foreign subsidiaries of American 
corporations U.S. balance-of-payments con-
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trois, U.S. concepts of competition, or U.S. 
regulations on trade with communist coun
tries, or when there is discrimination against 
such firms by host governments. 

At the very least, the General Agreement 
on Tariffs and Trade (GATT) , established in 
1947, should be a forum for discussion of 
such problems, and GATT could be amended 
to include some general principles in this 
area. Looking further ahead, we might en
visage the registration and supervision of 
multinational corporations by an interna
tional agency. The problem of the multina
tional corporation can be made more man
ageable, of course, if these corporations be
come multinational in fa-etas well as name
With foreign participation in ownership and 
management of the parent company as well 
as in ownership and management of the for
eign subsidiary. 

These ideas add up to an ambitious agenda 
for the reshaping of international economic 
policy. It is far from certain that we will 
have the wisdom and the will to implement 
them-to curb our inflation Without sliding 
into depression; to develop a more equitable 
system of international reserve management; 
to devise a new arrangement for the timelier 
adjustment of exchange rates; to negotiate 
an effective regime of free trade. Yet, we 
have no choice except to try. At stake is our 
ability to realize our most valued domestic 
and international objectives in the years 
ahea-d. 

THE LAOS-THAILAND AMENDMENT 
Mr. CHURCH. Mr. President, today's 

Washington Post contains an editorial 
commenting upon our vote last Monday 
which would bar the use of appropri
ated money to finance the introduction 
of American ground combat troops into 
either Laos or Thailand. 

The editorial is not only very favorable 
in its reaction to our vote amending the 
Defense Department appropriation bill 
to bar funds for introduction of combat 
troops into either of these two Asian 
countries, but also urges the Nixon ad
ministration to accept "all reasonable 
moves in the direction of restoring con
gressional control over foreign commit
ments"-including the resolution of the 
Senator from Maryland <Mr. MATHIAS) 
which would repeal the Gulf of Tonkin 
joint resolution. 

Mr. President, I ask unanimous con
sent that the editorial be printed in the 
RECORD. 

There being no objection, the editorial 
was ordered to be printed in the RECORD, 
as follows: 

SENATE Bms FOR LOST POWER 
Once more the Senate has expressed its 

deep distrust of what has been going on in 
Southeast Asia. Its 73-17 vote to forbid the 
use of defense funds "to finance the intro
duction of American ground combat troops 
into Laos or Thailand" grew out of fear that 
the current limited military operations in 
those countries might escalate into large 
scale war. That is what happened in Viet
nam. The Senate wants to make sure that 
it will not happen again in Laos or Thailand. 

The significance of the action is not 
changed by the fact that the White House 
approved the wording of the amendment in 
advance. It has been obvious ever since Sen
ator Cooper won unanimous approval of a 
somewhat similar restriction in September 
that restraints of some kind would be ap
plied. When the Kentucky Senator again 
pressed his amendment this week, acting 
through Majority Leader Mansfield because 
of the illness of hJs mother, the Senate shied 
away from his language, which was deemed 
to be ambiguous. But the bipartisan substi-

tute introduced by Senator Church looks in 
the same direction. Presumably it would 
leave the military free to bomb access trails 
used by the North Vietnamese in Laos and 
to give air support to the Royal Laotian 
Army. Only American ground combat troops 
in the two Southeast Asian countries would 
be forbidden if the conference committee 
should accept this Senate amendment. 

The action on Monday may well contain a 
clue as to what the Senate will do when 
the more comprehensive Mathias resolution 
comes before it, possibly next year. Logically 
the Mathias resolution should have pre
ceded the Church amendment, for it is de
signed to Wipe out the basis for American 
intervention in Lao.s and Thailand while ap
proving the presidential policy of liquidating 
the war in Vietnam. It is well to remember 
that the so-called Tonkin Gulf resolution, 
which Senator Mathias would repeal, is not 
restricted in its terms to Vietnam. Rather, it 
puts Congress on record as favoring a free 
hand for the President in the use of Ameri
can armed forces "to assist any member or 
protocol state of the Southeast Asia Col
lective Defense Treaty requesting assistance 
in defense of its freedom." 

Thailand is a member of SEATO. Laos is 
a protocol state under its terms, although 
that mercurial country once refused to ac
cept any protection through SEATO. If the 
Tonkin Gulf resolution is repeal•ed and if a 
policy of withdrawal from Vietnam is form
ally approved by Congress, presumably the 
President would have to go to Congress for 
authority for any operations by American 
armed forces in Laos or Thailand not im
mediately connected with the war. 

There are, of course, substantial gray areas 
that cannot be suddenly wiped out when 
Congress decides to reclaim its power to con
trol limited wars during the liquidation of 
such a war. In Laos, for example, the Com
munists violated the Geneva agreement 
from the start by giving military aid to the 
Pathet Lao, and the United States long ago 
sought to counteract that move by providing 
equipment and training for the Royal 
Laotian Army. This cannot be suddenly 
wiped out without serious losses to the 
cause of stability in that country. Never
theless, all reasonable moves in the direction 
of restoring congressional control over 
American foreign commitments should be 
welcomed. The administration woUld do 
well to accept the broad policy of the 
Mathias resolution as assurance to the 
country that it will not engage in secret and 
unauthorized l!lilitary operations anywhere. 

NEED TO MAINTAIN OIL IMPORT 
PROGRAM 

Mr. PEARSON. Mr. President, I am 
deeply disturbed by newspaper stories of 
yesterday and today to the effect that 
the Cabinet task force on oil imports has 
decided to recommend-to the President 
that the present oil import quota system 
be replaced by a tariff mechanism. I 
would hope that these press accoWlts 
are not accurate and that the task force 
has not made and will not in the future 
make a final decision to recommend the 
abolishment of the mandatory oil import 
program, because I am firmly convinced 
that such action would not only be dis
astrous to a great number of small do
mestic producers and inland refineries 
but contrary to the long-range interests 
of the Nation as a whole. . 

The present mandatory import control 
progra.m was initiated by President Ei
senhower in 1959 after the volWltary 
control approach proved inadequate. It 
was based on the very proper and sensi
ble proposition that such controls were 

needed to preserve a healthy domestic 
petroleum industry for purposes of na
tional secwrity. 

Mr. President, it would seem to me 
that the demands of national security 
still require a· healthy domestic oil and 
gas industry and that an effective import 
quota program is necessary to assure the 
accomplishment of this goal. We must, it 
seems to me, maintain a ratio between 
domestic and imported supplies which 
will enable the domestic industry to meet 
the essential national demand. 

Mr. President, most all ag,ree that 
there are weaknesses and inequities in 
the present mandatory oil import con
trol program. But to say as much is not 
to say that it should be abolished. We 
n~ to refine it and to improve it. We 
should not abolish it. 

GOOD CONSERVATION START; NOW 
LET US FINISH IT 

Mr. DOLE. Mr. President, we are 
hearing much these days in the Halls of 
Congress about improving the quality of 
the environment. I agree that solving 
environmental problems is essential to 
the future welfare of the Nation. 

But all is not bad in this world. Some 
good things are going on. Everything 
that is being done in the field of soil 
and water conservation has a definite 
bearing on the environment. Much good 
soil and water conservation work is being 
done in Kansas and throughout the 
Nation. 

An appraisal of this work in Kansas 
was made in an editorial published in 
the Wichita Eagle-Beacon of December 7. 
It appeared under the headline, "Good 
Conservation Start-Now Let Us Finish 
It." I ask unanimous consent that the 
editorial be printed in the RECORD. 

There being no objection, the editorial 
was ordered to be printed in the REcoRD, 
as follows: 

Goon CoNSERVATION START-Now LET Us 
FINISH IT 

In the midst of seemingly unsolvable prob
lems, it's good for Americans to take an oc
casional backward look, to see what happened 
with problems that loomed up discouragingly 
years ago. 

Back in the 1930s, when Kansas was the 
center of the dust bowl, and when dust 
storms blackened the sun and invaded homes, 
there were many who sincerely beileved that 
Kansas was doomed, that the first explorers 
were right when they called it "the great 
desert." 

It's refreshing, more than three decades 
later, to take a look at the state's beautiful 
countryside and clear skies. The doomsayers 
were wrong. But it wasn't chance that saved 
Kansas and other dust bowl states, it was 
hard and concerted work. That was well 
brought out when the Kansas Association 
of Soil Districts held its annual convention 
here. 

Kansas has one of the leading conservation 
programs in the nation, a federal Soil Con
servation official, William B. Davey of Wash
ington, D.C. , told the Kansas meeting. It has 
more miles of terraces and diversions, and 
more acres of grass waterways than any 
other state. One-fourth of the national total 
of stubble mulching of cropland is prac
ticed here. Kansas leads the nation in the 
proportion of federal cost-sharing assistance 
devoted to permanent conservation meas
ures. Its progress in small watershed devel
opment "has been inspiring." 

It's nice to bask in the pleasant thought of 
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something accomplished, as in Kansas' soil 
consrvation effort. But in America today, 
there isn't time to bask. There are too many 
other pressing problems to be solved. 

Another speaker to the conservationists, 
Richard c. Longmire, pointed out that they 
must look ahead to solving the big conser
vation problems dealing with non-agricul
tural usage. With the growing population, 
there will be more land needed for recrea
tion, homes, schools, transportation and res
ervoirs. There will be more water used. There 
will be more need than ever for soil conserva
tion, and for anti-pollution efforts to keep 
waterways clean and usable. 

He urged rural soil conservationists to offer 
their expertise in leading to a rural-urban 
cooperative effort to solve these problems. 
It will take all the people working together, 
he pointed out, and it's going to take a lot of 
federal money. Rural conservation was ac
complished by federal-state funding. New 
conservation needs pose a task of even larger 
proportions, and will demand even greater 
funding. 

It's a good idea.. It's certain that if Amer
icans determine to solve their problems of 
conservation, they can do it. 

After all, how long has it been since we've 
seen a dirty, choking, mile-high dust storm 
sweep across Kansas? 

PERU'S MILITARY REVOLUTION 

Mr. CHURCH. Mr. President, over the 
past 5 days the Washington Post has 
published a series of articles written by 
Post foreign correspondent John M. 
Goshko on the Peruvian military revolu
tion-now 14 months old-which has had 
such impact on Latin America. 

The Post has provided a great service 
in running this series. Mr. Goshko's ar
ticles go far toward dispelling some of the 
mystery of the Peruvian revolution. He 
has given us considerable background 
into the personalities of the generals who 
made the revolution and a firsthand look 
at the nationalism-pervading not only 
Peru, but much of the rest of Latin Amer
ica as well-which bears such a remark
able resemblance to Nasserism. In addi
tion, these articles dispel some of the 
myths that surround the Peruvian ex
periment with revolution, notably the 
regrettable idea that there is no possi
bility for this country to work out an ac
commodation with the Peruvian Govern
ment to our mutual best interests. 

I ask unanimous consent that the ar
ticles be printed in the RECORD. 

There befng no objection, the articles 
were ordered to be printed in the RECORD, 
as follows: 

AMERICAS WATCH PERU'S GENERALS 

(By John M. Goshko) 
LIMA.-Throughout Latin America today, 

one cannot talk to politicians, soldiers, dip
lomats or intellectuals without hearing a 
strange new word-"Perua.nismo." It means 
Peruvlanism, and it refers to the forces at 
work in this Andean country since Oct. 3, 
1968, when the armed forces overthrew a 
civilian government and replaced it with a 
military regime under the presidency of Gen. 
Juan Velasco Alvarado. 

Like other Latin military juntas, the 
Velasco regime immediately proclaimed itself 
a "revolutionary government" committed to 
the transformation of Peruvian political, so
cial and economic life. But where other Latin 
juntas have been proceeded to maintain the 
status quo, the Velasco government behaved 
in startlingly different fashion. 

Despite the threa.t of serious economic re
prisals from Washington, it began by ex
propriating the American-owned Interna-

tiona! Petroleum Co. In the year since, it has 
reinforced i.ts radical image by seizing Amer
ican fishing boats, opening diplomatic and 
commercial relations with the Soviet Union 
and other Eastern European countries, mov
ing to nationalize communications and 
promulgating the most sweeping 1and ex
propriation in Latin Junerica since Fidel Cas
tro's takeover in Cuba. 

An unceasing stream of ultranationalistic 
rhetoric cr1es "Arriba Peru"-"Up with 
Peru"-and shouts about "antirevolutionary" 
conspiracies organized by the .. oligarchy" 
and "foreign economic interests." Not since 
Castro led hfs bearded coluinnS into Havana 
11 years ago has a movement gained as much 
attention as Peruanismo-the concept of a 
populist-oriented military that will lead the 
Latin masses to reform, modernity snd na
tional self-respect. 

Outside observers tend to describe the 
Peruvian regime as "Nasserist," after the 
m111tary dictatorship in Egypt. Sen. Frank 
Church (D-Idaho), chairman of the Senate 
Subcommittee on Inter-American Affairs, ob
served recently: "The really significant po
litical change currently taking place in Latin 
America, in such_ places as Peru, is the rise 
of a kind of Nasserism." 

But what Church and others regard as 
the basic elements of Nasserism-military 
authoritarianism, reformist zeal, a predispo
sition toward state socialism and central 
planning, bellicose nationalism at home and 
neutralism abroad-are not really that new 
in Latin America. A decade before the world 
heard of Nasser, that concept was pioneered 
by Argentina's Juan Domingo Peron. 

However, although Peron came out of the 
army, he was ahead of his brother officers in 
his ideas and had to build his power base 
in the labor movement. After Peron's down
fall, the populist impulse went into a de
cline; now, in Peru, the pendulum has start
ed to swing left again. 

A SPREADING CONCEPT 

Almost every week brings new evidence of 
the idea's pervasi>eness. In neighboring Bo
livia, a military coup was led by a general 
who turned his back on his past record of 
conservatism and close association with U.S. 
interests to announce that his government 
was the "ideological brother" of the Peruvi
an revolution. 

In Panama, another military regime has 
taken some lessons from Peru. Even among 
the region's more traditional military gov
ernments, Peruanismo is showing its influ
ence. In Argentina., a number of junior offi
cers face expulsion from the army on 
grounds that they espoused "procommunist" 
ideas--charges that appear to stem in part 
from their outspoken admiration of Peru. 

When the military-backed president of 
Brazil was recently incapacitated by a stroke, 
the senior officers chose as his successor a 
general of traditional conservative views. But 
the top brass first had to stave off the 
challenge of younger officers backing another 
general whose ideas sounded strongly akin 
to those of Peru. 

At the State Department and in the board 
rooms of big American corporations with 
sizable La.tin investments, Perua.nismo has 
provoked considerable nervousness. But there 
also are Americans who view the phenomenon 
more positively. 

Richard N. Goodwin, who as an aide to 
President Kennedy helped to create the Al
liance for Progress, wrote a generally admir
ing article for The New Yorker. Largely af
firmative appraisals can be heard from U.S. 
academicians. In the journals of the New 
Left, there is a growing tendency to describe 
Velasco and his colleagues in the glowing 
terms once reserved for Castro and Che 
Guevara. 

In his report on Latin America !or Presi
dent Nixon, Gov. Nelson A. Rockefeller de
scribed the Latin military a.s "a new breed 
of officers who frequently are a. constructive 

force for social change." His plea that the 
United States a.ccept Latin military dictator
ships !or what they are and assist their popu
list impulses was a long step away !rom past 
U.S. preachments about hemispheric democ
racy. And when Mr. Nixon made his Latin 
American policy declaration, he left the clear 
impression tha.t his adininistration would not 
be provoked by Latin nationallsm but would 
try to reach an accommodation. 

Behind much of this attention is the 
thought that the Velasco example may in
spire other Latin armed forces to break with 
conservatism and espouse military-directed 
reform. Considering the hard fact that tradi
tional democracy and civilian leadership have 
not been very effective in solving Latin 
America's problems, it is easy to see why 
many people regard Peruanismo as a promis
ing new force. 

But a.t close range, Peruanismo turns out 
to be less a clear-cut ideology than a phe
nomenon filled with contradictions. For ex
ample: 

The Velasco government says its raison 
d'etre is to improve the wretched conditions 
o! the workers and peasants who comprise 
the bulk o! Peru's 13 million people. But it 1s 
following the most conservative fiscal policies 
in South Americar-policies that will stagnate 
growth and increase unemployment. 

In the name of land reform, it has been 
expropriating private farm land so fast that 
not even the government seems to know 
how much land has actually been taken. 
But not one peasant has yet a.cquired a 
single additional foot of land. 

The regime said it seized power in part 
because "powerful foreign economic forces 
... had been frustrating the popular wlll 
for reform." It has talked publicly of free
ing Peru from "economic colonialism" and 
has pointed to its expropriation of Interna
tional Petroleum as proof. But it has been 
telling the international business commu
nity that IPC was a. "special case" and has 
been lobbying with near desperation !or 
new loan assistance and investment from 
abroad. 

The government boasts of how it has 
brought military efficiency and discipline to 
Peru's governmental bureaucracy. Undoubt
edly the regime has curbed bureaucratic cor
ruption, had made civil servants get to work 
on time and has cleaned up some infamous 
paper logjams. But its desire to discredit the 
former administration also prompted a Mc
Carthyite witch-hunt that drove the best
educated and most capable technocrats out 
of the career service. Now many top posi
tions are filled with "yes men" for the 
generals. 

PREFERRED OLIGARCHS 

The Velasco government talks very tough 
about breaking the power of the oligarchy 
and it began Us land reform program by con
fiscating the vast estates of the "sugar bar
ons" of Peru's northern coast. But it seems 
to regard some oligarchs as more equal than 
others. 

A much-heralded "nationalistc" measure 
llmiting the activities of foreign banks in 
Peru was literally dictated by one of the 
most prominent oligarch families, the Prado 
clan, and had as its chief practical effect 
the protection of the Prado banking inter
ests from foreign competition. 

Another well-known family, the Miro 
Quesada, has transformed its rigidly right
wing newspaper El Commercia into a virtual 
propaganda mouthpiece for the junta. Such 
prominent names from the business and 
financial oligarchy as Cisneros, Banchero and 
Oleachea enjoy cordial relations with the 
regime and do business at the same old 
stands. 

What all this adds up to is that Peru
anlsmo is far from the single-minded con
cept that it seems to admiring outsiders. 
For one thing, Peru's military masters are 
far from unanimous on how to bring about 
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the revolution. Some are clearly extreme left
ist and advocate very radical solutions for 
Peru's problems. 

Probably the largest group favors state 
socialism but would apply it in gradual and 
moderate doses aimed at modifying rather 
than tearing down existing structures. Still 
others prefer the capitalistic approaches of 
the military regimes in Argentina and Brazil. 

EXPEDIENCY RULES 

Events, unfortunately, have not waited for 
the generals to work out a unified philosophy. 
Thus, despite constant talk about planning, 
most of what happened in the past year has 
resulted from seat-of-the-pants reactions to 
situations. 

The regime had no choice but to expro
priate IPC because the main pretext for its 
coup was public resentment of the company's 
special status. The move against the big 
sugar haciendas was prompted not by con
siderations of where the need for land re
distribution was most urgent but by a desire 
to whip up popular support with a grand 
gesture. 

The establishment of relations with Com
munist countries was largely an attempt to 
stave off U.S. sanctions over the IPC seizure 
by playing the old Cold War game. And fiscal 
austerity was forced on the regime by a huge 
budgetary deficit, lack of confidence among 
foreign investors and inability to meet pay
ments on the foreign debt. 

Finally, the generals tend to cling to the 
military idea that one can give an order and 
sit back with the assurance that it will be 
carried out. For example, they sought pop
ular support by putting a ceiling on the 
price of such staples as potatoes. They failed 
to take into account that the bureaucracy 
lacked the resources to enforce such an edict. 

As a result, Peru has a black market in 
potatoes. Either no potatoes are on display 
in grocery stores or those put out for sale at 
the regulated price are rotten. But the cus
tomer knows that the storekeeper has plenty 
of edible potatoes in the back room and that 
he can buy all he wants for a stiff under
the-counter price. 

Similarly, the regime decided that meat 
importers were unnecessary middlemen, so it 
assumed control of all meat imports--with 
the result that not one lamb chop or steak 
was on meat counters the following day. 

Sometimes this attempt to run Peru as 
though it were an army regiment can achieve 
comedy. For instance, the regime pro
mulgated a health code that with military 
thoroughness informed Peruvians of the 
standards that would be expected of them in 
everything from prenatal care to burial. 

Actually, many of the regulations were 
badly needed; they stopped the sale of harm
ful drugs and forced a cleanup of unsanitary 
restaurants and dairies. But the generals in 
their zeal proclaimed that "a mother's milk 
is the property of her child" and ordered all 
women to nurse their children unless they 
could provide medical evidence of their in
ability to do so. 

Just how this provision was to be en
forced, the code did not say. Public specula
tion over this point has produced a lot of 
crude jokes and the hiring of wet nurses 
continues to thrive. 

LOW-KEY AUTHORITARIANISM 

That incident illustrates the curious am
bivalence with which most Peruvians see:rp 
to view their military government. In con
trast to Brazil and Argentina, where mllitary 
rule is provoking restlessness, the Velasco re
gime has not stirred any widespread emotions 
of either support or hostility. 

In part, this is because Peruvians have be
come accustomed throughout their history to 
military dictatorship and the present regime 
has kept its authoritarianism at a fairly low 
key. No one has been executed, and there has 
not been a large number of political arrests, 
expulsions and strong-arm incidents. 

Peru is very clearly a dictatorship, how
ever, and most of the lapses in that direction 
are associated in the public mind with Gen. 
Armando Artola Azcarate, who as Minister 
of the Interior controls the police and the 
national security apparatus. 

In contrast to most of his fellow generals, 
who project an image of briefcase-toting 
technocrats in uniform, Artola-with his 
bald, bullet-shaped head, his bull neck and 
his fondness for dark glasses--looks, acts and 
sounds like the movie stereotype of the Latin 
American dictator. 

Moreover, he has a short-fused temper 
and the zeal of a manhunter and head
breaker of the old school. Twice Artola has 
closed Peru's leading magazine, Caretas, and 
punished its respected editor, Enrique Zlleri 
Gibson. Zileri was first jailed without charge 
for several days and another time was put 
aboard a plane for Europe and not allowed 
to return for two months. 

Zileri's first sin was publishing an unflat
tering photo of Artola and noting that the 
general was known behind his back as "Ma
mita"-a nickname deriving from the rumor 
that his grandmother ran a bawdy house 
known as "Mamita's." The other time, Zileri 
published the fact that the military regime 
had decreed a hefty pay raise for military 
officers, a news item that the rest of the 
Peruvian media found it more politic to 
ignore. 

Most of the other strong-arm stuff that 
has taken place here, such as the exiling on 
treason charges of a prominent anticommu
nist journalist, Eudocia Ravines, and the use 
of clubs and riot hoses to break up the first 
signs of student or union demonstrations, 
seem directly traceable to Artola. 

He also has been the most vocal figure in 
the government, outdoing even Velasco when 
it comes to shouting about conspiracies 
against the regime. And he is the chief 
guardian of national morals, appearing fre
quently on TV to harangue Peruvian youth 
about such evils as smoking marijuana. 

Such antics have made Artola both the 
most feared individual in Peru and the butt 
of most of the jokes about the regime. Some 
observers think the other generals ar~ delib
erately using him as a lightning rod. 

While Artola plays the bogey man role, 
the rest of the military is able to portray 
itself as a stern but benevolent force that 
allows political parties to keep functioning 
(in a powerless vacuum that has seen the 
closing of congress and the banning of all 
elections), that permits the judiciary to 
retain a measure of independence (it has 
ordered the release of several political pris
oners) and that is trying to rule Peru with 
as little repression as possible. 

OPINIONS ARE WEIGHTED 

Given this situation, it is extremely dim
cult to gauge how Peruvians really feel about 
their government. The opinions one hears 
must be weighed against the economic and 
social status of the person speaking and the 
way he has been affected by the events of the 
past year. 

Among the business and professional mid
dle class, for example, Velasco has his ad
mirers within the "salon rojo" ("parlor 
pink") intellectual fringe. But most mem
bers of this group are angry because the 
regime's economic policies have pinched their 
pocketbooks, worried about what all the talk 
of socialism bodes for their future and bitter 
over the austerity program's cutoff of the 
luxury imports that helped make middle
class life here pleasant. 

At the opposite extreme, in the poverty
ridden Indian villages of the high Andean 
backlands, questions about the revolution 
usually evoke only a blank stare. These are 
the people who theoretically would benefit 
most from land reform and the proposed in
tegration of the Indians into rthe mainstream 
of Peruvian life. But these plans stm exist 

only on paper, and it wm be a long time 
under the best of circumstances before they 
intrude on the centuries-old isolation of 
the sierra. 

The coastal region north and south of 
Lima contains most of the population. And 
it is there-among the shop clerks, school 
teachers and office workers of the lower mid
dle class, the laborers and factory workers 
from the barriada shanty towns ringing Lima, 
the small farmers and plantation hands
that the regime must seek support. 

These groups have generally applauded 
such moves as the IPC seizure, the govern
ment's defiance of the United States, the 
land reform and the attention that these 
acts have attracted outside Peru, and there 
is no question that the regime's popular sup
port is considerably stronger today than it 
was immediately after the 1968 coup. 

MUTED HOSANNAS 

St111, considering the drum-fire of rhetoric 
that the regime has directed to these key 
segments of Peruvian society, there seems to 
be an element of reserve in this support. 
When Velasco and his cabinet barn-stormed 
the northern coast in October to celebrate the 
first anniversary of the IPC expropriation, 
breathless accoun•ts appeared in El Commer
cia and other pro-Velasco newspapers. But 
while almost every blank wall in every town 
was covered. with tributes to the revolution, 
it was obvious that this outpouring was less 
a result of spontaneous eDJthusiasm than of 
advance organization. 

The crowds were large, but they were 
swelled by a lot of people who came out 
mainly for the parades, the free refreshments 
or because there was nothing else to do. In 
the city of Trujillo, reporters overheard the 
pollee chief urgently telling his lieutenants 
that the turnout was too small and that more 
spectators had to be rounded up. 

Whenever Velasco spoke, the crowds cheered 
and shouted "Viva" on cue, but there was 
a perfunctory ring to it all. To anyone who 
has seen some of the more spellbinding 
civ111an politicians in other Latin countries 
the reception hardly qualified as a demon~ 
stratton of deep-seated popular support. 

The crowds obviously approved of what 
Velasco said and Wistfully hoped that all his 
extl'awagant promises might someday come 
true. But there were strong hints of confu
sion about the regime's more contradictory 
maneuvers, anxiety about a future that wm 
see Peru leaving the old, familiar ways and 
a realization that all the tumult of the past 
yea.r has not yet done anything to change the 
basic circumstances of the Peruvian masses. 

Despite all the interest it has aroused out
side Peru, Peruanismo is stm confronted by 
a populace whose attitude says: "We're wait
ing to be shown." 

A LAND OF ExTREMES 

LIMA.-Fifth largest of the 2·1 Latin Ameri
can countries, with an estimated popula.tion 
of 13 mlllion, Peru, has all the social and 
economic problems common to most of its 
sister republics. 

Approximately 88 per cent of the people 
are either Indians or a mixture of Indian and 
Caucasian strains in which the Indian blood 
predominates. Although recent years have 
seen a heavy migration of the Indians from 
their traditional homes in the Andean high
lands to Lima and the other cities of the 
coast, these people stm remain largely un
incorporated into the mainstream of Peruvian 
social, economic a.nd political life. 

Peru's annual per capita income is 244, 
the rate of illiteracy is 39 per cent and the 
average life expectancy is only 46 years. Away 
from the coast, Peru's magnificent but for
bidding terrain of precipitous mountain 
peaks, inaccessible rolling uplands and vine
chocked jungles make isolation a way o! Ute 
and perpetuate systems of feudalism that 
seems out o! another century. 



40076 CONGRESSIONAL RECORD-SENATE December 18, 1.969 

It is a country of brutal extremes where 
the wealth and privileges of a tiny elite stand 
in stark contrast to the poverty for the many 
and where the surface glitter of Lima is 
magnified by the primitiveness of the back
lands. In short, it is a country crying out for 
the physical development and the spiritual 
sense of self-purpose that the Velasco 
government has vowed to provide. 

PERu'S MILITARY REFORMERs--II: RADICALS 
AND MODERATES JOIN TO SHAPE NEW LIMA 
POLICIES 

By John M. Goshko 
LIMA.-If they have done nothing else dur

ing the past year, the generals ruling Peru 
have proved that they are a new breed of 
military men-perhaps the most unusual 
ever seen in Latin America. 

The junta headed by Gen. Juan Velasco Al
varado did seize power in the classic way, a 
coup. However, it has wielded this power not 
to defend the military's traditional allies in 
the conservative civilian establishment, but 
in a determined bid to smash the centuries
old social and economic stratification of 
Peruvian society. 

It was a reversal of potential significance 
for all of Latin America. It has triggered great 
interest throughout the Hemisphere about 
the nature of his new military breed, in the 
forces that shaped its thinking and the di
rections it is likely to take. 

Are t he Peruvian soldiers well-schooled in 
the art of government and motivated by 
morality, patriotism and reform? Or, are 
they consumed by chauvinistic nationalism, 
unsophisticated in administration and fi
nance and "little Castros in uniform"? 

On the record of the Velasco regime's first 
year in power, it is possible through judicious 
selection of facts to make a f airly convincing 
case in support of either of these assessments. 
This is because Peruanismo--as the Peruvian 
experiment has come to be called-is still 
essentially evolutionary with many contra
dictory ideas and influences struggling for 
supremacy. 

Peruanismo did not spring suddenly from 
nowhere. It was an inevitable, logical de
velopment of changes that have been taking 
place in many Latin American armed forces 
in the last two decades. 

The most important of these changes was 
the transformation of the formerly ill
trained and rag-tag officers corps of the larger 
Latin armies into highly professional groups. 
As a result of this increased professionalism, 
the officer corps as a collective entity gradu
ally displaced the old-style "strong man" 
type of general as the source of power in the 
Latin military. 

Coupled with this evolution into a new 
institutional force came a rethinking of the 
military's political role. In this, it was heav
ily influenced by U.S. military advisers who 
taught that national development programs 
should be part of the arsenal-along with 
tanks and planes-against Castroite 
guerrillas. 

INTERVENTIONISM TYPICAL 
The typical Latin American army has 

always felt it had a duty to intervene in poli
tics when it decided that civilian leaders 
were acting contrary to the national interest. 
Such interventions were usually brief and 
had limited objectives such as frustrating a 
specific policy or overthrowing a politician 
regarded as dangeroUJS. 

In the early 1960s, however, this doctrine 
began to give way to a new one--that the 
officers corps, with its cohesiveness, patriot
ism and self-image as ultiinate arbiter of na
tional values was the group best-equipped to 
lead national development. 

This new political m111tarism was put to its 
first major test in 1964 when the army seized 
power in Bra2211. Two years later, a similar 
coup followed in Argentina. 

In both cases, the mill tary immediately 
made clear that it would not play its old brief 
caretaker's role and then step aside for civil
ians. Both Brazil and Argentina were told 
that the armed forces had set theinselves 
the goal of reforming national life and were 
moving in indefinitely. 

The Peruvian coup, in October, 1968, was 
the third major link in this chain. Although 
the underlying motivation was the same, the 
Peruvian generals have elected, however, to 
approach the problems of development from 
a very different angle than their Brazilian and 
Argentine colleagues. 

In Argentina and Brazil, the military re
gimes are working from the conservative 
premise that rapid industrialization is best 
81Chieved in close colla;boration with foreign 
and domestic big business. Both aim essen
tially to creating attractive investment cli
mates by placing on the masses the burden 
of austerity and disl.ocation inherent in the 
economic developm.ent process. 

At least theoretically, the Peruvian military 
have chosen to a.ttack many of the long
entrenched prerogatives of loca.l big business. 
It is also putting its main stress on redistri
bution of wealth and privileges. Thus, Pe
ruanismo represents a radicalization of the 
political militarism that began five years ago 
in Brazil. 

The big question is how far this will go and 
where it will lead Peru. To answer, the per
sonalities behind the still abstract concept of 
Peruanismo must be examined. What sort of 
men constitute the officer corps? 

In strict military terlllS, many outside ob
servers regard them as perhaps the best 
soldiers in Latin America. The army they 
command is a trim well-trained force that 
won the last war fought in South America, 
(a brief 1942 clash with Ecuador) and that 
more recently swiftly and ruthlessly crushed 
a Castroite guerrilla uprising. 

55,000 MEN 
The active strength of the army is esti

mated to be 35,000 to 40,000 men. The navy 
and air force each count about 10,000 men. 
An armed forces total of approximately 55,-
000 men, about 4 per cent of the population. 

Peruvian officers work hard. Unlike some 
countries where promotions are based on 
political influence or rote seniority, they ad
vance on merit. Of the generals on active 
duty between 1940 and 1965, about 80 per 
cent graduated in the top quarter of their 
military academy classes. 

Contrary to popular supposition in the 
United States, most officers are not wealthy 
but come from lower middle-class, provin
cial background. Velasco is the son of a poor 
family and began his army career as an en
listed man. 

Shortly after the Velasco government took 
office the president and his ministers made 
public declarations of their incomes and as
sets. What these portfolios revealed was a 
financial profile of the officer corps that bear 
far less resemblance to the landholding aris
tocracy than to Peru's small professional and 
entrepreneurial upper middle class. 

Perhaps the most singular thing about the 
Peruvian officer corps is its emphasis on ad
vanced military education. The army's net
work of officers' post graduate schools has 
made Peru a leader in evolving Latin mUitary 
theory and doctrine. 

On the cliff overlooking the Pacific in one 
of Lima's southern suburbs is a gray, two
story building that houses the most impor
tant of these schools, the Center for Higher 
Military Studies (CAEM). It is the fountain
head of the thought that produced the 
Peruvian revolution. 

CAEM GRADUATES 
Velasco and more than half of his cabinet 

are graduates of its one-year program. So, 
too, are five of the nine officers of the presi
dential advisory committee that serves the 
regime as a "think tank." 

As a diplomat here points out, "Imagine 
a situation in which the President of the 
United States and the majority of top of
ficials in his administration were all grad
uates of the National War College or the 
Command and General Staff School at Fort 
Leavenworth, then you have a rough idea 
of CAEM's importance." 

Originally devoted to traditional military 
subjects, CAEM's ~urriculum has been ex
panded in recent years to intensive study 
of Peru's development problems and the 
military's role in their solution. "Students 
are exposed to courses in economics, social 
planning, Populism and Marxism. 

Adm1rers credit the school with creating 
a new generation of uniformed technocrat 
managers qualified to direct civilian gov
ernment. Most of the ideas being put into 
practice here were born in CAEM classrooms. 

Others think that CAEM influence in the 
regime illustrates the old maxim about a 
little learning being a dangerous thing. In 
their opinion, the ·school gives an unsophis
ticated, surface view that leads to simplistic 
solutions. 

The school's largely civilian faculty in
cludes men with extreme leftist and ultra
nationalist predilictions. Much of the mate
rial, particularly in economics, is polemical. 

The thinking at CAEM is perhaps best 
personified in the jolly, white-maned fig
ure of Alberto Ruiz Eldredge, an attorney 
who lectures there frequently. 

Many Americans here consider him a Com
munist. But this is a gross oversimplifica
tion. An extremely complex man, he is close 
in his thinking to Bertrand Russell. He says 
he is both a radical left-wing socialist ( al
though he rejects Marxism as such) and 
an intense nationalist. 

STRONGLY ANTI-AMERICAN 
He is strongly anti-American, believing 

that "the might of the dollar" has been used 
to subjugate Latin America. He equates the 
Soviet Union with the United States as an 
imperialist power, but is an admirer of Fidel 
Castro. 

For years, Ruiz Eldredge was among the 
most tireless advocates of expropriating the 
U.S.-owned International Petroleum Co. 

Some persons think his influence is not as 
grea;t as presumed. The relative moderation 
of the regime's current policies tends to sup
port this argument. But his ideas have left 
a deep impression on many younger officers. 

Ruiz Eldredge is not an isolated figure at 
CAEM. Many others have helped implant in 
the Peruvian officer corps an essentially stat
ist economic outlook that tends to view devel
opment as a struggle by the poor, raw
materials producing countries to free them
selves of domination by industrial nations. 

The regime's first finance Ininister, Gen 
Miguel Angel Valdivia Morriberon, quickly 
realized that his military aides were un
equipped to cope with Peru's innumerable 
economic problelllS. Accordingly, he began to 
rely on a group of U.S.-trained economists 
who were influential in the civilian govern
ment ousted by the coup. 

This created a clash with the more radical 
CAEM-oriented officers, and Valdivia was 
forced out of the cabinet. His successor was 
considered to be much more in tune with 
the Young Turks, but the economic realities 
have slowly pushed him, too, toward more 
traditional economics. 

The Valdivia incident was not the only 
ciash between the radical group eager to 
implement CAEM and a more cautious fac
tion that regards some of these ideas as 
impractical. The regime, for all its surface 
unity, has polarized into at least two fairly 
distinct camps. 

CENTRAL FIGURE 
The central actor in this drama is, of 

course, Velasco, who as commander of the 
army led the 1968 coup and became presi
dent of the revolutionary junta. Virtually 
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unknown to the public before, he remains 
enigmatic after a year in power. 

This is partly because the Peruvian regime 
projects an image of representing the collec
tive will of the officer corps rather than any 
one person. Shortly after the coup, the mili
tary even promulgated a special statute 
providing for removal of the president any 
time the officer corps decides it is necessary. 

But Velasco is now clearly t he first among 
equals. His somewhat erratic behavior during 
the past year has been responsible for much 
of the confusion about what Per uanismo 
really stands for. 

A short, mustachioed, 59-year-old infantry 
officer with a gruff manner and a mercurial 
temper, Velasco gives outsiders very few clues 
about what he thinks. Unlike other Latin 
military dictators who have traded their 
braid for mufti, he wears his uniform at all 
times. He is fond of bull fights, tiny 
but strong black cigars and rather coarse 
barracks humor. 

In his public pronouncements, he has 
varied between the extremes. At one point, 
he threw the country into near-panic by 
shouting from a balcony that "blood would 
run in the streets" if anyone tried to oppose 
the regime. Yet, to visitors, he repeatedly 
stresses the "peaceful nature of the revolu
tion." 

Similarly, on the first anniversary of the 
coup, he gave an address charging that a 
conspiracy o! oligarchs and foreign business 
interests was trying to topple the regime. A 
few weeks later, in a long, reasoned speech 
to businessmen, he said the government 
wanted to develop Peru along essentially 
capitalistic lines. 

This same kind of abrupt switch in signals 
has characterized his relations with the 
United States, his approaches to the Com
munist world and many of the regime's most 
fundamental domestic policies. For a time, 
in the early days of the regime, many people 
wrote him off as "lacking stature" and 
predicted he would be shunted aside by some 
other general. 

BARRACKS POLITICIAN 

His endurance has prompted considerable 
reassessment. To many, he now appears as 
an adriot barracks politican. Such maneuver
ing leaves unanswered the question of where 
Velasco stands on the aims of the revolution. 
The general impression is that his sym
pathies are with the radically inclined offi
cers. But in recent weeks the regime has 
been following the more gradualist policies 
of the moderates. 

The foreign minister, Gen. Edgardo Mer
cado Jarrin, has emerged as the leader of the 
moderates. He is probably the most cosmopol
itan and is also the most openly pro
American figure in the all-military cabinet. 

Increasingly allied with Mercado is the new 
minister of economy and finance. Gen. Fran
cisco Morales Bermudez. He is the son of a 
general who was one of the Trujillo 
martyrs-a group o! army officers who were 
murdered during a 1933 uprising by sup
porters of the Apra political party in the city 
o! Trujillo. 

Because of the reverence accorded his 
father's memory by the army and because 
he is one of the youngest generals, Morales 
Bermudez has long been regarded as a man 
to watch. His name has always figured 
prominently in speculation about future 
presidents. When he replaced Valdivia, it was 
assumed he would side with the radicals. 
Responsibility for paying the bills apparently 
proved sobering for him. 

CONTACT WITH WORLD 

Mercado and Morales Bermudez are the 
two cabinet ministers whose jobs make them 
most aware of the outside world and its 
role in the ultimate fate of the revolution. 
From where they sit, there seems to be no 
hope that Peru can solve its severe financial 
problems and pay for the revolution unless 

It tones down the over-aggressive, ultra
nationalistic image it now has in Western 
financial and diplomatic circles. 

On the other side, are the OAEM-influenced 
radicals, mostly younger men. In the cabinet, 
their principal spokesmen are the minister 
of transport and communications, Gen. 
Anibal Meza Cuadra Cardenas, and the 
minister of mines and energy, Gen. Jorge 
Fernandez Maldonado Solari. To their num
ber must also be added Gen. Jose Graham. 
While technically not a member of the 
cabinet, he heads the influential presidential 
advisory commission charged with formulat
ing long-range policies. 

These younger officers refer to themselves 
in private as "the earthquake generation." 
They have displaced many generals with far 
greater rank and seniority. When the coup 
took place, both Meza Cuadra and Fernandez 
Maldonado were obscure colonels. 

Five days later, on Oct. 8, 1969-a date 
the Velasco government has since officially 
designated "The Day of National Dignity,"
it was Fernandez Maldonado who stood up 
before the generals and admirals in the 
presidential palace to read the proclam8!tion 
nationalizing International Petroleum. 

Fernandez Maldonado is considered the 
most articulate and forceful advocate of 
radical, nationalistic policies. Now that 
Morales Bermudez appears to have become 
a moderate, most informed opinion is that 
if the Peruvian revolution ever entered a 
more drastic second stage, Fernandez 
Maldonado would emerge strong man. 

Although their CAEM training has given 
them fascination with computers and the 
tools and jargon of planning, the radicals do 
not yet seem to have a clear consensus on 
where they would take Peru if they had full 
control. 

If there is a common thread of radical 
thinking, it is probably "devil theories" to 
explain Peru's problems. The radicaJs believe 
foreign and domestic interests have long 
conspired to steal Peru's riches. 

This manifests itself in a latent streak of 
anti-Americanism and hostility toward 
private business. Even when they are on their 
guard and trying to speak warily before 
strangers, these feelings appear. 

Thus, Gen. Graham, the grandson of a 
Scottish immigrant, will remark to a visitor: 
"I look like a gringo, and I have a gringo 
name. But I don't think or talk like a 
gringo." Fernandez Maldonado can say of 
foreign investment by that "we are reversing 
the sentiment that what's good for General 
Motors is good for the country. Now, what 
is good for Peru will have to be good enough 
for private enterprise." 

There seems to be little question that the 
radicals would probably command the major
ity of the officers corps' rank-and-file in a 
showdown. Most poll tical sources here think 
that if they wanted to push the revolution 
into a more extreme stage, they could compel 
Velasco to go along, or oust him if he balks. 

Many sources close to the government, 
however, contend the radicals would prefer 
to put the burden of finding solutions to the 
immedia.te problems on the moderates and 
even agree that a reasonable low profile may 
be the best shortrun expedient. 

There are those who think such a truce 
cannot last and that the two camps are 
destined to clash eventually over whether the 
revolution should favor cwpitalism or statism. 
If the moderates fail to stave off a financial 
crisis, the temptation for the radicals to take 
over will be great. 

[From the Washington Post, Dec. 16, 1969) 
PERU'S MILITARY REFORMERs--III: NATIONAL

IZATION OF PLANTATIONS BRINGS FEw 
CHANGES 

(By John M. Goshko) 
LIMA.-Following the coast of Peru north 

from Lima takes the traveler along a narrow 
ribbon of sandy desert so parched and wind-

swept that one almost expects to see Law
rence of Arabia. come riding over the dunes. 

At frequent intervals though, the aridity 
is broken by swatches of vivid greenery. 
These oasis-like areas are created by many 
tiny rivers flowing out of the Andes Moun
tains to the east. 

About 100 miles from the capital, one no
tices the tall stalks of sugar cane. By the 
time the traveler reached Trujillo, some 450 
miles to the north, the profusion of cane 
absorbs almost every inch of land, for there 
is water to make things grow. 

PLANTATION COUNTRY 

This is the heart of a region that produces 
a,pproximately 800,000 tons of sugar a year. 
It is plantation country, some of them small 
and scme covering miles of land. 

The biggest--the fabled Casa Grande 
hacienda of the Gildemeister family-is the 
size of Delaware. Two others are almost 8iS 
big as Rhode Island. 

Two of the most important, the Para
monga and Cartavio haciendas, were the 
property of an American firm, W. R. Grace 
and Co. But most belonged to a Peruvian 
landed gentry known as the "sugar barons." 

All that came to an end last June 25, when 
the military government of President Juan 
Velasco Alvarado promulgated an agrarian 
reform law. Its first effect was the expropria
tion of the sugar estates on the northern 
coast. 

Nothing done by the Velasco regime-not 
even its Petroleum Oo.-h8!S represented so 
bold a step toward carrying out its pledge 
to revolutionize the structure of Peruvian 
life. 

MANY NEW SEIZURES 

With a barrage of confiscation orders, the 
government has been swallowing the haci
endas so rapidly that not even the officials 
at the Agrarian Reform Institute have an up
to-minute figure on the amount of land 
seized. All they can say is that hundreds of 
thousands of acres are now under govern
ment supervision. 

Only in Fidel Castro's Cuba ha.s Latin 
America seen a recent nationalization of land 
on such a scale. 

What has been done so far in Peru has 
nothing to do With land reform in terms of 
how those who would better the lot of the 
Latin masses usually describe it--the trans
formation of a marginal peasant class into 
prosperous small farmers. 

This is because the sugar estates, while 
dealing in an agricultural commodity, are 
really enterprises that operate along indus
trial lines. Their concern is with mass pro
duction, and to achieve it their workings 
must be geared to the economy of large-scale 
operations. 

Hence, if the expropriated lands are to 
continue producing sugar in great quan
tity, they must be kept together as large 
units and operated in essentially the same 
manner as before. 

LDKE FACTORY WO~KERS 

Cane cutters, refiners and other employees 
on sugar estates bear less relationship to 
farmers than to assembly-line factory 
workers. Each has a specific job to do and 
few are acquBiinted with other facets of 
the estate's operation or the techniques of 
more general farming. 

Moreover, with few exceptions, workers in 
the sugar industry have no interest in the 
long, irregular hours and economic uncer
tainties of independent farming. Their pref
erence traditionally has been for a regular 
work day paid on an hourly basis and such 
fringe benefits as the housing, schools and 
commissaries provided by the bigger 
haciendas. 

For these reasons, most neutral agrono
mists do not regard the sugar estate nation
alizations as an adequate test of the Velasco 
regime's ability to effect a meaningful 
agrarian reform. Although the government 
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talks of encouraging the workers to trans
form the estates into cooperatives, the ex
perts contend that the cooperative frame
work as it is known in the United States or 
in Israel cannot be applied to the Peruvian 
sugar industry. 

TOKEN SYMBOLS SEEN 

There is a feeling that the estates even
tually will be designated as "cooperatives," 
with worker representation on management 
councils, titular ownership in the name of 
the cooperative and perhaps even some form 
of profit sharing. 

But observers think these things will 
amount to little more than token symbols. 
They see the need of a strong, centralized 
management. About the only thing expected 
to change in the foreseeable future is the 
shift from private to state ownership. 

A visit to such haciendas as Casa Grande 
and Ca.rrtavio bears out this impression. In 
the executive offices, most of the old manag
ers are gone (a few have stayed on as advisers 
for a transittonal period}; and their desks 
have been taken by officials from the Agrarian 
Reform Institute. 

Life and work seem to go on much the same 
as before. The new administrators are ob
viously the best men the regime was able to 
throw into the breach. The long, hard hours 
they work underscore the pressure they are 
under from their superiors back in Lima to 
keep up production. 

"WORKERS' STRUGGLE" 

A few have been caught up in the mystique 
of revolution and talk about the "workers' 
struggle," much as Soviet agricultural man
agers did 30 or 40 years ago. 

At Cartavio, for example, one young Peru
vian who was a management executive for 
Grace and has signed up with the land re
form program tells visitors: "Before I felt 
diminished as a man because I was working 
for a foreign master. Now I work harder 
for less money, but I am working for my 
country." 

A British journalist who recently visited 
the Casa Grande estate tells how the local 
agrarian reform officials got him confused 
with a Pravda correspondent they were ex
pecting. On his arrival, the Englishman 
was greeted by a young graduate of Lu
mumba University in Moscow, who embraced 
him boisterously shouting "tovarich" and 
launched into a torrent of Russian before re
alizing he had the wrong man. 

However, most of the administrators ap
pear to be technicians not unlike the county 
extension agents or instructors at a land 
grant college in the United States. In con
trast to their bosses in Lima, they seem 
more interested in talking about techniques 
of growing and refining sugar than discussing 
revolution. 

This air is also evident among the people 
who live and work on the sugar estates and 
who theoretically will be the big beneficiaries 
of expropriatioi).. To be sure, there are those 
who have become ardent supporters of the 
revolution, and everyone likes the idea of the 
workers• becoming the "owners" with its 
implied promise of greater earnings. 

NOTHING REALLY CHANGED 

Still nothing has really changed for the 
workers except their bosses. They do the same 
work, collect the same pay and live in the 
same way as before. Some are even worried 
that the change might deprive them of what 
they already have. 

Certainly, if the junta had been choosing 
its priorities on the basis of real economic 
and social need, the north coast was hardly 
the region where the need for land redis
tribution was most urgent. 

To an outsider, life on the sugar estates 
appears feudal. On some haciendas, workers 
were treated like serfs. Even where the own
ers had a progressive outlook, the atmosphere 
was paternal at best. 

HAVE STRONG UNION 

Nevertheless, the sugar workers have what 
is in many respects the strongest union in 
Peru. Their wages and living conditions were 
among the best in the country's agricultural 
community. They were better off than those 
who still lead lives of peonage as tenant 
farmers or who work land in the mountains 
so marginal that they are constantly on the 
edge of starvation. 

By contrast, an estate like Cartavio or 
Paramonga or Casa Grande traditionally has 
been a microcosm of the welfare state that 
provided for its inhabitants from the cradle 
to the grave. The work, particularly for the 
cane cutters, can be back-breaking and one's 
senses are constantly assaulted by the over
powering, sickeningly sweet, burnt molasses 
odor that belches from the chimnies of the 
refineries. 

But on the estates whole towns are laid out 
in rows of brick and adobe houses. To a 
stranger, these owner-provided dwelllngs-
usually consisting of a living-dining room, 
two or three bedrooms and a tiny kitchen
might seem spartan and rudimentary. 

BETTER LIFE FOR MANY 

To those who live in them, however, they 
are a f?Onsiderable step up from the primitive 
Indian villages they came from. On the larger 
estates, there are commissaries where the old 
owners provided food at low cost, little free
lance grocery stores and other shops, restau
rants and corner bars, churches, playgrounds 
and schools. 

Although the theorists of the revolution 
criticised these things as outmoded vestiges 
of paternalism, they did offer their residents 
a better life than most other segments of 
Peruvian agriculture. 
. So far, this life has been relatively un

changed. The big question is whether the 
government can keep sugar production at 
profitable levels, pay the workers the in
creased earnings promised by land reform and 
continue the benefits the workers now enjoy. 

THE OUTLOOK NOW 

Present indications are that the govern
ment, capita.Iizing on the work and invest
ment of the old owners, will be able to 
maintain normal production, for at least a 
year or two. Beyond that, some pessimists 
think it may be in for some painful 
experiences. 

The sugar estates have been productive in 
the past only because of a large investment 
in irrigation and other facilities and a high 
degree of technical management skill. The 
question is whether the government can af
ford this investment and can muster enough 
talent to keep things working efficiently. 

There is also the unresolved problem of 
Peru's difficulties with the United States over 
the International Petroleum Corp. expropria
tion. Peru now sells almost three-fourths of 
its sugar production to the United States at 
the premium price established by the U.S. 
suga,r quota. 

However, failure to settle the IPC com
pensation impasse could trigger provisions in 
the U.S. law that would cut off Peru's share 
of the quota. Since prices on the open world 
market are less than Peruvian production 
costs, this would mean the virtual destruc
tion of the sugar industry here. 

Even if Peru surmounts the threat of a 
forced cutoff by Washington, there are in
dications the United States may phase out 
the preferential sugar quota system over the 
next few years. Thus the regime faces the 
possibility that someday, it will no longer 
have the advantage of a premium U.S. price 
for its sugar. 

DIVERSIFYING URGED 

Many persons already are urging the gov
ernment either to diversify out of large-scale 
sugar production or find some other use for 
it. (Grace, for example, was primarily inter
ested in growing sugar for more profitable 

manufactured items such as rum or paper 
made from the cane fiber residue.) 

Many agronomists think the government 
erred by beginning agrarian reform in the 
sugar-growing areas. They believe the regime 
may find itself forced to concentrate so much 
attention and resources on proving it can 
run the estates that the extension of the 
program to other parts of Peru may suffer. 

Why did the regime choose to begin with 
an attack on the sugar haciendas? The belief 
is that it was motivated by political consid
erations. 

It could find no better target than the 
"sugar barons" whose vast holdings had long 
made them the most visible symbol of a 
landed oligarchy that represents only .8 per 
cent of the total number of landowners but 
controls 83 per cent all ariable land. Velasco 
had boasted: "With this move, we have 
broken the spine of the oligarchy." 

THE JOB AHEAD 

There is no doubt that the move paid off 
politically. However, the junta now faces the 
hard part of the job--moving agrarian reform 
into programs that will benefit small farm
ers raising a broader range of food and cash 
crops. 

The blueprint for this is the June Agrarian 
Reform Law. Almost all experts agree that 
on paper it represents a carefully planned 
approach to the problems of land redistribu
tion. 

To finance the expropriation of land, the 
law provides that all payments to the former 
owners be in long-term bonds. This elim
inated a provision in an earlier land-reform 
law authorizing compensation in bonds for 
confiscated land but stipulating that pay
ments for all improvements and installa
tions on the land had to be cash. 

Elimination of this old requirement is of 
fundamental importance to the success of 
the junta's program. Previous governments. 
chronically short of cash, were unable to 
make any headway on land reform because 
they lacked funds to cover this pay-as-you
go provision. 

CAN PAY LATER 

Now the junta has rid itself of the need 
to find large-scale financing as a precondi
tion to taking land. In effect, the law allows 
it to expropriate whatever land it deems 
necessary in exchange for what amounts to 
a promissory note. 

Understandably, this ha-s not endeared 
the program to those whose property is being 
taken. They charge that inflation, possible 
political changes and all the upheavals to 
which a country like Peru is subject will 
probably make the bonds worthless by the 
time they reach maturity in 20 to 30 years. 
They see the law as a device to allow the 
regime to grab land without paying for it. 

INGENIOUS PROVISION 

Nevertheless, the government put a rather 
ingenious provision in the law designed to 
pasify the landowners and spur development 
on another front. This idea is attributed 
to Father Romeo Luna Victoria, a Jesuit 
priest of radical socialist views who is influ
ential with many of the regime's leaders. 

It provides that bonds paid in compensa
tion for expropriated land can be used for 
investment in Peruvian industry. The idea is 
that most bondholders will elect this course 
and thereby pour considerable capital into 
industrial expansion. 

Although millions of dollars theoretically 
are involved, the government has still not 
completed its evaluation of the expropriated 
estates and payment has yet to be made to 
those whose property has been taken. 

It is likely that an organization like Grace, 
which has many other interests in Peru 
besides sugar growing, will choose to re
invest here whatever it gets for its two lost 
haciendas. 
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EX-OWNERS GET BUSY 

Where individual families of Peruvian 
landowners are concerned, the prospect of 
an amicable settlement is less clear. The 
Gildemeister family, for example, is known 
to have used its influence with the German 
banks that formerly financed Casa Grande's 
production to cut off future credit to the 
estate. 

The Gildemeisters and the other "sugar 
barons" apparently hope to force the regime 
into a settlement more to their liking. 

The main thrust of the land program is 
to break up big estates and end absentee 
landlordism through such measures as for
bidding a corporation to own agricultural 
land and providing for the loss of land that 
is kept out of production by its owners. 

It decrees that no farm shall be less than 
7.2 acres. Most agronomists agree this is the 
minimum necessary to support a typical farm 
family. 

But, while the emphasis is on the creation 
of small farms, the law also recognizes the 
economies inherent in large-scale operatdons 
and envisions the cooperative as a key 
mechanism for future agricultural develop
ment. The idea is that the new class of farm
ers w1ll pool their efforts to market their 
production, buy seeds and tools, obtain credit 
and benefit from technical assistance. 

REGIME CONTROLS WATER 
Finally the regime has ended all private 

ownership rights to Peru's scarce water sup
plies. The allocation of water is to be governed 
by the state in ways that will advance land 
redistri but! on. 

A big problem involves the massive in
vestment in technical expertise required to 
make the reform work. There are between 
700,000 and 1 million families in Peru eligible 
for the benefits of agrarian reform. 

Even the most zealous members of the gov
ernment concede the program will at best be 
able to accommodate no more than half this 
number in the forseea.ble future. Yet, this 
presupposes a staggering burden of money 
and education. 

At the request of the government, the U.N. 
F'<>od and Agriculture Organization recently 
made a study showing that Peru will have 
to muster a minimum of one technician ac
tive in the field for every 100 famllies involved 
in the agrarian reform. 

If the program is to move ahead at the 
planned rate, Peru will need 600 new tech
nician a year for the next two to three years 
and even more later. Yet, the country is now 
producing only 300 new technicians a year. 
To temporize with the problem at least, the 
EAO study recommended an immediate crash 
program to turn out technicians in record 
new numbers. 

Another cost will be salaries attractive 
enough to induce people into this work. 

But the money probably would have to 
come from outside sources like the U.S. aid 
program, the Inter-American Development 
Bank or the World Bank. The outlook for 
winning such support is not favorable. 

Peru's current strained relations with 
Washington, coupled wit h the reaction 
against foreign aid in the U.S. Congress, 
make it highly unlikely that the Velasco 
regime can count on very much direct help 
from the United States, which is also the 
principal contributor both to the IDB and 
the World Bank. 

PERU'S PROBLEMS 
To be judged a success, Peru would have 

to emerge from its experiment with a new 
agricultural structure centered around small 
to medium-sized farms able to support the 
families on them, to bring Peru reasonably 
close to self -sufficiency in food production 
and to add to the country's over-all pros
perity by producing marketable agricultural 
exports. 

But the country is far from such a goal. 

Most persons would probably rate Peru's 
chances of making it as exceedingly slim. 
But, as the military men of the Velasco re
gime rightly point out, it probably will take 
two decades or more to tell whether the race 
has been won or lost. 

PERU'S MILITARY REFORMERs-IV: LIMA'S 
ECONOMY Is LIKE "BEGGAR ON A THRONE OF 
GOLD" 

(By John M. Goshko) 
LIMA, PERu.-In the words of its own in

habitants, Peru is "a beggar sitting on a 
throne of gold." Nature made its subsoil rich 
in minerals and other resources, then cruelly 
prevented their full exploitation by covering 
it with physical barriers to transportation 
and communication. 

About two-thirds of the country's 13 mil
lion people are clustered around the coastal 
cities and towns where the resources for 
earning a living are most limited. The rest-
Andean Indians descended from the great 
Inca empire-live outside the national econ
omy in barren isolation. 

The average individual income is about 
$280 annually. The total national production 
is worth approximately $4 billion a year-less 
than the annual sales of some of the big 
international corporations that historically 
have dominated the Peruvian economy. 

With its great extremes of poverty, with 
a growing and dissatisfied population, Peru 
is the sort of powder keg country that could 
easily explode into revolt. 

The rumblings of discontent had reached 
the stage last year where they prompted the 
armed forces to overthrow the civilian gov
ernment of President Fernando Belaunde 
Terry. Then the generals, acting from motives 
of nationalism and self-preservation, decided 
that their only hope of staving off upheaval 
lay in mounting a revolution from the top. 

THREE NEW GOALS 
As a result, the program of the new mili

tary regime headed by Gen. Juan Velasco 
Alvarado centered on three main economic 
goals: Creation of national prosperity 
through full development of Peru's resources, 
more equitable distribution of the resultant 
wealth among the masses and the lessening 
of foreign dominance over the economy by 
giving the state much greater control over 
the exploitation of resources. 

From the outset, the Velasco regime knew 
that Peru by itself could not muster the 
capital and technical expertise necessary for 
so massive an undertaking. There was an 
even more immediate problem; the junta 
had inherited a severe fiscal crisis. 

Budgetary deficits, depressed exports, fall
ing foreign exchange reserves and increased 
debt had caused the currency to plunge 40 
percent in value. This and mounting infla
tion had left Peru unable to meet the pay
ments in its foreign debt service. Moreover, 
debased earning power and increased unem
ployment contributed to widespread unrest. 

SCARING AWAY FRIENDS 
In grappling with the immediate crisis, the 

Belasco regime's initial actions could hardly 
have been more calculated to alienate the 
very forces whose assistance it needed. 

By expropriating without compensation 
the International Petroleum Co., a Standard 
Oil of New Jersey subsidiary, the junta 
showed it was really serious about governing 
along radical lines. This increased its do
mestic political support and gave it a leader
ship status among nationalistic forces 
throughout Latin America. 

But it put Peru in danger of losing U.S. 
foreign aid and its share of the premium
price U.S. sugar quota. The mere threat of 
these sanctions caused Peru's stock to plum
met in the eyes of the international financial 
community. 

Nor was the regime's position helped by its 
bellicose stance toward Washington. It made 

veiled threats of responding to sanctions with 
reprisals against other U.S. business interests 
in Peru and turning to Communist countries 
for assistance. 

CRASH AVERTED 
In the end, however, the crash that seemed 

so imminent was averted. This was due in 
part to the Nixon Administration's decision 
to back away from .a showdown and defer the 
invoking of sanctions. 

Instead, the Administration opted for a 
combination of negotiations and legal moves 
in the Peruvian courts that enabled Wash
ington to postpone sanctions indefinitely. 
This has helped lift some of the more omi
nous clouds of uncertainty hovering over 
the Peruvian economy. 

Of equal importance has been the junta's 
ability to modify the image of wildeyed rad
icalism that it projected during its first 
months in power. This does not mean that 
the military is any less serious about creat
ing a far-reaching revolution in Peruvian life. 

But the generals seem more aware of the 
economic obstacles that must be overcome 
if they are to succeed in this aim. For the 
moment at least, the moderates in the regime 
are calling the shots on economic policy. The 
result has been not only a muting of statist 
ideas but the adoption of more conservative 
programs. 

RECLAIMED PROGRAM 
In fact the Velasco government has more 

or less adopted, as its own, the fiscal recovery 
program of the Belaunde government. This 
program aimed at arresting the recession by 
refinancing the foreign debt, cutting the 
huge budget deficit through reduced spend
ing and increased taxes and easing the drain 
on foreign exchange reserves by curbs on 
imports. 

The program also envisioned higher export 
earnings by attracting new foreign invest
ment to the copper mining sector of the 
economy. 

Through application of these measures to 
its own ends the regime has relieved some of 
the bleakness of its financial position. By 
reaping the benefit of the tax measures 
passed in the last days of the Belaunde gov
ernment and by .a slash in spending, the 
junta has reduced considerably the budget 
deficit. 

As the result of the holddown on imports 
and high prices for Peruvian minerals and 
fishmeal exports, foreign exchange reserves 
reached $150 million at the end of July, up 
almost $64 million from the same period in 
1968. 

LONG WAY TO GO 

But despite these improvements, Peru still 
has a long way to go before it is out of the 
woods. The most pressing problem now in
volves the need to refinance Peru's short
term foreign debt. 

Shortly before its overthrow, the Belaunde 
government had arranged to reschedule this 
debt--about $800 million--over the five-year 
period from 1970 to 1975. When it grabbed 
power, the military charged that the 6 per
cent interest agreed to by Belaunde for the 
debt refinancing was exorbitant and repre
sented a sellout to the U.S. and European 
banks involved in the deal. 

Now the junta has found that, even with 
the refinancing, Peru will be hard pressed to 
meet the average annual payments of be
tween $155 million and $170 million required 
over the next four years. As a result, the 
finance minister, Gen. Francisco Morales Ber
mudez, has been making desperate efforts in 
New York and the major European capitals 
to get creditor banks to stretch the refinanc
ing for another five years to 1980. 

THINGS LOOK BETTER 
When the regime was talking tough about 

a show down with the U.S., the prospects for 
this didn't look promising. However, it now 
appears the Peruvians will get what they 
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want, mainly because the banks don't want 
to risk losing their money by having Peru 
default on its debt. 

But the price will be high. Banking sources 
say the Velasco government will be lucky if 
it gets its own refinancing program through 
at a rate of 10 percent. 

Now the regime faces an even greater source 
of concern and embarrassment. Although it 
came to power promising prosperity for all 
Peruvians, it is saddled with a recession 
much worse than in the darkest days of the 
Belaunde period. 

This is partly the price the junta must pay 
for its fiscal recovery program. By reducing 
government spending to a minimum and 
squeezing imports so hard that even raw 
materials and machinery for local industry 
have been effected, the government in effect 
is carrying out a policy of enforced stagna
tion. 

LITI'LE NEW INVESTMENT 

Compounding this problem is the fact that 
the regime's past radical image has fright
ened foreign investors to the point where vir
tually no new investment has come into Peru 
in the past year. For the same reason, Peru
vian businessmen have found their access to 
traditional money markets tightening up. 

Reflecting these conditions, Peru's gross 
national product increase was only 1.7 per 
cent in 1968. Since the country has an an
nual birth rate of 3.1 per cent, this was a 
deficit in terms of real growth. For 1969, the 
picture is even bleaker; the GNP increase by 
year's end is expected to be less than one per 
cent. 

Evidence of this virtual standstill is appar
ent everywhere. Buildings under construction 
at the time of the coup look today exactly 
as they did a year ago, with not a single new 
brick added. Retail stores report the sales 
far down; restaurants are virtually empty. 

Unemployment is estimated at about 10 
per cent, even higher outside the Lima area. 
Partial work weeks and other forms of un
deremployment are common. 

SEEKING INVESTMENT 

To combat this situation, the regime is fol
lowing the Belaunde prescription of trying 
to entice new investment, especially in the 
mining area. Velasco says his government 
welcomes foreign business willing to "respect 
Peru's laws," and is even willing to provide 
tax breaks and other special incentives to 
win investments. 

Desipte such offers, the regime has shown 
that it can use an authoritarian stick in 
dealings with foreign business. This it made 
clear in its approach to the American milling 
companies whose investment is regarded as 
crucial. 

ULTIMATUM TO MINING FIRMS 

Prior to the coup, the Belaunde govern
ment had lined up about $700 million in new 
investment to bring several untapped copper 
deposits into production. But when the mili
tary came in, all this money was held back 
by the worried mining companies. 

After trying reasonableness and getting 
nowhere, the general in September handed 
the mining companies an ultimatum: De
velop the concessions to which they held 
title within 18 months or they would be 
seized. 

The threat was effective. On Oct. 28, the 
Southern Peru Copper Corp., a consortium 
of U.S. mining interests, announced it had 
reached agreement with Pen1 to develop its 
vast Caujone copper deposit. To bring the 
mine into production capable of yielding 
140,000 tons of copper a year, Southern Peru 
is expected to invest an initial $355 million, 
with its total development costs climbing 
eventually to $500 million. 

The regime is expected to reach agreements 
soon with other U.S. companies, such as 
Anaconda and Northern Peru Copper, that 

would swell the sum of new copper invest
ments close to $1 billion. 

THE BIG "IF" 

That would be the greatest economic gain 
scored so far by the Velasco regime-one that 
might provide it with a springboard for suc
cess of the revolution. But this and the other 
copper agreements are all continuing. Many 
financial sources are doubtful that Southern 
Peru and the other companies will find 
lenders willing to put $1 billion into a coun
try that offers so many question marks as 
Peru. Originally, it was hoped that a large 
part of the financing would be assumed by 
the Export-Import Bank, a U.S. Government 
entity whose functions include assisting U.S. 
business abroad. 

Technically, Export-Import loans are not 
included in the legally prescribed sanctions 
that could be invoked against Peru over the 
!PC expropriation. Even though Washington 
does not intend to apply sanctions, however, 
its relations with the Velasco regime still are 
far from cordial. There could be strong 
objections within the United States to a big 
Export-Import Bank loan to benefit Peru. 

OTHER LOANS NEEDED 

Unless the Export-Impo:M; Bank picks up 
a large share of the financing, there is strong 
doubt that Southern Peru could go ahead 
with its commitment to develop Caujone. 
Even if it gets that loan, the company still 
must find sufficient private banks in the 
United States, Europe and elsewhere will
ing to underwrite the rest of the financing. 

When asked what will happen if the Amer
ican companies cannot arrange the financ
ing, Peruvian officials say they will be re
garded as having defaulted on their agree
ments and will have their concessions taken 
away. Peru, they say, will then turn to other 
mining concerns in Europe or Japan to de
velop its copper deposits. 

This, however, looks like an empty threat. 
There has been no real sign that European 
or Japanese mining concerns are interested 
in big investments in Peru. They, too, would 
face the financing problem-with probably 
even less chance of solving it than the Amer
icans have. 

Thus it will be several months before the 
question of sizable new copper investment 
is answered gets answered. Depending on 
which way the answer goes will be the fur
ther question of whether the government 
moderates can continue to maintain the 
tenuous upper hand they now hold. 

SWING LEFT POSSIBLE 

If the moderates can't make good on their 
pledge to get the economy moving through 
traditional means, the results could be an
other swing of power back to those advocat
ing more radical approaches. Then could be 
expected more of the vague but alarming 
talk about stripping foreign companies of 
their mining concessions and of nationaliz
ing such areas as banking and the fishmeal 
industry. 

Such talk can be heard even now. How
ever, the fact remains that a year in power 
has actually seen no radical economic moves 
by the Velasco government except for the 
expropriation of the !PC and the promulga
tion of an ambitious agrarian reform 
program. 

There have been subtle changes, of course. 
The regime's current attitude of welcome 
contains the proviso that the state must 
have a greater voice in the direction of 
economic activity and a larger share of the 
profits. 

But, on form, the justice seems to have 
decided for now that it needs foreign private 
enterprise to create new jobs and develop 
Peru's resources. Whether, in the long run, 
this decision will be compatible with the 
nationalistic impulse that originally brought 

the regime to power is something that will 
take more time to tell. 

PERU'S MILITARY REFORMERS-V: U.S. RELA
TIONS WITH GENERALS--8TILL UNEASY, STILL 
VITAL 

(By John M. Goshko) 
LIMA-Early this year, several officials of 

the U.S. Embassy here were quietly detached 
from their normal duties and assigned to an 
urgent secret project. 

Their instructions: To plan a telephone and 
radio warning system that would get most 
of the approximately 7,000 American citizens 
living in Peru to the Lima airport on an 
hour's notice for evacuation out of the 
country. 

At the time, the precaution seemed well
advised. In Oct., 1968, Peru's new "revolu
tionary" military government had confiscated 
an American-owned oil company. All of Latin 
America was waiting with growing apprehen
sion to see whether the Nixon administra
tion would retaliate by cutting off Peru from 
U.S. aid and from its shore of the prefer
entially priced U.S. sugar quota. 

U.S. sanctions very likely would have 
touched off a violent outburst against the 
lives and property of Americans here. The 
results could have been the worst hemi
spheric crisis since U.S. Marines went to the 
Dominican Republic in 1965. 

The two sides moved toward the April 9 
deadline for the sanct ions, but at the last 
minute Washington blinked. The sanctions 
were "deferred." 

TENSION RELAXED 

Now, eight months later, Peru still refuses 
to pay compensation and the Nixon admin
istration has not ordered the reprisals pre
scribed by U.S. law. 

Actually though, the impression that the 
crisis has somehow disappeared is illusory. 
To be sure, Washington's decision's to avoid 
an atmosphere of deadlines and threats has 
taken much of the tension from the situation. 

The dispute is still very much alive, but 
both sides have an interest in resolving it. 
That interest goes far beyond the relations 
between the dominant power of the Western 
Hemisphere and a poor, relatively small Latin 
American country. 

Among the things at stake is whether radi
cal or moderate forces will control Peru's 
revolution. The moderates, who now hold a 
tenuous upper hand within the military gov
ernment, are trying to solve problems in 
ways that depend to a great extent upon the 
goodwill and assistance of the United States. 

DANGERS AHEAD SEEN 

If they fail in their attempt to develop 
Peru within an essentially capitalist frame
work, they almost certainly will be displaced 
by others who advocate more extreme, statist 
solutions. These radicals are motivated more 
by nationalism than by Marxism, but they 
fear they might set Peru on a leftist course 
that would get out of their control and veer 
toward communism. 

These fears are not without foundation. 
Orlando Castro Hidalgo, a Cuba intelligence 
agent who defected to the United States 
early this year, reportedly told U.S. officials 
that Cuba regards the Peruvian regime as the 
most promising prospect in Latin America 
for subversion from within. 

Also on the fringes of the situation is the 
Soviet Union, which now has an embassy in 
Lima. The Russians already have started to 
use this toehold in an attempt to drive a 
wedge between American interests and the 
Peruvian government and push the military 
regime farther left. 

From these cross-currents spring the 1968 
coup that saw the armed forces overthrow 
President Fernando Belaunde Terry and re
place him with the junta headed by Gen. 
Velasco Alvarado. 
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Although the coup was rooted in a complex 
sequence of economic and political problems, 
its immediate pretext was the Belaunde gov
ernment's attempt to reach an accord with 
the Standard Oil of New Jersey's subsidiary, 
the International Petroleum Co., resolving 
a decadees oil dispute over IPC's title to an 
oil field in northern Peru. 

Having denounced the agreement as a 
"betrayal of the national interest," the junta 
immediately expropriated the company's 
property. It also charged that !PC owed Peru 
$690 million for "illegal enrichment"-an 
allegation that made clear its determlination 
not to pay for the company's seized assets . 

Thus, before it had been in power a week, 
the Velasco regime was in conflict with the 
United States. By refusing to pay off !PC, it 
had contravened the provisions of the so
called Hickenlooper Amendnlent to the For
eign Aid Assistance Act and a companion 
amendment to the U.S. sugar quota law. 

These provisions stated that unless Peru 
made "adequate compensation" within six 
months it would lose U.S. financial aid that 
had been flowing at the rate of $61 million a 
year and its share of the sugar quota, worth 
about $45 million annually. 

JUNTA GOT TOUGH 

Most observers agree that the two sides 
could have found a mutually face-saving 
solution at the outset. 

Instead, the junta took refuge in national
istic polemics where the slightest concession 
would appear a surrender of principle. Also 
in the early months, it seemed to go out of its 
way to hurl new provocations at Washington. 

The regime talked ominously of .moving 
against other large U.S. business interest here 
if the Hickenlooper sanctions were invoked. 
Also it resumed aggressive enforcement of 
Peru's claim to a 200-mile territorial waters 
limit, seizing U.S. fishing boats within this 
boundary and even riddling one with bullets. 

Finally, although Peru's foreign policy tra
ditionally had centered on close cooperation 
with the U.S., the generals announced a new 
"neutralist" position whose "sole determi
nant in foreign affairs would be the national 
interest of Peru." This was quickly followed 
by the opening of diplomatic relations with 
the Soviet Union and all other European 
Communist countries except East Germany. 

Actually, this approach to the Communist 
bloc had started during the Belaunde period 
and was aimed at broadening the market for 
Peru's exports. The Velasco regime's purpose, 
however, was obviously to blackmail Wash
ington; implying that application of the 
Hickenlooper sanctions would turn Peru to 
the Communists. 

U.S. ATTITUDE 

On the U.S. side, the early stages of the 
dispute were characterized by an attitude 
that flexibility was paralyzed by the Hicken
loeper amendment. There was pressure from 
hardl1ners in the U.S. Congress, who were 
threatening even more punitive legislation 
against Peru. 
· There was also the feeling of many U.S. 
officials that the Velasco government was so 
heavily influenced by persons of extreme 
leftist and anti-American views that an ac
commodation seemed imposslible. 

The dispute was reaching serious propor
tions when the Nixon Adnlinistration took 
office . . Preoccupied with other problems, it 
let months pass before it gave top-level 
attention to Peru. 

Just as this joint failure of communication 
and diplomacy appeared to be making a col
lision inevitable, counter-pressures appeared. 

TROUBLES IN PERU 

The heady, nationalistic binge of the 
regime's first weeks was giving way to reality. 
The dispute with Washington was having 
economic effects that went far beyond the 
threatened loss of aid and sugar sales. 

It was generating a lack of confidence 
among investors, creditors and lending insti
tutions whose assistance was needed, both to 
solve the immediate financial crisis and to 
carry Peru through the development prom
ised by the revolution. Wherever the Peru
vians soughlt help-not only in New York 
but in the major money markets of 
Europe-lf;hey were told the same things: 
First make your peace with Washington. 

At the same time it was becoming clear 
that Moscow was not disposed to make any
thing more than token gestures toward 
helping Peruvian development and trade. 

FillJaJ.ly, the Velasco government started 
ooiil!l.ng under pressure from other Latin 
Am.er'loa.n countries. The frenzied pace and 
rhetoric of the Peruvia-n revolution were at
tracting a lot of attenrt'ion and the generals 
were even thlnld.ng of themselves as leaders 
of a new ideological force within the 
Helllisphere. 

Thl!:; had led them to bel·ieve that in a 
Showtl'Own they could muster a united front 
of all the Latin nations in forcing Washing
ton to back away from sanctions. However, 
the other countries were not exoactly enthu
siastic about involvement that would hurt 
their own relatd.ons with the United states. 
They beg8in to drop d!isoreet but pointed 
hints that Peru should try negotiation 
before confrontation. 

MODERATES TAKE OVER 

Gradually, the confluence of all these fac
tors shifted the upper hand in the Vel.Jasco 
regime to those Who advocated moderation. 
The word w~ passed thalt Peru was willing 
to talk things over. The Nixon Administra
tion, :fill'aiHy awake to the implications of the 
situation, hastily dispatched to Lima a Wall 
Street lawyer with eXJperience in interna
tlonoal negoti'81tion, JOhn N. Irwin. 

l ·rwin found an atmoSiphere thaJt would 
have d!l.sheartened mast people. Suspicion, 
belligerance and intrrunsigence affected the 
highest levels of the Peruvian government 
When the negotiations began last Maroh. 

Nevertheless, Irwin, a low-key individual 
of infinite patience, eventually succeeded in 
establishing a rapport with Velasco. 

Irwin since has had two additional rounds 
of talks with the Peruvians. His efforts un
questionably have had great effect in reduc
ing the tensions. It is known, however that 
he has made no progress toward a solution 
and is pessimistic that the Peruvians will ever 
give sufficient ground to remove the shadow 
of the Hickenlooper Amendment problem. 

This leaves the question of what will hap
pen in the future. From the U.S. standpoint, 
the amendment for all practical purposes 
has been invoked. Except for previously pro
grammed projects, the inflow of U.S. aid lias 
dried up, and the director of the AID mission 
and most of his once-sizable staff have left 
without replacement. 

On the diplomatic side, Washington has 
sent an able and urbane new ambassador, 
Taylor Belcher, to Lima. He has energetically 
tried to follow Irwin's lead in reducing fric
tion, but a decided chill remains. 

The embassy staff has been noticeably re
duced, with many key positions vacant. 

On the other side, the Velasco regime has 
won considerable political prestige at home 
and in the rest of Latin America for its ap
parent victory in forcing the United States 
to back away from sanctions. Privately, how
ever, the Peruvians are quite aware that 
their victory could turn out to be Pyhrric. 

Many officials of the regime admit that the 
unresolved nature of the dispute continues 
to hinder their pursuit of the investment and 
credits necessary to get the sadly depressed 
economy working again. 

While continuing to insist that the IPC 
issue is settled and not subject to further 
negotiation, they have been trying to talk 
softly and reasonably both to the United 
States and to the international business 
community. 

Lately, there have been signs that the 
stirrings toward accommodation have been 
having something of a reassuring effect on 
foreign businessmen. It now seems likely 
that Peru will succeed in winning a badly 
needed refinancing of its foreign debt, and 
the American mining companies operating 
here are committing themselves to a tenta
tive big new investment in copper production. 

Still, it will be several months before any 
one can tell whether the moderate-directed 
policy of trying to get along with Washington 
is paying off. The radical, leftist-oriented 
faction of the revolution still remains strong, 
and a power struggle leading toward a defini
tive break with the United States is possible 
any time this group decides that the policy 
of accommodation is hurting the pace of 
reform. 

This is something that the new 14-man 
Soviet embassy here obviously has in mind. 
The Russians have moved openly to revive 
the nearly moribund General Confederation 
of Peruvian Workers, which is controlled by 
the technically illegal Peruvian Communist 
Party. 

In addition, the Soviets have been pressing 
"cultural" programs within the universities, 
traditionally a big source of leftist senti
ment, and the Russian news agency Novosti 
is distributing material to newspapers. Most 
ominously, the Soviets are known to be 
working hard at cementing their ties with 
the radical officer factions and those civilian 
advisers to the regime with a strong leftist 
bent. 

While the possibility of a sharp new swing 
left cannot be discounted, most observers 
here think Vel81Sco was expressing the true 
sentiment of his government when he said in 
a recent speech: This government is not 
Marxist ... it is nationalist, it is revolution
ary, but it is non-Marxist." 

Perhaps the one thing that a year in power 
has taught Peru's generals is that their 
revolution needs a patron. Everything they 
have committed themselves to do--refinanc
ing the foreign debt, bringing Peru's rich 
but untapped mineral reserves into produc
tion, carrying out a full-scale agrarian re
form-is going to cost far more money than 
Peru can generate on its own. 

To get this money, Peru needs the friend
ship o.f a bigger and richer country that can 
give it cash and technical assistance from its 
own resources and that can use its good 
offices to help Peru obtain additional help 
from private business and international 
lending organizations. 

By now, the Velasco regime has had ample 
opportunity to look around for such a friend. 
And it has found that inevitably and in
exorably all roads lead it toward Washington. 

For Peru, this could mean a tacit recogni
tion that its nationalism can be maintained 
only at the price of forfeiting the aid neces
sary to carry out its revolution. For the 
United States, it would mean giving up a lot 
of the old paternalism and economic domina
tion that historically characterized its 
relations with Peru. 

If the generals found themselves going 
down, they almost certainly would move 
desperately toward the left. At the very least, 
this would mean new attacks on U.S. in
terests that could inspire echoes in other 
parts of Latin America. 

Out of the resultant chaos could come the 
eventual establishment of a new beachhead 
for communism within the Hemisphere. 

EXPANSION OF FOOD STAMP 
PROGRAM 

Mr. DOLE. Mr. President, this morn
ing the Nixon administration announced 
a major step forward in the attack on 
hunger in America. 

Secretary of Agriculture Clifford Har
din disclosed that the food-stamp pro-
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gram is being substantially expanded and 
will see a C;onsiderable increase both in 
participating counties and people receiv
ing stamps. 

I trust the significance of this action 
will not be lost on those who have been so 
vocal in their criticism of the adminis
tration's efforts in the areas of poverty 
and malnutrition. Without waiting for 
passage of new legislation, the adminis
tration has moved to reduce the cost of 
family allotments as far as permitted by 
the present law, and has in many cases 
more than doubled the bonus paid to 
very low income families. 

Today's action, better than unsup
ported criticism, will put more food on 
the tables of needy Americans. Today's 
action, better than publicity-seeking dia
tribes, will move us toward the end of 
hunger in the United States. 

Mr. President, the administration is 
demonstrating its commitment and dedi
cation to eliminating hunger and malnu
trition through its deeds and its pro
grams, not merely by its rhetoric. The 
critics should do likewise. 

ANNUAL REPORT 
Mr. PERCY. Mr. President, I have been 

disturbed about the number of times I 
have heard the first session of the 91st 
Congress referred to in disparaging 
terms. We have in some respects failed to 
measure up to our responsibilities and 
have regretfully passed some irresponsi
ble legislation. But all has not been neg
ative. I would like, therefore, to make an 
accounting to my constituents of my sen
atorial activities during 1969 and my out
look on the vital issues now facing our 
Nation. This accounting could be looked 
upon as a year-end report to the people 
of Illinois. Such a report is especially 
timely because the past year has seen 
the coming to power in Washington of a 
new administration whose outlook in 
many ways reflects a needed break with 
previous policies and outworn solutions. 
The emphasis is on reform. 

The most urgent priorities facing 
President Nixon are the need to end the 
Vietnam war, which in the past 5 years 
has taken a terrible toll in American 
lives and drained our national wealth; to 
bring about a reconciliation at home so 
that as a united people we may move 
forward to deal effectively with pressing 
domestic needs, and to curb the current 
inflation through sound fiscal manage
ment, thus laying the essential ground
work for a stable economy and a sound 
dollar. 

These issues have been major themes 
in my work this year in the Senate. At 
the year's end, I have mixed feelings of 
gratification and disappointme':lt reg3:rd
ing this session of Congress. It Is gratify
ing to have been able to help launc? 
some important legislation, much of 1t 
requested by the administration, as a 
member of the Banking and Currency 
Committee, the Government Operations 
Committee, the Joint Congressional Eco
nomic Committee and the Select Com
mittee on Nutrition and Human Needs. 

But the session was disappointing be
cause its overall record was character
ized by legislative lag and a failure to 

come to grips with the two major do
mestic problems facing our country
inflation and national reconciliation. 

The death last summer of our beloved 
colleague, Everett McKinley Dirksen, was 
a loss for the Senate and for the people 
of lllinois. To commemorate the late 
Senate minority leader, I have introduced 
together with Senator RALPH SMITH legis
lation that would designate Interstate 
Highway 7 4 as the "Everett McKinley 
Dirksen Highway" for the segment of the 
road that runs through lllinois. I also 
introduced a bill to name the Federal 
building and courthouse in downtown 
Chicago in honor of Senator Dirksen and 
was pleased to have more than 80 Sen
ators join me in this legislation. 

VIETNAM 

In 1969, President Nixon succeeded in 
reversing the escalation of the Vietnam 
war, reducing the level of violence and 
the number of American battle casual
ties. By the end of the year, the Presi
dent had ordered a total reduction of 
115,500 U.S. fighting men since he took 
office. I fully support the steps he has 
taken and his plan for "the complete 
withdrawal first of all U.S. combat 
ground forces.'' 

I have continued to consult with the 
President, Secretary of State William 
Rogers, Dr. Henry Kissinger and their 
staffs in their effort to spur the stale
mated negotiations in Paris and to bring 
about an early disengagement of Amer
ican forces in Vietnam. I have also 
worked to put pressure on the Commu
nists to reveal the names of the Ameri
can captives in their hands, to treat our 
prisoners-of-war humanely and in keep
ing with international treaties, and to 
arrange for the exchange and release of 
prisoners. 

As the year draws to a close, I con
tinue to support accelerated withdrawal 
of American combat troops from Viet
nam as a means of requiring the Gov
ernment in Saigon to assume the main 
burden of the fighting and to bring addi
tional non-Communist leaders into the 
Government, thus broadening its pop
ularity and base of support. I also co
sponsored a resolution in the Senate 
urging Saigon to adopt meaningful land 
reform. 

NATIONAL SECURITY 

I want the Department of Defense to 
be so efficient and our military policies 
so wise that there will be no further 
reason for attacks on the so-called mili
tary-industrial complex. I want the men 
of our Armed Forces honored for their 
profession, and I want our veterans ade
quately taken care of by a grateful peo
ple. The alleged massacre in Vietnam 
is shocking to us all. Justice must be 
done and procedures adopted so that 
simil~r incidents can never occur again. 

We must also examine anew our over
all military strategy within the context 
of U.S. foreign policy and come to a 
better understanding of which commit
ments and what weaponry are truly 
necessary to the security of the Nation 
and what is simply just wasteful or 
worse. I shall continue to work for Gov
ernment Accounting Office auditing of 
defense contracts, for a commission on 

national priorities, and against deploy
ment of weapons systems which are not 
ready for deployment. 

In March I cosponsored the Draft Re
form Act of 1969, which would pro~de 
for extensive revisions in the selective 
service laws. It calls for random sel~c
tion of inductees, establishes categones 
of selection, sets out bro·ad guidelin~s 
for deferments, and vests in the Presi
dent the authority to prescribe rules re
garding deferments. Thereafter, I worked 
hard for the passage of this legislation, 
which recently became law. 

The most vital security problem facing 
President Nixon and his administra
tion-aside from the need to conclu~e 
the war in Vietnam and to prevent one m 
the Middle East-is a need to reach an 
effective accord with the Soviet Union 
to limit the further spread of nuclear 
arms. Thus, the current preliminary talks 
with the Russians in Helsinki must be 
viewed in the broader context of global 
arms oontrol and the search for peace. 

Great risks are involved in seeking to 
negotiate an arms limitatio~ agr~m~nt 
with the Soviet Union. The difficulties m
herent in and the necessity to verify 
compliance; the continuing problelll: of 
China; the large numbers of tactical 
short-range delivery systems on both 
sides· and the shifting international cli
mate' and political tensions all pose high 
challenges that must be overcome. Yet all 
the risks we will encounter in trying to 
forge an effective pact with the Russians 
must be weighed against the risks that 
the lack of such an agreement will im
pose on us in the ensuing decade. 

There are hopeful signs as well as 
problems ahead on both sides o~ the ~ar
rier that divides us and the Soviet Umon. 

With their rapid buildup in strategic 
forces within the past few years the Rus
sians are able to negotiate without con
ceding inferiority or exposing themselves 
to the possiblity of being frozen in an 
inferior position. 

on the American side, there is an ac
ceptance by the President and his chief 
advisers of the concept of nuclear "suffi
ciency." Our leaders realize fully that 
beyond a certain point additional nuclear 
force cannot be converted into useful 
political pressure. 

In my judgment, President Nixon has 
also accomplished a great deal in moving 
decisively away fror.1 an ABM system 
ostensibly geared to defend the cities 
against missile attack and capable of ex
pansion, through the expenditure of un
told billions of dollars into the full-scale 
illusion of a "thick" ABM. To the extent 
that such a "thick" system is ever ac
cepted as having achieved an effective 
screen against enemy missiles, it becomes 
an offensive weapon, since it releases our 
policymakers from the restraints im
posed by the Soviet second-strike coun
terforce capacity. 

Moreover, the President has managed 
to move us away from the "thick" system 
without encountering any divisive outcry 
from the military and its partisans. in 
Congress. For this he also deserves high 
credit and earnest praise. 

Nevertheless, I opposed the deJ?l~y
ment of the Safeguard anti-balliStic
missile system at this time because it 
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has not been adequately tested; because 
I firmly believe that deployment may es
calate the nuclear arms race; that be
cause it is technically deficient, it will 
not increase our national security; and 
because it represents a long-term com
mitment in energy and budget that could 
be far better spent in the urgent task of 
nation-building at home. 

FOREIGN AFFAIRS 

President Nixon's policies abroad and 
particularly the doctrine of restraint an
nounced in Guam will help greatly in 
preventing the outbreak of fresh Viet
nam-style conflicts in Asia. In two trips 
to Western Europe and one trip around 
the world in 1969, I was convinced that 
the administration is highly regarded in 
world capitals and that American pres
tige is generally high. 

In the turbulent Middle East, I note 
with satisfaction the President's deter
mination to support Israel's legitimate 
aspirations for peace and security in the 
face of the Soviet-backed Arab States. 
I am urging the administration to provide 
credits to Israel for the purchase of 
modern jet aircraft, since Israel's dollar 
reserves have shrunk to the danger point 
and the Arabs have a 6-to-1 edge in jet 
aircraft over Israel. Should the Arabs 
continue to enjoy such a vast quantitative 
superiority in jets, they may be tempted 
to unleash another war. A proper bal
ance of forces can help prevent an en
larged war. 

I support the President in the arrange
ments he has concluded for the reversion 
of Okinawa to Japan in 1972, while main
taining U.S. military bases on the island. 
At the same time, I have spoken out 
strongly, both in Washington and Japan, 
against Japanese import quotas that bar 
American goods. I have told the Japanese 
that we cannot long tolerate discrimina
tion against American goods at a time 
when we are Japan's best customer and 
while we provide for Japan's defense. 

One of the chief threats to the stability 
of the dollar arises from the cost of main
taining U.S. troops overseas. Vietnam, 
fortunately, is being scaled down, but 
in Western Europe more than 300,000 
U.S. troops plus their dependents cost 
$15 billion a year and cause a balance-of
payments drain of $1.5 billion a year. 
Working within the North Atlantic As
sembly of NATO, a resolution I proposed 
was unanimously adopted in October by 
legislators from all the NATO countries 
calling for all official U.S. expenditures to 
provide for the common defense in var
ious West European countries to be paid 
for by those countries instead of the 
United States. Now this proposal must 
be implemented by the executive 
branches of the governments. In this 
way, the United States could save large 
sums of money both in the Federal budget 
and in our balance of payments. 

FOREIGN AID AND TRADE 

The Senate approved legislation this 
year that I supported which expedites 
the export of peaceful nonstrategic goods 
to all nations and permits the United 
States to compete on a firmer footing 
with West European and Japanese indus
try in export market.s. Goods of a mili-

tary or strategic nature would still be 
barred from export. This legislation, I 
believe, will permit American firms to 
cut down on the burdensome bureau
cratic procedures that prevent them 
from competing more effectively in world 
markets. 

The United States must now take 
positive steps to stimulate trade. Specifi
cally, we must make provision for liberal
ized adjustment aid for workers affected 
by rising imports, put an end to the 
current disparity in rates for outbound 
ocean freight and on domestic rail rates 
on goods bound for export, allow for new 
flexibility in the operations of the 
Export-Import Bank, offer tax relief for 
exporters and create a new international 
fund to insure businesses against 
expropriation. 

I have supported the continuation of 
the foreign aid program, though an a 
reduced scale as proposed by the admin
istration. The entire program urgently 
needs to be reviewed and the Foreign 
Relations Committee plans to study 
thoroughly and revamp foreign aid in 
early 1970. Two brighter aspects of the 
foreign aid program is legislation calling 
for the creation of a private investment 
corporation to help channel private 
money into developing countries and to 
remove the Government from the picture 
to some degree. Another encouraging 
provision which I cosponsored is the 
increasing of funds for population con
trol from $50 to $100 million. Population 
control is an urgent necessity in develop
ing countries. 

GOVERNMENT ORGANIZATION 

No one who has watched the activities 
of the 91st Congress can be satisfied with 
the pace at which the people's business 
has been conducted. While it is in the 
public interest to debate fully the great 
issues of our time, much can be done 
to expedite legislative matters and to 
improve the legislative process. Conse
quently, I am cosponsoring a bill to re
form the operations of the Congress. This 
proposal would make more democratic 
the procedures of the Congress, reduce 
the influence of the seniority system, im
prove congressional fiscal controls and 
oversight on budgetary matters, develop 
more open procedures on appropriation 
matters, and generally improve house
keeping functions. In line with the above 
concept, I voted for easing the cloture 
rule in order to enable the Senate to cur
tail filibusters. 

Moreover, on the State and local front, 
I have cosponsored legislation to share 
Federal tax revenues. Through this 
means, revenue collected by the Federal 
tax system can be passed through to 
State and local governments to enable 
them-to undertake programs with high 
local priorities. We have learned in re
cent years that the Federal bureaucracy 
cannot solve all our social and economic 
problems. Centralized control frequently 
causes a drying up of innovative and ex
perimental programs. Enabling State and 
local governments to receive sufficient 
sums of money to attack their individual 
problems not only contributes to the 
general welfare but also strengthens that 
spirit of diversity which is so essential 
to a more dynamic society. 

In this same vein, I have cosponsored 
grant consolidation legislation which will 
enable the President to put into effect, 
upon congressional approval, executive 
reorganization plans that would stream
line Federal programs. Overlapping and 
duplication of hundre<ls of Federal finan
cial assistance programs can thus be cur
tailed to the benefit of States, local 
governments, and individual grant 
recipients. 

ILLINOIS AFFAIRS 

Not the least of my senatorial duties 
is to assist the governmental units of our 
State and the people of lllinois in dealing 
with the thousands of programs, services, 
and bureaus in the Federal Government. 
In 1969, my office received thousands of 
letters, telegrams, and telephone calls 
seeking help with specific and often com
plex 'Federal problems. These requests 
included such areas as the armed serv
ices, social security, veterans affairs, 
immigration, education, employment, 
conservation, highway, development, and 
postal matters. 

Whenever possible, I have sought to 
expedite loans and grants to Dlinois 
communities. With this goal in mind, I 
organized a meeting in Washington of 
more than 150 mayors and city managers 
of major cities and towns in lllinois to 
discuss with leading members of the 
Nixon administration ways of strength
ening the Federal-State partnership for 
the development of Dlinois. As an inte
gral part of the conference, I sponsored 
a workshop session that dealt with spe
cific loans and grants. 

Despite severe constraints that have 
been imposed on the Federal budget
restraints that I support-! was moder
ately successful in helping to secure 
funding for worthwhile public projects in 
lllinois. Congress finally approved $70 
million for the national accelerator proj
ect in Weston. The city of Danville re
ceived more than $4 million to carry 
forward an urban renewal project that 
had been stalled in the Housing and 
Urban Development Department. Spring
field sought $1.4 million in Federal funds 
for a low-income housing project and our 
office was instrumental in obtaining the 
needer' aid. 

In an effort to be helpful to qualified 
Illinoisians who have sought to serve in 
the new administration, my office has 
been available as a channel between the 
applicants and the executive branch. I 
am proud of the high calibre and dedica
tion to public service of the approxi
mately 40 men and women, many of them 
young people, whom I have recom
mended for service on national advisory 
commissions. 

This year, I opened a new office in 
Springfield to better serve the needs of 
downstate Illinois and to coordinate 
more closely with Governor Ogilvie and 
the State legislature. 

During the year, I returned to Illinois 
three or four times a month, often spend
ing the weekend meeting with constitu
ents at "Listen-Ins" throughout the 
State; consulting with regional Federal 
officials on specific problems, such as the 
development of highways in the Quincy 
area; meeting with the Army Corps of 
Engineers, whose emergency dikes pre-
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vented a major spring flood in the Quad
Cities area, and conferring with commu
nity leaders from all walks of life. 

Over the Memorial Day weekend, I 
joined Governor Ogilvie in a camping 
tour of Shawnee National Forest. The 
primary purpose of the trip was to study 
potential development of the National 
Forest to aid in the economic growth 
of Southern Illinois. At the time, I an
nounced my sponsorship of a 7-year 
$46.1 million program to build scenic 
roads and recreational areas in Southern 
Illinois to enhance the value of the Na
tional Forest. The keystone of the fed
erally financed development program is 
the George Rogers Clark Scenic Drive, 
which would stretch for 160 miles across 
the National Forest from Grand Tower 
on the Mississippi River to Cave-in-Rock 
on the Ohio River. 

In April, I spent a week touring 10 
college campuses throughout the State. 
To a degree perhaps unsurpassed by any 
previous generation in modern times, the 
young people on Illinois campuses are 
seeking, sometimes painfully, to experi
ence firsthand a meaningful relation
ship between learning and life and these 
campus talks resulted in a valuable ex
change of views. As we move into the 
new decade, we have every reason to 
be proud of the mainstream of the new 
generation-with whose active participa
tion illinois will continue to grow and 
prosper. 

ENVIRONMENT 

Our Nation faces many urgent priori
ties today: quality housing, better health 
care for our people, a sound education 
system, combating crime and exercising 
drug control and providing ways and 
means to assure all those willing and able 
to work with an adequate income while 
providing financial assistance to the sick 
and the old. 

There can be no higher priority, how
ever, than our survival. And the fact is 
that our survival is being threatened to
day. Pollution is befouling the air we 
breathe, the water we drink, the sights we 
see and the din we hear. The problem is 
not made any easier by rapidly expand
ing birth rates which increases the 
burden on our society and serves to un
dermine our efforts to restore and pre
serve a harmonious environment. In
creasingly, our people are becoming 
aware of the threatening disaster and 
beginning to take action. 

Congress recently appropriated $800 
million to provide matching grants to 
the States to construct water treatment 
plants. Technological advances have been 
made in recent years to curb water pol
lution, but they have remained largely 
academic due to a lack of money. This 
year, for the first time, Congress demon
strated its serious concern over water 
pollution by appropriating four times the 
previous level of funds. This will still 
leave Illinois short of rna tching grants 
to meet even current needs, but it rep
resents a step forward. Perhaps we will 
be able to prevent Lake Michigan from 
going the way of Lake Erie and becoming 
a dead sea. 

Forward-looking action has also been 
taken to fight air pollution. Congress 
this year extended the Clean Air Act to 

broaden research and to fund fuel com
bustion research. High sulfur content 
fuels and automobile fumes are a major 
spoiler of our atmosphere. Increasing 
research must be devoted to preventing 
all forms of air pollution and this legis
lation contributes to this effort. The 
Nixon administration has just an
nounced a new program for the develop
ment of antipollution measures from 
autos and motor vehicles. 

Our inland lakes and streams are not 
the only water sources being polluted. 
Pollution is caused by oil and sewage dis
charges from vessels and leaks or seep
ages from oil wells. To meet this condi
tion, Congress is preparing to enact the 
Water Quality Improvement Act, which 
directs the Secretary of Interior to desig
nate Federal standards of performance 
for marine sanitation sewage treatment 
devices on vessels. The act also prohibits 
vessels from causing oil pollution and 
authorizes ·the Secretary to enter into 
contracts or grants for the development 
of new or improved methods for preven
tion of pollution on the Great Lakes. 

The myriad problems facing our en
vironment are so extensive that greater 
efforts are required to coordinate exist
ing and proposed new areas of action. To 
this end, the Water Quality Improve
ment Act establishes an Office of En
vironmental Quality to provide such di
rection and coordination. A similar pro
posal is contained in the Environmental 
Quality Improvement Act. An even more 
ambitious structure has been proposed 
in the creation of a Council on Environ
mental Quality which not only will have 
coordinating and directional responsi
bility, but will also engage in research 
and surveys concerning the Nation's 
ecological system, natural resources, 
and environmental quality. The estab
lishment of some form of improved 
structure is almost certainly assured. 

Finally, the Congress is beginning to 
assume greater responsibility to develop 
adequate family planning and popula
tion programs. The Senate has passed 
legislation to create a Commission on 
Population Growth and the American 
Future which the President has proposed. 
The work of this organization will en
able the Government and the people to 
survey the course of population growth, 
the effect of population growth on the 
activities of government, and the 
means to deal with such growth. In 
addition, important legislation is pend
ing to upgrade population and family 
planning responsibilities within the Fed
eral Government and to authorize fi
nancial grants to expand research, 
training, construction, and operation 
grants. The success of these programs 
will go far in determining whether our 
environmental efforts will succeed. 

My concern over the future of our en
vironment has led me to sponsor the 
environmental legislation before the 
Congress and to seek its early adoption. 

In the decade ahead, improvement of 
our environment should receive the 
highest priority. 

HOUSING, EDUCATION, AND THE CONSUMER 

The right to a decent home has finally 
become a recognized need. In years past, 
promises have been made to provide each 

American with adequate shelter. As a 
rule these promises have been broken. It 
is now apparent, however, that a healthy 
social and economic environment cannot 
exist without satisfactory housing condi
tions. In 1968, Congress enacted the 
Housing and Urban Development Act, 
calling for the construction or rehabili
tation of 26 million housing units dur
ing the next 10 years. This goal is in 
danger, however, because of the current 
inflation which has dried up mortgage 
credit and led to a rampant increase in 
construction costs. Both problems are 
being met by the President's anti-infla
tion program. Additional steps are also 
being taken, including efforts to develop 
technologically improved construction 
methods and to increase the supply of 
skilled labor. 

In addition, steps have been taken to 
provide an additional supply of money 
for home financing and to lower money 
costs. I cosponsored legislation to au
thorize the Treasury to make an addi
tional $3 billion available in loan funds 
to savings and loan associations to in
crease available mortgage money. 

I have also introduced a new home
ownership program which is presently 
under consideration in the Banking and 
Currency Committee. This program au
thorizes the Secretary of Housing and 
Urban Development to increase mortgage 
limits of various mortgages insurable un
der the National Housing Act whenever 
the cost of housing increases or 
decreases by 3 percent or more. It re
moves present limitations on the making 
of assistance payments in existing dwell
ings or dwelling units in existing projects 
under the act and gives preferences to 
homeowners receiving assistance pay
ments under the lower income housing 
provisions of the act for counsel in serv
ices and mortgage insurance assistance. 

In the Housing Act of 1969, mortgage 
insurance limits on most programs were 
increased 10 to 20 percent. Additional 
assistance authority was also extended 
to rent subsidy, rent supplement, urban 
renewal program, and related program 
assistance for lower income families. 
The value of Model Cities programs was 
recognized through an increase of an 
additional $600 million for 1970 and the 
application of this program to smaller 
cities. Federal insurance program 
authority was also increased in order to 
provide greater assistance to home mort
gage purchasers. 

The 1969 Housing and Urban Develop
ment Act, in turn, provides on-site 
authorization authority for Model Cities 
programs as well as better funding of 
urban renewal, rent supplement, college 
housing, and homeownership and rental 
assistance mortgage credit programs. 
The National Homeownership Founda
tion program which I authored was ini
tially funded this year by the Senate 
Appropriations Committee. Unfortu
nately, it was deleted in a conference 
with the House. But a new effort to gain 
funding for this important housing con
cept will be made next year. I was pleased 
with the level of funding provided for 
homeownership itself. 

In the area of urban development, the 
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Senate Banking and Currency Commit
tee on which I serve has recently re
ported out urban mass transportation 
legisl,ation. This provision is vital to any 
realistic development of our urban areas 
which are now clogged with auto traffic, 
circled by cement expressways, choked 
with smog, and in danger of being de
serted for more suburban areas. Under a 
compromise amendment worked out by 
the administration and the committee, 
$3.1 billion has been authorized for con
struction of rapid transit systems, with 
the funds rising from an initial amount 
of $80 million in 1971 through an aggre
gate of $1.86 billion by 1975 with the 
balance to be spent thereafter. 

In the consumer field I have intro
duced comprehensive protective legisla
tion that would establish an Office of 
Consumer Affairs in the Executive Office 
of the President. The Consumer Affairs 
Office would be authorized to coordinate 
Federal consumer operations, engage in 
research, represent consumers before 
Government agencies, initiate hearings, 
act upon consumer complaints, and dis
seminate information helpful to con
sumers, such as test results and technical 
data. The proposed legislation would also 
establish an independent Consumer Ad
visory Council to oversee and evaluate 
the consumer affairs of the Government. 
It authorizes the National Bureau of 
Standards to test products at the request 
of businessmen for the information of 
consumers. 

I have also sponsored legislation pro
posed by the administration to create a 
Consumer Affairs Council, to establish a 
Consumer Protection Division within the 
Department of Justice, to increase the 
authority of the Federal Trade Commis
sion to move against consumer fraud 
activities, and to ease the way for the 
institution consumer class action de
signed to protect large numbers of in
dividuals subjected to fraudulent com
mercial practices. 

Credit reporting practices have raised 
protests on the grounds that improper 
or unfair adverse credit reports can seri
ously damage a person's economic and 
personal welfare. To correct such abuses, 
the Senate recently enacted the Fair 
Credit Reporting Act which was reported 
out of Banking and Currency Committee 
and which I supported. Finally, I sup
ported the Senate-passed amendments 
to the Hazardous Substance Act which 
would require the adequate labeling of 
childrens' toys that may be subject to 
electrical, mechanical, or thermal 
hazards. 

On the vital education front, I have 
cosponsored a measure providing a $325 
tax credit per student for anyone paying 
the expenses of higher education. The 
measure will be of most help to low- and 
middle-income taxpayers. It passed the 
Senate as part of the Tax Reform Act. 
I also cosponsored a bill providing in
centives to banks to make available more 
student loans for higher education. The 
bill has been signed into law. 

TAXES 

The Tax Reform Act of 1969, as passed 
by the Senate, contains many excellent 
features which will greatly benefit low
and middle-income individuals and fam-

ilies while closing a number of inequita
ble tax loopholes. Among these are a 
low-income allowance removing lowest 
income taxpayers from the tax rolls 
entirely, more equitable tax treatment 
for single persons, tax credits for higher 
education, a minimum tax on those who 
have previously avoided paying a tax, 
reduction of the oil depletion allowance, 
and increased payment and inspection 
requirements for private foundations. 
could not, however, support as fiscally 
sound, an increase in personal exemp
tions to $800 without balancing revenue 
receipts against revenue losses. More
over, this increase eliminated all tax rate 
reductions and eliminated any increase 
in the standard deduction. The effect 
would be to cause a $6 billion loss in the 
next 2 years at the very time when the 
President is attempting to curtail in
ftation. I offered an amendment which 
would have granted individuals a $750 
personal exemption graduated over 3 
years. It would also have provided tax
rate reductions and a standard deduction 
increase from $1,000 to $2,000. The rev
enue loss would have been far lower and 
the inftationary impact would be mini
mal. I also support a 15-percent increase 
in social security benefits. However, I 
could not vote for the inftationary pro
VISIOn which ultimately passed the 
Senate. 

I voted against the tax bill in the 
hopes that sounder and fairer legislation 
will be worked out in conference with the 
House that I can f\lllY support. 

COMMERCE AND INDUSTRY 

I have cosponsored legislation to im
prove the operations of the Small Busi
ness Investment Act, to expand sources of 
investment capital available to small 
businesses, to authorize the Small Busi
ness Administration to purchase deben
tures of small business investment com
panies--a proposal which has already 
passed the senate-to develop improved 
equal business opportunities for business 
concerns situated in high risk areas, and 
to incresae the ceiling on loans that can 
be outstanding to state and local develop
ment companies. Efforts are also proving 
successful in placing limits on the forma
tion of one-bank holding companies 
while at the same time not punishing 
those that were organized earlier on good 
faith. 

I have worked to retain the business 
investment credit provision to enable 
business to receive adequate deprecia
tion reserves to enable them to modern
ize the Nation's industrial plant. The 
phasing out of this concept has led to a 
move to develop more uniform and equit
able depreciation rates. It is only through 
the encouragement and development of 
modern business plants that our Nation 
will be able to compete effectively in 
foreign markets in the coming decade. 

A sound economy and a stable society 
depend in great measure on employment 
opportunities and job training. In May, 
I introduced a bill to provide a tax in
centive for private employers to meet the 
wage costs of employees who were in need 
of on-the-job training before they could 
contribute to the business output of the 
employer. In addition I cosponsored an
other bill to provide tax incentives for 

private employers to offset the costs of 
the job training programs. I support the 
retention of the Job Corps and increased 
funding for the Equal Employment Op
portunity Commission. 

In December, I conducted a week of 
hearings to examine in great detail the 
status of minority enterprise in America. 
These hearings are among the most ex
tensive that have ever been conducted 
by the Small Business Subcommittee of 
the Senate Banking and Currency Com
mittee, in terms of probing the problems 
and opportunities of minority enterprise. 
We heard from struggling entrepreneurs, 
from Government administrators, from 
educators, and from representatives of 
the private sector who have put much of 
their time and money on the line to seek 
solutions to these problems. 

In February, I introduced a bill to per
mit airlines to set special air fares for 
young people, the handicapped, military 
personnel, and persons aged 65 and older. 
The bill gained more than 40 cosponsors. 
The proposal would authorize the Civil 
Aeronautics Board to allow the airlines 
to charge reduced air fares to these 
groups on a space-available basis. In 
addition, the measure provides for special 
fares for military personnel, for persons 
aged 65 and older and for the handi
capped, as defined by CAB regulation. 

Older people face a special problem of 
loneliness caused, in part, by being cut 
off from their family and friends by the 
high cost of transportation. Moreover, 
the handicapped often also live on re
duced incomes, with limited mobility and 
they too have special needs to be reunited 
more frequently with family and friends 
and are able to travel at off peak travel 
times. Our senior citizens and the handi
capped often must live on pensions and 
other forms of fixed income and there
fore deserve special consideration in 
traveling by air in return for traveling 
at times when the seats would otherwise 
go empty. 

I am also cosponsoring the Federal 
Coal Mine Health and Safety legislation 
that provided the proper health and 
safety protection to the miners, and that 
takes cognizance of the legitimate eco
nomic interests of the coal producers. 

In the area of uniform relocation as
sistance and land acquisition .procedures, 
I have cosponsored legislation designed 
to eliminate inequities in payments made 
to individuals and business which are re
located or bought out by programs fi
nanced with Federal funds such as urban 
renewal and highway construction. The 
legislation provides for a uniform sched
ule of payment to such people to be 
adhered to by all Federal agencies and 
State agencies operating with Federal 
funds. The bill has passed the Senate. 

Perhaps of greatest importance is the 
need to curtail the inftationary cycle our 
country presently finds itself in. It is only 
through this means business can operate 
an effective economy, make adequate 
profits, maintain high employment, and 
compete abroad on equal terms. 

To support the administration's effort 
in this vital program, I have not pressed 
to implement certain legislative pro
posals. They may be worthy, but not at 
the expense of fueling infiation. I have 
voted against many others. 
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ADMINISTRATION OF JUSTICE 

Nearly 50 percent of those persons ar
rested for criminal offenses in 1968 were 
under the age of 18. It 1s sad indeed to 
realize this represents only the beginning 
of a life that is at oddt with society and 
the law. What is needed today if we are 
to achieve meaningful results in curbing 
youth crime 1s a single body-an inde
pendent agency-to coordinate activities 
in the field and better equip those who 
work with young people to deal with 
"offenders." In view of soaring crime 
rates, I have introduced legislation in 
the Senate which Representative RAILs
BACK of Illinois had introduced in the 
House to create an Institute of Continu
ing Studies of Juvenile Justice. By dis
seminating information and training in
dividuals connected with youth crime, 
the Institute would most effectively use 
its resources to combat juvenile crime 
and rechannel young delinquents into 
living purposeful and constructive lives. 
This is a vital goal for our society as a 
whole. As the President's Commission on 
Law Enforcement and the Administra
tion of Justice has said: 

America's best hope for reducing crime 
is to reduce juvenile delinquency and 
youth crime. 

In May, I joined the late Senator Dirk
sen in cosponsoring two bills aimed at 
controlling the traffic of pornographic 
materials through the mail or interstate 
commerce. One would protect minors 
from the undesirable in:fiuence of 
materials neither solicited nor wanted, 
but which are sent in such a way as to 
threaten the minds of children. The 
other extends its protections to all 
would-be victims since it makes it an 
offense to use the mall to distribute an 
advertisement or solicitation designed to 
appeal to a prurient interest in sex. 

I have long advocated lowering the 
voting age to 18. In light of interest co
sponsored a Senate joint resolution pro
posing an amendment to the Constitu
tion extending the right to vote to citi
zens 18 years of age or older. 

In February, I joined Senator BARRY 
GoLDWATER of Arizona in introducing a 
resolution to make uniform the residency 
requirements for purposes of voting for 
the President and Vice President. It also 
directs the States to provide for the regis
tration of qualified residents who apply 
30 days or more before a presidential 
election. 

Recently I directed my staff to make 
a careful study of all the electoral college 
reform proposals now before the Senate 
in order to be certain that the soundest 
amendment to the Constitution is ad
vocated for adoption. 

SOCIAL REFORM 

In August, President Nixon boldly 
proposed a wide-ranging program that 
would completely reform the present wel
fare system-a system that is burden
some to the taxpayer, degrading to the 
recipient and discredited in the eyes of 
our people. I have joined in sponsoring 
the administration's reforms, which are 
known as the proposed Family Assistance 
Act of 1969. 

The President's assertion that "the 
present welfare system has to be judged 
a colossal failure" is amply borne out in 

a poll of my Illinois constituents. 
Ninety-nine percent of those polled 
strongly disapproved on the welfare pro
gram. The President's reform, if enacted 
and properly funded by the Congress, 
could, perhaps, within a generation, break 
the terrible cycle of poverty and depend
ency on the dole that is the bitter herit
age of so many broken welfare families. 
They look forward to the day when all 
able-bodied Americans may work in self
respect and lead useful and productive 
lives. They would permit the old, the 
blind, the infirm and others among us 
whose harsh circumstances in life are 
beyond their power to control to live out 
their years in dignity under an equitable 
insurance-styled program. They tell the 
working poor that America will reward 
their efforts to produce and give them a 
hand up. The best government should be 
that which is closest to the people. The 
revenue sharing program set forth in 
principle under the President's plan 
means that overburdened States and 
cities will at last have a chance to offer 
their people the highest quality services 
with local control. 

After the President's Family Assist
ance Act was introduced in Congress, I 
offered an amendment authorizing funds 
for the construction and remodeling of 
facilities for day-care purposes. This con
cept represents a breakthrough in ex
panding day-care programs: All existing 
programs provide money for training and 
staffing for day-care purposes but not 
for construction or r.emodeling. All too 
often, the greatest obstacle to the oper
ation of day-care programs is the failure 
of buildings such as churches and 
schools to meet the code requirements 
for such centers. My amendment would 
help solve this problem. It would provide 
funds to public and nonprofit private 
groups for the establishment of day-care 
centers. Most of the funds would be used 
to build centers in low-income areas to 
serve children of welfare mothers receiv
ing job training or children of working 
mothers. 

I have also sponsored a greatly ex
panded food stamp program which has 
been enacted into law. It provides food 
stamps to families with incomes of UP 
to $4,000 a year and cost-free stamps to 
families with incomes of less than $60 
a month. My work on the Senate Hunger 
Committee has convinced me that mal
nutrition and outright hunger remains 
as serious problem in our Nation. Food 
stamps are but one means of dealing with 
the needs of the hungry and making 
sure that yet another generation of mal
nourished children is not consigned to 
a life of disease and dependency. 

I have introduced an amendment to 
title III of the Older Americans Act that 
would provide $20 million for the pro
gram rather than the $9 million recom
mended in the revised fiscal 1970 budget. 
It has been fully funded in the Labor
HEW appropriations bill. With title III 
funds, communities are able to offer such 
services as home health care, transporta
tion, personal counseling and job training 
for elderly citizens. In addition, they can 
develop recreation and hot-meal pro
grams, which are often run with the aid 
of older people. There is no earthly rea-

son why in the wealthy America of the 
1970's we cannot provide better support 
for low-income senior citizens who are 
in great need of receiving our help. These 
people need more than a social security 
or welfare check to make their lives 
meaningful. They desperately require 
programs aimed at meeting their specific 
needs and helping them find the dignity 
and satisfaction that comes from full 
participation in their communities, de
spite their advanced years. 

There are more than 20 million Ameri
cans aged 65 or over in this country. Of 
these elderly Americans, 3.2 million are 
restricted in their movements or con
fined at home; 3 million are classified as 
illiterate or functionally illiterate; 4.4 
million live alone, often isolated from 
community life, and 1.2 million are hos
pitalized or residing in an institution. 
The additional funds provided by my 
amendment can make a significant im
pact. For Dlinois, they will make the dif
ference between a $700,000 grant or 
$318,0QO-a decrease of nearly 50 percent 
from the previous year. The title ill pro
gram has been able to assist 18,000 older 
Americans in Dlinois through such proj
ects as senior recreation centers, health 
aid, adult education, transportation as
sistance, and referral services. 

Finally, I have introduced legislation 
providing for the establishment of Neigh
borhood Health Centers as part of an 
effort to bring good health care to resi
dents of low-income areas. The centers 
are designed to eliminate the long lines 
of people who all too often attempt to 
obtain inadequate treatment at large and 
distant county hospitals. The Senate 
Labor and Public Welfare Committee has 
approved a Neighborhood Health Center 
amendment to the Hill-Burton Construc
tion Act that has a good chance of con
gressional pa;ssage. 

SOCIAL SECURITY 

The administration has called for a to
percent increase in social security bene
fits as well as other reforms and legisla
tion incorporating such a raise, or per
haps a still higher percentage is likely to 
be forthcoming from the 9lst Congress. 

Beyond these rate increases, however, 
a need exists for a major overhaul of the 
Nation's social security system. Conse
quently, I have introduced a legislative 
package that would substantially im
prove benefits for dependents and 
widows, eliminate the present earnings 
limitations for the elderly, partially re
fund payroll taxes for the poor and pro
vide for oost-of-living adjustments. 
Moreover, we must make a comprehen
sive review of social security, private 
pensions, tax laws, and income main
tenance for the elderly. In the 30 years 
since operation of the social security pro
gram began, there has never been a full 
review of its purposes, direction, and im
pact on the economy of the Nation and 
its people. Pending a basic revision of 
policy toward the treatment of income 
for retired persons, I favor several im
mediate and responsible steps that can 
be taken to correct glaring inequities and 
respond to the very human needs of the 
millions who depend on social security: 

Increase social security benefits when
ever the Consumer Price Index rises by 
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3 percent or more. Experience has amply 
indicated that political considerations 
have too often dictated congressional ac
tion and therefore increases in social 
security benefits have lagged behind the 
rising cost of living. 

Increase the earnings limitation for 
persons aged 65 and over from the pres
ent $1,680 a year to $2,400 a year in order 
to be eligible to receive full social security 
benefits. Over a period of 7 years, this 
legislation would eliminate the earnings 
limitation for the elderly altogether. 

Permit the surviving spouse of a pri
mary beneficiary to receive a full100 per
cent of social security benefits. Under 
present law, a man can draw 150 percent 
of his monthly benefits if he is married or 
100 percent if he is a widower. His widow, 
however, can receive only 82% percent of 
his total monthly allotment. This situa
tion creates a serious injustice. A widow's 
expenses are hardly less costly than a 
man's. It is a cruel blow for a widow when 
she loses not only her husband but also 
almost half of her income at the same 
time. 

Establish a minimum dependent bene
fit of $30 so that for each child an addi
tional $30 a month would be added to the 

financial incentives to companies en
gaged in both commercial and industrial 
production that locate in counties which 
have no cities of more than 50,000 pop
ulation and in which at least 15 percent 
of the families have incomes of $3,000 
or less. 

The proposed measure also cites em
ployment requirements to be met before 
a firm can qualify for the newly avail
able tax incentives. Thus, a company 
would be required to create at least 10 
new jobs in the county and to secure at 
least half of its entire work force from 
the general area. 

Recently I testified before the Tariff 
Commission protesting the proposed im
position of higher duties on potash im
ports from Canada. Such higher duties 
would have increased the cost of fertil
izer to the illinois farmer. 

I strongly oppose the proposed action 
of European countries which would put 
a tax on soybean exports from the 
United States to Europe. Such a tax 
could severely harm illinois' substantial 
soybean exports to Europe. Decision on 
such a tax has been delayed until at least 
next year and I am still seeking to halt 
this proposed action entirely. 

overall family benefit. The costs of rais- ETHics IN PUBLic LIFE 

ing a family of four and a family of Finally, let me comment on the Hayns-
eight are just not the same and under the worth nomination, which I could not 
existing formula large families do not support. 
receive any additional benefits to com- It would be ironic if the ethical search
pensate for their size. This legislation is light that has been trained on this 
needed to reflect the added expenses nomination were to be put out now that 
which large families must incur to the case is closed. For the doubt in the 
achieve the same living standards as minds of our citizens-doubt that I think 
smaller families. has swelled to the level of a crisis in pub-

Adopt a formula by which up to 90 per- lie trust-is by no means confined to the 
cent of the social security payroll tax judicial and executive branches. Any leg
currently paid by workers in the lowest islator who reads his mail knows that 
income groups would be refunded. For Congress is in trouble in the ethics 
millions of low-income families, social department. 
security is an ever-present tax burden Can we honestly contend that Judge 
with benefits a far-distant reality. A · Haynsworth's alleged behavior departed 
nation committed to the principle of radically from accepted rules of behavior 
progressive taxation finds that the social and from ill-defined standards that are 
security payroll tax is increasingly re- now employed in the very body that 
gressiv·e because the poor pay proportion- failed to confirm his nomination? Should 
ately higher percentages of their incomes. we have a totally different code for 

Until some of the present shortcom- judges and administrators than we have 
ings in the legislation are corrected, for legislators regarding their association, 
social security will not adequately protect their commitments and their obligations? 
those citizens it was meant to protect. In seeking confirmation, Judge Hayns
Only when we rectify some of the contra- worth was obliged to disclose to the Sen
dictory and self-defeating provisions in ate Judiciary Committee and, ultimately 
the present legislation will we finally be to the public, his detailed financial his
facing up to our responsibilities to our tory. No such obligation is required today 
older citizens and to society as a whole. of Senators or of candidates for the Sen

RURAL LIFE 

I continue to be disturbed about the 
decline in farm income and the fact that 
farmers in this country are not sharing 
in the growing prosperity and affluence 
of America. 

For this reason I cosponsored and sup
ported the creation of a Commission on 
Balanced Economic Development to look 
for ways to improve the economy of rural 
areas in our country. This is now law. 

I also supported the Rural Job Devel
opment Act of 1969 to give tax incen
tives to attract jobs and new industries 
into rural areas of the country. This bill 
is still pending before the Finance Com
mittee of the Senate. 

The bill offers tax credits and other 

ate. Unfortunately, the zeal of Congress 
to disclose private holdings and thereby 
prevent a conflict of interest in the exec
utive and judicial branches does not 
extend to itself. 

To restore confidence and to meet the 
crisis in public trust, I believe legislators, 
candidates for Federal office and their 
top aides should be required to make 
public at appropriate times a detailed 
statement of their financial affairs on a 
uniform basis. 

A Commission on Ethics in Public Life 
should be appointed by the President. 
The Commission should consist of mem
bers of the executive, judicial and legis
lative branches of Government, as well 
as respected citizens from all walks of 
life. It should examine most closely the 

prevailing ethical standards of these 
three. 

When I 'entered public life, I system
atically divested my investment portfolio 
of any securities that might create an 
apparent conflict of interest. In the 
absence of full disclosure rules on legis
lation, I am going about placing my 
financial affairs in a "blind trust" that 
will be irrevocable for my term of public 
office. This means I will have no control 
of or knowledge of my holdings. Passage 
of the disclosure legislation which I ad
vocate would, of course, make public the 
contents of this "blind" portfolio. I 
recognize that a "blind trust" may be 
impractical for many in the Senate. Dis
closure legislation for all candidates and 
incumbents is, of course, still necessary. 

More and more questions are being 
asked about the legislative conflicts-of
interest. And so long as legislators con
tinue to vote on matters in which they 
have a strong personal stake without 
disclosing that interest, concern will 
grow among the people and an erosion 
of confidence will continue in our public 
institutions. 

CONCLUSION 

In summary, I believe that the major 
steps taken by the Nixon administration 
abroad in its first year have carried us 
a long way toward developing a foreign 
policy behind which the Nation can 
unite. 

This includes a commitment to steadily 
deescalate our involvement in the war 
in Vietnam on an orderly programed 
basis and to make it clear that we do not 
intend to police the world. We will help 
others achieve their legitimate objec
tives but not relieve them of their own 
responsibilities. We intend to vigorously 
pursue a policy of reducing the danger of 
a nuclear arms race if there is adequate 
assurance of an agreement, the integrity 
of which can be insured. 

On the domestic front, we must con
tinue to reform our social institutions and 
governmental programs to make sure 
that they are responsive to the needs of 
our people. And we must never forget 
that all our efforts, whether abroad or 
at home, can be for naught unless we 
maintain a prosperous economy and re
lentlessly curb inflation. 

With strong leadership and firmness of 
purpose in the White House, I look for
ward to a bright new decade for the 
people of Illinois and for our Nation. 

POSTAL REFORM 
Mr. McGEE. Mr. President, in these 

closing days in the first session of the 
91st Congress, I believe it is encumbent 
upon me as the chairman of the Com
mittee on Post Office and Civil Service 
to advise the Senate of the progress your 
committee has made on legislation tore
organize the Post Office Department. 

On April 3, 1967, Postmaster General 
Larry O'Brien proposed that the Post 
Office Department be abolished as a 
Cabinet department and be reestablished 
as a Government corporation. In 1968, 
the Kappel Commission, appointed by 
President Johnson and led by the dis
tinguished former chairman of the board 
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of American Telephone & Telegraph, 
Frederick R. Kappel, conducted an ex
haustive study of postal service and is
sued a four-volume report endorsing 
Larry O'Brien's proposal and recom
mending legislation for a postal corpo
ration. 

This year, 1969, the Senate committee 
deferred action on any postal reorganiza
tion legislation until the new administra
tion had an opportunity to consider the 
O'Brien-Kappel recommendation. It was 
not until May 28 that the President and 
the Postmaster General recommended 
legislation. The administration bill em
braced the O'Brien-Kappel proposal for 
a postal corporation. In the meantime, 
the House Committee on Post Office and 
Civil Service had begun hearings on 
postal reform earlier in the year. After 
conducting the most extensive hearings 
on postal policy that I have ever known 
to be conducted. Chairman DuLSKI be
gan executive committee meetings on 
September 18; and the House committee 
has been in executive session ever since. 
In our committee, at the specific request 
of the Postmaster General, we delayed 
any consideration of postal reorganiza
tion until the new administration had 
a chance to present its own program. We 
began our hearings on October 6 and 
they were concluded last month. In my 
judgment, we have conducted excep
tionally fine hearings on postal mod
ernization. I think every member of the 
committee has come to understand, in 
depth, the problems of the postal service 
that must be resolved, whether by estab
lishing a corporation or reorganizing the 
present Department. 

There has been intensive pressure, 
both from within and without the Gov
ernment, to enact a corporation bill. 
Some administration o:tficials urged as 
strongly as they possibly could that the 
recent Federal employees' pay bill be 
attached to a corporation proposal. We 
decided not to do that. 

Since the beginning of our hearings, I 
have made every effort I know how to 
maintain a genuinely nonpartisan and 
nonpolitical attitude toward postal re
form. My distinguished and most help
ful colleague on the Republican side of 
the aisle, Senator FoNG, has joined me 
in insisting that we be above Democratic 
or Republican viewpoints in considering 
this legislation, and I think that we have 
succeeded in our effort. I congratulate my 
colleagues on the committee, and the 
Postmaster General and his staff for their 
faith and good judgment in avoiding 
partisan politics on this issue. 

One reason, the most compelling rea
son, that I believe partisan politics should · 
be kept out of the issue, has been my 
desire to look at the whole picture with 
an open mind and arrive at the best 
judgment that I, as a Senator and a 
chairman, can reach. And so, as we pre
pare to go home for a few days, I want 
to advise my colleagues here on the floor 
and those in committee, that as early as 
is possible, when we come back in Jan
uary, I will schedule executive sessions 
in the Post Office and Civil Service Com
mittee to begin a markup of legislation 
to reorganize the Post Office Department. 

My goal, as chairman, will be simple. I 
want a bill that will do all that we can 
do to guarantee an effective, e:tficient, 
and responsive postal service for the 
American public. I want the best answer 
to every question that we can possibly 
give. 

No legislation has received more care
ful scrutiny by our committee than pos
tal reform. We have conducted hearings. 
We have listened to and read the testi
mony of every witness who appeared be
fore the committee. We have discussed 
the matter publicly and privately with 
the Postmaster General and with other 
distinguished public servants. We have 
reviewed the recommendations included 
in the corporation bill on financing, rate 
making, transportation, parcel post, em
ployee-management relations and basic 
administration. 

There are serious questions in my mind 
on each and every one of these vitally im
portant issues. Those questions can be 
answered, and the very important 
economic and social problems involved in 
a complete reorganization of the oldest 
agency in our Federal Government can be 
resolved. But the paramount issue is the 
control which the people must exercise 
over their Government. 

I believe that it is not in the national 
interest to separate the people farther 
from the Post O:tfice as an agency of their 
Government, than the distance that 
presently exists. 

In the last analysis, if the people do not 
like the mail service, if they are dissatis
fied with the distance of a rural route 
or the shutting down of window service 
on Saturday, there is one sure-fire action 
that they can take; and every man in this 
Chamber knows that the ballot box is not 
only an effective means of expression, but 
is the whole basis of American democ
racy. It would be easy to embrace the 
administration proposal. It would avoid 
weeks or months of wrestling with these 
problems. It would probably be popular; 
because many citizens have not listened 
to expert testimony on postal problems. 
The public might think that something 
different is something better. But in my 
judgment, a Federal agency which serves 
every hamlet, village, and city; which 
maintains more than 32,000 post o:tfices; 
which operates 30,000 rural routes; which 
contracts for more than 22,000 substa
tions and star routes; and which is, in 
truth, the only nationwide service the 
Government performs, is too important 
and too personal to be divorced from 
direct and continuing control by the 
elected representatives of the American 
people. We are a board of directors that 
our constituents can throw out. 

The beauty of the administration pro
posal, of course, is that we could enact 
it and let it go its way without direct and 
continuing congressional responsiblity for 
the results it achieves. We, here in this 
Chamber, could always excuse its failure 
blaming a "faceless bureaucracy." I per
sonally vote against that easy alternative. 
Instead, and I want to make this as clear 
as I can to my colleagues and to others 
who are interested in postal reorganiza
tion: Your committee will resolve these 
problems. No "package submitted" is go
ing to be the answer. No "gentlemen's 

agreement" from outside the committee 
will be the bill that we recommend. It all 
boils down to the first article of the Con
stitution of the United States, that-

All legislative Powers herein granted shall 
be vested in a Congress of the United States, 
which shall consist of a Senate and a House 
of Representatives. 

My oath, and my colleagues' oaths re
quire that we uphold that democratic, 
historic, and constitutional principle. 

The committee will write the bill. 
I pledge my best efforts in the coming 

months to achieve the goal of the very 
best postal service we can devise. I pledge 
to the employees of our postal service the 
best job opportunity and the most worth
while career that a postal service can 
possibly offer. I don't mean just glitter
ing generalities. I mean pay, work sched
ules, advancement and recognition for 
dedicated career service and for a very 
positive progressive program of effective 
voices for the employees in the decisions 
that management makes regarding all 
aspects of the postal service. I pledge 
that we will get the job done if it can pos
sibly be done as soon as possible, but 
only after the best wisdom we know how 
to apply shall have been applied. 

I reject the argument that the execu
tive leadership of our Government or the 
Congress is unable to cope with the Post 
O:tfice or any other problem. Like any 
other problem, it is not a question of 
machinery, it is a question of whether 
we want to do it. 

My decision is not based on my faith 
or lack of faith in any individual or any 
circumstances surrounding the Post Of
fice Department today. My decision is 
based on my faith in the principle and 
my commitment to the republican form 
of government in this country. I know we 
can accomplish what we want to in the 
Post O:tfice just as we can accomplish 
what we want to in resolving any of the 
other problems that exist in America to
day. In the long run, history will prob
ably record little of the postal reorgani
zation problems of the late 1960's; but 
also in the long run, how we resolve this 
problem-whether we adhere to the 
tried-and-proven democratic procedures 
that are the basis of American democ
racy-will prove the mettle of those re
sponsible in this Chamber, in the Post 
Office and in the White House itself. 

REPORT OF ADVISORY PANEL 
AGAINST ARMED VIOLENCE 

Mr. TYDINGS. Mr. President, on Sep
tember 23, I asked 13 of the most dis
tinguished experts on law enforcement 
in the National Capital to advise me, as 
chairman of the Committee on the Dis
trict of Columbia, as to how we can best 
combat the increasing violence in the 
Washington area. I asked these experts, 
who included U.S. Attorney Tom Flan
nery; Deputy Chief of Police Tilmon 
O'Bryant; executive director of the In
ternational Association of Chiefs of 
Police Quinn Tamm; and other law en
forcement authorities of comparable 
stature, to serve on the Advisory Panel 
Against Armed Violence I was creating. 

The report of that Advisory Panel 
Against Armed Violence was presented 
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to me December 3. That report contains 
a comprehensive series of well thought 
out, practical solutions to the armed 
violence crisis in the National Capital 
area. 

The panel's report underscores the 
accelerating rate of armed crime in the 
District of Columbia. It makes clear that 
the criminal justice system has failed 
dismally to meet the challenge of that 
crisis. 

The report points out that police 
clearance rates for armed robberies are 
at near record lows; that the court 
process is so bogged down that dangerous 
criminals are free on bond, often for a 
year or more, awaiting trial; that the 
correctional system as it exists today is 
more likely to generate crime than re
duce it; that this city's handling of 
juvenile crime has, if anything, contrib
uted to an increase in the amount of 
armed crime committed by juveniles. 

This frightening situation affects the 
suburban communities of Maryland and 
Virginia as well as the District orf Co
lumbia. Many suburbanites, for example, 
own or work in businesses in Washing
ton that are constantly victimized in 
armed crimes. Suburbanites, like Wash
ington residents, are forced to pay 
higher prices because of the incredible 
toll taken by armed criminals, not only 
in the District, but in the suburban coun
ties as well. Narcotics flowing freely out 
of the District of Columbia supply the 
Ma;ryland and Virginia suburbs. A recent 
survey by the Council of Governments 
indicates that nearly two out of three 
suburban residents never come into their 
National Capital. Fear of crime is a 
major reason for their reluctance. 

When I appointed the Advisory Panel 
Against Armed Violence, I pledged that, 
as chairman of the District Committee, 
I would do all in my power to see to it 
that the panel's recommendations were 
expeditiously implemented. I vowed at 
that time not to allow this panel's report 
to gather dust on the shelves of unre
sponsive public officials. 

I am pleased that some progress 
toward the implementation of this re
port has already been made. The Senate 
has already passed legislation that 
would implement some of the panel's 
recommendations. Yesterday the District 
Committee ordered reported a juvenile 
procedures bill that incorporates some 
of the most significant recommendations. 

Police Chief Jerry V. Wilson has acted 
expeditiously to begin implementation of 
recommendations that concen: the 
Metropolitan Police Department. 

But I am not content with the fact 
that progress is being made to implement 
some of the panel's recommendations. To 
expedite the implementation of the other 
recommendations of this report, I have 
asked the Attorney General of the United 
States to incorporate the recommenda
tions of the Advisory Panel Against 
Armed Violence into the President's 
crime program for the National Capital. 

In a letter I have sent to Attorney 
General Mitchell I told him that the 
urgent need for many of the reforms 
recommended by the panel was pointed 
out at the recent White House meeting 
with congressional leaders on crime in 
the Washington area. 

I further emphasized that the incorpo
ration of the panel's recommendations 
into the President's crime program for 
the National Capital would greatly en
hance the likelihood of their being 
implemented. 

I have also sent copies of the panel's 
report to Mayor Walter Washington, 
Police Chief Jerry Wilson, Chief Judge 
Edward M. Curran of the U.S. District 
Court, and Chief Judge Morris Miller of 
the juvenile court. 

I have asked each of them to act ex
peditiously to implement the recom
mendations in the report. 

I believe the report of the Advisory 
Panel Against Armed Violence is a well
written, concise document that offers 
sound solutions to the armed violence 
crisis in the National Capital. I commend 
it for study by all those interested in a 
reduction of armed violence here. I ask 
unanimous consent that the Report of 
the Advisory Panel Against Armed Vio
lence be printed in the RECORD. 

There being no objection, the report 
was ordered to be printed in the RECORD, 
as follows: 

REPORT OF THE ADVISORY PANEL AGAINST 
ARMED VIOLENCE, DECEMBER 1969 

On September 23, 1969, U.S. Senator Joseph 
D. Tydings asked 13 leading Washington citi
zens to particip!llte in an Advisory Panel 
Against Armed Violence to advise him, as 
Chairman of the Senate Committee on the 
District of Columbia, on the steps the gov
ernment can take to reduce the number of 
armed crimes being committed in Washing
ton, D.C. The following is the repor.t of that 
panel. 

Chairman: Honorable Alfred Burks., Judge, 
District of Columbia Court of General 
Sessions. 

Members: 
Frederick H. Evans, Past President of the 

Washington Bar Association. 
William T. Finley, Jr. , Former Assistant 

Deputy Attorney General of the United 
States. 

Thomas A. Flannery, United States Attor
ney for the District of Columbia-. 

Herbert J. Miller, Jr., Chairman, 1966 Presi
dent's Commission on Crime for the District 
of Columbia. 

Paul Miller, Dean, Howard University 
School of Law. 

Luke Moore, Former Chief Marshal for the 
District of Columbia. 

H. Carl Moultrie, Past President, NAACP, 
District of Columbia Chapter. 

Tilmon O'Bryant, Deputy Chief of the 
Metropolitan Police Department. 

William E. Rollow, Secretary and General 
Counsel, National Capital Area Council of 
Sportsmen, and President, District of Colum
bia Skeet Shooting Association. 

James C. Slaughter, Director of the Dis
trict of Columbia Human Relations Com
mission. 

Quinn Tamm, Executive Director, Interna
tional Association of Chiefs of Police. 

Joseph P. Yeldell , Member, District of 
Columbia City Council. 

INTRODUCTION 

Armed crime is on the rampage in the 
National Capital. 

Today, Washington ranks behind only four 
of the nation's five largest cities-New York, 
Chicago, Los Angeles, and Detroit--in the 
number of robberies on its streets. 

Nationally, according to the National Com
mission on the Causes and Prevention of 
Violence, about one third of all robberies 
involve assailants armed with guns. In the 
National Capital, during the first six months 
of 1969, according to police statistics, 52.9% 
of all robberies were committed with guns. 

In examining the armed crime problem, the 
Panel studied the Report of the President's 
Commission on Crime in the District of 
Columbia. It found that if many of the 
recommendations of the Commission had 
been implemented rather than ignored, the 
armed crime problem here today may not 
have reached the proportions it has. 

The Panel found that the problem of armed 
crimes and crimes of violence is considerably 
more severe than it was at the time of the 
D .C. Crime Commission. That Commission 
reported, for instance, that in 1966, 50 % of 
all murders, 22.7 % of all aggravated assaults, 
and 29.9 % of all robberies were committed 
with hand guns. During the first half of 
this year, 68.4 % of all murders, 68.2 % of all 
aggravated assaults, and 50.3 % of all rob
beries were committed with the same 
weapons. In actual numbers, there were more 
murders and aggravated assaults and more 
than twice as many robberies committed 
with hand guns during the first half of 1969 

.than during all of 1966. 
The consequences of this increased armed 

crime on . the Washington business commu
nity has been devastating. Shoppers are 
afraid to come downtown. Businesses are 
closing. And, as a result of both, the city loses 
needed tax revenue. 

Indeed, the Panel found a very bleak pic
ture of the armed crime crisis. It found 
police clearance rates for armed robberies at 
near record lows. It found the court dockets 
so jammed up that dangerous criminals are 
free on bond and committing armed crimes
often for up to a year while awaiting their 
trials. The Panel found that the prisons, as 
they presently operate, more often generate 
than prevent offenders' recidivism. It found 
the juvenile criminal justice system an 
abomination of justice that has contributed 
to an increase, if anything, in juvenile crime. 

This Panel has recommended ways to 
change these intolerable situat ions and to 
better protect the public from armed crimes 
and crimes of violence. It urges that all 
of its recommendations be expeditiously 
implemented. 

EFFECTIVE LAW ENFORCEMENT 

Effective law enforcement is essential if 
armed crime and crimes of violence are to 
be reduced in the National Capital. 

The greatest deterrent to street crimes 
and crimes of violence is the fear of getting 
caught. Long prison terms, for example, cease 
to be a deterrent to committing serious 
crimes if it is unlikely that the criminal 
will ever be caught and have to go to 
prison. 

Unfortunately, a fear of getting caught 
provides little deterrent to criminals in the 
National Capital. Criminals committing 
armed robbery-the most prevalent armed 
crime--stand a much better chance of 
getting away than they do of getting caught. 

Police statistics reveal that during fiscal 
1968, only 24.7 % of the serious crimes in the 
National Capital were solved. That was a 
record low. During the first 10 months of 
calendar year 1969, police have reported 
solving slightly more than 1,000 of the more 
than 5,500 robberies that have occurred here. 
That's a clearance rate of only 18%, even 
lower than the 30.3 % clearance rate for 
robbery during Fiscal 1968. 

In recent months, it has become even less 
risky to commit an armed robbery. During 
the months of July, September, and October 
of this year, police solved only 184 of 3,329 
reported robberies, a clearance rate of little 
better than five percent. 

As slight as the chances of a robbery sus
pect being arrested are, the chances of his 
being convicted are even slimmer. During 
the five-year period between Fiscal 1964 and 
Fiscal 1968, only 910 suspects were convicted 
of robbery in U.S. District Court, the felony 
court here. This does not include persons 
convicted of lesser offenses growing out of 
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the original charge of robbery. That's scarcely 
higher than the number of robberies com
mitted in an average month. 

One factor that raises the odds that a 
criminal will be caught is the presence of 
a police officer on the street. A criminal is 
less likely to commit a crime if he sees an 
officer walking a beat nearby than he is if 
he believes no police are close enough to stop 
him. 

Recently, the New York City Police De
partment conducted an experiment which 
proved the value of the officer on foot pat rol. 
An entire graduating class of recruit officers 
was sent as footmen to the most crime-ridden 
area of the City to supplement that precinct's 
patrol. Within days, the crime rate dropped 
more than 70 % and remained at a low figure 
during the term of the experiment. 

In the District of Columbia, when addi
tional officers were placed on the street as a 
result of an overtime authorizat ion during 
two periods earlier this year, crimes in the 
District of Columbia decreased. This Panel 
feels that it is necessary that these additional 
patrolmen be kept on the streets and that 
money should be appropriated for that pur
pose. It endorses the decision of Police Chief 
Jerry Wilson to reinstitute these patrols. 

Overtime patrols should no longer be nec
essary, however, when the police department 
reaches its present authorized strength. Cur
rently the department is 300 men short of 
that authorized strength. Those 300 new of
ficers should be assigned to street patrol. 

Furthermore, the Panel believes that the 
Metropolitan Police Department should im
mediately reevaluate its manpower allo
cations. Far too many police officers are 
spending their on-duty time doing clerical 
and administrative work off the street instead 
of patrolling the street. During one period, 
the department reported that just half of the 
department's man work days were spent pa
trolling and investigating on the street. 

Nearly 40% of its man work days during 
that same period were spent doing adminis
trative, clerical, semi-clerical . or technical 
tasks inside buildings and off the street. The 
Panel believes that civilian workers should 
be hired to perform all of the administrative 
and clerical tasks that do not have to be 
performed by police. The police officers could 
then be freed for additional patroll1ng and 
investigation. 

Another way the department could reduce 
its police clerical force and free more officers 
for street work is to proceed immediately 
with the actual consolidation of its 14 pre
cincts into six districts as recommended by 
the International Association of Chiefs of 
Police. If consolidation took place, police 
would only have to man six stations instead 
of 14. The additional officers could be placed 
back on the streets. Although the City Coun
cil has consolidated precincts into six dis
tricts, facilities are not available and pollee 
are still operating from 14 precinct buildings. 
They will continue to operate in these build
ings until such time as the new facilities are 
available. This Panel believes that the facili
ties should be provided on a priority basis. 

Even with the hiring civilian personnel and 
police consolidation, the Panel feels an addi
tional 1,000 men should be added to the 
police department as recommended by the 
President. Because of the many ceremonial 
and non-law enforcement duties pollee are 
called upon to perform in the National Capi
tal , it is the opinion of the Panel that the 
present authorized strength of the depart
ment must be increased if police are to pro
vide sufficient protection for the public. 

In addition, the strength of the Detective 
Bureau is being sapped of experienced officers 
because recently promoted detectives are 
transferred to uniform details in accordance 
with the department 's program to develop 
"complete" officers rather than specialists. 
For example, of the 45 officers presently as
signed to the Homicide Squad, 10 are new 

and 12 have less than one year's experience. 
Of the remaining 23, 13 are eligible for pro
motion to lieutenant and sergeant and could 
be transferred to uniform work. Four others 
are uniform men assigned to that squad on 
special detail. As a result, if all the pro
motions go through and the detailed officers 
are returned to their permanent assignments, 
only six experienced officers would remain in 
a most important assignment. The Narcotics 
Squad has already suffered greatly as a result 
of this policy. 

The Panel also finds that the removal of 
detectives from the precincts and their con
solidation into the Criminal Investigation 
Divisions East and West has resulted in a 
marked decrease in the effectiveness of the 
detective bureau. When detectives were as
signed to precincts there was much more 
communication and flow of information be
tween the uniformed officer on the beat and 
the plain clothesmen. The establishment of 
two CID districts has not only led to an 
almost complete cessation of communica
tion between uniform men and detectives, 
but has created an artificial barrier which 
has resulted in the two em districts not 
communicating with each other. 

The Panel feels that the Criminal Investi
gation Divisions East and West should be 
abolished and the detectives returned to the 
district stations. 

Citizen participation and cooperation with 
law enforcement authorities is vital if armed 
crime and crimes of violence are to be re
duced in the National Capital. Unfortu
nately, this participation has been decreased 
because many people feel that a criminal 
will retaliate against a person who testifies 
against him. 

In addition, prosecuting attorneys indi
cated that it is often difficult to get witnesses 
to appear in court because of the financial 
losses they incur because they must miss 
work to make the court appearance. This 
becomes a particular hardship on witnesses 
when cases are continued several times. 

At present, witnesses in U.S. District Court 
receive no more than $20 for each day they 
actually appear in court. The Court of Gen
eral Sessions is paying witnesses only a small 
portion of the amount Congress authorized 
it to pay them. A witness testifying in the 
General Sessions Court is currently paid $6 
per appearance, instead of the $20 authorized 
by Congress. This Panel feels that it is neces
sary to make the daily payment to Witnesses, 
not to exceed a maximum of $50, equivalent 
to the daily wage lost in order to insure that 
witnesses in serious crimes will appear. With
out witnesses, it is impossible to prosecute 
the crimes that are terrorizing this city. 

The Panel has found that the police do 
not receive the respect from the community 
that they need to operate effectively. In 
crimes like armed robbery where citizen co
operation is essential, many members of the 
community attach a stigma to "helping 
police." This lack of citizens' help is reflected 
in the low clearance rate for robbery. To help 
remedy this situation, this Panel believes a 
major campaign, led by the Mayor, should 
be undertaken to urge the public to coop
erate with the police. 

In addition, the Panel believes that law 
enforcement would be more effective in the 
National Capital if it were better coordinated. 
In 1953, the Congress created by statute a 
Council on Law Enforcement consisting of 
the principal officials in the criminal justice 
system. That council was supposed to coor
dinate law enforcement efforts here and 
make yearly reports to the Congress. That 
council has been inactive for several years. 
This Panel recommends that it be immedi
ately activated, with appropriate staff. 

In order to improve the effectiveness of the 
law enforcement effort here, this Panel 
recommends: 

1. The police department should immedi
ately survey its officers to determine how 
many of its officers are performing adminis
trative and non-police functions. Civilians 
should be hired to replace officers not doing 
police work so that more police can be freed 
for work on the street. 

2. The pollee department should bolster 
its effort to reach its present authorized 
strength. In addition, the President's request 
for the authorization of another 1,000 police
men should be granted. 

3. Fac111ties should be provided immedi
ately so that actual police consolidation, as 
recommended by the International Associa
tion of Chiefs of Police, can be effected. 

4. An intensive, long-term program, led 
by the Mayor, should be undertaken to urge 
the public to cooperate with the police de
partment. The Mayor should utilize noted 
sports and entertainment personalities as 
well as respected community groups in this 
effort. 

5. Until the police department reaches au
thorized strength, overtime patrols should be 
authorized for high crime areas. 

6. The Criminal Investigation Divisions 
East and West should be abolished and the 
detectives returned to the consolidated dis
trict stations. 

7. Witnesses appearing in serious criminal 
cases should be paid the money they lose 
by missing work to appear in court, up to a 
maximum of $50 a day. 

8. The Council on Law Enforcement should 
be reactivated and supplied with appropriate 
staff in an effort to better coordinate law 
enforcement efforts. 

JUVENILES 

A significant and ever-increasing number of 
armed crimes in the National Capital is com
mitted by juveniles. 

During fiscal year 1968, nearly 40% of the 
serious crime in Washington was committed 
by youngsters under 18 years of age. And 
juvenile crime increased in fiscal year 1969 
by 29.4% over fiscal year 1968. 

Specifically, during fiscal year 1969, juve
niles were arrested in connection with 29 
homocides-five more than in fiscal year 
1968; 304 armed robberies--121 more than a 
year earlier; and 230 aggravated assaults-
eight more than in fiscal year 1968. 

In all, juveniles were arrested 443 times 
for crimes involving a gun, 100 times for 
crimes involving a knife, and 119 times for 
crimes involving unknown weapons. Accord
ing to Police Chief Jerry Wilson, juveniles 
commit 45% of the armed robberies here. 

Because such a large percentage of the 
serious crime in the National Capital is com
mitted by juveniles, armed violence cannot 
be substantially reduced until the number 
of armed crimes committed by juveniles is 
sharply curtailed. 

At present, juveniles are handled under a 
separate criminal justice procedure. All seri
ous crimes committed by them go through 
the Youth Division of the Metropolitan 
Police Department and the Juvenile Coul't. 
Juveniles detained pending trial or sentenced 
for a crime are committed to institutions op
erated by the Department of Public Welfare. 

In rare instances, a juvenile offender can 
be waived by the Juvenile Court into an 
adult court. As a practical matter, few juve
niles are waived--only 10 last year. 

The way the criminal justice system oper
ates at present is an abomination of justice 
and, undoubtedly, a significant contributor to 
armed crime. The Juvenile Court proceeds 
so slowly in adjudicating its cases that juve
niles often feel that it is "safe" to commit a 
crime, since it is often several months before 
he even sees a judge. 

In his appearance this July before the 
Senate Committee on the District of Colum
bia, Chief Judge Morris Miller testified that 
there were 400 cases on the Juvenile Court 
docket for nine months or longer that had 
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not even come before the court for an initial 
hearing. This Panel finds that situation in· 
excusable and intolerable. 

The court process itself is an accumula· 
tion of delays. When a juvenile is arrested, 
he is taken to the Youth Aid Division of the 
Police Department. After discussing the case 
with his parents, the police make the initial 
decision of whether or not the juvenile 
should be detained. If he is detained, he is 
taken to the Receiving Home where he re
mains until he is brought before the Court 
for a detention hearing. 

The greatest delays involve the juveniles 
who the police decide not to detain. The 
police take juveniles they decide to release to 
the intake office of the Juvenile Court. 

It then takes from four to eight weeks for 
the juvenile to be processed by the Court's 
intake office. After that processing, the case 
is sent to the Corporation Counsel's office for 
the petition charging him to be written. It 
then takes an additional six to seven weeks 
for the Court clerk's office to type the 
petition. 

After the petition is typed, the juvenile is 
finally scheduled for his initial hearing
his first appearance before a judge. Actually 
getting that hearing usually takes another 
three or four months. At that initial hearing, 
the judge _sets the date for the trial. If the 
case is to go to a jury, it will be another 11 
months before it is heard. If it is to be tried 
without a jury, it will be tried within six 
to nine months. 

In cases where the juvenile is detained at 
the Receiving Home, the delay in seeing a 
judge is not as great. But detained juveniles 
often face long delays in the adjudication of 
their cases. Within a few days of his ar
rest, the juvenile will go before a judge for 
a detention hearing. He is then likely to 
remain in the Receiving Home--supposedly 
a short-term detention facility-for sev
eral months before his case is adjudicated. 

Those juveniles not detained initially can 
be ordered detained by the judge after their 
initial hearing. That means that dangerous 
criminals who need to be detained may re
main at large for several months because 
of the delay in bringing them to their ini
tial hearing. As of October 20, 1969, at least 
20 percent of the juveniles in detention 
have been there over 2 months. 

The Juvenile Court is so slow in process
ing cases of armed crimes that 13 of the 20 
homicide cases brought before that court 
during fiscal year 1969 are stlll pending. 
Also pending are 86 of the 186 armed rob
bery cases brought before the Juvenile Court 
in fiscal year 1969, and 84 of the 166 ag
gravated assault cases brought before it 
during that same period. That means that, 
taking into account dismissals and cases 
dismissed without a finding, more than half 
of the crimes of violence involving juveniles 
brought to the attention of the Juvenile 
Court during fiscal year 1969 were, by the 
Court's own statistics, still pending in that 
Court as of October 15, 1969-three and 
one half months after the fiscal year ended. 

There is little doubt that this court proc
ess of repeated delays contributes to addi
tional juvenile crime. Of the 1,539 juveniles 
referred to the court between July and Sep
tember 1969, 935 or 61 percent had previously 
been referred to that court. Of those 935, 
387 had been referred to the Court four or 
more times before. Most significantly, 313 of 
those 935--or 34 percent--were still awaiting 
a disposition on their previous referral to 
the Court. In other words, 313 juveniles 
were referred to the Court during that 3-
month period on a delinquency charge be
fore they had been adjudicated on their 
previous referral to the Court. 

There is no reason that a juvenile should 
have to wait as long as nine or ten months 
to get an initial hearing. Under such condi
tions, neither the public safety nor t:Qe 
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rights of the defendant to a fair trial can 
be protected. It is the opinion of this Panel 
that in no case should the time lag between 
the apprehension of a juvenile and his initial 
hearing be more than 48 hours. It is also 
the opinion of this Panel that if a juvenile 
is to be waived to an adult court, the 
Juvenile Court must decide on that waiver 
during that initial hearing. 

The slow process of the Juvenile Court ls 
not new. In 1966, the D.C. Crime Commission 
made specific recommendations to speed up 
the process. Those recommendations have 
been ignored by the Court. In fact, Judge 
Miller testified before the District Committee 
that the three Juvenile Court judges had 
never met to discuss implementation of 
those recommendations. The continued exist
ence of this condition represents a shocking 
disregard of minimal judicial standards. 

The Panel finds that the experience of the 
Youth Aid Division of the Metropolitan 
Police Department is virtually totally ignored 
by the Juvenile Court and its employees. 
The advice of an officer is never sought. A 
typical example is the case of one officer 
with more than nine years' experience as a 
member of the Youth Aid Division who has 
referred an average of 185 cases each year 
to Juvenile Court and yet has not been 
called to testify nor been asked for his 
opinion regarding detention or any other 
matter even a half dozen times during that 
decade. It is as if the Court considers the 
members of the Youth Aid Division as 
enemies rather than associates. The only way 
a police officer knows what disposition is 
made regarding detention or trial is when 
he sees the juvenile on the streets again and 
asks him. 

The Juvenile Receiving Home, the deten
tion facility for juveniles, is no better off 
today than it was three years ago when the 
Crime Commission exposed its deficiencies. 
The blame for this situation must be shared 
by the Juvenile Court and the Department 
of Public Welfare. Not only is the Court 
responsible for not speeding up its trial 
process, but it is also responsible for not 
revising the guidelines for pre-trial deten
tion of juveniles as was recommended by 
the Crime Commission. 

The significance of the Court's failure to 
redraft the guidelines for pre-trial detention 
is underscored by the fact that 35 % of the 
juveniles detained by the police are ordered 
released by the Court at their detention. 
That means that more than a third of the 
juveniles stuffed into an already teeming 
facility need not have been put there at all 
had the Court issued precise guidelines con
cerning who should and who should not be 
detained. 

The Department of Public Welfare is re
sponsible for failing to establish humane 
living conditions for juveniles in the Receiv
ing Home. The Receiving Home, for ex1m1ple, 
constantly has several juveniles sleeping on 
the floor and has not gotten beds for them. In 
this Panel's opinion, the staff of the Re
ceiving Home is undertrained and under
supervised to opemte an adequate detention 
center. 

The Welfare Department is also responsible 
for dragging its feet in the planning of the 
new Receiving Home which was recom
mended by the Crime Commission. Twice for 
fiscal year 1968 and also for fiscal year 1969, 
the Congress has appropriated money for the 
planning of the new faclllty. The Welfare 
Department, however, as of November 1, had 
spent only $48,856 of the $425,000 appropri
ated and was so far behind in the planning 
that the requested construction funds for 
fiscal year 1970 were deleted from the District 
budget by the House Appropriations Sub
committee. 

The criminal justice system for juveniles 
is so clogged up by delay while many dan
gerous juveniles are roaming the streets and 
the Juvenile Detention Center is over-

crowded, the juvenile correctional facilities 
are only half full. The capacity at the Chil
dren's Center at Laurel, Maryland is 943 beds. 
Yet, earlier this month, the population at 
that facility was just 521. In other words, 
the judicial system is breaking down before 
the juveniles even get to the correctional 
institutions. 

The Panel has found a serious deficiency 
in the educational program for youngsters 
at the Children's Center. Under current con
ditions, a juvenile committed by the Chil
dren's Center does not receive credit in the 
D.C. public schools for the work he does at 
that institution. Three years ago, the Crime 
Commission recommended that an accom
modation between the Welfare Department 
and the public school system be worked out 
so that_ a juvenile who returned to the public 
schools could receive credit for the work he 
did at Laurel. This Panel believes that agree
ment should be worked out immediately. 

Another serious problem in the handling 
of juveniles is caused by the failure to have 
clear-cut guidelines to determine whether 
juveniles are delinquent, dependent, or 
neglected. The Crime Commission criticized 
the Department of Welfare for mixing de
pendent and delinquent children at the same 
institutions. For the most part, that practice 
has been stopped, but there are stlll some 
instances of dependent children being sent 
to the Children's Center. Under the current 
system for determining whether a juvenile 
is dependent or delinquent, Welfare officials 
complain that they often are sent juveniles 
adjudicated dependent by the Court who are, 
in fact, delinquent. 

In an attempt to bring about maximum co
ordination for the exchange of views and the 
solution of common problems among the 
Juvenile Court and the agencies concerned 
with juvenile offenders, this Panel believes 
it is necessary to establish immediately a 
Juvenile Law Enforcement Council consist
ing of all the Juvenile judges, the head of 
the Youth Aid Division of the Police, the 
Chief Probation Officer of the Juvenile Court, 
the Director of Public Welfare, a representa
tive of the Board of Education, a member 
of the D_c_ City Council, and a representative 
of the Corporation Counsel's office. 

It is clear that until the criminal justice 
system for juveniles is made more efficient, 
it is unlikely that there will be a marked 
reduotion in the number of armed crimes 
committed by juveniles. 

While this Panel endorses the concept of 
the Family Court as in the Senate-passed 
court reorganization bill, it feels strongly 
that the Juvenile Court cannot wait until 
House action on that bill or Congressional 
action on the Juvenile Code Bill takes place 
to begin reforming itself. The reforms of the 
Juvenile Court must begin immediately. 

To mak·e the criminal justice system for 
juveniles more effective, this Panel recom
mends: 

1. The Juvenile Court must devote all its 
energies to reducing its current backlog and 
speeding up its trial process so that juveniles 
arrested for serious crimes will not face the 
alternatives of either becoming more hard
ened criminals during an extended stay in 
an inhumane detention facility or being 
released from custody to prey on the citizens 
of this area. To fail to take the necessary 
steps to accomplish this end would repre
sent a shocking disregard by the Court for 
minimal judicial standards. Failure on the 
part of the Court to respond to this recom
mendation will signal the necessity of Con
gressional intervention. 

2. The Juvenile Court must establish a 
rule requiring that all initial hearings, 
whether the juvenile is detained or released, 
be held within 48 hours of his apprehension. 
If a Juvenile Court judge feels a juvenile 
should be waived to an adult court, he should 
make that decision at the initial hearing. 
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3. The Court must redraft its guidelines for 

placing juveniles in pre-trial detention. These 
guidelines must insure that dangerous juve
niles are kept off the streets but, at the 
same time, be sure that juveniles are not 
unnecessarily detained. The appropriate 
police officer must be consulted regarding 
detention, and 1f the Department requests, 
the officer must be given an opportunity to 
testify. The officer must be notified of all 
actions taken in the Juvenile Court within 
24 hours after such action. 

4. The Juvenile Court and the Department 
of Public Welfare must work out new guide
lines for determining whether a juvenile is 
delinquent, dependent, or neglected. Only 
in that way can the Welfare Department be 
sure that it will not mix dependent and 
delinquent children. 

5. The Department of Public Welfare 
must move immediately to correct the in
humane conditions at the Juvenile Receiv
ing Home. At the same time, it must move as 
fast as possible to begin construction of 
the new Receiving Home. 

6. The Welfare Department should take 
immediate steps to reach an accomo<iation 
with the public schools so that juveniles can 
receive public school credit for work they 
complete at the Children's Center at Laurel. 

7. The concept of the Family Court as 
written in the Senate-passed court reorgani
zation bill should be adopted by the 
Congress. 

8. A Juvenile Law Enforcement Council 
should be established immediately to pro
vide needed coordination in the criminal 
justice system for juveniles. This Council 
should consist of the Juvenile Court judges, 
the head of the Police Youth Aid Division, 
the chief probation officer of the Juvenile 
Court, the Director of Public Welfare, a mem
ber of the Board of Education, a member of 
the City Council, and a representative of the 
Corporation Counsel's Office. 
PRETRIAL DETENTION AND SPEEDY PROSECUTION 

Armed violence in the District of Columbia 
is being aided and abetted by the inadequate 
operation of our criminal justice system. 

At present, justice Is neither swift nor cer
tain. Persons who are apprehended for crimes 
of violence remain at liberty for eight months 
to a year. Many of them commit additional 
offenses with virtual impllnity knowing that 
they wlll again be released on ball after the 
second or third offense; that the offense 
committed on bail wm not be reached for 
trial for a year or so; that the sentence, 1f 
any, will probably be concurrent; and that 
fugitivity in the District of Columbia is a 
fairly secure status which can postpone the 
day of reckoning for many more months. 

The net effect of these circumstances is 
tragic. The public is victimized again and 
again-almost without recourse. The work of 
the police is undercut and correctional efforts 
are severely impeded. 

Action is imperative. In the view of this 
panel, we cannot await long-range remedies. 
We must take steps which will have im
mediate effect in abating armed violence. 

For reasons developed more fully below, 
we urge: 

Enactment of bail legislation to permit 
pretrial detention of certain defendants who 
pose a dang:er to the oammunity; 

Accelerating the disposition of cases of 
armed violence by expanding the individual 
calendar program., by prompt indictment, by 
decreasing time for mental exams and by 
speedier sentencing procedures; 

Expedited appeal in cases of persons 
charged with more than one crime of 
violence; 

Development of better procedures to super
vise persons on ball and to secure the return 
of persons who become fugitive; and, 

Enactment of court reorgani.zatlon legisla
tion together with the proposed increases in 
judicial manpower and the creation of a 
court executive. 

Pretrial detention 
There is no doubt that accused felons free 

on ball while awaiting trial commit a sig
nificant part of the serious crimes in this 
city. Judicial Council Committee studies 
indicate that one of every 11 defendants 
who is indicted and released on bail is re
indicted for another felony while awaiting 
t rial. The police report that one out of every 
three armed robbery suspects released on 
bail is arrested for another offense before he 
oomes to trial. 

Further, it appears that persons involved 
in certain types of crime have a much higher 
rate of recidivism. Specifically, the District 
of Columbia Crime Commission found that 
persons charged with robbery, burglary and 
narcotics offenses were more frequently in
dicted for additional crimes on ball than 
were persons charged with other offenses. 

Most recently, Police Chief Jerry Wilson 
has highlighted the ball problem. He reported 
to the President that there are about 100 
professional hold-up men in the District of 
Columbia who are repeatedly released on 
bail and commit additional hold-ups. In his 
view, legislation authorizing pretrial deten
tion of such persons is item number one on 
any list of action to abate armed violence. 
In fact, he states that if 300 dangerous crim
inals were removed from the streets, we could 
"almost cure" the problem of armed violence 
in Washington. 

However, under existing law, there is vir
tually no way to remove these dangerous 
persons from the street in any less than eight 
months to a year. First, the Bail Reform 
Act of 1966 requires the release on bail of all 
defendants not involved in capital crimes 
no matter how dangerous. The only factor 
which the court may consider in setting 
bail is the likelihood that the defendant 
will flee . Second, the court system is so back
logged that crimes of violence cannot be 
prosecuted promptly. In fiscal 1968, it took 
an average of nine months for bank robbery 
cases to come to trial, an average of eight 
and one-half months for robbery cases to 
come to trial, an average of nine and one
half months for aggravated assault cases to 
come to trial, an average of ten months for 
second degree murder cases, and an average 
of fourteen months for first degree murder 
cases. 

In view of this Panel, the only immediate 
recourse is enactment of legislation to au
thorize pretria l detention of certain persons 
who pose a serious danger to the community. 
We endorse legislation which will authorize 
pretrial detention of hard core dangerous 
criminals who are awaiting trial for armed 
crimes. Detention should be imposed in cases 
where the defendant's record for violence 
indicates high probability of additional 
crimes of violence if released on bail. Further, 
it is absolutely essential that any system of 
pretrial detention include all appropriate 
Constitutional safeguards. Finally, detention 
shall not exceed 60 days. 

Pretrial detention is not a "cheap" solu
tion to the crime problem. Properly limited, 
it is a Constitutional, realistic approach to 
our crime problem. First, it takes cognizance 
of the fact that even if speedy trials are 
provided, there are still persons who pose a 
great danger to the community if released 
on bail fer any period of time. Second, it 
recognizes that our present system of justice 
will not be speeded up overnight. New facili
ties, new judges, etc., will be slow in coming. 
In addition to other personnel, an adequate 
public defender system should be established 
to insure adequate representation for the 
defendants. Finally, pretrial detention is a 
realistic way to deal with repeated crime in 
a system which encourages delay. Speedy 
trial efforts simply have limited efficacy in a 
3ystem where delay is often the best trial 
strategy. 

In sum, pretrial detention offers an 1m-

mediate response to armed violence and adds 
long-range rationality to our criminal justice 
system. 

Accelerating dispositions 
Case backlogs and protracted lapses of time 

between indictment and trial materially 
lessen chances of conviction in cases of 
armed violence in the District of Columbia. 
Witnesses disappear, recollections grow dim, 
and "stale" cases have little jury appeal. As 
a result, perpetrators of armed violence may 
be discharged, free to commit additional 
offenses. 

In recent years the time between indict
ment and disposition in the United States 
District Court for the District of Columbia 
has more than doubled. In FY 1965, the 
median time from indictment to termination 
was 4.2 months. In 1969, it exceeded nine 
months. 

During the same time, the backlog has 
nearly doubled. At the end of FY 1965, the 
number of criminal cases pending was 610. 
In FY 1969, that number was 1714. Further, 
with 37 % increase in crime in the first half 
of calendar 1969 in the District of Columbia, 
the situation could become more acute. 

In the view of this Panel, total reorganiza
tion of the District of Columbia Courts will 
ultimately afford prompt disposition of crim
inal cases. In this connection, we endorse 
the proposal which the Attorney General 
submitted to Congress. 

During the next year, however, additional 
measures must be taken to achieve speedy 
prosecution in cases of armed violence. These 
measures include: 

Expansion of the individual calendar pro
gram to include two more judges. 

Earmarking cases of armed violence for ac
celerated presentation to the Grand Jury. 

Advancing cases of armed violence for 
trial where ever appropriate. 

Decreasing the amount of time required 
for pretrial mental examinations. 

Accelerating the process of presentence re
ports as well as detaining defendants con
victed of armed violence pending completion 
of the report. 

It is admittedly a bit early to determine 
the impact of the individual calendar on 
backlogs and delays. Preliminary results, 
however, are most encouraging. The new 
calendar system appears to be increasing the 
number of case dispositions per judge. 

Nonetheless, we are of the view that two 
more judges should be assigned to the in
dividual criminal calendars to assure ade
quate decrease in the backlog and eliminate 
of protracted delays. We fear that eight 
judges simply cannot guarantee the necessary 
result. 

Specifically, past experience indicates that 
under the central calendar system judges 
averaged about 15 criminal case dispositions 
per judge per month. At this rate eight 
judges would only dispose of 120 criminal 
cases per month-60 cases per month less 
than the 180 criminal indictments which are 
usually returned. 

While we have high hopes for an increased 
rate of dispositions under the individual 
calendar, we are not confident that the rate 
can be increased to such an extent that eight 
judges can meet the incoming workload and 
materially decrease the backlog. We there
fore recommend assignment of two addi
tional judges commencing in January. 

Turning to our recommendations for 
prompt indictment and advancement for 
trial of cases of armed violence, we note that 
these recommendations lie within the admin
istrative competence of the United States 
Attorney. We urge the establishment of a 
system 1n his omce which will identify the 
repeated perpetrators of crimes of Violence 
and guarantee appropriate follow-up. 

We are aware that past efforts to identify 
and deal specially with the worst offenders 
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have not been successful. However, we are 
of the view that a system which singles out 
the worst offenders has merit in terms of 
crime control and can be successful if vigor
ously pursued by all concerned. 

It should also be noted that one of the 
serious impediments to speedy prosecution in 
the District of Columbia is delay in obtaining 
pretrial mental examinations. During the 
October call of the calendar the United 
States District Court learned that 171 de
fendants were awaiting mental examination. 
Further it was learned that the staff of St. 
Elizabeths Hospital was inadequate to 
handle the necessary examinations. 

Although there has been some increase in 
staff assigned to these mental examinations 
in recent months, it still is not adequate. 
The trial of some defendants is delayed for 
many months while they wait for 
examinations. 

This Panel appreciates the necessity for 
mental examinations and the need for thor
ough, adequate examination. However, we 
urge St. Elizabeths Hospital to assign ade
r-1 uate personnel to this service With a view 
to completing all examinations within 30 
days of the order of the court. If assigning 
personnel requires additional authorization, 
t.hat authorization should be requested and 
granted. 

Finally it should be noted that acceleration 
of case dispositions is going to put an in
creased burden on those who prepare pre
sentence reports. Thus there is the possibility 
of a backlog of persons awaiting sentence. 

Plainly a backlog pending sentence could 
be as dangerous as a backlog of persons 
awaiting trial. Those awaiting sentence can 
as easily commit additional crimes as those 
awaiting trial. Thus we urge action to ac
celerate preparation of pre-sentence reports 
including use of photo copies of prior reports 
With informal updating. We also urge the 
Oourts to utilize their authority to detain 
convicted defendants pending pre-sentence 
report and appeal. 

Expedited appeals 
In the District of Columbia it is not suffi

cient to bring a case on for trial promptly. 
The process of acceleration must continue 
through appeal. 

Approximately 90% of the defendants who 
are convicted in the United States District 
Court file appeals. Although the law permits 
detention of these persons, many of them 
are released on bail pending appeal and, as 
shown by the 1968 Judicial Council Commit
tee studies, those who are released on bail 
pending appeal have a 30% rearrest rate. 

We therefore recommend that the United 
States Court of Appeals expedite the appeals 
of defendants who are convicted of crimes 
of armed violence and who have more than 
one criminal case pending. 

Supervision of persons on bail 
Even assuming new systems for pretrial 

detention and accelerated prosecution, a large 
number of defendants will remain on the 
street for many months. These defendants 
are persons who may well be in need of 
supervision and rehabilitative services. Left 
with no supervision or guidance, they can 
and do turn to serious crime. 

For these reasons, this Panel concurs in 
the recommendations of the Judicial Council 
Committee on Bail and endorses the Admin
istration's legislation to expand the Bail 
Agency. The President correctly concluded 
that "Insufficient service by the Bail Agency 
is one of the contributors to crime by those 
on pretrial release." 

The Bail Agency should be able to take 
an active role in preventing crime among 
persons released on bail. It should have ade
quate staff and resources to supervise persons 
on bail, to aid in securing employment, to 
arrange third party custodians and, if neces
sary, to inform the court and the United 

States Attorney when a person on bail fails 
to comply With his conditions of release. 

Our pretrial release system should operate 
in a manner which better protects the public. 
Further the pretrial release period should be 
the beginning of supervision and rehabilita
tion for the defendants--<>ver 75% of whom 
are ultimately convicted. 

This Panel urges enactment of the Bail 
Agency legislation which is now before Con
gress. We also urge the Bail Agency and other 
governmental units to implement the many 
administrative recommendations of the Ju
dicial Council Committee on Bail. All of them 
have crime control merit. 

Fugitivity 
During the October review of pending 

criminal cases, the United States District 
Court learned that 221 defendants were fugi
tives and could not be brought to trial. These 
221 persons are approximately 1o-12% of all 
persons awaiting action by the court. 

The number of additional crimes which 
may be committed by these defendants has 
not been statistically measured. However, 
any listing by police of persons suspected of 
involvement in hold-ups always includes sev
eral fugitives. 

This Panel concludes that spec:l.al efforl 
should be made to locate all fugitives and 
bring them before the court. The United 
States Marshal should give priority to service 
of bench wa,rrants which are issued for fugi
tives. The Federal Bureau of Investigation 
should be brought in to assist whereever 
appropriate. 

The United states Marshal's office is woe
fully understaffed and doe!> not have the 
necessary manpower to devote a sufficient 
number of men to the task of apprehending 
fugitives. The Panel, therefore, also recom
mends th&t the United States Marshal's office 
be expanded in accord With the President's 
message of January 31, 1969 so that it can 
carry out its responsibility in apprehending 
fug.itll.ves. 

Court reorganization 
Thousands of words have been written 

about 1ihe need for a court system which oan 
efficiently, prompttly and fairly administer 
justice in the l)jstrict of Columbia. Numer
ous groups have concluded that the ina.de
qua.o:l.es of our court sys·tem are contributing 
to the crime problem in this city. 

The problems of our court sys·tem were 
first highlighted by the District of Columbia 
Crime Ooznn:ill3s1on. l't found that the d'ivi
sion of crimililal jurisdiction between the 
District of Columbia Oourt of General Ses
sions and the United States District Court 
had a detrimental effect on the handling of 
criminal cases. Oases bounced between 
courts Without real regard for public sa.fety. 
There were problems of allocation of judicial 
resources and schedules fur trial in one court 
oonfiicted With schedules in the other court. 
The Commission recommended a unified 
court system. 

Since that time, the District of Columb1a 
Judiaial Council Committee on the Adminis
tration of Justice has offered fa:r reaching 
reoommend:a.tions fur reorganization of the 
court system. 

Most recently, the United States Senate 
has acted on court reorganization proposals 
submitted to it by the Administration. These 
proposals call far transfers of jurisdiction 
from the United Stlaites Distriot Oour·t to a 
newly created Superior Court for the District 
of Columbia. They also provide for substan
tial increase in the number of j udg~ 
assigned to the newly cre81ted court. 

This Panel has reviewed the evidence con
cerning the need for court reorganization. 
We are persuaded that court reorganization 
is essential to adequate crime control in the 
District of Columbia. Only through thor
oughly reorganized, efficiently managed 
courts can we achieve our goal of sWift and 
certain justice. We therefore urge Congress 

to ehact the legislation which is before it 
as expeditiously as possible. 

Recommendations 
In sum, to make the criminal justice sys

tem more efficient in dealing with armed 
violence, this Panel recommends: 

1. Enactment of bail legislation to permit 
pretrial detention of certain defendants 
whom the court finds likely to commit addi
tional violent crimes 1f released 0..1 bail, 

2. Accelerating the disposition of cases of 
armed violence by expanding the individual 
calendar program, by prompt indictment, by 
decreasing time for mental exams and by 
speedier sentencing procedures, 

3. Expedited appeal in cases of persons 
charged with more than one crime of vio
lence, 

4. Development of better procedures to 
supervise persons on bail and to secure the 
return of persons who become fugitive, and 

5. Enactment of court reorganization leg
islation together With the proposed increases 
in judicial manpower and the creation of a 
court executive. 

Panel member William T. Finley, Jr., be
lieves that the pretrial detention of a de
fendant, even if accompanied by necessary 
Constitutional safeguards, should not ex
ceed 30 days, and that by far the more 
desirable way to handle the problem is to 
take every possible step to ensure speedy 
trial of dangerous defendants. 

Panel member Dean Paul Miller dissented 
from the Panel's recommendation concern
ing pretrial detention. His separate view is 
found in the Appendix to this report. 

NARCOTICS 

Though in the past narcotics addiction has 
seldom been connected with armed crime, it 
has become increasingly clear during the past 
two years that there is a direct relationship 
between drug abuse and the commission of 
armed crimes. 

During the Senate District Committee's 
hearings on narcotics earlier this year, testi
mony of law enforcement officials revealed 
that between half and three-quarters of the 
serious crime in the Washington area is 
drug-related. 

Subsequently, a study conducted by the 
District of Columbia Department of Correc
tions revealed that 45% of the suspects 
booked into D.C. Jail, who submitted to a 
urine test, over a one-month period were 
active narcotics users. 

A similar study was conducted between 
September 8 and OCtober 5 by the Metropoli
tan Police Department at the central cell 
block. During that period, 1,277 prisoners 
were processed through the cell block. Of 
those, 522 refused to be tested for narcotics. 
Of the 755 tested, 249~r 31 %-proved to be 
active narcotics users. 

Many of those suspects whose use of nar
cotics was revealed by both studies were 
then released on bond or personal recogni
zance to return to the streets and to drug 
addiction and crime. 

At a recent White House meeting on crime 
in the National Capital, Pollee Chief Jerry 
Wilson reported that an increased number of 
armed crimes were being committed by nar
cotics addicts. 

Chief Wilson indicated that many of these 
crimes were committed by narcotics addicts 
who were released on ball. He said: "There 
are, at this point, some 1,600 persons out on 
bail release, and our data ... indicates that 
about 50 % of these serious offenders are 
probably narcotics addicts. There is no ques
tion that the narcotics addict who formerly 
was involved strictly in crimes against prop
erty has moved to armed robbery. There is no 
question." 

There is absolutely no way to reduce drug
related crime as long as narcotics continue to 
flow freely into this area and the National 
Capital has no treatment programs for ad
dicts who commit crimes. 
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As three Presidential Commissions 1h the 

past six years have pointed out, simply send
ing an addict to jail does not solve the prob
lem. Because he will receive little or no treat
ment for his addiction in prison, he will be 
returned to the street still addicted and still 
in need of committing crimes to buy his 
drugs. 

There is absolutely no way that an addict 
can support his habit without turning to 
crime. It is not unusual for drug habits in 
the National Capital to cost more than $50 
a day. To get that money, an addict has to 
steal that much each day in cash or four 
times that much in merchandise. 

By the most conservative estimate, crimes 
committed by narcotics addicts cost the law
abiding citizens of the National Capital area 
upwards of $50 million a year. 

There is no question that addicts, who 
heretofore were involved in non-violent 
crimes , have turned to armed crimes and 
crimes of violence. One reason is that the 
1968 civil disorders so flooded the market 
with st olen merchandise that addicts found 
the prices were way down for the stolen goods 
they tried to peddle. As a result, they began 
turning more to cash crimes like armed rob
bery and bank robbery. 

Presently, the D.C. Government has no ade
quate treatment programs for narcotics ad
dicts arrested for serious crimes. The District 
is particularly lacking in treatment facilities 
for addicts released on bail or personal re
cognizance. Under current conditions, when 
an addict is released on bail or personal 
recognizance, he is free to roam the streets 
without any supervision. Then when his 
case comes up for adjudication, the judge has 
no alternative but to sentence him to prison, 
knowing that when he is released two, three, 
or five years hence, he is sure to commit 
more serious and violent crimes. 

According to Chief Wilson (at the White 
House meeting) , there is a great need for 
involuntary treatment for narcotics users 
pending trial. He said: "We need, more than 
anything else, other than bail reform, to 
institute the involuntary hospitalization of 
narcotics users. We need to take them off the 
street." 

Only in recent months has the District 
Government recognized the seriousness of 
its drug problems. It is essential that it move 
as rapidly as possible to establish treatment 
programs for narcotics addicts. In doing that, 
it should utilize and cooperate with ongoing 
private programs that have proven effective 
in the community. 

What is urgently needed is a system in 
which all persons arrested for serious crimes 
and crimes of violence are automatically 
diagnosed for drug addiction. If they are 
found to be addicted, they should not be re
leased on bail or personal recognizance. 
Rather, they should be immediately com
mitted to treatment pending trial. 

When they come to trial, this system must 
give the judge the option of proceeding as 
in any other criminal case and sentencing 
them to prison or committing them to treat
ment for the length of the sentence he would 
have received for the crime. If, at the end 
of the treatment period, however, the judge 
and the doctors feel an addict is still dan
gerous, the judge must have the power to 
keep him in treatment until he no longer 
poses a threat to his community. 

Treatment programs, however, are not 
enough on their own to end the narcotics 
crime crisis in the National Capital a.rea. 
That is especially true because past treat
ment efforts have produced poor results. It 
is essential that law enforcement officials 
concentrate their efforts on stopping tile flow 
of illegal narcotics into this region. That 
means the thrust of the law enforcement 
effort must be made against the major traf
fickers in narcotics who are responsible for 
bringing most of the drugs into this area. 

Until a major narcotics ring was cracked 

by law enforcement authorities this August, 
it had been 17 years since a major narcotics 
trafficker had been arrested in Washington. 

One of the problems law enforcement au
thorities have in getting evidence against 
major narcotics traffickers is that major 
dealers often do not even touch the drugs 
and keep themselves well insulated from the 
traffic on the street. 

As a result, to gather evidence aga.inst a 
major trafficker, it is necessary to get the 
small trafficker on the street to tell from 
whom he bought the drugs he was selling. 
That process must be repeated up the line 
until the major trafficker is finally identified 
and arrested . In other words, law enforce
ment officers need the cooperation of low
level persons involved in drug traffic in order 
to get evidence against major traffickers. 

One way this Panel feels such cooperation 
could be induced would be to rewrite existing 
n arcotics laws to include a penalty structure 
flexible enough that a trafficker who co
operated with law enforcers could receive less 
severe sentence than one who did not. 

In addition, the penalties under D.C. nar
cotics laws must be strengthened to make 
it unprofitable for anyone to traffic narcotics. 

It is also essential that sufficient education 
and preventive programs be developed to 
turn youngsters away from drugs before they 
actually begin using them. Resources of the 
public school system must be used in this 
effort. 

It is clear that armed crimes committed by 
narcotics addicts can never be reduced until 
the flow of narcotics into this city is cut off 
and adequate treatment programs are estab
lished to cure addict-criminals of their ad
diction. In order to accomplish that objec
tive, this Panel recommends: 

1. District of Columbia laws against traf
ficking narcotics should be substantially 
strengthened in an attempt to knock major 
narcotics traffickers out of the drug business. 
At the same time, those laws must remain 
flexible enough so that a judge can penalize 
a narcotics offender in accordance with the 
seriousness of his crime. In other words, he 
must be able to impose a tougher sentence 
on a professional criminal who is a major 
narcotics trafficker than a youthful drug ex
perimenter. The penalties should also be flex
ible enough to allow a judge to give a less 
severe penalty to a trafficker who cooperates 
with law enforcement authorities than to one 
who does not. 

2. District of Columbia law must be revised 
to require an automatic diagnosis for addic
tion of every suspect arrested for a serious 
crime prior to his being released on bail or 
personal recognizance. If the suspect is an 
addict he should be placed in treatment 
while awaiting trial of his case. Legal alter
natives must also be established to allow a 
judge to send an addict convicted of a seri
ous crime to treatment or to prison, as his 
case requires, instead of only to prison as ex
isting law requires. 

3. The District of Columbia must under
take massive treatment programs for drug 
addicts. This is the approach recommended 
by the President's D.C. Crime Commission, 
and, unless it is followed, there is little hop~ 
of ever reducing crime in the National Capi
tal area. 

4. The D.C. Government must establish 
extensive education and preventive programs 
in an effort to keep youngsters from experi
menting with drugs. 

CORRECTIONS AND REHABILITATION 

There is a definite relationship between 
Lhe failure of correctional institutions in 
the National Capital to rehabilitate serious 
offenders and the increase in armed crime. 

The correctional system in the District of 
Columbia has a prominent role in the crim
inal justice process. It is the designated 
agency for converting violent offenders to 
useful, productive, law-abiding citizens. As 

such, it has a special responsibility in helping 
to stem the rising tide of violent crimes 
committed in the city. 

Statistically, the dimension of the role of 
the correctional system within the criminal 
justice process is reflected in the following 
statistics: 

1968-nearly 9,000 offenders were com
mitted to D.C. Jail (most jail admittees were 
released after trial or court hearings) ; 2,500 
offenders were sentenced and transferred to 
institutions within the correctional system. 

Institutional population, Nov. 12, 1969 
Institution: Offenders 

Jail------------------------------ 1,122 Lorton conaplex ___________________ 1,202 
Youth center_____________________ 388 
Women's detention center_________ 91 
Penitentiary --------------------- 186 
Shaw residence____________________ 56 
Work release______________________ 127 
Lorton's minimum security________ 262 
Narcotics center___________________ 32 
Community treatment centers_____ 67 
Parole supervision: 

Adults ------------------------- 612 
Youths ------------------------- 16 

An index to the current effectiveness of the 
correctional system and the impact that it 
has on the crime problem in the District of 
Columbia is the number of persons who must 
be ret urned to prison for crimes comnaitted 
subsequent to their release 

A recent study completed by the Depart
ment of Corrections Planning and Research 
Division revealed that nearly 50 % of the 
persons released from the Lorton Reforma
tory-the main prison facility-during 1965 
were recommitted to ja.il for committing 
other crimes within three years of their re
lease. The rate of re-arrest accelerated at the 
end of the second year following release of 
persons from the institution.1 Moreover, 
among inmates who were released directly 
from the institution without supervision, 
i.e., parole or conditional release, the rate of 
recidivism reached 57 % . Obviously, such a 
performance record does not contribute to 
the reduction of armed crime in the city. 

The Panel's study of the D.C. correctional 
system revools that it lacks the essential 
resources and indeed the authority required 
for effective performance of its vitally ina
portant role--that of converting criminal of
fenders to useful law-abiding citizens in the 
community. 

It is the judgment of the Panel that, in 
order for the D.C. Department of Corrections 
to naeet its responsibility and help reduce 
violent crimes, it must be completely over
hauled. It must be provided with massive 
resources, modified correctional structure, 
more flexible authority to utilize correctional 
procedures in dealing with prisoners. Addi
tionally, bold and innovative changes must 
be instituted within the system that radically 
depart from traditional concepts and prac
tices of rehabilitation and offender manage
ment. The department must expand its plan
ning and research activity and seek the 
cooperation of universities and colleges in 
the city for oorrectional research projects. 

Finally, if the D.C. correctional system is 
to become an effective instrument in reduc
ing the crime rate in the Nation's Capital, 
its budget requests must be given a higher 
priority by the Congress a.nd top city officials. 

Resources 

The appalling resources of the D.C. cor
rections system reveal deficiencies at the 
threshold. The District of Columbia Jail 
where criminal offenders are committed to 
await trial is a disgrace to the Nation's Capi
tal. This archaic structure with a. capacity of 
700 is currently reeling with an overcrowded 
population of 1122.2 As other studies have 

Footnotes at end of article. 
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documented, the District of Columbia Jail is 
wholly without the psychiatric, psychological, 
social, counseling and correctional services 
minimally required for the treatment of 
inmates. It lacks sufficient personnel neces
sary for adequate security and safety of the 
community or the inmates.3 

This structure needs to be replaced at the 
earliest possible time with a modern pre-trial 
detention and diagnostic center where all 
male offenders, including juveniles, youth, 
and adults awaiting court action may be con
fined. This structure must be secure enough 
to protect the community and also provide 
a comprehensive program in which inmates 
may undergo a complete diagnostic study to 
determine if they suffer from physical and 
psychological illnesses. The facility should be 
fully staffed with highly trained correctional 
personnel, psychiatrists, psychologists, coun
selors and social workers and other experts 
necessary to diagnose the cause of and pro
vide treatment for antisocial behavior. 

Even persons released on bail should be 
required, as a condition of release, to report 
to the diagnostic center on an "out-patient" 
basis for diagnostic study and evaluation 
tests. Additionally, the institution should be 
equipped with drug treatment facilities for 
treatment of offenders addicted to drugs. For 
security purposes the facility should be 
equipped with the latest electronic devices 
for detecting escape attempts, and closed 
circuit television for extensive surveillance 
of inmates activity and conduct. It should 
be compartmentalized to accommodate with
out co-mingling juvenile offenders,4 young 
adult offenders and adult offenders. 

The Women's Detention Center is similarly 
deficient and overcrowded.6 This facility like
wise should be replaced. Females awaiting 
court action should be sent to a Women's 
Division of the new pre-trial detention and 

. diagnostic center. 
There is also need for a modern facility for 

convicted females requiring institutional 
care. This facility should be equipped with 
all the resources necessary for proper cor
rectional treatment in order tu maximize 
rehabilitative capability. It should be de
signed to accommodate, in addition, juvenile 
female offenders.8 

The Lorton complex, comprising the Re
formatory and the maximum security unit 
where adult male felons are confined, reflects 
the same deficiencies as the D .C. Jail. It is 
dangerously overcrowded with a population 
of 1500--about 200 over capacity. Security 
personnel are too few in number and insuf
ficiently trained. Moreover, the complex has 
neither the resources nor the programs to 
even begin converting felons into useful citi
zens. Academic and vocational training is 
below the minimal level.7 

The prison industry, an essential adjunct 
in the rehabilitative process, is out-dated and 
inadequately equipped to provide sufficient 
job training and meaningful time spent by 
inmates. 

These negative factors create an atmos
phere in which rehabilitative success is vir
tually impossible. The entire operation at 
Lorton may be characterized as a "warehous
ing" of offenders. Even classification of 
inmates is hampered by the lack of back
ground data and other pertinent informa
tion. As a consequence, diagnosis, classifica
tion and treatment prescribed, if any, for 
rehabilitating offenders are frequently based 
upon sketchy information obtained primarily 
from inmates. Obviously, this is a weak reed 
on which to predicate a course of treatment 
aimed at preparing offenders for returning 
to the community. 

The Lorton facility either should be re
placed, or its physical plant completely ren
novated and enlarged. It should be statred 
with counselors (including counselors for 
families of inmates), psychiatrists, psy
chologists, and correctional specialists es
sential for applying the full range o! treat-

ment and services necessary to rehabilitate 
the offenders to law-abiding citizens. The 
correctional treatment prescribed should be 
predicated on background data covering 
childhood to adulthood obtained and com
piled during the offender's confinement at 
the pre-trial detention and diagnostic 
center . 

Some academic and vocational training 
ought to be mandatory for all offenders dur
ing their confinement at the institution. 
Even older offenders, or those with short 
sentences, may benefit from this mandatory 
requirement if incentives are provided.8 

College training opportunities should be 
expanded for offenders who qualify and who 
show such aptitudes.9 

Prison industries, utilizing the latest tech-· 
niques, procedures and equipment, and in 
cooperation with private industry, would 
provide meaningful and useful on-the-job 
training for inmates. A full schedule of 
activities, including mandatory academic, 
vocaticnal and on-the-job training would 
leave no time for idleness among inmates. 
For diversionary purposes, this program 
should include sufficient recreational and 
hobby development. 

Rehabilitat ive goals such .as training, vo
cational skills, self-motivation, attitudes, and 
other pertinent goals should be established 
for each inmate under the direction of cor
rectional experts. When, in the judgment of 
correctional personnel, inmates have achieved 
these goals, and further, when in the judg
ment of these officials the inmates' release 
from confinement will not constitute a 
danger to the community, the director of cor
rections should be empowered to petition the 
court for reduction of the inmate's mini
mum sentence. By this procedure, the 
offender would become eligible not only for 
community-based treatment, but also for 
supervised parole.to 

For security purposes the new Lorton fa
cility should be equipped with the most 
mOdern electronic devices including closed 
circuit television to prevent escapes and 
provide adequate surveillance of conduct and 
activity of confined offenders. 

Misdemeanants requiring institutional 
care aJ"e presently confined in a minimum 
security unit at the Lorton complex (known 
as the Workhouse). Part of this facility is 
used by the Department of Health for the 
treatment of alcoholics. This facility, too, 
lacks the essential resources and skilled cor
rectional personnel necessary for rehabilitat
ing offenders confined. 

At present, most of these misdeameanor 
offenders are merely held until the expiration 
of their sentences. Application of proper re
habilitative treatment would prevent many 
of these offenders from graduating to the 
felony class.U Hence, an enormous opportu
nity exists for rehabilitating these offenders 
before they escalate to felons and become 
more dangerous risks to the community. 

The correctional treatment prescribed for 
these offenders should likewise be based on 
complete background data covering child
hood through date of offense; as well as the 
diagnosis developed at the Pre-trial Deten
tion and Diagnostic Center. 

For this treatment to achieve the maximum 
rehabilitative effect, more time may be re
quired than the average sentence given mis
demeanor offenders. For this reason, it should 
be a statutory requirement that misdemean
ants be committed to the Department of 
Corrections for an indeterminate period not 
to exceed the maximum sentence allowable 
under the statute-usually one year. Cor
rectional officials could then within that 
allotted time apply the full range of treat
ment, either institut ionally or community
based as the condition of the offender would 
indicate. 
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Here again, this facility should be pro
vided with the necessary resources in per
sonnel and equipment to provide academic 
and vocational training for maximizing its 
rehabilitative capability. 

A drug treatment program likewise should 
be available for offenders institutionalized 
in this facility. 

The most hopeful sign in the depressing 
and deplorable state of correctional institu
tions comprising the D.C. Correotions system 
is the Lorton Youth Center where young 
adult male offenders are sent for treatment.12 

While recent studies prepared by the De
partment of Corrections reveal th8it Youth 
Center has achieved 70 % success rate among 
offenders, it, too, is now overcrowded and 
needs additional treatment resources. 

The unit's optimum capacity is 300 in
mates. Currently, 388 young offenders are 
confined at the Center and its monthly intake 
is 12 offenders. At this rate of intake, the 
treatment services presently provided Will 
deteriorate resulting in a correspondingly 
lower success rate. 

To maintain and improve the high level 
of correctional services currently provided 
youth offenders, and to preserve the inter
personal relationships existing among staff 
and inmates, another facility for young of
fenders should be constructed. Moreover, ad
ditional treatment resources should be made 
available to the present facility. 

At present some youth referred to the Cen
ter have open felony charges pending against 
them. Officials at the Center believe this con
dition presents a formidable impediment to 
successful rehabilitation of these youths. 
This is so because the treatment program 
may be abruptly interrupted by another sen
tence which requires the confinement of the 
youth at the Lorton complex.13 Youths should 
not be sentenced to the Youth Center until 
all criminal charges pending against them 
are adjudicated. 

Modification oj correctional structure 
Paralleling the need for additional re

sources is the correlative need for modifica
tion of the correctional structure and the 
need for more flexible authority of offender 
management. 

Since the D.C. corrections system is the 
designated agency for converting criminal of
fenders to useful citizens, it ought to have 
the rehabilitative responsibility for all crimi
nal offenders. This would include juveniles,14 

youth and adult offenders under the um
brella of the correctional system. Separate 
divisions, of course, would be provided for 
application of correctional treatment to the 
several groups. 

The advantages flowing from this kind of 
integrated structure in the correctional sys
tem are threefold: 

1. It makes possible the continuity in 
knowledge and treatment services for all 
offenders irrespective of age. 

2. It avoids the fragmentation of correc
tional capability. 

3. It facilitates the shifting of correctional 
resources to juvenile and youth corrections 
in a deliberate effort to prevent youthful 
offenders from ascending to the prison and 
multiple recidivist level. 
The consequences of neglect or ineffective 
rehabilitative efforts for juvenile offenders 
are graphically manifested in the escalating 
rate of violent crimes in the city. 

Recent testimony by law enforcement offi
cials before the Senate District Committee 
revealed that 40 percent of crimes of violence 
are committed by juveniles. 

The flexible application of treatment serv
ices to all offenders which this kind of inte
grated program facilitates would enhance the 
correctional system·~ effectiveness in reduc-
ing crime in the city. 

Closely allied to 11he need for a broadened 
s1;ructure in the correctional system is the 
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necessity for more flexible authority !or 
offender management. 

A rational approach to offender rehabiUta
tion seems to dictate that all correctional 
services and offender treatment programs be 
integrated in one agency-the correctional 
department. (This is no less important than 
the broadened responsibility for the totality 
of offender careers, and the supportive 
rationale is equally applicable.) 

Under the panoply of the D.C. corrections, 
an array of correctional activities would be 
provided for offender rehabilitation. These 
would include--preventive correction pro
grams,lli first offender programs,16 offender 
rehabilitation programs,17 probation supervi
sion,18 institutional care (confinement), work 
release, study release, community-based pro
grams, parole supervision and conditional re
lease. To utlllze effectively this comprehen
sive range of correctional activities embraced 
within the department, correctional admin
istrators must have authority sufficiently 
flexible to allow them to treat each offender 
in accordance with his needs. Moreover, this 
kind of fiexibillty allows administrators to 
place offenders in program types that will 
yield the most effective result at the least 
cost. Recent studies conducted by the Plan
ning and Research Division, Department of 
Corrections, revealed that its community
based programs achieved a higher success 
rate among offenders at less cost than con
ventional correctional programs (prison 
confinement) . 

Currently, the Department of Corrections 
utlllzes Work Release programs and study re
lease programs which enable it to place mis
demeanants and felons who have served their 
minimum sentences in the community dur
ing the day and to confine them in jail, half
way houses or other community centers at 
night. Because of the high success rate 
achieved with the use of these programs, cor
rectional administrators, consistent with the 
necessity for protecting the public from 
criminal offenders, should expand these pro
grams to felons who with proper supervision 
in community-based programs could be con
verted into law-abiding citizens at no danger 
to the public safety. 

.Regarding offenders in this category, the 
Director of Corrections should be authorized 
to apply directly to court for a reduction of 
the minimum sentence.19 

As to mlisdemeanor offenders, the Director 
of Correctl.ons, and not the courts, should 
have the discretional authority to place 
these inmates in work release programs. 

Correction administrators are often con
stricted in their application of treatment of 
misdemeanants because of court sentences 
of these offenders to work release programs. 
While the decision to deprive a convicted 
offender of his liberty is a judicial function, 
the Correctional Administrator using well
developed diagnostic techniques and knowl
edge of the relative effectiveness of various 
treatments with dlfferent types of offenders 
should make the appropriate program assign
ment for sentenced misdemeanor offenders. 

As hereto before explained, in the discus
sion of minimum security resources for mis
demeanor offenders, courts should be statu
torily required to commit these offenders to 
the Department of Corrections for an in
definite period. Correctional officials would 
have the option to detain the person for the 
application of corrective treatment for the 
maximum time allowed by the statute. 

In sum, what the Panel endorses is the 
establishment of a system of jurisdictional 
sentencing, under which the court sentences 
an offender to the reconstituted Department 
of Corrections. The offender would then be 
under the jurisdiction of that department 
until his sentence runs out. The Department, 
however, in accordance wtih sound rehabili
tative practices, would have the fiexib1llty 
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to assign the offender as its sees fit to any of 
the programs under its jurisdiction-whether 
imprisonment or community based-so long 
as it is consistent with the public safety. 

Information, research and planning 
The response of the D.C. correctional sys

tem to the increase of violent crime will rest 
in part on the techniques of scientific 
management. 

The evaluation of existing correctional pro
grams, the development of new programs, 
and the ascertainment of cost benefits of 
the various treatment programs must be 
ongoing projects in the correctional system 
so that successful techniques may be iden
tified quickly and applied broadly in the 
system. 

The existing planning and research unit in 
the Department of Corrections is competent 
but inadequate for the expanded correctional 
system outlined in this report. This unit 
should be enlarged commensurate with the 
expanded responsibility of the Department. 
Additionally, the D.C. corrections system 
should seek the cooperation of all colleges 
located in the city for correctional research 
projects. Further, it should endeavor to 
utilize undergraduate and graduate students 
in the Departments of Social Work and Psy
chology as interns in community-based treat
ment programs. 

Budgetary consideration 
Because of the extremely prominent role 

the D.C. correctional system has in the 
criminal justice process, and the enormous 
impact it can have in reducing violent crimes 
in the city, its budgetary request for re
sources and capital improvement should be 
given priority status in the budgetary plan
ning and development for the city. 

The Panel was pleased to note the high 
priority status which the District of Colum
bia recently accorded the construction of a 
new jail. 

Recommendations 
In order to convert the correctional sys

tem in the National Capital into a model 
for the country, and a positive asset in the 
war against armed violence, the panel makes 
the folloWing recommendations: 

1. The existing D.C. Jail should be re
placed with a modern pre-trial detention 
and diagnostic center completely equipped 
with drug treatment facllities, the latest 
electronic detecting devices, and closed cir
cuit television. It should be fully staffed 
with correctional experts-security person
nel, counselors, psychiatrists, psychologists, 
social workers, and physicians. Funds for 
this fac111ty should be included in the D.C. 
supplemental budget for 1970. 

All background data pertaining to offend
ers from childhood to adulthood, including 
family circumstances, educatior_al history, 
medical history, employment record, police 
statement of offense, and pre-sentence re
ports should be made available to pre-tria! 
diagnostic center and accompany offenders 
during the period of their custody and treat
ment Within the system. This inform.a.tion 
should become a permanent record. 

Drug addiction tests should be mandatory 
for all persons committed to the D.C. pre
trial and diagnostic center. Arrestees, as a 
condition of release on bail, should have to 
report to the Center for outpatient diagnos
tic testing and evaluation and tests for ad
diction and drug treatment. 

2. The Women's Detention Center should 
be eliminated and all female inmates await
ing trial transferred to a women's division 
of the pre-trial and diagnostic center. A new 
modern facility for female offenders re
quiring institutional care should be 
constructed. 

3. The existing physical plant at the Lor
ton complex comprising the reformatory and 
maximum security unit should be replaced 
or extensively renovated and enlarged. It 

should be completely equipped with the 
latest electronic devices to detect escape at
tempts and closed circuit television for sur
veillance of inmate activity and conduct. 
It must be staffed with correctional ex
perts, security personnel, psychiatrists, psy
chologists, social workers, physicians and 
recreational specialists. It should require 
mandatory vocational and/or academic 
training for all inmates. Its program should 
include incentive awards for educational 
achievement in the form of release points 
that may be converted to "good time" days. 

Education should be supplemented With 
on-the-job training in meaningful trades. 
Prison training industries should be modern
ized with the latest equipment and proce
dures with the cooperation of private indus
try. Compone~t services should be under the 
control of the superintendent. 

4. The minimum security unit fur confine
ment of misdemeanants should be renovated. 

This facility should be staffed with cor
rectional experts, psychologists, psychiatrists, 
counselors, and social workers with adequate 
resources to apply a full range of correctional 
treatment to misdemeanor offenders. Mlsde
meanants sentenced to confinement should 
be placed in the custody of the Department 
of Corrections for an indetei'minate period 
not to exceed the maximum sentence allow
able under the statute. 

Vocational and/ or academic training should 
be made mandatory for all inmates. There 
should be appropriate incentives for educa
tional achievement in the form of release 
points convertible to good time days. 

5. The population of the existing Youth 
Center should be limited to 300 inmates. 
Another Youth Center with the same capac
ity should be constructed. 

Additional treatment resources for the ex
isting Youth Center in terms of counselors, 
vocational and academic instructors should 
be provided. 

6. Community-based programs that have 
achieved a lower recidivism rate should be 
expanded. 

7. All rehabilitative services and treatment 
programs, including preventive correction, 
first offender counseling programs, probation 
supervision, institutional care (confinement), 
community-based programs, work release, 
study release, and parole and conditional re
lease, should be integrated under a reconsti
tuted D.C. Department of Corrections. 

Such a reconstituted Department of Cor
rections is necessary for the system of juris
dictional sentencing the Panel endorses to 
be implemente·d. The jurisdictional sentenc
ing system will allow the Department of 
Oorrections to assign an offender in accord
ance With sound rehabilitative practices to 
any of its programs--whether imprisonment 
or community based--consistent with the 
public safety. 

The probation department should be con
verted to a pre-sentence reporting unit for 
the Court. The rehab111tative responsiblllty 
of the D.C. correctional system should be 
broadened to include all offenders, including 
juveniles, young a.dult and adult offenders. 
Divisions within the correctional system 
should be created to avoid co-mingling of 
juveniles with other offenders. 

8. Correctional administrators should be 
allowed statutorily to apply to the courts for 
reduction of minimum sentence for felony 
offenders who have achieved rehabilitative 
goals, responded to institutional treatment, 
but who are not eligible for community
based treatment and/or parole. 

9. The name of the Department of Correc
tions should be changed to the Department 
of Correctional Services or the Department of 
Corrections and Rehabilitation. 

10. Correctional administrators instead of 
courts should be granted the discretion to 
place misdemeanants in work release pro
grams. 

11. The planning and research unit in the 
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Department of Corrections should be ex
panded commensurate with the Department 
of Correction's expanded integrated structure 
and enlarged rehab111tative responsibility. It 
should seek the cooperation of all colleges 
and universities based in the city in correc
tions research projects and the utlllzation of 
graduate and undergraduate students in 
community-based and institutional pro
grams. 

12. Congress and city officials should ac
cord the budget requests of the Department 
of Corrections a high priority in their budg
etary planning. 
FIREARMS CONTROL AND MANDATORY MINIMUM 

SENTENCES 

This Panel believes that any meaningful 
attempt to reduce armed violence must in
clude strict controls over the possession and 
use of firearms. Those controls must incor
porate the registration of every firearm and 
the licensing of every firearms owner. 

This Panel believes that, in this report, it 
is not necessary to document again the case 
for registration of firearms and licensing of 
firearms owners. Three Presidential Com
missions-the President's Commission on 
Law Enforcement and the Administration of 
Justice, the President's Commission on Crime 
in the District of Columbia, and the National 
Commission on the causes and Prevention 
of Violence-have, during the past five years, 
given close scrutiny to the subject of crimes 
committed with firearms. 

All three have concluded that the most 
effective method of reducing crimes commit
ted with firearms is the registration of the 
weapons likely to be used in the commission 
of those crimes and the licensing of the 
owners of those guns. Indeed, the latter two 
of those three commissions have even gone 
so far as to suggest that in the case of hand 
guns, only those who can demonstrate a legit
imate need be allowed to possess them. 

The cost of registration and licensing 
One aspect of registration and licensing, 

however, that the Panel does feel compelled 
to comment upon is the cost which the com
munity would incur if such a system were 
instituted. Though alarmists have suggested 
that the cost of registering firearms and li
censing firearms owners would be astronom
ical, more reasonable estimates have shown 
that the cost is not exorbitant. In any event, 
it is evident that th'e cost of a registration 
and licensing system must be balanced 
against the cost of firearms crimes against 
society. 

Even a small reduction in the amount of 
armed crime would more than make up, from 
a cost effectiveness standpoint, for the cost 
of adininlsterlng a system of registration and 
licensing. The cost to the Nation's Capital 
of not having effective gun controls is 
measured in terms of extra police time, extra 
prosecutorial time, and extra prison space. It 
is measured in terms of the loss of earnings 
that results when a bread-winner is wounded 
in an armed robbery, the cost in terms of 
increased welfare payments when the head 
of a household is killed, and the cost of 
the value of property stolen or destroyed in 
armed crimes. 

By far the cheapest approach to the prob
lem of armed crime is to prevent it rather 
than to attempt to solve it after it occurs. 

Moreover, those who argue against regis
tration and licensing solely on a dollars and 
cents basis totally disregard the more im
portant values of living in a community free 
from the fear of armed crime and without 
the inestimable price of the human tragedy 
exacted by the high rate of firearms crime. 
In dollars- and cents, what are 126 lives 
worth? 20 

Firearms and serious crimes 
There is no question that firearms are the 

principal weapons used in the most serious 
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and tragic crimes. As the National Commis
sion on the Causes and Prevention of Vio
lence (the Eisenhower Commission) re
ported: 

"The deadliness of firearms is, perhaps, 
best illustrated by the fact that they are 
virtually the only weapons used in the kill
ings of police officers. Police are armed. They 
are trained in the skills of self-defense. They 
expect trouble and are prepared for it. Yet, 
from 1960 to 1967, 411 police officers were 
killed in the course of their official duties-
76 of them in 1967 alone. Guns were used in 
96 % of these fatal attacks on police." 

Firearms also play an increasingly deadly 
role in the commision of armed robberies: 
The Eisenhower Commission pointed out that 
one of every three robberies nationally was 
committed with a gun, and the "fatality 
rate of the victims of firearms robberies is 
almost four times as great as for victims of 
other armed robberies." During the first six 
months of this year, firearms were used in 
52.9 % of all the robberies, 73.7 % of all the 
aggravated assaults, and 72.3 % of all the 
mur<iers in the National Capital. These per
centages increase drastically every year. In 
Calendar Year 1968, firearms were used in 
46.8 % of the armed robberies, 37.3 % of the 
aggravated assaults, and 57.8% of the mur
ders committed in the National Capital. 
The District of Columbia firearms ordinance 

Last year, the District of Columbia City 
Council passed firearms regulations for the 
National Capital. These regulations took 
effect on February 15 of this year, and re
quired the registration of firearms, at a cost 
of $2 per weapon, and set requirements for 
the sale and possession of firearms and 
ammunition. 

Conviction of a non-dealer for violation of 
this ordinance carries a maximum fine of 
$300 or imprisonment for not more than ten 
days. Conviction of a gun dealer carries a 
fine or not more than $300 or imprisonment 
for not more than 90 days. 

This Panel believes that the D.C. City 
Council should re-evaluate that ordinance 
to determine if it imposes hardships on citi
zens that do not serve a cor.responding law 
enforcement interest. 

In particular, the ordinance should be re
viewed and, if necessary, revised to insure 
that any firearms owner adversely affected 
by the implementation of the ordinance can 
obtain speedy judicial review of his case. In 
a<idition, the ordinance should be reviewed 
to ascertain that the standards it sets for 
the possession of firearms are precise and 
not susceptible to discretionary abuse. I! 
there is unnecessary vagueness, it should be 
eliminated and specific standards should be 
established governing who can and who can
not possess firearms. 
A more effective firearms law for the District 

of Columbia 
Because the power of the City Council to 

impose penalties in an ordinance is restrict
ed, this Panel believes that Congress, in its 
capacity as the legislative body for the Na
tional Capital, must pass a law requiring 
registration of every firearm and licensing of 
every firearms owner in this city. Only in this 
way can adequate penalties be imposed to 
punish those who fall to comply with fire
arms regulations. 

At the same time, however, consistent with 
sound law enforcement practices, this law 
should not preclude the enumeration of a 
"bill of rights" for sportsmen. This, the 
Panel feels, would be desirable in order to 
assuage the fears of those who feel that 
effective gun controls inevitably lead to an 
end to the use of guns for legitimate sport
ing purposes. 
The registration of all guns; the licensing 

of all firearms owners 
There are several reasons why this Panel 

believes that all firearms-rifles and shot
guns as well as hand guns-must be regts-

tered and all gun owners licensed. They 
include: 

1. The cost and inconvenience to those 
who have to register long guns or obtain li
censes to use them is sllght when balanced 
against the gains for the publlc safety. 

-2. The purpose of registration and Ucens
ing is to keep cr1Inlnals, insane persons, drug 
addicts, and others who cannot be trusted to 
use firearms responsiply, from possessing 
guns. Even though long guns are primarily 
the weapons of sportsmen, in the hands of 
a criminal, an insane person, or a drug ad
dict, long guns are deadly weapons that are 
likely to be misused to the detriment of 
society. Registration of all long guns, and 
licensing of t heir owners, is the only mean
ingful way to control and prevent the mis
use of such weapons. 

3. Long guns are the weapons of assassins, 
and, increasingly in civil disorders, of snipers. 

4. When restrictions are imposed on the 
possession and use of hand guns, long guns 
are likely to become the weapons of the 
armed criminal. It takes lit tle effort to con
vert a long gun into a concealable weapon 
by sawing off its stock and its barrel. 

Cheap, unsafe handguns 
Beyond the general requirements of the 

registration of all firearms and the licensing 
of all firearms owners, special controls should 
be imposed on one category of firearms. 

It is clear that a high percentage of armed 
crimes are committed with cheap, unsafe 
hand guns that have little value to anyone 
with a legitimate need for a firearm. Those 
cheap hand guns, often referred to as "Satur
day night specials", are not even dependable 
weapons. Most are available on the market 
for less than $50 and often for less than 
$20. No self-respecting sportsman would have 
one. 

Until last year, the primary source of these 
guns was Western Europe. After the passage 
of legislation last year prohibiting the im
portation of such weapons, domestic manu
facturers have begun to make and distribute 
them in great numbers. 

The Panel conducted a study of b and guns 
confiscated by police during the period be
tween September 1 and November 1 of this 
year. That study revealed that the vast 
majority of those guns-between 70 and 
80 %-were of the cheap, unsafe variety. They 
were, by and large, of such poor quality that 
police, security officers, or store owners in
terested in protecting private property would 
find them too undependable to use. n 

There is little justification for the con
tinuation of the manufacture and sale of this 
variety of weapon. This Panel believes it 
desimble to establish standards (metallurgic, 
safety, and cost standards) to differentiate 
between hand guns that are used by sports
men and others with a legitimate need for 
hand guns and the "Saturday night special", 
the principal purpose of which seems to be 
the perpetration of violent acts against 
society. 

Hand guns that cannot meet these stand
ards, once they are established, should be 
taken off the market. The manufacture and 
sale of these weapons should be prohibited. 
Proper compensation should be given t o those 
dealers who are forced to turn in supplies of 
such weapons. Hand guns of this type that 
are currently in the public domain should 
be condemned and, 1f not relinquished for 
compensation, confiscated. The Panel recom
mends a grace period-perhaps six months
during which owners who voluntarily turn 
in such guns wlll be paid the original cost or 
present fair market value-whichever is 
higher--<>! their guns. After the grace period 
elapses, guns of this type stlll outstanding 
should be confiscated, and their possession 
made a criminal offense. 

Mandatory minimum sentences 
Present D.C. law calls for mandatory mini~ 

mum sentences and increased prison term.l 
for criminals convicted for the second tirot 
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of armed crimes or crimes of violence.22 That 
law allows a judge to sentence a second 
offender for an armed crime to up to life im· 
prisonment. Present D.C. law also has a provi
sion which states that any person who kills 
another person while committing or attempt
ing to commit an armed crime of violence is 
guilty of first degree murder. 

The sentences handed down for armed 
crimes or crimes of violence by the U.S. 
District Court average, in practice, in excess 
of t he mandatory minimum prescribed in the 
D.C. law. The mandatory minimum for sec
ond offenders convicted of armed robbery, 
for example, is two years. The average sen
tence handed down for robbery during fiscal 
year 1968 by the District Court judge was 93 
months-or just short of eight years. In other 
words, the judges were handing down sen
tences for robbery nearly four times as harsh 
as the mandatory minimum sentence pre
scribed by law for armed robbery on the 
second offense. 

A more relevant question is whether crim
inals convicted of armed crimes actually 
serve their sentences or whether they are re
leased from prison after serving only a small 
portion of them. The study conducted by the 
Department of Corrections revealed that con
victs sentenced to prison for robbery and 
released during fiscal year 1966 served 58.6 % 
of the time for which they were sentenced. 
Those 80 releasees were sentenced an average 
of 816 years in jail. They served an average 
time of five years apiece. It appears that in 
the case of other offenses as well , those con
victed of armed crimes are, on the average, 
actually serving greater sentences than pre
scribed by the mandatory minimum provi
sions of existing law. 

The Panel believes, in general, that the dis
advantages of mandatory minimum sentences 
on the first offense outweigh the advantages. 
Mandatory minimum sentences, for example, 
impair the fl.exibilty of the court in dealing 
with suspects accused of serious crimes. 

In addition, mandatory minimum sen
tences often inhibit the prosecution from 
prosecuting or a jury from convicting a sus
pect who perhaps does not deserve to be 
sentenced to a long prison term because of 
the "sympathetic" circumstances surround
ing his misdeed, even though he may be 
guilty of crime. 

One alleged advantage of minimum man
datory sentences is that dangerous suspects 
are removed from the street for a consider
able period of time. However, until the cor
rectional facilities and post-conviction super
visory procedures are substantially improved, 
this advantage may turn into a disadvantage 
in the long run, especially since 95 % of those 
sentenced to prison are eventually rel~ased. 
Another section of this report reveals in 
detail that a long stay in a penal institution 
often results in the convict's being a more 
hardened criminal on his release tha n he 
was when he entered the institution. 

Another alleged advantage to minimum 
mandatory sentences is the deterrent factor 
on criminals. With the backlogs in the courts 
that exist today, however, it is questionable 
whether a long minimum mandatory sen
tence looming over the head of a p<.:!rson 
arrested for an armed crime wlll deter him 
from committing other crimes while he is 
out on baiil, or will, in fact, contribute to 
his committing additional crimes. It is the 
opinion of this Panel, that in the absence of 
speedy trials or pretriaJ. detention, mandatory 
minimum sentences actually contribut e to 
the commission of additional crimes since 
suspects who have been arrested for one of
fense, and who feel they are certain to go 
to prison for a long time anyway, frequently 
are disposed to "live it up" during the 
months of pretrial freedom. This reckless at
titud~ results in additional crimes of vio
lence. This tendency is reinforced by the 
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belief that any e.ddit iohai crimes of vioienee 
committed will resuit iii concurrent sen
tences . This P anel feels that a better system 
woUld be one that first, produces speedy 
trials, and second, places a premium on a 
suspect's keeping his record clean while 
awaiting trial. 

Recommendations 
To reduce armed violence in the National 

Capital, this Panel recommends the following 
steps be t aken concerning firearms controls 
and mandatory minimum sentences: 

1. Immediate steps must be taken to take 
cheap, unsafe, undependable hand guns out 
of circulation. Standards must be developed 
immediately to isolate these guns. The man
ufacture and sale of such guns should be 
made illegal. After a grace period-perhaps 
six months--during which owners of such 
guns shall be compensated for voluntarily 
turning them in, all outstanding cheap hand 
guns should be confiscated. Thereafter, their 
possession should be illegal. 

2. The D.C. City Council should re-evaluate 
the gun regulation it passed last year in order 
to de termine that 1t protects the public 
safety and that it is n ot unfair to those 
who h ave a. legit imate need and use for guns. 
After that re-eval uation, t hat ordinance 
should be revised if necessary. 

3. In order to provide adequat e sanctions 
in the District of Columbia for violation of 
gun controls, Congress as the legislative body 
for the National Capital sh ould enact a law 
requiring the regist ration of all firearms and 
the licensing of all firearms owners. Only in 
this way can adequate penalties be imposed 
to punish those who fail to comply Wit h 
firea.rms regulation s. At the same time, con
sistent with sound law enforcement r.ractices, 
t~1is law should not preclude the enumera
tion of a "bill of rights' ' for sportsmen. 

4. The mandat ory minimum sentences for 
second and subsequent offenders now on the 
books were written into law in 1967 and 
should be tested fur ther before they are 
changed. The flexibil ity of the court should 
not be impaired by new legislation requiring 
mandatory minimum sentences on the first 
offense, especially since the felony court tn 
the District has continually imposed sen
tences stronger than the mandat ory mini
mums required by laW. As a result, nanda
tory minimums ate seldom imposed and will, 
in effect , hamst ring the court in its 
sentencing procedures. 

Panel members Herbert J . Miller, Jr., 
Thomas A. Flannery and Luke Moore agreed 
With the recommendatiohs of this section, 
but submitted additionaJ. views concerning 
these firearms recommendations. In addition, 
Panel members James C. Slaughter and Wil
liam E. Rollow dissented from the recom
mendations concern ing firearms. The separate 
views of Panel members Miller, Flannery, 
Moore, and Rollow appear in the appendix to 
this report . 
APPENDIX A. SEPARATE VIEWS ON t'lll!lTltiAL 

DETENTION 

(Dean Paul E. Miller dissented With the 
Panel's recommendation concerning preven
tive detention. He submitted the following 
dissenting opinion:) 

The concept of pre-trial detention em
bodied in this report is unc:mstitut ional for 
a number of reasons. Many of which are 
obvious even to the non-practicing lawyer 
with no particular expertise in criminal pro
cedure. To attorneys, such as myself, who 
have practiced, taught and writ ten about 
crimin al procedure and the constitution, it 
is clear that the subt ler aspects of this sec
tion are equally unconstitut ional. 

In partial explanation of my objection to 
this proposed legislation , let me state for 
your consideration the following: 

( 1) I believe that the presumption of in
nocence which attaches to the defendant in 
all criminal prosecutions is more than a mere 
evidentiary rule protectling the defendant in 

a criminal trial. It is my view, together with 
a great many others, that the presumption 
of innocence is not so much an evidenti.uy 
rule as one protected by the due process 
clauses of the 5th and 14th Amendments. It 
is inconceivable that this could be otherwise 
in light of our national heritage of fairness, 
our concepts of "ordered liberty," and our 
traditional refusal to jail persons because of 
anticipated but as yet uncommitted crimes. 

The statute of Westminster of 1275, the 
Bill of Rights in 1688, the Judiciary Act of 
1789 and the 8th Amendment are a historical 
line clearly demonstrating that a defendant 
has a pre-trial right to bail. The great body 
of law trea.ting of due process from Palko v. 
Connecticut through Griswold v. Connecti
cut indicate that pre-trial detention without 
bail Viola.um our traditional concepts of due 
process advanced by such noteworthy justices 
as Cardozo, Frankfurter and Harlan a.nd 
this great body of la.w, likeWise, makes it 
clear thS~t this particular section of legisla
tion proposed is infected with unconS>titu
tionallty; 

(2) I further believe th<at the proposed 
section Violates an accused'S 6th Amendment 
right to counsel which not only guarantees 
thaJt he wm have counsel present during the 
critical stages of the criminal proceedings 
but alSo consistent with Powell v. Alaba.ma., 
that he shell have effective a.stistance of 
counsel, meaning that a defendant &hould 
have access to his attorney in the prepara
tion of his case M well as the opportunity 
to pa.rticipa.te in preparing his defense; 

(3) Under th~ 5-th Amendment "No person 
shall be held to answer for a. capital, or 
othttrWise infamous crime unlest on a 
presentment or indictment of a Grand Jury, 
. . .'' It appears to me that the effect of 
this "pre•trial derention of certain defend
ants who pose a danger to th~ community" 
would Violate a defend.ant's rlght to have 
these matters resolved by a finding of prob
able cause by a. duly constituted Grand 
JuTy; 

( 4) It is true, that there is no definitive 
case law holding tha.t the 8th Amendment 
precludes pre-trial detention but there 1s 
very ~:>trong language in Sta.ck v. Boyle and 
Williamson v. United States, Which indicate 
thrat the 8th Amendment would make this 
proposed section on pre-trial detention 
unconstitutional. 

In Stack v. Boyle the Court stated, "From 
the passage of the Judiciary Act of 1789, 1 
Stat. 73, 91, to the present Federal Rule of 
Criminal Procedure, Rule 46(a) (1), Federal 
Law has unequivocally provided that a per .. 
son arrested for a non-capital offense shall be 
admitted to bail. This traditional right to 
freedoM before conviction permits the un
hampered preparation of a defense, and 
serves to prevent the infliction of punishment 
prior to conviction ... Unless this right to 
bail before trial is preserved the presumption 
of innocence, secured only after centuries o! 
struggle, would lose its meaning." 

Further, in Williamson v. United States the 
Court stated, "If I assume that defendants 
are disposed to commit every opportune dis• 
loyal act helpful to communist countries, it 
is still difficult to reconcile With traditional 
American Law the jailing of persons by the 
Courts because of anticipated but as yet 
uncommitted crimes." Finally, in Carbo v. 
United States the Court stated " ... the 
imperatives of the Constitution ... require 
that the right to preconviction bail be 
honored." 

Therefore, I submit that the proposed sec
tion is incurably unconstitutional. But, even 
if it were constitutional, I still could not 
support it for practical, humane and policy 
reasons. In my judgment, the punitive as
pects of detention are a high price in a free 
society to pay for false security. Our jails 
are unspeakably bad, pleas of guilty are, as 
we all know, easily induced under such con
ditions, inmates are more easily compelled to 
"cooper~te" a~ainst qth~r felons and with the. 
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government, and defendants have already, in 
this jurisdiction, been illegally sent to jail 
by judges who for punitive reasons wish to 
give a defendant "a taste of jail." The cost 
of detention as it relates to the defendant 
and his family is unspeakably high in a 
community where the defendants are already 
the poorest, and on this issue, I see preven
tive detention as another factor producing 
more crime that it can ever eliminate. 

These are practical reasons. On the issue 
of justice, I see two dangers pointed up 
by statistics compiled by the Vera Founda
tion in New York and "Bail in the United 
States: 1964--Report of the National Con
ference on Bail and Criminal Justice": 

(1) It was revealed that persons who are 
detained pre-trial are more likely to be con
victed than persons released on bail; 

(2) It was shown that persons who are 
released on pre-trial bail are more likely to 
receive probation, lesser sentence, and parole 
than those who are detained pre-trial; and 

(3) cost to the government. 
For these reasons and others which I will 

not put in writing, I cannot in good con
science recommend this approach to solving 
the violence problem that exists in these 
United States, and I predict with certainty 
that the adoption of such legislation will 
lead to further violence and an alienation 
of an important section CYf this community. 

APPENDIX B. SEPARATE VIEWS ON FIREARMS 
CONTROL 

(Panel members Thomas A. Flannery and 
Luke Moore submitted these supplemental 
views concerning regulation of firearms:) 

Registration of guns seems to be of limited 
law enforcement value. Any criininal who 
wishes to obtain a gun can easily do so on 
the black market, despite any registration 
law. However, we support legislation requir
ing registration of guns so long as such 
legislation would take proper cognizance of 
the right of law abiding, responsible citizens 
to possess guns for sporting use and their 
self protection in their homes. 

(Panel Member Herbert J. Miller, Jr., sub
mitted additional views concerning the 
Panel's recommendation on firearins control. 
His views were joined by Panel Members 
Frederick H. Evans, William T. Finley, Jr., 
Dean Paul Miller, and Quinn Ta.mm. Mr. 
Miller's views follow: ) 

I endorse all of the provisions of the ma
jority report regarding firearins control. 

In addition to the majority recommenda
tions, however, I believe the Panel should 
endorse the recommendations of the Presi
dent's D.C. Crime Cominission and the Na
tional Cominission on the Causes and 
Prevention of Violence (the Eisenhower Com
Inission) regarding handguns. Both of these 
cominissions recommended that a person be 
required to show an affirmative and legiti
mate need before being issued a license to 
possess a handgun. The implementation of 
this recommendation, in my view, would 
materially strengthen the efforts of law en
forcement authorities to reduce armed 
crimes of violence. 

Dissenting views of William E. Rollow 
I respectfully dissent from the views of 

the majority on FireariUS Control and Man
datory Miniinum Sentences. 

At the outset I should like to make crystal 
clear one point: virtually, every law-abid
ing citizen owning a firearm, including those 
in the District, shares an overriding desire 
to try to find some way to put an end to or 
to reduce armed and violent crime and the 
senseless death from dangerous instruments. 
No dollar cost is too high; huxnan suffering 
and lives cannot be measured in dollars. 
Those who ligitimately own and use firearms 
are outraged over their misuse by the crim
inal element, and it is unfair to represent 
them as interested only in saving money or 
callous to crime. If I believed the majority's 
proposals in this regard were a reasonable and 
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effective crime deterrent, I would support 
them. I do not. 

The majority urges, in essence, a com
prehensive federal criminal (felony) law call
ing for: 

1. Registration of all firearins; 23 

2. Licensing of all firearins owners;24 and 
3. A legislative ban on the manufacture, 

sale, possession; and confiscation of all hand 
guns, deemed to be "cheap, unsafe" ones. 

It is just plain foolishness to expect that 
criminals, felons, assassins, paranoids and 
other social Inisfits who should not own guns 
are going to step forward to. turn in their 
weapons or incriminate theinselves. If this 
class believed in law and order, we would 
not have a crime problem. Indeed, the 
Supreme Court has ruled that such un
desirables cannot be compelled to so come 
forward. 25 

The Metropolitan Police Department sta
tistics reveal beyond peradventure that the 
rifle and long shotgun are not crime 
weapons (See Exhibit A). They were used in 
less than 1% of murders, were involved in 
no manslaughters, were used in less than 1% 
of armed assaults, and less than 1% of 
robbery, respectively. Knives, blunt instru
ments, and the human hands were used far 
more often in crime (Exhibit A). 

The discretionary fireariUS registration and 
licensing law passed by the City Govern
ment has been a failure.26 About 26,500 fire
arms have been registered under the com
pulsion of the new law (which calls for 
licenses requiring proof of "need", and law
fulness of "intended use"), wheras about 
75,000 originally had been registered at time 
of purchase voluntarily. Armed crime has 
skyrocketed.27 In short, the law-abiding com
plied or moved either hiinself or his guns 
elsewhere; the criminals ignored it. 

The majority points to the Reports of three 
Presidential Commissions, and particularly 
the Eisenhower Commission Report, as sup
porting their views as to registration and 
licensing of firearms.28 This is not wholly ac
curate. The Eisenhower Report did not adopt 
a philosophy antagonistic to rifles, shotguns 
and their owners. It concluded that long 
guns were overwheliningly used for legiti
mate purposes, and that their owners were 
decent people. It repudiated the concept of 
registration of long guns (sought by the 
majority); it urged instead a system of 
owner Identification Cards for owners of long 
guns. 

As anti-crime legislation, the proposed Fed
eral licensing-registration law of the ma
jority will, I fear, prove just as much of a 
failure as has the City Council's law. As anti
gun legislation,29 the proposed federal regis
tration and licensing programs may prove 
successful in harassing and oppressing the 
overwhelming majority of decent law-abiding 
folk who own and use their firearms safely. 

I disagree, also, in part with the views of 
the majority on minimum mandatory sen
tences. I concur that as to a first convi.ction 
there should be judicial discretion. But as 
to criininals who habitually misuse firearms 
or other dangerous weapons, I favor severe 
minimum mandatory sentences. The law
abiding should not be oppressed, while the 
habitual criminals are sheltered. 

I concur, also, with the concept of restrict
ing the further manufacture, sale and posses
sion of the dangerous imported or cheaply 
made domestic hand gun (as distinguished 
from safe hand guns which are purely inex
pensive in price). Consideration should be 
given to the adoption of a firearms "proofing 
standard" or imposition of excise taxes on 
the manufactures of these unsafe weapons. 
I disagree, however, with the program of 
confiscation of such implements from the 
law-abiding, urged by the majority. The law
abiding should be encouraged to get rid of 
their unsafe hand guns or, indeed, to sell 
them to the government; not because these 
good people constitute a danger to society, 

but rather because their firearms may be 
inherently unsafe. 

I have set forth my views for proposed 
legislation as Exhibit B. 
EXHIBIT A. PROPOSED REVISIONS TO THE DIS

TRICT'S GUN LAWS 

1. Section 22-3203 D.C. Code, as amended, 
should be expanded by bar possession or 
ownership or sale of either a pistol, or rifle 
or shotgun to: 

a. drug addicts; 
b. convicted felons; 
c. adjudicated mental incompetents; 
d. minors (18 for a hand gun; 16 for a 

long gun); 
e. aliens illegally in the United States; 

and 
f. known agents of foreign powers. 
There should be a Review Board, composed 

of one member of the Police force, a member 
of an accredited rifle, pistol or shotgun orga
nization and a third private citizen, which 
should be empowered to waive the restric
tions against ownership for cured addicts, 
reformed felons and cured mental incom
petents. This Panel should have the right 
to impose conditions upon the waiver, such 
as waiving the restrictions to a reformed 
felon only to possess, say, a sporting shotgun. 

There should also be a savings clause per
mitting minors to have weapons in their 
possession if they are in the custody of a 
qualified adult or if they are engaged in a 
supervised bona fide target or hunting activ
ity (this type of clause is needed to protect 
the Boy Scouts, NRA, Skeet Shooting, Trap 
Shooting, and similar instructional pro
grams) as well as to allow a parent to take 
his son hunting or to target shooting. 

2. The hand gun W'hioh is inherently dan
gerous to the user is demonstratably the 
favorite (70 % ) weapon used in armed crime. 
Its further sale should be restricted as is the 
machine gun and sawed-off shotgun. Because 
of the difficulties in defining the class of 
weapon (either by proofing, tensile strength 
of metal, etc.), the problem Inight be best 
resolved by a nationwide statute which im
poses a federal excise tax of $60 on all non
target, non-sporting and non-premium de
fensive hand guns. (The domestic manu
facturers and makes of premium hand guns 
are relatively well known, and include the 
Colt, the Smith & Wessen, the Luger, and 
Hight Standard, and others; foreign che31p 
hand gun imports are already controlled by 
the Gun Control Act of 1968.) Owners of 
these defective and dangerous hand guns 
should be encouraged to voluntarily sell 
them to the government for their fair value. 
I oppose confiscatory remedies as to the law
aJbiding. 

3. Section 22-3204 which covers the carry
ing of concealed pistols or other weapons ca
pable of being concealed should be enlarged 
to cover the following: the possession, carry
ing, or transportation in any public place or 
public street in the District of Columbia of 
long guns (rifles and shotguns) should be 
prohibited unless the long gun is unloaded 
and either broken down and encased in a suit
able gun case; or if in a vehicle, then un
loaded and locked in an appropriate baggage 
compartment thereof; or if no such compart
ment exists, then unloaded and securely 
locked in an automobi.J.e in a truck type rack. 

4. An optional voluntary firearms travel 
perinit should be authorized issuable by the 
TreaiSury Department, at no cost to any per
son so desiring, and who is not disqualified 
(as earlier set forth) . The holder of such 
card should be entitled to: 

a. purchase of a long gun in an adjoining 
state to the District upon displaying such 
card and complying with the laws of both 
the state and the District. 

b. the protection of the full faith and 
credit clause of the Constitution, or federal 
pre-emption should apply while the holder 
is travelling through or temporarily vlsltlng 
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foreign jurisdictions, except for foreign juris
dictional provisions relating to: 

i. the carrying of firearms, 
ii. the place of discharge and manner of 

discharge of firearms and, 
iii. hunting regulations. 
In other words, the possessor of such cards 

would not be subject to local requirements 
relating to possession or ownership. Further, 
the possessor of such a card would be exempt 
from foreign jurisdictional requirements as 
to transporting firearms providing the fire
arm was unloaded and encased or broken 
down, and either locked in the baggage com
partment or locked securely in an appropriate 
gun rack. 

I believe a strong program could then be 
made to have sportsmen of the District vol
untarily obtain that license. 

5. Authorization should be given for free 
but confidential and voluntary registration 
of firearms (the heretofore compulsory 
registration would be transferred to this list). 
Registration might help in the recovery of 
stolen weapons, although the help would 
not be great. The lists should be available 
only to police groups. Again, this should be 
purely optional. 

6. We should amend Section 22-3202 of the 
D.C. Code to provide that upon a second 
conviction of a crime of violence with a fire
arm there would be a minimum sentence of 
not less than ten years nor more than 25 
years, and for a third conviction a minimum 
sentence of not less than 20 years. This 
amendment, however, would be conditioned 
upon a reformed correctional system, which 
would allow a broad spectrum of correc
tional treatment as the case suited, and not 
necessarily, say, 20 years in a small jail cell. 

FOOTNOTES 

1 Department officials explained that this 
acceleration at the end of the second year 
is contrary to the usual trends, and was 
probably caused by the 1968 riots following 
the death of Dr. Martin Luther King. 

2 Speedy trials of offenders would alleviate 
part of the problem. 

a See D.C. Crime Commission Report. 
• Responsibility for correctional treatment 

of juveniles at pre-trial and post conviction 
stage should be placed under the Department 
of Corrections, but in a separate facility. 

s The current population of the Women's 
Detention Center is 91. 

s The Children's Center at Laurel with 
renovations may continue to be utilized for 
these offenders. 

1 Only 387 inmates are currently engaged 
in academic training; 242 in vocational 
training. 

s such an incentive may be in the form of 
release points that are ~onvertible to good 
time days. 

9 Twenty-five inmates are presently en
rolled in Federal City College courses. 

10 Half-way houses currently exist for per
sons who have served their minimum sen
tence and are eligible for parole. Statutory 
authority to seek reduction of minimum sen
tence to qualify other offenders for parole will 
be discussed below. 

u It should be noted that some offenders 
confined in this unit as misdemeanants were 
originally charged with felonies that were 
subsequently reduced to lesser offenses for 
pleas of guilty. This information should be 
available to correctional officials to enable 
them to prescribe the proper treatment for 
these offenders. This factor should also be 
considered in determining the risk these 
offenders would present if based in com
munity settings. 

12 We are informed that the physical layout 
of this Center is the model for the youth . 
center recently constructed by the Bureau 
of Prisons at Morgantown, West Virginia. 

1s Currently approximately 37 young offend
ers are in the Center with approximately 70 
felony charges pending. 

1• Presently juvenile rehabllltatlon 1S the 

responsib111ty of the Department of Public 
Welfare; the Mayor's Task Force on Correc
tions recommended that juvenile correc
tions be integrated with youth and aduU 
corrections. 

15 The Department of Corrections with an 
integrated structure embracing all offender 
careers and with adequate skilled corrections 
personnel could devote some of its efforts to 
preventive correction among high risk youth 
who exhibit anti-social tendencies. The 
planning and research unit is conducting 
studies to determine the effectiveness of such 
an undertaking. 

10 See Project Crossroads, a first offender 
counseling program for persons charged with 
misdemeanor offenses but not pursued to 
conviction. 

17 See offender rehabilitation program 
funded by OEO providing counseling service 
for persons charged with various offenses. 

1B Probation supervision ls presently the 
responsibility of the Probation Department, 
an adjunct of the court. If probation super
vision is transferred to the Department of 
Corrections, as recommended by the D.C. 
Crime Commission, the Probation Depart
ment could function as a pre-sentence re
porting unit for the court. 

19 Pursuant to Title 24 Sec. 201 C the Board 
of Parole, in its discretion may apply to the 
Court for this relief. 

20 The number of persons murdered with 
firearms in the District of Columbia during 
1968. 

21 During the 60-day period between 
September 1 and Novmber 1, 1969, D.C. police 
reported that they took 545 hand guns into 
custody. Of those, police categorized 395 as 
being of the cheap, unsafe variety. Of course, 
these statistics cannot in themselves present 
a total picture of the types of hand guns usP.d 
in the commission of crimes since they do 
not reflect the type of weapon used in crimes 
that are not cleared. Nevertheless, the Panel 
believes the data is sufficient to warrant the 
conclusion that the overwhelming majority 
of hand guns used in crimes in the Nation's 
Gapital are of the cheap, unsafe variety. 

22 It should be made clear that a mandatory 
minimum sentence is a sentence that has to 
be served. It can not be suspended, and 
probation or parole cannot be granted until 
after the minimum is served. It is possible to 
have a minimum penalty prescribed by law 
that is not a mandatory minimum. Under 
D.C. law, the first robbery offense, for ex
ample, is punishable by imprisonment of two 
to 15 years. That is not a mandatory mini
mum, however, because the sentence can be 
suspended, or a defendant can be put on 
probation for the length of his sentence. For 
the second or subsequent offense of an armed 
crime, however, the court is precluded from 
suspending sentence or granting probation. 

23 The registration and licensing program 
urged by the majority, stresses the right of 
judicial review for the aggrieved. As a prac
tical matter, the average citizen cannot afford 
to spend hundreds or thousands of dollars 
in legal wrangles in order to try to get a 
license, register a firearm, or prevent a for
feiture. He will simply be forced to bend to 
the government's will. 

u Self-defense in the home was stated in 
the Eisenhower Commission Report to be an 
insufficient reason to own a hand gun. The 
majority imposes no such limitation on a 
license. 
~Haynes v. United States (1968) 390 U.S. 

85. 
.., The basic reason for the request for fed

eral legislation duplicating the concept of 
the District's registration and licensing law 
is that the District cannot impose the felony 
penalties desired. 

27 SimUar programs have failed in Chicago 
and New York City. See M. K. Benenson, A 
Controlled Look At Gun Controls, New York 
Law Forum, Vol. XIV, No. 4. 

28 The three Presidential Commissions have 
been extensively criticized in the Federal 
Congress and elsewhere for lack of objectivity 
and fairness. These Commissions were ap
pointed by an Administration unsympathetic 
to lawful firearms use and ownership. Suffice 
it to say that the Federal Congress, which is 
far more reflective to the moods of the" people, 
overwhelmingly has repudiated the concepts 
of registration and licensing. Many State 
legislatures have passed resolutions officially 
condemning such programs or have rejected 
them. (See e.g. Oklahoma, Alaska, Arizona, 
Vermont, Michigan, Texas, Pennsylvania, 
Kansas, Montana, California and others). 

29 The so-called sportsman's "Bill of 
Rights" referred to by the majority has not 
yet been evolved. The majority's proposal is 
really a limited privilege to continue to own 
or buy guns providing the weapons are regis
tered and the owner is licensed. The major
ity's program, as thus far expounded, would 
set objective standards of legal classes of 
ownership with right of appeal (which as 
before noted is of little value to the poor or 
oppressed). Nevertheless, just as the program 
of licensing and registration has failed to 
deter crime in the District, so I also fear the 
now urged federal program of licensing and 
registration will fail. Undoubtedly then there 
will be pressure for more and more "reason
able" controls until the extremity of total 
abolition of firearms from the law-abiding is 
reached. (I do not mean to imply that the 
majority of the Panel would accede to such 
extreme views.) 

EXHIBIT B.-WEAPONS USED IN HOMICIDE AND 
AGGRAVATED ASSAULTS 

Man· A. As-
Weapon Murder slaughter saults Robbery 

Air rifle _______________ 1 0 -------- 0 
Automobile __ ---------- 0 0 -------- 0 Ax ____ __ ______________ 0 0 -------- 0 
Blackjack __ ____________ 0 0 -------- 5 
Blunt instrument_ ____ __ 0 0 -----17- 0 Bottle __ _______________ 0 0 38 
Brass knuckles _________ 0 0 ---- -3r 3 Brick ____ __ __ __________ 0 0 14 
Can opener_ ___ __ ______ 0 0 0 0 Chair_ _________________ 0 0 6 3 
Cleaver_ _______________ 2 0 32 6 Club ____ ______ ____ ____ 0 0 0 0 Dish __________________ 0 0 1 0 Fists __________________ 2 0 11 1,697 Flat iron _______________ 0 0 1 0 Fork __________________ 0 0 4 0 Hammer _______________ 0 0 28 1 
Hands _________________ 0 0 4 1, 257 HatcheL ______________ 0 0 5 1 Hot water_ _____________ 0 0 2 3 Ice pick _________ ______ 0 0 6 3 Iron pipe ______________ 0 0 41 26 Kicked ________________ 0 0 62 62 Knife ____ ______________ 24 0 802 478 
Knife, switch blade _____ 0 0 1 3 
Lamp _____ --------- ___ 0 0 0 0 
Lye ______________ ----- 0 0 15 0 
Razor __________ ------_ 0 0 39 28 
Revolver or pistoL _____ 130 0 886 3, 781 Rifle ___________ _______ 2 0 24 20 
Rubber hose ___ -------- 0 0 0 0 
Sharp instrument_ ______ 5 0 87 23 
Shotgun ________ ------- 3 0 60 2156 
ShoveL ____ -- ____ ----- 0 0 2 0 
Stick ____________ _ ----_ 0 0 41 30 
Stone _____ -- _____ ----- 0 0 13 5 
Teeth __________ -----_- 0 0 3 1 
Water glass _________ ___ 0 0 4 0 
Other-specified and 

21 2 205 665 not above ____________ 
Unknown ___________ --_ 2 1 7 60 

TotaL_--------- 192 2,627 8,372 

1 Reflects figures of January 9, 1969 to September 30, 1969. 
2 These figures include the sawed-off shotgun. It is estimated 

that very few long shotguns are so used. 

KENNETH C. FOSTER, MEMBER OF 
PUBLIC ADVISORY COUNCIT.., GEN
ERAL SERVICEG ADMINISTRATION 

Mr. CASE. Mr. President, the Admin-
istrator of General Services, Robert L. 
Kunzig, has created a General Services 
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Public Advisory Council because the va
riety and scope of GSA activities makes 
it desirable to establish a special advisory 
committee as a formal channel of com
munication with the public. This enables 
the views of the public to reach the 
highest levels of policymaking officials at 
GSA. 

I am delighted that Mr. Kenneth C. 
Foster, a New Jersey insurance execu
tive, has been named to the council. He 
is currently executive vice president of 
the Prudential Insurance Co. of America. 

Mr. Foster graduated from the Univer
sity of Maine in 1934, and received his 
master's degree from Columbia in 1936, 
and his LL.B. degree from Newark Uni
versity in 1940. His civic activities have 
been largely concentrated in education, 
mental health, and boys club work. 

Mr. Foster is presently a member of 
the board of directors of the New Jersey 
Mental Health Association and chairman 
of the New Jersey Community Mental 
Health Board. 

ALASKA NATIVE CLAIMS: UNFIN
!SHED BUSINESS OF AMERICA 

Mr. KENNEDY. Mr. President, the 
Congress has an ancient and solemn 
promise to keep to the native peoples of 
Alaska. Unless we act to honor this 
promise, the Alaska natives will lose 
their rights to the millions of acres of 
land they have occupied for centuries
land which is rightfully theirs. 

One year from now, the Department 
of the Interior will undertake the sys
tematic and wholesale dispossession of 
Alaska's 60,000 Indians, Eskimos, and 
Aleuts-unless Congress acts first. Sec
retary Hickel made this clear at the 
hearings on his nomination early this 
year. 

The Interior Department, despite its 
statutory obligation to protect the prop
erty rights of the Alaska natives, has al
ready divested them of extremely valu
able lands. In September, the State of 
Alaska received nearly $1 billion from 
the sale of oil e1Cplora tion rights on less 
than half a million acres of lands on 
Alaska's North Slope. These oil lands 
were conveyed to the State by Interior 
without the consent of the Eskimos, to 
whom the land belongs, and without 
compensation to them. This $1 billion 
is five times the annual budget of the 
State of Alaska. 

The Interior Committee has begun its 
executive sessions to consider legisla
tion to straighten out what is an emo
tional, difficult situation regarding the 
title to these millions of acres of land in 
Alaska. Because of the significance of 
the matter, I would like to present to the 
Members of the Senate a short analysis 
of the situation, as I see it now standing. 

When the United States acquired 
Alaska from Russia in 1867, it did not 
purchase the land itself. Rather, it pur
chased only the right to tax and the 
right to govern: Our Government recog
nized, as an inherent part of well-estab
lished Federal policies as well as Su
preme Court precedents, that the land 
belonged to its original occupants, the 
Indians, Eskimos, and Aleuts who then 
lived on the land. 

Seventeen years later, the Congresses
tablished a territorial government in 
Alaska when it adopted the Organic Act 
of 1884. This act acknowledged the na
tives' right to an interest in the land, 
stating: 

The Indian . . . shall not be disturbed 1n 
the possession of any lands actually 1n their 
use or occupancy or now cla.imed by them. 

But it specifically left for later con
gressional action the issue of title to 
the land. It is only this year that the 
Congress has begun to act on this cen
tury-old problem of actual title to the 
land. 

Alaska was made a State by the State
hood Act of 1958. That act provided: 

The State and its people do agree and de
clare that they forever disclaim all right 
and title ... to a.ny lands or other property 
(including fishing rights), the right or title 
to which may be held by any Indians, Eski
mos, or Aleuts. 

The act also provided that the State 
of Alaska had the right to select 103 mil
lion acres of land from the public do
main, but that this right was subject to 
the prior aboriginal claims of the natives. 

Despite this very clear expression of 
intent by the Congress, the State shortly 
after the Statehood Act of 1958 was 
adopted began selecting acreage out of 
the public domain, without regard to the 
aboriginal claims of the natives. This was 
done with the explicit cooperation of the 
Department of the Interior. Millions of 
acres of land were transferred to the 
State, including lands on which native 
villages were situated and to which the 
natives had actually filed aboriginal 
claims. 

This was not stopped until 1966. By 
that time the Bureau of Land Manage
ment had granted title of 6 million 
acres of native land to the State of 
Alaska, and had tentatively approved the 
transfer of another 12 million acres. 
Secretary Stewart L. Udall, who had the 
statutory responsibility for protecting the 
interests of the natives, halted the trans
fer of this 12 million acres, and sus
pended the issuance of new Federal oil 
and gas leases on native lands pending a 
settlement by Congress of the issue of 
title to the lands. 

The present Secretary of the Interior, 
Walter J. Hickel, was Governor of Alaska 
when Secretary Udall halted these 
further transfers in 1966. The State of 
Alaska, acting at Governor Hickel's di
rection, filed a law suit against Secretary 
Udall in the Federal District Court for 
Alaska, seeking to compel Secretary 
Udall to complete the transfer of certain 
of the native lands which he had blocked. 
It is not without some irony that Mr. 
Hickel, then the plaintiff, is now the de
fendant. The suit is now before the Court 
of Appeals for the Ninth Circuit. 

In January 1969 Secretary Udall is
sued Public Land Order 4582. This land 
order made formal the informal freeze he 
had established in 1966. It was to last 
until Congress acted on the question of 
title to the native lands. When he ap
peared before the Senate Interior Com
mittee's hearings on his nomination, 
Secretary Hickel indicated that he would 
honor Public Land Order 4582 for the 
duration of the 91st Congress, but that 

if the Congress did not act before its 
close, then he would continue the trans
fer of public domain land in Alaska to 
the State. 

A number of bills intended to provide 
a framework for resolving this situation 
were introduced earlier this year, the 
most important of which were filed on 
behalf of the Alaska Federation of Na
tives. These have had the support of 
Alaska's two Senators. They also have 
the support of former Supreme Court 
Justice Arthur J. Goldberg, former At
torney General Ramsey Clark, and for
mer U.S. Senator Thomas Kuchel, who 
have agreed to represent the federation 
before the Congress as a public service. 

The bill introduced on behalf of the 
Federation of Natives has these major 
provisions: 

First. Conveyance to the native vil
lages of fee simple title to 40 million acres 
of land, with mineral rights to be held 
by native regional development corpora-
tions; . 

Second. Cash compensation in the 
amount of $500 million-roughly $1.50 
per acre-payable over a 9-year pe
riod with interest at 4 percent; and a 
2-percent residual royalty on gross rev
enues from Federal lands to which native 
title is extinguished. 

Secretary Hickel, on behalf of the ad
ministration, has proposed legislation 
with these major provisions: 

First. Conveyance to the native vil
lages of restricted title to approximately 
12 million acres of land, stripped of oil 
and gas rights, to be selected from the 
public domain at the same time as the 
State has an opportunity to pick its 103 
million acres; 

Second. Cas~1 compensation in the 
amount of $500 million, payable over a 
20-year period without interest. 

The· Federal Field Committee for De
velopment Planning in Alaska, an inde
pendent agency of the Executive Office, 
recommends legislation with these major 
provisions: 

First. Conveyance to the village of fee 
simple title to approximately 5 million 
acres of land, with full mineral rights, 
and protection of hunting and fishing 
rights over larger areas; 

Second. Cash compensation ranging 
from a minimum of $100 million to $1 
billion, the exact amount being con
tingent on the size of Federal oil and gas 
royalties in Alaska, to be paid over a 
10-year period without interest. 

The Interior Committee is now consid
ering these various proposals, attempting 
to reach a final settlement of Alaska na
tive land rights. I am hopeful that the 
Senate can complete action at an early 
date to honor the commitment we made 
so long ago. The decision the Senate 
makes will shape the lives and the hopes 
of Alaska natives for generations to 
come. 

What I would like to focus on today are 
what I regard as the central features in 
any fair settlement-the amount of land 
which will be confirmed in native owner
ship, prior selection, development in
come from other assets in order to pre
vent the natives from becoming a class 
of "land poor" Indians as is the case with 
so many Indians in the "lower 48," and 
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the degree to which the natives will be 
permitted to control their own property. 

In approaching the question of what 
constitutes an honorable settlement, I 
think we should give first consideration 
to what the native people themselves 
consider fair and reasonable. 

On my visits to the villages of Alaska 
in connection with my work with the 
Senate Subcommittee on Indian Educa
tion, I learned something about the spe
cial meaning of the land to the native 
people. Young and old, they are of one 
mind: the land is their life. The land and 
its waters sustain the moose and caribou 
they hunt, the wild berries they gather, 
and the fish they catch. It is the founda
tion of their rich and varied cultures. It 
is a powerful source of their pride as a 
people. Ready to meet the challenge of 
the future in their rapidly changing 
world, they see the land as their best 
hope to participate in the economic 
growth of the State through rational 
commercial development. 

Alaska natives seek justice, not charity. 
They do not ask to be given lands, but 
they ask for the right to retain a portion 
of that which belongs to them. They do 
not ask to be given money or compensa
tion. But they ask, as a matter of justice, 
that compensation be paid to them in 
return for their agreement to extinguish 
their aboriginal claims to vast portions 
of this State. 

The natives have valid claims to ap
proximately 350 million acres of land in 
Alaska. 40 million acres represent ap
proximately 10 percent of the land, and 
the natives comprise 20 percent of 
Alaska's population. The natives depend 
upon the land for their subsistence. Non
natives use only a small fraction of Alas
ka's vast land mass, and that which they 
use is chiefly for recreation. 

It has been suggested that the ·appor
tionment of 40 million acres of land 
among the 178 native villages would iso
late the natives from the mainstream of 
American life. On the contrary, the na
tives view the land as their chief re
source for sharing in the growth and 
development of the State and Nation. 
Moreover, stripping them of their land 
is certain to create a wall of bitterness 
and distrust that will stand between 
them and their fellow citizens for many 
years to come. 

Many natives wish to continue a rural 
way of life. In a nation where individual 
freedom and self-reliance are highly 
valued, this preference should be given 
great weight in determining the amount 
of acreage to be retained. 

More over, no matter what weight may 
be given to this preference, or what the 
ultimate settlement may be, the fact is 
that the majority of natives will be in 
the villages for very many years. Many 
natives-particularly the elderly and 
those with very little education-would 
be destitute if, because of insufficient 
land, they were forced to move from 
their homes. 

On the other hand, if adequate lands 
are retained, the natives will be able to 
make a meaningful choice between vil
lage life and urban life. Those who 
voluntarily choose urban life-primar
ily the young and more educated-will 

do so without bitterness, and should be 
able to make a satisfactory transition. 
They will view their move as a positive 
choice, and not as an expulsion from 
their land by white men. 

The second major concern I have in
volves the nature of the administrative 
practices which will be followed and the 
institutions which must be created under 
any land claims settlement legislation. 
In this regard, one point seems clear: 
The Department of the Interior and, in 
particular, the Bureau of Indian Affairs, 
should not be permitted to continue the 
dominant role in the conduct of native 
development programs. Insofar as the 
natives are concerned-and our subcom
mittee hearings confirmed that conclu
sion-the record of these executive agen
cies in Alaska is marked by inertia, lack 
of imagination, paternalism, the frustra
tion of native aspirations and, in gen
eral, a complete lack of identification 
with, or sympathy for, native rights and 
needs. If we are not to repeat in Alaska 
the mistakes made in the rest of the 
United States, which seem destined to 
plague us yet for years to come, the De
partment and the Bureau must be re
moved from control over native lands 
and funds. 

I am pleased to see that all the bills 
now before Congress call for the creation 
of an Alaska Native Commission and an 
Alaska Native Development Corporation. 
What we must make certain is that the 
legislation not only creates these new 
institutions, but also given the natives 
themselves a meaningful role in the deci
sionmaking process. In other words, 
we will not have made a true settlement 
with the natives if, as the administra
tion proposes, the corporation which is 
to administer their assets is managed in 
its formative years by Presidentially 
appointed nonnatives. The intent of Con
gress should be, in the words of the bill 
proposed by the Alaska Federation of 
Natives, "to carry out the terms of this 
settlement promptly, with certainty, and 
in conformity to the real economic and 
social needs of Alaska natives by maxi
mizing the participation by natives 
in decisions affecting their rights and 
property and by vesting in them as rap
idly as prudent and feasible control 
over the lands set aside and corporations 
organized pursuant to this act . . ." 

Time is running out for the Alaska 
natives and for Congress. The Senate has 
an opportunity to make a fair settlement 
in accordance with our nation's high 
ideals. It is perhaps the Nation's last, 
best chance to close with dignity and 
justice one of the sordid chapters in our 
history-our shocking treatment of 
America's first inhabitants in disputes 
over land. 

WILLIAM J. DORGAN, MEMBER OF 
PUBLIC ADVISORY COUNCIL, GEN
ERAL SERVICES ADMINISTRATION 
Mr. CASE. Mr. President, General 

Services Administrator Robert L. Kunzig 
has recently named a Public Advisory 
Council at GSA for the purpose of 
creating public involvement in GSA 
operations. 

The State of New Jersey is ably repre-

sented on the Council by Mr. William J. 
Dorgan, a New Jersey businessman and 
member of the Bergen County Board of 
Freeholders. Mr. Dorgan is a partner in 
Torway Warehouse, Inc., of Edgewater, 
N.J. 

Mr. Dorgan's career of public service 
has spanned 20 years during which he 
has been mayor of Palisades Park and 
freeholder of Bergen County, N.J. Also, 
he has served in the U.S. Coast Guard. 

GSA is fortunate to have obtained the 
services of such an outstanding citizen. 
Mr. Dorgan's background will prove 
valuable in aiding Administrator Kunzig 
as a member of the GSA Public Advisory 
Council. 

U.S. COMMITMENTS IN SOUTHEAST 
ASIA 

Mr. FULBRIGHT. Mr. President, I am 
concerned and baffled as to the adminis
tration's objectives in Southeast Asia. 
On the one hand, it supported an amend
ment in the Defense Appropriations Act 
which prohibited the introduction of U.S. 
ground combat troops into Laos and 
Thailand; on the other hand, it sent us 
a letter opposing the repeal of the Gulf 
of Tonkin joint resolution on the ground 
tha;t even if not needed with regard to 
Vietnam, the Tonkin resolution may be 
needed in order to perform on other 
U.S. commitments in that area. 

It was on last Monday, December 15, 
that the Senator from Idaho (Mr. 
CHURCH) was successful in sponsoring an 
amendment to the Defense Appropria
tions Act which stated: 

None of the funds appropriated ... shall 
be used to finance the introduction of Amer
ican ground combat troops into Laos -: or 
Thailand without the prior consent of 
Congress. 

On the next day, December 16, it was 
stated that such was the policy of the 
administration aU the time-although I 
must note the cessation of air combat 
activity in Laos was not included in this 
policy. 

But now I have discovered that the ad
ministration opposes a resolution (S. 
Con. Res. 40) submitted by the senior 
Senator from New York <Mr. JAVITS), 
which calls for the termination of the 
Gulf of Tonkin joint resolution as of 
December 31, 1970. 

The administration opposes repeal of 
that resolution because we have other 
"international obligations in the area." 
Are these obligations that go beyond 
SEATO? 

Here is what the administration wrote 
in part on December 4 in stating its 
unqualified opposition to the Javits-Pell 
resolution: 

In addition, the existence of the Tonkin 
Gulf Resolution has consequences for South
east Asia which go beyond the war in Viet
Nam. The question of its termination must 
be considered carefully in terms of our other 
international obligations in the area, 
particularly the Southeast Asia Collective 
Defense Treaty which the Tonkin Gulf 
Resolution specifically cites. 

I ask unanimous consent that the 
letter be printed at this point in the 
RECORD. 

There being no objection, the letter 
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was ordered to be printed in the RECORD, 

as follows: 
DEPARTMENT OF STATE, 

Washington, D.C., December 4, 1969. 
Hon. J. W. FuLBRIGHT, 
Chairman, Committee on Foreign Relations, 

U.S. Senate. 
DEAR MR. CHAmMAN: The Secretary has 

asked that I reply to your letter of October 
17 enclosing copies of Senate Concurrent 
Resolution 40 and requesting the views of 
the Executive Branch on this resolution. 

We would oppose passage of this resolution, 
which seeks to establish the end of 1970 as 
the date both for a fixed deadline for with
drawal of all United States combat troops 
and for repeal of the Tonkin Gulf Resolution. 

We believe that the establishment of a 
firm date for withdrawal of United States 
troops will not bring us closer to our goals 
in South Viet-Nam. The Administration 
hopes to withdraw United States combat 
troops from Viet-Nam as quickly as possible 
and has a plan for accomplishing this objec
tive. Public revelation of a fixed timetable, 
however, would not contribute to the attain
ment of this objective. It would jeopardize 
our chances of obtaining a political settle
ment through negotiations and could inter
fere with the continuing orderly transfer of 
the United States share of combat to the 
South Vietnamese. 

Further, we oppose the repeal of the 
Tonkin Gulf Resolution at this time. Cer
tainly the COngress has the right to termi
nate this resolution if it chooses to do so. 
However, we do not believe that its termi
nation would bring us any closer to peace. 
The Administration's commitment to termi
nate participation of American combat forces 
in the war is clear, and the basic objective 
of the proposed resolution, namely the dis
engagement of United States forces from the 
war, is already on the way to being achieved. 

In addition, the existence of the Tonkin 
Gulf Resolution has consequences for South
east Asia which go beyond the war in Viet
Nam. The question of its termination must 
be considered carefully in terms of our other 
international obligations in the area, particu
larly the Southeast Asia Collective Defense 
Treaty which the Tonkin Gulf Resolution 
specifically cites. 

Sincerely yours, 
H. G. TORBERT, JR., 

Acting Assistant Secretary 
for Congressional Relations. 

Mr. FULBRIGHT. Mr. President, Laos, 
in 1962, specifically and in a formal act 
renounced any future protection under 
the SEA TO treaty. Thailand, of course, 
did not. 

I repeat my question: Are there "other 
international obligations in the area" of 
Southeast Asia that go beyond SEATO? 
What are they? Who made them? Is this 
a case in which the administration has a 
blank check for action in Asia that it 
wants to keep handy for some future 
contingency? 

THE PAST DECADE'S EXPERIENCE 
IN WHEAT PRODUCTION 

Mr. DOLE. Mr. President, I invite the 
attention of the Senate to an article 
written by Roderick Turnbull. Turnbull 
analyzing the past decade's experience in 
wheat production and world wheat 
markets. His observations and insights 
are highly informative, I ask unanimous 
consent that the article be printed in the 
RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

INTERESTING WHEAT DECADE CLOSING 
(By Roderick Turnbull) 

At the beginning of the 1960s, the United 
States had a record wheat surplus. Actually, 
the peak carryover was on June 30, 1961 
when the total was 1.4 billion bushels, in
cluding a billion bushels of the hard red 
winter variety. 

Ten years later, the nation again has a 
huge carryover-the projection for next 
June 30 is around 900 million bushels. Obvi
ously, the wheat problem hasn't been solved 
although many things have happened in the 
last decade. 

One of the major developments is that 
while in 1960 the United States owned 62 
per cent of the wheat stocks held by the 
Big Five Exporters, this year our percentage is 
only 39. The surplus has been spread around. 

With the decade of the 1960s coming to a 
close, the Foreign Agricultural service of the 
Department of Agriculture has reviewed 
world trade in wheat over the last 10 years. 
Its report helps revive memories of some 
rather dra.inatic developments. 

In 1960, the report relates, world wheat 
production was 8.2 billion bushels and 1.6 
billion bushels moved in world trade. In 
1968-69, production had reached 10.3 billion 
bushels, up 25 percent, while world trade was 
at 1.7 billion bushels, a little more than in 
1960. But it wasn't as high as it was in the 
mid 1960s when world trade in wheat 
reached a peak of 2.3 billion bushels. These 
figures include flour. 

Also, in 1960, four nations, the United 
States, Canada, Australia and Argentina, 
overshadowed all others in exports. They 
were the Big Four, possessing a large part 
of the world's exportable stocks. The U.S. 
alone accounted for nearly 70 percent of 
their holdings. 

Now, 10 years later, we have an addition, 
with rising production in the European Eco
nomic Community-mainly France. Thus 
now the USDA speaks of the Big Five. 

Among the most dramatic developments 
in the 1960s was the emergence of the So
viet Union and mainland China as im
porters. China has continued to be a steady 
buyer, while the Soviet Union is in and out 
of the market. The United States sold 65 
million bushels of wheat to the Soviets for 
cash in 1964. Canada and Australia sold 
much more to the Russians. 

About the same time, severe shortages of 
food grains were developing in India and 
Pakistan. In 1965-66, India imported 262.7 
million bushels of which 93 percent came 
from the United States on concessional 
terms. The next year, India imported 238 
million bushels with 72 percent coming from 
the United States. 

Japan also had entered the market in a 
big way and was buying large quantities of 
wheat and other grains. 

As most farmers and grainmen will re
call, in the middle 1960s, world stocks of 
grain were regarded as dangerously low. At 
the same time, talk was rampant about a 
pending world food shortage. Books began 
to appear on the subject from all over. U.S. 
exports of wheat reached an all-time high 
of 867 million bushels in 1965-66, and on 
July 1, 1966, our carryover had dropped to 
425 million bushels, the lowest level since 
1952. It looked as if our wheat problems 
were over. 

The world was fairly well convinced a food 
shortage really was upon us and nearly 
every country tried to do something to avert 
it. The United States increased its acreage 
allotment for the 1967 crop 32 percent, bring
ing the total up to 68.2 million acres. The 
1967 harvest was 1.5 billion bushels. In 
Canada, wheat acreage in the middle 1960s 
reached 29.7 million, up 20 percent from 
1960. Both Australia and Argentina increased 
their acreages. 

Then along came the Green Revolution, 
the development of the high yielding wheat 
varieties from Mexico and the rices in the 
Philippines. The new varieties were greeted 
with good growing weather in India and 
Pakistan. Both countries cut down on their 
imports. At the same time, on occasion, the 
Soviet Union joined the ranks of the ex
porters. Some smaller countries which never 
had exported wheat before got into the busi
ness. 

West Europe which was importing about 
450 million bushels a year at the beginning 
of this decade has cut this down to around 
300 million. 

The United States closes the decade with 
the lowest wheat acreage allotment in his
tory--45.5 million acres, 50 percent below the 
1966-67 peak of 68.2 million acres. Total 
exports are down, but actually commercial 
sales for dollars still are above those of the 
first half of the 1960s. The commercial vol
ume last year was 276 million bushels. 

All the things that have happened in the 
1960s, most of which were nonpredictable, 
suggest that no one really knows what is 
coming in the 1970s. Obviously, things could 
happen elsewhere in the world that would 
improve the U.S. wheat farmer's position. 

That position right now isn't very good in 
the opinion of Glen Hofer, Washington, ex
executive vice-president of the National As
sociation of Wheat Growers. He has just re
turned to Washington after attending a 
series of state conventions of wheat organiza
tions and reports that in general each group 
wants to keep the present wheat program, 
with price improvements. What the wheat 
farmers wa,nt, of course, is more money. 

"I am increasingly convinced," Hofer says 
in his latest report from Washington, "that 
our dryland wheat producers are going 
broke." 

Some people might question whether that 
statement is a good endorsement of the 
wheat program which has been in effect now 
for five years, but the grower groups contend 
they would be worse off without it. 

OIL SPILLS ON NATIONAL AND 
COASTAL WATERS--DANGERS AS
SOCIA TED WITH THE USE OF 
CHEMICALS IN THE TREATMENT 
OF ACCIDENTAL OIL SPILLS 

Mr. KENNEDY. Mr. President all of 
us are aware of the tragic and costly 
effect of accidental oil spills on our na
tional and coastal waters. This year, the 
Senate has responded to this situation in 
a meaningful way. Section 12 of S. 7 the 
Federal Water Pollution Control Act of 
1969 is devoted to this matter. 

The Subcommittee on Air and Water 
Pollution of the Public Works Commit
tee-after extensive hearings-prepared 
this section which incorporates most of 
the provisions recommended by those 
who testified in favor of Federal guide
lines and programs in this area of grow
ing concern. 

During the Senate debate on this sec
tion, I offered only one amendment which 
I felt was required in addition to the com
mittee recommendations. My amend
ment, which was accepted by the Senate, 
requires the Secretary of the Interior, 
under the authority of section 104 of this 
bill, to develop and publish standardized 
specifications and other technical infor
mation on the chemicals used in oil spill 

. cleanup efforts by June 30, 1970. 
S. 7 is now in conference. It is my firm 

hope that the conferees will retain my 
amendment. To further inform those 
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Senators and Members of the House 
charged with the responsibility for the 
conference report, I ask unanimous con
sent that an article published in yester
day's New York Times be prtnted in the 
RECORD. 

The article effectively points out the 
fears of scientists and engineers regar~
ing the inappropriate use of chemicals in 
oil spill cleanup operations. 

I hope that all who share a concern in 
this matter will realize the need for the 
publication of Federal guidelines as soon 
as possible so that we need not fear the 
catastrophic damage to fish and wildlife 
and to the ecological balance of our 
waters 818 a result of the application af 
unsuitable chemicals to disperse oil 
formed as the result of similarly 
destructive otl spills. 

It is also appropriate to include in the 
RECORD an article wrttten by Tom 
Wicker which appeared in the New York 
Times today reminding us to sertously 
consider the effect of our growing tech
nological capabilities on our environ
ment--and, today, on the environments 
af other planets~before we apply it to 
shape the world and the universe in 
which we live. I ask unanimous consent 
that it also be printed in the RECORD. 

There being no objection, the articles 
were ordered to be prtnted in the RECORD, 

as follows: 
(From The New York Times, Dec. 17, 1969] 
SCIENTISTS TERM THE CHEMICAL TREATMENT 

OF OIL SPILLAGE MORE HARMFUL THAN THE 
"DISEASE,. 

(By DaV'ld Bird) 
Scientists and engineers have expressed 

concern here thiat attempts to control oil 
spills With chemiool dispersants are causing 
more hal"m than the oil iti>elf and may be 
creating long-term ecologic damages, such as 
is now being Mitrtbuted to DDT and other 
pesticides. 

The concern is expressed in repor118 and 
discussions at a three-day Joint Conference 
on Prevention and Conrtrol of 011 Spills, end
ing todJay at the AmerJ.oona Hotel. The meet
ing is sponsored by the Federal Water Pollu
tion Control Administration and the 
Amerioan Petroleum Institute, an industry 
group. 

TORREY CANYON DISASTER 

When the conference was planned last sum
mer, the sponsors expected about 300 persons 
to attend. More than 1,000 have registered. 

Their interest reflects increased public con
cern after two disastrous oil spills. 

The first occurred in March, 1967, when the 
supertanker Torrey oanyon struck a reef o1l' 
the southern coast of England and sent 30 
million gallons of crude oil oozing toward the 
Cornish coast and across the English Channel 
to the shores of Brittany. 

The second oil splll occurred early this 
year, when 18 million gallons leaked to the 
surface of the Santa Barbara Channel in 
California during offshore drilling operations. 

At least one million tons of oil are spilled 
every year from tankers, manufacturing 
plants and refineries. Much of the e1l'ort to 
control the spills has centered on chemical 
dispersants that dissolve the oil, sprea.dini 
it out so thin that it is not noticeable. 

Some scientists say that the dispersants 
are merely an attempt to hide the visible ef
fect of the spills and that the chemicals pose 
an additional danger. 

A. Oda, a researcher with the Ontario 
Water Resources Commission, told the con
ference yesterday that studies of dispersants 
since the Torrey Canyon disaster have led to 
the conclusion that some of them "were far 

more deadly and far more damaging to ma
rine life and ecology than the oil itself." 

BEACH DAMAGE, TOO 

Howard J. Lamp'l of the Federal Water 
Pollution Control Administration said, "We 
firmly believe that the use of dispersants, 
emulsifiers and other chemicals is entirely 
unjusted in the cleanup of oil polluted 
beaches." 

He said Federal studies had shown that 
the oil, when "mixed With chemicals, caused 
penetration of the mixture into the sand at 
least three times the depth of the untreated 
oil. In oil-polluted water, Federal officials 
have recommended that the chemicals be 
used only as a last resort when it is impos
sible to soak up the oil with straw or similar 
material or to suck it up by mechanical 
means. 

Perhaps the strongest attack on the pres
ent methods of controlling oil spills came 
from a biologist, Dr. Ira N. Gabrielson, who 
is president of the Wildlife Management Ins
titute. He said: "The usual approach is to try 
to contain or isolate the floating oil-an at
tack that works rarely, if at all--or to remove 
it from the public eye by sweeping it under 
the ocean's surface by means of dispersants 
or detergents. More animal life was killed by 
chemicals in the Torrey Canyon accident 
than by the oil itself." 

"Even if the detergents or dispersants are 
not toxic in themselves," Dr. Gabrielson 
continued, their action in breaking up the 
oil "apparently accelerates the exposure of 
marine life to the toxic hydrocarbons" in 
on. 

He noted that "some of the hydrocarbon 
fractions are suspected of having carcino
genic activity," that is, they are linked to 
cancer. 

"These hydrocarbons are stable," Dr. 
Gabrielson said, "and they can be retained 
and concentrated in the marine food cycle 
as the lesser animals are consumed by those 
higher up the animal ladder. Some ulti
mately may end up in man." 

Scientists have recently found that it is 
just such a concentration of DDT that stays 
in the food chain and has harmful effects 
on the life cycles of higher animals. 

[From the New York Times, Dec. 18, 1969] 
IN THE NATION: SEEDING THE CLOUDS 

(By Tom Wicker) 
It has been suggested at a meeting of the 

American Geophysical Union in San Fran
cisco that a small nuclear device be deto
nated on the moon, so that the various 
quiverings and wobbles that would be set 
off would tell the instruments that have been 
planted on the lunar surface what is inside 
the old ball of cheese. No doubt this is of 
great importance to know, but can we be sure 
that the knowledge would be worth the 
possible cost? 

Aside from the obvious questions about 
the effects of nuclear fallout in the moon's 
atmosphere and political fallout in the 
earth's atmosphere, what might be the total 
environmental consequences of such an ex
plosion-for the moon itself. for those who 
will be visiting it from earth, for other 
objects in the solar system? Based on past 
performance, it is a good bet that there 
would be some unexpected and probably un
welcome result. 

DUBIOUS BENEFXTS 

In Paris, for instance, a group of hydrol
ogists and other scientists have been finding 
out a lot this week about what man has 
wrought in the name of progress. The new 
Indus and Ganges River irrigation systems, 
they were told, have raised the water table 
in the fiat plains of India, and in the process 
have contaminated much topsoil with salt 
that rose from the earth with the water. 
The net result is a loss of arable land. The 
Aswan Dam is spreading disease with its 

irrigation waters and damaging the fertile 
Nile delta by interfering With the ancient 
sll ting process. 

PERILS OF TECHNOLOGY 

These are rather spectacular examples of 
the unforeseen consequences of great tech
nological feats, but they are by no means 
isolated. Here in the United States, a horrid 
recent example is the virtual ruin of the 
Santa Barbara Channel off the California 
coast because of oil leaks from the ocean floor, 
set o1l' by the latest scientific drilling 
techniques. 

Just sixty years ago today the Wright 
brothers got their strange-looking crate into 
the air above Kill Devil Hill for the few sec
onds it took to introduce a whole new epoch 
of technology. Whatever the Wrights thought 
powered flight might do for man, it is a 
reasonably safe bet that neither they nor 
anyone else thought it might choke him to 
death. Yet, between the automobile, which 
at about the same time was getting a good 
start on creating smog, and the airplane, man 
may yet expire for lack of unpolluted air to 
breathe. And the end is by no means in sight. 
Wait until the Boeing 747 and the Concorde 
and the C-5A and the American SST with 
their monstrous engines get into the air, 
along with all the other burnt-kerosene 
spouters already spewing their poisons on 
mankind. 

One of the most critical problems of this 
kind-although it should have been foreseen, 
and probably was by the kind of people who 
are dismissed as idealists or crackpots--is 
the runoff of agricultural chemicals into 
lake, river and stream waters. This poses 
the usual dilemma agonizingly; the chemi
cals increase food production for a starving 
world, but they also pollute fresh waters and 
kill o1l' fish, so that the dead seas that result 
foul the air and earth in their turn. 

PRODUCTION OR POLLUTION? 

What are the relative values in such a 
conflict? Must men choose between Malthus 
and the "silent spring"? Surely, more fore
sight, caution and sensitivity can prevent 
the necessity for most such either/or choices. 
It may not prove literally true, as was sug
gested at the Paris meeting, that diverting 
the Yukon and Fraser Rivers south to water 
the American plains could tilt the earth on 
its axis by the weight of shifting surface 
water; yet that is the kind of possibility that 
man's almost limitless technological inge
nuity now forces him to consider. Anyone 
who thinks, for instance, that paving over 
the Everglades for a jetport is damaging only 
to the wildlife it would kill and displace 
ought to remember the social and economic 
consequences for humans--the so-called 
dustbowl-that followed the indiscriminate 
plowing up of the Great Plains. 

THE EVEREST SYNDROME 

Yet indefatigable man plunges on, gripped 
in his tiny genius by the Everest syndrome, 
climbing every technological summiJt be
cause it is there. It seems not in his nature to 
let well enough alone, even in his environ
ment, so that in his impulse to build he 
plants the seeds of destruction. 

Ultimately, can man master anything that 
really matters? Certainly not nature, and 
least of all, himself; rather, it is altogether 
likely that if the Biblical flood someday en
gulfs the earth, it will flow from seeded 
clouds. That might even be a fitting end. 

FARM PROGRAM 

Mr. DOLE. Mr. President, as the date 
draws nearer for the enactment of a 
new farm program, there will be much 
consideration of the pros and cons of 
the administration's approach to this 
legislation. I was most interested in an 
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article published recently by the agri
cultural editor of the Kansas City Star, 
Roderick Turnbull, in which he exam
ined the aims and details of the pro
posals that have been discussed with 
the House Agriculture Committee. I ask 
unanimous consent that the article be 
printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
[From the Kansas City Star, Dec. 14, 1969] 
TIME DRAWS CLOSE FOR PROGRAM DECISION 

(By Roderick Turnbull) 
The time is fast approaching to get down 

to business on a new farm program. The 
present farm law, the Food and Agricultural 
act of 1965, which was to expire in 1969 was 
extended in 1968 for one year. That means 
it now will expire in 1970. In effect, it ex
pires with the harvest of each crop involved. 

The extension was granted to give the 
Department of Agriculture and Congress 
plenty of time to develop a new program. 
Clifford M. Hardin, secretary of agriculture, 
has taken full advantage of the time ele
ment. He has proceeded with deliberation 
with the express idea of preparing a new 
program which will be nonpartisan in scope, 
accepted by a majority in Congress and 
one that his department can administer with 
satisfaction. 

The secretary hasn't campaigned for any 
personal farm plank. He has contended he 
was open to ideas and he has been emphatic 
in declaring there would be no such thing 
as a "Hardin plan" which he would attempt 
to push through Congress. 

So, all year the secretary and his aides have 
been talking farm program policy with farm
ers, farm organizations, authorities in land 
grant universities and, in particular, with 
the agriculture committees of Congress. 

Currently, USDA officials and staffs of the 
congressional committees are trying to whip 
together a draft of a farm program bill. They 
hope they will have as many bugs as possible 
removed from it before it ever is introduced. 

But Secretary Hardin knows right now that 
the proposals being put into the bill, which 
he has fairly well outlined in recent appear
ances before Congress and in talks around 
the nation, aren't going to be endorsed 100 
percent. Far from it. 

But the secretary is fairly confident that 
eventually-meaning some time in the early 
part of 197o--Congress will adopt the main 
part of the program as it is now being dis
cussed. Such was the assessment of the situa
tion by J. Phil Campbell, undersecretary of 
agriculture, when he was in Kansas City 
recently to speak at the annual meeting of 
Farmland Industries, Inc. 

Campbell was asked where he thought the 
principal opposition would oome for the new 
farm bill-from the Farm Bureau, which 
thinks it goes too far in government aid; 
from the so-called coalition of the Farmers 
Union, Grange and other farm organizations 
which are of the opinion the bill doesn't go 
far enough; or, from urban members of Con
gress who are reluctant to provide the funds 
for an expensive farm program? 

Campbell said he thought the most diffi
culty would be with members of Congress; 
that despite the difference between the farm 
organizations he expected they would accept 
compromises. 

What should be kept in mind is that it is 
Congress, not the farm organizations or their 
leaders who write and pass the laws. Hardin 
realizes this and it is a maJn reason he has 
been working all summer and fall with mem
bers of Congress and their staffs hoping that 
the bill that finally is drafted is one most of 
the • • • will really to accept. 

SOme of the farm leaders operate in a dif
ferent manner. They state what they want 

and will attempt to convince member's of 
Congress that is what they should have. 

The Grange-Farmers Union coalition wants 
a continuation of the farm act of 1965 with 
higher government payments. One of the 
higher payments would be a direct payment 
to the farmer on exported wheat. This would 
result in higher costs to the government or 
taxpayer. 

The program which Secretary Hardin and 
his aides have been developing with Con
gressional committees would not have more 
costly payments. In fact, price support loans 
would be at a lower level than at present. 

The real difference in the Hardin proposals 
and the current farm program is the em
phasis the secretary puts on pricing products 
so they will go to market rather than into 
a government bin, and, upon the effect the 
program can have on efficient farming. 

The latter point is difficult to explain. The 
first Is easier. Under the Hardin proposals 
(which have been developed through months 
of conferences and on which he doesn't 
claim personal authorship) , the price sup
port loan program would be -continued with 
some modifications. Price support loans, in 
effect, set floors under market prices. Under 
the present program, loan values are fixed 
ahead of the harvest of the crop. The wheat 
loan, for instance, Is at $1.25 a bushel at the 
farm, on a national average. 

Under the proposal being developed for 
Congress, the loan would be set at near 
world price levels or perhaps at 85 to 90 per
cent of the average market price of the last 
three years. The purpose would be to set 
the loan at a price below the market so that, 
in effect, while the farmer could use the loan 
to choose the time he would market, he 
would not count on the loan (a government 
bin) as the place to sell his crop. 

A second feature of the new farm program 
proposal is becoming known as the "set 
aside" of surplus acres. Under the present 
farm program, farmers who take advantage 
of what the government offers, "divert" to 
soil conserving uses a certain percentage of 
their wheat acres, feed grain acres or cotton 
land. In addition, they must maintain a con
serving base--land that is in grass a.nd which 
they can't plow up and put to crops. 

In the new program, each participating 
farmer would be asked to set aside or idle a 
certain percentage of his total crop acreage. 
And he would keep his normal conserving 
base. After he had done this, he could plant 
anything he pleased on his remaining crop 
acres. He could put it all to corn, to wheat, 
or to cotton. 

This is where the efficient farming that the 
secretary talks about comes to the fore. The 
assumption is that if a farmer can benefit 
from the government program and plant as 
he pleases, he'll utilize those crops most 
adapted to his farm. If he is a livestock 
feeder in Missouri, for instance, he won't 
plant wheat just to keep his wheat base and 
the wheat payments. 

Presumably, the tende:acy would be to 
plant wheat where wheat should be grown, 
cotton where cotton grows best and so on. 
The result would be the lowest production 
costs possible. 

The U.S. farm programs of long years past 
have put floors under export prices for all 
other countries, and we have had the only 
acreage controls. Other countries have had 
only to price their products just under U.S. 
quotations. 

The new programs would seek an end to 
this system by making U.S. prices competi
tive. But "competitive" often means a lower 
price and this doesn't appeal to a lot of farm
ers. Some wheat organizations are insisting 
that the government has an obligation to see 
that they get a good price for their grain, all 
they sell in this country and all they export. 

Under the new program, they would 
get a direct payment from the government 

on that part of their grain consumed as food 
domestically. But they'd take the world price 
for the remainder. This is about the same as 
it is now, except that the price support loan 
might be lower. 

By being competitive on world markets, 
farmers Inight be able to sell more. Also more 
wheat might be fed to livestock. This is the 
argument behind the new program proposals. 

Campbell, here in Kansas City, said the 
objective of the new farm legislation will be 
to provide programs that will, on the one 
hand, regulate production and result in satis
factory income, and on the other, not inhibit 
the growth of markets or place needless ob
stacles in the way of efficient farm 
production: 

"We must avoid," he said, "giving our 
overseas competition the idea they can ex
pand their production without limit, while 
the United States carries, by itself, the whole 
burden of acreage liinitation. We must not 
concede the total market growth to our com
petition. 

"Our objective is to compete more effec
tively in world markets. Therefore, we must 
make sure that our farm programs assist 
farmers in meeting their competition." 

At the present time, market prices to a 
large extent are being set by the govern
ment's loan program on some grains. Farmers 
have put enough wheat, corn and soybeans 
into the loan so that it takes a price higher 
than the loan to get quantities of each com
modity onto the market. What isn't sold, 
eventually becomes government property. It 
is the surplus in government bins. 

In an aside comment, Campbell said here 
that there just never is a good time for the 
government to get rid of its surpluses. Obvi
ously, when market prices are low, the gov
ernment can't dispose of its wares because it 
would tend to make them lower. If prices 
are strengthening and the government tries 
to take advantage of this fact, then farmers 
complain that the first opportunity they have 
to get better prices the government ruins it 
by sel11ng its stockS. Also, the elevators which 
are earning money storing government grains 
are unhappy when the commodities are 
moved into market channels. 

Campbell's comments no doubt were 
spurred by the government's recent actions 
on Inilo in which it attempted to get some 
more of the grain exported at competitive 
prices. 

These actions lowered prices and there 
were screams from Texas to Washington. 

Clarence D. Palmby, speaking at Am
arillo a few days ago, politely chided Texas 
milo growers for holding their grain in the 
loan program rather than sending it to mar
ket, especially when the market was higher 
than the loan. 

In his comments, Palmby said that every 
dollar paid to milo growers by overseas cus
tomers adds to gross income. Milo sold to the 
Commodity Credit corporation (the govern
ment) does not because the CCC cannot util
ize the grain. 

"It must eventually be sold to someone 
who does use it," Palmby said. He added that 
the opportunity lookS pretty good this year 
to export feed grains, corn and milo. 

"How much of that market will milo pro
ducers supply?" Palmby asked. "The answer 
is that the share of the market that goes to 
milo will depend on the market price of milo 
in relation to corn and to competing feed 
supplies around the world. It is that simple. 

"The Japanese like to include Inilo in their 
mixed feeds, particularly in poultry rations," 
Palmby continued. "This is a market well 
worth protecting and developing when you 
consider how rapidly the use of grain for 
feed is expanding in Japan. We estimate the 
utilization of grain for feed in that country 
should increase by from 25 to 30 million 
bushels a year. But if U.S. milo is going to 
share fully in that growth, the price relation
ship between milo and corn must be reason-

. 
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able and stable throughout the year. Stocks 
must be available every day in the year. 

"For a number of weeks, there has been 
litt le movement of milo to Japan, Israel and 
other markets because of price in relation 
to corn and because of a lack of availability. 
Free stocks of milo have been extremely tight. 
Stocks under price support loan were not 
being released by farmers." 

Lat er Palmby commented that it is be
coming increasingly difficult to get govern
ment appropriated funds for agricultural 
programs in the United States. City masses, 
he said, are and will make successful appeals 
for more assistance from the public sector. 

"I mention this," Palmby explained, "be
cause I t hink you as producers or marketers 
are well advised to wring every dime you can 
from ~he market place-the highest possible 
price for the maximum volume you are able 
to peddle ... . The commodity loan, coupled 
wit h the direct government payment avail
able to program co-operators, should help to 
insure a fair level of income. But in the end, 
farm income has to come from the market 
place-either domestic or foreign. In other 
words, milo produces income when someone 
acquires it for use." 

Thus Palmby largely stated the issue that 
must be settled before we'll know just what 
the new farm law is to contain-whether 
farm income is, in fact, to come mostly from 
the market place or whether the government 
wlll play a bigger role with payment. 

Campbell said they hoped to have a draft 
of a bill ready for Congress either late this 
month or very early in January. 

SENATOR BAYH CALLS FOR 
CORRECTIONS REFORM 

Mr. GOODELL. Mr. President, the sub
ject of corrections reform is rapidly be
coming a major concern of citizens 
throughout the Nation. That concern 
focuses upon a beleaguered and virtually 
impotent corrections system which must 
be rebuilt and reformed 1f we are tore
duce the shocking rate of recidivism 
among offenders of all ages leaving cor
rectional and penal institutions. 

The distinguished junior Senator 
from Indiana (Mr. BAYH), a cosponsor 
of S. 2919, my comprehensive corrections 
reform bill, recently delivered an im
portant and incisive address on this 
subject. 

Speaking before the annual conference 
of the public action in correctional 
effort-PACE-at Indianapolis on De
cember 6, Senator BAYH recounts several 
appalling examples of conditions within 
corrections institutions, which brutalize 
and humiliate inmates to such an extent 
that genuine rehabilitation is not only 
impossible, but is a joke. 

The Senator rightly suggests that the 
long range answer to the disgraceful con
dition of our Nation's prisons and its 
wholly inadequate rehabilitation capa
bility is a broad, long term financial 
commitment to rebuild· our corrections 
system from the ground up. 

I support him in this view and urge 
every Member of Congress to give his 
attention to this urgent problem, and to 
endorse a realistic and comprehensive 
course of action for corrections reform 
now. 

Mr. President, I ask unanimous consent 
that Senator BAYH's address be printed 
in the RECORD. 

There being no objection, the address 

was ordered to be printed in the RECORD, 
as follows: 

REMARKS BY SENATOR BIRCH BAYH 

More than 100 years ago Charles Dickens 
characterized the revolutionary times of the 
18th century with these words: 

"It was the best of times; it was the worst 
of times. It was the age of wisdom; it was 
the age of foolishness. It was the epoch of 
belief; it was the epoch of incredulity ... It 
was the spring of hope; it was the winter of 
despair. We had everything before us; we 
had nothing before us." 

It was, indeed, the worst of times. To the 
mind of civilized man it was a horifying time. 

But lf the blood in the city streets, the 
vigilantes in the countryside, the lack of 
respect for individual rights "that struck 
away all security for liberty or life" made it 
the worst of times, so was it also in many 
ways, the best of times. 

Old institutions were crumbling, centuries 
old fetters were falling away and men in 
Massachusetts and Paris were shouting new 
words of "freedom and Uberty." 

In 1969 men have set foot on the moon 
and an explosion of knowledge has made this 
truly an age of wisdom. In some ways this 
is the best of times in America. But in some 
ways it is also the worst of times. 

Americans are justifiably alarmed today 
with the immense and ever increasing rate 
of crime in America. Some idea of the magni
tude of the problem can be gained from the 
FBI's Uniform Crime Reports of 1968. Last 
year there was a serious crime committed 
in the United States eight times every min
ute. A crime of violence was committed once 
every 54 seconds. There was a murder every 
39 minutes, a forcible rape every 17 minutes, 
an aggravated assault every two minutes, a 
robbery every two minutes, a burglary every 
17 seconds, a larceny every 25 seconds and an 
auto theft every 41 seconds. 

A statement I made during my campaign 
last year brought thousands of letters in 
agreement from ooncerned Hoosiers. It was, 
"While I am concerned about getting a man 
safely to the moon, I am more concerned 
about people being able to get safely to the 
corner drugstore." 

We have set a priority for crime preven
tion in this country, a priority for making 
streets safe, homes secure. Rightfully so. 
But at this point, we are attacking it in a 
piecemeal manner-patching here and darn
ing there when we should be launching a 
comprehelllSive attack. 

I firmly believe we need a more compre
hensive overall battle plan for the fight 
against crime. Yet, I also know that there are 
many who tend to think of stopping crime 
only in terms of apprehension, arraignment, 
trial, and appeal. Too little thought is di
rected at how society can prevent a youth 
from embarking on a criminal career. It 
seems to me to be rather inconsistent for 
people to paste "Support Your Local Police" 
bumper stickers on their cars and then vote 
down a bond issue to provide locaJ play
grounds or to provide funds to improve 
police training. 

Certainly a more comprehensive approach 
is needed to solve our crime problem and 
there is much that needs to be done. But 
today I want to talk about just one area
penal reform. 

Little is ever sa.ld or done about that aspect 
of our system whiC'h comes after those con
situtional stages of arraignment, trial, and 
appeal. A person who is sentenced in the 
courts passes into a nebulous never never 
land and is swallowed by institutional con
cealment. 

Prosecutors and defense counsel tend to 
view their responSiibilities as ended following 
trial. Harassed, already over-burdened judges 
tend to feel they have no further jurisdic
tion and the public generally ls pleased to 

learn from their morning newspapers that 
another "criminal" has been caged. 

It is as if a surgeon or hospital staff had no 
further interest in a patient following sur
gery. Without adequate post operative care 
the incidence of relapse and even death fol
lowing the shock of. surgery would soar. 

This is precisely what has happened in the 
case of those convicted of crimes and 
sentenced to correctionaJ institutions which 
despite their names are more often storage 
bins for society's misfits than effective in
struments of correction and rehabilitation. 
According to the FBI's Uniform Crime Re
ports, 70 percent of all crimes committed in 
this country last year were committed by 
people who had been previously convicted of 
crimes. Arrest, court and prison records all 
testify to the fact that repeated offenders 
constitute the hard core of the criminal 
problem. 

There is very little data on the effectiveness 
of our correctional institutions, but what 
evidence that is available indicates our efforts 
in the area of rehabilitation are dramatic 
failures. 

One indicator is the fact that of the 
approximately 100,000 persons released from 
confinement each year and returned to 
society, 75 percent again commit serious 
crimes and return to confinement. This 
makes it clear that for most offenders our 
correctional institutions do not correct. It 
is equally clear that this failure is directly 
and crucially related to the high incidence of 
crime in the nation today. Let's look at the 
facts. Last year 74.8 percent of those arrested 
for murder, 68.8 percent of those arrested for 
forcible rape, 77.1 percent of those arrested 
for assault, 73.2 percent of those arrested for 
robbery and 81.6 percent of those arrested 
for burglary were people with previous 
convictions. 

It seems to me that it is imperative that 
the public and their legislators understand 
that there can be no solution to the problem 
of increasing rates of crime until we deal 
effectively with the problem of the repeat 
offender. And we cannot deal with this prob
lem of recidivism effectively so long as we 
tolerate huge isolated prisons, token pro
gram resources, and discriminatory practices 
which deprive offenders of educati!On, em
ployment and other opportunities. 

Unfortunately the field of corrections is an 
area of the criminal justice system which is 
the least visible and the most neglected. Ex
cept when there are prison riots, jail breaks, 
or scandals, little thought, attention or con
cern is given to our correctional institutions 
or their inhabitants. 

All too often prison inmates, men, women, 
juveniles, young adults and old adults alike, 
rather than being corrected and rehabilitated 
are beaten, brutalized, explodted, sexually 
abused and even killed by fellow inmates or 
by prison staff. The mere storage of more 
and more convicted criminals under such 
barbaric conditions is not the way to solve 
the problem of the repeat offender and it is 
not the way to solve our increasing crime 
problem. 

Less than five percent of the people em
ployed in correctional institutions have 
special training or professional preparation 
for dealing with young people, yet 62 percent 
of America's prison population is under 25 
years of age and 28 percent is under 18 years 
of age. It is a well-established fact that the 
younger the age group, the higher the rate of 
recidivism. Again, according to the FBI Uni
form Crime Reports, no fewer than 72 per
cent of the offenders under 20 released in 
1963 were rearrested by 1968. 

This should make it absolutely clear that 
greater rehabilitation efforts must be di
rected at the young offender if hardened 
criminal careers are to be aborted. 

But it is painfully evident that rather 
than reforming or correcting prisoners, our 
institutions are releasing more dangerous, 
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more hostile and more embittered people 
than were admitted to these institutions. 
More than 90 percent of our offenders are 
released from prison within two _to three 
years of their ol"iginal imprisonment. But 
it doesn't take long for the "system" to instill 
hostility and bitterness. I would like to cite 
you these examples from a report issued 
on the conditions existing in correctional 
institutions in Philadelphia: 

"George DiAngelo, a slender 21-year-old 
committed merely for a presentence evalua
tion, was sexually assaulted within minutes 
of his admission to the PhHadelphia Deten
tion Center." 

A 17-year-old charged only with being a 
runaway from home, describes his ride in the 
Sheriff's van on the way to a court appearance 
in the following words: 

"All of a sudden a coat was thrown over 
my face and when I tried to pull it off I was 
viciously punched in the face for around ten 
minutes. I fell to the floor and they (fellow 
prisoners) kicked me all over my body in
cluding my head, and my privates. They 
ripped m y pants from me and while five or 
six of them held me down, they took turns 
on me. My insides feel sore and my body 
hurts, and I feel sick in the stomach. Each 
time they stopped I tried to call for help 
but they put their hands over my mouth so 
I couldn't make a sound. They threatened 
my life and said they would get me in DI 
if I told what happened. At first, I told the 
guard I tripped and fell but thought I better 
tell the truth. I pointed out those who beat 
me up so b ad. The doctor looked at me and 
said I'd have to go to the hospital." 

These are not isolated instances. A pro
jection of the sampling which investigators 
in Philadelphia were able to take indicates 
that conservatively, some 2,000 sexual as
saults involving 1,500 individual victims and 
3,500 individual aggressors took place within 
a single 26-month period. 

The American public is confused and in
decisive about whether they want offenders 
punished or corrected. This is understandable 
in these times when in some communities our 
very homes are unsafe. But too many people 
feel that punishment in itself is correction 
and because of this delusion we have allowed 
these conditions to prevail in our correctional 
institutions. We must understand that pun
ishment alone is not correction. We must 
understand that through punishment with
out correction our prisons are spewing forth 
into the streets growing legions of bitter and 
hateful individuals, and the crime rate is 
going up. 

Now there are a good many people who 
would say, "Mr. Bayh, that is precisely the 
problem with this country; we need more 
people in prison." That is a natural enough 
reaction, but if you will follow me in a line 
of thought for a moment I believe I can 
demonstrate why it is wrong. 

Let's get right down to what some people 
oall the "nitty-gritty"-economics. Let's turn 
our attention for a moment from the moral, 
human and spiritual aspects of the problem. 
Let's just talk about economics. 

It is costing you, me and Mr. and Mrs. 
American $9.85 per day to maintain each 
prisoner in the federal prison system. That 
$9.85 per day adds up to about $3,600 per year. 

We are also told that sixty-five to seventy 
of each one hundred prisoners released by 
the average prison will return within a very 
short period of time. Why? We all know why; 
no jobs, no training for jobs, same deplorable 
environment, same b-ad associates and so on. 
It is all documented in Glaser's 1964 study 
of released federal offenders. As most of you 
know that study showed that during the first 
month after release from prison, only about 
one-fourth of the offenders were able to 
obtain anything approaching full-time em
ployment; and by the end of three months, 
the figure went up to only 40 percent. The 
same study also brought out another vital 

fact, the fact . that post release success was 
directly related to employment. Of those who 
were returned to the correctional system as 
repeaters, a significant proportion were those 
who had experienced difficulty in getting and 
holding jobs. Even those who were employed 
were, in most cases, employed in low status, 
low paying menial jobs. 

It is interesting to compare the $3,600 cost 
of keeping a man in prison with what it 
costs to produce a first rate army mechanic. 
The cost of feeding, clothing, housing, and 
training an Army recruit until he qualifies 
as a first rate mechanic is $4,452. On his 
release from military duty this recruit is 
equipped with a skill that ·qualifies him for 
a well paid job in civilian life. 

When you consider the $4,452 it costs to 
turn out a qualified mechanic and the 
astounding returns from the Federal venture 
with work release programs it becomes obvi
ous that tremendous amounts of money can 
be saved if men and women are trained and 
guided back into society. Consider for a mo
ment the experience of the Federal Bureau 
of Prisons with work release programs. 

A study of offenders participating in the 
Federal work release program shows that 1 Y2 
to 2Y2 years after release the recidivism rate 
for even the poorest risk group was only 20 
percent. This compares with a recidivism rate 
of more than 70 percent for released offenders 
in general. 

Some 6,500 offenders participating in the 
Federal work release program between 
October 1965 and July 1967 earned $5,748,-
364, paid $902,484 in Federal, State and local 
taxes, reimbursed the Federal government 
for room and board in the amount of $638,-
829, contributed $843,156 to the support of 
their dependents, and accumulated saving 
in the amount of $1,623,387. 

The simple economics of the situation 
seem plain enough. Spend just enough to 
develop and incorporate a good, meaningful 
rehabilitation program and you will save 
untold millions over the years. Not only will 
you save the cost of maintaining repeated 
offenders in prison, you will also save on 
the cost of insurance premiums and on the 
cost of stolen property, which last year 
amounted to $1.7 billion. Even more impor
tant, you will be attacking the crime problem 
at its very core by reducing the number of 
repeated offenders. The end result is fewer 
criminals and less crime. 

We in America spend somewhere in the 
neighborhood of one billion dollars a year 
on corrections. That sounds like a lot of 
money and it is. But we spend 36.6 billion 
dollars on automobiles and parts each year, 
14.5 billion dollars on alcoholic beverages, 
and 9.2 billion on tobacco. We even spend 2 
billion dollars a year on our pets. Surely 
we can find the necessary funds to support 
a meaningful program of rehab ill ta tion in 
our prison system. 

The question that may legitimately be 
raised is this: Can we guide offenders back 
to useful roles in our society even if the 
money is forthcoming? 

For the offender the experience of violat
ing the law, being incarcerated, cut off from 
friends, family and acquaintences is a sober
ing and awesome happening in itself. But the 
factor that, perhaps more than anything 
else, mitigates against the offender's success
ful re-entry into society upon his release is 
the degradation and brutalization to which 
he is frequently subjected during confine
ment. 

Let me read to you a few excerpts from a 
report by Mr. Arlen Specter, District Attor
ney of Philadelphia, regarding the Philadel
phia Prison System and the Sheriff's vans 
usect to transport prisoners. 

"The vans," Specter says, "are an un
mitigated disgrace." Investigators are in 
complete accord with the following descrip
tive essay written by one articulate inmate 
who travelled on the van some fifty times: 

"Prisoners confined in Philadelphia's three 
prisons commute from their institutions to 
the courts by way of a Prison Van. The van 
is a truck externally resembling the sort of 
refrigerated delivery truck that delivers meats 
to foodstores. The body of the truck has no 
windows. At the very top of the truck there 
is a tiny row of slots purportedly for venti
lating purposes. 

"Winter-The van is parked overnight in 
the House of Correction. At eight o'clock in 
the morning the van driver picks l.t up and 
drives it to the Detention Center. There, 
some forty prisoners who have been waiting 
since six o'clock (packed like sardines in a 
steel barred can) are loaded into the van. 
It has only seating ca,pacity for fifteen people. 
There are no handholds. There is no heat in 
the van. It is freezing . . . unendurable. The 
trip from Northeast Philadelphia is an hour 
of grinding stops and bumping halts. The 
standing men are tossed about inside the 
van. There is no light in the vehicle and the 
darkness is punctured by the grunts and 
groans. 

"Summer-The prison van is a sweltering 
cauldrin of red hot cast iron. The packed 
bodies of men stink. The sun winks occasion
ally through the narrow slits on top, but the 
outside air remains aloof, not wishing to 
contaminate itself with this Dante's Inferno 
on wheels. 

"If anyone is homosexually inclined, and it 
is summer, a stinking sex orgy may take 
place in the dim confines of the van. Some
times this is with mutual consent, some
times by coercion. All the time it is done 
with utter disregard for the feelings of the 
other men in the van ... Threats and even 
violence breaks out. The van drivers roll mer
rily on their way blissfully unaware of what 
is taking place. 

'The prisoners are alone in their walled up 
cage, alone with their dry bologna sand
wiches which must serve as sustenance for 
the next 24 hours. No cooked meal at night 
awaits them at the detention center when 
they return from Court, only the same 
bologna sandwich.'" 

This is absolutely shocking. We treat an
imals better than the prisoners described in 
this excerpt from the Specter report. Federal 
regulations on transportation of dogs and 
cats require vehicles of transportation to: 

1. Have sufficient air for normal breathing; 
2. Have easily accessible openings at all 

times for emergency rmoval; and 
3. Afford adequate protection from the ele

ments. 
The regulations state that enclosures shall 

be large enough to insure that each animal 
contained therein has sufficient space to turn 
about freely, to stand erect and to lie in a 
natural position. 

I do not single out Philadelphia except that 
it is there that someone has been honest 
enough to expose the wretched facts so long 
known, but hidden. Few have cared even to 
think about it, let alone reveal it. But Phila
delphia is not alone I 

In Arkansas, they did and may still, trans
port women and men prisoners in the back 
of a closed van several miles from detention 
center to court appearances. Last year, dur
ing hearings before the Senate Judiciary Sub
committee on Juvenile Dellnquency, someone 
observed that this must make it difficult for 
the guards. The Arkansas witness assured 
members of the committee that prison offi
cials were sane enough not to put a guard 
back there. 

You can imagine what transpired in that 
"hell on wheels." Of course, I should point 
out that medical services were available for 
the women who requested it-provided by 
male inmate nurses. 

Federal regulations on transportation of 
animals provide for the classification and 
separation of animals. Females in season are 
not housed with males. Animals with vicious 
dispositions are separated. Puppies and kit-
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tens are not housed with adults. Animals 
under quarantine or with communicable dis
ease are separated. 

Let's take another look at Mr. Specter's re
port. He cites the experience of the young, 
mentally disturbed inmate who was sexually 
assaulted by eight fellow inmates in one 
evening. And he quotes from the testimony 
of a sexually assaulted 20-year-old who told 
investigators: 

"I was embarrassed and didn't want no
body to know about this and didn't say 
anything to anybody. About two days later 
on· a Thursday, I started hurting inside 
and bleeding from the rectum. I asked 
Guard Williams to see the doctor. It was an 
emergency." 

Or consider this bit of testimony taken 
from an Arkansas police report: 

"He stated that they stripped all the 
clothes off of LL-33 and the rider stuck 
needles under his fingernails and toenails. 
They pulled his genitals with pliers and 
kicked him in the groin. Two riders ground 
out cigarettes on his stomach and legs." 

Mr. Specter's report and others read like 
horror stories. They are horror stories. The 
fact of the matter is that across this country 
we are imprisoning thousands of people dally 
because they have violated the rules of 
society. It is our hope and plan that while 
they are in prison they will be rehabilitated 
and will return to society as law abiding 
citizens, producing in society rather than 
preying on society. 

This was certainly the intent and hope 
of those who framed the Indiana constitu
tion and included in that document, Article 
1, section 18, which states: 

"The penal code shall be founded on the 
principles of reformation, and not of vindic
tive justice." 

But how, I ask you, can we really expect 
offenders to be reformed by their prison ex
perience when we do little to improve the 
living "hell" to which each imprisoned man 
and woman is subjected. People are in prison 
because something is wrong with them, yet 
we continue to let exist in our prisons the 
"snake-pit" conditions to which we once sub
jected our mentally 111. In the case of the 
mentally ill at least some were unable to 
comprehend their environment--which 
would be the only good we could possibly 
find in such an atrocious situation-but here 
we are subjecting, for the most part, knowl
edgeable people to those same or worse 
conditions. 

So far we have been talking about cor
rectional institutions throughout the 
country. 

Let's take a look at Indiana. 
Indiana's prisons may not be among the 

worst in the country, but it is little consola
tion that they are only a step or two away 
from that category. 

Just as most Americans have been shocked 
and horrified by the Pinkville Massacre in 
Vietnam, Hoosiers have been, or certainly 
should have been, shocked and horrified by 
the recent events at Pendleton Reformatory 
in Indiana. You are all familiar enough with 
the basic facts as reported by the press. Ap
parently, members of the prison staff opened 
fire on a. group of inmates, killing one and 
wounding 46. 

Even before this incident Pendleton was 
hardly an institution to which we in Indiana 
could point with pride. Built in 1923 to ac
commodate 1,600 inmates, its current pop
ulation is some 2,273. Five inmates have 
been victims of homicide at Pendleton dur
ing t he past five years. 

Why should anyone be surprised if in
mates in such overcrowded facilities, sub
Jected to arbitrary and harsh disciplinary 
measures, are finally driven to protest? And 
we should not overlook the fact that the in
famous affair at Pendleton was rife with 
racial overtones. All of the dead and wounded 
were black. 

Let's also take a look at just how well 
Indiana correctional institutions are doing in 
terms of rehabilitating offenders. 

As of today only 900 out of nearly 7,000 
prisoners are participating in educational 
programs. Yet, we know from Census data 
that 55 percent of adult felony inmates have 
not gone beyond elementary school. We know 
that increasingly high levels of formal educa
tion are required in today's job market and 
we know, from Glaser's study and others, 
that employment and appropriate training 
for relevant job opportunities are significant 
factors in reducing the rate of repeated 
offenders. 

Of the approximately seven thousand in
mates in Indiana correctional institutions, 
fewer than 100 are participating in outside 
pre-release guidance programs. At the State 
Farm in Greencastle there is only one coun
selor for every 200 inmates, and at the State 
Reformatory there is only one resident psy
chologist for 2,273 inmates. Only 28 inmates 
out of 1,930 at the Indaina State Prison and 
40 out of 2,280 at Indiana State Reformatory 
are participating in work release programs. 
Only 80 inmates out of 7,000 in the entire 
Indiana correctional system are participat
ing in work release programs. 

During the past year the state correctional 
system has been riddled with scandal, in
cluding the disclosure that some prison staff 
members were conducting a traffic in drugs 
within the walls of what we rather inac
curately refer to as our correctional institu
tions. On the other hand, only 10 officers in 
the entire correctional system are receiving 
additional training under the Manpower De
velopment Training Act. 

I could go on, but I think this gives a fair 
indication of just what the situation is in 
Indiana. 

Now let's talk about what can be done 
about it. 

In the Senate I have co-sponsored with 
Senator Goodell of New York, S. 2919. This 
is a bill that would assist State and local 
criminal justice systems in the development 
of programs to rehabilitate offenders and 
prevent recidivism by providing for voca
tional training, job placement, counseling, 
education services, manpower acquisition, 
establishment of regional crime and delin
quency centers, a national criminal justice 
recruitment program and other purposes. 
But we in the national Congress cannot solve 
the problem alone. 

Organization such as P.A.C.E. can perform 
an invaluable service by educating the public 
to the need for reform and, even more im
portant, arousing them to action. Simply be
ing concerned about the incidence of crime 
is not enough. And we will accomplish very 
little simply by increasing budgets and staffs 
without simultaneously providing the means 
for changing community attitudes toward 
offenders. The entire community and its 
social institutions must become involved 
in reshaping correctional rehabll1tative 
methods. 

Certainly there are many good and dedi
cated men employed in our correctional in
stitutions in Indiana. But to recruit and 
retain the best possible people we need a 
merit system that will take the Department 
of Corrections out of politics. 

I recognize, you recognize, and Commis
sioner Robert P. Heyne recognizes the need 
for a merit system for employees of the 
Indiana Department of Correction. But we 
are not going to get this and other reforms 
until enough informed and aroused Hoosiers 
demand them. 

Someone once said: "Prisons, mental hos
pitals and other institutions are a thermom
eter indicating the sickness or health of the 
larger society. The treatment society affords 
its outcasts reveals the way its members view 
one another and themselves." 

What is revealed by the way we in America 
and in Indiana treat our outcasts is not 
pleasant to contemplate. 

You in P.A.C.E. have already done a great 
deal, to awaken the people in this state to 
the need for reform. But we need as never 
before to shake America's conscience by 
seizing the initiative for reform. We must 
take up the challenge, hear the pleas, the 
cries, the groans. 

Mr. Bob Dylan once wrote a song that be
came a standard in the camps of the great 
civil rights movements of the 1960's. The 
words of that song also apply here. 

"How many times," Dylan wrote, "can a 
man turn his head and pretend that he just 
doesn't see; how many times must a man 
look up before he can see the sky; how 
many ears must one man have before he can 
hear people cry; the answer my friends is 
blowing in the wind, the answer is blowing 
in the wind." 

The wind is blowing for us now in Indiana 
and in America. It can be a stagnant, fore
boding wind, or a fresh and new wind. 

As Oliver Wendell Holmes once said: 
"I find the great thing in this world is not 

so much where we stand, as in what direc
tion we are moving. We must sail sometimes 
with the wind and sometimes against it. But 
we must sail and not drift nor lie at anchor." 

In the area of Prison reform, we in Indiana 
and America have been at anchor for too 
long and we can no longer afford to drift. We 
cannot afford it morally. spiritually nor 
economically. 

AmLINE PILOT QUALIFICATIONS 
AND TRAINING 

Mr. DOLE. Mr. President, an article 
published 1n Airways magazine was re
cently brought to my attention by a con
stitutent, Mr. Allen Knouft. It concerned 
the skills possessed by today's airline 
pilots and their effects on the overall 
safety factor for airline transportation. 

Because some highly important issues 
were raised in the article, I sent copies 
to the presidents of several major air
lines and solicited their reactions. Re
grettably, most of these letters were un
answered or were given only cursory 
replies. However, the letter I received 
from George E. Keck, president of 
United Air Lines, was most comprehen
sive and informative. On United's part, 
Mr. Keck took direct issue with the ar
ticle's inference that some airline pilots 
do not possess the optimum skills or ex
perience which the responsibilities their 
positions demand. In addition to his let
ter, Mr. Keck provided detailed informa
tion of United's flight training programs 
and facilities, including an article from 
the fall 1969 issue of Jet Profiles 
magazine. 

Mr. President, one reason why I initi
ated these inquiries was a personal con
cern for air safety, and I believe that 
Senators, who also log a good number 
of hours in commercial aircraft each 
year, will find the Airways article, as well 
as Mr. Keck's letter and the materials 
he furnished, worthy of their considera
tion. 

I ask unanimous consent that the 
material be printed 1n the RECORD. 

There being no objection, the items 
were ordered to be printed in the RECORD, 
as follows: 

[From Airways magazine, December 1969] 
AIRLINE PILOTS, How GOOD ARE THEY? 

NOTE.-You settle 1nto your airline seat. 
In a few moments you will be whisked across 
the nation as fast a.s the proverbial speeding 
bullet. The airline captain, copilot and sec
ond officer will close themselves into their 
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office up front and your life will be in their 
hands. How qualified are they? Airways 
asked a veteran airline captain. His name 
was withheld so he could answer with total 
honesty. The captain has been flying the 
scheduled airlines for 16 years, has logged 
12,000 hours of flight time and has 6,000 hours 
in the Boeing 707 he now commands. His an
swers indicate that the system is not 100 
percent perfect--but could you travel in any 
manner completely without risk? 

Q. How experienced and competent are air
line crews? 

A. In the past, the captain flew for years 
as command pilot in the same type of equip
ment. The copilot s were in the same position 
because the airlines were not hiring. In 
hours, copilots were as competent as cap
tains. Today, you might have a copilot who 
joins the airlines from the military service 
or civilian life. The civilian pilot's experience 
may be in airplanes no larger than a twin
engine Cessna or a twin-engine Beechcraft. 
The military pilot may have been flying Kc-
135 tankers (a m111tary version of the 707). 
After a year, the copilot may become a cap
tain, regardless of his previous experience. 
Of course, he has to fly his acceptance 
flight .... 

Q. A pilot can be hired as a copilot with 
only light-twin time? 

A. Yes. In fact, pilots have been hired with 
just the bare minimums, say several hundred 
hours. After a very short time, they become 
captains. These are major airlines I am talk
ing about. The new captains generally fly 
smaller equipment such as DC-6's or Vis
counts. However, as the situation is going, 
you might find a pilot who has been with an 
airline for only two years who has become a 
Boeing captain. As far as safety is concerned, 
the man will meet a minimum requirement. 
He will be trained. Experience is good only up 
to a point. A 500-hour pilot with a lot on the 
ball can be just as qualified as a 3,000-hour 
pilot. He will get the experience flying co
pilot. It doesn't take that long to learn to fiy 
the airplane. He is already a pilot because he 
has a commercial license. 

Q. can a pilot with only a few hundred 
hours in a certain type of airplane cope with 
an emergency as well as the pilot with 2,000 
hours in the same airplane? 

A. It all depends on the pilot. You can 
have an individual who has fiown as a co
pilot for two years and has learned more than 
a guy who has flown four or five years. 

Q. You talk about minimums in hours 
and experience. What does this actually 
mean? 

A. The airlines would like to have an 
Adonis type with 3,000 hours of four-engine 
jet time, a college education and a degree in 
aeronautical engineering. However, they have 
been forced to hire people with 300 or 400 
hours. Naturally, some of these people haven't 
panned out, but surprisingly, more of these 
have than the military pilots ~th several 
thousand hours. The military pllot feels he 
already has the experience and that he can 
bypass a lot of the knowledge that is re
quired of him, and he usually does a slipshod 
job. I'm not saying they all do this-but they 
have that tendency more than the relatively 
inexperienced pilot who is always learning 
and trying. 

Q . Are the airlines genuinely concerned 
with the caliber of pilots they produce? 

A. The airlines have built up a reputation 
for the pilot they produce at the end of 
their training period. Some airlines have the 
reputation of just going through the motions 
and giving the person the time. They throw 
him in front of the lions when it's time to be 
qualified. If he makes it, fine, if not, he gets 
another shot or he's eliminated. Some airlines 
enjoy such fine reputations that when the 

.FAA man rides on board it is just a formality. 
There are two different approaches to train
ing--one is the gin-mill type, the other is 
thorough traln1ng. But there 1s a minimum 
that has to be met. 

Q. Isn't it true that a captain has have at 
least 1,200 hours of flying time to earn his 
Air Transport Rating? 

A. Yes, and the airline pilot has to pass a 
Class I physical every six months. The copllot 
does not have to have the 1,200 hours. The 
second officer, or flight engineer, must be a 
pilot. He usually has a checkride in a light 
twin-engine jet. A crew consists of a captain, 
a copilot and a second officer. The captain 
is qualified in the airplane. The copilot has 
shown his flight proficiency in the airplane. 
The flight engineer must be a pilot. 

Q. What if something happens to the 
pllot? A heart attack, for example. How 
qualified is the copilot to cope with the 
emergency? 

A. This is a situation that always poses a 
problem. It is not brought up too much in 
the airline industry, or made public. In one 
case you might have a copilot who is almost 
as qualiffied as a captain. Or he might be 
just out of school. He just naturally can't 
cope with an emergency as well as a copilot 
who has been flying with one type of equip
ment for a longer period. Take a brand new 
crew that has just moved in from another 
base . . . say that the captain and copilot 
were just qualified on a four-engine jet, and 
you also have a brand new second officer. 
You have what you might call a barely quali
fied crew. This happens quite frequently. A 
junior man usually draws a junior man for 
a crew. So you are flying with the least 
experienced people together at one time, and 
this is quite common in the entire airline 
industry .... 

Q. How do the pilots feel about this? 
A. They are all qualified, of course. Each 

can perform his function. When it comes to 
emergencies, you are talking about the num
ber of problems a crew can deal with at one 
time. A pilot who is experienced in both 
general flying time and in the equipment 
can deal with more than one emergency at 
once. His burden can be heavier. A newly 
qualified crew focuses its attention on one 
problem at a time. A new crew knows what to 
do, but it takes a little longer. 

Q. What if something happens to the cap
tain? A heart attack, for example. Is there 
any indication that heart attacks occur more 
frequently during stress or emergency 
situations? 

A. No. I think the concern over heart at
tacks is a bit ridiculous. The only time that 
a heart attack is critical is during takeoff or 
landing, and these are only moments during 
an entire flight. It is more dangerous to be in 
a car while the driver is having a heart attack. 
A copilot is there in case a pilot acts peculiar 
or keels over. A copilot ought to have his 
hands and feet on the controls during every 
takeoff and landing. I can only think of one 
case when a carrier had an accident because 
of a seizure. (Ed. A non-scheduled airliner 
smashed into an Oklahoma mountain when 
the pilot, according to the FAA, suffered a 
seizure during an approach to landing.) I've 
had bigger men than I freeze on the controls 
during training flights and I have always 
managed to wrest the controls away-simply 
because I had a job to do and it was a matter 
of doing it. 

Q. How do you train yourself to cope with 
emergencies? 

A. This is a problem. You ride along com
placently for such long periods that you have 
to train yourself for emergencies that might 
arise. An engine failure on takeoff is really 
not a problem. But you should mentally go 
through the procedures so your reactions 
will be instinctive if it happens. You should 
be able to go through your emergency pro
cedures and go about your merry way. Prob
lems like this cause no difficulty. It is the 
compound problem-you have an engine fail
ure, then something else happens, then some
thing else piles up on you-that leads to 
catastrophe. 

Q. How often do you have to prove your 
proficiency? 

A. The captain must demonstrate his pro
ficiency every six months. This is a company 
function and an FAA man may be along. 
This is a two-hour ride. You demonstrate one 
and two engines out, control systems failures 
and so forth. Then you have a route check 
which shows you are familiar with the route 
you fly . The FAA goes with you on surprise 
rides. You go out to the airport one day, 
check the jump seat list and find an FAA 
man is slated to ride with you. 

Q. It has been said that an airline pilot 
does nothing for hour after hour, despite his 
high pay, but that in the face of an emer
gency he can earn his salary in two minutes. 
Is this a true picture? 

A. Not really. The average captain's wage 
is a minimum of $25,000 to $35,000 a year. 
If you are flying a Boeing 707 that holds 125 
people and you have to hold over an area in 
turbulence, thunderstorms or ice for two 
or three hours, and you have to make the 
decision whether or not to land on an icy 
runway with these people and get them and 
the airplane down safely~this one decision 
earns your salary for a year. It is amazing 
how often these decisions come up. It may 
not sound like much, but we make these 
decisions every day. · Not only do we try to 
give the people better and safer rides, but 
we must perform efficiently for the company. 
Sure, you can go along for a long time and 
fly in clear weather, but you get one day
even a routine day-you earn your money. 
In Kansas City, for example, you have a max
imum 25 knot crosswind. The runway is 
short. You can't come in too high because 
you are going to be too fast and you can't 
come in too low because of obstructions. It's 
gusty. You must have a little excess airspeed 
to cope with the crosswind and downdrafts. 
That one landing makes up the salary. You 
have to consider the lives at stake--not only 
the passengers, but the rest of the crew. 

Q. Do you--or other captains--ever land 
where you really shouldn't land? Is there a 
tendency to try to shoot a landing because 
the schedule says you should be at a certain 
pia~ at a certain time? 

A. It is too bad we have to have minimums. 
But some pilots feel they just have to get 
down. People are only human. If Joe Blow 
has landed safely under certain conditions, 
it is only natural to think you can do just 
as well. This isn't necessarily the case. I 
would like to see honest minimums that 
apply to individuals. We- could then shoot 
zero-zero landings. We've done this in train
ing-right down to touchdown, and we have 
rolled out without any difficulty. But there 
are times when the ce111ng is 200 feet and you 
weren't quite squared away, or when Air Traf
fic Control brought you in 90 degrees to the 
Instrument Landing System Approach, and 
you just can't make it--but you almost have 
to make it, because it is a tradition. Some 
people go out of their way to make it just 
so they can say they have made it. It is like 
a good pitcher who goes out and pitches a 
no-hit ball game--but the next time out, 
he beans a batter. You have your good days 
and your off days and there's nobody who 
ought to know better than you when you 
can make a close approach and when you 
cannot. 

Q . There has been a rash of accidents dur
ing landing approaches in bad weather. How 
dangerous are instrument approaches? 

A. It depends on your equipment. If every
thing is functioning, you can come in when 
the ceil1ng is perhaps 300 feet. If all your 
equipment is not working, then you can 
shoot an approach when the ceiling is 400 
or 500 feet. You keep backing off until you 
find your minimums. You can only do so 
much with what you've got. 

Q. But occasionally, someone hits a moun
tain that wasn't supposed to be there. What 
goes wrong? 
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A. I think a lot of the problems stem from 

the fact that when you reach a minimum you 
feel you have to get down. This is when it's 
tough. You look out and you want to get 
down, and you just can't see in poor visibility 
when you are moving at 150 miles per hour. 
If you start drifting off the localizer course, 
for example, you don't know whether you are 
one mile off or five miles off once you are a 
needle's width off. If there is an obstruction 
there and you are busy looking for the field 
and you have lost track of time, it is very 
possible that you could hit it. 

Q. Isn't it standard procedure for the pi
lot to fly his instruments all the way down 
through an instrument approach while the 
copilot looks for the runway? 

A. No. It's not standard. 
Q. Isn't it recommended? 
A. Actually, it is recommended, but it's 

not really standard. You might have a 
brand-new copilot. In the stress of the mo
ment he might pick out something that looks 
like a runway, when it really isn't. To make 
you happy he might call out "runway in 
sight" when it actually isn't-just to reassure 
you that you had it made. 

Q . There have been scare books out on 
aviation a;c.cidents which go into great de
tail on lightning and thunderstorms. How 
dangerous are they? 

A. Lightning is more spectacular than 
dangerous--and it is very spectacular. But I 
only know of two commercial airliners that 
have been downed by lightning and I haven't 
seen any records of light planes being downed. 
It can be frightening to passengers, who oan 
see to the side, but not to the front. In an 
airllner, you are usually on top of everything. 
The only problem is when you are coming 
down. The thunderstorms give you the 
problem. 

Q . How much can you depend on radar to 
guide you around turbulence? 

A. You can never tell about turbulence. 
What looks vicious might be gentle. What 
looks gentle might almost tear your head 
off. You should expect anything-we don't 
fly into thunderstorms. On an approach we 
might find thunderstorms in the area, but we 
dodge the cells, and the radar is very effec
tive. This depends on the radar operator. He 
must know how to set the radar up. 

Q. Should there be a rule that an airliner 
won't approach an airport 1f there are 
thunderstorms in the area? 

A. You shouldn't really operate in the 
proximity of thunderstorms because you do 
have shifting winds, wet runways--and these 
will create problems. 

Q. But you do operate into these condi
tions, do you not? 

A. We do to a certain extent. There is no 
doubt that we do takeoff and we do land 
during a thunderstorm. However, you have 
to be quite explicit as to when you do this 
and when you do not. You do not take off 
into the teeth of a thunderstorm when you 
see it at the end of the runway. This would 
be foolhardy. There have been people who 
have done it-no doubt about it-but it just 
isn't good practice and it's something you 
don't do. 

Q. Who makes the final decision? 
A. The ca.ptain decides, absolutely. Same 

thing with the landing. You're not going to 
land an airplane when the runway is ob
scured by solid rain, unless you almost have 
no choice or you feel you can get it before 
the situation gets dangerous. Of course, if 
you get the airplane on the ground and roll
ing at a fairly low speed you don't care about 
running into a solid wall of rain, which you'd 
hate to do about the time you're flaring out. 
It has been done. Sometimes you might have 
been holding for hours and this is it-you've 
made your commitment, and down you come. 
However, it is a gamble, a calculated risk, and 
it isn't done as a normal practice. 

Q. How does general aviation-the light 
airplanes--fit into aviation? Do they create 

problems for you around the major termi
nals? 

A. That is a good question. Pilots are 
pilots. If they are good, they are not going to 
be a problem. If they a re student pilots, they 
are problems to anybody. 

Q. Should there be restrictions on private 
pilots operating into m a jor airports? 

A. Yes. But the res·trictions should be based 
only on the experience of the pilot. An ex
perienced pilot in a Uttle airplane should be 
able to opera.te into major fields. A student 
pilot in a little airplane should be restricted. 

Q. Would a special rating or a course in 
operating out of major terminals help? 

A. This would be a great help, but experi
ence is still the factor. Even an experienced 
pilot trying to get into a congested radio 
frequency can't get a word in edgewise. He 
has to use tact and cunning. The inexperi
enced pilot could become so frustrated that 
he would be bordering on panic, really. 

Q. As an airline pilot on a fixed run you 
fly into the same airport over and over again. 
Would you have problems flying into an un
famlllar airport? 

A. Not really. I flew into many airports 
when I was flying the non-scheduled airlines. 
The beauty of flying into f·amiliar airports
at least it used to be the beauty of it-was 
having familiar landmarks. You could look 
out the window and tell where you were, how 
high you were and what speed you were fly
ing. You could be very efficient in your ar
rival. Now Air Traffic Control tells you tore
duce your speed 50 or 100 miles out and no 
matter what you do, you have to conform to 
their wishes. 

Q. Should the controllers have a.bsolute 
control? 

A. I believe the con trollers may be taking 
on a job that is a little bigger than they 
should tackle. Here we are, flying on a per
fectly clear day without a cloud in the sky, 
yet we are forced to fly under the control of 
men on the ground. They vector us into a 
field behind traffic, which is fine, since they 
are controlling the traffic. However, when 
we tell them we have the traffic in sight, 
we are more qualified to position ourselves 
in relationship to the traffic than they are. 
Yet they follow their radar and put us 
through all sorts of wild antics. This hap
pened before any talks of slowdowns-it has 
been going on for a long time. The controllers 
are controlling us when they don't have to 
and they are costing us several minutes. We 
can see what we have to do to keep from 
overtaking another airplane. 

Q. How about the cases of airlines over
taking light aircraft and colliding with 
them? How does this happen? 

A. We had an example on an ILS (Instru
ment Landing System) approach to Los An
geles International. We were coming down 
the glide slope (sort of an electronic slide to 
the runway) and we were at 14,000 feet and 
indicating perhaps 250 or 260 knots. There 
was no traffic reported. I saw an airplane 
at 12 o 'clock and I couldn't tell which way 
it was headed. There was at least one pair 
of eyes looking outside at all times. Usually 
ATC will give you a clue that you have 
traffic-although, ironically, they will usu
ally tell you about traffic that is not a factor. 
That is all right, of course, but it is unneces
sary. We were overtaking an Air Force Cessna 
310 that was making an approach down the 
localizer-Lord knows why! He hadn't told 
anyone he was in the area and he should 
know how busy the Los Angeles area is. Had 
we not taken evasive action, we would have 
hit him. We asked Air Traffic Control if they 
had him on the radar, and they said they 
did not. Making a simulated instrument ap
proach is legal but the military pilot should 
have told ATC he was in the area. 

Q. How dangerous is the mid-air collision 
threat? 

A. It is quite a threat. Why we don't have 

more mid-air collisions is beyond my com
prehension. We've been awfully lucky. 

Q. What is the answer? 
A. That is really a question, and there 

isn't any answer in my mind. At best, it is 
see-and-be-seen at low altitudes and positive 
control at high altitudes. The reduced air
speed at low altitudes has been a definite 
help. Anything beyond the rules now in 
effect would be too restrictive. 

Q. There are plans to make airliners safe 
eventally to land when ceiling and visibiilty 
is zero-zero. Is this safe? 

A. Today it would be dangerous. With the 
instruments they have in mind, it will be 
safe. 

Q . As a summation, how safe is flying? 
A. How do I answer that one? Perfectly 

safe? Very safe? Nothing is guaranteed safe. 
Some pilots are better than others. Some 
crews are better than others. But there are 
rules that make it as safe as possible. It's 
safe enough for me to put my family on and 
if you still have any doubts-I'd follow them. 

UNITED Am LINES, 
Chicago, IlL., December 12, 1969. 

HoN. ROBERT DOLE, 
u.s. Senate, 
Washington, D.C. 

DEAR SENATOR DOLE: I have reviewed the 
article enclosed in your letter of November 
20; and in response to your request for my 
reaction to this article, I have the following 
comments. 

I do not feel an objective and searching 
article can be written upon the opinions of 
one man, particularly when the subject being 
interviewed is placed in the awkwrurd posi
tion of evaluating his own proficiency. Then 
too, there is always the temptation for the 
interviewer to stray into areas in which the 
subject might not necessarily have first hand 
and expert knowledge. 

This article covers a broad subject. It is 
not so much a matter of opinion as a matter 
of research of facts. The facts and statistics 
are available. Since the title, "Airline Pilots
How Good Are They?," should confine the 
scope of the article to the proficiency and 
training of airline pilots only, the obvious 
area of research, at least primary, would 
seem to be in the huge and highly developed 
training schools of the airlines. Some re
search in government agencies and records 
seems indicated also. However, the article 
wanders, gets into the area of general avia
tion, airways con trollers and is based on the 
opinions of one man. 

In recent months the Training Committee 
of the Air Transport Association (ATA) con
ducted a comprehensive presentation for the 
FAA, NTSB, other government and industry 
officials. Those in attendance included John 
H. Shaffer, FAA Administrator, Charles 0. 
Miller, Director of Aviation Safety NTSB, 
and Congressman John H. Clausen, Repre
sentative from California. 

The purpose of the presentation was to 
inform the various government agencies and 
other concerned people of the progress and 
programs the various airlines were under
taking to improve flight training activities 
for the industry as a whole. United Air Lines 
has been an active participant in this 
program. 

I am sure that the author of the referenced 
article, yourself and other concerned people, 
would be most interested in reviewing, first 
hand, exactly what the scheduled air car
riers are doing to assure that their Flight 
Officers a.re properly trained and proficient 
in performing their daily tasks. 

We would be most pleased to arrange a 
similar presentation to you and your associ
ates, constituents or any other interested 
people at our Flight Training Center in 
Denver, Colorado. In the meantime, we are 
attaching an information packet which will 
give some insight into the thoroughness and 
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magnitude of the training activities of 
United Air Lines. 

Thank you for your interest. 
Sincerely, 

G.E.KECK. 

CONTRACT TRAINING 

The products of the Uruted Air Lines Flight 
Training Center in Denver are well trained 
pilots. As is the case with most production 
operations there is a by-product--contract 
training. 

This consists of special training courses 
for corporrution, military, other airlines and 
Federal Aviation Administration pilots. In
structors, course material and training equip
ment used in this contract training are 
identical to those given United pilots. 

All or part of training received by United 
pilots can be taken by other airmen, from a 
one-day session on weather radar to a seven
week Dc-8 training course. 

United started its contract training busi
ness in the mid-1950's when Scandinavian 
Airline System (SAS) sent pilots for train
ing in the Convair 340. The U.S. Air Force 
became one of the first customers for the 
same training. 

Contract training has greatly expanded, 
due largely to the wide use of jets that have 
pushed military, commercial and corporate 
aircraft speed capabilities past the 400 knots 
mark. Also, completion of United's multi
million dollar flight training center at Den
ver gives the airline greatly expanded 
facilities allowing a considerable amount of 
training over and above that required tore
fine the skills of its own :fiigh t crews. 

Size of commitments made to corporations 
and other airlines in 1968 reflected this ex
pansion. By the end of the year total con
tracts exceeded $2 million. 

A special program, consisting of several 
basic courses, has been set up for corporation 
pilots to familiarize or refresh them with 
the latest techniques and developments in 
jet operations. 

"We want to share the tremendous amount 
of experience we have gained in jet opexa
tions with general aviation aircrews," says 
Glenn A. Allred, assistant to the director for 
United's flight training facilities. 

The basic courses consist of a five-day 
ground school in corporate jet operations; 
a two-day recurrent training course which 
includes one day ground school and one day 
in a simulator and, the third, a one-day 
airborne weather radar course. 

The five-day course covers such subjects 
as jet engine performance, high-speed flight 
characteristics, jet airplane performance, 
high-altitude meteorology, jet operational 
procedures and physiology which involves 
physical problems encountered at high 
altitudes. 

Recurrent training covers jet operation 
procedures, including flight planning and 
enroute navigation; and four hours in a twin
jet procedural trainer. This consists of train
ing in all manuevers and procedures appli
cable to swept-wing jet transport aircraft. 

The airborne weather radar course, offered 
since 1957 when United introduced weather 
radar to commercial aviation, has attracted 
about 5,000 trainees since its inception. The 
course covers the use of equipment and 
interpretation of radar scope images. Experts 
provide detailed analysis of 70 radar scope 
images covering a wide range of weather 
situations. 

All courses are scheduled at least once a 
month and jet simulator training also may 
be arranged for other times. 

Maneuvers and procedures in the jet 
simulators are conducted according to gen
eral jet transportation requirements. Normal 
operating speeds, approach cruise and climb 
are programmed for various business aircraft. 

Many airlines have taken advantage of 

United's facillties for the training of their 
own flight officers. These include Alaska Air
lines, Delta, Flying Tiger, Frontier, Japan 
Air Lines, Air Canada, TWA, Yugoslav Air 
Transport and Universal Airlines. 

Captain James E. Cross, director of train
ing, points out that the training center is of 
value to air transportation in general, rather 
than to United exclusively. 

"Our door is always open to those who face 
training problems. We have the equipment 
and the specialists to solve problems," Cross 
said. 

Occasionally United's airborne educators 
are sent to distant lands to teach "off cam
pus" when their skills are in demand. 

United personnel aided in the reorganiza
tion of Philippine Air Lines in 1946 and later 
aided Japan Air Lines in training its jet 
crews for Transpacific operations. 

In 1962 United dispatched personnel to 
Pakistan International Airlines to train pilots 
for newly delivered jet transports. When the 
Australian Department of Civil Aviation 
wanted training for pilots who would fly jets 
in that country United supplied ground 
school, simulator and aircraft instruction. 

FLIGHT TRAINING 

Pilots wlnn1ng their wings at United Air 
Lines Flight Training Center in Denver today 
wm be flying jumbo jet transports and 
supersonic planes of tom.orrow. 

With this in mind, the new $30 million 
center was designed to meet present training 
demands and be :flexible to prepare for 
future needs. 

Innovation was the keynote in building 
the new center and tbis has provided the 
impetus for a fresh look at pilot training 
methods. 

captain James E. Cross, director of the 
training center, ~aid that in the past train
ing philosophy was largely intuitive. Courses, 
he recalled, were packed with "nice to know" 
information. 

"We can no longer afford the luxury of 
traJining a pilot to know how many rivets 
there are in the bottom piece of skin on the 
horizontal stabilizer," he said. "Today, we 
must concentr.art;e on the tasks which must 
be taught to insure satisfactory job 
performance." 

New tra.ining methods have been devel
oped. Using a S'Ysteml3 approach, training 
requirements are analyzed, and objectives 
for crew members described. The process is 
then tested and necessary revisions are made. 

Ull'ited's new Boeing 737 twin-jet present
ed the airline with an opportunity to test 
this tmill'ing philosophy. A :flight manual 
and sylbvbus were created to train pilots for 
the new a.ircraft. Eliminated was the "nUJts 
and bolts" instructional approach. 

Normal training time for pilots advancing 
to another type of aircraft is 41 days. The 
new approach shortened this period to 28 
days. 

Total estizna,ted cost of training at the 
center during 1968 was $25 million. An aver
age of 400 United pilots are in Denver on 
any given day, ranging from the new trainee 
to the senior captain reporting back for a 
refresher course. 

Instruction at the center is not limited to 
United flight personnel. In addition, training 
is conducted for personnel of the Federal 
Aviation Administration, the Air Force, 
many of the European and Pacific area air
lines flight crews and numerous private and 
business pilots. 

United pilot training dates from 1929 when 
the Boeing School of Aeronautics was formed 
at Oakland, Calif. Mechanics, private and 
commercial pilots were trained at the school 
which became a division of United in 1934 
when Boeing Air Transport and three other 
pioneer airlines were merged into one 
company. 

Late in 1940, the school was expanded un-

der government contract to train thousands 
of servicemen. In 1942 the activity was moved 
to Cheyenne, Wyoming and in 1943 a per
Inanent move was made to Denver. Since 
then, thousands of pilots have won their 
wings, been checked and rechecked at the 
training center. 

The industry's largest concentration of 
electronic flight simulators is at the Denver 
facility. This equipment duplicates the flying 
characteristics of various aircraft in the 
United States. 

The airline has 16 simulators, including 
four procedures trainers, valued at more than 
$12 million. Three additional flight simula
tors are scheduled for installation this year, 
and one is scheduled for delivery in 1970. 

The flight simulator is the most outstand
ing example of innov~tion in training tech
niques. It is the closest possible approxima
tion that can be construed with present 
technology of an aircraft accomplishing take
off, in-flight and landing maneuvers. 

Other training tools, though less scphisti
cated, also are helping to turn out a better 
trained pilot. Cockpit procedures trainers, in
troduced in the 737 program, bridge a gap 
between aircraft systems training learned in 
the classroom and both sophisticated sil!J.ula
tors and actual :flight experience. 

The success of the device in acclimating 
the trainee to the cockpit environment prior 
to work in the simulator has prompted a de
cision to provide a similar trainer for each 
of the other aircraft programs. 

Up to 10 aircraft are assigned to the train
ing center and scores of operational type 
training aids are utilized in its ground 
school classes. 

The permanent staff of more than 600, 
headed by Cross, includes :flight instructors, 
ground school instructors, simulator instruc
tors and operators, technicians and clerical 
workers. 

In addition to the training of new pilots, 
there is transition training for flight crews 
advancing from one type of aircraft to an
other, upgrading training for flight officers 
advancing in rank and responsibility, plus 
requalifica.tion training and recurrent train
ing on a semi-annual basis for all flight 
personnel. 

Cross said that it costs about $10,000 to 
train a new pilot, including costs for recruit
ing, pretraining testing, his salary while in 
training and actual training costs. 

During the flying career of a pilot, United 
will spend nearly $100,000 for his training. 

The basic flight officer program for new
hire pilots takes nine weeks consisting of 
five weeks of ·ground school classes followed 
by two weeks of simulator training and two 
weeks of actual :flying. The trainees then take 
the company and Federal Aviation Admin
istmtion exams and are then assigned to 
the line as second officers. 

Pilots return to Denver every six months 
for additional training and checking with 
the crews they usually fly with. This new 
crew concept program is unique because the 
proficiency training and checking programs 
are required only for captains. But United 
requires all crew members to participate in 
the six-month proficiency training. 

The second officer of each crew may remain 
an additional day each session to participate 
in pilot training. This is designed to assist 
him in retaining his pilot skills and knowl
edge during a period of non-piloting duties. 

As the pilot gains senior! ty he is promoted 
to first officer. He then returns to Denver for 
a program evaluating his career potential and 
upgrading in pilot skills required of a first 
officer. Following this training period, and 
another extensive check on the line, he con
tinues his periodic six-month training as 
a first officer. 

After five to 10 years as a first officer, the 
pilot gains the seniority required to become 
a captain. As in all cases of promotion in 
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equipment, there is a thorough check on the 
line plus the continuous six-month program 
of recurrent training at Denver as a captain 
in command of a full crew. 

Frequently the move up in rank means a 
move down in equipment, thus recycling the 
chain of training. 

Training does not end for a United pilot 
until the d ay he retires from flying. 

[From Jet Profiles, Fall 1969] 
SCHOOL FOR THOSE WHO FLY THE MAIN 

Airline pilots take training almost as a 
way of life. They're trained when hired, re
trained when upgraded to first officer or cap
tain, and trained again when they move to a 
different aircraft. Even if they don't change 
jobs, airline pilots periodically go back to 
school, just to keep in top form on their 
present assignment. 

For United Air Lines pilots, going back to 
school has become a. pleasure, thanks to 
United's new Flight Training Center at Sta
pleton International Airport in Denver, Colo
rado. Situated in the ' 'mile-high city,'' where 
the sun shines an average of 300 days a year, 
the $30 million UAL Center is recognized as 
one of the most complete and carefully de
signed flight training faciUties in the airline 
industry. Approximately 5500 pilots, includ
ing those from other airlines and major 
corporations- as well as United's own roster, 
are trained annually at the United instal
lation. 

The more than 550 United employees who 
staff the Flight Training Center moved into 
their new complex only a little over a year 
ago in August 1968. However, United's man
agement began planning a new central train
ing complex some four years earlier in 1964, 
just after United had announced an order for 
144 jets, the largest new aircraft order ever 
placed by an airline. The rapidly expanding 
UAL operations (United had merged with 
Capital Airlines some three years before) 
and the increasing size of the airline's fleet 
caused the company to take a good look at 
their training needs for the years forward 
into the 1970's. After investigating at a num
ber of cities, the decision was reached in 
1965 to construct the new fac111ty at Denver. 

According to Captain J. E. Cross, who 
heads up at the Flight Training Center, the 
architects selected to design the new struc
ture were given one basic charge: to make 
the building as flexible as they could design 
it. 

The result at Denver is a complex as mod
ern as today, yet readily adaptable to meet 
the needs of tomorrow. Classrooms, for in
stance, were designed around a "multiple 
module" concept. The size of the smallest 
room needed at the center was determined, 
then other, larger classrooms were sized in 
multiples of these basic dimensions. The 
added use of special moveable walls and 
adjustable partitions makes it possible, al
most within the span of a weekend, to trans
form the center into a completely different 
arrangement of classrooms, offices and util
ity areas. The entire installation has been 
designed with an eye toward United's future 
needs and the expansions which inevitably 
will occur. 

The teaching tools and techniques at Den
ver are just as modern as the fac111ties. Ex
tensive use is made of the latest types of 
audio-visual equipment, including videotape 
and elaborate "system displays" specially 
constructed by United for use at the center. 
Classrooms are fully equipped with elec
tronic student "responders," which enable 
students to answer an instructor's multiple 
choice question simply by pushing a button. 
The system also displays the answers of the 
entire class simultaneously on a master panel 
in front of the instructor, thus giving him an 
instant measure of how well his material is 
being received. 

In both the way the classes are taught and 
the content of the courses themselves, there 
is a single objective-complete mastery of 
the material by the student. Captain Cross 
says, "The airline business does not allow 
us to use a lock-step method, where students 
grasp material in varying degrees. Every
thing taught here is essential to a pilot, and 
we must--and do--teach to proficiency." 

At the UAL Flight Training Center, the 
"teaching to proficiency" philosophy is given 
real meaning. Continuous work is underway 
to refine more precisely just what "profi
ciency" for the airline pilot really is--to 
clearly delineate just what tasks each mem
ber of a flight crew must perform and the 
knowledge he needs to perform them. Out 
of this work, then, come established spe
cific "behavioral objectives" towards which 
the courses are structured. Basically, this 
means giving a pilot the information and 
training he needs to adequately do his job, 
rather than building coursework around 
everything an instructor intuitively feels 
should be included. 

United first applied the "behavioral objec
tive" approach in developing the training 
program for pilots transitioning to the 
Boeing 737. Besides shortening the entire 
training cycle (by eliminating unnecessary 
material and using improved methods of 
presentation), the new techniques were ap
plauded by instructors and students alike. 
So successful were the results that the same 
procedure was adopted by the Air Transport 
Association as an industry effort in develop
ing the training for the Boeing 747. Now, 
these same developmental methods are being 
applied for the McDonnell Douglas Dc-10. 

Another United innovation at the Flight 
Training Center is the "crew concept"-the 
idea of training a flight crew as a. unit rather 
than as individuals or members of larger 
classes. UAL officials feel the crew concept 
of training better duplicates the actual en
vironment in which the pilots will function 
once they return to the line. Also, it places 
the responsibility of a particular job on the 
individual who will perform that job on a 
day to day basis. 

Although a number of training aircraft-
composed of the same jets that make up the 
UAL line fleet--are assigned to the Flight 
Training Center, United students, especially 
those in transition training, today are spend
ing more and more of their "flight" time in 
aircraft flight simulators (the center has 16 
simulators valued at over $12 million). There 
are several reasons for this. The airline 
doesn't have to take any chances with a $10 
million passenger jet, regardless of the flight 
maneuvers to be carried out, when the "fly
ing" is done in a simulator. Also, using line 
jets for training purposes is getting to be an 
extremely expensive proposition for all air
lines, a situation which will be further ag
gravated by the arrival of the superjets. 

By combining simulators (which are so 
meticulously copied after the respective air
craft that even the same fabric is used on the 
crew seats) with other modern training aids, 
such as simulated visual approach displays 
and cockpit procedures trainers, United's 
experts feel that the need for line aircraft in 
transition training may be eliminated. This 
goal , in fact, is a target for the Dc-10 train
ing program. New line captains transitioned 
via simulator, however, would probably still 
fly their first few trips with an instructor 
or veteran pilot sitting in the co-pilot's seat. 
During successive flights, the new captain 
would gradually assume command responsi
bility for the aircraft. 

Asked why he felt tha.t pilots could be 
trained to fly an aircraft without the use of 
the actual airplane, one UAL instructor re
marked half-seriously, "Well, not long ago, 
a couple of fellows 'flew' a. ship from outer 

space down to the moon and back without 
ever having flown in it before." 

United's training experts look with pride 
at the manner in which the total range of 
flight training at Denver has been made 
m ore efficient, in most cases shortening the 
duration of the various training cycles. 
Captains arriving in Denver today, for in
stance, to take transition training for the 
Dc-8 jet will only spend 28 days at the 
cent er, compared to the 55 days required for 
Dc-8 training a few years ago. 

Enthusiasm runs high at the United Flight 
Training Center, both for the job that has 
been done and for the challenge of the fu
ture. At every level there seems to be a 
genuine understanding for the business at 
hand and a zeal for contributing to its suc
cess. Wit h the excellent facilities and far 
sighted techniques, the Flight Training Cen
ter should keep pilots flying the United 
Main Line at the top of their profession for 
a long time to come. 

The number of aircraft in the Air France 
training fleet has varied, depending on the 
airline's needs at a particular time. As many 
as five aircraft have been in service at one 
time. During normal training periods, each 
Falcon is flown an average of six hours each 
day. However, during peak training efforts, 
each aircraft may be in service as much as 
12-hour each day. 

The Air France Falcons are credited with 
significantly lowering the costs of normal 
flight training and cutting by 10 to 15 per
cent the expense of giving pilots type-con
version hours. The aircraft have also reduced 
by up to one year the time between hirina 
a pilot trainee and having him operationai 
on jets (previous to the Falcons, trainees flew 
a number of different propeller aircraft be
fore transitioning to jets). 

KLM Royal Dutch Airlines is another flag 
carrier whose pilots are trained in business 
jet s. The Royal Dutch Flying School in Eelde. 
The Netherlands, uses three Hansa Jet 320's 
in training pilots for KLM. The aircraft are 
used in conjunction with the school's two 
year course in aviation, from which students 
graduate with an instrument rating and pre
liminary requirmeents towards an airline 
transport license. 

The Hansa Jets have cockpits specially 
equipped to simulate the flying environment 
of KLM's intercontinental Dc-B's. Each 
trainer aircraft is configured to accommo
date three flying students--one in the cock
pit for flying instruction and two others in 
the front of the cabin for navigation and 
communication instruction. Five additional 
students and an instructor can also be car
ried in the rear of the cabin. 

Other airlines using the business jet for 
pilot training include Continental, Qantas, 
and TWA. Continental has had a sabreliner 
in use in it s jet training program for almost a 
year, while, "down under" in Australia, 
Qantas employs De Haviland DH-125's for 
the same purpose. 

TWA has carried the idea of using the busi
ness jet for pilot training to its fullest extent. 
Having purchased two Lockheed jetstars in 
May and June of 1968, the airline spent the 
next six months in converting the airplanes 
into two in-flight simulators for the Boeing 
707 and 727. Modifications to the Jetstars 
were extensive, amounting to some $600,000 
per airplane and necessitating complete re
certification by the FAA. Included was just 
about anything and everything TWA could do 
to make the Jetstars look (in the cockpit) 
and fly like the full sized Boeings. Cockpit 
layouts were completely reworked to 
Boeing/TWA standards. Transponders, radar 
altimeters, DME and other equipment were 
installed. Even the Lockheed-supplied rocker 
switches in the panels were replaced with 
the toggle-type used by Boeing. 

TWA feels that direct operating costs for 



December 18, 1969 CONGRESSIONAL RECORD- SENATE 40113 

the Jetstars will be some $300 per hour less 
than the line aircraft which they replace. In 
service since January of this year, both Jet
stars have been :flying an average of about 
10 hours a day and roughly 250 hours per 
month. 

With the introduction of the new superjets, 
the cost of using line aircraft for non-reve
nue purposes will become even greater. Al
ready, the cost is more than just the operat
ing expense for the aircraft; there is the loss 
of the revenue that the airliner could be 
bringing in by doing the job for which it was 
designed and built. It may well be that the 
business jet will become an even more im
portant tool for the airlines, which, in the 
end, will bring benefit to the airlines and 
passengers alike. 

SURVEY SHOWS 2.5 MILLION QUIT 
SMOKING IN 2 YEARS 

Mr. MOSS. Mr. President, a heartening 
news article was published in the Wash
ington Post of December 17, 1969. Its 
headline reads "Survey Shows 2.5 Million 
Quit Smoking in 2 Years." It is hard for 
me to imagine better news than that. 
The article indicates that there has been 
a decline of about 5 percent of those who 
smoke cigarettes from the years 1966 to 
1968. But best of all, it indicates that 
the number of young people aged 17 to 
24 have an increasing number who have 
never smoked at all. This represents a 
giant step forward in our efforts to im
prove and safeguard public health in the 
United States. It is most timely because 
the Senate has just passed the Public 
Health Cigarette Smoking Act of 1969, 
to remove from television and radio ad
vertising of cigarettes and to permit the 
Federal Trade Commission to act in due 
time to control advertising in printed 
media. I ask unanimous consent that the 
news story in the Washington Post be 
carried in the RECORD at this point. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
SURVEY SHOWS 2.5 MILLION QUIT SMOKING 

IN 2 YEARS 

(United Press International) 
About 2.5 million cigarette smokers kicked 

the habit between 1966 and 1968, according 
to a government survey. 

Cigarette smokers of every age and both 
sexes are quitting, it said. And the number 
of young people aged 17 to 24 who have never 
smoked is increasing. 

The survey was released by the National 
Center for Health Statistics, which used 
census Bureau reports to reach its conclu
sions. 

Nearly 38 per cent of the population 
smoked cigarettes in 1968, a decline of 5 
percent from 1966, it said. 

A larger proportion of men than women 
are former smokers, according to the study. 
One reason given by some experts 1s that 
smoking once represented a symbol of re
belllon for women, and those who took the 
rebellious step may find it more difficult to 
quit than men. 

THE AMERICAN BILL OF RIGHTS 
AND THE UNIVERSAL DECLARA
TION OF HUMAN RIGHTS 
Mr. PROXMIRE. Mr. President, the 

question of how national convention can 

be converted into international commit
ment is a difficult one to answer. Owing 
to the nationalistic impulses of every 
sovereign state to protect itself from 
intrusion into its internal affairs by other 
nations, the world has yet to see any 
meaningful degree of international co
operation. 

Tragically, this has also been the case 
in relation to international commitments 
to human rights. A few nations have felt 
that to commit themselves to an inter
national accord on human rights would 
be to be left open for foreign intervention 
into domestic affairs. I regret to say that 
the United States has taken this view. 

President Nixon, in his proclamation 
declaring this past week to be Human 
Rights Week, stated succinctly the legal 
obligation we have to our Nation's Bill 
of Rights and the moral obligation we 
have to the Universal Declaration of 
Human Rights as adopted by the United 
Nations General Assembly in 1948: 

The two documents--the B1ll of Rights and 
the Universal Declaration of Human Rights-
are close in spirit although widely separated 
in time. The Bill of Rights 1s the law of the 
land. The Universal Declaration 1s a state
ment of principles, of common standards of 
achievement for all peoples and all nations. 
We in the United States are engaged in un
remitting efforts to give real meaning to these 
standards for every American, to assure to 
every person the full enjoyment of his basic 
rights. 

I agree with the President in the nature 
of the two documents. If we take these 
documents in this perspective, why, then, 
can we not take a stronger role, a role 
of greater leadership, in affirming human 
rights throughout the world? I ask the 
Senate to evaluate our present role in 
supporting human rights through inter
national accord and convention in the 
light of the President's statement. 

STAMP OUT SMUT FOR EV 

Mr. PERCY. Mr. President, I invite the 
attention of the Senate to a campaign 
that is being conducted in Tilinois to 
"Stamp Out Smut for Ev." It is an effort 
which, I am sure, the late Senator Dirk
sen would have led were he still alive; 
in his honor after his death, it is a worthy 
memorial. 

I doubt whether there is a single Sen
ator who has not received and been 
deeply impressed by pleas from his con
stituents to halt the threat of pornog
raphy, particularly as it concerns their 
children. As a father, myself, I identfy 
with their concern. The rampancy with 
which pornographic materials are being 
distributed carries a potential threat into 
every home. 

We see far too often the results of this 
recent widespread appearance of pornog
raphy. There has occurred a general 
lowering of moral and artistic standards. 
Our books, movies and drama exploit the 
most primitive, sometimes perverted, in
stincts in man. And to a great extent we 
are all inundated by magazines that 
have little social value. 

By our silence and patronage we con-

done the mass acceptance of pornogra
phy. The question is, what can be done? 

Those who promote pornography do 
so for selfish economic gain. If there 
were no market for pornographic ma
terials, we would not today have to ad
dress ourselves to this problem here on 
the :floor of the U.S. Senate. 

Thus part of the answer, if we are 
ever to effect adequate controls, must 
come from the homes of America. There 
is a limit to the amount the Government 
can do in controlling certain problems, 
and the traffic of pornographic materials 
is one such problem. When grassroot 
campaigns, like the one now being con
ducted in Dlinois, address themselves to 
these issues, they carry the grea;test 
promise of success since they strike at 
the source of the market. They have and 
will continue to receive my wholehearted 
endorsement and support. 

Unquestionably, the Government also 
bears responsibility for controlling por
nography. The people have a right to 
request this assistance from their gov
ernment, and they have a right to receive 
it. For this reason, I joined Senator Dirk
sen in cosponsoring two bills which would 
aid in protecting the public from this 
unwanted intrusion of pornographic 
materials. 

I do not believe that profiteers, who 
seize upon prurient interests, ought to 
be able to utilize the public mails to 
spread their wares to unwarying recipi
ents. One of the bills I cosponsored 
would prohibit such access to the postal 
services. 

I cosponsored a second bill which would 
prohibit the spreading of pornography 
via interstate commerce because, in my 
judgment, no Federal license should be 
granted to carriers of pornography. 

In closing, I want to commend my fel
low citizens in Illinois who have seen the 
devasting effects pornography can have 
and who have resolved to apply their 
energies to the fight to control it. I would 
hope that their efforts would provide the 
rallying point for other such movements 
across the Nation. It is my strong belief 
that the first amendment permits enough 
:flexibility that we can move forthrightly 
to control the abuse and threat of porno
graphic materials without wrongfully in
fringing on the freedom of speech. 

ADJOURNMENT UNTIL 11 A.M. 
Mr. BYRD of West Virginia. Mr. Pres

ident, if there be no further business to 
come before the Senate, I move, in ac
cordance with the previous order, that 
the Senate stand in adjournment until 
11 o'clock a.m. tomorrow. 

The motion was agreed to; and Cat 11 
o'clock and 45 minutes p.m.) the Senate 
adjourned until tomorrow, Friday, De
cember 19, 1969, at 11 a.m. 

CONFIRMATIONS 
Executive nominations confirmed by 

the Senate December 18 (legislative day 
of December 16), 1969: 

FEDERAL RESERVE SYSTEM 

Arthur F. Burns, of New York, to be a 
member of the Board of Governors of the 
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Federal Reserve System for a. term of 14 
years from February 1, 1970. 

OFFICE OF ECONOMIC OPPORTUNITY 

Wesley L. Hjornevik, of Texas, to be Dep
uty Director of the Office of Economic 
Opportunity. 

Donald S. Lowitz, of Illinois, to be an 
Assistant Director of the Office of Economic 
Opportunity. 

Frank Charles Carlucci ill, of Pennsyl
vania., to be a.n Assistant Director of the 
Office of Economic Opportunity. 

PUBLIC HEALTH SERVICE 

Dr. Jesse Leonard Steinfeld, of California., 
to be Medical Director in the Regular Corps 
of the Public Health Service, subject to 
qualifications therefor a.s provided by laws 
and regulations, and to be Surgeon General 
of the Public Health Service, for a. term of 
4 years. 

U.S. DISTRICT JUDGE 

Barrington D. Parker, of the District of 
Columbia., to be U.S. district judge for the 
District of Columbia.. 

U.S. ATTORNEYS 

Wililam J. Schloth, of Georgia., to be U.S. 
attorney for the middle district of Georgia. 
for the terms of 4 years. 

Gerald J. Gallinghouse, of Louisiana., to 
be U.S. attorney for the eastern district of 
Louisiana. for the term of 4 years. 

U.S. MARSHAL 

William M. Johnson, of Georgia., to be U.S. 
marshal for the southern district of Georgia. 
for the term of 4 years. 
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