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that this pledge will have a desirable
effect upon the electorate in West Ger-
many and will give to Adenauer’s can-
didacy a genuine lilt and lift. Undoubt-
edly President Eisenhower promised
Chancellor Adenauer a declaration of
this sort when the Chancellor recently
visited the White House.

It is interesting to note that in the
past, particularly under Chancellor Bis-
marck, the German political and mili-
tary strategists claimed that the corner-
stone of Germany's foreign policy
should be “a reinsurance treaty” with
Russia. Now the political strategists of
West Germany under Chancellor Ade-
nauer believe that the linchpin of the
Federal Republic’s strength is “a rein-
surance treaty” with NATO and the
Western allies. I believe by the end of
the year the Federal Republic will have
become the most important continental
member of NATO. West Germany is
bound to dominate the “Little Europe”
of the Coal and Steel Community, Eura-
tom, and the Euromarket. West Ger-
many will be able to exert a great influ-
ence on United States policy. If devel-
oped and used properly, Germany’s
great miracle of recovery, with a re-
markable Adenauer victory, could bhe
used by the United States and the West-
ern allies to deal with and cut down the
truculence of Russia.

Mr. Khrushchev, wise and foxy, knows
of the strength in Adenauer and timed
his recent visit to East Germany in an
all-out effort to defeat Adenauer in the
forthcoming German elections. It is
part of the Soviet campaign to wreck the
North Atlantic Alliance. Fortunately,
his loudly hailed demonstrations of so-
called indestructible Soviet and East Ger-
man friendship were deemed a flop. Sur-
rounded by steel-helmeted members of
the East German Red Army—creation
of the Soviets—EKhrushchev denounced
both Chancellor Adenauer and the
United States for rearming West Ger-
many. The language of his attack
against us was most vitriolic. He
sounded off in a way to help, indirectly,
the opponents of Adenauer, namely,
those led by Ollenhauer. That visit of
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Khrushchev to East Berlin and East Ger-
many is clearest justification of our more
than friendly attitude toward Adenauer
and our rooting for him for reelection.
- It may be that this kind of interven-
tion in the politics of another country is
very new to us. We get a little embar-
rassed when we are reminded of it. But
we are now a world power and it is essen-
tial for us to express keen interest in
certain elections. Frankly, we have
been known to favor Latin American
claimants for offices for many years.
Such intervention, therefore, is not en-
tirely unprecedented. Frankly, it would
be insane not to offset and counterbal-
ance the effects of Khrushchey’s visit to
East Berlin.

The Adenauer story is like a romance.
It is the country hicktown boy who made
good. He first saw Paris and Rome and
Washington when he was 75 years old.
For 70 years his was the life of medi-
ocrity in and around Cologne. He was
its town councilor. He arose to lord
mayor and remained such 16 years. The
Nazis deposed him. He remained in the
political background during the Hitler
regime, was twice arrested by his hood-
lums and twice set free.

In 1945 American occupation forces
rediscovered him and again set him up
as lord mayor of Cologne.

He became chairman of the biggest
branch of the Christian Democratic
Union and in September 1949 he formed
the first government with a majority of
two votes in the Bundestag. He has
been Chancellor ever since.

His has been a consistent policy of
reconciliation with the West.

As was stated by Terence Prittee re-
cently:

He preserved in the face of the occuplers of
his country a dignity that was virtually
unique, thus marking himself out as the best
man to deal with them on behalf of his fellow
Germans. In them he inspired confidence
alike by his refusal to complain about mate-
rial discomforts and by his steely insistence
on getting on with the tasks of political or-
ganization. Work and responsibility were
making him into a younger, healthier man.

He was given a unique chance by the
cold war. This put him on the path which
the Western Powers were bound to tread—
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that of consolidating a Western Germany of
650 million people politically, economically,
and spiritually and incorporating it in a
Western defense system and in a Europe
in process of unification. The milestones
along this path have been the Petersberg
agreement (for converting the Allled Mili-
tary Government into a High Commission
which administered under the terms of the
Occupation Statute), the entry of West
Germany into the Coal and Steel Community
and the Council of Europe, the Bonn and
Paris agreements which conferred sover-
eignty and the right to rearm, and German
entry into NATO and WEU.

An exasperated comment of a political
opponent of Chancellor Adenauer as
“Der Alte’s” seeming indestructibility
was, “at his age men never die.”

Now at 81 he campaigns like one af 41.
He dominates the present campaign with
his amazing personality, whistlestop-
ping with a 30-man party in a special
campaign train—not unlike the Eisen-
hower or Stevenson technique—the can-
didate Adenauer warned that his rivals
would weaken ties with the United States
and the West so that we Germans would
cease to exist as a free people.

Also I have naught but praise for the
efforts afoot to reestablish diplomatic re-
lations between West Germany and
Israel. I understand that the Chan-
cellor is sympathetic to this idea and de-
sires to further relations of peace and
accord with Israel.

The Premier of Israel David Ben-
Gurion is desirous of such a proposal be-
ing fulfilled. He recently said in the
Israel Parliament that the Germany of
today is not the same country as that of
the Nazi regime. He pointed out that
despite the skepties, Bonn had serupu-
lously observed its reparations agree-
ments both with respect to Israel and to
the Jews in general. Germany is ful-
filling an important role in a united Eu-
rope, he pointed out, and Israel must
look forward to establishing relations
with that entire region, particularly
since the Jewish state is planning to
embark on gigantic projects which are
well beyond the strength of Israel and
world Jewry alone.

Indeed we do well to support “Der
Alte.”

SENATE

TaURrsDAY, AuvcusTt 29, 1957

[Continuation of Senate proceedings of
Wednesday, August 28, 1957, from
2 a. m. Thursday, August 29]

Mr. THURMOND. Mr. President, I
now wish to take up Chief Justice Taft's
opinion on jury trials in contempt cases.
Considerable has been said about what
Chief Justice Taft said concerning con-
tempt and jury trials. Chief Justice
Taft was at one time President of the
United States, and he was Chief Justice
of the United States. He was a great man
and a great American. His opinions are
highly revered, but some of his opinions
have been quoted out of context or when
not applicable. I wish to take up at
this time his opinions on jury trials in
contempt cases,
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On June 5, 1957, at his White House
press conference, President Eisenhower
in answer to a question asked by the
National Negro Press Association as to
how he stood on the jury-trial amend-
ment to the so-called civil-rights bill
quoted President Taft as being opposed
to a jury trial in contempt cases. Presi-
dent Eisenhower stated that Mr. Taft
made this statement when he was Presi-
dent in 1908 and there is no evidence
that he ever changed his mind.

In the first place the statement was
not made by Mr. Taft while President.
The statement was made by Mr. Taft in
a political speech at Cincinnati, Ohio,
on Tuesday, July 28, 1908, in acceptance
of the Republican nomination for Presi-
dent. Mr. Taft at the time was Secre-
tary of War. He did not become Presi=
dent until March 4, 1909.

In this political speech Mr. Taft also
said a trial by jury in contempt cases

was never known in the history of the
jurisprudence of England, or America,
except in the constitution of Oklahoma.
See Presidential Addresses and Papers,
William H., Taft, 1910 ed., page 26.

Also in this speech Mr. Taft said the
popular impression that a judge, in pun-
ishing for contempt of his own order,
may be affected by a personal feeling
was unfounded.

Did Mr. Taft change his mind when he
became Chief Justice? He most assur-
edly did. He not only changed his mind
on the subject of whether jury trials were
had at common law in contempt cases
but also changed his mind about judges
having personal vindictiveness in con-
tempt orders.

‘While Chief Justice of the Supreme
Court Mr. Taft delivered the opinion in
Ex parte Grossman ((1924) 267 U. S. 87)
and cited eight cases at common law to
show that in England a jury trial was had
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in contempt cases. This decision was
rendered by him in upholding a pardon
granted by President Hoover to a man
imprisoned by a United States district
judge in Illinois for contempt in a sum-
mary proceeding. Chief Justice Taft de-
clared at page 118 of volume 267, United
States Reports:

The King of England before our Revolu-
tion, in the exercise of his prerogative, had
always exercised the power to pardon con-
tempts of court, just as he did ordinary
crimes and misdemeanors and as he has done
to the present day. In the mind of a com-
mon-law lawyer of the 18th century the
word pardon included within its scope the
ending by the King's grace of the punish-
ment of such derelictions, whether it was
imposed by the court without a jury or upon
indictment, for both forms of trial for con-
tempts were had. Thomas of Chartham v.
Benet of Stamjord ((1313), 24 Selden Society,
185); Fulwood v. Fulwood ((1585), Toot-
hill, 46): Rer v. Buckenham ((1665), 1 De-
ble 761, 707, 852) ; Anonymous (1674), Cases
in Chancery (288); King and Codrington
¥. Rodmap ((1630), Cr. Car. 198) ; Bartram v.
Dannett ((1676), Finch, 2563); Phipps v. Earl
of Angelsea ((1721), 1 Peere Williams, 696).

In all probability Mr. Taft was induced
to recognize the fact that jury trials were
customarily had at common law in con-
tempts as a result of research conducted
by the distinguished historian of English
law Mr. W. S. Holdsworth. The efforts
of this great historian were first made
public in 1909 after Mr. Taft had made
his earlier statement.

Mr. Holdsworth declared that the only
cases in which contempts were punished
summarily was where the contemnor
confessed his guilt. If he did not con-
fess the accused was tried by the ordi-
nary course of law which meant trial by
jury. To quote Mr. Holdsworth:

A History of English Law, volume III,
pages 392-393. * * * But all through the
medieval period, and long afterwards, the
courts, though they might attack persons
who were guilty of contempts of court, could
not punish them summarily. TUnless they
confessed their guilt, they must be regularly
indicted and convicted. Mr. Fox has given
& list of 40 cases of various contempts—in-
sults to the judges, an assault on the at-
torney general, beating jurors, striking a
witness, trampling on a writ of prohibition—
in all of which the offender was tried by the
ordinary course of law. That this was the
correct course to pursue was stated by An-
derson, C. J., in 1599,

In another opinion while Chief Justice
Mr. Taft changed his mind about the
immunity of Federal judges from vindic-
tiveness in issuing contempt orders.

On November 19, 1923, in a concurring
opinion in Craig v. Hecht (263 U. S. 255
at p. 279) , the Chief Justice said:

‘The delicacy there is in the judge’'s decid-
ing whether an attack upon his own judiecial
action is mere criticism or real obstruction,
and the possibility that impulse may incline
his view to personal vindication, are mani-
fest. But the law gives the person convicted
of contempt in such a case the right to have
the whole question on facts and law reviewed
by three judges of the circuit court of ap-
peals who have had no part in-the proceed-
ings, and if not successful in that court, to
apply to this Court for an opportunity for a
similar review here.

Mr. President, on June 10, 1957, the
Supreme Court delivered an opinion in
the case of Reid against Covert. Since
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this opinion deals with the question “the
right of trial by jury,” I think it is advis-
able for the Senate to consider this deci-
sion of the Supreme Court. I shall read
a number of pages from the opinion and
a concurring opinion by Justice Frank-
furter.

Some of the material in this opinion
necessarily discusses the background of
the cases. However, 1 believe it appro-
priate to read this material because it is
necessary to a full understanding of this
decision which upheld the constitutional
right of trial by jury which H. R. 6127
would deny under certain conditions. I
read from the opinion of the Court:

SuPREME COURT OF THE UNITED STATES, NOS.
701 awnp 713, OcropErR TERM, 1956—CURTIS
REID, SUPERINTENDENT OF THE DISTRICT OF
CoLUMBIA JAIL, APPELLANT, ¥. CLARICE B.
CovERT; NINaA KINSELLA, WARDEN OF THE
FEDERAL REFORMATORY FOR WOMEN, ALDER-
soN, WEST VIRGINIA, PETITIONER, ¥. WALTER
KRUEGER, ON REHEARING, JUNE 10, 1957
Mr. Justice Black announced the judg-

ment of the Court and delivered an opinion,

in which the Chief Justice, Mr, Justice

Douglas, and Mr. Justice Brennan join.
These cases ralse basic constitutional is-

sues of the utmost concern. They call into
question the role of the military under our
system of government. They involve the
power of Congress to expose clvilians to trial
by military tribunals, under military regu-
lations and procedures, for offenses against
the United States thereby depriving them
of trial in civilian courts, under civilian laws
and procedures and with all the safeguards
of the Bill of Rights. These cases are par-
ticularly significant because for the first time
since the adoption of the Constitution wives
of soldiers have been denied trial by jury
in a court of law and forced to trial before
courts-martial.

In No. 701 Mrs. Clarice Covert killed her
husband, a sergeant in the United States
Air Force, at an airbase in England. Mrs.
Covert, who was not a member of the armed
services, was residing on the base with her
husband at the time. She was tried by a
court-martial for murder under Article 118
of the Uniform Code of Military Justice
(UCMJ). The trial was on charges pre-
ferred by Air Force personnel and the court-
martial was composed of Air Force officers.
The court-martial asserted jurisdiction over
Mrs. Covert under Article 2 (11) of the
UCMJ, which provides:

“The following persons are subject to this
code:

“(11) Subject to the provisions of any
treaty or agreement to which the United
States is or may be a party or to any ac-
cepted rule of international law, all persons
serving with, employed by, or accompanying
the Armed Forces without the continental
limits of the United States.”

Counsel for Mrs. Covert contended that
she was insane at the time she killed her
husband, but the military tribunal found
her guilty of murder and sentenced her to
life imprisonment. The judgment was af-
firmed by the Air Force Board of Reviews
(16 CMR 465) but was reversed by the Court
of Military Appeals (6 USCMA 48), because
of prejudicial errors concerning the defense
of insanity. While Mrs. Covert was being
held in this country pending a proposed re-
trial by court-martial in the District of Co-
lumbia, her counsel petitioned the district
court for a writ of habeas corpus to set her
free on the ground that the Constitution
forbade her trial by military authorities.
Construlng this court's decision in United
States ex rel. Toth v. Quarles (350 U. 8. 11),
as holding that “a civilian is entitled to a
civillan trial" the district court held that
Mrs. Covert could not be tried by court-
martial and ordered her released from cus-
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tody. The Government appealed directly to
this court under, title 28, United States Code,
section 1252. See Three Hundred and
Fiftieth United States Reports, page 885.

In No. 718 Mrs. Dorothy Smith killed her
husband, an Army officer, at a post in Japan
where she was living with him. She was
tried for murder by a court-martial and
despite considerable evidence that she was
insane was found guilty and sentenced to
life imprisonment. The judgment was ap-
proved by the Army Board of Review (10
CMR 350, 13 CMR 307), and the Court of
Military Appeals (5 USCMA 314). Mrs. Smith
was then confined in a Federal penitentiary
in West Virginia. Her father, respondent
here, filed a petition for habeas corpus in
a district court for West Virginia. The peti-
tion charged that the court-martial was
without jurisdiction because article 2 (il)
of the UCMJ was unconstitutional insofar
as it authorized the trial of civilian depend-
ents accompanying servicemen overseas. The
district court refused to issue the writ (137
F. Supp. 806), and while an appeal was pend-
ing in the Court of Appeals for the Fourth
Circuit we granted certiorari at the request
of the Government (350 U. 5. 986).

The two cases were consolidated and ar-
gued last term and a majority of the Court,
with 8 Justices dissenting and 1 re-
serving opinion, held that military trial of
Mrs. Smith and Mrs. Covert for their alleged
offenses was constitutional. Three hundred
and fifty-first United States Reports, page
470, 487, The majority held that the provi-
sions of article III and the fifth and sixth
amendments which require that crimes be
tried by a jury after indictment by a grand
jury did not protect an American citizen
when he was tried by the American Govern-
ment in foreign lands for offenses committed
there and that Congress could provide for
the trial of such offenses in any manner it
saw fit so long as the procedures established
were reasonable and consonant with due
process. The opinion then went on to ex-
press the view that military trials, as now
practiced, were not unreasonable or arbitrary
when applied to dependents accompanying
members of the Armed Forces overseas. In
reaching theilr conclusion the majority
found it unnecessary to consider the power
of Congress “To make rules for the Govern-
ment and regulation of the land and naval
forces’ under article I of the Constitution.

Subsequently, the Court granted a peti-
tion for rehearing, Three Hundred and
Pifty-second United States Reports, page 901.
Now, after further argument and considera-
tion, we conclude that the previous decislons
cannot be permitted to stand. We hold that
Mrs. SBmith and Mrs. Covert could not con-
stitutionally be tried by military authorities.

I

At the beginning we reject the idea that
when the United States acts against citi-
zens abroad it can do so free of the Bill of
Rights. The United States is entirely a
creature of the Constitution. Its power
and authority have no other source. It can
only act in accordance with all the limita-
tions imposed by the Constitution. When
the Government reaches out to punish a
citizen who is abroad, the shield which the
Bill of Rights and other parts of the Con-
stitution provide to protect his life and lib-
erty should not be stripped away just be-
cause he happens to be in another land.
This is not a novel concept. To the con-
trary, it is as old as government. It was
recognized long before Paul successfully in-
voked his right as a Roman citizen to be
tried in strict accordance with Roman law.
And many centuries later an English his-
torian wrote:

“In a settled colony the Inhabitants have
all the rights of Englishmen. They take
with them, in the first place, that which no
Englishman can by expatriation put off,
namely, allegiance to the Crown, the duty of
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obedience to the lawful commands of the
Sovereign, and obedience to the laws which
Parliament may think proper to make with
reference to such a colony. But, on the
other hand, they take with them all the
rights and liberties of British subjects; all
the rights and liberties as against the prerog-
ative of the Crown, which they would enjoy
in this county.”

The rights and liberties which citizens of
our country enjoy are not protected by cus-
tom and tradition alone, they have been
jealously preserved from the encroachments
of Government by express provisions of our
written Constitution.

Among those provisions, article III, section
2, and the fifth and sixth amendments are
directly relevant to these cases. Article III,
section 2, lays down the rule that—

“The trial of all crimes, except in cases of
impeachment, shall be by jury; and such
trial shall be held in the State where the
said crimes shall have been committed; but
when not committed within any State, the
trial shall be at such place or places as the
Congress may by law have directed.”

The fifth amendment declares:

“No person shall be held to answer for a
capital, or otherwise infamous crime, unless
on a presentment or indictment of a grand
jury, except in cases arising in the land or
naval forces, or in the militia, when in actual
service in time of war or public danger.”

And the sixth amendment provides:

*“In all eriminal prosecutions, the accused
shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and
district wherein the crime shall have been
committed.”

The language of article III, section 2, mani-
fests that constitutional protections for the
individual were designed to restrict the
United States Government when it acts out-
side of this country, as well as here at home.
After declaring that all criminal trials must
be by jury, the section states that when a
crime is “not committed within any State,
the trial shall be at such place or places as
the Congress may by law have directed.”
If this language is permitted to have its
obvious meaning, section 2 is applicable to
criminal trials outside of the States as a
group without regard to where the offense is
committed or the trial held. From the very
first Congress, Federal statutes have imple-
mented the provisions of section 2 by provid-
ing for trial of murder and other crimes
committed outside the jurisdiction of any
State “in the district where the offender is
apprehended, or into which he may first be
brought.” The fifth and sixth amendments,
like article III, section 2, are also all inclu-
sive with their sweeping references to “no
person” and to “all criminal prosecutions.”

This Court and other Federal courts have
held or asserted that various constitutional
limitations apply to the Government when
it acts outside the continental United States.
While it has been suggested that only those
constitutional rights which are “fundamen-
tal” protect Americans abroad, we can find
no warrant, in logic or otherwise, for picking
and choosing among the remarkable collec=-
tion of “Thou shalt nots” which were ex-
plicitly fastened on all departments and
agencies of the Federal Government by the
Constitution and its amendments. Moreover,
in view of our heritage and the history of
the adoption of the Constitution and the
Bill of Rights, it seems peculiarly anoma-
lous to say that trial before a civilian judge
and by an independent jury picked from
the common citizenry are not fundamental
rights. As Blackstone wrote in his Com-
mentaries:

“The trial by jury ever has been, and I
trust ever will be, looked upon as the glory
of the English law. And if it has so great
an advantage over others in regulating civil
property, how much must that advantage
be heightened when it is applied to criminal
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cases. * * * [I]t is the most transcendent
privilege which any subject can enjoy, or
wish for, that he cannot be affected either
in his property, his liberty, or his person,
but by the unanimous consent of 12 of his
neighbors and equals.”

Trial by jury in a court of law and in
accordance with traditional modes of proce-
dure after an Indictment by grand jury has
served and remains one of our most vital
barriers to governmental arbitrariness.
These elemental procedural safeguards were
embedded in our Constitution to secure their
inviolateness and sanctity against the pass-
ing demands of expediency or convenience.

The keystone of supporting authorities
mustered by the Court’s opinion last June
to justify its holding that article III, section
2, and the fifth and sixth amendments did
not apply abroad was In re Ross (140 U. 8.
453). The Ross case is one of those cases that
cannot be understood except in its peculiar
setting; even then, it seems highly unlikely
that a similar result would be reached to-
day. Ross was serving as a seaman on an
American ship in Japanese waters. He killed
a ship's officer, was seiZzed and tried before
a consular court in Japan. At that time,
statutes authorized American consuls to try
American citizens charged with committing
crimes in Japan and certain other non-
Christian countries. These statutes pro-
vided that the laws of the United States
were to govern the trial except:

“Where such laws are not adapted to the
object, or are deficient in the provisions
necessary to furnish sultable remedles, the
common law and the law of equity and ad-
miralty shall be extended in like manner
over such citizens and others in those coun-
tries; and if neither the common law, nor
the law of equity or admiralty, nor the stat-
utes of the United States, furnish appro-
priate and sufficient remedies, the ministers
in those countries, respectively, shall, by de-
crees and regulations which shall have the
force of law, supply such defects and de-
ficlencies.”

The consular power approved in the Ross
case was about as extreme and absolute as
that of the potentates of the non-Christian
countries to which the statutes applied. Un-
der these statutes consuls could and did
make the criminal laws, initiate charges, ar-
rest alleged offenders, try them, and after
conviction take away their liberty or their
life—sometimes at the American consulate,
Such a blending of executive, legislative, and
judicial powers in one person or even in one
branch of the Government is ordinarily re-
garded as the very acme of absolutism.
Nevertheless, the Court sustained Ross' con-
viction by the consul, It stated that con-
stitutional protections applied “only to citi-
zens and others within the United States, or
who are brought there for trial for alleged
offenses committed elsewhere, and not to
resldents or temporary sojourners abroad.”
Despite the fact that it upheld Ross’ con=-
viction under United States laws passed pur-
suant to asserted constitutional authority,
the Court went on to make a sweeping decla-
ration that “[t]he Constitution can have no
operation in another country.”

The Ross approach that the Constitution
has no applicability abroad has long since
been directly repudiated by numerous cases.
That approach is obviously erroneous if the
United States Government, which has no
power except that granted by the Constitu-
tion, can and does try citizens for crimes
committed abroad. Thus the Ross case
rested, at least in substantial part, on a
fundamental misconception and the most
that can be said in support of the result
reached there is that the consular court
jurisdiction had a long history antedating
the adoption of the Constitution. The Con-
gress has recently buried the consular system
of trying Americans. We are not willing to
jeopardize the lives and liberties of Ameri-
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cans by disinterring it. At best, the Ross
case should be left as a relic from a different
era.

The Court’s opinion last term also relied on
the Insular Cases to support its conclusion
that article III and the fifth and sixth amend-
ments were not applicable to the trial of
Mrs. Smith and Mrs. Covert. We believe that
reliance was misplaced.

The Insular Cases can be distinguished
from the present cases in that they involved
the power of Congress to provide rules and
regulations to govern temporarily territories
with wholly dissimilar traditions and insti-
tutions whereas here the basis for govern-
mental power is American citizenship. None
of these cases had anything to do with mili-
tary trials and they cannot properly be used
as vehicles to support an extension of mili-
tary jurisdiction to civilians. Moreover, it is
our judgment that neither the cases nor their
reasoning should be given any further expan-
sion. The concept that the Bill of Rights
and other constitutional protections against
arbitrary government are inoperative when
they become inconvenient or when expedi-
ency dictates otherwise is a very dangerous
doctrine and if allowed to fiourish would
destroy the benefit of a written Constitution
and undermine the basis of our Government.
If our foreign commitments become of such
nature that the Government can no longer
satisfactorily operate within the bounds laid
down by the Constitution, that instrument
can be amended by the method which 1t pre-
seribes, But we have no authority, or in-
clination, to read exceptions into it which
are not there.

be

At the time of Mrs. Covert’s alleged offense,
an executive agreement was in effect between
the United States and Great Britain which
permitted United Btates military courts to
exercise exclusive jurisdiction over offenses
committed In Great Britain by American
servicemen or their dependents. For its part,
the United States agreed that these military
courts would be willing and able to try and
to punish all offenses agalnst the laws of
Great Britain by such persons. In all ma-
terial respects, the same situation existed
in Japan when Mrs. Smith killed her hus-
band. Even though a court-martial does
not give an accused trial by jury and other
Bill of Rights' protections, the Government
contends that section 2 (11) of the UCMJ,
insofar as it authorizes the military trial of
dependents accompanying the Armed Forces
in Great Britain and Japan, can be sus-
tained as legislation which is necessary and
proper to carry out the United States obli-
gations under the international agreements
made with those countries. The obvious and
decisive answer to this, of course, is that no
agreement with a foreign nation can confer
power on the Congress, or on any other
branch of Government, which is free from
the restraints of the Constitution.

Article VI, the supremacy clause of the
Constitution, declares:

“This Constitution, and the laws of the
United States which shall be made in pur-
suance thereof; and all treaties made, or
which shall be made, under the authority
of the United States, shall be the supreme
law of the land.”

There is nothing in this language which
intimates that treaties and laws enacted pur-
suant to them do not have to comply with
the provisions of the Constitution. Nor is
there anything in the debates which ac-
companied the drafting and ratification of
the Constitution which even sugpgests such
a result. These debates as well as the history
that surrounds the adoption of the treaty
provision in article VI make it clear that the
reason treaties were not limited to those
made in pursuance of the Constitution was
s0 that agreements made by the United
States under the Articles of Confederation,
including the important peace treaties which
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concluded the Revolutionary War, would re-
main in effect. It would be manifestly con=
trary to the objectives of those who created

the Constitution, as well as those who were -

responsible for the Bill of Rights—let alone
alien to our entire constitutional history and
tradition—to construe article VI as permit-
ting the United States to exerclse power un-
der an international agreement without ob=
serving constitutional prohibitions. In ef-
fect, such construction would permit amend-
ment of that document in a manner not
sanctioned by article V. The prohibitions
of the Constitution were designed to apply
to all branches of the National Government
and they cannot be nullified by the executive
or by the executive and the Senate combined.

There is nothing new or unique about what
we say here. This court has regularly and
uniformly recognized the supremacy of the
Constitution over a treaty. For example, in
Geofroy v. Riggs (133 U. 8. 258, 267), it
declared:

“The treaty power, as expressed in the
Constitution, is in terms unlimited except
by those restraints which are found in that
instrument against the action of the Gov-
ernment or of its departments, and those
arising from the nature of the Government
itself and of that of the States. It would not
be contended that it extends so far as to
authorize what the Constitution forbids, or
a change in the character of the Govern-
ment or in that of one of the States, or a
cession of any portion of the territory of
the latter, without its consent.”

This Court has also repeatedly taken the
position that an act of Congress, which must
comply with the Constitution, is on a full
parity with a treaty, and that when a statute
which is subsequent in time is inconsistent
with a treaty, the statute to the extent of
conflict renders the treaty null, It would
be completely anomalous to say that a treaty
need not comply with the Constitution when
such an agreement can be overridden by a
statute that must conform to that instru-
ment.

There 1s nothing In Missouri v. Holland
(252 U. 8. 418), which is contrary to the po-
sition taken here. There the Court carefully
noted that the treaty involved was not in-
conslstent with any specific provision of the
Constitution. The Court was concerned with
the 10th amendment which reserves to the
Btates or the people all power not delegated
to the National Government., To the extent
that the United States can validly make
treaties, the people and the States have dele-
gated their power to the Natlonal Govern-
ment and the 10th amendment is no barrler.

In summary, we conclude that the Consti-
tution in its entirety applied to the trials
of Mrs. Smith and Mrs. Covert. Since their
court-martial did not meet the requirements
of article IIT, section 2, or the fifth and
sixth amendments we are compelled to de-
termine if there is anything within the
Constitution which authorizes the military
trial of dependents accompanying the
Armed Forces overseas.

Ir

Article I, section 8, clause 14, empowers
Congress “To make rules for the government
and regulation of the land and naval forces.”
It has been held that this creates an excep-
tion to the normal method of trial in civilian
courts as provided by the Constitution and
permits Congress to authorize military trial
of members of the armed services without all

.the safeguards given an accused by article III

and the Bill of Rights. But if the language
of clause 14 is given its natural meaning,
the power granted does not extend to civil-
ians—even though they may be dependents
living with servicemen on a military base.
The term “land and naval forces” refers to
persons who are members of the armed serv-
ices and not to their civilian wives, children,
and other dependents. It seems inconceiv-
‘able that Mrs. Covert or Mrs. Smith could
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have been trled by military authorities as
members of the land and naval forces had
they been living on a military post in this
country. Yet this constitutional term surely
has the same meaning everywhere. The
wives of servicemen are no more members of
the land and naval forces when living at a
military post in England or Japan than when
living at a base in this country or in Hawail
or Alaska.

The Government argues that the necessary
and proper clause, when taken in conjunc-
tion with clause 14, allows Congress to
authorize the trial of Mrs. Smith and Mrs.
Covert by military tribunals and under
military law. The Government claims that
the two clauses together constitute a broad
grant of power without limitation author-
izing Congress to subject all persons,
civilians and soldiers alike, to military trial
if necessary and proper to govern and regu-
late the land and naval forces. It was on
a similar theory that Congress once went
to the extreme of subjecting persons who
made contracts with the military to court-
martial jurisdiction with respect to frauds
related to such contracts. In the only judi-
cial test a Circuit Court held that the legis-
lation was patently unconstitutional. Ezx
parte Henderson (11 Fed. Cas. 1067, No. 6349).

It is true that the Constitution expressly
grants Congress power to make all rules
necessary and proper to govern and regulate
those persons who are serving in the land
and naval forces. But the necessary and
proper clause cannot operate to extend miii-
tary jurisdiction to any group of persons
beyond that class described in clause 14—
“the land and naval forces.” Under the
grand design of the Constitution civilian
courts are the normal repositories of power
to try persons charged with crimes against
the United States. And to protect persons
brought before these courts, article III and
the fifth, sixth, and eighth amendments es-
tablish the right to trial by jury, by indict-
ment by a grand jury, and a number of other
specific safeguards. By way of contrast the
jurisdiction of military tribunals is a very
limited and extraordinary jurisdiction de-
rived from the cryptic language in article I,
section 8, and, at most, was intended to be
only a narrow exception to the normal and
preferred method of trial in courts of law.
Every extension of military jurisdiction is
an encroachment on the jurisdiction of the
civil courts, and, more important, acts as a
deprivation of the right to jury trial and of
other treasured constitutional protections.
Having run up against the steadfast bulwark
of the Bill of Rights, the necessary and
proper clause cannot extend the scope of
clause 14.

Nothing sald here contravenes the rule
lald down in MecCulloch v. Maryland (4
Wheat. 316, at 421), that:

“Let the end be legitimate, let it be with-
in the scope of the Constitution, and all
means which are appropriate, which are
plainly adapted to that end, which are not
prohibited, but consist with the letter and
spirit of the Constitution, are constitu-
tional.”

In McCulloch this Court was confronted
with the problem of determining the scope
of the necessary and proper clause in a situ-
ation where no specific restraints on govern-
mental power stood in the way. Here the
problem is different. Not conly does clause
14, by its terms, limit military jurisdiction
to members of the land and naval forces,
but article IIT, section 2 and the fifth and
sixth amendments require that certain ex-
press safeguards, which were designed to pro-
tect persons from oppressive governmental
practices, shall be given in eriminal prosecu-
tions—safeguards which cannot be given in
& military trial. In the light of these as
well as other constitutional provisions, and
the historical background in which they
were formed, military trial of civilians is
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inconsistent with both the letter and spirit
of the Constitution.

Further light is reflected on the scope
of clause 14 by the fifth amendment. That
amendment which was adopted shortly after
the Constitution reads:

“No person shall be held to answer for a
capital, or otherwise infamous crime, unless
on a presentment or indictment of a grand
jury, except in cases arising in the land or
naval forces, or in the militia, when in actual
service in time of war or public danger.”

Since the exception in this amendment
for cases arising in the land or naval forces
was undoubtedly designed to correlate with
the power granted Congress to provide for
the government and regulation of the armed
services, it is a persuasive and reliable indi-
cation that the authority conferred by clause
14 does not encompass persons who cannot
fairly be sald to be in the military service.

Even if it were possible, we need not at-
tempt here to precisely define the boundary