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By Mr. HORAN:

H.R.6027. A bill to amend the Tariff Act
of 1930, and for other purposes; to the Com=-
mittee on Ways and Means.

By Mr, JENNINGS:

H. R. 6028. A bill to provide for the estab-
lishment of a ferry across the Powell River
at or near Lead Mine Bend, Tenn.; to the
Committee on Public Works,

By Mr. EEATING:

H.R.6029. A bill to amend part VIII of
Veterans Regulation No. 1 (a) so as to pro-
vide entitlement to educational benefits for
those individuals who enlisted or reenlisted
prior to October 6, 1945, on a same basls as
for those individuals who enlisted or reen-
listed within 1 year after October 6, 1945; to
the Committee on Veterans' Affairs,

By Mr. MOULDER:

H.R.6030. A bill to amend the Federal
Alcohol Administration Act with respect to
labeling and advertising certain domestic
whisky as aged; to the Committee on Inter-
state and Forelgn Commerce.

By Mr. PHILLIPS of California:

H.R.6031. A bill to authorize an agree=-
ment between the United States and Mexico
for the joint construction and operation and
maintenance by the International Boundary
and Water Commission, United States and
Mexico, of a sanitation project for the cities
of Calexico, Calif., and Mexlcall, Lower Cali-
fornia, Mexico; to the Committee on Foreign
Affairs.

By Mr, QUINN: °

H.R.6032. A bill to amend section 5 of
the Federal Alcchol Administration Act as
amended, to provide a definition of the term

“age” as used in the labeling and advertis-

ing of whisky; to the Committee on Inter-
state and Foreign Commerce,
By Mr. RANKIN:

H. R. 6033. ‘A bill to provide for a prelimi-
nary examination and survey of the Hatchie
and Tuscumbia Rivers in Mississippi and
Tennessee, for the purpose of determining
action necessary to control floods and provide
proper drainage in the areas through which
such rivers flow; to the Committee on Public
Works.

H.R. 6034. A bill to provide for the estab-
lishment of a veterans’ hospital for Negro
veterans at the birthplace of Booker T. Wash-
ington in Franklin County, Va.; to the Com-
mittee on Veterans’ Affairs.

By Mr. CHUDOFF:

H.R.6035. A bill to amend the National
Housing Act, as amended, and for other pur-
poses; to the Committee on Banking and
Currency.

By Mr. GRANAHAN:

H.R.6086. A bill to authorize the con-
struction of a research laboratory for the
Quartermaster Corps, United States Army,
at a location to be selected by the Secretary
of Defense; to the Committee on Armed
Services.

By Mr. LANE:

H.R. 6037. A bill to amend the National
Housing Act, as amended, and for other pur-
poses; to the Committee on Banking and
Currency. ;

By Mr. BENNETT of Florida:

H. Res. 328. Resolution providing for the
consideration of the bill H. R. 4766, to au-
thorize certain construction at military and
naval installations, and for other purposes;
to the Committee on Rules.

By Mr. COOLEY:

H. Res. 329. Resolution providing. for the
consideration of Senate Joint Resolution 53,
to provide for the reforestation and revege-
tation of the forest and range lands of the
national forests, and for other purposes; to
the Committee on Rules.

By Mr. LANE:

H. Res. 330. Resolution creating a Select
Committee on Potato Price-Support Pro-
gram in Arocostook County, Maine; to the
Committee on Rules.
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PRIVATE BILLS AND RESOLUTIONS

Under clause 1 of rule XXII, private
bills and resolutions were introduced and
severally referred as follows:

By Mr. ENGLE of California:

H.R. 6038. A bill to provide for issuance of
a supplemental patent to Charles A. Gann,
patentee No. 152419, for certain land in Cali-
fornia; to the Committee on Public Lands.

By Mr. HOFFMAN of Illinois:

H.R. 6039. A bill for the relief of Anna K,
hchullkln; to the Committee on the Judi-
ciary.

H. R.6040. A bill to provide for the natu-
ralization of Leo Battistella; to the Commit-
tee on the Judiciary.

H.R.6041. A bill to provide for the natu-
ralization of Mrs. Annunziata Vittore; to the
Committee on the Judiciary.

By Mr. KEATING:

H.R. 6042, A bill for the relief of Mannuel

O. Zariquiey; to the Committee on the Judi-

ciary.
By Mr. McCARTHY:
H. R. 6043. A bill for the relief of Anastazia
Bolek; to the Committee on the Judiciary.
By Mr. MANSFIELD:
H.R.6044. A bill for the relief of Anna
Russo; to the Committee on the Judiciary.
H.R.6045. A bill to direct the Secretary
of the Army to reconvey certain land to the
Missoula Chamber of Commerce, Missoula,
Mont.; to the Committee on Armed Services.
H. R. 6046. A bill to reimburse the Missoula
Chamber of Commerce, Missoula, Mont., for
its expenditures in connection with the ac-
quisition, and conveyance to the United
States, of certaln land for the enlargement
of the Fort Missoula Military Reservation; to
the Committee on the Judiciary.

PETITIONS, ETC.

Under clause 1 of rule XXII, petitions
and papers were laid on the Clerk’'s desk
and referred as follows:

1416. By the SPEAKER. Petition of John
Jarrett and others, Chambersburg, Pa., re-
questing passage of H. R. 2135 and H. R. 2136,
known as the Townsend plan; to the Commit-
tee on Ways and Means.

1417. Also, petition of Mary Herzog and
others, Blaine, Wash., requesting passage of
H. R. 2135 and H. R. 2136, known as the
Townsend plan; to the Committee on Ways
and Means.

1418. Also, petition of Mrs, C. A, Anderson
and others, Beattle, Wash., requesting pas-
sage of H. R. 2135 and H. R. 2136, known as
the Townsend plan; to the Committee on
Ways and Means.

1419, Also, petition of I. C. Ellis and others,
Orlando, Fla., requesting passage of H, R.
2135, and H. R. 2136, known as the Town-
send plan; to the Committee on Ways and
Means.

1420. Also, petition of St. Petersburg Town-
send Club No. 1, St. Petersburg, Fla., request-
ing passage of H. R. 2135 and H. R. 2136,
known as the Townsend plan; to the Com-
mittee on Ways and Means.

1421, Also, petition of Associated Town-
send Clubs of Hillsborough County, Tampa,
Fla., requesting passage of H. R. 2135 and
H. R. 2136, known as Townsend plan; to the
Committee on Ways and Means.

1422, Also, petition of Mrs. Mae Clayton
and others, Tampa, Fla., requesting passage
of H. R. 2135 and H. R. 2136, known as the
Townsend plan; to the Committee on Ways
and Means.

1423. Also, petition of West Palm Beach
Townsend Club No. 1, West Palm Beach, Fla,,
requesting passage of H. R. 2135 and H. R.
2136, known as the Townsend plan; to the
Committee on Ways and Means.
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TrauURrsSDAY, AucusT 18, 1949

(Legislative day of Thursday, June 2,
1949)

The Senate met, in executive session,
at 12 o’clock meridian, on the expiration
of the recess.

Rev. Ralph Candler John, S. T. M.,
William Frazer McDowell professor of
religion, American University, Washing-
ton, D. C., offered the following prayer:

Eternal God, Thou in whose mind a
thousand years are as but a day and a
watch in the night, we pause midst the
rush of this bourne of time and place to
acknowledge Thy sovereignty over our
lives and to beseech Thy guidance. Our
prayer is that Thou wilt help us to share
the perspectives of Thy understanding,
that small things may appear to be what
they are and that great things may have
their due share of the resources of our
time and talent. We would live, O God,
i a manner relevant to the needs of the
day which Thou hast given.

Make us to know the benediction of
Thy presence. Be with us for direction,
for comfort, and for strength. Through
Jesus Christ our Lord. Amen.

THE JOURNAL

On request of Mr. McCarraN, and by
unanimous consent, the reading of the
Journal of the proceedings of Wednes-
day, August 17, 1949, was dispensed with.

MESSAGES FROM THE PRESIDENT

Messages in writing from the President
of the United States submitting nomina-
tions were communicated to the Senate
by Mr. Miller, one of his secretaries.

MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives, by Mr. Swanson, one of its
reading clerks, announced that the
House had agreed to the amendment of .
the Senate to the bill (H. R. 1279) for
the relief of George Hampton.

EXECUTIVE MESSAGES REFERRED

The PRESIDENT pro tempore laid be-
fore the Senate messages from the Presi-
dent ‘of the United States submitting
sundry nominations, which were referred
to the appropriate committees.

(For nominations this day received,
see the end of Senate proceedings.)
NOMINATION OF TOM C. CLARKE TO EE

ASSOCIATE JUSTICE OF THE SUPREME

COURT

Mr. McCARRAN.
sence of a quorum.

Mr. WHERRY. Mr. President, will
the acting majority leader yield for a
moment? We are working under a
unanimous-consent agreement and it is
very vital that the full amount of time
be .allowed to the proponents and the
opponents of this nomination. I see the
distinguished Senator from Michigan
[Mr. FercusoN] is present now. I am
wondering——

Mr. FERGUSON. Mr, President, I
hope a quorum call will be waived.

Mr. McCARRAN. I thought the
Senator wanted a full Senate.

I suggest the ab-
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Mr. FERGUSON. I do, but I assume
that the Members of the Senate will be
here shortly.

Mr. McCARRAN. Very well.

The PRESIDENT pro tempore. The
question is, Will the Senate advise and
consent to the nomination of Tom C.
Clark to be Associate Justice of the
Supreme Court of the United States?

Mr. McCARRAN. Mr. President, may
I inquire about how much time the Sena-
tor from Michigan expects to occupy?

Mr. FERGUSON. 1 desire an hour at
first.

Mr. McCARRAN. Very well. My un-
derstanding is that there is a unanimous-
consent agreement to vote at 3:30
p. m., and I understand there is to be an
equal division of time.

The PRESIDENT pro tempore.
is correct.

Mr. McCARRAN. The Scnator from
Michigan wishes an hour at this time?

Mr. FERGUSON. Yes.

Mr. McCARRAN, Very well.

Mr. FERGUSON. Mr. President, in
view of the limited time at my disposal,
and for the sake of continuity, I should
prefer not to be interrupted in the course
of my remarks. I hope that at their
conclusion I will have sufficient time to
yield for any questions which Members
of the Sznate may wish to address to
me.

Article 2, section 2, of the Constitution
provides that the President of the United
States “shall nominate, and by and with
the advice and consent of the Senate,
shall appoint * * * Judges of the
Supreme Court.”

Members of the Senate here and now
are being called upon to give their advice
and consent to the appointment of Tom
C. Clark to be Associate Justice of the
Supreme Court. It is a constitutional
responsihbility, and, as such, it is a solemn
responsibility.

No man can find pleasure in standing
on the floor of the Senate, and particu-
larly in this room, with all the shades of
history which gather here, to oppose the
confirmation of any person nominated
to the Supreme Court of the United
States.

Mr. President, this is the very room in
which the Supreme Court of the United
States sat.for many years. The junior
Senator from Michigan was admitted to
the bar of the Supreme Court in this very
Chamber. He understands the workings
and the functions of the Court, and has
great respect for it. That is one reason
he is taking the floor of the Senate to-
day on the pending nomination.

As I have said, no one can find pleas-
ure in rising to oppose the confirmation
of any man nominated to be a Justice
of the Supreme Court of the United
States. Iam nevertheless forced to take
that position. My remarks today are
delivered out of a sense of duty and
public obligation,

If one desires to question a nominee
for the Supreme Court, the place as-
signed for that purpose is the Commit-
tee on the Judiciary. In this case such
questioning has been denied by a re-
fusal of the committee to permit the
nominee to appear before it and to testify
and give evidence as to his fitness.

That
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It iz a function of the Sznate Com-
mittee on the Judiciary to cbtain the
facts for the Senate as a whole, upon
which Members may base their advice
and consent to an appointment to the
Supreme Court.

Regrettably, the committee in this case
has not fully performed its function. As
a consequence, I can raise only on this
occasion the questions which I consci-
entiously feel should be raised.

The apathy with which this nomina-
tion has in general been accepted has
been a shock to many people. It is an
apathy which can be explained only by
the faet that the appointment is so
transparently political. It is an appall-
ing thought that the people of the United
States may be resigning themselves to
a fate of being dictated to by political
appointments and that in consequence
they feel helpless. Yet that seems to be
the prevailing attitude. It may be ex-
pressed and is expressed by some in the
question, “What is the use? He is going
to be confirmed anyway.”

Let us in the Senate bear uppermost
in our minds, however, that this is not
an appointment to political office. It is
to the Supreme Court of the United
States, the highest tribunal in our sys-
tem of justice. It is a life appointment.

It is an appointment which rightly is
to be distinguished from that to a Cabi-
net office. Cabinet officers are arms of
the Executive. Their terms expire with
that of the Executive. Their function
is to carry out the policies of the Exec-
utive. Any doubts which arise in con-
nection with the nomination of a Cabi-
net member should be resolved, if pos-
sible, in favor of the President, to whom
the appointee will be responsible. But
the appointment of a Supreme Court
Justice is not a matter in which the
Executive should enjoy primary respon-
sibility. It is the people's appointment.
The President nominates. He appoints
only after the advice and consent of
the Senate has been given. The Senate
in giving its advice and consent is acting
for the people.

As a matter of fact, in many States
judiciary appointments have been taken
out of the hands of the executive and
the legislature, and vacancies are filled
by a vote of the people. We do not
follow that practice in our Federal Gov-
ernment. But the existence of that
practice within our governmental frame-
work in this country reflects the basic
philosophy that judiciary appointments
are people’s appointments.

Yet there is an appalling apathy to-
ward them. I speak not only of the
present nomination but of appointments
to the judicial branch of the Govern-
ment generally.

In the present case the special com-
mittee on the judiciary of the American
Bar Association has replied to an in-
quiry from the Senate committee. A
telegram from its vice chairman reads:

The special committee on the judiciary
of the American Bar Association begs to
inform you that it does not oppose the
confirmation of Hon, Tom C. Clark as
an Associate Justice of the United States
Supreme Court.

I have no intention to be critical of
the American Bar Association. I have
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hesitated to single out that communica-
tion. But unfortunately that communi-
cation illustrates something of the
apathy with which the present nomina-
tion has been accepted by the public at
large.

Does that telegram mean that all the
members of that committee of the Amer-
ican Bar Association favor this nomina-
tion? No. Does it in fact say that the
committee endorses the nomination?
No. Does it mean that Mr. Clark is
qualified? No. Does it mean that he
is unqualified? The association does
not say that. It merely says that the
committee is not going to oppose the
nomination. It is merely a resignation
to apathy, the apathy of the American
people and the Senate of the United
States on these nominations to the most
important judicial office in the land.

This apathy which I am protesting is
a reflection upon each and every one of
us. It is moreover a refiection upon the
Court itself.

Remember that the Supreme Court is
the apex of one of the three coequal
branches of the Federal Government.
It is the people’s tribunal and the de-
fender of the people’s rights under our
laws. Its function is inscribed on that
great building which houses the Court:
Equal justice under law. Its function
is to defend, in the name of the law,
men against men and men against even
their Government. It is the supreme
inheritor of that concept which has
raised western civilization above all
others in history; the belief that we shall
have a Government of law and not of
men.

There can be no place for mere per-
sonal or political considerations in de-
liberations of this kind. Any questions
of policy, of a nominee’s competency and
integrity, automatically acquire such
weight, however, that when they arise
they should be answered. If there can
be no answer they must nevertheless be
raised.

It is the privilege of any Member of
the Senate to speak out. It is the duty
of every Senator to examine the record,
and his conscience, before he votes.

As an individual Member of the Sen-
ate, my failure to speak out on these
vital questions, and particularly on this
question, would be something for which
I should have to answer to the people
of my State, and to the people of the
United States.

Until this moment I have withheld all
comment on the nomination or the quali-
fications of Mr. Clark. My reason, as I
have indicated, lies in a belief that the
proper place to raise questions, so they
may be directed personally to a nominee,
is in committee.

But I, and any other Senator who
might have wished to follow that proced-
ure, was shut off by committee actions.
As a matter of fact, by a parliamentary
device members of the commiitee were
no: even permitted to vote on the ques-
tion of requesting Mr. Clark’s attendance
as a witness.

As a result the questions which should
properly be answered by an examination
of the nominee as a witness can only
be raised here. In fairness to Mr. Clark
and in all sincerity I regret that fact.
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In addition to the questions which I
would have directed to the nominee, I
have certain conclusions, drawn upon per-
sonal experience with Mr. Clark, which
are apart from the questions of general
interest that conceivably could have been
answered by him in direct examination.

These conclusions my conscience also
compeis me to express at this time.

I believe the action and the procedures
of the Senate Judiciary Committee war-
rant comment at this point. I have al-
ready called attention to the manner in
which it shut off possible questioning of
Mr- Clark and publicly I have called that
an ouirage to the American people, to this
body, and to Mr. Clark himseif.

At the opening of hearings on Mr,
Cilark’'s nomination the chairman an-
nounced that “the order of presentation
will be that those communications sup-
porting the nomination or speaking favor-
ably of the nominee will be read into the
record'!

Such an order would be perfectly
proper, except for the fact that there is
in the public record of the hearings now
available in a stenographic transecript no
indication that there was anything de-
rogatory or critical concerning the
nominee in the committee file. I un-
derstand that within the iast hour or
s0 copies of the printed record of the
hearings have been delivered.

Only upon a motion made in execu-
tive session of the committee was fur-
ther material from the file ordered
printed as a part of the record. I have
not seen that material. I am informed,
however, that it was of considerable
volume. It can be fairly assumed to
contain critical or derogatory comment,
if it is a cross section of the informa-
tion and communications individual
Senators have received.

If it does contain critical or derogatory
information, good procedure dictates
that it should have been used as the
basis of questioning the nominee, in the
interest of all concerned.

The point of major interest at this mo-
ment, however, is that that portion of
the record has not heretofore been avail-
able, because it has just now been de-
livered to the Committee on the Judi-
ciary. The Senate is in the position of
acting without even a complete record
of the hearings available for study.

Worthy of comment, too, is the fact
that the commitiee permitted a per-
sonal representative of the nominee to
sit with it in its executive sessions. I
cannot feel that is in the interest of or-
derly procedure,.

Mr. Clark’s representative in executive
sessions did make it possible for him to
report to the nominee that there was
pending overnight, following one such
session, a motion to request the nomi-
nee's attendance as a witness. Know-
iz that fact, and knowing the nature
of the guestions upon which such a re-
quest was based, and knowing further
that those questions would have to re-
main unresolved if he did not appear, I
should think that Mr. Clark himself
would have insisted upon an appearance.
But he did not, and neither did the
committee,
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I have said that the whole procedure
was not in the public interest, nor to Mr.
Clark’'s benefit. I think that is a fair
statement. We have not had a steam-
roller tactic in this particular case. It
has been a guided-missile tactic. The
nomination is now before the Senate,
and we are about to vote on it.

The open hearings before the commit-
tee were confined almost exclusively to
representatives of organizations which
gave the opposition a left-wing charac-
terization. I personally disagreed with
the premises of several of the witnesses,
and I so stated by disagreement upon oc-
casion. Nevertheless, there ran through
their testimony a thread of just concern
for the nominee’s attitude on civil rights,
whose reiteration raises definite question
of principle.

Although I am as sincerely concerned
about civil rights, I believe, as any of the
witnesses who appeared in opposition to
Mr. Clark, I would particularly have
wished to guestion the nominee about
what I understand to be his defense of
the practice of technical surveillance
which he has personally condoned and
which could not be done in the Justice
Department without his order.

Mr. DONNELL, Mr. President, will
the Senator yield for an inquiry?

Mr. FERGUSON. Idesire to complete
this presentation, because of the limita-
tion of time.

Mr. DONNELL. Iwas about toask the
Senator what he means by technical sur-
veillance.

Mr. FERGUSON. Technical surveil-
lance is wire tapping. I shall raise that
question later.

A great Supreme Court Justice of
another day called this technical surveil-
lance or wire tapping “a dirty business.”
In the same case in which Mr, Justice
Holmes made that observation his equal-
ly distinguished colleague, Mr. Justice
Brandeis, condemned lawbreaking as a
device to eatch or prosecute lawbreakers
by saying:

Crime is contagious. If the Government
becomes a lawbreaker, it breeds contempt for
the law.

I would have wished to gquestion Mr.
Clark, as the principal law-enforcement
officer of the Nation and a prospective
Supreme Court Justice, on his reported
justification of wire tapping, or technical
surveillance, in the face of the Federal
Communications Act of 1934 which reads
in part as follows:

No person not being authorized by the
sender shall intercept any communication
and divulge or publish the existence, con-
tents, substance, purport, effect, or meaning
of such intercepted communication to any
person.

Without prejudice to Mr. Clark’s char-
acter or abilities, there is also involved
in this appointment a question which I
think commands the most thoughtful
consideration of every Senator and every
citizen, not only in connection with this
nomination, but in connection with any
nomination to the Supreme Court, That
is the matter of going outside the judi-
ciary to select a nominee. It is a ques-
tion which should carry great weight
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with all who are concerned with elevating
and maintaining the highest standards
on the Federal bench.

Approaching the question positively one
must certainly ask where better gualified
personnel for the Supreme Court could
possibly be found than among the ex-
perienced judicia-y. Approaching it neg-
atively, one must likewise ack himself
how the best interests of justice can be
served in lower courts if judges are told
that as a matter of policy there is no in-
centive for them to distinguish them-
selves in their work. :

That brings to mind the fact that there
is a strong feeling that the courts are
established only to try the Government's
interest in cases, and that they are reaily
representing the Government when the
Government is on one side of the case
and an individual on the other. That
philosophy is too prevalent. It was
brought foreibly to the attention of the
Senator from Michigan when he first
came to Washington, by reason of the
remark of another Senator. I was told
that it was understocd that a certain
lower court judege was to be elevated to
the circuit court of appeals. That ap-
pointment was not made. Inguiry was
made at the White House to ascertain
why the distriet judge was not elevated,
as it had been understood he would be.
A man was placed in the position purely
because of politics. It was stated that
the judge of the lower court could not
be elevated because he had decided
against the Government in an income-
tax case.

The Supreme Court and the lower
courts of the United States are Govern-
ment courts, in the sense that the judges
are on the Government pay roll. But
they are to try issues between individuals,
and befween individuals and the Govern-
ment. We are losing sight of that view-
point in our judiciary. Do we want men
trained only in Government? Do we want
them only to see the Governmenti’s side of
a case? Or do we want them to lock at
the broad issues and the law, and try the
issues between man and man and between
man and Government? This is a sericus
problem for the people of the United
States.

This whole question has been remarked
upon most pointedly by Arthur Erock in
the New York Times for August 2. I
ask unanimous consent to have printed in
the Recorp at this point as a part of my
remarks a portion of his column.

There being no objection, the matter
referred to was ordered to be printed in
the RECORD, as follows:

These statistics serve to show that the past
concept of what Supreme Court material
ghould be has come largely to be disregarded
by Presidents and that Mr. Truman moved
within the shadow of a forming tradition
when he promoted his Attorney General.
This will not diminish the regret of many,
including perhaps a majority of lawyers, that
men who have had long and distinguished
service in the Federal and State courts can
hope less and less to extend its benefits to the
country on the Supreme Court and realize
their most natural and worthy ambition.

Mr. FERGUSON. The point is made
with equal force by columnist Thomas L.



1949

Stokes in the Washington Star of
August 1:

The designation of Tom Clark to the Su-
preme Court was frankly disappointing in
some quarters which look for judicial dis-
tinction and broad understanding of the
rare kind as the ideal on the Nation’s high-
est tribunal, though this, admittedly, is by
no means the invariable rule. Such attain-
ments can be found in our Nation among
other places on our lower Federal courts,
where they have been demonstrated by long
testing and experience. They have been
passed over again, as so often In recent years,
until it has become a habit, It does not
seem a good habit.

Likewise other editorial comment re-
flects opinion on this subject.

I ask unanimous consent to have
printed in the ReEcorp at this point as a
part of my remarks an extract from an
editorial in the St. Louis Post-Dispatch
of July 29, a Detroit News editorial of
July 30 entitled “Judges Overlooked,”
and an editorial from the New York Sun
of July 29.

There being no objection, the edito-
rials were ordered to be printed in the
REecorp, as follows:

[From the St. Louis Post-Dispatch of July
29, 1948)

The choice will dissappoint those who have
hoped that the President would premote a
Judge.

One again the White House has passed by
the bench In favor of a Cabinet member who
i1s essentially a politician. Once more high-
ranking Federal appellate and State supreme
court judges are told in effect that the way
to the Supreme Court is not upward through
the ranks but from the top at the Cabinet
level. Though Mr. Clark is regarded as a
good legal technician, the fact remains that
his confirmation will establish on the Su-
preme Court another Justice who has had
no judicial experlence.

| From the Detroit News of July 30, 1949]

Meanwhile, the Government maintains a
great proving ground of judicial timber in
the lower Federal courts. There, a genuine
talent can assert itself and come to matu-
rity. But President Roosevelt and his suc-
cessor have conspicuously Ignored this
wealth of material.

Appointments to the Supreme Court in
their time have been made for a variety of
reasons, but selidom solely in pursuance of
what ought to be the guiding principle on
such occasions: That the highest bench in
the land deserves nothing but the finest in
its personnel.

[From the New York Sun of July <8, 1948]

The designation of Tom Clark stands as
a warning and a notice to Federal judges in
all minor courts that however great their
professional attainments, however brilliant
their opinions, however profound their
knowledge of the law, however diligent their
application to duty, they cannot hope for
promotion by the present administration to
the highest court in the land. It stands as
a reserved-for-politics sign on the bench
that should represent the best in judicial
learning and experience.

Mr. FERGUSON. But we are here
concerned primarily with the qualifica-
tions of Tom Clark as nominee to the
Supreme Court bench. Questions in this
area with respect to legal and judicial
competence cannot be readily evalu-
ated. One will draw his own conclusions
on question of this kind from the nomi-
nee's record and in accordance with one’s
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esteem for the qualifications that should
be held by a member of the highest ju-
dicial office in the land.

Some newspaper editorial comment,
as reflecting public opinion on this point,
may be illuminating, however,

At this point I wish to have inserted in
the ReEcorp extracts from an editorial
which appeared in the Baltimore Sun
of July 30; from a Boston Herald edi-
torial of July 30, entitled ‘“Mediocrity
Wins"”; from an editorial in the Chicago
Tribune, dated August 1, entitled “Dis-
graceful Appointment”; and extracts
from an editorial from the New York
Mirror of August 2, an editorial from
the Detroit Free Press of August 12, an
editorial from the Providence Journal of
July 30, an editorial from the Washing-
ton Post of July 30, and an editorial from
the New York Herald Tribune of August
11, headed “No place for Tom Clark.”

There being no objection, the edi-
torials were ordered to be printed in the
REcorp, as follows:

[From the Baltimore Sun of July 30, 1949]

Mr. Clark got his law education at the
University of Texas, where he was probably
little exposed, if at all, to the philosophical
nihilism which has infected instruction at
some other law schools. The Attorney Gen-
eral’s experience in national politics will at
least enhance his knowledge of how actual
men really behave in practical affairs. These
things, for what they are worth, Mr. Clark
brings to the high court.

But the trouble is that this is shockingly
meager equipment for a Justice of the Su-
preme Court in the year 1949.

- - - - -

For let us be clear about the Court’s func-
tion in our cranky and delicately balanced
Federal system. In that system it was con-
ceived as the symbol of justice, of disinter-
estedness, of something above politics and
expediency which could persuade powerful
suitors even in their disappointment be-
cause they saw in its judgment something
more than optical and temporal authority.

Nothing in Mr. Clark’s record suggests that
he will appreciate how much in the turbu-
lent times ahead it will be necessary for the
high court to invite not merely the respect
but the reverence of the men and the groups
engaged in the great affairs of the time.

Yet in the wise and solemn words of the
late Alfred North Whitehead, “Those socie-
ties which cannot combine reverence to their
symbols with freedom of revision must ulti-
mately decay, either from anarchy or from
the slow atrophy of a life stifled by useless
shadows.”

[From the Boston Herald of July 30, 1949]

Attorney General Tom Clark, who has
been designated to fill the vacancy on the
Supreme Court, s an amiable, well-meaning
man. But he is totally lacking in that dis-
tinction which is expected of Justices of the
Nation's highest tribunal.

- L] L] L] *

It had been supposed that the President
would take his time in making this selec-
tion, His two previous appointments to the
Court were the result of long and careful
consideration and both, when they came,
proved to be nonpolitical.

The inappropriateness of the Clurk ap-
pointment will lead many to wonder if the
President feels so secure as a result of his
election triumph that he is willing to use
the Court as well as the Cabinet as a place
for repaying political debts. Mr, Clark, it
will be remembered, was one of the few Cabl-
net officers who went all out in campalgning
for the President last year. He has also been
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helpful to the President in his handling of
the Kansas City vote fraud inquiry in 19486.

Experience has taught that unpromising
appointees often turn out to be good judges,
and vice versa., Mr, Clark's lack of judicial
temperament in his present job, his bungling
of cases, his preoccupation with speech mak-
ing and politics, may all be highly mislead-
ing. It is regrettable, however, that the
President saw fit to pass over so many jurists
and lawyers of proven distinction to take
this chance.
[From the Chlcago Tribune of August 1,

1949

There must be at least 50,000 lawyers in
the United States who know more law than
Clark does or ever will. He has had no judi-
cial experience. His record in public office
is bad.

[From the Daily Mirror of August 2, 1949

It used to be that when a Justice was ap-
pointed, he was a lawyer of great distine-
tion—Edward White, Harlan Stone, Louis D,
Brandeis, Benjamin Cardozo, Charles Evans
Hughes, William Howard Taft, etc.

Today, the chief requisite for a Supreme
Court appointment seems to be that the in-
dividual received a diploma from a law school,
held some Government jobs under the New
Deal, and needs to be moved out of the way
to make room for some other politician’s
aspirations.

That is not good enough.

Tom Clark has been no better and no
worse than his immediate predecessors as
Attorney General of the United States. But
no one would accuse him of being a great
lawyer or an outstanding jurist.
|From the Detroit Fre; Press of August 12,

1949]

The vital need to keep the Supreme Court
in the hands of good men learned In the law
does not need stressing.

Yet President Truman names to it a politi-
cal hack who did-dirty work for him, as
Attorney General, who is not learned in the
law or in common ethics,

[From the Providence Journal of July 30,
1949]

L] L . L -

There can be no other explanation of the
Clark nomination than politics. Mr. Clark’s
record as Attorney General offers scant hope
that he will be an asset to the high bench.
Among the many qualified men available to
fill the vacancy left by Justice Murphy,
President Truman certainly could have found
an individual of broader experience, greater
acumen, and more judicial mold than the
gregarious Democrat from Texas.

[From the Washington Post of July 30, 1949]

Mr. Clark has many admirable gqualities,
but he has not been an outstanding Attorney
General. His courageous prosecution of John
L. Lewis and his zeal in antitrust suits are
offset by his careless handling of the Eisler
case and his more serlous lack of good judg-
ment in advising the President as to his
emergency powers under the Constitution.
It is highly improbable that his name would
have appeared on any list of distinguished
Jurists such as a conscientious President
usually assembles before making an appoint-
ment to the Supreme Court. Mr. Truman
needs to be reminded that a man’s good
fellowship has nothing more to do with his
qualification to sit on our highest tribunal
than has his falth.

[From the New York Herald Trlbune of
August 11, 1949]

What practically everybody knows 1s that

Mr. Clark is unsuited for the Supreme Court.
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Judicial experience, legal knowledge, and
philosophic temper are plainly lacking.
Special ability and educated discernment
are minimum qualifications, but these Mr.
Clark has never demonstrated. It may be
that he has capacities for growth in a new
and awesome field, but why should we take
& Supreme Court Justice on speculation?

President Truman, of course, likes his ap-
pointee. Both are folksy, friendly, and
politically molded. Mr. Clark has been a
Truman man all the way, and there was a
time when such devoted loyalty seemed little
more than its own reward. But the team
worked together at all costs, and it was In-
evitable that ambition would be suitably
recognizged. Promotion of Mr. Clark to the
Supreme Court was strictly a personal selec-
tion, a bypass of higher responsibility. This
was not an appointment of quality.

Mr. FERGUSON, This cross section
of editorial opinion adds up to one con-
clusion:

The nomination before us is one of
purely political motivation.

There is no real evidence of the legal
and judicial competence which elemen-
tary—at least traditionally elementary—
considerations for the character of the
Supreme Bench demand.

I have noted, to be sure, observations
from certain circles that “the nomina-
tion could have been worse,” which ob-
servations are accompanied by an ap-
parently hopeful expression that on the
Bench Mr. Clark will show certain “con-
servative” tendencies, as though such
tendencies by and of themselves consti-
tute a qualification for the Supreme
Court of the United States.

Should there be any in this body who
might compromise their esteem for the
qualifications of a Supreme Court Jus-
tice by any such contingent considera-
tion, I wish to read from one of my
favorite quotations in the Federalist
Papers:

The benefits of the integrity and modera-
tion of the judiciary have already been felt
in more States than one. Considerate men,
of every description, ought to prize what-
ever will tend to beget or fortify that temper
in the courts; as no man can be sure that
he may not be tomorrow the victim of a
spirit of injustice, by which he may be a
galner today. And every man must now feel,
that the inevitable tendency of such a spirit
is to sap the foundations of public and pri-
vate confidence, and to introduce in its stead
universal distrust and distress.

Beyond questions of policy, such as a
desire to see the elevation to the Supreme
Court of men of proved judicial quality
and experience, and questions of an indi-
vidual’s legal competence and judiical
temperament, there are involved in the
present nomination fundamental gues-
tions of integrity.

These are ouestions which the mutual
interests of the public, the Senate, and
the nominee demand should be put di-
rectly and openly, so that the record will
be made clear. These are the questions
which, as I have stated before, I should
have preferred to raise in that manner,
but which can now be raised only in
Mr. Clark's absence

In raising these questions, I wish to
assure the Senate, I have sought dili-
gently to confine myself fto matters
wkich, from personal knowledge or the
reliability of a published source, I think
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have both importance and credibility.
I have sought to avoid the petty and I
have sought to avoid the incredible.

I might remark that there have come to
me recently many reports which, if they
contain any veracity, would be vicious
condemnations of Tom Clark’s charac-
ter and fitness. These reports have
ranged from anonymous telephone calls
and the statements of persons who “did
not wish to be quoted” to seemingly re-
liable information giving promise of
verification and documentation upon
further investigation. But as we are to
vote at 3:30 o’clock today, no such fur-
ther investigation is possible. I have had
neither the time nor the inclination to
pursue such matters. I wish to confine
myself to matters which I would have
thought worthy of using as a basis for di-
rect questioning in committee, had there
been a chance, and to matters which
already are on the public record.

The first of these relates to an investi-
gation conducted ty. the Senate of the
State of Texas in 1937.

I wish to read pertinent portion: of the
report to the Texas Legislature in 1937
by its investigating committee.

By the way, Mr. President, this Petro-
leum Council which is mentioned in the
report was established by some petroleum
interests in Texas in crder that—as in-
dicated by the report—certain favors
could be done for members of the Petro-
leum Council, and against the independ-
ents and those who were not in the or-
ganization.

I shall read portions of the report
which are pertinent to this matter. I
read now from page 28 of the Texas Sen-
ate supplement containing the report:

The record reveals that there was some
uncertainty on the part of the directing
heads of the Texas Petroleum Council as to
the duties of Mr. Tom C. Clark, Some of the
witnesses testified that Mr. Tom Clark was
selected because of the fact that he was the
best suited man for the purpose of bringing
about a coordination between the Attorney
General's Départment and the work of the
Texas Petroleum Council.

Mr. Clark appeared before the committee
as a witness. The committee was not able
to determine from his testimony exactly
what duties he performed for the salary of
$1,000 a month that was paid him by the
council. Mr. Clark testified that while he
had appeared In Austin as a lobbyist for the
Safeway chain of stores, that his
employment by the Safeway chain began be-
fore his partnership with the present Attor-
ney General and thereafter it continued, and
that employment was enjoyed by the part-
nership. It was his testimony that he was
not employed by the Texas Petroleum Coun-
cil as a lobbyist before the legislature, but
that he had appeared In Austin as a lobbyist
in opposition to the chain store tax bill and
that so far as he knew the Texas Petroleum
Council had engaged in no lobbying activi-
ties. It is known that at the time the con-
fiscation law was being considered, other at-
torneys representing the Texas Petroleum
Council were in Austin; that several mem-
bers of the board of directors were here, but
there is no testimony to the effect that the
council, as such, financed any lobbying ac-
tivities before the legislature of the State
of Texas. However, the committee was un-
able to secure the minutes of the Texas
Petroleum Council, and the president of the
council, Mr. Wheelock, testified that all of
his books and records were produced, which
consisted merely of the auditor's reports
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made by public accountants, some corre-
spondence from Tom C. Clark and W. F.
Weeks, and expense accounts of Clark, Weeks,
and Kilgore.

A little later the following is to be
found on page 29:

It seems to the committee that where &
former associate of the Attorney General, his
former law partner, accepts such employ-
ment as did Mr. Tom C. Clark that he should ’
be willing and eager to make a full disclosure
to an investigating committee of his finan-
clal affairs, especially when his employment
followed so closely upon the induction of his
partner into a position of such responsibility.
It is not the feeling or disposition of the
committee to refiect upon the Attorney Gen-
eral or to suggest that there had been any
undue influence, but the committee had evi-
dence of a tremendous and startling increase
In earnings on the part of Mr. Clark in 1835
over 1934, It was with the idea of clearing
up any possible basis for a report that there
had been any character of collusion between
him and the Attorney General that the com-
mittee requested a full disclosure of his
financial affairs. Mr. Clark declined to give
this information to the committee and his
banker refused to bring the records. The
committee is unable to draw an saccurate
conclusion from this action on the part of
Mr. Clark., His act in regard to this will
speak for itself. At this juncture the com-
mittee feels that there exists public neces-
sity for those in public position or closely
associated with public officials to stand ready
at any time to make a disclosure such as
Mr. Clark was called upon to make. It was
not the disposition of the committee to make
public his private affairs unless they revealed
some matter of public interest or invoived
public welfare or some other act contrary to
‘a sound public policy. If there s any impu-
tation to be drawn from his failure to make
that disclosure to the committee, he has no
one to blame other than himself. The com-
mittee had wholly reliable information that
seemed to warrant and justify this inquiry,
but they were denled access to records that
would either have clarified the situation or
made it even more confusing.

It has been said that these questions,
as raised by the Texas Senate commit-
tee, were fully answered by the action
of the United States Senate and its Judi-
ciary Committee in passing upon the
confirmation of Mr. Clark as Attornmey
General in 1945. I should like to ask if
any Senator knew about this report con-
cerning Mr. Clark at that time. There
are possibly a few Senators who did, but
the great majority of them, I am sure,
had not heard of it.

I need only point out that the con-
firmation in 1945 was for a political office,
as an arm of the appointing officer, the
President. AsIstated earlier, any doubts
or questions raised in those circum-
stances are properly to be resolved in
favor of the appointing officer, if possible.
Of course, it would have been the desire
of the junior Senator from Michizan,
again for the benefit of the record and
for the benefit of other Senators, to have
questioned Mr. Clark about this report.

But as I have likewise pointed out, the
situation at the present time is reversed.
This is not an appointment to political
office which we have before us. In the
present circumstances only a thorough
rebuttal to any doubts and questions
arising from the Texas inquiry can be
acceptable.

This is also a new Congress, with new
members on the committee and in the
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Senate. The knowledge of the few Sen-
ators on the former committee should
not satisfy the Senate as a whole.

I should also have liked to question
Mr. Clark concerning his handling of the
Gerhardt Eisler case.

The New York Herald Tribune on July
29 remarked that—

The Eisler case, which placed the United
States in the humiliating position of re-
ceiving polite lessons in law from an Eng-
lish judge, was only the most striking of
Mr. Clark's errors.

And the Washington Post, in an edi-
torial July 30, said:

His courageous prosecution of John L.
Lewis and his zeal in antitrust suits are offset
by his careless handling of the Eisler case
and his more serious lack of good judgment
in advising the President as to his emergency
powers under the Constitution.

What happened in the Eisler case?
What gross mismanagement could have
permitted this criminal to escape to hu-
miliate our law enforcement machinery
and allow the criminal at large to taunt
Mr. Clark from across the sea by calling
him “a fool.” And did Mr. Clark in final
analysis agree that it was, after all, good
riddance? What happened to the bail
bond?

The Washington Post editorial I have
been quoting from speaks also of “a se-
rious lack of good judgment in advising
the President as fo his emergency powers
under the Constitution.”

I think that before any Senator acts
to confirm this nomination he should
know something about Mr. Clark’s fun-
damental philosophy respecting the co-
equality of the three branches of our
Government.

Does not his advice with respect to the
President’s emergency powers under the
Constitution and his notable failures to
cooperate with Congress in its investi-
gating functions create a serious ques-
tion of public policy with respect to the
preeminence of the executive branch of
the Government?

In the latter connection I recall par-
ticularly the Attorney General's failure
to cooperate in the efforts of Congress to
evaluate the workings of the Govern-
ment’s loyalty program. Upon specific
advice and authority of the Attorney
General, files and information were
withheld from the Congress with a re-
sult that its efforts to weed out subver-
sives in Government employ were
brought to a dead halt.

I recall my comment upon the situa-
tion at that time. It bears reiteration
now, for it is a fundamental issue of rep-
resentative government and one of the
most serious of these times.

I pointed out then that the policy of
the executive department in withhold-
ing its cooperation from Congress in its
essential fact-finding activities was forc-
ing that body into the ridiculous and
wholly untenable extremes of legisla-
ting in the dark or resorting to its con-
stitutional defense of impeachment,
neither of which exfremes could I or
any other faithful servant of representa-
tive government tolerate.

That vital issue of cooperation be-
tween the executive and the legislative,
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upon which the views of any candidate
for the highest office of the third coordi-
nate branch should most certainly be
made clear, was also raised in connec-
tion with the investigation by the House
Expenditures Committee into the paroles
of four criminals known as Capone gang-
sters. v

The part of the Attorney General in
the handling of those paroles is a serious
question in itself, and he should be ques-
tioned about it.

It is raised in the following account
by Edwin A. Lahey in the Chicago Daily
News, and other newspapers, of August
4, headed “Clark and the mob’s paroles:”

Just to refresh our recollection:

The leaders of the Chicago mob were in-
dicted in New York in 1843 for two specific
crimes. One indictment charged a $1,000,000
shake-down of movie-industry leaders. An-
other charged that the mob stole another
$1,000,000 from the members of the stage-
hands and movle operators’ union, which
they controlled.

Those were two serious crimes.

The gangsters were convicted on the first
indictment, and sentenced to 10 years. The
second indictment remained on the books,

Some, I understand, were acquitted.
I continue reading from the article, as
follows:

In 1947, when the gangsters had served
the minimum time required before applica-
tion for parole could be made, it was neces-
sary that the still pending indictment in
New York be cleared up before they asked
for their freedom.

In other words, they were serving time
for one crime, and there was still pend-
ing an indictment for another very seri-
ous crime. I continue reading from the

article:

Maury Hughes, an attorney of Dallas, Tex,,
and a friend of Tom Clark, who also hails
from Dallas, was retained by a mysterious
stranger, who has never been identified, to
straighten out the record in New York. Ac-
tually, this was a routine legal assignment,
but the mysterious friend of the Capone gang
who retained Hughes seemed to make much
of it.

This stranger handed Hughes $14,000 in
$100 bills outside the Commodore Hotel in
New York on the day in April 1947, that the
pending indictment against the mob was dis-
missed. Hughes' little chore in court, which
cleared the way for the gangsters' parole
applications, had been made simple by an
order from Douglas W. McGregor, assistant
to Attorney General Clark, to United States
Attorney John F. X. McGohey, of New York,
to file a nolle prosequi in the second indict-
ment against the gangsters.

The parole applications for the gangsters
were then pushed. This job was handled by
Attorney Paul Dillon, of St. Louis, who is on
intimate social terms not only with President,
Truman but also with Willie Heeney, & mem-
ber of the Capone mob, who comes from St.
Louls. Dillon was also a social intimate of
T. Weber Wilson, former Chairman of the
Federal Board of Pardons and Paroles, now
dead.

On Federal parole applications, there is a
blank in which the prisoner sets forth his
own opinions as to why he should be free.
Phil D’Andrea, one of the Capone gorillas,
who carried a loaded pistol into the Federal
court of Judge Wilkerson in Chicago during

‘the trial of SBcarface Al, listed the following

arguments for granting his freedom:
“The significant change that has occurred
within me.
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m"'l‘he awakening as to the true values of
o

To make a long story short, the gangsters
were sprung by the Department of Justice
headed by Tom Clark.

There are hundreds of men in Federal
prizon who do not have the connections that
the Capone mob has. Many of them wrote
letters to the Federal Parole Board after the
gangsters hit the street. Most of these let-
ters were very bitter,

What are the true facts in the gang-
sters’ paroles? What was Tom Clark’s
real part in the granting of those
paroles? Did he have knowledze of
them? Did he have knowledge of the
dismissal of the case in New York, so
that the paroles could be granted?

Ed Lahey, who followed the case closely
as a distinguished reporter, says:

The gangsters were sprung by the Depart-
ment of Justice headed by Tom Clark.

I can see why he drew that conclu-
sion, because the case could not be dis-
missed without the consent of the Attor-

_ney General.

The House Expenditures Committee
could affix no responsibility. But in
announcing that its investigation had
not been concluded, it made pointed ref-
erence to a lack of cooperation on the
part of the Department of Justice. I
read from page 7 of the report:

Th~> FBI refused to give the committee any
information, assigning as its reason that it
was an agency of the Department of Jus-
tice and that, acting under instructions
from the Department, it could not and would
not comply with the request.

A request to Tom Clark, head of the De-
partment of Justice, and to the Depart-
ment of Justice, met with a refusal to fur-
nish such informsation. No reason was
given other than that the information was
confidential and that the refusal was in
compliance with an executive order issued
by President Truman, which was based on a
long-established policy of the executive de-
partments dating back to the administration
of President Washington.

Subsequently, a report from the Depart-
ment of Justice by Peyton Ford, Acting
Assistant to the Attorney General, was
filed with the committee. It did not contain
any information of any value. It was nega-
tive in character, carried rumor and gossip,
and some of the statements given to the
Federal Bureau of Investigation and quoted
in the report were an obvious attempt to
discredit some who had been instrumental
in giving publicity to the granting of the
paroles.

That is the cooperation which the
House says it received in trying to in-
vestigate these matters.

Representative Fred Bushey, at whose
insistence the Congressional inquiry was
undertaken, filed lengthy additional
views as a part of the committee report.
I quote from his statement at page 32 of
the report:

Statements emanating recently from Attor-
ney General Clark, his subordinates, and his
apologists attempt to create the impression
that Mr. Clark had no responsibility for free-
ing the convicts. The maneuvers suggest
the thought that this is Mr. Clark's alibi.
Instead of meeting the facts the Clark
apologists seek to divert attention from his
par*,

I ask that Mr. Busbey’s individual

views be printed in full following my re-
marks.
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Mr. CONNALLY. Mr. President, re-
serving the right to object, let me ask
who is Mr. Bushey?

Mr. FERGUSON. He was at the time
a Representative in the Congress of the
United States from the State of Illinois.

Mr. CONNALLY. Did he appear be-
fore the committee?

Mr. FERGUSON. No.

Mr. CONNALLY. ThenIobject. The
Senator continues to talk about bringing
persons before the committee. Of
course I have not read that article——

Mr. FERGUSON. It is not an article;
it is part of the Seventeenth Intermedi-
ate Report of the House Committee on
Expenditures in the Executive Depart-
ments, Eightieth Congress, second ses-
sion, House Report No. 2441.

Mr. CONNALLY. What is it about?

Mr. FERGUSON. It isabout the hear-
ing on the so-called Capone gang paroles.

The PRESIDING OFFICER (Mr. ErL-
LENDER in the chair), Does the Senator
yield to the Senator from Texas?

Mr. CONNALLY,
the Senator from Michigan to yield, Mr.
President. I am reserving the right to
object. Did not the Senator serve on
one or two committees which investi-
gated the Attorney General?

Mr. FERGUSON. Yes. Ishall speak
about that later.

Mr. CONNALLY. Very much later.
However, I shall not object, Mr. Presi-
dent. The Senator has put into the Rec-
orD several other things, so we may as
well let this go in without objection.

The PRESIDING OFFICER. With-
out objection, the individual views of
former Representative Busbey will be
printed in the RECORD.

(See exhibit 1.) -

Mr. FERGUSON. Certainly there is
raised in this case a question of Mr.
Clark’s fitness which should be answered
or dispelled before confirming his nomi-
nation for the highest judicial tribunal.

There is also a question of Mr. Clark’s
position on the tidelands oil cases, which
I should have liked to explore with him
if T had been given the opportunity.
The facts of those cases are of course
known to all Senators. But one fact, in-
sofar as it relates to Mr, Clark, is out-
standing.

The Supreme Court has laid down a
clear statement of the law. Congress
has not altered that statement. The
findings of the Court constitute a clear
mandate to the law-enforcement agen-
cies of the Government, and yet there
have been no actions brought by the De-
partment of Justice, under Mr. Clark,
fully to carry out that mandate.

There is also a question of Mr. Clark’s
attitude on monopolies. He has been
given some attention as an antitrust
prosecutor. At the outset, there arises
the question of the propriety of his sitting
in antitrust proceedings.

But, assuming that he must assuredly
- disqualify himself in any of the 160-odd
actions which he is credited with insti-
tuting, should they come before the Su-
preme Court, does that fact alone not
impose a burden upon the judicial proc-
ess. :

This feature of his nomination is com-
mented upon in a St. Louis Post-Dispatch

I am not asking’

editorial from which I have inserted por-
tions in the Recorp, but I should like to
read another part of it:

The choice will disappoint those citizens
who, as litigants, will find that Tom Clark
cannot participate in many decisions.

As Attorney General, Mr, Clark has already
filled more thah 160 antitrust suits, whereas
the average per Attorney General has been 42,
Though Mr. Clark has won a substantial
number of consent decrees, many of these
suits are pending. In time a large number
will go before the Supreme Court. As a
Justice, Tom Clark will have to absent him-
self even more perhaps than any of the sev-
eral Attorneys General and Solicitors Gen-
eral raised to the high Bench in recent years.
This will mean more 4-to-4 divisions.

But I have further questions regarding
Mr. Clark’s true position as a trust-
buster. Do the facts really bear out his
reputation in this respect? FPerhaps a
comment by Lowell Mellett, Washington
Star columnist, on May 26, 1946, has sig-
nificance. He said:

When Mr. Arnold departed to become a
judge, Mr. Clark was put in charge of the
division. Within a short time he was
shifted by Attorney General Biddle to an-
other division and the reason generally given
in the Justice Department was that Mr.
Clark was letting the fires die down In the
Antitrust Division.

Mr. Ed Harris, in a St. Louis Post-Dis-
patch article of August 7 which graphi-
cally and objectively reviews the Attorney
General’s record in office covers his anti-
monopoly record as well. He said:

In his 4 years as Attorney General, Clark
has had his ups and downs, but he is proud
of his record. Trustbusting being popular
with the publie, it may be significant that
a bulky publicity release lssued on the fourth
anniversary of his stewardship takes pains to
point out that under Clark 160 antitrust
cases were started, contrasted with an aver-
age of only 42 for each of his predecessors
since adoption of the Sherman Act in 1890.
It will be recalled that Truman campaigned
last year in part on a vigorous antimonopoly
platform, and those who are so crass as t,a
impute political motives to many of Clark's
actions are quick to point out that the num-
ber of antitrust cases flled surged last year
as the election drew near.

The real question is, did Tom Clark,
the trustbuster, let the fires go out in his
antimonopoly activities until it was po-
litically expedient and politically popular
to create a contrary impression?

Finally, I would have wished to ques-
tion Mr. Clark regarding his basic atti-
tude toward the laws of the land.

The following United Press dispatch,
dated September 14, 1948, would have
been the basis of my questions:

[From the New York Herald Tribune of
September 15, 1948]

TRUMAN AND CLARK CRITICIZE HATCH ACT—DIS-
LIKE BAN ON POLITICS BY FEDERAL EM-
FPLOYEES

WASHINGTON, September 14.—President
Truman and Attorney General Tom Clark
joined today in polite but pointed criticism
of the Hatch Act, which prohibits political
activity by Federal employees.

The occasion was a meeting of United
States district attorneys with the Chief
Executive. Mr. Clark, introducing the Pres-
ident, said the Hatch Act ought to be called
“the hatchet act because it works as an ax
on us in Government.”
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“Even with the Hatch Act there are a lot
of things that can be done and you can be
assured they will be done,” Mr. Clark said.

Attorney General Tom Clark said,
“Even with the Hatch Act there are a lot
of things that can be done, and you can
be assured they will be done.”

Mr. President, why do I raise that
question here? As I have said, I would
have liked to question Mr. Clark himself
as to his attitude on the basic laws of the
land. What I have been saying is ma-
terial because the order in the Attorney
General's Office is and has been that
there can be no examination by the FBI
in regard to any of the Corrupt Prac--
tice Acts or any of the civil rights cases
without a specific order of the Attorney
General. Nor can the United States at-
torneys in the local districts make inves-
tigations without the consent of the At-
torney General, and such consent can
even limit the number of witnesses who
can be examined. That is why it is very
significant to consider this statement
made by Mr. Clark to the district at-

-torneys who were meeting in Washing-

ton, “Even with the Hatch Act there are
a lot of things that can be done and you
can be assured they will be done.”

As in his condonance of “technical sur-
veillance” in the face of the statute, Attorney
General Clark advises his subordinates that
“a 1ot of things can be done,” notwithstand-
ing the purpose of the act which would take
those subordinates out of the realm of po-
Htical activity.

The PRESIDING OFFICER. The
Chair reminds the Senator that his hour
is up.

Mr. FERGUSON. I yield myself an-
other 15 minutes.

The PRESIDING OFFICER. The
Senator may proceed.

Mr., FERGUSON. Mr. President,
where is that precious respect for the
law which distinguishes the Supreme
Court of the United States from other
legal systems in a statement like that?
We should have the answer before we
pass upon this nomination. This is
doubly important as I have stated, since
no vote-fraud case or civil-rights case
could be investigated by the FBI or local
district attorney without the consent
of Clark, the Attorney General, and then
only as he directed.

These are all questions of record which
should be directed to Mr. Clark in the
public interest and which can now only
bz directed to his appointment.

I come now to the account of another
case. It is an account based on inti-
mate knowledge and acquaint