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SEN_: ATE. 

FR~AY, April· ~~, 1920. 
The Chaplain, nev. Forrest J. Prettyman, D·. D., offered the 

;following . prayer: 

Almigbty God, we lift our hearts to Thee at the beginning of 
this new day of work, and pray that we may have the joy that 
_come.: to us in contemplation of the fact that we are working 
t( ar<:omplish a divine plan. May we enjoy the rich inheritance, 
the r·etl.lization of the dreams of our fathers in human govm·n­
ment and society, and not only follow the personal pursuit of 
ideals but work out 'under the divine guidance a plan that shall 

. last fore>er. Oh, grant us this joy this day, and companionship 
V.·itJ) the great · Architect of government and life. We ask for 
Ohri ·t's sake. Amen. 

The Reailing Clerk proceede(l to read tile Journal of yester- i. 
day' · proceedings. wlleu on request of Mr. CURTIS, and by 
unanimous consent, the further reading was dispensed with and 
the Journal was approved. 

ENROLLED BILLS SIGNED. 

Tlte VICE PRESIDENT announced his signature to the fol­
lowing enrolled bills, which had previously been signed by the 
Speaket· of the House of llepresentatiyes: 
. S. 806. · An act conferring jurisdiction on the Court of Claims 
to hear, determine, and render judgment in claims of the Iowa 
'l'rUw of Indians against the United States; and 

S. ~442. _An act autl101~izing and directing the Secretary of 
the Ittterior to convey to the trustees of the Yankt-on Agency 
Pre:-;byteri~n Church, by patent in fee, certain land within the 
Yankton · Indian R~ser>ation. 

INTERNATIONAL HIGH COMMI 'SION. 

: Mr. DILLINGHAl\1. I am directed by tlle Committee on the 
Judiciary, to which was referred the bill ( S. 3828) to. amend 
t]1e net approved February 7, 1916, entitled "An act providing 
for the maintenance of the United States section of the Inter­
untionallligh Commission," to report the s:ime back to the Senate 
anu ask. to be discharged from its further consideration, with 
the suggestion that it be referred to the Committee on Foreign 
Relations. 

The VICE PllESIDENT. Without objection, that action will 
be taken. 

CLAIM OF JAMES .K. HACKETT. 

1\lr. MOSES, from the Committee on Foreign Relations, to 
which was referred the bill ( S. 1519) making appropriations for 
expenses incurred under the treaty of Washington, reported it 
witl!ont amen<.lment and submitted a ~eport (No. 545) thereon. 

NATIONAL PROHIBITION. 

l\It·. MOSES. From the Committee on Printing I report an 
original resolution, and I ask unanimous consent for its imme­
diate consideration. 

'l'he VICE PUESIDENT. The Secretary will read the re o­
lution. 

The Assistant Secretary tead the resolution (S. Res. 352), as 
' -follows~ ' · 

• Resofrerl, That the manuscript ' entiti~. "4\ppellee • and appellant's 
Rriefs," in an appeal from the Uni-ted States district court for the 
district of New Jersey, in _the .Supreme Court of the United States, on 
the validity of the so·calJed eighteenth amendment; and the· briefs in 
the appeal from the Kentucky, Rhode Island, and Wisconsin district 
courts to the Supreme Court of the United States, relative to the 
enforcement of the prohibition amendment, be printed in one volume 
as a Senate document. 

The VICE PRESIDENT. Is there objection to the present 
consicleration of the resolution? The Chair hears none. The 
question is on agreeing to the resolution. [Putting the ques­
tion.] The resolution is not agreed to. 

1.\.fr. 1.\IOSES. Mr. President, the resolution provides for the 
printing of certain documents for which there is a great den;w.nd, 
und I ask for a division on the question. 

On a. division, the resolution was rejected. 
. 1\fr. BRANDEGEE subsequently said: Mr. President, a day 
or two ago I had referred to the Committee on Printing a 
request that the brief in the suit pending in the Supreme Court 
Qf tile United States, known as No~ 788, which is the appellant's 
brief on the validity of the so-<'alled eighteenth amendment, 
might be printeq. I did this oecause that suit, in my judgment, 
invplved ~ore as to our form of government and the rights of 
the Stat~. J as distinguished from the rights of the central 
Government, tha~ any suit that has ever been · tried in the 
Supreme CourtJ at least since the great questions of the Civil 
\Var. T~e CQ_mmittee on .Printing made a report recommending 
that tllat brief and the brief .of the Government in that suit 
be· printed i.\~.· a public. d<?CUIDe!lt, . and, .alSO that the brief SUg-

gested by the Senator from Texas [1\Ir. SHEPPARD], the Govern­
ment brief in that case, be , printed; _and t;pe Senate rejected 
the committee's report. I have been assured by several Sen­
ators, when I told them that I was about to make this brief a 
part of my remarks, which probably would extend o>er quit:P. 
a period of time, that they did not understand what the report 
of the committee was ; and if they had understood it, they 
would have made no objection to the printing, but of course 
that mere statement to me does not change the action of· the 
Senate, and so, with the consent of the Senate, I will read the 
brief. 

Mr. SPENCER. Mr. President--
The PRESIDIKG OFFICER (Mr. l\lc~ARY in the chnit·). 

Does the Senator from Connecticut yield to the Senator from 
Missouri ? 

1\lr. BRANDEGEE. . I yield to the Senator. 
l\Jr. SPE~CER. May I ask the Senator whether the printed 

brief carries out the remarks that he has intended to make 
upon the subject? 

Mr. BRAJ\TDEGEE. Why, yes. I intended to read the brief, 
Mr. President. 

1\fr. SPENCER. I ask unanimous consent that permissioti 
be granted to print the brief without reading. 

The PRESIDING OF'FICER. If there is no objection, it is 
so ordered. 

1\Ir. SHEPPARD. Mr. President, i have no objection, pro­
viding the briefs of counsel representing the other side can be 
published also. 

Mr. BRANDEGEE. I 1:hink it is only fair that both sides of 
the ca ·e should appear in the RECORD; and while I dislike to 
hnve the Senator make consent to the printing of my brief con­
tingent upon the printing of his, I certainly shall not object to 
llis request. I think that the people of the country are entitled 
to the arguments of both sides, which are stated in the briefs 
much more understandably and ·at greater length than they 
were in the arguments of the counsel, necessarily. The· argu­
ments of counsel are not printed at all, and they embraced a very 
short period of time ; but, in my opinion, the brief in this suit 
'~ill be a lesson to the whole people of this country upon the 
great rival claims as to constitutional law presented by this 
case. 
_ The PRESIDING OFFICER. If there is no objection, each 

brief will be printed. 
The briefs are as follows : 

"SUPREME CoURT oF THE UNITED STATES. 
."October Te1"1n, 1919, No. 'tBB. 

[Christian Feigenspan, a corporation, pla.intiti-appellant. 1.'. Joseph L. 
Bodine, United States attorney, and Charles V. Dutiy, collectot· of 
internal revenue, defendants-appellees. Appeal from the Unit.ed 
States district court for the district of New Jersey.] 

"APPELLAY'r'S BRIEF 0~ THE VALIDITY OF THE So-C3.LLEO EIGHTEENTll 
AMENDMENT. 

"The appeal in the ca.se at bar presents for review a final 
decree of the United States district court for the district of 
New Jersey dismissing the plaintiff's bill of complaint and deny­
ing its motion for a preliminary injunction. 

"It is deemed unnecessary to repeat the statement of facts 
here. In the follo'\\'ing brief the validity of -the so-called eight­
eenth article of amendment to the Constitution of the United 
States is discussed and the justiciability of the contentions 
upon that ~~ore are considered. In the appellant's separate 
brif:f on tiJ.&;;Coristruction of the eighteenth amendment and the 
constitutionality of title 2 of the national prohibition act will 
be found a full statement of the facts appearing from the bill 
of complaint and the supporting nffida vits. 

"The so-called eighteenth amendment reads as follows: 
"'SECTION 1. After one year from the ratification of tllis 

article the manufacture, sale, or transportation of intoxicating 
liquors "ithin, the importation thereof into, and the exporta­
tion thereof from the United States and all territory subject 
to the jurisdiction thereof for beverage purposes is hereby 
prohibited . 

"'SEc. 2. The Congress anu the seYeral Stutes· shall haye con­
current power to enforce this article by appropriate legis-
lation. · 

"'SEc. 3. This article shall be inoperatiye unless it shall 
have been ratified as an amendment to the Constitution by 
the legislatures of the several States, as provided in the Con­
stitution, within seven years from the date of the submission 
hereof to the States by the Congress.' 

"The plaintiff contends that this attempted amendmt"nt to tlte 
Constitution of the United States is invalid (1) because it con­
stitutes mere -legislation, and is, therefore, not authorized lJy 
Article V of the Constitution; {2) because it impairs the re­
served police or governmental powers of the seveml ...: tates and 
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their right to local self-government; and (3) beeause it bas: not 
heen ratified by three-fourths of the several States sinee. it 
has not been submitted to the electorate of the States in which 
the initiative or the referendum, or both, prevail (assignm~t 
of etTors Nos. l,.-5.) These questioll.s are discussed in points 
II .. lilt- and IV,. respectively. In point I the prior amendments 
to the Constitution are considered with references to these 
contentions and in point V the justiciability of the contentions 
is maintained. 

Wall., 493, 507.) To effectu~te the Federal war power, to per­
petuate its necessary consequences, to prevent the recurrence of 
any such rebellion,. and to rem.ove the very· cause thereof, the 
thirteenth amendment was adop~ed. It will be observed that its ; 
:pl'imary purpose and effect were wholly Federal. 

" In this manner the compromise effected in the original Con­
stitution~ which had attempted to reconcile slavery with there­
publican fo:rm of government and to experiment' with bondage in 
a land dedicated to freedom .. finally failed, and it disappeared in 

.. r. the struggle of the Civil War. As a consequence, therefore, of 
"THE PRIOR .AMENDl\IE 'TS TO THE CONSTITUTION CONSIDERED. the arbitrament of Wa.I:, Which all mUst accept, however reVOlU-

"A. tipnary in character .. it Wa$ settled politically in this country 
"An analysis of the prior amendments to the Federal Consti- that slavery was inconsistent with any due form of republican 

tution will show that none of them directly invaded the police goyernment. When, therefore, Congress and 1the Executive un­
powers of the several States or impaired their right to loeal self- dertook the reconstructien of the seceded States, t~ey required 
go\ernment. The first 10 amendm~ts ' left the authority of them to set up a truly republican forrri of government, namely, 
the States jnst where. they found it, and added nothing to the one in which all men would thereafter be free. 
already existing powers of the United States: (United States v. "The termination of the actual struggle of the Civil War left 
Cruikshank, 92 U. S., 542, 552; Spies v. Dlinois, 123 U. S., the Federal Government with a constitutional duty to perform 
131, 166; Barron v. City of Baltimore,. 7 PeL, 243, 250; in the rebel territory, namely, the duty to restore and guarantee 
1\Iinn. & St. Louis R. R. v. Bombolis, 241 U. S., 211, 217.) They a republican -:form of government in those States, as required by. 
were but express declarations of the. intent and effect of the nn- section 4 of Article IV of the Constitution. (Texas v. White, 7, 
amended Constitution, and were adopted in order permanently Wall, 700. 727, et seq.) But, as had long been contended and 
to reas.sm·e the people. of the States that no encroachments by was then fully realized, no government could in fad be free. or 
the F'ederal Government upon tileir fundamental rights were in truth republican .in which the inalienable rights of man were 
being contemplated or authorized. ~The preamble to the resolu- not respected,. in which aU men might not live, be free .. aml hold 
lion proposing the :fir t 10 amendments recited (1 Stat.~ 97} that their own w~thout arbitrary interference by the Government 
'the conventions of a number of the States I1aving at the time and upon a footing .of substantial equality. (Loan Association 
of their adopting; the Constitution expressed a desire, in ord-er to v. Topeka, 20 Wall, 655, 662; Calder v. Bull, 3 DalL, 386, 388; 
px-ev-ent misconstruction or al:mse of its powers, that fu.rthe-1· Wilkinson v. Leland, 2 Pet., 627 ~ 647, 657.) Equality ·and jus­
decTarntol·y and restrictive clauses should be added: . And as tice to all freemen in the rebel States had, therefore, to be 
exten~ng the ground of public confidence in the Government established and secured (United States v. Cruikshank, 92 U. S., 
\nil best insure the beneficent ends of: its institution,' it was 542, 555), and, to that end, an unambiguous determination had 
accordingly resolved to submit. the amendments.) The eleventh to be made of the status of former slaves, which cases like the 
amendment merely further restricted the judicial power of the Dred Seott case (19 How.,. 393) had left in confusion. It was 
United States; if anything, it added rather than subtracted for the accomplishment primarily of these Federal. ends tlmt the 
from tJ'le powers of the several States '!'he twelfth amendment fourteenth and fifteenth amendments were made part of our 
readjusted the procedure of the electoral college; it had no fundamental law_ (Slaughter House Cas-e , 16 Wall .• 36, 70-l, 
effect upon the States. The thirteenth,. fourteenth, and. fifteenth · 72-3.) (Senator Howard, who introduced the fourteenth amend­
amendments are discussed below. The sixteenth amendment ment on behalf of the Reconstruction Committee, said ( Cong. 
merely changed the method by which income taxes might be Globe, 39th Congress, 1st sess~ pt. 3, p. 2766) : 'Without this 
~.evied by the Federal Government, but it diminished or affected principle of equal justice to all men and equal protection under 
none of the powers of the States. The seventeenth amendment the shield of the lawr there is no republican government and 
altered the manner in which United States Senators we:re tbe:re- none that is really worth maintaining.' And Senator Poland 
after to be chosen, but it. did not detract in the slightest from said of the equal-protection clause of the fourteenth amendment 
the police powers o1· the sovereignty of the States. (id., p.t. 4,. p. 2961}: tIt is the very spirit and inspiration of our 

"Nor did the thirteenth, f011rteenlli, and :fifteenth amendments system of government, the absolute foundation upon which it 
impair the :right of local self-government, when read in tbe Iight was established. It is· essentially declared in the Declaration of 
of llieil" history and p-rimary pm·pose and correctly understood, Independence and: in all the provtsions of the Constitution~ 
as has been frequently held by this court. (Slaughter Honse *' * * It certainly seems desirable that no doubt should be 
Cases, 16 WaiL. 36-, 68, et seq.; Barbier v. Connolly. 113 U~ S~, left e'xi"ting as to th~ power of Congress to enforce. principles 
27, 31; Bartemeyer v. Iowar 18 Wall., 129, 138; Civil Rights lying at the very foundation of all republican government if 
0;\ses, 109 U. S., 3, 11; Mugler v. Kansas. 123 U. S.r 623, 663; they be denied or _violated by the States, and I can not doubt 
In re Kemmler, 136 U.s .• 436,448, 449; In re Rahrer, 140 U~ S., but that every Senator will rejoice in aiding to remove all doubt 
545, 55&~ Guinn v. United St:rtes, 238 U. S.., 347, 362.) In Bar- upon this power of Congress.' Rhode Island in ratifying the 
bier v . Connolly, supra, the court said that- Constitution declared (Elliot's Debates, p. 334) : 'That there are 

,"'"Neither the [fourteenth} amendment-broad a.nd compre- certain natural rights of which men when they form a social 
hensive as it is--nor any other amendment, was designed to inter- contract can not deprive or divest their posterity, among which 
fere with the power of the State, sometimes. termed its police are the enjoyment of life ::md liberty, with the means of acquir­
power,. to prescribe regulations, to promote the health, peace, ing, possessing, and protecting property, and pursuing and ob­
morals, education, and good order of the people, ano, to legislate taining happiness and safety.' In orde~, therefore, to assure­
so as to increase the industries of the State, develop · 1·esources, a really republican form of government in every State,. it became 
a-nd add t(} its wealth and prosperity.' necessary to- establish the essentials of republicanism in each 

"These three amendments grew out of the War of the Re- State as an effective Federal right, so that they might be at all 
bellion. The outbreak (}f that stnJggle. of course, laid the Fed- times available to the individual in judicial tribunals that were 
eral Government unde1· the duty of exercising its war powers to n.lways open and could act promptly fm· his protection and with 
the utmost so as to suppress the :insurrection_ In the prosec'n- a due regard to the practical necessities of the particular case. 
tion of that purpo e Federal troops occupied ~me .and even- " The thirteenth, fourteenth, and fifteenth amendments, con­
tually all, of the rebE-l teni.tory, and,. in the natural ~onduct of seqnently, were intended to be col"Tective, and they added no 
the war, seized all such enemy property as could be used against new r~trictio;t upon the ~se~ powers of the several States~ 
them. Included among this property wer slaves, and as it di- to which then· membership m a .free republican government' 
rectly tended to "·eaken the enemy to set free their slaves the had not theretofore already subJected them. They mer.ely, 
Federal forces did so. Finally, the. President proclaimed fueir made express and effective what was formerly implied in the 
freedom. In so far as that proclamation related to tlle past it gn:J..rnnty ·of a republican form of government, and provided 
merely declared an accomplished fact; and in so far as it 're- adequate machinery for the enforqement of those implied obliga..­
lated to the future. it constituted an order of the commander in tions. As Chie"f Justice Waite declared in United States v-. 
chief to his military subordinates to be carried ont in all tbe Cruikshank (92' U. S.,. 542. 554}: 
rebel territory within their power~ The inStitution of slavery ""The fottrteenth amendment prohibits a State from denying 
ihus perished as a consequence- of the ex:eTcise of the Federal to any person within its jurisdiction the. equal protection of the 
war power. (Slaughter House Cases, lS Wall..,. 36, 38 ~ Texas v. laws; b.ut this provision does not. any more than the one which 
White, 7 •\Vall.~ 700. 728.} Tbis .. war power is not limited to pre~edes it, * * * add anything to the rights which one 
victories in the field and the dispeThion o.f . the insurgent forces; citizen. has n:nder the. Constitution against another. The equality, 
it ca1-ries with it inherently the power tc> guard against the 1m- ot tlle rigl~>tfi ot citizens is· a principle· of republicanism . . Evef'11: 
mediate renewal of the conflict, apd to remedy the evils whieh t"ep'liblican. government is in. duty bound. to protect all· its cit~ 
have arisen from its rise and progress.' (Stewart v. Kahn, U zens: in. the- enjoymen:l. o1 tltis principle, if with~ its power. 
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~bat duty was originally assumed by the States; and it still of oppression of the majority, because they can at all times 
remains there. q'he only obligation resting upon the United control the exercise of that power. If the majority now exist­
Stat~ is to see that the States do not deny the right. This the ing had desired that the power to prohibit intoxicants, for 
amendment guarantees, but no more. The power of the example, should be exercised by Congress and had so worded 
National Government is limited to the enforcement of this the amendment, they could have accomplished their will from 
gmuanty.' time to time by calling on their representatives in Congress to 

"These amendments were, consequently, germane to the ex- act accordingly. If thereafter the majority then existing no 
press guaranty of a republican form of gowrnment, and the longer believed· the exercise of the power necessary, they would 
effectuation of that guaranty was their primary purpose and have had it within their power to regulate and could have pro­
direct effect. They were never intended to disturb the funda- cured their congressional representatives to recall what hact 
mental relation between the States and the Federal Government, theretofore been done. But the rule of the majority can not 
nor in the smallest degree' to fetter and degrade the State govern- be preserved, if the legislators of to-day can, under the guise 
mt>nts by subjecting them to the control of Congress in the or color of amending the Federal Constitution, enact ordinary 
exercise of powers heretofore universally conceded to them of legislation into the Constitution. If they can provide, not that 
tht> most ordinary and fundamental character,' nor to make any Congress shall hereafter haYe pou·er to prohibit intoxicants, but 
'departure from the structure and spirit of our institutions' directly that intoxicants are hereby prohibited, then the policy 
(Slaughter House cases, 16 Wall., 36, 67, 78). As emphatically of the Government, in its immediate relation to and effect upon 
ueclared in the authority last cited: the life of the individual, permanently passes out of the control 

"' 'Ve are convinced that no such results were intended by the of all subsequent majorities and permanently leaves the conduct 
CongreF:s which proposed these amendments, nor by the legisla- of the life of all absolutely in the hands of the minority. for 
ttu·es of the States which ratified them.' the rule of individual conduct thus written into the Constitn-

" The conclusion to be deduced from the thirteenth, fourteenth, tion can not be withdrawn therefrom so long as more than 
and fifteenth amendments is that constitutional amendment~ one-third of both Houses of Congress or more than one·fourth 
may l>e made which are chiefly and primarily intended to of the legislatures of the States refuse their assent. 
effectuate or fortify the guaranty to. the States of a republican "Again, .provisions affecting slavery and freedom are in thetr 
form of government or some other function already vested in inti"insic nature of the essence of the framework or compo ition 
the Feueral Government, even if their incidental or secondary of goyernment. A constitution is not a proper framework of 
effect may be to restrict the liberty of the States and their government if it does not make clear, expressly or by implica­
powE'r 4t a minor degree. But such amendments furnish no tion, who are included within the governing class of the country 
w:n:rnnt for an amendment like the one now before the court, and what theil· rights and obligations are. The unamended 
whielt directly and substantially invades the e:·sential pow·ers Constitution gaYe the powers of government to the freemen, 
of the several States and is entirely unrelated to any original or but provided that these should be represented in the Congt·ess, 
funtlamentally Federal purpose. not merely in proportion to their own numbers, but in propot·-

" B. tion as well to the number of their slaves (Art. I, sec. 2; see · 
also sec. 9, and Art. IV, sec. 2). The thirteenth amendment. 

"Tlle priot· amendments were also not open to the objection which prewnted the Government of any State or of the UnitE'tl 
tllat they were merely legi lation directly affecting the conduct State from reestablishing the slavery which the Emancipation 
of life of the individual, as is the so-called eight~nth amend- Proclamation of January, 1863, had destroyed, therefore o})(>-r­
rnent. The thirteenth amendment, despite its superficial re- ated not only on governments alone, as we have seen, but oper­
semlJlance, is not i"!l reality ~ere legislation. The right of ated upon: them in respect of the essential basis of free govern­
one to hold al?-other m ~ondage ts not, ~nder Ol_Ir ~y~tem of la:'·· ment in determining who constituted the free people from whom 
a natural or m?ere,_.nt ~·1ght. (Indeed, It was JUdictally held m the GoYernm€nt deliyed its powers and who were the basis of 
Ma. saclmsetts m_1481 th~t slaYer:v was contrary to the · ~Iassa- taxation and re11rese tation. This provision, with the four­
dmse~~ declaration of rights. Mass. Law Quarter~y, 'ol. I~, I teenth and fifteenth amendments, dealt therefore with one of 
liP:..._.;.:H-444~ ~o~:rset .v. Stewar~, ~0 ~tate Tr1~l~·- 1, 82 the most important subjects of the original Constitution. To­
(1, ,_ L). Wl~ere,er, th~refore, th~ mshtutwn of sla,etj 1?-a<;l a I gether the~~ settled the cumpromises which appeared in the 
~uotholtl.m th1s country 1t was by y1rtue of State laws perm1ttmg I second section of Article I regarding the apportionment of rep­
~t to e:nst. Co.n~~uently the thil;teenth amendment, although ; resentatiYes and direct taxes, and in the provisions of the second 
1"!1 ~on~ a prohibition of slavery, m legal effec~ a~ounte~ ~o a section of Article IV regarding the conflict of laws relating to 
I~mttnhon upo~ the power of. all governments w1thin the ~mted persons held to senice in one State escaping into another·. 
Sta~e~ to legalize and authorize s~avery. In other words, It wu.s (Slaughtt>r House Cases. 16 Wall., 36, 67, 68.) Consequently in 
eq~t,Y~l~nt t? an ame.ndment readm~ as follows: _ this aspect also the thirteenth amendment was not a mere pro-
. Netther t?e Uruted S~ates n~r any of th~ ~ever_a~ States I hibitory law, but an essential provision affecting the composi-

sllall her~after have power to ~ake lawful sla.' ery or mYolun- tion anu frnme"·ork of our system of go-rernrnent. 
tary servitude, except as a purushment for crune whereof the 

1 party shall have been duly convicted.' " II. 
"It is therefore apparent that this amendment primarily I "THE So-CALLED ErGHTEEXTH A?tiEXDMEx·.r wAs xoT WrTHix THE Au-

• • 
1 1 

, ; < THORITY VESTED 1:-i CO::o<GllESS A:XD THE LEGISLATURES OF THREII-
ltnut governmental power and IS Operative UpOn governmentS, Fot:RTHS OF THE STATES Bl: ARTICLE V Oli' THE Co::-<STITUTION BU'£ 
and Only incidentally, if at all, UpOn incliyjdua]S. Jt iS not a WAS THE UXAUTHORIZED EXACT!\IE::-<T OF A::-< 0RDI::-<A.RY LAW lfxDER 
false-impriSOnment Statute. COLOR OF A~IEXDl:IEXT. 

"The so-called eight~enth amendment is, llowe\·er, quite "Article Y of the Constitution of the united States proYides as 
different in its nature. It deals with a subject matter that does follow ·: • 
not draw its right to exist from positive law. If there be no "'The Congres , whene\er two-thirds of both Houses shall 
positi'e law within a State one way or the other, an~·one may deem it neces:ary, shall propose amendments to this Con::;titu­
engage in trafficking liquor therein. Therefore, a direct prohi- tion, or, on the application of the legislatures of two-thirds of 
bition upon the manufacture and sale of intoxiCating liquor the seYeral State·, shall call a convention for proposing amend­
is primarily not a limitation upon the powers of government, ments, which, in either case, shall be valid to all intents and 
but upon the rights and conduct of life of the individual. That purpo-·es, as part of this Constitution, when ratified by the 
is to say, it is mere legislation, and not that adjustment and legislatures of three-fourths of_the several _States, or by conven­
apportionment of governmental powers with which a lone a tions in three-fourths thereof, as the one or the other mode of 
constitution is properly concerned. ratification may be proposed by t4e Congress: Pro.,;ided, That 

•· In this respect a constitutional amendment granting to the no amendment which may be made prior to the year 1808 shall 
Govt>rnment 1JOwm· to prohibit intoxicants "·ould be quite in any manner affect the first ar:d fourth clauses in the ninth 
different from an attempted amendment itself directly de- section of the first article; and that no State, without its consent, 
claring the prohibition of intoxicants . The former would t3hall be depriYed of its equal suffrage in the Senate.' 
merely add to the powers of government and would, therefore, "The operatiYe part of the alleged eighteenth amendment 
in this regard at least, be a proper form of constitutional amend- i reads as follows: 
ment; while the latter in its essence neither would add nor W'ith- · " ' SEcTIOX 1. After one year from the ratification of this article 
draw powers of government, but would be direct legislation. the manufacture, sale, or transportation of intoxicating liquors 
The eighteenth amendment is, therefore, in substance and effect within, ·the importation thereof into, or the exportation thereof 
a statute, not a constitutional provision akin to any in the from the United States and all territory subject to the jurisdic-
Federal Constitution. I tion thereof for beYerage purposes is hereby prohibited. 

"The distinction to which the foregoing is adut·essed i~ no "'SEc. 2. The Congress and the several States shall have con-
mere formalism. It concerns itself with the Yitnls of free I cnrr(>nt power to enforce this article by appropriate legislation.' 
govemment. The existence of a powe1· of government beyond tbe · "It is appnrent that the prohibition contained in this so-called 
reach of the majority to alter does not carry with it any threat amendment is not w·hat \YOuld ordinarily be considered a con-
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stitutlonal provision. It does not relate to the powers or the 
organization of government. It is itself an exercise of the 
power ef government through an ordinary. act of legislation 
similar to laws passed by the legislatures of many States in the 
exercise of their police power. It is a command purporting to 
be issued by sovereign authority regulating the conduct of life 
by private individuals. 

u The power granted in the second section is ·limited to the 
enforcement of the prohibition contained In the first section and 
depends upon it. There is no grant unless the prohloitlon was 
a valid exercise of the amending power. 

" The following argument is in support of the contention that 
Congress and three--fourths of the legislatures of the States have 
no power to enact such a law under color of an alleged constitu­
tional amendment, and that their act is a usurpation of author­
ity. Such contention may be summarized as f-ollows: 

"(a) That the authority to amend the Constitution is a con­
tinuance of the constitution-making power and as such is a 
power quite difl'erent and altogether distinct from the law­
making power under the Constitution. 

"(b) That a grant of the one power does not include or imply 
a grant of the other. 

" (c) That the natural and ordinary meaning of the words 
used in Article V of the Constitution limits the power granted 
to the function of constitution making as distinguished from or-
dinary law-making. · . 

" (d) That the purposes of the grant imply the same limitation. 
"(e) That other parts of the Constitution-notably Article 

!-express the same limitation. 
"(f) That the existence of authority under Article V to enact 

ordinary la~•s regulating the conduct of private citizens under 
color of amendment, would be so in conflict with the fundamental 
principles and spirit of the Constitution that such a construction 
is not permissible. 

" It i to be observed that this view is not in the slightest de­
gree affected by the fact that Article V contains express excep­
tions to the grant .of power to amend. The matters expressly 
excepted would clearly have come within the power granted, if 
not exc€J)ted. 

" Our contention is not for a further exception to the power 
granted; it is thftt the grant itself does not include the power 
of ordinary legislation. This is no more affected by the fact that 
there are el...-press exceptions to the pow~r which was granted 
than would be the proposition tha.t the grant of the fifth article 
does not includ-e the judicial power or powet· to command the 
Army and Navy. 

"1. Tlw authority to pass stwh.a p1·ohibitory law must be sus­
tained if a.t aU, as an e~ereise of a speciaZ power gra11-ted to 
Oonur~ss and the State legislatures by the terms ot ~rticle V 
ot the Constitution. It can not be supported by any tdea that 
the alleged amendnte1tt is in any other sense the ac~ion ot the 
people ot the United States. It has never been subnutte.d to the 
people of the United .State8, an4 they have nevm· acted o~· had 
an opportunity to act upon it. · 

"The Constitutional Convention of 1787 understood very well 
the difference between referring a question to the people .and 
referrlno- the same question to the State legislatures for their 
action. b The Articles of Confederation had provided that no 
alteration should be made in them ' unless such alteration be 
agreed to in a Congress -of the United States and be afterwards 

• confirmed by the legislatures of every State.' Yet, by the resol';l­
tions of the convention adopted on the 13th of September, 1t 
was resolved ' that the preceding Constitution oo laid before 
the Umted States in Congress assembled~ and that it is the opin­
ion of this convention that it should afterwards be submitted 
to a convention of delegates chosen in each State by the people 
thereof under the recommendation of its legislature for their 
assent and ratification.' (Jo~ p. 370.) And Article VII 
of the Constitution then provided that ' the ratification of the 
conventions of nine States shall be sufficient for the ~tablish­
ment of this Constitution between the States so ratifying the 
same.' 

" This was a clear departure from the terms of the Articles 
of Confederation go\erning the Union which the convention was 
attempting to make more perfect. It was revolutionary in char­
acter and it was the result of long consideration and debate. 

" The Virginia. plan, which was proposed by Mr. Randolph on 
the 29th of May, 1787, and which formed the basis of considera­
tion by the convention, contained the following clause (Journal, 
p. 70) : 

" 'Resolved That the amendments which shall be offered to 
the confederation by the convention ought, at a proper time or 
times after the approbation of Congress, to be submitted to an 
assembly or assemblies of representatives recommended by the 

severallegisiatures to be expressly chosen by the people to con­
sider and decide thereon.' 

"On the 23d of July, this r~olntion having been .agreed to 
in Committee <Of the Whole and being under conside.r.a.tion, Mr. 
Ellsworth moved to substitute a reference to the legislatures of 
the States for ratification. Upon that motion debate eru;ued. 
Apart from the considerations of convenience and the relative 
probabilities in faT"or of action in <One way or the other, the S'ub­
sta:ntial ground upon which the action finally taken was based, 
was that a reference to conventiom expressly chosen by the 
people for the purpose of passing upon the Constitution was a 
reference to th~ people, and that a reference to the legislatures 
was not a reference to the people. 1\fadison's notes tell us that 
(3 Documentary History <>f United States Constitution. pp. 405, 
409, 410): 

" $ Col. Mason considered a referen~ of the plan to the au­
thority of the people as one of the most important and essential 
of the resolutions. The legislatures had no power to l'atify. 
They are the mere creatures of the State constitutions, and can 
not be greater than their creators, and he kn.ew of no power in 
any of the constitutions; there was no power in some of them 
that could be competent to this object. Whither then must we 
resort? To the people with whom .all power 1·emains that has 
not been given up in the constitutions derived from them. It 
was of great moment, he observed, that this doctrine should be 
cherished as the basis. of free government.' 

" Mr. Gouverneur Morris said : 
" ' If the confederation is to be pursued, no alteration can be 

made without the unanimous consent of the legislatures.. Legis~ 
lative alterations not conformable to the Fede1·al compact wo"ftld. 
clearly not be valid. The judges would consider them as null 
and void. Whereas in case of an appeal to the people of the 
United States, the supreme authority., the Federal compact maY. 
be altered by a majority of them in like manner as the constitu­
tion of a particular State may be altered by a majority of the 
people of the State. . 

" ' Mr._ Madison thought it clear that the legislatures were in· 
competent to th.e proposed changes. These changes would make 
essential inroads on the State constitutions, and it would be a 
novel and dangerous doctrine that a legislature could change 
the -constitution under which it held its existence. There might 
indeed be some constitutions within the Union which had given 
the power to the legislature to concur in alterations of the Fed­
eral compact, but there were certainly some which ha.d not; and, 
in case of ~ese, a ratification must of necessity be obtalned 
from the people. He considered the dUference between a system 
founded on the legislatures only and one founded on the people 
to be the true difierence between a league or treaty and a con­
stitution. The former in point of JllDral obligation might be as 
inviolaple as the latter. In point of political operation there 
were two important distinctions in favor of the latter: One, a 
law violating a treaty ratified by a preexisting law might be 
respected by the judges .a.s a law, though an unwise and per­
fidious one; two, a law violating a constitution established by 
the people themselves would be considered by the judges as null 
and void.' · 

".And so the Constitution became the act of the people of the. 
United States instead of the act of the legislatures of the sev­
eral States. No decision entering into the Constitution of 
American Government has had more momentous consequences 
than this, for it is the chief corner stone upon which rest that 
great line of decisions of this court which have establish~d and 
confirmed the Nation. . 

"This distinction was stated by Chief J"nstice Marshall in Mc­
Culloch v. Atl.a.ryland (4 Wheat., 316, 403), in the following lan­
guage: 

"'The convention which framed the Constitution was, indeed, 
elected by the State legislatures. But the instrument. when it 
came from their hands, was a mere proposal, without obligation, 
or pretentious to it. It was reported to the then existing Con­
gress of the United States. with a request that it might ":t>e 
submitted to a convention of dei.eco-ates, chosen in each State. b~ 
the people thereof, under the recommendation of its legislaturef. 
for their assent and ratification." This .mode of proceeding was 
adopted ; and by the convention, by Congress, and by the State 
legislatures the instrument was submitted to the people. They; 
acted upon it, in the only manner in which they can act safely. 
effectively, and wisely, on such a subject, by assembling in con~ 
vention. It is true, they assembled in their several States; and 
where else should they have assembled? No political dreamer 
was ever wild enough to think of breaking down the lines whicli 
separate the States and of compounding the Ameriean people 
into one common mass. Of consequence, when they act, they 
act in their States. But the measures they adopt do not on that 

r 
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account cease to be the measm·es of the people themselves or 
become the measures of the State governments. 

" ' From these conventions the Constitution derives its whol-e 
authority. The Government proceeds directly from the people; 
is " ordained and established " in the name of the people ; ana 
is declared to be ordained " in order to form a mere perfect 
Union, establish justice, insure domestic tranquillity, and secure 
the blessings of liberty to themselves and to their posterity." 
The assent of the States in their sovereign capacity is implied 
in calling a convention and thus submitting that instrument to 
the people. But the people were at perfect liberty to accept or 
reject it; and their act was final. It required not the affirm­
ance, and could not be negatived, by the State governments. 
The Constitution, when thus adopted, was of complete obliga­
tion, and bound the State sovereignties.' 

"And in Cohen~,; v. Virginia (6 Wheat., 264, 389), Chief Jus­
tice Marshall added: 

" ' The people made the Constitution, and the people can un­
make it. It is the creature of their will, apd lives only by their 
will. nut this supreme and irresistible power to make or un­
make resides only in the whole body of the people; not in any 
subdivision of them. The attempt of any- of the parts to exer­
cise it is usurpation, and ought to be repelled by those to whom 
the people bave delegated their power of repelling it.' 

"Nor has the reference of proposed amendments to State 
legislatures under Article V in its practical working proved 
to be an opportunity for the people of the United States or of 
the several States to express their wiU regarding the proposed 
eighteenth amendment. Not only have the people of the several 
States had no opportunity to act upon this proposet amend­
ment but they have been denied the opportunity, and the 
amendment has been ratified in entire disregard of the limita­
tions which the people of a large number of the States have 
imposed upon their legislatures for the purpose of securing an 
opportunity to aet themselves upon important subjects. 

"No legislature of any State is now authorized by the people 
of the State to make changes in the constitution of the State. 
The constitutions of 28 States expressly reserve to the people 
themselves the right to make such changes. (Alabama, Colo­
rado, Missouri, North Carolina, Montana, Arkansas, California, 
Connecticut, Florida, Indiana, Iowa, Kentucky, Maryland, 
Maine, Minnesota, Nebraska, Kansas, Nevada, New Jersey, 
Ohio, Oregon, Pennsylvania, South Carolina, Tennessee, Vir­
ginia, West Virginia, North Dakota, and Wyoming.) The con­
stitutions of 15 States require the action of t\vo successive legis­
latures even to propose an amendment to their constitutions. 
(Indiana, Art. XVI, sec. 1; Iowa, Art. X, sec. 1; New Jersey, 
Art. IX; New York, Art. XIV, sec. 1; Rhode Island, Art. XIII; 
Virginia, Art. XV, sec. 196; Wisconsin, Art. XII, sec. 1; Massa­
chusetts, Art. IX of amendments; Tennessee, _4...rt. XI, sec. 3; 
Delaware, Art. IX; Pennsylvania, Art. XVIII, sec. 1; Vermont, 
Art. XXV, sec. 1 of amendments; Connecticut, Art. XI ; Ala­
bama, Art. XVI, sec. 1; North Dakota, Art. XV, sec. 202.) 

"The constitutions of 21 States-exp-ressly reserve to the people 
the power to approve or reject at the polls upon referendum any 
act of the legislature (see infra under point IV), and provide 
that any act so referred shall take effect only upon an affirma­
tive vote by the people themselves. There can, of co ru-se, be no 
doubt that the Constitution of the United States is a part of 
every State constitution. Nor can there be any doubt that the 
prohibitory law now under consideration and called an amend­
ment to the Constitution of the United States diminishes the 
police power of every State and impairs every State constitution. 
(State ex rel Mullen v. Howellt- 181 Pac., 920, 922, Wash.) 
There can be no doubt that the referendum provision in the 
States where it exists is applicable to the enactment of just 
such a prohibitory law as this on the part of the State legislature. 
Those who assert the validity of these ratifications do not claim 
that at the time the so-called eighteenth amendment was pro­
posed it was the will of the people of the United States to be 
represented in matters of constitutional change by the State 
legislatures. When the legislatures acted upon the proposal 
they did so, rightly or wrongly, not because the people of their 
State chose to speak through them or were in fact represented 
by them but solely in the alleged exercise of the agency or au­
thority granted the State legislatures by Article V of the Con­
stitution more than a century ago. In some States the action 
of the State legislature was in express violation of the com­
mands of the people of the State. Thus, in Florida the State 
constitution p1·ohibits any State legislature from acting upon a 
proposed amendment of the Constitution of the United States 
unless the legislature- had been elected after the amendment was 
proposed. (Art. XVI, sec. 19.) Yet a legislature of Florida, 
,one branch of which, at least, was elected in 1916, before thB 
amendment was proposed, ratified the amendment and is counted 

in the list of ratifying States. And in Missouri the State con­
stitution forbids any legislature from ratifying an amendment 
of the Constitution of the United States which may in anywise 
impair the· right of local self-government belonging to the people 
of that State. (Art. II, sec-. 3.) Ye-t the Legislature of Missouri 
ratified this amendment in direct violation of that coiDIIUlnd of 
the people. 

"1\foreover, in some States the action of the State legislature 
was directly contrary to recent popular votes. In some States­
e. g., Ohio-elections have been held since a ratification, and 
the popular vote has been against such a law as the legislature 
had seen fit to enact by ratifying the runendment. 

"This general disregard of any right of the people of the 
States to a voice in this matter is justified only upon the ground 
that the State legislatures are not legislating or acting at all 
under their State constitutions, but that they are executing a 
special power granted to them by Article V of the Constitution of 
the United States. (Opinion of the Justices, 107 Atl., 673., Sup. 
Ct., 1\-laine.) The validity of their action in this aspect must, 
therefore. be determined by examining the terms of that power. 

"2. The doemnent to be mnended is the Constitution of the 
United States. A constitution is a speciat kind of in-stru-ment 
as- certain in its cltamcter and definite in its limitations as are 
any u1itten instruments known to the law. The tun exp1·ession 
tot· which this word stands is 'the const-itution of go-vernment.' 
(See, e. g., The Federalist, No. 33 (Ford's ed.), pp. 260, 263; 
2 Elliot's Debates, pp. 126, 128; 4 id., p. 176.) 

"'When we talk of a constitution of a State or nation we 
mean those of its rules or laws which determine the form of its 
government and the respective rights and duties of the gov­
ernment toward the citizens, and of the citizens towm:d the 
government.' (1 Bryc-e's American Commonwealth, p. 350.) 

" 'A constitution "is a permanent form of gov.ernment.'' ' 
(Story on the Qonstitution, 5th .ed., sec. 352.) 

"•A constitution is "that body of r-ules and maxims in ac­
cordance with which the powers of sovereignty are habitually 
exercised.'' ' (Cooley on Constitutional Limitations, 7th ed., 
p . 4.) 

" ' By th-e constitution of a commo-nwealth is meant primarily 
its make-up as a political organization; that special adjustment 
of instrumentalities, powers, and functio-ns by which its for-,n 
and operation are determined.' (Jameson, 4th ed., sec. 63-.) 

" ' It is the form of government delineated by the- mighty hand 
of the people by which certain first principles of fundamental 
law are established.' (Vanhorne's Less-ee v. Dorrance,. 2 Dallas 
304, 308.) 

" ' Constitution: A system of fundamental principles, maxims, 
laws, or rules embodied in written documents or established by 
prescriptive usage for the government of a nationt- State, society, 
corporation, or association, as the Constitution of the United 
S-tates, the British constitution, the constitution of the State of 
New York,. the constitution of the socinl clubr etc. In American 
legal usage the constitution is the organic law of a State or of 
the Nation, the adoption of which by the people constitutes the 
political organization as dist~ouished from the statutes made 
by the political organization acting under the order of things 
thus constituted.' (Century Dictionary.) 

'' ' In its modern use constit~ction has been restricted to those 
rules which concern the political structure of society. If we 
take the accepted definition of a law as a command imposed by 
a sovereign on the subject, the constitution would consist of the 
rules which point out where the sovereign is to be found, the 
form in which his powers are exercised, and the relations of the 
different members of the sovereign body to each other where it 
consists of more persons than one. In every independent politi­
cal society it is assumed by these definitions there will be found 
somewhere or other a sovereign, whether that sovereign be a 
single person or a body of persons, or several bodies of persons. 
The commands imposed by the sovereign persons or a body on 
the rest of the society are positive laws properly so called. The­
sovereign body not only makes laws, but has two other leading 
functiens, viz, those of judicature and administration. Legis­
lation is for the most part performed directly by the sovereign 
body itself. Judicature ancl administration for the most part 
by delegates. The constitution of a society accordingly would 
show how the sovereign body is composed and what are there­
lations of its memb.ers inter- se, and how the sovereign functions 
of legislation, j-udicature, and administration are e:xecised.t 
(Encyclopedia Britannic-ar 9th ed. ) 

"'A constitution is sometimes defined as the fundamental law 
of a State, containing the principles upon which the go-vern­
ment is founded,. regulating the- division of the sovereign powers, 
and directin~ to what persDns each of these powers is to be con­
fided, and the manner in whi~h it is . to be exercised. Perhaps 
an equally complete· and accurate definition would be that body of 
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rules and maxims -in accordance with which the powers of sov­
ereignty are habitually exercised. 

"'In a much qualified and very imperfect sense every State 
may be said to possess a constitution; that is to say, some lead­
ing principle has prevailed in the administration of its govern­
ment, until it has become an understood part of its system, to 
which obedience is expected and habitually yielded; like the 
hereditary principle in most monarchies, and the custom of 
choosing the chieftain by the body of the people, which prevails 
among some barbarous tribes. But the term constitutional gov­
ernnumt is applied only to those whose fundamental rules or 
maxims not only locate the sovereign power in individuals or 
bodies designated or chosen in some prescribed manner, but 
also define the limits of its exercise so as to protect individual 
rights, and shield them against the assumption of arbitrary 
power. The number of these is not great, and the protection 
they afford to individual rights is far from being u:o.iform. 

"'In American constitutional law the word constitution is 
used in a restricted sense, as implying the written instrument 
agreed upon by the people of the Uni~m or of any of the States, 
as the absolute rule of action and decision for all departments 
and officers of the Government, in respect to all the points cov~ 
ered by it, until it shall be changed by the authority which estab­
lished it, and in opposition to which any act or regulation of any 
such department or officer, or even of the people themselves, 
will be altogether void.' (Cooley on Constitutional Limita­
tions, 7th ed., pp. 2, 3.) 

"'The primary function of constitutional law is to ascertain 
the political center of gravity of any given Stare. It announces 
in what portion of the whole is to be found "internal sov­
ereignty," "supremata potesta," " Staatsgewalt," * * * In 
other words, it defines the form of government. f;: '~ * 

"'The definition of the sovereign power in a State necessarily 
leads to the consideration of its component parts. * * * With 
reference to all these questions constitutional law enters into 
minute detail. It prescribes the order of succession to the 
throne; or, in a republic, the mode of electing a president. It 
provides for the continuity of the executive power. It enu­
merates the" prerogative" of the king, or other chief magistrate. 
It regulates the composition of the council of State, and of the 
upper and lower houses of the assembly, when the assembly is 
thus divided ; the mode in which a seat is acquired in the upper 
bouse, whether by succession, nomination, election, or tenure 
of office ; the mode of electing the members of the house of repre­
sentatives; the powers and privileges of the assembly as a \Yhole, 
and of the individuals who compose it; and the machinery of 
lawmaking. It deals also with the ministers, their responsibility, 
and their respective spheres of action; the government offices and 
their organization; the armed forces of the State, their control 
and the mode· in which they are recruited; the relation, if any, 
between church and State; the judges ami their immunities, 
their power, if any, of disallowing as unconstitutional the 
acts of nonsovereign legislati\e bodies; local self-government; 
the relations between the mother country and its colonies and de­
pendencies. It descl'ibes the portions of the earth's surface over 
)Vbich the sovereignty of the State extends, and defines the 
persons who are subject to its authority. It comprises, there­
fore, rules for the ascertainment of nationality, and for regu­
lating the acquisition of a new nationality by "naturaliza­
tion." It declares the rights of the State over its subjects in 
respect o.f their liability to military conscription, to service as 
jurymen, and otherwise. It declares, on the other hand, the 
rights of the subjects to be assisted and protected by the State, 
and of that narrower class of subjects which enjoys full civic 
right to bold public offices and to elect their representatives to 
the assembly or parliament of the nation. * * * 

" 'A.. constitution has been well defined as "L'ensentble des 
instit·utions et des lois fondamentalcs, destinees a ·regl.e"' l'action 
de l'adm.inistrat-ion et de tous les citoyens." (Holland's Juris­
prudence, 11th ed., p. 365.) 

"'Before proceeding to the task indicated, however, it may be 
useful to ascertain with precision the <.listinction between a 
" constitution " or " fundamental ordinance " and an " ordi­
nary municipal law." Both must be denominated laws, since 
they are equally "rules of action lai<.l down or prescribed by a 
superior." (Worcester's Dictionary, in verb.) Ordinary laws 
are enactments and rules for the government of civil conduct, 
promulgated by the legislative authority of a State, or deduced 
from long-established usage. It is an important characteristic 
of such laws that they are tentatory, occasional, and in the 
nature of temporary expedients. Fundamental laws, on the 
other hand, in politics, are expressions of the sovereign will in 
relation to the structure of the government, the extent and dis­
tribution of its powers, the modes· and principles of its operation, 
and the apparatus of checks and balances proper to insure its 

integrity and continued existence. Fundamental laws are pri­
mary, being the commands of the sovereign .establish.inrr the 
governmental machine and the most general rules for its OI1era­
tion. Ordinary laws are secondary, being commands of the 
sovereign, having reference to the exigencies of time and place, 
resulting f1·om the ordinary working of the machine. Funda­
mental laws precede ordinary laws in point o.f time, and em­
brace the settled policy of the State. Ordinary laws are the 
creatures of the sovereign, acting through a body of functionaries 
existing only by virtue of the fundamental laws, and express, 
as we have said, the expedient or the right viewed as the ex­
pedient under the varying circumstances of time and place.' 
(Jameson, The Constitutional Convention, sec. 85.) 

"Nor was there any misunderstanding among the people who 
sent the delegates to the convention of 1787 as to what a con­
stitution was. (Madison Works, Vol. IX, p. 383: 'The con­
stitution is a bill of powers.' See also The Federalist, No. 53 
(Ford's ed.), pp. 354-355; id., No. 41, p. 260, and No. 45, p. 309.) 

"At the very beginning of constitution making in the Ameri­
can States the Legislature of l\fassachusetts drafted a constitu­
tion and sent it to the towns for approval. It was considered in 
the town of Concord on the 21st of October, 1776, and the town 
records show that it was-

"' Voted unanimously that the present house of repre enta­
tives is not a proper body t~ form a constitution for this State, 
and voted to choose a comm1ttee of five men to make answer to 
the question proposed by the house of representatiYes of this 
State and to give the reasons why the town thinks them not a 
suitable body for that purpo. e. * * * And the committee 
reported the following draft, which, being read several times 
over for consideration, it then was read resolve by resolve and 
accepted unanimously in a very full town meeting. The reasons 
are as follows: 

"' Resol'Ved, First, that this State being at present destitute of 
a properly established form of government, .it is absolutely 
necessary that one should be immediately formed and estab­
lished. 

"'Resolved, Secondly, that the supreme legislative, either in 
their proper capacity or in joint committee, are by no means a 
body proper to form and establish a constitution or form of 
government, for reasons following, viz: First, because we con­
ceive that constitution in its proper idea intends a system of 
principles establisbed to ecure the subject in the possession of 
and enjoyment of their rights and privileges against any en­
croachment of the governing part. Secondly, because the same 
body that forms a constitution have of consequence a power to 
alter it. Thirdly, because a constitution alterable by the su­
preme legislative is no security at all to the subject against the 
encroachment of the goYerning part on any or on all their rights 
and privileges. 

"' Resolt'ed, Thirdly, that it appears to this town highly ex­
pedient that a convention or congress be immediately chosen to 
form and establish a constitution by the inhabitants of the re­
spective towns in this State being free and 21 years and up­
ward, in proportion as the representatives of this State were 
formerly chosen ; the convention or congress not to consist of 
a greater number than the hou e of assembly of this State here­
tofore might consist of, except that each town and district shall 
have liberty to send one representative, or otherwise, as shall 
appear meet to the inhabitants of this State in general. 

" 'Resol1:ecl, Fourthly, that when the convention or congress 
haYe formed a constitution they adjourn for a short time and 
publish their proposed constitution for the inspection and re­
marks of the inhabitants of this State. 

"' Resol~:ecl, Fifthly, that the honorable house of asseml>ly of 
this State be desired to recommend it to the inhabitants of this 
State to proceed to choose a convention or congress for tbe pur­
pose above mentioned as soon as possible.' (Roger Sherman 
Hoar in The Constitutional Review, April, 1918, p. 97.) 

" In the same year the people of western Massachusetts re­
fused to permit the courts to sit until a constitution was estab· 
lished determining the powers of government. The grounu of 
their action was set forth in a petition to the general court bY. 
the people of the town of Pittsfield in May, 1776. In this J1eti­
tion they said (:Mass. Law Quarterly, May, 1918, p. 334) : 

' 'That since the dissolution of the power of Great Britain 
over these Colonies they have fallen into a state of nature; that 
the first step to be taken by a people in such a state for the 
enjoyment or restoration of civil government among them is the 
formation of a fundamental constitution as the basis and ground­
work of legislation; that the approbation by the majority of 
the people of fuis fundamental constitution is absolutely neces­
sury to give Jife and being to it; that then and not till then is 
the foundation Jnid for legislation. · 

* * * · * * 
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"'What is the fundamental constitution of this province? 

What are the unalienable rights of the people, the -power of the 
Tulers, how often to be elected by the -people, etc. ; have any of 
these things yet been ascertained? Let it not be said by future 
posterity ·that in this great, this noble, this glorious contest we 
made no 'Pro\ision against tyranny amon.,. oursel\es.' 

" See also McCulloch v. 'Maryland, 4 Whea-L, '316, 407 ; 
Southern Pac. Co. v. Jensen, 244 U. S., 205, 227; Taylor v. 
Go-rernor, j_ Ark., 21, 27; CommonweaJth v. Collins, 8 Watts 
(Pa.), 331, 349. 

"3. The instrument framed b·y the Constitutional Oonventian 
of 1187 answered; striony to this conception of the nature of a 
constitt~tion. It dealt solely with the po'Wers of government. 

u It is needless to recount the familiar story of the Confed­
eration of 1778, the complete failure of the Congress of the 
Confederation to govern through lack of pmver, the chaos which 
had resulted, and the imminent danger that the American ex­
periment in self-government would end in anarchy. The 
.n~ederalist, No. 15 (Ford's ed.), p. 87 et seq. 

•• The Tecommendation of the .Annapolis convention of 1786, 
the act passed by the Confederate Congress on the 21st of Feb­
ruary, 1787, recommending to the State to send delegates to 
the Philadelphia Convention, every act passed by the legisla­
tures of the several States, and the credentials of every dele­
gate to the convention, stated the purpose of the convention and 
the duties and powers of the delegat.es in terms -addressed sol€1y 
to such action as should 'render the Federal Constitution ade­
quate to the " exigencies of government and the preservation 
of tlle Union."' Tlfe first in order of iime were the credentials 
from tile State of New Hampshire, and they illnstate all the 
rest. Tbey were as follows : 

"'.A.nd '"hereus the limited powers which by the Articles of 
Confederation a'l'e \ested in the Congress of the Urrited States 
bave been found far inadequate to the enlarged purposes which 
they were intended to produce, and whereas Congress hath by 
repeated .and most urgent representations -ende:rrored to awaken 
these and other States of the Union to a sense of the utterly 
critical and alarming situation in which they may inevitably 
be involved ·unless timely measm·es be taken to enlarge the 
powers of Congress that they may be thereby enabled to avert 
the dangers which threaten .our existence as a free and inde­
pendent people, * * * Be it therefore enacted * * * 
that John Langdon, etc., be and hereby are appointed commis­
sioners * * * to confer with such deputies as are or IllllY 
be appointed by the other States for similar purpo~es, and with 
them to discuss and decide upon the most effectual means to 
remedy · the defect of our Federal Union and to lll"Ocure and 
secure the enlarged purposes whiCh it was intended to -effect.' 

"Accordingly, the -Constitutional Convention that met in Phil­
adelphia performed its proper task. The Constitution which 
was agreed upon and proposed granted enlarged powers :to the 
Government of the Union. It distributed those pov;rers and 
directed how they should be exercised. It imposed limitations 
on the :powers .granted and upon the powers reserved for the 
protection of tho e inalienable rights to secure which govern­
ments are instituted. Nowhere in any of the acts -preliminary 
to the convention, or in any action taken by the convention, or 
in any proposal or argument made in the convention, was there 
any suggestion that the · convention itself Should exercise any 
legislative power of government, or should propose the exercise 
of such a power in connection with the Constitution by any 
legislature or convention or people acting upon the ·Constitution. 
The sole and exclusive function of the delegates, the convention, 
and the ratifying bodies, was -the formation of a Government 
adequate to the exercise of all nseful power, and ne\er them­
selves to exereise powers in lieu of or under the Government 
so formed. 

"Therefore, when the Constitution was formed, J"ustice Pat­
terson could properly say of it: 

"'What are leats1atures? Creatures of the Constitution. 
They owe their exi t-ence to the Constitution. They derive their 
:power from the Constitution. It is their commission; and 
therefore all their acts must be conformable to it, or else they 
will be void. The Constitution is the work or will of the people 
themselves in their original sovereign and unlimited capacity. 
Law is the work or will of the legislature in their deri-rative and 
subordinate capacity. The one is the work of the ·creator, and 
the other of the creature. The Constitution fixes limits t-o the 
exercise of the legislattve ·authority, and prescribes the erbit 
within whicn it must move. In short, the Constitution is tbe 
sun of the political system, around which all legislative, execu- . 
tive, and judicial bodies must reTolve.' • (Wanborne•s· Lessee v. 
Dorrance, 2 Dalla10:, 304, 308.) 

"And so, Chief Justice l\Iarsh:ll1 could sny in 1\Ia:rbury v. 
Madison (1 Crunch, 137, 176): 

" ' That the people ha--v-e an originai right to est..1.blish for their 
future government such principles as in their opinion shall 
most conduce to thei:r own bapp'iness is the basis on which the 
whole American fabric has been erected. The e:s:ereise of this 
'original right is a --rery great exertion; nor can it nor ought it 
to be frequently repeated. 'The principles. therefore, so estab­
lished are deemed fundamental. And as the authority from 
which they -proceed is supreme, and can seldom ·act, they are 
designed to be permanent. 

"' T.his original and supreme will organizes the Government, 
rrnd _assigns to different departments their respective powers. 
It ma-y either stop here, or e ta91ish certain limlts not to be 
transcended by those departments. 

.. 'The GoTernment of the United States is of the latter de­
scription. The :powers of the legislature are defined and limited ; 
and that those limlts may not be mistaken, or forgotten, the 
Constitution is ·written.' 

"It follows, therefore, that the thing to be amended under 
the te1:ms of .Article V of the Constitution of the United States 
would be the form of goTernment, the distribution of the powers 
of go\ernment, and the regulation of the exercise thereof, which 
made up ' The -Constituti-on of Chil Government ' of the United 
States. 

"4. The authority to amend granted by 1l1-ticle V is neces­
saril·y limited to changes in this grant, distPibution a-nd •reg'nla­
tion of potc-ers which made 117J tlw Constiftltion, and it did not 
confer 1Lpon the arne-nding autho1·itie-.s 01· agents the right them­
selves to e:TJercise the legislati'l:e pO'lcer ot got·e-rnment~ 

" The 'word ' amend ' 1tas a necessary relation to some pm-ticu­
lm· thing 'Which is to be amended. The 'WOrd has no meaning 
"tohate'l:er e:rcept in 1·e1ation to t'hat thing. The change for better 
or ~corse w1Iich is called an amendme--nt must be a change in the 
particular thing amended. 

"The necessary relation of amenfunent to the thin.g to be 
amended is ordinarily expressed by the rule that amendments 
must be germane. A legislative body may ha--re power to legis­
late upon two different subjects and may lncorpat'ate its enact­
ments npon both in the same bill or resolution, bnt the pro­
visions relating to one subject may not be in any sense an 
amendment to the provisions relating to the other subject. 
There are, then, mo separate exerci-ses of legislative power, 
neither one depending upon the other. 

"' The function of an amendment was well stated in~ opinion 
by the attorney general of Pennsyh·ania rendered in 1883, as 
follows: 

"'To amend a thing, as defined by Webster, i.e;; to change it in 
any way for the better; to remove what is e rroneous, super-
1luous, faulty, and the like, to supp1y deficiencies, to substitute 
something in -place of what is remoYeCl. The word is ~ynony· 
mous with "correct," ~· ref01:m," "rectify.'' An amendment. 
therefore, is a change -or alteration for the better, a correction 
of faults or errors, an impro\ement, a reformation, an emenda­
tion. It necessari1y im,plies something upon whicl1 the correc­
tion, alteration, improvement, or reformation can operate, some­
thing to be reformed, corrected, rectified, altered, or improved. 
In other words, that which is proposed as an amendment must 
be germane to or relate to the thing to be amended. In respect 
to the amendment of a charter of a corpbration the amendment 
must relate to the charter as originally granted, and it it does 
not correct, impro\e, reform, rectify, or alter something in the 
original charter, it is not properly speaking an amendment to 
that charter.' (In re Pennsy'lyania "Te1. -Co., 2 Chester County 
Rep., 129. :See also 2 Mora wetz on Corporations ( 2d ed. ) , 
sec. ~096.) 
"~ rule that .amendm-ents must be germane to the thing 

amended was in force and well understood in the United States 
when the .Constitution was adopted. Thus the Continental Con­
gress had adopted the following rule as early as July 8, 1784: 

"'No new motion or proposition shall be admitted :under 
color of -amendment as a substitute for the motion or propo­
sition under debate until it is ~ostpo:ned or disagreed to.' ( 5 
Hinds' Precedents, sees. 5753, 5t67.) 
"Th~ First Congress, under the CGnStitution, on the 7th 

ot April, 1789, readopted the ru1e above quoted, olbitting the 
word-<:> 'until it is postponed or disagreed to,' and that rule was 
readopted in th-e revision of :rules on the 3d of March, 1822, 
without -substantial change, -so -as to read: 

"-'No motion or proposition on u subject different from that 
·under considern:tion shall be -admitted under color of amend­
ment ' ; and this il'Ule remains as section 7 of the -present House 
Rule No~ 16, as follows: 

"'No motion or proposition on a -subject different f.rom that 
under. oonsideration shall be admitted under color of amend­
ment.' 



6022 CONGRESSION.A_L RECORD-SENATE. APRIL 23, 

" Hinus' Digest aull UanuaJ, published in the second session 
of the 1-'ifty-ninth Congress, contains at page 326 et seq., an 
enumeration of propositions offered as amendments to pending 
bills, but rejected because held not to b~ germane. 

"It is to be observed that the form of this rule, established as 
far back as 1784, is decisive upo'n the question now under con'­
sideration, for it denies to any motion or proposition on a subject 
different from that under consideration, the quality of an amend­
ment, and prohibits its admission 'under color of amendment.' 

" There is curious and. interesting evidence that the framers of 
the Constitution observed this rule. The reader of the .Journal 
of the Federal Convention will find that on the lOth of Sep­
tember, 1787, the article relating to the amendment of the Con­
stitution was under consideration, and various amendments to 
the provision were proposed and voted on, when a motion was 
made 'to postpone the consideration of the amendment in order 
to take up the following.' Then followed the provision regard­
ing amendment which now apt)ears in Article V of the Constitu­
tion. It appear by l\ladison's Notes (p. _712) that it was 1\Ir. 
Madison himself ·who moved this postponement. The same thing 
occurs scores of times in the proceedings of the convention. The 
first motion, made_ on the 30th of J\Iay, was of this description. 
When a provision had been put into such shape that it was con­
sidered generally satisfactory, instead of moving it as an amen(i­
ment or a substitute the motion was to postpone the consideration 
of whatev~r was before the convention and to take up the pro­
vision as new matter. This is a form of procedure quite un­
known to modern parliamentary practice, and it is plain that it 
resulted. from the rule of the Continental Congress above quoted 
forbidding the admission undet· color of amendment of matter 
different from that under consideration until that is 'postponed 
or disagreed to.' Thus the rule that amendments must be ger­
mane was followed by the convention that framed the Consti­
tution and in the adoption of Article V itself. (In the Passen­
ger Cases (7 How., 283, 477) Taney, C. J., said: 'The members 
of the convention unquestionably used the words they inserted 
in the Constitution in the same sense in which they used them 
in their debafes.') 

" Mr. Madison correctly stated the rule of relation between 
the amendment and the thin~ amended. in the convention on the 
13th day of August, 1787. The subject under consideration was 
the power of the Senate to amend money bills. l\1r. Madison 
sai~ (1\f~ison's Xotes, 3 Documentary History of the Consti­
tution, p. :J18) : . 

" ' The words amend or alter form an equal source of doubt 
and altercation. " Then an obnoxious paragraph shall be sent 
down from tl1e Senate to the House of Representatives it will 
be called an origination under the name of an amendment. The 
Senate may actually couch extraneous matter l.mder that name. 
In these cases the question will turn on the degree of connection 
between the matter and object of the bill and the alteration 
or amendment offered to it. Can there be a more fruitful 
source of dispute, or a kind of dispute more difficult to be 
settled? His apprehensions on this point were not conjectural. 
Disputes had actually flowed from this course in Virginia where 
the Senate can originate no bill.' Identical views were expressed 
in the constitutional conventions of the States where it was 
frequently charged that the proposed constitution was not in 
any sense an amendment of the Articles of Confederation, but 
an entirely new creation. (See 3 Elliot's Debates, pp. 61, 614.) 

" The same conception of the character of amendments is 
followed in judicial procedure. The First Congress under the 
Constitution in the judiciary act of 1789 reproduced the English 
statute of amendment now appearing in the Revised Statutes, 
sections 899 to 9'01 and 954. The amendments authorized all 
follow strictly the rule of relevancy to the pleading or pro­
ceeding to be amended. 

" Regarding this kind of amendment this court bas said : 
"'This power to amend, too, must not be confounded with 

the power to create. It presupposes au existing record, which 
is defective by reason of 5'0me clerical error or mistake, or the 
omission of some entry which should have been made during the 
progress of the case, or by the loss of some-document originally 
filed therein. The difference between creating and amending 
a recoru is analogous to that between the construction and 
repair of a piece of personal property. If a house or vessel, 
for instance, be burned or otherwise lost, it can only be rebuilt, 
and the word ".repair" is who-lly in~pplicable to its subsequent 
reconstruction. The word "repair," as the word ''amend," 
contemplates an existing structm·e which has become imperfect 
by reason of the action of the elements or otherwise. In the 
cases of vessels particularly, this distinction is ·one wbich can 
not be ignored, as it lies at the basis of an important diversity 
of jurisdiction between the common law and maritime courts. 
(Gagnon t. United State::-, 193 U. S., 401, 457.) 

. "'Nor is a complainant at liberty to abandon the entire 
case made by his bill, and make a new and different case by way 
of amendment. 'Ve apprehend that the true rule on this subject 
is laid down by the vice chancellor in Verplanck v. The Mer­
cantile Insurance Co. (1 Edwards Ch. R., 46). Under the privi· 
lege of amending, a party is not to be permitted to make a new 
bill. Amendments can only be allowed when the bill is found 
defective in proper parties, in its prayer for relief, or in the 
omission or mistake of some fact or circumstance connected 
with the substance of the case, but not forming the substance 
itself, or f9r putting in issue new matter· to meet allegations 
in the answer. * * * To insert a wholly different case is not 
properly an amendment, and should not be considered within 
the rules on that subject.' (Shields v. Barrow, 17 How., 130, 
144.) -. 

" The argument in support of article 5 in the FedeJ;alist ex­
hibits this same view of the character of au amendment. Mr. 
Madison said : 

" ' That useful alterations will be suggested by experience could 
not but be foreseen. It was requisite, therefore, that a mode 
for introducing them should be provided. The mode preferred 
by the convention seems to be stamped with every . mark of 
propriety. It guards equally against that , extreme facility 
which would render the Constitution too mutable, and that 
extreme Qifficulty which might perpetuate its discovered faults. 
It moreover equal1y enables the General and the State Govern­
ments to originate the amendment of errors, as they may be 
pointed out by the experience on one side or on the other.' (The 
Federalist, No. 43 (Ford's ed.), p. 291.) 

" l\lr. Hamilton said: 
" ' In opposition to the probability of subsequent amendments 

it has been urged that the persons delegated to the administra­
tion of the National Government will always be disinclined to 
yield up any portion of the authority of which they were once 
possessed. For my own part I acknowledge a thorough con­
viction that any amendments which may upon matm·e consid­
eration be thought useful will be applicable to the organization 
of the Government, not to the mass of its powers; and on 
this account alone I think there is no weight in the obser­
vation just stated.' (The Feueralist, No. 85 (Ford's ed.), p. 
586.) 

"John 1\larshall said: 
"'He tells you that it is an absurdity to adopt before yon 

amend. Is the object of your adoption to mend solely? The 
objects of your adoption are union, safety against foreign 
enemies, and a protection against faction-against what has 
been the destruction of all republics. These impel you to its 
adoption. If yon adopt it, what shall restrain you from amend­
ing it, if in u·ying it, amendments shall be found necessary? 
The Government is not supported by force, but depending on 
our free will. \Vhen experience shall show us any inconven­
iences we can tlren correct it. But, until we have experience on 
the subject, amendments as well as the Constitution itself are 
to try. Let us try it and keep our hands free to change it 
when necessary. If it be necessary to change government, let us 
change that government which has been found to be defective. 
The difficulty we find in amending the Confederation will not 
be found in amending this Constitution. Any amendments in 
the system before you will not go to a radical change; a plain 
way is pointed out for the purpose; all wilL be interested to chauge 
it, and therefore all exert themselves in getting the change.' 
(In ~be Virginia Convention, 3 Elliot's Debates, 233-234.) 

"The distinction between the amendment of a constitution 
antl lawmaking under a con ·titution \Yas \Ye1l stated by the 
Supreme Court of Pennsylvania in passing upon the question 
whether the amendment provision in the constitution of that 
State called for submission to the governor of resolutions passell 
under it. The court said : 

" ' It is also necessary to bear in mind the character of the 
work for which it provides. It is constitution making; it is 
a concentration of all the power of the people in establishing 
organic law for the Commonwealth, for it is provided by the 
article that "if such amendment or amendments shall be ap­
proved by a majority of those voting thereon, such amendment 
or amendments shall be a part of the constitution.'' It is not 
lawmaking which is a distinct and sepat·ate function, but it is 
a specific exercise of the power of a people to make its consti­
tution.' (Commonwealth v. Griest, 196 Pa. Stat., 396, 404.) 

"And the Supreme Court of Maryland has said in a similar 
case, relating to an amendment of the Maryland constitution, 
that the amending clause has 'no relation whatever to legisla­
tion • * * the two subjects are widely disconnected in 
location and substance.' (Warfield v. Vandiver, 101 1\Id., 78.) 

"·The sound rule has been accurately stated by the Supreme 
Court of California, as follows: 
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" ' The very term " constitution " implies an instrument of a 

permanent and abiding nature, and the provisions contained 
therein for its revision indicate the will of the people that the 
underlying principles upon which it rests, as well as the sub­
stantial entirety of the instrument, shall be of a like permanent 
and abiding nature. On the other hand, the significance of the 
term " amendment " implies such an addition or change within 
the lines of the original instrument as will effect an improve­
ment or better carry out the purpose for which it was framed.' 
(Li'vermore v. Waite, 10~ Calif., 113, ·118, 119.) 

"The Supreme Court of 1\lissouri deciding that an ordinary 
law could not be made an amendment to the constitution by 
merely going through the forms of amendment said in State 
ex rel. 'L'. Roach (230 Mo., ill, 433, 435) : 

" ' The purpose of constitutional provisions and amendments 
to the constitution is to prescribe the permanent framework and 
a uniform system of government and to assign to the different 
department. thereof their respective powers and duties. * * * 
The mere calling it an amendment to the constitution, unless 
the subject matter verifies the correctness of that name, is not 
binding.' 

"5. It appears, therefore, that both the ordina?'Y and natural 
meaning of the tcrn~s used in At·ticle V, as 'Well 'as the purpose 
to be accompUslled, limit the authority granted by the article to 
changes in the systen~ of g01;ernment ~· that is, clzanges in the 
distribution and regulation of governmental powm·s. 

"The rule for the construction of the Constitution laid down 
in GibbonR v. Ogden (9 Wheat., 1, 188) is conh·olling in the con­
st~;uction of Article V, Yiz: 

"'As men whose intentions require no concealment generally 
employ the wor<ls which most directly and aptly express the 
ideas they intend to convey, the enlightened patriots who fra.med 
our Constitution and the people who adopted it must be under­
stood to have employed words in their natural sense and to 
have intended what they ha-ve said. If from the imperfection 
of human language there shoul<l be serious doubts respecting 
the extent of any given power, it is a well-settled rule thnt the 
objects for which it was given-especially when those objects 
are expresse<l in the instrument itself-should have great in­
fluence in the construction. 'Ve know of no reason for exclud­
ing this rule from the present case. The grant does not convey 
power which might be beneficial to the grantor if ret'ained by 
himself or which can inure solely to the benefit of the grantee,. 
but is an investment of power for the general advantage in the 
bands of agents selected for that purpose, which power can 
neYer be exercised by the people themselves, but must be placed 
in the hands of agents or lie dormant. We know of no rule 
for construing the extent of such powers other than is given by 
the language of the instrument which confers them, taken in 
connection with the purposes for which they were conferred.' 

" This rule is of universal application. All grants of power 
are necessarily limiteaby the nature of the subject matter to 
which they relate. (Calder v. Bull, 3 Dall., 386, 388; Fletcher 
1.'. Peck, 6 Cranch, 87, 139 ; Loan Association v. r;:'opeka, 20 
Wall., 655, 663; Murphy v. Ramsey, 114 U. S., 15, 44.) That is 
what confines the exercise of the judicial power to questions 
which are in their nature justiciable, and that is what confines 
the exercise of the taxing power to things whlch in the nature 
of our dual government are subject to taxation. (The Collector 
t'. Day, 11 ·wan., 113, 127.) · 

"6. That the powe1· .to amend the Oonstitu,tion does not 
include the pou;er ot independen,t legislation by the mnending 
agents is clearly ind·icated by the 1-ulings, both in the National 
and State courts, that the p7·oceed'ings ot Congress and of the 
State legislatures are not ordinary leg·islation, and fo1· that 
1·eason the resolutions on, the one hand f]Toposing amendlnent.'l, 
and on the other t·atifying them, do not 1·equire to be submitted 
to the President ancl to the governors under the genera! provi­
sions uhich in terms apply to aU bills, orders, resolutions, and 
vote8. (Hollingsworth v. Virginia, 3 Dallas, 378; and the 
State cases cited, supra.) 

"The decisions above quoted in the main applied to consti­
tutional amendment. which were properly so called, but the 
uecisions were based not upon the particular terms of the 
amendments· but upon the character of the power. In denying 

• to the exercise of the power the quality of ordinary legislation, 
they necessarily exclude authority to legislate under the power. 
As Hamilton sai<l in the Federalist, No. 33 (Ford's edition). 
page 202: 

"' ·what is a power but the ability or faculty of doing a 
thing? What is the ability to do a thing but the power of 
employing the means necessary to its execution? What is a 
legislative power but the power of making laws? What are 
tbe means to execute a legislati-ve power but laws?' 

LIX--379 

"7. That Article V granted to the donees of the pou;er tw 
a-uthority to exemise legislat·it·e pou:ers mlder the Constitution 
is co~wlusi1:ely established by At·t-icle I ot the Constitution. 

"This provides in section 1 that-
" 'All legislative powers herein granted shall be vested in a 

Congress of the United States, which shall consist of a Senate 
and House of Representatives,' 
"and the subsequent sections prescribe the manner in which 
tbat power shall be exercised. 

" This grant of power is exclusive. It admits of no other 
power of legislation under the Constitution. It necessarily con­
fines the exercise of the power of amendment to its natural and 
proper function of changing the framework of government and 
excludes it from the exercise of lE-gislati-ve powers under that 
government. 

"By what authority, then, is a citizen of the State of New 
Jersey prohibited from carrying on his business? What sov­
ereign issues the command? Is it the Government of the 
United States? This law is an exercise of police power not 
granted to the Government of the United States but reserved 
to the States or the people by the tenth amendment to the 
Constitution. Is it the State of New Jersey? The law of New 
Jersey permits the business. Is it the people of the United 
States? The people of the United States have not acted, except 
as they acted in the adoption of the original Constitution. 
Is it the people acting through their agents authorized by the 
Constitution? The Constitution itself expressly excludes those 
agents from the exercise of legislative power. 

" 8. The exerc-ise of the power of ordinary legislatio·n thmugh 
the forms of an~endment under Article V would be inconsistent 
·with the ftmdamental principles ot the Constit·ution, becattse it 
1.could prevent the 1;ul~ of the maj01·ity. 

"It would be inconsistent with what Hamilton in the twenty­
second number of the Federalist (Ford's ed., p. 135) called-
" ' the fundamental maxim of republican government, which 
requires that the sense of the majority should prevail.' 

" Under the American constitutional system as it existed 
prior to the 16th day of January, 1920, the laws which have 
controlled the conduct of life and fulfilled the function of 
government to secure the inalienable rights of the individual 
in the United States have been always within the control of 
the majority, subject only to certain universal limitations 
upon governmental power in favor of individual liberty. Sub­
ject to thes~ limitations, the sum total of legislative power 
under the Constitution was complete. Within the field of the 
enumerated powers the majority represented in the National 
Congress was always competent to act. Within the field of the 
reserved powers of the States the majority in each State was 
always competent to act, even as to constitutional amendments. 
In this country of rapid development and growth, of constantly 
changing conditions, of education and new experience in the 
science of ·government, of experiment and change, success and 
failure in legislation, in every generation, in every Congress, 
at every stage, the people, who are the source of power, were 
competent to make their laws answer to their judgment from 
time to time upon the problems of their day. This should con­
tinue true no rnatter how mttch the distribution of potcer nwy 
be changed by constitutional amendment. 

"If, however, Article V be now construed to conf~r upon the 
amending authorities the power to pass ordinary laws which 
would take effect as amendments of the Constitution, then those 
laws would be withdrawn from the control of the majority, both 
in the State and in the Nation. From the time such a law is 
passed it becomes practically irrepealable and unamendable by 
the majority. 

"It can only be repealed or amended by a vote- of two-thirds 
of both Houses of Congress and three-quarters of the States. · 
In future years and in future generations the majority of the 
people of the United States would be helpless to change that 
law, for three-quarters of the States must unite in order that 
any change be made. This· requirement has no relation to the 
will of the majority of States, or to the will of the majority 
of the citizens of the United States, for the one-quarter of 
the States refusing their consent to a change might be those 
of the -least population, and the overwhelming majority of 
the people of the country might desire the change, but, never­
theless, would not be able to bring it about. Under the census 
of 1910 there were 13 States which altogether contained less 
than 5 per cent of the population of the United States, whilst 
12 States contained 55 per cent of the population and much 
more of the wealth of the country. 

" If a generation ago a law had been passed in the form pre-_ 
scribed by Article V imposing limitations upon the conduct of 
private life throughout the United States which more thaD 

·' 
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95 per cent of the people of the United States had now come 
to regard us unwise and injurious, the 95 per cent would be 
helpless as against the opposition of the other 5 per cent. If 
this prohibitory law 'under color of amendment' to the Consti­
tution be a ·mUd exercise of power under Article V, and the 
people of the United Stutes 5 years, 10 years, 20 years, or more 
hence come to the conclusion that it was an unwise law, they 
will then be powerless, for upon that subject the majority will 
no longer controL Thus the construction claimed by the advo­
cates of the power is that Article V empowers one generation 
to control all future generations and deprive them of the power 
of governing themselves according to the will of the majority. 

" It is not difficult to conjecture that it was, in fact, for this 
purpose that the sponsors of the so-called eighteenth amend­
ment determined to pass this law themselves instead of amend­
ing the Constitution by adding to the enumerated powers of 
the General Government the power to regulate the manufacture 
and sale of intoxicating liquors. The practical difference be­
tween the two is that if the present attempt succeed the law 
will be irrepealable by future majorities. (Cooley on Consti­
tutional Limitations, 7th ed., p. 50.) 

" 9. The1·e is an essential differe-nce in ·respect of the control 
of the majority bettceen an amendment of the Constitution by 
a new tmnster of power to the National Government and an 
alleged amendment of the Oonstit·u,tion by the exercise of legis­
lative power on the pa1-t of the amending authorities. 

"All legislative bodies are but instruments for the making of 
law . Whether the lawmaking power be yested in a National 
Congress or a State legislature, in one chamber or two, or in 
the people voting directly under a referendum or initiative, the 
object is to secure the enactment of such laws as the majority 
of the people wish to be governed by. That is the object, while 
the form and method of procedure of the legislative body are 
but the means. 

" Whatever be the Constitution and method of procedure of 
the body exercising lecislative power, all free, self-governing 
peoples see to it that they themselves are always able to con­
trol the exercise of the power in accordance with the will of 
the majority. There are strong reasons for making the form 
of government stable, for having the distribution of powers 
once agreed upon preserved, unless there be general consent to 
a change, and for having the powers and duties of particular 
officers and the limitations upon them well understood and de­
termined by interpretation ana usage, so long as the forms 
and methods agreed upon and prescribed still leave to the peo­
ple themselves the power to say what laws shall govern them, 
whether they say it through direct vote themselves, or whether 
they say it by making their representatives responsive to their 
will by electing those who please them and turning out of office 
those who displease them. The provisions of Artide V, there­
fore, which make the Constitution and any amendment of the 
Constitution tmchangeable except by the consent of three­
quarters of the State legislatures, if confined to the make-up 
of government, would not be in derogation of the control of 
a majority over their laws. 

"The distinction between the form of government which is 
embodied in the Constitution, and the legislative product of 
government which must always be under the control of the 
majority if free government is to continue, is well illustrated 
by the development of free government in Great Britain, which, 
leaving the king in office, more than a generation ago deprived 
him of the veto power, and which recently, leaving the heredi­
tary House of Lords in office, has deprived that house of the 
power to prevent the enactment of laws by the Commons, who 
are always responsive to the popular will. 
· " If the same limitations upon change, however, are to be 
applied, not to the form but to the product of government, so 
that the laws which issue from the governing power are to be 
permanently beyond the control of the majority, then the essen­
tial quality of free self-government will be destroyed. It is 
unreasonable to impute to the framers of the Constitution and 
to the conventions which ratified it a purpose to permit any 
such result by authorizing, under color of an amendment to the 
Constitution, the enactment of ordinary laws in such manner 
as to withdraw them from the control of the majority of the 
people. (This contention is substantiated by much that was 
said in the various conventions. Thus, for example, Hamilton 
said in the New York convention (2 Elliot's Debates, p. 364): 
• Constitutions should consist only of general provisions: the 
reason is that they must necessarily be permanent and that 
they can not calculate for the possible change of things;' _ and 
Johnson said in the North Carolina convention (4 id., p. 188): 
'Are laws as immutable as constitutions? Can anything be 
more absurd ·than assimilating the one to the other? The idea 
is not warranted by the Constitution, nor consistent with rea­
son.' See also Iredell, 4 id., p. 144.) 

"This is emphasized by the interesting circumstance that the 
clause providing for the passage of a bill over the veto of the 
President, as originally adopted by the convention of 1787, re­
quired a vote of three-quarters of each house, and that this was 
changed to two-thirds at the very close of the convention upon 
the avowed ground that to require a three-fourths vote would 
make it too difficult to repeal bad laws. (Madison's Notes of 
Sept. 12, 1787, p.• 720 et seq.) 

" 10. The impression prevaiZing in many qua1·ters that the 
kind of legislation under colew of amendment which is attempted 
by the alleged e-ighteenth atne-ndment is permissible arises trmn 
the tact that many States have pursued the practice of including 
in their State constitutions o1·dinary legi.slative provisions. 

"There is, l!owever, a radical difference. Subject to the great 
limitations which political liberty ever requires to be imposed 
upon all government, the people of a State can do whatever they 
please with their constitution, and all State constitutions are 
made by the people themselves, acting by majority vote. 
Every State constitution, however, is subject to alteration at 
will by the majority of the people of the State, so that the 
inclusion of an ordinary l~oislative provision in the same instru­
ment which prescribes the form and regulates the powers of the 
State government does not withdraw any legislation from the 
control of the majority. It merely substitutes popular legisla­
tion for representative legislation. It is merely one form of 
expressing lack of confidence in the State legislature, and with­
draws from them a certain measure of legislative power to be 
exercised and always controlled by the people. It is, in principle, 
the precise opposite to the action which is now attempted under 
Article V of the Constitutiton of the United States. 

"The element of negotiation and agreement between the sev­
eral States in the making of the Constitution involv,ed methods, 
both in the original making and in the procedure for amend­
ment, whoUy inapplicable to the making of ordinary laws, and 
in this respec-t is sharply distinguished from constitution making 
in the States, where a popular majority always makes and alters 
at will both the constitution and the laws. 

"It is indisputable that the Constitution of the United States 
created a Nation, perpetual and indissoluble, endowed with all 
the attributes of sovereignty within the field limited in the in­
strument itself. This instrument received its efficacy not from 
the State governments but from the people of the several 
States, and when that grant of power had been made the people 
of all the thirteen States theretofore united under the con­
federation became parts of the one people of the United States, 
constituting the new Nation and subject to the authority of the 
new Government. (Legal Tender Cases, 12 WalL, 125; Texas v. 
Wlllte, 7 Wall., 700, 720, 724; Sturges v. Crowninshield, 4 Wheat., 
122, 192; McCulloch v. Maryland, 4 Wheat., 316, 403.) 

" The process, however, by which this result was reached was 
a process of negotiation between the representatives of the sepa­
rate States and of consent by the people in the several States. 
The consents were several and independent as to the people 
in each State. The new Government acquired no authority over 
the territory of the inhabitants of any particular State until 
the people of that State had given their assent. That followed 
necessarily from the independent sovereignty of each State as 
it existed on the 17th day of September, 1787. (Gibbons v. 
Ogden, 9 Wheat., 1, 187.) Accordingly, the Constitution pro-
vided that- · 

" ' The ratification of the conventions of nine States shall be 
sufficient for the establishment of this Constitution between the 
States so ratifying the same.' · 

"There was no idea of the exercise of any authority or coer­
cion over the people of any State against their will. When 
New Hampshire on the 21st of June, 1788, became the ninth 
State ratifying the Constitution, the new Government of the 
new Nation came into being with no authority over the territory 
or the people of the remaining four States. The authority of 
the new Government in each of the other States began when 
that State gave its consent-in Virginia, June 26, 1788; in 
New York, July 26, 1788; in Rhode Island, May 29, 1789; and 
in North Carolina, November 21, 1789. 

"The Constitution thus received its vitality, not from the 
vote of a majority of the people of the United States but from 
the consents of the people of the several States. 

" The result of the process was the formation of an indis­
soluble Union. The consents given were irrevocable. The bond 
created was the bond not merely of contract but of allegiance. 
The method by which this result was obtained was the method 
not of coercive law, but of free consent. In that process no 
account whatever was taken of the will of a majority of the 
people of the United States as such. The sole question was as 
to the will of the majority of the people in each separate State 
to grant away a portion of their power within their own terri­
tory. The majority in Delaware counted just as much as the 
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majority in Yirginia, because each carried the consent of a 
i:;tate, and the number of individuals had no weight whatever. 
The same method is continued in the provision for the ratifica­
tion of amendments, except that while the original provisions 
JJroposed by the conventions of 1787 required unanimous ·con­
sent by all the States, amendments require the consent only 
of three-fourths. The question is still the same. Will the 
several States consent to a change in the grant of power to 
the General Government or in the terms of the grant? In giving· 
or withholtling that consent the smallest State in population 
counts for as much as the greatest. No account whatever is taken 
of the will of the majority of the people of the United States. 

" It is manifest that this process, while perfectly adapted to 
the purpose of correcting errors in the Constitution of Govern­
ment, was never intended to be applied and can not be applied 
to the making of laws for the people of the United States. 

"The liberty of citizens of New Jersey within the territory of 
t:hat State may be controlled by laws enacted directly or indi­
rectly by a majority of the people of that State, or it may be 
controlled by laws enacted directly or indirectly by a majority 
of the people of the United States. The distribution of powers 
jn the Constitution determines by which of the two majorities 
the power of control shall be exercised in every field of possible 
lawmaking. No construction of the Constitution is permissible 
which would deliver over the people of any State to the control 
of a law which is not the command either of a majority of the 
people of the State or of a majority of the people of the United 
States. Such an intention would be inconsistent with the essen­
tial principles of free self-government, and it can not be imputed 
to the mak:ers of the Constitution. It can not exist in a gov­
ernment which we boast is a ' Government of the people, by the 
pC'ople, and for the people.' 

"11. A construction of .A·rticle V tchich tcould gire to the agents 
thereby atttlwrized to amend the Constitution authority them­
scln3s to ea:en•i. e the l egislatire power of government would be 
uholly incon sistent with the fundamental cllaracte1· of tl!e Na-­
tional Gorcrmnent as a go·~:ernment of z.imi.ted powet·s. 

"If such a power as this exists, then tl1ere are three legisla­
tiYe authorities under the Constitution-first, the Congress legis­
lating with the cooperation of the President within the scope of 
the enumerated powers; secondly, the State legislatures legis­
lating in the several States throughout the field of their reserved 
Jlo"·ers; and, thirdly, three-fourths of the State legislatures leg­
i:-}!ating upon the proposal of Congress upon any and all subjects 
wbate\er. Inasmuch as the legislative acts of the last-mentioned 
body, if valid, are to be deemed amendments of the Constitu­
tion, they are subjeet to none of the limitations of the Constitu­
tion, according to the defendants. If this present legislation be 
valiu, tl1en the people of the United States in adopting the .Con-. 
stitution created an authority competent, without further refer­
ence to them, to pass ex post facto laws and bills of attainder, 
to impose direct taxes without enumeration, to levy duties on 
a rtkles exported from any State, to make discriminating regula­
tions of commerce, to grant titles of nobility, to prohibit the 
free exercise of religion, to dep1ive of life, liberty, and property 
without due 11rocess of law-an under color of amendment to the 
Constitution. 

.. While the first amendment provides that-
"' Congress shall make no law respecting the establishment of 

religion, or prohibiting the free exercise thereof, or abridging the 
ft·eedom of speech, or of the press, or the right of the people 
peaceably to assembly, and to petition the Government for a 
redre. s of grievances '-
" ''e must read instead that-

"' Congress shall make no law respecting the establishment 
of religion, etc., except with the consent of the legislatures of 
three-fourths of the States,' 
" and three-fourths of the States, according to the estimated 
population of the United States in rhe year 1919, may contain 
much less than one-half of the population of the United States. 
The point is not that the Constitution may be amended to permit 
Ulese things; it is that the power now exists to do these things 
without changing a word of the Constitution if the contention 
of the Government is now upheld. 

" It is no answer to say that such abuses of po\ver are not 
likely to happen and that all power is liable to abuse. The 
es ential basis of every bill of rights is that abuses are likely 
to happen when fallible men are invested with the powers 'of 
goYernment, and that they can be preYented only by express 
limitations of the power granted. Can it be supposed that in 
1787, when every State was suspicious and jealous of possible 
combinations against it by other States, the people of any State 
intended that any governmental authority should haYe power to 
legislate without their consent in disregard of all those great 
limitations upon official power which they deemed so essential? 

"The reason asserted by the men of Concord ( ·upra) in 1776 
against giving the legislature power to alter the Constitution 
applies to-day equally against giving ordinary legislative power 
to the governmental agency authorized to amend the Constitu­
tion, 'beca·use a Constitution alterable by the Supreme Legisla­
tive is no security at all to the subject a.gainst the encroach­
ment of the got'erning part on any or all thei1· rights and prit;i­
leges.' 

"This is the most fundamental, vital, and essential separa­
tion of powers under the American system. The limitations of 
the Constitution do not merely protect the States and the Na­
tional Government against encroachment by each other; they 
protect all individual citizens against all authority of govern­
ment in violation of those rules which the people of the U~:ited 
States deem to be essential to their liberty, 'against the en­
croachment of the governing part on any or all their rights and 
p1ivileges.' It was to make that protection certain that the 
demand for the first 10 amendments was so insistent and irre­
sistible. The people of the United States intended that there 
should be no legislative power in government to override these 
great rules established .for their protection. 

" The people of practically every State represented in the 
convention of 1787 had limited their own governments in their 
own States, composed of men elected by themselves, by the 
great rules of the Bill of Rights for the protection of their indi­
vidual liberties. (See the argument of George Mason in the 
Virginia convention, 3 Elliot's Debates, pp. 446-447.) Are we 
now to suppose that they intended to empower the governments 
of other States to pass laws affecting their liberties without re­
straint from any of those limitations? 

"12. The power to change a rule imposing a lintitaUon, 11pon 
lefjislation is a1t enti1·ely different thing from a-uthm·ity to dis­
t·egard that t·-ule while it remains unchanged. (State ex rei. v • . 
Roach, 230 l\lo., supra.) 

"It is improbable that the legislatures of three-fourths of the 
States, or of any considerable number of States, would consent 
to the abrogation of any of the great limitations of the Consti­
tution, first, because every rule of limitation is supported by 
a variety of interests; and, secondly, because those rules are 
founded upon general considerations of justice anu liberty and 
right conduct rather than upon the concrete and particular mo­
tiYes involYed in a specific measure of legislation. The calen­
dars of our courts are, however, crowded with cases inYolving 
attempts on the part of legislative bodies to avoid or evade limi­
tations of the Constitution, which limitations those same bodies 
would not for a moment think of abrogating. The distinction 
between being governed by rules of right conduct and governed 
by the impulses of particular occasions is a vital characteristic 
of our constitutional system. Constitutional rules are made, 
principles of action are declared abstractly, dispassio11ate1y, 
·free from the impulses and passions and warping infit!ence~· of 
particular measures and particular times, in order that the im­
pulses of the moment may not overcome the principles by which 
a right-minded people desire to be governed. The distinction 
was bred into the common thought and life of the people of the 
Colonies by their religion. To impute to the makers of the Con­
stitution an intention to authorize any governmental agency 
whatever to adopt specific legislative measures in disregard of 
the general limitations prescribed, without any other change 
of the limitation than tl1at resulting from the infraction of it, is 
to ignore the most vital part of the purpose which created a 
Government of limited powers. 

"III. 
" ARTICLE V OF THE COKSTITUTION OF THE U~\ITED STATES DOES NOT 

AUTHORIZE ANY AliiENDMENT WHICH 'WO'CLD IMPAIR THE RE­
SERVED POLICE OR GOVERNMENTAL POWERS OF THE SI:VERAL STATES 
AND THEIU RIGHT TO LOCAL SELF-GOVER~MENT. 

"Assuming, arguenclo, that, nothwithstanding the preYious 
arguments, the court shall hold that provisions essentially legis­
lative in their nature and effect may be made the subject of an 
amendment to the Constitution of the United Stntes, and thereby 
removed from the legislative power of the Congress anil the 
several States, it is submitted that the so-called eighteenth 
amendment is, nevertheless, invalid because constituting an 
attempt to impair the resened police or governmental power -of 
the several States and their right to local self-government, and 
because any such amendment would be in conflict with implied 
limitatiQns. .As we have already seen above (see supra, where 
McCulloch v. l\faryland, 4 Wheat., 316, 403, and Cohens v. Vir­
ginia, 6 Wheat., 264, 389, are cited), the Congress jn proposing 
an amendment, and the several State legislatures in ratifying it, 
are acting solely as nominated agents of the people <lf the United 
States under a delegated power us the authorities appointed by 
the people to amend their Constitution 'whenever two-thirds of 
both Houses [of the Congress] shall deem it necessary.' But 
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the language vesting in such agents power to propose and ratify 
'amendments to this Constitution ' should not be construed as 
confelTing unlimited power to amend and destroy the funda­
mental basis of the Federal system or dual form of government 
thereby created. 

"There can be no reasonable doubt that it was contemplated 
by the framers, and is implied in the Constitution itself, that the 
several States, then existing or thereafter to be created, should 
be sovereign and autonomous in their spheres of local self­
government. Hence any amendment which impairs or tends di­
rectly to destroy the right and power of the several States to 
local self-government should be held void as in conflict with the 
intent and spirit and implied limitations of the Federal Con­
stitution adopted by the people of the United States. To repeat 
Chief Justice Marshall's declaration in l\IcCulloch v. 1\-faryland 
( 4 ·wheat., 403) : 

"'No political dreamer was ever wild enough to think of 
breaking down the lines which separate the States, and of com­
pounding the American people into one common mass.' 

"Half a CP.ntury later Chief Justice Chase reiterated the same 
conviction in Texas v. 'Vhite (7 Wall., 700, 725), saying: 

" ' The perpetuity ana i'l"tdissolubility of the Union by no 
rneans implies the loss of distinct and individual e:cistence, or of 
the right of self-government by the States. * * * We have 
already had occasion to remark at this term (in Lane County v. 
Oregon, 7 Wall., 71, 76) that" the people of each State· compose 
a State, having its own government, and endowed with all the 
functions e sential to separate and independent existence," and 
that u without the States in union, there could be no such politi­
cal body as the United States." Not only, therefore, can there 
be no loss of separate and independent autonomy to the States, 
through their union under the Constitution, but it may be not 
uureasonably said that the preservation of the States, and the 
maintenance of their governments, are as much within the design 
and care of the Constitution as the preservation of the Union 
and the maintenance of the National Government. The Constitu­
tion, in all its provisions, looks to an indestructible Union, com­
posed of indestructible Sta~es.' 

"And in the recent case of Hammer v. Dagenhart (247 U. S., 
251, 275), Mr. Justice Day, speaking for the court, emphasized 
this fundamental constitutional principle in the following lan­
guage: 

"'The maintenance of the authority of the States over matters 
purely local is as essential to the preservation of our institutio~ 
as is the conservation of the supremacy of the Federal power m 
all matters intrusted to the Nation by the Federal Constitution. 

"'In interpreting the Constit·ution it rnust never be forgotten 
that the Nation is 1nacle up of States to which are intrusted the 
powers of local government. And to them and to the people the 
powers not expressly delegated to the National Government 
are reserved. (Lane County v. Oregon, 7 Wall., 71, 76.) The 
power of the States to regulate theiv purely internal affairs by 
such laws as seem 'Wise to the local authority is inherent and 
has never been surrenclere<l to the General Government.' (See 
to the same effect, Gordon v. United States, 117 U. S., 697, 
701, 705.) 

" The validity of what is known as the eighteenth article of 
amendment to the Constitution of the United States is chal­
lenged upon the ground that it is not authorized by Article V 
of the Constitution, because it constitutes essentially a funda· 
mental change in violation of the intent and spirit and implied 
limitations of the Constitution, and that, if enforceable, its pro­
visions, and the reasoning upon which it would be upheld, 
would impair or tend to destroy the right of the States to local 
self-government and pui-posefnl separate existence and over· 
throw the Federal principle upon which the Constitution was 

- based. 
"The point now suggested did not arise 1n connection with 

any other amendment to the Constitution of the United States, 
and, consequently, the precise question has not been considered 
or adjudicated, although controlling principles have been from 
time to time enunciated. As we have already seen, the prior 
amendments to the Federal Constitution were clearly, in their 
intrinsic nature, germane to provisions already contained in the 
Constitution and in harmony with the purpose and spirit of our 
syst em and dual form of government. The courts have there­
fore had no occasion to declare and define the limitations upon 
the power to amend the Constitution under Article V • . 

" The people of the United States who are, of course, the 
source of all constitutional and political power, may, by the 
same process which produced the present Constitution and ter­
minated the government created and existing under the Articles 
of Confederation, make any alteration which they deem proper 
in their form or system of government. ' The people made the 
Constitution, and the people can unmake it.' _(Cohens -v. Vir• 

ginla, 6 Wheat., 264, 389.) If fundamental changes become 
necessary, a convention may be called on the application of 
two-thirds of the States for that purpose. The Constitution 
does not limit the powers of the people of the United States. 
But it is plainly the measure of the powers of any agents ap. 
pointed by the people thereunder. Indisputably ' a constitu­
tion is the measure of the rights delegated by the people to their 
governmental agents and not of the rights of the people.' (Rath­
bone v. Wirth, 150 N. Y., 459, 470.) In other words, the people 
themselves may rescind the ' social compact' (Calder v. Bull, 
3 Dall., 386, 388) which is embodied in our Federal Constitu­
tion and enter into such new compact as they please. It does 
not, however, by any means follow that the same .unrestrained 
power is vested in their governmental agents; that is, in two­
thirds of the Houses of Congress and the legislatures of three­
fourths of the States. 

"The powers of the people of the United States are limited 
only by that which they may see fit to agree upon; but the 
powers of the legislatures of some of the States to impose their 
will upon the people themselves and the other States, even 
though the latter be but a minority, must have some limitation. 
As this court declared in Loan Association v. Topeka (20 Wall., 
655, 663), ' the theory of our governments * * * is opposed 
to the deposit of unlimited power anywhere.' It is, therefore, 
submitted that an amendment tending to impair or destroy the 
rights of the States to local self-government or to change funda· 
mentally our Federal form of republican government, however 
carefully such an amendment might provide that the Senate 
should be duly preserved and the equal suffrage of the several 
States therein respected, could not be validly and legally made 
to come to pass against the objection and protest of any State. 

":Manifestly, the Constitution of the United States, like every, 
other written instrument, must in many respects depend for its 
true construction upon plain implication3 to be derived from its 
nature and terms, the historical circumstances surrounding its 
origin, and, above all, the fundamental purposes of its creation. 
(Calder v. Bull, 3 Dall, 386, 388; Veazie Bank v. Fenno, 8 Wall~ 
533, 541; The Collector v. Day, 11 Wall., 113, 127; Loan Associa­
tion v. Topeka, 20 Wall., 655, 663; Downes v. Bidwell, 182 U. S., 
244, 290-291; Murphy v. Ramsey, 114 U. S., 15, 44; Rathbone v. 
Wirth, 150 N. Y., 459, 483-484; Matter of Fraser v. Brown, 203 
N. Y., 136, 143.) And equally plainly these implications must 
affect and modify each of its terms and provisions, including the 
amending power granted in Article V. Nothing ca~ consequently, 
be made a part of the Constitution by the process of mere amend· 
ment by act of governmental agents which is primarily and di­
rectly in conflict with its implied limitations or spil·it and pur· 
poses, or subversive of the Federal form of government it in· 

.tended permanently to establish. As Chief Justice Chase said in 
Veazie Bank v. Fenno, supra, in reference to the apparently un­
limited power of taxation : 

" ' There are, indeed, certain virtual limitations arising from 
the principles of the Constitution itself. It would undoubtedlY, 
be an abuse of the power if so exercised as to impair the sepa­
rate existence and independent self-government of the States, or 
if exercised for ends inconsistent with the limited grants of 
power in the Constitution.' 

" In order to test the validity of any proposed amendment to 
the Constitution of the United States, its essential nature, its 
prima,ry purpose, and its direct tendency must be analyzed and 
determined. The adoption and validation of any amendment is, 
of course, authority for the adoption and validity of all others 
of a similar nature and purpose and having the same tendency, 
wherever they may lead; for it is too well settled to require 
argument that the test of the validity of a power is, not how it 
is probable that it will be exercised in particular cases, but what 
can properly be done under it. (Keller v. United States, 213 
U. S., 138, 148; Colon v. Lisk, 153 N.Y., 188, 194.) 'Questions 
of power do not depend on the degree to which it may be exer­
cised' (Brown v. 1\Iaryland, 12 Wheat, 419, 439). 

"With these propositions in mind, the terms of the so-called 
eighteenth amendment to the Constitution of the United States 
should be considered. In section 1 it provides that-

"' The manufacture, sale, or transportation of intoxicating 
liquors within, the importation thereof into, or the exportation 
thereof from the United States and all territory subject to the 
jurisdiction thereof for beverage purposes is hereby prohibited.' 

" Quite indisputably this proposed amendment, if valid, would 
be self-executing (Civil Rights Cases, 109, U. S., 3, 20), and 
would withdraw from the several States all power and control 
over the manufacture, sale, and transportation in local or intra­
state commerce of intoxicating liquors for beverage purpo es­
a field heretofore exclusively within their absolute and inde­
pendent control. (In re Rahrer, 140 U. S., 545, 554-5; Matter 
9f He:ff, 197 U~ S., 488, 505; South Carolina v. Uniteil ·states, 
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199 u. s., 437, 453-4; State ex r~1. ""Mullen 'V. Howell, 'I81 As "Mr. Juirt;ice W.uoilbury 'POintedly remarked in -tne Lieense 
P.ae. 920, 922 ·(W.ash.).) The plain object and purpose of the Oases (5 How., at p. 628) ·: 
amendment are to destroy the police or governmental pow.er of ~, ,,How -can they-that 'is, tlle ·States-be sovereign · within 
tlle everal States in respect of a iarge and 1mJ)ortnnt subject . tbeir respective £!)heres without :power-to regulate all their inter­
matter~ and to accomplish this substantial diminution of gov- · nal commerce as wen as :police? ' 
ernmental power and. local -self-gove-rnment not indirectly ·or "The right of ·a State to have and exercise its police ·power is 
.as an incidental consequence of some ·due regulation or :read· ·the very breath of its being, and without that ·power it would 
justment of the Federal powers bestowed in the original Con- be a mere name, ·a mere geo-graphic unit, an empty shell. .(Ex 
stitution, 'but solely and primarily by a direct invasion of the parte Rowe, '59 South., -69, 70 (Ala.).) Every other power of a 
reserved powe-rs of the several States. (The provision :for con- State is 'directly •dependent for ··vigor and usefulness 11pon the 
current power :in section 2 of the so-called elghteenth amend- police i[)OWer. "The right to lay 'taxes exists only in -order to de­
ment does not change tne essential nature of the amendment as fray the ·cost involved in exercising the police -power; the 
an impairment of the police power · of the several States. Sec· tight to ereate courts and appoint officials only in order to fur­
tion 1, of its own force, destroys · pro tanto the police -power · nish the necessary machinery for the exercise of that power and 
·of the States. Section 2 merely gives the States concurrent the enforcement of its sanctions. In essence, therefore, as in 
power to enforce the prohibitions of section :1, but confers 11pon practical effect, the police power of u State is the state itself; 
them no power to alter or destroy those prohibitions. ln .respect with it ·the State is a potent, sovereign, autonomous, self-gov­
of the latter, therefore, the governmental -power of the States erning being; wit'hout it the State is nothing 'but a name. (Stone 
has been wiped out if the amendment be-valid.) v . Mississippi, 1.01 U.S., 814, 819-820; N.Y.&. N. E. R. R. Co. v. 

" If this amendment be valid the :principle whicn it ,embodies Bristol, 151 U. S., "556, "567; Sout'h CaTolina v. United States, ·190 
and the tendency which it establishes and legalizes would ·au- U. S., -437, 451; Atlantic Coast Line v. Goldsboro, 232 ·u~ S. "54.8, 
thorize the most -:far-reaching and .revolutionary alterations in . "558; Ha:r-e on Am.eTican Constitutional Law, Vol. U, p. 766.) As 
our governmental ·system. The Iigbt to manufacture, ·sell, and O.eclared in i:lie work last cUed : . 
transport in local or intrastate ·commerce tobacco, condiments, "' "The police power may be justly said to 'be more general and 
coffee, grain, meat, cotton, or any other _p-roducts, which three· pervading than any other. 1t embraces all the operations of so­
fourths of the -several Stat-es at any time deem objectionable, ciety a.nd government; all the constitutional _provisions :presup. 
could then unquestionably be p.rohibitec) by constitutional -amend- -pose its -existence, and none uf them preclude its legitimate exer­
ment. The :right of the States ·to establish and enforce socia1 ·cise. It is impliedly reserved in every public grant.' 
-distinctions between the .races and prevent their intermarriage, "And J"udge Cooley in his work on Constitutional Limitations 
which a number of our States firmly believe vital to their peace, (7th ed., pp. 243, ·263) said: 
order, and happine!;S; the right of the States to regulate any " 'The right of local self-government can not be taken away, 
other domestic .relation; the right of the States to regulate beca.u:se all our constitutions assume its continuance as the un­
strikes and lockouts; ·the right of the States to levy and -coTiect ooubted right of the people and a:s insepa:r:ableincident to repub­
their own taxes for their own PUIJ>Oses ; the right O'f the States lican government, * * * one ·which almost seems u~ :part of 
to forbid the ·use of child labor ur regulate the hours of labor in the ,~ry nature of the .race to which we belong.' 
the factories within their respective borders; the right uf the "There is much familiar historical matter that shows most 
States to enact employers' liability and workmen's compensation co-nvincingly the purpose uf the framers of the Constitution 
:taws for :the benefit of their inhabitants-in a word, the entire -and the original States which adopted it to establish .an inde· 
xi.g.ht of each of the. States to regulate the life, conduct, and intra- -structfble Union composed of indestructible States and a 'Na­
state affairs an~ busin~ uf its eitizens in accord:mce with ~ts fional Government of enumerated and limited powers, together 
own nee~ and 1ts own V1-ews may aTI. be destroyed by the action with a series of Stat-e governments, sovereign and .indep-endent 
of two-thirds of a quo-rum of both House~ of Congress and the in the .sphei'es of power not delegated to or vesteo in the Nation, 
concurrence of the three-fourths of the legislatures of the States, and -endowed with the same per.petuity whic.h the Articles 
representing, it may be, a minority of the ..People uf the United of Confederation had a~serted for the central Government. 
States. Equally clear is ·the fact that the founders ·of our form of gov-

" It is an inevitable conclusion that, if the so-called eighteenth ernment intended that it should ever he a true Federal ·system, 
amendment, which directly deprives the sever11.l States of a constituting a Union of free and independent State.s, each 
sub tantial portion of their respective police powers and rev:e- ..POssessed of distinct and substantial auto-nomous nnd self-gov· 
nues, be a constitutional exercise of power, then another amend- erning power as to .its own ·people and its own local government 
ment may constitutiona:Ily sweep away every remaining -vestige and not a single, consolidated, centralized government in which 
of the _police powers -of the State, that is to say, 'the p.owers the several States were to be but forms of municipal ·corpo-ra­
of government inherent in every sovereignty to the extent of its nons of the central Government, or less-mere geographical 
dominions, * * * the power to govern inen and fhfngs divisions. (The follo-wing a:re ·but .a few illustrations uf 1:he 
within the limits of its dominions' (Taney, C. J., in the manner in which the States were regarded by the leaO.ing states­
License Cases, 5 .How., 504, 583. See also Noble State Bank 'V. men who shared in the delicate task of effecting the Tatification 
Haskell, 219 U. S., 104, 111; Sligh v. Kirkwood, 237 U. S., '52, of the Co-nstitution by the several 'States: Hami1ton in the New 
59; a:nd lves v. ·south 'Buffalo R, Co., 201 N. Y., 271, 300). York convention, June 21, 1788 (Elliot's Debates, Vol. II, pp. 
(It is immaterial that different amendments ·suggested from 267--'268) : 'W-ere t:b.e laws uf the Union to new model the in­
time to time in the _past may have resembled the so~called eight- ternal police ·of any Sta:te, were they to alter o.r abrogate at .a 
eenth runendment in being similar invasions of the police powers 'blow the who1e of its ·civil and criminal institutions, were they to 
of the several States. They were never adapted, nnd llence I>"enetTate the recesses of ·tlomestic life and control in an ·respects 
could interfere with no right and call for no challenge in the private conouct of indiv-iduals, there might 'be foxce 'in the 
court.) objection [to the plan of the Constitution], and the same Cansti· 

c• The case at ba.r, therefore, r.esolves itself into this most tution, which was happily calculated "for ane State might sac­
serious 'inquiry: Ma_y two-tliir.ds of the Houses of Congress and rifice the welfare of another. The b1ow aimed at the members 
the legislatuxes of three-fourths of the States -validly amend must give a fatal wouno to the head and the destruction of fhe 
the Constitution of the United ·States -so a:s to deprive every States must be at once a political suicide. Can the .National 
State of local self-government-that is, of lts .right to regulate Government be guilty of this madness?' Oliver Wolco-tt in the 
the conduct and welfare of its own citizens? In disposing -of Connecticut convention (Elliot's Debates, Vol. II, -p. 202) : 'The 
this question it should be bo-rne :in mind "that in man_y instances Constitution effectually secures the States in their several 
neither two-thirds of a quorum of the House of Congress nor rights. It must secure them tor its own sake, for they are the 

- three-fourths of the several States may Tepresent even a ·pillars which uphold the general system.' Pierce .Butler to 
majority of the _peoj)le of the country (indeed, there are -:12 Weedo-n Butler, October ·s, '1:787 (Farrand's Records, "Vol. III, -p. 
States of the Unio-n which contain a majo-rity of the _popUlation 103) -: ' The -powers of the ·General Government are so -defined as 
of the country); and it is of equal moment to lay out uf mind not to destroy the sovereignty ofthe:individual States.' ~elatiah 
the .fortuitous circumstance that this grave and vital question Webster, often called 'the father -of the Constitution,' in .his 
of constitutional law is presented to the court in a ca11Se which ·pamphlet entitled 'The weakness of Brutus exposed' (Phila· 
happens to concern liquor. delphia, 1787): 'It appears, then, very plain that ·the .natural 

" In considering this aspect of our contention, it ·should be effect and tenoeney of the supreme power of the Union is to 
distinctly borne 'in mind that the fundamental reason for the give strength, establishment, ·and permanency to the internal 
existence uf separate, independen~ and sovereign States is the police and juri-sdiction of each of the particular ·states; not to 
power of ·internal police and local self-government with which melt down :and destroy, but ·to support and confirm them alL' 
•they ba:ve always been clothed. (Sligh v. Xirkweoa, :237 U. s., Jeff.er.son to Madison, February -8,1.786: '"With respeet to every-
52, 59~ Patterson v. :Kentucky, 97 U. S., '501. 503; Fertilizer tiling external, we be one Nation only, firmly hooked together. 
Co. v. Hyde Park, id., 659, u67; License Cases, 5 Bow., 504, "583.) :Internal government is what each ·State should keep to itself.' 
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Jefferson to William Johnson in 1823 (Ford's Writings of Jeffer­
son. Vol. VII, p. 296) : 'The capi~l and leading object of the 
Constitution was to leave with the States all authorities which re­
·speeted their own citizens only and to transfer to the United 
8tntes those which respected citizens of foreign or other States.' 
Jeffer on's first inaugural addre. s (Wayland, Political Opinions 
of Thomas Jefferson, p. 46) : 'I deem as e sential principles of 
nul' Government the support of the State go\ernments in all 
their rights as the most competent admini trations for our do­
mestic concern and the surest bulwarks against antirepublican 
tendencies; the preservation of t11e General Governmenj: in its 
whole constitutional vigor as the sheet anchor of our peace at 
home and safety abroad.' Jefferson to Cartwright, Jtme 5, 1824 
(i<.l., pp. 42-46): 'They-that is, the State and Federal Govern­
ruent~are coordinate departments of. one imple, integral 
whole. To the State governments are reserved all legislation 
and administration in affairs which concern their citizens only, 
aod to the Federal Goyernment is given whatever · ~oncerns 
foreigners or the citizens of other States, these functions alone 
being FederaL The one is the domestic, the other the foreign, 
branch of the same Government, neither having control over the 
other, but within its own department.' (See to the same effect 
the Congressional Globe, 38th Cong., 1st sess., p. 2993.) Jeffer­
son to Johnson, January 26, 1811 (Wayland, id.): ~The true 
barriers of our liberties in this country are our State gowrn­
ments. * * * Se\enteen distinct State· amalgamated into 
one as to their foreign concerns, but single and independent as 
to their internal admini tration.' Sherman and Ellsworth to 
tlle ~o,·ernor of Connecticut, September 26, 1797 (Farrand Rec­
orus. Yol. III, p. 99) : 'Some additional power· are vested in 
Congress. * * * These powers extend only to matters re­
specting the common interests of the Union and are specifically 
defined so that the particular States retain their sowreignt.r in 
all other matters.' 1\larshall, C. J., in Gibbons t". Ogden (9 
Wheat., 1, 195) : ' The geniu and character of the whole Gov­
ernment seem to be that its action is to be applied to all the 
external concerns of the Nation and ·to those internal concerns 
which affect the States generally. but not to those which are 
completely within a particular State which do not affect other 
States and with which it is not necessary to interfere for the 
purpose of executing some of the general power~ of the Govern­
ment.' Article 1, section 1, of tllc constitution of Texas. adopted 
1876: 'Texas is a free and independent State, subject only to 
the Constitution of the United States, and the maintenance of 
om· free institutions and the perpetuity of the Cnion depend 
upon the preser\ation of the right of local self-go,ernment un­
impaired to all the States.' (See also Art. II, sec. 3, of the 
Con:.titution of l\lissouri to the same effect. See at.~o Freund on 
Police Power, sees. 54 and 68; Cooley on Constitutional Limita­
tion~, 7th ed., pp. 65, 243, 261, 26.3; House l', l\1ayes, 219 
U . ..: .. 270, 282; South Carolina 1:. United States. 199 e. S .. 437, 
448, 45-!; McCulloch v. Maryland, 4 Wheat,, .316, 410; In re 
Rahrer, .140 U. S., 543, 555; l\fatter of Heff, 197 "C. S., 488, u05; 
Dartmoutli College v. Woodward, 4 Wheat. , 518, 6~9; Lowen­
stein t·. Evans, 69 Fed., 908, 911; Oklahoma, K. & ~f. I. Ry. Co. 
t·. Bowling, 249 Fed., 592, 593-59-! ; Chisholm t·. Georgia. 2 Dnll., 
419, 435.) 

·· hief Justice 1\larshall, ·who ... ...-a. a member of the constitu­
tional convention of the State of Yirginia and who participated 
in a large part of the an..·dous and difficult labor ,....-hich led to 
it adoption therein, has left a clear and emphatic record upon 
this score. In Dartmouth College 'L", Woodward ( 4 Wheat. 
518. 629) , he declared : 

.. 'That the framers of the Constitution uid not inten<l to 
restrain the States in the regulation of their ci\il institutions, 
adopted for internal government, and that the instrument they 
have given us is not to be so construed, may be admitted.' 

"Similar doctrine has been announced in a long line of deci­
sions. In Lane County 'L". Oregon (7 Wall., 71, 76) Chief Justice 
Cha ·e said: 

"'Without the States in union there could be no such political 
body as the United States. ~' * ·~ In many article · of the 
Constitution the necessary existence of the States, and, within 
their proper spheres, the i-ndependent authority of the States, is 
distinctly recognized. To them nearly the whole charge of in­
terior regulation is committed or left; to them and to the people 
all powers not expressly delegated to the National Government 
are reserved.' 

"But who can in reason assert that a State has a 'necessary 
existence' or any 'independent authority' under the Constitu­
tion, if the provisions of Article ' permit its governmental 
powers to be reduced to a mere shadow and its authority over 
local self-government to nothing substantial? Is the existence 
of any State 'necessary' or its authority in the least 'inde­
pendent,' when both subsist but at the sufferance of two-thirds 

of the Houses of Congress and three-fourth of the legi~latnre~ 
of the States? Can it be doubted that the Constitution woul<l 
have been rejected if it had been seriou ly suggested in the 
State conventipns which adopted it that Article V granted un­
limited amending power and thus placed the minority o!' th~ 
State in peril" of virtual extinction through tleprimtion of all 
their substantial powers? No one familiar with our historv can 
for a moment belieYe that any of the ._'tate: wouhl have.been 
party to such an agreement . . On the contrnry, they reO'arded the 
amending clause as authorizing merely correctional mntter·s ger­
mane to the original instrument. .John i\IRrshall in the Yirginia 
constitutional con\ention said (3 Elliot'. Debates, p. 234) : ''l'he 
difficulty we find in amending the Confederation will not he 
found in amending this Constitution. Any amendments, in the 
sy tern before you, will not go to a radical change: a plain way 
is pointe<l out for the purpose.' Amendments to the Article of 
Confederation had to he by unanimou, consent of the State 
legislatures (art. 13), but, as under the .Constitution. amend­
ments were possible by the action of fewer than all, it is clear 
that they could not properly be ' radical changes.' They had, 
therefore, :Q.eces arily to be in harmony with, to be germane to, 
and 'within the lines of, the original instrument'; otherwise 
they were not properly amentlment~ at all. (Li...-ermore t'. 'Vnite, 
10~ Calif., 113, 118-119. See also Gagnon 1:. "Gnite<l States, 193 
U. S., 451, 4G7. And if the . o-called eighteenth amenument 
would ha•e beeu reganleu as repugnant to the Constitution when 
the Constitution was at.lopted-which it i submitted can not 
be doubted-it is so now; for the me-an.i.ng and effect of the Con­
stitution must at all times be the same. (Ex parte Bain, 121 
U. S., 1, 12; South Carolina r. Unitetl States, 199 l.'". S., 437, 448; 
Story on the Corutitution, !'tee. 1908.) 

" It is impossible to reconcile with the decision of this court 
in Texas '!.'. W'l1ite (7 \Yall., 700, 72u), quoted abo...-e, the con­
tention that the amending power contained in Article V of the 
Constitution is unlimited and may be exercised by some of the 
States, so a· to take part or all of the police or governmental 
powers of an objecting State against its will. If that" were 
true, if the o-called eighteenth amendment were valid, then, 
uotwithstantling the , olemn pronouncement of this court to the 
contrary in Texa: 'l'. White, the States by entering into the Union 
under the Constitution might suffer ' the loss of tli tinct anti in­
dividual exiRtence,' of 'the right of elf-government,' and of 
their' , eparate and in!lepent.leut autonomy,' and it can no longer 
be asserted, n Chief Justice Cba e olemnly declared, that 'the 
preser·vation of the States and the maintenance of their govern­
ments are as much within the design and care of the Constitu­
tion as the presenatiou of the "Guion and the maintenance of 
the National Go\ernment,' since, lmder the theory of the de­
fendants, the Constitution, in Article Y, carrie within it elf 
the power to accomplish the ...-irtual annihilation of the States 
and their debasement to impotent and .all but meaninooless geo­
graphic designations. The several States coultl then be consti­
tutionally transmuted into mere municipal corporations of th~ 
central Govemment, or e\en into le s, and the 'indestructible 
State. ,' which the court declared that 'the Constitution, in all 
its proyisions, looks to' could be practically destroyed as effec­
th-e governments under 'color of ap.Iendment.' How can it be 
said that ' the Constitution, in all its prorisions, looks to * * * 
inde 'tructible States,' wllen, if tlle defendants be right, one of 
those very provi ions-namely, Article \-at all times hall and 
has within itself the power to compass their practical destruc­
tion? 

"A. determined attempt was made in the Slaughter House 
Case (lG Wall., 36, 77) to eeure the approval of this court of 
an effort to imiJair the police power of the State · undet· the 
pretext that that result necessarily followed from the terms and 
provi ion. of the fourteenth amendment to the Constitution, but 
the contention to that effect were most emphatically repudiated 
by 1\lr. Ju tice Miller, speaking for the court, who said: 

"'Was it the purpose of the fourteenth amendment, by the 
simple declaration that no State should make or enforce any 
law which shall abridge the privileges and immunities of citizens 
ot the United StU-tes, to transfer the security and protection of 
all the civil rights which we have mentioned, from the States to 
th~ Federal Government? And where it is declared that Con­
gress hall have the power to enforce that article, was it in­
tended to bring within the power of Congress the entire domain 
of civil rights heretofore belonging exclusively to the States? 

" 'All this and more must follow if the proposition of tbe 
plaintiffs in error be sound. For not only are these rights sub­
ject to the control of Congress whenever in its discretion any of 
them are supposed to be abridged by State legislation, but that 
body may also pass laws in advance, limiting and restricting 
the exercise of legislative power by the States, in their most 
ordinary and usual functions, as in its ju<1gment it may think 
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proper on all such subjects. * * * The argument we admit 
is not always the most conclusive which is drawn from the con­
sequences urged against the adoption of a particular construc­
tion of an · instrument. But when, as i11- the cas.e before us, 
these co118eq1wnces are so seri01J,S, so tar-reachi1lJJ a:ml pervading, 

· so great a depart,ure from the strueture and spirit of our insti­
tutions~· 'When tha effect is to f_ette·r and aeg'rade the State gov­
ernments by s-ubjecting them to the control of Oongress, in the 

_ exe1·cise of powers he-retofore universally conceded to them of 
the most ordinary and fundamental character; when, in tact, it 
'radicaUy changes tlbe whole theory of the relations of the State 
and Pedcral (lovernmmits to each other and of both these gov­
ermnents to the people, the ar{fltmen;t has a force that is irre­
sistible, in the alfsence of language whicli ea:-presses such a. 
pttrpose too clearly to adnlit of doubt. _ 

" ' We are convinced that no such results were intended by 
the Congres which proposed these amendments, nor by the legis­
la.tures of the States which ratified them.' 

"Se.e also the reasoning of Mr. Justice Bradley in the Civil 
Rights cases (109 U. S., 3, 11-15, 19.) 

"In Northern Securities Co. v. United States (193 U. S., 197, 
348), l\1r. Justice Harlan, referring to the declarations of Chief 
Justice Chase in Texas against White, quoted above, said: 

" ' These doctrines are at the b.asis of our constitutional Gov­
ernment and can not be disregarded with safety.' 

"An.d the pre ent learned Chief Justice, on behalf of the dis­
senting justices, also called attention to-

" ' The powers of the Federal and State Governments, the 
general nature of the one and the l~cal character of the other, 
whiclt, it was the put·pose of the 0-on.stitu:tion to create ana per­
petuate' (id., p. ~69). 

"It is manifest, however, that if the Yiews of the defendants 
be now accepted flS sound and centrolling, these essential under­
lying do-ctrines must be at last disregarded and that the Consti­
tution ha in fact failed in its purpose to pe-rpetuate the powers 
of the States over matters of local self-government. In other 
words, so far as concerns one ~f its most clearly revealed pur­
poses and intentions, the Constitution has proved a self-destruc­
tive instrument, because within Article V lies hidden the means 

. of subverting the mo t fundamental characteristics of the sys­
tem of government establish-ed by the ·COIJ.Stitution. 

"In Keller v. United States (213 U. S., 138, 148-149), the 
e0-11rt held unconstitutional an act .of Congress which, under the 
guise of a regulation of interstate commerce, attempted to inter­

_ fe~ with the internal affairs of the States, and Mr. Justice 
Brewer, peaking for the eourt, used the following language: 

"' ' If the contention of the Government be sound, whatever 
may have been done in tbe past, however little this field of 
legislation may have been entered upo:n, the power of Congress 

· is broad enough to take cognizance of all dealings of citizens 
with aliens. That there is a moral consideration in the special 
facts of this case, that the act charged is 'Within the scope of 
the police power, is immaterial, for, as stated, there is in the 
Constitution no grant to Congress of tOO police power. An.d the 
legisla.tion must stand or fall according to the determination of 
the question of the wwer of Congress· to control generally deal­
ings of citizens with aliens. In other words, an immense body 
of legislation, which heretofore bas been recognized as pe­

-culiarly within the jurisdiction o:f the States, may be taken by 
Congress away from them. Although Congress has not largely 
enter.e<l into this field of legislation, it may do so if it has the 
power. Then we should be br01tgnt tace to face with such a 
chang~ in the interl.UJJ conditions of this country as was never 
dream-ed of by the framers of the Constitution.. While the acts 
of Congress are to be liberally construed in order to enable it 
to carry into effect the powers conferred, it is equally true that 
prohibitions and limitations upon those powers should also be 
fairly and reasonably enforced. (Fairbank v. United States, 
181 'U. S., 283.) To exaggerate in the one direction and restrict 
in the other will tend to substitute one consolidated government 
for the present Federal system. We should never forget the 
declaration in Texas v. White (7 Wall., 700, 725), that "the 
Constitution in all its provisions looks to an indestructible 
Union, composed of indestructible States.,.' 

" (See likewise Hammer v. Dagenhart, 247 U. S., 2-51, 275, cited 
and quoted from above at pp. 66-67.) 

"It will be observed that in both of these cases the inde­
structibility of the several States, which is implied in the Con-
titution, and, indeed, their indestructibility, not as mere geo­

graphic units, but as actual, autonomous. locally self-governing 
sovereie"Ilties. was deemed determinative for the purpose of 
restricting the clause of the Constitution granting to the Federal 
Government witlwut any express limitation the right to regu­
late and control interstate commerce. Why, then, is not the 
same implication effectual to limit and qualify anoth-er part of 

the same Constitution, namely, the amending clause contained 
in Article V? Certainly it would be vain to urge, as does the 
court in the Hammer case (247 U.S., at p. 275), that 'the main­
tenance of the authority of the States over matters purely local 
is * * * essential to the preservation of our institutions' and 
'the powel" of the States to regulate their purely internal affairs 
* * * inherent and * * * never surrendered to the General 
Government' if the States h-eld that authority only temporarily 
and could be deprived of all of it whenever two-thirds of 
the . Ho:uses of Congress and three-fourths of the legislatures 
of the States saw lit to take advantage of the power conferred 
in Article V of the Constitution. (See al o Kentucky v-. 
Dennison, 24 How., 66, 107; Guinn v. United States, 238 U. S., 
347, 362.) -

"The right of the States to .continue as effective local govern­
ments which is implied in the ConstituUon has been emphati­
cally recognized and enforced as against an express and prac­
tically unqualified power sought to be exercised in conftict there­
with in. th-e cases which hold that it is unconstitutional for the 
Federal Government to attempt to tax the several States or 
their governmental instrnmentalities. (The Collector v. Day, 
11 Wall., 113, 124, 125" 127; United States v. Railroad Co., 17 
Wall,. 322, 327; Pollock v. Farmers' Loan & Trust Co., 157 U. S., 
429, 584; South Carolina v. United States, 199 U. S., 437, 453.) 
The ratio decidendi of these authorities is not based upon any 
express limitation upon the Fede-ral taxing power, for the grant 
of power is unlimited, but solely upon the ' nece sary implica­
tion ' ·which arises out of our dual and Wed-eral system of gov­
ernment and 'the great law Qf self-preservation,' whieh the. 
States are entitled to invoke against efforts tending to bring 
about their ultimate destruction. As Mr. Justice Nelson said in 
The Collector v. Da.y, supra: 

"'The General Gevernment and the States, although both 
exist within the same territorial limits, are separate and ills­
tinct .sovereignties, aeting separately and independently of each 
other, within their respective spheres. * * * Such being the 
separate and independent condition of the States in our co-mplex 
system, .as .recognized by the Constituti-on, and the existence of 
which is so indispensable, that, without them, the Genera-l Gov-. 
e-rnment itself would di8appea1· from the famt..1y of nations, it 
would seem to follow, as a reasonable if not a necessary conse­
quence, that the means and instrumentalities employed !or 
carrying on the operations of th€ir governments, for preserving 
their existence, and fulfilling the high and responsible duties 
assigned to them in the Constitution, should be left free .and 
unimpaired, should not be liab-le to be crippled, much less de­
feated by the taxing power of an<>the-r government. * * * 

" ' If the mea-ns and instrumentalities employed by that gov· 
ernment to carry into operation the powers granted to it are, 
necessal'ily, an-d, for the sake of self-preservation, exempt from 
taxation by the States, why are n<>t those of the States depend­
ing upon their reserved powers, for like reasons, equally exempt 
from Federal taxation? Their unimpaired existence in the one 
case is as essential as in the other. It is admitted that there 
is no express provision in the Constitution that pl"ohibits the 
General Government from taxing the means and instrumentali­
ties of the States, nor is there any prohibiting the States from 
taxing the means and instrumentalities of that Goyernment( 
In both cases the exempUon re:;ts upon necessary implication, 
·and i-& upheld by the great la1.0 of self-p1·eset"Vation; as any g(}'IJ­
ermnent, whose 1neans employed in eondtteting its operations, if 
subject to the control of a1wther and distinct government, cm~ 
e:cist onlt; at t1te merc-y of that f}{)'Vernment.' 

"If, however, Article V of the Constitution authorizes amend­
ments directly withdrawing poUce powers from the States, which 
their -necessarily implied right of self-preservation may, never­
theless, n<>t resist, it would be baseless to argu-e, as did the 
court in The Collector -v. Day, that the existence of the States 
is indispensable under ouT constitutional system, for th-e States 
then would have th~ir being ' only at the mercy of ' the Congress 
and the legislatures of three-fourths of the States. 

"Certainly until the present controversy arose no jurist or 
statesman would have eonceived it possible that under our Gov­
ernment the several States of the Union constituted destructible 
sovereignties. Even during all the bitterness and high feeling 
preceding the Civil War, the independent sovereignty and in­
destructibility of the States were not challenged. In 1860 the 
Republican nati<>nal convention which nominated Lincoln wrote 
the following decl-aration into its platform (Congressional 
Globe, 38th Cong.., 1st sess., p. 2985) : 

H 'Resolved, That the maintenance inviolate o-f the rights of 
the State, and especially the ri-ght of each State to order and: 
control its own domestic institutions according to its own judg. 
ment exclusively, is essential to that balance of power on which 
the perfection and enduranee of our political fabric depends.' 
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"~\.nd in his first inaugural address President Lincoln, refer-. 
ring to thi · declaration, said ·: 

" ' I now reiterate these sentiments. * * * I understand 
a IH"Oposed amendment to the Constitution has passed Congress 
to thE' effect that the Federal Government shall never interfere 
with the domestic institutions of the States, including that of 
per~·ons held to service. :.* * * Holding such a pro\ision to 
now be implied constitutional law, I have no objection to its 
being made express and irrevocable.' 

';The .pre ·ervation of the State go\ernments was one of the 
chief concerns of the framers of the Constitution. In ·numer­
ous instances during the debates in the various constitutional 
conventions this clearly appears. The following extracts from 
Elliot'~ Debates (vol. 2, pp. 304, 309; vol. 4, pp. 53, 58) illus­
trate the spirit of the conventions: 

" 'Mr. HAMILTON. The State government are essentially 
necessary to the form and spirit of the general system. A.s 
long, therefore, as Congress have a full conviction of this neces­
sity, they must, even upon principles purely national, have as 
firm an attachment to the one as to the other. This comi.ction 
can never leave them, unless they become madmen. · While the 
Constitution con.Unues to be 1·ead, its princ-iples l~nou:n, the 
States m·ust, by et:e-ry 1·ationa-l man, be considered as essential, 
component parts of the Un,ionJ· and the-?"efore the idea of sacr'i­
ficinu the former to the latte-r is 1choTly inadmissible. * t; * 
The gentlemen are afraid that the State governments will be 
abolished. But, sir, their existence does not depend upon the 
law of the United State·. Congress can, no more aboUsh the 
State governments than they can dissolt·c the Union. The 
whole Constitution is repugnant to it. 

"' 1\fr. !REDELI .. I heartily agree with the gentleman that if 
anything in this ConstUution tended to annihilation of tlle 
State gCYVernment, instead of exciting the adm,i-ration of any 
man, it ought to excite the ·resentment and execration . . No such 
wiclced intention o7.tgllt to ue suffered. But the gentlemen 1.1.'110 
fot7necl the Constitution ha.d no such object-; nor do I think 
there is the least ground for that jealousy. The -very exist­
ence of the ·General Go\"ernment depends on that of the State 
go'"ernments. 

" Mr. DADE. ::.\Ir. Chairman, a consolidation of the States 
is &'lid by some gentlemen to haYe been intended. * * * If 
there were any seecls in tl!is Constitutio·n, which might, one day, 
tJrodu.ce a consolidatio-n, it would, sb·, 'with m.e, be an. in­
superable objection. I am so perfectly convinced that so ex­
ten ·i\"e a country as this can never be managed by one con­
solidated government. The Federal Convention were as well 
conYinceu as the l\Iembers of thi Hou ·e that the State gov­
ernments were absolutely necessary to the existence of the 
Federal Government.' 

"Under the contention of the defendants, howeyer, Article V 
of the Constitution does contain not only the ' seeds,' but the 
plain means to 'produce a consolidation,' the \ery outcome 
which all those responsible for the instrument so strongly de­
nounced as impossible and not intended. 

"A scholarly and exceptionally competent historian, George 
Ticknor Curtis, treating of this subject in his work on the Con­
stitutional History of the United States (Vol. II, pp. 160, 161), 
expressed himself as follows : 

"'The ninth and tenth amendments are in themselves express 
fu-ndamental provisions, fixing immutably the rese1·ved rights of 
the States. If three-fourths of the States were to undertake to 
repeal them or to remove them from their place in the founda­
tion · of the Union, it would be equivalent to a I'e\olution. There 
would remain nothing but the dominant force of the three­
fourths of the States, and this would soon end in a complete con­
solidation of the physical force of the Nation, to be followed by a 
different system of government of a despotic character. 

"'It seems to me,·therefore, that while it is within the amend­
ing power to change the framework of government in some re­
spects, it is not within that power to depri\e any State, without 
it own consent, of any rights of self-government which it did 
not cede to the United States by the Constitution or which the 
Constitution did not prohibit it from exercising.' 
. "It should, moreover, be remembered that the issue now 
before the court embraces within itself a menace or portend of 
mischief even more fur-reaching than that which is in\"olved in 
the attack upon the present right of local self-government of 
the States-the same principle which would uphold the amend­
ment in suit is fraught with menace to the existence of the Fed­
eral Government itself. If the power to amend contained in 
Article V of the Constitution is unlimited, it would support an 
amendment practically destroying the Federal principle or em­
powering the States to tax the instrumentalities of the Federal 
Government, or an amendment to deprive the Congress of essen­
tial l(>gislative powers, which might involve the praetical e.x· 

tiriction of the 'perpettial' and 'more perfect Union which the · 
people erected! It is inconceivable that both the Nation and 
the States may to all practical intents have theil' fundamental 
characte·rs changed or destroyed whenever it please· two·-thirds 
of the Houses of Congress and t11ree-fourths of the legislatures 
of the States, which latter may readily represent only a minority 
of all th~ people of the United State~ . The po. sibility of any 
sueh outcome should condemn any rule that would permit it. · 

"It is submitted that the establishment and recognition in the 
Constitution of the two Governments, Federal and ."tate, plainly 
implies that neither shall be permitted to de ·troy the other, anu 
that the State power shan not be exerted to overthrow the 
Federal Gon~rnment, nor the Federal power to impair the ex­
istence of the States. (In his lectures on the Constitution of tlie 
United States, Mr. Justice :!.\Iiller said (pp. 24, 412) : 'While the 
pendulum of public opinion has swung wHh much force away, 
from the extreme point of State .rights doctrine, there may be 
danger of its reaching an extreme point on the other side. In 
my opinion, the just and equal observance of the rights of the 
States and of the General Government, as defined by the present 
Constitution, is as necessary to the permanent prosperity of our 
country and to it existence for another century as it has been 
for the one who e close we are now celebrating. >'; ~; * The 
necessity of the great powers conceded by the Constitution origi­
nally to the Federal Government, and the equal nece sity of the 
autonomy of the States and their power to regulate their domestic 
affairs, remain as the great features of our complex Govern::. 
ment.') (South· Carolina v. United States, 199 U. S., 437, 451, 

-452.) That, consequently, the States must be preserved, not 
as mere electoral and ·administrative districts of a unified and 
consolidated National Government, but as true local, self-govern­
ing sovereignties, inviolate and indestructible members of a 
dual, and not a consolidated, system of government, and with a 
permanent and ·effectual reason for being, namely, the possession 
of the power and the right to exercise fore\"er the functions of • 
internal, local self-government. 

"It is no answer to these contentions to urge that the conse­
quences of destruction herein refHred to are not reasonably, 
to be apprehended; that tlle various governmental authorities 
must have confidence in each other; and that smch mutual con- · 
fidence wlll tend to bring about governmental harmony. If we 
indulge iu any such idea, we shall be merely ·hutting our eyes 
to ordinary human motives and weaknesses and ·forget that 
the struggle for pov;rer is the natural law of existence. If once 
it be decreed that the reserved power of the States may be in­
vaded and that how far the invasion shall proceed is merely a 
question of policy and discretion, the struggle will ne\er end until 
the States have been stripped of the last vestige of their substan­
tial powers of local self-government. Usurpation always com­
mences with loud and plausible' protestations of good intentions 
and large promises of moderation and assertions that the en­
croachment will be limited and go no further. This line of 
argument, however, was long ago refuted by Chief Justice Mar­
shall in McCulloch t'. Maryland ( 4 Wheat., 316, 327, 431). It 
.was there also argued that unlimited hostile power on the 
.part of the States ueed not be apprehended if the several States 
and the Nation would only have "confidence" in each other. 
But Chief Justice Marshall rejected the contention, saying: 

" ' But is this a case of confidence? W imld the people of any 
one State trust those of another with a power to control the 
most insignificant operations of their State government? We 
know they would not. Why, then, should we suppose that the 
peqple of any one State should be willing to trust those of 
another with a power to control the operations of a government 
to 1\hich they ha\e confided their most important and most 
-valuable interests? * * * This, then, is not a case of confi-
dence, and we must consider it as it really is.' · 

" Perusal of the Constitution itself will show that, as Chief 
Justice Chase declared in Texas v. White, supra (7 Wall., 700, 
725), 'The Constitution in all its provisions looks to an inde­
structible Union, composed of indestructible States.' Every 
article contains at least one provision specifying some attribute 
of independent sovereignty as belonging to the several States. 

" Section 2 of Article I contemplates an elective State legi ·­
lature; section 4, a State legislature capable of regulating 
elections; section 8, a State militia with officers appointed by 
State authorities, and a State legislature empowered to consent 
to the sale of State lands to the Federal Government; section 
9, a State government with discretion over the migration and 
importation of persons, and section 10, a State government 
which, but for the prohibitions in that section, would have 
power to make treaties, wage war, enact every. species of legis­
lation, and lay every conceivable kind of tax. Section 1 of 
Article II looks to a State and a State legislature able to ap­
point presidential electors, and section 2 refers to the ' militia 
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of tlte se,·eral States.' Article III deals with States capable of 
having controversies with each other and with third parties, 
of such a nature as to require judicial action, and also deals 
with States capable of ha,ing citizens of their own. Section 1 
of Article IY has in view States having public acts, records, 
anll judicial proceedings; section 2, States with systrms of 
criminal justice, laws regulating the rights of persons, execu­
tive authorities and citizens possessed of privileges and im­
muniti~s derived from their respective States; section 3, new 
States to be taken into 'this Union' in the future, and sec­
tion 4. States having and maintaining under ' this Union a re-­
pul>lican form of go\ernment,' with legislathre and executive 
authorities charged with the duty of preserving order and 
saf ty within · tlle States. Article VI speaks of State judges 
administeri11g the law 'in e>ery State,' and of legislative, 
jmlicial, and executive State officers. 

' The second amendment refers to the militia of a free State; 
the tenth, to States with reserved powers; the eleventh, ·to 
State· so sovereign that individuals may not even sue them 

ithout their consent; the fourteenth, to citizens of the States, 
to ele-ctive and appointive State officers of every kind and State 
debt.· and State moneys; the fifteenth, to the right to vote 
within the States, and the ~ewnteenth, to elective State legis­
latures and to executive authority in such States. 

"Iu Article V of the Constitution, State legislatures are 
specifically referTed to as part of the machinery or agencies 
expressly erected by the Constitution for its amendment. But 
if the police power can be entirely withdrawn from the States 
by con.·titutional amendment, they will thereafter need no legis­
l~tures at all, since they may then no longet· have anything to 
legislate about; and the machinery intended· by the Constitu­
tion to be forever available for amending it might in that 
e,· nt no longer exist, and the Constitution thu. · thereafter 
cease to be amendable. The form mar then remain but the 
substance will have vanished. 

"Again, Article V in its proyiso 'that no State, without its 
con.;ent, shall be depri\ecl of its equal suffrage in the Senate,' 
necessarily implies and requires the continued existence . of the 
States, for otherwise their equal suffrage. in the Senate could 
oe destroyed with them ; and further implies that the States 
shall at all times exist as bodies capable of ~onsenting-in other 
word , as autonomou ·, self-go,erning sovereignties. The same 
view · are expressed as follows in Tucker's work on the Con­
stitution of the United States (Yol. I, pp. 323-32-1) : 

" 'The provjsion which fixed in-evocably the equir)ollency of 
each State in the Senate, unless such State surrender._ it by its 
separate consent, is clear evidence that no change in this respect 
cnn be made but by a new compact, to which each State, as a 
distinct factor, must be a party. It pro>es the continuing and 
perpetual independence of the State as a primordial political 
particle, in order to its own protection against the '!:OX ma jori­
tatis, whether of population or of States. It proves more. If 
the State was not to be preserved as an equal in sovereignty, 
despite a difference in population, there is no assignable reason 
for thus shielding its equality in the Senate against all action 
but at its O\Vn will and at its own consent. * * * 

"'From this review it is obvious that, without the continuing 
existence of States and State go\ernments de jure and de facto, 
the Federal Government itself would cease to be. * .~ * 

"'If the States in their full autonomy as independent bodies 
politic are pulled down the Federal Samson ·would be destroyed 
amid their ruins.' 

"It i~ no answer to these contentions to urge that the tenth 
amendment, which expressly reserves the police powers to the 
States, is after all but an amendment and as such may be 
altered like any other provision or amendment. The tenth 
amendment stands upon its own peculiar ground. It is, in fact, 
but the expression of matters implied in the original Co:ustitu­
tion, and it added no power to the States and subtracted none 
from the Federal Government. (United States t' . Cruikshank, 
92 U. S., 542, 552; Wilkinson v. Leland, 2 Pet., 627, 637; Loan 
Association v. Topeka, 20 Wall., 655, 662-3.) If it did not exist 
the contentions herein urged would, nevertheless, have the 
same force and effect, and its amendability is, therefore, to be 
determined not by the mere fact that it is termed an amendment 
but by its intrinsic nature. In other words, if the principle 
which one of fJ?.e first 10 amendments announces is of the very 
essence of free republican goyernment or of om· dual form of 
government to such an extent that changing it would be sub­
verting our governmental system, then it is not a proper subject 
of amendment by means of the agencies provided in Article V 
of the Constitution. (State v. Keith, 63 N. Car., 140, 144; Eason 
v. State, 11 Ark., 481, 491.) Thus, the provision guaranteeing 
due process of law is plainly so vital to free goyernment that it 
may not be destroyed, but the pt·o\ision against self-incrimina-

tion or indictment by a granu jury m:1y well be regarded a · 
standing on a different footing. _ 

"The guaranty rendered express oy the tenth amendment is 
of vital obligation and was necessarily recognizeu and approved 
by every State when it entered into the Union, which can only 
remain a true Federal union so long as the se,eral States retain 
the powers which that amendment ex:pres ly reserves. '-Vith the 
subject matter of that amendment substantially altered or de­
stroyed, 'we may remain a free people, but the Union will not 
be the Union of the Constitution.' (Coyle ·v. Oklahoma, ~1 
U. S., G59, 580.) 

"It has been suggested that the proceedings in the Federal 
Constitutional Convention of 1787 afford support for the de­
fendants' construction of Article V of the Constitution (see 
l\ladison's Notes, Farrand, vol. 2, pp. 62~1), but investiO'ation 
will dispel whatever doubt these proceedingN may tend to ~:eate. 
It is reported that (id.)-

'· 'Mr. Sherman expressed his fears that three-fourths of the 
States might be brought to do things fatal to particular States, 
as abolishing them altogether or deprh'ing them of their equal­
ity in the Senate. He thought it reasonable that the proviso 
[in the amending clau ·e of the proposed Constitution] in favor 
of the States importing slaYes should be extended so as to pro­
\ide that no State should be affected in its internal police or 
deprived of its equality in the Senate. * * * _ 

"'Mr. Sherman moved, according to his idea above expressed, 
to annex: to the end of the article a further proviso "that" no 
State shall without its consent be affected in its internal police 
or depri,ed of its equal suffrage in the Senate.'' 

"' 1\Ir. 1\I_\DISON. Begin with these special provisos, and every 
State will insist on them for their boundaries, export·, etc.' 

"And thereupon the phrase concerning the internal police of 
the States was omitted, while the phrase concerning the equal 
suffrage of the States in the Senate was retained. 

" Of course, if the latter provision had been stricken out the 
equality of the States in the Senate could have been changed 
whenev.er two-thirds of the Houses of Congress and three-fourths 
of the legislatures of the States so desired, because such an 
equality is not indispensable to a free or republican or federal 
form of government any more than is equality of representation 
in the House of RepresentatiYes. If Senators were apportioned 
to the State.· ns -are Representatives, neither the essence nor 
spirit nor the fundamental pririciples of our Government would 
oe affected. To preserve equality in the Senate, therefore, it 
\Ya. · ab olutely neces ·ary tl1at the amending clause of the Con­
stitution should be expressly qualified to that effect. 

"But the police powers of the States, their right to exist anu 
to be immune from the efforts of some of the other States 'to 
do things fatal to particular States, as abolishing them alto­
gether,' wet·e clearly implied in the Constitution, as Chief Jus­
tice Chase declared in Texas t'. White (7 Wall., 700, 725). The 
power of amendment was plainly 1mderstood not to apply to 
them. It was, therefore, quite unnecessary to write these fun­
damental implications into Article V. As Madison pointed out, 
if once that course had been entered upon every implicati'On 
would have had to be counteracted and set out in express terms 
in the article, and no useful purpose be served, but, on the con­
trary, the large 1isk would have been incurred of omitting some 
that were important. That was what he meant, and all that he 
meant, when he declared-

" ' Begin with the e special proyisos, and c<ery State will 
in ist on them, for their boundarie , exports, etc.' 

" It is reasonably certain that the Constitution would ne\er 
have been adopted if any re ponsiole member of the Federal 
Convention had so much as intimated that Article V was in­
tended to authorize the debasement and ultimate destruction -
of the States at the will of some of them {)nly. Consequently, 
even if Madison, at the secret sessions of the Federal Conven­
tion, had entertained ideas to the. cont:I·ary, that would be im­
material. The people acted upon the piain meaning of tile 
instrument, and intended no such result as i::; urged by the 
defendants in the case at bar ; and as the people reasonably 
read the Constitution, so should it be enforced. (Cooley on 
Constitutional Limitations, 7th ed., pp. 101-102; 1\Iax:well 'V. 
Dow, 176 U. S., 581, 601-602; State v. St. Louis & S. W. Ry. 
Co., 197 S. ''·· 1012, 1013 (Tex.) ; Alexander t'. People, 7 Colo., 
155, 167.) 

"It is, howeyer, perfectly clear that Madison hlm-·elf be­
lieved that the so,ereignty of the States was fully protected 
by the implications apparent upon the face of the Constitution­
indeed, that it was inviolable. In No. 43 of the Federalist, 
which has long been attributed to him, he wrote the following 
concerning the amending clause of the Constitution (Ford·s ed.,­
pp. 291-292): 
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" ' The exception in favor of the equality of suffrage in the 
Senate was probably meant as a palladium to the residuary 
sove1·eignty of .the States, implied and secured b1.J that principle 
of represe'ntation in one branch .of the legislature.' 

"And in the thirty-ninth number of the Fe<leralist Madison 
again described the States under the Constitution (before there 
was any tenth amendment), as follows (id., p. 251): 

" ' Its jurisdiction-that is, that of the Federal Government-­
extends to certain enumerated objects only, and leaves to ·the 
:several tates a re iduary .and inviolable sovet·eignty ovm· all 
other objects! 

"IV. 
"THE £0-CALL.ED EIGHTEENTH AMEND:IIENT HAS NOT BEEN RATIFIED BY 

THREE-FOORTIIS OF THE SEVERAL STATES. 

"Article V of the Constitution provides that proposed amend­
ments thereto 'shall be valid to all intents and purposes * * * 
when ratified by the legislatures of three-fourths of the several 
States or by conventions in ·three-fourths thereof, as the one 
or the other ·mode of ratification may be proposed by Con­
gress.' 

" Congress directed that the so-called eighteenth amendment 
proposed by it should be ratified by the acti9n of the legisla­
tures of the -states, not only providing to that effect in the 
proposing re olution but .expressly declaring in section 3 oi 
the so-called amendment itself -that it should be inoperative 
unless '_ratified as .an amendment to the Constitution by the 
'legislatures of the several States, as provided in the Consti­
tution,' within seven years. We are not, therefore, concerned 
with any question of :ratification by conventions in the States, 
but olely with the validity ·Of -the alleged ratification of the 
proposed amendment by the legislatures of the several States. 

' Three Btates-New Jersey., Rhode Island, and Connecticnt­
'have not ratified the amendment. In the remaining States the 
legislative as emblies, called ,by various names, have given their 
. .approval to the amendment. In 19 of these States, however, 
the people in their respective State constitutions (the following 
are references io the apposite constitutional provisions in those 
States: South Dakota, art. 3, sec. 1, p. 1256; Oregon; .art. 4, 
-sees. ~ and 1a, p: 1154; Nevada, art. ~9. sees. 1, 2, and 3, p. 899; 
-Montana, art. 5, sec. .1, _p. 819; Oklahoma, art. 5, sees. 1-8, 
:p. 10'97 ; Maine._ art. .31, sees. 1, 16-20, p. 607 ; Missouri, art. 4, 
sec. 57, p. ·785; MiChigan, art. 5, sec. 1, p. 688; .Arkansas, art. 5, 
..sec. 1, JJ. 93 ; Colorado, art. 5, sec. 1. p. 195 ; Arizona, art. 4, sec. 
1, p. 58 ; California, art. 4, sec. 1, p. 123 ; Ohio, art. 2, sees. 
J.-1g, p. 1060; Nebraska, art. 3, sec~. 1-1d, .P· 850; Washington, 
art. 2, sec. 1, p. 1443; North Dakota, art. 2, sec. 25, p. 1022; 
l\Iississippi, art. 4, sec. 33, .Hemingway's .Annotated Code, 1917, 
p. 1.51; Utah. art. 6, sec. 1, p.1355; Massachusetts, art. 48, subd. 
J., of amendments. The constitutions of Maryland, art. 16, p. 
652, and New :1\Iexico, art. 4, .sec. 1, p. 939, :provide only for 
the referendum and not for the initiative. Tlle argument under 
this point, however, applies to .those States as well as to the 
others mentioned. The foregoing page . references are to Kettle­
borough on 'State ·Constitutions,' unless otherwise indicated. 
TP.e constitutional provisions above referred to will be found 
in Appendix: II to this brief) have .reserved to themselves 
the right to enact practically e.very Jdnd of legislation-with 
some minor exceptions-upon their own initiative, and also 
an equally comprehensi've right to requiJ.·e the .referep.ce to 
them elves of almost all the enactments of their several legisla­
th-e assemblies for rejection or approval at the polls. That is 
to say, in each of these States the initiative and referendum 
have left the electors of the State in effectual possession of 
continuous and permanent lawmaking power, not merely equal, 
but ·superior, to that of the houses of the legislative ·assemblies 
themselves. It is plain, therefore, that in the jurisdictions 
where the initiative and referendum prevail-and, indeed, even 
in the jurisdictions -where the referendum alone obtains-the 
electors of the State are in truth and effect a branch of the 
legislative power, endowed with at least as much ,authority 
as the official legislative assembly itself, and yet in none of 
these States has there been any attempt to submit the eight­
eenth amendment to the electors of the State, exce_pt in ,Ohio, 
where the proposed amendment has been rejected at the polls. 
(Proceedings looking to a referendum upon the so-called eight­
eenth amendment have been taken in~ States, viz., Arkansas, 
California, Colorado, Maine, Michigan, Missouri, Nebraska, 
Nevada, New 1\Iexico, Oklahoma, Ohio, and Oregon.) 

"A typical illustration of the manner in which the legislative 
power of the State is apportioned in the jurisdictions above 
referred to is contained in the following extract from section 1. 
of article 5 of the constitution of Michigan : 

"'The legislative power of the ·State of 1\Iichigan is vested 
in a senate and house of representatives; ·but the people reserve 
to themsW.ves the power to propose legislative measures, reso-

1utions, and laws; to enact or reject the same at -the polls 
independently of the legislature; and to approve or reject at 
the polls any act passed by the legislature, except acts making 
appropriations for State institutions and to meet deficiencies 
in State .funds. * * * 

"''The second power reserved io the people is the referendum. 
No act passed by the legislature shall go into effect until 90 
days after the final . adjournment of the se ·sion of the legis­
lature which passed such act, except such acts making appro· 
·priations and such acts immediately necessary for the preserva· 
tion of the public peace, health, or safety, as have been given 
immediate effect by action of the legislature. 

"'Upon presentation to the secr·etary of state within 90 tlay.s 
after the final adjournment of the legislature of a petition 
certified to as herein -provided, as having been signed by quali· 
fied electors equal in number to 5 per cent of the total vote cast 
for all candicl.ates for governor at the last election at which 
a governor was elected, asking that any act, section, or part of 
any act of the legislature be submitted to the electors for ap­
proval or rejection, the secretary of state, after canvassing 
such petition as above required, and [if] the same is found to b~ 
signed by the requisite number of electors, shall submit to the 
·electors for approval or rejection such act or section or part 
of any act at the next succeeding general election ; and -no such' 
act sha1l go into effect until and unless approved by a majority; 
of the qualified electors ·voting thereon. ' 

•• 'Any act submitted to the people by either initiative or 
-referendum petition -and approved by a majority of ·the votes 
cast thereon _at any-election .shall take effect 10 days after the 
date of the official declaration of the :vote by ·the secretary of 
state. No act initiated or adopted by the peoj>Ie shall be sub­
ject to the veto power ofi:he governor.' • 

" In States havillg constitutional _pt·ovisions substantially ··as 
above, the legislative power conferred upon and possessetl bY. 
the nominal State legislature is hardly more than ,tentative iU: 
character, and the electors of the State are in .fact the legis~ 
lature, or the only aepartment thereof -possessed of .supreme 
and ultimate power. :With inconsequential exceptions, no per· 
manent legislation ca.n have any force and effect in those 
States unless the elector-s thereof are ··willing to accept it or 
acquiesce in it, and practically nothing that llas their approval 
can be kept off the statute books if they see fit to call into play; 
their initiative power. ' 

" There can 'be no doubt of the constitutionality of such a 
tlistribution of legislative power within a State. The Con titu­
tion does not 'Prescribe any requirement for tlle internal struc­
ture of a State government other than that it shall be repub­
lican in -form ; and, tmder our system of government, the right 
to decide w.hat is or is not a republican form of government is 
exclusively ve3ted in the political branches of the National 
Government. (Luther v. =Borden, 7 How., 1. ; 'Pacific Telephone 
Co. v. Oregon, 223 U. ·S., 118; Mountain Timber Co. v. 'V'aSh­
ington, 243 ·U. S., 219, 234.) Since .Representatives and en­
a tors from all the States in question have been duly received 
and seated in Congress and now constitute a part of it, it is 
patent that the legislative department of the National Gov­
ernment views those States as possessing republican forms of 
government; and since the executive department of the -:National 
Government is every day having deal.in.c""S with ·them as dulY. 
constituted States, it must be equally apparent that · that de~ 
partment Of the Federal Government regards them as organ­
ized and functioning in accordance with the requirements ot 
the "Federal ·Constitution. 

" So long a-s a republican form of government is maintained, it 
is obvious that it is immaterial to the Federal Government how 
the State arranaes or distributes the machinery i'or its own local 
government. ~he right of a State to have wbatever me.ans or 
instrumentalitie of local government it deems fit i , indeed, a:s 
clear as its right to enact measures of local elf-aovernment in 
accordance with its 9wn peculiar wishes. 'Both of these powers 
are wholly reserved to the States in the tenth amendment. 
(State ex rel. Davis v. Hildebrant, 94 Ohio Stat. 154, 161-2, 
affirmed, 241 U. S. 565.) It is entirely competent-and 'it always 
has been-for a State to establish the commis ion form of gov­
ernment for jtself and -to vest in such commission all or any of 
the powers of government, or to _provide for a legislature with 
one, two, three, or even more, houses or branches. It is the right 
of the peop1e of a State to abolish the legislative assembly en­
tirely n.nd to enact all laws upon their own initiative; or to cre­
ate a legislative assembly and .require that the mea UTes enacted 
by their representatives or agents shall only be tentatively laws 
a.nd subject to final approval or rejection. by the electorate at the 
.polls. In such a case the electorate of the State ls a. part of the 
legislative ·pow~r and of the legislature of the State ·in the 
truest sense, since it alone has general, supreme, and tllti-
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mate legislative power. In such a jurisdiction it would be im­
pos. ible for the legislative assembly to enact a prohibition stat­
ute ot· to repeal one, if the electorate were opposed. The latter 
alone could say finally and conclusively whether such a condi­
tion ~hould prevail in their State as the law. 

"Tbt:>se considerutions make it imperative to determine whether 
in referendum and initiative States the legislative assemblies 
can do an act which necessarily must fundamentally and per­
lll[tnt-ntly affect and alter the law and public policy prevailing 
therein. without any recourse to or respect for the will of the 
re~pective electorate·. That an amendment to the Federal 
Coustitution affects the law prevailing within the States is too 
}Jlnin to wurrnnt discussion. Article VI of the Constitution 
it~elf declares that the Constitution 'shall be the supreme law 
of ll•c· land.' :1ml that 'the judges in every State shall be bound 
therel>y, anything in the constitution or laws of·any State to the 
contrary notwithstanding,' and, in the case of such an amend­
ment as the eigllteenth amendment, which is in and of itself 
met·e sumptuary leg-Llatiou directly aimed at the regulation 
of the conduct of life by every individual in the country, that 
asp ·t of the matter is peculiarly clear. 'Ve are thus necessarily 
leu to the inquiry, What is the meaning of the term 'legisla­
ture~' in Article V of the Constitution, which requires a pro­
vo. eU constitutional amendment to be 'ratified by the l~gisla­
tun's of thre>e-fourths of the se>eral States'? 

"Of course, the Constitution being a written instrument, 
meaning doe::; not alter, and the word 'legislatures' useu 
therein must now benr the same interpl·etation that would 
han· been placed thereon by the framer . (Dred Scott -v. Sand­
ford.. 19 How., 393, 426; South Carolina ·v. United States, 199 
U. :::;., 437. 4-:18.) A ·, lloweYer, the Constitution was not made 
for a day but was intended to embrace 'vithin its provi ions the 
eutire durntion of our national existence, however long that 
mi~hl be (Martin 1:. Hunter's Lessee, 1 "·heut., 304, 326; Yc­
( 'ulloeh r. l\rarylanu, 4 Wheat., 316, 413; Cohens -v. \irginia, 
G Wheat., ~64, 387), it is manifest that, 'as change come in 
~o ·ial and political life it eml>races in its grasp all ne'v con­
£1ition. · wllich are within the scope of the powers in terms con­
ff'rrell ·therein (South C<.Lrolina t'. United States, 199 U. S., 437, 
4-18). and that it wou Ill certainly not be permissible ' to read 
into tlte [Constitution] a nolumus mutare as against the law­
mukiug IJO\Yer' of a State. (Noble State Bauk 1·. Haskell, 219 
F . .' ., 104, 110.) Yet it i all l>ut inevitable that ·uch a conse­
que!I('C of rigid inadaptability to new condition shoulll follow, 
if it l>e true tlmt the legi:slatures, 'vhich may lawfully act upon 
propo:·ed con titutional amendment~, are only the bicameral leg­
.islati\·e assemblies of the ... ·ta tes, as the defendants claim. For 
it is lllllllifest that a State 'IYhich had deemed it proper to abolish 
its l(;>:..dslative assemuly in its own intere 't 'vould then be wholly 
inc:tp<ll'ituted from either adopting or rejecting a proposed con­
stitul ional amendment which Congress, in its discretion under 
Artide Y, had seen fit to direct should be ratified by the legis­
latures and not by conYentions in the several States. An out­
('Olll(> which would leave it within the uncontrollable power of 
Cougress to prevent any State possessed of a lawful and consti­
tutiounl form of government from having a >oice in the decision 
of wllut shall be the supreme law of the land is certainly to be 
deprecated and avoided if possible. That it is possible to avoid 
any .·uch conclusion is elf-evident, since it i only necessary to 
coustt·ue the word 'legislatures' in Article V as not limited 
exl'lu:-:ively to the formal IegislatiYe assemblies of the several 
Stutes. but as intended to refer to the repository of legislatiYe 
110wt>r therein, whate>er that may be and ho,vever called, and all 
the pu rt~ thereof. 

' 'uch a con truction of the Constitution but carries out its 
priwary intention and i not inconsistent with what the framers 
may l>e deemed to have had in contemplation. The word 'legis­
latur ' could not haYe signified a bicameral body to them. They 
must hav-e known that a legislativ-e assembly of but one house 
exL'tPd, or hatl shortly before ex:-lsted, in Connecticut, Rhode 
L'lall tl, mu.l Pennsylvania. (Connecticut did not adopt a con­
stitution until 1818, when for the first time its legislati>e de­
partnwnt became bicameraL At the time of the formulation of 
tlt(' Fetlernl Constitution it was operating under a charter 
granted in 1GG~ by Charles II, which it had converted into a 
con!-ititntion by an act of its assembly in October, 1776. {John­
ston'.· Connecticut, ell. 16; Thorpe, Yol. I, p. 531.) Rhode 
lslantl did not adopt a constitution until1842. In 1787 the legis­
latiYe power was in a single house. (Charter of Rhode Island 
and ProYic.lence Plantation, 1G63; Thorpe, Yol. VI, pp. 3211, 
321~.) The constitution of Pennsylvania was adopted in Sep­
teutber, 1776, and section 2 of its 'plan or frame of government' 
proYided for but a single legislative body. (Thorpe, Yol. Y, pp. 
30 2- 3084.) In fact. the New Jersey plan for a Federal con­
stitution provided, according to Madison, for but a single legis-

lative body. (Larned, Vol. V, pp. 3297-3298.) The framers cer­
tainly looked upon the people of the States as the source of all' 
governmental power in the se>eral States and upon the legislative 
assemblies as merely their creatures or agents. (Cohens v. 
Virginia, G ·wheat., 264, 389.) Indeed, most of the State consti­
tutions of that day were explicit upon that score. (See, for ex­
ample, Bill of Rights adopted by members of the Yirginia 
House of Burgesses in 1776, sec. 2; constih1tion of l\Ias. achu­
setts, adopted 1780, arts. 4 and 5 {Thorpe, Vol. III, p. 1890) ; 
constitution of New Hampshire, effecti>e 1784, arts. 7 and 8 
(Thorpe, Vol. IV, p. 2454) ; constitution of New York, adopted 
1777, art. 1 (Thorpe, Vol. V, p. 2628) ; constitution of PennsylYa­
nia, adopted 1776, arts. 4 and 14 (Thorpe, Vol. V, pp. 3082-3084) ; 
constitution of Maryland, adopted 1776, arts. 1, 4, and 5 of 
'declaration of rights' (Thorpe, Vol. III, pp. 1G8G-1687) ; consti­
tution of North Carolina, adopted 1776, arts. 1, 2, and 18 of 
'declaration of rights.' (Thorpe, VoL V, pp. 2787-2788) ; constitu­
tion of Georgia, adopted 1777, art. 1 (Thorpe, Vol. II, p. 778). 
See also 'Vare v . Hylton, 3 Dall., 199, 223.) The founders of 
our Government could, therefore, llave seen no legal impropriety 
or deterrent in a State creating for itself a legislature of three 
houses (Was not the council of revision provided for in the 
New York constitution of 1777 (art. 3, Thorpe, Yol. V, p. 2628), 
in effect tile germ of a third. house of the State legislature?) 
with the electorate constituting practically the third house. 

"While, of course, it is improbable that they conceived of tile 
fully lleveloped. machinery of the initiativ-e and referendum, as 
we have them to-day, it is, ne>ertheless, true that the genesis of 
both of these legislatiye processes appears in the early history 
of our country. In se>eral instances the royal charters granted 
to the Colonies provided that a legislati>e body in the Colonies 
should be empowered to make laws, but that such laws should 
be subject to be annulled by the source of the charter powers. 
{Article 1\ of the Ortlinances of Virginia (1621) pro>ided in 
part: 'That no law or ordinance, made in the said general a.·­
sembly, 8hall be or continue in force or validity, unless the same 
shall be solemnly ratified and confirmed in a general quarter 
court of said company here in England and so ratified be re­
turned to them lm<ler our seal.' The charter to the Massachu­
setts Colony .granted by William and l\Iary in 1691 provided 
in part that: 'In ca. e we, our heirs, or successors, shall not 
within the term of three years after the presenting of such 
orders, laws, statutes, or ordinances [enacted. by the colonial 
legisluture] signify our or their disallowance of the same, then 
the said orders, laws, stah1tes, or ordinance~ shall be and con­
tinue in full force and effect.' (Thorpe, YoL III, p. 1883.) [Tile 
capitalization, spelling, and punctuation of the foregoing have 
ueen n;wdernized herein.]) Here is clearly the precursor of the 
referendum. And in some of the early State constitutions the 
right of the people to assemble and consult together and to in­
struct their representatives was distinctly asserted. (The con­
stitution of Pennsylvania (1776), art. 14, pro>ided 'that the 
people have a right to assemble together to consult for their 
common good, to instruct their representatives,' etc. (Thorpe, 
Vol. Y, pp. 3082-3084.) The constitution of Maryland (1776), 
art. 5, provided ' that the right of the people to participate in 
the legislature is the best security of liberty and the foundation 
of all free go>emment.' (Thor'I)e, VoL III, pp. 1686-1687.) 
'l'he constitution of North Carolina (1776), art. 18, of the 'dec­
laration of rights,' is the same ns the Pennsylvania pro>ision 
quoted aboYe. (Thorpe, Vol. V, pp. 2787-2788.) In August, 
1789, the House of Representatives of the First Congress debated 
the advisability of addin~; a clause similar to the one in the 
Pennsylvania constitution to the Constitution of the United 
State . (Annals of Congress, Gales & Seaton's ed., 733-747.) 
The proposition to this effect was, howewr, defeated.) Plainly 
the e proYisions fore. hadowed the latter-day initiatiYe. 

"The founders indisputably realized that the people in the 
seYeral States had the right and the power to circumscribe the 
functions of their respectiye State legislatures so as to sub­
ject any action of a legislature to· popular >ote, and that conse­
quence naturally followed from the conviction, which all of 
them must have had, that the people of the States were the ex­
clusive squrce of governmental power in their respective States. 
(Chisholm '!.-'. Georgia, 2 Dall., 419, 471; Yan Horne's Le see -v. 
Dorrance, 2 Dall., 304, 308.) The Ne·w England town-meeting 
system of go>ernment prevailed when the Constih1tion was 
adopted, was familiar to Tirtually every enlightened citizen of 
the time, and was a perfect illustration of local government 
conducted lmder and by direct legislation. (People ex rel. 
l\:letropo1itan St. lly. Co. v. Tax Com'rs, 174 K. Y., 417. 432; 
In re Pfahler, 150 Calif., 71.) The makers of the Constitu­
tion may perhaps not have been able to envisage in full detail 
the highly complicated initiativ-e and referendum systems of 
to-day; but, in the light of what then prevailed, no· one can rea-

• 



_6034 CONG::I~!ESSION AL ·RECORD·-SEN ATE. .APRIL 23, 

s?nabfy _as. ert that if trume systems had: been la_id before-them . tive I)O~r as i~s Iegfslati.ve. assembly; in ot1iet"" WOI'ds, it was 
tliey would have declared them at vanance_ with any, ot the· not derued that m t.cuth and effect the electorate of Oregon was 
fundamental' conception& of the. republican. or cons.tibl.tional. an essential part of. the 'legislature.' of the State within the 
system they were creating. Tlie framers had beheld Iegisla- intent and meaninK of·tha:t term· in .A:rticle·V of the Constitution. 
tures .wi:tl'l but a single house,. as-in Connecticut, and the-prospect ~o one can reasonably doubt that unde·r the Oregon- constitu­
af beholding legislatures of· three bodies-the: third and supreme ~ the elector.ate-- of .the _State retains virtually an the legisla­
house of which would be tlta elec.to-rate itself-can. not reasonably tive power as 1ts legislative assembly;. in other words it was 
be declared to have been beyond. their ken. not denied that in truth and effect the electorate of Ore;..on was 

" The Federal Constitution did not de.fihe the- nature, c.ompasi- an essential part ot the 'le.gislatm:e' of the State witlun the 
tion, authority, or function. o:t the 'legislatures:' of. the States intent and meaning of that term. in Article V of the Constitution. 
upon whom power was c.onferred in Article V. The Constitution. No one can reaso.n.a.bly doubt that under the Oregon: consti~ 
left the State legislatures- precisely where it found them-ex:- tution: the- electorate o:f the State retains virtually all the legi.sla· 
clusi-velyunder the control ofthe.people of the respective States. tive powel1 in its own: hands. The question herein is whether 
Wli~ therefore, the fi·amers. used the term' legislatures' in Ar- under such. circumstances, the electorate of the State is riot ~ 
ticle V, they were employing it in its. broadest sense to denote part ot: the 'legislature,' who-se ratification Article V of the 
the legislative instrumentalities by which the legislative power Constitution requires. It. it is, its assent must be procured: 
o:f. a State might be e~ressed in the several States at any time It may be true, as: the Oregon court has hei.d, that the present 
during the future life of the Nation. The all-pervading pur- machinery in the State is not a.dap.ted to that purpose. But 
pose wn.s to have the people of the State express their will as tlui.t merely renders it the duty of the legislature in Oregon to 
to changing the. fundamentar Iaw of tlie.. Nation. It is their will erect adequate statutory processes for the purpose, unless it 
that was intended to govern, and they are to express- that will wishes- to remain disabled from acting upon proposed amend:. 
through the legislative department o:f. the respective State gov- ments- to the Federal Constitution~ 
ernments which they have established. (Of course, if Congress "Tlle controlling inquiry, therefore, under this head is as to 
provided that ratification should be by; conventions in. the several what constitutes a. 'legislature' within the. meaning of Article 
States, such specially chosen bodies would have a direct mandate V of the Federal Constitution. It has been asserted that it 
from the- people of the States, and thus presumably record their consists solely o.f the legislative assembly of the State lllld 
will in the action they took .. ) But how that department should that no State.. can limit the authority of any such representative 
be constituted, how it should act, when it sli.ould act,. what con- body. But it is submitted that in those States where the initia· 
ditions sliouid ue imposed before its ac.tion hecame effective-- tive or the referendum or both are in general use, the ' legisla­
an these- matters were left by the-Constitution to the States to ture' of the State embr.aces the electorate as well, since the 
settle according to. their. pleasure. elec.tora:te- is- indisputably vested with a substantial part of the 

There is a body of discriminating and carefully considered legislative powe1: of those States.. Upon this contention the 
authority wliich supports tliese views. (State ex rei. Sclirader Oregon case above cited did not pass. · Neither has any other 
v. Polley, 26 S. Dak., 5; State- ex. rei. Davia v. Hildebrant, 94 authority held to the contrary of our views, except the advisory 
Oh. St.,. 154,. affirmed, 24-1 U. S., 565; State ex rel. 1\lullen v. opinion of the- justices in Maine. 
Howell, 181 Pac., 920 (Supreme Court of Washington) ; State ex "It would surely be illogical to argue, as was done in the 
rei. Hopltins v. Amsbury, district cour.t Lancaster County, Nebr., court below; that amending the- Federal Constitution is not 
:M"orningy judge, Aug. 18, 1919 ;- Hawke v. Smith, Supreme legislating in any sense. The cases ordinarily cited for this 
Court of Ohio, Sept. 30, 1919, affirming court of common proposition hold no such doctrine_ All that is intended to be 
pieas, Franklin County, Dillon, judge, June 19-, 1919; Carson v. declared in those cases is that '-the general as embly in 
Sullivan,. circuit court, Cole County, Mo., Slate, judge, no opinion.; amending the constitution, does not act in the exercise of its 
article b;y Everett P. Wheeler, CentraL Law Journal, l\1ay 19, ordinary legislative a.uth:ority. (State v. Cox, 8 Ark., 436, 44.3; 
1.919; Law Notes, July;,.1919, p. 62.) It would unduly extend the Hollingsworth v. Virginia, 3 Dall., 378, 381n.) Amending the 
discussion. to set forth here adequate extr.acts from- the foregoing Federal Constitution is certainly not ordinary legislation, an~ 
authorities·; but the pertinent passages of some of them have consequentlv, it does not require many things-generally required 
been printed in Appendix I to this brief. The opinions quoted of the usual legislation, as, for example, the assent or veto of 
from are exhaustive, well reasoned, and learned to an. excep- the Executive. But inasmuch as th.e process goes to the crea­
tional degree.. · tion of the fundamental law in each State, it is necessarily 

"It may be urged that the correct construction of the refer- lawmaking_ Precisely because it is a legislative activity­
enduro provisions: in the States renders them inapplicable. to ·a although- nat ordinary legislation-it has been intrusted ex­
proposed. amendment to the Federa:l Constitution.. El.ven if that elusively to those branche~ of. the Federal and State Govern­
were true-and there is s-trong authority to the contrary (see, ments whose function it is to formulate the laws-. The whole 
e. g., the cases referred to above)-it is beside the- point. The matter has been. lucidly discussed in Hawke v. Smith, decided 
primaxy question is- n{)t whether the State referendum provi- in the Supreme Court of Ohio on September 30, 1919, as yet 
sions embrace Federal constitutional amendments within their unreported, as follows: 
terms, but whether tho.se provisions. (either with or without the- " ' The. functions conferred in different parts of the Federal 
initiative provisions in the particular State} render the elec- Co~tntion upon. the- legislatureS' of the States are manifestly 
torate such a part of the- legislative body of the State- as to dual in their nature. For example, in the election of United 

• constitute them in e:ffe.et a third house- of the 'legislature-' of States Senato.rs by the legislatures- of the several States, as 
the State within the meaning of Article V of the Constitution, provided by the Fedexal Constitution, until' the recent- am-end­
and thu.& make their assent necesBary to due and legal rati.fica- ment, the legislature acted as an electing power. It was not 
tion by the State of a- }!ronosed amerrdment to the National: understood to be legislative and in States in which the· governor 
Constitution. If the referendum provisions: o.f a given State had the veto power over legislation that power did not apply 
embrace proposed Federal constitutional amendments, that- in the matter of electing Senators. The legislature represented 
means that in the State in question there now exists adequate the State in a manner similar to that in which the Electoral 
machinery· for submitting the matter to the electoJ:ate. If, College represents it in the choice of President. On the other 
however, such referendum provisions do not in terms apply to hand; the power conferred upon the legislatures in section 4 
proposed Federal constitutional amendments, that merely indi- of .Article L of the Federal Constitution, which confers power 
cates a present want of due instrrimentalities for procuring an.. on the legislature of each State to prescribe the ' times, places, 
expression of. the will of the people on the question in hand, and and manner of holding elee:tio.ns: for Senators and' Representa­
renders it in.cumbent upon the State to enact such measures as tives,' is- purely legislative, and, as already pointed out, in the 
may be req_uisite. toward that end. Inasmuch as section 3 of th~ exercise of that power all the legislative machinery of the­
proposed amendment allows: seve-n years. fo.r ratification. by the. State was. called into action in the performance of that State 
several States, it is apparent that there is plenty of time for legislative duty. 
the creation of an orderly procedure in. every initiative and "It is true, as argued by- counsel f01: plaintiff in error, that 
refeTendum State for the purpose. of enabling the respeetive...elec- under Article V the State participates in an act which amends 
torates thereof to pronounce their judgment on the proposed. the Federal Constitution,.and in that sense performs a Federal 
Feder-al constitutional amendment in suit. function. But it .does.-:not~follow that by the word' legislature' 

"Such cases as Herbring v. Brown (190 Pac., 328 (Oreg.)) in that section a. ... corpug.-designatus is meant. It participates in 
are not in conflict with these contentions. It was held in the the making-of: the ·fundamentallaw and its act is legislative in. 
Herbring ca.se that the existing provisions of the- Oregon ·ret- character.· The:.making of_ the Constitution is the highest func­
erendum laws were not applicable to a proposed amendment to tion of. legislation. That being so~ it follows that in the exer­
the Federal Constitution. It was not held, however, that under- ci.se of:. this legislative fnnc.tion of ratification, the makers of 
the initiative -and referendum provisions in force in that State: the FederaL~ Constitution contemplated. that alL of the agencies­
the electorate ''as not the repository of at least as much legisla- provided by the State for legislation should be empowered to 
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net in accordance with the provisions made by the State at the 
time the action on the ratification sh.ould be taken; and that 
the word 'legislature' in Article V is used in that sense. (The 
suggestion of the Ohio Supreme Court that the word 'legisla­
ture' in Article V of the Constitution may not have the same 
meaning as the same word in a different context in other por­
tions of the Constitution, is clearly correct. (See, e. g., Texas -v. 
White, 7 Wall. 700, 721.) This consideration makes pointless 
the fact that the ' legislature' referred to in other parts of the 
Constitution connotes merely the legislative assembly of the 
State.) 

"It has been suggested that this decision is distinguishable 
becnuse tlle Ohio constitution expressly provides for referring 
proposed amendments to the Federal Constitution to the elec­
torate. But no such distinction exists. If the 'legislature' 
which may ratify a proposed amendment is the legislative 
ns etnbly alone, if only that body is intended by the word 
' legislature ' as used in Article V of the Constitution of the 
United States, then manifestly no action by the State or the 
Congress can change the force and effect of the Constitution of 
the United States. It is only because the word ' legislature' in 
Article V signifies, not solely the legislative assembly of a State, 
but the repository of legislative power therein, that the provi­
sion in the Ohio constitution can have any force and effect 
whatever. 

·• The impr-opriety of permitting the legislative assembly of a 
State, in which the initiative or referendum prevails, to act 
upon a proposed amendment to the Federal Constitution to the 
exclusion of the electorate of the State, is emphasized in the 
case of such a State as 1\Iissouri. By section 3 of Article II of 
its constitution it is expressly provided as follows : 

" ' As the preservation of the States and the maintenance of 
their governments are necessary to an indestructible Union, and 
were intended to coexist with it, the legislature is not authorizect 
to adopt, 11or tviU the people of this State ever assent to any 
amenctment or change of the Constit1ttion of the Unitect States 
uhich may in anywise impair the right of weal self-government 
belonging to the people of this State.' 

"A clearer prohibition against ratification by the legislative 
assembly of any such amendment as the eighteenth amendment 
to the Federal Constitution, it would be difficult to express. 
Ne-vertheless, the legislature of Missouri saw fit to give its 
assent thereto, although it could, of course, not have been 
unaware of the fact that the 'change of the Constitution of the 
United States,' which the proposed amendment intended, would 
clea.rly 'impair the right of local self-government belonging to 
tile people of the State.' See State ex rei. Mullen v. Howell, 
181 Pac., 920, 922 (Wash.), quoted in Appendix (I), where the 
nature of the amendment is discussed. 

"In another State, where, however, the referendum and initi­
ative do not obtain, the plain will of the people, as expressed 
in the fundamental law, was likewise flouted by the legislative 
assembly. Section 19 of article 16 of the Florida c-onstitu­
tion provides that-

"' No convention or legislature of this State shall act upon 
any amendment of the Constitution of the United States pro· 
posed by Congress to the several States, unless such conven­
tion or legislature shall have been elected after such amend­
ment is submitted.' (Tennessee has a similar constitutional 
provision. It appears to have been complied ~ith there.) 

"But the Florida Legislature, although only in part elected 
after the so-called eigllteenth amendment was proposed by 
Congress in December, 1917 (see Florida constitution, art. 3, 
sees. 2 and 3, and art. 7, sec. 2), nevertheless undertook to 
ratify the amendment on December 14, 1918, in clear violation 
and defiance of the c-onstitution of the State. 

" It follows from these premises that in 22 States of 
the Union (exclusive of the three which have not ratified the 
amendment) there has been only an apparent, but not in fact 
a valid, ratification of the so-called eighteenth amendrrient, and 
that, consequently, it can not yet be deemed to be a part of 
the Constitution of the United States and enforceable as such 
by the Congress and the several States. 

"V. 
"THE FOREGOI::'\0 CO~TENTIONS PRESENT JUSTICIABLE QUESTION'S. 

"A. 

"In final analysis, the decisive inquiries considered in this 
brief are whether or not the so-called eighteenth amendment 
is authorized by the Constitution, and whether or not it has 
been ratified in accordance with the express requirements of 
the Constitution. The court is called upon to determine 
whether there are not two implied limitations upon the right 
to amend the Constitution, namely, (1) that no amendment 
shall in its primary and essential nature constitute mere legis-

lation as distinguished from a constitutional provision, and 
(2) that no amendment shall directly and substantially tend 
toward the destruction of the right of the several States to 
local self-government. The court is further called upon to deter. 
mine whether the amendment has been duly ratified by the 
requisite number of 'legislatures ' of the several States, in 
view of the fact that it was not submitted to the electorate in 
the States where the electorate has the initiative, or referen­
dum, or both, in respect of State legislation. In other worgs, 
the questions raised call upon the court to construe and enforce 
impliect and express limitations of the Constitution upon the 
power to amend under Article V. This is plainly a judicial 
function. 

" It is argued that the inquiry concerning the invalidity of 
the so-called eighteenth amendment presents not a judicial, but 
~lely a political question. A consideration of the nature of 
the plaintiff's contentions, however, should at once disclose that 
this objection is untenable. The plaintiff's claim is that the 
so-called amendment and the act of Congress enacted there. 
under destroy its valuable business and property, and that they 

.do so without constitutional authority or due process of law, 
inasmuch as the so-called amendment was adopted in violation 
of the limitations implied and inherent in Article V of th~r 
Constitution. Of course, what is implied in the Constitution is 
as effectually a part of it as what is expressed therein (Ex parte 
Yarbrough, 110 U. S., 651, 658); and if the limitations above 
contended for do in truth inhere in the Constitution and thus • 
qualify and limit Article V, they must be accorded the same 
force and effect as if they were in e:A."J)ress terms contained in 
that article. The court is, therefore, in the case at bar onlY. 
called upon to construe Article V of the Constitution and to de· 
termine whether the plaintiff's rights have been unconstitution· 
ally invaded. That is an ordinary judicial controversy involv-' 
ing a justiciable question over which the courts clearly have 
jurisdiction. (United States v. Lee, 106 U. S., 196, 208-9; 
Philadelphia Co. v. Stimson, 223 U. S., 605, 619; Koehler & 
Lange v. Hill, 60 Iowa, 543, 623--4; Hammond ·v. Clark, 136 
Ga., 313; 12 Corpus Juris, p.t880 and cases cited.) 

"It is, of course, plainly the duty of the courts 'to say what 
the law is.' Marbury v. Madison, 1 Cranch, 137, 176; The 
Federalist, No. 78 (Ford's ed.), p. 521. For that reason 
it is necessarily their duty to determine the constitutionality, 
of a statute; and, for the same reason, it must be their duty 
to decide what is in law and in fact a part of the Constitution. 
Ellingham v. Dye, 19 N. E., 1., 21 (Ind.). How else can they 
know, declare, and enforce only what is the law and nothing 
else? In Cohens v. Virginia, 6 Wheat., 264, 384, Chief Justice 
Marshall declared that-. 

" ' The judicial power of every well constituted governn1ent 
must be coextensive with the legislative and must be capable 
of deciding every judicial question which grows out of the 
Constitution and laws. If any proposition may be considered 
as a political axiom, this, we think, may be so considered.' 

"And in Hollingsworth v. Virginia, 3 Dall., 378, 381, 382, this 
court actually considered and determined whether the eleventh 
amendment to the Constitution had been validly adopted. 

" The argument in opposition to the so-called eighteenth 
amendment that it tends toward the destruction of the right of 
the several States to local self-government and distinctive exist­
ence does not change the otherwise justiciable nature of the 
controversy. The authorities sustaining the principle announced 
and enforced in The Collector v. Day (11 Wall., 113) conclu­
sively dispose of this suggestion. That leading case held that 
a Federal ta~g act was invalid because it purported to tax 
a governmental instrumentality of a State, and the ground of 
the decision was, not that there was any express constitutional 
provision to that effect, but solely the 'necessary implication' 
derived from the Constitution and 'upheld by the great law of 
self-preservation' (at pp. 125, 127). If the case at bar pre. 
sents only a political controversy, then The Collector ·v. Day 
and the well-considered authorities following it were wrongly 
decided, because in them substantially the same contention as 
is here put forward was not only entertained as a ju'sticiable 
question but approved and enforced. 

"The case of Georgip. v. Stanton (6 Wall., 50) does not in 
any wise conflict \vith the foregoing contention. It would, in­
deed, be curious if it did, since the opinion of the court in that 
case and in the later case of The Collector v. Day were both 
delivered by Mr. Justice Nelson. In Georgia v . Stanton the 
State sued to enjoin the carrying out by the defendants of the 
so-called 'reconstruction acts,' which Congress had passed after 
the Civil War in order to establish a republican form of govern­
ment in the- rebel States. The duty to secure to the States a 
republican form of government and the right to decide what 
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kin<l of State government is republican in form are exclusively 
"Vested in the political departments of the- Federal Govern­
ment. (Luther v. Borden, 7 How., 1; Pacific Telephone Co. v. 
Oregon, 223 U. S., 118; l\1ountain Timber Co. v. Washington, 
243 U. S., 219, 234.) The validity of the reconstruction acts 
was consequently not open to question in the courts; and the 
defendants in Georgia v. Stanton were acting under laws which 
the legislative department of the Government had a right to 
pass and the courts no right to review; and the suit was, 
therefore, one not maintainable, not only as involving a political 
question but as in effect a suit against the United States itself. 
(Oregon v. Hitchcock, 202 U. S., 60, 68-69.) The present suit 
is against officers specially charged with the enforcement of an 
act of Congress which is alleged to be unconstitutional, and 
which the courts have the right and the power to declare to 
be unconstitutional. (Philadelphia Co. v. Stimson, 223 U. S., 
605, 619.) 

Nor is there anything novel in the nature of the questions dis­
cussed in the preceding points of this brief, for questions quite 
similar in character haYe been repeatedly before the courts and 
have been adjudicated as ordinary justiciable questions. Thus, 
for example, in Eason v. State (11 Ark., 481, 491) and State v. 
Keith (63 N. C., 140, 144) constitutional amendments purport­
ing to nullify essential parts of the bill of rights were held 
invalid nnd unauthorized because of the necessary implications 
deemed by the court to arise out of the constitutions there 

• under consideration operating to forbid amendments of such 
a nature; and in Knight v. Shelton (134 Fed., 423, 426) and 
Koehler & Lange v. Hill ( 60 Iowa, 543, 603) constitutional 
amendments were likewise held void by the courts for failure 
to comply with express conditions prescribed in constitutions 
for their amendment As stated by a learned court after an 
exhaustive review of the point (McConaughy v. Secretary of 
State, 106 Minn., 392, 409) : 

"'The authorities are practically uniform in holding that 
whether a constitutional amendment has been properly adopted 
according to the requirements of an existing constitution is a 
judicial question.' • · 

"The opposite view, as Chief Justice Day pointed out in 
Koehler & Lange v. Hill, supra, in effect amounts to a declara­
tion-

" 'That the provisions of the Constitution for its own amend­
ment are simply directory and may be disregarded, with im­
punity; for it is idle to say that these requirements of the Con­
stitution must be observed, if the departments charged with 
their observance are the sole judges as to whether or not they 
have been complied with.' 

" See also the reasoning in Bott v. Secretary of State, 63 N. J. 
L., 289, and Oakland Paving Co. v. Hilton, 69 Calif., 479. 

" It would certainly be vain for a constitution to declare or 
imply limitations upon the power to amend it, if those limita­
tions could be transgressed at will by the very persons who were 
intended by the people to be restrained and confined within fixed 
or prescribed limits. Any such doctrine would empowei· agents 
of the Government or of the people to exceed their authority at 
pleasure. As the authorities cited disclose, the weight of judi­
cial opinion has regarded the question whether an amendment 
to a State constitution has been duly adopted as involving an 
ordinary judicial inquiry. It would seem, therefore, neces­
sarily to follow that the same conclusion is a fortiori correct in 
respect of an amendment to the Federal Constitution. Amend­
ments to the Federal Constitution have so far been solely the 
work of delegated agents, namely, the Houses of Congress and 
the legislatures of the States; the people as such have not been 
consulted. It ought, consequently, to be a justiciable question 
whether these agents have or have not transcended their limited 
authority. Where State constitutions are amended the proposed 
amendment is in every instance submitted to the people to pass 
upon. In such cases .it might be proper to view the limitations 
upon the power to amend State constitutions merely as directory 
and to regard the vote of the people as corrective and conclu­
sive; but, nevertheless, as we have seen above, even amendments 
to State constitutions, directly voted upon by the people of the 
States, ha....-e been held null and void when they conflicted with 
any of the express or implied constitutional lin)itations upon 
the amending power. 

" It should further be borne in mind that the question is not 
whether a constitution is valid. A court organized and hold­
in()' office under a constitution is not to be considered author­
ized to decide whether that constitution exists. It owes its 
very existence and whatever authority it has to that constitu­
tion; it is sworn to uphold that very instrument; the case 
which would raise any question of the validity of the consti­
tution could only come before it under the self-same constitu­
tion, and, therefore, both the court and the parties should not 

be heard to repudiate the existence of that constitution. A 
decree of a court that a constitution was illegal ·in toto might 
operate to leave no lawfully constituted authority in power 
and remit the people to a state of anarchy. None of these con­
siderations, which might render wholly political and nonjus­
ticiable the question whether the government and its constitu­
tion are lawful, is in any wise operative in the case at bar. 
The plaintiff is but seeking to uphold and enforce the Consti­
tution of the United States and its limitations and provisions. 
There is, therefore, no vestige of similarity between such a 
case as this and those controversies illustrated by authorities 
like Luther v. Borden (7 How., 1), which involves questions es­
sentially political and nonjusticiable in their character. 

"An effort was made by counsel in the court below to distin­
guish the cases which had held void constitutional amendments 
not adopted in accordance with the procedure prescribed in a 
State constitution from a case in which it · was objected that 
the attempted amendment was of such a nature as not to be 
a legitimate or authorized subject of a constitutional amend­
ment. The former was conceded to present a justiciable con­
troversy; the latter, it was contended, did not. The distinction, 
however, is quite untenable. It ex-alts requirements of a consti­
tution having to do with matters of mere form over require­
ments in the same instrument governing the most serious mat­
ters of substance. If one essential limitation of a constitution 
may be regarded as more binding than another, it is manifest 
that one relating to substance should take precedence over one 
relating merely to procedure. But the argument in question 
attempts to reverse this obvious relation, and affords judicial 
protection to matters of form, while denying any right to the 
COUl'ts to protect even the most momentous requirements of 
substance. As might be expected, such a contention is without 
support in authority; and, indeed, as stated above, was ruled 
to the direct contrary in Eason v. State (11 Ark., 481, 491). 
See, also, Ellingham v. Dye (19 N. E., 1, 21), where it was said 
that-

"' The power to determine and declare the law covers the 
whole body of the law, fundamental and ordinary; the latter 
being those law's which apply to particulars and are tenta­
tive, occasional, and in the nature of temporary expedients. 
Whether legislati'L'e acti()n, is void for want of power in that 
body, or because the constitutional forms or conditions have 
not been followed or have been violated, may become a judicial 
question, and upon the courts the inevasible duty to determine 
it falls. And so the power resides in the courts, and they ­
have, with practical uniformity, exercised the authority to de­
termine the validity of proposal, submission, or ratification of 
changes in the organic law. Such is the rule in this State.' 

"B. 

"Equally untenable is the contention that the proclamation of 
the Acting Secretary of State of the United States, announcing 
the due ratificat.ion of the amendment, has rendered non­
justiciable in the courts the question of the validity and due 
adoption of the alleged eighteenth amendment. 

"The foremost fact to bear in mind in connection with this 
contention is that the Constitution of the United States does 
not provide for any finding, determination, or even notice of 
an amendment by the Secretary of State or any other officer. 
Article V merely declares that an amendment which has been 
duly proposed 'shall be valid to all intents and purposes, 
as part of this Constitution, when ratified by the legislatures of 
three-fourths of the seYeral States.' By the express declara­
tion of the Constitution, therefore, only an amendment which 
has actually become such in truth and in law is provided for, 
and not an amendment which some ministerial or legislative 
officer believes or declares to have validly become a part of the 
Constitution. Thus, an amendment which had been duly ratified 
by the legislatures of three-fourths of the States would auto­
matically become part of the Constitution despite the fact that 
a Secretary of State might refuse to announce it becau e he 
erroneously believed the ratifications to be defective for some 
reason. No court would hesitate to disregard his error of law 
or fact under the circumstances supposed. Likewise, the action 
of a Secretary of State in proclaiming that nn amendment was 
in effect, when it had not yet been ratified by the requisite 
number of States, or when it had not yet been ratified by all 
the houses of the legislature in the requisite number of States, 
would have to be regarded as a nullity. Any other result would 
mean that amendments could be made to the Constitution only 
if they won the approval of the Secretary of State. Such an 
interpretation of the fundamental law is plainly erroneous. 
To refuse an injured party the right to call the action of the 
Secretary of State jnto question in the courts would be, to all 
practical intents and purposes, refusing to uphold the Constitu-
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tion and permitting it to be nullifiea at will by a mere minis­
terial officer. 

" This very amendment and what has been done under i.t dis­
close the soundness of this view. The officers of the Federal 
Government have assumed or declared that the eighteenth 
amendment became law on January 16, 1919, when the requisite 
number of States are supposed to have ratified it, and thus be­
came enforceable on January 16, 1920, according to its terms. 
But, as the court will perceive on reading the proclamation of 
the A.cting Secretary of State, the only date mentioned therein is 
January 29, 1919. The Secretary does not so much as refer to 
.January 16, 1919, and if his declaration or finding were neces­
sary or could be effective for any purpose, it is plain that this 
amendment could not be properly regarded as law by anyone 
prior to January 29, 1919. The reason, however, why no one 
can logically argue for such an outcome is obvious. It is merely 
becuuse the Constitution itself in Article V has in mandatory 
terms provided that an amendment' shall be valid to all intents 
and purposes as part of this Constitution,' not when so found or 
declared by the Secretary of State or anyone else, but solely 
'when ratified by the legislatures of three-fouTths of the several' 
States, or by conventions in three-fourths thereof, as the one or 
the other mode of ratification may be proposed by the C~mgress.' 

" The Constitution having provided the ci.rcn.mstances under 
which an amendment shall become effective, ot course Congress 
may not add to or detract from them. Otherwise, Congress 
would have power to override or nullify the Constitution. It 
follows that even if there were a statute remitting to the Secre­
tary of State the right conclusively to determine whether a pro­
posed amendment was in force and effect, it would be a m{!re 
nullity. But there is in fact no such statute. . Section 205 of 
the Revised Statutes does not even purport to vest any such 
authority. It merely provides that-

"' Whenever official notice is received at the Department of 
State that any amendment proposed to the Constitution of the 
United States has been adopted, according to the provisions of 
the Constitution, the Secretary of State shall forthwith cause 
the amendment to be published in the newspapers .authorized 
.to promulgate the laws, with his certificate, specifying the 
States by which the same may have been adopted, and that the 
same has become valid, to all intents and purposes, as a part of 
the Constitution of the United States.' 

"Accordingly, the Secretary of State may give notice only 
when an amendment in fact ' has been adopted according to the 
provisions of the Constitution,' and not otherwise ; and even 
then may only certify, not that he now finds or declares the 
amendment to be valid, but only that because theretofore duly 
adopted, ' the same has become valid,' etc. The Secretary of 
State, in acting under section 205 of the Revised Statutes, is 
performing a ministerial and not a judicial function, and if he 
errs, it must be manifest that/ his errors, whether of fact or 
law, are binding on no one and may be corrected by the courts. 

" There is an unbroken current of authority which supports 
the e views. (Hawke v. Smith, Court of Common Pleas, 
Franklin County, Dillolb J., June 1.9, 1919, affirmed by the 
Ohio Supreme Court, September 30, 1919; McConaughy v. Sec­
retary of State, 106 Minn., 392, 408-414; Knight v. Shelton, 
134 Fed., 423, 438-440; Bott v. Secretary of State, 63 N. J. L., 
289.) In Hawke v. Smith, supra, the court dealt with the pre­
cise question herein involved, and held that the proclamation 
of the Acting Secretary of State ' of course, has no legal force 
or effect ' upon the case. The same view has recently been 
expressed by District Judge Rudkin in the matter of Dillon, 
u_ S. D. C., N. D., Calif., January 27, 1920, who said: 

" ' The promulgation of a constitutional amendment under 
section 205 is no more essential to its validity than is the pro­
mulgation of an act of Congress under the preceding section, 
and the former is no more the _beginning of the amendment 
than the latter is the beginning of the law. For, notwithstand­
ing the requirement for promulgation, it is universally recog­
nized that an act of Congress takes effect and is in force from 
the date of its passage and approval, and a constitutional 
amendment is likewioo in full force and effect from and after 
its ratification by the r{!quisite number of States.' 

"In the well-considered case of McConaughy v. Secretary of 
State, supra, the court, after an extensive review of the authori­
ties, said: 

" ' The recent case of Rice v. Palmer, 78 Ark., 432, 440, 
pre ented the identical question which we have under consid­
eration. In reference to the contention that the Constitution 
intended to delegate to the Speaker . of the House of Repre­
sentatives the power to determine whether an amendment had 
been adopted, and that the question was politic~, and not 
judicial, the court observed : H This argument has often been 
made in similar cases to the courts, and it is found in many 

dissenting opinions, but, with possibly a few exceptions, it iS 
not found in the prevailing opinion." ' * * * 

" ' There can be little doubt that the consensus of judicial 
opinion is to the effect that it is the absolute duty of the 
judiciary to determine whether the Constitution has been 
amended in the manner required by the Constitution, unless a 
special tribunal has been created to determine the question; 
and even then many of the courts hold that the tribunal can 
not be permitted to illegally amend the organic law. There is 
some authority for the view that 'When the Constitution itself 
creates a special tribunal, and confides to it the exclusive power 
to canvass votes and declare the results, and makes the ·amend­
ment a part of the Constitution as a result of such declaration 
by proclamation or otherwise, the action of such tribunal is 
final and conclusive. It may be conceded that this is true when 
it clearly appears that such was the intention of .the people 
when they adopted the Constitution. The right to provide a 
special tribunal is not open to question; but it is very certain 
that the people of Minnesota have not done so.' 

" It must, therefore, be manifest that the Constitution of the 
United States does not make the Secretary of State or any 
other nonjudicial body a special tribunal to determine whether 
the Constitution has or has not been amended; and it is equally 
plain that section 205 of the Revised Statutes does not purpor:t 
to do so. But even if it did, it would be of no effect; the 
Constitution can not be validly amended except in compliance 
with its own provisions, both those expressed and those implied. 
It is the duty of the courts to say what the Constitution means 
and requires, and it is elementary that Congress can not dero­
gate from the judicial power and vest judicial duties in non­
judicial officers. If, consequently, Congress had attempted in 
section 205 to make the Secretary of State the sole judge of 
the question whether the Constitution had or had not been 
properly amended, its action would be void. So the court de­
clared in Knight v. Shelton, 134 Fed., 423, 439, where the 
following language was used : 

" ' In neither of these acts did the legislature attempt to make 
the decision of the canvassing board conclusive, and for this rea­
son it is unnecessary to determine whether it possessed such 
power, which, in view of the fact that the constitution estab­
lished three departments-the legislative, executive, and judi­
cial-and vested all judicial powers in the judicial department, 
except jurisdiction to determine contests for certain State offi­
cers hereinbefore mentioned, is at least doubtful. To hold, in 
the absence of any express provision in the constitution de­
priving the judicial department of the State of any of the func­
tions which naturally belong to that departm~nt, that the legis­
lature could take away that power would be violative of the 
spirit which pervades not only the constitution of this State, but 
that of every other State of this Union. It would, in effect, 
make that department an inferior, and not a coordinate, branch 
of the Government. The independence of the courts in unhesi­
tatingly declaring acts in conflict with the constitution void, 
and thus reviewing the acts of the legislative department of the 
State, has done more to preserve the blessings of liberty which 
we now enjoy than any other act of any department of the 
Government.' 

'~It is vain to urge that because State ministerial officers 
have transmitted the alleged ratifications of the eighteenth 
amendment by their respective States, the validity and legal 
effect of the action of the States may not be inquired into. 
What is the 'legislature • of a State under Article V of the 
Constitution, or a proper amendment thereunder, are Federal 
questions, the decision of which this court, of course, can not 
abdicate because a ministerial State officer has attempted to 
decide them. Moreover, there is no statutory authority con­
ferred upon such an officer by the States or the United States 
conclusively to pass upon the matter. The considerations above 
urged in respect of the Secretary of State apply with even 
greater force to the State functionaries transmitting alleged 
ratifications. 

CONCLUSION. 

u It is submitted that the destruction of the liquor traffic, 
even if desirable in some aspects, at the expense of ultimately 
subverting our Federal system and local self-government and 
turning our Constitution into a mere code of statutory enact­
ments, of erecting a constitutional precedent which will afford 
legal justification for spoliation and the destruction of repub­
lican government, and of leaving every natural right, whether 
of life, liberty, or property, wholly at the mercy of future con­
stitutional amendment, may be too high a price to pay for even 
the greatest reform, and such a misfortune should not be visited 
upon the people of the United States because a comparatively 
small minority of them are incapable of self-restraint in the 
use of liquor. It may be the duty of government to protect the 
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comparatively few weak and degenerate among the people, but 
it can not be its duty to remedy even an admitted ·evil if such 
remedy necessarily involves laying the foundation for the pos­
sible ultimate overthrow of our Federal system of government. 

"It is, therefore, submitted that the alleged eighteenth 
amendment should be declared to be vgid, and that the decree 
of the court below should be reversed and the plaintiff's motion 
for an injunction pendente We granted. 

" ELrB:u RooT, 
" WILLIAM D. GUTHRIE, 
" RoBERT CRAIN, 
"BERNARD IlERsHKOPF, 

" Of Oo1msel tor Ap]Jellant. 
"'V ASHINGTON, D. 0., ~Uorch 29, 1920." 

'' JN THE S"CPREME CoL"RT OF THE UNITED STATES. 
1
' October Term, 1919. 

"[Christian Feigenspan, a corporation, appellant, v . Joseph r,. Bodine, 
United States attorney for the district of New Jersey, and Charles V. 
Duffy, collector of internal revenue, of the fifth district of New 
.Jersey, appellees. 'o. 788. On appeal from the District Court of the 
United States for the Distl'ict of New Jersey.] 

"BRIEF FOR THE APPEL~ES. 

" This is an appeal from a decree of the district court dismiss­
ing a bill filed by the appellant to enjoin a United States district 
attorney and a deputy collector of internal revenue from enforc­
ing against it the proyisions of the act of Congress of October 
28, 1919 (41 Stat., c. 83, p. 305), known as the Volstead .Act, and 
intended to enforce the eighteenth amendment to the Constitu-
tion. · 

" STATEMEXT OF THE CASE, 

"The appellant, a New Jersey corporation, for many years 
has been engaged in the manufacture and sale of beer. It 
alleges that it has on hand a large quantity of beer, containing 
not to exceed 2.75 per cent of alcohol, which was lawfully manu­
factured prior to the passnge of the Volstead .Act. This beer is 
alleged to b'\ in fact, nonintoxicating, ~d the right is asserted 
to continue to manufacture it. Indeed, the right is asserted to 
manufacture and sell intoxicating beer after the war prohibi­
tion act shall cease to be in effect, plaintiff contending that the 
eighteenth amendment is invalid, and that, when the war prohi­
bition act ceases to be in effect Congress will be without au­
thority to prohibit the sale or manufacture of intoxicating bev­
erages within the State of New Jersey. If mistaken in this 
contention, appellant insi. ts that the Volstead .Act, in so far as 
it prohibits the sale of beer which is not, in fact, intoxicating, 
and in so far as it destroys the value of lawfully preexi sting 
property, is unconstitutional. 

"COXSTITlJTIOXAL PROHSIONS AND STATUTES 1:-lTOLVEO. 

"The pro\ision of the Constitution relating to amendments 
is Article V, which is as follows: 

" ' The Cong1·e s, \\' henever two-thirds of both Houses shall 
deem it necessary, shall propose amendments to this Constitu­
tion, or, on the application of the legislatures of two-thirds of 
the several States, shall call a convention for proposing amend­
ments, which, in either case, shall be valid to all intents and 
purposes as part of this Constitution when ratified by the legis­
latures of three-fourths of the several States, or by conventions 
in three-fourths thereof, as the one or the other mode of ratifica­
tion may be proposed by the Congress: P'rovi4ed, That no Rmend­
ment which may be made prior to the year 1808 shall in any 
manner affect the first and fourth clauses in the ninth section 
of the first article, and that no State, without its consent, shall 
be deprived of its equal suffrage in the Senate.' 

" Section 205 of the Revised Statutes, taken from the act of 
April 20, 1818, is as follows : 

" ' Whenever official notice is received at the Department of 
State that any amendment proposed to the Constitution of the 
United States has been adopted according to the provisions of 
the Constitution, the Secretary of State shall forthwith cause 

• the amendment to be published in the newspapers authorized 
to promulgate the laws, with his certificate, specifying the States 
by which the same may have been adopted, and that the same 
has become valid to all intents and purposes as a part of the 
Constitution of the United States.' 

"In December, 1917, by a vote of two-thirds of each House, 
Congress passed a resolution proposing an amendment to the 
Constitution of the United States as follows ( 40 Stat., 1050) : 

" 'Resol'Ved by the Senate and House of Representatives of 
the United State.s of Amet·ica in Oongr·ess asse-mbled (ttoo-thi1·d.~ 
of each Ho1tse cc;mc·urring t1terein), That the following amend­
ment to the Constitution be, and hereby is, proposed to the 
States, to become \alid as a part of the Constitution when rati­
fied by the legislatures of the seYeral States as provided by the 
Constitution: -

"ARTICLE-, 

"'SECTION 1. After one year from the ratification of this arti­
cle the manufacture, sale, or transportation of intoxicating 
liquors 'vithin, the importation thereof into, or the exportation 
thereof from the United States and all territory subject to the 
jurisdiction thereof for beverage purposes is hereby prohibited. 

"'SEc. 2. The Congress and the several States shall have con­
current power to enforce this article by appropriate legislation. 

" ' SEc. 3. This article shall be inoperative unless it shall have 
been ratified as an amendment to the Constitution by the legis­
latures of the several States, as provided in the Constitution, 
within seven years from the date of the submission hereof to 
the States by the Congress.' 

"On January 29, 1919, the legislatures of 36 of the States 
having ratified the amendment thus proposed, the Secretary of 
State issued his proclamation declaring the same a part of the 
Constitution. Subsequently, the legislatures of nine other States 
ratified, leaving only the States of Rhode Island, Connecticut, 
and New Jersey not ratifying. On October 28, 1919, Congress 
passed the Volstead .Act. Title I of that act was intended to 
secure a more efficient enforcement of the act known as the war 
prohibition act, and to this end provided, among other things, 
that thereafter the term 'intoxicating liquor,' as used in that 
act, should be deemed to include all beverages of the classes 
mentioned containing as much as one-half of 1 per cent of alco­
hol. Title II was to take effect upon the going into effect of 
the eighteenth amendment, and prohibited the sale, manufacture, 
and importation of intoxicating liquors for beverage purposes 
and prescribed penalties to be imposed upon offenders. Section 
1 of Title II contains this provision : 

"'The word "liquor" or the phrase "intoxicating liquor., 
shall be construed to include alcohol, brandy, whisky, rum, gin, 
beer, ale, porter, and wine, and in addition thereto any spirit­
uous, vinous, malt, or fermented liquor, liquids, and compounds, 
whether medicated, proprietary, patented, or not, and by what­
ever name called, containing one-half of 1· per cent, or more, of 
alcohol by volume, which are fit for use for beverage purposes: 
Provided, That-the foregoing definition shall not extend to de­
alcoholized wine nor to any beverage or liquid ·produced by the 
process by which beer, ale, porter, or wine is produced, if it 
contains less than one-half of 1 per cent of alcohol by volume, 
and is made as prescribed in section 37 of this title, and i 
otherwise denominated than as beer, ale, or porter, and is con­
tained and sold in, or from, such sealed and labeled bottles, 
casks, or containers as the commissioner may by regulation 
prescribe.' · 

a THE COXTENTIOXS OF ArrELLANT. 

" The bill as ails the eighteenth amen<lment itself, the Vol­
stead .Act as a whole, and the section of that act defining in­
toxicating liquor. The specific contentions are as follows: 

"1, The eighteenth amendment is not within the amending 
power, because it is mere legislation and not a proper amend­
ment of the Constitution. 

"2. Article V of the Constitution of the United States does 
not authorize an amendment which directly, or in principle, 
tends to impair and destroy the reserved police or governmental 
powers of the se\eral States and their right to local self­
government. 

" 3. It does not appear that two-thirds of both Houses of 
Congress deemed the eighteenth amendment necessary. 

"4. The eighteenth amendment has not become a part of the 
Constitution because it has not been ratified by 36 of the States, 
since in some of the States the ratification of an .amendment to 
the Constitution by the legislature is subject to the referendum 
featm·es of the State constitution. 
· "5. The Volstead Act, if otherwise constitutional, is not in 

effect in New Jersey, because it has not been concurred in by the 
legi lature of that State. .... 

"6. Assuming the eighteenth amendment to be valid, and that 
Cong1·ess. has the power without the concurrence of the several 
States to enact legislation for its enforcement, .the definition 
of intoxicating liquor contained in the Volstead .Act is not ap­
propriate enforcement legislation and is unconstitutional. 

"7. The Volstead Act, as applied to lawfully acquired pre­
ex.isting property, is unconstitutional. 

u THE COXTENTIONS OF THE GOYERNME~T. 

"The Government challenges all of the above contentions and 
insists: 

" 1. The first four contentions present questions which are 
committed by the Constitution to the political branch of the 
Government for determination and are not justiciable questions. 

"2. The eighteenth amendment establishes a fundamental 
rule of law and confers the power to legislate to enforce it, and 
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is clearlv an amendment within the meaning of Article V of the but that instead of ·so doing it had simply established a regula­
Con tittition. tion making it impossible for one State to violate the prohibi-

" 3. Article Y of the Constitution provides the means by · tion laws of another through the channels of interstate com­
which powers which had previously been reser'ed to the States merce. The result was that after the passage of the Webb­
or the people thereof may be conferred upon the Federal Gov- Kenyon law a State could prohibit the transportation into it of 
ernment, and confides to the proposing and ratifying bodies intoxicating liquors from another State when they were to be 
named therein the power to determine the nature and wisdom used in violation of its own laws. (Clark Distilling Co. v. 
of and the method for adopting any amendment to the Constitu- 'Vestern Maryland Ry. Co., 242 U. S., 311.) In other words, 
'tiou except as in said article otherwise provid~d. Congress had the power, if it saw fit, to absolutely prohibit the 

" 4. The passage, by the Yotes of t\vo-thirds of both Houses, transportation into· a State of intoxicating liquors. At the 
of a resolution proposing an amendment, and reciting that same time the State had the right to prohibit such transporta­
tw-o-thirds of each Honse concur therein, establishes the fact tion when the receipt or use of such liquors would be contrary 
that two-thirds of bot)l Houses deem such proposal necessary to its own laws. Later, Congress, by the Reed amendment (39 
wHlJiu the meaning of Article V. Stat., c. 162, pp. 1058,_ 1009), imposed its own prohibition by 

":>. The eighteenth amendment has been ratified by the legis- making it unlawful to transport in interstate commerce intoxi­
latures of three-fourths of the l:;tates. ln ratii'yillg an :lllH::ntl- ' eating liquors irito any State whose laws forbade the manufac­
ment to the Federal Constitution the legislature of a State per- tm·e o-r sale of such liquors for beverage purposes. Thereafter 
forms a function and exercises a power expressly conferred upon a shipment ·of liquor into such a State would be a violation 
it by the people of the United States through the Constitution both of the Federal law and the State law. Congress, of course, 
of the United States, and this power can not be abrogated, al- had plenary power to prohibit or regulate the liquor traffic in 
teretl, restricted, or conditioned by any provisions of a State law the District of Columbia and the Territories. 
or a State constitution. "This was the state of the law when the eighteenth amend-

" 6. ':Phe second section of the eighteenth amendment confers ment was proposed. The first section simply provides that the 
upon Congress the power to legislate for the enforcement of sec- manufacture, sal~. transportation, importation, or exportati.on 
tion 1. The passage of an appropriate enforcement act ~Y Con- of intoxicating liquor for beverage purposes is prohibited 
gres.· makes the act a law, and no concurrence of the legislature throuo-hout the United States. Standing alone, this merely 
of the State is necessary to render it effective throughout the establlshes a fundamental rule of law to which all legislation. 
entire United States. either by Congress or the legislatures of the States, shall be sub-

" 7. In order to efiectiYely enforce tlJe prohibition again~t ject. It leaves the liquor traffic within a State subject to the 
jntoxicating liquors Congress had ample power to adopt _the police power of that State, but impo~es upon the exercise of 
definition contained in the Vol ·tea<l Act as a means -appropriate that power, in regulating the tt·affic. the condition that manu­
to such enforcement. . • . . facture, sale, or transportation for beverage purposes shall not 

" . The Vo1st~ad Act IS an exercrse of tlJe poll~e pow~r, aJ?U. be made lawful. For the suppression of the traffic, the police 
\vhute,·er haruslups may result from the destructiOn or 1mpau·- powers of the States are left untouched. . 
meut of the value of property or of beer heretofore lawful1y "The fundamental rule of law thus established imposes a limi­
rnaJ.mfacturecl, it can not Qe said tJ;tat there has ~een such a tation upon the power of Congre: s to regulate interstate and 
takmg ?f. pr~pert~r or beer as re<l:mres co~pen.sati.ou, or that foreigu commerce. Thi.· power Temains the same thnt it was 
the resulting 1mpa1rment of Yalues IS unconstitutional. before, with the exception that in regulating such commerce 

" BRIEF. Congress has been forlJidden to permit the tram;portation of 
"In otber cases recently heard and still undecitlt'd, all the intoxicating liquors for beverage purposes. The amendment 

l)ll{'Stions involved in this case have been submitted to the court say to Congress: 'You may regulate interstate commerce and 
for determination. Some of those cases ha--;·e pre. ented one foreign commerce as you see fit, except that you must recognize 
queF;tion, and some <>thers. The pre~ent case, however, has com- that intoxicating liquors intended for beverage purposes are no 
binl:'cl in one bill nearly all the questions which have been urged longer legitimate articles of interstate or foreign commerce." 
-in the other cases. In each case heretofore beard the Govern- In other words, by the 'Vebb-Kenyon Act Congress had divested 
ment has contented itself with replying to the particular ques- them of their interstate character in certain cases. The Cou­
tiou. · raised in that case. While this brief contains a repetition of stitution now makes this divestiture permanent and complete 
arg-uments previously presented, it is thought that it may be when they are intended for beverage purposes. _ The Reed 
helpful to collect in one brief the arguments in support of the amendment had prohibited the transportation of intoxicating 
Government's contentions on all of these questions and obviate liquors into prohibition States. The constitutional prohibition 
the necessity of re::eerring to separate briefs for some of them. made all the States prohibition States and extended the prin-

ciple of the Reed amendment to all interstate and foreign com­
merce. ul.-Nature. aua effect of tlte eighteenth amendment. 

" Before taking up appellant's contentions specifically it may 
ue 'veil to examine for a moment in some detail the eighteenth 
amendment and consider just what it is and what its presence 
as a part of the Constitution will mean. Unquestionably, speak­
ing in general terms, section 1 establishes a fundamental rule 
of goyernmental policy, and section 2 confers power to enforce 
thi.:; rule. It deals generally with the nation-wide subject of 
intoxicating liquors. 

"Prior to the adoption of this amendment ·tlle several States 
lwd plenary power to deal with the subject of intoxicating 
liquors within their borders, except fu such manner as the same 
interfered with powers which could be lawfully exercised by 
Congress. Congress had no power, except as an incident to its 
war powers, or some other express power, to prohibit either 
tlle. manufacture, sale, or transportation of intoxicating liquors. 
Under its taxing power, and for the purpose of insuring the 
collection of taxes, it did haye the right to regulate and impose 
co'nditions upon uoth such manufacture and sale. Under its 
power to regulate foreign commerce, it probably had the power 
to prohibit the importation or exportation of intoxicating liquor. 
Under its power to regulate interstate commerce, it could pro­
hibit the transportation of intoxicating liquors therein. It had 
exercised this power in aid of the prohibition laws of the se-r­
eral States. By the "rebb-Kenyon Act (37 Stat., c. 90, p. G99) 
it uiYested intoxicating liquors of their ·interstate character 
when intended to be received, possessed, sold, or in any manner 
used in 'iolation of the .law of any State into which they were 
shipped. . 
· •· In holding that act constitutional this court said thu t ' in 

Yiew of the nature. ancl character of intoxicants' Congress had 
the power to forbid their moyement in interstate commerce, 

LIX-380 

" Section 1 of the eigllteenth amendment may also be said to 
be a limitation upon the incidental powers which Congress e::s::er­
cises in enforcing its power of taxation. Heretofore it has had 
the power to tax both the manufacture and sale of intoxicating 
liquors. In order to se~ure the payment of taxes levied, it has 
had the incidental power to regulate and oversee both the mann­
facture and sale of such liquors. It has, in fact, permitted 
their manufacture only under governmental supervision. Re­
gardless of the use for which they were intended, it still has 
the power to tax such liquors if they shall be manufactured; 
but section 1 of the eighteenth amendment forbids the Govern­
ment to permit or supervise their manufacture if intended for 
beverage purposes. 

"Section 1 thus confers no power. It effects, ratller, a limita­
_tion upon powers which had vreviously been exercised both by 
Congress and the legislatures of the several States. 

" Section · 2, however, was intended to make the prohibition 
effective by legislation to give it activity and by securing the 
punishment of those who violate it. For this reason it was 
deemed necessary to confer addditional power upon Congres ; 
but evidently it was not thought proper to curtail the continued 
exercise by the States of the power they all·eady had to sup­
press the liquor traffic. A second section was therefore added, 
to the effect that 'the Congress and the several States shall 
have concurrent power to enforce this article by appropriate 
legislation.' 

"On the argument 9f one of the cases recently heard it was 
stated generally by counsel for _the Government that this section -
could hardly be said to confer power upon the States to legislate. 
for the suppression of the liquor traffic, since they already had 
plenary power on that subject; that is, it did not confer on the 
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States any power which they did n{)t previously possess. But 
making prohibition a national policy and mandate might well 
have made the enforcement of the amendment solely a matter of 
Federal power. Tllis section 2; therefore, does confer on the 
several States. the power to enforce this mandate of the Federal 
law within their borders by such appropriate means as they 
see fit, while leaving the power of Congress to legislate to carry 
out its views by Federal statutes throughout the entire United 
States. 

" The eft'ect of section 2, therefore, was to confer upon Con­
gress the same scope of power throughout the Union and terri­
tory subject to the United States that the States already had as 
to their respective areas and to declare that the powers of 
the two governments should be concurrent and t~ exercise by 
one should not interfere with the other. 

. " It would seem to be a fair summary of the eighteenth 
amendment as a whole to say that Congress and the several 
States shall concurrently have the power to deal with the sub­
ject of intoxicating beverages, but that the powers o! both 
shall be subject to the limitation that the manufacture, sale, 
transportation, importation, or exportation of intoxicating 
liquors tor be-cerage purposes shall be unlawful. Taking this 
funuamental rule as a starting point, each may legislate for the 
suppression of the traffic· in such way as it deems necessary. 
"II. Questions committed by the Ocmstitution to the polif.icat lJranch of 

the G-overnment tcrr determination. 

· " It is said that the nature of this amendment is such that it 
is not within the amending power created · by Article V of the 
Constitution. The contention. is, first, that it is not in fact an 
amendment at all, but is merely legislation under the guise of 
an amendment. In the second place, it is asserted that the 
rights previously reserved to the States can not be taken away 
from them in the method provided by Article V for adopting 

, amendments. It is also claimed that the ratification by the 
1egislature is not final in those States whose constitutions pro­
vide for a referend'um. 
· "It may be conceded that if there is anything in the Con­
stitution which defines an amendment in such a way as to ex­
clude one of the nature ·of that now in question or if it can be 
said that the Constitution of the United States reserves to the 
people of a State the right to control the legislature in the rati­
fication of an amendment, the court could properly declare the 
eighteenth amendment invalid for a noncompliance with such 
restriction. · But if the Constitution has not defined an amend­
ment or has. left it to the political branch of the Government to 
determine what amendtnents are necessary or proper, and if, 
under _a true interpretation of the Constitution, the power to 
,determine when an amendment has been ratified by the requi­
.site number of legislatures, as provided in Article V, belongs 
to the poli~cal braneh of the Government, then neither of these 
.que~tions is justiciable, but botb are political. 

"'The Constitution nowhere refers to the subject of amffid­
ments except in Article V. That article does not attempt a 
definition of the word 'amendment.' It places no limitation 
upon the character of amendments which may be made, except 

" :with respect to the equal suffrage of the States in the Senate 
and one temporary restriction, to be in ·effect only until 1808. 
.;With these exceptions it is expressly provided that any amend­
ment may be proposed which two-thirds of the Members of both 
Houses of Congress deem it necessary to propose. In so many 
words, then, the constitutional test of whether a change shall 
be made in the Constitution, whether something shall be stricken 
from it or something added thereto, is whether two-thirds of 
the Members of both Houses of Congress deem it necessary to 
propose such amendment. When, in obedience to the Constitu­
tion, therefore, Congress has determined that a particular rule 
·of law or of government is the proper subject matter of an 
amendment, and deems it necessary to propose such an amend­
ment, by what authority can· the courts review and reverse the 
deliberate judgment of Congress? The only limitation upon the 
power of Congress is that two-thirds of the Members of both 
Houses shall deem the proposed action necessary. The review­
ing authority is the legislatures or conventions of the States. 
The required concurrence of three-fourths is the check on an 
improper proposal of the Congress. 

"The question upon which the proposal of a particular amend­
ment must depend is clearly, then, purely a question of policy. 
Authorities need not be cited to show the unbroken rule estab­
lished by this court that th~ judgment of Congress on mere mat­
ters of policy committed to· it is not open to review by the courts. 
The contrary contention irr thls case rests alone upon the fallacy 
that whenever there is a controversy arising out of any pro­
vision of the Constitution of the United States its final determi­
nation is· committed to the judiciary. There is, however, noth:­
ing in the Constitution ·which gives color tQ sQ br()ad a c()nten-

tion. The only express grant of power to the courts is contained 
in the provision of Article III, that-

"' The judicial power of the United States sh.all be vested in 
one supreme eourt, and in such Inferior courts as the Congress 
may from time to time ordain and establish.' 

" Section 2 of the same article confines this judicial power to 
~cases in law and equity.' The courts are authorized, there­
fore, only to decide such questions, whether growing out of the 
Constitution or not, as may properly arise in an actual case, 
either in law or equity. There is no intimation of an intention 
to make the judicial power any broader or more extensive than 
it had theretofore been understood to be. On the contrary, 
every express provision of the Constitution relating to . this 
power is in the nature of a restriction rather than an enlarge­
ment-such as the provision for trial by jury and that criminal 
trials shall be held in the State where the crime has been com­
mitted and the rights secured to the accused by the fifth amend­
ment. It can not be said that at the time the Constitution was 
adopted there was any feeling that the power to determine con­
stitutional questions arising in the conduct of the Government 
C()uld not be safely reposed elsewhere than in the courts. On the 
contrary, there was at that time a strong feeling that too much 
power in the courts would be a source of danger to the future 
Republic. 

"It is undoubtedly true that the experience of nearly a century. 
and a half has led to greater confidence in the wisdom of having 
the judiciary determine finally questions of a legal nature alis­
ing out of the Constitution. But the framers of the Constitu­
tion, impressed with the necessity of retaining as much power 
a~ pos&'ble in the people and their direct representatives, con­
Sidered that there were many questions that would arise in the 
conduct of the Government ;which should not be committed to 
the courts, but which should be dealt with through other branches 
of the Government. Hence there are numerous constitutional 
questions which the Constitution has expressly committed to 
some other branch of the Government for decision and others 
which, this court has held, a fair interpretation of the Constitu­
tion likewise commits to other branches of the Government. 

"The Constitution, in Artcile IV, section 4 provides that the 
United States shall guarantee to every State a republican 
fon;n of government and shall protect each State against in­
vasiOn and, on application of the legislature or of the execu­
tive, ~gainst .domestic violence. 'l'here is no e::q>ress provision 
d.eclanng by what authority it shall be determined that a par­
ticular form of government is republican. But it is now thor­
oughly settled that this court can never be called on to deter­
mine whether a particular State government is republican 
in form. The same article also provides that the United States 
sh.all protect each of the States against invasion, and ' on ap­
pli~ation of the- legislature, or of the executiv~ (when the 
legislature . can not be convened) against domestic violence: 
Early. in. the history of the country these provisions of the 
~onstltution were brought before this court in a case arisiug 
m Rhode Island. There were two governments, each claiming 
to be ~e real governme~t of the State, and it was sought to 
have this court determine which, in fact, was the government 
of the State. The court, however, said that-
" 'as the United States guarantee to each State a republican 
government, Congress must necessarily decide what O'overn­
ment is established in the State before it can determine ;':tiether 
it is republican or not. * * * And its decision is binding 
on every other department of the Government, and could not 
be questioned in a judicial tribunal.' (Luther v. Borden, 7 
How., 42.) 

" It was also held : 
"'It rest~d with Congress, too, to determine upon the means 

proper to be adopted to fulfill this guarantee. They might, if 
they had deemed it most advisable to do so, have placed it in 
the power of a court to decide when the contingency had hap­
pened which required the Federal Government to interfere. 
But Congress thought otherwise, and no doubt wisely; and by 
the act of February 28, 1795, provided · 
"that the President should determine.' (Id., 42-43.) 

"And again: 
" ' By this act the power of deciding whether the exigency 

had arisen upon which the Government of the United States is 
bound to interfere is given to the President. He is to act upon 
the application of the legislature ar of the executive, and conse­
quently he must determine what body of men constitute the 
legislature, and who is tile governor, before he can act.' 
(Id., 43.) 

f' Tlius, none ot the questions arising out of this article of 
the Constitution are committed to the courts for decision. And 
not being so committed, this court itself holds that they must 
be d~termined either by Congress or by such agency as Con-
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gress may designate for that ptu11ose. If an agency so desig­
nateLl by Cougre s makes a mistake, the remedy is stated in 
the case aboYe referred to to. l>e as follows: 

"'Undoubtedly, if the President in exercising thls pov.-er shall 
fHlt into error, or im·ade the rights of the people of the State, 
it would be in tlle power of Congress to apply the proper rem­
edy. But tlle courts must administer tlle law as they find it.' 
(Id .. 45.) 

"These rules of law ha\e ne\er been ueparted from. They 
ha ,.e been quite recently reiterated in Pacific Telephone Co. t. 
Oregon (223 U. S., 118). In the cases of State of l\lississippi 
7.' . Johnson ( -:1: Wall., 475) and State of Georgia t'. Stanton (6 
\Yall., 50) certain acts of Congress establishing provisional gov­
ernments fot· the States of Mississippi and Georgia following 
tlle Civil War "ere assailed upon the ground that their effect 
"\Ya to absolutely destroy the State go\ernments of tllose States. 
In l>oth cases. lloweYer, it "\\as held that the court could not 
determine the questions rai ed, because they were not justiciable 
but were political and directly ' within the pro\ince of Congress 
t lletermine. 

"Again, the Constitution prescribes tlle qualifications which 
shall be possessed by the l\lembers of Congress but make-s each 
House the judge of the qualifications and election of its own 
Members. A House of Congress may expel a 1\lember on the 
ground that he is disqualified, and this conclusively determines 
that he does not possess the qualifications nnmell in the Con­
stitution. It may refuse to accept a l\Iember for a rea on 
whicb the Constitution does not make a disqualification. It 
rna)· decide that one man has been elected a Member when the 
courts would hold that another has been elected. But no one 
would say that any court could reYiew its action. The result 
of such action might be considered to deny a man a right given 
him by the Constitution, or to deny the people of a district ot· 
a .._tate the right to be represented by the man of their choice. 
But whether there has been such a denial of rights must, of 
course, be determined by some authority, and that authority 
tbe Constitution has declared to be Congres. · and not the 
courts. 

"Again, the Constitution provides, in effect. that the Congress 
shall count the >otes cast for President and Yice President and 
determine the result. There is nothing in the Constitution 
which, in terms, says that this decision by Congress shall be 
final. But it would be scarcely claimed that the court could be 
calleu on to assume jurisdiction and review that decision. Only 
once in the history of the counh·y has it happened that ther~ 
has been a serious controversy over the election of a President. 
In that instance Congress created a special tribunal, unknown 
to the Constitution, by whiclt> the disputed question·· were de­
terminecl and on whose report Congress annormced the result 
of the election. "\'Vhate\er doubts may have exi ted as to the 
constitutionality of this procedure, it was neyer suppo ed 
that this question Vi'as one to be determined by the courts. 

" The Constituti-on contains some very specific provisions as 
to the manner in which acts of Congress shall be passed. It 
doe· not, in terms, say that Congress shall be the judge of 
whether an act has been passed in accordance with these pro­
visions. In the absence of such a declaration, some might sup­
pose that before a court could interpret an act of Congress it 
might first be called upon to determine whether the act had 
been passed in the manner required by the Constitution. But 
this court has always decided otherwise, holding that Congress 
was the judge, and that its determination that an act had been 
pasF'ed is final and conclusi\e. The result is that when an act 
has been signed by the Speaker of the House, the Presiding Officer 
of the Senate, appro\ed by the President, and deposited with 
the Secretary of State there is a final determination that it 
ha · been passed in accordance with the Con titution, and the 
court can not look to the Journals or other documentary evi­
dence and determine that it was not constitutionally passed, 
or even that, as signed by the presiding officers and the Presi­
dent, it was not, in fact, the bill that passed. (Field v. Clark, 
143 U. S., 649, 680; Harwood v. Went"\\orth, 162 U. S., 547, 562; 
Flint v. Stone Tracy Co., 220 U. S., 108, 143.) 

" Section 5 of Article I provides that a mlljority of each 
House of Congress shall constitute a quorum to do business. 
Le. ·s than a majority, therefore, of either House lms no consti­
tutional authority to transact business. Perhaps a majority of 
all acts passed by either House of Congress are passed without 
a roll call or a record showing the number of \Otes cast. It 
is known to everyone at all familiar with congressional pro­
cedure that very often each House proceeds to transact business 
and enact laws as to which a roll call is not necessary when 
very much less than a majority of Members are present . . Such 
acts, however, are signed by the presiding .officers, approved by 
the President, and deposited with the Secretary of State. 

" In many cases it could doubtless be proye<J beyond u doubt 
that a quormn was not present when the act was passed. Yet· 
no one would insist that a court could hear such evidence and 
from it determine that the act had not been passed as required 
by tile Constitution. The reason is that, whether correctly or 
erroneously, the question has been decided by the branch of the 
Goyernment to which, by necessary implication, the Constitution 
has committed it. Even wllere there has been a roll call on the 
passage of a bill, and eYen if "e assume that the court could 
look to the Journal and, from ·the recorded roll call, determine 
that an act duly signed and deposited was not, in fact, passed, 
there might be a case in 'Yhich the Journal, in fact, did not 
record the truth. It might be that enough Members \Yho had 
..--oted against the act haYe been, either by mistake or intention, 
recorded as voting for it to change tlle result. Iu such cases 
it would be easy to prove by the l\lembers themsel\es that the 
record <lid not J::peak the truth. No court, howeYer. would 
recei\e :uch evidence, for the reason that Congress, in approv· 
ing lt.s Journal, has decided that question and its deci:::ion is 
binding on the courts. 

" l.\lany other instances could be cited of provision in the 
Con._titution which giYe rise to questions the determination 
of which is corumitted wllolly and finally to the political branch 
of the GoYernment and which can ne\er be tlle subject of 
judicial inquiry. 'Vhen the right to determine a question is 
not, in e:x:pres · terms, conferred upon the political branch of 
the Government, there may always be some ground for tl1e 
contention that it is intended to be left within the jurisdiction 
of the courts: Even in such cases, howe\er, the jurisdiction 
does not exist when the right of the political branch is neces­
~ arily implied in the Constitution. But when the question is ex­
pres ·ly committed to Congt·ess there can scarcely be room for 
argument. The question of what amendments may be propo;;;ed 
by Congress and ratified by the legislatures of three-fourths 
of the States clearly fall~ within the latter class, because the 
right anu power to propose amendments extst, according to the 
very letter of the Constitution, 'lchenerer tzco-thirds of both 
Houses of Congress deem it necessary to propose them. The 
proposal, by the required vote, of an amendment is a determina­
tion that the necessity exists, and is, therefore, a constitutional 
exertion of power which the courts are without authority to 
review. So far, then, as the objections to this. amendment 
based upon its nature are concerned they present, in the strictest 
sense of the word, questions which are political and not 
justiciable. 

"The question as to whe-ther the t·atification of an amend­
ment by a legislature is subject to the referendum feature of u 
State- constitution is not. in express terms, committed to tlle 
Congress. In practice, however, the political branch of the 
Government has always determined .when an amendment has 
been ratified a ·· required by the Constitution, anu this court has 
never reviewed such a decision, although it was once urged to 
do so. (l\Iyers v. Anderson, 238 U. S., 368, 373-37-:1:.) 

"But, since the Constitution designates tbe legislatures of the 
several States as ratifying agents, t11e question, in the last 
analysis, is what body in a particular State constitutes the legis­
lature of that State? This, as held in Luther against Borden, 
supra, is a question which Congress must determine, either 
acting itself or through such instrumentality as it may designate. 
If the question in a particular State was as to which of two 
bo<lies of representatives, each claiming to be elected, was the 
real legislature, there could be no doubt that the determination 
of that question by Congt·ess would be conclusi\e. If an effort 
should be made to show that a majority of the members of a 
legLlature in a particular State which had ratified an amend­
ment were disqualified or not elected, no one would contend that 
this court would assume jurisdiction of the controyersy. Like­
wise the question is political when it is whether the legislature 
of a State consistM of two houses of representati\-es, or of those 
hTo houses plus all the people of the State. The ascertainment 
by Congress in the manner prescribed by it forecloses the ques­
tion of whether ratification has been had by the proper body. 

"The adoption of the original Constitution was purely a politi­
cal act. No provision for a judicial ascertainment of the adop­
tion was proYided. The adoption of an amendment to that Con­
stitution is equally n political act, and the courts haYe been 
gi\en no part in the proceeding by which amendments may be 
adopted. The political branch of the Go\ernment must ascertain 
and determine when an amendment has been adopted. In this 
case Congress, by statute, has provided that when an amendment 
shall be proposed, and when the Secretary of State shall have 
received official notice that the legislatures of three-fourths of 
the States have ratified it, he shall, by his proclamation, declare 
such amendment to be a part of the Constitution. Recognizing 
that the determination of whether a proposed amendment had 

... _ 
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been ratified belonged to ihe political branch of the Government, questions as to which it must accept, without further inquiry, 
Congress. bas, by law, established this means of determining it. the decision of the political branch of the Government. Thus, 
Under the rule laid down in Luther v. Borden, supra, the Secre- when Congress bas decided that a constitutional majority has 
tary of State, having been directed to issue his proclamation voted for a particular measure the courts are without power 
when he bas received official notice of ratification by the legisla- to review that decision. There are several other constitutional 
tures of three-fourths of the States, must necessarily determine requirements as to the procedure under which an act may be 
what bodies constitute the legislutures of the ratifying States. passed by Congress. But when an act of Congress is signed by 
And as said again in Luther v. Borden, supFa, if he makes a mis- the presiding officers of both Houses, approved by the President,' 
take. that mistake may be corrected by Congress, but not by the and deposited with the Secretary of State, its passage in a con­
courts. stitutional manner is conclusively established-at least, the 

" The Secretary of State received official notice that the legis- courts can not inquire into that question. They can not be 
latures of three-fourths of the States had ratified the eighteenth called on to determine from the Journals of the Houses or from 
amendment. He thereupon issued his proclamation as required other documentary evidence whether the statute as signed and 
by the act of Congress. Thereafter Congress itself approved his deposited was, in fnct, passed or that it was passed in the man­
decision bv proceeding to legislate in accordance with the pro-- ner required, or even that, as signed, it contained provisions 
visions of the new amendment. The political branch of the Gov- which were not in it when passed. 
ernment bas therefore determined that this amendment is now a " In the same way the Constitution provides that an amend­
part of the Constitution. By .what authority can the court call ment proposed by Congress must be .ratified by the legislatures of 
this determination into question 1 a given number of States. When an amendment has been,. there-

"Ever since the case of Luther v. Borden (7 How., 1, 38-39) fore, regularly proposed by Congress, and when the Secretary of 
it has been the established rule of law that- State has received official notice that it has been ratified by the 
" • the political department has always determLJ;ted whether the required number of legislatures and bas proclaimed it to be a 
J}roposed constitution or amendment was ratified or not by part of the Constitution, the political branch of the Government 
the people of the State, and the judicial power has followed its has recognized it as a validly adopted amendment and the 
decision.' c-ourts must follow that decision. Th€y can no more go behind it 

" In respect to determining questions of policy and adopting and undertake to determine for themselves whether the body 
or altering constitutions, the American State and Federal Gov- which ratified it for the people Qf a particular State was, in 
ernments are molded upon the same plan. In each the distinc- fact, the legislature of that State than they ean go behind an 
tion between political and judicial functions is the same. If act regularly signed by the presiding officers of both Houses, 
the courts are to follow the determinati6n by the political approved by the President, and deposited with the Secretary of 
branch of the Government on the question as to whether a con- State, and decide for themselves whether the act, in fact, passed 
stitution or amendment has been ratified in the case of State by a constitutional majority~ or even. whether it was altered 
constitutions, there would seem to be no reason why the same after its pas~age and before being signed. In both cases the 
rule does not apply to amendments to the Federal Constitution. court takes the law or amendment as the political branch of the 
This has certainly been the practice with respect to other Government has certified it, and the judicial function then is 
amendments. The question arose on the adoption of the four- merely one o£ interpretation and application. 
teenth amendment. The Legislatures of New Jersey and Ohio "In other words, the political branch of the Government is 
at first ratified, and then. before the requisite number of States the Zawnwking branch. That branch of the Government makes 
had ratified, attempted to withdraw their ratification. Both the statute law. It likewise performs the functions necessary to 
actions by these legislatures were certified to the Secretary of make that part of the law which, by amendment, is engrafted 
State. Apparently, he did not feel called upon to determine up_on the Constitution. In both cases the courts take the law as 
the effect of the attempt of these two States to withdraw their it comes from the lawmaking branch. That branch having de­
ratification. He therefore issued a proclamation stating the termined that the eigbteentll amendment has been rtttified, the 
facts, and concluding with the statement that ii the resolutions courts must accept its decision~ and the judicial function is 
of the Legislatures of Ohio and New Jersey ratifying the merely one of interpretation and application. 
amendment were to be deemed as remaining in full force and " It is respectfully submitted, therefore~ that the contention 
effect, notwithstanding the subsequent effort to revoke them, that, under the constitution of any State, the act of its legisla­
the amendment had become a part of the Constitution. (15 , ture in ratifying au amend.lD'ei\t to the Constitution of the 
Stat., p. 707.) United States is subject to a referendum vote by the people pre-

" Of course, this proclamation could not be construed as a sents no justiciable question. 
determination by the Secretary of State, for the political branch u III.-The contentions against the -t:alidity of the eiyliteent1~ amend-
of the Government~ that the amendment had been adopted, ment m·e aU unsou11d. 

for it expressly left that question open. It does not seem to ·~Regardless of where the authority to decide them is vested, 
have occurred to anyone, however, that it was a proper ques- the contentions against the validity of the eighteenth amend­
tion to be submitted to the courts for determination~ It was ment a.Fe without merit. The amendment is within the amend­
treated as a reference back to Congress ~or deter~ation. A. ing power. It was proposed because two-thirds of the Members 
few days later, Co.ngres adopted a resolution declarmg that the of Congress deemed it necessary to do so and has been ratified 
necessary number of States bad ratified and that the amend- , by the legislatures of three-fourths of ~ States. 
roent was effectiv~. ~hereupon, the ~ecretary of s.tate issnro u There is no-thing in the nature ot the eighteenth amendment 
another proclamation rn accordance WI.th the :resolut10n of Con- which takes it out of the amending pe-wer conferred by Article 
gress. (15 Stat., pp. 708, 709, 710, 711.) Thus, the means pre- V of the Constitution. 
vio~~Y adopted by the Congress for determining, through the " The argument against the eighteenth amendment based upon 
political branch of the Government, whether an amendment its nature seems to be threefold: 
had been adopted having failed, Congress itself, as the proper "(1) It is not an amendment, but mere legislation. 
political branch of the Government, acted directly and deter- "(2') If an amendment, it is not germane. to anything in the 
mined the question. · Constitution. • 

"It may be true that, in ~rde.:r t() d~termine wh~t ~ th~ law, · "(3) It confers upon Congress certain powers previou ly re­
tbe courts must first determme what IS the Con titution m the served tO' the States, and this can not be done by an amend­
same sense that they determine what is a law enacted by Con- men.t in the manner provided in Article V. 
gress. In the latter case they, of course, inquire into t11e power "Th-e eighteenth amendment, establi bing a fundamental rule 
of Congress. to pass the act; but when that power is fo-und to of law, is an amendment within_ the meaning of Article V. 
exist, no inquky is made as to whether the particular measure " It is insisted that the eighteenth amendment is in no proper 
is one which, us a matter- of policy or judgment, Congress should or constitutional sense an amendment, but that it is mere Jeais­
ba ve passed. It may be conceded that the same inquiry may lation enacted "'lllder the guise of an amendment. The con ten­
be made in the case of a constitutional amendment. But when tion is that a constitution, as the word was understood in 17 9, 
it is ascertained that there is no constitutional :provision which is ' the form of government, the distribution of the :power of 
prohibits the proposal of such an amendment, and the action government, and the regulation of the exercise thereof which 
of the political branches hows that it has been adopted in make up "the constitution of civil government'._ of the Ullite<l 
accordance with the procedure provided by the Constitution. the States.' In describing what the Constitution did, counsel say: 
inquiry endsL "'The Constitution which was agreed upon and proposed 

"The Constitution pro ides: certain procedure both for the granted eE.larged. powers to the Government of the 'Union. It 
enactment of a statute and the: adoption of an amendment to distributed those powers and directed how they should be exer­
the Constitution. In both cases it is competent for the court to cised. It 'imposed limitations upon the powers granted and 
inquire whether this constitutional procedme has been resorted upon the powers reserYed for the protection of those inalienable 
.tQt. But in pursuing this inquiry the court comes tQt certain rights to secure which governments are instituted: 

... 
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" So far as this particular objection is concerned, it is con­

ceded that a constitutional amendment which merely conferred 
upon Congress the power to regulate or prohibit the liquor traffic 
would be an amendment. It is said, however, that because the 
amendment goes further and declares that the manufacture, 
sale, and transportation of intoxicating liquors shall be unlawful, 
it loses its character as an amendment and becomes merely an 
act of legislation. The second section o! the eighteenth amend­
ment, which merely conferred additional powers upon Congress, 
is not, therefore, subject to this objection. The objection is 
directed at the prohibition contained in the first section. 

"The definition of the Constitution, as insisted on, is faulty, 
because the office of the Constitution is not only to provide the 
machinery of government but to establish fundamental rules 
of law which shall control all the agencies of the Government. 
But this amendment comes clearly within even the narrow defi­
nition suggested, as counsel say the original Constitution 
granted enlarged powers to the Government and distributed 
those powers and directed how they should be exercised, and 
imposed limitations both upon the powers granted to the Federal 
Government and the powers reserved to the States. In so far 
as this amendment confers additional powers of legislation upon 
Congress, it follows in the footsteps of the framers of the Con­
stitution by granting enlarged powers to the Federal Govern­
ment. In so far as the powers thus granted are taken from the 
States, it merely operates to change the original distribution of 
power. True, the first section of the amendment establishes a 
rule of law by which the liquor traffic for beverage purposes 
is made unlawfuL But, as shown above, the effect of this is 
merely to place a limitation upon the powers of the States o1· 
of Congress to legislate with respect to that traffic. Prior to 
its adoption, within their respective spheres, Congress and the 
States had unlimited power over this traffic. The amendment 
simply says that hereafter all legislation on that subject shall 
be subject to the limitation that the traffic for beverage P'ltrposes 
is unlawful. The amendment, therefore, does nothing except 
.what counsel themselves say the original Constitution did. 

" The Constitution and the amendments heretofore adopted 
are full of rules of law by which the activities of the various 
agencies of government, both State and Federal, and· the rights 
and duties of persons are fixed or regulated. · 

" Thus it defines the crime of treason in precisely the same 
language which might have been employed by Congress for the 
same purpose ·if the framers ef the Constitution had not de­
cided to legislate on that subj-ect themselves. It adds legisla­
;tion to the effect that 'no person shall be convicted of treason 
nnless on the testimony of two witnesses to the same overt act, 
or on confession in open court.' It provides that 'no attainder 
of treason shall work corruption of blood or forfeiture except 
during the life of the person attained,' and having itself legis­
lated thus far, empowered Congress ' to declare the punish­
ment of treason.' Here a rule of law governing the conduct 
of individuals is established. Certain acts are made unlawful 
and declared to constitute the crime o:f treason. The Constitu­
tion creates the offense and leaves to Congress only the power to 
fix the punishment, and that only within prescribed limitations. 
The eighteenth amendment creates another offense and gives 
Congress the power to fix the punishments. Treason is a crime 
against the GoV"ernment. But so is any other violation of a 
criminal law. Both relate to the conduct of individuals. They 
differ only in the degree of heinousness. The declaration that 
-full faith and credit shall be given in each State to the public 
acts, r.ecords, and judicial proceedings of every other State' 
establishes a rule of law just as does the first section of the 
eighteenth amendment. And the provision that 'the Congress 
may by general laws prescribe the manner in which such acts, 
1·ecords, and proceedings shall be proved, and the effect thereof,' 
like the second section of the eighteenth amendment, confers 
the power of legislation to enforce. That ' the citizens of each 
State shall be entitled to all privileges and immunities of citi­
zens in the several States' is merely a law which the fram-ers of 
the Constitution might have empowered Congress to make, but 
decided to make themselves. The same is true of the provision 
that persons charged with crime in one State and fleeing into 
another shall be delivered up and removed to the State having 
juri diction of the crime. The Constitution also contains an ex­
plicit provision for the return to the owner of a fugitive slave. 

" That the provisions referred to are acts of legislation in 
the sense that they establish rules of law can not be doubted. 
They and other provisions constitute a body of laws which the 
framers of the Constitution deemed of such importance that 
they should be enacted and placed beyond the control of any 
branch of the Government. Primarily the idea was that the 
purpose of the convention was not only to create the necessary 
machinery for a Government, but to make those fundamentn.I 

laws which were deemed necessary if the Government in its 
operation was to serve the desired purpose. Whatever rule of 
law, therefore~ was considered of sufficient importance, whether 
it related to the conduct of GoV"ernment or to the conduct ot 
citizens, was put in the Constitution, and, subject to these rules 
of law, the legislative power of the Government was vested in 
Congress. The Constitution, then, being an instrument pro­
viding the machinery of Government and the fundamental laws 
by which that Government should be controlled, is subject to 
amendment either for the purpose of changing the machinery 
of Government, the distribution of power, or the fundamental 
rules of law. 

" It is difficult to see how any provision which, in accordanee 
with what wm:; done, might, with entire propriety, have been 
put in the original Constitution, can not now be put there by 
amendment. In connectio::J. with the privisions of the Constitu­
tion above referred to, there would have been nothing inappro­
priate or incongruous. in a pronsion to the effect that the 
liquor traffic should be unlawful throughout the United States. 
The Constitution did, in effect, make the importation of slaves 
lawful for a fixed period, if permitted by any State. It can 
scarcely be doubted that if the framers of the Constitution had 
seen fit to insert what was afterwards put into the thirteentb 
amendment, and thus prohibit slavery, this would have been 
an entirely appropriate constitutional provision. 

" What has been said is but a statement of the ideas that 
have prevailed in proposing and ratifying all the amendments 
which have been heretofore adopted~ The :first amendment is 
in form a limitation upon the power of Congress, but it es­
tablishes as a matter of right and law religious freedom, and 
the freedom of speech and the press, and makes it the law of 
the land that people may peaceably a&'Semble and petition the 
Government for a redress of grievances. Nobody questions, of 
course, the validity of this amendment, but would it have been 
any more legislation if it had provided that the doctrines of tbe 
Methodist Church shall be the established religion, or that Con­
gress should not abridge the freedom of speech except in s 
certain specified class of cases? 

"The second amendment is simply an act of legislation to the 
effect that the people shall have the right to keep and bear arms. 
Its nature as an amendment would have been no different if it 
had provided that the people should not keep and bear arms 
except under specified conditions. 

" The third amendment prohibits, in the time of peace, the quar­
tering of soldiers in any house with<mt the consent of the owner. 
Wl1ile this prohibition is effective primarily against the Go\ern­
ment, the prohibition of the eighteenth amendment operates 
practically to prohibit both the Federal and State GoV"ernments 
from legalizing the liquor traffic. 

" The fourth amendment secures the people against unreason­
able searches and seizures. It is couched in language entirely 
suitable to a legislative enactment. 

" The fifth amendment, prescribing the rights to which an 
accused in a criminal case shall be entitled, operates, it is true, 
as a limitation upon the powers of the Government, but at the 
same time it makes general laws which every individual is en­
titled to invoke for his protection. The same is true of the 
sixth amendment. 

"The seventh amendment prescribes the cases in which liti­
gants shall be entitled to a trial by jury and makes the rules of 
the common law controlling in the reexamination by any court 
of the United States of a fact tried by a jury, precisely as Con­
gress could have done in enacting a statute. 

"The eighth amendment prohibits excessiV"e bail, excessi\e 
fines, or cruel or unusual punishment. Congress, of course, had 
the power prior to this amendment to prescribe what bail should 
be required, what fines imposed, and what punishments inflicted 
in criminal cases. The effect of this amendment was merely to 
place a limitation upon that power, just as the effect of section 1 
of the eighteenth amendment is to place a limitation upon the 
power of Congress and the States in dealing with the liquor 
traffic. 

"When we come t() the thirteenth amendment we have the 
exact prototype of the eighteenth amendment. It is that-

" ' Neither slavery nor involuntary servitude, except as a 
punishment for crime whereof the party shall have been duly 
convicted, shall exist within the United States, or any place 
subject to their jurisdiction.' 

"This is legislation in every sense in which the eighteenth 
amendment can be said to be legislation. It prohibits slavery 
or involuntary servitude throughout the United States just as 
the eighteenth amendment prohibits the liquor traffic. It 
placed a limitation upon the power of both Congress and the 
States to legislate on the subject of slavery or involuntary 
servitude just as the eighteenth amendment places a similar 
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restriction upon legislation on the subject of intoxicating liquor. 
It operates, however, just as the eighteenth amendment dQes, 
not only as a limitation upon the powers of government but 
equally as a rule of conduct governing individuals. It was 
directed primarily at African slavery; but is, by no means, con­
fined to that subject. Any individual who holds any other indi­
vidual in involuntary servitude violates the prohibition just as 
persons who sell or transport intoxicating liquors for beverage 
purposes violate the eighteenth amendment. The thirteenth 
amendment, like the eighteenth, confers upon Congress the 
power to legislate for its enforcement. Under thi power Con­
gress has enacted the peonage law, under which any individual, 
anywhere in the United States, who holds another in involun­
tary servitude is subject to be punished. 

"Thu , in framing both the original Constitution and the vari­
ous amendments thereto, there has always been kept in mind the 
purpose to include in the fundamental law those mles or prin­
ciples of law for the conduct of the Government and for con­
trolling the conduct of individuals which were deemed of suffi­
cient importance to put beyond the power of Congress or legis­
latures to change. The eighteenth amendment is in accord with 
this purpose. If it is not an amendment, the thirteenth was 
equally not an amendment. If the liquor traffic can not be pro­
hibited by a constitutional amendment, then slavery has not been 
prohibited, and the Government of the United States is without 
power to prohibit it. 

"An amendment nece sarily operates as a change, either by 
addition, subtraction, or substitution. If it is made, there is 
necessarily either something in the instrument amended which 
was not there before or something has been stricken out. It 
is said, however, that an amendment in the constitutional sense 
must be deemed to be for the purpose of correcting something 
which experience has shown should be corrected. This state­
ment, however, throws but little light on the controversy. If 
the Constitution needs correction, it is because there is some­
thing in it which under existing conditions is not necessary, 
or because changed conditions have made something necessary 
which wru; omitted when it was adopted. An amendment which 
accomplishes either of these purposes serves to make a cor­
rection. It is said, however, that the amendment to be valid 
must be germane to something already in the Constitution. If 
this be assumed, as we have befor~ shown, the Congress itself 
and the ratifying legislatures have been made the judges of 
whether a proposed amendment ts germane, and their decision is 
final. Moreover, if the proposed · amendment is something 
which might have been inserted in the original draft of the 
Constitution, although dealing with a subject not then thought 
nece sary to be mentioned, it '"·ill be, of course, germane as an 
amendment. 

"Counsel have quoted rules of yarious assemblies, going 
back to the time of the atioption of the Constitution, and soon 
thereafter, providing in effect that a pending motion or bill 
should not, under the guise of amendment, nave substituted 
for it an entirely new motion or bill or one dealing with an 
entirely new subject. In other words, it is shown that legis­
lative assemblies have found it necessary to ·limit the right 
of amendment to the making of such amendments as deal with 
matters germane to the subject of the original bill or motion. 
The inference, however, is against, rather than in favor of, 
the contention of the appellants. Clearly it is to be inferred 
that the word ' amendment,' as ordinarily understood, is broad 
enough to include any sort of alteration or change. For this 
rea ·on, to secure the orderly consideration of business, legisla­
tive bodies find it necessary to limit the kind of amendments 
that may be considered. The Constitution, however, in provid­
ing for amendments imposes .no such restriction and the word 
' amendment' must be given its ordinary meanino-. 

"Anything added to a pending bill is, in the ordinary accepta­
tion of the word, an amendment. Long ago one of the vices of 
American legislation came to be the prac-tice of incorporating, 
by way of amendments, all sorts of unrelated matters -in one 
act. !!1 o1·cter to avoid this Congress found it necessary to adopt 
rules requiring amendments to be germane. And many States 
adoptecl constitutional provisions to the effect that no bill shall 
contain more than one subject; that subject to be stated in 
the title. In the absence, however, of a constitutional mandate 
prohibiting certain amendments, when a provision is passed as 
an nmendment it can not be assailed as not germane. 

"That Article v ·provided for the proposal of any amendment, 
with the two exceptions named, which two-thirds of the Members 
of both Houses should deem it necessary to propose, was the 
meaning which the Constitution was understood to have at the 
time of its adoption and during the period immediately following. 
This understanding was that any changes which experience 
should show to be desirable could thus be made in the Constitu-

tion. Washington in his first message to Congress, speaking of 
the subject of constitutional amendments, said : 

" ' Besides the ordinary objects submitted to your care, it will 
remain with your judgment to decide how far an e:I:ercise of the 
occasional power delegated by the fifth article of the Constitution 
is rendered eJ...-pedient at the present juncture by the nature of 
objections which hav-e been urged against the system, or by the 
degree of inquietude which has given birth to them.' 

"And referring to the considerations which should control 
Congress in the matter of proposing amendments, he added: 

'' 'I!'or I assure myself that, whilst you carefully avoid every 
alteration which might endanger the benefits of a united and 
effective government or which ought to await the future lessons 
of experience, a reverence for the characteristic rights of free­
men and a regard for the public harmony will sufficiently in­
fluence your deliberations on the question how far the former 
can be more impregnably fortified or the latter be safely and 
advantageously promoted.' (Washington's Writings, Vol. XII, 
pp. 4, 5.) 

"And in his Farewell Address he said : 
" 'This Government, the off pring of our own choice, unin­

fluenced and unawed, adopted upon full investigation and ma­
ture deliberation, completely free in its principles, in the distri­
bution of its powers, uniting security with energy, and contain­
ing within itself a provision -for its own amendment, bas a 
just claim to your confidence and your support. Respect for 
its authority, comp1iance with its laws, acquiescenre in its 
measures, are duties enjoined by the fundamental maxims of 
true liberty. The basis of our political systems is the right of 
the people to make and to alter their constitutions of govern­
ment.' (Id., p. 222.) 

"Clearly his idea was that any alterations found necessary 
by the amending agency would be within the amending power. 

"'Vllen the first 10 amendments were under consideration 
in Congres.· there was extended debate, but throughout all that 
was said there was no suggestion that there was any limitation 
upon tl1e character of changes or additions which might be 
made unde1· the authority of Article V, with the two excep­
tions nameu in that article. The prevailing idea was e~-pressed 
by Mr. Gerry when he said: 

"'It is said that the present form of the amenuments is 
contrary to the fifth article. I will not undertake to define 
the etxent of the word amendment, as it stands in the fifth 
article; but I suppo e if \Ye proposed to change the division of 
the powers given to the three branches of the Government, and 
that proposition is accepted and ratified by three-fourths of 
the State legislatures, it will become as valid, to all intents and 
purposes, as any part of the Constitution; but if it is the 
opinion of gentlemen that the original is to be kept sacred, 
amendments \Vill be of no use and had better be omitted.' 
(Seaton & Gale's Annals of Congress, Vol. I, p. 712.) 

"The fact that the eighteenth amendment confers upon Con­
gress a power which bad previously belonged exclu ively to the 
States does not prevent that amendment from being \Vithin the 
amending power conferred by Article V of tl1e ConF<titution. 

"It is next insisted that the eighteenth amendment i~ in­
valid because the amending power conferred by Article V can 
not be invoked to take from a State, without its con ent, 
any of the powers previously reserved to the State by the 
Constitution. This argument rests upon the assumption tllat 
in some \Yay the Constitution has placed what are termed the 
police powers, or powers of local economy of the State, he­
yond the reach of the amending power. Ko lano-uage ran be 
found in the Constitution discriminating between amendments 
which withdra\Y from the States powers previously reservf'd to 
them and other amendments. In the absence of such language 
it is difficult to . ee how such a distinction can be inferred when 
we consider the nature of the Constitution and that which was 
accomplished by its adoption. 

" The reason for forming the Union ancl adopting the Con­
stitution was the necessity for a General Government which 
could, in the yery nature o"f things, exercise certain powers of 
government for tlfe benefit of all the people better than those 
powers could be exercised by the several States. It was essen­
tial that such n. gov-ernment should have the powers necessary 
to accompli. h the purpose of its creation. The powers of sov­
ereignty resting in the people were exercised through the 
agency of the various State governments. It was necessary 
in order to create an effective central government that some of 
the powers theretofore exercised through the State govern~ 
ments should be conferre,d upon the central government. This 
could not be accomplished except by a surrender on the part 
of the people of each State of the right to exercise those powers 
through the State governments. The Constitution of the United 
States, when adopted, wns the creature not of the State gov-
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ernments but of the people of the United States. Its .adop­
tion was the result of an agreement betw-een the peoples of 
the several States, constituting the people of the United States, 
as to the uistribution of the powers of government between the 
Federal Government and the se\eral State governments. The 
new government was thus created by drawing on the several 
Stutes for the necessary powers. 

"'After the adoption of the Constitution the States remained 
sovereign States, but they and their -people had voluntarily 
denuded themselves of many of the powers of complete sover­
eignty. The exercise of some of these powers was, in express 
terms, denied to the States. Many other powers were taken 
from the States because they were conferred upon the Federal 
GoYernment. It was a matter of judgment as to what powers 
should be left to be exercised by State governments or reserved 
to the people, and what ought to be conferred upon the Fed­
eral Government. It may be assumed that the framers of the 
Constitution di•ided the powers of government between the 
States and the Federal GOYernment in~'the manner they then 
believed to be necessary. They recognized, however, that, as 
time went on, experience might show that the Constitution 
would be improved by changing the distribution of powers a.s 
then made. For this reason they inserted Article V, providing 
for amendments. One of the chief .subjects of consideration 
at that time was this question of the distribution of power. If 
it had been intended, therefore, that any of the powers then 
reserved should never be taken from the States without unani­
mous consent, language would l.mdoubtedly have been used to 
express that intent. In the very nature of things almost any 
amendment that could be adopted would take either from the 
States or the Federal Goyernment some of the powers b~longing 
to them respectively. 

"Under the original Constitution there is nothing to indicate 
an intention that umendments should be confined to one class. 
1\laifestly the purpose wus to provide for the making of amend­
ments of either class, as experience might dictate. It is utterly 
inconceivable that it should · haYe been intended that an 
amendment could be adopted which would take away from the 
Federal Government any of the powers then conferred, but that 
it should be impossible to amend the Constitution by confer­
ring a power found by experience to be necessary. The people 
of the various States were &'cured against hasty amendments 
or amendments that might injuriously affect the powers of 
State governments by the provisions of Article V. No amend­
ment could be proposed unless agreed to by two-thirds of the 
Members of Congress, the Members of both branches of which 
represented the peoples of the various States, and in one branch 
of which the representatives of each State had an equal suf­
frage. With the right of amendment tbu~ hedged about, and 
with the power in the people of a small minority of the States 
to prevent any amendment, it was not deemed necessary to 
place any restrictions upon the amending power, except the two 
expressly stated, or to place any particular powers of the State 
governments beyond its reach. As said by Mr. Justice Brewer· in 
Kansas v. Colorado (206 U. S., 46, 90) : 

" ' The people who adopted the Constitution knew that in the 
nature of things they could not" foresee all the questions which 
might arise in the future, all the circumstances which might 
call for the exercise of further national powers than those 
~ranted to the United States, and after making provision for 
an amendment to the Constitution by which n.ny needed addi­
tional powers would be granted they reserved to themselves all 
powers not so delegated.' 

~· Article V makes two exceptions to the amending power, one 
temporary and one permanent. This enumeration of exceptions, 
under well-recognized rules of constTuction, excludes the idea 
that any other exception -was intended. This alone -would be a 
complete answer to the present contention, but the fallacy of 
the argument is put beyond peradventure when we find that at 
the time Article V was under consideration in the Constitutional 
Convention it was twice proposed to inseTt a provision that no 

' State should without its consent 'be affected in its internal 
police,' and the proposition was twice rejected by the conven­
tion. (Vol. 1, Elliott's Debates, pp. 316-317; and 1\Ia.dison's 
Papers, pp. u31-532 and 551-552.) Judged, then, both by the 
language employed and that which was deliberately rejected; it 
would seem that the true intent of A.rticl~ V has been accu­
rately stated by a text writer, thus: 'In scope the amending 
power is now limited as to but one subject, namely, the equal 
representation of the States in the Senate.' ("\"'lilloughby on 
Constitution, sec. 227.) 

"This conclusion is in accord with the practice since the 
beginning of the Government. That amendments to the Con­
stitution have taken from the States power theretofore con­
sidered as relating to their internal affairs and constituting a 

part of their police powers is perfectly evident. It is true that 
-at the time the Constitution was adopted there was in some 
quarters a feeling that too much power had been conferred upon 
the Federal Government or that the powers so conferred would 
be abused. It was therefore not unnatural that the first 10 
amendments, proposed almost immediately after the adoption 
of the Constitution, should be not for the purpose of enlarging 
the Federal powers but for either placing restrictions upon them 
or clearly interpreting them. But when the time came that 
existing condition.s required an extension of the powers of the 
F-ederal Government and a greater curtailment of the powers 
of the States, this end was, without question, accomplished 
through amendments made in accordance with .Article V. 

".At the time the Constitution was adopted it can not be 
doubted that, in those States in which slavery existed, the right 
to control that institution was a matter of chief concern to their 
people. Nobody doubted that it was a domestic matter subject 
to the police powers of the States as they then existed. The 
purpose to continue State control of it was so determined that Ar­
ticle V was adopted only when a provision was inserted, the 
effect of which was to preserve the safeguards of this control 
to the States until 1808 as against any amendment that could 
be made. Slavery, in fact, was the only matter of local concern 
which received special attention in the Constitution. But when 
the time came that the sentiment of the people of the United 
States demanded that slavery should no longer exist, the de­
sired end was accomplished by the adoption of the thirteenth 
amendment. It is no answ·er to say that slavery had already 
been abolished by the emancipation proclamation of the Presi­
dent. As a war measure, it may be assumed that proclama­
tion did free the slaves which were then held in the States whose 
people were in arms against the Goyernment. It did not, bow­
even, emancipate any slaves, if there were any, held in States 
which were then loyal to the Union or which were, not mentioned 
in the proclamation. It certainly would not have operated to 
pre-vent any form of involuntary servitude which any State 
might have seen fit to permit after the restoration of the Union. 
It may be that it would not have been practicable thereafter 
to reesta.bli.sh, to any considerable extent, African slayery, but 
the right of the States to permit involuntary servitude had not 
been taken away. The thirteenth amendment was necessary to 
-accomplish this, for, as stated .above, the prohibition of that 
amendment is not confined to Africun slavery but applies to any 
form of involuntary servitude not penal. Certainly there is no 
difference between the reserved right of the States to reeoulate 
the subject of slavery and the reserved rights of the same States 
to regulate the liquor traffic. Both are dome.stic or internal 
matters in the same sense. A.n amendment to the Constitution 
applicable to one is on all fours with an amendlll'ent applicable 
to the other. 

"The fourteenth amendment invaded the previously reserved 
governmental rights of the States with respect to a number of 
matters, including the right to provide for due process of law 
or to prescribe unequal protection· of the laws. It fettered the 
States in the power to legislate or act in re pect to indi-vidual 
rights of citizens or persons where before it had such power. 
It divested each State of powers which under the tenth amend­
ment had been reserved to the State. 

" When the Coit§tltution was adopted, the right to prescribe 
who should be voters was exclusively a State matter. The 
qualifications of voters in the several States differed widely. 
(l\linor v. Happersett, 21 Wall., 162, 172.) The fourteenth 
amendment, as construed by this Court, left each State still in 
control of the power to say who should be its voters. The 
fifteenth amendment, however, directly restrains the right of 
the States to regulate suffrage not only as to national elections 
but as to strictly internal elections. 

"By the thirteenth, fourteenth, and fifteenth amendments it 
can not be doubted that the police and other powers previously 
belonging to the States were greatly curtailed. Yet, in each 
instance, there was no infringement of the rights of the States 
under the Constitution. By procedure had in accordance with 
the express authority given by the people, each State acting 
separately, either by the ratification of the Con titution or by 
later acceding to it, a change "'as made by which further power 
was delegated to the Federal Government. The mandate of the 
tenth amendment was not violated, ·but was observed. The 
only powers of which a State was in this way depri•ed were 
powers which are by the Constitution expressly conferred upon 
the United States. This is true because Article V expressly 
enacts that an am-endment proposed and ratified as therein pro­
Tided 'shall b€ valid to all jntents and purposes as part of this 
Constituti<>n.' 

" It is respectf-ully submitted that unless the course pre­
viously pursued in securing amendments of the Constitution 
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can be sai<l to be unconstitutional and void there is no valid 
objection to the eighteenth amendment upon the ground that 
it takes from the States any of their reserved powers. 
"I V.-No State, by any provision of its latcs m· its .constitution, can 

make the t·ati]'ication of an amendment to the Constitution of the 
United States by its leyislatrtrc subject to a retere11dum 1:ote of the 
1Jeople. 

·· Some of tile States who e legislatUI'es ratified the ~ighteenth 
n.:nendmeut have, in their constitutions, referendum feat1;1res 
under which the acts of their legislatures are not final until 
after tile lapse of a fi..'\J~d time, during which, if a petition 
bearing the required number of names is presented, suc·h acts 
are to be submitted to a Yote of the people for approval <1r dis­
approval. In only one of the States (Ohio) is this provision 
of the Constitution, in express terms, made applicable to the 
ratification of amendment to the Federal Constitution. In 
orne, the referendum is pro.vided for in language concededly 

not broad enough to inclu<le such an act of ratification. In 
other·, however, it is claimed that, though such amendments 
are not expressly mentioned, language sufficiently broad to in­
clude them has been u eel. It is not necessary to go into the 
details of these. T"arious State constitutions. It is admitted 
that the controversy exists with respect to enough of the rati­
fying States to at least delay the ratification of the ameno­
inent to a period some months later than . the date for which 
we contend, if the appellant's contention should be sustained. 
The question, therefore, as to the effect of a State constitutional 
provision making the ratification of a Federal amendment sub­
ject to a referenuum vote must now be determined, if not, as 
hereinabove contended, a question as to which the courts are 
bound by the decision of the political branch of the Govern­
ment. 

"1Ve insist that appellant's position is unsound. Article V 
of the Constitution provides that amendments, when proposed, 
shall become effective when ratified by the legislatures of 
three-fourths of the States, or by conventions held in three­
fourths of the States, if Congress shall see fit to propose the 
amendments to such conventions instead of the legislature. 
No reference i. made to a vote of any kind by the people. The 
only method of ratification mentioned is through repre.·entatives 
a sembled either in the legislature or in a convention called 
for that purpose. In other words, it is ·clearly contemplated 
that the action of the State in ratifying shall"not be by direct 
vote of the people, but by their representatives; and the body, 
or bodies, who shall be recognized as acting for the States are 
specifically named. The sole part assigned to the people of a 
particular State in the ratification of an amendment is that 
they are to elect the representath·es who shall be authorized to 
act for them. If Congress sees fit to propose an amendment 
to conventions to be called with authority to ratify, the people 
elect representatives authorized to act for them in that matter. 
Congress may, howeYer, see fit to make the proposal to those 
in whom the people have had sufficient confidence to select to 
l'epresent them in all matters of State legislation. When the 
people, therefore, elect members of the legislature, they do so 
with the full knowledge that those representatives will be 
authorized to act for them not only with respect to State legis­
lation, but also with respect to the ratification of any amend­
ment which Congress may propose to the legislature. Members 
of the legislature, therefore, are necessarily elected with a 
view to having them act on any Federal amendment proposed. 

"The language used in Article V has been construed to express 
an explicit intention to exclude dir'ect action of the people from 
participation in the ratification of an amendment. Thus in 
Dodge v. Woolsey (18 Ho\v., 331, 348), ·speaking of the Con-
titution, it was said: 

" ' It is supreme over the people of the United States, aggre­
gately and in their separate sovereignties, because they ha\e 
excluded themselves from any direct or immediate agency in 
making amendments to it, and have directed that amendments 
should be made representath·ely for them, by the Congress of 
the United States, when two-thirds of both Houses shall pro­
pose them; or where the legislatures of two-thirds of the sev­
eral States shall call a convention for proposing amendments, 
which, in either case, become valid, to all intents and purposes, 
as a part of the Constitution, when ratified by the legislatures 
of three-fourths of the several States, or by conventions in 
lliree-fourths of them, as one or the other mode of ratification 
may be proposed by Congress.' · 

" When the Constitution was auopted there was in every 
State a representative body to which the term 'legislature' 
was applicable. There was no misunderstanding or difference of 
opinion as to what was meant by a legislature. It was this rep-

. resentatir-e lawmaking body in each State. Nothing l1as oc-

cul'red since to give the word a diff~rent meaning. No State has 
abolished its representative lawmaking body. In ev~ry State 
in the Union to-day there is just such a body. The States which 
have adopted the referendum plan have not attempted to_ abolish 
their legislatures. Indeed, the very form of the referendum 
provisions of State constitutions retains the legislature as a 
separate and distinct body. Usually, these provisions provide 
that the legislative power of the State shall be vested in a 
legislature. They then, in effect, retain a veto power in the 
people by providing that the action of the legislat'ltre shall not 
be final, but shall be subject, under certain conditions, to be 
submitted to a vote of the people for approval · or dis~pproval. 
Under this system, however, the legislature, as a distinct fea­
ture of State government, exists and functions precisely as it 
did at the time the Constitution was adopted. The only dif­
ference is that the people have reserved to themselves a means 
for undoing what the legislature has done. If this means is 
not resorted to, the action of the legislatun~ becomes effective 
just as it has always done. True, a limitation has been placed 
upon its power, and, in a sense, it may be said that it is not 
now inYested with all the legislative pou;er of the State. This 
power may be said to be divided between the legislature and 
the people. Fron;1 this it is argued that in the referendum States 
the people are now a part of the legislature. 

"This, h<;>wever, does violence to the very language of the 
referendum provisio"ns of State constitutions, which, instead of 
changing tlte nature of a legislature, merely reserves to the 
people the right to nullify its action. No court, so far as we 
know, has eyer said that, in such States, the people are a tJm·t 
of the legi.slat·u1·e and, in effect, constitute a third house. To 
so say \YOuld be an anachronism, for a house or a legislature is, 
in the very e ·sence of the term, a representati"\"e body and not a 
mass meeting. It is a body of men assembled for joint action 
as representatives and not an election helu at the polls in each 
civil district. The expre sion that the people constitute a third 
house of the legislature, if its use is admissible at all, is merely 
a figurative expression, and merely means that the people, by 
their YOtes at the polls, have the power to render ineffective 
action taken by the legi lature. The expression is used in the 
same sense that we sometimes speak of the trial judge as a 
thirteenth juror, because, in passing on a motion for a new trial, 

.he consider ~ the evidence previously submitted to the jury. No 
one means by tllis, however, that he is really a juror. It simply 
means that, in his capacity as judge, he must perform, with 
re ·pect to tile evidence in a case, much the same function which 
a juror performs in originally passing upon it. So it may be 
said that in the referendum States the people at the polls per­
form much the same function that the legislature has previously 
performed in enacting laws. No one, however, intending to 
speak accurately, would say that in performing this function 
the people of the State constituted either a legislature or a part 
of a legislature. The main idea of a legislature is a deliberative 
body acting collectively and under responsibility to the people. 
In a referendum the voters act separately, not as a deliberative 
body, and without any responsibility to any further power. 

"So far as a legislature derives its power to act froru the 
people of a State, it is not denied that the people may limit or 
restrict its powers by an initiative or referendum feature of the 
constitution, or otherwise as they see fit. But in ratifying an 
amendment to the Federal Constitution, the several legislature::~ 
exercise a power derived from the people of the United States 
through the Constitution of the United States. It can not be 
claimed that a State constitution coulU 'vithhol<l from the legis­
latm·e the power to ratify an amendment to the Constitution 
of the United States and provide that the people alone shoulu 
pass on it. This power can not be abrogated, restricted, or 
altered in any way save by the authority of the people of the 

. United States, from whom it was derived. It is wholly beyond 
the conh·ol, in any respect, of the people of a single State. 

"The legislatures of the several States draw power, as such 
boilies, from the Federal Constitution in many instances which 
the States could not change or mGdify by local laws or consti­
tutions. 

"Prior to tile recent amendment, the Senators for each State 
were to be chosen by the legislatures; the time, places, anu 
manner of holding elections for Senators and Representatives 
are to be prescribed in each State by the legislature, subject, 
however, to the control of Congres_s. 'Each State shall appoint, 
in such manner as the legislatures thereof may direct,' presi­
dential electors. New States can not be formed by the junction 
of two or more States, or parts of States, without the .sanction 
of the legislatures of the States concerned. When performing 
any function above mentioned, the legislaturE. del'ives its au­
thority not from the constitution of the State but from the Con-
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stitution of the United States. The source of this authority is 
not the people of a single State, but the whole people of the 
United States. It can be abrogated or modified only by the 
same authority. And, through the adoption of Article V, the 
people of the United States have determined that the only 
means of accomplishing such abrogation or modification shall 
be the adoption of an amendment to the Federal Constitution. 
That the result has been to place the legislature, in this respect, 
beyond any restrictions that can be imposed by the State consti­
tutions and to exclude the people from any direct or immediate 
agency in making amendments unmistakably follow-s from what 
has been quoted above from Dodge v. Woolsey. 

"In the multiplicity of assaults now being made on the eight­
eenth amendment it would be surprising to find all the assail­
ants in harmony and not urging conflicting views. It is not 
strange, therefore, to find in the brief filed in behalf of the State 
of Rhode Island a clear refutation of the claim that a State con­
stitution may limit the power of a legislature to ratify a Federal 
amendment In that brief there is this emphatic disclaimer of 
any such power in the people of any State: 

" ' Congress in proposing, and the legislatures in ratifying, an 
amendment to the Constitution are Federal representatives. 
'.rhey derive all their power and authority from the Constitu­
tion. They deri\e no power from the laws or constitutions of the 
several States. Congress and the legislatures of the several 
States were made an amending branch of the Federal Govern­
ment for the purposes expressed in Article V, and, like other 
branches of -the Fed.eral Government, must find their powers 
within the Constitution. They act as the representatives of the 
people of the United States.' ' 

"If this be true, then the people of the several States, having 
denied themsel\es direct participation in the adoption of an 
amendment, and having agreed to act only representatively in 
that regard, have made the legislatures of the several States, for 
this purpose, separate and independent agencies of the Federal 
Government. If, in this regard, the power of the legislature is 
conferred by the Constitution of the United States, and in no 
way derived from the States, or, except through that Constitu­
tion, from the people of the States, it must be equally true that 
that power can be curtailed or limited only by the authority from 
which it was derived-that is, the Constitution of the United 
States or nn affiendment thereto. 

"As stated above, the legislature is designated by the Con­
stitution, in slightly differing language, to perform the same 
function in the selection of presidential electors and, before the 
recent amendment, in the selection of Senators that it performs 
in ratifying amendments to the Constitution. It is safe to say 
that, before the adoption of the amendment for the election of 
United States Senators by the people, it never occurred to any­
one that it was within the power of the people of a State to 
control the legislature in electing a United States Senator by 
requiring that such election should be subject to a referendum 
vote. When the sentiment finally prevailed that the people of 
each State should have the right to control, at the polls,- the 
election of United States Senators, this result was accomplished 
by the adoption of an amendment to the Constitution. If the 
same change shall e\er be desired witll respect to the ratifica­
tion of Federal amendments, it can be accomplished only in the 
same way. 

"In the case of McPherson v. Blacker (146 U.S., 1), this court 
had occasion to consider tlle power of the legislature with re­
spect to the appointment of presidential electors, and the 
judicial and political hi tory of the country touching the matter 
of presidential electors was exhaustively reviewed. The views 
expressed by statesmen and writers at the time of the adoption 
of the Constitution and since were recalled, and, summing up 
the result, the court quoted with approval from a report made 
by Senntor l\Iorton, as cha-irman of the Senate Committee on 
Privileges and Elections, in 1874, in which it was said: 

" 'The appointment of these electors is thus placed absolutely 
and wholly with the legislatures of the· several States. They 
may be chosen by the legislature, or the legislature may provide 
that they shall be elected by the people of the State at large, 
or in di tricts, as are l\lembers of Congress, which was the case 
formerly in many States; and it is, no doubt, competent for the 
legislature to authorize the governor, or the supreme court of 
the State, or any other agent of its will, to appoint these 
electors. Tllis power is conferred upon the legislatures of the 
States by the Constitution of the United States, and can not be 
taken from them or modified by their State constitutions any 
more than can their power to elect Senators of the United 
States. 'Vllate>er provisions may be made by statute, or by the 
State constitution, to choose electors by the people, there is no 
doubt of the right of the legislature to resume the power at any 

time, for it can neither be taken away nor abdicated.' (Id., 
p. 34.) 

"Obviously, when the people were adopting the Constitution 
it would have been competent for them to clothe the governor, 
the supreme court, or any other agency of a State with the power 
to ratify amendments for and in the name of the people of that 
State. However, they chose to thus designate the legislature. 
It follows that the action of the legislatures of three-fourths of 
the State.s becomes not alone the action of the people of their 
respective States, singly or together, but that of the people ot 
the States whose legislatures decline to ratify-all of which 
people constitute the people of the United States as fully as 
the several States constitute in their Union the United States 
of America. That this was clearly understood at the time the 
first 10 amendments were under consideration by Congress is 
shown by the debates. Among many similar statements, Mr. 
Gerry said this : 

"'The Constitution of the United States was proposed by a 
convention met at Philadelphia; but, with all its importance: 
it did not possess as high authority as the President, Senate, 
and · House of Representatives of the Union. For tllat conven­
tion was not convened in consequence of any express will of 
the people, but an implied one, through their members in the 
State legislatures. The Constitution derived no authority from 
the first conve.ntion; it was concurred in by conventions of the 
people, and that concurrence armed it with power and invested 
it with dignity. Now, the Congress of the United States are 
expressly authorized by the sovereign and uncontrollable \Oice 
of the people to propose amendments whenever two-thirds of 
both Houses shall think fit. Now, if this is the fact, the proposi­
tions of amendment will be found to originate with a higher 
authority than the original system. The conventions of the 
States, respectively, have agreed for the people that the State 
legislatures shall be authorized to decide upon these amend­
ments in the manner of a convention. If these acts of the State 
legislatures are not good, because they are not specifically in­
structed by their constituents, neither were the acts calling the 
first and subsequent conventions.' (Gales and Seaton's Annals 
of Congress, vol. 1, p. 716.) 

"The case of Davis v. Ohio (241 U. S., 565) is in no way in 
conflict with what has been said. It invol\ed that provision 
of the Constitution that-

" ' The times, places, and manner of holding elections for 
Senators and Representatives shall be prescribed in each State 
by the legislature thereof.' 

" If this had been all of the provision, the authority of the 
legislature would have been as complete as it was in the elec­
tion of Senators or electors and in the ratifying of amend­
ments. This, however, is not all of the provision. It con­
tinues-

" 'But the Congress may at any time by law make or alter 
such regulations, except as to the places of choosing Senators.' 

"It will thus be seen that the ultimate power in this matter 
is given to Congress, if it chooses to exert such power. The act 
of Congress in. effect prior to 1911 was that the existing dis­
tricts in a State should continue in force 'until the legislature 
of such State in the manner herein prescribed shall redistrict 
such State.' But a new act was passed by Congress in 1911, 
which provided that the redistricting should be made by a 
State 'in the manner provided by the laws thereof.' Since 
Congress had the ultimate power of control, it could itself make 
the redistricting or require it to be made in such way as it 
directed. The court therefore held that the language quoted 
from the act of 1911 was significant. Previously Congress had 
simply provided that the redistricting should be done by the 
legislature. But when this act was passed, various States had 
adopted referendum amendments, and the court was of the 
opiniOn that in using the language ' in the manner provided by 
the laws thereof' Congress had expressed an intention not to 
leave the matter absolutely to the legislature, but to place it 
within the legislative power of the State as determined by its 
own laws. In the absence of any act of Congress on the sub­
ject the legislature having been, in the first instance, desig­
nated by the Constitution, could ha\e redistricted the State. 
And if it had been claimed that its action was subject to the 
referendum of the State constitution, it might have been a good 
answer to say that it bad performed a function devolved upon 
it by the Constitution of the United States. But the Constitu­
tion gave Congress the power to take this matter out of the 
hands of the legislature. This court merely held that it had 
done this and by the language used had i_ndicated an intention 
that the action of the legislature should be subject to all the 
restrictions which the constitution of the State imposed w:1th 
respect to the passage of a law. 



6048 CONGRESS! ON AL RECORD-SEN ATE. APRIL 23, 

"V.-The 1·esolution· pt·oposin-g the eighteenth am.en.Omen.t st&({Wi.ent_l1J 
shou·ed that t1r:o-thirds of the Members of both Houses deemea l-tlf 
proposal n ecessary. . 

" The last objection to the validity of tbe eighteenth amend­
ment is found in the contention that the resolution proposing 
and reciting that two-thirds of both Houses concurred 'is in­
sufficient because, it is insisted, that to comply with Article V, 
there mu'st be some express declaration or finding by Congress 
not merely that two-thirds of the Members concurred, but that 
two-thirds of the Members of both Houses deem the amend­
ment necessary. The a}'gument in support of this highly tech­
nical and rather remarkable contention is based principally 
upon the claim that when the first 10 amendments were being 
considered by Congress, almost contemporaneously with the 
adO})tion of the Constitution, this was the construction put 
upon Article V by the statesmen of that day who had helped 
to frame the Constitution, as evidenced by the form used in 
proposing these first amendments. In malting this argument, 
however, counsel were misled by Gales and Seaton's 'Annals 
of Congress,' published in 1834.. This work (vol. 1, p. 778) 
published a resolution containing the recital 'having been 
agreed to by two-thirds of both Houses; and, at page 779, that 
the resolution, as reported by a committee and adopted by the 
House of Representatives, had changed this language so as to 
read, 'two-thirds of both Houses deeming it necessary,' and 
that, at volume 1, page 88, it appeared that the resolution had 
been adopted by the Senate. From this it was assumed that 
Congress, in proposing the first 10 amendments, had used the 
language quoted, and for the reason that this was deemed nec­
essary in order to comply with Article V. 

" It is conceded that practically all, if not all. of the amend­
ments subsequent to the tenth have been proposed in a resolution 
using the exact language used in proposing the eighteenth 
amendment. They say, however, that this doubtless resulted 
from the fact that when, in 1845, the first volume of the Stat­
utes at Large of the United States was published, by Messrs. 
Little & Brown, t11e resolution proposing the first 10 amend­
ments as there published used simply the expression ' two­
thirds of both H ouses concurring.' Counsel assumed t11at this 
was a mistake made by the publishers, and that this mistake led 
to what they termed 'the loose practice' which has since pre­
vailed in proposing an amendments. The argument is that 
in this matter the construction placed upon Article V by those 
who proposed the first 10 amendments should be given control­
ling weight. The mistake, however, is in the conclusion drawn 
from what is found in Gales and Seaton's 'Annals of Congress,' 
and not in the resolution as published in First Statutes at Large. 
page 97. The original resolution, as adopted by Congress and 
signed by John Adams, as Vice President, and by the Speaker 
of the House of Representatives, is on file in the office of the 
Secretary of State, nnu a copy of it is printed as an appendix 
to this brief. It shows that it was correctly published in the 
Fir t Statutes at Large. The elaborate argument made, there­
fore, in support of the contention that the form of the resolu­
tion thus adopted by a Congress composed in large part of men 
who were members of the Constitutional Convention ought to 
be treated as the only proper and constitutional form becomes 
an lU'gument against the contention that the eighteenth amend­
ment was not properly proposed. 

The argument is based upon another fallacy. It is assumed 
that before an amendment can be proposed two-thirds of the 
Members of both Houses shall deem it neces ary that such an 
amendment should become a part of the Constitution. Article V 
does not say this. It says : 

" ' The Congress, whenever two-thirds of both Houses shall 
deem it necessary, shall propose amendments to this Consti­
tution.' 

" If it had been intended that two-thirds of the members 
should deem the adoz>tion of the amendment necessary, the lan­
guage would have been: 'The Congress, whenever two-thirds 
of both Houses shall deem them necessary, shall propose amend­
ments to this Constitution.' What is required is that they 
shall deem the proposal of amendments and not their a-d01)tion 
nee ssary. There may be many reasons why a Member of Con­
gress may honestly deem it necessary to propose an amendment 
which he himself does not think necessary to be a part of the 
Constitution. It may be that he represents a constituency 
which, he is sure, favors and desires such an amendment. It 
may be that the agitation for an amendment has created such 
an unsettled condition in th~ public mind that he deems it 
n~cessary to propose an amendment in order that those condi­
tions may be settled. 

•• Counsel haYe quoted from the debates in Congress when the 
eighteenth amendment was pending to show that, for these or 
similar reasons, Member s of Congress voted to propose the 

amendment, ·although, as individuals, they were opposed to its 
adoption. But each Member of Congress is the judge of the 
reasons which led him to the conclusion that the proposal of a 
particular amendment is either necessary or unnecessary. The 
reasons assigned by the Members quoted in the brief do not, 
therefore, impeach their judgment that it was nece ary to pro­
pose this amendment. Counsel are fond of appealing to the 
utterances of distinguished Members of the early Congre ses 
of the United States for a proper interpretation of the Consti­
tution. An examination of the debates in Congress when the 
first 10 amendments were pending, so far as the reasons lead­
ing Members to conclude that the proposal was necessary are 
concerned, is almost a counterpart of the debates on the eight­
eenth amendment quoted in the brief. Throughout these debates 
there was no suggestion that a Member might not, with entire 
propriety and in entire accord with the Constitution, deem it 
necessary to propose an amendment the adoption of which he 
himself did not regard as necessary. Mr. Jltladison is quoted 
in Gules and Seaton's 'Annals of Congress' {vol. 1, p. 704), as 
follows: 

" ' He would -remind gentlemen that there were many who eon­
ceived amendments of some kind necessary and proper in them­
selves; while others who are not so well satisfied of the neces­
sity and propriety -may think they are rendered expedient from 
some other consideration. Is it desirable to keep up a division 
among tl1e people of the United States on a point in which the~· 
consider their most essential rights are concerned? If this is 
an object worthy the attention of such a numerous part of our 
constituents, why should we decline taking it into our con­
sideration, and thereby promote that spirit of urbanity and 
unanimity which the Government itself stands in need of for 
its more full support?' 

" 1\!r. Clymer is reported, at page 710, as saying: 
" ' He made this distinction because he did not conceive any 

of the amendments essential, but as they were solicited by his 
fellow citizens, and for that reason they were acquiesced in by 
others, he therefore wished the motion for throwing them into 
a supplementary form might be carried.' 

"The debates are full of similar statements. 
"Some of the objections to the validity of the ei"hteenth 

amendment which we have previously considered in this brief, 
if sustained, would invalidate not only that amendment but 
several others, notably the thirteenth, fourteenth, and fifteenth. 
The present contention, based upon the tl1eory that the language · 
used by Congress in proposing amendments, from the beginning 
of the Government, does not comply with the provisions of 
Article V, will enjoy the distinction, if sustained, of destroying 
every amendment supposed heretofore to have been adopted 
and of restoring unaltered to its origina~ form the Constitution 
as it came from the convention in 1789. This simple result is 
recognized by coun el, and is met by the suggestion that, since 
these amendments have never been challenged, they are now 
a part of the Constitution by prescl'iption. This means that the 
Constitution may be amended either in the manner provided 
in Articl~ V or as a result of the fact that, for an indefinite 
period, a proposed amendment has been supposed to be a part 
of the Constitution and nobody has challenged its validity. 

"It is, of course, true that the people of the United States in 
adopting t.he Constitution coulu ordain that amendments adopted 
as therein p1•ovided should become a part of the Constitution. 
But we deny that the people of the United States, or of any 
State, can be bound by any amendment which i not adopted 
in the manner provided in Article V. no matter how long a 
time may elapse before some one questions its validity. It may 
be that, after a long lapse of time, general acquiescence in an 
amendment may have some weight ns indicating the contempo­
raneous construction of the Constitution. If, however, anything 
can be established in this connection by anything akin .to pre­
scription, it would be that, through the long practice of the 
Government and the construction of Article V by those dealing 
with amendments, the propriety of the proposal in the manner 
adopted with respect to the eighteenth amendment has become 
the established construction of Article V. But the conclusive 
answer is that the Congress having, by a two-thirds vote of each 
House, proposed an amendment, it is indisputable and the 
highest evidence that they deemed it necessary to make such 
proposal. Why they reached this conclusion is immaterial. Res 
ipsa loquitur. 
uvi.-7'he Volstead Act, if otherwise ~onstitutional, is effective in the 

State of New Jersey without the concurrence of the legi slature of 
that State. 
"If the eighteenth amendment is a part of the Constitution, i t 

is next insisted that the Volste~d Act, eyen though otherwise 
constitutional, is not effective in the State of New Jersey, be­
cause the legislature of that State has not concurred in it. This 
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argument is based 
which is that-

' j 
upon the second sectioa of the amem1ment, " 'An enUre consolidation of the States into one complete 

"' The Congress and the several States shall haYe concurrent 
power to enforce this article by ap_propriate legislation.' 

" It is said that, by reason of this section, no law for the en­
forcement of the eighteenth amendment is valid unleSJ it repre­
sents, in some way, the concurrent action of Congre. s and the 
legislature of the State. In other words, to be valid, a law must 
be the act of both Congress and the legislature of the State. The 
mandate of the amendment is made to read as though it was 
that the article shall be enforced by legislation in which the 
Congress and the several States concur. 

"There is an e:Arpress purpose, of course, that Congress shall 
have power to legislate for the enforcement of the amendment. 
The only qualification or limitation of the power so conferred is 
that instead of being exclusive it shall be concurrent with a like 
power in the several States. It is not required that there shall 
be joint action by Congress and the States, or that the legislation 
enacted by the one shall be concurred in by the other. A new 
rule of fundamental law was introduced into the Constitution. 
It was deemed necessary to give Congress the power to enforce 
it. Congress might have been given the exclusi>e po'\\er. The 
use of the word 'concurrent' conclusi>ely negatin~s any such 
purpose. 

"The contention of appellant is that concurrent po'\\er neces­
sarily means a })Ower in the exercise of which Congress and the 
States do not act separately and independently, but must act 
jointly, or, at least, in cooperation and by mutual consent and 
agreement. If this be correct, then the eighteenth amendment 
is a much more startling innovation than has heretofore been 
imagined by Its stanchest opponents. In a few instances cer­
tain actions by t-he States are subject to the consent of Congress, 
but whenever the Constitution intended such a thing it provided 
it in express terms and did not use the phrase ' concurrent 
power.' In the matter of the enactment of general laws no 
such thing has ever been known in the llistory of this country 
as laws in the enactment of which both Congress and the legis­
latures of the several States participate. Each acts for a 
separate and distinct government, and it is wholly inconsistent 
with the governmental functions of each to require them to 
act in concert in the adoption of laws. Each enacts its own 
laws to be enforced by the courts of its own government, 
subject, however, to the jurisdiction of the Federal courts to 
determine whether State legislation conflicts with tlle Federal 
Constitution. 

"It is true that the word 'concurrent' has various meanings, 
according to the connection in which it is used. It may un­
doubtedly be used to indicate that something is to be accom­
plished by two or more persons acting together. It is equally 
true that it means in other connections a right ·which two or 
more persons, acting separately and apart from each other, may 
exercise at the same time. It would be idle, however, to go into 
all the meanings which may attach to this word. In certain 
connections it has a well fixed and established meaning, which is 
controlling in this case. \Vhen we speak of the concurrent 
jurisdiction of courts, there is no room for misunderstanding 
the term. We never understand it to mean a jurisdiction in 
the exercise of which both of the courts must have a part. 
Quite to the contrary, it means that the two courts have an 
equal right to exercise, each acting without the participation of 
the other, the same jurisdiction. 

" It is to be noted that section 2 does not say lliat legislation 
shall be conczt1-rent, but that the concurrent power to legislate 
shall exist. The concurrent power of the States and Congress 
to legislate is nothing new. And its meaning has been too long 
settled, historically and judicially, to now admit of question. 
The term has acquired a .fixed meaning through its frequent use 
by this court and eminent statesmen and writers in referring 
to the concurrent power of Qongress and the States to legislate. 
Practically all the powers of government before the Constitu­
tion were in the people of the several States. Such powers as 
were not delegated to the Federal Government remained in the 
people of the State. Where Congress was given the exclusive 
power to legislate on a certain subject, the power of the State 
over that subject was destroyed. If the power of Congress to 
legislate, how ver, was not made by the Constitution exclusive, 
the right of the State to legislate on that subject continued, and 
the Congress and the States were said to have concurrent power 
to legislate. There were numerous instances of this kind, and 
this is the meaning which the term 'concurrent power' in this 
connection has had from the beginning. 

"In tl1e thirty-second number of the Felleralist, as quoted in 
the brief of counsel in Fox v. State of Ohio (5 How., 410, 418), 
it was said: 

national soYereignty \YOuld imply an entire subordination of the 
parts, and whatever power might remain in them would be 
altogether dependent on the general will. But as the plan of 
the cmwention aims only at a partial union or consolidation, 
the State governments would clearly retain all the rights of 
sovereignty which they before had and which were not by that 
act exclusively delegated to Congress. This exclusive delega­
tion, or rather this alienation of State sovereignty, would only 
exist in three cases: Where the Constitution in express terms 
granted an exclusive authority to the Union; where it granted, 
in one instance, an authority to the Union and in another pro­
hibited the States from exercising the like authority; and where 
it granted an authority to the Union to which a similar author­
ity in the States would be absolutely and totally contradictory 
and repugnant. I use these terms to distinguish this last case 
from another which might appear to resemble it, but which 
would, in fact, be essentially different; I mean, where the 
exercise of a concurrent jurisdiction might be productiYe of 
occasional interferences in the policy of any branch of adminis­
tration, but would not imply any direct contradiction or repug­
nancy in point of constitutional authority.' 

"Of course, as used here, the expression 'concurrent jnris­
lliction ' can not refer to anything except separate, distinct, and 
inclepenuent action by the States and by Congress, respectively. 
It is power thus separately exercised by the two Governments 
that this court has from the beginning described as 'con­
current power.' The court has also kept in mind always the 
fact that many of the powers conferred upon Congress are 
similar to those already existing in the State government, and 
that, unless the intention to make the power of Congress ex­
clusive was expressed or necessarily implied, the power of the 
State remained, subject only to the constitutional pro>ision 
that in case of conflict the laws of Congress should be para­
mount Thus, in Houston 1.'. Moore (5 Wheat., 1, 47), Mr. 
Justice Story said: 

" 'The Constitution containing a grant of powers, in many in­
stances, similar to those already existing in the State govern­
ments, and some of these being of vital importance also to State 
authority a.nd State legislation, it is not to be admitted that n. 
mere grant of such powers, in affirmative terms, to Congre~s tloes, 
per se, transfer an exclusive sovereignty on such subjec·ts to 
the latter. On the contrary, a reasonable interpretation of that 
instrument necessarily leads to· the conclusion that t.he po,yers 
so granted are never exclusive of similar powers existing in the 
States unless where the Constitution has expressly, in terms, 
given an exclusive power to Congress or the exercise of a like 
power is prohibited to the States or there is a direct repugnancy 
or incompatibility in the exercise of it by the States. The ex­
ample of the :first class is to be found in the exclusiYe legisl::ttion 
delegated to Congress over places purchased by the consent of 
the legislature of the State in which the same shall be for forts, 
arsenals, dockyards, etc. ; of the second class, the prohibition 
of a State to coin money or emit bills of credit; of the third 
class, as this court have already held, the power to establbh a 
uniform rule of naturalization (Chirac v. Chirac, 2 'Vheat. , 258, 
269), and the delegation of admiralty and maritime jurisdi<:tion. 
(Martin v. Hunter, 1 Wheat., 304, 337; and see TI1e Federalist, 
No. 32.) In all other cases not falling within the classes already 
mentioned it seems unquestionable that the States retain con­
current authority with Congress not only upon t11e letter and 
spirit of the eleventh amendment of the Constitution but npou 
the soundest principles of general reasoning. There is this 
reser>e, however, that in cases of concurrent authority, where 
the laws of the States and of the Union are in direct and mani­
fest collision on the same subject, those of the Union, being " the 
supreme law of the land," are of paramount authority, aiH1 the 
State laws, so far, and so far only, as such incompatibility exists, 
must necessarily yield.' 

"And in the same case, at page 54, it was said: 
"'In considering this question it is always to be k€>pt in Yiew 

that the case is not of a new power granted to Congress wh re 
no similar power already existed in the Stutes.' 

"Here, in speaking of concUl·rent power and concurrent au­
thority, it is impossible to say that_anything was referred to 
except authority or power which the States and Congress· could 
each exercise, acting separately and independently. Indeed, it 
is expressly said that where the granting of power to Congress 
is in general terms, and the power is not of . ·uch a nature as 
to be necessarily exclusive, it is to be exercisetl by Cong1·ess, 
with the States retaining a right to exercise it at the same 
time, subject only to the qualification that, in the case of a 
direct conflict between State and Federal Ia ws the latter must 
prevail. ·n is true what has been quoted aboYe was said in 
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the course of a dissenting opinion, but it is not" in conflict with 
anything that was said in the opinion of the court and is an 
accura_te statement of the rule whic],! has always been recog­
nized by this court. 

In the case of Prigg v. Pennsylvania (16 Pet:, 536) in con­
sidering a State statute, the court said, at page 621: 

~· ' The remaining question is, whether the power of legisla­
tion upon this subject is exclusive in the National Government, 
or concurrent in the States, until it is exercised by Congress.' 

" Here the court describes a pp-wer which may be exercised 
by ongres and which may also ne exercised independently by 
the States as a concurrent po1.cer of the two. 

"In Gibbons v. Ogden (9 Wheat., 1, 209) the expression 
' concurrent power' was used in the sense which we attribute 
to it when the court said, speaking of the possibility that an act 
of Congress and an act of the legislature of the State might 
come into collision, that-

"' Should this collision exist, it will be immaterial whether 
those laws were passed in virtue of a concurrent power "to 
regulate commerce with foreign nations and among the several 
States," or in virtue of a power to regulate their domestic trade 
and police.' 

"In Covington, etc., Bridge Co. v. Kentucky (154 U. S., 204) 
the court described the class of Federal and State statutes 
which may properiy be said to have been enacted in the exer­
cise of a concurrent power. It was said, at page 209 : 

"' Tl1e adjudications of this court with respect to the power 
of the States over the general subject of commerce are dinsible 
into three classes: First, those in which the power of the 
State is exclasive; second, those in which the States may act 
in the absence of legislation by Congress; third, those in which 
the action of Congress is exclusive and the States can nut 
interfere at all.' 

"And at page 211, referring to the second class-that is, 
tho e in which the States may act in the absence of legislation 
by Congress-it was said : 

" ' Within the second class of cases-those of "·hat may be 
termed concurrent jurisdiction-al'e embraced laws for the 
regulation of pilots.' 

* * * * * * • 
"In the Passenger Cases (7 How., 282, 396), in holding that 

th€' power of Congress over the subject of interstate commerce 
was necessarily exclusive, it was said: 

"'A concurrent power in the States to regulate commerce is 
an anomaly not found in the Constitution. If such power exist, 
it may be exercised independently of the Federal authority.' 

"This was said in connection with the proposition that the 
power to regulate is necessarily an exclusive power. 

"It will thus be seen that in legal nomenclature the concur­
rent power of the States and of Congress is clearly and un­
mistakably define<t It simply means the right of each to act 
with respect to a particular subject matter separately and in­
dependently. 

" Whether the intention of the Constitution, in conferring 
legislative power upon Congress, was to make that power ex­
clusive may frequently be th~ subject of controversy. Un­
doubtedly the general power of taxation conferred upon Con­
gress is not exclusive. The clearest example of concurrent 
power in Congress and the States is perhaps to be seen in the 
power of taxation. Congress may tax incom-es. The States, 
acting separately and independently and for their own pur­
poses, may tax the same incomes. In other words, they have 
the concurrent power by legislation to impo-se taxes. The power 
to coin money, if it depended alone upon the section of the Con­
stitution which confers that power upon the Congress, would 
likewise not be exclusi\e. But another provision of the Con­
stitution denies the right to coin money to the States, and thus 
the power of Congress becomes exclusive. The power to regu­
late interstate commerce is not declared by the Constitution 
to be exclusive, nor is it, in terms, prohibited to the States. 
But the power to regulate necessarily includes all that may be 
done for that purpose. It is incomplete unless it can be exerted 
to its full extent. This power of Congrass, therefore, is of neces­
sity and from its very nature exclusive. In other cases, how­
ever, where the concurrent power exists, in whatever way either 
Congress or the States choose to exert it, it is exerted by each 
independently of the other. 

.. From what has been said it is evident that if the eighteenth 
amendment had simply provided that Congress should have the 
power to regulate or prohibit the manufacture, sale, and trans­
portation of intoxicating liquors throughout the United States, 
the power, like that to regulate interstate commerce, would 
have been exclusive. If the enforcement section had simply con­
ferred power, as the thirteenth amendment did, upon Congress 
without mentioning the States, it is by no means certain that 

the States would not still have had the power which they have 
always had to prohibit the liquor traffic within their borders. 
Congress was given the power to enforce the thirteenth amend­
ment, and it has enacted a statute prohibiting, throughout the 
United States, every form of slavery or involuntary servitude. 
Some of the States already had laws prohibiting slavery. It 
would hardly be said that these laws were nullified by the 
adoption of the amendment or that offenders against them could 
not be punished in the States. And if to-day a State should 
enact a law making it unlawful for one man to hold in involun­
tary servitude another, it is difficult to see upon what principle 
it could be said that such a law would be invalid and could not 
be enforced in the State courts; Certainly it would not conflict 
with the thirteenth amendment, and would be a valid Jaw unless 
it could be said that the exclusive power to legislate on tllat 
subject had been given to Congress. 

"There is nothing new in the proposition that a single act 
may be a violation of both State and Federal laws and pun­
ishable in the courts of the same Government. Indeed, one 
of the general provi ions of the Revised Statutes under the 
Title of Crimes is section 5328, as follows : 

"'Nothing in this title shall be held to take away or impair 
the jurisdiction of the courts of the several States under the 
laws thereof.' 

"It is an offense against the laws of the United States to pass 
counterfeit money. (United States v . Marigold, 9 llow. 559.) 
It has, ne\ertheless, been held that a State may make the 
pa ~ing of counterfeit money an offense against its laws and 
punishable in its courts. (Fox v. State of Ohio, 5 How. 410, 
432.) It is true, in the case of the passing of counterfeit money, 
it may be said that the act of Congress is justified by the power 
of the Government to protect the money coined by it, and that 
the obj-ect of the State legi Iation is to protect it citizens 
against fraud. But the fact remains that a single act by the 
individual is an offen e against both laws. This latter fact 
prevents a conviction or acquittal in the courts of one govern­
ment from being a bar to a prosecution in the courts of the 
other. It is pos ible that the second section of the eighteenth 
amendment, as it expressly contemplates action by both gov­
ernments, may be given such a meaning that a pro ecution in 
the courts of one government may be held to bar a pro ecu­
tion for the same offense in the courts of the other. Thi , how­
ever, is a question which can only be decided when it arises. 
The present contention is imply that the act of Congre s is not 
valid until concurred in by the State. It is submitted that 
there is in the authorities no warrant for such a contention. 

" It appears that since the eighteenth amendment went into 
effect the State of New Jersey has passed a prohibition law. 
It has not seen fit to make this law quite so rigid as the Volstead 
... o\.ct. The New Jersey act prohibits manufacture, sale, or trans­
portation of intoxicating liquors. Congress in adoptin" the 
Volstead Act thought that, in order to effectively prohibit 
intoxicating liquors, it wa necessary to prohibit all beverages 
containing as much as one-half of 1 per cent of alcohol. The 
Legislature of New Jersey thought the object in view could be 
accomplished without going so far, and hence confined its pro­
hioition to beverages containing more than 3! per cent of alco­
hol. Each is a valid law. The one is to be enforced through the 
courts of the United States, the other through the courts of the 
State of New Jersey. A man who sells whisky, for instance 
violates both laws. He may be convicted in the courts of either: 
When he is so convicted in one the question may arise as to 
whether he can again be prosecuted in the other. On the other 
hand, if a man sells beer containing 2.75 per cent of alcohol 
he does not violate the New Jersey law, and therefore can not 
be prosecuted in the courts of that State. But whether such 
beer is actually intoxicating or not the Congress has deemed 
it necessary to include it in the prohibition in order to effectually 
prohibit intoxicating liquors. The_ seller of such beer in New 
Jersey, therefore, is subject to prosecution and punishment in 
the Federal courts, although not in the State courts. 

"There is no actual conflict between the two laws. They 
both prohibit certain things. The act of Congress prohibits 
some other things which the State simply has not prohibited. 
Between these laws, then, it would hard1y seem that any ques­
tion can arise as to whether the one or the other controls-they 
are both valid laws. If, however, the State of New Jer ey 
should pass a law expressly providing that 2! per cent beer 
should be lawful in that State there would be a conflict between 
that law and the Volstead Act. In the event of such a conflict 
it would doubtless be held that the, law of New Jersey would 
be void because in conflict with a valid law of Congress. 

"There is a striking analogy between this situation and that 
brought about by the passage of the Reed amendment. After 
the enactment of the Webb-Kenyon law many States prohibited 
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the shipment of liquor to points within their borders and tlms those who assail this act; such as Interstate Commerce Com­
created an offense punishable in their own courts. Later, the mission v. Louisville & Nashville R. R.. Co.) 227 U. S., 88, 91; 
Reed amendment prohibited the transportation in interstate Dobbins v. Los Angeles, 195 U. s:, 223, 241; ·Adair v. United 
commerce of liquor for beverage purposes into a dry State. States,. 208 U. S., 161; McLean v. Arkansas, 211 U. S., 539; 
One who shipped liquor into such a State committed an offense Adams v. Tanner,. 244. U. S., 590; St. Louis, I. M. & S. v. Wynne. 
against both the State and Federal law and was subject to 224 U. S., 35.4 ;· Cotting v. Kansas City, etc., 183 U. S., 79; Yick 
prosecution in both the State and Federal courts. But the Wo v. Hopkins,. 11.8 U. S., 35o; Galveston,. etc., v. Texas, 210 
State and Federal prohibitions were not always coextensive. U.S., 217; Choctaw, et~.v. Harriso~ 235 U. S., 292, 298 ~West­
In West Vrrginia. the law permitted one to personally bring ern Union v. Kansas, 216 U. S., 1, 37; Monongahela v. United 
in a limited quantity fol' his own use-. But, though not sub- States, 148 U. S."' 312, 327; United States v. Dewitt, 9 Wallace, 
ject to prosecution in the State courts, he could be prosecuted ' 41, 44; Hodges 17. United States,. 203 U. S., 1; United States v. 
in the Federal court for a violation of the Reed amendment. Reese, 92 U. S., 214; James v. Bowman, 190 U. S., 127; Civ.il 
(United States. v. Dan Hill, 248 U. S., 420.) Rights Cases, 109 U. S.~ 1~ But wherever it can be said that 

" The debates in Congress at the time the amendment was a. particular enactment has a reasonable relation to the accom­
proposed throw but little light on what was. understood by con- plishment of that which Congress is empowered to do, and 
current power. In a recent speech in Congress Chairman Vol:- Congress has determined that such an enactment is necessary 
stead has, however, given such a clear exposition of concurrent for that purpose, the courts do not inquire into tlie correctness 
power that we venture to print, as an appendix to this brief, of the judgment of Congress or the wisdom of the policy 
his remarks as-published in the Appenttix to the CoNGRESSIONAL adopted by it. In the present case, then, the question is, Does 
REcoRD of March 23~ 1920. the prohibition of an alcoholic liquor, even though not itself 

"It is respectfully submitted that the validity of the Volstead intoxicating, have any reasonable relation to the effective pro­
Act does not depend in any sense upon whether it has been con- hibition of intoxicating liquors?- If so, there has been conferred 
curred in by the State of New Jersey or not. upon Congress the express power to enact such a prohibition, 
.. VII.-In 01.der to mJ.lo,·ce, with any degree ot etficiencv, the eighteenth and there is no constitutional ground upon which the definition 

amendment a definition of intowicating liquor ·was essentialr-The deft- in question can be successfully challenged. 
nition vroviiled by the Volstead Act includes notMng which Con{ll"ess "It is sou.ght to bring the definition above quoted within the 
could not vrope1·Zy deem necessary to enforce the provisions of the authority of the cases just cited, and by applying the rules there 
amend'ment, and ts therefore not aroitrary. applied, to reach the conclusion that this definition is arbitrary; 
"The specific prohibition of the eighteenth amendment is di- and has no reasonable relation to the enforcement of the eight-

rected against the manufacture, transportation, ,importation, or eenth amendment. It is idle now, however, to SI>Qculate as to 
exportation of intox-icating liq1wrs to1· beverage purposes. Both whether these rules might be construed as justifying the con­
by section 2 of the amendment and by the concluding paragraph elusion thus urged. This court bas already too clearly defined 
of Article I, section 8~ of the Constitution, Congress is given the extent to- which a legislative body may properly go for the 
the power to enact legislation that may be appropriate to enforce purpose of enforcing such a prohl'bition in tl'le ease of both State 
tbe prohibition. and Federal legislation. 

"Section 3 of Title II of the Volstead Act follows the eighteenth "Of" cuurse, it is conceded that Congress can not, for the pur-
amendment and makes it unl-awful to manufacture. transport, pose of exerting- any power which is conferred upon it, legislate 
import, sell, or export intoxicati.ng liquors tor be1:erage purposes. so as to abridge any of the privileges or immunities of citizens of 

''-Section 1 of Title II of the Volstead Act, as hereinbefore the United States. But the right even: to own or hold intoxicat­
quote~ defines, fo1· the purposes of the act, 'intoxicating liquor.' ing liquors for personal use is not one of those fundamental 

"Section 37 provides for regulations under which the bever- privileges of a citizen which can not be abridged.. .As said bY. 
!lges mentioned in the proviso to that section may be manufac- Mr. Justice McReynolds in Crane v. Campbell (245 l'J. S., 204, 
tured and sold, the regulations being designed to prevent the 308) : 
evasions of the prohibitory law through such manufacture and "'We further think it clearly follows from our numerous 
-sale. decisions upholding prohibition legislation that the right to hold 

" The definition above quoted is assailed as being beyond the intoxicating liquors for personal use is not one of those fonda­
power of Congress to ena-ct. It is said that the amendment au- mental privileges of a citizen of the United States which no 
thorizes Congress to prohibit only intoxicating liquor, and that State may abridge. A contrary view would be incompatible with 
a. beverage which does not eontain largely more than one-half. the undoubted power to prevent manufa€tm·e, gift, sale, pur­
of 1 per cent of alcohol is not intoxicating. The contention is chase, or transportation of such articles, the only feasible ways 
that Congress, being empowered only to prohibit intoxicating of getting them. An assured right of possession would neees~ 
liquors, can not, by definition, make a beverage intoxicating sarily imply some adequate method to obtain not subject to 
which is not, in fact, intoxicating within the meaning of the destruction at the will of the State.' 
Janguage of the amendment. For this reason it is said that the " It had previously been said in the same case: 
definition adopted is untruthful and arbitrary, and therefore n' It must now be regarded as setUed that,. on account of thei-r-
unconstitutional. well-known noxious qualities and the extraordinary evils sbgwn 

" It is" true, of course, that Congress can not e::rtend its powers- by experience commonly to be consequent upon- thefr use-, a State 
by giving to the language. m;ed in conferring those powers a:n· ·has power absolutely to prohibit manufacture, gfft, pUl'cllase,. 
arbitrary meaning which does not belong to it. But so long as- sale, or transportation of intoxicating liquors within its borders 
it has the constitutional power to do the thing which it does, without violating the guaranties of the- fourteenth amendment! 
it may use the words employed by it for that purpose in any (Id., 307.) 
sense which it chooses to give them. In other words, if in "The right of a State to prohibit the possession of intoxicat­
order to enforce the eighteenth amendment it has the power ing liquors was treated, however, as arising from and being_ 
to prohibit the sale or manufacture of beverages containing less implied in the right to prohibit the manufacture, purchase, sale, 
alcohol than is necessary to render them 1Je1· s-e into-xi~ating, it and transportation. Thus it was said : 
is immaterial whether it provides separately for their pro- "' .A.s the State has the power above indicated to prohibit, it 
hibition or accomplishes the same thing by including them, for may adopt such measures as are reasonably appropriate· or 
the purposes of the act, in the definition of intoxicating liquor. needful to render exercise of that power e-ffective. (Booth v. 
If, therefore, for. any reason it is: competent for Congress to Illinois, 184 U. S., 425-; Silz v. Hesterberg, 211 U. S., 31; Murphy 
prohibit such beverages as a means fo1~ securing the enforce- 11. Calif-ot:nia, 225 U. S., 623; and Rast v. Van Deman & Le"\-vi.s 
ment of the prohibition against intoxica.ting liquors, the defini- Co., 240 U. S., 342, 364.) And, considering the notorious diffi­
tion adopted in the Volstead Act can not be successfully culties always attendant upon efforts to suppress traffic in 
assailed. liquors, we are unable to say that the challenged inhifiition of 

"It is not denied tha-t legislation, even if apparently an their possession was arbitrary and unreaso-nable or without 
exertion of the police power, may be declared invalid because proper relation to the legitimate legislative purpose;' (Id., 307-
arbitrary and discriminatory; that such exertion of power may 308.) 
be so arbitrary and discriminatory as to amount. to a taking " In other words, entirely aside from the question a to 
of property; that legislation enacted for the ostensible purpose whether a State has the independent power to- prohibit the' 
of putting into execution an express power may be invalid po~~~sion, of intoxicating llquOl'S, it has the power to enact" 
upon the ground that. the thing enacted has no reasonable rela- such a prohibition if deemed necessary to make effective its 
tion to the exertion of such a power; and that the nature of a pTohibition against the sale and man'lt{act·llre of intoxicati:ilg 
legislative act is determined. by what it, in effect, is and not liquors. It will be said, however, that that case, fn all its 
necessarily by what the legislative body choo es to call it aspects, involved only intoxi-cating liquors which were expressly 
There is~ therefore, no quarrel with the authorities cited by ineluded in the conceded power to- prohibit the sale and manu-
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facture. It i · then argued that, in order to make effective the 
prohibition of a noxious article, it is incompetent to also pro­
hibit one which is not noxious in itself. This contention, how­
ever, was expressly and emphatically rejected in Purity Extract 
Co. r. Lynch (226 U. S., 192). In that case a conviction was sus­
tained for a violation of the prohibitory law of the State of 
l\Ii~si ·sippi, although it was stipulated that the malt beverage 
in question, which was included within the broad terms of the 
prohibition, contained no alcohol and was in no sense intoxicat­
ing. Speaking of the decision in that case this court, through 
Mr. Ju..;tice Brandeis, said in Ruppert v. Caffey, decided Janu­
ar~· u, 1920 : 

"'Purity Extract CD. 1-·. Lynch (226 U. S., 192) detet,.mined 
that State legislation of this character is \alid and set forth with 
clearness the constitutional ground upon which it rests: "When 
a State exerting its recognized authority undertakes to suppress 
\.Yhttt it is free to regard as a public evil, it may adopt such 
mea::;ures haYing reasonable relation to that end a it may deem 
neces ary in order to make its action effective. It does not fol­
low that because a transaction separately considered is innocu­
ous it may not be included in a prohibition the scope of which is 
regarded as essential in the legislative judgment to accompli h a 
purpose within the admitted power of the Government." (P. 
~01.) * * * "It was competent for the Legislah1re of Missis­
sippi to recognize the difficulties besetting the administration of 
laws aimed at the prevention of traffic in intoxicants. It pro­
hibited, among other things, the sale of 'malt liquors.' In thus 
dealing with a class of beverages which in general are regarded 
as intoxicating, it was not bound to resort to a discrimination 
with respect to ingredients and processes of manufacture which, 
in the endea\or to eliminate innocuous beverages from tlle con­
demnation, would facilitate subterfuges and frauds. and fetter 
the enforcement of the law. A contrary conclusion logically 
pre;o:;sed would saye the nominal power while pre>enting its ef­
fective exercise." (P. 204.) * * * "Tlle State, within the lim­
its we have stated, must decide upon the measures that are need­
ful for the protection of its people, and ha"ting regard to the 
artifices which are used to promote the sale of intoxicants under 
the guise of innocent beverages, it would constitute an tmwar­
ranted departure from accepted principle to hold that the pro­
hibition of the sale of all malt liquors, including tlle be,erage 
in question, was beyond its resen·ed power."' (P. ~03.) 

"Here again the right of tile legislature to prohibit a beverage 
not itself intoxicating and entirely harmless was not based on 
any independent right to do so. It was based alone upon the 
ground that it was necessary to preYent eyasion of the law 
prohlbiting intoxicating and Ilarmful beYerages. Undoubtedly, 
then, it is too well established to admit of contro>ersy that a 
State has ample power to pass a prohibition measure in the ex­
act terms of the Volstead Act. If CDngress, therefore, Ila as 
broad a power as the States ha\e always had to enforce the 
prohiqition of intoxicating liquors, tile provision or definition 
assailed in this case was a valid exertion of its constitutional 
power. That Congress, in the exercise of its war powers, has 
exactly the same power in this regard as the States have in the 
exercise of their police powers is settled. Tile war prohibition 
act of November 21, 1918 ( 40 Stat., ch. 212, pp. 1045, 1046), pro­
hibited the manufacture or sale of certain beverages. Constru­
ing that act, however, this court held that, by Us ou:n terms, tile 
prohibition was limited to intoxicating liquor. (Standard Brew­
ery Co. v. United States, deci<Jed January 5, 1920.) In Title I 
of the Volstead Act, passed October 28, 1919, and intende<l to pro­
vide for the better enforcement of the act of November 21, 1918, 
however, it was provided in section 1 that thereafter the lan­
guage used in the act of November 21, 1918, should be construed 

· so as to include beverages of the class named which might not, 
in fact, be intoxicating. This was accomplished by the follow-
ing provision : ' 

•~ 'The words" beer, wine, or other intoxicating malt or Yinons 
liquors " in the war prohibition act shall be hereafter construed 
to mean any such beverages which contain one-half of 1 per 
cent or more of alcohol by volume: Pro'Vided, That the foregoing 
definition shall not extend to dealcoholized \\ine nor to any 
beverage or liquid produced by the process by which beer, ale, 
porter, or wine is produced, if it contains less than one-half of 
1 per cent of alcohol by volume, and is made as prescribed in 
section 37 of Title II of this act, and is otherwise denominated 
than as beer, ale, or porter, and is 'contained and sold in or from 
such sealed and labeled bottles, casks, or containers as the.com­
missioner may by regulation prescribe.' 

"By this it will be seen the beyerages prohibited by tile war 
prohibitiop. act were defined exactly as intoxicating liquors 
were defined in Title II of the \olstead Act, intended to en­
force the eighteenth amendment. Precisely the same ob:iection 
wa made to the war prohibition act that is now made to the 

present act. The question was whether Congress, in the exet·­
cise of its war powers, could enact so broad a prohibition. 
This court in Ruppert 'L Caffey, above, regarded tile case as 
turning upon the question of whetiler, in the exercise of the 
war powers, Congress had a · ample power over intoxicating 
liquors as the States had in the exercise of their police poweL·s, 
and said: 

"' H the war power of Congress to effectiYely prohibit the 
manufacture and sale of intoxicating liquors in order to pro­
mote the Kation's efficiency in men, munitions, and supplies, 
is as full and complete as tile police power of the States to 
effecti've1y enforce such prohibition in order to promote the 
health, safety, and morals of the community, it is clear that 
this proYi ion of the Yolstead Act i valid and has rendered 
immate1ial , the question whether plaintiff' · beer is intoxicat~ 
ing. For the legi ~lation and decisions of the highest courts of 
near1~' aU of the Stutes establish that it is deemed impossible 
to effectively enforce either prohibitory laws or other laws 
mer~ly re~ulating the manufacture and sale of intoxicating 
liquors if liability or inclusion vi'ithin the law i ~ mnde to de­
pend upon the issuable fact whetller or not a particular liquor 
made or sold as a be\erage i ~ intoxicating. In other words, it 
clearly appear· tllat a liquor law, to be capable of effective 
enforcement must, in tlw opinion of the legislature and courts 
of the several States. be made to apply eithet· to all liquors 
of the :pecie enumerated, like beer. ale, or wine, regardle :;; 
of the preseu e or degree of alcoholic content; or if a more 
general description is u~ed,- nell as distilled, rectified, spirituous, 
fermentefl. malt, or l>rewed liquors, to all liquors " ·ithin that 
general <.lescril)tion regardle s of alcoholic content; or to such 
of the~e liquor. ru· contain a named percentage of alcohol; and 
often se,·eral !':UCh stnndards are combined so that certain 
specific and generic liquors are altogether forbidden an(} such 
other liquors as contain u giYen percentage of alcohol.' 

".And after referring to Purity Extract Co. t'. Lyncll. as 
quotP.d al>ove, tlle court continued : 

"'That the Federal Government woulu, in attempting to en~ 
force a prohibitory law, be confronted \\ith difficulties similar 
to those encountered by the States i ol>vious; and both this 
experience of the States and tile need of the Federal Govern­
ment of legi;o;lation tletining intoxicating liquor as wa. · clone in 
tbe \ol!'\tend Ar·t wa~ clearly ~et forth in the report of the 
House Committee on the Judiciary in reporting the bill to the 
Sixty-fifth CongreHs, third ._·egsion, Ueport 1143, February 26, 
1fl19, and to thf' Sb::ty-sixth Congress, first es ·ion, Report 91, 
June 30, 1919. Furthermore, recent experience of the military 
force· had shown the nece,sitv of fixinO' a definite alcoholic te:t 
for the pm·pose of administering the limited prohil>itory law in­
cluded in the selective-~erYice act of May 18, 1917, chapter 1~, 
section 12, 40 Stah1tes, 76, 2. And the Attorney General, call ­
ing attention specifically to the claim made in respect to the 
2.75 per cent beer, had pointed out to Congress that definition 
of intoxicating liquor by fixed standards was . e sential to 
etrective enforcement of the prohibition law. It is therefore 
clear both that Congress might reasonably haYe considered 
some legislative definition of intoxicating liquor to be essential 
to effecti\e enforcement of prohibition ancl al ~o that the 
definition pro\ided by the Volstead Ac:t wa not an arbitrary 
one. 

"' Plaintiff·s argument is equivalent to saying that tile war 
power of Congress to prohibit the manufacture and sale of 
intoxicating liquors does not extend to the adoption of such 
means to this end as, in its judgment, are necessary to the 
effective administration of the law. * * * The police power 
of a State o\er the liquor traffic is not limited to the power to 
prohibit the sale of intoxicating liquors supported by a sepa­
rate implied power to prohibit ldndred nonintoxicating liquors 
so fur as nece sary to make the prohibition of intoxicauts 
e:f!ective; it is a stngle bmad power to make such laws, l>y way 
of prohibition, as may be required to effectively ·uppress the 
traffic in intoxicating liquor~. Likewise the implied war powet· 

. over intoxicating liquors extends to the enactment of laws 
which will not merely prohibit the sale of intoxicating liquors 
but will effectually pre\"ent their sale.' 

" It is thus beyond doubt that a State in the ex:erci e of its 
police power may make such laws, by way of prohibition, as in 
the judgment of its legislature may be required to effectively 
suppress the traffic in intoxicating liquors. It is likewise decided 
that, in the exercise of its war powers, Congress has the same 
broad power to enact such measures as .,may be ~ecessary to 
suppress the same traffic. In both cases it has been ex:pres~lY 
held that, if deemed ne.cessary by the legislative body, the means 
adopted may be the inclusion, in the definition of intoxicating 
liquors, of beverages containing no alcohol, or containing one­
half of 1 per cent alcohol. 
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"When the national prohibition act was passed Congress had 

no. independent police power o-ver the liquor traffic. It was held, 
however, that, when necessary to the full and efficient exertion 
of its war powers, it had precisely the same power over this 
traffic that the States had. Now, by virtue of the eighteenth 
amendment, there has been conferred upon it the ezp1·ess power 
to enact such legislation as may be necessary to suppress the 
traffic in intoxicating liquors throughout the United States, and, 
to the extent necessary to do this, it is endowed with the police 
powers which have heretofore been exercised by the States 

·alone. Certainly, if in the exertion of its war powers it had 
the right, when deemed necessary, to suppress the liquor traffic, 
and, in order to effectively accomplish that end, had the power to 
include, in its prohibition, liquors which, though not intoxicat­
ing, could be used as a means of evading the law, it can not be 
doubted that, since it has acquired the express power to prohibit, 
as a police measure, the liquor traffic, the power to enact legis­
lation deemed necessary to accomplish that result can not be 
more limited than when it was merely exercising its war powers. 
In the latter case it was held to have the same power which the 
State had when legislating to promote the health, safety, and 
morals of the community. · 

u The regulation or suppression of the liquor traffic has long 
been recognized as a legitimate exercise of power to promote the 
safety, health, and morals of the community. When, therefore, 
Congress was empowered to suppress the liquor traffic through­
out the United States it was in that regard clothed with the 
same power, acting for the whole country, which the several 
States had previously exerted acting for themselves. Such 
measures, therefore, as have been held to be appropriate en­
forcement measures when adopted by the States must now of 
necessity be held equally appropriate when enacted by Congress 
to enforce the eighteenth amendment. 

•; This rule, as shown ~tbove, has been applied when Congress 
had the power to suppress the liquor traffic only when· it deemed 
such suppression necessary for the proper exertion of its war 
power. This forecloses any question as to the applicability of 
the rule when Congress is exerting police powers expressly and 
dir€Ctly conferred for the purpose of suppre sing the liquor 
traffic. 
·~Some question is made, based upon the fact that, under the 

Volstead Act ( 41 Stat ch. 83, pp. 305 et seq.) , a beverage made 
by the process by which beer is made, but containing less than 
one-half of 1 per cent alcohol, can not be sold at all if called 
beer, but may, under certain conditions, be sold under other 
names. As seen above, this identical provision was in the defini­
tion which Congress applied to the war prohibition act, and 
,which this court held valid. This would seem to be a con­
clusive answer. It is, however, difficult to comprehend the force 
of the argument baseu on the fact above stated. Certainly it 
is not a matter of '""hich the brewer can complain. The author­
ities cited show conclusively that Congress might, if it had 
seen fit, have prohibited all malt liquors containing as much as 
one-half of 1 per cent, or, indeed, whether they contained any 
alcohol or not. If all were, therefore, subject to valid pro­
hibition, no just complaint can be made because Congress did 
not go as far as it might have gone. 
· " Obviously Congress reco-gnized that there were a number of 

beverages, including whisky, brandy, beer, and wine, which, 
from time immemorial, have been known and understood by the 
public to be intoxicating liquor. It could be very well said, 
therefore, that any practical and ~:fficient enforcement of the 
law would be very greatly impeded if any articles whatever 
were permitted to be sold under any of these well-known names, 
and that it was therefore necessary and important to avoid the 
necessity of showing, in any case, the quantity of alcohol con­
tained in any beverage offered to the public as beer, wine,. 
whisky, or brandy. On the other hand, it seems to have been 

· recognized that there might be conditions under which bever­
ages made by the same process and containing · so little alcohol 
as to be entirely innocuous might be sold without serious inter­
ference ·with the enforcement of the law. Such sale.s, therefore, 
were not prohibited provided they were not made under one of 
the names which the public had so long been accustomed to 
associate exclusi-vely with intoxicating drinks. If, therefore, 
the alleged discrimination was one of which those previously 
engaged in manufacturing beer could complain, instead of being 
n provision in their favor, as it is, there is ample ground for 
saying that there was nothing arbitrary in drawing a distinc­
tion between an article sold as beer and 2. somewhat similar 
article sold under another name. 

" Clearly the contention now made against the definition in 
question has been unmistakably foreclosed by the recent de­

-cistons of this court. 

"VIII.-The fact th.a-t by the passage of the Volstead Act on Oc­
tober £8, 1919, ana the going into effect of the second title of that act 
and the eighteenth an~enclment on January 16, 1E2.0, the sate of non­
intoancatin!l beer containing as much as one-haLf of 1 per cent of 
alcohol toa.s prohibited by the war prohibition act does not render 
Title II of the Volstead Act invalid, e-z;en as to the sale of such beer 
lawfttlly manufactured before October 28, 1919. 

''Under the heading 'The destruction of lawfully preexist· t.. 

ing property is un-Constitutional,' an argument is mad-e in sup­
port of the contention that Title II of the Volstead Act is in· 
valid in so far as it prohibits the sale of nonintoxicating beer 
lawfully manufactured before the passage of that act on Oc· 
tober 28, 1919. This is upon the theory that the result of that 
act is to destroy the value of such beer without making com­
pensation. 

" It can not now seriously be contended that to the extent 
that a financial loss results to individuals from the passage 
of a law in the rightful exercise of the police power there is a 
taking of property which requires compensation to be made to 
the owner. The manufacture and sale of liquor where it was 
once lawful can not be prohibited without a resulting loss to 
those engaged in the business, but this exe1·cise of the pollee 
power is not a taking of property. (:Mugler v. Kansas, 123 
U. S., 623.} This is the clearly established rule both with re­
spect to State and Federal legislation. In Hamilton v. Ken· 
tucky Distilleries & Warehouse Co., decided by this court De­
cember 15, 1919 (251 U. S., 146, 156-157), it was said: 

" ' If the nature and conditions of a restriction upon the use 
or disposition of property is such that a State could, under the 
police power, impose it consistently with the fourteenth amend· 
ment without making compensation, then the United States may, 
for a :Qermitted purpose impose a like restriction con­
sistently with the fifth amendment without making compen­
sation; * * *.' 

"It is not understood that any claim is now asserted that a 
government enacting prohibition is bound to make compen~ation 
to those who thereby become losers. Indeed, the general rule 
to the contrary seems to be conceded, and the insistence is 
limited to a claim that with respect to lawfully preexisting 
property, e-ven assuming that its sale or disposition may be pro­
hibited when deemed necessary to accomplish some object within 
the legislative. power, either compensation must be made for 
such property or a reasonable time allowed for its disposition 
after the passage of the act. 

"Title II of tl1e ,Volstead Act was enacted on October 28, 
1919, and did not become effective until January 16, 1920. Dur­
ing the intervening time, however, the war prohibition act was 
in effect and, as amended by Title I of the Volstead Act, it pro­
hibited the sale for beverage purposes in this country of -the 
so-called nonintoxicating- beer, the manufacture of which prior 
l:o October 28, 1919, had been lawful. It is therefore true that 
brewers who had on hand on October 28, 1919, a stock of these 
lawfully manufactured beverages had no opportunity, before 
the eighteenth amendment went into effect, to dispose of such 
beverages except for exvort purposes. · 

"In the case of Hamilton 't'. Kentucky Distilleries & Ware­
house Co., sup1·a, there was a contention that the war prohf,.. 
bition act was invalid because its result was to destroy without 
compensation the value of spirituous liquors previously manu­
factured. That act, however, did not take effect for seven 
months after its passage, and the court said: • 

" ' We can not say that seven months and nine days was not 
a reasonable time within which to dispose of all ·liquors in 
bonded warehouses on November 21, 1918.' (Id., p. 158.) 

"If the question of whether a reasonable time was allowed 
was important, Title II of the Volstead Act, which is now: 
involved, allowed from October 28, 1919, to January 16, 1920, 
in which these nonintoxicating beverages could be disposed of. 
If this was all, that length of time would certainty be as rea­
sonable in the case of beverages which are commonly manu­
factured for quick sale as seven months would be in the case 
of bonded liquors which require a long period of ripening 
before they are ready for sale. It is doubtless true that in 
passing the Volstead Act Congress assumed that the war would 
be terminated and the war prohibition act no longer effective 
before January 16, 1920, and that, therefore, there would be a 
period in which· these nonintoxicating beverages could ~ dis­
posed of. As it turned out, however, this was not the case, 
and there was no interval in which sales could lawfully be 
made. These circumstances give rise to the present question. 

"As against the sale of nonintoxicating beverages manufac­
tured prior to October 28, 1919, then the question is whether the 
Volstead Act is invalid because no opportunity was given to 
dispose of such beverages. 
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"If what has be n quoted above from Hamilton v. Kentucky 
Di::;tilleries & "\ 'arehouse Co. had been all that the court said, 
it might be regarded as implying that if the time allowed had 
not been reasonable there would have been ground for the con­
tention made; but the court added this, after saying that the 
time allowed could not be regarded as unreasonable: 

" 'And if, as is suggested, the liquors remaining in bond No­
vember 21, 1918, were not yet sufficiently ripened or aged to 
permit ~em to be advantageously disposed of within the limit~ 
period <?f 'seven months and nine days thereafter, the·resulting . 
inconvenience to the owner, attributable to the inherent quail­
tie · of the property itself, can not be regarded as a taking of 
property in the constitutional sense.' (Id., p. 158.) 

" This contains a clear intimation, if not an express holding, 
that a p'rohibition Jaw is valid without regard to whether it 
takes effect immediately or whether its result is to destroy the 
value of property lawfully acquired previously. 

"Tile questions suggested, however, were squarely before the 
court in Ruppert v. Caffey,' supra. In that case a corporation 
wbich had on hand a stock of lawfully manufactured nonintoxi­
cating beyerages on October 28, 1919, complained of Title I of 
the Volstead Act because it went into effect at once, and gave 
no opportunities to dispose of such beverages. The court said 
this: · 

"'Does the fact that Title I of the Volstead Act took effect 
upon its passage rendeJ.' section 1 invalid as against the plain­
tiff? Prohibition of the manufacture · of malt liquors With 
alcoholic content of one-half of 1 per cent or more is permis­
sible only because, in the opinion of Congi-ess, the war emer­
gency demands it. If, in its opinion, the particular emergency 
demands the immediate discontinuance of the traffic, Congress 
must have the pow:er to require such discontinuance. To limit 
the power of Congress so that it may require discontinuance 
only after the lapse of a reasonable time from the passage of 
thl• act would seriously restrict it in the exercise of the war 
pov.·ers. Hardship resulting from making an act take effect 
upon its passage is a frequent incident of permissible legisla­
tion; but "'·hether it shall be imposed rests wholly in the discre­
tion of the lawmaking body. That the prohibition of the manu­
facture of nonintoxicating beer, if permissible at all, may be 
~ade to take effect immediately follows necessarily from the 
principle acted upon in :Mugler v. Kansas (123 U. S. 623, 669), 
since the incidents attending the exercise by Congress of the 
war power to prohibit the liquor traffic are the same as those 
that attend the State's prohibition under the police power. In 
the Mugler case, also, the breweries were erected at a time when 
the State did not forbid the manufacture of malt liquors; and 
there it was alleged that the prohibition, which became effec­
tive almost immediately, would reduce the value of one of the 
breweries by three-fourths and would render the other of little 
value. Here, as there, the loss resulting to the plaintiff from · 
inability to use the property for brewery purposes is an incident 
of the peculiar nature of the property and of the war need 
which, we must assume, demanded that the discontinuance of 
use be immediate. Plaintiff can not complain,· because a dis­
continuance later would have caused him a similar loss. This, 
indeed, appears to be conceded so far as concerns the brewery 
and appurtenances. The objection on the ground that the pro­
hibition takes effect immediately is confined to the prohibition 
of the sale of the beer on hand at the time of the passage of the 
act. But as to thn.t also we can not say that the action of Con­
gre:;;s wa unreasonable or arbitrary.' 

"Thus it was held that that act was not inYaliu becau e 
it took effect immediately, and, it may be added, it is that act 
at last which depri>ed the brewers of an opportunity to sell 
their stock of beverages before the eighteenth amendment went 
into effect. l\Ioreover, the court expressly held tbat whether 
legi ·lation which is otherwise permissible shall take effect so 
promptly as to result in hardship is wholly in the di~cretion of 
the lawmaking power. This is because the losses resulting 
from such legislation dO not constitute a taking of private prop­
.crty. As said in Ruppert v. Caffey, supra: 

"'Here, as in Hamilton v. Kentucky Distilleries & Ware­
house Co., supra, there was no appropriation of pri>ate prop­
erty, but merely a lessening of value due to a permissible 
restriction imposed upon its use.' 

" ince, therefore, the validity of an act of this kind is not 
·adver ely affected by the fact that it goes into immediate effect, 
the only question is the power of a Government authorized to 
enact prohibition legi lation to apply the prohibition to liquors 
acquired before the enactment of the law. In Hamilton v. 
Kentucl~y Distilleries & Warehouse Co. this. was strongly 
urged upon the court ns one contention ·that had not been fore­
clo.·ed by previous decisions, and the court · proceeded to fore­
clo~e it, saying : 

"'The question whether an absolute prohibition of sale 
.could be applied by a ·State to liquor acquired before the .en­
actment of the prohibitory law has been raised by this court 

.but not answered, because un~ecessary to a decision. (Barte­
meyer v. Iowa, 18 Wall. 129, 133; Beer Co. v. 1\Iassachusetts, 
97 U. S. 25, 32-33; Eberle v. Michigan, 232 U. S. 700, 706; 
Barbour v. Georgia, 249 'fT. S. 454, 459. See, however, l\lugler · 
v. Kansas, supra, pp. 623, 625, 657.) But no reason appears 
why a State statute which po.·tpones it· effectiYe date long 
enough to enable those engaged in the business to dispose of 
stocks on hand at the date of its enactment should be ob­
noxious to the fourteenth amendment. or why such a Federal ­
law should be obnoxious to the fifth amendment. (Id., pp. 
157-158.), 

"The court ·was there dealing with a statute ·which it I1eld 
would give a reasonable time, and dealing with such a statute 
held that }he fact that it prohibited the sale of liquor lawful1y 
acquired was of no importance. In Ruppert 'L'. Caffey, supra, 
as abo-ve shown, however, the court held with equal distinct­
·ness that the question of allowing a reasonable time was equally 
unimportant. The two decisions necessarily established the 
proposition that the validity of a perrili sib le prohibition 
statute i not affected by the fact that it take's immediate 
·effect ana prohibits the sale of liquors previously acquired. 

"In conclusion, it is respectfully submitted that the decree 
of the court below is in all respects correct and should be 
affirmed. · 

"l\1..\RCH. 19~0." 

"ALE..~ C. KINa, 
" Solicitor General. 

"WILLIAM L. FRIERS.ON, 
".Assi..qtant Attorne11 General. 

"AFPENDIX A. 
' [Congress o! the United States, begun and held at the city o! New 

York, on Wednesday, the 4th o! March, 1798.] 
. "The conventions of a .number of the States, having at the 

time of their adopting the Constitution, expressed a de ire, in 
order to prevent misconstruction or abuse of its powet· , that 
further declaratory and restrictive clause should be added, 
and as extending the ground of public confidence in the Gov­
ernment, will best insure the benificent ends. of its institution: 

"ResoZ1:ed by the Senate and House of Representatit'es of t11e 
united States of America in Oo1~g'ress assembled (two-thit·ds of 
both Ho·uses concurring), That the following articles . be pro­
posed to the legislatures of the several States, as amendments 
to the Constitution of the United States, all or any ·of which 
articles, when ratified by three-fourths of the said legislatures, 
to be valid to all intents and purposes, as part of the saiu 
Constitution, .viz: . . 

"Articles in addition to anti amendment of the Con titution 
of the United States of America proposed by Congre ·s and 
ratified by the legislatures of the several States, pursuant t~ 
the fifth article of the original Constitution. 

"Article the first. * * * After the first enumeration re­
quired by the first article of the Constitution there shall be 
one Representative for every 30,000, until the number~ shall 
amount to 100, after which the proportion shall be so regulated by 
Congress that there shall be not less than 100 Representatives 
nor less than 1 Representative for every 40,000 persons until 
the number of Representatives shall amount to 200, after which 
the proportion shall be so regulated by Congress that there 
shall not be less than 200 Representatives nor more than 1 
Representative for every 50,000 persons. 

"Article the second. * * * No law varying the compen­
sation for the services of the Senators and Repre~entatives 
shall take effect until an election of Representatives shall ha\.:e 
inter>ened. 

"Article the third. * ~ * Congre . shall make no law re­
specting an esk'l.blishment of religion or prohlbiting the free 
exercise thereof, or abridging the freedom of speech or of the 
press, or the right of .the people peaceably to a emble and to 
petition the Government for a redress of grievances. 

"Article the fourth. * * * A well-regulated militia being 
necessary to the security of a free State, til right of the people 
to keep and bear arms shall not be infringell. 

"Article the fifth. * * * No soldier hall in time of peace 
be quartered in any house without the consent of the owner, not· 
in time of war, but in a manner to be prescribe(} by law. 

"Article the sLxth. * .* * The right of the people to be 
secure in their ·persons, houses, papers, and effects against un­
reasonable searches and seizures shall not be violated, and no 
warrants shall issue but upon probable cause, supportetl by oath 
or affirmation, · and particularly describing the place to be 
searched and the persons or things to be se.ized. 
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".\rticle the . e,·entll. * * * No person shall be held to 
anS\VN' for a capital or otherwise infamous crime unless on a 
pre entment or indictment of a grand jury, except in cases 
arising in the land or naml forces or in the militia when in 
actu.tl service in time of war or public danger; nor shall any 
per. on be subject for tlle same offense to be twice put in jeopardy 
of life or limb ; nor shall be compelled in any criminal case to 
be a witness against himself; nor be deprived of life, liberty, or 
property without due process of law; nor shall prh-ate property 
be taken for public, use without just compensation. 

"Article the eighth. * * * In all criminal prosecutions 
the accused shall enjoy the right to a speedy and public trial 
by an impartial jm·y of the State and district wherein the crime 
shall have lJeen committed, which district shall have been previ­
ously ascertained by law, and to be informed of the nature and 
cau~ e of the accusation; to be confronted with the witnesses 
again t him; to have compulsory process for obtaining witnesses 
in l1is favor; and to ha•e the a. sistance of eoun el fOl' his defense. 

"Article the ninth. * * * In suits at common law, where 
the Yalue in controversy shall exceed $20, the right of trial by 
jury . ·hall be pre ·erved, and no fact tried by a jury shall be 
otherwise reexamined in any court of the United States than 
accou.ling to the rules of the common law. 

'·Article the tenth. * * * Excessive bail shall not be re­
quireu, nor excessive fines imposed, nor cruel and unusual pun­
i.:-hments inflicted. · 

"Article the elevenlh. * * * The enumeration in the Con­
stitution of certain rights shall not be construed to deny or dis­
para;;e others retained by the people. 

"Article the twelfth. * * * The powers not delegated to 
the United States by the Constitution, nor prohibited by it . to 
the 1 tat€s, are reserved to the States respectively or to the people. 

" FREDERICK AUGUSTUS l\IUHL~BERG, 
"l~peaker of the House of Representati-res. 

"JOHN ADAMS, 
"T'ice President of the United States and 

".\ttest: 
" President of the Sen a.t e. 

" JOHN BECKLEY, 
''Clerk ot the House of Representatives. 

" SA.M. A. OTIS, 
"Secwetary of the Senate. 

" [~OTE.-The first two amendments here appearing were not 
adopted. The 10 following were ratified, and the ratifications 
were communicated by the President to Con~ress, from time to 
time, as the several States notified him of their action. The:v 
now stand as the first 10 amendments to the Con titution,] · 

".APPENDIX B. 
"[Remarks of Chairman VoLSTEAD in the Honse of Representatives 

(.\.ppendix to the CONGRESSIONAL RECORD .of Mar. 23, 1!)20).) 
· " CONCURRENT POWER. 

"A.s the CoNGRESSIO -AL RECORD contains very little, if any, 
of the story or purpose of the provision contained in the pro­
hibition amendment giving Congress and the several States con­
current power to enforce it, I may be permitted to submit a 
few observations, as it is a subject on which I have been 
frequently asked for information. The resolution proposing this 
amendment originated in the Senate; when it reached the 
House it was referred to the Committee on the Judiciary, of 
which I was then a member. It was there discussed among the 
members, especially among those who favored its adoption. It 
was, among other things, pointed out that if the amendment 
should be adopted in the form in which it had passed the Sen­
ate its effect might be to repeal or enable Congress to suspend 
every prohibition statute in the country, and that it ought to 
_be made the duty of the State as well as the National Govern­
ment to enforce it, as the States have courts and police forces 
equipped to do that work. Attention was aJso called to the fact 
that States and the Federal Government exercised the power 
to punish the same act, each in its own courts and under itS 
own laws. As this power has usually been spoken of by courts 
and law writers as concurrent jurisdiction, and as it was sought 
to confer the like power on Congress and the several States, the 
phra e 'concurrent power ' was adopted as expressing that idea. · 
I do not know who wrote the provision, but I know that was 
the idea sought to be written into the amendment. Because of 
this provision many difficulties are predicted, conflicts of all 
kind are anticipated. If construed as intended by those who 
proposed it, there is no occasion for concern. There is "\'ery 
little chance for ·any conflict. 

"The amendment can not be enf-orced by granting the right 
to do certain things ; it must be enforced by forbidding the 
things forbidden by the amendment. Any act . left unpunished 
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by a State may, nevertheless, be pu·nished bY the National Gov­
ernment, if sncb punishment te_nds to enforce the · amendment, 
and likewise, to accomplish the same purpose, an act : left un~ 
punished hy the Naticmal Government may be puni~hed by the · 
States. If a State should illegally authorize a pe1~son to sell 
beer containing, say, 2~ per cent of alcohol, it would not occa­
sion any confiict with the national law prohibiting the sale 
of beer containing more than one-half of 1 per cent of alcohol. 
The person so authorized would simply be in the po ·ition of 
one who has to get authority from two masters. It is possible 
that a confiict might arise if you can imagine that a State 
could make it the duty of a citizen to sell liquor in violation of 
the national law, but in that event the law of Congress wou~ 
be supreme, unless that law was itself in •iolution of this 
amendment. There is no reason why the provision of the Con­
stitution making the law of Congress supreme does not apply 
to legislation under this amendment. The fact that the power 
of Congress and the States is concurrent does not mean that 
the power of Congress is not supreme in cases of conflict. The 
very purpose of the provision making the laws of Congress su­
preme is to deal with cases of concurrent power, power existing 
at the same time over the same subject. If the eighteenth 
amendment bad been a part of the Constitution when that in­
strument was adopted, I Yenture the opinion that no one would 
ever have suggested that the rule making the law of Congress 
supreme would not apply to laws passed under it. The exercise 
of concurrent power by Congress and the several States is 
neither new nor unusual; it has been constantly exercised ever 
since the Government was founded. It is expressly authorized 
by section 5328 of the Revised Statutes of the United States. 
This section in some form has been in force since 1825, and 
has been repearedly recognized by our courts as valid. 

"As to many offenses subject to Federal punishment, the 
States would have no power to punish if this statute was re­
pealed. This makes the power dependent upon the will of 
Congress. To avoid such dependence, the provision giving the 
States power to enforce the amendment was written into it. 
The object of making the power concurrent was to obviate the 
rule that where Congress acts under a granted power it has the 
effect of suspending or annulling State laws on the same subject. 
It was the intention that the power to enforce should concur 
in the sense that at the same time and to accomplish the same 
purpose Congress and the several States might make and enforce 
laws. The strange contention is sometimes urged that tllose 
that proposed and ratified the amendment intended that the law 
of Congress should not be valid lrnless the Stn te affected by it 
concurred in it by agreeing to it. If that is true, it follows as 
a necessary corollary that the law of a ·state is not valid unles~ 
Congress so concurs in it, and that as tllere are no such laws 
liquor is no longer subject to any control. Such a construction 
would defeat the very purpose of this provision and make the 
adoption of the amendment not a prohibition but a free-whisky 
Ja·w. The States would not only be helpless as against a hos­
tile Congress, but Congress would likewise be without power. 
Why not contend that Congress in creating the municipal court 
for this District intemled by the grant of concurrent jurisdic­
tion to the municipal and supreme court of all actions in which 
the amount in controversy does not exceed $500 that the munici­
pal court must concur in all judgments rendered by the supreme 
court in suits involving less than that sum to make such judg­
ments valid? 

"Not only was the amendment '\\ith this provision for concur­
rent power written by the friends of prohibition, but they pro­
posed it by a vote of more than two-thirds of both branches of 
Congress, and it was also the friends of prohibition who rati­
fied it in the legislatures of the various States. No one can 
seriously argue that these men meant to perpetrate such a stu­
pendous fraud upon the people of the country as they have dont~ 
if that is not what they meant. I am sure the people nowhere so 
understood it. These men have clearly demonstrated by theit· 
action that they did not so understand it and had no such inten­
tion. Those who proposed the amendment in Congress stood 
stanchly behind the national prohibition act, though that act 
makes no provision for any such agreement, and the States 
that ratified the amendment are proceeding upon the t.l1eory that 
no such· agreement is required. Utterly unconscious of any such 
requirement, m~y of the legislatures that ratified the amend­
ment passed laws for its enforcement that contained no sug­
gestion of the necessity for such an agreement. As these are 
the men who were authorized to · and did act for the· people "in 
adopting this amendment, they must be presumed to have known 
what was intended, and we ha\e a · right to assume that tbeit~ 
intention and the language they used to express it squares 
with their actions." · 
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"APPENDIX C. 
"Without encumbering the brief by republishing s::rme, i:he 

court is respectfully re.fen·ed to the following decisions ·of State 
supreme courts denying the applicability of the Teferendum 
to the adoption of an amendment to ihe Constitution of the 
United States: 

' The Supreme Court of 1\faine, replying to questions certi­
fied to ·it according to the constitution of that State by the 
governor, requesting an opinion on his duty to call ·an election 
under a petition for referendum for ratification of the eight-
errth amendment, held that ttie legislature, acting under .Article 

V of the Constitution ·Of the United States, was not subject to a 
1'eferendnm, and that provision of the Maine -constitution did 
not contemplate one. (In r.e ·Opinion .of Justices (Maine), 105 
Atl. Rep., ·673.) 

'PENSIO S .A ill I -CREASE OF P.E~SIONS. 

Mr. McCUl\fBER. I move that the Senate proceed to con­
sideration of House bill 9309~ the Fuller pension bill. 

The motion was agreed to; and the Senate, as in Committee of 
the Whole, resumeu the consideration of the bill (H. R. 93G9) 
to revise and equa1ize rates of pension to certain soldier , ail­
or:s. and marines of the Civil War, to certain widows, former 
Wldows, dependent :parents and children of such soldi r 
sailors, and marines, and to certain Army nurses nnd O'ranti~ 
pensions and increa e of pensions in certain cases.' o 

1\fr. SMOOT. 1V1r. President, I uggest the absence of a 
qUOl'Ulll. 

The VJCE PRESIDENT. The roll will be called. 
The Reading lerk called the roll, and the fo11o\\ing Senators 

answered to their names : 
".A similar ruling ha been made by the Supreme Court of 

New Mexico, 1.maer the protision af J.ts constitution, on man- Bxn.ndogee EarriB McKellar Cnlder Harri on l\IcJ.ean 
damti brought a <>'ainst its secretary of state to compel a refer- Capper Henderson McNnry 

Smoot 
Spencer 
Sutherland 
Swanson 
'l'homas 
Townsend 
'l'rammell 
Underwood 
Wadsworth 
Warren 

enduro election submitting a resolution of the Legislature of Cbnmberlnin Hitchcock New 
New 1\Ierieo adopting the eighteenth amendment. (State of Comer :Jones, N.Mex. Nugent Culberson .Tones, Wash. Overman 
New 'Mexico ex re1. v. :Mar>tinez (not yet reported).) Curtis Kellogg .Page 

" In sustaining a refusal of ·a mandamus to require the hold- Dial Kendrick Pittman 
ing of such a referendum election in Oregon, the .supreme court Dilling-ham King Pomerene 
held that the ·constitution of that State for such referendum g!i~:ld t~~~rmick ~~~g~~~d 
·did not apj)ly to a resolution rat.ijying an amendment to the ·Gron"Da McCmnber Sbnmons 
:Federal Constitution. (Be1~bring v. Br0wn, "1.80 Pac. Rep.~ .328.) Mr. GRONNA. I desire to announce that the senior Senator 

... Similar rulings upon like -cases have been made by the from Wisconsin [Mr. LA 'FoLLETTE] is absent due to illnes . I 
·Supreme Courts of Arkansas ·and Colorado. (Whittemore v. ask that this announcement may -stand for the day. 
Te1·i·ai; Ark. (not yet reported) ; Prior· v. Noland, Colo. (·not Mr. CURTIS. The Sena-tor :from South Dakota [Mr. STEH-
JJet 1'eported).)" LrNG] and the Senator from Oolo:r.ado [1\I:r. PHIPPS] a1·e ab ent 

BILLS INTRODUCED. on official business. 
Bills were introduced, read the 1lrst time, ana, by unanimous Mr. McK:ELLA.R. The Senator from Rhode Island [.Mr. 

con ent, the econd time, and referred as foTiows: GERRY], the Senator from 'California '[Mr. PHELAN], and the 
By 1\Ir. SMOO"T: Senator .from Arizorut I[Mr . .AsHUJlST] are absent on official 
A bill ( S. 4280) for the :relief .of Adela White ; to the Com- business. 

mitt:ee on Military Affairs. The VICE PRESIDE..!.~. F.orty-seven Senators have an-
By llr. HALE: swered to the roll .ca.1J. 'The names of the absentees will be 
A bill (S. 4281) granting .a pension to William G. :webber called. 

(with accompanying papers); to the Committee on Pensions. The Reading Clerk called the names of the ab ent Senators, 
J3.y M.r. CALDER: and Mr. REED and Mr.. W AT ON answered to their names when 
.A ·bill •( S. 4282) to increase the pensions of certain pe1·sons called. 

who were disabled in the line of duty, and for other pm:poses; · Mr. BALL, Mr~ KEYEs, Mr. HALE, Mr. MosEs, Mr. LonGE. Mr. 
to the Committee on Pensions. · SM:rrH of South ·Carolina, and Mr. iLENRooT entered the Cham-

By .Mr. KIRBY: ber and :answered to their names. 
A bill ·(S. 4283) granting a pension to l\Iary c. Reeves (with The VICE PRESIDENT. Fifty-seven Senators :have an-

.nccompanying papers·) ; to the Committee on P-ensions. ·swered to -the 1·on call. There is .a quorum present. 
By Mr. :McKELLAR< l'A.Y OF AR1\.f'Y AND NA"VY AND MABINE CORPS. 
A bill (S. 4284) to correct the illli1itary record of Alfred 

Clark; to the Committee on .Military Affairs. Mr. PITTMAN. Mr. President, I should like to have the 
attention of the Senator from New York [l\I:r. \VADswo:r:.TH]. 

DISTRICT OF ·COLU:UBIA :APPROPRIATIONS. I natice by the morning press that there is a statement to the 
1.1r. CALDER submitted .an amendment auth-orizing the Com- effect that the Senate .conferees ·on the Army pay bill are to 

missioners of the District of Columbia to institute ·and prose:. , recede from the Senate provision with Tegard to -pay. Is there 
cute proeeedings in -the Supreme :Court of the District of any foundation for that statement? 
Columbia, holding :a district cour.t, for the condemnation of Mr. WADSWORTH. No, Mr. President; there is not. 
land neees ary for the extension of Rittenhouse Street east to Mr. PlTTJ\.IAN. I will state the reason why l maue the 
Sligo l1ill Road, etc., intended to be proposed by him to the inquiry. I think the Senate conferees should as :far as J)os ible 
District 0f Columbia ·appropriation btll, which w.as ordered to know what the attitude of each .Senator will be upon the c<:m-
lie on the ~able 1md be -printed. , ference report that may be brought into the Senate. I am very 

ACTIVITIES OF THE "FOURTH ASSISTANT "POSTMASTER GENERAL. -heartily in favor Of the ·bill. I think it is absolutely neCe8sa.ry.' 
. The VICE PRESIDENT. The morning business .is closed. I believe that the ·necessity for a stable .Army and a stable Navy 
.Mr. McCUMBER. Mr. President-- is far greater than ever before in the .history of the country. · 
JU:r. KING. Will the Senator yield to me for a moment? I do not agree with some Senators who feel .that we can <lo 

T.here is a resolution lying .on tlle tal>le which was reported without those two organizations, but I believe that all of the 
yesterday, and .I -ask unanimous consent for its _present con- _military legislation which we have tl·ecently been considering 
sidern.iion. I think it will take only a moment. ll it causes will be absolutely futile and will accomplish nothing toward 
any debate, I shall withdraw the request. It is merely a the maintenance of the Navy and the Army tmless the provi­
resolution asking certain information from th\ Postmaster sions of the Senate bill with regard to the pay of officer and 
General. men is substantially sustained in the conference repoTt If it 

Mr. McCUMBER. I yield for .that purpose. is .not substantially sustained, I, for one, am going to yote 
The VICE PRESIDENT. The resolution will be .read. against the conference xeport, and I will continue to vote against 
The Reading Clerk ll'ead the ·resolution (S. nes. 309) sub- it until there is sufficient pay provided for officers .and illlen to 

mitted by 1\fr, KING Februa1:y 17, 1920, and reported yesterday prevent the disintegration of the Navy and the Army. tr do 
iToru the Committee on .Post Offices and Post Roads, as follows: not know so much about the conditions in the Army_, but I do 
Whereas it has been reported that the Fourth Assistant Postmaste-r know with regard to conditions in the Navy, and the informa-

General has circularizea hundreds of thousands of agr~cultu:rists in tion is derived from the testimony of experts before the . ub­
tlle United States, and submitted questionnaires to them re1ating committee of the Committee on Naval Affairs. 
:to divers subjects: Therefore be it 'llli.ere is no doubt whatever that :unless the pay of officers as 
Resolved, That the Postmaster General be, and he is .hereby, di- ll s f enlisted · the Na · · ed · d rected to inform the .Senate what authority said Fourth Assistant we a 0 men In vy 18 mcreas m accor ance 

l'ostmaster General had fo:r his · said action and what appropriation with the provisions of the Senate .bill, the Navy per onnel will 
had theretofore been made to coTer the expenses of snch proceedings disintegrate. It is now disintegrating at such a ra,Pid xate that 
upon his pnrt. the actual 0peration of our major fieet is threatened. The 

The VICE PRESIDENT. The question is on agreeing to the ' -prevalence of desertion not only amongst the enlisted men but 
re olution. amongst the petty and sometim€S the junior officers is startling; 

The resolution was agreed to. 
1 

and yet the naval _officers· who testified before our committee 
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stated they could not in conscience blame these men for . de­
setting if they can not obtain favorable action on their resig­
nations, because the conditions are such that they _ can not 
sustain themselves where they have families to support. 

Ou the 20th the Senator from Rhode Island [Mr. GERRY] 
delivered a. convincing speech on this subject. The facts are 
marshaled and sustained with great force. I wish every 
Senator and Congressman would read his speech. 

I take it tltat the pay provision is the very essential of the 
reorganization legislation. The other provisions are an ad­
vantage in tbe reorganization it brings about, but the pay pro­
vision is the essential of the whole legislation; and unless 
t11e , 'enate l\lembers of the conference committee succeed in 
su5;taining that provision, then, in my opinion, the whole bill 
fall · ; and we might as well \Ote against the conference report 
time and time again until that essential pro\ision is sustained. 

1\fr. WADSWORTH. l\lay I say to the Senator from Nevada 
that the pay bill is entirely separate from the reorganization 
bill? 

l\lr. PITTl\IA.J.."\1'. Yes. 
1\Ir. WADS WORTH. The bill to which the Senator refers 

merely affects the pay of the Army and the Navy; it does not af­
feet tl1e reorganization of the Army or the Navy at all. The bill 
for that purpose is an entirely separate one and is in another con­
ference. However, I am in entire sympathy with the Senator 
from Ne-vada·. Both the Army and the Navy are in desperate 
straits, and if something is not done-and something substan­
tial lllust be done--we shall not have an Army or a Navy 
worthy of the name. 

Mr. PITTMAN. But the Army reorganization bill, in my 
opinion, will be absolutely inoperative unless the pay bill is 
pas::;ed substantially as the Senate has provided. 

M:r·. WADSWORTH. Unless that be done, it will, at least, 
be a. most ineffective Army. 

l\Ir. PITTMAN. - And I think it would be verv uhlol'tunate 
to pass the Army bill, and allow it to go out of the control of 
Congress in any form that would be inoperative. It would be 
bet-ter to hold it here for months rather than have that occur. 
Therefore, as one, I will vote against any conference report 
on the Army reorganization bill until the provisions of the 
Senate bill with regard to the pay of the officers and enlisted 
men are substantially agreed to. 

PENSIONS AND INCBE.ASE OF PE~SIO~S. 

Tlte Senate, as in Committee of the Whole, resumed the con­
sideration of the bill (H. R. 9369) to revise and equalize rates 
of pensions to certain soldiers, sailors, and marines of the Civil 
·war, to certain widows, former widows, dependent parents and 
children of such soldiers, sailors, and marines, and to certain 
Arruy nurses, and granting pensions and increase of pensions 
in certain cases. 

Tile VICE PRESIDENT. The bill is before the Senate as in 
Committee of the Whole and open to amendment. 

l\Ir. THOl\:IAS. l\Ir. President, was the amendment of the 
Senator from Oregon (Mr. CHAMBERLAIN] voted on ye~terday? 

'l'llc VICE PRESIDENT. It was not presented after the 
amendment of the Senator from Colorado was defeated. 

l\1r. THOMAS. I understood that the Senator from Oregon 
had offered it. 

The VICE PRESIDENT. There is a current opinion among 
Senators that when an amendment has been presented and 
printed that constitutes offering it to a bill. It does not. An 
amendment must be formally offered from the floor. The 
amendment of the Senator from Oregon is not now pending. 

Mr. THOMAS. l\1r. President, the Senator from Oregon yes­
terday stated that he had " offered an amendment for the same 
purpose as the amendment proposed by the Senator from Colo­
rado, but in a different way." It was to strike out the words 
•· dUL·ing the Civ-il War," and on page 5971 of the RECORD the 
proposed runendment appears. l\1y main purpose in taking the 
rtoor was to offer to withdraw my amendment in favor of that 
of the Senator from Oregon. • 

'l'lle VICE PRESIDENT. The amendment of the Senator 
from Colorado has been voted on and lost. 

l\lr. THOl\IAS. Then, Mr. President, inasmuch as that sub­
ject is disposed of, my purpose in taking the floor relates to 
something that has passed. While I am on my feet, however, I 
wi ·h to submit a word by way of reply to some of the remarks 
of the Senator from Oregon on yesterday. The Senator then 
took vigorous exception to my assertion that political influence 
wa behind and stimulated this and similar appropriation meas­
ures, and he asserted that he is supporting the bill and will 
support similar bills as a matter of principle. I accept the 
Senator's statement absolutely. He always has the courage of 
his conviction ·, and does not hesitate to express them, and I 
know from his statement thnt in the advocacy of measures like 

these he is proceeding according to the dictates of Ws own 
judgment and his own interpretation of the duty be owes to 
the public and to his constituents; but I am unable, l\Ir. Presi­
dent, to recede from the general assertion which I made. I do 
not think anyone who bas paid much attention to the history of 
pension legislation since the close of the Chi.l War can comf' 
to any other conclusion, for all measures, or practically all 
measures of this character, have either had their origin with or· 
ha-ve been supported by the organization known as the Gmnd 
Army of the Republic, whose legi 'lative committee is interl'stetl 
and has for years been interested, with Congress and E>lsewhe~· , 
in the framework, support, and consummation of legi lation of 
this character. 

It was, Mr. President, the beneficiaries of this bill speaking 
through that organization who pledged themselves in J918 that 
if the bill then offered was enacted into law it ''-"OtLI<l make no 
further demands and ask no further favor.· from Congress. 
That being the case, and in view of the activities that have been 
apparent in the elections in the past against the opponent · and 
in behalf of the proponents of pension legislation by those de­
riving benefits therefrom. it seems to me that it is a hold man. 
indeed, who can assert that politics is. not largely controlling, 
if not entirely so, in legislation of this sort. 

1\fr. SMITH of South Cnroli11a. l\Ir. President, will the- Sena­
tor yield for a question? 

l\1r. TH0l\1AS. Yes. 
l\lr. Sl\fiTH of South Carolina. Has the Senator any assur­

ance that the organization known ::rs the Grand Army of the Tie­
public solicited this increase? Perhaps it was a donation on 
the part of those who had the legislation in hand out of their 
generosity and kindness. 

l\Ir. THOMAS. Mr. Pre ident, I am not a member of the 
Pension Committee, but if my experience is any guide and my 
correspondence any aid in answering the question I think I can 
say without much fear of successful contradiction that the 
organization is behind this measure and doubtless asked foe its 
consideration. 

The Senator from Oregon ~-esterday made the charge that­
the ~en who are opposing such appropriations because it increase their 
taxation are not the men who ha,·e their little farms and homes with · 
small incomes; they are not the men who earn moderate alaries, as wa 
in the Senate do. They are the extremely rich and the men as a rule 
who profiteered during the ci>il and other wars, anrl who now object t'> 
large appropriations to pay to these men who aved Rnd preserved tile 
Union their just dues. 

l\Ir. President, I must confe ·s to a little sm·prise that so 
learned and careful a debnter as the Senator from Oregon gen­
erally is should ha-ve made that statement. The objection that 
is made to increased taxation is not confined to any particular 
class of taxpayers. 

They include the rich and the poor, the just and the unjust, 
the millionaire and the man who receives a comparatively small 
income from his business. If it were possible to meet a. demand 
of this sort by placing an assessment upon -a certain cia s of 
society and then utilize for the purpose the fund<:; so acquired, 
I could percei-ve some basis for the Senator's assertion; but, oE 
course, no such s~·stern of taxation would for a moment stand 
the test of the courts. No such system of taxation is possible 
in a Government like ours. Ko such system of taxation can con­
sist with equality before tile law and with justice as we under­
stand it. The fact is that all this talk about placing the burdeu 
of taxation upon the profiteer, however well meant, a.-.; a polity 
llas and can ha-ve no foundation whatever, for ta.xe. in th(>ir 
ultimate are passed on until they ultimately rest upon the 
shoulders of consumption. With the exception of inheritance 
taxes and some elements of income tax, that assertion is uni­
versally true, and alway has been. It becomes a part of the 
cost of production and distribution; and instead of mulcting 
those who have in order to enrich tho.·e who ha,-e not, ·we 
merely drug the intelligence and the consciousness of tile real 
taxpayer by a species of legalized robbery through indirection. 
Therefore the basis of the Senator's attitude, when subjected to 
the most superficial analysis, necessarily disappears. 

1\Ir. CHAMBERLAIN. l\Ir. President, may I interrupt the 
Senator just a moment? · 

Mr. THOl\lAS. Certainly. 
Mr. CHAMBERLAI.l~. What was the nature of the tax in 

Great Britain that fell so heavily upon the men who coul<.l pay 
and the men who ought to have paid to assist in the vrosecution 
of the war that they were finally ·compelled, as a matter of fact, 
to dispose of the immense estates, and to put them into cir­
culation, as it were, becau e of the taxes that were levied upou 
them? Those taxes did not reach the consumer in the last 
analysis. 

Mr. THOl\l.AS. l\Jr. Pt·esident, an enormous tax wa::; placen 
upon the landholders of Great Britain during the WilL In 
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fact, that tax had appreciated: very. considerably prior. to· tlie 
war in order to meet the additionaL expenditures: of' the' British 
Government. after the establishment of· old-age and similar· pen­
sions. Tbat tax. was passed· on until it became· so: large that. it 
could not be passed on. It absorbed all or practlcally all of the 
income of these huge estates, in consequence of which the owners 
have been compelled to sell them; but the men who have pur­
chased them mu t continue to pay that land tax; and of course 
they ha.ve obtained the title to this: prop·erty at. largely reduced 
rates because of the increased burden.. The British Government, 
like our own1 imposed a heavy excess--profits· tax,_. but that, of 
cours-e, has· been added to the cost of production, or the most 
of it; and there, as here, a very large percentage has· been. added 
to the excess-_profits tax, whereby it is used as: a basis fo~ in­
creased exactions· from the average taX];)ayer. 

1\.fr. CHAMBERLAIN. 1\fr: President~­
Mr. THOMAS. I yield. 
Mr: CHAMBERLAIN. It wa my hope that some such. tar as 

that might be imposed in t:bl.s-· country that would dissipate the 
immense landed estates tha.t exis-t here. 

l\fr. THOMAS. It can. be done. 
Mr. CHAMBERLAIN. It ought to be done; and it has had 

a beneficial effect in the Iast· analysis- in Great Britain, where 
these estates ha.ve been entailed for hundreds of year.s, nobody 
deriving any benefit from them except the landowners them­
selves, and imposing burdens upon the tenants. The dissipa­
tion of those immense estates,! like the original taxes that' were 
imposed under the 1\"'apoleonic r~gime in· France, will redound 
to the benefit of the country itself in the last analysis, and it 
ought to be done here. 

Mr. THOMAS. It can be done, 1\.fr. President .. 
MT. CHAMBERLAIN. It may be done. 
l\fr. THOMAS. It can· be done, and' it may be done; but 

whether it is done or not, the fact does not affect the proposi· 
tion I am asserting. The only L'lX that can not be transferred, 
as far as my judgment and my· reading have gone, is- the inher­
itance tax, which is a tax upon capital and which is designed, of 
course, in addition to obtaining· revenue, to · put a limitation 
upon these enormous accumulations which are one of the serious 
menaces to our social and political future. The proposition I 
am attempting to di cuss is not that the tax should not be im­
posed-that is another proposition-not that great. benefit might 
not ultimately result from it, but it is not an answer to the 
expenditure of public money here for reasons which at present 
are not, in my humble judgment, controlling. 

The Senator is very much to be commended for his- solicitude 
for the old veterans of the Civil War, who should not want in 
their old age, and so am L I yield to no man in my admiration of 
the Federal soldier. Like the Senator, I spent my youth.. in the 
South, and all of my convictions; my inclinations, and my-tradi­
tions were for the Confederaey ; but I long ago recognized the 
ine timable value to my own section of the country resulting 
from its defeat and the debt of obligation· due to the soldiers· 
of the United States. We have, however, made ample pro­
Tision, more than ample provision, to see that not one of these 
men shall want in his old age. 

As I stated day before· yesterday, soldiers' homes have multi­
plied in this countrv. There are thousands of vacant beds there. 
Our appropriations for their support are constantly increasing; 
Sanitation, food, everything. that money can accomplish for the 
accommodation and comfort of these men have been freely ex­
tended by the G<Yrernment of the- United States. The Senator 
by this bill proposes- to give a horizontal increase to the mil­
lionaire and the pauper, to the man who wants and to the man 
who does nt>t want; to the man who served 90 days-, no matter 
;where that service was; and to the man who served four years; 
to the man who is disabled, and to the man who is not disabled. 
,We are following the most unfortunate precedent in the matter 
of pens-ions that was ever set, and which will soon come home to 
plague us in the so-called· bonus bill, by whatever name it may 
be ultimately known, which the House at present is incubating. 

The Senator expresses his desire to do everything, and. more, 
for the last .A:rmy of the united States; and that, too, is <wmmend­
able. I have no doubt that he saw in this morning's dispatches 
resolutions recently adopted-y~sterday adopted, I think-by 
the American Legion, in which we are warned that we must not 
abandon the other three projects for their benefit by the accept­
ance of the bonus system. They say they must have all four, to 
wit, bonus~ land, vocational training, and Federal aid in the 
shape of loans. So that the Senate in. all probability will have 
ample opportunity in the course of a few days to consider a 
measure which in its ultimate scope will tax the resources o.f 
this country in my judgment beyond the ability of the people 
to. respond. I do not think it ought to be done. However, I shall 

not discUBS·thatsnbject unt:l..tit is presented to th~ Senate for. our 
consideration. 
~~ .. Presi~ent'; I thought it was~ due to myself, in view of tlie 

position: )Vhlch D took. on day before· yesterday upon this bill; to 
make thfg very short r-eply to my friend the Senator from Ore­
gout whose· friendship I esteem beyond' words and· for whose 
convictions I entertain at all times the utmo t r~spect. 

1\Ir. SMITH of South Carolina. Mr. President, as a matter 
?f co~ I know ~h~~ these pension bills· heretofore have- passed 
m sp1.te of all cntiCism and opposition; but a new condition 

·confronts us right now, and I want to call the attention of the 
Senate to. that new condition. · 

r find in this bill, in the first pal·agraph, that there is a blanket 
provision. of $50 per month for all• those who participated in the 

· wars · the· veteranS" of which are taken care. of in this bill ; but 
r :find on page 4 the following Ianguage : 

ThiK section shall apply to a former widow of any person• wbo· served 
for 90 daY!jl or more._~ the Army. NavY, or Marine Corps ~the United 
States durmg the Civil War and was honorably discharged from such 
service, ?r ~ho, haying so serve~ ~or ~ess than 90 days, were discharged 
for or d1ed m service of a diSability mcurred in the service- and in the 
line of duty, such. widow having r.emarrled, either once ar more than 
once after the death of the soldier, sailor, or marine if it oe shown that 
such subsequent or successive marriage bas, or lia.ve been dissolved 
either by the death o:t the husband or husbands, or by divorce withoui 
fault on the part of the wife · and any such former widow shall be en­
titled to· and be naid a pension· at the rate. o.t. $30 per month. 

l\Ir. Pres-ident, them is pending· in the House now a measure 
to grant a bonus to the boys· who actually were. engaged in wn r­
fare· for the salvation of. this country. We stand aghast at the 
imposition of the additional tax that will be necessary to meet 
that temporary bonus. 

If our s-ystem of pensioning is right, then preeminently thosg. 
who were actively engaged. in. service are the ones- who. should 
be considered first. If we solemnly enact into law to-day or 
during this session of Congress a law granting to· widows who 
are the tllird. or fourth removed from their marital relations 
with men who. served pensions at the· the I~ate of $30 per· month 
for the balance of their lives· and to the children and· gran<t­
children of those who served in wars that have been over for 
50 years, what argument can. any man on this floor who votes 
for it advance against granting-to the: boys who have just come 
back from saving the country a pension equal to Ol' exceeding 
those granted the distantly removed· beneficiaries of the veterans 
of wars that have been fought heretofo1:e? The point I wish to 
emphasize here· is that if we are going. to grant pensions to the 
third and fouTth generations of those who fought, to those who 
had n<J participation in those wars, it is admitting the principle. 

I understand that some ot· those who were instrumental in 
framing this legislation have said that these widows are few 
and· oid. It does not make any difference, l\Ir. President, it 
there wa~J but one; the granting of' the pension admits the 
principle that we have committed ourselves to the granting of a 
pension to the widow of a soldier regardless of the fact that she 
has married three or four time~J or. more, or· has- been divorced~ 
perhaps, without any fault on her part. When you grant her, 
after all of. her subsequent choices o:t mat:ital relation to other 
than a soldier, $30 per month, what arguinent can you use to 
withhold· a pension: or bonus to tlie boy who stood' in the mud 
of the trenches and subjected himself to the unprecedented 
dangers of modern warfare? There is not a Senator who votes 
for this measure who can in equity and justice vote against the 
proposed bonus whtch is being considered in the House. 

It is. not a question of the amount involved; it is a question o:t 
the- principle upon which we have to legislate, and the plea I am 
making is not on account of the· amount involved herein, but 
owing to the principle which we are extablishing. If our p:riiL­
ciple, as legislators-, witli reference to the soldiers, is so pr.ofo~ 
so far-reaching, as to take in the beneficiaries or the descendants 
of those who, by the accident of marriage, have been related to 
soldiers, what can this country expect to be the burden upon the 
American people in recognizing that principle for the millions who 
were engaged in this war? 

This bill not only provides for a pension to the old soldiers who 
were actively engaged, but for anyone who was even in transit 
going to some isolated point to discharge whatever function it 
might be at the call of the Government; and not only that, but 
to the dependents, the widows, and orphans. What will be the 
burden if we carry that principle out in the coming years for the 
Army that went abroad and for those who were engaged in the 
mili-tary department at home? It seems to me, Mr. President, 
thaf if we are to meet the demands of the boys who have come 
back from France, we must set a standard right here and now. 

r can understand how previous to this war we ()'ranted pen­
sions. It was comparatively a small matter in that we were 
supposed to be legislating for those who, as the years ad-

/ 
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vanced, would rapidly decrease in numbers. But politics en­
tered, and on account of certain divisions in this country the 
burden did not fall alike everywhere, and therefore there was 
an added reason. to lay it, perhaps. But it was negligible com­
pared with the condition which now confronts us. If you are 
going to make this bill the standard of the policy of the G<>vern­
ment toward its soldiers returned from Europe, the burden of 
taxation upon the American people can not be met; and what 
right have you to discriminate? 

In what way can you say that those of the Civil War who 
preserved the Union are to be considered more- than those who 
~rticipated in the saving of the civilization of the world, Amer­
ica included? That bill to" grant a bonus- of a paltry sum for a 
temporary length of time will come over to the Senate. This 
bill establishes the policy of the Government• to grant a pen­
sion to everyone directly and indirectly connected with the war, 
and to their descendants, to the third and fourth generation. 
I am not complaining of that, and I am not criticizing it. 

1\l.r. 1\1cCU1\1BER. The Senator has so often referred to the 
granting of pensions to descendants of the first, second, third, 
and fourth generations, that I am led to ask him if he will 
point out to me where he finds any justification for that asser­
tion either in laws that have been passed or in laws that in all 
likelihood will be passed. There never has been such a pension 
law, and there probably never will be such a pension law. 

Jllr. SMITH of South Carolina. Mr. President, in reply I 
want to say that if it does not extend to the third and fourth 
generations, the late lamented Roosevelt need not despair; there 
will be no race suicide in this country. 

Mr. McCUMBER. That was not the question. I asked the 
Senator where he found any law as a basis for his reiterated 
assertion that we are granting pensions to the second and third 
and fourth generations. There has been no such law, let me. 
tel! the Senator, from the very beginning of our pension legis­
lation. The crippled and the infirm, physically or mentally, who 
were in that condition prior to the age of 16 years, have been 
placed under the same rules of construction as those governing 
the granting of pensions to minor children, That is the first 
generation. It has never gone bByond that in uny pension law. 

1\Ir. SMITH of South Carolina. 1\Ir. President, perhaps in 
saying to the third and four-th generations I was misled in my 
presentation of the principle applied to a widow four or five 
or six or seven or eight times removed from her marital rela­
tion with the hero of t.Je war. 

Mr. SMOOT. The Senator is wrong there, because if there 
is a second marriage under the Iaw and under the ruling of the 
Pension Office the widow is not entitled' to her pension. 

Mr. SMITH of South Carolina. Yes; if her husband is still 
living. 

1\lr. SMOOT. If her husband is dead. 
Mr. SMITH of South Carolina.. No ; the Senator is wrong. 

He has to be living. Here is what the proposed law says. 
Listen to the wording of it : 

And this section shall apply to a former widow of any person who 
served for 90 days or more in the Army, Navy, or Marine Corps of 
the United States during the Civil War and was honorably discharged 
from ·such ervice, or who, having so served for less than 90 days was 
discharged for or died in service of a disability incurred in the service 
and in the line of duty, such widow having remarried, either once or 
more than once after the death of the soldier, sailor, or marine, if it 
be shown that such subsequent or successive marriage has, or have 
been dissolved either by the death of the husband or h.usbanus or by 
divorce without fault on the part of the wife. 

Mr. SMOOT. I thf.mght the Senator was speaking of exist­
ing law aml not the pending bilL 

Mr. SMITH of South Carolina. No ; I am spe:lk:ing of the 
provisions of this bill. 

1\Ir. SMOOT. The Senator is correct as far as this bill is 
concerned as to remarried widows. 

Mr. SMITH of South Carolina. This bill has become more 
liberal in the face of the splendid condition as to our income 
and revenue. I suppose it is a contribution to get rid of the 
burden of prosperity that is upon us. Is that your idea. in pro­
viding that a widow three or four times removed or divorced 
shall be the beneficiary of $30 a month after she has had her 
chance to marry a fortune? I guess a good many of them try 
that, though I do not know. But when she has .had her chance, 
even whether she got the fortune or did not, if the- husband or 
husbands died she draws $30 a month. 

I want to call tl1e attention of the Senator from Utah to the 
fact, as he knows and I know, that there is face to face with 
us now a condition that is appalling as to the taxes the people 
of the country have to me.et. Twenty-six billion dollars of 
bonds are outstanding, the interest on which has to be met. 
There will be a tremendous added burden perhaps on the­
American P<:;Ople by indirect taxation of a guaranty to our 

transportation system. There are o.ther things which are piling 
up; and now,. in addition to those things, we are establishing 
a policy in our relation to our soldiers of going to the extreme 
incorporated in this b-ill. How will the Senator from Utah, or 
I, or any other who. may by any chance vote for this measure. 
refuse to grant a like measure to- the boys who actually fought, 
who were denied two years in the productive period of theh' 
lives, and taken for the service of their country, carried over 
to Europe, and who did their work so splendidly and canre b{lck 
to pick up the lines of life where they left them? 

1\fr. SMOOT. That is a fair question which the Senator asks. 
and I think it ought to be answered, and if the Senator will 
yield now, I will try to answer his question. 

:Mr. Sl\1ITH of South Carolina. I would be very glad to he..'tr 
the Senator answer it. 

1\Ir. Sl\IOOT. 1\.Ir. President, the. Civil \Var veteran was not 
treated th-e same by the Government of the. United States as the 
soldier in the recent war, and I thank God that the soldier in 
the recent war was not so treated. His pay was $13 per month. 
He was paid in currency of about 5(} cents on the dollar. His 
family was never taken care of by the appropriation of a single 
dollar by the Government. When the first pension was granted 
him, years after the war, it was $6 a month. The total amount 
that has been paid in pensions up to date is a little- less than 
$5,000,000,000 to all the Civil War veterans, and in a very few 
years nearly all of them will be in their graves. 

Mr. SMITH of South Carolina. But the- pension roll, if the 
Senator will allow me right there, is n<'>w 659,00(}. 

Mr. SMOOT. Not for the Civil War, I will say to the Senator. 
Mr. Sl\IITH of South Carolina. Practically that. 
Mr. SMOOT. I know the Senator wants to be perfectly fair. 

The penslons for Civil War veterans and all their widows, and 
all of the Spanish 'Var veteran , and all the- l\1e::s::ican \Var vet­
erans, and the widows left of the Revolutionary War, amount to 
$214,000,00(}. That is all it can possibly amount to, bec-ause that 
is all that has be-en required the past year. The widows are 
dying at the rate of about 2,500 a month, and the olu soldiers 
'vill die at the rate of at least 4,000 a month for the next 12 
months, and perhaps more than that. 

l\1r. SMITH of South Carolina. Let me n k the Senator this 
question. How many pensioners- are on the pension ron to-day 
as beneficiaries of the Civil War? 

1\1r. SMOOT. I can tell the Senator in just a moment the 
exact number. 

1\Ir. SMITH of South Carolina. Both ve-terans and their 
depe-ndents. 

1\lr. S::\fOOT.. Two hundred :md seventy-one thDusanu three­
hundred and ninety-one sm-vivors, and all other pensioners, 
293.,000. 

1\Ir. McCUMBER. But the number was 293,000 nearly a rear 
ago. 

1\Ir. SMITH of South Carolina. This memorandum says 
total Civil ·war pensioners on the roll June 3(}, 1919o. 

1\fr. SMOOT. That is nearly a year ago. 
1\lr. SMITH of South Carolina. Sm·vivors, 271.391; widows, 

and so forth, 226,952... 
1\lr. SMOOT. That takes in all the others. 
1\fr. SMITH of South Carolina. The total is 508,343. That 

means that there are still on the rolls approximately what I 
said. I was taking the total. I just glanced at the figures. 
The number of pensioners on the Irolls- to-day is 568,343. 

1\Ir. McCUMBER. The Senator must be corrected. That L<; 
not the number to-day, but nearly a year ago. and there is quite 
a little difference_ 

1\Ir. S:\fiTH of South Carolina. Have you not added some 
beneficiaries in the bill that are not covered in this memo­
randum? 

Mr. Sl\100T. Only a few have been added on the report of 
the Committee on Military ~ffairs by correcting their military 
records and placing them on the pension rolls. 

Mr. Sl\1ITH of South Carolina. I do not know anything 
about the vital statistics connected with this particular busi­
ness,. but it is fair to assume that at least 500,000 will be on 
the roll that this bill will be called upon to meet. 

l\1r. Sl\100T. I did not think there was any question as to 
the number. I thought the question of the. Senator was as to 
the amount being paid to them. 

Mr. SMITH of South Carolina. Yes. 
1\Ir. SMOOT. And the Senator said it was $655.000,000. 
Mr. SMITH of South Carolina. No; I spoke of the number. 

I said that 659,000 are on the rolls. 
l\!r. SMOOT. I misunderstood the Senator. Then I will 

proceed. 
When the Congress acted in 1917 in relation to the soldiers 

of the present war, it provided first" that every soldier who 
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entered that war should have a family allowance; second, they 
increased his salary from $15 to $30 a month, with a 10 per 
cent increase for service while on foreign soil; third, they 
gave llim insurance up to $10,000 in case of death at a rate 
one-sixth of what any private insurance company would give 
it to that same soldier. By the way, in passing I might say 
that that has cost the GoYernment of the United States about 
a billion dollars. 

Again, they provided a compensation for those who were 
killed or disabled greater than any amount that was ever paid 
to the Ci\il War veteran . I do not want it understood that 
I have complained about tllese provisions taking care of the 
soldier in the recent war. I was a member of the subcommittee 
tllat p:l.S ed upon all that legislation. But when we compare 
the adYantages and the benefits extended by the GoYernment 
of the Uniteod States to the soldiers of the presf'nt "\Yar with 
those extended to the Ch·il War veterans, it becomes obvious 
that whatewr is done for tile Civil War veterans now, in the 
la t few remaining years of tueir lives, neYer will place them 
upon tlw . arne footing with the soldiers of the great war. I 
think the Senator from South Carolina will admit that. 

Another thing I want to say is with reference to the care 
that was taken of the soldier. His health was looked after 
and be was provided with all the modern conYeniences that a 
soldier could secure anywhere in the world, "·berea in the 
Civil War no one can read history who will not admit that they 
passed through trials and sufferoo even more than death itself, 
nearly from the beginning to the end of the war. 

Mr. McCUMBER. They lived for weeks on hard-tack and 
water, as compared with confectionery under the present sys­
tem. 

:Mr. SMITH of South Carolina. Let me call attention to the 
fact that that was the best the circumstances then would allow. 
Our soldiers to-day get no more. Civilization had moved up to 
a higher plane. It provided for the masses of the people anti­
toxins and sanitary appliances, anil, as a matter of course, our 
soldiers enjoyed an immunity from hardships that their prede­
cessors suffered. But the soldiers vf the Civil War got the best 
t11e Government could give them at that time, and the soldiers 
of this war got no more. 

But Senators must not forget the fact that we \Yer~ also new 
then in the question and in the policy of granting appropriations 
for patriotic services. We have also advanced along that line. 
So the demand is going to be not paralleling conditions of the 
Civil \Var veterans but taking up the question uoder conditions 
existing right now. The Senator says that we insured the 
::;oldier. Of course I knew, and we all knew, that that was an 
effort on the part of the Government to forestall and make im­
possible the flood tide that seemed to be ineYitable in the way of 
pensions. 

1\Ir. SMOOT. The Senator is perfectly right. Kot only was 
the question of insurance with that in view but the compensa­
tion provided for was with that in view, and the allotments and 
allowances had that very thing in view. When the legislation 
was up before the Senate I do not remember of a single Senator 
upon either side of the Chamber who, in defending the provisions, 
did not say that it was done for the purpose of forever preventing 
the soldiers of this war from asking for pensions. 

l\Ir. KING. But it has apparently encouraged the demands. 
Mr. S~IITH of South Carolina. And yet, if the Senator will 

allow me, the compensation given for the brief period of the 
war to the soldier's family while he was engaged abroad, if 
they were dependent, is a mere bagatelle compared to granting 
a like amount for the lifetime of those who were dependent. 

l\fr. SMOOT. I will say to the Senator that the family 
allowances of the soldiers of the present war will amount to 
many, many times more than the provisions of the bill ''ill pay 
to the survivors of the Civil War as long as they live. 

Mr. SMITH of South Carolina. Yes; but, taking the number 
of soldiers and persons engaged in this war and comparing it 
with the number who survived and came out of the Civil 'Var, 
the Senator does not pretend to say that the amount paid to 
the dependents aggregates as much as has been paid since we 
began the pension system? 

Mr. SMOOT. No. 
Mr. S"MITH of South Carolina. Exactly; and that is the 

point I am making. 
.Mr. SMOOT. I did not want to carry that inference, and I 

hope that I did not. 
l\Ir. SMITH of South Carolina. The Senator is drawing a 

comparison between what this bill ,vin pay and what we 'tem­
porari1y paid, but I am not. What I am arguing is that, 
though you temporarily supported or contributed to the sup­
port of a soldier's family while he was abroad, the Civil War 
pension roll supports them for a lifetime-that is, contributes 

to their support. Of course, it does not support them, but it 
contributes to their support. If that is the policy, we should 
know it, because these boys could come here and claim that, 
despite the fact that, they not being killed, their insurance 
goes on as ordinary life insurance ; and in the case of a 
casualty in civil life they would get just what they would get 
under ordinary circumstances. Only in the cases of those 
who were killed the soldiers stood in some..vhat of a better 
relation, perhaps, during this war than in the Civil War, but 
the temporary contribution to their dependents is not in that 
class, and should not be compared with the perpetual contrib'i 
tion to the dependents throughout all life. 

'Ve have established that as a policy here, and attempted to 
estop any furth~ pension rolls by our process of insuranc~. 
Now, the boys who are carrying that insurance are paying 
premiums on the insurance. It was granted at a low rate dur­
ing the war. As I understand, it has been convertible since 
the "·ar. 

The only thing that I am speaking of is that we have gone 
back to the old policy. We have brought in here an additional 
$65,000,000 or $75,000,000 and have incorporated into the bill, 
in my opinion, a ridiculous provision for a widow, having, per­
haps, married three or four times and been divorced, getting a 
pension. If her unfortunate marital attempts have resulted 
in the death or desertion or divorce of bel,' various husband-·, 
she is still on the pension roll, and so is eYeryone remotely con­
nected with the wal'. 

One paragraph in the bill reads that if he was en route 
going to senice he shall come under the $50 clause. The 
argument I am making is that if we establish that policy here 
we can not deny the boys who are fresh from battle, who have 
lost two years of their lives in the preparatory and productive 
part of it, and who are coming back to take up the burden of 
life with two whole years wiped out and gone, which, like the 
seed corn, will spell the difference between success and failure. 
Then we tell them to sati fy themselves with insurance again~t 
death and with $30 a month for the time they were in act al 
senice, and they shall be forevet· thereafter estopped. That is 
the parallel I am drawing. And mark my prediction : This 
Yery bill and those like it are going to be the basis upon which 
our pension roll "\Vill be enlarged beyond the dream of any 
present to-clay. 

Mr. SPENCER. l\Ir. President, may I inquire whether an 
amendment is in order? 

The VICE PRESIDENT. It is in ~r<ler. 
Mr. SPENCER. I offer the following amenQ.ment. 
The VICE PRESIDENT. The amendment will be stated. 
The ASSISTANT SECRETARY. Add after the word "duty," in 

line 8, page 1, the words " or is now upon the pension rolls as a 
Civil War \eteran,:• so that it will read: 

That every person who served 90 days or more in the Army, Navy, or 
Marine Corps of the United States during the Civil War and who bas 
been honorably discharged therefrom, or who, having so served less 
than 90 days, was discharged for a disability incurred in the service and 
in the line of duty, or is now upon the pension rolls as a Civil War 
veteran, etc. 

The VICE PRESIDENT. The question is on the amend­
ment offered by the Senator from Missouri. 

l\fr. SPENCER. Mr. President, the purpose of the amend­
ment is to afiect a comparatively few persons who did not serve 
the full 90 days in the Army, but who, by act of Congress from 
time to time, on account of their valor or services or some excep­
tional condition relating to them, have been placed upon the 
pension roll. Evidently pensioners in that category ought to be 
allowed to participate in the general pension increase proposeu 
for Civil 'Var veterans. That is the purpose o.:: the amendment. 

l\Ir. KING. Will the Senator yield? 
Mr. SPENCER. I yield. 
Mr. KING. If I understand the scope of the amendment, it 

would give a pensionable status under this bill to all those indi­
viduals who were deserters and against whom the charge of 
desertion by legislative enactment has been r emoved and who 
have been put upon the pension roll; it would permit them to 
enjoy the benefits of the pending bill. 

Mr. SPENCER. The Senator refers to those who are now on 
the pension roll? 

Mr. KING. Yes. 
Mr. SPENCER. Undoubtedly, if a man is now on the pension 

roll, it would; but it would not open the uoor to a man who is 
not now on the pension roll. 

l\lr. McCUMBER. I will say to the Senator from l\1issouri 
that the amendment does not put them in; they are in now. 

Mr. SPENCER. Yes; they are in now. The Senator from 
Utah e\idently misconceives the purpose of the amendment . It 
is not to open the door an inch; it does not put upon the pen-
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sion roll .a man who is not already upon .the roll, but it dees do a th~ Union that participated and cooperated with the military forces 
""'anifest a"'t of J··ustice, for !l'f the ,!!eneral pension is increased, of the United States, under the command of Dnited States officers, 
~ '- ~ during the Civil War, and who actually rendered a service of 90 days 
all •those w'ho .are on the •roll ought to participate in that in- -or more in any of the said militaey organizations during sa:id war, 
crease. and who were hono:rably discharged therefrom or otherwise honorably 

'~~""r. ,rt:r~TQ_ Mr. Pr·eSI·de:nt, thr>n, a.s I understand, the purpose relieved from duty under the order of proper. mii.H:ary authority. 
lll tll...LI." - ·" SEc. 10. Tha.t the widows, minor c'hildren, and dependent parents of 

of the ·amendment is not merely to protect deserters aga1nst those provided far in section 9 or this act shall be entitled to the 
whom the charge of desertion has been removed, .and 'vho have same pensions as are :now pro-vided by law for the widows, minor 
thel'eby obtam· ed a -ne:nmonable status-for, as I understand the children, and dependent parents of the soldiers who were in the 

}J = Regular service during the Civil ·war. 
chairman of the eolll!Ilittee, those deserters will be ·benefited SEc. 11. That the Secretary of the Interior shall prescribe rules and 
under this bill and will also get $50 a month-but it is to cover .regulations governing the character of evidence necessary to prove the 
a ·dt'fferent and anothcrr cl""'S who would not otherwise get this service .herein ·set forth: Provided, That a certificate of the adjutant 

"· cu::t general of the State to wbic.h the military organiza.tions belonged, show-
stipend of $600 'Per year? ing the date of honorable 'discharge therefrom, shall be accepted in 

Mr. McCUMBER. The Senat<>r from Utah uses the ward lieu of the honorable discharge required by the provisions of the act 
·«deserters." 11.1ay I say to the Senator that ·con!!ress, o_f course, referred to in section 9: Pro'V-ided further, That the "Provisions of this 

.u ~ act shall not extend to the case of :any per1>on wherein the evidence 
in passing laws relative to such soldiers, has remov-ed not deser- discloses any 'fact that would have barred him from an honorable dis­
tion, but th:e charge of desertion ; Congress has determined by charge had lle been in the .military service of t~ United States. 

di 'd 1 t d t SEc. ~2. That title to pension under this act shall commence from its solemn enactment that those in VI ua s were no eser ers. .the date. of filing applic.ati<m therefor in the Bureau of Pensions after 
If they were deserters, and Congress, neverthele s, removed the the passage and approval of this act. 
charge of desertion, the fault has been with th:e l\'Iembers of 1\Ir. 'SPENCER. 1\lr. Presiden.t, the subsmnce of the amend-
Congress who allowed bills of such character to go through. ment has twice passed the House of Representativ-es nnd only 

Mr. XIN-G. MT. President-- within the last two or three weeks has been again favorably 
l\lr. McCUMBER. Let me -state to the Senator what the {)illy · reported by the committee of the House to the House. It has 

purpose of the amendment is, though I thi:nk the ·se:natm· offer- to do with the militia in several States during the Civil War, 
ing it has .made it quite clear. mainly in Missouri, but also in Kansas, Kentucky, ru1d a few 

I think there have bee.n a few cases-there may not ha-ve been in PeniL.<;ylvania. I thin'k there were none in Ohio. The Senator 
a dozen-in which the soldier served less than tbe required 90 fr-om Wyoming [Mr. wARREN] suggests to me that there may 
days; he may have served 89 days or 75 days; but there was ha.v-e been some in Ohio. 
that in his r:ecord by rea ·on of which the Pension Committee, The facts .0 f the case are simply these: Mi souri, w..here the 
and the Congress acting on the recommendation of the commit- larger number of militia were, -was a 'border State. After the 
tee, considered that he should be ·placed upon the pension roll; Civil War had commenced the presence of the militia in the 
and he was placed upon the peru;ion roll, for some meritorious State was the single element which safeguarded our States in 
.conduct or for some other reason, although he served less than the Union. These militia were enrolled as State troops, but 
the 90 days and although he was not injrn:ed. There may be a they were called into the service of the United States by the 
few of those cases-I think there are-but -r do .not think there Federal Go·vernment. They were officered by United States 
are a dozen of them that are upon the pension ·roll to-day. As officers. 'Their pay, their· clothing, and their subsistence came 
the bill now reads, it refers only to those 'Who ha-ve served 90 from the Federal Government. 'They seiTed and fought. They 
days or more; and the Senator from Missouri wishes it so ' in Missouri .were in the Battle ·of Springfield. They repelled 
amended that it will include in it-s benefits those who have -been the i.nvasion of Gen. Price into Missouri. 'They were engaged 
placed upon the roll who may have s:erved a little less than the in a countless number of skirmishes and engagements agaffi$t 
90 clays. I myself see no objection to that, Mr. President. guerrilla bands and bushwhackers. 

l\fr. KING. Mr. President, of course any observations that They were in every sense serving the Feder.al Government. 
may be submitted by any Senator-I beg -pardon of ,file Senator ~ill militia serving in the United States from the days of the 
from l\Iissouri; I did not W!lnt to take him from the :floor. Revolution to this day have been Tecognized and pensioned e::s:-

1\Ir. SPENCER I yield to the Senator fr0m Utah. cept the militia incident to the Civil War. 
Mr. KING. I shall wait until rthe Senator concludes. I desire to read a single sentence gi~g the testimony of 
Mr. SPENCER. I have concluded, UD.less the ·senator "from Abraham Lincoln in (!{)nnection with this militia service in Mis-

Utah shall suggest some new line of ,thought, ·as he frequently souri. ·writing in response to the demand that Gen. Schofield, 
does. who was the eommander of the Department of the Missouri, be 

[Mr. KING addressed the Senate. See Appendix.] relieved and that the enrolled Missonti Militia ·be disbanded--
Mr. CURTIS. May I intel"''Upt th:e Senator? 

The PRESIDING OFFICER ·(Mr. CALDER in the ·chab.·). The l\1r. SPENCER. Certainly. 
hour of 2 o'clock having arrived, the Chair lays before the l\fr. ·CURTIS. I simply wisb to call attention to the fact that 
Senate the unfinished business, which will be stated. the general pension law ap]jlied to the State .militia of the 

The READING CLERK. A bill (H. R.ll892) making appropria- Civil War 11p to the year 1875. 
tions for the construction, repair, and preservation of certain 1\fr. SPENCER. I was about to T:efer to that. It is :true 
public works on rivers and harbors, and for other purposes. that its discontinuance was owing to a technical ruling of the 

l\1r. JONES of Washington. I understand from the Senator department. 
from North Dakota [l\lr. l\IcCUMBER] that he thinks be can dis- "When the ·demand for the :relief of Gen. Schofield and the 
_pose of his bill in a very few minutes. If that is the case I disbanding of the Missouri 1t1ilitia was called to the attention of 
think it would be in the interest of legislation and the saving of the President, Abraham Linc-oln, he replied as follows~ 
time to lay aside the river and harbor bill temporarily. I so · 'Few things have been so gratifying to my anxious i'ee1ings as when 
ask unanimous consent that it may be :temporarily laid aside. in June ·last ·the local force in Missouri aided Gen. Schofield to so 

STD<n~.'G OFFICER 1 th b' t' to th pro.mptly send so large a genera] force to tJ:te relief of G~ Grant. The PRE · ·~ u~ 1 1 
• S ere 0 J€C lOll e re- then investing Vicksburg and menaced from ;wxthout by Gen. Johnston. 

quest of the Senator from Washington? Hearing none, the riv:er was all this wrong? Should the enrolled militia then have ·been broken 
and harbor bill is temporarily laid aside in order that the pend- 1.1p and Gen. Herron detached i'rom Grant to police Missouri? So 

· f Tl t' · th .far from finding cause ·to object I confess to a sympathy for whatever ing pension bill may be cl1spose<l o · 1e qu:es IOn IS on e relieves our general force in Missouri and allows 1t to serve elsewhere. 
amendment offered by the junior Senator from Missouri [Mr. I therefore, as at present advised, can not attempt the destruction of 
SPENCER]. the enrolled militia in Missouri. I may add that the i:orce being 

The amendment was agreed to. .under the .national military centro1, it is also within the proclamation 
.in regard to the habeas COl.'PUS. 

1\Ir. SPENCER. l\lr .President, the same amendment ·ought A. LINcoLN. 

also to be made after the word" duty," on line 12, page 2, in or- 'The committee of the Hous.e close their report with this 
der to make e bill read correctly. sentence: 

The PllESIDING OFFICER. The amendment will be -state~ These old militia soldiers, as have an the other soldiers of the Civil 
The READING CLERK. On page 2, line 12, after the word War have died at such a rapid rate in recent -years that it is not 

"duty," insert the words "or is now upon the _pension rolls as belie'v£d that ;r;he enactment of this biD will increase the J>ension roll 
more than .from three to four thousand in number, and perhaps not 

a Civil War--veteran." that many; in other words, the amount involved is .com:r;tara1ively 
The amendment was agreed to. nominal in view of the enormous amount of money that 1s bemg JUstly 
Mr. SPENCER. I offer the following amendment and desire -paid for ;pensions :now, .a:nd t~e <;ommittee is 'liDflll'il?~~ in its convi~­

uon that this act of simple Justice to these old militiamen and the1r 
to say a word in regard to it. ~idows ought Lot to lle longer delayed. 

The PRESIDING OFFICER. The proposed amendment will Mr. President, this .body of men represent in :Missouri, as I 
be read. have no doubt they do in the other States, a -company of Ameri~ 

The READING CLERK. Add the following as additional sections cans who volunteered :for the defense of thei:r country, and 
at the end of the bill : valiantly performed, in 'the bour of their country's need, every 

SEc. 9. That the orovisions of tb~ pension act of May 11, :19'12, be, duty required.. They saved :Missouri to the Union. They are 
~fdtht:elt;{: !~fi~K· ::Jc~~i~r t~r~~~fz~ii~~: ~r~~: ::.:er~~~ii~e~~~ 1 from every standpoint of justice Civil War veterans of the 
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Union. It is unfair-it is without reason, that now, in their 
declining years, ·when but few of them are left, w~n their 
needs are great, they should longer be denied the recogni­
tion which ought years ago to have been granted to them. 

1\Ir. WARREN. Mr. President, I 'rise to oppose the amend­
ment offered by the Senator from l\lissouri. Of course, the 
militia is paid in all States, throughout the United States, by 
special appropriations or otherwise, and their arms, and cloth­
ing, and so forth, are furnished by the United States in mod­
crate quantity, and the State militia perform their service 
within the State where they are recruited; and as militia 
they are not called to the front, away from home, for long 
.serf'ice in fighting the battles of the country, as are those who 
serve in the Regular and Volunteer service. 

The matter is not a new one to me, because for a great many 
years there have occasiopally come before the committees, and 
especially the Committee on l\Iilitary Affairs, demands of 
different natures from different States regarding the militia; 
perhaps I might say more demands from Pennsylvania than 
from l\Iissouri. I commenced my service on the Committee on 
l\Iilitary Affairs very soon after I came to the Senate. At that 
time we relied probably more largely upon the "Venerable 
Senator from Missouri, l\lr. Cockrell, than upon any other 
Senator or Member of either body of Congress, for knowledge 
nnd for wisdom and for advice as to what we should do. And 
I will say that I never saw a more liberal Senator, in reason, 
than was that Senator, who sen·ed, I believe, as brigadier gen­
eral or major general in the Confederacy. I remember taking 
this subject up with him on several occasions, but he was never . 
able to advise the Congress nor the Military Affairs Committee 
of the Senate that we should put the militia of these States 
on the same basis as the Volunteer and Regular Army soldiers 
who served directly in the war. 

Of course, if this applies to l\Iissouri-and I admit that 
Missouri ,yas on the border and recei"Ved. more nearly the shock 
of battle than most States received-the demands will be just 
as importunate from other States; from Pennsylvania, where, 
of course, they were simply enlisted, recorded as to where they 
would be, and so forth, and that was their service, as we found 
it to be from evidence that was before us. I do not think 
they should participate in a service pension of this size. That 
matter should be treated as being on an entirely different base. 

Mr. McCUMBER. 1\Ir. President, from my viewpoint, this 
is not the time or place to discuss the merits of the proposed 
amendment. I do not think it belongs to this bill; I do not 
think that we should take it up at tllis time. 

I have been a member of the Committee on Pensions ever 
. ince I have been in the Senate, and during all that time we 
have been confronted with the perplexing question as to \Vhat 
treatment the State militia, who rendered more or less service 
in connection with the Army of the United States and who 
were often engageu in protecting Government arsenals and 
Government raihYays, should receive at the hands of Congress. 
The committee has been charged by my genial friend from Utah 
[Mr. KING), I think, as being too liberal in the granting of 
special pensions. It may be that we are open to some criticism 
from that standpoint, but in all our liberality and _during all of 
these years we have not been able to agree by a majority vote 
in the committee that we should open wide the door to all of 
those who rendered service as militia, either when they were 

. under the direction of Federal officers or when they performed 
exactly the same kind of service and were not under Federal 
officers. I think that that matter will have to be settled at 
some time and brought to an end in the Committee on Pensions; 
but it may be, as the criticism is often urged, that at the rate 
of speed we are making in that direction the proposed benefi­
ciaries will probably all be dead before we get around to it. 
That also may be a just criticism; but there are many sides to 
this question, many angles, and it affects many men connected 
with the militia of many States; for example, as has been indi­
cated by the Senator from Wyoming [Mr. W A.BBEN], the militia 
of the great State of Pennsylvania, also the Delaware militia­
men, who guarded the du Pont Powder 'Vorks during the war. 
It is a serious question and a complex question as to what we 
Rhould do with reference to these many and -diverse organiza­
tions. I do not think, however, we ought to settle that question 
iu a general pension bill of this character; and, therefore, I 
·hall oppose the amendment, even though I might support the 

view of tile Senator from Missouri before the Committee on 
Pensions. 

The PRESIDING OFFICER (l\lr. RANSDELL in the chair). 
The question is on the adoption _of the amendment proposed 
by the junior Senator from Missouri [l\lr. SPENCER]. 

The amendment was rejected. 

. 

The PRESIDING OFFICER. The bill is before the Senate 
as in Committee of the Whole and open to further amendment. 

l\Ir. CHAMBERLAIN. Mr. President, on yesterday I dis­
cussed an amendment which had been offered to the bill by the 
Senator from Colorado· [Mr. THOMAS) and an amendment 
offered by me along the same lines. The amendment of the Sen­
ator from Colorado was voted on, but the one I offered was not 
voted on. I should like now to have my amendment disposed of. 

The PRESIDING OFFICER. The amendment proposed by 
the Senator from Oregon will be stated. 

The ASSISTANT SECRETARY. In section 3, on page 2, line 25, 
after the words" Marine Corps," it is proposed to strike out the 
words "during the Civil War." 

l\lr. McCUMBER. Is not that exactly the same amend.ment 
that was voted on yesterday? 

Mr. CHAMBERLAIN. It is not quite the same amendment. 
The amendment of the Senator from Colorado affected the l\lexi­
can War veterans and the Spanish War veterans, and the amend­
ment which I now propose affects them and members of the 
Regular Army. 

l\lr. McCUMBER. I thought the amendment was exactly the 
same as that offered by the Senator from Colorado. 

The PRESIDING OFFICER. The Chair will state to the 
Senator from North Daktota that he is informed by the Secre­
tary that the amendment now proposed by the Senator from 
Oregon is not the same as that previously offered by the Sena­
tor from Colorado. 

1\:Ir. WARRE::\f. L~t the amendment again be s tated, :Mr. 
President. 

The PRESIDING OFFICER. The Secretary 'Yill again . tate 
the amendment. 

The A.ssiSTANT SECRETARY. On page 2, line 25, after tbe 
words "l\:Iarine _Corps," it is proposed to sh·ike out the ~Yon1s 
'·during the Civil War." 

Mr. TOWNSEND. How will it read if amended? 
The ASSISTANT SECRET.A.RY. So that, if amended a proposed, 

it wouJd read : 
SEc. 3. That from and after the approval of this act all persons who e 

names are on the pension roll, and who, while in the service of the 
United States in the Army, Navy, or :Marine Corps, and in the line of 
duty,. shall have lost one hand or one foot or been totally disabled in 
the same, shall receive a pension at the rate of $60 per month, 

The PRESIDING OFFICER. The question is on the ad.\lption 
of the amendment presented by the senior Senator from Oregon 
[:Mr. CHAMBERLAIN J. 

The amendment was rejected. 
The bill was reported to the Senate as amended, and ·tbe 

amendments were concurred in . 
The amendments were ordered to be engrossed, and the bill 

to be read a third time. 
The bill was read the third time. 
1\:Ir. KING. Mr. President, I shall not ask for a yea-and.-nay 

v-ote on the passage of the bill. There are a few Senator · who 
would like to go on record in opposition to this bill, but there 
is no quorum here. So I shall not ask for a yea-and-nay vote. 

The PRESIDING OFFICER. The bill having been read the 
third time, the question now is, Shall it pass? 

The bill was passed. 
The title was amended so as to read: "A bill to re'i ' e anu 

equalize rates of pension to certain sold.iers, sailors, and. ma­
rines of the Civil War and the War with Mexico, to certain 
widows, including widows of the War of 1812, former widow , 
dependent parents, and children of such soldiers, sailors, and 
marines, and to certain Army nurses, and granting pen ions and 
increase of pensions in certain cases." 

RITER A " D HARBOR .APPBOPRIATIONS. 
1\lr. JONES of Washington. I ask that the unfinished busi­

ness may be laid before the Senate and proceeded with. 
The Senate, as in Committee of the 'Vhole, resumed the con­

sideration of the bill (H. R. 11892) making appropriations for 
the construction, repair, and preservation of certain public 
works on rivers and harbors, and for other puposes. 

The PRESIDING OFFICER. The pending question is on the 
amendment offered by the senior Senator from l\lissouri [~1r. 
REED]. 

Mr. SPENCER 1\Ir. President, I suggest the absence of a 
quorum. 

The PEESIDING OFFICER. The Secretary will call the roll. 
The roll was called, and the following Senators answered to 

their names : 
Brandegee 
calder 
Capper 
Chamberlain 
Culberson · 

Curtis 
Dial 
Dillingham 
Glass 
Gronna 

Harris 
Harrison 
Jones, Wash. 
Kellogg 
Kendl'ick 

King 
Kirby 
Lodge 
McCumber 
McKellar 
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:1\IcNary Pittman Smith, S.C. 
Myers Pomerene Smoot 
Nelson Ransdell Spencer 
New Reed Swanson 
Nugent Sheppard '.rhomas 
Page Simmons Townsend 

Underwood 
Wadsworth 
Warren 
Watson 

The PRESIDING OFFICER. Forty-two Senators having an­
swere<l to their names, there is not a quorum present. The Sec­
retary will call the names of the absent Senators. 

The names of the absent Senators 'vere called, and Mr. HALE, 
1\lr. KEYES, and Mr. SuTHERLaND answered to their names when 
called. 

Mr. FRELINGHUYSE~, M.;. FERNALD, Mr. McCoRMICK, Mr. 
PHELAN, l\Ir. PHIPPS, an(}l\Ir. LENROOT entered the Chamber and 
answered to their names. · 

The PRESIDING OFFICER. Fifty-one Senators having an­
swered to their names, there is a quorum present. 

Mr. SWANSON. Mr. President, when the Senate adjourned 
on yesterday it was considering a proposition in connection with 
Northwest River, Yirginia-North Carolina, an amendment which 
had been adopted. The Senator from O;b.io [Mr. PoMERENE] 
asked unanimous consent that the vote whereby that amend­
ment was adopte<l be reconsidered. At the time I did not know 
that he would be absent when the matter came into the Senate, 
and I objected. In his statement he said that possibly he would 
be absent when the amendment came into the Senate, and con­
sequently he would like to make his statement at that time. 

I do not wish the amendment to be passed on without his pres­
ence or without hearing all the objections that he desires to urge 
against its adoption ; and I therefore ask unanimous consent 
that the T"ote on that amendment be reconsidered, so that the 
Senator from Ohio can be present at its disposition. 

Mr. JO~ES of 'Vashington. Mr. President, if that can be done 
with an amendment pending, I have no objection myself. 

The PRESIDIXG OFFICER. It can be done by unanimous 
consent. Is there objection to the request of the Senator from 
Virginia? The Chair bears none, and the yote whereby the 
amendment was agreed to is reconsidered. 

l\Ir. SWANSON. Mr. President, in the address of the Senator 
from Oh~o on yesterday, based on a statement furnished him, he 
stated that this was not a navigable river; that this amendment 
was intended m~rely for drainage purposes; and that only a few 
people interested in draining the land would be benefited. He 
did not give himself as the authority for that statement, but he 
read a statement from :Mr. John Seip, of Ohio. I sent a telegram 
to the parties in Norfolk County who were interested in this 
amendment, incorporating in it the full statement of 1\Ir. Seip, 
and telegraphed them to teleo-raph me an ans-wer to the state­
ment he made, which I have received, and which I ask the 
Secretary to read. 

The PRESIDING OFFICER. In the absence of objection, the 
Secretary will read as requested. 

The Assistant Secretary read as follows: 
PORTSMOUTH, VA., April 22, 1920. 

Senator CLAUDE A. SwA~so:-<, 
United States Se1wte Chamber, Wa~hington, D. 0.: 

John Seip's statement is misleading. He no doubt refers to that 
portion of Northwest River on upper profile toward its source, which 
has never been navigable. Of course this should be paid for by pri­
vate interests, but your bill is another thing, simply to move bars at 
nnd near the mouth Qf the river, where it is now navigable, to admit 
ueeper-draft bouts, anu this is badly needed and will not benefit drain­
age. See IIouse Document No. 198, Sixty-fifth Congress, first session, 
with the map, which will give you full information as to the depth and 
character of the river. 

It. E. B. STEWART. 

1\Ir. SW Al~SO.N. ~ TO\\T I will ask the Secretary to read the 
amendment on page 5, commencing with line 4, to show that 
that tatement i. absolutely true. 

The PllESIDIKG OFFICER. In the absence of objection, 
tllf' Secretary will read as requested. 

The AsstsTA::'\'T SECRETARY. The amendment propose<l by the 
committee, on page 5, after line 3, is the following: 

Northwest River, Va. and N. C.: With a view to securing a channel 
6~ feet deep at mean low water and 50 feet wide on the bottom on 
the bar at the mouth and oyer the shoal 2 miles above the mouth. 

:Mr. SWAN SOX l\Ir. President, I will . tate that this is a 
river 29 miles long. At the mouth of it there is a bar. Two 
miles from that there is another bar which limits navigation 
to 4 feet. After passing that bar at the mouth the river be­
comes 10 feet deep. Then another bar is reached, and if that 
can be passed I think the ·water is from 10 to 14 feet tleep. 
'l'his is a survey to ascertain what it will cost to cut a channel 
through these hvo bars, and I have had these things read to 
the Senate to show the character of the attacks that are so 
frequently made-and I desire to acquit the Senator from 
Ohio-upon these amendments, in this case to show that it is 
simply a priYate enterprise for the purpose of draining land. 

On this river there is a bar at the mouth, as I say, and then 
2 miles above. that there is another bar; and I want- to read 
the report of the· engineers to show exactly what the situa­
tion is: 

Northwc. t River, about 29 miles in length, rises in the Dismal 
Swamp of Virginia and North Carolina, flows in a southeasterly direc­
tion, and empties into Currituck Sound, ·N. C. Its slope is gentle and 
its current moderate. The adjacent territory is generally low and 
much of it swampy. The lower part is of good navigable width, but 
the upper part is quite narrow and crooked. A bar at the mouth limits 
the navigable depth to 4 feet. After crossing the bar a depth of 10 
feet exists for a distance of 14 miles, except for one shoal 2 miles 
above the mouth, on which the depth is 6 feet. Above the 14-mile point 
both width and depth diminish. ' 

The object of this amendment is simply to get a suney, not an 
appropriation, to ascertain from the Government engineers what 
it will cost to provide a 6!-foot depth at mean low water and 
a channel 50 feet wide on these two bars, where the navigation 
is now limited to 4 feet on account of the two bars. 

The statement was made here yesterday, based on_ this mis­
leading statement furnished to the Senator from Ohio, that 
this was an effort to drain that entire river of 29 miles at the 
expense of the Government to give drainage to swamp lands. 
What is the situation? In 1916 Senator MARTIN got through 
the Senate a provision for making a report and survey on 
Northwest River as far as practicable for navigation. The en­
gineers made a report at that time. They did not think any ap­
propriation should be made. That report was made by the local 
lieutenant colonel, J. B. Jervey, a distingUished officer, a great 
engineer with a splendid record, and a man of as high ~har­
acter as this Government can furnish. He reported that under 
those conditions they should not make any improvements, but in 
his report he made the recommendation which I am about to 
reau, basing his report on the fact that there were two shoals 
on this riT"er, one at the mouth limiting navigation to 4 feet, and 
2 miles above it another shoal, and after you got across these 
two shoals you would have a depth of 10 to 15 feet in the ri\er. 
He made a recommendation which is as follows: 

It i , therefore, recommended that a survey of the bar at the mouth 
of Northwest River and of the shoal 2 miles above its mouth be author­
ized, in order to determine the cost of dredging channel 6~ feet deep at 
mean low water and 50 feet wide on the bottom at these points. 

This amendment is in the exact language, word for word and 
letter for letter, that the district engineer reported. That re­
port went to the chief of the board. He recommended that no 
appropriation should be made at that time, but he recom­
mended that a sunev should be made to ascertain whether the 
public interest and the commerce were sufficient to justify a 
channel between these two shoals, and what the cost was. That 
recommendation went to the general board. The general board 
sustained his report in connection with not making any im­
provements at that time, and said nothing about the survey. 
Gen. Black transmitted it, and I can see why he neither recom­
mended the improYements nor the survey. During the war 
Senator Martin, who had charge of this matter and was on the 
committee, did not think it was proper or necessary to have 
this survey. 

What is this proposition? Here is a river 29 miles long. 
People call these streams creeks or rivers. It has a large vol­
ume of water. It is in a populous section of the country . ..... 
Boats go there now with a draft of 4 feet. What they ask is 
to have a channel cut through these two sho-als 6! feet deep, 
provided that on a survey of the river it is found that there are 
enough people interested and the cost is not too great. 

That is a very different proposition, is it not, from dredging 
a riYer 29 miles to drain land? I should like to know how cut­
ting a channel through two shoals 40 or 50 feet broad an<l 6 
feet deep will drain anything. It can not lower the water at all. 
All that it will do is to take out the mud in the shoal and make 
it possible for boats drawing 6 feet to navigate the stream. 

That is the proposition contained in this amendment. A 
large portion of the population of the county met in a mass 
meeting attended by officers of the county, members of the legis­
lature, showing the great public interest, and asked to have a 
suryey made, which had been recommended; and the amend­
ment is ii). the language of the recommendation o! the district 
engineer, merely asking to have this survey made. It is im­
possible to get the appropriation until the survey is made. The 
sun-ey neYer has been made to find out what it would cost to 
remoYe these two shoals. Nobody knows whether it would cost 
$10,000, $20,000, $30,000, or $5,000, and the engineer recom­
mended it. 

There is not at the present time any very large business there. 
There is some lumber business and some farm business, but­
you can not have much business with a 4-foot channel. The 
record shows that the amount of business there was not suffi­
cient ~o justify the improYement for the 29 miles, but the engi-
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neer recommended that a survey should be made to ascertain 
what it would cost to have these shoals opened and a depth Qf 
6! feet provided. I do llOt believ~ there is in this bill a more 
reasonable proposition than this-to have this survey made 
with a view. of determining whether the public interest w-OUld 
be subserved .by opening up these shoals. 

In addition to that, this is a gr-eat truCk country all through 
Norfolk County. I do not know to what extent these farms are 
part of it. I suppose the greatest trucking community in the 
world is Norfolk County. They are compelled to depend on 
water transportation. It is nearly impossib1e to build roads in 
that country, with its water conditions, without its being almost 
impracticable on account of the cost. They rely on water trans­
pol'tation. You can not develop that until you get 6 or 6:! feet; 
and it seems to me that with the length of the river and the 
number of people interested it is but a reasonable proposition 
to carry out the recommendation of the local engin-eer that this 
sui:vey should be permitted. 

I hope, therefore, the Senate will allow the survey to be made · 
to ascertain whether these two shoals, one at the mouth and 
the other 2 miles above the mouth, should be removed so that 
a 6~-foot channel can be obtained. 

~ir. POl\lERENE. Mr. President, as I stated on yesterday, 
the only information I had was that gleaned from the state­
ment which I introduced in the RECOIID, as supplemented by 
some conversation which I llad with Mr. Se.ip. 

During the morning I took occasion to investigate the facts 
som what further. I think that when Mr. Seip ma-de the state­
ment that the stream was not .at all navigable he overstated the 
situation a little; but the investigation which I have made 
demonstrates to my entire satisfaction that it is mighty poor 
business for the Government of the United. States to embark in 
a proposition of this kind at this time. 

The first investigation that was made of this alleged river, 
so far .as I have been able to find out, was in 18!)0, and the re­
port of the investigation which was made at that time is re­
ferred to :i,n one of the later reports. I want to read a para­
graph from Document 198, to which tbe Senator from Virginia 
[l\1r. SwANSON] has Teferred. I read from page 4: 

A preliminary examination of this stream was made in 1.891 by 
Capt. (now Col.) G. J. Fiebeger, in accordance with a provision in the 
river and harbor act approved September 19, 1890. Capt. Fiebeger's 
report containing an unfavorable recommendation is printed in the 
annual rreport of the ·Chief of Engineers for 1891, part 2, page 1321. 

So far as I have been able, in the short time at my disposal, 
to investigate this subjeet, I find that it again claimed the atten­
tion of Oongress July 26, 1917, when this amendment was pro­
posed and adopted : 

From at or near Woodward's Bridge upstream, so flat li~bters, etc., 
may ascend, with a width of channel of not less than 40 feet, as far 
as the Cornland Causeway Roacl or beyond that point as far as prac­
ticable, and to take into consideration any proposition for the coop­
eration on the _part of local or State interests for the payment of 
one-half the expense of this project, and to report the possible utility 
of the whole rtver, from its mouth to its source, if adequately im­
proved to .meet the requirements of its connecting waters, for the 
national defense. 

Evidently, in pursuance of this action by the Oongress, this 
subject was .again taken up in the War Department, and a 
report was made in the Sixty-fifth Congres , at the first session. 
in thi document, · No. 198. Under date of June .18, 1917, Brig. 
Gen . .Black made a report, .and ii: read a sentence or two from it: 

The district officer states that the improvement of the part of the 
river above the Norfolk Southern Railroad bridge, 14.1. miles above 
the mouth would be expensive and the cost would be out of propor­
tion to th~ benefits to be derived, but he believes that the lower part 
of the river is worthy of improvement to the extent of dredging a 
channel 6~ feet deep at mean low water and 50 feet wide on the 
bottom and he recommends a survey to determine the cost of this im­
provement. The divisi~n engineer is of opin~on fhnt the improvement 
of this river is not adviSable at the present time. 

Again the board says : 
This report has been referred, as required by law, to the Board of 

Engineers fo-: Rivers and Harbors, and attention is invited to its re­
port .herewith, dated Ma:y 1.5, 1917. The ~>Oard ~tates that the com­
merce on this waterway IS not large, that 1t consists chiefly of floated 
Jogs and timber that existing facilities are fairly adequate for this 
class of traffic and that the desired improvement would not result in 
benefits cornm~nsurate with the cost. 

Then they concur in this report. Ool. Frederic V. Abbot, 
of the Oorps of Engineers, and senior member of the board, 
under date .of May 15, 1917, said tills in de cribing the North­
west River: 

The adjacent territory is generally low and much of it swampy. 
The lower part is of good navigable width, but the upper part is quite 
narrow and crooked. A bar at the mouth limits the navigable depth 
to 4 feet. .After crossing the bar a depth of 10 feet exists for a dis­
tance of 14 miles, except for one shoal 2 miles above the mouth, on 
which the d!'pth is 6 feet. Above the 14-mile point 'both width and 
depth diminish. 

The principal traffic now on the river consists of rafts of logs and 
piling. There is also some barging of logs and occasionally a small 
boat load of fertilizer or building material. The · commerce amounted 
~~ fti~~1 tons in 1915 anq 30,209 tons in nine and one-half months 

Now, note: 
There is no apparent prospects of any material increase. 

-Then reading further; not reading the entire report : 
The district officer believes that any improvement abo>~ the Norfolk 

Southern Railroad bridge would be unduly expensive, but that the 
commerce is sufficient to justify improvement below that -point. He 
therefore recommends a survey and estimate. The division engineer 
itn~ opinion that the locality is not worthy of improvement at this 

Then he adds : 
The commerce on this waterway is not 1arge and it con&ists chiefiy 

of floated logs and timbei:. Existing facilities are fairly adequate for 
this clas of traffic. The character of the country adjacent is such that 
no commercial development, wbich will tend to create a general com­
merce of importance, can reasonably be anticipated. It is not believed 
that the desired improvement would result in benefits commensurate 
with the cost. In view of these facts the board concurs with the divi­
sion engineer in the opinion tbat it is not advisable for the United 
States to undertake the im_p:ro:v-ement of North-west River, Va. and 
N. C., at this time. 

On pag;e 5 there is a repetition of a statement made by CoL 
Jervey, in which he says with regard to this river: 

{)ccasionally a small boatload of fertilizer or btftld1ng material is 
carried as far upstream as the Woodward Bridge. 

Col. .Judson, whom we know, formerly one of the District 
Commissioners here, a lieutenant colonel, Corps of Engineers, 
who was division engineer, said: 

In my opinion it is at least doubtful whether the annual benefits to 
commerce would equal interest upon cost of improvement plu main­
tenance. 

.And here is a further statement of the amount of traffic. It 
is so inconsequentially small that I am a good deal surprised 
that an enterprise of this kind could be urged at this time. 

It is said that there is a good deal of truck raised in that 
vicinity. There is not any evidence that it is transported on 
this river. One of these Teports refers to the fact that there 
is a canal running from the Dismal Swamp to some destina­
tion down there, on which a good deal of the water traffic is 
carried ; but it is not carried on this river. Then somebody is 
asked to give -an estimate as to the umount which may be for 
distribution. A letter of the Richmon-d Cedar \Vorks, under 
date of January 3, 1917, calls attention to the fact that there 
will probably be about 900,000 to 1.,000,000 feet, Doyle's rule 
measure, of Jumber per month if the improvements are put in. 
What would that amount to as u matter of traffic in a com­
munity?· 

Now, I want to call attention to the fact that these di:ITer­
ent reports were made under a river and harbor bill, which 
suggested that they inquire into tbe prospect of getting the 
State or the local authorities to pay a half of the co t. There 
is not anything here to indicate that they are interested in that 
part of it, and, in fact, as I shall call to your attention, there . 
has not been anything done so far as ·getting the local authori­
ti-es to pay this cost. They say again : 

Below we beg to submit the best compilation of products shipped and 
received for distribution in section contiguous to r'orthwe t River. 

It does not say it will go down this river. I do ot know how 
far back contiguity extends. There is one item of 60,000 bushels 
of -corn, another of 25,000 bushels of Irish potatoes, another of 
400 barrels of kale, another of 200 barrels of spinach, and a 
number of items of that kind. 

Let me go further into the next report. A subsequent report 
was made, at the second session of the Sixty-fifth Uongress. I 
read from Document No. 1137 of the House of Representative , 
and here again Maj. Gen. Black, undeJ.' <late of May 23, 
1918, makes the statement. This is just about two years ago. 
At that time, ·after making an investigation, he said-and I 
read only in part-under date of 1\fay 23, 1918 : 

Tbe principal traffic now on the river consi tA of rafts of Jogs and 
piling, and oecasionally a small boatload of fertilizer is carried as far 
upstream as Woodwards Bridge. 

Now note this : 
Property owners appear to regard the improvement for drain­

age of more importance than for navigation. No definite offer of 
cooperation on the part of local or State interests has been received. 
I n :the opinion of the district engineer tile hnprovement of Korthwest 
River above Woodwards Bridge for purposes of navigation wou1d be 
far too expensive in comparison witb the purely local benefits which 
wonld be derived therefrom. lle .believes that the whole river would 
have no value for the national defense if adequately improved to 
meet the -requirements of its connecting waters, and he reacbes tbe 
conelu~ion that the strea:m is not worthy of improvement by the 
United .States at the prese.nt time. 

• '* "' • "' ... 
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.After due consideration of the above-mentioned reports, I concur 

in the views of the district engineer, the division engineer, and the 
Board of EnginPers for Rivers and Harbors. and therefore report 
that the improvement by the United States of Northwest River, Vir· 
ginia-North Carolina, is not deemed advisahlc at the present time. 

W. M. BLACK, Major Gfmeral. 
1\!r. RANSDELL. \Vhat is the date? 
Mr. POMERENE. It is dated l\Iay 23, 1918. 
Attached to this is a report by William T. Rossell, brigadiE-r 

general, United States Army, retired, senior member present1 
who says under date of April 9, 1918: 

It appears that property owners regard the improvement for drain­
age of more importance than for navigation. 

I submit that Mr. Seip was almost right when he made this 
statement that these people were interested in this subject more 
l<.S a matter of private enterprise than they were for matters 
of transportation. 

I do not care to take the time of the Senate to read very 
much further, but there are one or two of the paragraphs here 
that I wish to read. On page 6 there is this statement: 

The portion of the river below the Nor.:folk Southern bridge is a 
very usable stream in its present condition, but its navigable depth 
is limited by the shoals at its mouth, mentioned in the preceding 
paragraph. Above the Norfolk Southern Railroad bridge the river 
divides into several channels, and the bends are so numerous and 
Rharp that it is ' impossible to represent them on a small-scale map. 
In making the examination, it was possible to navigate a 16-foot 
launch up to within a half a mile of Bunch Walnut Bridge. A skUf 
was pushed up practically to the bridge by lifting it over the logs. 
Above this point it was so obstructed by log;; and brush, and the 
adjacent banks were so swampy, that it was impossible to trace it 
farther. 

On page 7 Peter C. Hains, major general, district engineer, 
said: 

The improvement o! Northwest River above Woodward;; Bridge for 
purposes of navi"'ation would be far too expensive to compensate for 
the benefits that would be de!·ived therefrom, which would be purely 
lo('al. 'l'he contiguous country is now served by the Dismal Swamp 
Canal-

That is what I referred to a moment ago--
which gives direct water transportation to Norfolk or Elizabeth 
City. It is therefore believed that this part of the waterway is not 
worthy of improvement at this time for purpo>:es of navigation. The 
improvement of the part of the river covered by this report would 
be of no benefit to commerce unless the part of the river from Wood­
wards Bridge to the mouth were also improved. 

It was determined from this examination that the prime reason 
that the property owners have in asking the Government to improve 
the Northwest River above Woodwards Bridge is to improve the drain­
age of their lands. This is considered a more important feature for 
present consideration than the question of navigation. 

l\Ir. President, it may be that a few shallow boats may get 
up there, particularly if this shoal is <lug out, but I take it 
from these three in estigations, all of which have been adverse, 
that the Engineer Department must have information sufficient 
now to justify them in coming to a conclusion as to whether 
it is the policy at the present time, in view of many great 
projects which are pending uncompleted, in great river valleys 
where they do not have to wait for commerce to grow up, but 
where the commerce is waiting for the opportunities for trans­
portation. I do not think it is wise to go into a matter of 
that kind. In these reports from which I have read, though 
the Congress said in 1917, " Inquire as to whether or uot the 
people iu that vicinity are willing to do anything looking toward 
a participation in the payment of the expense," not oue word 
has been said on that subject. 

I think you will find further, in investigation of this report, 
that nearly all of this land is swampy, with a little timber on 
either side of it, and there is a question in the minds of the 
engineers as to whether it should be cut off at once and floated 
down. One of the engineers makes the statement-! will not 
take the time to refer to his exact language, but investigation 
will bear out my statement-that so far as it is necessary to 
have water transporation for the logs, they have it now, and 
it is not necessary to deepen the channel for that purpose. 

l\fr. President, this is a matter of no personal interest to 
me at all; it came up to me yesterday for the first time; but I 
think it is projects of this kind that have helped to discredit 
in some me.asure the river and harbor bill. I think with the 
information they have they can tell what the cost is, if that 
becomes necessary, and in view of the statement that was made 
that there is not transpoi'tation enough there now to pay the 
interest on the cost plus the cost of maintenance, I can not see 
why we should go ahead with a proposition of this kind at the 
present time. 

Mr. SW Al'\TSON. l\Ir. President, I have listened to the state­
ment of the Senator from Ohio [Mr. PoMERENE], and it is a re­
markable statement. It is about as far from the issue in this 
case as t..ny I ever heard. I tried to make it clear that in 1916 
a proposHion was before the Senate to improve the river 24 
miles and to ascertain whether the commerce was sufficient to 
justify it and whether the public interest would be justified in 

doing that. That was reportell adversely, as to the upper part 
of the river. As is said in the telegram "·hich I read here, that 
would be largely for drainage purposes. 

But the very engineer's' report that the Senator has read 
recommended what?-just what this amendment provides for. 
The amendment proposed is not to improve the river 24 miles, 
but everything the Senator read would leave the impression 
in the Senate and elsewhere that the proposition was to im­
prove the river 24 miles. The Senator never departed from 
that thought. He never read anything except against the 
proposition to improve the river 24 miles. 

What did the engineers recommend in the very report from 
which the Senator read? They said that the commerce and 
the public interest did not justify improving the river for 24 
miles, but what did they recommend? They said that at the 
mouth of the river there is a 4-foot bar and that nothing but 
a boat of 4-foot draft coul<l go over it, and that 2 miles above 
that there is another bar 6 feet deep and for a 6-foot boat to 
go over it, it would have to be 6i feet deep to give half a foot 
under the bottom of the boat. But the Senator knows full well, 
if boats are going over there, we can not have any commerce 
unless it is in a 6-foot boat. A 6!-foot boat can not go farther 
up there. 

l\Ir. PO:\IERE~E. But as preliminary to the boat yon must 
have a river. 

1\lr. SWANSON. They have a river, an'll I just want to say 
that in this case some people have more zeal than knowledge. 
If they had knowledge they would be all right. What is the 
Senator's zeal? It is regarding the improvement of the river 
for 24 miles. What did we ask? We asked exactly what was 
recommended by the very report from which the Senator read. 

"\Ve have had a suney of the bar at the mouth of the river, 
over which the boats go in commerce, and we must make it 
2 feet deeper. Two miles above there is another bar, 6 feet 
deep, and the proposition is to make that a half a foot deeper, 
so that a 6-foot boat could go over the 6-!-foot bar. That is 
all that is involved there; and yet the Senator comes here and 
reads a report appearing that this was a proposition to improve 
24 miles of river. That has been abandoned, and there is no 
effort to do that, but the engineers recommended that the com­
mercial conditions "\vere such as to justify a survey to ascertain 
what it would cost, and when that cost comes in, what then? 
That the very commerce itself that is already there, if the 
expense is not too great, may simply cross these two bars. 

I would like to have the Senator explain how any drainage 
can come from crossing two bars. It is not reducing the level 
of the water at all, but . ·imply taking out a portion of the bar 
to make the water 61 feet deep at that point. He talks like 

.this was a drainage proposition. The Senator knows that that 
can not occur. Why does he talk about drainage? 

This is simply the proposition that has been recommen<le<1. 
We did not press the other because the war was on. Commerce 
is growing there, and that section of the country is developing; 
there has been a big development, an<l we are entitled to have 
the engineers say whether conditions justify digging 2 feet 
deeper on one bar and on the other bar a half a foot deeper 
and having an estimate made of the cost, and then to say 
whether the Government is justified in doing it. 

l\Ir. TOWNSEND. ~lay I ask the Senator a question? 
1\Ir. SWANSON. Certainly. 
1\!r. TOWNSEND. What particular benefit does the Senator 

expect to get out of this improvement if he has his way about it 
and the channel is deepened for 4 miles up from the mouth of 
the river? 

l\Ir. SWANSON. It is not 4 miles; it is 14 miles. A.t the 
mouth of the river there is a bar on which we only get 4 feet 
of water. When we cross that, for 14 miles we have 10 feet 
of water, and then another little bar, which is only 6 feet; 
and this is a proposition for a channel 6~ feet through those 
two bars; that is all. 

1\Ir. TOWNSE~l). Is there commerce along that distance to 
justify it? 

Mr. SW Al'\TSON. They have commerce enough there now to 
justify what this little cost will involve. They make a report 
as to the extent prh·ate interests will contribute in dredging 
it out. 

Mr. TOW:NSE~D. Thi. · is not a case of the camel getting 
his head under the tent? 

Mr. SW A....~SON. Xot at all. The engineers have reported 
against the river impro\ement, but they have reported that 
these two bars, that will cost Yery little money, justify a sur­
vey to see what they wonltl cost. All that is aske<l is just for 
these two bars. 

Mr. CALDER. 1\fr. President. coming from a part of the 
country where improvements of riYers and harbors nre essential 
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to the commerce of the Nation, I am naturally very deeply in- Senator from North Carolina says that the projects which have 
terested in this measure. I am a member of the Committee on been recommended by Col. Taylor of the :Board of Army Engi­
Commerce, which reported the bill, and before voting for the . neers a~e .to be tak~n care of under the proposed lump-sum 
bill in its present form gaye much thought and study to the appropnation according to the estimate submitted. To which 
whole subject. of the estimates does the Sena.tor refer? There ha\e been 

I have always favored river and harbor improvements. I about three made, I think, by the Board of Engineers. One 
have differentiated betwe~ rivers and harbors and creeks submitted to the House of Representatives recommended an 
and brooks and little streams -in some parts of the country that appropriation of about $43,000,000, as I recall, and another one 
really ought not to be improved. I have always believed that called for a somewhat smaller am{)unt. 
money properly spent in rivers and harbors is a good invest- . Mr. SIJ'\.llfONS .. If the Senator will pardon me, I was speak­
ment for the United States; and when this bill came from the mg about the rev1sed estimate. which was for $19,000,0'00. 
other House with an auth01ization for the expenditure of Mr. HARRISON. Yes; $19,000,000 for improvements and 
$12,000,000 this year, I felt, with other members of the Com- $5,000,000 for maintenance, making $24,000,000 in all. 
mittee on Commerce1 that the sum was entirely too small to Mr. SIMl\lONS. Yes. 
carry on the work essential for the needs of commerce and for Mr. HARRISON. But that eliminates a great many projects 
the proper development and improvement of our rivers and that the Board of Army Engineers stated in their report to 
harbors during the next year. the House Committee on Rivers and Harbors should be pro-

I know, Mr. President, that there has been a considerable vided for. That is my impression about it. · 
amolmt of money in the unexpended balances; I know that it Mr. SIMMONS. Col. Taylor, as I remember-and the chai 
was something over $50,000,000 late last year, although the sum man of the committee will correct me if I am in error-stated 
was materially reduced early this year, and, as I understand, that . the $19r000,000 which he had estimated for certain items 
on February 1 was approximately $30,000,000. contained in the bill was urgently needed, and that with that 

Mr. JONES of Washington. Mr. President-- $19,000,000 the worlt could be done that the immediate require-
The PRESIDING OFFICER. Does the Senator from New ments of commerce demanded. 

York yield to the Senator from Washington? Mr. HARRISON. The Senator said $19,000,000 was actually 
Mr. CALDER. I do. necessary. As I recall, Col. Taylor recommended $19,000,000 
Mr. JONES of Washington. I might state to the Senator for improvements and $5,000,000 for maintenance, making a 

that I have made' inquiries in reference to this matter· in total of $24,000,000. 
fact, we had Col. Taylor· before the committee, and he st;ted: l\1r. SIMMONS. I was confining my statement to the work 
that on the 1st of February the fifty-nine or sixty nn1lion dol- of improvement, for which there was estimated $19,000,000. 
lars which was on hand the 1st of November last had been Mr. HARRISON. Yes; and then $5,000,000 was estimated 
reduced to. $36,000,000. It is being reduced at the rate of about for maintenance. 
$5,000,000 a month, and there is no reason to suppose that the Mr. SIMMONS. Yes. 
expenditures during the next three or four or five months will Mr. JONES of Washington. Will the Senator from New 
be less than they have been during the last three or four or York yield to me? 
five months. In fact, the last four or five months included the Mr. CALDER. Yes. 
winter months, and we may expect the expenditures, if any- Mr. JONES of 'Vashingion. The :first estimate, including 
thing, to be greater during the succeeding months. I wfsh to some supplemental estimates that came down from the engi­
call the attention of the Senator to the fact that if the ex- neers, was that $44,000,000, in round numbers, was required 
penditure continues at the rate that it is now proceeding we for all the projects that had been authorized by Cqngress, and 
shall have on hand on the 1st of July about $12,000,000 which had been undertaken. Then, pra.ctically upon the state­
for all the projects throughout the entire country. If we ment of fact as made on yesterday by the Senator from 1\llssouri 
should appropriate $20,000,000, that would make the total [Mr. REED], as t() the attitude of the committee and its desire 
amount available $32,000,000, and at the same rate of expendi- to hold down the appropriations as low as they could under the 
ture on the 1st of January next we should have only $2,000,000 policy they believed they ought to follow, the engineer revised 
left to carry on the work of the improvement of rivers ancl his estimates, and, leaving out certain appropriations that he 
harbors prior to the passage of the next river and harbor bill, thought could be left out, recommended $2~000,000 for improve­
which we expect to be by the 4th of next 1\Iarch. That, briefly, ments and $5,000,000 for maintenance, or $27,000,000 altogether. 
shows the present situation. That was further revised as to the improvement items, so that 

1\lr. SIMMONS- Mr. President-- the estimate as finally submitted stated that there would be re-
The PRESIDING . OFFICER. Does the Senator from New quired for improvements $19,000,000 and for maintenance 

York yield to the Senator from North Carolina? $5,000,000, or a total of $24,000,000 for both. 
Mr. CALDER. I do. Now, Mr. President, with reference to the statement which 
Mr. SThfMONS. Mr. President, if the chairman of the com- I made a moment ago relative to the money available for all 

mittee will permit me, I should like to supplement the state- projects all over the country, the Senator from North Carolina. 
ment which he has made with reference to the amount that [1\fr. SIMMONS] ts correct, that for the particular projects in 
will be on hand available for improvement purposes at the time this revised !isr there will probably be available on the 1st of 
the money appropriated by the pending bill becomes available. July, when the fiscal year begins, about $7,000,000; but tor all 
It is true, as the Senator from Washington has said, that Col. the projects of the country which have been authorized, if the 
Taylor, representing the Engineer Department, stated that rate of expenditure goes on at the same rate that it now is, 
when the money provided for in this bill became available there will be about $12,000,000 available the 1st of July. If 
there would only be between twelve and thirteen million dollars we should add $20,000,000, that will make $32,000,000. If the 
coming oyer from former appropriations which could be ap- expenditure continues at the same rate as at present, then by 
plied for all of the projects which have been appr()ved by the 1st of January for all projects, not only those on the re­
Congress and for which appropriations have been made by vised list which were snpposed to be taken care of by this bill, 
Congress. but for all other projects, there would be but $2,000,000 available. 

Mr . .TONES of Washington. Yes; that is correct. Mr. SIIDfONS. I think the Senator also ought to make it 
1\fr. SIMl\IONS. But Col. Taylor also stated that for the clear that money appropriated fo1: one project can not be ap­

items contained in his last estimate of $19,000,000 there would plied to another project_ 
be available from old appropriations when the money in this l\1r . .TONES of Washington. Yes; money that has been here­
bill is available only about $7,000,000, so that for the items for tofore appropriated for a particular project can not be diverted 
which we are appropriating-and although the bill carries a from that project to others. 
lump sum, it is understood that we are appropriating for the 1\Ir. REED. But is not this the case, if the Senator from 
items that were included in Col. Taylor's estimate-for those New York will pardon me-
items there will only be available under old appropriations 1\fr. CALDER. Certainly. 
$7,000,000 when the money provided for in this bill becomes 1\fr. REED. That the engineers reported $24,000,000 as a 
available. minimum, and then the committee of the House reduced that 

Mr. HARRISON. Mr. President, will the Senator from New minimum to $12,000,000, and the Senate committee raised the 
York yield? $12,000,000 to $20,000,000; so that there is a hiatus of $4,000,000 

The PRESIDING OFFICER. Does the Senator from New or $4,500,000 between the amount recommended by the Senate 
York yield to the Senator from Mississippi? committee · and the amount recommended by the Board of 

Mr. CALDER. I do. - Engineers? 
l\Ir. HARRISON. I am not a member of the Commerce Now, is not this the situation, that in using the money thus 

Committee, as are the Senator from ·North Carolina [Mr. appropriated, the amount being four and a half million dollars 
SIMMONs] and the Senator from New York [Mr. CALDER]. The short of the minimum appropriation required, the Board of En-

( 
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gineers in its discretion as to whe1·e the money U; most neeessary 
may, it it so desires, fail entirely to use any o:f the money on 
certain of the projects which have been heretofore approved? 
That board can do that if it wants to. Is not that the case? 

Jlli·. JONES of Washington. That is true. 
Mr. REED. And is not the board very likely to do that; in 

fact, is it not almost compelled to do it? 
!.fr. JONES of Washington. According to their estimates, the 

board will have to leave ont some of the project& even on the 
revised list. There will have to be some of them left out; 
there is no question about that. • 

Mr. REED. So that the Mississippi River is liable to be left 
without anything except the money that is left over from former 
appropriations? 

l\Ir~ JONES of Washington. While that is possible, I do not 
think it will happen. The engineers in their revised list esti­
mate $500,000 for the Mississippi River from the mouth of the 
Ohio to St. Louis ; they estimate $1,200,000., I think-either that 
or $600,000, I am not sure about that, but I think it is $1,200,-
000-for the 1\.fississippi River from St Louis to St. Paul and 
$600,000 for the Missouri River. If we appropriate $20,000,000, 
the engineers may use-and I think very likely will use--of 
that amount $500,000 on the Mississippi River between the 
mouth of the Ohio and St. Louis, $1,200,000, or whatever the 
amount may be on the reYised list, on the Mississippi River up 
to St. Paul, Minn .• and $600,000 on the Missouri. 

There is no attempt at concealment about this matter; I wish 
to be perfectly frank. and perfectly fair, and I tried to set it out 
fully in the report so that everybody will bave the facts, but 
with the $20.000,000 which we propose to appropriate there is 
not any reason, in my judgment, why the engineers should not 
use $600,000 on the Missouri River. 

They say in their letter to me, in their final conclusion, that 
by leaving out other items, small items not referred to in their 
Jetter, tiler might get along with $18,000,000, and take care of 
the Ohio, of Savannah Harbor, I think, and of the other im­
provements referred to by them, including $1,000,000 on the 
East River at New York, $2,000,000 for the Delaware, and so 
on. We haYe allowed a further sum of $2,000,000, ont .of which 
they can take $600,000 for the Missouri and $1,400,000 for some 
other projects ; but, as the Senator has said, they could go 
through the year without applying money to those projects. 
CoL Taylor said, however, that they would consider themselves 
to an extent morally bound to use whatever money we appro:­
pria.ted upon the projects mentioned in their revised list, but 
that if an emergency should arise in connection with .anY 
project outside of those on the list, requiring the expenditure 
of some money~ they would feel justified, of course, in using, 
and would have the authority to use, some of this money for 
that purpose, although they would not use any of the money 
for any project not mentioned on thei:r revised list except in 
case of emergency demanding it. That, in brief, is the situation, 
as I understand it. 

l\fr. REED. Mr. President, of course I do not want to press 
this matter to interfere with the Senator from New York. 
Mr~ JONES of Washington. The Senator from New York 

hns the :floor. 
1\Ir. REED. But I wish to get it cleared up, and this is, 

perhaps, as good a time to do so as any other. The report of 
the minimum amount that the Army engineers were finally­

. I will not say coerced-induced to bring in in accordance with 
the plan, which meant, to use common language, cutting to the 
bone, was $24,500,000. Is that right? 

Mr. JONES of Washington_ Something like $24,000,000; 
I do not recall the exact figure. 

Mr. REED. That included maintenance? 
1\lr. JUl\'ES of Washington. Yes; that included maintenance. 
Mr. REED. That included maintenance of $5,000,000? 
Mr. JONES of Washington. Yes. 
1\fr. REED. The House, with that report before i:t., cut the 

_ appropriation to $12,000,000. That is the amount carried in 
the bill as it carne to tbe Senate. That is correct, is it not? 

Mr. JONES of Washington. Yes. 
Mr. REED. Then, the Senate committee took hold of it, and 

the result was that the Senator in charge of the bill wrote the 
letter to which I referred yesterday, which proposed a new 
estimate suggesting certain reductions in the bilL I want to 
put them into my question. because I desire this question to 
mean something in the RECORD. 

East River and Hell Gate, reduce to $1,000,000-
It had been, I think, $3,000,00(}. 
1\Ir. JONES of \Vashington. $3,200,000. 
Mr. REED. The next recommendation was: 
Shrewsbury River, omit entirely. 
DelawaFe River, reduce to $1,000,000--
What had that estimate been? 

Mr . .TONES of Washington. Two million dollars. 
1\.fr. REED. The next item was: 
Chesapeake and Delaware Canal, omit eniirely­
Wbat had that estimate been? 
Mr. JONES of Washington. Two million dollars, and the 

revised estimate was reduced to $1,000,000. 
Mr. REED (reading) : 
Norfolk Harbor, omit entirely. 
What had that been? 
Mr. JONES of Washington. I think that was either three or 

four hundred thousand dollars. I will tell the Senator in just 
a moment. 

Mr. CALDER. The original estimate was $1,000,000. The 
revised estimate was $400,000. 

1\Ir. REED (reading): 
Savannah Harbor, omit entirely. 
Mr. JONES of Washington. The revised estimate was 

$300,000. 
1\fr. REED (reading) : 
Brunswick Harbor, omit entirely. 
1\Ir. JONES of Washington. Both the original and revised 

estimates were $200,000. 
1\Ir. REED (reading) : 
Hillsboro Bay. omit entirely .. 
Mr. JONES of Washington. The revised estimate in that 

case was $260~000. 
1\Ir. REED. What was it before? 
Mr. JONES of Washington. Four hundred and forty-siX 

thousand five hundred dollars. 
1\!r. REED (reading) : 
Southwest Pass, reduce to $600,000. 
l\.Ir. JONES of Washington. That, I think, was $1,600,000. 
Mr. REED (reading): 
Mississippi River--

Mr. J"ONES of Washington. The 1\lississippi between the 
Ohio and the Missouri was $750,000; the revised estimate was 
$500,000. 

Mr. REED. What was the rest of the Misissippi River? 
l\fr. JONES of Washington. In the ca-se of the Mississippi 

River to St. Paul, the original stimate was $2,000,000 and the. 
revised estimate was $1,200,000. In the case of the Missouri 
River, the original estimate was $1.,860,000 and the revised esti-
mate $600,000. · 

Mr. REED. Now, your proposition on those three items 
which you asked the board to consider was as follows : 

Mississippi River, Missouri River to St. Paul. 
The Missouri River does not run to St. Paul. It should have 

read-
Missouri River, and Mississippi River to St. Paul. 
That would be the correct language. 
Mr. JONES of Washington. It means the Mississippi River 

to St. Paul; yes. It says: " Mississippi and Missouri Rivers, 
$1,200,000," and then, "for the Missouri River, $600,000." 

l\1r. REED. Then, that means the Mississippi River; from 
St. Louis to St. Paul, $1,200,000, and the 1\Ihssouri River, 
$600,000? 

Mr. JONES of Washington. Yes. 
Mr. REED. Now you propose, in the next item, to omit the 

Missouri altogether. 
Mr. JONES of Washington. That was the suggestion that I 

said had been made in the committee. 
Mr. REED. I am just trying to get the basis of their action. 

The item for the Mississippi River to St. Paul was to be re­
duced to $600,000. Then-

Cumberland River below Nashville, omit entirely. 
How much was that? 
Mr JONES of Washington. The revised estimate was 

$300,000. 
Mr. REED. And what was it before that? 
Mr. JONES of Washington. $460,000. 
Mr. REED (reading) : 
Ohio River, locks and dams, omit entirely. 

1\fr. HARRISON. Mr. President, may I ask the Senator a 
question? 

1\Ir. REED. Just let me finish this. 
1\Ir. HARRISON. I simply want to know what the Senator 

from Washington is reading from. I have another estimate here 
which has a much larger sum than the Senator from Wash­
ington has given. 

Mr. JONES of Washington. I am reading from a statement 
prepared by the chairman of the House committee and appear­
ing in the report of the committee, and I will say that Ool. 
Taylor stated that this was substantially correct. It may not 
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be exactly correct in every item, but he said that it was sub­
stantially correct. This was prepared by the chairman of 
the House committee. 

In the case of the Ohio River, the original estimate was 
$5,000,000 and the revised estimate was $1,000,000. 

Mr. REED. I want to get this in somewhat concrete form. 
Let me pursue this method-I am nearly through--and I will 
ithank the Senator from Mississippi if he will put into the RECORD 
the figures to which he refers in a moment, after I have con­
cluded these questions. ' 

Mr. HARRISON. I expect to do so. I just wanted to know 
what estimate it was that the Senator from· Washington was 
reading from. 

Mr. REED (reading): 
Ohio River, locks and dams, omit entirely. 
What was the estimate? 
Mr. JONES of Washington. The original estimate was 

$5,000,000 and the revised estimate $1,000,000. 
Mr. REED (reading): 
Milwaukee outer harbor, omit en tirel.y. 
How much was that? 
Mr. JONES of Washington. One hunured au.d eventy-five 

thousand dollai·s. 
Mr. REED. Rouge River? 
l\Ir. JONE.' of w ·ashington. Two hundred and seventy-three 

thousand dollars, I think. There was no original estimate for 
the Rouge Ri>er. That came down, however, as a supplemental 
esti ma te-$273,000. 

l\fr. REED. It is a little wearisome, but there are not very 
many people here but just us folks, and let me follow this for 
a moment. Will .the Senator now give me the final re\ised 
estimate for the Missouri Ri>et·? 

Mr. JONES of 'Vashington. The revised e timate for the 
Missouri River wa $600,000. 

Mr. REED. Now the estimate for the upper Mi sissippi? 
1\Ir. JONES of Washington. One million t\vo hundred thou-

sand dollars. 
Mr. REED. And for the lower Mississippi? 
Mr. JONES of Washington. Five hundred thousand dollars. 
Mr. REED. That is an aggregate of $2,200,000. Xow, the 

proposition that you made was to reduce that entire amount 
to $600,000. nnd--

Mr. JONES of Washiilgton. Ob, no, no! The Senator is mis­
taken about that, according to my recollection. We did not cut 
out $500,000 below St. Louis to the Ohio. This is what was 
proposed: 

Uississippi River, Missouri River, to St. Paul, reduce to $600,000. 
That was a reduction of $600,000. 
1\Iissouri River, omit entirely. 
That was a further reduction of $600,000. That would be 

$1.200,000 reduction. 
Mr. REED. Yes. 
Mr. JONES of Washington. There was not any propo ~al or 

suggestion made to reduce the amount of the. revi:·ed estimate 
from St. Louis down to the mouth of the Ohio. 

Mr. REED. Now, the engineers reported .on the e various 
suggestions; and they said that they could not get along with­
out the money required on all of these projects which you 
mentioned in your letter, as follows--let me call the attention 
of the Senator from Minnesota to this. I hope he will stay 
for a moment. 

They said they could not get along without the appropriations 
for the Delaware River, Norfolk Harbor, Sa>annall Harbor, 
Southwest Pass, Cumberland River, and Ohio Ri\er. They 
must have that money. They had asked for a vastly larger 
sum than they were going to get; but when they came to the 
remaining item, which includes the upper ~1ississippi, they say : 

The omission of the remaining items will delay the prosecution of im­
portant and worthy improvements, but will not ha~e the serious conse­
quences incident to the omission of the items on which the abo~e state­
ments have been made. 

It is difficult to predicate the works that \\ould be omitted were the 
total amount appropriated $18,000,000 or $1G,OOO,OOO, re ·pectively. 

Mr. JONES of Washington. There is one other statement 
which the Senator might read : 
· By omitting those items indicated in your letter on which no com­

ment 1 made herein, and by the omis ion of work on some of the 
smaller items of less importance to general commerce, the expenditures 
could be brought within the limit of $18,000,000. 

l\Ir. REED. Now, I want to ask Senators representing Missis­
sippi River States what they think they are going to get under 
the. e circumstances? Here are engineers who report that they 
have cut the appropriation absolutely to the bone. They have 
beeu requir{'d to do it by two separate demands. They have 
omitted all the items they can omit, and finally they are asked 

if they can not omit some ~1 projects. They report that they 
can not omit certain of those projects at nll, tbe one· who ·e 
names I ha\e just read; they mu t haye that money. A.· to the 
rest of them, they can not omit them without erious conse­
quences, but they sar. they are not a erious a· wonld be the 
consequences if they abandoned the others. 

Now, we haYe cut them to the bone. \Ye make no provision 
for emergencies. ·what chance has the l\iississippi RiYer under 
th~ ·e circumstances'! Just about as much chance as a ruau 
who o"·ns a ninth mortgage on a stock of goods that ba been 
sei~ed by the sheliff on a first mortgage, a second mortgage, antl 
a third mortgage, each of them for the total \nlue of the ('ntire 
stock. ' 

I want Senators to know what they are doing here. They are 
killing, for the time being, the improvement of every one of the .. e 
enterprises except the ones that ha\e been specifically men­
tioned by the engineer, becau e the engineer now charged witll 
the responsibility of carrying on this work has already said to 
us, "I need more money for these other enterprises." He has 
already said, "They are more important," and he has emergen­
cies to look after and extra costs and charges to look after ; and 
it is inevitable-almost as inentable as fate-that, finding his 
funds running low, he will neglect these great inland streams.· 

Let me appeal to the Senator from New York, and then I am 
through-and, of course, I am greatly trenching upon hi time, 
and I hope not too much on his patience. I have -voted for and 
supported every proposition to impro-ve every New York harbor, 
not because it was a harbor of New York, but because it was a. 
harbor of the United States; and it is just as important to take 
care of the hinterland as it is to take care of the frontier of a 
country: Five or se-ven million dollars more "ill keep these 
projects going at a stanation point, and if we do not get that 
fi\e or seven million dollars more all of these enterprises are 
liable to be crippled. Some of them are certain to be tem­
porarily assassinated, if y0\1 can have such a thing a temporary 
assassination. They will be killed for the time being. They 
can be resuscitated. That is narrow business. It is cheap 
policy. ~tis a mistake. There will be wiped out in these river· 
\YOrks that ha\e been erected for many years, and at great ex­
pense, simply because the work has not been carried on, and the 
work already in has not been protected by further work which 
is necessary. 

It seems to me the Senate at least should set a little example 
on this matter. 

I thank the Sen~1tor from New York. I \err seldom trespass 
in this way on a man's time. 

l\f1~CALDER. 1\Ir. President. the remarks of the able Sena­
tors who have interpolated their views into my remarks have 
illuminated the subject, and, I know, have ('riven the Senate and 
the country much information. 

I have a great deal of sympathy with the position of the 
Senator from Missouri. He insi ts that it is a mistaken policy 
of the Government and of Congress to fail to appropriate suffi­
cient money to properly impro\e our ri>ers and harbors, and in 
consideration of the subject in the committee I had the very 
things in mind the Senator has spoken of. '\Ye ought to keep 
our rivers and harbors, the water tracks of commerce, open for 
the business of the Nation. 

But the committee had a number of things in mirul, Mr. 
President. It had in mind the condition of the Treasury. The 
House bad sent to us a bill appropriating $12,000,000. We could 
afford to reasonably increase that sum, but unless we gave up 
the whole policy laid out by the House, appropriating on a lump­
sum basis, we could not afford to too largely increase the amount 
they appropriated. 

There are other reasons, perhaps, that ha.Ye not occurred to 
some Senators. This year it will cost for river and harbor im­
provements at least 120 per cent more than it did four or five 
years ago ; so that thi ·appropriation of $20,000,000 will pay 
for only about $8,000,000 worth of work fi>e years ago. On 
:first impulse that might prompt Senators to suggest that we 
ought to appropriate twice as much. I could hardly approve of 
that position if it were taken, because I think this year we are 
at the peak of high prices. I feel reasonably certain that after 
this year we can hope for a steadying of the labor market, we 
can hope for a steadying of the markets in materials that go 
into improvements on our rivers and harbors, and while this 
year we can very properly .appropriate a sum not less than 
$20,000,000, next year I think we can fairly and sensibly go back 
to our old method of appropriating at least $40,000,000. 

It is a fact that the sum of $20,000,000, with the unexpended 
balances, will, perhaps, carry us to about the first of the year, 
but not much beyond that. But I do belieye-and I will say 
this in answer to the remarks of the chail'man of the com­
mittee, giving the figures of unexpended balances each month-

... 
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that I doubt if it will be possible to get material and labor this 
summer ta do the work laid out. I am engaged in several build­
ing operations in New York, and I know that in that city last 
Monday there was not a bag of cement in the material yards of 
the city of New York available for delivery for building pur­
poses ; and when the a warding of these contracts is actually 
taken up it will be found, I think, that an appropriation of 
$20,000,000, together with the unexpended balances, is about 
what we cnn fairly expend for this year.• 

I make this statement as one who is strongly in favor of lib­
eral appropriations for this purpose. I know that the amounts 
to be awarded for improvements around New York Harbor have 
been reduced. I have analyzed these sums and the unexpended 
balances for these improvements, and I am quite convinced that 
we can carry them on as speedily as they ought to be carried 
on, in view of the conditions to which I have called attention 
in the few remarks I have made. But I do think, Mr. Presi­
dent, that in the long run it is a mistake to appropriate money 
for river and harbor improvements, as we have this year, on 
the lump-sum basis. It is better to go back to the old method 
nnd then have the courage here to refuse to appropriate for 
rivers and harbors that are unnece sary and where the appro­
priation of the money is a clear waste, but to appropriate for 
those where the money is actually needed, whether in the West 
or in the East or .in the North or in the South. 

But I wanted to say a word or two about a very necessary 
improvement in the harbor of New York. Ten years ago Con­
gress authorized an improvement of Jamaica Bay, one of the 
great bodies of water within the city of New York. At that 

· time the project authorized provided for the dredging of a 
channel 1,000 feet \Yide and 18 feet deep. The State of New 
York and the city of New York were to make certain contribu­
tions to the in1provement. For yarious reasons that improve­
ment has been carried on in a very moderate degree, but the 
demands of the commerce in New York upon our port facilities 
were so great during the war, and the business has so rapidly 
increased there. that there has come from that city n great 
demand for the improve!nent of this great bay. 

Jamaica Bay is situated south of Brooklyn. It is formed by 
the southerly side of Brooklyn and Rockaway Peninsula and 
extends along Nassau County on Long Island. It has an area 
of nbout 40 square miles. It had a natural channel before this 
improvement about 10 feet deep. That affords facilities, when 
properly improved, for taking care of one-third of the commerce 
of the United States. 

In appreciation of the value of the improvement, the Board 
of Estimate and Apportionment, of the city of New York, during 
these recent months has provided for the expenditure of 
$7,500,000 for th~ building of docks, piers, approaches, and 
terminals for this improvement, if authorized by Congress. So 
I have offered an amendment to this bill which provides that 
this project, authorized in 1910, should be further changed so 
that we would have a channel about 1,500 feet long, 1,000 feet 
wide, and 30 feet deep. The Committee on Commerce con­
sidered the amendment, and in view of the fact that we have 
here a lump-sum bill, they refused to approve a change in the 
project; and we will have to put off this important improvement 
for another year. 

While I have the :floor, Mr. President, I want to say just a 
word or two about the pier and dock and river and harbor im­
provements in New York. Through that harbor was carried 80 
per cent of the war materials that went overseas during the 
recent World War. Through the harbor also went 60 per cent 
of the troops who sailed for overseas. I have had occasion to 
look up the records of the Bureau of Statistics, Department of 
Commerce, recently, and I find that in the year 1919 the busi­
ness of New York Harbor, both in the matter of exports and 
imports, was at least 60 per cent of the total of the country; 
that in the calendar year 1919, in money value, the exports 
shipped through the harbor of New York were nearly $1,000,-
000,000 in excess of the total value of exp'orts of the whole coun­
try in any year previous to 1914. 

So I think those of us who live in New York can fairly come 
to Congress and insist that when we do ask for improvements 
for our harbor we are not presenting to the Congress something 
for ourselves locally. New York is the metropolis of the Nation. 
It is a city of which I am sure every Member of this body is 
justly proud. Of course, those of us who represent the city 
directly are interested in presenting its claims; but it -is the 
great metropolis of the world to-day, and it seems to me that 
we can properly ask every consideration for it. 

Mr. HARRISON. Will the Senator yield? 

Senator said touching the value of the dollar now and the value 
of the dollar a few years ago. If I understood the Senator cor­
rectly, he said that the $20,000,000 appropriated now is equiva4 

lent to what about $8,000,000 would have been. a fevv years ago. 
Mr. CALDER. Yes; about fiYe years ago, I said. 
Mr. HARRISON. Then, if the appropriation of $12,000,000 

which the House so generously appropriated for the rivers and 
harbors of the country should prevail in conference, and should 
be agreed upon by both the Senate and the House, it would be 
equivalent to about $5,000,000 five years ago, would it not? 

1\Ir. CALDER. The Senator is correct, in my opinion. 
Mr. HARRISON. Ancl the appropriations some five years 

ago for river and harbor work w~re around approximately; 
$40,000,000, in some instances going higher than $40,000,000, 
were they not? 

Mr. CALDER. Yes; substantially that, as I remember. 
Mr. HARRISON. I noticed in the original estimate of the 

Board of Army Engineers there wen~ certain projects in New 
York State, which the Senator is so much interested in, and 
which I, as one Member of the Senate, would be very glad to 
vote for, because I realize the necessity of appropriations for 
the maintenance of those harbors. I notice under New York 
Harbor, under the estimate of $43,000,000 which was proposed 
by the engineers, for maintenance and improvement of main 
entrance channel, $200,000; for continuing improvement of-Hnd:. 
son River channel, $500,000; total for that improvement, $700,-
000. Reading further : 

Channel on Flushing Bay, N. Y., $20,000; East River, N. Y., con­
tinuing improvement. $3,200,000. 

That is approximately $4,000,000, is it not, for 1\'ew York 
State as estimated? -

1\Ir. CALDER. I have not figured it out. 
1\fr. HARRISON. Under this bill, appropriating $20,000,000, 

New York State would hardly get over $1,500,000, would they, 
for these improvements? 

Mr. CALDER. I think something like that. 
Mr. HARRISON. Then, the only way for these harbors and 

these improyements to be taken care of properly is for the 
Senate to act and appropriate sufficient money for it, namely, 
about $4,000,000, is it not? 

Mf. CALDER. I would say to the Senntor that the figures 
indicate that there is an unexpended balance of the amount 
appropriated for the East River of $4,700,000; for the Hudson 
River channel, about $684,000; and with the sums which are 
apparently proposed in the revised bill, it would seem to me this 
would b2 enough to carry these improvements through for this 
calendar year. On the East River we would have quite a bal­
ance next year. 

Mr. HARRISON. Has it not been the case in every river and 
harbor bill that there was a balance left over? That is always 
true, is it not? _ 

Mr. CALDER. Yes. I will say to the Senator, Mr. Presi­
dent, that I have not any quarrel with the position he takes; 
I have not any disagreement with the Senator. But there are 
many matters involved in this, and, as I said in my: remarks a 
nlinute ago, it is a question in my mind this year, with these 
prices at the peak, with material costing 100 per cent more 
than last year, or at least 80 per cent more than· last year, and 
with labor costing 50 per cent more than last year, for common 
labor, the kind we use in that sort of work, whether or not it is 
advisable this year for Congress to appropriate very large sums 
for these improvements. I am hopeful, and I ~ee some evidence 
of it, too, that we are just going over the peak of the high 
prices. 

Mr. HARRISON. The Senator does not know when these 
prices are coming down? 

Mr. CALDER. No. 
Mr. HARRISON. As a matter of fact, if we should appro­

priate this year $40,000,000 it would be a very economical bill, 
would it not, in view of the fact that when the prices were 
away down we appropriated larger sums than that? 

Mr. CALDER. Yes; $40,000,000 would be equal in practical 
results to an appropriation of only sixteen or eighteen million 
dollars fi-ve years ago. 

Mr. HARRISON. As to these amounts carried over, the 
amount that would be carried over from the 1st of July this 
year is no greater than the ordinary carrying over of appro4 -

priations year by year, is it? 
1\fr. CALDER. No. 
Mr. HARRISON. About the same? 
1\ir. CAI.JDER. I am not sure about that. I presume so. 
Mr. H..<\.RRISON. My information is that it is about the, 

same. Mr. CALDER. Certainly. 
Mr. HARRISON. I agree 

pro,ements in New York. 
as to the necessity of those im- l\1r. CALDER. I think it can fairly be said that we are 
I was interested in what the spending the money faster now because things cost so much 

• 
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mor . A project that would ordinarily cost a hundred thou­
~and will cost two hundred thousand, perhaps two hundred and 
.fifty thousand with the utmost economy, and we are spending 
money faster now. 

l\fr. HARRISON. That is why it seems most strange to some 
of us, who recognize the great importance of river and harbor 
improvement, for the Senate to cut down the appropriation 
from $43,000,000 to $')_,(),000,000, when they admit that the 
dollar will go only about 40 per cent as far as the dollar went 
:fiv years ago. 

l\Ir. CALDER. Mr. President, the only answer that can be 
made to that statement is that just now the Congress might 
very properly et an example of economy, although I doubt 
the wisdom of it in these improvements. 

Mr. REED. Just now the Senator said "set an example of 
economy:" All along the line or just on rivers? Are we setting 
any example of economy when we increase . the standing Army 
of the United States three and one-half times what it has ever 
been under a peace establishment and when we quadruple the 

Mr. CALDER. · I assume that the Senator fL·om w·ashington 
[Mr. JoNES] refers to an editorial in the Scientific American of 
last month. I believe he showed it to me himself. If spoke of 
some piers being erected on Staten Island, which is within New 
.York City-10 big piers being erected at a cost of something like 
$6,000,000. The article criticized those piers severely. 

I doubted the statements in the editorial and submitted it to 
the city authorities, and I have a letter from the clock commis­
sioner of the city which goes into the whole matter of those 
piers. Without reading the. letter, Mr. President, I ask permis­
sion to incorporate it in the RECORD. It is a full statement of 
the whole pier system of New York, and I am sure it will be 
interesting for the Senator from 'Vashington to read, as chair­
man of the committee, and also other Senators who may wish to 
inquire about our docks in New York City. 

The PRESIDING OFFICER (1\Ir. 1\fcNARY in the chair). 
Without objection, permission is granted. 

The letter referred to is as follows ; 
A.PIUL 5, 1920. 

personnel of the Navy? We are doing that on the peak prices, Hon. JoH~ F. HYLAN, 
and we are doing it at a time when the country is in greater Mayor ot N ew Yorlv City, 
safety than it has been in in the last 50 years. There is not City Hall, Ne w York. 
any country in the world that can fight us now. All of them 1\IY DEAR JUDGE: From time to time there have appeared in 

·have to come here to get money to live on. the public press and various magazines criticisms of the piers 
Mr. HARRISON. May I suggest that the same argument being con 'tructed at Stapleton, Staten Island. I have been so 

that is put forward now by the Senator from New York has busy that time ha · not permitted me to prepare and issue specific 
beep. used for the last four years when the river and harbor denials. 
bill has come before the Senate? We have appropriated lump But, under date of March 24, 1920, I received a lettee from 
sums for the last few years, every one of which was inadequate, Senator CALDER, in which he says: 
and there is not a harbor in the United States that has not suf- Senator Jo:oms has called my attention to an article in the Scientific · 
fered by reason of the inadequacy of appropriations for im- American, on page 96, of the March ::!0 isE>-ue, in criticism of your 
provements. Staten Island piers. From your talk with me, it was an entirely 

Mr. CALDER. We did not appropriate a lump sum last .''ear, different dt>scription than the one given in this article. If this is a 
·' misrepresentation, you ought to communicate with thes people and have 

I will say to the Senator from Mississippi. them retract it. I wish you would write me what you have done in the 
1\lr. HARRISON. " ' hat was the amount appropriated last matter. An article of this kind appearing in such a publica"tiou ha-s a 

bad efl't>ct upon the people here in Washington. We claim to be able 
year? to take care of these matters in New York. but according to thi edi-

1\fr. CALDER. I run not sure as to the amount, but it was torial when we build piers they are entirely unfit for t he purpose for 
not a lump-sum nppropriation, I know. which they are constructed. 

Me. iiAhRISON: I have forgotten just the amount, but it Upon receipt of this communication from Senator CALDER I 
was a very small sum and many projects were left out and the immediately communicated with the Scientific American and 
appropriations were cut clown very much. My recollectton is requested them to have an engineer go o>er the plans and speci­
that for the last few years there have been lump-sum appropria- tications of these piers, which up to tile present time they have 
tion '•. not done. 

1\.fL'. CALDER. No; I know that last year it was not a lump- The aJ;ticle referred t o..i entitled "Archaic plans for New York 
sum appropriation. City pier ," and is so full of misstatements that I have deter-

1\Ir. HARRISON. What was the amount, may I ask? mined to present a fair statement of the facts as they really 
Mr. CALDER. My impression i~ that it was about $25,000,000. exist, not so much with a desire to defend any action which the · 
1\Ir·. SPENCER. 1\.fay-I say to the Senator from Mississippi city administration has taken, after months of consultation witil 

that the actual amount expended is given on page 3 of the report, steamship interests and deliberation, but in a sense of fairness, 
but the amount of the appropriation, which is made up of many so that those in authority in Washington, not being familiar with 
items, is not given. The amount expended is $21,245,177. the conditions as they exist at the port of New York, may not 

Mr. CALDER. I thank the Senator for this information. be unduly prejudiced by an article of the character appearing in 
Mr. JONES of Washington. I want to say that I agree ·with so reputable a paper as the Scientific American. 

what the Senator says with reference to the improvement of It is stated that the new Stapleton piers " will be hampered 
the harbor in New York, and I have in times past supported by the same lack of spaciousness which handicaps the rna­
liberal appropriations for that harbor. My recollection is that jority of the existing piers in this city." 
when the East River channel was really put on a an exception As an answer to this, let me state, in brief, the layout of the 
to the rule or policy that was being followed in framing the bill Stapfeton piers: 
a t" that time, I supported the appropriation for the East River Twelve piers are being laid down, ranging in length from 1,000. 
Channel because of the importance of the commerce of New feet to 1,160 feet. Eight of these piers will be 125 feet wide with, • 
York to the commerce of the country. single-story steel freight sheds thereon; two piers will be 130 

Mr. CALDER. I know the Senator has always followed that feet wide with double-decked steel freight sheds thereon; and 
course. two of these piers will be 209 feet wide with double-decked steel 

Mr. JONES of 'Vashington. I regret that it was not possible fL·eight sheds thereon. At present there are in the city of New 
under the situation to put on a provision with reference to York approximately 400 comme1:cial piers; that is to say, piers 
Jamaica Bay, to which the Senator has referred. The Senator that are given oyer to the commerce of the port. Of these 4()() 
has stated the circumstances controlling that, and he recog- piers, only 14 are of greater width than the piers of minimum 
nizes the situation as well as anybody. width being constructed at Staten Island and only 1 is wider than 

But what I did want to refer to was this: I have had some the 2 piers of maximum width being constructed at Stapleton. 
representatives from New York call attention to the magnificent In only one case in the whole port of New York is there any pier 
character of the piers which they have constructed thet·e, and, with a slip wider than the 300-foot slips adopted as the standard 
while I know nothing about it personally, I was impressed with slip at Stapleton. There are 30 piers in the port of New York 
an editorial that I saw in the Scientific American just a short 125 feet in width or more, and of these 30 piers the average range 
time ago, wherein they criticized very severely the piers of of pier and slip together is only 396 feet, while the piers at 
New York City. . Stapleton, with the half slips apportioned to them, will have a 

I Juwe not the editorial here; I do not think I wouhl put it minimum range of pier and slip width of 425 feet and a maxi­
in the RECORD if I did have it; but I did call it to the attention mum of 509 fee_t. This should prove conclusively that the same 
of the Senator from New York. That criticizes the piers very lack of spaciousness will not exist in the Stapleton deyelopment. 
severely, and if the Senator would like .to give us some infor- The piers erected by Gen. Goethals at the Army base are but 
mation with reference to that I would be very glad to have it. 150 feet wide, and the intervening slips are only 250 feet. The 

l\Ic. REED. 1\fr. President-- 125-foot piers a.t Stapleton can be widened at any time to 175 
l\1r. CALDER. I want to answer the question of the Senator feet by adding 25 feet on each side, and this \>Yill only reduce tile 

from Wa. hington, if the Senator from Missouri will permit me. - slips to the same width as the recently constructed Army base 
lHr. REED. Certai nly, piers . 

• 
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The Scientific American article also states : 
No provision is made for running freight cars either alongside the 

ships or into the sheds. 
Ten of the piers haYe provision for a double-track 1·ailroad 

with two cross<Jn•rs each through the center of the piers, und on 
two of the pier a <louble-track railroad with two eros. overs on 
the pier will be installed on each side of the pier. 

The article further states: 
The proposed docks are not provided with the modern, labor-saving, 

:t'reight-handling equipment which is to be found in the modern piers at 
rival ports such as Philadelphia, Montreal, and Halifax, and at the 
leading European ports like Liverpool, London, etc. 

It must be stated that the city of New York, as far as· its 
port is concerned, is sui ·generis. An inspection of the map will 
readily shO\Y that the port of New York is a series of isolated 
islands, with navigable streams of more than the average width 
separating them and the State of New Jersey. All of the main­
line raih·oads, with the exception of two, have their terminals on 
the west bank of the Hudson, and in the absence of a compre: 
hen iye connecting belt-line railroad the lighterage system as 
deYeloped by physical conilltions constitutes the substitute. 
These same conditions do not exist at the ports enumerated by 
the Scientific American, and as all of the proposed Staten Island 
piers ·were leased for the accommodation of vessels operating 
to and from the ports mentioned in the Scientific American's 
article, it is probably assumed that the practical steamship peo­
ple, in indicating their requirements, were fully cognizant of 
the conditions of handling freight existing at the ports men­
tioned, as well as other ports of the world, and chose the type of 
structure for their particular character of business as <lemanded 
hy the conditions existing in the port of New York. 

To this end, eight lessees, including the International Mercan­
tile Marine Co. and the French Line, haYe chosen a 1-story 
shed structure on a. pier 125 feet wide; two ha>e chosen 2-story 
shed structures on piers 130 feet wide; anu two have chosen 2-
story shed structures on a pier 209 feet wide, with double-track 
railroad on either side and gantry crane , besides the two truck 
elevators on each of the latter two piers, with a capacity of 20 
tons each, together with the necessary truck scales and railroad 
scales. In other words, the two larger type piers at Staten 
Island will, in every sense, be far superior to unything that 
exists at any port in the world, and this department would ha>e 
recommended gladly the construction of all the piers on the same 
general plan if it had been possible to lease them, but as the 
piers are being " built to order " to suit the requirements of the 
respective tenants we have been limited by the expression of 
their choice as to their individual needs. 

It might, however, be well to call attention t o the fact th.at 
taking the 1-story shed piers, 125 feet "·ide, as type No. 1 at 
100 per cent, the 2-story shed on the 130-foot pier will cost rela­
tively 152 per cent, and the 2-story shed on the 209-foot pier 
will cost relatively 210 per cent. Moreover, the 12 piers at 
Stapleton, combining, as they do, three distinct types of struc­
tures and all operated under similar conditions, will settle for­
ever the type of structure that will be found to be most economi­
cally advantageous for the business of the port of New York, at 
lea ·t where there is rail-head connection. All of these piers 
will be equipped with such tractors, trailers, and ship cargo 
<levices as may be deemed necessary for the conduct of their 
business by the respectiYe lessees themselves. 

The Scientific American article also states that "the other 
ports haye displayed intelligence, vision, and foresight in pro­
viding means of access for motor vehicles as well as for the 
sorting and storing of the cargoes of modern steamers." 

To the ordinary reader this would indicate that motor vehicles 
could not drive on those piers. This is so obviously false that 
the only answer to be given is that motor vehicles can and 
will driYe on these piers, and in this respect it may be stated 
that the Stapleton piers will add 26,000 lineal feet of side wharf­
age and a floor area of 2,250,000 square feet of deck space. 

At a conference recently held at the office of the dock commis­
sioner representatives of all the raih·oads eRtering the port 
of New York were present, and a. plan is now being formu,lated 
in connection with these railroad experts to devise and lay out 
an intelligent, coordinate system of track facilities, so that 
there can be no doubt that with tracks on all of the 12 piers 
and with un intelligent system of feed lines behind the piers the 
criticism of the Scientific American about railroad facilities is 
absolutely a ·misstatement of facts and would indicate that 
the writer of the article had not only never seen the plans but 
had not taken the ti·ouble to inform himself of the fact~ relying 
on the continued misstatements that haye appeared in tne public 
pres· as a par.t of what I believe to have been a misguided 
propaganda conducted by private interests for selfish purposes. 

LIX--382 

The Scientific American article also states that "the typical 
New York pier is a long and relati>ely narrow structure," and 
so forth, and calls attention to the fact that the marginal street 
outside the piers in the typical New York pier is crowded with 
teams, sometimes three and four deep, and so fort)l. 

The writer of that article has apparently confused or rather 
taken as his standard the congested conditions existing on the 
lower North River, l\Ianhattan, water front. This condition 
bas been recognized by the present commissioner of docks, and 
on March 18, 1920, after many months of careful consideration 
of the subject, presented to the commissioners of the Sinking 
fund of the city of New York, the duly authorized authority to 
pass on such matters, a new plan, which when completed will 
modernize the lower North River water front, and which, in 
the opinion of the writer, is the particular portion of the 
water front selected by all of the critics of the port of New 
York to condemn the entire port as a whole. In this proposed 
modernization it is intended to remoye 32 existing piers, laid 
out and constructed substantially on a plan portraying condi­
tions of 50 yeaTs ago, and build in place of these piers 18 new 
piers, 7 of which will be 150 feet wide, 9 of which will be 125 
feet wide, and 2 of which will be 100 feet wide. 

This improvement when completed will add more than 50 per 
cent to the available deck surface on the piers, which 50 per cent 
is equivalent to more than 70 per cent of the marginal street 
area adjacent to them. The commissioner of docks has realized 
that a proper selection of pier width, slip width, and street area 
is the proper solution of the " archaic" conditions existing on 
the lower North River water front, and if the energies of the 
Scientific American could be devoted to promoting this improve­
ment, it would really be acting in a constructive way for the 
great good not alone of the city's and State's but of the Nation's 
commerce. 

The Scientific American article also states that the Staten 
Island development has met with the " practically universal con­
demnation of the engineers, the shipping experts, and the tech­
nical press of the city." 

I deny this. 
It has met with the condemnation of an organization known 

as the Society of Terminal Engineers, who, at a meeting attended 
by a very small number of its members, passed a. resolution to 
that effect. At the same time, one of the engineers most active 
in that organization was supervising the construction of a pier 
adjoining the Staten Island development, by no means more 
modern than the piers at Stapleton; projected by the city. But 
among the shipping experts must be classified the lessees of the 
Stapleton piers themselves; and again, at a meeting held Octo­
ber 8, 1919, the committee on harbor, docks, and terminals of the 
Merchants' Association of New York City adopted the following 
resolution: 

This committee has intimate knowledge th-rough Ion~ experience of 
the methods now in use for handling cargoes upon the piers in this city 
and the reasons for and utility of such methods. The cargoes reaching. 
the city are extremely divers in character. The packages vary widely 
in size and weight and are usually not adapted, therefore, to mecllanical 
handling, which is suitable principally to packages of standard size or 
to cargoes of a uniform character. Most of the cargoes reaching New 
York are not suitable for direct rail reshipment, but must be ware­
housed, rehandled, and reassembled prior to reshipment. Few of the 
steamship companies find that lines of rails upon their piers present 
any advantage either in the cost or convenience of handling, but that, 
on the contrary, such rails are usua!Jy a direct obstruction. 

Tke committee, therefore, does not concur in the proposition that in 
the construction of new piers they should be of such type as to pro­
vide either for rails or for mechanical handling, for the reason that if 
such general policy were adopted it would require piers of heavier 
structure tha.n at present, invol-ve a material increase in the costs, and 
substantially intex:fere with tidal currents. It is the . opinion of the 
committee that the. city should, however, in advance of the construction 
of piers, make leases therefor whenever possible and should thereafter 
construct piers of such nature and fitted with such mechanical ap­
pliances for handling as may be desired by the lessees. 

The Scientific Amel'ican article further states that "the offi­
cials of the dock department have deliberately flouted the 
judgment of the men who have made a study of port facilities." 

This is not borne out by fact. Public hearings were held in 
the office of the dock commissio-ner before and after the plans 
were drawn and no suggestion was ever made by the Society of 
Terminal Engineers. At these meetings were represented the 
steamship interests and agents of concerns selling mechanical 
equipment. 

The writer offered to lease to the Material Handling Machin­
ery Manufacturers' Association a pier, to be constructed in 
accordance with the advice of their own engineers, equipped 
with every modern, labor-saving, freight-han<lling device, which 
pier they might let out on daily wharfage for the purpose of 
demonstrating their facilities to the whole world, but they de­
clined, and urged that the city ought to do the experimenting 
with its own money, irrespectiYe of the wishes and desires of 
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the tenants who had applied for and subsequently leased these 
p~frS on a basis of 7! per cent of the cost of acquiring the 
land and constructing · the improvement. 

The article calls attention to the fine, modern docks in 
France that so greatly facilitated the :rushing of supplies to 
our At·my; but were not 90 per cent of these supplies shi'pped 
and did not our valiant soldiers sail from these same "' archaic " 
piers in the port of New York? And while the piers in France 
were given over entirely fo1· military purposes, let me add that 
the piers in New York accommodated our normal commercial 
activities in addition to meeting the war-time demand. 

In the sense of fairness, a.nd in a~ordance with the expressed 
policy of the Scientific American '" to . record accurately and 
lucidly the latest scientific news of the day," I am still hopeful 
that the management of the Scientific American will avail 
themselves of my invitation to go -over the plans of the Stapl~ 
ton development and to hear from those in authority the rea­
sons for each and every ·step that has been taken, so that fr.om 
a sense of local pri.de the Scientific American, a New York pub­
lication founded 75 years .ago, can and will publish an article 
representing the facts as they exist, so that no prejudice to the 
interests of the great port of New York at a time when all 
should combine to keep the supremacy preeminent may be .suf- , 
fered from the publication of such a misleading article :as 
appeared in the issue of March 20, 1920. 

Yours, very truly. 
MUR&AY Hurn.ERT, 

Commissioner of Docks. 
Mr. CALDER. l\1r. President, in connection with the build­

ing of docks in New York City, I wish to say that the city of 
New York bas expended, out <>fits own treasury, over $350,()()(),-
000 to improve the dock facilities of the eity. The city Qf New 
York owns practically all the water front; it owns all the 
water front on the Island of Manhattan and most of the water 
front in Brooklyn and the Queens., -and to-day in the city of New 
York, except Jamaica Bay, there is not a particle of city-owned 
property available for the improvement of our d'Ocks, and 
thereby the extension of our commerce, excepting only that part 
of our park system which fronts on the rivers and the bay. 

I know of nothing more· important for the great metropolis of 
the Nation to-day than the i.Jilprovement of this very same 
Jamaic-a Bay proposition to which I have referred. In the next 
ri¥er and harbor bill I shall 'SUbmit an amendment to incorpo­
rate this project, unless 1t is provided in the House before the 
bill comes to the Senate. I know that · if I offered it here at 
this time, in view of the attitude of the other members of the 
Committee on Commerce, it would fail of consideration, ·but · 
next year I shall otier it. · 

'I a.sk unanimous consent to insert in -the 'REOORD a letter from 
the governor of New York in connection with the improvement of 
J amaiea Bay. · 

The PRESIDING OFFICER. If there is no objection, per­
mis ion is granted. 

The letter is as follows:: 

Hon. WILLI.AM 1\1. CALDER. 

S'TATE Ol!, NEW Y,()RK, 
EXEOU'.l'IVE CHAMBER, 

Atbany. Apn1 7, l.S'20. 

United Srotes Senate, Washin,gton, D. 0~ . 
DE:\R Sr&; In connection with the passage of the act of Con­

gress approved June 24, 1910, .and to the end that the city of 
New York might cooperate with the .Federal Government in th-e 
creation of a new harbor in and about Jamaica Bay, including 
t:h-e making of channels, basins, slips, and other necessary 
adjuncts intended for the advancement of the commercial inter­
ests of the city., State, .and Nation~ the State of New York bas, 
by chapter 568 of the Laws .of 1909, granted to the city of New 
York such Tight, title, and interest as the State of New Yo:rk 
had in and to the land unde? water in Jamaica Bay .and Rocka­
way Inlet. 

It is apparent that to create a harbor in Jamaica Bay fo.r the 
ac,commodation of ocean-going vessels, there must be a greater 
depth than 18 feet. That this was contemplated is manifest by 
reference to the report of Col. Knight, who submitted estimates 
for the construction and maintenance of a 30-foot channel, 
with the suggestiQn that a channel only 18 feet deep be pro­
vided and extended to 30 feet when -commercial n.~sity 

. required. · 
With the improvements which the city of New 'York now .bas 

under way, practically all of the water fr-ont, £xcept Park 
property, accessible to deep-draft vessels, has been or is being 
utillzed, :and it is quite natural that the city .of New York­
until a sufficient channel has been provided through Hell Gate­
should turn toward the_improvement of Jamaica Bay. 

I most earnestly urge you to use e\Tery effort po&Sible to se­
cure authorization in the pending river and harbor bill to make 
the unexpended balance available toward a 30-foot channel 
through Rockaway Inlet up to Mill· Basin, in order that the 
lands granted by the State, without compensation, may be 
utilized for the purposes intended. 

Yours, very truly, ALFRED E. SMITH.. 
Mr. REED. Will the Senator from New York permit me, in 

order to clear up a little confusion about the record, to say 
that I have before me the river and ba1·oor bill of la t year. 
The Senator is correct in his statement that the appropriation 
was not a lump sum, but was an appropriation for specific 
items. But I call attention to the fact that that bill, whlch was 
passed on March 2, 1919, when we were just emerging from 
the war, carried $33,378,664. The bill that we passed in the 
very midst of the war, when the war was at its height, in the 
month of July, 1918, when we did not know yet what the result 
would be, except as every American citizen knew in his Amer­
ican h€art that of course we were going to win-that is the 
way he felt and consequently that is the way he believed-ap­
propriated $23,771,900. 

By the way, the argument on both those bills was that prices 
were very high, but they were going to go down right soon, 
an{]. also the argument on the bill which was passed in J'uly, 
1918, when we were in the midst of the Great War an{]. strain­
ing every resource and using every man that we could and all 
the materials we could for the war. 

The war is past. Two years have gone by since we cut to the 
bone in the midst of the war, and it is now propo ed to go to 
a still lower point, to appropriate a little over one-half of the 
money we did six months after the war was over, and we are 
still talking -about high prices. Does not the Senator think 
that it is a niggardly and mistaken policy-! will cut out the 
word" niggardly." Is it not a mistaken policy? 

l\Ir. CALDER. Mr. President, I voted in the Committee on 
Commerce to increase the appropriation for this purpo e from 
$12,000,000 to $20,000,000, because I believed the appropriation 
of $12,000,{)()() was a mistaken policy. Perhaps the Senator is 
right; possibly we might have given a little bit more; but it 
seemed to me and to others that in votinO' a 50 per cent increase 
in the House appropriation we were doing about all we could 
hope to bring about at this session of Congress. 

Mr. REED. That .ts to say, we were not voting what we 
thought we ought to do, but because the House started at a 
ridiculous sum, based on no estimate of an engineer living or 
dead, that we were to fail in doing our duty here. 

Mr. CALDER. Oh, no; not at all. I merely seek to show 
that the appropriation thought proper by the committee was 
.considerably greater than provided in the House bill. 

Mr. REED. Is it not about time ·that the Senate should quit 
trailing the House absolutely'? 

Mr. CALDER. When we increase an appropriation 50 per 
cent we are not trailing the House. It is a decided increase 
over the House estimate. 

·Mr. REED. Suppose the House estimated nothing? 
1\Ir. CALDER. I never would have agreed to that. 
Mr. REED. An increase of 50 per cent there would not have 

amounted to much. They just the same as appropriated nothing. 
Mr. CALDER. Dh, no; I do not think that. 
Mr. REED. Twelve million dollars is the equivalent of noth­

ing on these harbors. 
Mr. Presi{].ent, I want to say just a word, and then I will 

yield the :floor. We hear about high prices and stopping pub­
lic improvements of this cha:r·acter because · of high prices. The 
Senator knows that the congestion in New York harbor dur­
ing the war cost this country probably ten times the entire 
ainount it WQ'uld have -cost to have made these improvements 
that are asked. I think the Senator certainly will agree with 
me in that statement. 

Mr. CALDER. There is no d-oubt about it. If we had our 
rivers and harbors properly improved, we could have saved 
half a billion dollars. 

Mr: REED. Yes; you could hav€ saved half a billion dollars 
and nobody knows how much more. 

:Mr. Garfield stopped the manufacturing in this country in · 
every mill east of the Ohio River for 14 days, and turned out 
ot employment for that 14 daJ:s many millions of men and 
women, with a complete economic loss of their tirr:te. He closed 
the churches on Sunday and the moving pictures on Monday. 
The .economic loss to the country from that one closing period 
bas been estimated by reliable economists as running into the 
billions of dollars ; and his sole charge was because the rail­
roads were unable to handle the freight and that that conges· 
tion began at .New York Harbor, and the congestion at New. 
YQrk Harbor is partially, at ·least, accounted for by the inade-
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quacy of the harbor, which Congress ought to have removed 
long ago. It tells the story of this kind of economy. 

The Senator from Ohio [l\lr. PoMERENE] knows that a few 
years ago his State suffered by :flood, and that the economic 
lo ses of a . ingle one of those floods would have harnessed 
those streams and taken care of them for the future. But a 
cheesparing and contemptible policy of saving a few cents 
had been pursued and projects had been half completed and 
the :floods came and the waters fell and the country suffered. 

Now, just one further thought in regard to high prices. I 
have been waiting for the effects of high prices for a good long 
time. I have seen every kind of experiment tried known to 
modern human ingenuity, but there is not any one of them 
that has not been tried off and on in the world's history for 
2,000 years, and there has never been one of them proven any­
thing but a disastrous mistake in all that long stretch of the 
centuries. We have tried to do it by law. When you pass a 
law that no man shall sell a horse for more than $150 you 
increase the price of every horse in the country, because every­
body knows that horses are scarce and evei·ybody who ha s one 
holds on to it. 

I do not intend to follow that argument. I simply throw out 
the suggestion. The last experiment we had is for the Depart­
ment of Justice to be chasing around the country making 
speeches to societies of ladies of all degrees of age, telling them 
to buy cheap things when there are no cheap things to buy; 
telling them how they can wear calico dresses and the men 
how they can wear overalls; and the sole re ult bas been to put 
up the price of calico and overalls. It is not only foolish, but 
it is idiotic. It is a performance that is worthy of the best 
effort of the most finely organized lunatic asylum ever located 
upon this earth. It has just as much effect in reducing prices 
as a rain prayer meeting such as they u.·ed to baYe in drought 
times out in Kansas had on the weather. 

Mr. JOI\TES of Washington. l\Ir. President, does not the Sen­
ntor from Missouri think that it really has a worse effect? 
As he suggested a while ago, the people who are buying and 
v;·earing overalls, and who really do not have to do so, are sim­
ply increasing the price of the overalls for men who haYe to 
have them to work in. -

Mr. REED. The Senator did not quite get my sentence. I 
~aid that so far as reducing the prices was concerned it had 
that effect. 

:M:r. JONES of V\1 ashington. I agree ·with the Senator abso­
lutely. 

1\lr. REED. By disturbing economic conditions you can put 
up prices, but I have never known of an instance whereby by 
11isturbing economic conditions you could "Ucceed in putting 
uown prices. 

We have every kind of foolish mo"Vement going on. We pro­
pose to regulate rents. Now, what is the trouble with the rent 
problem? The real trouble with the rent problem is that for 
about five years we almost entirely quit building houses in this 
country; but babies continued to be born, boys and girls con­
tinued to get married, new homes were necessary, and in a 
little while all the empty houses ·were taken up. Formerly 
there bad always been a few more houses than there were 
tenants; the owners of houses were bidding against each other 
for tenants, and that kept rents down. Then we came to a 
period when population increased, but houses no longer in­
creased. When all the houses were filled, the landlords said, 
" I can sell the occupancy of my house each month for more 
money"; and wheXt he raised the rent the tenant had to pay 
because he had no other houSe to which to go. 

'Vbat is the remedy? More houses. How are you going to 
;:;et more houses? Is anybody, except a picturesque variety of 
idiot of some kind, going to build a bouse when he knows that 
some fellow who never owned a bouse in his life is going to 
fix the rent on that house after be has built it? Of course, be 
will not do so. The only houses that are being built are being 
put up by tho e men who are bold enough to feel that they can 
escape these conditions. 

If, however, you will let things alone and rents become 
profitable, in a very short time the people will rush into the 
bouse-building business and you will have a surplus of houses. 
The minute you have got 5 per cent of surplusage of hoUl;;es in­
the community, rents go down ; when the landlord proposes to 
raise the rent, the tenant moves; and when the landlord will 
not reasonably reduce the rent the tenant moves. The man 
who bas a vacant house wants to rent it, he bids for tenants. 

The trouble with high prices-and I have wandered a little 
from what I wanted to say-is the gap between production and 
consumption. That was made by withdrawing 25,000,000 men 
from the constructive and productive vocations of the world 
and putting them on the field of war. You have got to fill that 

gap; and until you do fill that gap, labor will be very high, 
rents will be yery high, provisions will be very high. The 
minute you have created more than the people need, all these 
things will drop and you will get down to a different leveL 
How long is that going to take? Are we going to delay the 
public business of the country until that occurs? Who will say 
when it wiq occur? ·why, sir, a moment's consideration will 
convince any sensible man that it will not occur for a long 
time, unless there comes some great world financial or indus­
trial catastrophe that destroys business and we go through a 
panic and get down to a sort of starvation basis. We all hope 
to escape that. 

Proceeding along natural lines, what must we confront; 
what do we confront? 

First, the enormous shortage in the world~f the commodities 
that are necessary; second, an inflation of Money in the world 
which in itself has reduced the purchasing power of the dollar 
from 50 cents in this country to · a much larger percentage in 
other countries. In the days of William J. Bryan, when be pro­
posed the free and unlimited coinage of silver, we had $17.50 
per capita circulating in this country. It was said that if there 
was free coinage of silver there would be from thirty to thirty­
five dollars per capita; that that would make a 5o-cent dollar; 
and that that was repudiation and dishonesty. I have not seen 
the figures for six weeks, but six weeks ago . we had in circula­
tion in this country $55.60 per capita. It is no wonder that the 
purchasing power of the do1lar has decreased. 

If you go to other countries, you will find a much more star­
tling condition. In France every dollar of specie has long since 
gone into hiding, and they have a paper circulation of over $125 
per capita. In England, where an 80 per cent and frequently a 
100 per cent gold reset"Ye used to be kept back of English bank 
notes, and generally back of English currency, that reserve 
dropped until a short while back it did not exceed 20 per cent, 
which mean. not a decrease in the amount of gold and silver 
they possess, but an increase of the amount of paper they have 
out. England bas complained bitterly of the exchange rate be­
tween this country and herself, but the exchange rates exactly 
follow the difference in the actual values of the money. The 
same difference exists between the value of the English pound 
sterling and the value of French money, and of German money, 
and of Russian money, and Italian money, that is found to ex· 
ist between the American dollar and the British pound sterling; 
that is, I do not mean the same in amount, but there is a corre­
sponding and similar difference between the f11rther depreciated 
money of other countries and the money of England, which is 
next to ours in soundness. 

Now, with the money of the world in that condition, it must 
necessarily follow that apparent prices will be high until that 
money can be gradually drawn in, and for this inflated currency 
there shall be substituted a stable and a sound money in the 
countries of the world. How many years will it take? How 
long will it take? For my part, I do not propose to give my 
consent that the business of the United States shall stand still 
because we have to pay a particular price to-day when no man 
can guarantee that price will not go higher to-morrow. We · 
might as well face these conditions as tlley are. The truth of 
the matter is, the world bas moved up to a higher standard of 
prices. It is my opinion that we will stay at that standard. Per­
haps we will go back to some extent, but never to the old values; 
and the man who looks for a $1-a-bushel wheat in the future is 
looking for something that in my judgment is not going to hap­
pen; the man who expects to hire an individual to work 'vith a 
pick and a shovel on u railroad for 80 or 90 cents a day is look­
ing for something that be will never see again in this country; 
and, in part, this is not altogether lacking in the quality of 
blessing. 

The difficulty is tllat during the period of readjustment cer­
tain of the people get "pinched" because they have not been 
able to readjust themselves to meet conditions. 

Now, I beg Senators that they will not throttle public im­
provements because dollars are cheap to-day. The same policy 
would lead to no improvement in anything in the country, and 
that would mean stagnation; it would mean a further gap be­
tween production and consumption; and it would mean in the 
end further hardships for what we ordinarily call, for want of a 
better name, the common people; that is, the people who have to 
depend upon their wages and their salaries and their very small 
incomes for sustenance. 

Mr. BRANDEGEE. Mr. President, I desire to make a parlia­
mentary inquiry. I ask what amendment is now pending? 

The PRESIDING OFFICER. The Chair will state to the 
Senator from Connecticut that the pending amendment is that 
of the committee on Jine 4, page 5, the item relating to the 
Northwest River. 
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:Mr. STh!Il\IONS. I understa.nd that the Senator from Vir­
ginia [Mr. SwANsoN] desires the amendment acted upon 
to-night. 

Mr. JONES of Washington. I was going to suggest that I 
know the Senator from Virginia is anxious to get away, and I 
think the Senator from Ohio is also anxious to leave. While I 
do not wish to encourage their going away, I suggest. as this 
amendment has come back for reconsideration, that we dispose 
of it, and then debate can proceed on the question as to the 
amount to be appropriated by this bill. I merely make that 
suggestion. · 

The PRESIDING OFFICER. The questipn is on the adop­
tion of the committee amendment at the top of page 5, line 4, 
providing for a survey of Northwest River, Va. [Putting the 
que tion.] By the~ound the "ayes" seem to have it. 

Mr. POMERENE! I ask for a division. 
On a division, the amendment was agreed to. 
Mr. Sil\IMONS. Mr. President, a few days ago I offered an 

amendment on page 9 of the bill. Col. Taylor, of the Engineer 
Department, has suggested to me that the amendment be framed 
in different language. I have submitted the reformed language 
to the Senator from Washington, the chairman of the com­
mittee, and he does not object to it; and I should like to ask 
that the action of the Senate on that amendment be recon­
sidered. It is found at the end of line 4, page 9. The amend­
ment reads: 

Trent River, irom New Bern to Trenton, N. C. : With a view to a 
channel depth of 12 feet to Pollocksville and 8 feet to Trenton. 

I ask unanimous consent to reconsider the action of the 
Senate on that amendment. 

The· PRESIDING OFFICER. Is there any objection? The 
Chair hears none. 

Mr. SIMMONS. I now offer the amendment which I send to 
the desk 

Mr. KING. 1\fr. President, I will ask the Senator what 
change it makes? 

l\Ir. SIMMONS. It ju8t connects the Neuse River with the 
Trent. 

The PRESIDING OFFICER. The amendment will be stated. 
The ASSISTANT SECRETARY. In lieu of the amendment offered 

and adopted regarding the Trent River, N. C., it is proposed to 
insert the following : 

Neuse and Trent Rivers, N. C.: With a view to securing a channel 
depth of 12 feet in Neuse River up to New Bern; thence a depth of 12 
feet in Trent River up to Pollocksville and 8 feet up to Trenton. 

The PRESIDING OFFICER. The question is upon the 
amendment offered by the Senator from North Carolina. 

The amendment was agreed to. 
Mr. SPENCER. Mr. President, the pending bill has to do, 

according to its terms, with the preservation and maintenance 
of existing river and harbor works and the prosecution of such 
projects heretofore authorized as may be desirable in the in­
terests of commerce and navigation. This has to do with the 
entire inland river and harbor waterway situation of the cOun­
try. I undm~stand that my colleague, the distinguished senior 
Senator from Missouri [Mr. REED], has introduced an amend­
ment by which the amount of $20,000,000, which the committee 
has recommended, is increased to $27,000,000. May I ask the 
Chair whether that amount is correct, as to whether the pending 
amendment does increase the committee amendment from 
$20,000,000 to $27,000,000? 

The PRESIDING OFFICER. That is the pending question. 
1\.fr. SPENCER. I support that amendment increasing the 

appropriation from $20,000,000 to $27,000,000. 
The question of transportation is not a mere abstract propo­

sition in this country for some rate expert to consider and to 
solve. It is a vital, pressing, essential part of our national 
welfare. 

Mr. Walter S. Dickey, of l\Iissouri, a man many of the years 
of whose life have been given to the subject of the waterway~, 
said not long ago in a paper which he prepared at the request 
of the Chamber of Commerce of the United States, "that 
' moving things,' ' freighting,' next to subsistence itself, is the 
world's greatest enterprise," and when we have to do with the 
subject of transportation in these United States we are dealing 
with one of the fundamental elements of national welfare. 

The disparity between the appropriations that we make­
eight or nine hundred million dollars for the Army, between 
four and five hundred million dollars for the Navy, $105,000,000 
for the legislative, executive, and judicial departments of the 
Government, $462,000,000 for the post offices, $214,000,000 for 
pensions-! do not say that any one of those is unnecessary, but 
I do say that the disparity between those amounts and $32,-
000,000 for agriculture and $20,000,000 for the inland water­
ways and harbors of these United States is ridiculous. 

We are dependent upon the harbors and the waterways of 
this Nation. If we neglect their improvement, it is not :m evi­
dence· of economy; it is an illustration of gross and unreason­
able extravagance. We make a plan that will take care of a 
great inland waterway. ·we made such a plan in 1910, when, 
after a careful engineering examination of the projects of the 
Missouri and the Mississippi, Congress determined that they 
would expend $20,000,000 upon the Missouri River from Kansas 
City to the Mississippi, and that they would expend it at the 
rate of $2,000,000 a year, and that they would secure a. perma­
nent 6-foot channel from Kansas City to the Mississippi. That 
project b.ad back of it the judgment and the skill of the 
Engineering Department of the Government. It was feasible. 
It would have accomplished its plan. Upon the strength of it 
residents of Kansas City invested a million dollars in steel 
barges and ran them upon the Missouri River and down 
the :Mississippi; and for six months of every year during the 
nine years of their operation the barges were a success, except 
when the channel choked and sand bars formed, and the failure 
of the Government to do its part made inland water navigation 
upon that great river impossible, for instead of expending 
$2,000,000 a year, as Congress agreed that they would do, the 
expenditures of the years from 1910 to 1920 have aggregated only 
$8,000,000, and have been thrown in here and thrown in there, so 
that the resultant of all the appropriations has not been a deep­
ened and established channel but only temporary improvement 
now and then, which, with the spring freshets and the change 
of channel, are largely lost year by year. 

That is not economy-this is extra vaganc:e, and when we come 
to deal in this bill with the problem of transportation, I am 
pleading for an economical determination of the problem-that 
we spend enough money to insure that what we spend it for 
shall be completed and made permanent. 

The commercial, industrial, and agricultural stability of our 
country directly depends upon transportation. 

We are no stronger as a Nation than is our ability to provide 
and operate and coordinate tbe carriage of people and material. 

Of what use are the great harvests of grain in the West and 
Middle West or the cotton crop of the South or the coal and 
mineral and oil of the country or the products of manufacturing 
industries without the ability to carey them to the places where · 
they are needed? 

They are, without the facilities of bringing them to market 
and to consumer, mere local dumps of commodities that have 
comparatively no value. 

The factor that makes a nation strong in peace as well as in 
war is the ability to transport the things or the men that are 
needed to the place where the necessity for them exists. 

This fundamental truth-too often neglected-lies at the very 
foundation of national prosperity. 

It is the reason why 1 out of every 10 of our population is 
directly dependent for their living upon the wage or the salary 
incident to transportation agencies. 

It is the question that affects the comfort and usefulness 
of every individual and regulates the quantity and quality and 
price of practically everything the individual eats or wears 
or uses. 

What may be called primary transportation is not merely 
a question of local concern-it is a matter of national interest. 

\Ve are concerned as a people with the road from every farm 
to the highway, and from every separate mine and manufactur­
ing plant to the highway or waterway, and from every home to 
the place of business or to the mart of trade. 

It is a slogan worth repeating: "A hard road from every 
farm to the highway, and a broad highway to every city and 
town." 

The direct loss from inadequate and inefficient primary trans­
portation facilities is enough in itself to carry and eventually 
to pay the national debt. It is beyond computation in dollars 
and cents. 

If every man had accessible transportation between home 
and place of business and place of trade ; if every farmer 
could reach the highway, irrespective of weather, on roads 
capable of at all times carrying loads, and on these highways 
reach town or city, railroad or waterway, at any time of the 
year and any state of the weather, it would at once add 25 per 
cent to the wealth of the Nation. 

When we pass from primary transportation to what may be 
called through transportation, and that includes both intrastate 
and interstate transportation, we have precisely the same gen­
eral proposition, and that is the necessity of adequate eco­
nomical carrying facilities of everything that is produced on 
farm or at the mine or in the factory from the place of produc­
tion to the place of consumption, with the auxiliary problems 
of distribution. 

. 
' 

• 
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In all of these questions the two main requirements are ade~ the world. It has been called the "Nation's bread basket," 

quacy of facilities and reasonableness of cost, and the two great and potentiany it is the greatest producer of freight of any 
methods of such transportation are :railway and waterway. equal area on earth. Nearly one-half of the productive arere 

Railroads and waterways can not and must not be antago-- of our country and more than one-half of the rural population 
nistic; both are indispensable. The former are public utilities of the United States are within its borders~ It contains thre~ 
privately owned, but in the -very nature of the case must be fourths of America's improved farm lands, both in acreage and 
governmentally controlled. The latter are both governmentally in value, and produces nearly one-half of all the Nation's lum­
owned and controlled, and the relation between these two great · ber and more than one-half of the Nation's wool, and from 60 tO' 
methods of transportation must be one of harmony, coordina- 80 pelt cent of the Nation's live stock, cereals, bituminous coal, 
tion, and cooperation. petroleum, and iron ore. 

This will be entirely voluntary if men are wise and recognize All this pvodnction must be transported, and much of it must 
that in the last analysis the welfare of the people is the domi- be- transported to the sea. If we had not been accustomed ro 
nant !actor to be considered in all transportation. the unreasonable fact it would be :ridiculous to even: think of 

But if such cooperation and coordination i.'s not vo-luntary, it carrying this great load of produce whi-ch is. destined for the 
will be compulsory by th-e people's mandate, for the people can seacoast slowly and laboriously up the heavy grade of the 
be relied upon to see to it that tile two mighty agencies of car- Appalachian or Allegheny Mountains in order to reach a sea· 
ri.age--the one of which tlrey own, i. e., waterways, and the port, when by far the larger part of the tonnage could be made 
other of which they control, i. e., the railroads-shan not un- to practically slide by its own weight down the river to the. sea­
fairly compete against each other to the ultimate· loss of the coast at the Gulf. 
consumer. This Nation has comparatively no raw material on our sea· 

Railroads, of course, run where man puts them. Waterways coast; grain, coa~ lumber~ ore, and oil must be carrie-d to- th-e 
are in fixed valleys. The feeders of ,the permanent waterway factory and thence to the sea. 
routes are the man-built railroads. Every long haul that can 1 The rivers are the channels of trade fo:r this purpos~ which 
be arranged by water is at app:roxinm.tely one-third the cost of God has made. There is no need ot eminent domain to con· 
the equivalent haul by rail, and, so far as such waterway trans- demn at great cost the right of way. It is· already the-re. It 
portation is available, every reason of econ-omy suggests. its use~ . needs to have the channel deepened and protected to afford for 

It is axiomatic to say that the railroads themserves can not , nine months in the year in every place and for all year in 
cany the tonnage of the country. Again and again their in.- many places a constant thoroughfare of limitless capacity. 
ability has been demonstrated. It is a problem for the Nation and not for the individual, 

There are those here. who vividly re~embe.r in the fall of because the use ot waterways can not, in the very nature of the 
:1906 and 1907 when gram lay for weeks m the open fields and case, be confined to- any one comp1llly, individual or association. 
at or near railroad st;ations in Missouri, Kansas, .Arkansas, and The people own the waterways, and a monopo'Iy of the use of 
Nebraska~ waiting in vain for cars for transportation, and with this highway is inconceivable. 
a los~ to the ~atioJ?- dit:ficult to coml?~te. . If Congress were to grant to a private corporation the 

Tnis same Sl~ation rs not. unfrumltar, qmte apart from any exclusive use, for example, of the Mississippi, it would be 
war emergency, m every sectwn. ot our country. entirely practicable for such private corporation to dredge 

E. H. Harriman, once speaking for a transcontinental line,' and preserve the channel of the river and the financial return 
gave it as his opinion that it would be worth the many billions to such a corporation from its monopoly would be enormous,' 
it would cost to practically double the standard gauge of the but it would be· treason to the national welfare to allow such 
railroad, so that the carrying capacity of the roads might be a monopoly. beca11se the people own the waterways and because 
corre-spondingly increased, because the ability of the railroads its u e as a ~eat national estate of immeasurable value is 
of the country with their present gauge had about reached their precisely the ~eason why the N.ation and the Nation alone 
maximum efficiency, and the ~roducts of mills and mines and has both the privilege and ~e profit ~d the duty of improv: 
farms can not be transported With any degree of promptness and ing and maintaining these national transportation facilities. 
efficiency. This means both immediate loss and decreased p-ro- Private capital can not be expected to improve a waterway 
duction, for neither mill nor mine nor farm will expand its for the joint use of those who have no investment in its de-­
products if uncertain of access to the markets when and where velopment any more than private capital can be expected to 
they are needed. purchase a right of way and build a railroad for others to 

James J. Hill expressed substantially the same ot>inion, as use as freely as those who have made its use possible. 
follows: The Nation must improve the waterways. The Nation must 

With traffic increasing at the rate ot n€arly 12 per cent per annum, the use them. The Nation must contro-l them. The Nation will 
situation has uecome intolerabie. The process- profit, for the gain from an adequate waterway transportation 

Referring to the carrying capacity of the railroads- is distributed among every family whO' uses food or fuel or 
utensi1s of iron or steel and garments of cotton or wool. 

.Among the great blessings that have come to our country 
from the war-for there have accrued to us as a Nation great 
gaing as well as great losses-we have developed: 

has reached a practical limit. Merely to accommodate existing traffic I 
assume that we would need to build 75,000 miles of n-ew track, costing, 
with terminals, $5,500,000,000. A 15-foot canal or channel from St. 
Louis to- New Orlean& would go further to relieve the entire Middle West 
or Southwest than any other work that couid be undertaken. With such 
a depth of water- a single powerful towboat equipped: with barges would 
cru:ry from 30 to 40 trainloads. 

If the railroad facilities are inadequate now, as we know they 
are, how increasingly great will that inadequacy multiply in the 
years of expanding trade and production that are immediately 
before us? 

Increase as you may railroads, hard-surface roads, trolley 
lines, aerial traffic, yon still have an immense q-uantity of mate .. 
rial wealth to be transported, which loses its value in propor­
tion as transportation is inadequate,- and which is already far 
in ex:ces of every land or air method of carriage in existence. 

This brings us to the very subject we are met to consider. 
·waterways are the natural method of transportation. They 

were in use before railroads were dreamed of. They are capable 
oil development almost without Jimit. 

They possess the advantage of gravity on the down trip. 
Take the map of the United States and note the great water­

way connections of the middle country; (a) St. Paul to New 
Orleans by way of the Mississippi; (b) Kansas City to the Gulf 
by way of the Missouri and the Mississippi; (c) Pittsburgh to 
the Gulf by way of the Ohio and the- Mississippi; (d) Chicago 
to the Gulf through cannl and the Illinois River. 

These are illustrations of the possibility of the great Missis­
sippi Valley, that valley which comprises approximately 2,000,000 
square miles of fertile territory and which has been aptly de­
scribed u •• the greatest habitable- estate in the world." It is 
ten times as great as France or Germany and is capable itself 
of practically accommodating and caring for the population of 

(a) The recognition a.s. never before that no-thing is im­
possible for the American people t() accomp-lish :- that no task 
is beyond our resource and efficiency. 

A nation that can, with practical unanimity, enroll 24,.000,000. 
of its manhood~ to- say nothing of · hundreds of thousands of 
volunteers~ for war, the one matter about which we knew least 
and hated worst, and develop in a night an Army that proved 
to the world its superiority over trained veterans of autocra­
cies who had made militarism the rule of their life for half 
a century, is a nation that can approach with confidence any 
probl~ that confronts it. 

We have destroyed for at least a generation to come the 
possibility of world domination by military forces. We now 
have the. duty as well as the opportunity of so building our 
national structure as to secure for ourselves the greatest 
capacity for world service in supplying out of onr in~haustible 
resources the needs ()f the nations of the world. 

(b) We have learned the lesson of cooperation that national 
greatness is worth individual effort and individual sacrifice 
if necessary; that everything and anything that spells strength 
or glory or progress to our country is a call to every mrm to 
consider and to hel};}. 

No question, political or industrial,. commercial or agri.cnl­
tural, will ever again be viewed by this country in the same light 
as it was before the war. 

"What we have done has solidined the Nation, €hanged indif­
ference into intelligent interest, and substituted activity for 
lethargy. 

, 
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Men haVE:' workeu a · they never thought they could work. Men 
have given of time and 1-noney as they never thought it was pos­
sible for them to do. 

The reality of actual accomplishment concerning the great 
inland waterways of the Nation which we are planning and dis­
cus ·ing to-day is bound to come, and what we are now framing 
is but the beginning of a far greater national waterway develop­
ment. 

There are those who see and see clearly through the difficul­
ties of to-day a Yision of a great overflowing waterway from 
Pennsylvania and Minnesota and Illinois and Missouri and 
through every intervening State, with a channel so deep and 
a bank so safe that upon its broad bosom is carried to the sea 
the products of the great agricultural and mineral basin of this 
country. It is lined on either side with mills and factories, 
producing food and clothing and manufactures from nature's 
raw materials, and these products are in turn increasing the 
mighty traffic upon America's improved inland waterway. 

I quote the prophetic words of the first President of these 
United States, the great Father of this Republic,· who rocked this 
country in the_ cradle of its national infancy, and who saw as no 
other man its needs and its possibilities: 

I could not help taking a more contemplative and extensive view of 
the vast inland navigation of these United States and could not but be 
struck with the immense diffusion and importance of it ; and with the 
goodness of that Providence which has dealt his favors to us with so 
profuse a hand. Would to God we may have wisdom enough to improve 
them. 

l\lr. McCUMBER. Mr. Presiuent, I do not under tand that 
the Senator from \Vashington [Mr. Jo:NEs] desires to proceed 
further this afternoon with the pending bill, and I would like 
to have a brief executi>e session. 

Mr. JONES of 'Vashington. I understand that the Seni\tor 
ft·om Utah [Mr. KING] would like to take just a few minutes. 

l\(r. KING. Will the Senator from North Dakota yiell1? 
1\lr. McCUMBER Certainly. . 
Mr. KING. Mr. President, I urn compelled to be absent from 

the Senate to-morrow owing to an engagement which calls me 
from the city. I have an amendment to the pending bill, which 
is in the nature of a substitute. I was very anxious to present 
it to the Senate and to ubmit some reasons for its adoption. 
I sincerely hope that the pending measure "ill not be disposed 
of before Monday morning, as I shall return by that time.· but 
if the bill makes such progress to-morrow the chairman of the 
committee has very courteously agreed to present the substi­
tute which I have submitted and invite the attention of the 
Sentlte to its provi ions, and I shall ask -him to have rt votE:' upon 
the substitute. 

PRESIDE:N'l'IAL APPROV A.L. 

A message from the President of the United States, by Mr. 
Swem. one of his clerks, announced that the President had on 
tllis day approved and signed the joint resolution ( S. J. Res. 
180) authorizing the Secretary of War to turn over to agricul­
tural fertilizer distributors or users a supply of nitrate of soda. 

THE .AIU!.ENllN REPUBLIC. 

Mr. KING. l\Ir. President, I desire to say just a few wor<ls 
upon the subject of Armenia. I believe the time has . come 
when the ex~utive department of the Government, by ap­
propriate action, should recognize the Armenian Republic. if 
not de jure., at least de factp. 

The Armenian Republic, as it is now constituted, has an 
area of about 25,000 to 30,000 square miles and a population of 
more than 2,000,000. This, of course, does not include that 
portion of the historic territory of Armenia which is within 
what was known as Turkish Armenia, but that portion of 
Armenia which has been within the Turkish territory belongs 
economically and ethnologically and in every way to Russian 
Armenia. · 

As soon as the peace negotiations have been completed and 
the peace treaty between the allied Governments and their 
enemies has been carried into execution it is to be hoped that 
Turkish Armenia shall be united to what is now known as 
Russian Armenia and that there shall be constituted a strong 
and progressive and independent government. 

The present Government of Armenia, or the Republic of 
Armenia, is functioning as a national organism. It has its 
legislative and executive and judicial departments and branches. 

It has its schools and all the indicia of progress and of civili­
zation. A great number of the powers of the earth have recog­
nized that Goyernment and are treating with it as an inde­
pendent government. 

I repeat, it is time that our Government should recognize the 
Republic of Armenia.. and I sincerely hope that the executive 

arm of our Government will see its wny clent· to speedily accord 
recognition to the RE:'public of Armenia. 

Some time ago I offered resolutions, three in number, deal­
ing with this question, and with the Tm·kish question. The 
one offered on l\Iarch 10, 1920, contain a resolution-

That it is the sense of the Senate that the Government of the Unitt>d 
States recogni.ze the independence of Armenia undt>r the Government 
of the Armenian Republic, having it seat at Erivan, in Ru .. sian 
Armenia. 

And further-
That it is the sense of the Senate that the alliecl powers and the 

United States forthwith furnish to the Armenian Republic adequate 
arms, munitions, equipage, and military stores to enai.lle the Armenian 
Republic to raise and maintain an army for the defense of the liberty 
and independence or Armenia, the protection of the Armenian peoplp, 
and the recovery and occupation <>f the territories from which the 
Armenians have been driven by the Turks. 

Mr. President, it is a very tragic page in the history ()f our 
days which records the atrocities and assassinations and mur­
ders committed by the Turks upon the Armenian people. I do 
not know what the allied GovernmE:'nts "ill do in finally deal­
ing with this problem. Unfortunately, we are given the impres­
sion that it is the intention of the allied Governments to main­
tain the Turks in Europe, to maintain Constantinople as a Turk­
ish city under Turkish domination and control, and compel the 
Armenian people to submit to Turld h misrule. It looks as 
though it were the purpose of the allied Governments to com­
pel that part of the Armenian people who reside in what is 
k.qown as Turkish Armenia to submit longer to the control 
of the Ottoman Turks. 

This procedure, l\Ir. President, in my opinion, is very unfor­
tunate and -very unjust. It is a denial of the right of th 
Armenian people, which can not commend itself to the judgment 
or the conscience of the Chl:istian and civilized nations of the 
world. I hope it is not too late for the allied Go>ernment~ 
to accord justice to the Armenian people, to give to them their 
historic territory. and pet·mit them to erect a governmE.'nt that 
will take its plnce among the progressive and intE'lligent nations 
of the earth. 

EXECUTIVE SESSION. 

:Mr. JONES of Washington. I move that the Senate procee<l 
to the consideration of executive business. 

The motion was agreed to, and the- Senate procee<led to the 
consideration of executive business. After five minutes spent 
in executive session the doors were- reopened. 

TIECESS. 

Mr. JO~"ES of 'Vashington. I move that the Senate take a 
recess until 12 o'clock noon to-morrow. 

The motion was agreed to; and (at 5 o'clock and 20 minutE's 
p. m.) the Senate took a recess until to-morrow, Saturday, 
April 24, 19~0. at 12 o'clock meridian. 

NO MIN A.TIONS. 
Ea:emtti-ve 1wminations receit•ed by the Senate April 23, 1920. 

ASSISTANT COMMISSIONER OF :MEDIATION AND CONCILIATION. 

Whitehead Kluttz, of North Carolina, to be assistant commis­
sioner of mediation and conciliation Yice G. Wallace W. Hanger, 
resigned. 

S'(;PRE~E CoURT oF THE PHILIPPINE IsLANDS. 

Ignacio Villamor, of the Philippine Islands, to be associate 
justice of the Supreme Court of the Philippine Islands, provided 
for in the act of Congress approved August 29, 1916, entitled "An 
act to declare the purpose of the people of the United States as 
to the future political status of the people of the Philippine 
Islands, and to provide a more autonomous government for those 
islands," vice Florentino Torres, resigned. 

PUBLIC HEALTH SERVICE. 

Dr. Leo W. Tucker to be assistant surgeon in the Public Health 
Service, to take effect from date of oath. 

Dr. Erward B. Faget to be assistant surgeon. in the Public 
Health Service, to take effect from date of oath. 

CoMMISSIONER OF IMMIGRATION. 

James L. Hughes, of Pennsylvania, to be commissioner of 
immigration at the port of Philadelphia,- Pa. 

UNITED STATEs CmcurT JUDGE. 

Nathan P. Bryan, of Jacksonville, Fla., to be United States 
circuit judg.e, fifth judicial circuit, vice Robert Lynn Batts, reo 
'8igned. · 
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UNITED STATE ATTORNEYS. 

Dennis B. Lucey, of Utica, N.Y., to be United States attorney, 
northern district of New York. A reappointment, his term hav­
ing expired. 

Stephen T. Lockwood, of Buffalo, N. Y., to be United States 
attorney, western district of New York. A reappointment, his 
term having expired. 

UNITED STATES MARsHAL. 
Samuel W. Randolph, of Milwaukee, Wis., to be United States 

marshal, eastern district of Wisconsin. A reappointment, .his 
term having expired. 

PROMOTIONS IN THE~· 
CORPS OF ENGINEERS. 

To be captains. 
First Lieut. Hans Kramer, Corps of Engineers, from Septem-

ber 28, 1!)19. · 
First Lieut. Albert G. Matthews,. C<irps ot Engineers, froin 

October 1, 1919. 
To be first Ueutenants. 

Second Lieut. Wilson G. Saville, Corps of Engineers, from 
l\1ay 21, 1919. 

Second Lieut. Mark l\1. Boatner, jr .• Corps of Engineers, from 
May 22, 1919. . 

Second Lieut. David E.. D. Ogden, Corps of Engineers, from 
May 25, 1919. 

Second Lieut. Frederick A. Platte, Corps of Engineers, from 
May 25, 1919. 

Second Lieut. Karl B. Schilling, Corps of Engineers, from 
June 3, 1919. 

Second Lieut. John H. Elleman, Corps of Engineers, from June 
13, 1919. . 

Second Lieut. Elmer E. Barnes, Corps of Engineers, from June 
13, 1919. 

Second Lieut. William W. Wanamaker, Oorps of Engineers, 
fr_om June 25, 1919. . 

Second Lieut. Beverly C. Snow, Corps of Engineers. from 
.'rune 25, 1919. 

Second Lieut. Richard Lee, Corps of Engineers, from July 2, 
U>'l9. . 

Second Lieut. Howard L. Peckham, Corps of Engineers, from 
July 10, 1919. • 

Second Lieut. John S:. Niles, Corps of Engineers, from July 
12, 1919. 

Second Lieut. Charles· R. Bathm·st, Corps of Engineers, from 
·;July _13, 1919. 
· Second Lieut. Wendell P. Trower, Corps of Engineers. from 
July 16, 1919. 

Second Lieut. Robert G. Lovett, Corps of Engineer~ from 
IJuly 17, 1919. 

Second Lieut. Cornman L. Hahn, Corps of Engineers,. from 
,July 22, 1919. 

Second Lieut. Edwin P. Lock, jr., Corps of Engineersl from 
tJuly 23, 1919. 

Second Lieut. Morris W. Gilland, Corps of Engineers, from 
,'August 1, 1919. 

Second Lieut. David T. Johnson, Corps of Engineers, from 
August 2, 1919. 

Second Lieut. Edwin G. Shrader. Corps of Engineers, from 
August 2, 1919. 

Second Lieut. Randolph P. Williams, C<>r~ of Engineers, 
•from August 2, 1919. . 

Second Lieut. Otto Praeger, jr., Corps of Engineers, from . 
August 5, 1919. • 

Second Lieut. Allison 1\Iiller, Cor_ps of Engineers. from 
August 9, 1919. 

Second Lieut. Newell L. Hemenway, Corps of Engineers, from 
August 12, 1919. 

Second Lieut. Archie T. Colwell, Corps of Engineers, from 
August 16, 1919. 

Second Lieut. Arthur J. Sheridan, Corps of Engineers, from 
August 20, 1919. 

Second Lieut. James G. Christiansen, Corps of Engineers, from 
August 22, 1919. 

Second Lieut. Benjamin F. Chadwick, Corps of Engineers, 
from August 23,. 1919. 

Second Lieut. Charles D. Jewell,. Corps of Engineers, from 
August 24. 1919. 

Second Lieut. Heath Twichell,. Corps of Engineers, from Au­
gust 24, 1919. 

Second Lieut. Joseph J. Twitty, ColJ)s ot Engineers,. from 
August 27, 1919. 

Second Lieut. Robert E. Yoo·k, Corps of Engineers, from August 
28, 1919. 

J -

Second Lieut. Chester K. Harding, Corps of Engineers, from 
September 5, 1919. _ 

Second Lieut. William V. Hesp, Corps of Engineers, from 
September 10, 1919. 

Second Lieut. William C. Bennett, jr., Corps of Engineers, . 
from September 10, 1919. 

Second Lieut. Claude H. Chorpening, Corps of Engineers, from 
September 14, 1919. 

Second Lieut. Frank 0. Bowman, Corps of Engineers, from . 
September 15, 1919. 

Second Lieut . .Tames P. Jervey, jr., Corps of Engineers, from 
September 19, 1919. 

Second Lieut. Joseph S. Gorlinski, Corps of Engineers, from 
September 20, 1919. 

Second Lieut. George S. Witters, Corps of Engineers, from 
September 21, 1919. 

Second Lieut. Albert Riani, Corps of Engineers, from Septem·· 
ber 21; 1919. 

Second Lieut. Orville E. Walsh, Corps of Engineers, from 
September 21, 1919. 

Second Lieut. Harvey D. Dana, Corps of Engineers, from 
September 23, 1919. . 

Second Lieut. Peter P. Goerz, Corps of Engineers, from Sep· 
tember 23, 1919 . . 

CHAPLAINS. 

'Po be chaplains, toitn tae ranlc of captain from, March 3, 1920, I 
atter seven years' service. ! 

Chaplain Alva J. Brasted, Infantry. 
Chaplain William A. Aiken, Infantry. 
Chaplain Ernest W. Wood, Coast Artillery Corps. 

CAVALUY ARM. 

Capt. Charles G. Harvey, Cavalry, to be major from Aprll; 
13, 1920. 

INFAN.TBY. 

Lieut. Col. John F. Madden, .Infantry, to be colonel from 
April 15, 1920. 

Maj. Paul Giddings~ Infantry, to be lieutenant .colonel from 
April 15, 1920. 

Ta be major&. 
Capt. William H. Patterson, Infantry (Quartermaster Corps), 

from April 15, 1920. 
Capt. Elliott M. Norton, Infantry, from April 15, 1920: 

PORTO RICO REGIMENT OF INFANTRY. 

First Lieut. Enrique de Orbeta, Porto Rico Regiment of In· 
fantry, to be captain from Aprilll, 1920. 

Second Lieut. Antonio A. Vazquez, Porto Rico Regiment of 
Infantry, to be first lieutenant from April 11, 1920. 

AI'POINTMENTS AND PRoMOTIONS IN THE NAVY. 

Capt. Nathan C. Twining to be a rear admiral in the Navy, 
for temporary service, from the 14th day of April, 1920. . 

Capt. Thomas P. Magruder. an additional number in grade,j 
to be a rear admiral in the Navy, for temporary service, from. 
the 14th day of April, 1920. 

The following-named lieutenants to be lieutenant commanders. 
in the Navy from the 1st day of July, 1919: 

Richard S. Edwards and 
Ernest D. McWhorter. 
Ensign Sidney W. Kirtland to be a lieutenant (junior grade)'. 

in the Navy from the 3d day of June, 1919. 1 
The following-named machinists to be chief machinists in the· 

Navy from the 29th day of December, 1919: 
Norman MeL. McDonald, 
Henry A. Reynolds, and 
Henry H. Beck. 
Machinist Sofus K. Sorenson to be a chief machinist in the· 

Navy from the 8th day of January, 1920. 
· The following-named gunners to be chief gunners in the 
Navy from the 16th day of Januru·y, 1920: 

Anthony Prastka, 
William F. Schlegel, 
'Villiam H. Stephenson, 
Joseph 0. Johnson, 
Lee W. Drisco, and 
Arthur E. Rice . 
.Asst. Surg. Russell J. Trout ·to be passed ·a.ssistap.t surgeon 

in the Navy, with the rank of lieutenant, from the 30th day of 
July, 1918. · . 

The following-named assistant surgeons to be passed assistant 
surgeons in the Navy, with the rank of lieutenant, from the. 30th. 
day of J"n:ty, 1919: . 

Franklin F. Murdoch, · 
Ogden D. King, 
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Charles F. Glenn, 
Louis H. Williams, 
George P. Shields, and 
Park M. Barrett. 

-- Pay Inspector George G. SeibelS to be a pay director in the 
Navy, with the rank of captain, from the 23d day of February, 
1920. 
Pas~ed As is tant Paymaster · Duette W. Rose to be a pay­

rna ·ter in the Navy, with the rank of lieutenant commander, 
from the 7th day of December, 1919. 
: P ay Clerk Leonard A. Klauer to be a chief pay clerk in the 
Navy, f rom the 25th day of July, 1919. 

Lieut. (junior grade) Renwick J. Hartung (retired) to be a 
lieutenant on the retired list of the Navy, from the 24th day of 
Februa ry, 1920. 

Bt·ig. Gen. (temporary) Wendell C. Neville to be a brigadier 
g~nf>ral in the Marine Corps ( ~ubject to examination requlred by 
Jaw ) from the 28th day of 1\farch, 1920. 
! · Brig. _Gen. Wen(}ell C. Neville to be a major general in the 
Mariue Corps, for temporary service, from the 28th ~ day - of 
March, 1920. 

CONFIRMATIONS. 
E:rccufit)e 11ominations confirmed by the Senate 'April 23, 1920. 

UNITED STATEs CmcurT JUDGE. 
Nathan P. Bryan to be United States circuit judge for the fifth 

judicial circuit. 
CRTEF JUSTICE OF THE SUPREME COURT OF THE PHILIPPINE 
. ISLANDS. 
Victoririo l\Iapa to be chief justice of the Supreme Court of 

tlle Philippine Islands. 
- COLLECTOR OF INTER~AL REVENUE. 
· William E. Byerly to be ~ollector · of internal revenue for the 
di. ·trict of North Dakota. 

CoMMISSIONER oF EDUCATION FOB PonTO Rrco. 
Paul G. Miller to be commissioner of education for ~orto 

Rico. 
PosTMASTERS. 

COLORADO. 
Hatti~ S. Carruthers, Estes Park. 

IDAHO. 
. Charles .J. ~immons, Grangeville. 
· Robert \V. Molloy, Orofino. 

MARYLAND. 

Ht:ssie E. Nowlin, Fort Washington. 
Charles M. Newmal'), Mount Rainier. 
Charles A. Whittle, jr., Odenton. 
Donald E. Clark, Silver Spring. 

NEW YORK. 
rutrick T. Quigley, Auburn. 
William W. Gettys, Champlain. 
Lewis H. Cole, Cuba. 
L. Fmnk Little, Endicott. 
l\Iary A. Blazina, Harrison. 
John F. Brennen, Hudson. 
Catharine A. Cashman, Roslyn Heights. 

· NORTH DAKOTA. 
P a ul 1\L Bell, Elgin. 
Jacob H. Isaak, Goldenvalley. 
John E. Nelson, Litchville. 
John E. Young, Marion. 
Hugh ROan, Portal. 
Henry Branderhorst, Ray. 
Michael Coyne, Starkweather. 
Andrew M. Hewson, Wimbledon. 

PENNSYLVANIA. 
Stanley M. Williams, Hop Bottom. 
David F. Barr, Watsontown. 

WITHDRAWAL. 
E:rccutire nom-lnation 'Withdt·awn tro'tn the Senate April 29, 

19~0. 

PROMOTION IN THE NAVY. 
AsSt. Surg. Russell J. , ';rrQut to be a passed assistaut surgeon 

f,n the NaYy, with the rank of lieutenant, from the 30th day of 
July, 1918. 

HOUSE OF REPRESENTATIVES~ 

FRIDAY, April ~3, 1920. 

The House met at 12 o'clock noon. 
. The Chapliun; Rev. Heriry N. Couden, D. D., offered the fol-
lowing prayer : · 

0 Thou Infinite Spirit, Father of nll souls. in whom we liv 
and breathe and dwell, aspiring high, even to the throne of 
Thy divinity, help us to realize that it is deeds not creeds 
which make for righteousness in the soul. 

"Every tub stands on its own bottom." To live honestly, 
purely, justly, with Thee and our fellow men, is the crucial teRt 
for the individual and the Nation. Hasten the day, we beseech 
Thee, when man's inhumanity to man shall be swallo\\;ed up in 
brotherly love. · 

" Love never faileth : but whether thel'e be prophecies, they 
shall fail; whether there be tongues, they shall cease; whether 
the-re be knowledge, it shall vanish away. 

"For we know in part, and we prophesy_in part. 
"But when that which is perfect is come, then that whlch is 

in part shall be done away. · . 
. "When I was a child, I spak:e as a child, I understood as a 
child, I thought as a child; but when I became a rna~, ~ rmt 
away childish things. 

"For now we see through a glass darkly; but then face to 
face: now I know in part; but then shall I know even as also I 
am known. 

"And now abideth faith, hope, love, tpese three; but the great­
est of these is love." 

Amen. -

The Journal of the proceedings of yesterday was read and 
approved. · 

MESSAGE FROM THE PRESIDENT OF THE "(;'NlTED ST.aTEs. 

A message from the President of the Unitetl States, hy • fr. 
Swem, one of his secretaries, announced that the President lmd 
approved and signeq bills and joint resolution of the following 
titles: 

I On April 17, 1920 : 
H. R.1791. An act for the relief of 0. W. Lindsley; 
H. R. 6291. An act for the relief of E. Willard; and 
H. J. Res.222. Joint resolution authorizing the Secreta ry of 

War: to dispose __ of surplus dental outfit$. 
On April 19, 192{) : 
H. R. 6025. An act to amend the act entitled "An act · to e tab­

lish a code of law for the District of Columbia, approYed March 
3, 1901," and the acts amendatory thereof and upplementary 
tnereto. · 

On April 20, 1920 : 
H. R. 9065. An act to amend certain sections of the F e<leral 

farm-loan act, approved July 17, 1916. 
On April 21, 1920 : 
H. R. 795. An act for the relief of Arthur Wendle Englert: 
H. R. 11877. An act granting the consent of Congress to Madi­

son a.i:ld Rankin Counties, in the State of Mis issippi, to con­
struct a bridge across the Pearl · River between Madison and 
Rankiri Counties; and 

H. R. 12889. An act granting the consent of Congress to tlle 
city ~f Youngstown, Ohio, to construct a bridge across the 
Mahoning River, at or neat· Division Street, in the city of 
Youngstown, Ohio. 

On April 23, 1920 : 
H. R. 1226Q. An act to amend section 600 of the act approv..Ptl 

September 8, 1916, entitled "An act to increase the revenue. and 
for other purposes." 

SEATING ARRANGEMENTS IN THE HOU. E. 
Mr. POU. Mr. Speaker, I ask unanimous ~onsent to adtlress 

tlle House for five minutes. 
The SPEAKER. The gentleman from North Carollnq a ks 

unanimous consent to address the House for five minutes. I s 
-there objection? [After a pause.] The Chair hears none. 

Mr. POU. Mr. Speaker, I desire to discuss for a minute or so 
the question of order in tlle House of Representatives. I believe 
we all will admit that the order that is maintained in the House 
,....-hen we are transacting business at times is not creditable to a 
great deliberative body. I was a Member of this House in the 
days when each Member had his private desk, and I believe that 
a good deal of the confusion is due to the fact that we have no 
desks. A Member comes in and takes his scat; he can not 
write; he has not a place for stationery; and he has got to 
listen ·or talk. Now, if the talk is not very entel'taining, a good 


		Superintendent of Documents
	2017-10-12T16:50:41-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




