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By Mr. MAGOON: Resolutions and memorial of Milwaukee Clear­
ing-House Association, favoring the repeal of the tax on deposits and 
capital of banks, to the Committee of Ways and Means. 

By Mr. McCRARY: The petition of Mrs. J. C. McKinney, Etta R. 
Holmes, Mrs. E. S. Henderson, and others-164 men and 194 women of 
Iowa.-for a sixteenth amendment to the Constitution of the United 
States I?r?hibiting the several States from ~isfranchising United 
States citizens on account of sex, to the Committee on the Judiciary. 

By Mr. NEW: The petition of citizens of Indiana for the removal 
ofthe limitations of the pension laws, to the Committee on Invalid 
Pensions. 

By Mr. O'NEILL: Memorial of representatives of historical societies 
of the several States, for the passage of the resolution providing for 
the purchase of the papers of the General Count de Rochambeau to 
the Joint Committee on the Library. ' 

Also! the petition of Theresa Lewis and 354 others, of Pennsylvania 
for a sixteenth amendment to the Constitution of the United State~ 
relating to woman's suffrage, to the Committee on the Judiciary. 

By Mr. ROBBINS, of Pennsy 1 vania : The petition of Albert Cingria, 
o~ the District of Columbia, for compensation for damages done to 
h1s property by order of the board of public works, to the Committee 
for the District of Columbia. 

By Mr. SEELYE: The petition of citizens of Amherst, Massachu­
setts, for cheap telegraphy, to the Committee on the Post-Office and 
Post-Roads. 

By Mr. SHEAKLEY: The petition of citizens of Mercer County 
Pennsylvania, for the removal of all limitations in the pension laws' 
to the Committee on Invalid Pensions. ' 

By Mr. THORNBURGH: The petition of Henry Clear and other 
citizens of Anderson County, Tennessee, for cheap telegraphy to the 
Committee on the Post-Office and Post-Roads. ' 

By Mr. WADDELL: The petition of citizens of North Carolina of 
similar import, to the same committee. ' 

By Mr. WAL~ING: The peti~on of James.M. Morris, Amos Baker, 
and ?t~ers,. of ~Ickaway a~d Farrfield Counties, Ohio, for a repeal of 
t~e limitat10ns m the pensiOn laws, to the Committee on Invalid Pen­
Sions. 

By Mr. WATTERSON: The petition of citizens of Louisville, Ken­
tucky, for the repeal of the tax on banks, to the Committee on Bank­
ing and Currency. 

IN SENATE. 
WEDNESDAY, January 31, 1877. 

Prayer by the Chaplain, Rev. BYRON SUNDERLAND, D. D. 
The Journal of yesterday's proceedings was read and approved. 

HOUR OF MEETING. 
Mr. MORTON. Mr. President, in order that some reports may be 

m~e to the Senate to-morrow, before the main business of the day 
begms, I move that when the Senate adjourn to-day it adjourn to 
meet at eleven o'clock to-morrow. 

The motion was agreed to. 
CREDE.l"'T!ALS. 

The PRESIDENT p1·o tempore presented the credentials of John R. 
McPherson, elected by the Legislature of the State of New Jersey a 
Senator from that State for the term beginning March 4, 1877; which 
were read and ordered to be filed. 

SENATOR SWO~ IN. 

Mr. c_oqP~R. Mr. President, in the absence of the Senator from 
West Vrrgmm [Mr. DAVIS] I present the credentials of Frank Here­
ford, elected by the Legislature of the State of West Virginia a. Sen­
ator from that State to fill the vacancy caused by the death of Allen 
T. Caperton. I ask that the credentials be read and the oath of 
office administered to Mr. Hereford. 

The cre~e_ntials were read; and the oaths prescribed by law having 
been admmistered to Mr. HEREFORD, he took his seat in the Senate. 

EXECUTIVE COMMUNICATION. 

The PRESIDENT p1·o tempore laid before the Senate a letter of the 
Acting Commissioner of Patents, transmitting the annual report of 
the ~perations apd condition of the Patent Office for the year 1876 as 
reqnrred by section 494 of the Revised Statutes; which was referred 
to the Committee on Patents, and ordered to be printed. 

THE ELECTORAL COMMISSION. 
The PRESIDENT pro temp&re. The Chair will lay before the Sen­

ate a communication from certain associate justices of the Supreme 
Court, which will be read by the Secretary. 

The Secretary read aa follows : 
To the Presrident pro tempore of the Senate of the United States: 

Pursn ant to ili;e provisions of the second section of the act of Congress entitled 
" An. act to proVlde for and regnla.te the counting of votes for President and Vice­
Presldent, and the decision of questions arising thereon, for the term commencing 
ll_farch 4, A. D. 1877," approved January 29, 1877, the undersigned associate jus­
tices f!f tbe ~up~eme Cour~ of the United States assi!!Ded to the first, third, eighth, 
nml nwt.h mrcmts resprctlvoly, havo tbia day selecte3 Hon. Joseph P. Bradley, the 

• 

associate justice of the Supreme Court assigned to the fifth circuit, to be a. member 
of the commission constituted by said act. 
~spootfully submitted. 

:NATHAN CLIFFORD, 
SAM. F. MILLER, 
STEPHEN J. FIELD, 
W. STRONG, 

Associate Jwtices of the Supreme Oourt of the United. States 
assigned reJ~pectively to the First, Third, Eighth, and Ninth Oircuits. 

W ABIIINGTON, Januarv 30, 1877. 

The PRESIDENT pro tmnpore. The communication will be placed 
on the fi.IP.s of the Senate. 

PETITIO~S AND MEMORIALS. 

The PRESIDENT pro tempore presented a memorial of the Board ot 
!rade of Kansas 9ity, Missouri, praying for the repeal of the law levy­
mg taxes on capital and depos1ts of banks; which was referred to 
the Committee on Finance. · 

Mr. DAWES. I have had placed in my hands the memorial of a 
la!ge numberof~usiness.men of the cHyof Waahington and the Dis­
tnct of Columbia, praymg for the passage of the bill placing the 
police under the commissioners of the District. I do not know that 
the Se?ate has.h~ official notice of the action of the Honse upon 
that bill. I think It would be better to lay this memorial on the ta­
ble and perhaps have it read if the bill comes up for the considera­
tion of the Senate. 

The PRESIDENT pro tempore. The memorial will lie on the table. 
Mr. LOGAN presented a petition of soldiers of Illinois praying the 

passage of a law for the equalization of bounties; which wa.s ordered 
to lie on the table. 

He also presented .a petition of citizens of ~ew York, praying for 
tJ;te passage of the biU (H. R. No. 58) to eqnahze the bounties of sol­
diers who served in the late war for the Union; which wa.s ordered 
to lie on the table. 

He also presented two pet!tions of. citizens of Illinois, praying for 
the passage o~ an. act allowmg pe~10ners arrears of pensions and 
that they receive m all cases pensiOns from the date of discharge · 
which were ordered to lie on the table. ' 

Mr. MAXEY presented a petition of citizens of Elmo, Kaufman 
County, Texas, praying the passage of a law to enforce the act of 
July 24, 1866, to aid in the construction of telegraph lines, and for 
other purposes, and for cheaper telegraphic facilities; which waa re­
ferred to the Committee on Post-Offices and Post-Roads. 

Mr. CHAFFEE presented a petition of citizens of Colorado pray· 
ing that pensions may commence from the date of the soldie;,s dis­
c~arge ; which was ordered to lie on the table. 

He also pres~nted a resolution of the Legislature of the State of 
Colorado, praymg Congress to graduate the price of public lands in 
that State not susceptible of irrigation; which was referred to the 
Committee on Public Lands. 

Mr. S~ON presented a resolution of the Legislature of the State 
o~ Nevada,~ favor of a law: granting;pensions to the survivin~ sol­
diers and sailors of the Mencan war; which was ordered to lie on 
the table. 

Mr. ])IERRIMON presented the petition of J. A. Reaaan, of Bun­
combe Conn~, Nor:tJ;t Carolina, praying for. an amicabl~ adjustment 
of the questions ansmg out of the late presidential election· which 
wa.s ordered to lie on the table. . ' 
~e also presented the petition .of R. G. Dyrenforth, examiner in the 

Urn ted States Patent Office, praymg to be re-imbursed for money's ex­
pended for his defense against charges brought by George Olney of 
Brool:dy_n, Lon~ Island, in the matter of the interference of Olneyvs. 
Martin m certa.m patent caaes before the Commissioner of Patents· 
which wa.s referred to the Committee on Patents. ' 

He also presented the petition of Joseph W. Reford praying that 
his letters-patent for an improvement in the apparaths and process 
of rectifying and oxygenating liquors may be antedated so as to take 
effect July 18, 1866; which was referred to the Committee on Patents. 

Mr. WITHERS presented the petition of D. B. Conrad of Virginia 
praying for the removal of his political disabilities ; ~hich was re: 
ferred to the Committee on the Judiciary. 

Mr. WHYTE pr~sented. the memorial of Charles J. Holloway, of 
Maryland, _Protesting ~galDSt ~h~ passaae of the bill (H. R. No. 431) 
for the relief of the herrs of William A. Graham; which was referred 
to the Committee on Patents. 

He also presented a memorial of citizens of Maryland in favor of 
the pa.ssage of the bill to equalize bounties, relating to pensions to 
soldiers of the Mexican, Florida, and BlackHawk wars and in re­
gard to arrearages of pensions; which was ordered t~ lie on the 
table. 

MESSAGE FROM THE HOUSE. 
A me~age from the House of Representatives, by Mr. GEORGE M. 

ADAMs, Its Clerk, announced that the House had passed a bill (H. R. 
No. 3370) to amend the statutes in relation to dama~es for infringe­
ment of patents, and for other purposes; in which 1t requested the 
concurrence of the Senate. 

The message also announced that, the President of the United 
St:tt~s havin~ retll!ned. to ~he Ho~se of Representatives in which it 
ongrnated, With his obJections thereto in writing, the om (H. R. No. 
43W) to abolish the board of commissioners of the Metropolitan police 
of the District of Columbia, and to transfer its duties to the com-
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missioners of the District of Columbia, the Honse of Representa­
tives proceeded, in pursuance of the Constitution, to reconsider the 
same, and had passed it by a two-thirds vote, notwithstanding the 
objections. 

The message further announced that the Honse had passed a reso­
lution for the printing of 1,000 extra copies of the report of the board 
of health of the District of Columbia, for the year 1876, for use and 
distribution by said board. 

The message also announced that the House had appointed Mr. 
HENRY B. PAYNE of Ohio, Mr. EPPA HUNTO:N of Virginia, Mr. 
JosiAH G. ABBoTT of Massachusetts, Mr. GEORGE F. HoAR of Massa­
chusetts, and Mr. JAMEs A. GARFIELD of Ohio commissioners on the 
part of the Honse authorized by section 2 of the act of Congress enti­
tled "An act to provide for and regulate the counting of votes for 
President and Vice-President, and the decision of questions arising 
thereon, for the term commencing March 4, A. D. 1877," approved 
January 29,1877. 

The message further announced that the House had agreed to the 
amendments of the Senate to the joint resolution (H. 'R. No. 181) 
authorizing the Public Printer to bind in cloth the reserved and 
stitched copies of the House compilation entitled Counting the 
Electoral .Y ote. 

ADMISSION TO THE CAPITOL DURI:NG COUNT. 
Mr. 1\fERRIMON. The Committee on Rules, who were directed by 

a resolution of the Senate to inquirewhether it be necessary to adopt 
any measures with reference to admissions to the Capitol during the 
counting of the electoral votes, have had the same under considera­
tion. Yesterday that committee made a partial report. They have 
further considered the resolution in conjunction with the Commit­
tee on Rules of the House of Representatives, and have instructed 
me to report the resolution agreed to by the committee of the House 
of Representatives and the committee on the part of the Senate, and 
to ask that it be considered. 

The PRESIDENT pro tempore. The Senator from North Carolina, 
from the Committee ,on Rules, reports a. resolution, which will be 
read. 

The Chief Clerk read as follows: 
Resolved, That during the counting of the votes f6r President and Vice-President, 

no persons beside.s those who now have the privilege of the floor of the House of 
Representatives shall be admitted to that portion of the Capitol set apart for the 
use of the Honse and its officers except upon tickets to be issued by the President 
of the Senate and the Speaker of the House, and that the tickets to be issued under 
this resolution shall be distributed under the dire-ction of the Committees on Rules 
of the two Houses. 

Mr. HAMLIN. I move to amend the resolution by striking out, after 
the word "distributed," the words "under the direction of the Com­
mittees on Rules of the two Houses" and insert "equally to each 
Senator and Representative by the Sergeants-at-Arms of the Senate 
and Honse of Representatives." . 

I only wish to say that by the resolution you may call upon the 
Committee on Rules on the part of the Senate to perform ministerial 
service, clerical service, or whatever you may choose to call it. I 
think it a more appropriate way, after the Houses issue these tickets, 
to put them in the hands of the Sergeant-at-Arms of each branch 
and let him deliver them to members instead of compelling the 
committee to do it. It disposes of the ticketa precisely in the same 
way that they are now disposed of, only in another channel. I hope 
the Senate will excuse the committee from doing that service; if not, 
I shall regret it. 

Mr. MERRIMON. The committee came to the conclusion that only 
about a certain number could be accommodated in the gallery of the 
House. 

Mr. INGALLS. How manyf 
Mr. MERRD:fON. About twelvehundred. Thatwouldalloweach 

member about three tickets, allowing a larger number to certain offi­
cers whom it would be necessary should have some extra tickets, and 
it was thought better to have this matter under the direction of the 
two Committees on Rules. If it should be found that more persons 
could get into the galleries they might direct a larger number to be 
issued; if it should be found that they were too much crowded they 
would regulate that duly. A copy of this resolution was to be referred 
to the House of Representatives and I do not know whether they hav. 
sent their action to this body or not. Those are the considerations 
which move the committee to take this course. 

The PRESIDENT pro tempore. The question is o:B. the amendment 
of the Senator from Maine. 

Mr. HAMLIN. The Senate will note that I do not propose in any 
way or manner to change the final result arrived at; I only ask that 
it shall be done through another channel, that the Senate will not 
impose upon a committee of this body the ministerial duty of dis­
tributing these tickets, but let our Sergeant-at-Arms do that for the 
Senate instead of compelling the committee to do it. 

Mr. MORRILL. As has always been done heretofore. 
Mr. HAMI,IN. Then say so. My friend from Vermont says that 

has always been the way; then let us say that it shall be the way 
now. 

1\Ir. CLAYTON. Let the resolution be reported as proposed to be 
amended. 

The PRESIDENT pro tempore. - The resolution as amended will be 
read. 

The Chief Clerk read the resolution as proposed to be amended, aa 
follows: 

Resolved, That during the counting of the votes for President and Vice-President, 
no persons besides those who now liave the privilege of the floor of the House of 
Representatives shall be admitted to that portion of the Capitol set apart for the use 
of the House and its officers, except upon tickets to be issued by the President of 
the Senate and the Speaker of the House, and that the tickets to be issued und.er 
this resolution shall be distributed equally_ to each Senator and Representative by 
the Sergeants-at-Arms of the Senate and House of Representatives. \ 

Mr. ·MERRIMON. The resolution as reported was agreed to by a 
majority of the committees. It does not impose the duty upon the 
Committee on Rules of distributing, these tickets. They are to be 
distributed under their direction, and the truth is that there will be 
very little embarrassment or trouble to anybody. The tickets will 
be prepared, the Senate's share of them, sent to the President of the 
Senate, the chairman of the Committee on Rules, and he will direct 
the Sergeant-at-Arms or some proper officer to distribute them through 
the mail so that there will be no trouble or embarrassment nnder it 
to anybody. It was thought wise to keep the matter under the direc­
tion of the Committee on Rules, because we may want to increase the 
number if we find there shall be room for additional persons or we 
may want to decrease the number if we find the galleries too much 
crowded. . 

Mr. HAMLIN. Before the Senator sits down I want to put a ques:. 
tion to him, and before doing that I wish to state to the Senate that 
I was unavoidably absent from the meeting of this committee this 
morning, being compelled to attend the meeting of another commit­
tee. I want to know from the Senator whether this includes the gal~ 
lery f It does not say so. 1 

Mr. MERRIMON. 0, yes; this includes the gallery. It embraces 
all that portion of the Capitol that is within the exclusive jurisdic­
tion of the House of Representatives. 

Mr. BLAINE. It does not say so. 
Mr. MERRIMON. Let the resolution be read again. 
The Chief Clerk again read the resolution. 
The PRESIDENT pro tempore. The question is on the amendment 

of the Senator from Maine. • 
Mr. SAULSBURY. I should like to inquire of tbe Senator from · 

North Carolina what part of the Capitol is under the exclusive con­
trol of the House of Representatives, for I confess I do not know. 
This proposition seems to exclude persons not only from the :floor of 
the House and from the gallery, but from every part of the Capitol 
that is under the exclusive control of the House of Representatives: 

Mr. MERRIMON. The Chamber of the House of Representatives; 
and galleries, and the cloak-rooms, and the rooms adjoining that 
Chamber, and perhapsit might also be construed to embrace the com­
mittee-rooms under the direction of the Honse of Representatives . .' 

Mr. HAMLIN. If the Senator will allow me, I think the usual un:;. 
derstanding has been that all south of the Rotunda is under the con­
trol of the House, and that all north of it it~ under the control of the 
Senate; I suppose the Rotunda is a sort of neutral ground where we 
both meet on equal terms. 

1\Ir. SAULSBURY. I am not prepared to vote for exactly that reso: 
lution. There will be a great many persons, doubtless, here from 
various parts of the country, many of whom have never yet seen the 
capital of their country. Under the operation of this resolution, dur­
ing the session of the two Houses in joint convention, they could not 
see a portion of this Capitol when it would not be the least inconven­
ient to the members of the Senate and House of Representatives for 
ili~to~~ I 

Now I am in favor of a resolution which, if not so broad in its terms 
as to enable the people to look down from the galleries upon the two 
Houses in Congress assembled, ought to give them the privilege of 
going to every other part of the Capitol outside, provided it is not 
rnconvenient to the two Houses. In fact, this is a question which 
interests the whole country. We are to ascertain who is to be the 
Chief Executive of this country for the next four years, and it is a 
question in which the people of every portion of-the country feel 
some interest. Let every man have a chance to go into the galleries: 
At least I am democratic enough to be in favor of letting every man 
go into the gallery who can get admission. 

:Mr. MERRIMON. That matter was considered, and the committee 
upon consideration determined that it would be wise to exclude every­
body from the Capitol during the counting of the electoral vote. 
Every American citizen will have the right to come into the Capitol 
as he has to-day; but it was deemed perfectly right and proper that 
Congress should ref?ulate how persons should come into the presence 
of the two Houses sttting in joint assemblage for the purpose of count­
ing the votes. It would not be wise to have disorder there or to put 
things in such condition as that disorder could prevail there. True 
it is that everybody has the right to know what is going on in Con­
gress while this vote is being counted; but everybody cannot be there; 
everybody cannot exercise his right to look upon the count. It is 
therefore deemed wise to allow the representatives of the people to 
have each a certain number of tickets to use as he pleases, inviting 
such of his constituents as he sees proper into the galleries to see the 
vote counted, so that the whole American people, through their repre­
sentatives, shall see what is done there and have the advantage of 
being present. Only a number can be present anyhow, and we could 
not devise any means that was more just than to allow the representa.-
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tives of the people to decide who of the people should be present. 
Three tickets will be issued to each member of the House and each 
Senator, and each will invite whom he pleases to be present. 

Mr. SHERMAN. '!'here does not seem to be any difference of opin­
ion about what ought to be done, but that portion of the resolution 
which speaks of the part of the Capitol under the exclusive jurisdic­
tion of the Honse of Representatives is hot clearly defined. I think 
it ought to be "the south wing" of the Capitol extension. If my 
friend will allow that amendment to be made, I think there will be 
no objection to it. 

Mr. MERRIMON. What does the Senabor suggest f 
:Hr. SHERMAN. I propose to insert instead of the words "that 

portion of the Capitol set apart for the use of the Honse and its offi­
cers" the words "the south wing of the Capitol extension." We 
know exactly what that means. 

Mr. MERRIMON. I understood-and that wa8 the understanding 
of the committee-that those portions of the Capitol that the Honse 
had control of were well ascertained, well defined, and that there will 
be no doubt about that. I will mention, furthermore, that it was not 
deemed wise to put into this resolution all the details the com­
mittee had an understan~ing about, how the tickets shotild be issued 
or what should be put upon them, or that a certain ticket should be 
provided. A portion was set apart for the diplomatic gallery, a por­
tion was set apart for the President, but to the rest of the gallery 
everybody is to be admitted who shall have a ticket. 

.Mr. SHERMAN. My friend does not catch my idea. The Senator 
from Maine says that all south of the Rotunda is under the guardian-
8hip of the Honse of Representatives. That includes the old Hall of 
the House, the place where the statuary is to be found, and might ex­
clude visiting citizens from seein~ the ordinary sights in the Capitol. 
I do not think there is any intentwn to do that, and if the resolution 
is intended simply to protect the place where this ceremony is to go 
on it should be confined to the wing of the Honse and not to other 
portion!! of the Capitol, which ought to be open to the public. 

.Mr. MERRIMON. The wing of the Honse embraces I suppose the 
oorridors around it, and the lobbies. 

Mr. SHERMAN. Yes, it embraces those. 
Mr. MERRIMON. I will mention to the Senator that the police 

force haa been increased by a hundred additional police, who have 
been ordered for the purpose of keeping order through the Capitol 
tmd enablin~ every body to see what may ue seen outside of the Hall of 
Representatives and its galleries. Gentlemen who seem to be very 
familiar with the Honse of Representatives and its appendages thought 
the language of the resolution was the proper language to accomplish 
that purpose. 

Mr. SARGENT. I should like to ask the Senator a question. I 
wish to understand if the words "Members of the House" are nnder­
ltood as including the Delegates f 

Mr. MERRThiON. Yes, sir. 
The PRESIDENT pro tempore. The question is on the amendment 

of the Senator from Maine, [Mr. HAMLL~.] Does the Senator from 
Ohio [Mr. SHEIUIANl suggest an amemlment t 

Mr. SHERMAl.~. 1 will withdraw it for the present. 
The amendment of Mr. HAMLIN was a!ITeed to. 
Mr. SHERMAN. I will now submit the amendment I suggested. 

I do it simply to define the part embraced. If the Senator objects to 
it I do not care anything about it. 

Mr. MERRIM:ON. The purpose of the committee, I say again, was 
8imply to take immediate control and exclusive control of theHallof 
the Honse of Representatives and galleries. 

.llr. SHERMAN. That my amendment will do. That will give the 
whole of that wing to the carryin~ out of that arrangement. I move 
to strike out the words" that portiOn of the Capitol set apart for the 
tl8e of the House and its officers" and insert "the south wing of the 
Capitol extension ;" so as to read : 

That durin~ the connting of the votes for President and Vice-Presitlent, no per­
sons besides mose who now have the privilege of the floor of the House of Repre­
sentatives shall be admitted to the south wing of the Capitol extension, except npon 
tickets to be issued by the President of the Senate and the Speaker of the House, 
and that the tickets to be issued under this resolution shall be distributed equally 
to each Senator and Representative by the Sergeants-at-Arms of the Senate and 
House of Representatives. 

Mr. MERRIMON. I suggest to the Senator from Ohio that that 
excludes persons from the corridors, from the restaurant-rooms, and 
from many places not connected with the Hall of the Honse of Rep­
resentatives at all. 

Mr. SHERMAN. The great trouble is that the words proposed by 
the Senator from North Carolina are indefinite and uncertain. Ac­
cording to the Senator from Maine they would cover all that part of 
the Capitol building lying south of the Rotunda, and would exclude 
the people of the United States who come here to see the Capitol from 
the Old Hall of the Honse and the restaurant and all those places. 
As I propose to amend the resolution I think it confines the operation 
of the rule simply to the Hall in which these proceedings are held. I 
do not want to interfere with a matter of this kind. If the Senator 
desires let him say "the Hall of the Honse of Representatives and the 
galleries," but make it as liberal as possible and let the people roam 
through this building as much as possible. 

Mr. MERRIMON. I concur in that very heartily, but we thought 
we had accomplished that purpose exactly. 

Mr. HAMLIN. And accomplished more. 
Mr. MERRIMON. I wish to say that if this resolution is amended 

we shall have to change the form of it and make it a concurrent reso­
lution so that our action may go to the Honse for concurrence. 

Mr. SHERMAN. That would be better. 
Mr. HAMLIN. Is not this a concurrent resolution f 
Mr. SHERMAN. lt does not purport to be. 
Mr. HAMLIN. It ought to be. It is hardly proper that a resolution 

of this body should say what should be the action at the other end of 
the Capitol. 

Mr. MERRIMON. lf I may state the fact, a resolution like this 
will be reported to the Honse for the concurrence of that body. 

Mr. HAMLIN. This resolution should be changed to a concurrent 
resolution. 

Mr. MERRIMON. I have no objection to that. 
Mr. HAMLIN. It should read, "Resolved by the Senate, the Honse 

concurring." 
Mr. MERRIMON. I submit in that case it would require the ap­

proval of the President. 
Mr. HAMLIN. No; it is a concurrent resolution, not a statute. It 

is simply a concurrent resolution, precisely like the resolution which 
we passed yesterday in reference to the increase temporarily of the 
police force. -

Mr. MERRIMON. I take it that a concurrent resolution, technic­
ally speaking, is a joint resolution, and a joint resolution has the 
force and effect of a statute and must be appr(A"ed by the President. 

Mr. HAMLIN. This is a concurrent resolution which is in the na­
ture of a rule. The President does not w~nt to sign it to give jt effect 
any more than he would have anything to do with the planetary 
system. · 

Mr. SHERMAN. It falls within the nature of a rule. 
Mr. MERRIMON. So it does; but the Constitution provides that 

every resolution which requires the concurrence of both Houses shall 
have the approval of the President. I have no objection myself per­
sonally to any course that the Senate see proper to take. I presented 
the result of the deliberation of the two committees and I was in­
structed to report this result. I have done so and explained the 
ground upon which they acted, and I am content now to take such 
course as the Senate may see fit. 

The PRESIDENT pro tempore. The qnet:Jtion is on the amendment 
of the Senator from Ohio, to sprike out the words "that portion of 
the Capitol set apart for the use of the Honse and its officers" and 
insert "the south wing of the Capitol extension." 

The amendment was agreed to. 
:Mr. HAMLIN. I move to amend by prefixing the concurrent 

form to the resolution, so as to read: 
Resolved by the Senate, (the House of Representatives concurring.) 

· The amendment was agreed to. 
The resolution, as amended, was a~eed to. 
Mr. MERRIMON subsequently sa1d: On scrutinizing the resolu­

tion which has just passedtheSenateregnlating them~er of issu­
ing tickets on the counting of the electoral votes, I find it does not 
execute the purpose contemplated at all. On consultation with the 
Senator from Maine, [Mr . .HA.MLIN,] who had given the matter consid­
erable consideration, he is content if the Senate shall consent to an 
amendment that I desire to offer. I move to reconsider the vote by 
which the resolution was adopted. 

The motion to reconsider was agreed to. 
Mr. MERRIMON. I move to amend the resolution as amended by 

striking out all after the words ''Speaker of the House" where they 
occur last in the resolution, and inserting what I send to the Cle1·k's 
desk. 

The PRESIDING OFFICER, (Mr. CLAYTON· in the chair.) The 
amendment will be reported. 

The CHIEF CLERK. I tis proposed to amend the resolution by striking 
out the following words: 

And tha.t the tickets to be lssued nnder this resolution shall be distributed equally 
to each Senator and Representative by the Sergeants-at-Arms of the Senate and 
House of Representatives. 

• And insert in lieu of those words the following: 
And the tickets, as assigned by the Committee& on Rules of the Senate and House 

of Representatives to be issued to Senators and Representatives and others, ehall 
be distributed by the Sergeants-at-Arms of the Senate and Honse of Representa­
tives. 

So as to read, if amended: 
Resolved by the Senate, (the HO'U8e of lle.rn'eaentati.TJe8 concurring,) That during the 

connting of the votes for President and Vice-President no persons besides those 
who now have the privilege of the floor of the House of Representatives shall be 
admitted to the south wing of the Capitol extension, except upon tickets to be 
issued by the President of- the Senate and Speaker of the House; and the tickets 
as assigned by the Committees on Rules of the Senate and Honse of Represent&-_ 
tives to be issued to Senators and Representatives and others shall be distributed 
by the Sergeants-at-Arms of the Senate and House of Representatives. 

Mr. MERRIMON. I will just make one remark. If the resolution 
stands aa it was :first adopted it would exclude the judges of the Su­
preme Court, the President, the General of the Army, and many other 
persons who ought to have tickets, from having tickets at all. The 
object of this amendment is to obviate that difficulty. 

Mr. ALLISON. Under this resolution how are the tickets dis­
tributed, equally to the Senate and the Honse f 
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Mr. MERRIMON. Yes, sir; and to certain other persons who are 

embraced as well, the judges of the Supreme Court, Cabinet officers, 
and generals of the Army. 

Mr. WINDOM. Are not those officials entitled to the floor now f 
Mr. MERRIMON. They are entitled to the floor; but their fami­

lies would not be entitled to the benefit of the gallery unless this 
amendment should be adopted. 

Mr. WINDOM. I did not understand the argument of the Sena­
tor. 

Mr. DAWES. Is it the understanding of the Senator from North 
Carolina that the tickets distributed among Senators and Representa­
tives are to be distributed equally f 

Mr. MERRIMON. Yes, sir. 
Mr. DAWES. I did not hear that in the amendment. 
Mr. ALLISON. I ask that the proposition as it will stand as amend-

ed be read again. 
The PRESIDING OFFICER. It will be reported. 
The Chief Clerk read the resolution as proposed to be amended. 
The amendment was agreed to. 
The resolution, as amended, was agreed to. 

sage, announcing his approval of the act to provide for counting 
the electoral vote, have instructed me to report it with an amend­
ment. The amendment restricts the number to 2,500. I ask the 
present consideration of the resolution. 

The PRESIDENT pro ten-,pore. The resolution will be reported. 
The CHIEF CLERK. The resolution as referred to the committee is 

in the following words: 
BesoZ?Jed, That 10,000 additional copies of the message of the President of the 

United States announcing his approval of the act to provide for and regnlate the 
co~tin~r()f votes for President and Vi~President, and the decision of q_uestion.a 
ansmg thereon, for the term commencmg .March 4, A. D. 1877, be printed for the 
~~b~~ . 

The committee report to strike out "10,000" and insert '' 2,500~" 
l!r. THURMAN. Instead of 10,000 copies f 
1\Ir. ANTHONY. Yes, sir. 
1\Ir. THURMAN. I hope the amendment will not be agreed to. 
Mr. SHERMAN. My colleague will remember that that message 

has been published in every newspaper in the United States; it has 
been published in every newspaper in Ohio. 

Mr. MERRIMON. What is that f 
Mr. SHERMAN. The President's short message approving tfie 

REPORTS OF COMMITTEES. electoral bill. I have no doubt a million copies by this time havQ 
~r. WINDOM . . I am instructed: by the Committee on Appropri- been printed, and it is merely a waste of the public money t.o print 

at10ns, to whom was referred the bill (H. R. No. 4473) for the relief of it at all in this form. I do not see any use in printing it; everybody 
the destitute poor of the District of Columbia, to report it baok and has read it. It is short and will not occupy more than a page of th~ 
recommend its passage. I ask unanimous consent for its present con- CONGRESSIONAL RECORD; yet you cannot send it out without paying 
sideration. . ~cent postage on it; and, as it has been printed in every newspaper 

The PRESIDENT pro tempare. Is there objection to the present m the United States, I think the printing of 2,500 copies is a. useless 
consideration of the bill f expenditure, but it will not cost much. 

Mr. COCKRELL. I object, and ask that it be placed on the Cal- The amendment was agreed to. 
endar. . The resolution, a.s amended, was agreed to; there being on a divi-

The PRESIDENT pro tempo're. Objection being made, the bill will s10n-ayes 27, noes 14. 
go over. 

Mr. CRAGIN, from the Committee on Naval Affairs, to whom was 
l'eferred the bill (S. No. 987) for the transfer of Paymaster Robert 
Burton Rodney from the retired list to the active list of the Navy, 
reported adversely thereon; and the bill was postponed indefinitely. 

He also, from the same committee, to whom was referred the bill 
(S. No. 9tll) for the better protection of life and property at sea 
reported adversely thereon ; and the bill was postponed indefinitely. 

He also, from the same committee, to whom was referred the bill 
(S: No. 1028) for ~he relief of William Talbert, of Washington, Dis­
tnct of Columb1a, reported adversely thereon; and the bill was 
postponed indefinitely. 

He also, from the same committee, to whom was referred the bill 
(H. R. No. 1574) to provide for the repeal of all laws authorizing the 
appointment of civil engineers in the Navy, &c., reported adversely 
thereon; and the bill was postponed indefinitely. 

Mr. JOHNSTON, from the Committee on Revolutionary Claims, to 
whom was referred the petition of the heirs of Harriet de la Palm 
Baker, praying compensation for certain services rendered by their 
ancestor in. the revolu~onary war, submitted an adverse report 
thereon ; which was ordered to be printed ; and he asked to be dis­
charged from its further consideration; which was agreed to. 

Mr. COCKRELL, from the Committee on Claims, to whom was re­
ferred the bill (H. R. No. 3489) for the relief of Captain Samuel 
Adams, reported adversely thereon; and the bill was postponed in­
definitely. 

He also, from the same committee, to whom wa.a referred the bill 
(S. N?· .1127) ~or the relief of J. ;s. McCullough, l.Irs. L. S. Fountain, 
(admm1stratnxof JamesFountam) and JohnHowzo, surviving part­
ner of the firm of Howzo & Hendricks, reported it with amendments 
and submitted a report thereon; which was ordered to be printed. ' 

Mr. COCKRELL. I am also directed by the same committee to 
whom was referred the petition of Obadiah B. Latham and Oli~er 
S. Latham, praying payment of balance alleged to be due them as 
contractors for the construction of the United States custom-houses 
at Buffalo and Oswego, New York, in compliance with the request of 
the claimants, to report back the papers to the Senate, and ask that 
the committee be discharged from the further consideration of the 
case without any prejudice to the claimants. The ca.se was not con­
sidex:ed at all; t~ere was. no time to act upon it at this session, and 
we sunplyreport It back m order that the committee may be relieved 
from its further consideration. 

The PRE~IpEN'F P':O ternpm·e. The. committee will be discharged 
and the petition will lie ou the table, if there be no objection. 

?t!r. CLAYTON, from the Committee on Indian Affairs, to whom 
was recommitted the bill (S. No.1142) to authorize and empower the 
Secretary of the Interior to adjust and settle the account of the Kas­
kaskia, Peoria., Piankesha.w, and Wea Indians, reported it with 
amendments. 

Mr. WRIG~T, from the Committee on Claims, to whom was re­
ferred the bill (H. R. No. 49-2) for the relief of William G. Ford of 
Tennessee, administrator of John G. Robinson, deceased, submitted 
~ adverse report t~ereon; which was ordered to be printed, and the 
bill was postponed mdefinitely. 

PRESIDE..."'T'S MESSAGE ON ELECTORAL BILL. 

Mr. AN:THONY.. The Committee on Printing, to whom was referred 
a resolutiOn to pnnt 10,000 additional copies of the President's mf:)S-

ADVANCEMENT L>q THE NAVY. 
Mr. A..t"'iTHONY. I am directed by the Committee on Naval Affairs 

to whom was referred the bill (S. No. 1068) to repeal certain portion~ 
of the Revised Statutes of the United States relative to advancement 
in the Navy, to report it without amendment; and I ask for its present 
consideration. -.; 

By unanimous consent, the Senate, as in Committee of the Whole~ 
proceded to consider the bill. ' 

Mr. WRIGHT. I should like to have the Senator from Rhode 
Island explain the bill. 

Mr. ANTHONY. The present provision of law authorizes the 
President to nominat~to the Senate for advancement in his grade any 
officer of the Navy thirty numbers for extraordinary heroism in the 
late war.. The tim~ has come when all the officers who ma.nifeste<J 
extraordmary herOism have been rewarded, and some who did not~ 
and the opinion of the committee is that such applications should 
cease. 

Mr. BOUTWELL. What is the section' 
Mr. ANTHONY. Section 1506. 
Mr. BOGY. I should like to know what is section 1506. I could 

not hear the Senator fiom Rhode Island. ~ 
Mr. SARGENT. AB the Senator from Rhode Island has said afte~ 

the close of the war and with a desire to reward persons who had 
been exceptionally gallant in battle, Congress made a. provision that 
naval officers might be advanced not to exceed thirty numbers pro.+ 
vided they had shown such exceptional heroism. A good many years 
hav~ elapsed since that time .. Quite anum ber of persons, by the reg..: 
ulatiOn of boards and otherWise and on the recommendation of th6 
executive officers, have been advanced. Perhaps some oases hav6 
happened where persons not strictly coming within this definition 
have had the benefit of this statute. The committee have had ca.sea 
of that lqnd before them for quite a long while and have almost uni~ 
formly reported against them. Occasionally ca-ses still come up very 
do~btful. in propriety.. P?rsons take ad vantage of the statute~ urge 
their olauns and to brmg influences to bear upon the committees an4 
the executive .department, which ought .not to be favorably consid~ 
ered. ~o avOid annoyance ~ the executive ?-epa.rtment in such cas~ 
and gomg before the comnuttee, as there 1s very little more that; 
o~ght.to b~ ~one, and perhaps nothing more ought to be done in this 
direction, It lB proposed that the law be repealed. It was intended 
for temporary operation, and it has perhaps performed all the benefi­
cial results ever anticipated from it. 

Mr. BOGY. Does this bill come from a committee f 
Mr. SARGENT. It comes from the Committee on Naval A.ffair8. 
1\Ir. BOUTWELL. In reading this section of the statute it does not 

appear to have had special reference to the late war. It says: ' ~ 
Any officer of theN avy may, by and with the advice and consent of the Senate 

be advanced, not exceeding thirty numbers in rank, for eminent and oonspicuo~ 
conduct in battle or extraordinary heroism. 

It seems to me that is a section of law that ought to stand. I sub­
mit it is no reason for the repeal of the law to say that the Secretary 
of the Navy or the President or the Senate may be importuned for 
advan~ement by those who are not entitled to advancement or by 
the friends of such persons. It does seem to me that if we are to 
have a Navy there should be an opportunity for rewarding the per­
sons by making them conspicuous among their associates and before 
the country for unusual courage in battle or extraordinary heroism 
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under other circumstances that might occur in time of peace, as dis­
aster to a vessel or crews or individual m:en in danger who might be 
rescued by the extraordinary heroism of officers of the Navy. !shall 
feel compelled for one to vote against its repeal. 

Mr. LOGAN. What is the proposition, to repeal that section f 
Mr. BOUTWELL. The proposition is to repeal the section which 

reads thus: 
I Any officer of the Navy may, by and with the advice and consent of the Senate, 
be advanced, not exceeding thirty numbers in rank, for eminent and conspicuous 
conducli in battle or extraordinary heroism. 

It does not relate to the late war. 
Mr. LOGAN. The repeal of this section then leaves it in the hands 

of the Secretary of the Navy to make this advancement without the 
consent of the Senate f 

Mr. ANTHONY. No. 
Mr. LOGAN. What is it then Y 
Mr. SARGENT. It simply takes away the power. This act was 

pa-ssed April21, 1864. It was passed in view of the war in which we 
were then engaged, and because some persons had shown exceptional 
gallantry. There was no other occa.aion to display exceptional gal­
lantry except in that war; and if we allow the statute to remain in 
time of peace the effect will be to cause all the naval officers who 
might consider that they had rendered something a little out of the 
line of ordinary duty to try to get above each other, to emulate the 
example of persons at English fairs climbing a greased pole, where 
each is trying to pull down the other and climb over him, and it tends 
to demoralize the service very much more than it would to repeal a 
law which gives exceptional advancement for such conduct. 

It is not the policy of the Navy or of the country in time of peace 
that such a statute should exist. It was passed for the exceptional 
purpose of rewarding persons who during the late war had shown 
unexampled gallantry or rendered unequaled service to the country. 
The date of the statute and the time at which it was passed show 
that that was its whole object. It has. worked all the results that it 
was intended to work, and now it is applied, or attempted to be ap­
plied, to cases which would not commend themselves I think to the 
favor of the Senate. 

It is not a mere question of avoiding annoyance to the executive 
officers or to Congress, but such things do slip through and there are 
some persons who avail themselves of opportunities of getting undue 
influence. It has been my observation that some persons not entitled 
to advancement are placed in advance of those entitled to rank which 
others have succeeded in getting over their heads, and thus getting 
far advanced on the lists to the prejudice of others who should not 
have been disturbed. It simply encourages lobbying on the part of 
naval officers in Washington in order to get this exceptional advan­
tage. We not only advance by the act of advancement, but some­
body else must be degraded, and to have a shifting naval list like 
that is injurious to the interests of the service. It creates jealom~y 
among the officers; it creates a sense of injustice among those over 
whose heads men are advanced. The result of the law in my judg­
ment has been di8astrous so far as the operations of the last two or 
three years are concerned, and I think we ought to terminate a con­
dition of things not calculated to benefit the Navy and strive to in­
crease the self-respect and the sense of justice among the officers. 

Mr. THURMAN. I call for the regular order. 
Mr. SARGENT. I hope the vote will be allowed to be taken on 

this bill. 
The PRESIDENT pro tempore. The Chair will lay before the Sen­

ate the unfinished business. 
Mr. THURMAN. I will yield to further morning business. 

BILL INTRODUCED. 

Mr. PATTERSON asked, and by unanimous consent obtained, leave 
to introduce a bill (S. No. 1208) for the relief of William 'falbert, of 
W a.shington, District of Columbia; which was read twice by its title, 
and referred to the Committee on Naval Affairs. 

THE OSAGE INDIANS. 

Mr. BOGY. I desire to offer an amendment to the bill (H. R. No. 
4452) making appropriations for the current and contingent expenses 
of the Indian Department and for fulfilling treaty stipulations with 
various Indian tribes, for the year ending June 30, 1878, and for other 
purposes. This amendment was handed to me by the delegation of 
the Osage Indians, and I think is a most important amendment. 
Attaching great importance to it, I shall read it to the Senate: 
1 Strike out aJl after and including the words "of which amount," in line 726, page 
30, down to and including the words "per capita," in line 727, page 30, and insert 
the following: 
) And that no expenditure of any of the foregoing sums appropriated for the Osage 
Indians shall be expended except for such objects and in such amounts as the Osage 
national council shall, with the approval of the Secretary of the Interior, direct, and 
the proper officers are hereby authorized and directed to execute the resolution 
passed on the 26th of June, 1873, by the Osa"'e national council and approved by 
the CoiiUDissioner of Indian .A.ffa.irs on the 8th of July, 1874, for the payment of the 
balance of the debt as fixed and limited by said resolution out of the proceeds of 
the sales of the Osage lands now in the custody of the Unitecl States: Prouided, 
The authorized authorities of the Osage Nation request the payment of the same: 
And provided further, That the agent of the Osa"'e Indians shall not retain or ap­
point 11!1Y person as an employe of his agency otli:er than persons belongin~ to the 
Osage Nation except for sufficient reason, to be first certified to the Comnussioner 
of fudian Aifa.irs and approved by ~· 

The object of the amendment I will state. The Osage Indians have 
made some progress in civilization. A large proportion of their money 
which has heretofore been appropriated has been wasted. Within 
the last few years perhaps more than a million of dollars have been 
appropriated, and there is nothing to show for that la.l'ge amount. 
While they desire hereafter that these expenditures shallbemade by 
the Secretary of the Interior, they also wish to be consulted. I think 
it a most important step in the way of progress toward their eleva­
tion, and will ~ve to them great protection from the rapacity and 
robbery to which they have heretofore been subjected. 

I will state that the delegation now in the city, at whose head is the 
chief (governor) of the tribe, are intelligent men. The chief himself 
is an educated man, speaks good English, and is civilized and of very 
fine intelligence, and known to be a man of character and standing 
at home. I look upon this matter as very important. It is an object 
which I have been trying to accomplish for some years as the only 
way to secure some ·protection from misapplication of the money 
which is annually appropriated by Government for their benefit, and 
which has always been shamefully wa.sted. 

There is another object. There is a claim pending against those 
Indians in favor of two persons named Vann and Adair. It has been 
pending against the Indians for a long time. They admit the claim 
to be legitimate, but they wish to be consulted as to the amount. They 
are fearful that it may be allowed without being consulted. They 
therefore pray that the Secretary of the Interior shall be authorized 
to pass upon this claim subject to their approval, and I think this 
should be done. They are anxious that the claim should be paid. 
They admit that they are indebted to these persom~, who rendered 
very great service at a most critical time, and by which a very large 
sum of money ~as saved to them. Therefore, while they are willing 
that the Secretary of the Interior should pass upon this claim and 
make an allowance, they desire to be consulted as to the amount which 
may be allowed. As the matter stands now, it is competent for the 
Secretary to allow it at any time and pay it out of the Indian fund. 
I move that this amendment be printed and referred to the Commit­
tee on Appropriations. 

The motion was agreed to. 

MESSAGE FROM THE HOUSE. 

A message from the House of Representatives, by Mr. GEORGE M. 
ADAMs, its Clerk, announced that the House had concurred in the 
resolution of the Senate providing for the appointment of special 
police at the Capitol to serve during the canvassing of the votes for 
President and Vice-President; and also in the resolution of the Senate 
relative to admissions to the south wing of the Capitol extension dur­
ing the counting of the votes for President and Vice-President. 

The message further announced that the House bad agreed to the 
amendments of the Senate to the bill (H. R. No. 1558) to remove the 
political disabilities of Robert Ransom, of Virginia; and the bill (H. 
R. No. 2736) to remove the political disabilities of N.H. VanZandt, 
of Virginia. 

CHANGE OF REFERENCE. 

Mr. WINDOM. I wish to make a change of reference of a bill 
referred by mistake. House bill No. 4554 for the support of the gov­
ernment of the District of Columbia for the fiscal year ending J nne 
30, 1878, and for other purposes, was referred by order of the Senate 
last evening to the Committee on Appropriations. I think it was in­
tended to have gone to the Committee on the District of Columbia. 
I move that the Committee on Appropriations be dischar~ed from its 
further consideration and that it be referred to the Comnnttee on the 
District of Columbia. 

The motion was agreed to. 
PACIFIC RAILROAD ACTS. 

The Senate, a.a in Committee of the Whole, resumed the considera­
tion of the bill (S. No. 984) to alter and amend the act entitled "An 
act to aid in the construction of a railroad and telegraph line from 
the Missouri River to the Pacific Ocean, and to secure to the Gov­
ernment the use of the same for postal, military, and other purposes," 
approved July 1, 186:2, and also to alter and amend the act of Con­
gress approved July 2, 1864, in amendment of said first-named act. 

Mr. WEST. Mr. President, the argument of the Senator from Ohio 
[Mr. THuRMAN] yesterday was interrupted somewhat toward its con­
clusion by proceedings of which the Senate is cognizant. I under­
stand from him that he scarcely had the opportunity to make a.n ex­
planation in regard to one of the sections of the bill of the Commit­
tee on the J ndiciary such as he desired, and I yield to him now to give 
him that opportunity, but shall claim the floor at the conclusion of 
his remarks. 

Mr. THURMAN. Mr. President, I do not want to trespass upon the 
politeness of the S~nator from Louisiana too much, and therefore I 
sha.ll speak very briefly. I beg the attention of Senators to what I 
shall say, and I shall take very little time about it. I am induced to 
speak because I find by conversation with some Senators that the 
statement made by me yesterday was misunderstood, and it is impor­
tant that that misunderstanding should be removed. I was under­
stood as sayin~ that the Judiciary Committee bill takes 25 per cent. 
of the net ear rungs of these railroad companies and pn ts that 25 per cent. 
in a sinking fund. I did not intend to make any such statement as 
that. The bill does not take 25 per cent. of the net earnings of the roads 
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for a. ijinkin~ fund but a. much less per cent. than 25 per cent. To un­
derstand th1s, it is necessary to advert to the provision of the exist­
ing law. Under the law as it now stands each company is to pay to 
the Government ~nnnally 5 per cent. upon its net earnings and that 
money thns paid, to wit, 5 per cent., is applied by the Government 
immediately toward re-imlmrsing the Government for the interest 
which the Government paid for these companieM on the bonds it has 
loaned them, and thereby saves the Government from the loss of in­
terest upon so much of the money which it has paid for these compa­
nies. In the same way as the law now stands it authorizes the Gov­
ernment to retain one-half of the transportation account, as it is called, 
that is, the account which these companies have from year to year 
against the Government for services rendered to it in the transporta­
tion of soldiers and munitions of war and property of all kinds, and 
one-half of the transportation account is also presently applicable to 
the re-imbursement of the Government for the interest which it pays 
annually for the companies. 

The bill now under consideration does not alter those provisions of 
law in the slightest degree. To take that 5 per cent. and the one­
half of the transportation account, which under existing law is im­
mediately applicable to re-imburse the Government for the interest it 
pays for these companies, would be to make the Government lose in­
terest upon the amount of those two sums from now until the maturity 
of the bonds in 1898, a period of twenty-one years. So this bill does 
no such thing as that, but it preserves those two provisions of the 
existing law, and then requires that in addition to those payments 
such further payments shall be made to be credited to a sinking fund 
as with those payments now provided for by existing law will make 
25 per cent. of the net earnings of the companies, with a proviso in 
effect that with respect to the Union Pacific they shall not in any 
year be required to pay more than $1,500,000, counting the money 
which is immediately applicable to refund the Government, its pay­
ment of interest, and also the amount which has to go into the sink­
ing fund. I can make this very clear to everybody's comprehension, 
who will listen to me, in one moment. Let ns take the Central Pacific 
Company and suppose its earnings to be in round numbers what they 
have been for some years, $8,000,000, 25 per cent. of that would be 
$2,000,000. 

Mr. WEST. If I do not interrupt the Senator, he certainly includes 
in that amount the total earnings of the entire length of the Central 
Pacific Railroad, only two-thirds of which has ever been subsidized 
by the Government. 

Mr. THURMAN. It will answer for my illustration. 
Mr. WEST. I only want to take exception to that statement. 
Mr. THURMAN. I am not going intothemootedquestion whether 

or not it is 5 per cent. of the entire earnings of the company or 5 
per cent. only of the earnings of that portion of the road which is 
bonded and subsidized. 

Mr. WEST. This is for illustration, I understand T 
lli. THURMAN. For illustration, and it will answer just as welt 

npon either interpretation of the charter, suppose the net earnings 
of the Central Pacific to be $8,000,000, 25 per cent. of that would be 
$2,000,000. Now we do not require the company to pay $2,000,000 
into the Treasury ; we require it in a case like that only to pay one 
million and a. half of dollars. How ate those one million and a half 
of dollars to be paid T What elements compose it f In the first place 
there would be $400,000 in 5 per cent. on its net earnings, which 
$400,000 would be applied under our bill just as it is under the pres­
ent law, to the immediate re-imbursement of the Government of so 
much interest paid by it for the Government. Then there would be 
another half of the transportation account which, under the exist.ing 
1\tw, is also immediately applicable to the payment of the interest. 
That is $240,000. I only take that for convenience, because that will 
make just exactly 3 per cent. Then yon would have 8 per cent. of its 
net earnings which that company, under existing law, is required to 
pay and which is immediately applicable by the Government to re-im­
burse itself the interest it has paid for the company. That would take 
8 percent. of its earnings. Now we require the company to pay 17 per 
cent. more for a sinking fund, making 25 per cent. which would be in 
the case supposed $860,000 which the company would have to pay. 
In this $8o0,000 is included half the transportation account for the 
Government which under the existing law is to be paid over to the 
Government. It may all be ca1lcd as part of its net earnings. It is 
no use to distinguish them at all. So you see that the bill of the 
Judiciary Committee leaves the law to stand, so far a-s that law re­
quires payment, which would go to the re-imbursement of the Gov­
ernment for interest paid by it, and it saves the Government from 
loss of interest upon just that money for the twenty-one years or the 
twenty-two years that these bonds have yet to run, and that the 
amount of their net earnings which we take from them out of which 
to create a sinking fund would not in all probability in respect of any 
one of those companies amount to more than 17 per cent. of their net 
earnings. I hope that that explanation makes the provisions of the 
bill perfectly clear and corrects the misapprehension that I created 
yesterday in the haste of speaking by perhaps an unguarded expres­
sion. 

Now, 'Mr. President, one word more before the Senator from Lou­
isiana proceeds. My colleague [Mr. SHERMAN] suggested an amend­
ment which I think on reflection he will hardly press, because the 
effect of it would be to deprive the Government of the right to apply 

the 5 per cent. which it is now entitled to receive and immediately 
apply, and the half-transportation account which it is now entitled 
to retain and immediately apply to re-imburse itself. His amendment 
would transfer that 5 per cent. and that half-transportation account 
to the sinking fund, and would thereby deprive the Government of 
interest upon just the amount of those two snms for twenty-one years. 
Of course my colleague did not intend that, and I do not think he will 
press the amendment. 

One word upon the funding scheme of the Railroad Committee's 
bill. I said yesterday that that postponed the payment of this debt 
indefinitely. A Senator said to me, "You are mistaken, because it 
provides for a. sinking fund by an accumulation of interest, interest 
compounded, and it would take but a small sum of compounded 
interest to pay off the national debt in a very short period of time, 
especially if yon are to add the principal of tha.t sum every year, as 
the Railroad Committee bill proposes." But, Mr. President, of all 
the curious devices that ever I have seen for paying a debt, with 
~reat respect to that committee, their plan is the most curious. There 
IB an old play that has amused many of us in reading and also in 
seeingitacted,called "ANewWaytoPayOld Debts," but the author 
of that play never in his fertile imagination conceived so fine a way to 
pay old debts as I humbly submit is this plan of a. sinking fund, accord­
ing to the bill of the Ra,ilroad Committee. How is it f I shall speak 
but a. few minutes longer in order to show yon. We pay for these 
railroad companies in interest over $3,000,000 every year, and we get 
no interest upon the amount which we thus pay; and, unless my inter­
pretation of the law should be incorrect, when the final settlement 
comes a.t the maturity of the bonds, then we shall be entitled to tha.t 
interest upon these installments of interest paid by us for the time 
they were paid respectively; but that is a mooted question. I am 
free to say it is not a question perfectly free from doubt; but at all 
events, whether I am right or whether I a.m wrong in that, for twenty­
one years we get no interest upon these $3,000,000 which we each 
year pay. The Railroad Committee bill says to the Government, 
"You pay for us $3,000,000 in this year of grace 1877, and we will pay 
yon no interest upon the $3,000,000 which yon thus pay, but we will 
make a partial payment of that sum; we will pay one million and a 
half of dollars, and you shall put that to our credit in the Treasury 
and allow us compound interest upon it every six months, and thns 
by that kind of computa.tiorr we will have paid off our debt by the 
time the twenty-one years have expired." I think very likely you 
would, but of all the ways of paying a. debt that ever I saw in my 
life, the idea that you shall take the principal of a debt and compute 
no interest on it, and take each partial payment and put compound 
interest on that- I say of all the modes of paying debts that ever I 
have seen that is the most novel and to me the most frightful. I have 
said all that I desired to say. 

Mr. WEST. Mr. President, I approach the consideration of this 
subject with both embarrassment and anxiety: anxiety that legisla­
tion involving so large an amount shall be wise and judicious, main­
taining the interests of the Government, and, in the language of one 
of the statutes itself, "having due regard for the rights of the com­
panies" affected; embarrassment that within my experience this is 
the first occasion where two committees of this body have been in­
trusted with the consideration of a similar and indeed the same sub­
ject, and reported diametrically diverse propositions on a funda­
mental principle, as I shall proceed to show. The real features of 
this bill, the real results to be attained by the adoption of either one 
or the other projects, differ but little ; and as much money will accrue 
to the credit of these companies for the liquidation of their indebted­
ness to the Government of the United States by one bill almost as by 
the other, I ani also somewhat diffident of being assigned by virtue 
of my position on this committee the laboring oar in maintaining a 
cause both of law and fact against that committee which stands pre­
eminent in the existence of this body for its legal acumen and opin­
ion. In what I shall say I shall ask the consideration of the Senate 
more to the authorities I shall offer than to any original ideas I may 
myself advance. If I controvert the attitude and position taken by 
the Judiciary Committee of to-day, I shall find myself sustained by 
a preceding opinion of that same committee diametrically opposite to 
what they now recommend. If I controvert the position assumed by 
the Law Committee of this body, I shall be sustained by the opinion 
of the highest tribunal in the land, that tribunal to which this nation 
now appeals for secur~ty in its hour of distress and tribulation: the 
Supreme Court of the United States. Not to me will I ask Senators 
to liSten, but I ask them to listen to the edicts and mandates of the 
highest court in the land, which I contend has virtually decided this 
question. . 

No remark that foil from the Senator from Ohio perhaps had as 
much weight with all of us a-s when he said we should approach the 
consideration of this subject with extreme care; that if we ventured 
upon either its consideration or to vote upon it without due reflection, 
ample time to think and to examine, we might commit a very grave 
error. What were his words f Speaking of the disposition and action 
of the Committee on Railroads, he says: 

I know their ability; I know their disposition to see that justice is done to the 
Government; but I know another thing, that this subject is one that re9.uires long 
and careful study, and that he who unaertakes to frame a bill upon it Without long 
and careful study, and without fam:ili:l.rity with all its details, will necessarily fall 
into some error like this. 
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To that opinion, Mr. President, there can be no dissent, and al­
though in the agitation of the moment the Senate is little disposed 
to give its attention to the remarks that may be submitted to it by 
either one Senator or the other, yet before we vote upon this question 
we should consider with ourselves how far we are rightfully protect­
ing the interests of the Government of the United States, and whether 
we are not, by the very action that is recommended by the Commit­
tee on the Judiciary, actually imperiling the whole of this debt, ab­
solutely putting it beyond the power of the Government of the 
United States ever to be refunded one single dollar of this $150,000,000 
that will be owing to us by these companies. 

It was the conclusion at which the Committee on Railroads arrived 
that the legislation which they recommended was the only legislation 
that would enable the Government to recover this money; that if the 
bill of the Committee on theJ udiciary wa-s passed the companies must 
be compelled to resist its being put into effect, and if the decision 
was adverse to the Government-which we had reason to believe it 
would be from the pregnant outgivings of the Supreme Court-that 
this money would be irrecoverably lost by improvident legislation. 

The two bills, the one of the Judiciary Committee and the other of 
the Committee on Railroads, differ in these respects : The first pro­
vides a measure of forcing the companies against their will to create 
a sinking fund for the payment of indebtedness not yet due; the 
second proceeds on the principle of procuring the companies volun­
tarily to agree to provide such sinking fund. That is the fun dam en t­
al difference between the bills of the two committees, although in 
absolute and actual fact the amounts to be paid by the different proc­
esses differ, as I shall show, very little. Now, there are some princi­
ples of law that cover this matter which I desire to refer to somewhat 
briefly. 

There is a vast difference between a franchise granted by a State 
or by the Uniteq States to a corporation simply for corporate pur­
poses, to enable it to act as a corporate body, or a simple grant of a 
right of way and right to build and use a railroad or other work of 
internal improvement, where the only benefit to the granting power 
is the general benefit to the public, and the case of such grants to a 
corporation created or assisted for the express purpose of benefiting 
the granting power. In the first case the grants are for the sole ben­
efit of the corporation, and, under all the decisions, the acts contain­
ing the grant are to be construed strictly against the grantee. But 
in the second case two elements enter: one, that of the franchise to 
act as a corporation or to use a right of way or other substantial 
right granted, and the other a contract in which, in consideration of 
the franchises and rights conferred upon the grantee, it agrees to do. 
certain acts and perform certain services for the benefit of the 
grantor. In granting the franchises the Congress of the United 
States or the State Legislature acts as a sovereign power. In so 
far as the acts are contracts, the sovereign power is relinquished and 
the sovereign becomes a contractor, puts itself on a par with its sub­
ject, becomes a party to the agreement, and is bound by the same 
rules of law and is subject to the same duties and obligations as the 
other party to the contract. 

There is something pertinent to that proposition, Mr. President, in 
an opinion that I hold in my hand delivered by Mr. Justice Grier, the 
predecessor of Justice Strong on the Supreme Bench, in a case inN ew 
Jersey. 'fhe justice, in alluding to the sovereignty of the United 
States and its exercise in like premises, uses this language: 

The Government of the United States, though limited in its powers, is snpr~me 
in its sphere of action. Bnt its rights as a sovereign and its prerogatives as such 
are co-extensive with the functions of ~overnment committed to them, and extend 
no fnrtller. Its position as to prerogative is anomalous, owing to our peculiar in­
stitutions. 

* * * 
In the mere exercise of a corporate ri~ht the Government of the United States 

cannot claim the prerogatives or immnmties of a sovereign. She cannot compel a 
mortgagee to the hopeless remedy of a petition to Congress to redeem. 

That is what this bill does most assuredly. It compels the first 
mortgagees, holding the first lien upon the property of these com­
panies, to depend upon such subsequent action of Congress as it may 
seem wise and judicious to adopt to re-imburse them their money. 

Thus-
The justice continues to say-

when the Government of the United States becomes a partner in a trading cor­
poration-

I I shall contend, :Ur. President, that the Government of the United 
States did enter into partnership with these railroad companies to 
build the railroad for the benefit and interest of the Government of 
the United States, and the Government thereby became a partner un­
der limitations in a trading corporation" such as the United States 
Bank, it divested itself so far as concerned the transactions of that 
company of its sovereign character, and took that of a citizen." 

The cases that have been cited by the Judiciary Committee in sup­
port of their view of the law in this case have no analogy whatever 
to the circumstances attending the organization and the existence of 
these companies. There never has been an instance, either in State 
or national legislation within my knowledge, where the Government 
became a partner in a railroad company until this one, and every case 
that they cite is a case outside of the interests of the Government 
and where the Government has intervened to adjudicate between two 
confiicting interests, in which the sovereign power had no concern. 

There is not one of the cases that is cited by the Committee on the 
Judiciary that baa such elements in the organization of the com­
panies as those I have mentioned. 

Now, Mr. President, I desire to show the gain and advantage de­
rived from the construction of this road. I desire to show that it i\1 
admitted by the courts that have adjudicated this question that such 
was the fact, and to maintain the proposition that I have laid down 
that the Government became a copartner in these roads and so has 
abandoned its rights of sovereignty. 

Bnt these acts of 1862 and 1864-

Says the Court of Claims in its decision of what is known as the 
Union Pacific Railroad case-
contain something more than provisions to create a corporation and confer upon it 
franchises and grants. The statutes really embody both a charter and a compact. 
As to those provisions which create the corporation, which limit its rights and fran. 
chises, which prescribe its obligations to the public, and confer grants and benefits 
upon it, the statutes are nothiilg more than a charter; bnt a.s to those provisions 
which bind the Government to do som~thing, which cast distinct obligations upon 
it, which carry it into the region of mercantile transactions, and make it take a 
financial part in the enterprise, the statutes belong to that class of legislation which 
is to be so construed as to carry out the liberal and just iritent of the L~gisla.ture. 

I shall now read somewhat at length from the opinion of the 
Supreme Court in this case, rendered in the October term, 1875, 
which has presented to the consideration of Congress the relations 
with these companies in an entirely different pha-se from what had 
hitherto been contemplated. The opinion of that court alone read 
from this place, and given proper attention to by the Senate, is an 
ample refutal itself of the propositions contained in the bill of the 
Committee on the Judiciary. It is scarcely compiled with that system 
that enables the reader to condense its opinion upon any one partic­
ular question; and as I read it to the Senate I shall not confine myself 
to the text consecutively, but I shall take such portions of it aa 
bear upon the view that I desire to maintain. I know the Senate 
would much rather hear what the opinion of the Supreme Court is 
upon this question than they would hear mine. 

Many of the provisions in the original act of 1862 are outside of the usual course 
of leg_isla.ti ve action concerning ~ants to railroads, and cannot be properly con­
struea without reference to the ciTcnmstances which surrounded Co11gress when 
the act was passed. The war of the rebellion was in pro~, and the conn try bad 
become alarmed for the safety of the Pacific States, owmg to complications with 
England. In case these complications resulted in an open rupture, the loss of our 
Pacific possessions was feared, bnt, even if this fear were gronn<lless, it was quite 
apparent that we were unable to furnish that degree of protection to the people oc­
cupying them which every government owes its citizens. It is true that threat­
ened danger was happily averted, bot wisdom pointed ont the necessity of making 
suitable provision for the future. This could be done in no better way than by the 
construction of a railroad across the continent. Such a road would bind together 
the widely separated parts of our common conn try, and furnish a cheap and expe­
ditions mode for the transportation of troops and SUJ?plies. And if it did nothing 
more than afford the required protection to the Pacific States, it was felt that the 
Government, in the execution of a plain duty, could not justly withhold the aid 
necessary to build it. And so stro11g and pervading was this opinion that it is by 
no means certain the people would not have sanctioned the action of Congress, if it 
had departed from the traditional policy of the conn try regarding works of inter­
nal improvements, and charged the Government itself wiili the direct execution of 
the enterprise. 

This enterprise was viewed as a. national undertaking for national purposes, an1l 
the public mmd was directed to the end to be accomplished rather than the partic­
ular means employed for the purpose. Although this road was a milita.rynecessity-

The assumption on the part of the Judiciary Committee is, that 
this road was built for the railroad companies. This road was built 
for the Government of the United States to meet its necessities-
Although this road was a. military necessity there were other reasons a.otiv~ at 
the time in ;producing an opinion for its completion besides the protection of an ex­
posed frontier. There was a vast unpoopled territory !yin~ between the Missouri 
and Sacramento Rivers which was practically worthless Without the facilities a.f. 
forded by a railroad for the tranBJ?ortation of person and property. With its con­
struction the agricultural and mmeral resources of this territory could be devel­
oped· settlements made where settlements were possible, and thereby the wealth 
and power of the United States essentially increased. And there was also the 
pressing want, in times of peace even, of an improved and cheaper method for the 
transportation of the mails and supplies for the Army and the Indians. 

It was in the presence of these facts that Congress undertook to deal with the 
subject of this railroad. The difficulties in the way of building it were great, and 
by many intelligent persons considered insurmountable. 

Although a free people, when resolved upon a course of action, can accomplish 
great resUlts, the scheme for building a railroad two thousand miles in length, over 
deserts, across mountains, and through a country inhabited by Indians jealous of 
intrusion upon their rights. ~s nniyersally esteemed at the time .to be 11: bol_d and 
hazardous undertaking. It l8 nothing to the purpose that the difficulties m the 
way of the undertaking, after trial in a great measure disappeared and that the 
road was constructed at less cost of time and money than was considered possible. 
No argument can be drawn from the wisdom that comes after the fact. Congress 
acted with reference to a. state of things supposed to exist at the time, and no aid 
can be derived, in the interpretation of its legislation, from the consideration that 
the theory on which it proceeded turned out not to be correct. The project of 
building the road was not conceived for private ends, and the prevalent opinion 
was that it could not be worked out by private capital alone. It was a national 
work, originating in national necessities, and requiring national assistance. 

The policy of the country, to say nothing of the supposed want of power, stood 
in the way of the United States taking the work into its own hands. 

The United States, desiring the construction of the road and Con­
gress being of opinion that it. could not. constitutionally enter upon 
this work, made a contract Wlth the railroad company, and availed 
itself of its corporate existence to cons.truct that road for the benefit 
and use of the people of the United States, and not for the benefit of 
a railroad company: 

Even if this were not so, reasons of economy suggested that it were better to en­
list private capital and individual enterprise m the project. This Con!!resS under­
took to do, and the inducements held out were such as it was believ'ed' would pro-
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cure the requisite capital and enterprise. But the purpose in presenting these in­
ducements was to promote the construction and operation of a work deemed essen­
tial to the security of great public interests. 
It is true the S<?heme ~ntemplated profit ~individuals, for,. '!itho~t reasonable 

expectation of this, cap1tal could not be obtained, nor the reqU18lte skill and enter­
prise ; but this consideration does n?t in itself change the x:eiation of the parties to 
this snit. This Iillght have been so if the Government had mcorporatod a company 
to advance private interests, and agreed to aid it on account of supposed incidental 
advantages which would accrue to the public from the completion of the enter­
prise. But the Government proceeded on a wholly different theory. It promoted 
the enterprise to advance its own interests, and endeavored to enlist private caJ>· 
ital and individual enterprise as a means to an end, the securing a road which 
could be used for governmental plll'pOses. 

* * * * * 
Indeed the whole act contains unmistakable evidence that, if Congress was put 

to the n~ty of accomplishing a ln'6llot public enterprise through the instrumen­
tality of private corporations, it took care that there should be no misunderstanding 
about the objects to be accomplished or the motives which influenced its course of 
action. 

* * 
Of necessity there were risks to be taken in aidinu with money or bonds an en-

i erprise unparalleled in the history of any free.peop~e, which, !f completed at. all, 
would require, as was supposed, twelve years m which to do 1t. But these nsks 
were common to both parties. · 

I particularly ask attention to that phrase that "these risks were 
common to both parties." Who ever heard of a government or a sov­
ereign state risking anything in conferring a franchise upon a rail­
road company f It is evident that the Supreme Court takes an en­
tirely different view of this case: 

And Congress was obliged to assume its share and advance the bonds or abandon 
the enterprise, for obviously the grant of lands, however valuable after the road 
was built, could not be available as a resource with which to build it. 

We have the same reasons in reports made to the Senate, besides the 
general opinion given by the Supreme Court that !hese roads were 
necessary to maintain the unity of the Government. We have some 
financial and monetary reasons, some reasons in the direction of fru­
gality and of economy that instigated the Government to this action 
when it passed those bills and created those companies and subsidized 
them with lands and with bonds. 

In a report of the Senate, No. 374, Forty-first Congress, third ses­
sion, after going into detail at large of the expenses of maintaining 
communication with the Pacific coast, in discussing the charge that 
was en tailed upon the Government by the transportation of its mails, 
its munitions of war, its troops, and in maintainingsurveillanceover 
the Indian tribes, the report shows that the absolute expenditure for 
transportation alone was $8,000,000 a year. Then in order to relieve 
the Government of such an excessive and onerous charge in that di­
rection, the Government aided these roads, became a partner in the 
transaction of their business, with limitations, and to-day the ex­
pense is only 10 per cent. of that amount. The Government ha-s re­
ceived the benefit of a reduction from $8,000,000 annual expenditure 
to $800,000 now for the same objects. Did not the Government, in 
the language of Mr. Justice Grier, become "a partner in a trading 
corporation;" and in the language of the Supreme Court, "for its own 
interest, for its own objects, and for its own benefit Y" 

The Senate J ndiciary Committee in the same volume, and indeed 
in the next report, No. 375, admit-the honorable Senator from Ohio 
who last addressed the Senate on this subject [Mr. THURMAN] was 
then a member of this committee, and he admitted then that this 
was a. work of national importance by the language of this report, 
and certainly that proposition cannot be controverted by him now. 

Now, Mr. President, the question was asked very dogmatically yes­
terday, what did Congress intend by reserving to itself the power to al­
ter, amend, or repeal; and the Senator from Ohio said that if this power 
to alter, amend, and repeal did not extend to these particular provis­
ions which are now at issue, what did it extend to 'I The a-ct incor­
porating these companies and the second amendatory act, which con­
tains the direct power without qualification to alter, amend, or repeal 
printed in this pamphlet, :fills twenty pages, a bill of twenty-three 
sections, and the questions at issue now before the Senate only oc­
cupy twenty-three lines of those twenty pages and twenty-three 
sections. Consequently there must have been some other provisions 
in this bill that Congress intended to apply the repealing power to, 
and that it did so intend, that it had o.ther means and objects in re­
serving to itself that power, is evidenced by the fact that in subse­
quent legislation, to the extent of ten acts, it has altered and amended 
and repealed the act of 1864, two of those amendatory acts only refer­
ring to the subject now at issue and the other eight acts being in 
regard to the general management of the road. Surely there is scope 
and power enough there, there is field and exercise enough for that 
power to answer the question as to what Congress intended and 
which has shown what it did intend by acting upon this power. 

But it is contended, Mr. President, that Congress by that reserva­
tion reserved to itself the option to make the bonds granted to these 
companies payable· before maturity. On that subject I desire the 
Senate to listen to what the Senator from Ohio said in 1871 in are­
port presented from the Judiciary Committee of this body, in answer 
to a resolution asking them "to inquire and report whether the rail­
way companies which have received aid in bonds of the United States 
are lawfully bound to re-imburse the United States for interest paid on 
such bonds before the maturity of the principal thereof, and, if so, 
what legislation, if any, is necessary to compel such re-imbursement." 

Can any language be more positive, more direct, more unequivocal 

than that in which this statement is presented for consideration by 
the Senate 'I The committee say: 
It is evident, from the statutes themselves, that the company is not bound to 

make any payment in money on account of these bonds, except the 5 per cent. of 
net proceeds, until the maturity of said bonds, thirty years from. their date. And 
it is equally evident, from the debates in both Houses of Congress when these 
acts were paased, that it waa the intention of Congress so to frame them as to ac­
complish such result. 

That Congress in framing this act was so particular as to put it be­
yond the power of the Government to ever precipitate the payment 
of these bonds before maturity. There is the opinion of the commit­
tee in 1871, and now they are here with a proposition to compel pay­
ment of the bonds at once. 

Further the committee say : 
The debates in the House are equally instructive; a.nd it is apparent that the com­

pany was not expected to pay the interest as it should become due. 
Not only did the letter of the law require that they should not be 

paid, but it was the intention as evidenced by the debn.tes that Con­
gress should throw such safeguards around its legislation that it 
would never after have the power to require a precipitate payment 
of these bond& before their maturity. 

Further what uo th~ committee say : 
It is questionable, however, whether, in a. case like this, where the Government, 

by its legislation, has encourarred the investment of capital in a. work of national 
importance1 it would be qnite honest, or becoming the dignity of the Government, 
to shelrer Itself behind this technical rule of judicial construction. The stock. 
holders of this company might well say that they understood these acts as they 
were nnderstood by the two Rouses of Congress at the time of their passaJ,;e. It 
would be rather harsh treatment to twist out of these a{)ts, by refinement ox criti· 
cism, a construction unfavorable to the company, and directly opposed to what 
everybody in Congress and out of it understood to be their meaning at the time 
they were passed and the money invested. But, however this may be, there is am­
biguity enouj!;h surrounding this act to take it out of the judicial rule before men. 
tioned, and to place it in that class of ca-ses as to which even the judicial courts 
seek the aid of extraneous {)ircumstances. 

Now, Mr. President, the law proposed by the Judiciary Committee 
of this body may be the legislation that we should like to see put into 
effect as against these companies; but, after all, although we are the 
law-making power, the law-adjudicating power controls, and controls 
the result of our acts. From the forum of legislation I appeal to the 
tribunal of adjudication and determination, and the edict of that tri­
bunal must be respected by everybody in this land. If Senators will 
take this decision, as I before remarked, and rea{} it, it alone is a com· 
pleterefutation,anunanswerablerefutation,ofallthepropositionsthat 
have been discussed by the committee. Let me say that this commit­
tee, except in one instance, in all attempts at legislation against these 
companies have invariably been overruled by the courts of the land. 
And now here is one more effort to precipitate us into legislation, in­
volving time, that may result if adversely determined by the courts 
against the Government of the United States in the absolute loss of 
all this property; and to that point I will have occasion to refer in 
the course of my remarks. The Supreme ·court say: 

The words "to pay said bonds at maturity" donotbearthesensewhich is sought to 
be attributed to them.. They imply, obviously, an obligation to pay both principal and 
interest when the time fixed for the payment of the principal has passed; but they 
do not imply an obligation to pay the interest as it aoorues and the principal when 
due. It is one thing to be reqwred to l?ay principal and interest when the bonds 
have reached maturity, and a wholly different thing to be required to pay the in· 
terest every six months and the principal at the enu of thirty years. The obli~ 
tiona are so different that they cannot both grow outof the direct words employed, 
and it is necessary to superadd other words m order to extend the condition so as to 
include the payment of semi-annual interest as it falls due. Neither on principle 
or authority is such a plain departure from the express letter of the statute war­
ranted. And especially is this so when the construction leads to so great an exten­
sion of a condition to defeat a grant. 

Now, Mr. President, here again is the opinion of the Supreme Court 
of what was the intention of Congress with reference to the re-im­
bursement that should be made by these companies of the advances 
made to them by the Government. 

In addition to all that has been said, there is enough in the scheme of the act, 
and the purposes contemplated by it, to show that Congress never intended to im­
pose on the corporation the obligation to pay current interest. The act was passed 
m the midst of war, as has been stated, when the means for national defense were 
deemed inadequate to the wants of the country, and the public mind was alive to the 
necessity of uniting by iron bands the destiny of the Pacific States with those of 
the Atlantic. Confessedly the undertaking waa outside of the ability of private 
capital to accomplish, and only by the helping hand of Congress could tne problem 
difficult of solution under the most favorable circumstances, be worked out. Locai 
business, aa a. source of profit, could not be expected while the road was in course 
of construction, on account of the character of the country it traversed; and 
whether, when completed, as an investment it would prove valuable, was a ques­
tion for time to deterntine. But vast as the work was, limited as were the pnvate 
resources to build it, the growing wants of the country, as well as the e.ristin,g and 
future military necessities of the Government, demanded that it be completed. 
Under the stimulus of these considerations Congress acted. It did not act for the 
benefit of private persons, nor in their interest, but for an object deemed essential 
to the security of the country, aa well aa to the prosperity of the country. 

Confirming again the sentiment expressed by Justice Grier, which 
I quoted here, that Conf?reSS became a partner in a trading corpora­
tion to protect and proVIde for its own interests. I shall read fnrt.her 
from the opinion of the Supreme Court as to whether Congress parted 
with its power to provide this sinking fund or not. The language of 
the Supreme Court is significant of the fact that Congress had in its 
power once the opportunity to provide for a sinking fund, but it did 
not choose to do it. In language as plain as can be spoken the court 
say: 

But, if the words "to pay sai(l bonds at maturity " do not give notice that this 
exaction was intended, neither do the other provisions of the sixth section. They 
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created no obligation to keep down the interest, nor were they so intended. The 
:proposition to retain the amount due the company for services rendered, and apply 
1t toward t.he general indebtedness of the companv to the Government, cannot be 
construed into a. re<J,uirement that the company shall pay the interest from time to 
time and the prin01pal when due. It was in the discretion of Congress to make 
thia requirement, and then, as collateral to it, provide a special fund or funds out 
of which the principal obligation could be discharged. 

In other words, saying t~at it was in the discretion of Congress, 
had it seen proper to exercise it, to provide for the creatio:u of a sink­
ing fund; but it failed to do il; by its legislation, because the court say: 

This Congress did not choose to do-
Congress did not choose to provide for the creation of a sinking 

fund-
but rested satisfied with the entire property of the company as security for the ul· 
tima.te payment of the principal and interest of the bonds delivered to it. 

It did not rest satisfied with the power to alter, amend, and repeal 
that is contended for by the Judiciary Committee. If such a power 
bad remained in Congress after the passage of the act of 1864, would 
the Supreme Court have used this language' No; but they say Con­
gress did not choose to do it, but by its legislation it forever debarred 
itself of the opportunity to require these companies to make a sink­
ing fund otherwise than what was provided by the law itself. 

Mr. CHRISTIANCY. I would inquire of the Senator from Louisi­
ana whether he insists that that decision which he has quoted decides 
anything of that kind! 

Mr. WEST. By inference and implication it does. It is pregnant 
with the opinion of the Supreme Court, to my mind, whatever weight 
it may have with other Senators. 

Mr. CHRISTIANCY. If I may interrupt the Senator, I will a.sk 
him whether it is possible the couri could have decided any case of 
that kind when it did not have it before it f 

Mr. WEST. The case wa.s before them· and we can judge by the 
language what was in their minds when they rendered their opinion. 
I do not say the court did decide it; but I say with such an intima­
tion from the Supreme Court shall we venture upon le~islation which 
if decided adversely to the interests of the Unite<l States places 
those interests absolutely at the mercy of these companies! 

When this question was up before, in 1871, the Senator from Ohio 
in sustaining this report said the law was not as he would like to 
have it, but the question must be determined according to the letter 
of the law, however adverse it might be to the interests of the Gov­
ernment, and the Senator from Vermont who usually sits at my right 
[Mr. EDMUNDS] used this language: 

I should be very glad indeed to have the Supreme Court of the United States de­
termine what the law is on this question. If it determines it in favor of the com­
panies, tll.ere i8 an end. of th6 question; if it dete1'Inines it in favor of the United 
States- . 

And with his usual sarcasm he says-
as we cannot suppose it will after the report of our learned brethern on the Judi­
ciary Committee-

He dissented from that report-
then of course there will be an end of the question, anda.ll parties will be satisfied. 

But it seems, although the question whether these companies should 
be called upon to pay anything before the maturity of the bonds ha.s 
been decided adversely to the United States, some other method must 
be brought up and considered for the purpose of flanking the decision 
of the Supreme Court of the United States. 

Mr. President, a good deal has been said about the act of 1864, that 
while it conferred additional benefits upon the companies it also im­
posed limitations and restrictions upon them that more than counter­
balanced the advantages which were received by them; and the Sen­
ator from Ohio took occasion to say that in 1864 the companies came 
to Congress and prevailed upon Congress to legislate further in their 
behalf. I find no record of the companies appealing by petition or 
otherwise to Congress for this remission in their behalf; but it be­
came evident that the great interests of the Government connected 
with the vast Pacific coast were paralyzed for W3D.t of a connection, 
and the Government stepped forward itself and said to these companies, 
" If you will carry out this work of national desi~ and importance 
and consequence, we will grant you additional facilities; we will grant 
you further aid, and will make our terms and restrictions upon you 
less onerous than they were by the original act." The Judiciary Com­
mittee in 1871 said : 

Two years after the paasa.ge of this act the company came again to Congress, and 
represented its inability to bUild this road without Y'et more favorable provisions 
at the hands of Congress; and the debates in both Houses, while the act of 1864 
was under considemtion1 clearly show that Congress understood the effect of the 
oot of 1862 to be that betore stated. .And in the fifth section of the act of 1864, for 
the purpose of making more favorable terms to the company, it was, among other 
things, provided as follows : 

"Only one. half of the compensation for services rendered for the Government by 
said companies shall be required to be applied to the payment of the bonds issued 
by the Government in aid of the construction of said roads." 
It is a well-settled rule of construction that statutes in pari materia are to be con­

strued together, and the provisions of one may be referred to for the explanation 
of provia10ns in the other. Bearing in mind that Congress by the former act de­
signed to encourage investment of capital in this work, and that the act of 1864, as 
appears from all its provisions, was intended to be yet more favorable to the com­
~::my, the provision above quoted can be understood in no other sense than that 
Congress intended to relieve the company from applying more than half of the com­
p ensation for services to t.he payment of bonds, and that the other half should be 
paid to the company. \Vhatpossible benefit would this have been to the company 
if the company was bound to pay that, and a. much larger sum, immediately back to 
the Government to satisfy accruing interest on the bonds f 

Now I ask the question what possible benefit could it have beeu 
to these companies to enable them to issue a first-mortgage bond 
having precedence over the mortgage in favor of the Government, if 
in that very same act the Government had in direct terms reserved 
to itself the privilege of making it.s mortgage the first! That is the 
construction put upon it by the"Judiciary Committee, that notwith­
standing these companies obtained from the governor a waiver of its 
rights to the extent of a first mortgage, the Government in the same 
act that conferred that benefit and advantage upon them reserved to 
itself the power, as it now proposes to do, to make its mortgage take 
precedence of that granted in the first instance. On this subject the 
Supreme Court say, in their decision: 

Notwithstanding the favorable terms proposed by Congress t.he road languished, 
and the effect of this was the amendatory act of 1864. By this the grant of lands 
was doubled, a. second in lien of a. first mortgage accepted' by the Government and 
a. provision inserted that" only one-half of the compensation for services rendered 
for the Government by said companies (meaning this and the auxiliary companies 
incorporated at the same time) shall be required to be applied to the payment of 
the bonds issued by the Government in aid of the construction of said road." 

This amendment was, without doubt, intended merely to modifv the provision 
in the original act so a.s to allow the Government to retain only one-half of the com­
pensation for services rendered. instead of all. Although the requirement in this 
provision ia that the compensation shall be applied to "the pa.vment of the bonds, 'I 
and in the former" to pay the bonds and interest," yet it cannot be supposed Con­
gress intended to relinquish the right secured i.D. the former act to make the appli­
cation in the first place to the interest and then to the principal. The purpose of 
Congress could have been nothing more than to surrender on behalf of the Govern­
ment the right to retain \he whole of the company's earnings and to accept in lieu 
of it the rig lit to retain the half, leaving unaffected by this change any right touch­
ing_ this subject secured in the former act. The change was a very material one, 
ana intended, doubtless, as a substantial favor to the companies. 

Can yon grant a substantial privilege to anybody and take it back 
again in the same terms t How much substantial favor could be con­
ceded by this l~islation to these companies if in the very same act 
you reserved the power to retake into your own hands that substantial 
favor f But, says the Supreme Court: 

But on the principle contended for it would prove, instead of this, to be of no 
value. Of what possible advanta~e could it be to these companies to receive pay­
ment for one. half their earnings, if they were subject to a. snit to recover it back 
as soon as it was paid Y And this is the effect of the provision on the theory that 
the companies are debtors to the Government on every semi.annual payment of 
interest. They could not, in the nature of things, have accepted the stipulation 
with an understanan;fi;!at any such effect would be given it. If the Govern­
ment consents to the · ution of its security, so that only half of the prices due 
for services are to be applied to the payment of the interest or principal, . what is 
to become of the other half 7 Surely there ia no implication that the Government 
shall retain it, and, if not, who ia to get it I Manifestly the companies who have 
earned the money. 

I ask again, what possible benefit could it be to the railroad com­
panies that the Government should in one act make its lien for credit 
loaned a secondary one and in the same act reserve by implication the 
right to make its lien take priority f 

Having detained the Senate now, Mr. President, with the authori­
ties in this matter by references to the reports of a committee of tills 
body and to the decisions of the Court of Claims and the 8npreme 
Court, I will say a few words in regard to the provisions of the bill 
that has been offered by the Judiciary Committee, and offer incident­
ally, also, a few remarks in connection with the bill that has been 
presented by the Committee on Railroads. 

In his remarks this morning the Senator from Ohio was somewhat 
facetious, or disposed to be, over the ingenious method that the Com­
mittee on Railroads had discovered to pay old debts, usinff the phrase 
so well known in comedy, "a new way to pay old debts;' but it was 
evident that it is impossible for him to dismiss from his mind the idea 
that has been stamped out of existence by the Supreme Court, that 
these companies owe anything to the Government of the United States 
until the maturity of the bonds. When you propose to liquidate a 
debt that is not due until1898, and you begin to pay on account of 
that debt to-day, whoever does pay on account of suchadebtisentitled 
to the accumulating ad vantages of that payment. If I owe the Senator 
from Ohio $10,000 due in 1898 and he cannot call upon me for either 
principal or interest until its maturity, and I consent to pay and he con­
sents to receive some payment on account during the current years 
pending its maturity, I am entitled to the advantages of the interest 
on those payments and he concedes it when he accepts it from me. 
He may be sound on his law, but the Supreme Court has decided for 
him and for us ; but he is scarcely sound in his finance. 

We have a debt sufficiently onerous in all conscience hanging over 
this conntry, some $2,000,000,000. The annual interest upon that 
debt is $100,000,000 ; and yet the scheme of the Finance Committee 
of this body, enacted into a law by Congress, that we can liquidate 
that debt by an annual sinking fund of 1 per cent. for thirty years 
and a total payment of $500;ooo,ooo in that term, is conclusive. So 
if you can liquidate a debt of $2,000,000,000 in thirty years by daying 
1 per cent. annually when the debt is not due until a certain maturity 
of the obligation, can you not liquidate another debt by a deposit in 
the Treasury of the United States of 1 per cent; annually, the inter­
est in both cases compounding upon the amount so deposited f 

As I here take up the report of the Committee on Railroads aml 
l'efer-to it, I remark that the reason the committee has not pretended 
to proVide for the auminiatration of the affairs of the other com­
panies named in the original Pacific Railroad acts, is because all 
those companies, except the two named, are in difficulties and 
cannot pay the interest on their first-mortgage bonds. Here is a 
proposition to-day from_ tho _ Judiciary _Committee to compel the 
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companies to pay 25 per cent. of their net earnings into the Treas­
ury of the United States when those companies are not competent 
from their accruing revenues even to pay the interest on their first­
mortgage bonds. So we deal with but two companies. There will 
be due from the two companies, the Union Pacific and the Central 
Pacific Railroads, principal and interest, in the year 1898, or about 
that average, at the maturity of the bonds, the sum of $157,268,137. 
It is proposed by the bill reported by the Committee on Railroads 
that there shall be annually deposited in the Treasury of the United 
States prior to and up to the maturity of that debt, 1 per cent. of the 
amount which, with accruing interest, will, at a certain period of time, 
liquidate both principal and interest disbursed by the Government of 
the United States. 

You will observe, Mr. President, that in no event by the bill of the 
Judiciary Committee can more than 25 per cent. of the net earnings 
of these two companies be required to be paid into the Treasury of 
the United States. Now, from all the data we have before us, that 
is just what the other bill provides. The Senator from Ohio and 
other Senators, and the Judiciary Committee and the Committee of 
the House in the report laid upon our tables, have seen proper always 
to consider the net earnings of the entire road incorporated under 
one title as the earnings of the roads that were aided by the Govern­
n;Jent of the United States. So far as our information extends, the 
Central Pacific Raih·oad Company of California was aided by the 
Government only to the extent of two-thirds of its length, and the 
one-third of the road that was not aided by the Government is as­
serted to be the most profitable portion of it. But the Committee on 
Railroads have looked into the earnings of these companies, and on 
pages 4 and 5 of their report you will find them compiled with this 
result: The average annual net earnings of the Union Pa.ciftc Rail­
road, independent of some casual dividends that they have made one 
year or some other year, are 2,918,000. The average annual earn­
ings of that portion of the Central Pacific Railroad of California 
that was aided by the Government are $2,894,693. Now 25 per cent. 
of either of these amounts is less than the amount that the Rail­
road Committee propose that they shall pay into the Treasury of the 
United States. Therefore I said at the outset that the same design was 
undertaken by both committees, to pay into the Treasury of the 
United States an amount that would liquidate their debt. The Com­
mittee on the Judiciary say 25 per cent. We do not say any partic­
ular per cent., because there is no telling whether the earnings of these 
railroads will increase or diminish, but we do say a specified sum, 
and we show by a reference to the reports of these companies that 
that specified sum is 25 per cent. of their present earnings. 

What more f After there has been paid in $1,000,000 by each com­
pany immediately and the $750,000 annually in semi-annual pay­
ments, there will have accumulated to the credit of those companies, 
at the maturity of the bonds, the sum of $58,000,000. That amount 
will be in the Treasury any way without dispute. A former Secre­
tary of the Trea~ury, in submitting this matter to Congress in Execu­
tive Document No. 25, of last session, takes occasion to express his 
opinion that it is well to make some arrangement for a specific pay­
ment bythe companies annually "with their consent." Why should 
he use that language 7 Why should he, as the highest financial officer 
of the Government, a man renowned for his erudite learning aa a law­
yer, take occasion to say to Congress that it would be well to make 
an arrangement with the consent of the companies Y Because he saw, 
as others who studied this subject, that in the contingency of adverse 
decision by the Supreme Court of the United States in no possible 
event could the Government recover the amount that it has loaned 
these companies. The bill of the Judiciary Committee invites that 
issue; necessarily these companies must contest it; because if they 
once concede that you can encroach upon their receipts and divert 
them to any purpose, the Government can determine what it plea:ses. 
If you take 25 per cent. yon can take 50; if you can take 50 you can 
take all ; and I ask any Senator what is your recourse if you put such 
a matter on the hazard of a die Y If you submit that to the decision 
of the Supreme Court with the intimation that its decision and lan­
guage have already given you, what assurance have you that yon 
can ever recover one dollar from those companies Y Mr. President, I 
do not mean to say that they will be dishonest; but they will be in­
dependent of us if we should be met by an adverse decision of the 
Supreme Court. Their stock is upon the market in Wall street. The 
moment such a decision is rendered, it will be taken up eagerly, and it 
will go into the hands of speculators who will have no regard for the 
interest~ of the United States, and there could be no possible recov­
ery of the sums due the Government. Such will be the result most 
unquestionably, if a decision should be rendered against us. Is it 
worth while to hazard that f When these companies voluntarily come 
forward and agree to pay almost the ~arne amount that you propose to 
compel them to pay, is it worth while to invite perilous jeopardy and 
possibly ruinous disaster t 

The Senator from Ohio made a comparison between one of the 
provisions of the bill that he was supporting and the action to be 
had under it with the course pursued by a chancellor in marshaling 
the assets of an estate: that they should be so marshaled and 
distributed as interest might appear on the part of the several cred­
itors of the estate. But did he ever hear of a case where the chan­
cellor himself was a sovereign t Did he ever hear of a case where 
the chancellor himself was the largest creditor of that estate 'f Did 

he ever hear of a case where the Msets, once marshaled, were 
marshaled into the strong-box of that chancellor himself, to be held 
and distributed as he might in his wisdom, independent of law, deter­
mine; for no law can control the Congress of the United States, except 
the law of its own action under the Constitution. Look at the pro­
vision of this bill in sections 7 and 8. I will read from section 8: 

That said sinking fund so established and accumulated shall, according to the 
interest and proportion of said companies respectively therein, be held for the pro­
tection, security, and benefit of the lawful and just holders of any mortgage or lien 
debts of such companies, respectively, lawfully paramount to the rights of the 
United Statea. 

This bill is advocated upon the pretext that it protects the interests 
of the first-mortgage bondholders, whereas the Railroad Committee's 
bill proposes to protect the interests of the Government, but it says 
that the money accumulating in this sinking fund shall be put into the 
Treasury of the United States subject to such liens and claims as 
shall be declared lawfully paramount to those of the United States; 
and the Senator who advocates that proposition in the same address 
states that he believes that, when that money shall have accumulated 
there, there will be a further charge against it of the interest upon 
the interest that has been paid out by the United States, so that this 
money accumulating in the Treasury of the United States is to be 
held by that sovereign power until it shaH determine who is right­
fully entitled to it ; until it shall at its pleasure act and direct its 
distribution. Is there any appeal here for the holders of first-mort­
gage bonds for such an action as that f Do you suppose that they 
will consider that their interests are subserved by locking up in the 
Treasury of the United States the money that belongs to them, sub­
ject to such legislation as Congress in its sovereign power may sub­
sequently enact t 

Mr. Justice Grier, in the decision I have before referred to, says: 
In the mere exercise of a corporate right the Gt>vernment of the United States 

cannot claim the prerogative or immunities of a sovereign. She cannot compel a 
mortgagee to the hopeless remedy of a petition to Congress to redeem. 

After you have marshaled these assets into the Treasury of the 
United States, how are they to be gotten out of the Treasury of the 
United States t In compliance with the law f By snit at law f No, 
sir; but those bondholders will be compelled to meet a Congress twenty 
years from now that will put its own construction upon the proper use 
and legally rightful disposition of that money. Yon do by this very 
act do that very thing that Justice Grier says yon cannot do; yon 
compel the mortgagees to the hopeless remedy of a petition to Con­
gress for re-imbursement. 

AftertheJndiciaryCommittee,of which the honorable Senator from 
Ohio is such a distinguished member, has recommended to and ob­
tained the passage of an act by Congress requiring that the question 
of the 5 per cent. upon the net earnings shall be submitted to the ad­
judication of the court, he proposes now to make that definition by 
law outside of the court. He says : 
It would be no objection to me to the first section of this bill if the Sup1eme Court 

were to decide to-day that the company's interpretation of "net earnmgs " is the 
true interpretation. 

In other words, if the Supreme Court decided that the first section 
of the bill was wrong, in his opinion there would be no objection to 
it. I scarcely think that proposition can be sustained. There is a 
reference in some part of the Senator's remarks as to the cost of this 
road. I quote from the Senator from Ohio : 

The companies went on and built these roads and now I affirm that if anything 
is capable of proof. this is capable of proof and has been proved before one com­
mittee of the Senate, proved before two comm.ittes of the House of Representa­
tives, that the Gt>vernment subsidy in land and the proceeds of the Gt>vernment 
bonds were all-sufficient to build eve~ mile of these roads that was built; that in 
~f~~~~~~ ~~kh~~f these roa s was built by the expenditure of the money 

There is a fund of information in regard to the cost of these roads 
which is somewhat variant, and the Senator scarcely stated the whole 
of the presentaUon of the case. The cost of the Union Pacific as re­
ported by that company in its la~t report to the Secretary of the In­
terior-the law requires that these companies shall make a report; it 
says an annual report of the cost of their road-the language is some­
what ambiguous and it is differently construed by the officer at the 
head of the Interior Department and by the companies, but at all 
events in one of the reports they made they say the road cost $112,-
596,252. Then a commission was appointed by the Secretary of the 
Interior who rendered a report in October, 1874, and they say that 
the roa.d cost $115,214,787.79. An official commission appointed by 
the Secretary of the Interior on behalf of the Government of the 
United States report to him that that road cost $115,000,000, and the 
subsidy granted by the Government of the United States was in bonds 
$27,000,000. 

The two statements disagree very widely. There is other testi­
mony in regard to that. In report No. 78 of the House of Representa­
ti ves, Forty-second Congress, third session, 1he Committee on the 
Credit Mobilier say that the road cost in round numbers $50,000,000. 
ThereisacommitteeofCongressreportingthattheroadcost$50,000,000, 
and the aid of the Government was only $27,000,000. Then in the 
Credit Mobilier testimony on pages 636 and 637 Benjamin F. Ham, as­
sistant secretary and treasurer of the Credit Mobiller, states that the 
cost of the Union Pacific Railroad to the company, including the profits 
of the Credit Mobilier, which the committoo found were about forty-
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three millions, amounted to $114,000,000, and the same gentleman gave 
the actual cost of the road at $71,000,000, nearly 200 per cent. advance 
upon the amount that the Government aided the company with. And 
yet we are told that the amount the companies got from the Govern­
ment would be sufficient to build the whole road. 

I scarcely think, Mr. President, that the Senator from Ohio did 
himself justice when he called the attention of the Senate to the sad 
calamity that might occur to the interests of this country when these 
r:illroadcompanies had succeeded in paying off their entire indebted­
ness to the Government. There is a provision in the bill recom­
mended by the Committee on Railroads that when these companies 
havefullydischarged all their obligations, pecuniary and otherwise, 
to the Government, then they shall be released from further require­
ment. What is that further requirement t The Senator says it is to 
maintain the road in good order and condition. We are left to infer 
thereby that the Committee on Railroads have made a provision that 
just so soon as these companies have gotten out of debt and have re-im­
bursed .to the Government of the United States every dollar that ever 
was advanced to them, then they intend to resign business and let 
their va.at and valuable property go to wreck out of sheer negligence; 
and so it would be a great calamity to the Government of the United 
States if these companies should succeed in paying their indebted­
ness to the Government. Such an idea, I am sure, could never enter 
the brain of anybouy. The Senator did not think so, I scarcely sup­
pose, when he said it. 

In the course of this discussion and the action which will be had 
by the Senate it will be requisite to discuss more in detail the provis­
ions of the bill that has been recommended by the Committee on Rail­
roads, and which will be offered as a substitute for the bill now un­
der consideration. I shall take occasion to explain more at len~h its 
features and provisions; but I say in a summary way that It will 
yield to the Government of the United States by consent of the com­
panies quite as much per annum as the bill that is recommended by 
the Judiciary Committee. The Senator from Ohio says_ that in no 
event shall more than 25 per cent. of the earnings of these companies 
be put into the Treasury of the United States for the creation of a 
sinkin~ fund. Am I correct about that f 

:Mr. THURMAN. Twenty-five per cent. of the net earnings. Yes, 
that is correct. 

Mr. WEST. He figures the net earnings from some untenable 
proposition. I contend that their net earnings will yield only 750,000. 
He thinks they will yield $1,500,000. So it is a question of figures; it 
is a question of amounts. Both committees desire the same thing, 
but the Senator figures the earnings of these companies upon a basis 
that I scarcely think we shall be able to maintain; and I again ask, 
suppose we do not, will any Senator tell me what recourse the Gov­
ernment of the United States will have against this property before 
the maturity of the bonds if thd bill of the Senator from Ohio is sub­
mitted to the Supreme Court of the United States and an adverse de­
cision is rendered thereon f 

Mr. THURMAN. I cannot suppose such a thing. 
Mr. WEST. I very well remember, and I quoted to-day where 

Senators have stood upon this :floor and said that they could not sup­
pose the Supreme Court would ever be guilty of such an absurdity 
as to say that no interest or principal was due upon these bonds 
until their maturity. That absurdity has been nailed to the counter 
by the unanimous decision of the Supreme Court of the United 
States. Look over the debates on that question. Senators have 
risen in their places over and over again and said such a decision by 
the Supreme Court of the United States was out of the question; it 
was an absurdity. But we are met here to-day face to face by the 
naked positive fact that that decision has been rendered, and ren­
dered unanimously by that court. Startling as it may seem we are 
brought face to face with 'the proposition that we have no recourse 
except to comply with the contract and agree to the letter of the 
contract. Now, sir, shall we once more rush into that litigation that 
we have been recommended to over and over again by this very 
Judiciary Committee f Shall we once more lock borns again with 
these powerful and potent companies and be defied once more by the 
decision of the Supreme Court t Shall we put all on that issue t 
No. Never mind, if the Senator's law is better than that of the Su­
preme Court the Supreme Court's law is more potent than his. Put 
it all on that issue and where are your $150,000,000 f - Gone, gone 
like smoke before the breeze; and that is the thing that the Com­
mittee on Railroads desire to guard against. They have followed, 
and this Senate has followed the lead of the Judiciary Committee 
over and over again. On this railroad question we have been led 
over and over again to defeat. Now shall we stake all once more 
upon their adjudication t I say not. 

Mr. THURMAN. Did I understand the Senator to say that the Sen­
ate has been led by the Judiciary Committee over and over and over 
again t Do I correctly apprehend the Senator f I should like to have 
an instance, just one instance. 

Mr. WEST. The interest. 
Mr. THURMAN. The interest! Why, the Judiciary Committee 

made a. report which received the approbation of the Court of Claims 
and then of all the judges of the Supreme Court. I should like to 
know, then, how the Judiciary Committee has led the Senate _into 
error. 

Mr. WEST. So they did; but the Judiciary Committee induced us 

by legislation to submit that question to the Supreme Court, and the 
Supreme Court decided against us. 

Mr. THURMAN. Is it any fault of the Judiciary Commi~tee that 
they submitted that question to the supreme judicial tribunal of the 
countryt 

Mr. WEST. No, but it will be their fault if it goes there this time 
again and we get another adverse decision. 

So, Mr. President, it is a question, as the Senator said at the outset 
of his remarks a few days ago, whether Congress shall wisely and 
judiciously legislate for the preservation of one hundred millions of 
property; it is a question whether we shall in good faith make an 
agreement with these companies that will attain the same result, or 
whether we shall undertake to compel them to do so, and -therefore 
force them into an attitude of resistance that must necessarily follow 
the provisions of such a bill. In defense of their own rights, for 
self-preservation absolutely, as soon as the signature of the President 
of the United States is dry upon such legislation, they must arm them­
selves for the contest. Years will pass by; money will be kept out 
of the Treaaury that is now ready to be paid into it, subject to a de­
cision that we cannot afford to risk when we have an alternative that 
is equally advantageous. 

Mr. President, I know, notwithstanding the great weight and im­
portance of this subject, how dry and uninteresting it is, and in closing 
I only repeat the admonition that was made by the S6nator from Ohio 
in his opening remark, that if we cannot frame a bill on this subject 
without grave consideration, certainly we ought not to pass any bill 
without an eqaal gravity of consideration. Senators scarcely seem, 
and have not throughout this debate, to attach the proper importance 
and interest to it; but we are playing to-day in this bill for a stake 
of 100,000,000 on behalf of the Government of the United States, and 
we must be careful that we do not, by inconsiderate and injudicious 
legislation, jeopardize its safety. 

Mr. BOGY. Mr. President, it is not my intention to dwell at length 
on the merits of the bills pending before the Senate. I wish princi­
pally to call the attention of the Senate to the great difference which 
exists between: the acts of 1862 and 1864. By the act of the 1st of 
July, 18G2, a subsidy was voted in lands and bonds to a certain com­
pany to build a railroad from the valley of the Mississippi to t be Pa­
cific Ocean. The amount of bonds provided for in that law was 
$16,000 a mile. These bonds were secured on the road and all its ap­
purtenances by a first mortgage. By the act of 1864 this first mort­
gage was converted into a second mortgage. The amount of bond 
subsidy rem~ined the same for the extent of country lying east of the 
base of the Rocky Mountains and from the west base of the same 
mountains to the Pacific Ocean, increasing the subsidy across the 
mountains for a distance of three hundred miles (by the law not to 
exceed three hundred miles) from $16,000 to $48,000 a mile and author­
izing the company to put upon the road and secure by a first mortgage 
an equal amount of bonds. By the first law the amount of bonds 
which would have been furnished by the United States for building 
the road from the waters of the Missouri River to the Pacific Ocean 
would have been about $32,000,000. That is, $16,000 a mile, the dis­
tance being about two thousand miles, would be just $3'2,000,000; yet 
the amount of bonds which has been issued for the building of this 
road and branches is just double this amount. It is $64,000,000. In 
my estimation the speculation, or, if you please, peculation, made by 
the corporators or the owners of the corporation took pla-ce in this 
increased subsidy across the mountains. Taking the distance to be 
three hundred miles, it is a plain matter of figures that, at $48,000 a 
mile, the amount would be 14,400,000 of bonds for this distance. In 
addition to this an equal amount of first-mortgage bonds of the com­
pany was authorized to be issued and to be secured on the road. It 
made, therefore, an amount of 96,000 a mile for building those three 
hun.dred miles of road. I do not know as a rna tter of perfect accuracy, 
but I think I am justified in sayinO' that for this distance of three hun­
dred miles the road was built perhaps for not to exceed $48,000 a mile. 
The consequence was that the amount of 14,400,000 of United States 
bonds furnished as a subsidy for building this portion of the road was 
a clear profit to the persons who were the owners of this corporation. 

We have heard much in modern times of what was called the Credit 
Mobilier. I never was able to find out where the Government lost 
anything by the so-called Credit Mobilier. I do not wish, however, 
to be understo_od a,s vindicating this famous or infamous Credit Mo­
bilier; the whole of it was prompted by bad and corrupt motives, to 
accomplish equally bad and corrupt ends; but the Credit Mobilier 
transactions, such as lhey might have been, were all after the act of 
1864, and truly took nothing from the Government in the shape of 
lands or bonds. While the Credit Mobilier transactions were simply 
infamous, nevertheless the public mind has never been directed to 
the real point of the peculation or speculation that did actually take 
place. It took place by the operation of the act of 1864, which in­
creased the subsidy in lands to double the amount, but yet provided 
that only one-half of the receipts from transportation should be re­
tained by the Government toward repaying the interest on the bonds 
in lieu of the whole, as provided in the first law. Therefore, by the 
act of 1864 this was reduced to one-half, while the amount of subsidy 
in lands was increased to double the amount; and, in addition to this, 
for the distance of three hundred miles the subsidy in bonds was in­
creased from $16,000 to $48,000 a mile, and secured only by a second 
mortgage. The owners of the road beyond t~>ll reasonable doubt real-
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ized a.s a clear profit for those three hundred miles all the bonds paid 
by the Government of the United States, being $14,400,000, and here 
was the peculation, here was the loss to the Government. It grew 
out of the act of 1864, not by any subsequent transactions, because 
the subsequent doings, no matter what they might have been, bad 
and corrupt as they were, did not increase the subsidy furnished by 
the Government in any way, shape, or form. That remained the 
same. It was on that portion of the road crossing the mountains for 
a distance of about three hundred miles that the Government lost 
by way of subsidy some $14,400,000. 

I look upon the building of the road from the waters of the Mis­
souri River to the Pacific Ocean, at the time particularly in which it 
was built, during the war, a.s perhaps the greatest achievement of the 
human race on the face of the earth. I am old enough to remember 
when the scheme of a railroad from the waters of the .Missouri to the 
Pacific Ocean was looked upon as a wild dream, as a thing nearly impos­
sible if not entirely impossible of accomplishment. Yet it was accom­
plished, and in truth and in fact it was accomplished at compara­
tively small cost to the Government. The lands donated to the road 
were not worth a cent without the railroad. The Government had 
an empire lying west between the waters of the Missouri and the 
Pacific Ocean;. an empire which has sprung into great States and 
Territories from that day; a country which has become of great ad­
vantage and which would have been utterly valueless without the 
railroad. It has also bound to this portion of the confederacy the 
Pacific coast with bands of iron, and no one can tell what might have 
been the destiny of that section during the war if it had not been for 
this railroad. 

While all these things are true, and no one is disposed more than 
myself to legislate in the most liberal manner to protect those roads, 
and not to cripple them, at the same time I can very well see that 
with these large subsidies, not so much in lands, because they were of 
no value-of very little even at this day-but with the large subsi­
dies in bonds, there has been an immense amount of money made by 
the companies. I give to the men who originated and carried through 
this great enterprise all possible credit for doing a great thing at a 
very critical moment in a very short space of time; nevertheless I 
can very well see that the amount of money which they have reamed 
under the legislation of Congress has been enormous. On the portion 
of the road from the east base of the Rocky Mountains to the west base 
of the same mountains, the Government having only_a second mort­
gage and the company having a first mortgage of $48,000 a mile, I 
hold that the Government has at this day no security at all of any 
value. The second mortgage on that portion of the road is not worth 
a cent, because the first mo~~age is too large. Hence, I am in favoril 
if we can do it constitutionally andlegally, of the passage of anybi 
which will compel these parties to do substantial justice. I believe 
the bill proposed by the Committee on the Judiciary to be a constitu­
tional bill. I believe that these persons can very well afford to comply 
with this bill with thelargepro:fitswhichtbeyarenowmaking; !speak 
of net profits because there are no other profits than net profits. They 
are able to pay25percent.of thosenetprofits intoasinking fund with­
out serious injury. I see no objection constitutionally ~~ainst their 
being compeJ.\ed to do so. Hence I will support the bill offered by 
the Committee on the Judiciary, because I think it reasonable and 
because I believe it does not in any way cripple those companies. I 
would vote for no measure tending to cripple them, because I believe 
that it is of the greatest public importance that a connection should 
be kept up between the waters of the Missouri River and the Pacific 
Ocean. I look upon this road as of great public importance; but, 
while I believe it of public importance and would do nothing to crip­
ple or to weaken the companies in any way, yet I can see no reason 
why they should not be compelled to pay a.n amount of money equal 
to 25 per cent. of their net profits, provided, as is provided in the bill, 
that this does not deprive them of the ability to pay the interest upon 
their first-mortgage bonds. 

The Senator from Louisiana arrned at great length that by taking 
25 per cent. from them you thereby prevented them from paying the 
interest on their first-mortgage bonds. The bill is plain on this sub­
ject. If by taking 25 per cent. the profits are not sufficient to pay the 
interest on the first-mortgage bonds, then a deduction is to be made 
from the 25 per cent. In other words, the interest on the first-mort­
gage bonds must be paid first ; not that the interest should be de­
ducted from the amount of the net ~rofits, but making a calculation 
of net profits, say they amount to ~2,000,000, shall pay that amount 
and the balance goes into the Treasury and then on condition that 
this shall not exceed $1,500,000 a year. We know from reports made 
that the profits of the Umon Pacific Railroad last year were about 
$6,000,000 net, and the profits of the Central Pacific were about $8,000,-
000 net, exclusive of course of the interest on their first-mortgage 
bonds. That being so, and no man can deny those facts, it is not un­
reasonable, and there is nothing wrong in requiring these men to pay 
an amount equal to 25 per cent. of their net profits, provided that this 
25 per cent. does not in any case exceed $1,500,000 a year. 4t this 
time 25 per cent. of the net profits of both these roads exceeds that 
amount. When it is apparent that these men have realized on the 
bonds of the United States millions of dollars-and this is beyond all 
controversy-it is but just that something should be done to protect 
the Government for its large advance of bonds, carrying very near 
four millions a yen.r of interest. 

It was supposed at the time the act of 18G4 was passed, and more 
so when the act of 1862 was passed, that a road from the Missouri 
River to the Pacific Ocean over the supposed insurmountable Rocky 
Mountains was a work of great engineering difficulty if not impossi­
ble. These mountains were known in our geographies as the Rocky 
Mountains, full of deep cuts and immense and steep elevations with 
deep valleys to be spanned, when in point of fact for hundreds of 
miles from the Missouri River to the base of the Rocky Mountains the 
country is as level nearly as any portion of Illinois. The ascent is so 
gentle that you do not perceive it when traveling in the cars. In the 
Rocky Mountains themselves, although in some portions the ascent 
is steep, the work was not expensive, not as expensive as making a 
road from the city of Baltimore to the Ohio River. Hence when these 
personS were authorized to place a mortgage of $48,000 a mile on that 
portion of the road across the mountains, tbey were enabled to build 
that road with this $48,000, and the $48,000 of Government subsidy 
was a clear profit to them under the provisions of that law of 1864. 
There can be no doubt about that. Therefore, sir, I think it but justice 
to the Government to protect itself and take care of itself and tore­
quire that these persons shall pay a proportion of their great profits, 
provided they are thereby not crippled in such a way as not to be able 
to pay the interest on their first-mortgage bonds. The object of this 
bill is to accumulate a fund for a wise purpose; not for the profit of 
the Government, but to accumulate a fund, bearing regular interest, 
subject to the payment of the obligations of the corporation on the 
maturity of the bonds, not only the obligations due to the Government 
but their first-mortgage bonds. If they are unable to pay their first­
mortgage bonds, these assets accumulated in the sinking fond are to 
be marshaled, to use a law phrrure, so as to be divided pro rata between 
the debt due to the first-mortgage bondholders as well as the debt due 
to the Government for the bonds voted totheroad bywayof subsidy. 
There can be nothing fairer. The only question-and that question 
I do not pretend to be able to decide-is one of legal ability. 

The Senator from Oregon argued the other day, and I admit argued 
with ability, the constitutional point, the right of this Government 
to impair what he calls the obligation of a contract. If the case came 
within that boundary called a contract, that you could not impair 
of course, and his arlnlment would be conclusive; but I think my 
friend from Ohio explained that perfectly well. Under the power 
retained to amend and to alter you cannot divest the individuals who 
may claim property under the corporation or the stockholders who 
have interests in the stock; you cannot divest them of any vested 
right; yet you can control to a certain extent the assets of the com.: 
pany so as to protect the Government for the bonds advanced under 
the law. I believe this to be constitutional, and I am very certain it is 
perfectly just. Yon cannot confiscate those assets; you cannot say 
" We shall take those and put them in the Treasury for our benefit." 
That would be impairin~ the obligation of the contract, and would 
be spoliation. But in v1ew of the fact that a large and enormous 
grant was voted to these roads, in view of the known fact that these 
men realized millions of profit under the act of 1864, I can see no ob~ 
jection to compelling them to accumulate a fund, it being theirs all 
the time, not belonging to the Government-it is their own and kept 
for their purposes, to pay their debts, and when these debts are fully 
paid, if there be a remainder left in the sinking fund, it will belong 
to them-I can see no objection to that. I do not regard it as impair~ 
ing the obligation of the contract. After having heard all the argu­
ments, nevert..heless I cannot see any constitutional objection to the. 
bill proposed by the Committee on the Judiciary. 

I had an object in speaking to-day. It was to draw the attention 
of the Senate and of the public to the fact which, it seems to me, has 
always been overlooked, that the speculation in the Pacific Railroad 
really had its origin in the act of 1864, and was confined pretty much 
to the three hundred miles·across the mountains. Here was the great 
profit of that enterprise. I believe that the amount of bonds author .. 
ized to be issued by the company, and which were made a first mort~ 
gage by law, was ample to build the three hundred miles of road over 
the mountains. Hence the amount of bonds voted to the company by 
way of subsidy was a clear profit to them. By the act of 1862 they 
were entitled to receive $16,000 a mile on the completion of forty 
miles of the road, and by the act of 1864 it was on the completion of 
twenty miles of the road ; and the evidence of completion was to be 
a report made by commissioners appointed by the Government. These 
commissioners were not required to state the cost of the road; they were 
only required to state the simple fact that twenty miles of the road, 
from such a place to such a place, were finished; and although it 
might have been true, as was often the case, that the road ha<:t. not 
cost more than the amount of bonds authorized to be issued by the 
corporation and secured by a first mortgage, nevertheless upon that 
certificate being received by the Secretary of the Interior they were 
entitled .to receive $16,000 per mile for that portion of the country 
lying on this side of· the mountains and for the portion lyin~ on the 
other side of the mountains, and 48,000 a mile for that portion over 
the Rocky Mountains, regardless of the cost of the road. If the law 
bad been that they could only receive an amount of money equal to 
the amount expended for building the road, many millions of dollars 
could have been saved; but that was not the law; they were to get 
an amount of money regardless of the cost of the road, which amount 
over the mountains was entirely too large when you consider that 
they were authorized themselves to issue first-mortgage bonds. 
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I hope, therefore, Mr. President, that the bill rcportocl by the Com­
mittee on the Judiciary will be pa8sed by the Senate. There may be 
some donbt about it. The Senator from Louisiana this morning said 
with some force, and the Senator from Oregon has suggested that it 
may lead to a lawsuit, this company may resist this thing; but I 
think it is better that the effort should be made and let the Supreme 
Court pass upon the question again. So it iB that something has ~ot 
to be done, if it be poSRible, to secure the Government against this rm­
mense indebtedness, which is augmenting every day from the fact 
that these corporations do not pay their interest. We know that one­
half the Government transportation is too small to meet the amount 
of interest which has to be paid on the Government bonds semi­
annually by the Government. It must not be overlooked also that 
they have entirely failed to pay the 5 per cent. on their net profits. It 
is a question between the Government and these large corporations; 
and I am not willing to yield to them without at least making an 
effort to protect the public interest. 

The PRESIDING OFFICER, (Mr. CLAYTON in the chair.) The 
Senator from Ohio .[1\Ir. SHERl"dAN] yesterday proposed an amend­
ment. 

Mr. SHERMAN. I drew that amendment hastily, and I do not 
think it exactly carries out the purpose I had in view. Therefore 
I shall withdraw it in its present form. Perhaps the language of the 
committee in section 4 of the bill carries out the general object that 
I also wish to advance. 

Perhaps I might as well now, briefly, for it will take but a few mo­
ments, state my own view in regard to this important bill. I look 
upon it more in the financial aspect of it, as an effort to relieve the 
Government of the United States without crippling these railroads 
rather than undertake a discussion of the legal principle involved as 
to the ri~ht of Congress to change and alter the laws creating these 
corporations. I shall only refer to the money a"8pect of the bill. 

If I understand my colleague, this bill int-ends to require all thes.e 
railroad companies to pay one-half of the cost of the Government 
transportation into the Treasury of the United States and also 5 
per cent. of the net earnings of these roads into the Treasury of the 
United States to aid it in carrying on the ordinary operations of the 
Government, to aid it also in meeting the interest on these railroad 
bonds, so that so far as this bill is concerned it makes no burden 
whatever upon the railroads that is not admitted by them to be im­
posed by the laws of their creation. 

I have thought, although my opinion is worth nothing against the 
opinion of the Supreme Court, that the Supreme Court put an errone­
ous construction upon this law. But they have decided that the 
railroad companies are not bound to refund to the Government of the 
United States the money advanced by the United States as interest 
on its bonds until the expiration of tJ:rlrty years. That was not my 
understanding of the law when it was passed, and I think the debate 
shows that clearly enough. But there is no doubt whatever that by 
the law a~ it stands the railroad company are compelled to apply and 
pay to the Government one-half of the cost of Government transpor­
tation. That is admitted on all hands. It iB also admitted on all 
hands that these companies are bound to pay 5 per cent. of the net 
earnings, which they never have yet done. I ask my friend if I am 
not correct about that; if these railroad companies have ever paid 
to the Government of the United States one single cent from the net 
earnings of their roads, either of them f 

1\Ir. WEST. I do not know that they have; but the Government 
bas retained the whole of the transportation as an offset against their 
5 per cent., subject to the adjudication of the courts. There iB now 
an accnmulation to the credit of each of these two larger companies 
of the sum of 1,000,000 subject to that issue. 

Mr. SHERMAN. I understand it. The railroad comp~nies have 
never, to the extent of one dollar, paid to the United States what it 
is clearly and palpably their duty to pay by the terms of both laws; 
that is, 5 per cent. of the net earnings. 

1\Ir. WEST. The Senator ought to take off the unfavorable edge of 
that proposition by admitting that the Government has retained the 
amount, and therefore there was no necessity for the companies to 
pay it. 

Mr. SHERMAN. I will come to that. I again repeat, and it is a 
fact that I want to make prominent, that although it iB the clear 
mandate of the law as plainly written as the authority which incor­
porated these companies, they never have paid to the Government of 
th.e United States one dollar of the 5 per cent. fund which they are re­
q uired to pay on the net earnings of their roads; and if they w~re deal­
ing with any other creditor but the United States of Amenca they 
would have found that a pretty serious allegation. While the Gov­
ernment of the United States is paying $3,600,000 a year for the ben­
efit of these corporations, now growing wealthy, they never have 
complied in the slightest degree with any stipulation made in favor 
of the Government of the United States. 

1\Ir. MERRIMON. May I ask the Senator whether in the mean time 
they have declared dividends T 

1\Ir. SHERMAN. I believe they have; the Central Pacific has. 
Mr. THURMAN. The Central Pacific 8 per cent. and the Union Pa-

cific, if my memory is correct, 6 per cent. 
1\ir. CONKLING. Six per cent. on what! 
Mr. THURMAN. Six per cent. dividends on the stock. 
1\Ir. SHERMAN. I did not know that. 
1\Ir. THURMAN. And I will say now, if I do not interrupt my col-

league, that the Judici3.ry Committee bill, if it become a law, will 
leave sufficient means to these two great companies to pay from 3 to 
4 per cent. dividends on the market value of their stock at a time 
when not twenty railroads in the whole United States pay any divi­
dends at all. 

Mr. SHERMAN. Now I will go on. I want to get the simple elo- . 
menta of this case first. 

Mr. PAD DOCK. May I be allowed one word f 
1\Ir. SHERMAN. Certainly. 
1\Ir. PADDOCK. It is due to these companies to say that there 

has been a question as to the date upon which these roads were con­
sidered legally to have been completed. 

1\Ir. SHERMAN. I was coming to that. · 
1\Ir. PAD DOCK. And there has been a controversy between the 

Government and the roads in respect to that question, and because 
of the pendency of that controversy and because there has not been 
an arrival at a conclusion satisfactory on both sides in reference to 
that date, the question of the 5 per cent. has not been settled. 

1\Ir. SHERMAN. I intended to come to that, because I mean to 
show the mode in which these railroad companies have looked on 
their obligations to the Government of the United States. The Su­
preme Court have declared, and the law iB plain without the decla­
ration of any court, that these railroads were bound to apply one-half 
of the receipts for Government work to the payment of this interest. 
It is also clear that they were bound to pay 5 per cent. on. their net 
earnings from the completion of the roads ; and here come the claims 
made by the companies. I want to present them as they appear to 
me. This is the only obli~ation imposed by the law, according to the 
decision of the Supreme tJourt, upon these railroads, and not one of 
them has complied with it in the · slightest degree except as they 
have been compelled in the mode I will mention. That is rather re­
markable. We have already given them bonds to the amount of 
$64,000,000, and we have paid in money from the Treasury of the 
United States some eight or ten years' interest., how much precisely I 
do not know. Does my colleague remember the amount of interest T 

Mr. MITCHELL. I should like to ask the Senator from Ohio a 
question right there. 1 

!tlr. SHERMAN. I do not want to be drawn into an argument; 
but I will yield. . 

Mr. MITCHELL. Suppose it is all true as stated by the Senator 
from Ohio that these railroad companies have not paid any part of 
the 5 per cent. on their net earnings since the completion of the roads, 
I do not pretend to question the statement now · but the reason, I 
suppose, is as stated by the Senator from Nebraska, that there has 
been a controversy as to the time when the roads were completed, 
and that controversy is now pending in the courts. But suppose it 
is all true, does that alter the power or change the power of Congress 
in reference to this matter one way or the other f 

Mr. SHERMAN. I must argue one question at a time. First I 
want to know whether it is true, and then I will talk about the ma­
teriality of it. I have here the simple statement, and I want again 
to impress it on the Senate, to show that they are dealing with a ques­
tion of vast magnitude; that not .only have we issued bonds to the 
sum of $64,000,000 to these railroads, but that theGovernment of the 
United States haa paid besides, as interest on these bonds, at the time 
the document before me was made up, a year or two ago, 30,141,513, 
money collected in the form of taxes from the people of the United 
States. 

Mr. BOUTWELL. A portion oi1t must have been re-imbursed, I 
think. I 

Mr. SHERMAN. Some of it by the application of one-half of the 
Government transportation, and I intended to allude to that. But 
we have paid out of the Treasury of the United States, according to 
this document, which is a year old-it is Judge LAWRENCES's report 
made April 25, 1876, 30,141,513. The railroad companies have paid 
to the Government of the United States not one dollar; but in pur­
suance of law the Government has retained one-half the cost of 
transporting Government supplies over their roads, the amount of 
which precisely I do not know. 

Mr. PAD DOCK. I should like to inquire of the Senator from Ohio 
if it iB not true that the Government has practically retained all f 

Mr. SHERMAN. I will come to that, but my friend would hurry 
me. I want to know now how much has been the whole amount of 
the share of transportation the Government has retained. I am not 
so familiar with these books as I ought to be, but at any rate I should 
like to give credit for the precise amount. 

Mr. PAD DOCK. I dislike to interrupt the Senator from Ohio, but 
I think if we make these figures correct as we go along, we shall have 
a better knowled(J'e of the subject. 

Mr. SHERl\iAN. The public debt shows it. These railroads have 
never paid one dollar, but have done service for the United States 
to the amount of $6,851,349.77; so that the Government of the United 
States, besides issuing its bonds to these railroads, has paid in money 
over and above all services rendered by these railroads nearly twenty­
four million dollars in cash. 

Mr. WEST. Are those :figures on the debt statement f 
1\Ir. SHERMAN. Yes, sir; on the debt statement. I have it here. 

So far as the application of one-half of service for the Government 
is concerned, that obligation has not been controverted. No money 
has been paid, but these railroads have rendered services to the Gov­
ernment to the amount of six or seven million dollars, and the Gov-
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ernment has paid in interest, actual outlay, ·thirty-odd million dol­
lars. Besides that, there is a stipulation in the law which has been 
read by both the Senators that the Government of the United States 
is to receive from the completion of the road 5 per cent. of the net 
earnings. Here there were two elements. When was this road com· 
pleted J Never, and it never will be--

Mr. PAD DOCK. I think it is hardly fair to make that statement. 
The PRESIDING OFFICER. Does the Senator from Ohio yield 

to the Senator from Nebraska t 
Mr. SHERMAN. Yes, but I am interrupted just in the midst of a 

eentence. 
Mr. PAD DOCK. I beg pardon. 
:Mr. SHERMAN. I said never, and never will be according to the 

construction which may be given as to any railroad. No railroad is 
ever completed in one sense; but a railroad is completed in the or­
dinary plain sense of common men w ben its track is completed through 
and it connects and runs as a completed line between the terminal 
points; and that is the plain meaning of the law. Therefore, the 
very moment this road as a continuous line commenced earning money 
and had net earnings, that moment it was completed, and by honor 
as well as by the plain language of the law the companies were bound 
to pay that 5 per cent., small though it might be; yet they never have 
done it. They said the road was not completed. When was the road 
completed t It has been decided. 

Mr. PADDOCK. I am not able to give the Senator the information 
exactly; but this is true, that the Government appointed a commis­
sion of eminent citizens who went and examined the road to a~cer­
tain if it was completed, and they reported that it was not, and upon 
that report it was required of the Union Pacific Company alone that 
it should expend some million and a half of dollars, which it did 
thereafter, and the Central Pacific as I remember a corresponding 
amount. 

Mr. SHERMAN. I understand all that. 
Mr. PAD DOCK. So that if there were any proceeds before that time 

it wa.s necessary undoubtedly that they should go to help up the mill­
ion and a half of dollars which was required to complete the road 
when that report was made; and thereupon the sum required was ex­
pended and the road was put in that condition which afterward was 
determined by a commission to be a completed road. Then, as I un­
derstand, the company was ready from that date, from that report, 
to pay 5 per cent. ; and that is the controversy between the Govern­
ment and the company. 

Mr. SHERMAN. When was that date t 
Yil'. PADDOCK. I am not able to tell you the date exactly. There 

was probably a year and a half's difference. 
Mr. WEST. As the Senator from Ohio wishes to know something 

definite--
Mr. SHERMAN. I just want to know the date. 
Mr. WEST. I will then give it from an official document, from the 

report of a commission on behalf of the United States appointed by 
the Secretary of the Interior. 

Mr. SHERMAN. Just give me t,he date. 
Mr. WEST. I will give it to you. Here are the words: 
Tbis commission has therefore decided that the road was completed as required 

by law by the report of the former commission and to comply with the instructions 
of the Interior Department, October 1, 1874, at a total cost of $115,214,000. 

Mr. SHERMAN. What is the datet 
Mr. WEST. October 1, 1874. 
Mr. SHERMAN. Very well. Now I have got it. The construction 

which the railroad companies put on this is, that as long as they could 
put off complying with their part of the contract the road was not 
done ; as long a-s there waa a single bridge that was not built accord­
ing to the language of the law or a single tie that wa-s not laid suffi­
ciently close to the next tie; as long as a single portion of any item 
of their work remained incomplete, the road was not done; and as a 
matter of course it was their interest to make that time as remote as 
possible. But the road wa-s reported a-s completed in October, 1874; 
and yet we all know that people went over that road, that it bad 
earnings five years before that ; and yet upon that kind of construc­
tion they have postponed paying to the Government one single dollar 
of what are called "net earnings." 

Mr. President, this shows that in dealing with these corporations 
we must make the language so plain and precise, and must make the 
duty of the officers so clear that there can be no doubt about the 
interpretation. There is just the condition in which we are placed. 

But that is not all on the point of the completion of the road. Mr. 
"Presirtent, they completed the road by sections of twenty miles ; w ben 
t.me section of twenty miles was completed and certified to by Govenl­
ment inspectors they drew their bonds, and when the last section was 
completed they drew their bonds 'upon a completed road because they 
were only entitled to draw bonds as the road was completed. When 
the road was completed and the laBt bonds were drawn, then not only 
the equity of the law but the plain meaning of the law required them 
to pay 5 per cent. of the net earnings. 

That is not all. What are net earnings t That is a somewhat in­
definite term; but most people know what "net earnings" are. Most 
people know that when a man bas an income of a thousand dollars a 
year and s11ends $999 he is happy, because he has one dollar to his 
crecli t over and above his expenses. If it is the other way, be is very 
unfortunate. These railroads soon made net earnings in one sense; 

• 
but they claimed to deduct from their net earnings all the interest 
on bonds-not only on bonds that were prior in their right to the bonds 
of the United States but those subsequent to the bonds of the United 
States; in other words, if they manufactured and issued what are 
called water-bonds- they deducted that and claimed that until the 
last interest on the last of these bonds should be paid there could be 
no net earnings. By that rule there are no net earnings in more than 
thirty or forty railroads of the United States, because the great body 
of the railroads in the United States have made no net earnincrs in 
that view; and yet according to their reports there are plenty o~ net 
earnings, a large mass of net earnings. Why t Because by the com­
mon-language of plain railroad men net earnings mean that balance 
which is left after taking from the gross earnings the cost of running 
the road; not the cost of constructing new bridges, not the cost of 
paying interest on debts, not the money that is paid to stockholders 
either in the form of interest or in the form of dividends, but the 
mere running expenses of the road. Therefore, if a road earns$8,000,-
000 and pays out $4,000,000 for the running expenses, the other $4,-
000,000 are net profits, although every dollar may go to the bond­
holders to pay the interest on the bonds. That is the plain meaning 
of "net earnings." 

:Mr. WEST. I merely rise to ask the Senator whether there has 
ever been a judicial decision on the question a-s to what constitute 
net earnings of the road, and whether that very question in this case 
bas not been remitted by a-ct of Congress to the United States courts, 
because we were all at loss about this sum t 

Mr. SHERMAN. Let me state frankly that in my judgment the 
men who own these railroads, now enormously valuable, ought to be 
prompt and eager to do their duty by the Government of the United 
States. They ought not to await the long delays of a lawsuit, or the 
interminable delays of a final judgment in the Supreme Court of the 
United States to tell them what "net earnings" mean. The intelli­
gent gentlemen, among the ablest and best in our land, some of them 
the shrewdest men in our land, who are stockholders and managers 
of these roads know mighty well what " net earnings" are when they 
come to divide dividends and profits and collect interest. When they 
are dealing with a government which has been so liberal to them in 
the management and building up of a great property, they ought not 
to wait for a final decision of the Supreme Court of the United States 
to know what "net earnings" are, or to learn when their road was 
completed. The worst thing that has ever been said about these 
railroad companies is the fact that although the Government has been: 
bounteous tothem,notonly in bonds but in money, they seem to hang 
on to the last leg and to the most harsh construction of the law against 
the very Government whose credit alone enabled them to build their 
roads. That is what I complain of. The court has already decided 
in their favor on one point; and although I think the court did not 
catch the meaning of the law, probably it was because we were faulty 
in passing the law ; yet even the law as it stands has not been com­
plied with in that spirit in which a generous government ought to 
have been dealt with, when it gave, I may say, large bounties, large 
aids to these railroad corporations. 

Mr. IDTCHCOCK. Will the Senator allow me to a.sk him a ques­
tion t 

Mr. SHER]I)!AN. Yes, but I am prolonging my remarks longerthan 
I intended. 

Mr. IDTCHCOCK. I desire to ask the Senator whether he consid­
ers the delinquency of the companies, the failure to pay the 5 per 
cent. required by the law, any more to be condemned than the delin­
quency of the Government in the failure to pay the half compensa­
tion required by law f 

Mr. SHERMAN. I think the Government not only was justified, 
but it was its bounden duty to hold on to this money to compel them 
to pay what was due. That is all there is of it. Here is my friend 
from Massachusetts who was the Secretary of the Treasury at the 
time--

Mr. BOUTWELL. I am responsible for it. 
Mr. SHERMAN. He says he is responsible. He never denied that 

the United States owed these roads one-half the Government trans­
portation a-ccount; but he turned around like any other debtor would 
and said " these people owe me twice as much under another plain 
provision of the law, and I will not pay what is due to them until 
they pay what is due to me." 

Mr. WEST. What did the Supreme Court say to that 7 
Mr. SHERMAN. I do not care what the Supreme Court say about 

that. 1 think that is simply plain honesty; and on that question· I 
think the Senator from Massachusetts was exactly right in dealing 
for the Government. Certainly I would have done it if I bad been in 
his position. It must be remembered, therefore, that all that this bill 
reported from the Judiciary Committee, in rather vague language I 
admit-for I cannot yet ~et into my bead the fourth section-does is 
to require that these railroads shall still pay to the Government of 
the United States one-half of the cost of transportation and also 5 
per cent. of the net earnings; that is, all that goes to the benefit of the 
United States, every dollar under the bill reported from the Judiciary 
Committee. My friend from Louisiana shakes his bead. Let me see 
what they are. This sinking fund is not for the benefit of the Gov­
ernment. Thissinkingfnndpaysthedebtof therailroads; but there 
is a kind of idea that what these companies are to pay a million and a 
half of dollars into the sinking fund, we are making them pay it to 
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the United States! Not at all. That sinking fund is the property of 
the companies. It goes to pay their debts, to diminish their liabili­
ties, but not one dollar of it goes to the Treasury of the United 
States. I say now that as in the law of 1862 and 1864 there was no 
provision made for a sinking fund, it is the plain and manifest duty 
of Congress to provide for a sinking fund not only to pay off gradually 
the bonds issued by the United States but also to pay off the first­
mortgage bonds. Every State government that is well managed, all 
the Northern States, have in their railroad laws provision for a sink­
ing fund. I know in the laws of Ohio-I do not know how it is in 
regard to other States-there is some provision for the payment of 
the debts of a railroad company always inserted in the railroad law. 
There must be a sinking fund. Wherever a debt is made a provision 
of a suitable character ought to be made to pay the debt. That must 
be the case in New York and in Massachusetts. I think that in all 
the States whenever a railroad is chartered and bonds are authorized 
to be issued, there is a provision in the law for a sinking fond. Con­
gress is the law-making power here. Whether the right to change or 
alter this law was reserved in the act or not, Congress as part of the 
law-making power might provide for a sinking fund as to either of 
these companies. 

Mr. MITCHELL. I should like to ask the Senator if there is any 
limit to the extent of that power t 

Mr. SHERMAN. No. Legislativepowermaybegreatly abused, but 
the provision for a sinking fund is not a power likely to be abused. 
A sinking fund is merely to secure the payment of the debts of a cor­
poration. But there is no question about it here, because the right 
to alter, amend, or repeal clearly gives the power. 

Mr. PADDOCK. Is it not true that there is no controversy be­
tween any of us in respect to the sinking fund; only as to the amount 
of it; one party maintaining and insisting that Congress should pro­
vide for it and another insisting that the provision shonld be only 
such a one as the company may deem properf 

Mr. SHERMAN. I am very ~lad my friend has come to that, be­
cause that saves me the necessity of going further. It is admitted, 
therefore, that a provision for a sinking fund is a proper provision 
in a law. One is provided in either of these bills. The next ques­
tion is how much. There are two elements only to consider. In the 
next place the sinking fond must be sufficient to secure the payment 
of debts when they mature. That is the first principle of a sinking 
fond. The next principle is that it must not affect the rights of cred­
itors. Therefore it would not be right to provide a sinkin~fnnd for 
a second-mortgage creditor that would impair the vested nghts of a 
first-mortgage creditor. If this bill affects the rights of a iirst-mort­
gage creditor in providin~ a fund for the second-mortgage creditor, 
I would say it was in violation ~f a contract and ought not to be 
done. The Judiciary Commit.tee seem to have had this general prin­
ciple in view, because, after stating how much shall be provided for a 
sinking fund, they have stated that in no event shall this provision 
affect in any way the right of using sufficient money even out of the 
sinking fund to pay the interest on the first-mortgage bonds. Is not 
that the proposition 7 

Mr. THURMAN. Yes, sir. 
Mr. SHERMAN. Very well; that isright. Then when you go be­

yond that the next lien is the lien of the Government. The lien of the 
stockholders and all the subordinate bondholders is nothing. The 
lien of the Government is the next lien, is admitted to be on all hands. 
Now what is a reasonable sinking fond for the lien of the Govern­
ment! It seems to me that if anything the committee have fallen 
Rhort of what is requisite, because they have not required this sink­
ing fund to be sufficient to pay the interest as it matured, so that there 
is plainly, notwithstanding the passage of this bill, an increasing debt 
due by these companies to the United States of America. The mode 
provided for of a million and a half does not pay all the interest that 
the Government is to pay. Consequently the debt of the Pacific Rail­
roads to the Government is constantly increasing. Under the bill of 
the J ndiciary Committee, as I take it, with the exception of two prin­
cipal roads, the other roads are not able to pay. I suppose the Kan 
sas Pa.cific is not able to pay. 

Mr. WEST. That is in the hands of a receiver. 
Mr. SHERMAN. It is in the hands of a receiver; therefore it is not 

able to pay, and hence that provision as to it is practically nugatory. 
But take the two great corporations that pay. The provision for the 
sinking fund is of a less sum than the annual addition to the debt of 
the United States, the interest being, I believe, something like three 
millions two hundred and odd thousand dollars, and the sinking fond 
provided is only $3,1)00,000. 

Mr. WEST. Your sinking fund for the national debt is $20,000,000 
and your interest is $100,000,000. 

:Mr. SHERMAN. That may be, but there is a very great differ-
0uce. Here this debt has got to be paid in thirty years. A large 
amount of interest has accumulated, so that, even if these two prin­
cipal companies pay the full_ amount provided by this bill, their debt 
to the United States will be increasing year by year, so that it is not 
unreasonable, unless they are not able to pay. As to their ability to 
pay I know nothing except what I see in all these documents. I see 
that the net earning9 of the Central Pacific are $8,031,498. :My friend 
from Louisiana. said that that was too much, or that there ought to 
be deductions from that. I did not understand him exactly. 

Mr. WEST. In those estimates of the running of that road they 

include the total line of the road of the Central Pacific, twelve hun­
dred and nineteen miles, wherea-s only eight hundred and sixty-six 
miles of that road have been aided by the Government of the United 
States, and the one-third that was not aided is, I am told, the most 
profitable part of the road. Therefore it is manifestly unjust to take 
the earn~oos of the whole road to make a calculation of earnings that 
are dne to the Government. 

Mr. THURMAN. Will my friend allow me to interrupt him I 
Mr. SHERMAN. Certainly. 
Mr. THURMAN. Does the Senator from Louisiana include in that 

the Western Pacific, which is a bonded and land-subsidy road f 
Mr. WEST. 0, no; the Western Pacific is in the twelve hundred 

and nineteen miles, but the Oregon and California Pacific is a very 
different thing, and there are lateral branches in all directions. In 
other words, tb.e actual report of the proceeds and operations of the 
Central Pacific Railroad included four hundred and odd miles that 
are not aided by the Govemment of the United States: 

Mr. SHERMAN. ! ·take these fiaures from the reports. There hns 
been probably some delay in making these reports. I have often 
heard the matter a subject of conversation. It was very difficult to 
find out the exact earnings of the Pacific Railroa.O. That has been a 
matter of talk amona business men, but these are the figures they 
give. How much oug~t to be deducted I do not know, nor is it mate­
rial to my argument. I would as lief take the figures of the Senator 
from Louisiana. If he would tell us how much the subsidized railroad 
earns I would take his figures and work out the problem. I take the 
figures I have given from their report of the net earnings of the Cen­
tral Pacific. There is, first, the interest on first-mortgage bonds. That 
is$1,671,340. That is given precisely. The next is this sinking fund, 
because the railroads are practically released from paying the interest 
to the Government by the operation of this sinking fund. They do not 
have to pay anythin(l' to the Government at all. That is fixed by this 
bill at 1,500,000, so that the total amount to be paid on the first and 
second mortgage bonds, including the sinking fund, is 3, 171,340, leav­
ing $4,860, 1St! surplus to pay the interest on both classes of bonds, nearly 
$5,000,000 of profits to be divided to the stockholders who paid nothing 
for their stock or bonds that were issued, all subsidiary liens to the liens 
of the United States. It seems to me that if the committee have erred 
they have erred in not making the amount greater. It seems to me 
out of this surplus and net earnings they ought to acquire a pretty 
large sum as a sinking fund for the later bonds. If we were legislating 
for these railroads, to advance their interests, to place them higher in 
the market, to raise their stocks and bonds, we ought in addition to 
a sinking fund for the first-mortgage bonds to provide a sinking fund 
for the second-mortgage bonds, so that the debt may be gradually 
diminished, leaving the property of the stockholders advancin~ day 
by day and year by year. That is the course which is pursued m re­
gard to other railroads. It is the course that ought to be pursued. 
It is to their interest to pursue it, and it is a mistake to leave to the 
future to settle all these vast sums of money which are increasing 
year by year. The earnings ought to be applied to the interest on 
the first-mortgage bonds, second, to the interest on the second-mort­
gage bonds, and third, to a sinki~~ fund for both mortgages. 

Mr. WEST. If the Senator will permit me, both companies have 
provided a sinking fund for the first-mortgage bonds, and it is ac­
cumulating now . 

Mr. SHERMAN. Where is it provided f 
Mr. WEST. Provided by their own action, by the board of direct­

ors. 
Mr. SHERMAN. That shows that what I have said is correct. 

The law is faulty in not requiring them to have a sinking fund. My 
friend says that the wise men who manage this branch are already 
doing what the law on~ht to have required them to do. Therefore, 
it would be no hardship for us to step in and say that they should 
have a sinking fund to diminish the :first-mortgage bonds, so as to 
provide for the second-mortgage bonds and preserve the property of 
the stockholders when thirty years roll around. It seems to me a very 
plain proposition ; and when you apply these same figures to the 
Union Pacific it is full of the same kind of meaning. It is admitted 
on all hands1 I believe-! have heard no controversy about it-that 
the net earrungs of the Union Pacific are $6,148,365. The first-mort­
gage interest is 1,634,190. The sinking fund provided in that case 
is a million and a half, making the amount of interest and sinking 
fund $3,134,190. This, deducted from the net earnings of the road, 
leaves a balance of net earnings of 3,014,175. In my judgment, it is 
for the interest of these corporatri()Il8, for the interest of the stock­
holders as well as others, and it would be wise to take a million out 
of those $3,000,000 and apply it for the sinking fund for the first-mort­
gage bonds. My friend says that they have done something of that 
kind, but how much I do not know. There is no evidence about it 
that I know of; I have never seen it in the papers. 

Mr. WEST. If I do not interrupt the Senator, I should like to ask 
him a question. 

:Mr. SHERMAN. Certainly. 
Mr. WEST. If he were the holder of a first mortgage on a railroad 

would he allow t.he creditors who owned the second mortgage to con­
trol independently of law the sinking fund of the first mortgage f 

Mr. SHERMAN. We are not exactly in the light of creditors, the 
United States it is true is a creditor, but the United States is tho 
United States of America, and the Congress is the law-making power, 
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not only for the States and people of the United States, but for these 
corporations as well. 

Mr. WEST. It never pays anything without an act of Congress. 
Mr. SHERMAN. The railroad company will not pay without an 

act of Congress. There is the trouble, and we are trying to make a 
law. There is no difficulty about it. My friend from Louisiana says 
these railroad companies are already establishing sinking funds, anq 
that shows the wisdom of the managers of them. So with all these 
great corporations. They do it as a. matter of course. I know of 
great railroads in this country now, that are very profitable indeed, 
whose debts are gradually being eliminated by the operation of sink­
ing funds wisely and carefully conducted; and soon these great cor­
porations will be entirely free from debt and will be the property of 
their stockholders alone without bonds whatever, and that process 
ought to go on with the Pacific Railroad. 

I say, therefore, that this bill stops short, so far as the sinking fund 
is concerned, of what would really be for the interest of the stock­
holders of these roads. Not only should the sinking fund provided 
for be sufficient for the first, but for the second mortgage bonds. 
Then this railroad, growing gradually with the strength of the coun­
try, gradually increasing the stock, would be gradually advancing in 
value. I think, then, you might as well dismiss from this problem 
the idea that this million and a half goes to the United States. It 
does not do it at all. It is for the benefit of the road, and every dol­
Jar of it is applied to buy up the bonds of the road or to be invested 
in United States bonds as a sinking fund, and these United States 
bonds or P:tcific Railroad bonds, whatever they are, are the property 
of the road in the form of a sinking fund to be used for their benefit. 

It does seem to me that section 4 of the bill is open to some criticism 
for ambiguity; I yet cannot get it through my head; but the general 
purpose of the bill is right, that is, t.hat these railroads should now 
from this time forward commence paying the 5 per cent. on net earn­
ings, and also give to the Government one-half of the transportation 
account, and do so in the form of taxes, and pay this interest, and then 
they should provide a sinking fmid, I think, sufficient to pay the in­
terest. I would rather increase it. I believe it would be better for 
the railroads, so that this debt would not be increasing, and I would 
be perfectly willing to vote for a proposition that would go a little 
further and gradually pay the first-mortgage bonds, and thus protect 
this property in tho hands of the stockholders. The interest of the 
people of the United States and of all parts of it is largely concerned 
in the wise management andprudentcarewith which these great cor­
porations are conducted ; but it is not wise or prudent for them or for 
their stockholders to divide large sums of surplus earnings when they 
have enormous debts to pay. It is far better for them that a portion 
of this surplus should be applied to the gradual liquidation of those 
debt.s. As I believe this bill will do it, I shall vote for it for want of 
a better meat~ure. 

I do not care about criticising the other bill which has been intro­
duced and is now presented, because, perhaps, my views arc sufficiently 
shown by what I said on this bill. I regard this other bill, Senate 
bill No. 1134, as a practical surrender of the right of the United States 
under its second mortgage. The accumulations of a sinking fund of 
$1,000,000 for the benefit of the road is simply a surrender of the right 
of the United States to the road. According to that bill I do not see 
any provision where the United States gets anything. If my friend 
will show any section here by which the Treasury of the United States 
gets any money out of the road, I should like to know where it is. AB 
I understand the bill, all the money now agreed to be paid to the 
United States goes into the sinking fund for the benefit of the rail­
road company, and we might better at once end the matter by giving 
up our right. 

Mr. THURMAN. Mr. President, I am compelled to go to another 
room in the Capitol. The hour has passed at which I ought to have 
been there. I shall, therefore, only make two observations in regard 
to what has been said, and then submit to the Senate whether we 
shall come to a Yote on this bill to-day-or not. First, in regard to the 
fact that these companies have never paid the 5 per cent. on all net 
earnings which it is admitted they are bound to pay. The excuse is 
that the Government and the companies differ as to what is 5 per cent. 
of the net earnings. Thatis no excuse for thecompanies not paying 
into the Treasury what they admit to be 5 per cent. of the net earn­
ings. They were bound to pay at least into the Treasury what they 
admit they owe, and if the Government claims more than that, all 
that they could say is, " We will resist what you claim over and above 
what we admit we owe." 

One word more. The Senator from Louisiana has said that there is 
only a certain portion of the Central Pacific Railroad upon which the 
earnings are to be calculated and 5 per cent. paid into the Treasury, 
to wit, about ei~bt hundred miles out of twelve hundred miles. I do 
not so read the cnarter at all. If I am not mistaken, there is not one 
mile of the Central Pacific Railroad from San Jrrancisco to its union 
with the Union Pacific Railroad that is not a land-subsidy and bonded 
ro~ . 

Mr. WEST. I do not believe anybody disputes that. 
1\Ir. THURMAN. Very well. 
Mr. WEST. The other four hundred miles run to other parts of 

the country, to Oregon. · 
Mr. THURMAN. If it is the four hundred miles which run to Ore­

gon, if the Senator does not know it, I think he can find out by the 
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least inquiry that it has made no net earnings at all, and of the net 
earnings the whole eight millions have been made by that part of the 
road which is confessedly bound to respond to the Government by 5 per 
cent. of its net earnings. I think the Senator will find, if he will make 
inquiry, that so far from this four hundred miles having produced net 
earnings to that company they have been a load to the company, and 
therefore the whole amount of these eight million and odd dollars of 
net earnings of that company have been by the operation of that part 
of its road which the Government contributed to build by its land 
subsidy and by its bonds. Therefore there is no reason whatever for 
deducting from those $8,000,000 any portion whatever in ascertaining 
what are the net earnings of that road. 

We made in the .Judiciary Cmrumttee the most careful estimate 
whether this bill would be so oppressive to the roads that they could 
not live under it, and so far from that being the case, on the best 
estimate that we could make, if this bill becomes a law, even in the 
present depressed state of business, the two principal ones, the Central 
Pacific and the Union Pacific, can pay from 3 to 4 per cent. annual 
dividends to their stockholders upon the market value of their stock 
at a time when not twenty roads in all the United States are paying 
any dividends at all. Take the great State of Ohio. I know of but 
one single road in Ohio that is paying dividends to its st-ockholders. 
There is a larger number in the New England States, but I certainly 
am correct in saying that in the years 187 4 and 1875 not forty railroads 
in the United States paid dividends to their stockholders, and I think 
I would be in fact correct if I were to say that not twenty did it. 

Our bill does not require of these railroad companies as much as 
the Government annually pays interest on its loan to them, and that 
leaves them so much of their net earnings that they can distribute 
from 3 t9 4 per cent. dividend on the market value of their stock, and 
yet it is talked about as a bill that is oppressive to these companies, 
to companies that have been in default from the very moment that 
their obligations accrued to the Government! No, sir, that will not 
do. This bill is simply to determine whether these companies shall 
continue to set the Government at defiance, it is simply to determine 
whether the Government is to lose more than $200,000,000, or whether 
by making these companies comply with the obligations which they 
solemnly assumed that sum shall be saved to the Government. 

Mr. President, I would be very glad indeed, a.s I must "be out of the 
Senate for several days, and as this bill wa.s put in my charge by the 
.Judiciary Committee, if we could take a vote upon it to-night. If 
the bill is to pass, as I said before, it cannot pass too soon; if it is to 
be defeated it cannot be defeated too soon ; so that the time of Con­
gress may not be wasted further upon it. The appropriation bills 
will be here in a day or two. If this bill is to pass over, they will 
take precedence of it, and it is gone for this session. I therefore hope 
that the Senate is prepared to vote upon it now. At least I hope that 
that question will be decided. I hope that some Senator will make a 
motion that will test the question whether the Senate will vote on 
this bill this day. It can be done by a motion to go into executivo 
session, or to adjourn, or any other motion. I hope that that motion 
will be made so that we may know whether we are to go on and finish 
this bill to-day or not. 

Mr. WITHERS. I move that the Senate proceed to the considera­
tion of executive business. The Senator from Georgia [Mr. GoRDON] 
I know is exceedingly anxious to be beard on this bill. He is con­
fined to his room by severe indisposition, and be is particularly anx­
ious that the vote shall not be had to-night, so that he may be afforded 
an opportunity of being heard upon the bill now nuder consideration. 
In order to afford him that opportunity and to test the sense of the 
Senate, I move that the Senate go into executive session. 

The PRESIDING OFFICER. The Senator from Virginia moves 
that the Senate proceed to the consideration of executive business. 

The motion was agreed to; there being on a division-ayes 35, noes 9. 
The Senate proceeded to the consideration of executive business. 

After ten minutes spent in executive session the doors were re-opened, 
and (at four o'clock and twenty-five minutes p.m.) the Senate ad­
journed. 

HOUSE OF REPRESENTATIVES. 
WEDNESDAY, Januar'lj 31, 1877. 

The Honse met at twelve o'clock m. Prayer by the Chaplain, Rev. 
I. L. TOWNSEND. 

The .Journal of yesterday was read and approved. 

CORRECTION OF RECORD. 

Mr. BUTTZ. I observe that in the CONGRESSIONAL RECORD I am 
recorded as having voted yesterday for only four of the commission­
ers appointed by the House. I am not recorded as having voted for 
Mr • .ABB01T. I voted for Mr. ABBO'IT at~ well as for the other four 
commissioners. 

The SPEAKER. The REcoRD will be corrected. 
ELECTORAL VOTE COMMISSION. 

The SPEAKER.~The Chair lays before the House the following 
communication. 
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The Clerk read as follows : 
To the Speaker of the House of Representatives of the United States: 

Pursuant to the provisions of the second seotion of the act of Congress entitled 
"Au act to provide for and regulate the counting of votes for President and Vice­
President, and the decision of questions arising thereon, for the term commencing 
March 4, A. D. 1877," approved .January 29, 1877, the undersigned, associate jus­
tices of the Supreme Court of the United States assigned to the first, third, eigbtb, 
and ninth circuits, respeotively, have this day selected lion. Joseph P. Brrullev, the 
a.ssooiate justice oosigned to the fifth circuit, to be a member of the commission 
constituted by said act. 

Respectfully submitted. 
NATHAN CLIFFORD, 
SAM. J. MIT..LER, 
STEPIIEN J. FIELDS, 
W. STRONG, 

Associate Justices of the Supreme Oourt of the United States 
assigned respectively to the First, Thi rd, Eighth, and Ni1lth Oircuits. 

WASHINGTON, January 30, 1877. 

ADDITIONAL TEMPORARY POLICE. 

Mr. WILSON, of Iowa. I desire to call up for action at this time 
the concurrent resolution of the Senate now on the Speaker's table 
in regard to the appointment of one hundred men to serve as a spe­
cial police at the Capitol during the counting of the electoral vote. I 
have been instructed by the Committee on Roles of the House to offer 
a similar resolution. I believe this is a question of privilege. 

Mr. GARFIELD. I hope the gentleman from Iowa. will yield for a 
few moments to allow some I'equests fOI' unanimous consent. 

Mr. KASSON. I presume there will be no objection to the resolu­
tion called up by tlle gentleman from Iowa. 

The t3PEAKER. The Chair thinks there should not be any. 
Mr. BANKS. This is a privileged question. It concerns one of the 

highest -privileges of the House. 
The SPEAKER. The Chair so rules. The Clerk will read ihe con­

current resolution: 
The Clerk read as follows: 

Resolved by the Senate, (the House of RepTesentativlls concurring,) That the Sergeant.~­
a.t-Arms of the Senato and Honse of Representatives respectively be, and they are 
l1ereuy, authorized each to appoint fifty men to serve as a special police at the Cap­
itol during the canvasRing of the votes for President and Vice-President, or for such 
portion of said time as tbey shall deem necessary, saicl special police to be paid equally 
from the contingent fund of tbe Senate and of the Ilonse of Representa.ti ves. 

Mr. WILSON, of Iowa. I move that the House concur in the Sen­
ate resolution with an amendment substituting the word "counting" 
for the word "canvassing," and I shall call the previous question on 
the concurrent resolution with that amendment. 

Mr. HOLMAN. This is subject to the point of order. 
Mr. WILSON, of Iowa. I t,hlnk not. 
Mr. HOLMAN. I reserve the point of order. 
Mr. BANKS. Make your point of order. 
Mr. HOLMAN. I desire to make some inquiries in regard to this; 

and if I find that the resolution is in accordance with the precedents 
I shaH not insist that it shall be considered in Committee of the Whole. 
I do not remember that it has been found necessary heretofore to 
create so large a police force in connection with the inauguration of 
the President. 

The SPEAKER. Tho Chair would state to the gentleman from 
Indiana [Mr. HOL1\1AN] that this money is to be paid out of the con­
tingent funds of the two Houses already appropriated. 

Mr. HOLMAN. Certainly; but the role covers moneys to be taken 
out of an appropriation already made or which shall be made. Bot 
I do not wish to make the point of oruer. 

The SPEAKER. The gentleman from Indiana does not make the 
point of order. 

Mr. HOLMAN. I do not wish to make the point of order; bot I 
wish to reserve it. If this appointment is conformable with the 
practice hith~rto, I shall not insist on the point of order. The gen­
tleman from Massachusetts [Mr. BANKS] perhaps can tell us whether 
it has been customary to place the Capitol to this extent under sur­
veillance or not. I clo not wish to see a new rule established at this 
time increasing a quasi-military force about tho Capitol unless there 
iB some necessity for it. 

Mr. WILSON, of Iowa. The Committee on Rules have considered 
this question and have instructed me to report a I'esolotion similar 
to that received from the Senate. We know very well that the 
American people generally on occasions like this behave themselves. 
They had excellent order during the centennialexhibition-butwitb 
eight hundred police. We do not anticipate any difficolty, bot we 
thought it wise that theofficersof thetwoHonses should have power 
to keep a way clear between the Senate and the House, so that the 
Senate on retiring to consult may have the opportunity of passing to 
their Chamber without difficulty. It is possible also that there may 
be a class of men known as pickpockets here, and we desire to protect 
those who come to witness the proceedings. I ask the previous ques­
tion on the resolution. 

Mr. HOLMAN. I thought that this report was made by the gen­
tleman from Massachusetts, [Mr. BANKs,] but! observe nowthatitwas 
made by the gentleman from Iowa, [Mr. WILSON,] and I should like 
to }mow from him whether it has been found necessary heretofore to 
create this quasi-military force about the Capitol on the occasion of 
counting the electoral vote, and whether it bas been done heretofore. 

Mr. WILSON, of Iowa. I understand that it has. 
Mr. HOLMAN. If this is in conformity with what has been found 

prudent and necessary heretofore I shall not object. 

Mr. WILSON, of Iowa. The gentleman will remember that the 
police force about the Capitol ·ha.s been very largely reduced and that 
the police of the city are, at present, in a state of demoralization. 

Mr. BANKS. There never has been a.n occasion where the votes for 
President and Vice-President have been counted when the force of the 
Capitol was so small as it is now. It was suggested to the Commit­
tee on Rnles in such a manner that they could not overlook it, but 
while it wa.s not absolutely necessary it would be very wise to take 
this precaution, and the committee co old not do otherwise than make 
this report to the House. The police force of the_ Capitol is not now 
so large as it has been on occasions of this character. I do not limit 
it to the counting of the vote, but to any occasion of great interest 
when the two Houses have been called together. Now every one 
k:no~s that this is a. time of great interest in regard to counting the 
vote, and it is a small matter for the two Houses to provide for addi­
tional force to preserve order in the Capitol. 

Mr. WILSON, of Iowa. I have been informed by members of the 
House that our doorkeepers, on yesterday, for example, were almost 
overpowered by disreputable citizens, or men perhaps not worthy the 
name of citizens. They have made complaint that they are scarc.ely 
able to maintain order in the galleries, and we consider the passage 
of this resolution as imperatively necessary. 

Mr. HOLMAN. The American people in managing their affairs gen­
erally conduct themselves in good order, and the gentleman from 
Massachusetts [Mr. BANKS] will remember that in 1861 there was not 
so large a police force about the Capitol as there is now. Since then 
I adm1t that the Capitol police has been largely increased, but it is 
now diminished, and diminished as it is, it is larger than it was in 
1861 or prior to that time. I have never heard of the nocessit.y for 
increasing the force on the countin~ of votes for President and Vice­
President, a.ud I have witnessed qmte a. number of such counts. 

Mr. WILSON, of Iowa.. The officers of the Honse complain now of 
disorder and they are almost overpowered. 

Mr. BANKS. The situation is very different to-day and will be to­
morrow from what it has been ever before. 

Mr. \VILSON, of Iowa. I call the previons question. 
The previous question was seconded and the main question ordered; 

and under the operation thereof the resolution of the Senate was 
concurred in. 

Mr. WILSON, of Iowa, moved to reconsider the vote by which the 
resolution of the Senate was concurred in ; and also moved that tho 
motion to reconsider be laid on the table. 

ADJ\IISSIONS TO THE HOUSE. 

Mr. COX. I rise to a privileged question. I submit from the Com­
mittee on Rules the following resolution: 

Resolved, That during the counting of the votes for President and Vice-Prc.~i!lent 
no person besides those who now ha.ve the privilege of the floor of the llou!>e of 
Representatives shall be admitted to that portion of the Capitol set apart for the 
use of tbe House and its officers, except upon tickets to be iss nod by the President 
of the Senate and the Speaker of the Honse of R~1res<1ntatives, and that the 
tickets to ue issued under this rosolntion shall be distributed under tho direction 
of the Committee on Rules of the two Houses. 

Our rules designate the persons who shaU have the privilege of the 
floor. The rule is as follows : 

134. No person except members of the Senn.te, their Seoretary, heads of Depart­
ments, tbo President's private secretary, foreign ministem, tho govemor for the 
timo being of any State, Senators and Representatives eloct, judges of the Su­
premo Court of the United States and of the Court of Claims, and such persons as 
have bv name reoeived the t,hanks of Congress, shall be admitted within the Hall 
of the House of Representatives or any of the rooms upon the same floor or lea<l­
ing into the same; provided that ex-members of Con~ss who are not interested in 
any claim pendina before Congress, and shall so regtster themselves, may also ue 
admitted within t'he Hall of the Honse; and no persons except those herein speci­
fied silll.ll at any time be admitted to the floor of the House. 

A MEMBER. That role has not been observed 
Mr. COX. The role has not always been observed, but it is the 

right of every member to call for its observance. Owing to the throng 
of people wl;10 will be in this Hall to-morrow, the Committee on Rules 
thought it advisable to providEftha.t the persons eligible to admission 
to the Hall of the House, which includes the list I have read, shall 
be included in the resolution. The resolution cuts off all the clerks 
of committees, both of the Senate and the House, for our rules do not 
allow the clerks of committees to be on the floor, but the rules of the 
Senate allow the clerks of committees of that body to be upon the 
floor; so that we adopt language referring to the privileges of the 
Honse alone. The committee also propose under their own regulation, 
as they are providing for the order· of the day to-morrow, that tickets 
shall be issued, three to each of a certain class of officers and threo 
to each of the Members and Senators, and three only. These are 
tickets for the galleries, and we understand authoritatively that these 
galleries can only seat eight hundred. persons. There have been twelve 
hundred persons packed into these galleries, and we propose the twelve 
hundred tickets shall be issued, and only twelve hundred. We can 
make no other provision to provide for proper decorum in the proceed­
ings to-morrow. 

Mr. KASSON. I would like to ask the gentleman from New York 
[Mr. Cox] whether, in view of this being a joint session in which 
both the Senate and House will participate, there ought not to be 
some joint provision made by the two Houses, or the Senate may pro­
vide a role of admission different from ours T 

Mr. COX. I would say to my friend from Iowa [Mr. KAssoN] that 
the Committee on Roles of the Senate met to-day with the Commit-
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tee on Rules of the Houso and a similai- resolution will be offered in 
the Senate. 

:Mr. KASSON. I only wanted to avoid any question of privilege on 
the part of the Committee on Rules of the Senate. 

Mr. SINGLETON. Does this resolution apply to any but the gal­
leries for the families of members f 

Mr. COX. To all the galleries except the diplomatic gallery, which 
iB controlled by a special rule of the Honse. 
t Mr. THORNBURGH. I desire to ask a question. Is it the inten­
tion of the committee to issue tickets for each day, or to issue tickets 
for the entire number of days that the count may progress Y 
, Mr. COX. Each day a new ticket will be issued; every day the 
count goes on each member will receive three tickets. We do not 
know how these galleries may be packed, and we have thereforelim­
ited the number for the first day to three tickets to each member. If 
we find that we can issue more tickets we will do so. I hope the House 
will leave that to the discretion of the committee. 

Mr. HALE. How do the members get these tickets f 
Mr. COX. They will be sent to each member and reach him by biB 

mail to-morrow morning; they are being printed now. 
Mr. O'NEILL. They should be sent to members before to-morrow 

morning. 
Mr. COX. We are doing our best to forward the m:!l.tter. 
:Mr. O'BRIEN. How many persons will each ticket admit f 
Mr. COX. One only. I now call the previous question. 
The previous q nestion was seconded and the main question ordered; 

and under the operation thereof the resolution was adopted. 
Mr. COX moved to reconsider the vote by which the resolution was 

adopted ; and also moved that the motion to reconsider be laid on 
the table. 

The latter motion was agreed to. 
COM1\fiSSION ON ELECTORAL COUNT. 

Mr. HUNTON. I offer the resolution which I send to the Clerk's 
desk, upon which I call the previous question. 

Mr. HOLMAN. I give notice that, after this resolution has been 
disposed of, I will call for tho regular order. 

The Clerk read the resolution, as follows: 
Resolved, That the members of tho commission on tho p n.rt of tho Honse of Rep­

resentatives appointed under provisions of the bill entitled "A.n act to provide for 
and regulate the counting of votes for President and Vico-Presillcnt, and the decis­
ion of questions arising thereon, for the term commencin~ March 4, A. D. 1877," 
have permission to sit as members of said commission during the sessions of this 
House. 

Mr. KASSON. Is that necessary, in view of the provisions of the 
act itselff The act imposes the duty. Of course there iB no objec­
tion to the resolution if it is deemed necessary. 

The SPEAKER. The gentleman offering it is a member of the com­
mission, and the Chair supposes it iB necessary. 

The previous question was seconde(l and the main question was 
ordered ; and under the operation thereof there olu tion was adopted. 

Mr. HUNTON moved to reconsider the vote by which the resolu­
tion wa.s adopted; and also moved that the motion to reconsider be 
laid on the table. 

The latter motion was agreed to. 
DISTRICT POLICE INVESTIGATION. 

Mr. MILLIKEN, by unanimous consent, suhmitted tho following 
resolution; which was read, considered, and adopted: 

Resolved, That tho testimony taken by the select committee of tho Honso in­
:U~~~~~~airs of the board of police of the District of Columbia be printed 

Mr. KASSON. Not to be brought back by a motion to reconsider. 
The SPEAKER. That iB the understanding. 

ORDER OF BUSINESS. 

Mr. HOL~1AN. Quite a number of gentlemen have propositions 
which they wish to bring before the House, and which will not give 
rise to debate, and I will not for the present insist upon my call for 
the regular order. 

REl\IOVAL OF POLITICAL DISABILITIES. 

Mr. HUNTON. I ask consent to report from the Committee on the 
Judiciary certain bills for the removal of political disabilities. 

The SPEAKER. The bills will be read, after which the Chair will 
aslt: for objection. 

Mr. HALE. Are they personal billst 
Mr. HUNTON. They are. 
lli. GARFIELD. Individual bills, not personal billst 
Mr. HUNTON. Individual bills. 
The first bill was House bill No. 1558, with Sen:1te amendments, to 

r~~ove the legal and political disabilities of Robert Ransom, of Vir­
g1ma. 

The amendments of the Senate were to strike out the words "legal 
and" in line 2 of the bill, and in lines 3 and 4 strike out the words 
''act of Jnly 2, 1862, and the" before the words "fourteenth amend­
ment to the Constitution of the United States;" so that the bill would 
read: · 

That all the political disabilities imposed by the fourteenth amendment of the 
Constitution of the United States upon !Wbert Ransom, &o. 

The amendments of the Senate were concurred in. 
The title was amended so as to read : 
An act to remove the political disabilities oi Robert Ransom, of Virginia. 

The next bill reported from the committee was House bill No. 2736, 
with a Senate amendment, to remove the political disabilities of N. 
H. VanZandt. 

The amendment of the Senate was to strike out the words "act of 
July 2, 1862, and the." 

The amendment of the Senate was concurred in. 
Mr. HUNTON. I ask consent to report for consideration at this 

time, from the Committee on the Judiciary, a bill to remove the po­
litical disabilities of Thomas Conner, of South Carolina. 

Mr. HURLBUT. Let the petition be read. 
The Clerk read as follows: 

To the honorable HOU8e of Representati.'DeJI of the United States: 
The petition of Thomas Conner, a citizen of the State of South Carolina, res-pect­

fully shows that he was United States attorney for the district of South Carolina 
in the year 1860, and prays to have any disabilities which attached to him by reason 
of holding said office removed. .r AMES CONNER. 

Mr. CONGER. I cannot see that any political disabilities attachetl 
to the person by the reason of holding such an office. If that iB the 
character of the petition it does not meet what is required. 

Mr. HURLBUT. That certainly is not a proper petition. 
The SPEAKER. There being objection, the bill iB not beforo tho 

House. 
THOMAS KEARNEY. 

Mr. HANCOCK, from the. Committee of Ways and Means, submit­
ted a report in writing upon the bill (H. R. No. 1747) for the relief 
of Robert Kearney; which was ordered to be printed and recommit­
ted, not to be brought back on a motion to reconsider. 

INVESTIGATION OF RAILROAD ACCIDENTS. 

Mr. GARFIELD. I ask unanimous consent to introduce and have 
referred to the Committee on Rail ways and Canals a bill to provide 
for the more thorough investigation of accidents on railroads. No 
member of the House needs to be reminded of the dreadful railway 
disaster that occurred at Ashtabula, in my district, a few weeks since, 
surpassing in its accumulation of horrors any that has ever occurred 
in the history of railroads. The bill provides for means to inquire 
generally into the causes of such accidents, and to obtain such in­
formation on the subject as may enable the engineers of the country 
to devise new safeguards for the traveling public. I understand the 
committee has the general subject under consideration. '.rhe bill was 
drafted at my request by Charles Francis Adams, jr., of Massachu­
setts, who is perhaps more thoroughly acquainted with the great 
questions connected with railways than any other American. I sub­
mit with the bill a letter from Mr. Adams, which I think will be of 
value to the committee and to the House. 

It has been suggested that a special bureau should be created by 
Congress to procure statistics upon the subject. But I do not think 
that iB necessary. It has been a fault in our legislation in recent 
years that we have multiplied bureaus too much. The bill I offer 
assumes no authority over railroads and creates no new national 
office. It requires a board of officers. of Army engineers to examine 
and report upon such accidents especially as result from constructions 
of engineers. I should be equally well pleased if the duty were en­
joined upon the commission recently created for the purpose of test­
ing iron and steel. Up to the present moment, the cause of the Ashta­
bula disaster does not appear to have been ascertained. The ques­
tions of practical engineering science involved in that accident are 
of the highest importance, and I hope Congress will aid in mak­
king such inquiries as may solve it. I ask that the bill and letter 
may be published, and I move that the Committee on Railways an(l 
Canals may have leave to report on the subject at any time. 

There being no objection, the bill (H. R. No. 4558) to provide for 
the more thorough investigation of accidents on railroads was read 
a first and second time, ordered to be printed, referred to the Com­
mittee on Railways and Canals, with authority to report at any time, 
and ordered to be printed in the RECORD with the accompanying 
letter. The bill and letter are as follows: 
A bill to provide.for the more thorough investigation of accident.a upon railroads. 

Be it enacted bo.J the Senate and House of Representatives of the United States of 
Am-erica in Oongress assembled, That the President of the United States is hereby 
authorized and request-ed to appoint a board of three commissioners, who sballbe 
officers of engineers of the Army, to inquire into the nnmbe~~ causes, and means of 
prevention of accidents on railroads in tho United States, m.e number of persons 
killed or injured thereby, and the most approvetl means of preventing the occur­
rence of the same. And it shall be the duty of said commissioners to hereafter in­
vestigate such accidents on railroads a.s may in their ,judgment be accompanied by 
t1~c=::mces of an unusual or unexplained character, and specially report upon 

SEc. 2. That the commissioners appointed nuder this act shall, in addition to their 
pay as officers of engineers of the Army, receive compensation for actual travel and 
other necessary expenses incurred in the duties herein designated. 

SEc. 3. That, in addition to all special reports from time to time made, the com­
missioners herein provided for shall at the close of each year forward to the Sec­
retary of the Treasury a general report upon the subject of accidents upon railroads 
in the United States during that year, whichreport, to:retherwith any special reports 
which the commissioners may have made during such year, shnll be submitted to 
Congress. 

ComfONWEALTit OF M.AssACHUSETl'S, 
BOARD OF RAILROAD COMMISSIONERS, 

Boston, Ja?tuary 27, 1877. 
DEAR Sm: In com:plianco with tho sng~estions contained in your favor of the 

20th instant, I hereWl th send you a draught for an act establishing a national com· 
mission to inquire into accidents upon railroads; a national railrood accident com­
mission, in fact. 
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You will notice that the draught is very simple, and my object bas boon to care· 
fully avoid all dll>puted points. I have taken the inspectors of the British board o£ 
trade as the model and appointed Army officers, so avoiding the creation .of any 
new offices. 

The commissioners have no executive powers whatever. They can only investi· 
gate and report. That is all the British inspectors can do, and a) I that the M:ll!sa.· 
chusetts commissioners can do, and experience shows that that is enough. They 
are able to locate responsibility and ¢ve publicity. 

They cannot summon witnesses, take evidence under oath, or institute any legal 
proceOOings. The commissioners in Massachusetts cannot either. but they have 
never found these powers necessary. 

They cannot call on railroad corporations for reports of accidents or for returns; 
they must rely for information on State officials, on the newspapers, on the voluntary 
co-operation of railroad officials. 'l'his is a practical defect in the a{lt. It would not, 
however, be overcome without raising the dangerous question of jurisdiction and 
State rights. This I thou~rht best to avoid. No one questions the right of theGen· 
eral Government to investigate anyt.hing and everything; and where not only citi­
zens of other States, but the United States mails, are continually destroyed through 
accidents on railroads, the propriety of the United States instituting investigations 
into the ca. uses of such accidents ought not to be questioned. 

Finally my object baa been to carefully avoid trying to draw up a complete and 
comprehensive measure. That can only develop itself in its own way. This is 
simply a seed. If anything comes of it, it can ea-sily be developed in any way 
which praotioa.l experience shall show t.o be necessary or expedient. Now powers 
can be given as they are practically found t.o be needed. United States commi'i· 
sionera can be authorized to conduct investigations, summons, witnesses, &c. .All 
this and many other things which will at once Ruggest themselves could readily be 
put in the bill; but I think it is much better without them; they will come as they 
are needed. 

As it stands the act will meet the case, and I do not see how any one can ob­
ject to it. I sincerely hope you will have. the oppfVtnnity as well as inclination to 
pre sit. Should you offer tt, and shoulcl it go t.o a. committee. I shoulu be obliged 
to you if you would hand this letter to its chairman, as I would like t.o be in com· 
munica.tion with him on the measure. 

I remain, &c., 

Hon. J Alms .A. GARFIELD, 
Washington. 

CHARLES F. ADAMS, Jn. 

REPRESENTATIVE FROM COLORADO. 

Several members called for the regular order. 
Mr. HOLMAN. I believe that the first business in order is the un­

finished business coming over from last evening. If not, I wish to 
move that the House resolve it.seli into Committee of the Whole to 
consider the legis1ative appropriation bill. . 

The SPEAKER. The business unfinished at the adjournment. of 
the House yesterday was a matter of the highest privilege. The 
Clerk will read the resolution reported from the Committee on the 
Judiciary and now pending. 

The Clerk. read as follows: 
Resolved, That Colorado is a Sta.te in the Union, and that James B. Belford, Rep· 

resentative-elect from said State, be sworn and admitted t.o a seat as such. · 

The SPEAKER. In addition to this being unfinished business, the 
Chair considers it a question of the highest privilege. The gentleman 
from Ohio [Mr. HURD] is entitled to the floor. 

Mr. HOLMAN. I wo}lld like to inquire how much time this debate 
is expected to consume. 

The SPEAKER. Four hours, so far as the Chair is irrforme<I. Is 
that the understanding T 

:Mr. HOLMAN. Three hours, as I understood the other day. 
The SPEAKER. Three hours of debate, to be followed by the call­

ing of the previous question, which would allow another hour for de­
bate. 

Mr. HOLMAN. Yesterday I believe one hour or more wa-s occupied 
in reading the report. Time is now of great value on account of the 
present condition of the appropriation bills. I trust it will be under­
stood that the time occupied last evening in reading the report is to 
be regarded as a portion of the four hours. 

The SPEAKER. The Chair understood the gentleman from Ken­
tucky [Mr. KNoTI] to give notice that there were to be three hours of 
debate, and that then the previous question would be called, giving 
a fourth hour. 

Mr. HOLMAN. But the gentleman occupied at least an hour yes­
terday in reading the repGrt. 

The SPEAKER. The Chair is not aware that it has been usual to 
regard the reading of a report as coming out of the time alotted for 
debate; but if the point should be raised and insisted upon, the Chair 
would be obliged to rule that the reading of the report was in the 
nature of debate. 

Mr. HOLMAN. I understood thegentleman from Kentucky to say 
yesterday (though it was not said while he was on the floor) that the 
readinO' of the report was in lieu of his speech. 

The SPEAKER. The Chair thinks that the reading of the report 
iB in the nature of debate. The gentleman from Ohio [Mr. HURD] is 
on the floor. 

Mr. HURD. I desire in the first place to have read by the Clerk 
the :first, third, fourth, and :fifth sections of an act approved March 3, 
1875, entitled "An act to enable the people of Colorado to form a. con­
stitution and State government, and for the admission of the said 
State into the Union on an equal footing with the original States." 

The Clerk read as follows: 
Be it enacted by the Senate and House of ReprestmtatifJea of the United States of 

Americ11 in Oongress assembled, That the inhabitants of the Territory of Colorado 
included in the boundaries hereinafter designated be, and they are hereby, author­
ized to form for themselves, out of said Territory, a. State government, with the 
name of the State of Colorado; which State, when formed, shall be admitted into 
the Union upon an equal footing with the original States in all respects whatsoever, 
as hereinafter provided. 

SEc. 3. That all persons qualified by law to vote for repres!:lntatives t.o tp.e Gene· 

ra.I Assembly of said Territory, at tho date of th!3 passage of this aet. shall be 
qualified t.o be elected, and they are hereby a.uthonzed to vote for and choose rep­
resenta.ti ves t.o form a convention under such rules ancl regulations as the governor 
of said Territory-, the chief-justice, and the United States attorney thereof may 
prescribe ; and also t.o vote upon the acceptance or rejection of such constitution 
as may bo formed by said convention, under such rules and regulations aa said con­
>ention may prescribe; and the aforesaid representatives t.o form the aforesaid 
con>ention shall be apportioned among the several counties in said Territory in 
proportion to the vote polled in each of said counties at the last general election as 
near as may be; and said apportionment shall ·be made for said Territ.ory by the 
governor, United States district-att{)rney, and chief-justice thereof, or any two of 
them ; antl the governor of said Tenitory sha.Jl, by pt·oclamation, order an election 
of the representatives aforesaid to be held thron~hout the Territory at such time. 
as shall be fixed by the govemor, chief-justice, ana United S ates attorney, or any 
two of them, which proclamation shall be issued within ninety days next after th'e. 
1st day of September, 1875, and at least thirty days prior t.o the ttme of said elec­
tion; and such election shall be condnct.ed in the same manner as is prescribed by 
the laws of said 'Ierritory regulating elections therein for members of the house 
of representatives; and the number of members to saicl convention shall be the 
same as now constitutes both branches of the Legisla.ture of the aforesaid Territory. 

SEc. 4. That the membersofthe convention thus elected shall meet at the capital 
of said Territory, on a. day to be fixed by said governor, chief-justice, and United 
States attorney, not more th.an sixtv days subsequent to the day of eloction, which 
time of meeting shall be contained ill the aforesaid proclamation mentioned in the. 
third section of this twt, and, after qrganization, shall declare, on behalf of the peo­
ple of said Terlitory, that thev adopt the Constitution of the Urn ted States; where­
upon the said convention shall be, and is hereby, authorized to form a constitution 
and State government for said Territory: Pro'IJ'ided, That the constitution shall be 
republican in form, and make no distinction in civil or political rights on account 
of race or color, except Indiuns not taxed, and not be repugnant to the Constitu­
tion of the United States and the principles of the Declaration of Independence: 
.And provided furtll.er, That said convention shall provide, by an orilinauce irre\"O· 
cable without the consent of t.he United States aml tlJe peo!ile of saitl Htate, first, 
that perfect toleration of religious sentiment shall be secured, and no inhal>it.<tnt of 
said State shall ever be molested, in person or property, on account of his of her 
mode of religions worship; secondly, that the yeople inhabiting said Territory clo 
agree and decla.re that the7. forever disclaim al ri~lit and title to the unappropri­
ated public lands lying Within said Territory, ana that the same shall be and re­
main at the sole ana entire disposition of tho United States, and that the lands be­
longing t.o citizens of the United States residing without the said State shall never 
be taxed higher than the lands belonging to residents thereof, and that no taxc~ 
shall be imposed by the State on lands or property therein belonging to, or which 
way hereafter be purchased by, the United States. 

SEC. 5. That in case the COlliltitution and State government shall be formed for 
the people of said Territ{)ry of Colorado, in compliance wit.h the provisions of this 
act, saitl convention forming the same shall provide by ordinance, for submitting 
said constitution to the people of. said State for their ratification or r ejection, a.t au 
election, to be held a.t such time, in the month of July, 11376, and at such !Jla{les and 
tmuer such regulations as may be pre.scribed by said convention, at which election 
the lawful voters of said new State shall vote directly for or against the proposed 
constitution; anu the returns of said election shall bo made t.o the acting governor 
of the Territory, who, with the chief-justice and United States attorney of saicl 
Territory, or any two of them, shall canvass the same; anu if a majority of logal 
votes shall be cast for said constitution in said/ropoRed State, the said acting gov­
ernor shall certify the same to the President o the United States, together with a 
copy of said constitution and ordinances; whereupon it shall be tho duty of the 
President of the United States to issue his proclamation declarin~ the Stat~ ad­
mitted into tile Umonon an equalfooting with the original States, Without any fur­
ther action whatever on the part of Congress. 

Mr. HURD. Mr. Speaker, ou the last day of the Forty-third Con­
gress the act containing the foregoing provisions was passed by the 
House of Representatives. It was passed without discussion under 
the operation of the previous question and in the midst of the excite­
ment usually attendant upon the closing hours of a session. AP, will 
be observed, one of its sections provided that the people of Colorado 
should call a convention for the purpose of forming a State constitu­
tion, and after its adoption that an election should be held at which a 
Representative for Colorado should be chosen to a seat in the Con­
gress of the United States. The convention wa.s held as provided by 
law; the election was held as authorized hy the constitutional con­
vention; and 11-fr. Belford at that election received a majority of the 
votes cast for Representative in Congres.q, and presents to this Hoose 
a certificate signeu by officers assuming to act as officers of the State 
of Colorado. It is not disputed, Mr. Speaker, that the election was 
regularly held, nor that the certificates are in proper form; but it is 
insisted that Colorado is not a State in the Union, and that there­
fore Mr. Belford is not entitled to a seat upon this floor. 

There is no one who will dispute the proposition that unless Colo­
rado be admitted into the Union Mr. Belford is not entitled to his 
seat. The question thus presented upon the credentials that have 
been referred to the Judiciary Committee is, has Colorado been ad­
mitted as a State into the Federal Union f First~ Mr. Speaker, what 
is admission into the Union 7 It is the permission of an organized 
body-politic to enter into the political association created by the 
Constitution of the United States. On the part of the people of the 
State seeking admission it involves the organization of a State gov­
ernment aod the establishment of a form of institutions which will 
permit the State when in the Union to stand in it on an equal foot- · 
ing with the other States. On the part of the United Sta.tes it in­
volves the ascertainment of the facts necessary to constjtute admis­
sion and the declaration of the result in the methods fixed by the Con­
stitution. The people of the new State obtain from the people of the 
United States the right to enjoy the privileges and exercise the powers 
which the latter possess under the Constitution. This change in polit­
ical condition can only be effected by the consent of both tne United 
States Government and the people of the State, and that consent is 
to be expressed by admission of the State into the Uuion. 

How then, Mr. Speaker, is a State to be admitted into the Union f 
The language of the Constitution is clear and distinct on this point, 
"The Congress of the United States may admit new States into the 
Union.!/ The Legi~lature of the United States, created by the Con-

• 
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st itution, admits States. They must be admitted by the forms of leg­
islation, in the methods of legislative proceedings prescribed by the 
Constitution itself. From the very phrase of the Constitution it 
is apparent that in the dischar~e of this duty Congress must exer­
cise the same discretion which tt is bound to use as to every other 
mea.aure of legislation. There are three particulars as to which this 
discretion is required: First, the Congress of the United States must 
decide that the government which ha.s been created by the new State 
is republican in form, because the lan~~age of the Constitution is that 
Congress may admit new States into tuis Union· and a~ this Union is 
a union of republics, the State which seeks for admission into the 
Union must be a republic, and therefore must have a repu ulican form 
of government. Secondly, Congress must seo to it that the new State 
shall stand in the Union on an equal footing with the other States, 
for that cannot be called a union in which there is inequality in the 
ri~hts enjoyed by its members. In the third place, it must be ascer­
tamed that a State government has been formed, with proper officers 
to administer it, for the language is, "new States may be admitted 
into the Union." Therefore the State must be complete in its govern­
mental form, in its ability to exercise its governmental functioDB, and 
with officers to perform them. 

It will follow from these propositions that if Congress must exer­
cise discretion as to these three matters, the State government must 
be first formed a.Dd the constitution first adopted before that discre­
tion can be exercised. 

It seems to me the very statement of the proposition must carry 
conviction to every mind · for if the judgment of this House be in­
vited as to the question whether a State government ha.s been formed 
in Colorado, must not the Honse know whether a. government has been 
formed thero or not~ If this House is called upon to determine whether 
the constitution and government of Colorado are republican in form, 
must not the constitution and government have been framed in the 
first instance before Congress acts, in order that Congress may intel­
ligently determine the questions so submitted for decision f This, Mr. 
Speaker! will be more clear from the very wortls used in the Consti­
tution, ' Congrees may admit new States into the Union." It is not 
"new States may enter into the Union;" it is not that uy the mere 
formation of a constitution, as is claimed by the majority in their 
roport, a State ipso facto becomes a member of the confederation of 
the States; but it is that there shall be an act of admission on the 
part of the Congress of the United States. If I extend an invitation 
to a. gentleman to my house, to be admitted at the door upon presenta­
tion of a card which he is to offer to the servant standing there who has 
the right by my authority to permit him to enter, he who stands at 
the door must inquire whether the condition which I have imposed 
has been complied with. If an individual is to be admitted into an 
organization upon certain conditions, he has no right to enter until 
the organization has determined that the conditions have been per­
formed. And as the Constitution in this case ha.s devolved upon 
Congress the power and duty of admitting into the Union upon the 
conditions contained in the Constitution, Congress must examine the 
constitution of the State and the form of government to determine 
whether the conditions have b(len complied with or not. 

Mr. Speaker, this right involves the submission to Congress of the 
constitution and government of a new State, and I had supposed, 
since the great Missouri case, there would be no dispute on this subject 
on the floor of this House. In that case the State of Missouri adopted 
a constitution nuder the terms of her enabling act. It was submit­
ted to the Congress of the United States, and for months one of the 
most brilliant discussions which ever occurred in the Congress of the 
Uuited States continued, in which many of the ablest men of the 
country participated. 

It was insisted upon the one side that by the very adoption of the 
constitution of Missouri it became a State in the Union. On the other 
it was insisted that it was the duty of Con~ress to examine the con­
stitution and government, and that Missoun could not be regarded as 
in the Union until Congress had passed a law admitting it. All the 
preoodents which had occurred before that time were carefully and 
thoroughly examined; and the conclusion arrived at after all that dis­
cussion by a decided vote was that Missouri was not admitted into the 
Union by reason of the adoption of the State constitution, and that its 
form of government must be accepted by the Congress of the United 
States. A law was then passed approving the constitution of Mis­
souri and impos~g a further condition upon the State, and from that 
day to this, excepting, in the case of Nevada. in 1864, no State has been 
admitted into the Union until after its constitution and government 
have been submitted to the Congress of the United States and a law 
been passed by the legislative power declaring it to be a. State in the 
Union. 

This doctrine is well fortified by authority. Cooley, in his work 
on Constitutional Limitations, page 30, says: 

There are always In these cases questions o~~s':iv as well as of constitutional 
law to be determined by the Congress before · ion becomes matter of right: 
whether the constitution is republican in form: whether the proper State bound· 
aries have been fixed upon; whether the population is sufficient; whether the 
proper qualifications for the exercise of the elective franchise have been agreed to j 
whether any materia.! evil exists in the 'l'enitory which is now subject to control, 

~~!:,~c~hi~h~~e ~h~~;:U~;i~'tt~::&~r=~t\e ~~e::daby ~: ~P1!e:£ 
the Territory for themselves, but the final decision must rest with Oongresa, and the 
judgment must be favorable before admi-ssion can be claimed or granted. 

In Wisconsin this exact question arose, and it was decide(l (in 2 
Pinney's Wis. Reports) in these words: 

The State constitution was adopted in March, 1848, but the Territory was not ad· 
mitted by act of Congress as a St.ate until May 20, 1848. Held, that the adoption of 
the constitution by the people of the Territory did not create it a State, and that 
such political change could be effected only by the action of Congress admitting it. 

Now, Mr. Speaker, if these propositions be correct, this is the con­
dit.ion of the argument : Congress must exercise a discretion to de­
t.ermine whether a. republican form of government has been estab­
lished in Colorado and whether its constitution complies with the 
conditions which are imposed by the Constitution of the United 
States and by the enabling act. Congress can only do this upon the 
submission to it of the constitution and of the frame of government 
which the people of Colorado have adopted. . 

I come now to the question, Has Congress passed upon the consti­
tution and government of the State of Colorado! What action has 
it taken upon this subject f It is not claimed that the Forty-fourth 
Congress has acted upon this subject at all; but it is insisted that the 
provisions of the act which were just read by the Clerk have admit­
ted Colorado into t.he Union before the constitution was adopted and 
before the government was framed by the people. 

That act, Mr. Speaker, was passed by the Forty-third Congress. The 
first section authorized the people to form a constitution and govern­
ment; the third section imposed certain conditioDB ; that the people 
of Colorado should adopt a constitution aud government republican 
in form and not inconsistent with the provisions of the Declaration 
of Independence, a constitution which should guarantee perfect relig­
ious toleration to every person within the limits of the State, and 
which should provide that the people outside of the State, and citizens 
of the United States, should not be taxed at a highor rate than the 
people who lived within the State. The last section provided-and to 
this I desire to ca.ll the attention of the House particularly-that on 
the convention a.ssembling it should approve the Constitution of the 
United States or accept it, and should then form a constitution and 
government, and, upon that constitution being adopted and being in 
accordance with the Constitution of the United States and with the 
conditions of the enabling act, that it should proceed to submit the 
same to the people, and t.hat, when that instrument had been submit­
ted to the people, the result of the vote should be ascertained by the 
governor of the State1 who should send the result, if favorable to its 
adoption, to the President of the United States with a. copy of the 
constitution, and that then the President of the United States should 
issue his proclamation declaring the State admitted into the Union, 
aud that thereupon Colorado should be ip.so .fact.Q a State in the Union 
without any further action on the part of Congress whatever. 

Mr. Speaker, on this act I observe as follows: First, that it does 
not itself undertake to admit the State of Colorado at once. It 
simply provides for the formation of a constitution and government 
and declares that upon the fulfillment of certain conditions it shall 
be admitted into the Union. It arranges for its future admission. 
In the next place it does not seem to contemplate any further action 
on the part of Congress. Indeed the very language of the law is that 
on the proclamation of the President being issued the State shall be 
admitted without further action of Congress. 

Now, I submit in passing that the Forty-third Congress had not the 
power by this action to prevent any subsequent Congress from doing 
its duty in this regard. If without this proviso in the law of the 
Forty-third Congress the Forty-fourth Congress wou}(l have had the 
right or power to decide whether the constitution of Colorado was 
republican in form, nothing done by the Forty-third Congress can de­
prive this body of that right, and the act in that regard is wholly 
null and void. Thirdly.t Mr. Speaker, this act authorizes either the 
President of the United ~:;ta.tes or the convention .which is held in the 
State of Colorado to decide whether the conditions imposed by the 
enabling act have been complied with. The language is that the 
President shall issue his proclamation and thereupon the State shall 
be admitted. The further expression in the fifth section is that, upon 
the convention adopting the constitution which shall comply with the 
conditions of the act, the question as to the adoption of the constitu­
tion shall be submitted to a vote of the people. No other power is 
called upon to decide whether those conditions have been complied 
with except the convention of the people of Colorado in the first in­
stance and in the next the President of the United States. 

From the consideration of this act it appears then, first, that the 
Forty-third Congress did not admit Colorado directly; next, Col­
orado has not been admitted by the Forty-fourth Congress, because the 
action of the Forty-third Congress made it unnecessary that the con­
stitution of Colorado should be submitted to it; and thirdly, that 
upon the proclamation of the President, and upon that alone, this 
State was to be admitted into the Union. That proclamation, it is 
conceded, ha.s been issued. I desire to call the attention of the House 
especially to the last clause contained in it: 

And therefore, I, IDysses S. Grant, President of the United States, do declare 
and proclaim the fact that the fundamental conditions imposed by- Congress upon 
the State of Colorado have been ratified and accepted and that the admission of 
the said State into the Union is now complete. 

Here the President has undertaken to perform the duty which I 
have shown can be performed only by Congress. He has decided 
that the government of Colorado is republican in form. He has de­
termined that the constitution of Colorado is not inconsistent with 
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the Declaration of Independence and that it guarantees within its 
territorial1imits equal religious liberty. He has adjudged that the 
other provisions contained in the enabling ad have been complied 
with. These grave constitutional questions, involving the exercise 
of the highest legislative functions, Congress has not even considered, 
and their decision has been transferred from the authority estab­
lished by the Constitution to determine them to the chief executive 
officer of the United States. The proposition thus p1·esented is, had 
Congress the right to delegate to him the power to decide the ques­
tions which in themselves involve all there is of the admission of a 
State 7 This brings me to the question whether Congress can dole­
gate to others legislative authority. 

Upon the general proposition that legislative power cannot be 
delegated, I think there will be no dispute. 

In Cooley's Constitutional Limitations, page 116, it is said: 
One of the settled maxims in constitutional law is that the powers conferred upon 

the Legislature to make laws cannot be delegated by tha~ department to any other 
body or authority. Where the sovereign power of the Stat~ has located the au­
thority', there it must remain, and by the constitutional agency alone the laws must 
be made until the constitution itself is changed. The power to whose judgment, 
wisdom, and patriotism these high prerogatives have been intrusted canuotreliove 
itself of the responsibility by choosing other agencies upon which the power shall 
be devolved, nor can it substitute the judgment, wisdom, and patriotism of any 
other body for those to which alone the people have seen fit to confide this sover­
eign trust. 

That expresses the general rule on the subject; and when the Con­
gress of the United States has a duty devolved upon it by the Con­
stitution in express langua.ge to admit a State, it must perform t.hat 
duty itself; it cannot delegate the authority to any other tribuna-l or 
to any individual. 

By the act under consideration, Congress declared that Colorado 
should be admitted on the happening of a certain event t.o l>e de­
clared by the President. Both the event on which the admission was 
contingent, and the declaration of the President, required the action 
by others, which it was the duty of Congress to take. While admit­
ting the general proposition as to tho delegation of power, the major­
ity of the committee insist that Congress lias power to pass laws to 
take effect upon the happening of some futore or contingent event, 
and that it was, therefore, competent for Congress to pass such an 
ad as this. Now I do not dispute the proposition that Congress has 
the power to pass conditional laws; bnt it has not the power to pa s 
laws to take effect upon every contingency. On this question I quote 
the language used in the ca-se of Rice t'B. Foster, 4 Haw., (Del.,)~' as 
follows: 

Doubtless the Legislature may pass many conditional laws, but there are many 
conditions which would make the law inoperative. 

And consequently the question, in a given case, is not whether Con­
gress can pass a conditional statute, but whether the conditions are 
such as are permitted by the rules of the law. I shall undertake to 
show that the conditions in the case are such as to render the law in­
operative. 

And right at this point I desire to call attention of the House to 
a few thoughts upon this subject expressed in a speech recently de­
livered in the Senate by one of the most gifted orators of the age, 
who discussed this question incidentally in his masterly argument 
upon the bill creating the electoral commission. He said that-

The President had made that proclamation evidential of that contin_genr.y, and 
the act of Congress speaking ab'esh when the condition is complied witn, Colorado 
is as complete in her rights as a member of the Union as is the proudest or most 
ancient State in all the Sisterhood. * * * That court-

The Supreme Court of the United States-
Jon" ago held in the embat·go case that such legislation in advance, incomplete, in­
con'Olusive, and inoperative until the ba.ppeningof an external contingency, is com­
petent and becomes effectual when the ~ontingency occurs. 

I refer to these remarks to call attention to the decision malle in 
the embargo cases to which the distinguished Senator allode.<g. I do 
not propose to discuss those cases, but to refer to a commentary made 
upon one of them by the supreme court of Pennsylvania. In Parker 
vB. Com., 6 Barr, 531, it was said: 

In the case of The Aurora vs. The United States, 7 Cranch, 382, the right of Con­
gress to enact this law was called in question, but the Supreme Court of the United 
States held that Congress might ext~nd and revive the act of 1809 conditionally, 
upon the occurrence of subsequent events, to be ascertained by the President's 
proclamation. It is plain the revival or continued suspension of the act of 1809 
was not made to depend upon the proclamation, but upon independent facts, of 
which the proclamation was evidence, after which the statute operated proprio 
vigore. 

It will be seen that the embargo cases are no.t precedents for the 
act admitting Colorado, unless the condition on which Colorado is ad­
mitted consists of a fact independent of the law-making power, of 
which the proclamation merely furnishes the evidence, and unless 
the act when passed, containing the condition, was complete as an 
expression of the legislative will. That the law under discussion 
does not fall. within these distinctions, and that unless it does it 
must be held inoperative, a further consideration of tho authorities 
will more fully show. 

In Darto VB. Himrod, 4 Selden, 490, it was said: 
Dut such a statute when it comes from the hand of the Legislature must be law 

in prteSenti to take effect in futuro. If the obsermtions already made are correct, 
the act of 1845 was not such a statute. But if by the terms of the act it bad been 
declared to be law from the time of its pas age, to take effect in case it should re· 
ceive a maJority of votes in its ~vor, it would neYertheless have been invalid, b~ 

cause the result of the popular vote upon the expediency of the law is not such a 
future event as the statute can be made to take effect upon, according to the mean· 
in~ and intent of the Constitution. 

The event or change of circumstances on which a law may be made to take effect 
must be such as in the judgment of the Le!!islature affect.\! the question of the ex­
pediency of the law-an event on which the expediency of the law depends. On 
this question of expediency the Legislature must exermse its own judgment defi­
nitely and finally. When a .lawis made to take effect upou the ha.ppening of snob 
an event, the Legislature in effect declares tho law inexpedient if the event should 
not happen, but expedient if it should happen. They appeal to no other man or 
men to judge for them in relation to its present or future expediency. Thor exer­
cise that power themselves, and then perform the duty which the constitution im­
poses upon them. But in the present case no such event or change of circum­
stances affectina the expediency of the law was expected to ha.ppen. * .. * Th6 
event on which tXe act 101%8 made to take effect 1oa.s nothing else than the vote of the peo­
ple on the identical !Jt.Ullition 1ohich the constitution makes it the duty of the Legislature 
to decide. The Le{JlBla,ture has no power to make a statute dependent on such a con­
tingency, because it would be confiding to others that legislative discretion which the?J 
cannot delegate or commit to any other tnan or tnen to be exel'cised. 

In the same case, page 490, Willard, J., said: 
The future event gives no additional e.ffioa(ly to the law, but furnishes the occa­

sion for the exercise of its power. 
In Rice VB. Foster, 4 Harr., (Del.,) 492, it is said: 
A law, when passed by the Le~islature, is a complete, positive, and absolute law 

in it elf, deriving its authority from the Le!!islature, and not dependent for the en­
actment of its provisions upon any other tribunal, body, or person. It may be lim­
ited to expire a t a certain period, or not to go into opemtion until a. future time, or 
the happening of some future event, or until some conditions be performed. * * * 
All snub laws are complete and positive in themselves when they pass from the 
hands of the L egislature, and are not to become law by tbe creative power of 
other persons. But tbe legislators are invested with no otbor power to pass an act 
which is not a law in itself when passed, and has no force or authority as such, aml 
is not to become or be a law until it shall have been created and established by the 
will or act of some other person or body. 

In the same case, Harrington, justice, saill: 
It is conceded by all that legislative power cannot be delegated. That case as­

sumes that the Legislature may pass a conditional law. Both of these propositions 
are true. The error in the argument is in supposing them to be alteruati ve or in­
consistent. Doubtless the Legislature may pass many conditional laws, but there 
are many conditions which would make the law inoperative. * • * But a law 
declaring an oftense, or prescribing a punit!hment, or repealing an existing law, on 
condition that the governor orauy other individual shall assent to it, is as plainly 
unconstitutionaL It substitutes for, or rather adds to, tbe legislati'\"e will another 

will, which it :m.a.kes necessary to the. e~"istence of the law. This is unconstitu­
tional. 

In Parker VB. Coll;l., 6 Barr, 526, it is said : 
These remarks are applicable to our own oot of assembly, and to them ma:r be 

added an instance of another and vital distinction between it and the l gislation of 
Congress. In the latter instance, the power which created the law was exerted by 
the Federal Legislature, looking to no external aid, but the production of our sen­
ate and bouse of representatives came forth maimed, impotent, functionless, until 
inspired by the popular breath. In the one case the decree is, this statute shall 
take effect in action or its operation be suspended upon the occurrence of a partic­
ular event. In the other, this act shall be inoperative unless otherwise willed by 
the people. In the first case the law remains 1uiescent until the happening of tbe 
appropriate event stirs it into ootivity; in the ast the 80-(lalled law was altogether 
without the power of motion of itself when it left the bands of the law-makers. 
And this is the distinction between a conditional law, properly so denominated, 
and an act of the law-making power seeking to transfer its functions to another; 
the one leaves nothing to be done to perfect the ru1e of action; the other but molds 
the clay into sba.pe, leaving to third persons the ta-sk of breathing into its frame the 
energy of life. 

In Santo VB. Iowa, 2 Iowa, 203: 
The General Assembly cannot legally submit to the people the proposition 

whether an act should become a law or not; and the people have no power in their 
primary or individual capacity to make laws. * * * There i1:1 no doubt of the 
authority of the Legislature to pa!IS an oot to take effect upon a contingency. Bnt 
what is a contingency in this sense and connection 'I It is some eoent independent 
of the will of the law-ma-/ciJlg power as exercised in making the law, or some eoent over 
1ohich the Legislature has not control. * * * The will of the law-maker is not a 
contingency in relation to himself. It may be made in relation to another and ex­
ternal power, but to call it so in relation to himself is an abuse of language. Now, 
if the people are to say whether or not an act shall become a law, they become or 
are put in the place of the law-maker. And here is the constitutional objection. 
Their wiU is not a contingency upon which certain things are or are not to be done un· 
der the Za1o, lmt it beccmei~ the determining po1oer whether sttch be the law or not. 
This makes them the legislative authority, which, by the constitution, is vested in 
the senate and house of representatives, and not the people. 

Now, without wearying the patience of the Hoose by reading other 
authorities, I submit that the following conclusions may be derived 
from them as to the nature of the condition which it is proper to in­
corporate into a law: 1. The contingency or condition upon which a 
law is to take effect must be some event independent of the will of 
the law-making power as exercised in making the law, and over 
which the Legislature ba-s no controL 2. The condition must be one 
which operates in the execution or suspension of the provisions of the 
law, but ntft in the creation of such provisions. 3. The contingency 
cannot be one which involves the exercise by any other power of that 
discretion which the Legislature itself must exercise. 4. The law 
must come complete and positive from the Legislature; and the con­
tingency upon which the act is to take effect, whether it bappena or 
not, must be such as, relating only to the future execution of the law, 
leaves it in all respects as it was enacted : a complete expression of 
the legislative will. 

Dy applying these propositions to the present case, I maintain that 
the condition is not ono upon the happening of which a law llh'l>Y ta.k~ 
effect. It most be recollected that the legislative act to be performed 
is the admission of Colorado, tho condition upon which the act is to 
take effect is the adoption by the people of a constitution and gov­
ernment of a certain character, and the proclamation by the Presi­
dent of the fact, declaring t he State to be admitted into the Union. 

In tlwtirst place, I say that this is not a condition independent of the 
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lcgislo.ti ve will, but entirely dependent upon it and over which the Con­
~ress has complete control. Would the proclamation of the President 
llave admitted the State of Colorado into this Union or would the ac­
tion of the convention oftheTerritoryof Colorado have done so if Con­
gress had not enacted a law declaring to that effectf Could not the 
Uongress in an ho'.l.f after it had passed the law have repealed it, 
taking from the President the power to issue the proclamation and 
from the convention which framed the constitution the power of de­
termining whether the conditions of the enabling act hacl been com­
plied with t It is a condition created by legislative authority, by Con­
gress, and not independent of it in any sense whatever. It is sub­
stantially making the will of the law-maker, expressed by extra con­
stitutional methods, a contingency in reference to itself. 

Secondly. It is not a condition which operates inexecution of a law 
previously pa.ssed, but it is a condition which operat.es to create the 
provisions of the law. The issuing of the proclamation of the Presi­
dent does not carry out any provision of a law which bas previously 
admitted Colorado; but it completes the law, for Colorado is only 
admitted when the P1·esident so declares. The proclamation could 
not have been issued in the execution of an act of Congress admitting 
the State, for there was no such bw to be executed until after the 
proclamation had been published. 

Thirdly. The condition is one which involves on the part of the 
President of the United Statestheverysamediscretion which Congress 
is required to exercise. Congress, not the President, is to determine 
whether the conditions have been complied witp; Congress, not the 
President, is to determine whether the constitution of the State is re­
publican in form and whether a State government has been estab­
lished. This act delegates to the President the very power, the very 
authority which Congress itself must exercise; and this is plainly 
prohibited, as I have shown, in the great case from New York. The 
legislative authority has no power to make a statute dependent upon 
au event which involves the decision of the identical question which 
the constitution makes it the duty of the Legislature to decide. 

Fourthly. Did this law com~ complete and perfect from the hands 
of the law-making power, as is required by the fourth limitation to 
which I have referred t No, sir; it was imperfect, inchoate. The 
State was not in the Union; it possessed no rights, no powers, no 
privileges as a member of the Union until after the proclamation of 
the President had been issued. 

Suppose, Mr. Speaker, that the President of the United States had 
refused to issue this proclamation, either Colorado would not be in 
the Union or it would be. If it be not in the Union when he fails to 
issue the proclamation, then the proclamation becomes necessary to 
its entering the Union, and the legislative power has invited an ex­
traneous authority to aid in the discharge of the legislative obligation. 
If it be in the Union when the President fails to issue the proclama­
tion, then it is in the Uniol'l in violation of a law of Congress and not 
in accordance with the law of Congress, for that power has provided 
that it shall not be in the Union until the President has issued his 
proclamation. Whether, therefore, you say that the proclamation is 
not necessary or is necessary, the law, in the latter case, is incomplete 
and inchoate, because it required the act of another to consummate it; 
and in the former ca.se the law is a nullity, for no act of legislation 
can become effective as a law in violation of the method fixed by its 
own provision. 

I maintain, Mr. Speaker, upon this review of the authorities and a.s­
certai omen t of the limitations upon the doctrine of condi tionallegisla· 
tion, that the condition imposed in thisla.w falls within the prohib­
ited ones, and that it was not competent for the Congress of the 
United States to pass such a conditional law; that it amounted clearly 
to a delegation of legislative authority, which is prohibited in all civ­
ilized and constitutional governments. 

If these propositions be correct, Colorado has not been admitted 
into the Union. It is not possible that it could have been admitted 
into the Union under the provisions of the act passed by the Forty­
thii·d Congress. I call attention to the fact with which every member 
of the House is familiar, that at the last session Colorado was a Ter­
ritory, and ~as th~n represented here Ly a Delegate. If it-has ceased 
to be a Territory 1t must be because of some act which has been per­
formed by the Forty-fourth Congress, and yet it is known that this 
Congress has not acted upon the subject at all. Can it be possible 
that the action of any other Congress prior to this can admit a State 
into the Union at a time when the Forty-fourth Congress is in full 
power, with full capacity and ability to determine every question 
relating to the nature of the government which the people of Colo­
rado may form t I say not. To do that is by conditional legislation 
of this sort, by transfers of legislative authority, by delegations of 
legislative power, to enable one Congress to tie the hands of subse­
quent Congresses for all time. 

Mr. Speaker, it is claimed that there are precedents for the admis­
sion of States into the Union in the manner in which Colorado is 
supposed to have been admitted, and the acts of admission of Michi­
gan, Missouri, Nebraska, and Nevada are cited. Now, in order that a 
case should be a precedent, it must involve two things: first, that the 
examination and approval of a State constitution by Congress after 
it has been adopted are unnecessary; and secondly, that the power 
to determine as to the form of the constitution and government may 
be delegated to some other authority or tribunal. Now I deny that 
any precedent which can be cited covers these propositions. In the 

ca.se of Michigan there is no analogy whatever between its facts and 
those in.,.the present case. There, after the constitution had been 
adopted., and it had been approved by Congress, a further condition 
was imposed relative to its boundaries. After the condition had been 
adopted a second act of admission was passed, reciting the fact that 
the condition imposed had been complied with. Cong~ess examineu 
and approved the constitution, and after having imposed further con­
ditions, decided by an act of legislation that they had been complied 
with when the people of Michigan reported their action on the sub­
ject. The case of Missouri is also cited. Why, Mr. Speaker, it is a 
case directly in point in establishing the proposition which is here 
maintained. The Congress of the United States, as I have before 
stated, engaged for months in the disetlSsion of the questions as to 
Hs powe1·s under the Constitution in admitting States, and particu­
larly whether it was required to pat~s upon the constitution of the new 
State. The decision reached was that it was the duty of Congress to 
approve the form of government submitted. In that ca.se, disapprov­
ing it, Congress imposed a new condition, requiring the Legislature 
to give a certain interpretation to a clause of the State constitution, 
and providing that upon the passage of the law giving such inter­
pretation the governor of the State should certify the fact to the 
President, who should issue his proclamation declaring it, and that 
thereupon Missouri should be a State in this Union. 

It is manifest that the case of Missouri affords no precedent for the 
method of admission adopted for Colorado. (1) The constitution and 
government formed were examined and approved by Congress in the 
one casE.>, and not in the other. (2) The Missouri act admitted the 
State to the Union, and only delayed the taking effect of the law until 
a certain condition had been performed. In the Colorado case there 
was no legislative act admitting the State, except through the Presi­
dent's proclamation. (3) The proclamation of the President in the 
Missouri case was issued to announce the fact that he had received a 
copy of a certain act of the Missouri Legislature within a certain 
time. The proclamation in the Colorado case was issued not to an­
nounce .merely that a copy of a constitution hatl been received, but 
to declare Colorado admitted into the Union. In the first case the 
act was purely a ministerial one to announce a fact, in the second 
case it was a legislative one to decide as to the form of the constitu­
tion and government which the people had adopted, and to admit a 
State. 

What has heen said in relation to Missouri applies with equal force 
to the admission of Nebraska. After the people in that case had 
formed their constitution and government, they were submitted to 
Congress, whereupon an act was passed accepting, ratifying, and con­
firming said constitution and government, and declaring that the 
said State of Nebraska was thereby admitted into the Union. An­
other section of the act declared that it should not take effect until 
the Legislature should determine in favor of equal suffrage, and that 
when a copy of an act of the Legislature should be received by the 
President, he should issue a proclamation announcing the fact. Here 
the condition was, as in the case of Missouri, one which related only 
to the taking effect of a law which, when it had been passed by Con­
gress, was complete and perfect as an expression of the legislative 
will upon the subject-matter. 

I admit, Mr. Speaker, that the State of Nevada is a precedent against 
the view I have maintained, but Nevada was admitted in lt$64 in 
the midst of war. There was little discussion on this constitutional 
question which is now presented. I believe there were only four demo­
cratic Senators at that time in the Senate of the United States. In 
that discussion one distinguished gentleman, Senator Garret Davis, 
of Kentucky, opposed the bill upon the ground that it amounted to a 
delegation of legislative power, and said that it was useless for him 
then in that excitement to make any objection to the bill, but never­
theless that he desired to be pnt upon the record against it. 

I submit, Mr. Speaker, this precedent born in the midst of civil 
war, in the excitement attendant upon it, with the heats and passions 
then aroused and developed, without any regard on the part of many 
of the people of the country for the obligations of the Constitution, 
shall not outweigh all the other precedents of the Government from 
the beginning as to the duty of Cougress in admitting States, and 
as to the manner in which it shall be discharged. 
It is objected to this bill that in the Senate the Senators from Col­

orado have been admitted to their seats, and that therefore this 
House is bound to admit Mr. Belford. Mr. Speaker, the action of the 
Senate well considered would be regarded, I have no doubt, as of high 
authority by this House; but when, as here, there was no discussion 
on the particular question involved in the reports now under con­
sidemtion, when the action was taken hastily at the opening of the 
session, I submit what ha.s been done is not entitled to the weight of 
a precedent. 

Besides, this is not a new state of things in the history of the Gov­
ernment. The State of Indiana when it had been admitted into the 
Union remained for more than a week in precisely the same condi­
tion. Mr. Hendricks, of Indiana, came to this House and was admit­
ted at once to his seat as a member. The Senators presented their 
credentials in the Senate and there was objection made to them. 
They were referred to a committee, and the committee after con­
sideration of two or three days reported that it was necessary a bill 
should be passed by Congress admitting Indiana into the Union. 
They passed t4e bill on the 6th or 7th day of December. It came to 
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the House and in three days after that it passed that body, so for 
more than a week at that period this situation continued: Indiana 
represented in one branch of the Government and not in the other· 
a~d the only way by which in the other branch representation wa~ 
given _to t~e State wa.a by ~he very met~od reported to this Honse by 
-.he mmonty of the comnuttee, by passillg a law declaring that the 
State was in tbe Union. 

It may be said the people of Colorado will be without government 
if the minority report is to prevail. Not so. It haa a government· 
~n~ whether yon call it a territ?rial ~ovcrnl?ent or State government: 
It IS a i}e.facto government1 whic~ gives to 1ts people the same rights 
and pnvileges and protectiOn w htch a government lU3 jure would. 
. It has been insisted, Mr. Speaker, that this objection to the admis­

siOn of Colorado is an after-thought, and that it is made only for the 
purpose of affecting the count of the electoral vote. I regret very 
much that this consideration has entered at all into this discussion. It 
is aqnestion,Mr.Speaker, of the gravestconstitntionalnature,and one 
which should be decided without any appeal to partisan prejudice, and 
without any reference to partisan considerations. It relates to more 
than one hundred thousand people living within t he limitsof Colorado. 
It affects the interests of forty millions of people who dwell within 
the. Union to which Colorado desires to be admitted. It is a question 
which concerns the sovereignty of a community, which affects its 
power as an independent political organization, ai;J.d which will deter­
mine whether it shall be sovereign within the Union, or whet.her it 
shall remain in a condition of territorial dependence. It is a question, 
as suggested by the distinguished gentleman to whom I have already 
referred, that has lighted t.he flames of civil war, drenched lands with 
blood, !>verturned th~ oldest dynasties, and broken a.s though they 
~ere p1pe-atems the pillars of the strongest governments. It is a ques­
t!on, therefore, whicb should be decided in the light of the Constitu­
tiOn, and precedents, and the law. When we walk in the paths our 
fathers have marked out for us on this subject we walk in safety. 
Away from them, at every point and on every hand is danger. 

~ fi:mlY . .and con~cient;ious).y believe, Mr. Speaker, if the general 
prrnmple illvolve(l ill this bill as to the dele~ation of legislative 
power, and to some extent involved in another Important bill which 
h~.a passed at-this session, shall prevail, that disorder and confusion 
will overwhelm onr whole system; that distinctions between the 
legislative, executive, and judicial departments will be entirely 
abrogated; that the symmetry of the federal plan will be destroyed 
and that sooner or later an empire will lift itself out of the ruins of 
the R.epnblic. Legislative responsibility becomes a myth, for when 
a trustee can delegate his power the trustee ceases to have respon­
sibility. 

. Accountability of a man in legislative position to the people and 
h1s constituency perishes from the Republic if he can escape account­
ability by showing that an objectionable act has been performed by 
another to whom he has delegated the power which the Constitution 
has conferred upon him. 

Mr. Speaker, as soon as this theory is adopted thoroughly in leais­
la:tion the obscuration ?f ~he light of. representative government

0

be­
~lll8 only to be ended mit!:! total echpse. I desire to read the warn­
mg words of one of the ablest jurists of New York in discussing this 
very question. In Barto vs. Himrod and Lovett, (4 Seluon'sReports,) 
Judge Willard said: 
If this mode of legislation is permitted and becomes general it will soon bring to 

a clos~ the whole s~stem of ~epr entativ~ government which baa been so justly 
our pnde. :r~~ Leg15lature. Will oocome !ID ~esponsible cabal, too timid to assume 
the respons~bihty of Ia.w-~vera and w1tb JUSt wisdom enough to devise subtle 
Rchemes of 1m posture t.o nualea.d the people. All tbe cbooka ag:ainat improvident 
lt'gislation will be swept away and the character of the Constitution will be radi­
ca.lly changed. 

~- Spe~ke;, t.he minority of the committee reports to this Honse 
a bill adm1ttmg the State of Colorado. The constitution of the State 
and what was done under it in the formation of a State government 
have beell: reported to the Judiciary Committee, and the minority of 
the committee ar~ sa~sfied that the conditions of the enabling act 
have been complied with. We, therefore, report as was done in the 
Indian~ case, a bill which admits the State seeking admission into 
the Uruon. I ask that the bill reported by the minority may be read. 

The Clerk read as follows: 
.An act for t.he admission of the State of Colorado Into the Union. 

Whereas, on the 3d day of March, 1875, Congress passed an act to enable the :people 
of Colorado to form a constitution and State government, and offered to admit said 
State when so formed into the Union upon certain conditions therein sp. ecified. 

.And wbereas_it a;ppe~rs that the said people bave ad?J?ted a constitution which, 
upon_ ~ue exa.nnpat10n, 18 found to conform to the proV1810ns and comply with the 
conditions of s:uC!- a?taJ?-d to be rep~blican in its form of government, and that they 
now ask for admiss1on mto the Umon: Therefore 

Be i.t ~ted b'IJ the Senate and H()'USe of Repr~sentatives of the United Statea oj 
Amen.ca m Oongress a.ssembled, That the constitution and government which the 
pe~pleof Col oralio have formed for themselves be, and the same are hereby, accepted, 
ratified, and confirmed, and that the said Sta.t.e of Colorado shall be and is hereby, 
dcclarefl to be one of the United States of America, and is hereby admitted intO 
the Umon upon an equal footing with the original States in all respects whatsoever. 

Mr. McCRARY obt.ained the floor. 
Mr. SPRIN_GER. The gentleman from Ohio [Mr. HURD] I believe 

haa fifteen nunutes of his time remainina. 
The SPEAKER pro tempore, (Mr. IIATC

0

TIER.) The time of the gen­
tleman from Ohio had expired. 

Mr. BUCK!\TER. With the consent of my friend from Iowa, [Mr. 

McCRARY,] I ask to have read for information an amendment which 
I desire to offer to the bill reported by the minority of the committee. 

The Clerk read as follows: 
Insert at the end of the bill reported by the minority the following • 
"And the people of Colorado having elected a Representative to~ Congress in 

pursuance of authority conferred upon them by the act of Congress aforesaid the 
election of said Representative is hereby ratified and confirmed and said Rtipre­
sentative is hereby admitted to a seat in the House of Representatives." 

11'IESSAGE FROM THE SENATE. 

A message from the Senate, by Mr. SYMPSON, one of its clerks in­
formed the House that the Senate had passed a concurrent resolution 
in reference to the issuing of tickets of admission to the Capitol dur­
ing the count of the electoral vote; in which the concurrence of the 
Honse was requested. 

REPRESENTATIVE FROl\1 COLORADO. 

Mr. :M~CRARY. ~he speech of the gentleman from Ohio, [Mr. 
HURD,] like everything he says upon this floor, is exceedingly able 
and ingenious; but at the same time I am sure that it will appear to 
gentlemen who will carefully look at the question that it is alto<Tether 
!alJacious. Th~ legal proposition upon ~hich he bases his arg~ent 
IS not ope~ to. dispute. No gentleman will claim that the legislative 
power which 1s conferred upon Congress by the Constitution can be 
dele~ated ~o the Presi~e~t or an~body .else_. But the fallacy of the 
ge~tleman s arg:ument IS ill the misapplication of the legal principle 
which he enunmates. 

On the 3d of 1\~arch, 1875, Congress passed an act which both 
Houses and the entrre country understood to be an act adniitting the 
State of Colorado into the Union upon certain terms and conditions. 
In pursuance of that act, and in strict accordance with it the govern­
ment of Colorado was formed, the constitution of th~t State was 
adopted, proper certificates were transmitted to the seat of Govern­
ment, the proclamation of the President of tbe United States was 
idr:med, the territorial government wa.s disbanded and a State gov­
ernment was organized and set in motion. After all this it is said 
tl1at the act of Congress did not admit the State of Colorado into the 
Union. After all this it is said that the State of Colorado is not a 
State in ~he Union and not entitled to representation on this floor. 
~ow, ~u, let ns_look at the a~tof Congress. I wonld have no quib­

bling With my fr1en~ from ~h10 ~pon the legal proposition that he 
annouuces. I. t~ke Issue with ~ upon the meaning of the act of 
Congress J?rOVIding for the a.dilllSSIOn of Colorado into the Union. I 
deny that 1t was an attempt to delegate to the President of the United 
States the power of admitting that State into the Union. Let us look 
at the act itself. Every gentleman understands that one of the modes 
whereby we interpret an act is by reference to the title. Look then 
at the title of this act and see what its purpose is: ' ' 

An act to enable th~ p~ople of Col<?ra.do to ~onu a constitution and State ~overn· 
mont,. a'l}dfor the admtSswn of the sa\d State 1nto the Union on an equal footing with 
the ortglnal States. 

The purpose of the act itself was the admission of this State into the 
Union. Look at the very first section of the act, which declared-
~at the inh~bitants of the Territory of Colorado included in the boundaries 

heremafter designated be, and they are hereby authorized to form for themselves 
out. of said Territory, a State govemme~t, wi.th the nam~ of the State of Colorado; 
w~ch Sta~. when for~, shaU be admitted 'tnto the Unwn upon an eqttalfooting 
'IIlith the ong1nal State& m all respects whatsoever, as hereinafter provided. 

Mr. SPRINGER. Now read the proviso. 
Mr. McCRARY. The State when formed in accordance with the 

provisions of this act shall be admitted into the Union not by a 
proclamation of the President, not by future action of Co~gress but 
by virtue of this act itself. ' 

Mr. SPRINGER. Will the honorable gentleman read the proviso 
in connection with that portion of the act f 

Mr. McCRARY. I have read the entire section. 
Mr. SPRINGER. The proviso to that section is on the first page 

of the report of the majority of the committee. 
Mr. McCRARY. I have read the entire section. There is no pro­

viso in it. 
Mr. SPRINGER. The proviso to which I refer is in the fourth secr­

tion. It provides that the constitution shall be republican in form. 
Mr. McCRARY. It will come to that point by and by. 
Mr. SPRINGER. I refer to the provision concerning raoe color 

&c. ' ' 
Mr. McCRARY. What I am now: attempting to show istheintent 

a.nd purpose of Congress in passing the act, and to do it I show its title 
wherein it declares that it is an act for the admission of the State o:f 
Col?ra;do into the Union, and I show that in the first section of the 
act It 1s declared that upon the forming of a constitution and gov­
ernment in accordance with this act, the State of Colorodo shall be 
admitted into the Union. 

Now I agree, .sir, that there ar:e certain things which bythisactare 
to b~ done, which ~re to be eVIdenced by the proclamation of the 
President of the Umted States announcing that they have been done. 
~ agree, too, that there are certain provisions in this statute concern­
mg the characte~ of the constitution. wh!ch should be adopted. It is 
stated by the bill offered by the mmonty that all those provisions 
have been complied with. Bn.t, sir, suppose that were not so. Does 
anybody claim that after the proclamation was issued after a State 
gove:rnment was set in motion, after the territorial go~ernment had 
been destroyed, after a State judiciary has come into existence, after 
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a. State Legislature bas been formed, and after the governor and State 
officerl:i bad been elected and installed, that after all these the ques­
tion coultl be raised whether the constitution was in accordance with 
the enabling act Y I think not, sir. I think the power is with Con­
gress to remedy any defects of that kind. 

Sir, if the Constitution is not republi~au in form or violates any 
of the fundamental principles of the enabling act, we have the power 
to remedy the defect. 'Why, sir, suppose the oldest State in the 
Union should to-day amend her constitution by inserting in it a pro­
vision not republican in form, does any gentleman say that that would 
put the State out of the Union f Not at all, sir. It would only bring 
into exercise the power which, by the Constitution, is conferred on 
Congress to guarantee to every State a republican form of govern­
ment. That a State has adopted a provision in her constitution 
which is in violation of the Federal Constitution does not put it out 
of the Union, nor does it cease to be a State because it has done such 
a thing, but the power to remedy it is in the Congress of the United 
States under the Constitution. 

Now, sir, look again at this act. Section 5 contains this provision : 
And if a majority of legal votes shall be cast for said constitution in said pro­

posed State, the said acting governor shall certify the same to the President of the 
United States, to~ther with a. copy of saicl constitution and ordinances; whereupon 
it shall be the du~y of the President of the United States to issue his proclamation 
declaring the State admitted into the Union on an equal footing with the original 
States, without any further action whateoer on the part of Oongress. 

Now, Mr. Speaker, how can any gentleman claim, in view of that 
language, that it was not the purpose of Congress in the passage of 
this act by the act itself to admit the State of Colorado into the 
Union f 

Mr. SPRINGER. Will the gentleman allow me to ask him a ques­
tion, although I do not desire to interrupt him f Did not the admis­
sion of Colorado iuto the Union depend upon the affirmative vote of 
the people in the ratification or rejection of the constitution of the 
proposed State ' 

Mr. McCRARY. It depended undoubtedly upon the adoption of 
the constitution by the vote of the people. 

Mr. SPRINGER. If the people then had voted against· the con­
st.U.ution tile State would not have been a State in the Union by virtue 
of this actf 

Mr. McCRARY. Undoubtedly the President would not have issued 
his proclamation declaring it a State if the people had not voted in 
favor of the constitution. . 

Mr. SPRINGER. Tllen the question of the decision whether it was 
a. State or not depended upon whether the people of Colorado voted 
one way or another on this question. 

Mr. McCRARY. The admission of Colorado into the Union, Mr. 
Speaker, like the admission of many other States of the Union, de­
pended upon the happening of certain events or certain facts, and the 
happening of these facts was to be evidenced by the proclamation of 
the President of the United States. If the gentleman will excuse me, 
I will refer to some illustrations on that point in a moment. Now, 
again reading further from this act and keeping in -view all the time 
the question whether it was the intention of this act to admit the 
State of Colorado into the Union by its own force, I call the atten­
tion of the House to section 6 of the act, which is as follows: 

SEC. 6: That until the next ~eneral census said State shall be entitled to one Rep­
resentative in the House of 1'\.epresentatives of the United States, which Repre­
sentative, together with the governor and State and other officers provided for in 
said constitution, shall be elected on a day subsequent to the adoption of the con­
stitution, and to be fixecl by said constitutional convention ; and until said State 
officers are elected and IJ ua.lifiecl under the provisions of the constitution, the terri­
torial officers shall contmue to discharge the duties of their respective offices. 

Now, sir, there is a provision for the election of a Representative 
to Congress on a day to be fixed by the constitutional convention 
without any further legislation on the part of Congress, without wait­
ing for any further legislation. Assuining unquestionably, as the act 
does, that the State was to be admitted into the Union under this act, 
it proceeds to provide for the election by the people of the State, as 
soon as its admission is complete under this act, of a Representative 
in Congress. In pursuance of that law the people of Colorado have 
elected their Representative, and he is now here asking to be ad­
mitted to his seat. 

Now, sir, it is no new thing in the history of this country that a 
State should be admitted into this Union by an act similar to this. 
There are several States in the U~ion to-day which came in under 
legislation almost identical with the bill admitting the State of Col­
orado, particularly the State of Nevada, in which the language of the 
act upon this point is verbatin~ with the language of the act for the 
admission of Colorado. And there are some others to which I wish 
to call the attention of the House. 

Take the case of the State of Indiana. to which the gentleman from 
Ohio [Mr. HURD) bas referred. I hold that it is a strong case in our 
favor. The act to enable the people of the Territory of Indiana to 
form a State constitution and government contained this provision : 

That the inhabitants of the Territory of Indiana be, and they are hereby, author­
ized to form for themselves a constitution and State government, and to assume 
such name as they shall deem proper ; and the said Sta~, when formecl, shall be 
admitted into the Union upon the same footing with the original States in all re-
spects whatever. · 

Under the authority thus conferred the people of Indiana proceeded 
to frame their constitution and to organize a State government1 and 
elected their Representatives and Senators in Congress and appomted 

their electors in the presidential election of 1816. On the assembling 
of Congress, after the formation of the State government of Indiana., 
and before any action of Congress whatever bad been taken upon 
the character of the constitution, or upon admitt.ing the Sta.t.e of In­
diana by any formal act, Mr. Hendricks appeared as the Representa­
tive and was admitted to his seat by the House of Representatives. 
He came here under precisely the same circumstances as those under 
which the gentleman from Colorado comes to-day, and he was admit­
ted. It is tn1e that in the Senate some question was made, and upon 
deliberation it was thought to be proper, merely as a measure of cau­
tion, to pass a resolution declaring Indiana to be one of the States of 
the Union. But in the House of Representatives no such resolution 
was adopt-ed, and the Representative was admitted without question. 
In that case no proclamation announcing the admission of Indiana 
into the Union had been provided for, and therefore the present case 
is in that respect a better one for the claimant of a. seat than the In­
diana case was. 

The case of Missouri is a very strong precedent in favor of the po­
sition which! takebereto-day. That State was admitted, after along 
debate, by a bill which provided that it should come into the Union 
upon an equality with all the other States upon condition that the 
Legislature of the State of Missouri should do certain things. Upon 
those things being done it was provided as follows : 

Whereupon, and without any further proceedings on the part of Congress, the 
admission of said State into this Union shall be considered as complete. 

The Legislature of the State of Missouri was to enact certain laws, 
was to enter into certain stipulations with the National Government. 
When she had done so the fact was to be certified to the President of 
the United States, and upon the fact being certified the President was 
to issue his proclamation, and thereupon, without any further proceed­
ings on the part of Congress, Missouri was to be considered a State in 
the Union. This condition was subsequently complied with; the 
President's proclamation was issued August 10, 18'21, and from that 
day to this no man has ever raised the question as to whether Mis­
souri was a State in the Union. 

And I say here without fear of contradiction that every principle 
involved in the bill admittin~ Colorado was involved in the legisla­
tion which admitted Missour1. If it was a delegation of power to 
the President of the United States to admit Colorado, it was a dele­
gation of power to him to admit 1\fissouri. It matters not what the 
character of the condition may have been in the one case or in the 
other. If an event or a series of events was to take place, and the 
fact that it had taken place was to be attested by the proclamation 
of the President of the United States, and if this applies in both cases, 
then Missouri is a precedent for Colorailo. 

Then take the case of Michigan. On the 15th of June, 1836, there 
was passed an act to establish the northern boundary of Ohio, and 
to provide for the admission of Michigan into the Union upon the 
terinB therein expressed, the constitution which the people of Mich­
igan had previously framed for themselves was ratified, and it was pro­
vided that when the boundaries set forth in the act should receive 
the assent of a convention of delegates of said State she should be 
admitted into the Union on an equal footing with the other States 
without any further action on the part of Congress." 

When the fact was certified to President Jackson that tl1e people of 
Michigan had complied with these conditions, it happened that Con­
gress was in session, and he sent his message to Congress saying that 
if Congress had not been in session he would have recognized the evi­
dence that came before him and considered the State of Michigan as 
regularly admitted into the Union; but as Congress was in session 
he thought proper to lay the matter before ConO'ress. 

The State of Nebraska was admitted into fue Union by an act 
which contained several fundamental provisions which were to be 
complied with by that State before it was to be considered as admit­
ted mto the Union. And as I have already said, the State of Neva'da 
came into the Union under an act precisely similar to the Colorado 
act. And so I m'lght say with regard to the State of West Virginia, 
which came into the Union in the same way. 

I will not detain the Honse by reading from these several organio 
acts. I will say that from the beginning it has been a common prac­
tice to admit States into the Union upon conditions, with provisos 
that before they should be considered as admitted or before the acts 
admitting them should be considered as having taken effect, certain 
things must transpire and certain acts must be done, and those things 
should be attested by the proclamation of the President of the United 
States. . 

Now what will be the consequence of declaring that Colorado is 
not now a State in this Union! What would be the condition of the 
people of Colorado if Congress should now declare that Colorado is 
not a State of this Union Y By our own law we declared that if the 
people of that Territory should do certain things it should be a State 
in the Union without any further action whatever on the part of 
Congress. In pursuance of our own legislation they have disbanded 
their territorial government, they have formed their Stato govern­
ment, they have organized their judiciary, and they are living to-day 
under a State government, with a governor, a Legislature, and all the 
departments of a State government. 

A judge, appointed by the President of the United States to bold 
the district and circuit court within the Stateof Colorado, is holding 
those courts in that State to-day. If the people there have no State 
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government, they have no government at all. Every sheriff who at­
tempts to serve process is guilty of trespass or assault; every sheriff 
who attempts to execute a prisoner is guilty of murder; every au­
thority in that State is set aside and there is no government there 
wbatevru·, if Colorado is not a State. 

Jili:. SPRINGER. I would like to ask the gentleman a question. Is 
not the government in Colorado at this time a de facto government, 
and to all intents and purposes as good with regard to the people of 
Colorado as a de jure govern menU 

Mr. McCRARY. Mr. Speaker, if there is no State there, if there is 
no State organization, if there is no State constitution, if there is no 
State Legislature, there can be no State laws; the laws and the offi­
cers of the law have not even the color of authority. In order to be 
even a de facto government it must be a government that is not a 
usurpation, a government that is based upon a constitution and laws. 
The territorial government is clearly abrogated; if the State govern­
ment is set in motion without authority of law, it is null and votd. 
Besides, it is a dangerous thing to leave the people of any part of our 
Union without a government de jure. 

Sir, it would be bad faith toward the people of Colora-do to refuse 
now to admit their Representative. It would be treating those peo­
ple as we have never treated the people of any State or Territory in 
this Union. I cannot suppose that this House will refuse to admit 
the Representative from that State. 

1tlr. HILL. I wish to ask the gentleman whether in all previous 
cases of-this kind, except Nevada, it is not true in point of fact that 
the State constitution was laid before Congress and pronounced by 
Congress republican in form before the proclamation of the President 
was issued f 

Mr. McCRARY. I am very glad the gentleman from Georgia [Mr. 
IliLL] has called my attention to that point, for I intended to mention 
it. I think it is not true that in all cases the constitution was sub­
mitted to Congress. I am sure that in at least a number of the earlier 
case.:~ where States were admitted into the Union the constitution was 
never submitted to Congress at all. For instance, the constitution of 
Kentucky was never submitted to Congress. I repeat what I said a 
moment ago, that the remedy for a defect in a State constitution is 
uot in keeping the State out of the Union nor attempting topnt it out 
after it gets in; but the power to remedy a defect of that sort is given 
to Congress under the constitutional provision that Congress" shall 
guarantee to every State a republican form of government." I now 
yield :fifteen minutes to the gentleman from Maine, [Mr. HALE.] 

Mr. HALE. Mr. Speaker, I have read with great care the very 
elaborate and able report of the minority in this case, drawn by the 
gentleman from Ohio [:Mr. HURD] who spoke this morning. I have 
also listened to his speech, which wa.s as full of ingenuity and of 
strong logical thought upon the matters which make the basis of his 
report as a speech could well be; thought upon the nature of the con­
ditions on which an act of Congress may be made to take eftect. nut 
neither in the report nor the speech do I find anything which to my 
mind makes strongly against tbis broad proposition, that Congress in 
this case has passed au act which by its title and express terms au­
thorizes the people of Colorado to do certain things in setting up a 
State government and provides for the admission of that State when 
ihe government is so set up. So far as the action of Congress goes, 
H has by the enabling act done everything that Congress needs to do 
to authorize the setting up of this St.ate; aud as if to exclude any 
Joubli, it declares in terms that no further action shall be needed to 
be taken by Congress. Now we have here, if the people of Colorado 
follow out the directions given to them, a State that is to present 
herself here by her elected member. 

But it is said that Congress should now intervene and by an act 
snch as the gentleman from Ohio has appended to his report declare 
that the State has conformed to the provisions of the enabling act. 
But I find, as has just been explained by the gentleman from Iowa, 
[Mr. McCRARY,] that in the early history of the Government, more 
than once, after tho people of a State, formerly a Territory, had en­
acted a constitution in accordance with the Constitution of the United 
States, had elected State officers, had set up a State government, and 
had sent members to the House of Representatives aud Senators to 
the other branch, they were admitted at once, no question being 
raised such as is raised here. I for one am willing to stand upon that 
proposition and those precedents. That this view of the case and 
these precedents have force, was shown two months ago, when this 
matter came up at the other end of the Capitol; for on turning to the 
first day's proceedings in the Senate of the United States, as given in 
the RECORD of the 5th of last December, I find that-

The President pro tempore presented the credentials of JEROME B. CHAFFEE, 
elected · by the Legislature of the State of Colorado a ~nator from tba.t State ; 
which were read. 

Ho also presented the credentials of HENRY M. TELLER, elected by the State of 
Colorado a Senator from tha.t Sta.te; which were read. 

The Presi<;lent pro tempore then announced that "the Senator~­
olect, who are present, will please advance to the desk and take the 
constitutional oath;" whereupon Mr. CHAFFEE and Mr. TELLER, to­
gether with a gentleman who had boon lately elected to fill out an 
unexpired term from the State of Maine, advanced and took the oath 
of office as Senators. 

These proceedings were on the first day of the session ; and I find 
that a few minutes before, upon the roll·call, there were found to be 

present in the Senate such good constitutional lawyers, such sticklers 
for the observance of forms and laws and constitutions ·as the Sena­
tor from Vermont, [lli. EDMUNDS,] both Senators from New York, 
[Mr. CmrKLING and Mr. KERNAN,] the Senator from New Jersey, [Mr. 
FREL!NGHUYSEN,] the Senator from Ohio, [Mr. TIIURMAN,] and the 
Senator from Delaware, [Mr. BAYARD;] and I do not find that any 
voice was raised in the Senate of the United States against swearing 
in either of the two Senators who had been, as declared by the Pres­
ident of the Senate, elected by the "State of Colorado." So much 
upon the question of the law and the precedents. 

There is another consideration of a practical nature, which has be­
fore been touched upon, the good faith that we owe to these people. 
Colorado has been struggling for admission for twelve years, seeking 
to become a State in the Union; has once failed, though a bill for 
that purpose passed both Houses; has come here again; has received 
the sanction of Congress ; has complied with every detail of legal 
provision required from her people by the enabling act passed by 
Congress. It is not claimed by those advocating the minority report 
that in any regard Colorado has failed; and so far as the "taking 
effect" is concerned, the President by his proclamation has declared 
what everybody admits, that she has complied. A State government 
has boon set np and all the paraphernalia of organization has beeu 
put on in the once Territory and now State of Colorado. The United 
States Government, aside from this House, has recognized it in every 
branch, the Senate by admitting its Senators and the law department 
of the Government by sending United States judges to act as judges 
in the State or new district created of Colorado. To-day, under an 
act passed since the enabling act by both Houses without objection, 
as I believe, there is a United States court now in session in the cap­
ital of Colorado exercising all the powers there a8 a State of the 
Union that any other United State court exercises in any State of the 
Union, no matter how long back the date of its admission into the 
Union. And both parties, iu a political sense, are committed to the 
admission of the St.ate without further question. It is bad enongh--

Mr. SOUTHARD. I should like to ask the gentleman from Maine 
a question, and that is, whether that does not provide these courts 
shall be established when this State is admitted into the U uion 7 That 
is the very thing to bo determined. 

Mr. HALE. I did not believe there was any doubt until to-day on 
the presentation of these reports as to the State of Colorado being 
recognized. It is recognized by the Government under the act. What 
I was saying when interrupted was this, that we are all committed to 
the proposition that Colotado to-day is full-clad in the garments of a 
State. It is not, as shown by the discussion and report, in any degree 
a party question. Gentlemen will remember when the snbje·ct is re­
called how eagerly both parties six months ago were claiming each 
that it had carried the State of Colorado. There was no question then 
of the territorial organization remaining or that the State was not 
completely within the Union, w.ith aright to elect a governor and Leg­
islature and member of Congress to sit upon this floor. I remember 
the picturesque illustrat.ions in the newspapers, with columns set up 
by each side and Colora.Uo in each as a State in the Union. Yet, not­
withstanding that, notwithstanding the action of the Senate, notwith­
standing the action of the Executi,·e, notwithstanding the action of 
the legal department of the Government, for two months her member 
has been shut from our doors. The important business of a new Com­
monwealth has drifted withont direction on this floor. If a member 
or citizen of that State is required to call the attention of Congress 
to its needs, he has been forced to do it through some other member, 
making him his month-piece. 

I appeal to gentlemen whether it is a good thing for us here in this 
Honse alone, either because of fine argumentation on a narrow point 
of law, or any fancied advantage which may be gained in any politi­
cal way to longer hold out and keep the Representative of this State 
from his place on this floor where the rest of us sit. The State is to­
day populatively entitled to be admitted. It is to-day, from the 
magnitude of its interests and industries, entitled to a place on this 
floor, all the forms having boon complied with. It cast in the last 
election a vote as large as five of the States. It cast a larger vote 
than two of the older States, so it is not a rotten-borough system 
which has brought it here. 

In the early stages of the controversy arising in reference to the 
admission of that Territory I wa-s not in favor of its admission to this 
floor, for the reason that I did not believe that it had come up to the 
standard in growth we should require. But all that is past and gone. 
It has good fundamental reasons for admission, if we were consider­
ing the original question of an enabling a-ct why it should be admit­
ted as a sister State. It has gone on as other States have gone, and 
it presents itself here having conformed with everything required by 
Congress, precisely as the last State admitted into the Union, which 
was admitted with little or no question. Congress should stand 
ready to admit its member and not keep him out further. 

~Ir. McCRARY. I yield the balance of my time to the gentleman 
from Massachusetts, [Mr. BANKs.] 

Mr. BANKS. Mr. Speaker, the chairman of the Committee on the 
Judiciary [Mr. KNoTr] has reported a resolution to admit the mem­
ber from Colorado to his seat as a member of the House. Having 
first called the attention of the House to the claim of the member­
elect for the State of Colorado, I may perhaps be justified in express- . 
ing,. very briefl;r, ~Y views o~ the mer~ts of t~ resol~tio~~ lli.s~ned 
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attentively to the elaborate and critical and very able argument of 
the gentleman from Ohio, [l\Ir. HURD.] It surprised me that he could 
put so much into it that does not belong to the question, and leave so 
much out which, in my view, does belong to it. From my point 
of view it is a very simple proposition, which admits of no doubt 
whatever. I will state it as briefly as it is in my power to do. 

The Constitution declares (article 2, sect.ion 3) that "New States 
may be admittecl by the Congress into this Union." It is virtually ari 
assent and consent that Congress is authorized·to give to the admis­
sion of new States, and the word "consent" is used in the sam~ para­
graph when the formation of new States carved out of territory be­
longing to existing States is spoken of, in connection with their ad­
mission to the Union. It is in fact a declaration that Congress may 
give its consent to the formation of new States, and admit them to 
the Union under such conditions as it may think just and proper. 

New States, Mr. Speaker, cannot be formed without the consent of 
the people belonging to the territory to be included in the ~tate. So 
here are two propositions of fact : One is that Congress may consent 
to the admission of new States formed out of new territory or out of 
the territory of pre-existing States, and the other is that the people 
of the t-erritory proposed to be admitted as a State either desire or 
consent to the admission. That is substantially the question we now 
have before us, nothing but that, and upon that ultimately the House 
will pass its judgment. I know that every Congress that admits new 
States admits them upon certain specified conditions. One is that 
the government of the State hall be republican in form; that it shall 
make no distinction in civil or poEtical rights on account of race or 
color, and not be repugnant to the Constitution or the principles of 
the Declaration of Independence. Other conditions were embraced 
in the act of the Forty-third Congress for the organization of the 
St.ate of Colorado. It was to secure by irrevocable ordinance perfect 
toleration in religious opinions. No person should be disturbed in 
person or property on account of the mode of religious worship. The 
people of the State were to disclaim forever all right and title to un­
appropriated lands within its limits and agree and declare that they 
suonld belong to the United States; that equality of taxation of 
hnuls should be secured to resident and non-resident owners, and that 
no tax should }Je imposed on lands or property of the United States. 
These are all the conditions specified, which are inseparably connect­
e<.l with the territory out of which the new State is created. But, 
1\fr. Speaker, every member of the House must have noticed that 
the e conditions are irrevocable and perpetual. They are enduring, 
and to endure forever; and the conilitions upon which Colorado is 
admitted into this Union by the act of 1875, unle s modified by the 
consent of parties, will endure as long as the State of Colorado en­
dures, as long, we hope, as the continent itself shall endure. How 
uujust then it is to assume that this or some other Congress must 
enact a statute decla,ring that these irrevocable and perpetual condi­
tions imposed upon Colorado have been complied with and that each 
and every conditional obligation has been literally and exactly per­
formed before it can be recognized as a State or admitted to repre-
sentation in this House. • 

We have a far more enduring security than any such statute can 
confer. It exists in the fact that the rights of the people of the State 
of Colorado are held subject to the exact and perpetual performance 
of the conditions specified in the act authorizing them to form a 
State government. No statute can strengthen this enduring title of 
the United States. Colorado herself is incapable of giving us a more 
complete acknowledgment of our rights than is embraced in the 
enabling act by which and through which sbe became a State, be­
cause the security it claims it has taken for all time, a statute recog­
nition of the fact that she has performed every condition imposed 
upon her people by Congress, would rather weaken than strengthen 
it, because it might hereafter be assumed by her successors that all 
the claims and demands of the United States had been satisfied and 
acknowledged by it.s government and the State relieved thereby from 
any further duty on the part of its people or their successors. This 
is, in my judgment, the relation of the State to the Union of which it 
has become a member, whether or not a statute of satisfaction and 
recognition by Congress be passed uow or passed hereafter. It will 
be an open question hereafter to be submitted to the action of Con­
gress whenever any, even the slightest, departure from these funda­
mental conditions is made by the State, what remedy exists and in 
what manner it is to be administered by the Government of the 
United St.ates. I do not assume that there is any impropriety in such 
an act as that now p1·oposed as an amendment to the resolution of 
the committee for the admission of the member-elect from Colorado, 
hut that it should not be allowed to deprive the State of its right of 
representation or impair the just legal effect of the President's proc­
lamation declaring Colorado one of the States of the Union. 

Now, sir, the gentleman from Ohio ha.s stated what may sometimes 
be admitted to be a correct principle of law and what may not be 
aclmitted to be a correct principle of law, that a Legislature cannot 
under any circumstances delegate its authority. I will not dispute 
that question with him or with the House, but I call the attention 
of the House to the particular act which Congress has performed in 
regard to the State of Colorado. What act has it required of its peo­
ple that could be completely and finally executed and performed in 
the year 1875 or in the year 1876 f What condition has it required of 
them T Only one, just one-no more and no less-and that was that 

the people of the Territory of Colorado should form a State constitu­
tion subject to the conditions of the enabling act, and at a public 
election called in pursuance of the provisions of law give their assent 
to its admission to the Union of the States upon the conditions thus 
specified. That is all. And when this election was held and there­
turn made to the President required by the act of 1 75, then in point 
of fact, so far as its people were concerned, the State of Colorado was 
admitted to the Union. When the election was held, when the people 
had declared that they would become a member of the Union accord· 
ing to the conditions prescribed, and had reported their action to the 
President, as prescribed by the act authorizing them to form a con­
stitution, and had organized a State government, nothing more re­
mained for them to do. 

Congress delegated this power and authorized this political act.ion 
and organization by the act of 1875 to the people of Colorado. Will 
the honorable gentleman from Ohio or any other member of the House 
say that this is a delegation of legislative authority Y No, sir. There 
is no legislation in the act of the people of Colorado assenting to the 
proposition to become, upon the terms prescribed, a member of the 
Union of States. That is not let,rislation. An election is not a legis­
lative act. It is an act of administration, not of legislation. And 
that is the only act we have here on the part of the people of the 
State. Congress has not thus far despoiled itself of its legislative 
authority or power. In what manner bas it, then, abdicated its leg­
islative duty f . 

There is one other proposition which can be considered by any pos­
sibility as interfering with the functions of the two IIouses of Con­
gress, only one other-and that is the duty imposed by the act of 1875 
upon the President of the United States. 'fhat act declares that, by an 
ordinance of the constitutional convention, the constitution formed 
by the people of the Territory of Colorado should be submitted to 
the people of the said Territory in the month of July, 1876, for ratifi­
cation or rejection, and the returns of said election should be made 
to the acting governor of the Territory, who with the chief-justice 
and United States attorney of said Territory should canvass the same, 
and if a majority of legal votes should be cast for said constitution 
in said proposed State, the said acting governor should ce1tify the 
same to the President of the Unitecl States, with a copy of said con­
stitution, "whereupon, it should be the duty of the President of the 
United States to issue his proclamation declaring the State admitted 
into the Union on an equal footing with the original States, without 
any further action whatever on the part of Congress." 

Now, what was done by Congress in this act 7 It authorized the 
people of the Territory of Colorado to say whether they would or 
would not become a State of the Union. It authorized the acting gov­
ernor of th~ Territory, who is instructed with the chief-justice and 
United States attorney of the Territory to canvass the votes, to make 
a return of the fact whether the people of the Territory have agreed 
to it or not to the President of the United States, and upon that fact 
alone the President is to issue his proclamation-not that the condi­
tions have been complied with, for the President cannot perform that 
duty.in punmance of any power that is given to him by the terms ,of 
the act, but being notified that the people of the Territory of Colo­
rado have agreed to become a member of the Union according to the 
conditions prescribed, he makes, as he is instructed and required to 
do, a proclamation of that fact, and thus the State of Colorado is a 
State of the Union upon an equal footing with the original States. 
That is all there is of it. 

Is there any delegation of legislative power to the President by 
Congress in the actf Is it a legislative act when the President re­
ceives the certificate of the election, issues his proclamation there­
upon that Colorado is a State of the Union f Who says that it is 
legislation f No, sir, it is an executive act performed in obedience 
to the explicit instructions of the legislative department of the Gov­
ernment; an act necessary to the execution of the law for the ad­
mission of Colorado to the Union, in pursuance of the action of Con­
gress and the people of the Ter,ritory. It has not the spirit nor the 
semblance of legislative power. 

In the action of the Government for the admission of States to the 
Union in the first half of this century, the case which most nearly 
resembles this is that of Indiana, which was admitted to the Union 
in 1817. As I understand the history of that State, the ground upon 
which the admission of Indiana to the Union was disputed was that 
there had been no proclamation either of Con~ress or of the President 
of the United States that she was a State ot the Union. That was 
the only alleged defect. Everything else was regular and complete. 
But the Senate did not so regard it; the House of Representatives 
did not regard even the proclamation as indispensable to her admis­
sion to the Union. Indiana was a State. She bad virtually, so far 
as she could, complied with the conditions of her admission, and 
therefore they not only received the Senators elected from that State, 
but they received the electoral vote of that State. 'The only fact 
wanting, so far as I remember the case of Indiana, was that the 
President had not issued a proclamation declaring the State into the 
Union. There is no such lapse here; everything is complete; every­
thing necessary on the part of Congress has been completed. The 
people of the State have had a proper election authorized by Con­
gress, have declared by a vote of the people that they desire to be­
come a State of the Union. The governor and the canvassing officers 
of the new State, in obedience to the law of Congress, made knoW!\ 
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to the President of the United St~tes that an election baa been held, 
and that the people hacl decided in favor of the adoption of the con­
stitution and of her admission into the Union. All the conditions 
prescribed by the law have been complied with, and the President, 
in obedience to the Ja,w of Congress, has issued his proclamation that 
Colorado is now a State of the Union. 

Now I want to ask the gentleman from Ohio if there is in this ac­
tion of the people, or the executive department of the Government, 
any possible derogation of the legislative authority or power f There 
is none whatever. That, it appears to me, is substantially the spirit 
and substance, the bone and marrow of this question. These funda­
mental conditions which were embodied in the act authorizing Col­
orado to form a State government are perpetual conditions; that is, 
it is wholly immaterial whether or not Congress shall now decide~that 
the State has or has not complied with them. The conditions are as 
enduring as the State itself, and it can never avoid, evade, or escape 
them. The troth is that in regard to this matter there was no dele­
gation of authority-none whatever. The President has performed 
the simplest executive ministerial act possible for him to perform. 
It was an act necessary to make known to the country that Colorado 
had complied with the law of Congress as far aa necessary, and that 
Bhe had consented to come into the Union as one of the Stat.es of the 
Union. 

Now there are innumerable instances of this kind of legislation on 
record and of executive acts of this description. Let us take for ex­
ample the case of a treaty made by the treaty-malring power with a 
foreign government. It cannot go into effect until certain legislative 
acts have been passed by the appropriate legislative power. Those 
acts are legislati vein their character but they are indispensable for the 
execution of the treaty, they are therefore executive not legislative 
acts, so far as the treaty powers are concerned. The action of the 
Legislature in performing its duty is merely that of executing the 
law or treaty, the treaty having been agreed upon between the 
nations. The negotiation of the treaty is no part of the duty of the 
Legislature, but the execution of the treaty by legislation is an inilis-

. pensable duty. In the several States it is a common occurrence, that 
Legislatmes authorize for instance a county site to be established, but 
do not indicate the spot where it shall be established; that matter 
is left to the people of the county, they must put into execution the 
law by selecting the site. So in this instance, the President was re­
quired to issue his proclamation so as to inform the people that the 
State of Colorado had agreed to enter the Un,ion, and there is no 
power given to Congress to go behind that proclamation. 

.Mr. SOUTHARD addressed the House, anu after proceeding some 
time was inteuupted by ' 

.Mr. HOLMAN, who said: I rise to a. question of order, not with 
any view of interfering with the gentleman from Ohio. The point of 
order I make is that only three bouTs were devoted to the discussion 
of this question, and that that time lia.s expired. The reading of the 
report occupied one hour yesterday, and that was to bo included in 
the time allowed for debate. · 

Mr. SOUTHARD. The time allowed for debate has not elapsed. 
Mr. HOLMAN. I have no objection to the gentleman from Ohio 

having his time, but the agreement was that three hours only should 
be devoted to the discussion of this bill, and I make the point of or­
der that the three hours have expired including the time occupied by 
the reading of the report yesterday. 

The SPEAKER. The gentleman from Indiana makes the point of 
order that the portion of the time allowed for debate waa consumed 
yesterday by the reading of the report. The Chair will be glad if 
the House will come to some understanding aa to the length to which 
the debate is to be extended. 

Mr. SOUTHARD. I understand that the reading of the report took 
only half an hour. 

The SPEAKER. The reading of the report occupied nearly an 
hour and the quest ion now is, what time shall be fixed for debate f 

Mr. KNOTT. The question is whether the reading of the report 
shall be considered as a part of the debate. 

Mr. HOLMAN. The gentleman from Kentucky [Mr. KNOTT] had 
a right either to submit a speech or a. report, and he submitted a re­
port. 

The SPEAKER. The gentleman from Kentucky rose and was rec­
ognized, and yielded to the gentleman from Ohio, [Mr. HURD.] The 
report was then read, and it seems to the Chair that the reading of 
the report was a part of the debate. 

Mr. KNOTT. If that is the rule of the House, I have nothing to 
Bay against its enforcement. · 

The SPEAKER. The gentleman rose to debate this question and 
demanded the reading of the report, and it seems to the Chair that 
that reading waa a part of the debate. 

Mr. KNOTT. The Chair will remember that I rose and called up 
the question and called for the reading of the report ; and after the 
1·eading of the report I yielded to the gentleman from Ohio, [Mr. 
HURD.] 

The SPEAKER. Does the gentleman say that he yielded to the 
gentleman from Ohio after the reading of the report f 

Mr. SOUTHARD. That is certainly the fact. 
The SPEAKER. The gentleman from Ohio [Mr. SOUTHARD J will 

proceed. The Chair does not think that he should hold to a practice 
which would cut off debate upon this question; it would be better to 
err in favor of debate than otherwise. 

Mr. HOLMAN. Then we can only endeavor to be a little more cau­
tious in future in agreeing to allowing time for debate. Of course I 
supposed that only three hours would be consumed before the pre­
vious question was called; and the gentlema.n from Kentucky [Mr. 
KNo'IT] used up an hour of the time when having his report read. 

Mr. SOUTHARD resumed, and concluded his remarks, as follows: 
:Mr. SOUTHARD. Mr. Speaker, the question before us relates to 

the right of Mr. Belford to a seat on this fl.oor aa a Representative in 
Congress from the State of Colorado. There is no objection made to 
the manner of conducting or certifying his election, and the only in­
quiry is whether Colorado has been duly admitted as a State into the 
Union. . 

Under the articles of confederation "no other colony" than Canada 
could be admitted into the Union without the consent of nine States. 
But a vast extent of unoccupied territory then existed which did net 
properly fall under the designation of "colony," about which no 
provision had been made, and which was eventuallv to become the 
seat of great wealth and population. At the close of" the war for in­
dependenqe, this territory was claimed by the States, but at length its 
cession by the States to the Union was agreed upon, and it thus became 
the common property of the people of all the States. The cession of a 
large part of this territory was made before the adoption of the Con­
stitution, and the convention which framed that instrument foresaw 
the necessity of providing some method by which new and independ­
ent States should be organized and admitted into the Union. The 
provision adopted is found in the fourth article, third section, of the 
Const itution, as follows: 

New States maybe admitted by the Congress into this Union; but nonew State 
shall be formed or erected wit.hin the jurisdiction of any other State, nor any Sta.to 
be formed by the Junction of two or more States, or part of States, without the 
consent of the Legislatures of the States concerned as well as of the Congress. 

Whether this provision is the wisest and best that could have been 
devised is no part of our inq airy, although it is difficult to see where 
else so impflrtant a prerogative could have been more safely lodged. 
But however this may be, it is that which has been transmitted to us, 
and we are concerned alone in its proper administration . 

It will be observed that there are two distinct branches of this pro­
vision. The first relates to the formation of new States from terri­
tory wholly without the limits of any State, and the second to the 
formation or erection of new States from territory included within 
the limits of one or more existing States. In the first, Congress alone 
is to be consulted, and in the second the consent of the States con­
cerned is required as well as that of Congress. 

The manner of the exercise of this power of Congress is through a 
legislative act. And while there is no particular formula prescribed, 
it is clear that the aet must be in conformity with those principles 
which are recognized by legal and judicial interpretation to be neces­
sary to a valid legislat ive act. 

If the act entit,led "An act to enable the people of Colorado to form 
a constiltution and State government and for the admission of the 
said State into t he Union on au equal footing with the original States," 
approved March 3, 1875, is such an act, then Colorado is a State in 
this Union and Mr. Belford is entitle(l to his seat. If, however, the act 
is not of this character, but requires the further action of Congress to 
make it complete, then Colorado is not yet a State in the Union and 
Mr. Belford cannot be entitled to his seat until such time as Congress 
has taken this farther and final action. 

But I submit that the act is not a valid legislative act, for the rea­
son that it undertakes to delegate legislative authority, an exercise 
of power clearly prohibited by the Con~titutiou. It declares that 
several very important conditions shall be complied with in the for­
mation of the constitution and State government precedent to its 
right to admission into the Union, and delegates to the President of . 
the United States the right to judge whether these conditions have 
been fulfilled. -

The fourth section of the act provides among other things that the 
constitution shall be republican in form; that it shall malre no dis­
tinction in civil or political rights on account of race or color i. that 
it shall not be repugnant to the Constitution of the United ~tates 
or to the principles of the Declaration of Independence. 

The same section further declares that the constitutional conven­
tion shall provide by ordinance, irrevocable without the consent of the 
United States and the people of said State, that perfect toleration of 
religious sentiment shall be secured; that the people of said Territory 
forever disclaim all right and title to the unappropriated public lands 
lying within said Territory; that the same shall be and remain at the 
sole and entire disposition of the United States; that the lands of non­
residents of said State shall never be taxed higher than the lands of 
the residents thereof; and that no taxes shall be imposed by the 
State on lands or property therein now owned or hereafter to be ac­
quired by the United States. 

All these conditions and others not necessary to enumerate, relat­
ing to the rights of property and to the personal rights and liberties 
of the people, are required by the terms of the enabling act to be em­
bodied into the constitution and ordinances as express conditions, 
upon which alone the State shall be entitled to admission into the 
Union. Thejudgmentnecessary to determine these questions belongs 
exclusively to Congress. 

Judge Cooley, in his able treatise on Constitutional Limitations, 
page 30, says : 
... Ther&.are always in these cases questions of policy a.s well as of oonstitutlon;U 
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law to be determined by the Congress before admission becomes a matter of right­
whether the constitution formed is republican; whether the proper State bounda­
ries have been fixed upon; whether the population is sufficient; whether the proper 
qualifications for the exercise of the elective franchise have been agreed to; whether 
any inveterate evil exists in the Territory which is now subject to control, but 
which might be perpetuated under a State government-these and tpelike questi0111f 
in which the wliole· country is interested cannot be finally solved1>y the people 
of the Territory for themselves, but the final decision must rest with Congress, and 
the judgment tnust be favorable before admission can be claimed or el.-pected. 

The Constitution of the United States, article 4, section 4, requires 
that-

The United States shall guarantee to every St.a.te in this Union a republican 
form of government. 

There is a necessity, therefore, that Congress shall demand as a 
prerequisite to the admission of a new State that it shall hav~ a gov­
ernment republican in form. Mr. Madison, in the Federalist, has 
well said: 

But the authorlt:v extends no further than a guarantee of a republican form of 
government, whicli supposes a pre-existing ~overnment of the form which is to be 
guaranteed. 

And the rea-sons for this provision he sums up in the following apt 
language: 

In a confederacy founded on rl.'publican principles and composed of repllblican 
membera, the superintending govurnment ought clearly to possess authontyto de­
fend the system against aristocratic or monarchical innovations. The more inti· 
mate the nature of such a union may be, the greater interest have the members in 
the political institutions of ea.ch other, and the greater right to insist that the 
forms of ~overnmont under which the compact was entered into should besubstan­
tiaUy mamtained. * * * Governments of dissimilar principles and forms have 
been found less adapted to a. federal coalition of any sort than those of a kin· 
dred nature, "as the confederate republic of Germany," says Montesquieu, "con­
sists of free cities and petty states, subject to different princes, e~el'lence shows 
us that it is more imperfect than that of Holland or Switzerland.' "Greece was 
undone, " he adds, " as soon as the king of Macedon obtained a seat among the Am­
phictyons." In the latter case, no doubt, the disproportionate force as well as the 
monarchical form of the new confederate had its share of influence on the events. 

What a. manifest abuse of authority it would be in Congress to ad­
mit a State to membership in the Federal Union with a constitution 
not republican in form, which it would be required under the Cousti­
tion to proceed to change immediately thereafter I And if the Sena­
tors and Representatives are first to be admitted, their voice and in­
fluence would be added to the power that might oppose the needful 
change. It can scarcely be expected that Congress would do so un­
reasonable a thing. But this is only one of the many conditions ex­
pressed in the enabling act, all of which are highly important. If 
Congress cannot now pass upon the constitution of Colorado, as it has 
been formed and ratified, but must be bound by the result whether 
it accords or not with the terms and conditions prescribed in the en­
abling act, then it is perfectly clear that it has divested itself of the 
authority conferred upon it by the Constitution, and rendered itself 
powerless to enforce a compliance with those conditions which it has 
c.leclared to be necessary. But this is precisely what this a-ct under­
takes to do. 

The fifth section of the enabling act provides-
That in case the constitution and State government sha.ll be formed for the people 

of Colorado in compliance with the prQVisions of this act, said convention forming the 
same shall provide by ordinance for snbmitting said constitution to the people of 
said State. 

It further provides that in case the people, by a majority vote, 
ratify the said constitution-

The acting governor shall certify the same to the President of the United States, 
to~ ether with a copy of said constitution and ordinances; whereupon it shall be 
the duty of the President of the United States to issue his proclamation declaring 
the Stato admitted into the Union on an equal footing with t4e original States, 
without any further action whatever on the part of Congress. 

If it is important to prescribe these conditions, it is certainly of 
equal importance to have them complied with, and the authority, 
judgment, and .discretion requisite to determine these questions is a 
part of the duty devolved upon Congress by the Constitution which 
it cannot collier upon any other person or body. 

In Cooley's Constitutional Limitations, page 116, we find this doc­
trine laid down : · 

One of the.settled maxims in constitutional law is, that the power conferred upon 
the Legislature to make laws cannotbe delegatedb'[lhat department to any other 
body or authority. Where the sovereign power o the State has located the au­
thority, there it must remain; and by the constitutional agency alone the laws 
must be made until the constitution itself is changed. The power to whose judg­
ment, wisdom, and patriotism this high prerogative has been intrusted cannot re­
lieve itaelf of the responsibility by choosing other agencies upon which the power 
shall be devolved, nor can it substitute the judgment, wisdom, and patrio~ of 
any other body for those to. which alone the poop1e have seen fit to confer this sov­
ereign trust. 

In Railroad Company vB. Commissioners of Clinton County, 1 Ohio 
State, 87, Justice Ranney said: 

That the ~nera.l Assembly cannot surrender any portion of the legislative author­
ity with which it is invested, or authorize its exercise by any other person or l>ody, 
is a proposition too clear for argument. 

In Rice vs. Poster, 4 Harr., 489, the court say : 
It is a plain proposition of law that a power or authority vested in one or more 

persons to act for others, involving in its exercise judgment and discretion, is a 
trust· and confidence reposed in tlie party, which cannot be transferred or dele­
gated. 

}"rom this doctrine there has been no dissent in any of the conrts, 
State or Federal, so far as I have been able to examine, and whatever 
diversity of judicial decision there has been has arisen from the appli­
cation of the principle to the particular cases, and not from any di&-

agreement about the principle itself. The decisions affirming thi~ 
position are so universal .that it is not necessary that further refer­
ences be made to them. Whenever, therefore, the Legislature at­
tempts to dele~ate the authority reposed in it, it transcends its pow­
ers and,its a(l.tio11. becomes void. What, then, is and what is not a 
delegation' of such authority f This I can best illustrate, perhaps, by 
reference to some authorities. 

It is not denied that conditional statutes, and those made to take 
effect upon thehappening ofsomefutnre event;maybeena.ctod. But 
these do not infringe upon this maxim. Nor do those statutes creat-· 
ing corporations, which leave it to the corporators to say whether they 
will accept of the franchise. Judge Cooley says : 

In these cases the legislative a.ct is regarded as complete when it has passed 
throu~h the constitutional formalities necessary to perfected legislation, notwith­
standfug its actually going into operation as la\V may dopend upon itii subsequent 
acceptance. 

It is claimed that this enabling act is what may be termed a con­
ditional act--one made t-o take effect upon the happening of an 
event-the event being the compliance with the conditions therein 
named. 

The answer to this is, that the event is not such a one as the act 
can be made to depend upon. In this view· I call attention to the 
references which I shall now make. 

In Ex pa1·te Wall, 48 California, 279, the court say : 
A statute to take effect upon a subsequent event, when it comes from the hands 

of the Legislature, must be a law in presenti to take effect in futuro. On the ques­
tion of the expediency of the law, the Legislature must exercise its own judgment 
definitively and finally • . If it can be made to take effect on the occurrence of ao 
event, the Legislature rimst declare the law expedient if the event shall happeu, 
but inexpedient if it shall not happen. They can appeal to no other man or men to 
judge for them in relation to it-s present or fnture propriety or necessity; they must 
exercise that power themselves, and thu.s perform the duty imposed upon them by 
the Constitution. 

The law in question waa one authorizing a license for the sale of 
intoxicating liquors in any township of the State, in the event that 
the people of the township, by a majority vote, should so decide; 
and the court held the law void on the ground that the expediency 
of the law must rest with the Legislature and not with the people. 

In the case of Barto VB. Himrod, 8 New York, (4 Selden,) 490, the 
ourt say: 
It is not denied that a valid statute may be passed, to t.'\ke effect upon the hap­

pening of some future eV'ent. certain or uncertain. But such a. statute when it 
comes from the hands of the Legislature must be law in pre&enti to ta.ke e1fect in 
futuro. 

The· event here referred to was a majority -v>ote of the people of the 
State in favor of a free-school act. And the court further say: 
· The wisdom or expediency of the free-school act, abstra.ctly considered, did not 
depend on the vote of the people. If it was unwise or ine~ent before that vote 
was taken, it was equa.lly so afterward. The event on which the act was made ro 
take effect was nothing else than the vote of the people on the identical question 
which the constitution makes it the duty of the Legislature itself to decide. The 
Legislature has no power to make a statute dependent on such a contingency, be­
cause it would be confidintt to others that legiSlative discretion which they are 
bound to exercise themselves, a.nd which they cannot commit to any other man or 
men to be exercised. 

Justice Ranney, in the case before referred to, (1 0. St., 87,) while 
asserting so unequivocally that legislative authority could not be del­
egated, still maintained that it was within the constitutional powers­
of the Legislature to enact a law contingent upon the happening of 
an event or subject to the intervening assent of other persons, and as 
a test of what was permissible, laid down this rule: 

The true distinction, therefore, is between thedele,<>'3ttion of power to make law, 
which necessarily involves a discretion as to what it shall be, and conferring an 
authority or discretion as to its execution, to be exercised under and in pursuance 
of the law. The first cannot be done; to the latter no valid objection can be made. 

In Santo vB. Iowa, 2 Iowa, 203, it is said: 
* * * There is no doubt of the authority of the Legislature to pass an a.ct to 

take effec~uponacontin~ency. Butwhatis a~ntingencyin t~lleuseand connec­
tion t It 18 some event mdependent of the will of the law-making power as exer­
cised in makin~ the law, or some event over which the Legislature nas not controL 
* * * The will of the law-maker is not a. contingency in relation to himself. It 
may be made in relation to another and external power, bot to call it so in relation 
to hlmself is an abuse of language. Now, if the people are to say whether or not 
an a.ct shall become a. law, they become or are put in the place of the law-maker. 
And here is the constitutional objection. Their will is not a _rontingency upon 
which certa.iu things are or are not to be done under the Zaw, but, It becomes the de­
tel'lnining J.lOWer whether 8ti.Ch be the law or not. This makes them the legisla­
tive a.uthonty, which, by the constitution, is vested in the senate and house of 
representatives, and not the people. 

The contingency referred to was the approval of the people of tho 
State, by vote, of an act for the suppression of intemperance. 

And in Bradley VB. Baxter (15 Barb., 123) we find the like doctrine: 
It is insisted, and was strenuously urged upon the argnment, that the Legisla­

ture has power to enact conditional'iaws, laws to take effect upon the happening of 
some future and contingent event. Nobody will contest this proposition. * * * 
Bot in none of these cases was the a.ct of the Legislature made to take effect upon 
any decision of this foreign or extraneous power upon the expediency of the act 
itself. These laws were to take effect upon the happening of certain events which 
would, in the opinion of the legislative or law-making power, render such a law 
expedient and proper for such a state of things. The Circumstances, to meet which 
such laws were enacted, were contingent and uncertain; bot the laws themselves 
expressed the deliberate will of the law-making power, provided the circumstances 
should hapP"n to which the laws were intendoo to apply. 

The court say, in Ex part6 Wall,-48 California Reports, 314: 
:rt is true a. statute may be conditional; its taking effect may sometimes be made 

to depend upQn ~subsequent event. Th~ last p:ropos_itiQn is illi!S~tell by l;'ho Brig 
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Aurora vs. The United States, 7 Cranch, 382, in which the validity of a provision of 
the "non.intercourse law" was upheld. The provision was to the effoot that in 
case Great Britain or France should revoke or modify its edicts previously issued, 
so that they should cease to violate the neutral commerce of the United States, the 
trade suspended by the law should be renewed. It will be observed that in this in­
stance the members of Congress exercised their own judl9flent, and simply deter­
mined that trade should oo suspended while the ordersm council or edict should 
continue. 

From the authorities the following formulas are adduced: (1.) That 
legislative power or authority cannot be delegated; (2) that while 
conditional statutes may be enacted, so as to go into effect upon the 
happening of some future event, it is not every event upon which 
the statute may be made to depend; (3) that the event or condition 
must be such as is independent of the law-making power, .,utside 
of and beyond the legislative will and discretion; ( 4) that it must 
operate upon the execution or suspension of the law, and not upon 
its creation. 

Applying these tests to the enabling act under consideration, we 
find that itfalls within the prohibitions laid down. The elements of 
the event are the elements of the very law that Congress is empow­
ered to pass, and operate upon its creation, and not upon its execu­
tion. 
. To ascertain the qualifications necessary for admission is the very 

duty which Congre~s is called upon to perform. 'fhe act in question 
cannot be held to be one which is complete and perfect in itself as it 
left the hands of the Legislature and only requiring the happening 
of an event to put it into operation; nor one in which the Legislature 
has rightfully declared the law expedient if the event shall happen, 
and inexpedient if it shall not happen. To make such a statute valid 
the authorities all agree that the event must be one independ-ent of 
the l~giBlative power, otherwise the condition fails and the law is 
void. In the present case the event depends directly upon the legis­
lative power. The one cannot be separated from the other. The 
determination of the very existence of the event itself brings into oper­
ation those legislative faculties and functions which are involved in 
ascertaining the qualifications qf the new State for admission. 

The thing to be done is to admit the State; to admit the State, in 
the solemn judgment of Congress, certain conditions should be first 
complied with as a necessary q nalification; to determine whether these 
conditions have been complied with, or, what is the same thing, 
whether the event has happened, is nothing more nor less than to de­
termine whether the new State is entitled to admission-a conclusion 
which rests exclusively with Congress. 

The act, therefore, does not admit the State, and cannot do more 
than project a plan for its admission. Thus far it is very appropriate, 
but no farther. 

The projection of a plan may be very well in the first instance, but 
the important thing to know, and decide finally, is whether the plan 
has been adopted. 

In Permoli vs. First Municipality, 3 Howard, 609, the court say in 
relation to the enabling act, and the act of admission of the State of 
Louisiana: 

That act of Febrn.ary 20, 1811, authorized the people of the Territory of Orleans 
to form aconstitution and Sta.te government. lly section 3 certain restrictions were 
imposed in the form of instructions to the convention that might form the consti­
tution; such as that it should be republican in form; consistent with the Constitu­
tion of the United States; tb.a.t it should contain the fundamental principles of 
civil and religious liberty; that it should secure the right of trial by jury in crim­
inal cases~ and the writ of habeas corpus; that the laws of the State should be pub­
lished ann legislative and judicial -proceedings be written and recorded in the lan­
guage of the Constitution of the Umted States. * * * 

By the act of April 8, 1812, Louisiana was admitted according to the mode pre­
scribed by the act of 1811. ~?n~ress declared that it should be on the comlitions 
and terms contained in the tniro section of that a.ct, which should be considered, 
deemed, and taken as fundamental conditions and terms upon which the State was 
incorporated in the Union. 

All Congress intended was to declare in advance to the people of the Territory 
the fundamental principles their constitution should contain. This was every way 
proper under the circumstances. The instrument havinu been duly formed and 
presented, it wa.s for the National Legislature to judge w1Iether it contained the 
proper principles, and to accept it if it did, or reject it if it did not. Having accepted 
the constitution and admitted the State " on an equal footing with tho original 
States in all respects whatever," in expre.~s terms, by the act of 1812, Congress wa.s 
concluded from assuming that the instructions contained in the act of 1811 had not 
been complied with. 

But the Louisiana enabling act was as complete and perfect in every 
respect as the Colorado enabling act, with the single exception of 
that part which, in case of a majority vote of the people in favor of 
the constitution, requires the acting governor to " certify the same 
to the President of the United States, together with a copy of said 
constitution and ordinances;' and makes it "the duty of the President 
to issue his proclamation declaring the State admitted into the Union 
on an equal footing with the original States, without any further ac­
tion whatever on the part of Congress." 
1 If we are to construe this act in accordance with its terms, then 
until the President has seen fit to issue his proclamation the State of 
Colorado must be deemed and held not to be admitted into the Union. 
If this be a correct interpretation of the act, it is clear that the Pres­
ident of the United States, and not Congress, admits the State into 
the Union ; for he is made the judge of the sufficiency of the Consti­
tution and ordinances. Suppose he withholds his proclamation Y In 
that event the State either is not admitted, or, if admitted, it must 
be by force of other provisions of the law, and the proclamation must 
be treated as a work of supererogation. And this seems to be the 
position taken by the committee in their report. - They say: 

Assuming that the people of Colorado had in point of fact performed in good 
faith every condition prescribed in the a~t in strict conformity with its provisiOns, 
the present Congress would be bound in good morals to recognize them as a Sta.to 
and a.dmit them to representation in the Senate and IIouse, oven if the President 
had willfully refused to issue the proclamation provided for, and the onl:v possible 
pretext for a failure upon the part of Congress to discharge its solemn obligation in 
that regard would be found in the quibble that the people of Colorado ha.d agreE'(l 
that their admission should depend finally upon the issua.l of a. proclamation will­
fully withheld without any fault upon their part, and after they had religiously 
observed and performed every obligation resting upon them. 

In the estimation, therefore; of the committee, the proclamation 
of the President is not held to be necessary to perfect the admis­
sion of the State into the Union. But this conclusion does notre­
lieve the question of its difficulty. It is just as objectionable, and 
just as much in conflict with the authorities upon the subject, to dele­
gate the power to the people of the Territory as to delegate it to the 
President of the United States. It follows as a matter of course from 
this view that if the President's proclamation is unnecessary, that 
that portion of the enabling act which relates to certifyin~ the voto, 
together with the constitution and ordinances to the President, and 
for the issuing of his proclamation, is to be treated as a dead letter, 
and the act would be the same in effect if it were stricken out. But 
strike out that portion, and we have left an enabling act, pure and 
simple, snch as it has been the practice of Congress to adopt for more 
than half a century. And in none of the cases of this character has 
Congress accepted the doctrine that the State was actually admitted 
into the Union at the time the people of the Territory had adopted a 
constitution in accordance with the terms of the enablin~ act. But 
Congress, on the contrary, has dissented from this position m every in­
stance in which the question has been made. It was rejected by 
Con~ess after the fullest consideration npon the admission of Mis­
soun and later upon the admission of Michigan, and the question may 
be regarded as settled so far as the force of legislative precedent can 
settle it. 

But the assurnptwn of the committee in their report, as a condition 
upon which the Territory is entitled to admission as a State, that "the 
people of Colorado had in point of fact performed in good faith every 
condition prescribed" in the enabling act, is an implied admission 
that, if they had not so performed, Congress would not be " bound 
in good morals" or otherwise to recognize them as a State. What 
more cogent reason could there be of the necessity of an examination 
into the constitution to ascertain whether, in point of fact, it had 
been framed in accordance with the conditions imposed T If it is only 
upon this assumption that the State is to be recognized, then it fol­
lows from the force of inesistible logic that this examination becomes 
an imperative necessity. . 

And the question recurs, Who is to make this examination f Mani­
festly Congress, and not the President or the people of the Territory. 
But the committee say, in such case-

Congress would be bound in good morals to recognize them M a. State and admit 
them to representation, &c. 

" Bound in good morals" is a very different thing from being bound 
under the Constitution and laws. Furthermore, "bound in good 
morals" to do a certain act upon the assumption or ascertainment of 
certain facts, is a very different thing frOm doing that act without the 
ascertainment of these facts. I may admit, for the sako of the argu­
ment, that, if upon examination of the Coustitution as formed, it is 
found to be in accordance with the terms of the enabling act, Con­
gress would be ''bound in good morals" as well as in public faith 
and justice to the people of Colorado to ratify the work thtiR per­
formed; but this admission does not require of me that I must there­
fore maintain that Colorado has been admitted by what has already 
transpired, or that the State, as a matter of constitutional and legal 
right, became a member of the Federal Union either at the date of 
the adoption of the constitution by the people or at the time of the 
issuing of the President's proclamation. 

Our judgment of the constitutional and legal effect of what hnB 
already been done in no just sense can be likened to what our action 
ought now or hereafter to. be in consequence of what has transpired. 
We may, indeed, with entire consistency, have an honest conviction 
that the State is not now admitted, and an equally honest conviction 
that it ought" in good morals" to be hereafter admitted by the fur­
ther legislative sanction of Congress. 

And if I understand the minority of the committoo, this is :pre­
cisely what they propose to do. Believing upon full examination of 
the constitution and ordinances of Colorado as they have been formed 
and ratified that they are in substantial compliance with the terms 
of the enabling act, and such in their character as should entitle the 
State to admission, they propose by the bill, which they present to 
Congress for its a. doption, to admit the State'' on an equal footing 
with the original States." And while I was originally opposed to the 
admission of the State, now that the people have formed for them­
selves a State government on the faith of the enabling act, and in 
harmony with the Constitution of the United St.ates, I feel like giv­
ing the work my sanction and voting for the bill presented. 

'.rhe view which I have taken is in substantial harmony with the 
lon~ line of precedents, with the single exception of that of Nevada, 
which was in the midst of civil war, when constitutional restraints 
were very much weakened. And if this precedent is now to be fol­
lowed it will verify the exclamation of Calhoun : "Let it be remem­
bered that under our system bad precedents live forever; good ones 
only perish." 
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In this connection I would commend to attention the warning 

words of the coru1i in the case of Parker vs. Commonwealth, G Barr., 
507: 

A bad precedent snffered to yass sub silentio cannot be set up to justify the con· 
tinuance of an abuse in which 1t originated. This is espooiallytrne where the ques­
tion is of the constitutional exertion of a dele~ated powor. A different rule would 
expose the fundamental laws of the State tn continual danger of subversion from 
a succession of encroachments which in the beginning dicl not attract the public at­
tention or invite its investigation; a consequence too momentous to be ha<'Jarded by 
unreasonable deference to tolerated mistakes. 

Now what are the precedents 7 
The first case is that of Vermont, which State it is claimed was ad­

mitted into the Union without any enabling act and without Con­
gress having examined and approved her constitution. This distinc­
tion must be observed: the question was not the formation of a new 
State, but the admission of a State that was in esse, a State that had 
bad a State government for years. The only question in the case of 
Vermont was whether the State government that then existed should 
adopt the Constitution of the United States, and thus qualify itself 
for admission into the Union. 

There was a dispute between the State of New York and Vermont 
over the western boundary of Vermont, which under the Constitu­
tion required the action of the Legislature of New York to give its 
assent to the proposed admission of the State of Vermont if the claim 
of New York were valid. 

I have said that at the time of the admission of Vermont she wn.s 
a State in existence. I find in Thompson's History of Vermont this 
statement in relation to the royal decision in 1764, uy which it was 
attempted to place her under the jurisdiction of New York: 

Regarding herself as placed by that decision in a state of nature, her citizens had 
formed themselves into a body politic, into a little independent republic for their 
mutual benefit and defense, and by the boldness, the wisdom, and the prudence of 
her statesmen abo had succeeded in organizing an efficient government for the 
regulation of her internal affairs, and had adopted a system of jurisprudence fully 
adequate to the necessities of the people. 

* * * * * * 
At the time Vermont became a member of the Confederacy, her own government 

had become systematic and stable by the practical experience of thirteen years, 
and that of the United States had been placed upon the foundation of its present 
Constitution. 

Before the act for the admission of Vermont was adopted the Presi­
dent of the United States laid before Congress the legislative act of 
New York ~anting her consent to the admission of Vermont and 
the legislat1ve act of the State of Vermont giving the assent of her 
people to the terms and conditions prescribed on the part of the State 
of New York, adopting the Constitution of the United States and 
praying admission of Congress. The thing that was done on the 
part of the State of Vermont was to adopt the Constitution of tl1e 
United States and agree to terms imposed byNowYork. Ilereisthe 
closing _section of the act of her Legislature: 

1 tis hereby jurtll.er enacted by the authority aforesaid, Tb at the person,q so elected to 
serve in tho State convention as aforesaid do a.sscm blo and m(}('t together on tho first 
Thursday of January next, at Bennington, in tho county of Bennington, then and 
there to ilelibemte UJ.>On the aforesaid Constitution of the United Rtates, and, if ap­
pt·oved of by them, tinally to assent to and ratify the ~mme, in I.Johalf and on the 
part of the people of this State, aml •ma.ke r OJ>Ort thereof to tho governor of this 
::itate, for the time being, to ue hy him communicated to tho President of the United 
States and the Legislature of this State. 

So Vermont at that time was a. State, and her L~~islatme gave the 
consent of that State to her admission into the union and ratified 
the Constitution of the United States, ann it was not a question of 
the formation of a State constitution. They had their State govern­
ment, and it was not for years after that they formed a State consti­
tution. Vermont was admitted into the Union by act of Congress 
February 18, 1791, and her Senators and Members of Congress were 
not admitted to their seats until October 13, 1791. 

The next case is that of Kentucky. It is said that Kentucky was 
admitted in a manner similar to this. Kentucky was erected out of 
the territory of the State of Virginia. The State of Virginia bad 
the right and the authority to erect a State out of her territory, and 
only required the assent of Congress that the State so erected might 
become a State in the Union. The terms and conditions were pre­
scribed by an act. of the Virginia Legislature, and those terms and 
conditions were ratified by the people of Kentucky in convention 
assembled. All the proceedings were laid before Congress by the 
President of the United States before the act of assent was given by 
Congress. 

But more than that, the day fixed for admission was June 2, 1792. 
Before that time had arrived the people had formed their constitu­
tion, which had been laid before Congress, as is shown by House 
Journal, volume 1, page 614; and before the member waa admitted to 
this floor the constitution had been placed in the possession of Con­
gress. So that Congress actually had made the examination of the 
constitution that was necessary to determine whether Kentucky was 
a State, in full compliance with such terms and conditions as ought 
to entitle a State to admission into the Union. 

In reference to this question, I beg leave to read from 8 Wheaton, 
page f57: 

Now, it is perfectly clear that, although Congress micoht ltave refused their 
consllnt to the proposed separation, yet they had no autborfi; to declare Kentucky 
a. separate and independent State without the assent of il'irginia. or upon terms 
variant from those which Virginia. had prescribed. But Congress, after recogniz­
ing the conditions upon which alone Virginia. agreed to tho. separation, expressed 
by a solemn act the consent of that body to the separation. 

The terms and conditions therefore were prescribed by the State of 
Virginia, and Congress assented with full information, with full 
knowledge of what had been done, and in strict accordance with 
the provision of the Constitution relating to erection of new States 
out of territory within an existing State. In the case of Colorado 
the constitution has never been laid before either branch of Congress. 
The President's proclamation does not pretend to transmit here the 
constitution or ordinances of the State of Colorado. 

The next case cited as a precedent against the doctrine of the mi­
nority report in this case is that of Ohio. But, sir, before any :Member 
or Senator was admitted to his seat the constitution was laid before 
Congress. It was] duly referred to a committee ; it was reported by 
them to be in compliance with the terms and conditions of the enabling 
act; and not until the next year thereafter was the member sworn in 
here or Senators in the other branch, as appears from House Journal, 
volume 4, page 403. On the 17th of December, 1803, the member from 
that State took his seat; on a later day the Senators were seated; but 
the constitn tion as formed was laid before Congress, and due action was 
had upon it ; Congress passed upon the sufficiency of its provisions. 
So that the case is directly in point in favor of this minority report 
in principle, although no further act of ratification was placed upon 
the statute. 

The next case is that of Louisiana, which formed its constitution 
in strict compliance with the enabling act, and a subsequent act of 
ratification was deemed necessary and adopted. From that day down 
to tho present there has been no single instance except that of 
Nevada in which a State has been admitted into the Union until the 
constitution had first been laid before Congress and its provisions 
passed upon. In all these cases, except Nevada, the mode has either 
been by an enabling act and a subsequent act of ratification, or by 
the submission of the constitution and ordinances previously formed 
by the voluntary action of the people. 

Indiana also is cited as a ca~e in point against the position I have 
taken. But I beg the attention of the House for a moment to this 
case. A constitution was formed for the State of Indiana, and on the 
6th day of November, 1817, the Representative presented himself and 
was sworn in; but the Senators who also presented themselves were 
not sworn, because objection was taken and the point made that the 
State was not duly admitted.. The case was, therefore, similar to that 
presented to-day with regard to Colorado, the Senators having been 
sworn in but the admission of the Representative being objected to. 
Subsequently the Senate, after mature deliberation, passed an act 
ratifying the work of the convention of Indiana; ratifying the con­
stitution as it had been formed and transmitted to Congress; and so 
consistent did the House deem this proceeding with what was neces­
sary to be done to perfect the admission of tho State, that it, notwith­
standing it had seated the member, concurred in that act, and on the 
11th of December itwaa approved by the President. Thus, notwith­
standing the member had been sworn in, the Ilonse saw fit to pass a 
subsequent act ratifying the work which hacl been done. When it 
came to connting the electoral vote from Imlianathe Honse objected, 
and the two Houses separated. After some discussion in the Ilouse it 
was resolved to postpone the question: not to decide it ; and there­
upon the two Houses met and the vote was counted. But subse­
quently, in the case of Missouri, in 1821, the vote was not counted; 
and in the case of Michigan, in 1837, the vote was not counted, 
except hypothetically; and that was a practical rejection of the vote 
to all intents and purposes. 

I want to call attention now to another feature in the case of Missouri. 
It is said that Congress, after examining the constitution and ordi­
nances, required a further condition, which was submitted to the Leg­
islature for ratification; that this fact waa certified to the President, 
and upon his proclamation admission became complete. A distinction 
is hero to be observed. The condition which Congress prescribed was 
set out in hmc verba, and all that the Legislature was required to do 
was simply to sanction the specific condition by solemn act and to 
confirm that work of Congress. The State was not called upon to 
enact any provision, but simply to accept one specifically set forth by 
Congress ; and the certification of that fact to the President was sim­
ply the certification of an event, which was legitimate and proper, but 
by no means a parallel with the present case. It would be parallel 
with this ca.se only upon the supposition that Congress had actually 
formed the constitution and ordinances of Colorado comp1et8 and 
perfect in aU their provisions, submitted them to the people for their 
ratification by solemn act of convention, such ratification to be cer­
tified to the President, and that fact to be by him made known by 
proclamation. That woUld bo a parallel, but nothing less than that 
would be a parallel. 

The case of Missouri, therefore, shows that Congress assumed the 
right to exercise its judgment upon the work done by the convention 
in forming the constitution of Missouri. The same may be said of 
Nebraska. After the enabling act Congress examined the constitution 
as formed, and required a further condition should be complied with, 
and Congress set out the condition specifically, not in general terms, 
but specifically what the Legislature of Nebraska was required to do, 
and that ratification was to be transmitted to the President and he 
on certification of the ratification of the condition fixed by Congress 
was to issue his proclamation. In the exercise of the legislative dis­
cretion on the part of Congress it was required to determine whether 
a constitution had been adopted republican in form, whether it had 
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been adopted in accordance with the principles of the Declaration of 
Independence, whether it had been adopted in accordance with the 
terms and conditions set out in the enabling act. All these had been 
previously passed upon by Congress in the admission of Nebraska, 
and the fact to be certified was simila.r to that in the case of Missouri. 
, The same may be said in reference toW est Virginia, but I need not 
pursue this feature any further. 

Mr. Speaker, in no single instance has Congress ever admitted a. 
State except it has passed upon the work of the constitutional con­
vention, unless it has passed upon the constitution framed for the 
State government, since 1812, when Louisiana was admitted, save 
and except Nevada alone. In everyotherinstancetheworkhasbeen 
required to be laid before Congress and its approval had been obtained 
before the State was held to be actually admitted into the Union and 
entitled to the privilege of Senators upon the floor of the Senate or to 
a Representative upon the :floor of this Honse. Congress has seen fit 
to prescribe that legal mode, and it is one consistent with reaaon 
and the precedents and practice of the country since 1812 down to 
the present hour. . 

ow, if we are to admit a State in the way proposed in the case 
of Colorado, Congress cannot be the judge of its conditions and 
qualifications. Suppose, for instance, Colorado in her constitution 
had provided thatnoman should be eligible to be governor unles~:~he 
had an income of $50,000 a year, and did not have to come to Con­
gress for ratification of that constitution. Not a member in the 
House would have voted for its ratification and admission, not a 
member but would have voted to reject it, and yet it is republican in 
form. Publicists and political writers would say it is republican in 
form. But if the State is actually admitted the remedy is lost, and 
the evil might continue to exist. What is to be done is to determine 
the work after it is complete, that Congress may rationally, intelli­
gently, constitutionally pass upon it, thereby preserving the harmony 
of the Federal Union and the equality of the States. 

ADMISSION TO THE FLOOR TO-MORROW. 

Mr. COX. :Mr. Speaker, I move, by unanimous consent, to take 
from the Speaker's table a concurrent resolution of the Senate for 
action at this time. 

The SPEAKER. The Chair hears no objection. 
The concurrent resolution was read, aa follows: 

IN THE SENATE OF THE UNITED STATES, 
.January 31, 1877. 

Resolved by the Senate, (the HO'I/.Se of Representatives ooncurring,) That during the 
counting of the votes for President and Vice-President, no persons besides those 
who now have the privilege of the tloor of the House of Representatives shall be 
admitted to the south wing of the Capitol extension, except upon tickets to be is· 
sued by the President of tlle Senate and the Speaker of the House of Representa· 
tatives; to be issued to Senators and Representatives and others, and shall be dis­
tributed by the Sergeants-at-Arms of the Senate and House of Representatives. 

GEO. C. GORHAM. 

Mr. COX. I move concurrence in that resolution. 
The resolution was concurred in. 
Mr. COX moved to reconsider the vote by which the resolution 

was concurred in ; and also moved that the motion to reconsider be 
laid on the table. 

The latter motion was agreed to. 
:Mr. COX. I wish to state to members of the House, by way of 

notification, that the tickets of admission are now being printed 
. and will be at the Sergeant-at-Arms' office aa soon as they can be 
brought here ; but if they do not come here in time to be handed to 
members before the adjournment they will be sent in the mail of 
members this evening. 

COLORADO. 

Mr. KNOTT. I now yield to the gentleman from Illinois, [Mr. 
CAULFIELD.] 

Mr. CAULFIELD. Mr. Speaker, the position assumed by the ll"li­
nority in this case is that Colorado has never been admitted into this 
Union as one of the States thereof. The reason assigned is that by 
the Constitution Congress al~ne can admit new States into the Union, 
and Congress has never admitted Colorado ; therefore she is not one 
of the States of the Union. I admit that Congress alone can admit 
new States; but if it be true that Congress ha.s never admitted Colo­
rado, then Colorado is not one of the States of this Union. 

The ground taken by the minority for their position is that although 
Congress by the act of March 3, 1875, agreed to admit Colorado as a 
State upon the performance by her of certain prescribed conditions, 
yet she was not admitted because Congress delegated the power of 
admitting her to the President of the United States and to the people 
of Colorado themselves; and that although the President exercised 
that power and the people exercised that power, still the act was null 
and void, and she still remains in a territorial condition. No member 
of this House can go farther than I do in maintaining that Congress 
cannot delegate the power of admitting States into the Union, and 
that to Congress alone belongs the power of admission ; but I do not 
concede that the clause of the enabling act, which the minority of the 
committee maintain attempts to give the power of admission to the 
President of the United States, confers any such power upon him. I 
maintain that Congress by that provision has neither delegated nor 
attempted to delegate any power whatever to the President. The 
act provides, after the people of Colorado have complied with all its 
requirements, it shall be the duty of the President of the United 
States to issue his proclamation declarin~ tb.e State a.Umitted into the 

Union upon an equal footing \vith the original States. This is t.he 
clause which it is claimed is a delegation of power to the President 
to admit Colorado into the Union. I hope to be able to show in a 
few brief words that no such construction can be placed upon this 
sentence, and that Congress has simply made use of the President as 
the means of making known the fact that Colorado had been raised 
to the dignity of one of the States of this Union. 

The gentleman from Ohio [Mr. HURD 1 maintains that there is a 
delegation of power to the President and delegation of power to the 
people, but both of these propositions I deny. 

No power whatever has been delegated to the President, but the 
duty of announcing a fact has been imposed upon him. No power has 
been delegated to the people of the Territory, because that people 
themselves possess the inherent yower of acting upon the question of 
admission. When the ConstitutiOn says that Congress shall have the 
power to admit new States into this Union it necessarily implies that 
the new State itself has something to say upon that subject. The 
new State has a power to say whether she shall be admitted or not. 
The new State under the Constitution possesses this power. No one 
can say that the power to admit does not imply that the person to be 
admitted has not something to say about it. So that the Constitution 
itself preserves in the people of the Territory the power either to re­
ject or to accept the proposition which Congress haa made to it. 
Otherwise it can be said that the people of a Territory or of a State, 
when formed, can be forced into this Union under the Constitution. 
No such power exists in the Constitution. But the power exists in 
the Constitutioll and by the Constitution that Congress shall admit 
and may admit new States into the Union, provided the new States 
are willing to be admitted. So that the proposition of the gentleman 
from Ohio is entirely illogical. 

Again, he contends that the enabling a.ct authorized the President 
to admit. This I shall show, as I have said, to be a fallacy. I main­
tain that the act of Con!n'ess provides that after the people of Col­
orado have complied with all requirements of the act it shall be the 
duty of the President of the United States to issue his proclamation 
declaring the State admitted into this Union. 

Congress has adopted many and various modes of admitting new 
States, and confines the process to no fixed and permanent rules. It 
may be done on the motion of the Territory desirin~ admission in the 
first instance, or by Congress first taking the initiatory steps. The 
Territory may without the previous knowledge or consent of Congress 
frame its constitution and present itself at the doors of Congress ask­
ing for admission and be admitted; also Congress may by enabling 
act present the question of admission to the Territory for its decision 
and point out what conditions precedent must be complied with to 
entitle her to be admitted; or, a Territory, without any previous steps 
being taken by Congress, may adopt a constitution and elect her 
Senators and Congressmen and send them here, and their admission 
by the two Houses of Congress would be an admission of her as a 
State in the Union, without any previous legislation thereon. The 
admission is complete whenever the mind of Congress and the mind 
of the Territory meet and agree upon the question of admission. Con­
gress may then indicate any mode it thinks fit of making the consum­
mation of that agreement known to the other States of the Union 
and to the world. Con~ess may prescribe the means by which the 
Territory and itself shall ascertain whether or not they agree upon 
the terms of admission, and in caae such agreement is reached, it 
may prescribe some method by which the fact that such agree­
ment has been reached shall be made public. It may make it the 
duty of the President of the United States upon the fact of such 
agreement being made known to him to publish information of the 
same in the public journals of the country. Can it be said that im­
posing ~nch a duty would be a delegation of power to the President 
to admit the State into the Union t Is it any more than a duty de­
volved upon him to announce, declare, or proclaim that, by an agree­
ment between Congress and the Territory, the Territory has been ad­
mitted as a State into the Union J . 

Supposino- that Congress should pass an enabling act for the ad­
mission of Utah into the Union and in such act require that before she 
should be admitted she must by a vote of her people abolish polygamy 
within her limits; that the result of such vote should be made known 
to the President of the United States; that if the vote should be for 
the abolishment of polygamy the President should, " without any 
further act on the part of Congress," issue a. proclamation announc­
ing that the State waa admitted into the Union; and if the vote were 
against its abolition he should issue his proclamation that the people 
had refused to abolish polygamy, and therefore the State was not ad­
mitted into the Union. Then suppose the vote when takenshould be 
opposed to the abolition of polygamy and the President, as required7 
should announce by proclamation accordingly that the State was not 
admitted, will any member on this floor contend that Congress thereby 
vested the President with the power to keep Utah out of the Union, and 
that his proclamation excluded Utah from admission into the Union t 
It was the a.ct of Utah herself that kept her out of the Union. But 
if she had voted to abolish polygamy she would have consummated 
an act which would be an acceptance of t.he terms proposed by Con­
gress, and which act, "without any further act on the part of Con­
gress," would admit her into the Union. The subsequent proclama­
tion of that fact by the President would not be an admission of Utah 
into the Union, but simply a declaration or publication to the world 
of th.~ already existing fact of her ad,t.nission as a State • .,.. When the 
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President of the Senate by direction of both Houses, when they had 
met to count the votes for President and Vice-President, arose and 
declared that Andrew Jackson was elected Presinent of the United 
States, did he by that declaration make or elect hint to be Pre~tident 1 
Did he not declare an already existing fact that Andrew Jackson had 
been elected President by the people of the United States t And when 
the President of the Senate, after having been so instructed by the 
House and Senate in joint session, shall arise in the presence of both 
these bodies and announce that by virtue of the authority vested in 
him by the two Houses he declares Samuel J. Tilden or R. B. Hayes 
the President of the United States from the 4th of March next. will 
the President of the Senate make the President, or will he declare 
who has already been made President by the votes of the people! 

So when President Grant by the direction of Congre~ declared 
Colorado admitted into the Union he did not admit her into the 
Union, but by such announcement he declared an existing fact that 
she was admitted into the Union. 

But supposing for the sake of argument that Congress in the 
case_of Colorado, as it is charged, did intend to make a dele~ation of 
pow~r to the Presiden1· by which he was authorized to admit volorado 
as a State into the Union by proclamation, she having :first complied 
with a.ll the terms of the enabling act, and that accordingly Colorado 
uid comply with all the terms thus prescribed exactly and to the let­
ter; now at this point arit~es the question, is the proclamation of the 
President necessary to admit her after she has complied with all the 
conditions-precedent required by Congress T The proclamation ad­
mitting her could not be required, because, Congress having no au­
thority to make a grant of power, the grant was void, and any proc­
lamation issued in pursuance thereof would be a nullity in law; its 
issuance therefore could have no hinding effect in law, would bemere 
surplusage, and would have no further or greater force than simply 
to give notice to the world that the people of Colorado had done all 
that was nece&>ary to make them a State in the Union. The rule is 
that when two constructions oan be given to a law, one sustaining 
the validity of the law and the other destroying it, that construction 
must be given which will sustain its validity in full force and effect, 
"ut magis valeat, quam periat." Nor will the law presume that the 
law-maker intended to enact a nullity, either ignorantly or design­
edly. If therefore the words of the enabling act in this instance­
" whereupon it shall be the duty of the President of the United 
States tio issue his proclamation declaring the State admitted into 
the Union "-are susceptible of two constructions, one;, of which would 
involve an illegal delegation of power to the President and make the 
words void and the other would simply devolve upon him the duty 
of publishing the fact to the world that Colorado was already a State 
in the Union, the latter construction ntust be adopted because it gives 
effect to the words of the law and does not destroy them. Therefore 
we are of necessity obliged to conclude that such was the intention 
of the law-makers; that is to say, that the compliance on the part of 
the people of Colorado with the terms prescribed by the enabling act 
should admit her into the Union without any further act on the part 
of Congress, and that the President should announce the fact of her 
admission by his proclamation. 

But it is argued that Congress vested in the President the power of 
deciding whether or not the constitution of Colorado was republican 
in form. This is an error. Let us see what Co:..gress did provide. 
It :first authorized the .inhabitants of the Territory of Colorado to 
form for themselves a State government by the name of the "State 
of Colorado," and declared that such State when formed should be 
admitted into the Union. It provided further that delegates shall 
be elected to a convention to frame a constitution; then, when and 
where the delegates should meet; that they should first declare that 
they adopted the Constitution of the United States ; that they should 
then form a constitution and State government, provided the constituti(m 
shottld be1·epublican inform, ancl when framed should be submitted to 
a vote of the people for ratificat.ion or rejection; that the returns 
of the votes should be made to the acting governor, who, with the 
chief-justice and United States attorney, should canvass the same; 
and, if a majority of the votes were for said constitution, the governor 
should certify the same to the President, together with a copy of said 
constitution. " Whereupon it shall be the duty of the President of the 
United States to issue his proclamation," not admitting, but "declar­
ing the State adntitted into the Union;" and this he should do "with­
out any further action on the part of Congress." Here it will be seen 
the "copy of the constitution" is not sent to him for revision or for 
the exercise of any judgment regarding it, but the result of the vote 
and the "copy of the constitution" are required to be sent to him 
only to notif-y him of the fact of its adoption, and that. he might know 
that the time tixed by Congress had arrived for him to make his an­
nouncement, not that Colorado is hereby admitted into the Union, 
but declaring an alreatly existin~ fact, that Colorado is admitted into 
the Union by having complied w1th the terms prescribed by Congress. 
No discretion, no duty to examine and decide upon the constitution 
is prescribed to the President, but the act says: 

Upon the reeeipt of the result of the vote and a. copy of the constitution it shail 
be his duty to issue ills proclamation declaring the State aili:nitted into the Union, &.c. 

Supposing, aiter Colorado had done all that the enabling act re­
quired of her to do, the President had not issued his proclamation, 
and her Senat.ol'S and Member of Congress corning to Washington 
we1·e admitted and sworn in as members, can any one say that Colo­
r~o would not thereby be admitted as a State into the Union, simply 

V-73 

because the President ha.d failed to perform his duty by not issuing 
his proclamation f 

But it is further argued that one of the conditions-precedent re­
quired by the enabling act for the admission of Colorado was that 
she should frame and adopt a constitution republican in form, and 
that, therefore, Congress bad to see that constitution and judge 
whether or not it was republican in form, before the State could be ad­
mitted. This might be a very wise precaution, but Congress ha.'J not in 
this ca-se, as she ha-s not in many others, seen fit to adopt it. The pre­
sumptions are all in favor of the republican form of her constitution. 
Congress presumed it would be republican. ·But should there be any­
thing in her constitution inconsistent with a republican form of gov­
ernment, it would be a nullity, anu would be of no more force and 
effect than if it were not in the constitution at all. That part of the 
constitntton which would be republican in form would be the consti­
tution of Colorado, and that portion of the document whioh would 
not oo republican in form would be null and void and consequently 
no part of her constitution. 

The judicial tribunals of her own creation and of the United States 
would be compelled so to decide. But the fact is her constitntion is 
republican in form, anu Colorado has therefore complied with the en­
abling act in this as in aU other requirements made of herby Congress. 
No one charges that Colorado has not complied with all the terms of 
the enabling act required to be done by her before her admission into 
the Union. On the contrary, all that is admitted. If, then, the act 
required to be performed by the President was nugatory, as claimed 
by the minority, it bad no effect, and the State was aumitted withodt it. 

I therefore maintain, in construing the clause making it the duty of 
the President to issue his proclamation declaring Colorado admitted 
into this Union, that this House cannot decide it to be unconstitu­
tional. If any construction can be given to it which will make it 
constitutional, that construction must be given. In considering the 
question the following legal propositions must be kept in view: First, 
this Congress cannot presume that the last Congress in enacting said 
law intended to adopt an unconstitutional act. Second, we cannot 
presume that the last Congress ignorantly and unintentionally adopt­
ed an unconstitutional act. Third, the clause in question must be 
construed "1't magis valeat quan~pel"iat;" that it shall stand, and not 
fall by reason of its unconstitutionality. 

In order that it shall not fall the simple, reasonable, and only con­
struction which can be given to the clause is that it was intended 
simply to make it the duty of the President to issue a proclamation 
which should declare and announce the fact that Colorado, by reason 
of having complied with the terms of the enabling act, was by force 
of such compliance a State in the Union. Any other construction 
would make the clause unconstitutional ; and such construction can­
not by the rules of law be given to it, if the simple and reasonable 
construction for which I contend can be maintained. This is the only 
construction which can be given to it consistent with its constitu­
tionality, and must therefore be given to it by this House. 

When Mr. Patterson, the former Delegate from the Territory of 
Colorado, was here a short time ago he said (and he himself a demo­
crat) that it wa-s an error to raise the question of the admission of Mr. 
Belford, the Representative elected from Colorado; that the State ha-d 
complied with the act nuder which it was to be admitted, and that 
Mr. Belford should be admitted to the present Congress. I state this 
in justice to Mr. Patterson, as the opposition press of his State has 
represented him as using his influence against the recognition of 
the State and the admission of his successor. 

Mr. SPRlliG ER. Will the gentleman allow me to make a state­
ment in reference to the action of the people of Colorado f 

Mr. CAULFIELD. Not at present, as my time is fast going. 
Mr. SPRINGER. Allow me to have printed in the RECORD, then, 

a resolution of a public meeting of the people of the Territory of 
Colorado upon that subject. 

Mr. CAULFIELD. I have no objection to that. 
There being no objection, leave was granted accordingly. [For pre­

amble and resolution referred to, see end of speech.] 
.l'tlr. CAULFIELD. But, Mr. Speaker, this Congressisbarred byits 

own act against making any question as to Colorado now being a 
State in this Union. The President's proclamation was issued on the 
1st day of Au$ust, 1876 ; and fifteen days afterward Congress passed 
'the act, which will be found on page 158 of the statutes passed at 
the first session of this Congress, appropriating money as follows : 

For salaries of governor, chief-justice, and two associate judges, at$3,000each, and 
secretary at$2,oo"O-$l4,000: Provided, That said officers shall only receive their 
compensation on the basis of the salary aforesaid up to the time of the admission of 
said T~rritory as a State into the Union. 

This act is an admission and recognition of the fact that Colorado 
had already been aclmitted as a · State. This, Mr. Speaker, we are 
bound by, and we cannot now go behind it. In good faith no question 
should be made about Colorado's status in the Union. Congress cer­
tainly intended to admit her upon compliance with the terms of the 
enabling act, and Colorado intended to be admitted, and for that pur­
pose complied with those terms. Believing she was admitted, (as I 
believe she was,) she has participated in the presidential election and 
chosen three presidential electors who have cast their votes for Presi­
uent of the United States. If there is any force whatever in the 
question as to Colorado's admission, it is entirely too technical for se­
rious consideration under existing circumstances. The refusal to ad­
mit the member from Colorado would involve consequences bearing 



1154 CONGRESSIONAL RECORD-HOUSE. JANUARY 31, 

upon her electoral vote, which no partisan consideration can excuse 
or palliate. A resolution passed now admitting Colorado a-s a State 
in tho Union, her admission dating from this time, can have no re­
troactive efiect or validity upon her electoral vote already cast, and 
would give rise to questions productive of no good, but probably of 
much harm to the country. 

Kentucky was admitted without any inquiry by Congress a.s to the 
character of her constitution. Vermont was admitted in the same 
way, and the same is true as to the admission of Tennessee. 

The simple declaration that her member is entitled to a seat on this 
floor is but justice to Colorado, to the member himself, and to the 
. conn try ; and I shall therefore vote for such a resolution and against 
the resolution of the minority report.-

The following are the preamble and resolution referred to above by 
Mr. SPRINGER: 

Whereas a portion of the democratic central committee, at a meeting J:leld at 
Denver on thetlth ins tant, did, without consulting the democra-cy of the Territory 
of Colorado, proceed to pass certain resolutions condemning the action of th.eHont!e 
of Representatives of the United States in not recognizing Colorado as a State and 
admitting the Representative; 

And whereas all of the resolutions passed at that meeting, except the eighth 
and ninth, are heartily indorsed by the democracy of Pueblo County: Therefore, 

&solved, That the democrats of Pueblo County, in convention assembled, do 
hereby r epudiate and condemn the action of said committee, believing the consti­
tution was carried by means of outrageous frauds in the northern portions of the 
Territory, as exemplified by the unprecedented vote polled in Denver, Georgetown, 
and other northern points ; that we cordially indorse the sentiments expressed in 
the letter of Hon. W . .M. SPRINGER, of lllinois, of December 23, 1876, to Hon. T . .M. 
Patterson, and would call upon Congress to thoroughly investigate the law in the 
ca.se previous to taking any a.ction in the premises. 

Mr. KNOTT. Whlle I think that I could demonstrate that Colo­
rado is as much a State in this Union as the Commonwealth which I 
have the honor in part to represent on this floor, I cannot fail to recog­
nize the fact that the Honse is already wearied, and that no remarks 
that I might submit would have the effect of changing a solitary vote 
upon the pending question. I therefore forego the privilege of ad­
dressing the Honse upon the pending resolution, and in deference to 
what I know is the desire of a large majority of the members I now 
call for a vote. 

The SPEAKERp1·o tempore, (Mr. Cox.) The first question is upon 
the preamble and bill proposed by the minority of the committee n-s 
a substitute for the resolution reported by the majority of the Com­
mittee of Elections. 

The substitute wa-s read, as follows: 
Whereas, on the 3d day of .March, 1875, Congress passed an act to enable the peo­

ple of Colorado to form a constitution and State government, and offered to admit 
said State when so formed into the Union upon certain conditions therein speci-
fied; . 

And whereas it appears that the said people have adopted a constitution, which, 
upon due examination, is found to conform to the proviaions and comply with the 
conditions of said act and to be republican in its form of government, and that they 
now ask for admission into the Union : Therefore, 

Be it enacted by the Senat6 and HoU86 of RepT68entatives of the United States of 
A'I'J1.6Tica in Congress assembled, That the constitution and government which the 
peopleofColoradohave fonnedforthemselves be, and thesamearehereby, accepted, · 
ratified, and confirmed, and that the said State of Colorado shall be, and is hereby, 
declared to be one of the United St.ates of America, and is hereby admitted into 
the Union upon an equal footing with the original States in all respects whatsoever. 

Mr. SOUTHARD. I call for the yeas and nays. 
The yea-s and nays were not ordered; there being-ayes 20, noes 107. 
So the substitute submitted by the minority of the committee was 

not adopted. 
The question then recurred on agreeing to the following resolution 

reported by the majority of the committee: 
Resolved, That Colorado is a State in this UniQn·, and that James B. Belford, Rep· 

resentative-elect from said State, be sworn and admitted to his seat as such. 
The resolution was adopted. 
Mr. KNOTT moved to reconsider the vote by which the resolution 

was adopted; and also moved that the motion to reconsider be laid 
on the table. 

The latter motion was agreed to. 
:Mr. KASSON. I ask that the Representative from Colorado be now 

sworn in. 
The SPEAKER pro ternpore. That is a question of the highest 

privilege. 
Mr. JAMES B. BELFORD presented himself and was duly qualified 

by taking the oath prescribE'd in section 1756 of t_he Revised Statutes. 
REVISION OF THE STATUTES. 

Mr. DURHAM submitted a report; which was read, as follows: 
The committee of conference on the disagreeing votes of tbe two Houses on tbe 

amendments of the Senate to the bill (H. R. No. 3156) to perfect the revision of the 
statutes of tbe United States, having met, after full and free conference, have 
agreed to recommend and do recommend to their respective Houses as follows: 

That tbe House recede from its disagreement t() amendments numbered 1, 2, 3, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 16, 18, 19, 20, and 21, and a~ee to the same. 

That the Senate recede from its amendments nnmoered 4, 15, and 17. 
M. J. DURH.AM, 
S. N. BELL, 
D . C. DENISON, 

Managers on the patrt of the House. 
GEORGE S. BOUTWELL, 
I. P. CHRISTIANCY, 
WILLIAM .A. WALLACE, 

Managers em the part of the Senate. 

Mr. DURHAM. The Senate amendments to which w~ have agreed 
are all of a verbal character. The Senate hjj.-ving receded from the 

three others, the effect of adopting this report will be that the House 
will substantially stand by its original action in the passage of the 
bill. I call for the previous question on agreeing to the report. 

The previous question was seconded and the main question ordered; 
and under the operation thereof the report was adopted. 

Mr. DURHAM moved to reconsider the vote by which the report 
was adopted; and also moved that the motion to reconsider be laid on 
the table. 

The latter motion was agreed to. 
DISCHARGE OF THE WITNESS E. W. BARNES. 

Mr. KNOTT reported, from the Committee on the Judiciary, the fol­
lowing resolution; which was read, considered, and agreed to: 

Whereas E. W. Barnes has delivered to the select committee, of which Ron. 
W. R . .MORRISON is chairman, the telegrams in his possession, in pursuance of the 
order of this House: 

Resolved, That said Barnes be, and he is hereby, discharged from custody. 
.Mr. KNOTT moved to reconsider the vote by which the resolution 

waa adopted; and also moved that the motion to reconsider be laid 
on the table. 

The latter motion was agreed to. 
RESIGNATION OF HON. FRANK HEREFORD. 

The SPEAKER pro tempore laid before the House the following; 
which was laid on the table: 

HOUSE OF REPRESENTATIVES, DISTRICT OF COLUMBIA, 
Janu.ary 31, 1877. 

SIR: I hereby tender my resignation as a. :2epresentative in the Forty-fourth 
Congress from the third congressional district of West Virginia. 

Very respectfully, 
FRANK HEREFORD. 

Hon. SAMUEL J. RANDALL, 
Speeder House of .Representatives. 

DEFICIENCY APPROPRIATION BILL. 
Mr. WALDRON, from the Committee on Appropriations, reported 

a bill (H. R. No. 4559) making appropriations to supply deficiencies 
in the appropriations for the fiscal year ending June 30,1877, and for 
prior years, and for other purposes; which was read a first and second 
time. 

Mr. WALDRON. I move that this bill be ordered to be printed, 
referred to the Committee of the Who1e on the state of t.he Union, 
and be made a special order for Friday next. 

Mr. BRIGHT. I object to fixing Friday, which is private-bill day. 
:Mr. HOLMAN. Say Thursday. 
Mr. WALDRON. I modify my motion so as to fix Saturday after 

the morning hour. 
The motion of Mr. WALDRON, a-s modified, was adopted. 
Mr. WILSON, of Iowa, and Mr. KASSON reserved all points of 

order on the bill. 
SURVEY OF PUBLIC LANDS-INDIAN AFFAIRS. 

Mr. WALDRON reported, from the Committee on Appropriations, 
the following resolution; which waB considered and adopted. 

Resolved, That the Committee on .Appropriations be discharged from further con­
sideration of so much of the letter of the Secretary of the Treasury, transmitting 
estimates of appropriations req1ll.l'6d by the various Departments for the fisoal year 
ending June 30, 1877, and prior years, as relates to the surveying of the public lands 
and to Indian affairs, and that the same be referred to the Committee of Claims. 

Mr. WALDRON moved.to reconsiderthe vote by which t.he resolu­
tion was adopted; and also moved that the motion to reconsider be 
laid on the table. 

The latter motion was agreed to. 
MILITARY ACADEMY APPROPRIATION BILL. 

On motion of Mr. CLYMER, by unanimous consent, the amend­
ments of the Senate to the bill (H. R. No. 4306) making appropriations 
for the support of the Military Academy for the fiscal year ending 
June 30, 1b78, and for other purposes, were taken from the Speaker's 
table and referred to the Committee on Appropriations. 

ORDER OF BUSINESS. 
Mr. HOLMAN. I move that the House take a recess until half past 

seven o'clock this evening. 
Mr. SPRINGER. Allow me to introduce two bills for reference. 
Mr. HOLMAN. Several gentlemen have desired me to yield. I 

think I must insist on my motion. [Cries of" R~gnlar order!"] 
Mr. PAGE. Pending the motion for a receBI:I, I move that the House 

now adjourn. 
Mr. HOLMAN. I hope we shall not adjourn. 
The House divided; and there were-ayes 52, noes 142. 
So the House refused to adjourn. 
Mr. HoLMAN's motion was agreed to; nnd the House accordingly 

(at four o'clock and forty minutes p. m.) took a recess until half pa~t 
seven o'clock this evening. 

EVENING SESSION. 

At half past seven o'clock the House resumed its session, the Speaker 
in tbe chair. 

POWERS AND PRIVIL.EGES OF THE HOUSE. 
Mr. HOLMAN. I demand the regular order of business. 
The SPEAKER; The regular order of business is the considera­

tion of the report from the committee having in charge the suhject 
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of the powers, privileges, and duties of the House of Repres~nta.­
tives in connection with counting the electoral votes for Pres1dent 
and Vice-President. 

Mr. HOLMAN. I move that subject be postponed. 
The SPEAKER. Until when f 
Mr. HOLMAN. I will name next Monday. 
Mr. BURCHARD, of illinois. Let it be until after the electoral 

count. 
Mr. FOSTER. Indefinitely. [Laughter.l 
Mr. CONGER. May I inquire what is the next business f 
The SPEAKER. The next business will be the morning hour. 
Mr. HOLMAN. Imovethatthecon!>iderationof the unfinh;hed busi-

ness be postponed until Monday next. 
The motion was agreed to. 

T. E. 1\IALEY. 

Mr. A. S. Wll..LIAJ\IS, by unanimous consent, moved to take from 
the Speaker's table a letter from the Secretary of War in reference to 
the case ofT. E. Maley, and to refer it to the Committee on Military 
Affairs; which motion was agreed to. 

The SPEAKER. It is so referred by unanimous consent, with the 
understanding that it is not to come back on a motion to reconsider. 

INTERNAL IMPROVEMENTS. 

Mr. HAYMOND, by unanimous consent, obtained leave to print in 
the RECORD aa part of the debates some remarks which he had pre­
p:ued on the subject of internal improvements. 

CORRECTION OF VOTE. 

Mr. WILSON, of Iowa. In the RECORD, on passing the bill abol­
ishing the police board in this District over the veto of the President, 
I am recorded as voting in the affirmative. I voted in the negative, 
and wish to be so recorded. 

The SPEAKER. The correction will be made. 
MIAMI INDIANS. 

Mr. GOODIN, by unanimous consent, moved the Committee of the 
Whole on the state of the Union be discharged from the further con­
sideration of a bill (S. No. 619) to carry out in part the provisions 
of the act entitled "An act to abolish the tribal relations of the Mi­
ami IndiallS, and for other purposes," approved March 3, 1873, and 
the same be referred to the Committee on Indian Affairs; which mo­
tion was agreed to. 

OMARA BRIDGE. 
1\lr. HOLMAN. I demand the regular order of business. 
The SPEAKER. The morning hour for reports of committees be­

gins at twenty-four minutes to eight o'clock, and the call rest.s "\vith 
the Committee on the Pacific Railroad. 
~ir. THROCKMORTON. I ask unanimous consent that the bill 

(H. R. No. 1547) limiting rates for the transportation of freight and 
pa.ssengers over the bndge constructed by the Union Pacific Rail­
road Company across the Missouri River at Omaha, Nebraska, be 
made the special order in the Committee of the Whole on the state 
of the Union for Tuesday next. The gentleman from Missouri, [Mr. 
PHILIPs,] who desires to submit the views of the minority, is not 
now present, and I hope there will be no objection to my motion. 

The SPEAKER. That can only be done by unanimous consent. 
~. HOLMAN. Not to interfere with appropriation bills. 
The SPEAKER. Is there objection f 
1\ir. HOLMAN. Is that measure confined to one subject-matter f 
Mr. THROCKMORTON. It is. 
Mr. O'BRIEN. I suggest that it come in after the morning hour 

on Tuesday next. 
Mr. THROCKMORTON. Yes, sir; and not to interfere with ap­

propriation bills. 
There was no objection, and it was ordered accordingly. 
Mr. THROCKMORTON moved to reconsider the vote jnst taken; 

and also moved that the motion to reconsider be laid on the table. 
The latter motion was agreed to. 

OREGON CENTRAL RAILROAD. 

Mr. THOMAS, from the Committee on the Pacific Railroad, reported 
back a bill (S. No. 146) extending the time for the completion of the 
Oregon Central Rai}J:-oad and Telegraph Line from Portland to As­
toria and McMinnville, in the State of Oregon, with amendments, and 
moved its reference to the Committee of the Whole on the state of 
the Union, and that the bill and amendments be printed. 

Mr. LANE. Is it in order to move to pnt the bill on its passage at 
this timet 

Mr. HOLMAN. I reserve all points of order. 
Mr. CONGER. I demand the reading of the bill. 
Mr. HOLMAN. The gentleman from Maryland only wants it re­

ferred to the Committee of the Whole on the state of,the Union. If 
it is proposed to put it on its passage I insist on the point of order. 

The bill and amendments were read. 
The SPEAKER. The gentleman from Indiana {Mr. HoLMAN] 

makes a point of order against the bill. The gentleman will indicate 
what is his point of order. 

Mr. HOLMAN. The point of order is that the extension of time 
made by the bill is a grant of property within the rule of the Hoose. 

Mr. LANE. I ask the ruling of the Chair. I understand the Chair 
has ruled upon that point before. 

Mr. HOLMAN. It is the extension of an old grant upon new con­
ditions. 

:Mr. LANE. And those new conditions are in favor of the settlers 
and against the railroad. 

The SPEAKER. The Chair sustains the point of order, and the 
bill goes to the Committee of the Whole House on the Public Cal­
endar. 

CLAIMS FOR SURVEY OF PUBLIC LANDS, ETC. 

Mr. PHILIPS, of Missouri, from the Committee of Claims, reported 
back the resolution of the Honse of April Z7, 1ti16, referring certain 
chims for surveying public lands and for Indian service to the Com­
mittee of Claims; and moved that the committee be discharged from 
the further consideration of the same, and that it be referred to the 
Committee on Appropriations. 

lli. CONGER. I would like to hear read the paper which the gen­
tleman from :Missouri has sent to the Clerk. · 

The Clerk read as follows: 
A letter from the Secretary of the Treasury, transmitting estima.tel! of appropri­

ations required by the val'ioua Departments for the fiscal year ending June 30, 
1875, and prior years. 

Mr. PHILIPS, of 1\Iissonri. That is the whole letter from the Sec­
retary of the Treasury making estimates for deficiencies in the v!l.ri­
ollS Depru:tments for the fisc~ year ending June 30, 1876. It is not 
necessary to read the whole document. It includes innumerable 
claims, whereas the claims reported back by the Committee of Claims 
occupy only a small portion of the document. The letter which the 
gentleman from Michigan asks to have read is not pertinent to the 
matter before the House except in one portion of it which I can des­
ignate. 

The SPEAKER. Does the gentlema.n from Michigan [Mr. CONGER] 
insist upon the readin~ of the paper. 

Mr. CONGER. I think it had better be read. I am not familiar 
with the contents of the paper~ 

The SPEAKER. It will be read. 
The Clerk proceeded to read the letter from the Secretary of the 

Treasury. 
Mr. O'BRIEN. :Mr. Speaker, I move that what we have already 

heard be taken a.s equivalent to the reading of the whole document. 
It will take two hours to read alL 

']Jle SPEAKER. It cannot be read beyond the morning hour. The 
reaaing will cease with the expiration of the morning hour. 

Mr. O'BRIEN. I do not suppose the gentleman from Michigan 
wishes to occupy the whole morning .hour with the reading of some­
thing to which he does not himself pay attention . 

. Mr. PHILIPS, of 1\Ii souri. IfthegentlemanfromMichigan willper­
mi t me to say a. word, I wish to explain that the matter now being read 
as I have already stated is not pertinent at all to the report made by 
the Committee of Claims. What is reported back by the Committee 
·of Claims is simply a resolution referring to that committee two 
items in a deficiency bilL On behalf of the committee I report back 
the resolution with the request that it should go to the Commit­
tee on Appropriations. Nothing therefore ought to be read under this 
application except the resolution itself, which the Clerk will find 
among the papers. 

1\lr. HURD. I insist on the reading of the document. 
:Mr. O'BRIEN. Mr. Speaker, is the motion which I made in order f 
The SPEAKER. It is not. 
The Clerk resumed the reading of the letter of the Secretary of the 

Treasury. 
Mr. CONGER, (interrupting the reading.) I do not call for the fur­

ther reading of the paper. 
The SPEAKER. Tho gentleman from Ohio [lli. HURD] has de­

manded the reading. 
The Clerk resumed the reading of the paper. 
l!r. JONES, of Kentucky, (interrnpt,ing.) Mr. Speaker, would it be 

iu order to move to dispense with the further reading of that paper f 
Nobody is listening to it. 

The SPEAKER. The Chair thinks that the -reading of the paper 
having been entered upon cannot now be interrupted by a motion of 
that kind. 

The Clerk resumed and continued the reading of the paper until 
the expiration of the morning hour. 

ORDER OF BUSINESS. 

Mr. COX. Has the morning hour expired f 
The SPEAKER. It has. 
Mr. COX. I move that the House proceed to the consideration of 

business on the Speaker's table. I believe that motion is now in 
order. 

Mr. FOSTER. When it was pt"oposed this afternoon that the House 
should take a recess, I said to gent.lemen around me not to oppose it 
because I supposed from the fact that it was the gentleman from In­
diana [Mr. HOLMAN] who was ma.kin~ the motion, that the evening 
session would be devoted to the consideration of the legislative ap­
propriation bill. 

Mr. COX. There was no understanding about that. 
Mr. FOSTER. I have learned since that there was no such under­

standing. But I said to the gentlemen around me at the time that I 
supposed the legislative bill would be the bnsinesR at the evening . 
session, and I feel under ooligations to them to resist the motion of the 
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gentleman from New York. I am perfectly willing that we should 
go on with the consiueration of the legislative appropriation bill, but 
I am not willing that any other business should be transacted to-night. 

Mr. HOLMAN. I stated in the afternoon that the object of having 
a session to-night was to proceed with general legislative business, 
and from that I suppose the gentleman from Ohio [Mr. FosTER] nat­
urally took up the impression that the legislative uill was to be con­
sidered . 

. Mr. COX. Mr. Speaker, is my motion in order that we proceed to 
dispose of business on the Speaker's table f 

Mr. HOLMAN. I think there can be no objection to the Honse now 
proceeding to dispose of business on the Speaker's table. 

Mr. FOSTER. There is objection. 
Mr. COX. The Speaker's table is encumbered with business. 
Mr. FOSTER. There is objection, n.nd we will insist on it. 
Mr. CAULFiELD. And we will persist. 
The SPEAKER. The motion of the gentleman from New York is 

in order. 
Mr. FOSTER. I do not deny the ·propriety of making the motion; 

but if the motion is insisted on, I move that the House do now ad-
journ. . 

The SPEAKER. The gentleman from New York [Mr. Cox] moves 
that the House proceed to the consideration of business on the Speak­
er's table, and pendin~ that motion the gentleman from Ohio [Mr. 
FosTER] moves that tne House clo now adjourn. 

Mr. CONGER. Pending that motion, I move that the House t.ake 
a recess un til nine o'clock to-morrow morning. 

The SPEAKER. That motion is not in order. 
Mr. HOLMAN. I trust this business will not be entered upon until 

gentlemen on the other side are aware that there is business on the 
Speaker's table to which they object. . 

Mr. FOSTER. The business of this Honse can be carried along 
best by proceeding at once to the consideration of the appropriation 
bills. They are very far behind, and we can take up the legislative 
bill. But I warn gentlemen opposite that this motion will be re­
sist.ed on this side of the Honse by every parliamentary motion 
known to the rules of the House. 

Mr. HOLMAN. I hope the gentleman from Ohio does not charge 
me with baAl faith in this matter t 

Mr. FOSTER. Not at all; but I wish to · say another word in ref­
erence to this subject. 

Mr. COX. I object to debate. 
Mr. HUBBELL. I move that when the Honse adjourns it adjourn 

to meet to-morrow at nine o'clock. 
The SPEAKER. That motion is not in order; it is a change of the 

rules of tho House. 
Mr. PAGE. I move that when the House adjourns it adjourn to 

meet on Saturday morning. 
Mr. RICE. I call for the regular order. 
Mr. JOYCE. I move to amend the motion of the gentleman from 

California by substituting Friday for Saturday. 
The SPEAKER. That motion to adjourn until Friday is in order, 

but the motion of the gentleman from California is not in order, be­
cause it catlSes an adjournment over for more than three days. 

1\lr. HANCOCK. I think the law of Congress requires us to meet 
to-morrow, and therefore that we cannot adjourn over. 

Mr. PAGE. Do I understand the Chair to say that an adjourn­
ment until Saturday would be beyond the constitutional limit f 

1\lr. SPRINGER. The laws require the House to be in session to­
morrow; no motion to adjourn over can be in order. 

Mr. COX. I understood the gentleman from California to move 
that when the House adjourns it adjourn to meet on Saturday. I make 
the point of order that to-morrow h; fixed for business connected with 
the electoral college and the counting of the votes for President and 
Vice-President, and therefore we cannot adjourn over until Saturday. 

1\Ir. FOSTER. The meeting to-morrow is in joint convention. 
Mr. HEWlTT, of New York. Thelawsays that the House shall be 

in session on the 1st of February. 
The SPEAKER. The Chair desires to say upon the point of order 

that the law reads that "the Senate and Honse of Representatives 
sh::~>ll meet in the Hall of the House of Representatives at the hour of 
one o'clock p.m. on the first Thursda.y in February, A. D.l877;" and 
that this law was passed in obedience to and for the execution of a 
provision of the Constitution of the United States. The Chair there­
fore sustains the point of order that a motion to adjourn which would 
vacate the session of to-morrow is not in order. 

Mr. PAGE. I appeal from the decision of the Chair. 
.Mr. COX. I move to lay the appeal upon the table. 
The yeas and nays were ordered. 
The Clerk proceeded to call the roll, and called the name of JOSIAH 

G. ABBO'IT. 
Mr. WILSON, of Iowa. I move to reconsider t.he vote by which 

the yeas and nays were ordered. 
Mr. COX~ I rise to a parliamentary inqniry. How many motions 

to adjourn can be made T How ma,ny dilatory motions are in order f 
1\fr. CONGER. That point does not arise here. 
The SPEAKER. That point is not yet reached. 
~lr. COX. Still it would be pleasant information to the gentleman 

from Mi chigan, [l\lr. CONGER.] 
Mr. SPRINGER. I rise to a parliamentary inquiry. 

The SPEAKER. The gentleman from Iowa has moved to recon­
sider the vote by which the yeaa and nays were ordered upon the mo­
tion to by ·upon the table the appeal from the decision of the Chair. 

:Mr. ·wiLSON, of Iowa. I ask for the yeas and nays upon that 
question. 

The yeas and nays were ordered. 
Mr. SPRINGER. I rise to a parliamentary inquiry. What is the 

question upon which the yeas and nays are now about to be called f 
The SPEAKER. The gentleman from Iowa now moves to recon­

sider the vot.e by which the yeas and nays were ordered. 
Mr. SPRINGER. I make the point of order that it is not in order 

to call the yeas and nays on the question of ordering the yeas and 
nays. 

Mr. BURCHARD, of Illinois. It is too late to make that point, even 
if it were well taken, as the roll-call has already been commenced. 

The SPEAKER. The Chair will read from the Manual on the 
subject: 

An order for the yeas and nays or refusal of the yeas and nays may be recon· 
sidered. 

The Chair therefore entertains the motion. 
Mr. CANNON, of Illinois. I appeal from that decision of the Chair. 

[Laughter.] 
Mr. HOLMAN. There can be but one appeal pending at a time. 
Mr. CANNON, of Illinois. I withdraw the appeal. 
Mr. SPRINGER. This is a subsidiary question, and it is not in 

order to pile one subsidiary motion on another; if that can be done no 
business can ever be reached or disposed of. 

Mr. FOSTER. I object to the Chair being bull-dozed after he. has 
made his decision. [Laughter.] 

Mr. SPRINGER. You are bull-dozing the Chair. 
Mr. BURCHARD, of illinois. I call the gentleman to order, and 

demand that his words be taken down. [Laughter.] 
The SPEAKER. The Clerk will call the roll. 
The question was then taken; and there were-yeas 'l5, nays lf?B, 

not voting 77 ; as follows: 
YEA~ Messrs. Ainsworth, John H . Bagley,jr., Ballou, Blair, Horatio C. Bur­

chard, Bnttz, Cate, Crounse, Culberson, Dunnell, Field, Foster, Abram S. Hewitt, 
Franklin Landers, McDill, Miller, Monroe, Mutchler, O'Brien, Oliver, Riddle, Tufts, 
John W. Wallace, G. Wiley Wells, and Andrew Wil.lia.ms-25. 

NAYS-Messrs. Abbott, Adams, Ashe, Atkins, Bagby, George A. Bagley, 
John H. Baker Banning, Beebe, Belford, Bell. Blackburn, Bland, Bliss, Blount, 
Boone, Bradford, Bradley, John Young Brown, Buckner, Sa.mnel D. Burchard, Bur· 
leigh, Cabell, John H. Caldwell, William P. Caluwell, Candler, Cannon, Caswell, 
Caulfield, John B. Clarke of Kentucky, John B. Clark, jr. , of Missouri, Clymer, 
Cochrane, Collins, Conger, Cook, Cowan1Cox, Cutler, Davis, De Bolt, Dibrell, Dob­
bins, Douglas, Dru·ham, Eames, Eden, E gbert, Ellis, Faulkner, Felt()n, Finley, 
Flye. Forney, Fort, Franklin, Fuller, Gause, Glover, Gi>oilill, Gunter, Andrew 
H. Hamilton, Robert Hamilton, Hancock, Haralson, H ardeubergh, Benjamjn W. 
Harris, HenryR. Harris,John T.Harris, Hartridge, Hartzell, Hatcher, Hathorn, Hay. 
mond, Henuerson. Henkle, Goldsmith W. Hewitt, Hill, Holman, Hooker, Hopkin11, 
House, Hubbell, Humphreys, Hunton, Hurd, Jenks, Frank Jones, Thomas L. Jones, 
Kehr, Kimball, Knott, Lamar, George M. Lanuers, Lapham, Lawrence, Lewis, 
Lord, Luttrell, Lynch, Lynde, Mackey, Maish, MacDougall, McCrary, McFarland, 
McMahon, Metcalfe, Milliken, Mills, Money, Morgan, 'Nash, Neal, New, O'Neill, 
Packer, Page, J obn F. Philips, Pierce, Poppleton, Potter, Pratt, Rainey, Rea, Reagan, 
John Reilly, Rice, John Robbins, William M. Robbins, Robinson, Miles Ross, Samp. 
son, Savage, Scales, Schleicher, Sheakley, Singleton, Smalls, A. Herr Smith, William 
E. Smith, Southard, Sparks, Springer, Stant()n, Stenger. Stevenson, Stone, Swann, 
Tarbox, Teese, Terry, Thomas, Thompson,Thornbu.rgh, Martini. Townsend,Wash­
ingtonTownl!end, Tucker. Turney, JohnL. Va.nce,RobertB.Vance, Wruidell, Wait, 
Waldron, Charles C. B. Walker, Gilbert C. Walker, Alexander S. Wallace, Walsh, 
Ward, Warner, Warren, Erastus Wells, Whitehouse, Whitthorne. Wiggint-on, Wil­
lard, Alpheus S.Williams, James Williams, Jere N.Williams, William B.Williams, 
,Willis,Wllshire, Benjamin Wilson, James WiJ.son, Alan Wood, jr., Fernando Wood, 
Woodworth, and Young-188. 

NOT VOTING-Messrs. Anderson, William H. Baker, Banks, Bass, Bright, Will· 
iam R. Brown, Camp bell, Carr, Ca-son, Cba~in, Chittenden , Crapo, Danford, Darrall, 
Davy, Denison, Du.ra.nd, Evans, Freeman, .l!):ye, Garfield, Gibson, Goode, Hale, Har­
rison, Hays, Hendee, Hoar, Hoge, Hoskins. Hunter, Hurlbut, Hyman, Joyce, Kasson, 
Kelley, king, Lane, Leavenworth, LeMoyne, Levy, Magoon, Meade, Morrison, 
Norton, Odell, Payne. Phelps, William A. Phillips, Piper, Plaisted, Platt, Powell, 
Purman, James B. Reilly, Roberts, Sobieski Ros11. Rusk, Sayler, Schumaker, Seelye, 
Sinnickson, Slemons, Stephens, Stowell, Strait, Throckmorton. Van Vorhes, Wall­
ing_. Watterson, Wheeler, White, Whiting, ·wike, Cha-rles G. Williams, Woodburn, 
ana. Yeates--77. 

So the motion to reconsider was not agreed to. 
During the call of the roll, 
Mr. SCALES said: My collea,gue, Mr. YEATES, is confined to his 

room by sickness. 
The question recurred upon laying upon the table the appeal from 

the decision, upon which the yeas and nays bad been- ordered. 
The SPEAKER. The Chair desires to state to the Honse that a 

portion of the members must be under a misapprehension ; there is no 
occasion whatever for alarm in reference to the business on the 
Speaker's table. The Chair presumes, however, that the gentlemen 
who make these dilatory motions are apprehensive in relation to two 
papers which the Chair now holds in his hand. He therefore would 
ask unanimous consent that be may present them at this time. 

Mr. PAGE. What are theyY 
The SPEAKER. The titles will be read, and then the Chair will 

listen to objections. The Chair thinks that gentlemen had better 
withdraw their motions. 

Mr. FOSTER. And after that what f 
Mr. PAGE. What does the Chair propose to do with the papers f 
The SPEAKER. Whatever the House may determine. 
Mr. PAGE. Does it require unanimous consent to present them t 
The SPEAKER. The Chair asks unanimous consent to present 
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these papers. Let the titles bo read, after which objections can be 
made. The Chair desires to state to gentleman that it will be found 
that exact duplicates of these papers have been plaoed in possession 
<Of the Presiding Officer of the Senate. 

Mr. HUBBELL. I demand the regular order of business. · 
:Mr. COX. I withdraw the motion to go to business on the Speak­

er's table; I bad no idea that it wou]d make all this trouble. 
Mr. CONGER. I make the point of order that the gentleman from 

New York [:Mr. Cox] has no right to withdraw that motion at this 
time. 

:Mr. FOSTER. We know very well what the papers are. 
The SPEAKER. The gentleman bas been asked by the Chair to 

read them. 
Mr. PAGE. What do the papers purport to be f 
The SPEAKER. The Chair will have the titles read. 
Mr. BURCHARD, of lllinois. I object. 
The SPEAKER. Does the gentleman object to having the titles 

read f The Chair simply asks unanimous consent to present these 
papers, and desires t.hat.tbe titles be read, after which the Chair will 
ask for objection. 

Mr. BURCHARD, of lllinois. The Chair does not then lay them 
before the House for action ' 

Mr. WILSON, of Iowa. It is simply to ascertain whether the Chair 
can obtain unanimous consent to present them at this time. 

The SPEAKER. That is all. 
The Clerk read the titles of the papers, as follows: 
An authenticated copy of an act to declare and establish the ap­

pointment by the State of Florida of electors of President and Vice­
President; and 

A record of proceedings on an information in the nature of a qu{) 
111arronto, in the circuit l~ourt of the second district of Florida, The 
State of Florida ex 1·el. Wilkinson Call et al. against Charles H. Pearce 
et al. 

Mr. PAGE. What does the Chair propose to have done with those 
papers' 

The SPEAKER. To let the House say what shall be done with 
them. 

!.h. CONGER. I object to the presenting of the papers. 
The SPEAKER,. The Cbair will then avail himself of his right as 

a member of this House to place these papers in the petition-box. 
Mr. COX. I withdraw the motion to go to business on the Speak­

er's table. 
ELECTION IN FLORIDA. 

Mr. THOMPSON. I l'ise to make a privileged report. I submit 
from the select committee on the election in Florida a report iu writ­
ing, with the aecompanying testimony, and I ask that the report be 
now read. 

• Mr. CONGER. Is there not a motion to adjourn pending and un­
disposed of ' 

Mr. PAGE. Au appeal from the decision of the Chair, as well as a 
motion to ::uljomn, is pending. 

The SPEAKER. The gentleman from New York [Mr. Cox] with­
drew his motion to go to business on the Speaker's table, and of 
course all tho other motions fall with it. 

Mr. PAGE. Tbe motion to adjourn fell with the withdrawal of the 
motion to go to brrsine ou the ~peaker's table f 

The SPEAKER. The gentleman from New York [Mr. Cox] with­
drew tho motion. 

.Mr. CONGER. I objected to his withdrawing his motion. 
The SPEAKER. The rule provides that "a. motion may be with­

drawn at any time before a deci ion or amendment, * * * aml all 
incidental questiom~ fall witlt snch witlu1rawal." 

Mr. PAGE. That does not atlect the motion to a_,(ljourn. 
1\ir. LA \VRENCE. I desire to make an inquiry of the Chair. 
The SPEAKER. The Chair will listen when order is restored. 

[After a prolonged pause for the restoration of order.] Does the 
gentleman from Massachusetts [Mr. THOMPSON] yield for a motion 
to adjourn Y 

Mr. THOMPSON. No, sir; I decline to yield. 
Mr. PAGE. There was a motion to adjourn pending before the gen­

tleman from Massachusetts was recognized at all; and the yeas and 
nays had been ordered upon that motion. 

The SPEAKER. The gentleman from New York withdrew his mo­
tion to go to the Speaker's table, and the Manu'l.l is very clear in the 
statement th1~t all incidental motions made in connection with that 
motion must fall wit.h it. 

Mr. PAGE. But I ask the ruling of the Chair as to whether a mo­
tion to adjourn is not an independent motion. 

The SPEAKER. The Chair ruled that the gentleman from New 
York withdrew his motion to go to the Speaker's table, and with that 
withdrawal all incidental motions fell. The Chair then recognized 
the gentleman from Massachusetts, who bad aright to be recognized, 
as he rose to make a report from a colllOlittee authorized to report at 
any time. 

Mr. CONGER. I appeal from that decision of the Chair. 
Mr. COX. I rise to a point of orc.ler. 
Mr. WILSON, of Iowa. I think there was a misunderstanding per­

haps. I understand the proceedings to have been something like 
this: the gentleman from New York moved to go to the Speaker's ta­
ble; pending that a motion to adjourn was made. Now pending the 

action of the House on the motion to adjourn the ~entleman from 
New York could no doubt rise to withdraw the motiOn to go to the 
Speaker's table, although I do not very well see how he could be 
recognized to do it. But that did not interfere at all with the mo­
tion to adjourn-a motion of the highest privilege known to the rules 
of the House. Unless that motions was withdrawn the sense of the 
Hoose must be taken on it. 

The SPEAKER. All incidental and dilatory motions fell of course 
with the withdrawal of the motion to go to the Speaker's table. 

Mr. PAGE. The Chair has no right to decide that the motion to 
adjourn waa a dilatory motion. 

Mr. COX. I make the point of order that nothing is in order ex­
cept the reading of the report of the gentle.llllin from Massachusetts. 

Mr. LAWRENCE. I thought I had the floor at one time, and I 
have never yielded it. 

The SPEAKER. The gentlemen from Ohio [Mr. LAWRENCE] never 
had it. The gentleman from Iowa [Mr. WILSON] is on the floor on a 
point of order. 

Mr. WILSON, of Iowa. Amotion to adjourn overand a motion to 
adjourn cannot very well be decided to be dilatory motions; and 
even if that were not true, the right of the minority to make dilatory 
motions is known to none bett.er than to the gentleman who now oc­
cupies the Chair, for I recollect that he kept me here once forty-six 
and one-half hours by motions of that class. 

Now the motion to adjourn is a highly privileged motion, the ver.v 
highest known to the IIouse except a motion to :fix the time to which 
the House shall ::u1journ. Pending the action of the House on the 
motion to adjourn the gentleman from New York could not get the 
floor, could not be recognized to withdraw his motion. The Honse 
gave the Chair unanimous consent to make a statement, but it w::> 
to ascertain whether we would give him leave to do certain things. 
Objection waa made. Then the gentleman from New York withdrew 
the motion to go to the Speaker's table. But the motion to adjourn, 
if insisted on, must be disposed of. 

The SPEAKER. Does the gentleman from Iowa say that a gentle­
man having the floor can be taken off the floor within the period of 
one hour by another member making a motion to adjourn t 

Mr. WILSON, of Iowa. But my point of order is that the gentle­
man from New York did not get the floor and could not get it until 
we had determined what we would do with the motion to adjourn. 

The SPEAKER. That motion fell, as the Chair ha heretofore 
stated, with the withdrawal of the motion to go to the Speaker's 
table. 

Mr. WILSON, of Iowa. That is thevery point I raise-that it can­
not fall. The motion to adjourn is of toohighdignitytofa.ll. There 
is no such thing as that motion falling. 

Mr. COX. I object to debate. 
The SPEAKER. The gentleman from Iowa is speaking to a point 

of order. 
Mr. COX. I make another point of order. 
The SPEAKER. Two questions of order cannot he made at once. 
Mr. WILSON, of Iowa. I sa.y in the presence of the gentleman 

from New York and every other gentleman here that I would not know­
ingly make a representation to the Chair that I did not believe to be 
absolutely correct. I do not waut yon, Mr. Sl'eaker, or any othel' 
gentleman occupying that high po ition, to make a bad ruling. I be­
lieve that the rules under wbich we act are a structure of greater 
beauty than the Capitol in which we sit. I wonhl rather see a man 
go to the top of this Capitol and toss clown the stones one after an­
other, even if every stone ki lletl a citizen, than see the I'ules of the 
House wrongly administered; for a wrong decision, like the arch­
angel spoken of by Milton, strikes Sftua.c.l.rons at once. I Fmbmit that 
the motion to adjmun mnst he acteu on. Of course if the Chair de­
cic.les otherwise I have nothing to say. 

.Mr. COX. I beg to say one word. I submit that no point of order 
can be made in a frivolous and dilatory way that wonlcl take the gen­
tleman from 1\fassachusett off the floor when he is presenting a q oes­
tion of the highest privilege, in which we are all interel:lteu for to­
morrow's work. So the Chair has decided. 

Mr. PAGE. I do not understand the Chair has decided that point. 
1\ir. COX. The gentleman from Massachusetts has the floor and is 

proceedinO' to make his report. . 
Mr. BORCHARD, of Illinois. That is the question. 
Mr. COX. And yon have no right by rail:ling points of order to 

break him down in his patriotic endeavor to bring the e facts before 
the House on a question of high privilege. 

MEMBERS of the republican side. Ah! 
Mr. CONGER. I appeal to the Chair whether he decides that the 

motion to adjourn fell withthewithdrawal of themotion to gotothe 
business upon the Speaker's table f 

The SPEAKER. The Chair de ires to state that the gentleman 
from New York withdrew his motion to go to the business upon the 
Speaker's table. Then some time elapsed aod no effort was made on 
the part of anybody on the point of order as to the motion to adjourn 
until the gentleman from Massachusetts [:hir. THOMPSON] was actually 
on his feet and had stated that he rose to submit a report from a com­
mittee which bad the right to report at anytime, and was recoguizefl 
by the Chair to make that privileged report. The Chair now suumits 
to the gentleman from Iowa, [Mr. WILSON,] or to anybody else, 
whether under such a state of facts he could be allowed or would 
be in any way warranted in entertaining a motion to adjourn while 
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the gentleman from Massachusetts was upon the :floor and in the very 
act of presenting his report to the House, the Clerk 'lt the desk hav-
ing proceeded with the reading of the written report f · 

Mr. COX. Nor would the Chair under the circumstances be justi­
fied in entertaining an appeal from the decision of the Clw.ir. 

Mr. CONGER. The point is that there is now pending a. motion to 
adjourn. 

The SPEAKER. Not pending. 
Mr. CONGER. Yes, sir; amotionpendingth.3.tthe House adjourn. 
The SPEAKER. The Chair has decided that motion to adjourn 

fell with the w;ithdrawalof the motion to go to the business upon the 
Speaker's table. 

Mr. CONGER. Then from that decision of the Speaker I appe:ll. 
Mr. O'BRIEN. The m~tion was withdrawn at the request of the 

Speaker. 
Mr. CONGER. The yeas :md nn,ys were ordered on the motion to 

adjourn. 
Mr. O'BRillN. The motion to go to the business upon tho Speak-

er's table was withdrawn by unanimous consent. · 
Mr. BAKER, of Indiana. The motion to adjourn was never with­

drawn. 
Mr. CROUNSE. Has the motion to adjourn been withdrawn by 

any one f 
The SPEAKER. Hardly any one listenin"' at the time but will 

agree the motion of the gentleman from New York to go to the busi­
ness upon the Speaker's table was withdrawn. In reply to a parlia­
mentaryinquii-y the Chair replied that with the withdrawal of that mo­
tion all incidental motions fell, the motion to adjourn included. The 
House then proceeded without objection to the consideration of other 
business, and the Chair recognized the gentleman from Massa.chu­
settB, [Mr. THOMPSON,] who, under the authority of this Honse, had 
leave to report at any time. He wa-s recognized to make such privi­
leged report, and he did make such privileged report, and the House 
proceeded to. its consideration. The Chair thinks it is not compe­
tent according to the rules under such a state of facts, the House 
having proceeded to the consideration of other business, to entertain 
a. motion to adjourn which would have the effect to take the gentle­
man from Massachusetts off the :floor. Nor can the motion to adjourn 
be entertained until the hour to which the gentlema.n from Massa­
chusetts is entitled expires. 

Mr. CONGER. If the Ohair pleases--
Mr. WAD DELL. I demand the regular order of business. 
Mr. CONGER. I appeal from the decision of the Chair. 
The SPEAKER. The Chair does not recognize any gentleman to 

take an appeal, because the gentleman from Massachusetts is 011 the 
:floor and refuses to yield it. 

Mr. CROUNSE. The point of order is raised as to his right to hold 
the :floor. 

The SPEAKER. That riO'ht cannot be disputed, as the right :wn.s 
given by the House o1·iginn,fiy that he might report at any time. 

Mr. CROUNSE. What is the right of a member of this House if 
the Chair can arbitrarily--

The SPEAKER. The Chair has arbitrarily done nothing. 
Mr. CROUNSE. Let me submit, with all respect to the Chair, that 

he has decided tho gentleman from Massachusetts has the floor. 
[Cries of" Order!"] That right is challenged by members here, and 
an appeal is taken from the decision of the Chair. 

The SPEAKER. That right cannot be challenged. The gentle­
man from Massachusetts roae up in tho sight of everybody upon this 
floor and in the galleries and presented his report. Ho stated what 
his report was and sent it to the Clerk's desk and asked to have it 
read. The Clerk has proceeded to read the report. 

Mr. COX. I object to further debate. 
The SPEAKER. The CJerk will proceed with the reading of the 

report. 
The Clerk proceeded t.o read the report. 
Mr. ·BURCHARD, of lllinois. I rise to a point of order. 
The SPEAKER. The gentleman will state it. 
Mr. BURCHARD, of Illinois. I propose to raise the question of 

consideration. 
Mr. COX. It is too late. 
The SPEAKER. It is too late to raise the question of considera­

tion. 
Mr. LUTTRELL. I raise the point of order that we must have 

order. 
Mr. DUNNELL. I ask that the minoritY of this committee have 

leave to print their views. 
Mr. THOMPSON. I do not yield the floor at this time for any pur­

pose. 
Mr. DUNNELL. I ask leave to submit the views of the minority. 
The SPEAKER. T.liat can be done at the expiration of the gentle 

man's hour. . 
. Mr. BURCHARD, of illinois. I raise the question of consideration. 

The SPEAKER. The Chair will rule npon that. The Chair rules 
that the question of consideration comes too late. 

Mr. BURCHARD, of illinois. I rose at the time the paper was pre­
sented at the CJerk's desk for the purpose of raising the question of 
consideration. I respectfully appeal from the decision of the Chair. 

Mr. COX. I object to debate. Gentlemen on the other side will 
never learn that they are in the minority. 

The Clerk resumed the reading of the report. 

Mr. BURCHARD, of Illinois. Mr. Speaker, I have raised the ques­
tion of consideration. 

Mr. COX. I hope the Speaker will send for the Sergeant-at-Arms 
to put the member down, as he is violating the rules of the House. 

The SPEAKER. The Chair has decided that the gentleman from 
Illinois is too late in raising the question of consideration. 

Mr. FOSTER. I aip-peal from the decision of the Chair. 
The SPEAKER. The Chair decides that an appeal cannot be en­

tertained .. 
Mr. FOSTER. Does the Chair decide that the question of consid­

eration cannot be raised and that we cannot take an appeal from 
that decision f 

The SPEAKER. Not while the gentleman from Massachusetts [Mr. 
THOMPSON] is on the floor. 

Mr. FOSTER. He is not on the floor. · 
The SPEAKER. The gentleman from Massachusetts is on the :floor 

and h3o8 the right to retain it for one hour. 
The Clerk continued the reading of the report. 
Mr. PAGE, (interrupting.) I rise to a point of order. It is, that if 

the gentleman from Massachusetts is on the floor he must read his 
own report. 

The SPEAKER. If tlio point is insisted on, the gentleman from 
Massachusetts will come to the Clerk's desk and read the report. 

Mr. THOMPSON. All right; I will come and read it. [Applause.] 
Mr. THOMPSON proceeded to the Clerk's desk and commenced to 

read the report. 
Cries of "Louder ! Louder!" 
The SPEAKER. The Sergeant-at-Arms will see that members keep 

order. 
Mr. THOMPSON resumed the reading of the report. 
Mr. BAKER, of Indiana, (interrupting.) I rise to a point of order. 
The SPEAKER. The gentleman from Indiana. is not in order. 
Mr. BAKER, of Indiana. I rise to a point of order. 
The SPEAKER. The gentleman from Indiana. is not in order in 

rising at this time to a point of order. 
Mr. BAKER, of Indian!\. I have a right to be heard. 
The SPEAKER. Gentlemen will take their seats and the House 

will come to order. 
Mr. THOMPSON resumed the reading of the report. 
Mr. CANNON, of Illinois, (interrupting.) I rise to a point of order. 
The SPEAKER. The gentleman is not recognized for a point of 

order. 
Mr. CANNON, of lllinois. I instst on my right to be heard. 
The SPEAKER. The gentleman is not recognized to interfere with 

the public business. 
Mr. THOMPSON resumed the reading of the report. 
Mr. DUNNELL, (interrupting.) I wish to suggest that the Clerk 

be allowed to read. I think the chairman of the committee should 
not be req ul.red to read the report. 

There being no objection, the Clerk proceeded to read the remain­
der of the report. 

Mr. DUNNELL, (interrupting.) I suggest that the further read­
ing be dispensed with, and that the report be printed in full in the 
CONGRESSIONAL RECORD. 

The SPEAKER. The Chair understands that the gentleman from 
Minnesota [Mr. DUNNELL] desires to offer a minority report. 

Mr. DUNNELL. I do. 
The SPEAKER. And the chairman of the committee apprises the 

Ch.3.ir that he deiires that the gentleman from :Minnesota should have 
that privilege. 

Mr. LAWRENCE. Let both be printed together. 
Mr. DUNNELL. The report of the minority is not yet quite ready 

to be presented. 
Tho SPEAKER. It is understood that whenever the gentleman 

from Minnesota i..~ ready he shall have that privilege. 
· Mr. THOMPSON. Certainly; that was the understanding of the 
committee. 

The SPEAKER. Is there objection to the request of the gentleman 
from Minnesota ! [After a pause.] The Chair hears none. 

Mr. FORT. I object to the printing of the report in the RECORD. 
Mr. DUNNELL. I hope there will be no objection to that. 
Mr. FORT. I object. 
The SPEAKER. The Clerk will continue the reading of the report. 
The Clerk resumed the reading of the report. 
Mr. PAGE, (interrupting.) I ask unanimous consent that ihe fm·­

ther reading of the report be dispensed with, and that it be printed 
in the RECORD, and that the minority have the same privilege. 

The SPEAKER. Is there objection to the request of the gentle­
man from California t [After a pause.] The Chair. hears none. Both 
reports will be printed in the REcoRD and the usual number of copies 
will be printed for the use of the House. They will be printed to­
gether, the chairman o£ the committee suggests, if the views of the 
minority are present.ed in time. The Chair, therefore, would suggest 
to the gentleman making the minerity report that the sooner he makes 
it the better in order that the two reports may be printed together. 

Mr. CONGER. In the mean time the minority report will be printed 
in the RECORD. • 

The SPEAKER. Whenever it is ready. 
Mr. DUNNELL. It is not quite ready yet. I think it will be ready 

within twenty-four hours. · 
The SPEAKER .. The majority report will be printed in the RECORD, 
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the minority report will go into the RECORD when ready, and the 
two reports will be printed together in the usual pamphlet form. 

The report of the committee is as follows: 
The House of Represent.1.tives on the 4th day of Decen1ber, 1876, p'l.ased the fol­

lowing resolution: 
"Resolved, That three special committees, one of fifteen membe.._-s to proceed to 

Louisiana one of six members to. proceed to Florida, and one of rune members to 
proceed ~South Carolin!l', shall b~ appointed by the Speaker of_ the House to_in· 
vesti~ate the recent elections therem and th6 action of the returnmg or ca.nvass1~g 
boaras in the &'tid States in reference thereto, and to report all the facts essential 
to an honest return of the votes received by the electors of the said States for Presi­
dent and Vice-President of the "Gnited States, and to a fair understanding thereof 
by the people ; and that for the purpose of speedily executing this resoluti_o~ the 
said comnnttees shall have power to send for persons and papers, to adm1n1ster 
oaths, to t-ake testimony, and, at their discretion, to_d~tailsubcommittees, with lik.e 
authority to send for persons and papers, to adJllllllster oaths, and to take testi· 
mony · and that tbe said committees and their subcommittees may employ stenog­
raphe.i-s, clerks, and messengers, and be attended each by a. deputy s_ergea.nt-at­
~rms; and saiu committees shall have leave to report at any time, by bill or other 
wise." 

Your committee appointed under the foregoing resolution proceeded at once to 
Florida and ma.de the examination called for by said resolution. They found Lhat 
tho board of t:ltate canvassers, consisting of the secretary of state, the attorney­
general and the comptroller, had pretended to canvass the county returns of the 
vote of November 7, 1876, according to law, and that by said canvass they returned 
a majority of votes not only for the republican candidates for governor and lieu­
tenant-governor, but also for the republican presidential electo1-s. 

The canvass made by that board is shown to be false by the minutes made by the 
board ttself upon the couiJty returns. The board had no power but simply to canvass 
the countyretnrns,orm thewordsofthestatuteto "det.ermineand~eclare whosha~ 
have been elected to any such otl:ice, or as such member, as shown m such returns. 
They had no power to determine as to specific votes, but simply the ~ower and 
duty, in case any "such retu!"Ds shall be shown or shall app~r to be so trreguJar, 
false or fraudnlent that the board shall be unable to (leternnne the true vote for 
any s'uch officer or member, they A hall so certify and shall not include such return in 
their determination and declaration." 

This is the whole power conferretl by the laws of Florida. upon thn.t board. Still 
in direct violation of the law they did go behind the county returns and inquired 
into and determined judicially upon the validity of the elections at several pre­
cincts, and in some cases to 1 eject whole pr~incts, and ~ others to reject spe~fic 
votes. They also rejected the vote of an entire county Without any legal anthonty 
for so doinu. Your committee decided not to examino into the evidence presented 
before the board of State canvassers, as their action was wholly illegal and the evi­
dence upon which the board acted could not wholly be reproduced, as a part of it 
was oral testimony and the remainder and L·uger part consisted of ex parte affi­
davits, which, in the judgment of your coDllllittee, must be wholly unreliable, and 
could not have afforded the board the least aid in the ascertainment of truth, and 
would not be of any a.id to your committee. The a_ction of the State board _was 
wholly i!leO"al, being a baltl usurpation, as has been fuJly and fOTmally determmed 
by the suPr-eme court of I•'lorilla, the highest jutlicial tribunal in that State, (::~ee 
ease of George F. Dre w vs. The State CanvasRing Board,) ~d ther~fore ~ny_decis­
ion of result made by them under that canva.'ls and any cert1ficate of election 1 sued 
by them lllust be regmlleti as without any weight or authority, and absolutely void. 
·Your comruit.teo have obtained, and the same is included in their evidence, cer­

tified copies of the returns of the county canvassing boards from each of the coun­
ties in the State, together ·with the laws of the Sta~of Florida regulating ~lections 
and the canv'\.Ssing of the votes cast at such elections, and also the clear mterpre­
tation of the law as given by the 1mpreme court of that State in the case of George 
F. Drew now governor of :Florida, vs. The State Canvassing Board, so that each 
member of the House may see upon his own inspection of the record who were 
chosen presidential electors for the State of Florida on the 7th day of November 
last. The returns of the county canvassers show the vote for presidential electors 
at said election to be a.s follows : 

Counties. 

.Alachua ................................................ .-•••.••••• 
Baker .....•....................••................................. 
Brevard ..•.........•......••.•..............•.•.•......•.......... 
Bradford ..••.•..•..•.•........•..•.••..•...•.•••...•••.......•.... 
Calhoun ..•••........••....•...•.•••.•••••......•................. 
Columbia .•••••...•. : .••..... . •...••.•••••..•••••..•••..•......•.. 

~l:~ai ·::: ::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 
Escamhla ...............••..••.......•••.•........•........••.••.. 
Franklin ...•.•.........••..•.....••••...•..••.•••••.•..•.•...•••.. 
Gadsden ............... .. .•.••.•.•.•.•.••..•••.•••...•••.•.••.••. . 
Hamilton ..•..•.•...........•....••••••...•....•••...•..•.....•... 
Hornando ...••.•...........•...•.•.•..•.••••... . .•.••.•..•..•..... 
Hillsborough . .... ..•......•......••.•...•.•••••••.•.•••.••.•.••.•. 
Holmes .....•........•..•...........••.••.••...•..•.•.......•..... 
Jackson .............•..•. . .•..••..••......•......•..••..•• . .•... . 
Jefferson . .•...............••.•••••..•.••.••..•..•......•...•. .•••. 
La Fayette . .......•..........•... •...•.•.••....••..••..•••.•..••.. 
Leon ....•••.......•........••....•..•••••...•.•.•••••.•.•....•.... 

~T~rtY ~ ::: ." ." ::::: ." ::::::::::: ~:: ~: ::::::::::::::::::::::::::::::: 
Madison .•••...........•••..••••.••.•••••••.••••••.•••.•........•. 
Manatee ..•...••.•...••...••••.•.•••.•••••.••. .•••.....••. -----·· . 
Marion .••.••.••••••.......••....••.•••.....•.••••..•...•••.•. , .. . 
Monroe ..••..••....•..•.......•..•••...•••••.•.•.....•.•.•.....••. 
Nassau .•.•••.••.••.•••••••..•...••••....•....•.•.•.••..•••.••••.. 
Orange .••.•..•••.•.•.•....••...•••••...•...•••••.••.•..•..•.•..•.. 
Putnam.··--··········-··· .•.•••...•......•..•.. -· ...•.• ---·-·--·­
Polk .....•••••••.••....••••••..•..•••..••.•..•••.•...•.•••........ 
Santa Rosa ..••........•.••....•.....•.•••.•••••......••.•..•••.• -

~~~~:~.:: ::::::::: ·.: ::::::::::::::::::::::::::::::::::::::::: 
Suwannee ...••..•..•••••••••.•••••..•••••••••••••••••••.•..•.•.•.. 

~~i~~f~: :~:::::::::: :::::::::::::::: ::~:::: ::::::::::::::::::::::: 
Wakulla .••.••••••••••••.••..•.•••••..•••••..•.•...•..•..••••• ---­
Walton ....••••.•••••.••.••••••••••••....••••••....•.•.•... ···-··-

ira~~~~.:::::::::::::::::::::::::::::::::::::::::::::::::::::: 

1, 267 
238 
111 
703 
215 
903 
287 

1, 437 
1 426 1

167 
835 
617 
579 
790 
300 

1,397 
737 
309 

J, 003 
488 
147 

1, 078 
262 
958 

1, 047 
667 
008 
605 
456 
768 
501 
506 
()26 
242 
460 
361 
626 
407 

5 

1, 984 
143 
58 

202 
63 

718 
122 

2, 367 
1,602 

91 
1, 300 

330 
144 
186 

16 
1, 299 
2,660 

62 
3,035 

207 
83 

1,524 
26 

1,552 
980 
802 
208 
586 

6 
409 
338 
173 
458 
73 

186 
182 

46 
119 

9 

Total • • • • • • • • • • • • . • • • • • • • • . . . • • . • • . • • • • • • • • • • • • • • • . • • • • • • • • . 24, 43!1 24, 349 

Tilden's elect.ors' majority 90. To this should be added the return of the vote 
of the eighth precinct, pond 11, in Clay County, which gave a majority of 23 votes 
for the Tilden electors, wllich are fairly canvassed for them, although not included 
in the enumer-ation, makinJ!· their majority 113. 

(There are bn t 3 votes' difference between the highest and lowest vote on the demo­
m-a.tic ticket, and not more than 10 difference between the highest and lowest orl 
the republican ticket.) . 

This is the result upon the face of the returns, counting the full and correct re­
turns (and not the partial and fraudulent returns) from 

BAKER COUNTY, 

and which beyond all reasonable question should be counted. It is provided by :tOt 
of the State of Florida of Au...,uust 6, 1868, section 24, as follows: 

"On the sixth day after any election, or sooner if the returns shall have been re­
ceived, it shall be the duty of the county judJ!e and clerk of the circuit court to meet 
at the office of said clerk ::..nd take to their assistance a justice of the peace of the 
county, (and in case of the absence, sickness, or other· disability of the county 
jnd11:eor clerk, the sheritfshall act in his place,) aml shall publicly proceed to can­
vass the votes given for the several officers and pe1-sons, as shown by the returns 
on file in the office of such clerk or judge, anti shall then make and si1:1n dupli· 
cate certificates containing, in words and figures, written at full length, tne whole 
number of votes given for each office, the names of the persons for whom such votes 
were given for each office, the names of the 11ersons for whom such votes were 
given for such office. Such certificate shall be recorded by the clerk in a book to 
be kept by him for that purpose, and one of such duplicates shall be immediately 
transmitted by mail to the secretary of state and the other to the governor of the 
State." 

Thus it appears that the county judge and the clerk of the circuit court are co­
equal in authority, and the absence of the one as much calls for an explanation as 
the absence of the other. · 

The returns of thedistrictjudge, sheriff, and Justice of the Pe.we Green ought 
not to have been canvassed by the State board of canvassers, for from the papers in 
the possession of the said State board it did appear that the return wa.s fal8e in this , 
that it did not contain the whole number of votes given for each office, which of 
itself is very clearly against its vahdity. '.rhere was left out of it fraudulently 
the entire vote of two precincts in that county, namely: Darbyville, which ~ave 
the Tilden electors 65 votes, and the Hayes electors 13 vot-es; and Johnsville, 
which gaTe the Tilden electors 84 votes, and the Hayes electors 9 votes; thus tak­
ing from the Tilden electors a majority in those two precincts of 136 votes. 
The return of the clerk of the circuit court and Justice of the Peace Dorman 
show this fact, and the board of State canvassers were bound in law to take 
the return containin.e; the whole number of votes instead of the one containing only 
a part of said votes, The State board knew the law, and knew that the county can 
vassers were bound t.o return the whole number of votes cast in the several pre 
cincts in the county, not having any r~ht under any circumstances whatsoever to 
reject any precinct return or any vote m any precinct, but they were bound to can 
vass the whole vote cast in each and all of the several precincts. The return of 
tbe county judge, the sheriff, and Jm'ltice of the Peace Green rloes not show any 
reason for the calling in of the sheriff, aml it is a settled principle of law that 
where a particmlar person is to act only in a. special contingency, it must appear of 
record that the contingency exist.~ which authorizes him to act, uefore his act can be 
reo-ard«>ll as valid, The county jutlge haJ no right to call in the her~ and the 
sheriff bail no right toad upon the board exc11pt "in ca.<;eof t.he absence, sickness, or 
other disauility of the county judge or clerk." The return, therefore, beat'S upon its 
face the evidence that it is not a return made by the proper officers, there beinkg 
not-hing of record, or in any accompanying paper, to show the reason why the cler 
of the circuit court did not assist in the canvass. .And the evidence both of the 
clerk and the sheriff clearly show that there was no rea.~on existin~ for the sheriff 
being called in, except that the count.v· jud~e contemplated committmg a. most base 
and wicked fraud in the canvass, and he uid not believe the clerk of the circuit 
court would become a party to it. 'rhe sher~ therefore, was wholly unauthorized 
to assist in making the canvass, and his act wa.s that of an unauthorized person, and 
of a mere intruder, and instead of his name adding anything to the return and 
certificate, it made it more irregular than it would have been had it been signeti 
oul:v by the judge and justice of the peace alone. 

The return made by Coxe, the clerk, and Dorman, justice of the peace, is regulatsr, 
and with the certificate sent by the clerk with his return, (which cleady accoD11 
for the absence of the judge and sherifl: ) is greatly 11trengthened b.v the fact that the 
sheriff has acted with the judge in making a canvass of a part of the precinct re­
turns without any authority, but !l.cting clearly in violation of law. The canvas 
of the clerk and Justice Dorman, taken in connection with the certificate of the 
clerk is clear evidence of the unwillingnes!'l of the county judge to assist the clerk in 
m'lllig the ranvass, and the fact that the jndgedirlnotcallnpon the clerk to assist, 
in whose possession all of the papees neceRsary for making the can•rass were de­
posited in requirement o~the lt1ow, is of itsei-f a very_strong_circumsmnce to impeach 
the action of the county JUrlge. The fact 1s there IS nothinO" to show that the cer­
tificate of the clerk, explaining why the judge and sheritt" did not assist llim, 18 not 
in every particular true, bnt everythin~ upon the face of the return made by the 
Judge t.o confirm his, the clerk's, statemtmt. .And yotu committee are unhesit.a.t­
rngly of the opinion that there is no rea-son, apparent ot· real, why the partial and 
frandulent return of the judge, sher~ aud JuRtice of the Peace Green should be 
canvassed, but every reason why it should not be canvasRed, antl that there is every 
reason both m law andjustice why the one made by the clerk, Cox:e, and the justice 
of the peace, Dorman, should be. 

The return made in Duval County, where the Hayes electors received a majority 
of 930 votes, does not stand upon so good grounds as the return by the clerk an1l 
Justice of the P«>ace Dorman, whil\honly gives the Tilden electors a majority of 95. 
The counting of the legal and correcJ mturns from Baker County gives a majority 
in the State for Tilden electors of 90 votes. When the State board of canvMsers 
made their false canvass by which t bey declared a majority of the votes of Florida. 
were cast for the rl'publican candiO.J.tes for presitlential electors, they did not, 
as clear·ly appears from the indorsements matle by them upon the county returns, 
reject a single vote, _precin?t, or county return f~r any legal cause, but ever_f vote 
r ejected, every precmct reJected, and every certificate of county canvass reJected. 
was rejected upon ille)!al wounds, and without any justification in law what.~oever. 
It was proved that E. W. Driggers, the county judge, acted with the deliberate 

and willful intent of defrautling the legal voters of Baker County of their votes, 
and of making it appear that the county gave a majority of 136 votes for the Hayes 
electors, when in truth and in fact it gave a; majority for the Tilden electors of 95 
votes, thus making a difference in favor. of the Hayes electors of ~:n V?tes. There 
was not the slightest pretense for so domg. '.rhe :facts are fully gtven lll the testi­
mony of the clerk of the circuit court, John Dorman, justice of the peace, and 
Andrew .Allen, sberiff of the county. Tho sheriff testified that the county jud_ge, 
on Momlay the 13th of November, 1R76, invited him to assist; that at night, aftet· 
the clerk's office was closed, Driggers and the justice of the peace, Green, a.ml 
himself went to the derk's office, the judge having the key and unlockin~ tl1e 
door and alone in the office took the returns and "just made the return tnrow­
ing ~way two precincts ; " one was Darby ville precinct and the other was Johns­
ville precinct. 

The sherifl" further testified as fl)llowa in answer to questions propounded to him: 
Question. Which did yon throw away first 9 
Answer. Johnsville precinct. 
Q . .And then you threw away the Darbyville precinct! 
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A. Yes, sir. 
Q. Did yon have any witnesses at all before you t 
A. None at all. 
Q. Did you have anything before you except the returns t 
A. No, sir. 
Q. Why did you throw away Johnsville precinct! 
A. We believed that there was some intimiuation there-that there was one 

party prevented from voting. 
Q. Did you have any evidence before you to that effect f 
A. No, sir; therewasonly his statement. 
Q. Did you not have a particle of evidence before you t 
A. No, sir. 
Q. You believed that one party had been intimidated and prevented from voting f 
A. Yes, sir. 
Q. And therefore you threw out the Johnsville precinctf 
A. Yes, sir. 
Q. Was there any reason for throwing it out f 
A. No, sir. 
Q. None whatever I 
A. No, sir. 
Q. No other reason suggested but. that, was there t 
A. No, sir. 
Q. You next threw out Darbyville precinct f 
A. Yes, sir. 
Q. For what reason did you do sot 
A. We believed that there were some illegal votes cast there. 
Q. Did you have any evidence before you at alli 
A. No, sir. 
Q. Not a particle f 
A .. No, sir. 
Q. But you had an impression that some illegal votes were cast there f 
A. Yes, sir. 
Q. You had no proof of it at all f 
A. No, sir. 
Q. How many illegal votes did you have an impression were cast there I 
A. About seven, rthink, as well as I can recollect. 
Q. Therefore you threw ont the precinct without any evidence at all I 
A. Yes, sir. 
Q. Then you made up your returns t 
A. Yes,sir. 
Q. Who wrote those returns f 
A. I did. 
Q. You wrote them yourseH t 
A. Yes, sir. 
Q. And the judge signed them I 
A. Yes, sir. . 
Q. Mr. Green signed them f 
A. Yes, sir. 
Q. Then you made reto.rn to the secretary of sta.te that you had canvassed the 

vote! 
A. Yes, sir. 
Q. And also sent one to the governor tM.t you lud canvassed the vote t 
A. Yes, sir. 
Q. The returns, so far as you knew, a.ppe.'l.red to be re~a.r from the different pre-

cincts, did they f 
A. Yes, sir. 
Q. Who was chairman of the board of canvassers f 
A. The judge. 
Q. Who made the suggestion to throw out Johnsville t 
A. He did himseH. 
Q. Who made the suggestion to throw out the Da.rbyville precincts 7 
A. Redid. 
Q. Did anybody come in while you were there f 
A. No, sir. 
Q. You knew that afternoon that the clerk h'ld made a canvass t 
A. Yes, sir. . 
It is difficult to conceive of a more rlcked atwmpt to defraud the people of the!I' 

votes and impose upon the State anrl county officers not the choice of the people, 
than is here prest'ntod. Your committee enae.wored to obt'lin Jud~e Dreiggers as 
a witness butilid not succeed in finding him, :md are clea.rly uf the opinion that he in· 
tcntionally avoided the officet· wno endeavored to find 'I.Ild summon him as a wit. 
ness. Thetestimonyoftheclerk, Coxa, and Justice Do!'man is clear that they were 
at the clerk's office on MondaYJ the 13th, in answer to the notice of Ju~~e Dreiggers, 
that the judge saw them and ueclined to can va.ss with the clerk, and TJlat the clet·k 
offered to assist the judge in making the canvass. 1t also appears from the evi­
dence of both the clerk and the sheriff that on :Mo'nrby, November 13, when the 
jndiJ'e refused to jom the clerk in making a boal'd of county canvassers, the 
cleT':k requested the sheriff to net with biro, and the Rh~riff also refused; so tha.t 
the preaumption of law anu fact that the sheriff had no right to act with the judge 
under the circumstances is in perfect a.ccor~ance with the pro von facts in the case. 
Everything upon the face of tho roturns.signed by Coxe andDorman _on the 13th of 
November, with the papers accompanymg the same, show that thmr canvass was 
correct and legal, {the absence of both judge and sheriff being accounted for.) and 
that the return made by them is clearly the return which the State board of can· 
va.ssers were in law and justice bound to canvass. 

The canvass by tho clerk (Coxe) ancl the justice of the pe.wo (Dorman) on the 
lOth day of Noveruber was made to protect the actual vote of the county and as 
a means to preserve the evidence of that vote. Tho clerk received notice that a 
fraud with reference to the vote of this county wa.<J contemplated, and took the pre­
caution to make the canvass in order to pre>ent the fraud. ills discretion is fully 
vindicated by the action of the county ,judge, (Dreiggcrs,) who did attempl, tl_) com­
mit a most gross fraud upon the vote of this county, as appe.'lJ's from the testimony 
of Andrew A. Allen (beforerefetTed to) and fro!D tha false antl framlultmt certill.­
cate signed by Judge Dreiggers. As has before been stated, th~~rtifi.~ate which 
the State can>a.<Jsing board was bound to ac.cept as the true certificate from Baker 
County was the certificate made on the 13th llayof November byCoxe, derkof the 
circuit court, anu Dorman, justice of the peace. 

CLAY COUI\'"TY, 

ThereturuofClay County is :regnlaruponita face, and there is nothing to impeach 
it in the slightest degree. The votefortheH!lyes electors M ~gregated.by the county 
canvassers was 129, 2.11d the vote for the T1lden electors 286. Toe srud county can­
vassers certify on their return that at precinct No.8 {pond No. 11) the Tilrlen electors 
received 29 votes anu the Hayes electors 6 votes, which were not include<l by them 
in the enumeration wade bP.ca.use it did not appear that the inspectors at srucl poll 
were sworn. The vote at this precinct being a.dued, as it certainly should be, would 
make the entire vote of the connty, as appears on the face of the 1·eturn, 315 for 
the Tilden electors and 128 for the Hayes electors. This precinct is fail'ly can­
vassed. The statement that there was no evidence of the inspectors being sworn 
is not a material part of the return and does not show a sufficient reason for reject. 
int.t the vote there cast. 

The vote of thiq precinct is fairly canvas ed and the result stated with clearness 
and certainty. The stateillent attached to the retw'DS taken from Green Cove 

Springs precinct No.1, that Samuel J . Tilden received 74 votes and ThomasA. Hen­
dricks 74 votes, was clearly made by the inspectors taking the names on the heading 
of the democratic ticket, and they are in no souse votes and were not to be taken 
and were not taken into the count by the board of county canvassers as a part of the 
electoral vote. This appears upon the face of the returns of the board of county 
canvassers; so that it cannot be said with any truth that there is anything in r la­
tion to the returns from Clay County which is either false or frnuclulent or uncer· 
tain. In fact this return bears upon its faoo the evidence of a careful desire to 
faithfully perform their duty on the part of the board of county canvassers, and the 
certificate of returns is entitt:ed to as much weight as any return from :my county 
in the State. 

In point of fact the inspectors at this precinct were sworn asappen.rs by the testi­
mony. But we are willing to rest this point upon the face of the return. 

DUVAL COUNTY. 

The returns from this county give 2,367 votes for the Haves electors, anrll,437 
votes for the Tilden electors, being a majority fot· the Hayes electors of 930 votes. 
The return, a.s the return from Baker County, is signed by the clerk of the cit·cuit 
court, and a justice of the peace. There is a certificate with this return stating 
that William A. McLean, judge of the countv court of said county, refuRed to 
sii!D the certificate. There is not a word in the certificate that shows that the 
judge in any manner assisted in or agreed to assist in the canvass, or was noti­
fied to be {>resent and assist, or being present was requested to a.<Jsist in the can. 
vass; or, m the lsngua$e of the statute, that" absence, sickness, or other disa­
bilitv" prevented him uom acting. The certificate does not give a reason why 
the s'heriff was not called in to assist in making the canvass. This return is irre17-

ular, being the canvass by a board consisting of two members without any certifi­
cate or statement of a reason why the third person was not called in to assist, 
when the law provides that the board shall consist of three persons. The return 
is by no means as good and valid on its face, taken in connection with the cer­
tificate returned with it. as the return from Baker Connty signed by Coxe, clerk 
of the circuit court, and justice of the peace Dorman, ta.'ken in connection with 
the certificate returned with it. So that if this retnm from Baker County is 
to be rejected by reason of the canvass haviniJ' been made by the clerk of the cir­
cuit court and a justice of the peace, where t'he absence of the county judge and 
sheriff of the countv is satisfactorily accounted for, so much the more must t.he 
return from Duval bountv be rejected where tbe canvass was n ade by the clerk 
of the circuit court and t1ie justice of the peace and no ex:plana ~ton given why the 
county judge or the sheriff of the county did not assist in the canvass. In a word, 
the certificate of canvass from Baker County made and signed by Coxe and Dor­
man, taken in connection with the certific.1.te accompanying the same, is regular, 
while the certificate of canvass from Duval County is irregular. If the votes 
from both Baker and Duval Countie-s are rejected, the ma:jority for the Tilden 
~lectors will be increased 835 votes, and the total majority for the Tilden electors will 
be at least 925 votes. 
It was proven t.bat at Jacksonville in this county sixteen persons in the county 

jail at that place held for trial, and some of them for aggravated felonies, were 
taken by t.he sheriff of the county or his subordinates to the polls to vote, and that 
they did vote the :epubliP,an ticket. 'l~o of those. persons were, a short time af_ter 
the election, conVJcted of murder, the cnme for which they were then held for tnal, 
and another was convicted of a felonious assault. Without discussing the question 
as to whether or not persons under such duress as they then were are disqualified 
from voting, your committee suggest that it shows "partisan zeal and use of means 
that is inconsistent with an honest purpose. It must, we are sure, be conceded that 
a party that takes murderers from the jails to vote its tickat, has exhausted all its 
resources to carry its point, and that it has done everything in its power to prevent 
the success of its opponents, and has, with the whole machinery of the election in 
its possession, not been overscrupulous in taking at least all legal advantages that 
the situation may offer. 

Thus it appears- from a legal C.'\Ilvass of the county returns, the only legal canvass 
made that the Tilden electors were duly elected. This canvass is binding upon 
all parties being made by authority of the State of Florida, and there is nothing in 
it to imp~ch it.<J perfect accuracy. Their election has been duly certifietl J?y the 
€=overnor of the St.'lte. It has also been adjudged by the circuit court of the second 
JUdicial district of Florida upon proceedinj!s, to wit, upon an information in the na­
ture of a qu.owtt1"1'anto, made the followin,g order and ad.judication, namely : 

"It is therefore considered and adjud~~:ed that said respondents, Frederick C. 
Humphries Charles H. Pearce, William H. Holden, and Thomas W. Long, ware 
not nor w~s any one of them, elected, chosen, or appointed as such elector~ or 
elootor or to receive certificates or certificate of election or appointment as such 
elector~ or elector, and that the said respondents were not, upon the said 6th day 
of Deeember, or at any other time, entitle<l to assume or exercise any of the ~owen> 
and functions of such electors or elector; bnt that they were, upon the sa.Hl da" 
and date mere-nsnrpers, and that all and singular their acts and cloings as such 
were anrl' are illegal, null, and void." 

"And it isfurtuerconsi!lered and ad,judged tlmt the said reL'lt.ors, :&!bert Bullock, 
Robert B. Hilton, Willdnson Call, and Jam4?s E. Young, all" and singular. were at 
said election dulv elected, chosen, and appointed elector!! of Pre:>illent anu Vice­
President of the tJnited States, and were on tho said 6th day of "1\t'ceruber, 187G, <·n­
titletl to be declare-d electe<l, chosen, anrl appointed as such electors, and to l1a"e 
and receive certificates thereof, and upon the said day anu date, and at all times 
since to exercise and parform all and singular the powers and duties of such el ct-
ors, and to have and enjoy the pay and emoluments theroof." . 

The suprf•me court of Florida, in the case of George F. Drew vs. Srunnel B. :McLm 
and otht'rs have in effect decitled that the llayes electors were not elected and that 
the Til.len electors were elected. The independent substantive propo ition pre· 
senterl. in the case submitted to the court was not as to whether George F. Drew 
harl been elected governor, but was as to the validity of that documon tary evidence 
in the office of the Recretary of state whi~:h, by-the law of Florida, was declared to 
be the evidence upon which a determination as to who bad been elected should be 
ruacle, namely, the certificates of returns of the county canvassing boards. In other 
words the question was whether, so far as concerned the votes C.'l.st for the several 
perso~s voted f!lr at the election, the certificates of Ute county cnnyassin.g board~ 
on file in the officeof the secretary of state were or were not conclus1ve entlence of 
the facta stated bvthem, or whether the State boat·d of can>assers ha(l a right to go 
lwbind those certificates and of their own motion detennine as to the validity of tlie 
returns in the several precincts, and exercise the ri~ht to reject them in part or 
o.ccept them in part. The State canvas!iing board, in their answer to the alternate 
writ of mandamuR, set forth every ground upon which they relied to substantiate 
their claim that the result shown upon the face of the returns should not be counted. 
As to each and all of the grounds thus presented, the court ruled that they were 
wholly insutl:irient in law, and that the board must take the certificates anu can· 
vass them without add in~ thereto or ta.kin~ therefrom. or, in other words, that the 
State canva.qse;s were bound to give certificates of election to those persons who. 
llpon the face of the returns from the county ca.n'!assing boards were shown to ha.ve 
received a majority of the votes C..'l.Bt at the election. 

In the clearest and most emphatic mannor, the court determ_ined that wboevf'lr 
hau a majority of the votes ca.'lt, as shown upon the face of tbe retmns, was duly 
elected; and it appearing clearly upon th(3 face of the returns that the Tilden el~t. 
ors bad received a majority of toe votes cast and lta.d been elected, the determma­
tion of the supreme court of the State was a declaration that the Hayes electors wore 
not elected. that tbe Tilden electors were elected, and that the votes for Pre::lident 
and Vice-President of the United States cast by tho Hayes electors were illegally 
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cast and were void. The issue being solely one as to the validity of the returns, 
as was clearly shown upon the pleadinp:s, the decision of the court that the re­
turns are legal and they must be counted is conclusive and binding upon all par­
ties cla.iming under said returns. The validity and effect of those certificates of 
returns is res adjttdicata and cannot be tried again in any case where the right to 
an office by a person whose vote is set forth therein is thereafter called in question, 
an inspection of the returns being the only thing necessar:y to be done in order to as­
certa.in who has been elected. It follows that the fact havmg been judicially ascer­
tained that the persons named upon the face of the returns as ha.vmg received the 
big he t number of votes were elected, your committee submit that in order to ascer­
tam who were chosen presidential electors this House has only to look upon the face 
of the record and read the words and figures which determine that result. These 
certificates having been made a. matter of record, it is only necess:;u-y in order to 
determine the resUlt that the record be read. 

Your committee therefore, are of opinion that the fact havin.,. been judicially de­
termined that the Hayes electors did not receive a majority of the votes ca.'it at the 
election, that that determination bas involved in it as a necessary incident the 
denial of their right to cast their votes as presidential elect.ors, and no determina­
tion other than that which has been macle by the supreme oonrt of the State of 

· Flori<la is required to show that the act of those electors in casting their votes for 
President and Vice-President is ille~al and void. This conclusion appears the more 
just when we consi~er that tile reat parties to the suit are not so much George F. 
Drew and the State boartl of canvassers as tile democratic voters and the republi­
can voters of the State, and the deciRion of the supreme court is a substantial de­
termination as to which party's candidates were duly elected. It will not be cla.imec! 
that the court is bound to go throu~h w:ith the same proceedings with reference 1o 
every person voted for whose vote 1s contained in those certificates. 

Your committee have no wonla w:ith which to characterize with sufficient sever­
ity theaet of thelateStat.c canvassing hoard, by which they attempted toclefra.ud the 
people of a. State of their vote and the counl,ry at large of a. President of their choice. 
The fact tha. t the Tilden electors were duly elected is so clear that the action of 
the State canvassing board in declaring that they were not elected is of itself suf­
ficient yroof of a. want of an honest intention. Ancl your committee have no hesi­
tation m saying that the disturbed state of the country with reference to the re­
sult of the presiuential election bas been produced by the wrongful act of that 
board. Had that board declared the true result as it appeared fi"Om the returns, 
and as they were bound to do, the result would have shown t,he election of Samuel 
J. Tilden for President and Thomas A. Hendricks for Vice-President so clearly that 
no question wouhl have been seriously made by any one. 

There not having been a leJ!al canvass of the county returns made for presidential 
electors, the Legislature of Florida passed an act authorizing the board of State 
canvassers to make such a canvass. Thela.w was approved January 17,1877, and is 
as follows: 

An act to procure a legal canvass of the elMtoral vote of the State of Florida as 
cast at the election held on the 7th day of November, A. D. 1l:!76. 

The people of the State of Florida, represented in senate and assembly, do en­
act as follows : 
SECTIO~ 1. The secretary of state, attorney-general, and the comptroller of pub­

lic accunts, or any two of them, together with an.v other member of the cabinet 
w bo may be dosip:nated by them, shall meet forthwith at the office of the secretary 
of state, pursuant to notice to be given uy the secrtltary of state, and form a boarii 
of State canva sers, and proceed to canvass the returns of the election of electors 
of Pl·esident and Vice-President, held on the 7th day of November, .A.. D. 1876, and 
determine and declare who were elected and appointed electors at said election, 
as shown by such returns on file in tile office of the secretary of state. 

SEC. 2. The said board of State canvassers shall nanvass the said returns accord­
ing to the fourth section of the statute approved February 27, 1872, entitled "An 
act to amend an net to provide for the registration of elec"tors and the holdin<T of 
elections," appro>ed August 6, 1868, according the con8truction declared, and the 
rules defining the powers and duties of the board of State can\'assers under said 
law, prescribed in and by the supreme court of this State in the case of The State 
of Florida on the relation of Bloxham vs. Jonathan C. Gibbs, secretary of state, et 
11l, decided in Jannary, .A.. D. 1871, and in the case of The StAte of Florida on the 
relation of Geor·geF.lliew vs. Samuel B. McLin, secretary of state, William Archer 
Cocke, attorney-~eneral and Clayton A. Cowgill, comptroller of public aceount of 
the State of Flonda decided December 23, A. D. 1876. 

SEc. 3. The said ~ard shall make and sign a certificate, containing in words 
WTitten full length~ the whole number of votes given at said election for each office 
of elector, the numoer of votes given for each per,on for such office, and therein 
declare the result, which certificate shall be recot·ded in the office of the secretary 
of state, in a book to be kept for that purpose, and the secretary of state shall 
cause a certified copy of sucb certificate to be published once in one or more news­
paJlOrR prin~ at the seat of gov~~ment, ancl shall transmit two certified copies 
of such certificate, one to the preSldmg officer of the senate and one to the presid­
iuno ollicer of the as embly of the State of Florida. 

§Ec. 4. This act shall take effect from and after its passage. 
Ap1noved January 17, 1877. 
I, \V. D. Blo:-:ha~, secretary of state of the State ~f. Florida, do hereby certify 

that the ~oregomih1s a t_rue and conect copy of the ongmal on file in my office 
tb~S~~ony w ereof I ha.vo hereunto set my hand and affixed the great seal of 

Done at Tallahassee, the capitol, this the 26th day of January, A... D. 1877. 
[SEA.L.j 

W. D. BLOXHAM, 
Secretary of b'tn.ts. 

The result of tbis canva.'iS is set forth in detail in the evidence. 
. The returns ~om the several boarus ?f _county canvassers clearly show the elec­

tion of the Tilt..len electors by a mnJOI"lty of at leMt 90 votes. "Nu legal can­
vas~ of the returns a.'i they appear in the office of the t~ecretary of st.ate of 
Florida can show a differeut result. It is as certain as testimony can make it that 
under the laws of Florida the Tilden electors should have bad from the board of 
St.ate cam'a sera certificates showing their elEICtion. In other words the evidence 
wlJicb the laws of Florida pwvide· for showing tlJe result of an eiection sbows 
boyoml all fair controversy that the Tilden electors diu receive a majority of at 
lea:~t 90 votes, and were conseguently elected. 

It should be borne~ ~ind, m consid~ring the certificates of the boards of county 
cam·n. sers, t~at_ a maJonty on nearly, if not all, of those boards are republicans, 
ami that a ID.'lJOrtty on nearly all of the precinctcanva.<;sing boards wererepnblicaus 
also, and tl1crcfore the result a.'i sta.Letl in tho declaration of these precinct and 
county canvassing boards cannot be presumed to be any more favorohle to the can­
d_i!lat~s of tho democratic pa.!·ty than the facts will fully warrant. '!'his being the 
st.tuatJou of the vote ~f Flonda as it appears from the retnms which the law pro­
Vl~lctl .shall ue the evull'nce of the. result, the question is wh ther thoro is any­
thing m the _manner of the conducting of the election on the part of the support­
ers of the Tilden electors in the State of Florida to vitiate ani! renr e that result. 
. Thh1 is ~ertainly an important question, and in co~siderinrr the testimony bear­
~nJ! upon tt one fact should .uo kept cons~ntly in ~'iewt whid must have a gt'eat 
mfluence u~n all who. consider the question. It 1s this, the go>ernor of Florida 
was a. republican candidate for re·ele<>.ti~u and had the appointment of all the otli­
cers o~ the Stato except constables_. This put the whole machinery of the go~('rn­
ment m the hands of th~ repubhcau party, under circumstances which would 

make them most vigilant to see tba.t no possible advantage should be taken of it 
or its candidates for office, and there was at least the usual temptation on the part 
of those having the agencies of the government in their control to use those ag~n· 
cies to the utmost verge of a most liberal construction of their powers in that di· 
rection which might oe most favorable to the success of their candi<latf.>s, and 
thereby continue themselves in office. · 

The county commissj.oners bad the appointment of all the voting-places and elec­
tion officers, except clerks, (the olerks being appointed b,y the inspectors appointed 
by the county commissioners,) and they hid also the power of revising the regis­
tration-list. .A. m~jority of the election officers were re-publicans at nearly every 
voting-precinct. This gave them every facility to comiDlt fraud if so inclined and 
to prevent its commission if attempted by others. There is, therefore, nothing in 
the situation going to make it probable that the supporters of the Tilden electors, 
rather than the supporters of the Hayes electors, were guilty of any frauds in the 
election. 

Without discussing the general questions as to the powers of eit.her Honse of 
Congress or both combined to go into the q neation of the details 6f an election in a 
State for presidential electors, your committee say that although they are not 
specifically charged with the duty of examining into the matter of intimidation, 
they feel justified in decla.ring that they did not hear any one seriously olaim that 
there was any intimidation of the colored voters by the white people of Flor-ida, 
and that there is not any evidence going to show that the people of l!'lorida were 
not as quiet and free from all disturbing influences at the late presidential election 
calcul.·-..ted to wrongfully affect an election as the people of auy other State in the 
Union. The election was regula.rly conducted in accordance with the forms of 
law prescribed by the State, and there is notbin~ in the mode of conducting it 
which ought to vitiate it or throw distl·ust upon 1t except in a few instances to 
which we specially refer. There wereirregularities in conductingtheelections at 
some of the precincts, as there must always of necessity be from accident, inatten­
tion to the provisions of law, and the presiding at elections of unskillfnl persons, 
where there is an honest intent and no disposition to commit a. fraud. There were 
some cases of most clear, direct, and flagrant fraud. 

LEON COUNTY. 
.At the very commencement of their examination at Tallahassee, in Ltv .AI Countv, 

your committee found that one Joseph Bowes, a leading republican politician and 
a prominent office-bolder, and one Wiley Jones, a republican, went from Talla­
ba.<~see to Richardson's school-house, a voting-place about ten miles distant from 
Tallahassee, known as Richardson's school-house precinct, No. 13, for the purpo e 
of acting as election officers, and that said Bowes did act as an inspector of elec­
tion and the said Jones did act as clerk. It was also proved that Lawrence Booth, 
a. republican and a Federal office-holder, living at Saint Mark's, in the adjoining 
county of Wakulla, thirty miles distant, acted as one of the inspectors. It ap­
pearE>d. that said Bowes bad in his possession a quantity of small ballots with the 
names of the republican candidates thereon, the ballots being about an inch and a. 
half square. It also appeared that 73 of those ballots were found in the ballot-box 
at this precinct. It was testified by one Rout1e, who was in tho room where th~ 
ballot-box was during the whole day at said precinct, that although he watched all 
day the puttin<T of votes into the ballot-box, be did not see one of tl:\ose small bal­
lot~ put into the box, and that he was satisfied that pone of them was voted at 
that precinct. Leon T. Roberts, a Uniterl States supervisor of election, also testi­
fied that he was all day sitting by the ballot-box and watching the ballots as they 
were deposited in the ballot-box, and did not see one of the small votes deposited 
in Raid ballot-box. 

The poll-list at this precinct was suspicious in its character, ther~ being three 
pages of names, amounting to seventy-two names in all, which had t be appearance 
of being written all at one time and in the same handwriting, and not like the rest 
of the poll-list, which was written by different persons. Neither the names on 
said poll-list nor the pages of said list were numbered, differing in that respect from 
all the other poll-lists in Leon County, which were sixteen in number. 
It was proved that these seventy-two names were of persons scattered through­

out the county1 and that not more than two or three of them lived within five miles 
of Richardson s school-bouse, and that many of them lived in remote parts of 
the county ; that forty-eight of those persons voted at other prMinctsin the county, 
and twenty-four of them were C.'l.lled and every one of them made oath that he did 
not vote at the precinct and was not at Richardson 's school-house during the day 
of election; and some of these w:itn~>.sses did not know the location of Ricliardson's 
school-bouse. All of these twenty-four were republicans but two, and voted there­
publican ticket at other precincts. There was no evidence t.hat a single one of the 
seventy-two persons upon these three pa~es of the ;\'oll-list voted at this precmct. 
Here is a clear case of the "stuffing of a oallot-box' and the making up of a fraud­
ulent poll-list to cover up the first fmnd; and there wns willful and corrupt per­
jury on the part of Bowes to uphold the don ble fraud. There being this clear evi­
dence of fraud on the part of the election officers, their certificate is not entiUecl to 
any cre.dit, and no votes can be counted but what are proved independent of their 
cfll'tificate of return. There were 187 ballots in the box including the 73 small votes, 
although but 186 votes were returned as cast. 

Your committee are clearly of the opinion that the rule of law, as ordinarily a~­
plied in election cases, won1d lead to the rejec~on of this entire poll, making a dif­
ferencein tile vote of Leon County of 177 votes in favor of the Tilden electors. Still 
your committee are of the opinion as a matter of fact that there is a strong proba­
bility that 114 votes were really cast, and that only 9 of them were cast for the 
Tilden electors; that the vote may stand 105 for the Hayes electors and 9 for tbe 
Tilden electors, making a difference of 72 votes in favor of the Tilden electors. This 
~~e~~!ost li bera.l construction that can possibly be given to the vote for the Hayes 

In considering and ascertaining the true result of lin election very little atten­
tion. should ordinarily l;le paid tc;t mere irregularities which do ~ot affMt the real 
menta of the case. 1t 1s rmposs1ble to defi.ile exacjly the degree of irregularity 
and illegality in the conduct of an election which Wlll render it void. Each case 
must dep nd, to a very great extent, upon its own merits, upon the circumstances 
as developed by the evicfence. The principle is, that irreuularities which do not 
tend to affect the result are not to defeat the w:ill of the People· the will of the 
majority is to be respected even wJ1en irregularly expr<>,ssed. (Jak'er vs. Common­
we!llth, 20 Penn. St. R., 49?.) In Carpt~nter's cru e, 2 Parsons, 540, the court 
say, "that although the election officers may be liaule to punishment for a violation 
of the clire.ct.ory provisions of the statute, yet the people should noli be punished 
for the defaults of their agents. That a mere irreg-ula.rity or mistake on the part 
of tne electiol! officers,_o_r their omissiou to observe. some mere~y ~rectory provision 
of the law, will not Vltia.te the poll or render v01d the election lS a prmciple sus­
t:Jined uy the whole current of authorities." The same general principle is recog­
nized and supportf.>.d uy the following authorities: Piatt vs. People, 29 Ill., 72; 
Rarden burgh vs. Farmers' and Merchants' _Bank, 2 Green, (N. F.,) 68; Day vs. 
Kent, 1 Oregon, 12.1; Taylor vs. Taylor, 20 Mmn., 107; People vs. Bates 11 :Mich. 
:.162; McKiuney vs. O'Connor, 26 Texas, 5; Jonesvs. State, 1 Kansas, 279; Gorham vs~ 
Campbell, 2 Cal., 135; Sprage vs. Norway, 31 Cal., lTJ; Keller vs. Chapman, 34 
C..:al., 635; Brigbtle:v's Election Cases, 448, 449, 450 . 

The power to reject an entire poll is a dangerous one and shonlll be exercised only 
in a case where it is _impossible to ascertain the true vote. It must appear that the 
conduct of the elec_tion otfic';lrs has ~een such as t.o _destroy t-he integrity of their 
r etw'Ds and to av01u the pnma jae1.e character whtch they ouo-ht to bear as evi­
dence, befuTethey can be set a.~ide and other proof demanded of the true state of the 
vote. (American Law oi Elections, 303.) In the case of Weaver vs. Given, reported 
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in 1 Bt-ewster, 157, the court say: "And we also re-affirm tbe opinion announced in 
Mann vs. Cassidy, that when the entire proceedings connected with the conduct of 
an election are so tarnished by the fraudulent and negligent acts of the officers 
charged with the performance of tbe most solemn and responsible duties, so that 
the returns are not intelligible, or the election, because of such fraudulent conduct, 
is rendered unreliable in such a case, it may become obligatory on the court to throw 
out from the general return the entire return of such election division." 

In Chadwick vs. Melvin, Brightl.e_y's Digest, 256, Chief-Justice Thompson says: 
" There is nothing which will justify the striking out of an entire division but an 
inability to decipher the returns, or a showing that not a single legal vote was 
polled, or that no election was legally held." . 

In Littlefield vs. Green, Brightle:y's Digest, 49~96, the court say: "It is undoubt­
edly the rule that if the canvassmg court can separate the legal from the illegal 
votes and reject the illegal ones they are bound to do so, and that mere irre~ar­
ities in the manne1 of conducting an election, or fraud of the officers, will not VItiate 
unless it be of so gross a character as to destroy all meaus of ascertaining the true 
result." 

In the case of Biddle aml Richard vs. Wing, decided in 1826 by this Honse, Clark 
& Hall, 504, the committee say "the elective privilege is a. very important one, 
and ought to be held in the highest estimation. When a people in the exercise of 
their constitutional rights have gone through with the process of an election ac­
cording to the prescribed rules, they ought not to be deprived of the advantages 
accming therefrom but for the most substantial reasons. No doubts which are 
capable of beina solved ought to be permitted to operate against them. Indeed, 
nothing short of the impossibility of ascertaining for whom the majority of votes 
have been given ought to vacate an election; more especially if, by such decision, 
the people must, on account of their distant and dispersed situation, necessarily be 
unrepresented for a long period of time." .And further on in t.he report the com­
mittee say: "The officers of the election must certify the result in their several 
districts to the canvassers, who most certify to the ~overnor; they are all nnnis­
tet ial officers, and error committed by any of them, either through mistake or de­
Sil!D, is to be corrected by the House.~' 

In Thompson vs. Ewing, 1 Brewswr, 107, the court say: "The correct dispo­
sition of quegtions of this char-acter is not without clitticulty, for while on the one 
hand the whole concluct of election officers may, though actual n-and be not ap­
parent, amount to such gro&9 and cul1lable neglis:ence, such a clisre~ard of th ir of­
ticial duties as to render their doings uninte.llig~ule or unworthy 01 credence, and 
the results of their ar.tion entil'ely unreliable for any purpose; on the other, the 
were neglect to perform the direct{)ry requirement!! of the election laws, or the 
performance of their duties in a. miAtakeu manner, where there is no reason to be­
lieve that tlie officers acted with bad faith, and no harm has accrued from the negli­
gence or mistake, ou~ht not to be allowed to defeat the expression of the will of the 
people of an entire district, against whose votes no o ~jection can be made. E>ery such 
case must be examined and determined upon its own merits. 1t * * If it were 
the duty of the court to set aside the return from every poll in which an irr-egular 
or even an illegal act had been done, no election would be likely to stand the test. 
Such a rule would in fact afford to the adroit and designing partisan the oppor­
tunity to interfere with the fair expreaAion of the popular will. While, therefore, 
we carefu11y iuveatigate to tlfltect and snbve1·t fraud, we cannot lean iu bvor of 
less serionM compltl.inls, which do not a.tfuet the rf'al merit of the tran,;actiou." But 
ii framl be cleat·ly shown to exist to such an extent as to satisfy the mintl that 
the retnm does not show the truth, and no ovitlonce is furnishecl by either party 
to a con teAt, ancl no investigation of the committee enable them to ascertain tlte 
true vote, then no altemative is left bot to reject the poll. 

These anWwrities have been lilJemlly quoted from apllrovingly by Mr. McCRARY 
in his valuable work on elections. (See sections 302, 303, 304, ancl305.) 

The authorities sustaining this doctrine could be multiplied, but we think suffi­
cient have already been presented t{) fully establish it. The rule here laid down 
and approved by tbe courts and the decisions of this House can be summed up in 
a few words, as follows : That if the voice of the electors can be made to appear 
from the return, either alone or aided by extrinsic evidence, with reasonable clear­
ness and certainty, then the election should stand ; and if it appear that error or 
mistake has been committed by the election officers, or illegal votes admitted, it is 
our duty to purge the poll and correct the mistake. 

These are principles of law which we hn.ve applif'd to the cases where irregular­
ities or fraud have been here considered. 

JEFFER80N COUNTY. 

In this county the election was conducted in a very loose manner. Many of the 
plain provisions of the statute were ignored, and others violated. The registration­
list was not correcte(l as re<J.nired by the a-ct approved February 24, 1875, (see ses­
sion acts, 1875, Florida Legtslature,) and in consequence thereof it was largely in 
excess of the male inhabita.I!ts over the age of twenty-one years, as shown by the 
census taken under the provisions of said act a few months previous to the elec­
tion. Prior to the election the intellig-ent and inftaential men of both political par­
ties, for the purpose of h1soring peace, good order, and fairness, entered into a writ­
ten agreement that two challengers to be selected from each party should be sta­
tioned in the room near the ballot-box, whose duty it should be to challenge those 
persons offering to vote who were not qualified. This proposition was violated by 
tho republican inspectors, ancl the challengers excluded from the room except at 
one poll. The county commissioners first appointed all inspectors from the repub­
lican party, bot were subsequently prevailetl npon to change their order and ap. 
point one democratic inspector at each poll. The whole election machinery of the 
county was in the handstof the republican party. Four out of the five county com­
missioners, who appoint the inspectors, the clerk of the circuit court, who is the 
registering officer, together with the county judge, are all members of that party. 
One of these last-named officers on the day of election acted as clerk, the other as an 
inspector, and each assisted in making up the return of their respective polls. They 
were both ex ojfir;io members of the board of county canvas ers and as such passed 
upon and canvassed the result of their own work, an act which, while it may not 
b6 absolutely ill~al, is certainly improper and highly reprehensible, and should be 
condemned by all fair-minded men. 

The law of Florida provides that no person shall vote at any election nnl£>.ss he 
shall have been duly registered six days previous to the da:v of the election, and the 
name of the voter shalf be written on the registration-list by himself, or at his 
request by the clerk or deputy in his presence. These plain mandatorypr.ovisions 
of the law were violated in respect to a lnrge number of voters (the exact number 
of which could not be ascertained) by the deputy clerk taking the names of 
electors and sending them by mail to the clerk, and the clerk, instead of placing 
them on the list, sent them to the printer at Jacksonville, who failed to put them 
on. Not one of those persons whose names were thus hawked about were qualified 
voters at the last election. 

POLL ONE. 

The official return from this poll p;ave 570 votes for the republican and 5 votes 
for the democratic electors. The tRstimony of the voters themselves show that 
there were ten persons at least who voted for the democratic electors at this pre­
cinct. The canvass was not public _as the law directs. 'l'bere wa.'! no other evi­
dence of fraud or irregularity at this poll, except the rapid manner in which the 
ballots were received and the want of care with which they were canvassed. The 
time occupied in counting was less than two hours. The names were not read at 
length, but two of the inspectors each unfolded and counted paek~es of twenty­
five, put them together, passed them to the third, who placed them m the. box, and 

the clerk tallied one for each packaae of fifty. The law of Florida makes no pro­
vision for the preservation of the ballots after the same are canvassed, but fortu­
nately in this mstance they were preserved and on a recount the next day 10 demo­
cratic ballots were found in the box. Evidently this discrepancy between there­
turn and the proof is the result of mista.ke on the part of the officers, occurring 
from the rapidity with which the canvassing was performed. Justice demands 
not the rejection of the poll, but that the 5 votes proven be deducted from the re­
publican electors and added to the democratic electors, making the poll as corrected 
stand 565 republican and 10 democratic votes. 

In support of the rule adopted and bearing on the point, see Washburn vs. Vor­
hees, 2 Bartlett, 54. Reid vs. Jnlia.n, ibid, 8-22 .. 

POLL EIGHT. 

The ballot-box at this poll was concealed from the view of the >oter at the time 
of voting, the window through which the ballots were received being 6 feet 3 
inches from the ground. On cotmting the votes and comparing the same with the 
number of names on the clerk's list, ft was ascertained that there were 504 ballots 
and 2 cotton receipts in t.he box, and 514 names on the clerk'slist. It was subse­
quently ascertained that there were two double tickets, or ticket follled together, 
which unller the law should have been destroyefl , but were all canva .. ~sed, thor by 
increasing the number of ballot to 506. On making up the certificate, Jam R C. 
Smythl', one of the inspectors, added 6 in number to the republican votes, making 
the return show 493 republican and 19 democratic votes, in tead of 4 7, the actual 
~umber of republican votes found iu the box. 'rbe clerk's list, the check or regis­
tration list nsed at this poll, the affidavits of the clerk and inspectors, have all been 
lost or destroyed. The officers swear they returnerl them with the box to the clerk 
of the court, the clerk swears that he never saw either of them after the election ; 
that examination was made and they could not be found. The return shows 19 
democratic ballots, when twenty-three witnesses testified that they voted the dem­
ocratic ticket at this precinct. James H. Sanders swears that he placed a corre­
sponding mark on two democratic ballots, voted one and retained the other, which 
he exhibited at the examination ; that he was present at the canvassinu and closely 
scrutinized each ballot as it. came out of th.e box, :md failPd to find' or see the 
marked one voted by himst>lf. The outluct of , myt.he in making the adclit.ion of 
6 votes can be viewed in no other ligbt t.han a tlelil.Jei-atf\ purpose t{) falsify tlie re­
turn, or force the number of lJallots ro co1·respond with the numb rof names on the 
clerk's 1L'1t. 

Bot tbe nnmber added by Smythe is definitely stated, ani! moAt, with the douUle 
tickets and tbe 4 exlra. democratic vote.'! proven, be deducted from the whole num­
ber of r"'publican votes returned. .And applying the same rule here as at poll No. 
1, we give the demo01-atic electors the benetit of the 4 votes proven in adclition to 
the 19 returned, making their vote stand 23 and the republican electors 479. 

Your committee further find that at the various precincts in Jefferson County a 
large number of votes were cast for the republican electors by persons not entit.led 
to vote by reason of minorit.v, non-residence, non-registration, and conviction for 
larceny and other offenses; also a nom ber cast b:v persons who voted more than 
once, the aggregate of these various clas!'les being 14!l, as follows: minors, 31; 
nou-resirlents, 16; not rPgistered, 52; convicts, :.n ; and repeaterA, 2!J. Thflse must 
be deduct.ecl from the augre~te rflpnblican vote as retnruetl by tb bo!ltrd of county 
CllJ.lVasSel"!:l. 

JACK ON COUNTY, FRlENDSffiP CHffitCU I'RIWJNCT. 

'J'be ballot. box at this po11 was cone&'llud f1·om tl1e ,.;ew of the voter at tl1e time 
of p:J.~J:~iug ltis ballot to the ini!pector, but coultl be seen by tJ1e byst:"Ultlel"!l from sov-
ral other windows in the room. The '\"oteA wero not. firRt counwcl ancl comparc.'u 

with the number of names on tJ•e clerk's list. John R. Mozley, a United States 
supervisor, received a number of ballots and passetl them to the inspector. Imme­
diately upon the close of the polls the inspectors proceeded to make their canvass, 
and dld canva s 4 ballots, then took a recess and removed the box two mil s to the 
house of John R. Mozley, where the canvass was resumed aml a few additional bal­
lots canvassed. Again they discontinued for supper and left the box in the room 
where the canvass was made, the windows ~ed down, all persons being excluded 
therefrom; the box and the door of the room was locked and the keys kept by 
Henry Long, the republican supervisor. . They returned after supper, found the 
box as they had left it, and completed the canvass. Prior to removin.., the box the 
samewaslockedbyJacob H. Stephens, tbodemocraticsupervisor, and the key given 
to Henry Long, the republican supervisor; they then placed it in a buggy with 
said Stephens and Edmond Hays, the republican inspector, and by them was con­
veyed to the house of Mr. Mozley. On arriving there the box was carried into the 
bonae by Mr. Stephens, accompanied by Henry Long, Edmonn Hays, and the other 
officers, together with the crowd that followed, when Long unlocked the same and 
the canvass was resumed. The canvass was public. .After it was understood that 
the box should be removed, anti before starting, the annotmcementof the intention 
was made to the audience, five or six of whom followetl and witnessed the cannlSs­
ing, or passed in and out of the room at pleasure dnrina the progress of the same. 
The reasons given by the witnesses for the removal of the box was that the church 
was unfinished, the windows open, the day cold antl unpleasant, no fir , nor any 
place for on!), no lights, no paper, and nothing to eat. The population of this im­
mediate neighborhood being very aparse and poor, the necessary conveniences 
could not be obtained nearer than Mozley's. 

While your committee do not in any manner wish to appear as aanctioninl!: or 
excusing these irre11:nlarities and violations of plain <lirectory pronsions of the 
law, yet, in the t~ta.l ab ence of actual or even apparent fraud on the part of the 
officers conductio~ the election they do notconsidl'r them as affecting the merits or 
rendering uncertain the result. On the other hand, the inspectors, the clerks, and 
the United States supervisors all swear that the election, so far as they could ob· 
serve, was conductf'd fairly and honestly; that each name appearing on the tickets 
was read at length by one of the inspectors as the same was drawn from the box; 
that the ballots were all properly can>assed; that the poll-list and check-list, with 
the certificate or return, were transmitted to the clerk of the circuit court as pro­
vided by l:1w. There appears, however, a discrepancy between the return and the 
proof at this poll, the return showing on the face 14!> votes for the democratic and 
44 for the republican electors, while the evidence of sixty-thr£>.e witnesses shows 
they voted the republican ticket at this precinct. Your committee think it proper 
here to state that many of these witnes es could neither read nor write, and that, 
from their want of general information and inability to read, they may have been 
deceived as to the contents of their tickets, or, if they voted the democratic ticket, 
were unwilling to disclose it, either of which . would fully account for the dis­
crepancy. 

But the question L~, what shall be done with this poll~ Shall it be rejected or 
can tbe errors, if any, be corrected 7 H the true vote can, with reasonable cet·­
tainty be ascertained, it is our duty to apply the rule by which it can be found. 
The proof is conclusive that the whole number of votes cast was 189. On this 
point there is no conflict in the testimony; and, accepting the stateme11ts of those 
persons to be correct, we can arrive at the result b:v adiling tbe extra 19 votes 
proven to the 44 republican votes returned and then deducting the 63 from the total 
number of votes cast, making the vote of the precinct as corrected stand for re­
publican electors, 63; for democratic electors. 126. 

If, upon any principle, tliis poll should be excluded from the count, the same 
principle applied to other precincts would exclude polls Nos. 1 ann 8 in Jefferson 
County, poll No. 13;.. Richardson school-house, Leon Countv, and Archer Precinct, 
No.2, in .Alachua liOunty. The net result of the exclusion of these entire polls 
would be to deduct from the total vote for the Hayes electors 1,682 votes and from 
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the Tilden electors 314, being a net gain in favor of the Tilden electors of 1,368 
votes. 

CAMPBELLTON PRECINCT. 

Your committee examined into the manner of conducting the election at this 
precinct and finrl everything fair. Its fairne-ss was so apparent that the republican 
member of the subcommittee making the examination waived all objections to 
its bein~ counted as returned. 

That m the counties of Jefferson and Jackson the committee was wholly unable 
to discover the violence or intimidation in any manner affecting the election or 
that a sjngle vote was changed thereby; on the contrary, they find that the elective 
franchise was exercised freely and undi turbed by ali · that the only threats or 
attempt at intimidation or violence was made by colored persoiiS against those of 
their own color who manifested a disposition to vote the democratic ticket, and 
even in those cases the eviQ.ence fails to establish that any person was influenced 
to vote ag;ainst his will The same can be said with equal truth of '1.11 the coun­
ties in the State except as already stated. There wa-s not a syllable of evidence 
tending in the slightest degree to cr ate even a suspicion that any intimidation or 
coercion had been practiced. · 

The committee found, in 1.l1e coUJ"se of their inve~tigations, that many persons 
voted the r epublican ticket who were disqnalitied under ilie constitution and laws 
of the State by conviction before the courts of certain offenses. Many of these 
convictions were for larceny, and it was UJ"ged by some members of the committee 
that there is no disqualification unlesA the larceny amounts to a felony. 

The distinction as to the grade of offenses nuder the statutes is between felonies 
and misdemeanors; the former including all crimes punishable by rleath or im­
prisonment in the State penitentiary, ilia latter every other offense. (Act of 1868, 
page 104, section 1.) Under the statutes there is a grade of larceny where the 
money or ~oods do not exceed in value$:!0, (Acts of 1868, pa~e 72, sect.ion 21,) which 
is punishaolo by fine and confinement in tho county jail. TLis is clearly a misd& 
meanor; all other gradoo of larceny are felonies uuuer the tate laws. 

+be clause of the tatnte relating to the disqualification is as follows: 
"The following classes of persons sball not be entitled to vote: * * * 
"3. Persona hereafter convicted of felony, bribery, petjury, larcen , or other in­

famous crime."-Acts of 1868, page 3, section 6. 
There is no statutory definition of ilia eXJn -es. ion "infmnon~ crime," anrl this 

clause seems to regard larc ny of every gt·ade as infamons. The expression has 
no technical signification as to the grade of the otrouse. lf only a larceny amonnt­
~g to a felony were intended it would have been unnec ~'\ry to nse the wor.I at 
all, for it would have been included in the word felony, and the specific mention of 
it afterward wonld have been supcrflu"u>i. 

The constitution clearly gives ilie right to the Legislature to m:ltke the exclusion 
in the following clause: 

"The Legislature shall ha7e power and shall enact the necess'\ry laws to exclude 
from every otficeof honor. power, trust, or profit, civilormilitaty, v.'ithin the State, 
and from the right of suffraO'e, all persons convicted of bribery, perjury, larceny, 
or of infamous crime."-0tJn8tilution, article 14, section 4. · 

In section 2 of the same article there is a po itive exclu.'lion of aU persons con­
victed of felony from the ri~ht of suffrage. It rP:l.(ls : 

"No person under guardianship, non compos mmtis, or insane, sb!lll be qualified 
to vote at any election, nor s hall any person cobvicted of felony be qualified to vote 
at any election unless restored to civil rights." 

Under this latter clause persons convicted. of larceny of a grade amounting to a 
fellln,V would be disqualified to vote; there is no neceBl:lity for a statute to put the 
machinery -in motion, they are convicted felon!!, and their right.:i are concluded by 
tile const.itutional enactment. The framers of the constitution, however, we.nt 
further in section 4 and directed tho Le~islatnre to excluuo all pet on convicted 
of larceny without regaru to the grade or the offense or the amount stolen. This 
duty the Legislature discharged in passing the act of 1808, already quoted, whieb 
repeats the constitutional disqualification as to all convicted felons, and specially 
disfranchises the other cla.sses m the L'lter section. 

There has been no judicial decision upon this point by the courts of Florid~ 
ALACHUA COUNTY. 

In this county your committee founll a gross fraud committed by some of the 
officers of an election precinct, and a cle:u:· attempt to sustain by willful and COl'· 
rupt pe1~nry ilia fraud and to ret:a.in the advanta~es of it for the repnblic'l.D 
ticket. rhis was at Archer -precinct No.2. The officers of election at the pre­
cinct were Richard H . Black, Green R. Moore, and Floytl Dukes, inspectorR, and 
Thomas H. Vance, clerk. Black, Moore, and Vance were republicans, and Floyd 
Dukes, who had the misforttme not to be able to read or write, was ·a democrat. It 
is customary for tho county commi sioners to appoint one democrat on the board 
of inspectors, but your committee found in several cases the democrat }mt upon 
tho board was not one who had the capacity to be very skillful in detecting n-and. 
The precinct is about thirteen miles from Gainesville. Vance, the clerk, lived in 
GaincsTille, aml is an active politician. The evidence show:'!, beyond all contro­
versy, that not more than three buntlred anu sixteen votes were polled at this pre­
cinct, et the returns sboweJ. that 535 votes were cast so that two hundred and 
nineLeen names were frauuuleutly put upon the poll-list by Vance, the clerk, of 
persons who did not vote at this llrecinct and the votes for the Hayes electors 
made to appear two hundred and nineteen grea.Ler than they in fact received. 

There cannot be the least gt'Onnol of mistake as t.o the existence of this fraud . 
The eviuence showed that one Samuel T. Fleming, a merchant and a man of in­
telligence and probity, who was most th01·ougbly acquainted with the voters at 
Archer and vicrnity, md at the request of various pei'Bons remain all day at the 
polls to take the name of evet·y person who voted fi."Om the outside of the room in 
which the ballot-box was placed, and it was proven that the officers only voted 
from the inside of the room where the ballot-box was. He intended to take the 
name of every person voting, remainllig the entire day at the polls, and be is qtlite 
certain that h e diu take the name of every p erson voting. He took the names of 
304, making, with the four wllo voted fTom the inside of the room, 308 votes. His 
evidence is the only reliable evidence as to the number of votes cast; no other one 
has given any te. timony a.'l to vote. cast whose word is entitled to credit. It is 
possible that Fleming may have matle a mistake as to eight votes, or that eight 
more ballots may have been voted from the inside of the room, still there is no evi­
dence to satisfy auv one t.bat Flemiug- is not absolutely correct. 

The vote was dec hrecl on the ni .,.ht of election thus: For Stearns, 180 · for Drew, 
136: anu the statement that the votes for the other candidates did not differ more 
than two or three :fl'Om that. Black, one of the inspectors. also rea(l off the vote from 
the. tall.y-shcet to one Samuel C. To cker, (pages 183 and 282,) and he took it down 
that night ancl produced the origutal paper, and the same is ~xhibit No. 47. This 
shows Drew, 13u; Stearns, 180; and the Hayes electors 178, and tlle Tilden elect­
ors, 141. There is evidence also from several other parties who were present and 
heard .Black announce the vote, 180 for Stearn and 136 for Drew. Two witnesses 
were called who testified that a dillerent vote was declared; one of them was a dep­
uty United States marshal named David Brown, who was stationed at this precinct, 
saad the vote was announced by Black to be 530, but this singular fact appeared 
tba.t the appointment of this very David Brown, which had been in his possession 
all the time except a short time that it was in the possession of one of his children, had 
written upon itS. 180, D. 1:l6, being the initials of the two candidates for govemor 
of Florida. Brown cannot write, and your committee are strongly of opinion that · 
the entry wag made on the night of t be election by one of the officers of the election 
at the request of Brown. Brown did not, though inquired of, give any explanation 

as t.o who made the entry, or when it was made, or tlie object for which it was made, 
but stated he did know it was on the paper. It is clearly proven that the announce• 
ment of this vote was 180 for Stearns and 136 for Drew. 

The po1l-list at this precinct was stolen from the clerk's office, so that your com­
mittee did not have the opportunity of examining it. Mr. Fleming made out a list 
of over one hundred and sixty names which were not duplicated on the registration 
of persona on the poll-list at this precinct, and testified that he was sure that no 
one of said persons voted, and that he knew personally nearly every }>f\rson who did 
vote at this precinct. It could not be shown that one of those persons did vote at 
this precinct. An attempt was made to show that there was a Pompey God.frey in 
the vicinity of Archer, he being one of the men that Fleming testW.ed did not vote 
there and that he did not know any such man. One Allen M . Jones testified that 
he knew Pompey Godfrey and that he lived within two miles of Archer, whereupon 
your committee sent at once an officer to summon him, and had Jones go with the 
officer to }JOint him out, with directions to the officer to summon the man pointed 
out by Jones as Pompey Godfrey. This being done Pompey Lawrence was pointed 
out :loS Pompey Godfrey, and he appeared and !'!aid thatJonesougbt to have known 
his n'l.me as they had attended the same church, and he had never been known by 
any other name than Pompey L awrence. :ro further attempt was made to impeacll 
the r ecollection of Fleming. 
It is as clear as testimony can establish a fact than not more than three hundred 

and sixteen persons voted at this precinct. Several persons w ere called who were 
on the poll-list as having voted at Archer No.2, who testified that they were not at 
this precinct during election day, and that they voted at other precincts in this 
county many miles from Archer, and were not anywhere in th6 vicinity of Archer 
dm·ing election day. One man who had been dead for a number of years was r& 
corded :J.S having voted at Uris precinct. Thomas H. Vance, who went from Gaines­
ville on Monday preceding the election t.o Archer for the purpose of acting as clerk 
of elecLion, deliberately ma<le oath that be went down to Archer on the evening 
previous to the election without any intention of acting as an o1licer of election there, 
and that it was not sug-gested to bim until be had bePn some tim at Archer that he 
had better remain, there and act a.s an oflicet·, did on tbe day before the election, at 
the clerk's office of the mrcuit court at Gainesville, subscribe aml take an oath 
to act as clerk at Archer. The clerk appeared n.n1l protlucetl t.he oath and certifi­
cate, and ~copy may be found on pag-e 2:18. Tho clerk testified that the oath was 
subscribed and taken by Vancl' before him on Monday the 6Lh uay of November, 
the day before the election. 

It appeareu that the retums from this precinct in the office of the clerk of the 
circuit court were forgeries; that the name.<~ of the iu~pectors on each of t ben•t.urns 
wt>re all written by the same person, and that person wa.s without doubt Richard 
H. Black. It appeared that on the night of election Green R. MoOt·e signed one 
of the uuplicate retUJ"ns, but neither of those prouuced by the clerk or the count.v 
judge had ilia signature of Green R. Moore upon it, although they both purported 
t.o have his signature; anu there was no eviuence tending w show that Moore au­
thorized Black to sign his name to more than one of t,hem. And it was pla.in tl1a.t 
the blanks upon which tlJe reLUJ"n!! in the clerk's office and in the pos ession of the 
county judge were made were not the blanks furnished by the clerk of the circuit 
court for this precinct. The clerk testified that h e attached a leaf to the form he 
had for retm·n of election of St:a.te officers on the inner margin of the first page of 
the Aheet with mucilage for the rctnrns of the vot for presitlential electors. The 
returns produced had this leaf attached to tho outer mat·giu of the third page. The 
clrrk testified that were it not for these returns be ~houlcl have been po~itive that 
he had attached all the le..'\ves for the returns of ilia vote for presidential electors 
on the inner margin of the fi rat page of tho blanks sent, but be was SUJ'6 he attached 
the loaf for the returns of pre~ideutial electors to all tho blanks sent. out. An ex­
amination of th e certificates A bowed that on each blank the leaf for the vote of 
presidential electors was attached by mucilage after the names of the inspectors 
were subscribed to it, "-'1 it covered in each a part of the scroll made in signing one 
of the names on each. 

The ballot-box and all of the papers rel~ting to this precinct were in the hands 
of Vance and Black, :md they had full opportunity to commit the fraud and did as 
clearly appears from the evidence commit it jointly, as part of the false and forged 
returns were in the handwriting of each of them. It i:'l certain that Floyd Dulies 
could not have had any :participation in this ft-a.ud ; be was a. democrat, and cer­
tainly would not have ruded in committing a fraud upon the canrlidates of his 
party. It may be fl\irly claimed that it is certain that 136 democratic vote.'i were 
cast at this precinct. It cannot be that these republican ofticials would commit 
a fraud and then attempt to sustain it by perjury and for.e;ery to aid the party 
they were laboring to defeat. The ballot-box at this precinct when opened by the 
board of county canvassers was found to contain but 9:77 votes, 215 being repubb­
can votes and 62 being democratic votes. There were 35 republican votes that 
had not been strung, and the evidence is that all of the ballots were strung at the 
time they were canvassed on the night of the election, therefore it is certain that 
the ballot-box was atnifed with 35 republican votes. It will not be pretended, or 
conjectured even, that the party that would put in re:publican votes would t-akeout 
any of the republican votes already in the box, but 1t is fair to presume that the 
man who is base and partisan enou~h to stuff a ballot-box with republican ballots 
would not hesitate to steal democratic votes, and thus your comnnttee are clearly 
of opinion that the 180 votes that had been strung were all the republican votes 
cast at this precinct. It is _quite a striking coincidence that there were just 180 re­
publican votes that had been strung and the republican vote declared. It will be 
seen that the 35 republican votes not strung added to the 180 votes s~g make 
215, just the number of republican votes found in the box. 

Your committee are clearly satisfied that 180 republican votes are all that were 
cast at this precinct or that were in the ballot-box on the night of the election, and 
that there must have heen 136 democratic votes cast. In no other way can the 316 
votes declared be m:We up. They were so made UJ.l and that is the result of the 
vote as declared on the night of the election. There lB no pos~bility that any fraud 
could have been committed by Floyd Dukes. He could not read or write and had 
no capacity to commit a fraud. Green R. Moore had nothing to do with makincr 
out the reqtrns or keeping the poll-list. The fraud was committed by Black anli 
Vance. They made a false I-eturn, stuffed tlle ballot-box with republican vote , 
made a false poll-list, stole votes, and committed perjury and forgery to snsta.in the 
fraud. The rule of law is clear that where the otficei'S of election are shown to be 
guilty of fraud it destroys their return so that it is wholly unreliable, and no votes 
can be counted but those that are proven outside of the return. 

It is proved that at least three hundred and eight persons voted at this precinct. 
It was declared by the two republican officers that the democratic ticket had received 
130 votes, and t.bat was sworn to by Vance, who would not swear to more votes ilian 
that ticket did receive. Richard H. Black, the republican, makes oath that the 
democratic ticket received 136 votes. But your committee have come to the con· 
elusion that it is impossible to ascertain the actual vote cast at this precinct, and 

~~~: ~~l=~s!Jd~h~~~:i~!~!:s~~t~~~ ~o~~~~::u!bt::h':~~~~~~t: 
vote must be thrown out, which will make a reduction of 263 votes in this county 
in the majority for the Hayes electors, 136 being taken from the Tilden electors 
and 399 from tlie Hayes electors ; but, if the vote shall be taken as it was declared 
to be on the night of the election, assuming; that the action was fair at the polling· 
place, and that the whole fraud was committed on Wednesday morning after the 
election, and after tlle ba.llot-boi and returns were taken to Gainesville under the 
direction of the managers of the party there, which may be the real fact, which 
we are inclined to believe is the fact, tben the vote would stand 136 for the Tilden 
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electors and 180 for the Hayes electors, making the majority for the H:lyee electors 
219less than the returns upon their face show it to be, which is the most favorable 
position that can possibly be claimed for the repn blican electors. 

ILUDLTON COUNTY. 

Some question bas been raised as to two of the precincts in this county, involv­
ing, however, no allegati<!n of fraud, intimidation, or violence, but ~urely and 
solely charges of irregqlartty. (See pages 134 to 146, and 148 ~ 151, all ~nclusive~) 

.At White Sprin_!!s precinct there were 141. votes polled, of w~1ch the Tihl.en elect· 
ors received 83 and the Hayes electors recetved ~- Theel.ection and t.he canva:>S 
were quietly and honestly conducted. Both political p~rties were represe_nted m 
the board ot election officers, and there was present a Umted States supemsor ap · 
pointed at the instance of each party. .All ~on cur in the ~t.atement that the entn:e 
proceedings from theopeningofthepollsuntilthecompletionof the count, werefatr 
and regqlru·: and that the certificates were duly sign~d. But it appears _that ~he 
blank certificates furnished by the county clerk contained no place for the IDSertion 
of the vote for presidential electors, being old blanks prepar~d for previon~ State 
elections. This fact _was overlook~d when t_he retuyns were s1gned on the mght of 
the election, there bemg grea~ ann~tY: to ~msh the~ ~abor~ and Jret hom~. because 
of serious and sutldon domestic affiiction m the families of two of the officers. 

The ballots, the registration-list, the poll-list, and the tall.y-sheet, which showed 
the vote as above st.ated, (Tilden 83, Hayes 58,) were placed m th~ baUot-box; ~at 
box with its contents was taken up to the county seat by Mulhs, the repubhcan 
inspector, and Cason, the repnb~can United States s_upervisor, and delivet·ed to 
:Raulerson the clerk of the circlllt court, also arepubhcan. The box and contents 
remained in the custody of Raulerson until November 13, when the county can­
vassers met to canvass the entire vote of the county. Upon opening the certificate 
from White Springs precinct it was discovered that no votes for presidential elect­
ors bad been returned. Upon request made, the board of canvassers, all being re­
publicans, agreed to delay the completi~n of theirla.bors rmtil t_he office~ of White 
Springs precinct could be sent for. This W:l.S done. Those officers, until that day 
ignorant of their omission, assembled in the county clerk's office, opened the ballot­
box took out the t.ally-sheets, and therefrom filled out duplicate certificates of the 
nu~ber of votes cast for each candidate for presidential elector, and appended them 
to the other certificates made out on the night of the election. This was done in 
the presence :md with theco~sentof all of theofi?.ce~ wl10conducted the electi~n at 
White Sprin(J's aU of whom s1gned the same. Th1s bemg done and properly certified 
to the jndge"' rmd the clerk of the circuit COU!t, the boar~ Of ~OUUty Canvas f?rs 
then in session canvassed the vote at that precmct for presidential electors, and ID· 
eluded the snme in the aggregate return from the cormty, which they then prepared 
and sent up to the secretarv of state in accordance with the Jaw. 

The f:wt that the ballot-box and its contents had not been. tampered with, and 
that the t:illy-shoet on the 13th of November exhibited the correct vote, was con­
firmed by the production before your committee of a statement of the number of 
votes cn.st for each candidate, which statement was written by one of the inspect­
ors on the night of the election as soon as the canvass was completed. [See Ex­
hibit No. 44.) 

This narration of the facts is the completest argument in favor of the justice of 
including the vote of White Springs precinct in the canvass, and of giVIDg effect 
to the clearly expressed and unclisputerl voice of the voters. 

At .Ja per, the county seat. of Hamilton County, there were 511 "!otes east. Of 
these the Tilden electors rece1ved 323 anu the Ha.ye electors received 185 votes. 
The canvass was not completed until four o'clock in the morning, when, by unani­
mous consent and desire, a recess or adjow'Dment was had for five hours. At nine 
o'clock of tho same morning all of the election officers met in the same room where 
the election waa hold :md made out the certificates from the tally-sheets. They 
were signed b:v all of the officers aDll properly returned; they were duly canvassed 
by the county' board and by them in turn certified to ~he secretary of st.ate. . 

Several objections have been made as to the regnlanty of the procee<lmgs at this 
precinct. The one to the adjournment before making out the certificates is dis­
posed of by your committee in considering a similar objection to Key West, Monroe 
County where we show that the clause of the act was purely directorr; and, fur­
ther, that by the very terms of the law the making_of the certificates IS not a part 
of the canvass and need not be completed before adJournment. 

Objection has also been maile to the mode of conducting the CI\Ilvass. It ap­
pears that Mn.jor Tuten. one of the inspectors, after reading off the ballots for some 
time, asked to'be relieyed,his eyes being weak, l;Wd that_Mr.Reynolds, the democratic 
United States superv:tsor, and Mr. Blackwell, m rotation, each read off the ballots 
for several hours during the night; and that Mt·. Patterson performed this service 
for a short time. Neither Blackwell nor Patterson WM AU election officer, but 
aided in the manner specified, at the request of one lilld with the consent of aU of 
the officers. BlackweU and Patterson are democrats; Mr. Taylor, a republican, 
also with the consent of the offi<'ei'S, aided somewhat in making the canvRSs. .As 
each ticket was read off by Tuten, Blackwell, and ReynolUs it Wl\8 lmmediately 
handed to Smithson, the republican inspector, (seepages113, 117, 126,) or to Mr. Tay­
lor deputy United States marshal, arepuulican, (pages 121, 129.) Tbefewthatwere 
rea:u off by Patterson were luplded to another inspector, Tuten .. Two tally-sheets 
were kept, one by the inspector and the other by a clerk. At times each was re­
lieved by one not an officer, but hotb were never relieved at the same time. At 
the close of tho canvass tho two tallies agreed. Dming the entire canvass ali of 
the officers of the election wereprt>sent, in the room, beingabouttwelvefeetsquare, 
except for a very few minutes dming which one of the inspectors was out. There 
were also present <luring the night two United States supervisors and otller citi­
zens of o:pposite political faith. 
It is said that there was furt.ber irregularity in the disposition made of the ballot­

box during the ru:ljonrnmentfrom four o'clock until nine o'clock. The kev was 
t.'\ken by Major Tuten. and the box, being locked, was taken b.v another iJl.qpector 
named :Frvar to his atore. There is a. s~eping apartment adjoining anll commnni­
('..a,ting with the store, which, on the occasion referred to, was occupied by .Judge 
Bf'IU the countyjnd~e, and a. young m neigh teen years old. Thestoredoor wa.~ locked 
and 'the key was in ..trryar's possession all the time he was ab ent fl'Om the store, 
and when the box was opened in the sheriff's office, the polling place, at nine o'clock, 
everythin(J' was in the same condition as when the box was locked at four o'clock. 
The tally-sheets were just 38 they bad been left and in accord with the vot~s as de­
clared at the completion of the canvMs. It may also be remarked that no person 
could have h:td access to the ballot-box dnringthe intermission but .Judge Bell, a 
republican, or the young man who slept with him. 

Not one of aU those presentdw·ing the ba.llotting, the canvassing, or the certifyinJr, 
whether officer or private citizen, whet.ber dem()cjrat or republican, alleges or inti· 
mates that there was the slighest fraud. All admit that there were 323 votes ca.qt 
for the Tilden electoJ'S anll185 for tlle Hayes electors. This result was certified 
to the secretary of state, and under the recent decision of the supreme court of 
Florida, in Drew vs. McLin and others, this retum should be included in the State 
canvass. 

The entirf'l current of legal decisions establishes the principle "that iiTeJrnla.ri· 
ties which do not tend to affect results are not to defcat the will of the major·ity. 
(Faker vs. Commomvealth, 20 Penn!J:vlvania. Repor~ 493.) The att.ainn?£?lt of 
office R"'ainst t.he clearly expressed will of the people IS unworthy the amb1hon of 
any lo.:Cr of a republican governmE<nt, and to djsfranchise an entire community 
because of the negligence or carelessness of tho e who handJe their ballot is a 
crime against popUlar suffrage. 

MANATEE COID."'TY. 

The returns from the county canvassing board of this cormty are regular, and the 

supreme court of Florida ordered the State canvassing board to canvass them, and 
your committee find nothing to impeach those returns, while on the other hand 
they find the most conclusive evidence to confirm their eorrectness. This county 
was known to be a strongly democratic county, and it is clear that. the then gover­
nor of Flori<la, who was a candidate for re-election, determined if possible to de­
fraud the people of that county of their votes. In plll·suance of this determination, 
about the 25th day of September preceding the late election, he accepted uncondi­
tionally the resignation of the clerk of the circuit court of this county, and did not 
appoint another clerk until a short time before the November election, and then did 

· not appoint a clerk who would qualify before sairl election, in order, as your com­
mittee believe, to have, if possible, left undone aU the preliminary acts which the 
clet·k is required to perform. By the laws of Florida it is provided in section 10, 
act of .Au~st 6, 1868, as follows: 

A complete copy of the list of the names of all persons duly registered as elect­
ors shall be furnished to the inspectors of eleetion at each poll or place of votin~ 
in the county, before the hour appointed for opening the election. The clerk shall 
prepare and certify such copies, and furnish the same to t.be sheriff at least two 
clays before the da.Y of holding the election, and the sheriff shall cause one of such 
lists to be delivered to one of such inspectors before the tinle of opening the elec­
tion. 

There not being a clerk to perfonn this duty and no evidence that it was per­
formed by any person, your committee find that it was not done, but tllis in their 
opinion does not in the )east degree affect the validity of the election in this county. 
The people of this county, being satisfied of the attempt matie to deprive them of 
their votes, did all in their power to preserve the same, and did cast their votes on 
the day of election at the polling-places appointed by the county commissioners, 
and did in every particular conform to the law of the State where the:y. were not 
prevented from doing so by the want of a clerk of the circuit court. .And there are 
but two things which the law provides shall be done which they could not do in 
conducting the election by reason of the vacancy in the office of clerk of the circuit 
court: one being to check the name of the voter on the re~stration list as be voted, 
and the other the depositing of a duplicate certificate of tne precinct returns with 
the clerk oi the circuit court. 

The precinct returns were made in duplicate and both delivered to tbe county 
judge, the Jaw providing that one of the duplicate certificates sha.U be delivered to 
the county judg-e. The law also provides that the canvass of the board of county 
canvassers may be made either from the certificates delivered to the clerk of the 
circuit court or the county judge, so that in the matter of the precinct returns 
there is nothing to vitiate the returns. The provision that duplicate certificates 
shall be made and one forwardP.d to the clerk of the circuit court and the othPr de­
livered to the county judge is a provision made to make it certain that the returns 
shall be where they will be furnished to the board of county canvassers. The evi­
dence beinjl' that the county canvassers did in fact have the e certificates makes 
the absence of the clerk so far as the custody of the returns is concerned of no con­
sequence whatever. The failure of the clerk of the circuit court to act as one of 
the board of county canvassers is fully explained. In the matter of voting each 
voter in the cormty took and subscribed to an oath, as follows: 

"I do solemnly swear that I am twenty-one years o.f age; that I am a citizen of 
the United States; that I have resided in the State for one year, and in the county 
for six months next preceding this election; that I have not voted at this election, 
and I am not disqualified to vote by the judgment of any conrt, and t.hat I have 
been a registered voter in the county of Manatee for a period of more than six days 
next preceding this election." 

This entitletl the party taking it to vote. None but duly registered voters did 
vote and all the votes cast in this county were entitled to be counted and can­
vassed as they have been. But the greatest hardship upon the people of this county 
was the preventing of those who de ired to register their names as voters from do­
ing so. It is yrovided that "no person shall be entitled to vote at .any election un­
less be shaU have been registered at least six days previous to the day of election." 
.And there being no way for those Toters not registered before the vacancy in the 
office of clerk to register and qualify himself to vote, a great number of persons 
were P.revented from voting, who otherwise would have voted, and the majority for 
the Tilden electors in this count.y is much less tban it wonl1l have been had not 
there been this vaca.ncy in the oti:ice of clerk of the circuit court. 
It IS a well-settled principle of law that officers of the law are presumed to do 

everything which the law provides they shall do, and this cert.ainly applies with 
!!'feat force in a case of this kind. It will not be presumed that any act in the 
series of ads nooessary to the conducting of an election according to the forms of 
law has been omitt-ed, but, in order to establish that it has been, clear proof roustue 
produced to that eftect. In this county, where th~'<re was a. plain attempt to put obsta· 
cles in the way of the exercise of the right of su:lfra.Jre by the voters of a. whole 
county bvthe governor of aSt.<tte in theinterestof his part.y, a most liberal construc­
tion shonid be given to this prmciple in the interest of the legal voters who have 
been so wickedly wronged. Bnt Jriving this rule only its usual application, it ap· 
pears that everr!hing in Manate.e COlmty was done by all of the otli~rs. of the law, 
which it is proVIded bv law that th~>y shonlu do, and there hem:r nothing m the want 
of a clerk of the circuit court which renders it impossible to have an election, al· 
tbou"'h it may disfranchise many who might otherwi11e qualify t.hE'mselvf'lfl to vote, 
and 'make tlie modes of proceeiliog more ilitlicult, yet everything having bean 
done to secure a free and f&ir vote which could be done, and the election being bel•l 
in as re!!Ular a manner ns it coulrl be, withont a clrrk of the circuit conrt,the vote 
shoulrl ge regarded, and will, we are sure, be regarded as it in fact is, as regular. 
We repeat it, the returns show that the election was properly conduc~d, and there 
is not any e_vidence going in any mann~r to show that it w_as not. It IS therefore, 
in auy cons1derat1on of the vote of FlorHla, clear anrl ccrtam that the vote of Man· 
atee County should stand 38 returneu by the board of county canvassers. (See 
evidence of Graham, part 1, page 97.) 

MONROE COUNTY. 

The only question in t.bi'! county is r lative to the vnlidity o~ !·be retu:rn from 
precinct No.2, Key West. ThenndiRpute•l facts :ue tbat both pohtical parties were 
representR<l on the election board; that tb rlection wru fairly and peaceably con­
ductet1; that after the ]lolls wrre closccl tlre votes wPre propt•rly and ('.orrectly 
countRd · t11at tl1e resnlt was then announred; that 460 YOtPs wrre ca.~t; that of 
these the Tile len electors recei'"erl401 votrsant1 tbelln..\'OSI'l ('.tursreceivt-lll 59vote.q; 
that when the result was tleclarNl it wa.~ aftf'rmillnight, and snme or aU of the oili ­
eers wero worn ont. by long fasting and cm1finrment, aud uy unanjmous cons~nt 
they acljonmed to meet at nine o'clock a . m. at Kemp'~ vlace. Tbe ballots, pol1-l1st, 
and tally-shoot'! having been first deposited in the ballot-box, tbo boxed locked, and 
the aperture securecl:tbe key taken by ono inspectm-and the box byanutber; that 
atot· soon after nine o'clock a.. m. all o[ the otlicers of the election asRembled at 
Kemp's store or spongo-hous , abont three hnnflr~l yards from the polling-place, 
a. public place much frequented; that, all of the oillcerR being present, the ballot­
box was opened, and thP. officeJ'!I then and tltere proceede.d to, ann did, m?-ke out the 
retnrns of tbe said el ction from the tally-sheets made before the afi.Jourument; 
that the cert.iticat.es of tl1e result were in due form, were signed by aU of the elec-
tion officers, and were propPrly filed. (See pages 81 to 96, inclru~ive.) . 

The sole gl"Ouud upon which the.qe returns are attacked, ~d the attempt IS made 
to tlis(l'anchis~:~ ~60 leaal voters is because there was an a.dJOumment uy the elec­
tion offiet'rs after the';ote we~e counted and before the certificates were made out. 
The arrrument in favor of .throwing out the vote of this precinct rests upon sec­
tion 21 ~f the election law of Florida, which reads as follows: "As soon as the polls 
of an election shall be finally closed the inspectors shall proceed to canvass the 
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votes c'lat at such election; and the canvass shall be public, and continued without 
an adjournment until completed." It is claimed that the making out of the certifi­
cates is a part of the canvass, and. that, ina-smuch as there wa-s an adjournment after 
the completion of the count and before the making of the certificates, the law was 
violated, and the poll should be excluded from the count. 

But it is respectfully submi tteu that this construction of the statute is unfair in 
its severi t.y a.nu is not in accordance with the law. This will clearly appear upon 
an examination of section 23 of the same statute, which provides that, "the canvass 
being completed, duplic.'lte cer tificates of the r esult shall be drawn up by the in­
spector or clerk," &c. The certificates are to be drawn after the canvass shall be 
completed, and hence the d rawing of the certificates is no part of the canvass. 
But even if makin~ the certificates were a part of the canvass, your committee are 
clearly of the opinion that the officers of the election were guilty of nothing more 
than a mere irregularity, anu tha t, in the absence of any :fraud or the allegation of 
fraud, the disrega.ru of a provision which is purely directory v.ill never justify the 
exclusion of the returns of an election. 

Upon this statement of the fa.cts and the law, he must be a bold man, as well M 
a bitter partisan, who will claim that this precinct should be excluded from the 
cotmt. 

The following tabulated statements will show the vote upon the different the­
ories suggested: 

Jefferson County as returned by the board of county canvassers: 
Official return for republiC.'lJl electors . .................................... 2, 660 
Official return for democratic electors.................................... . 737 

Official return for llayes electors . ..........• . ....•..•... .. .......... . ..... 
Deduct discrepancy at poll 1, Jefferson County...... . .............. 5 
Deduct fliscrepancy at poll 8, J efferson County. ..... .. ............ . 4 
Deduct vote adtled by Smyth at pollS. Jefferson County .... .. ...... 6 
D educt double tickets at poll 8, J efferson County................. . . . 4 
Deuuct <liS<J.llalified votes in J efferson County....................... 149 
D educt. f..audulent votes, poll 13, Leon Co'!.n ty . . . . . . . . • . . . . • . . . . . • • . 72 
Deduct fraudulent votes, Archer No. 2, Alachua County . • . . . • . • . • . . 219 

Add discrepancy proven at Friend11bip church, Jackson County . ......••• 
Add votes at pollS, pond 11, Cla.y County ................................ . 

24, 3!9 

459 

23 890 
• 19 

6 

Total ............................................................... 23,915 

Majority for Tilden elecwrs . ....................................... . 

By excluding the entire vote for frauds or irre~rities at precincts Friendship 
church, Jackson County; Nos. land S, Jefferson County; No. 13, Richardson school­
bonae, Leon County, and Archer No.2, Alachua. County, the result would be as 
follows, namely: 
Total vote for the Hayes electors as per returns........................... 24,355 

Deduct: 

Ma.jority . ......... . ........•.•....••.•••••••••......•.••••.••••..... 
ciefferson County as corrected: 

±: ~li~~~PJ~~=~ ·co~ti::::::: ::::::::::::::::::::::::::::::: 1• 923 At poUNo~S, Jefferson County ..................................... . 

2, 660 ±: ~~~~: ~0~~-?~~!:: ::::::::::::::::::::::::::::::::::::::: 
44 

570 
493 
176 
3!19 OfticiaJ. return for republican electors ..•..•••••..••.....•.•.•.....•..•• 

Deduct discrepancy at poll No.1. ....•••..•....•.•..... ·····~ ..... -~·· 5 
Deduct disurepancy at poll No. S. ..•. .•••.•.•.•. ..• ...•...••••. ..••••. 4 
Votes added by Smyth at poll No. S....... ...•••.... ....•• .•••.• .....• 6 
Deduct double votes at poll No. S. ... . • •..•.• .•.••• .... •• .••• •• .•.•.•. -.4 
Disqualified votes of Jefferson County ................................ 149 

Official return for democratic electors. . . . • • . . • • . . . . . . . • . . • • • • • . . • • . • • . 737 
Add discrepancy at poll No.1. ......... ._.............................. 5 
Add discrepancy at poll No. S..... . .. .. . . • .. • • .. .. .. • .. .. .. .. .. .. .. • • • 4 

JackBon County as returned by board of county canvasAers: 
Official return for demoontic electors .................................... . 
Official return for republican electors .................................... . 

Majority .... ~- ..................................................... . 

Jackson County as corrected: 
Official return for democratic electors ................................... .. 
Deduct discrepancy proved at Friendship church .............. · .......... . 

Official return for republiC:lil electol's . ..... . ................. ....... 1, 299 
Add discrepancy proven at Frienuship church . . . • . • . . . . • . . . . • . • . . . . 19 

Majority .......................................................... .. 

Alachua County as returned by county canvassers : 
Official return for republican electors .................................... . 
Offi.ci.'ll return for democratic electors ....... -~-----····------· .......... .. 

Majority .......................................................... .. 

Alachua County a.8 corrected: 
Official return for republican electors ............................... 1, 984 
Deduct fraudulent votes at Archer No. 2...... . .. . • . . • • . .. . . . . . . . . . . 219 

Official return for democratic electors ............................. .. 

M.'\iority ........................................................... . 

Leon County as returned by the county C:lilva-ssers : 
Official return for the r epublican electors ................................ .. 
Official return for the democratic electors ................................ . 

168 

2,492 

746 

1, 746 

1,682 

Leaving the trne vote for the Hayes electors........................ 22,673 

Total vote for the Tilden electors aa per returns .......................... . 
Deduct: 

At Friendship church ............................................. .. 
At poll No.1, Jefferson County ..................................... . 
At poll No. S, Jeffel'l'lonCounty ..................................... . 
.AtpollNo.13,LeonCounty ........................................ . 
At Archer, No 2 ....... ~ •. --- .............. ·--......... ~ ....... .. 

145 
5 

19 
9 

136 

24,468 

314 

24,154 

l, 
397 

Upon this theory the vote would stand as follows, namely: 
1, 299 Tot.'ll vote for the Tilden electors...... .. .. .. .. • .. • • .. .. • • • • • .. .. .. .. .. .. .. 24, 154 

Total vote for the H.'!. yes electors...... . .. • .. .. .. .. . .. • .. . • • . . . • . . .. . • . • . • . 2'2, tl73 
9S 

1, 397 
19 

l,37S 

1, 31S 

Tilden's majority ...................................... _............ 1,4S1 

If Friendship church, Jackson County; polls 1 and S. Jefferson County; poll13, 
Richardson school-house, Leon County; Archer No.2, Alachua County, be rejected 
for frnud or irregularities, the vote of the State will stand as follows: 
Official return for the Tilden electors...... .. . . . . .. . • • . . . . . . .. • . • • • . . . . .. . 24, 439 
Ad(l votes at poll S, pond 11, Clay County • .. .. .. . . .. .. .. . . .. .. .. . . • .. . . .. 29 
Add discrepancy at polll, Jefferson County.............................. 5 
Add discrepancy at pollS, Jefferson County....... . .. .. . • • . . . . . • • • • .. . . • . 4 

24,477 
60 Deduct >ote of Friendship church ................................ .. 145 

136 
9 

1, 984 
1, 267 

717 

Deduct vote of Archer No.2 ...................................... .. 
Deduct vote of poll13, Leon County ........ · ....................... . 

290 

Total ............................................................... 24,187 

Official returns for Hayes electors........................................ 24:349 
Add votes proven at Friendship church ......................... ·.......... 19 
Add votes at ponS, polld 11, Clay County . .. . . . .. .. • .. • .. .. .. • • .. .. .. .. .. 6 

1, 765 11 1, 267 Deductpo 1, Jefferson County .................................... . 570 
493 
399 
176 
149 

24,374 

Deduct pons: Jefferson County ................................... . 
49S Deduct Archer No. 2, Alachua. County ........................... _ .. 

Deduckpoll13, Leon County ...................................... .. 

3, 035 
1, 003 

Deduct disqualified votes in Jefferson Coon ty ...••.........•.•.••••• 
1, 787 

Total .. . • . . . . • . . .. • . . . . .. . . . • . . .. • . .. . • .. . . . . . . . • . . .. . . . • . .. . • • . . . . • 22, 587 

Majority............................................................ 2, 032 Ltmving a clear maJority for the Tilden electors of.................. 1,.600 

Leon County as corrected : 
Official return for republican electors . .. . . .. . . . . . . .. . . .. .. . . .. . .. . . • 3, 035 
Deduct fraudulent votes proven at Poll 13 .. . . . . . • .. . .. .. • • • .. .. .. .. 72 

Official return for democratic electors .................................... . 

Majority .......................................................... . 

2, 963 
l, 003 

1, 960 

Indrpendent of the 29 votes in Clay County the official vote of the State as shown 
on the face of the returns is : 

~~~ 8:: I~:: ei!~t!:.~~~::::::: :~:::::::::::::::::::::::: ::::::::::::::::: ~: ~~~ 

It appears that Frederick C. Humphries, one of the candidates of the republican 
party of Florida for presidential elect.ors. was appoinood on the 3d of December 
IS72, a. shipping commissioner of the United States at the port of Pensacola, and 
that be qualified as such officer ou tho 9th day of D ecember, 1S72. This appears by 
the certificate of the clerk of the circuit court for the northern district of Florida, 
whioh is Exhibit 54. It also appears that he entered upon the duties of that office. 
The said certificate shows that there is no record in said court of his having re­
signed said office. The office of shipping commissioner is an office of trust and 
profit under the United Sta tes. 

Majority .................... -...................................... .. 

Your committ~e deem it but just to state that their examinations were comlucted 
openlv, and as far as pnwticable in the vicinity in which any fraud or irregularity 
was alleged to have been committed, in order that if the testimony given was un­
true the fact could be easily shown and tho truth readily ascertained. They gave 

90 
the fullest opportunity to all parties desiring to present allegations of fraud or 
irre~arity, and did examine into all char~es which were made. Your committee 
are fully convinced that had not their oxrunination been o~en to all and the evi­
dence taken by them lrnown to tho public, and an opportlllllty given to all parties 
to show wherein the evidences were untrue, if in fact it were not true, their testi­
mony could not be of any :rreat service in determining t.he real fact-s in relation to the 
elect.tons. There was no'ttbe slightest proof that the colored people of tkat State were 
in any maunerrestrictedin the enjoyment of their political rights, but your commit­
tee wet:e impressed with tho very apparent disposition manifes!'ed ~n the part of 
the wh1te people of Florida to treat the colored people and thell' nghts With due 
consideration, and yQur committee believe that not only was special care taken by 
the supporters of the Tilden electors that no aot shoultl be done by them which 
could be coni! trued to their disadvantage, but tlmt they were particularly desirous 
to so conduct themsel vee in the matter of the election that the most exacting of the 

As corrected the vote will stand • 
Official returns for thf3 Tilden electors ................................... . 
Add v!'tea at polls S, pond 11, Clay County ............................. .. 
Add di_screpancy a.t poll1, Jefferson County ...... · · ·-- · ................. . 
Adtl discrepancy at pollS, Jefferson County ............................. . 

2i, 439 
29 
5 
4 

Deduct discrepancy at :E'riendsltip church, Jackson County............... 
24

' 
4~~ 

ToU.l .................................... . ,..... ......... .• • .. ...... 24,458 
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partisans of the opposit ion should have no cause for even a doubt of the honesty 
of their motives. This fact, your committee believe, is entitled to great weight in 
the consideration of this election. 

Your committee are of the opinion, from the examination made by them, that 
were the several precincts of the State purged of all illegal votes the maJority for 
the Tilden electors would be largely increased. Inclosing, yourcomm.itteedeclare 
that the evidence is perfectly conclnsive that the State of Florida on the 7th day 
of November last cast her vote for the Tilden electors. There i8 no more doubt 
that the Stat.e of Florida cast, her vote for the Tilden electors than there is that 
Massachusetts cast her vote for the Hayes electors, although not by so large a ma­
jority, but still by a majority clear and certain. The extent of the majority is not 
a fact affecting in the least the rights of those persons to the office to which they 
were fairly elected, the only material question being, did they have a majority. 
It appearing that F. C. Humphries, Charles H. Pearce, William H. Holden, and 

T. W. Long were not elected as presidential electors for the State of Florida, any 
a-ct done by them in the matter of voting for President and Vice-President of the 
United Stat-es is illegal and void, and no vote cast by them can be counted. 

And it appearing by the certificate of Wilkinson Call, James E. Yonge, Robert 
Bullock, and Robert B. Hilton, +,he duly elected presidential elector'S for the State 
of Florida, that said electors did moot on the first Wednesday of December, A.. D. 
1876, (being the 6th day of Decembt'r,) in the capitol at Tallahassee and give their 
votes for President and Vice-President of the United States; and dicl then a.nd 
there, as such electors, gi veand cast their vot~s by ballot for President of the United 
States, and did then and ther·e, as such electors, give anll ca t their votes by: bal­
lot for Vice-President of the United States, giving four votea for Samuel J. Tilden, 
of New York, for President of the United States, and four other votes for Thomas 
A. Hendricks, of Inrliana, for Vice-President of the United States, their vot.e is 
the legal vote of the State of Florida for President and Vice-President of the United 
States and must be counted. , 

Your committee recommend the passage of the following resolution: 
Resolved, That at the election held on November 7, A.. D . 1876, in the State of 

Florida, Wilkinson Call, J. E. Yonge, R. ~-Hilton, and Robert Bullock were fairly 
and duly chosen as presidential electm:s, and that this is shown by the fa-ce of the 
returns and fully substantiated by the evidence of the actual votes cast; and that 

~~~aif~:~~~~1h.t"?fJci~: ~~~ :~:!i:ie:O::~alo~f.R~:bf., ~e~ciA~~~ £:t ~~~ 
President~ they are tho legal votes of the State of Florida. and must be counted as 
such. 

CHARLES P. THOMPSON. 
REZIN A.. DE BOLT. 
A.. T. WALLING. 
JAMES H. HOPKINS. 

EXJPBITS. 
Exhibits are hereto annexed of the record and opinion of the supreme court of 

Florida in the case of The State of Florida ex rel. George F. Drew, aml rot urns from 
the counties of Baker, Clay, and Duval, and the certificates upon and accompa­
nying the same. 
R,wrd and opinion of the supreme court of Florida in the case of the State of Florida 

ex ret. George F. Drew. 
Pleas in the supreme court of the State of Florida, at a special tet·m of said court, 

bel<l at the capitol, in the city of Tnllabassee1 in the month of December, A. D . 
1876, in a certain cause therein pendinj!, wberew the State of Florida., upon tl:i.e re­
laUon of George F. Drew, was plaintiff, aml Samuel B. McLin, secretary of state 
of the , tate of .!!'lorida., Clayton A. Cow~. comptroller of public accounts of the 
State of Florida, and William .Archer Cocke, attorney-general of the Sto.~te of Florida, 
were defendants. 

Be it rememue-r d that on the 13th day of December, A. D. 1 76, 1herelat~ in tho 
case aforesaid, hy Tiiclmrd L. Campbell, R. B. Ililton, and George P. Raney. his at­
torn ys, filed in op n court his petition for a mandamnll. 

Whereupon, after rea<ling awl considering said petition, an alternativ writ of 
mandamus was awarded, retmna.blo on tho 14th day of Decmuber, A. D. 1876, 
which said alternative writ was in the words and figures following, to wit: 

The State of Florida. t{) Samuel B. McLin, secretary of state, William A. Cocke, 
attorney-gent>m], ancl Chyton A.. Cowgill, comptroller, meml.a•rs of the board of 
canvassers of Florida, aud to every of them greeting: 
"W'bereas it has been suggested t{) us by the p tition of one George F. Drew that a. 

general election was held ou the 7th day of r ovember, A. D. 1876. in tho -e,·eml couri­
ties of this State, for the election of governor of tbe St.ate and lieutenant-governor 
the.x·oof, and for members of tho ar<~:~embly for all the counties of tho State, aut! for 
senators from the several odd.-nUillbered tlena.tm·ialtli tricts of tho Stale, said elec­
tion being held in pursuance of law and of proclamation duly made by the secretary 
of tate. At said election, petitiont>r, Geor~e F . Drew, who was and is eligible and 
qualified to bold the office of ~overnorof saul State, Wllll a canrlidate to be vot dfor 
bJ the voters of sa.iclState tofillsaitloffice,and that beside. him~;elf one MaredlusL. 
Stearns was a candidate for said o!lice, anti. tbat other than himself and said Stearns 
there was no candidate or candidates votecl for to fill tho same. That by the re­
turns of the said election received at the otl:iceof the secretary of state,a.nClnow on 
file in said office, the whole number of Yotes cat at Raid election for said George 
F. Drew were 24,613 votes, and the whole number of votes cast for said Stearns 
were 24,116 votes. 

In pursuance of law, Samuel B. McLin, secretary of st.a.te, William .Archer Cocke, 
attorney-general, and C. A. Cowgill, comptroller of public accounts, conMtitutina­
board. of State canvassers of electious, assembled, convened, and organized as suc.h 
board attheofficeofthesecretary of state on the 27th dayofNovember, A. D.1876, to 
canvass the votes of said State given at the said election for electors of President 
and Vice-President of the Uni~d States, and for governor and lieutenant-goYernor 
of Floxida, and for members of the Congress of the United States and members of 
the Lsgislature of Floricla. 

That on their said organization of said board they proceeded to canvass and count 
the vote ca.st at t~aid election for electors of President and Vice-President. 

That in the making of such canvass aml count of the electoral vote, as the said 
George F. Drew is iriformed and believes and avers, the said board undertook to 
exercise and did exex·cise and usm-p judicial functions and powers in this: that 
tbcy went behind the face of the election returns from divers counties of the State, 
and did, upon certain affidavits or pretended affidavits, and upon other pretended 
eTidence, discard the vote of the county of Manatee, and did r·efuse to canvass 
and count and enumerate the votes of the counties of Jackson, Hamilton, and 
~onroe, as shown by the returns of and· from said counties of said election, and 
that they determined to pursue and have pursued the same course in the canvass 
and count which they pretend to have mlide of the votes cast at said election for 

~~~~~fu:e~0"f:~::O~n~~e~~~~~~v:£'fu~ ::'!:t;~~~~a~ !:~~~b~~ ili~ 
returns from said county.to have been cast in said county for said officers ; and have 
refused to canvass and count the votes of the counties of Jackson, Hamilton, and 
Monroe, as shown by the returnA from said counties to have been cast at said elec­
tion for said officers. And that said hoard, as said George F. Drew is advised, have 
and can exercise no judicial functions or powers under the constitution of this 
State, or at most only quasi-judicial powers, in the discharge of their duties as a 
board of Staw canvassers of elections; and that it is and waa their duty to exam-

ine the papers received by the aooretary of state a.nd purporting to be election re­
turns of said election, and, after ascertaining that they appear to be genuine, to de­
clare the result of said election as shown by said returns. 

That the said board of State canvassers, or a. maJority of them, prt'tend that they 
have already concluded, completed, and performed the canvass of the said votes 
cast at the said election for governor and lieutenant-governor and members of the 
Legislature, which the said George F. Drew denies, and averl3 tbat the contrary of 
is true; that they have not, as the law requires, canvassed and counted and enu­
merated the votes cast at said election in the counties of Jackson, Manateet Hamil­
ton, and Monroe; that their said pretended canvass of the r eturns from saul coun­
ties, if any such bas been made, which he does not admit, is a nullity; as is their 
said pretended canvass of the returns of the votes of the seyeral counties of the 
State cast a.t said election for saill officers. 

That by reason of the failure and refusal of the said board to canvaRs and count 
and enumerate all the votes of all the counties of the St-ate cast at said election 
for the said office of .~;overnor, on file in the office of the said secretary of st.a.te, 
and upon the completion of the said canvas and coUllt and enumeration , to do fur­
ther as required of them by law in such case matie and provitl d, the said Drew is 
prevented from receiving the certificate to which he is entitled certifying that be 
bas been elected to saicl office; that by tho failure of the said board to canvass and 
count and enumerate the votes of the said counue of Jackson, Hamilton, Manatee, 
and Monroe, a.s shown by the returns of said election on file in said office of the sec­
retary of state, they have made it to appear that said Stearna bas been elected to 
said office of governor. Whereas if they had canvassed and. counted and enumer­
ated the Sltid returns of the votes cast in said countie , together with like returns 
from the other countie.~ of the 'tate, it would manif stl.v ba\'"eappeared, and would 
manifestly appear, that the said Drew was and bas been elected to said office. 

That returns have been received of·tho said e lection at the office of the secretary 
of state from the several counties of tlJ.e Stat wherein electiona have been and were 
held 90 said 7th day of November, for the election of governor and lieutenant-gov­
ernor and members of the Legi.~latnre,and that iti;~ the dutyofthesaid secretary of 
state, and the said attorney-general, and the !iaill comptroller of public accounts to 
meet at the office of the secretary of state, a.ml proceed to canvass the returns of 
the said election, and determine and declare who bas been elected to the said office 
of governor of said State as shown b:v said return!!. · 

That the said State canvassing bo:ir<l, in ca.nvassing the retnrn from the county 
of Jackson, went behind the return of the county canva.ssin~ board of saiitcounty 
and threw out tl1e CampbelltQD precinct vote, whore the sruu George F. Drew re­
ceived 214 majority of the voWs cast at said precinct, aml they threw out the whole 
vote of Friend:illip church precinct, in said county, where the said. Drew received 
10l majority of the whole vote cast at said precinct. 

That the said board went behind the return from the count}' of Monroe, and 
threw out theentirevoteof one precinct in said county, towit,precmctknownasNo. 
3, at which said Drew receive<l a majority of 342 votes of the entire vote cast there. 
Said board refused to canvass and count the return from the county of Manatee, 
in which county, as shown by the Sltid returns, the said George F. Drew received 
a. majority of 2.1ti votes of the entire vote ca.st in said county. 

That said board went behind the return from Hamilton Conntv and threw out 
the vote of a precinct in said county that gave the said George F. Drew a majority 
of 138 votes of tho whole vote ca t there. 

That the said board, in throwing out the en Lire vote cast at said two precincts in 
Jack on County, and at said one precinct in Monroe County, an<l said one precinct 
in Hamilton County, claimed the ri~ht to act and did act upon ex parte affidavits to 
impeach the r eturns from said cOtmties. 

'l'hat ·aid Drew alleges that aill boarfl in making their saill said pretended can. 
vass of the returns from the said cotmties of Jackson, Hamilton, Monroe, and Man­
atee, exceede<l their powers, and that they shonld ha-ve confined their canvass of 
said r etw·ns to wbat was shown or appeared on the fuce of saill r eturns, the same 
not appearin,!t tQ be unintelligible or fraudulent, but genuine and bona fulc. 

That said t:iamud B. McLin, secretary of state, and "\Villiam .Archer Cocke, at­
torney-general, antl Clayton A. Cowgill, comptroller of public account , have failed 
anrl refused to meet an1l convene and re-assemble as a board of State canvassers 
anrl c.wvas and conntall th election returns on file in saidollice of said secretary 
of the saicl electiou for the oflice of governor, bl:llll on the 7th clay pf November, 
1 76, from each aml every of the counties in tbill Stat.e wherein an election was 
held for said office, and especi.'ll ly ba.ve they failecl and refu ed to canva s and 
count such election returns from the said counties of Jackson, Hamilton, Manatee, 
and Monro , an1l have refused. to tletermine from a canvass and COtmt and enumoc­
ation of all the vot cast for the said ollice of l{Overnor at said election in all the 
counties of the State, as shown by said ole<'tion retnl1ltl received at the office of the 
st>crcta.ry of ·state, who ball be11n elecWd by the l1ighest nlliD.ber of votes to said 
office, a11 shown by tlaitl returns, and as such buarfl to make and sign a certificate 
as required by law containing in words Wtitten at full length the whole numb r of 
votes gi\'"en at said election, as shown by the said returns for the said office of gov­
ernor of said Slate of Florida, and. the number giYen for each person votetl for for 
aid offio~. and in and. by such certificate declare the result of said. election for gov­

ernor of said State. 
That bv reason of saiit failure aud refusal of saicl Samuel B. McLin, secretary of 

state, sai(l William Archer Cocke, attorney-gen ral, and said Clayton A. Cowgill, 
comptrollor of public accounts, board of State canvassers aforesaid, the said Drew 
ha::s been prevented ancl it~ preYented from receiving and obt.'loining from the said 
secretary of state the certificate which is made by law prima facie evidence of his 
el~:~ction"to said office, an<l to which by h•w be ill entitled. 

That said George F. Drew, the petitioner, is entirely without remedy in the 
premises, unless it bo aftorded by the inten>Osition of this court through writ of 
mandamus. 

Wherefore your 11etitioner, the said George F. Drew, pmvs that the writ of man· 
damns may be issued b.v this court and directed to the said Samuel B. McLin, see­
r tary of state, the said William Archer Cocke, attorney-general, and the said 
Clayton A.. Cow1-rill, comptroll r of public accounts, commanrling them forthwith 
to meet, and convene, and re-assemble, as a. board of State C.'illvassers, in the office 
of the secretary of state, to canva:~a and count all the election returns on file in said 
office of said secretary of sta.te of t.he election for the office of governor held on the 
7th day of November, 1876; and that as such board of Stat() canvassers they do 
ca.nYaSs and count the election returns for the said office from each ancl every of 
the counties of thi State wh rl'iu an election was held for said office ; and, espe­
cially, that they do canvass an!l count the said election returns from the said. coun­
ties of Jackson, Hamilton, Manatee, and Monroe; and that they do determine 
from a canvass. and count, and enumeration of aU the votes cast for the said office 
of governor at said election in all the countie of the State, as shown by the 
election returns of sai<l election as r eceived at tbo office of the secretary of state, 
who has been elected by the hil!hest number of Yotes to the aill oftice of governor 
as shown by s.'tid returns; and that they do as such boarll make and sign a. certifi­
cate, as required by law, containing in words written at full len~ the whole 
number of vote.'! given a.t said election as shown by said r etun1s for the said office 

~~fe~tl~f~r0!a~6 o~~~ ~fd~~~~ :~~~:t!ud~~~~~0~suft~£ns!?J ~~~~~-f~~ 
governor of said State ; and that such other order may be bad in the premises a.s 
JUStice may require. 

Now, therefore, we, being willing that full and speedy justice should be done in 
the premises, do conuua.nd you, Samuel B. McLin, secretary of state, and you Will­
iam .Archer Cocke, attorney-genera.l, and you, Clayton A. Cowgill, comptroller of 
public accounts, that you forthwith meet and convene andre-assemble as a board 
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of Stato canva~:>sers, in the office of the secretary of sta.te, to canvass and count all 
the election remrns on file in the said office of the secretary of statfl of the said 
election for the office of go>emor, held on the 7th day of "November, A . D. 1876, 
and that as sur.h boarll of State canYassers you canvass and count the election ra. 
turns for the said office from each and every of the counties of this State wherein 
an election waa held for said office; and, especially, that you do canvass and 
count the election returns from the saill counties of Jackson, Hamilton, Manatee, 
and Monroe, and that you do determine from a canvass and count and enumera­
tion, and tabulation of all the votes cast for the said office of governor at said elec­
tion in all the counties of the State. as shown by the election returns of said election 
received at the office of the secretary of state, who has been elected by the highest 
number of votes to the said office of governor as shown by said returns; and that 
you do as such board make and sign a certificate, as required by law, containing, in 
~01 ds and figures written at full 1ength, the whole number of votes given at said 
~ction, as shown by the said returns, for the said office of governor of the State of 
Florida, and the number of votes given for each person voted for for said office, and 
in said certificate declare the result of the said election for governor of said State, 
so that you show cause why you ba.ve not done so before our supreme court, at the 
capitol in Tallahassee, at eleven o'clock a.. m. on the 14th day of December, A. D. 
1876; and have you then there this writ. 

Witness the Ron. E. M. Randall, chief-justice of the supreme court of Florida, 
at Tallahassee, this 13th day of December, A. D. 1876, and the seal of said court. 

FRED. T. MYERS, 
Olerk of the Supreme Oourt of Florida. 

And thereafter, to wit. on the 14th day of December, A . D. 1876, the said alterna­
tivewrithavingbeenreturned, duly served upon the said defendants, it was ordered 
by the court that the issues in this cause be m11-de np by Saturday morning next, 
the 16th da.y of December. 

Upon w hwb said day the said defendant.s, McLin and Cowgill, by their attorney, 
J.P. U. Emmons,•and the said defendant, William Archer Cocke, in person, filed 
their answers to the said writ in the words and figures following, to wit: 

In the supreme court of the Stare of Flo1ida.-Special term, December, 1876. 
In the matter of the petition of George F. Drew for and the alternate writ of 

mandamus commandinp; Samuel B. McLin, secretary of state; William A. Cocke, 
attorney-general, and Clayton A. Cowgill, comptroller, members of the board of 
canvassers of Florida, to re-assemble as a board of State canvassers and count all 
the election returns on tile in said office in said secretary or state of election for 
the office of governor, held on the 7th day of November, 1876; and that as such 
board of State canvassers they do canvass and count the election returns for said 
office from each and e>ery of the counties of this State wherein an election was 
held for said office, and especially that they do canvass and count the said elec­
tion returns from the said counties of Jackson, Hamilton, Manatee, a.nd Monroe; 
and that they do determine, from the canvass, and count, and enumeration of all 
the votes cast for the said office of governor at said election in all the counties of 
the State, as shown by the election returns of said election as recorded at the 
office of the secretary of state, who bas been elected by the highest number of 
votes to the office of governor as shown by said returns; and that they do as such 
board make and sign a certificate a-s required by law: 
To the honorable the supreme court of the Stale of Florida: 

The said S:tmuel B. McLin and Clayton A. Cowgill ask leave to say that they 
protest and 1\Ver now and at all times that this honorable court has no Jurisdiction 
in the premises as set forth in the alternare writ issued in this matter, and cannot 
grant what the petitioner therein prays for and which said alternate writ com­
mands to be done, unless good reasons are shown why they should not be called 
upon to act as commanded. 

But for answer thereunto, or to so much t.hereof a.s is necessary to answer unto, 
the said Samuel B. McLin and Clayton A. Cowgill. two of the respondents in said 
matter, for themselves jointly and severally, pray leave to say: 

That they admit that there was an election held on the 7th day of November, 1876, 
as set forth in said alternate writ, :ind that the persons to be voted for at said elec­
tion were as therein set forth. And they further admit that the said George F. 
Drew was eligible as alleged, and that there were no other candillates for the office 
of governor except the said George F. Drew and Marcelius L. Stearns as alleged; 
but that, according to the best recollection of these responden~. there were 2 or 3 
scattering voteR cast at saitl election for persons other than those hereinbefore 
named as candidates for the office of governol'. 

But they deny that., as appears by the returns of the said election received at and 
on file in the office of the secrE'tary of state, that the true vore cast at said election 
for George F. Drew was 24,613, and that the true vote cast for said Marcellus L. 
Stearns was 24,116. 

And these respondents. further answering, say that they, with the said William 
Archer Cocke, did con>ene and organize as a hoard of State canva sers at the office 
of the secretary of state on the said 2..,th day of November, 1876, and did proceed to 
canvass the returns from all the counties in which an election had been held, and 
continued said canvass until the saill board had canvassed and passed upon returns 
from all the counties in said State, and did ascertain from such canvass of there­
turns from all the counties in said State the true vote cast at said election for each 
and every of the persons voted for at said election, and did declare the result there­
of and certify the same as required by the law providing for the holdin~ and con­
dnct of said election, as required by the law of said Stat.e &a enacted in 1868 and as 
finally amended in U7~, which said law was in force at the time of and during the 
holding and conduct of said election, and is still in force now and at the time of 
the fili:Dg of the petition and the issuance of the writ herein now being answered 
unto. 

And that said c:mvass of the said everal returns was fully completed and ended 
on tho early morning. to wit., at the hour of about bali past one o'clock of the 6th 
day of December, 1876, and the said board by its unanimous vote so declared; and 
that nothing remained to be done thereafter to complete the entire labors of said 
board but tlie preparation of the proper certificate of the result thereof as bad been 
ascertained, and the preparation of which certificate the board unanimously direct­
ell its. clerk to prepare, whicb was thereafter done and signed by these respondents, 
and duly filed in the office of the secretary of st.'lte, these respondents constituting 
a majority of said board. That board then adjourned without day. 

Ancl these respondents, further an.swering. say that they <leny that in the can­
vass a.forcsaid, in the ascertainment of the result of said election, in making up and 
cl'rtifying to the same as required uy said law of 1868, they were guilty of any 
usurpation whatever. 

And these respondents, furtl1er answering, say that in relation to the said county 
of Manatee it appeared from the return of said cormty, and from evidence received 
by said board, that the said return was so irregular, and false, and fraudulent that 
said board was unable to determine the true vote for any officer or member voted 
for at said election, anll said board so certified; and they did not include such re· 
turn in their determination and declaration in the said certificate of the result of 
said election hereinbefore referred to. 

And these respomlents, further answering, say that, as to the counties of Jack­
son, Hamilton, and Mom·oe, it was shown by evidence that the returns therefrom 
were severally false and fraudulent, and that the board determined from the evi­
dence, with reference to each of said counties, what the. t.J:ue vote therein was for 
each officer and member voted for at such election; and the result of such deter­
mination was aeted upon in declaring the result of said election and certifying 
thereto as aforesaid. 

And these responi'<mts, further answering, say that in the action that was bad 
by said board, as aforesaid, as to the counties of HamiJt.on and Monme, the vot~ of 
srud board was unanimous; and in the action in relation to Jackson County tho 
action was by a majority of said board. 

And, further, that as to the said counties-Manatee, Jackson, Hamilton, and 
Monroe-showing was made and evidence received from both parties and unani­
mously acted upon bv said board. 

And these respondents, further answering, say that as to that part of the sugges­
tion as contained in said writ that said Drew is entirely without remedy except 
through the intenention of this honorable court by its writ of mandamus, they re­
spectfully submit that each and every of the officers and members voted for at such 
election have full, perfect, and ample remedy, the former through the courts of 
law by relation in the nature of qtMJ warranto, and the latter by and thr"Ongh the 
respective branches of the Legislature to which they may claim to have been duly 
and legally elected; and that any action which might be ordered by this honorable 
court through the writ prayed for would have no legal effect upon either forum 
who might, m the pursuit of the proper remedy, be called upon to act. 

And tbese respondents further respectfully submit to this honorable court that 
said board having canvassed all the returns from all the counties in said State in 
which an election wa.s held on the said 7th day of November, and determined and 
declared who had been elected to any office or member by the true vote cast at said 
election, a"Ud made and signed the certificate required by law in such case made 
and provided, and adjourned without day, that its powers as a board cease. 

SAMUEL B. McLIN, 
Secretary of St<Ue. 

C. A. COWGILL, 
Oom,ptroUer. 

Sworn to and subscribed before me this 16th day of December, A. D. 1876. 
FRED. T. MYERS, 

J.P. C. EMMONS, 
Olerk of t11,e Supreme CkYurt of Florida. 

Of Oounsel for Re8pondents. 
In the supreme court of the State of Florida. 

THB STATE OJ! FLORIDA EX REL. GEORGE F. DREW } 
vs. 

SAMUEL B. MCLIN, SECRETARY OF STATE, c. A. COWGILL, 
comptroller of public accounts, and Wm. Archer 
Cooke, attorney-general for the State of Florida. 

The separate answer of Wm. Archer Cocke to an application before the supreme 
conrt of the State of Florida fora. writ of mandamus against the said S. B. McLin, 
C. A. Cowgill, and/our respondent, the said William Archer Cocke, filed by 
George F. Drew an others. 
The said respondent answers and says that he neither denies nor assents to the 

statements of law set forth in the said paper askin~ the intervention of the writ 
of mandamus against the members of said canvasSIDg board. Your respondent 
further states ttiat the charge of rejecting the votes of Manatee, Hamilton, Mon· 
roe, and Jackson Counties is not applicable to him in conducting the canvass for 
the election of State officers which occurrell in this Stare on the 7th of .November 
ultimo. 

He further states it was his opinion that the votes in the counties aforesaid 
should have been counted, and be so indicated by his vore as a member of the 
State canvassing board. 

This respondent, further answering, disclaims thr.t he bas usurped power as a 
member of said bnard, or advised others so to do. But, in relation to the allega­
tions in the petition for a mandamus to the contrary notwithstanding, be avers 
that he has followed the law in all respects, and submits the questions of law in­
volved in this case to the honorable court. 

WM. ARCHER COCKE, 
Attorney-General and ex offu:io member of the 

State Oa:nvassing Board of Florida. 

Whereupon the said relator, by his attorneys, moved to strike out the answer of 
the said defendants, McLin and Cowgill, "because the same is evasive, argunwn­
tative, and uncertain and insufficient, and does not state facts so that a judgment 
of the court can be founded thereon." · 

Whereupon, after a hearing of the parties, the following order was made by the 
court: 

The motion to strike from the files the answer of the respondents, Cowgill and 
McLin, having been argued and submitted, it is considered by the court that as to 
the rejection by the respondents, as State canvassers, of the election returns or the 
papers purporting to be returns from any county, the answer be amended, so as to 
set forth and show the specific causes and grounds for such rejection, and the de­
fects existing in such returns; and also, that, as to the rejection by the sailli'espond­
ents, as sucli ~ nvassers, of any portion of the votes included in any return from 
any county, the answer be amended so M to set forth the specific causes and grounds 
of such r~ection in each and every of the instances of such rejection; and that the 
amendments be made and filed by Monday, the 18th instant, at twelve o'clock at 
noon. 

And thereafter, to wit, on the day and year last aforesaid, the said respondents, 
Cowgill and McLin, by .their attorney, filed an amended return herein, which is in 
the words and figures following, to Wit: 

In supreme court, special term, December, 1876. 
GEORGE F. DREW l 

vs. Mandamus. 
SAMUEL B. McLIN ET AL. 

And these respondenta, the said McLin and Cowgill, in compliance with the or­
der of this honorable court, make these amendments to the return filed to the alter­
nate writ of mandamus issued be-rein. 

And say that sairl board did hot include the return from said county of Manatee 
in its determination and declaration of the vote caat at said cleL>tion, upon the 
ground of irregularity and fraud in the conduct of the election on the said 7th day 
of November, 1876. 

And these respondents further say that in tho county of Clay 29 votes were 
addec.l to the voto cast for George F. Drew and 6 votes were added to the vote 
cast for Marcellus L. Stearns, upon the ground tbat said votes had been improperly 
rejected by the county canvas!lers of the voto of said county at said election. 

And further. in relation to said county of Clay, that 4 votes cast for George F. 
Drew at said election were dcduct.ed, and 2 cast tor Marcellus L. Stearns were de· 
ducted, upon the ground that said votes were cast by non-residents of the county. 

And these respoD;dents further say that in relation to the county of Hamilton, 
the vote of precmct No.2 was deducted from the vote cast in said county asap­
peared from the returns, upon the ground of gross violation of the election bw and 
fraud in the conduct of the election. 

These respondent.s further say that 5 votes were deducted from the vot.e cast in 
Hernando County as appeared from the returns therefrom, upon the ground that 
said votes were illegally cast. 

And these responuents further say that 557 votes were deducted from the vote 
cast in the county of Jackson as appeared from the face of the return, upon the 
ground of irre~rity and gross fraud in the conduct of said election. 

These respondenta further say that 2 votes were deducted from the vote cast in 
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Loon County as apparent upon the face of the return, upon +,be ground that said 
..,.otes were illegal. 

Aud these respondents further say that the board deducterl from the vote cast 
in the county of Jefferson, as appeared from the return, 61 votes, upon the ground 
that saicl61 votes were fraudulently cast. 

And these respondents further say that 7 votes were deducted from the vote cast 
in the county of Orange, upon the ground that said votes were illegally cast. 

And these respondents fmtber say that the vote of one precinct m theconnty of 
Monroe was deducted from the vote, as appeared from the return from said comity, 
upon the JlTOund of irregularity in the conduct of the election aJ,ld fraud in the 
conduct or the inspectors of said election in said precinct. 

SAMUEL B. McLIN. 
C. A. COWGILL. 

Sworn to and subscribed before me this 18th day of December, A. D. 1876. 

J. P. C. EmiONS, 
of Counsel jOT .Respondimts. 

W. M. MciNTOSH, 
Notary Public for Leon County. 

And these responclent , further answering, say, as to the said county of Manatee, 
that said board did not include the vot.e cast in said county as it appeared on the 
face of the return, upon the ground that it appeared in evidence that there was such 
irregularity and fraud in the conduct of the election in said county in receiving 
votes of persons not registered, and there being no registration-list fumi::thcd in­
spectors, and no de ignation of voting-places, and no notice of election, that said 
board could not a certain the true vote. 

J. P. C. EMMONS, 
Counsel for Respondents. 

.And upon the same day came the relator, by his attorneys, and tiled his demmrer 
to the answer of the respondents, in the words and figmes following, to wit : 

Supreme court of Florirla, December special te nn, A. D. 1876. 

vs. Mandamus. 
STATE OF FLORIDA EX REL. GEORGE F. DREW l 

S.umEL B. McLIN ET ALB. 

The relator, George F. Drew, demms to the answer of the respondent.\'!, McLin 
and Cowgill, as amended, on the ground that the same is insufficitmt in law. 

Points of demurrer. 
First. The board of State canvassers could not lawfully exclude or reject the 

county retnrns or votes from the county of Manatee, or the precinct returns or 
votes from the other counties stated in the answer to have been excluded or rejected, 
upon the grounds stated in said return or answer, nor could they legally make any 
addition of votes to any returns, as stated in said answer. 

Second. The said answer shows that said board illegally excluded the return 
from the county of Manatee, and made the additions to and deductions from the 
votes as they appear by the returns from the other counties mentioned in their said 
answer. 

Third. The adjournment of the board before having made a. le~~l c.1onvass of the 
votes oft he several counties, as shown by the returns therefrom, IS no rea-son in la.w 
why they should not re-assemble and canvass the votes of the several counties as 
they appear upon the f..'l.ce of the returns, 

Fomth. The alle~ation in the said answer that each of the officers and mem­
bers voted for at said election has his remedy, a.~ therein stated, is no sufficient 
reason in law why the relator should not have his remedy in the premises by man­
damns. 

R. L. CAMPBELL, 
R. B. HILTON, 
GEO. P. RANEY, 

For Relator. 
We certify that tho above demurrer is, in our opinion, well founded in law, and 

we further say it is not interposed for delay. 

DECEMBER 18, 1876. 
Respondents join in demurrer. 

R. L. CAMPBELL. 
R. B. HILTON. 
G. P. RANEY. 

J. P. C. EMMONS, . 
Counsel for .Respondents. 

And after hearing of the parties by tbeir attorneys, and argument. of the said de­
murrer, and upon the 22d day of December, A. D. 1876, the court read its opinion 
herein, which said ovinion is in the words and figures following, to wit: 

Supreme court of Florif;]a, special term. December, A. D. 1876. 

THE STATE OF FLoRIDA ON THE RELATION OF GEORGE F DREW l 
VB. I 

SAMUEL B. McLIN, SECRETARY OF STATE, CLAYTON A. Cow.

1
tMandamus. 

gill, comptroller, and William Archer Cocke, attorney-gen. 
eral of the State of Florida. 

WESTCOTI\ J., delivered the opinion of the court. 
The view that the board of State canvassers is a tribunal having power strictly 

JUdicial, such as is involved in the determination of the legality of a particular 
vote or election, cannot be sustained. The constitution of this State (article 3, 
and section 1 of article 6) provides that 11 the powers. of the government of the 
State of Florida shall be divided into three departments: legislative, executive, 
and judicial; and no person properly belonging to one of the departments shall ex­
ercise any ftmctious appertaining t.o either of the others except on those cases ex­
pressly provided for by this constitution. 

''The judicial power of tho State shall be vested in a supreme court, circuitcou~ 
county courts, and justices of the peace." 

All of the acts which this boarll can do under the statute must be based upon 
tno returns; aud while in some c.we::t the officers composing the bo~rd may, like all 
ministerial officers of similar character, exclude what purports to be a return for 
irregularity, still everythin~ they are authorized to rlo is limited to what is sanc­
tioned by aut-hentic and true retm·ns be~ore them. Their final act and determina­
tion must be such as appears ft-om and1s shown by the returns from the several 
counties to be correct. They have no general power to issue subpmnas, to sum­
mon parties, to compel the attendance of witnesses, to grant a trial by jury or to 
do any act but <letermine and lleclare who has been elected as shown by the re­
turns. They are authorized to enter no judgment~ and their power is l.i.niited by 
the express words of the tatute which gives them being to the si!ming of a cer­
tificate containing the whole number of votes given for each person 'lor ea-.h office, 
and therein declaring the result as shown by the retmns. This certi.ficate thus 
signed is not a jnd.imal judgment, ancl the determination and declaration which 
they make is not a judi mal oeclaration, that is, a determination of a J"ight after no­
tice, according to the ~enerallaw of the land as to the ri~hts of parties, but it is a 
declaration or a conclusion limiled and restricted by the letter of the statute. 
Snob limited declaration and determination by a board of State canvassers has 
been declared by a. larg-e ma.tority of the con:rta to be a ministerial function, 
power, and duty, as distinct from a. judicial power andjmjsdiction. Indeed, with 

I 

the exception of the courts in Louisiana, and perhaps another State, no judicial 
sanction can bo found for the view that these officers are judicial in their charac­
ter or that they have any discretion, either executive, legislative, or judicial, 
which is not bound and fiXed b.y the rotmns before them. 

The duty to cotmt these returns has been enforell by mandamus so repeatedly 
in the comts of the several St..1.tes of tho Union that the power of the courts in 
this respect has Ion~ since cea.soo to be an open question. Mr. Justice Smith, in 
the very celebrated case of The Attorney-General e:z; 1·el. Ba bfortl vs. Barstow, (4 
Wis., 813,} when speaking of tho powers of fhe board of Stat~ canvassers, after 
recitina- their power to 11 determine" the result of an election from the returns, 
says: n These are not judicial bttt -purely ministerial acts." 'Vo must, therefore, 
decide that the general nature of the power given by the statute is ministerial, and 
that to the extent that any strictly and pm·ely judicial power is granted, such 
power cannot exist. 

This brings us to the consideration of the only remaining general question as to 
the powers of the board under the statuto. 

While the general powers of the board are thus limited to and by the returns, still 
as to t.hese returns the statute provides that, 11 if any such returns shall be shown 
or shall appear to be so irrewllar, false, or fraudulent that the board shall be unable 
to determine the trne vote fot· any officer or membtlr, tho.v shall so certify and shall 
not include suclt return in their determination and deolaratioll, an1l the secretary 
of stat.e shall preserve and file in his oftice all such returns, together with such other 
documents and papers as may have been received by him or by sahl. board of can­
vassers." The words true vote here indicate the vote actually cast, as distinct from 
the legal vote. This follows, first, from tho clear g-eneral duty of the canvas ers, 
which is to ascertain and certify the "votes given" for each person for each office, 
and, second, becau e to determine whether a Yote c.wt is a lt~$!al vote is beyond the 
power of this board. As to the words 11 ineg-ular, false, and fraudulent" in this 
connection, their definition is not required by the questions rait~ed by the pleadings 
in thi~:~ case. 

TheRe re.~pondents have not alleged that they have before them· any return" so 
irregular, false, or fraudulent" that they are unable to determine tho actual vote 
cast in any county, as shown by tho retmns; and nothing can be clearer than that 
the counting of returns sufficiently regular to ascertain tl.to whole numbet· of votes 
given and signing a certificate are merely ministerial acts. Untler these plead­
mgs the genuineness and regularity of the particular returns in question here are 
adlnitted. We willsa.y, however, that the clear effect of this clause in the sta.tnte 
is that a return of the character named shall not be included in the determination 
and declaration of the board ; and that it has power to determine the bona fide 
character of the rotmns dehors their face. It it not within the power of this board 
to refuse to count some of the votes embraced in a return and to count others em­
braced therein. They must count the whole of the return or must reject it in toto. 
We will also say that the powers here conferred a.re ministerial powers. It is true 
that in some respocts these powers are some~hing more than slmple counting or 
computing, but they are powers which necessarily appertain to the discharge of 
e"\".ery ministerial duty of this character. Their existence is no obstacle to the 
cont-rol of such officers by mandamus from a court having jnristhction of the sub­
ject-matter. 

In defining the duties of a board of State canvassers, where there was no like 
clause to this in the aet defining their powers, this court, in 13 Fla., 73, said:" Their 
duties and functions are mainly ministerial, but are qua i-jutlicialso far as it is their 
duty to determine whether tho papers received by them and purpot·tin~ to be re­
turns were in fact such, were genuine, intelligible, and sub.stantially authenticated 
as required by law." The power to ascertain the regularity, the genuineness, and 
the honesty of a. return are powers of like character to those mentioned and thus 
described in that case. 

:B.v the statute of 1868, the dnty and power of the board of Stat.e canvassers was 
con fined exclusivelv to the compiling of such returns of any election as should come 
to their bands from' the county canva sing boards, and upon computation of the ag­
gregate vote, as shown by such returns to ascertain who had received the highest 
number of votes for any office, and to certify the re ult, and declare therefrom 
who was elected to any office. 

Under this act it became the duty of the State board to determine ministerially 
the result, but necessarily by theexerciseof discretion andjudgment; they must first 
determine that the papers before them were genuine, and that they were executed in 
form and matter substantially according to the requirements of the statute, and that 
they were, in fact and in law, the retmns of the election. This, as was said by 
this court in a former case, was the exercise of a quasi~udicial power. To the 
extent here indicated, a. judJ.rtDent in the nature of a judtcial function is necessa­
rily exercised; for if it be otherwise the whole law is inoperative in re pect to the 
power of tbe board to do any act whatever. The constitutional provision that the 
officers of one department of the government are strictly forbidden to do any act 
or to exercise any function pertaining to any other department, unlessly expressly 
provided for in the constitution, must be taken in connection with the provision 
(section 6, article 14) authorizing and requiring tho Le~islature to provide for 
ascertaining the result from the "retmns of elections." Thls-is clearly an express 
authority for providing that " returns of elections" must be received, consiCI.ered, 
ancl passed upon by snob officers or persons as might be designated by the Legisl.a. 
ture. And the necessary conclusion is that such officerg may be authorized bv 
the Legislature to inquire into the truth or falsity of the returns sent to them, and 
if, upon such inquirv, they be satisfied that the return does not show the vote 
actually cast at the election, but lbat it states a falsehood as to that fact, they may 
lay aside the vot.e and refuse to count the return, as is provided in the act of 1872. 

"If, as is here alleged by the relator, the respondents neglected to examine and 
include retmns duly and legally made from several of the counties, and, therefore, 
bot partially pe-rformed what they were by law required to do, it must be consid­
ered that they have not complied with the law, and that they must be required to do 
so by means of the process here in>oked." This leads to a careful examination of 
the pleadings herein made. 

The case is before us upon a demurrer to the return of the respondents to the al­
ternative writ. The alternative writ sets up tbe counting and computing by the 
canvassers of the votes ¢-ven as shown by the returns from certain counties named .. 
It alleges that returnsof said election from thesevera.lconntiesof the State, where­
in elections have been and were held on the 7th day of November fo-r the election 
of governor, have been received at the office of the secretary of state; that there 
has been a pretended canvass of such retnrns, and that, as to tho counties of Jack­
son, Hamilton, Monroe, and Manatee, the said canvassers have not confined them­
selves to a canvass of the retnrns from said counties, although the same were not 
unintelligible or fraudulent, but genuine and bona fide. The relator then prays di­
rection to such board of State canvassers that t.hey do canvass and count the elec­
tion returns for the office of governor from each and every of the counties of tho 
State wherein an election was held for said office, and that they do canvass and 
count the said election returns from the said counties of Jackson, Hamilton, Mana­
tee, and Monroe. The writ then proceeds in the usual and proper form, which is 
not necessary here to insert. 

The issues presented by the answers, original and amended, are special and pre. 
cise, settin; upin each case, where the returns from any of the said counties were 
not counteo and comput.ed, the particular reason and cause for such action by the 
board. The question arising upon the demnn-er is, Do those answers show sufficient 
cause in law why the peremptory writ should not be awarded 1 We examine each 
of the reasons ::t.'\Sign.ed in tho answer as to the aeveral counties, being gnided and 
controlled in om conclusion by our views of the powers of the board as hereinbe­
fore defined. 
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As to the county of Jackson: 
The answer sets up that 557 votes were deducted from the votes cast iu the 

county of Jackson, as appeared from the face of the retum, upon the ground of ir­
rerrularity and gross fraud in the conduct of the election. 

'tpon the face of this answer, and in view of the express allegations of the alter­
native writ as to the genuinene<:~s, intelligibility, and bona fide character of there­
turns of the votes cast in thjs county, and in view of the e:\."])ress admission by !be 
pleadings that such return was a. genuine return of votes cast, th~ only question 
1-aised here is whether, under this statute, the canvassers can reJect a return of 
votes cast, or any of the votes cast, for irregularity or fraud in the conduct of the 
election. 

Whether irregularities or fraud in an election will authorize the r~jection of a 
vote cast, counted, a.nd returned in a g_enuine. bona fide rflturn, is a question of law, 
not within the power of thls boar<l to uetermine. If the return was regular, genu­
ine, and bona fide, as it was admitted to be by the pleadings, it was the iluty of the 
board to count it. 

As to the county of Hamilton: 
The answer alle~es that there was a deduction made from the votes caRt at one 

precinct, as appeared from tbe face of the return, upon the ground of {!l'Oss viola­
tion of tbe election law and fraud in the conduct of the election. What has been 
said a.s to Jackson County covers this case, and there is no necessity for repetition. 

As to the county of Monroe: 
The answer alleges that the vot~ at one precinct was deducted from the vote~ 

appeared from the return from said county, upon the ground of irregularity in tho 
conduct of the election and fraud in the conuuct of the inspectors of said election 
at said precinct. What has been said covers the matter of irregularity in the elec­
tion. As to fraud in the conduct of inspectors at a precinct. it is not a ground upon 
which the canvassers can reject a return from the county which is genuine and 
bnna fide. What is fraud in such an inspect~r is a question of law, so also the ques­
tion whet11er such fraud by inspectors can vitiate an election is a question of law. 
Both are judicial questions, beyond the power of the board to det-ermine. 

As to the county of Manatee: 
The answer sets up that said board did not include the return from said COlmty 

of Manatee in its determination and declaration of the vote cast at said election, 
upon the ground of irregularity and fraud in the conduct of the election on said 7th 
day of November, 1876. The matter of irregularity a.nd fraud here alleged has al­
ready been considered in the case of other counties. 

The answer alleges further as to this county, that the board did not include the 
vote cast thQrein, as it appeared on the face of the retnrn, because it appeared in 
evidence that there was such irregularity and fraud in the conduct of the election 
in saiu county in receiving votes of persons not registered, ann there being no 
registration-list furnished inspectors, and no de ignatiou of voting-places, and no 
notice of election, that said board could not ascertain the true vote. 

A return of votes cast in a county at a general election, of which notice is given 
throu~hout the State by the proper executive authotity, no notice of election by 
local officers (county) having lleen given, is not a return either irregular, f::tlse, or 
fraudulent, within the meaning of the statute regulating and defining the powers 
and duties of the State canvas~:~er-s. 

Like the question of the legality of a vote, this is a question of law to be deter­
mine,{ by a court-a judicial question beyond the power and jurisdiction of a min­
isterial officer under the law, ca.nstitutional and statutory. A returu of vot-es cast 
in a county at such generctl electio11, duly signed by aoknowled~ed county officers, 
and regular in form, of which election no notice by county onicers as to polling­
places IS given, (the time of election being accorning to the ~eneral notice.) is a 
return which the State canvassers must count, as it is neither ll'regular, falso, nor 
fraudulent within the meaning of the statute. Whether such vote is effectiv:e to 
vas& the office is a question judicial in its character, which this court upon man­
damus should no more determine than should the State canvassers. Such canvass­
ers must count such returns, and so this court should order. Whethe1· all these 
votes so retur.Jed arelega.l votes is another question, which neither the State can­
vassers can determine in their action, nor should tbjs court determine it when it is 
sought to dit·ect them to perform ministerial duties. 

As to tlle counties of Hernando, Orange, and Leon: 
The answer states that a number of votes were deducted from the returns of 

votes cast in said counties becanse they were illegally cast, and that a vote wa-s 
doducte<l from the return of Jefferson County because it was fraudulently cast. 
These, as we have before said, are questions which the law does not authorize the 
boaru to determine. They must co,rnt these returns as they admit them by the 
pleadings t~ be returns within the meaning of the statute. They nowhere allege 
the returns to be so "irregular, false, or fraudulent" that they ca.nnot determine 
the vote cast from them. 

As to the county of Olay: 
The answer states that 35 votes were added upon the ground that said votes had 

been improperly rejected by the county canvassers of the vote of said county at 
said election, and that 6 votes cast were deducted upon the ground that said votes 
were cast by non-residents of the county. It follows from the view wehavetaken 
of the law applicable to the powers and duties of the State canvassers, that any 
statement of votes by precinct inspectors, whic.h were not included in the Clillvass 
made by the county canvassing l>Oard, cannot bo counted by the State board, the 
powers of the latter being confined by law to counting only such votes as are duly 
returned by the county board. Such votes cannot be 1ega.lly included in the esti­
mates of the State can"\'assing board. 

The question of jurisdiction raised in the pleadings, as well a.s the other ques­
tions of practice and power, are all adjudicated in the case of the l:;tate on there­
lation of Bloxam vs. The Board of State Canvassers, 13 :Fla., 74, 5-6, and it is un­
necessary to repeat here what is there said. 

Under the pleadings, and the constitution and the statute as applied to them, 
our judgment is that the demurrer must be sustained and the peremptory writ 
must be awarded. 

Whereupon the said respondents, Cowgill and McLin, by their attorney, made 
and entered a motion herein in the words and figures following, to wit: 

And the said respondents, McLin and Cowgill, come and move tho court to file an 
amended return to the alternative writ issued in this case, setting forth among 
other things the character of the returns mentioned therein, a.s the same appear 
upon the face therof. 

And afterward, to wit, on the 23d day of December, A. D. 1876, the said motion 
ha..,-ing been withdrawn, the judgment of the court herein was entered in the words 
and figures following : 

STATE OF FLORIDA ON THE RELATIOY OF GEORGE F. DREW, l 
plaintiff, 

vs. 
SAMUEl, ll. MCLIN, SECRETARY OF STATE, "WILLIAM ARCIIERJ 

Cocke, attorney-general, and Cillyton A. Cowgill, comptrol­
ler of the State of Flori<la, respondents. 
This day came the parties, by their attorneys, ann thereupon the matters of law 

arising upon the relator's uemurrer to the answers. original an<l ameuued. of the 
respondents, being argued, it seems to the court that' be said answerR and the mat­
ter tile rein contained are not & sufl:icient. answer in law to the alternative writlllsued 
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herein, and that said return is insufficient. Therefore it is considered that a per­
emptory writ be awarded, directed to the said Samuel B. MoLin, se~retary of sta-te. 
William .Archer Cocke, attorney-general, and Clavton A. Cowgill, comptroller, 
board of canvassers of election of the State of Florida, commanding them that they 
forthwith meet and convene and re-assemble as a board of State canvassel"S in the 
office of the secretary of stat~, to canvass and co~nt all ~lec~on returns on file in 
the saiu office of the secretary of state of the smd election for the office of j!OV­
ernor held on the 7th day of November, A. D. 1876, anu that as such board of State 
canv~sers they "canvass and count the returns for said office from each and every 
of the counties of this State, wherein an election was helcl for said office, ancl espe­
cially, that they do ca.n'a.ss and count the said election returns from the .said coun­
ties of Jackson, Hamilton, Manatee, and Monroe, antl that they determrne from a. 
canvass and count and examination and tabulation of all the votes cast for said 
office of governor at said election in all the counties of the State, as shown by the 
election returns of said election received at the office of the secretar.v of state, who 
bas been elected by the highest mtmber of votes to tho sa.icl offico of governor, as 
shown by the said roturus, and tll::tt they do, as such board, make and sian a cer­
titicate as required bylaw, containing in words and figures, written at fnii'length, 
the whole number of 'votes given at said election as shown by said returns for the 
said office of governor of the State of Florida, and the number of votes given for 
each pet'Son voted for for sa.iu office, and in said certificate declare the reslllt of the 
said election for governor of the said State. 

And that they do perfectly execute this writ en or before the 27th day of Decem­
ber A. D. 1876, ll.Dd how they shall have executed it make return to our supreme 
con'rt on that day by four o'clock p. m. in writing, to be filed in the clerk's office 
of said court. 

The section of the statnte defining the powers and duties of the board of can­
vassers which the court construed in this case is as follows: 

SKc. 4. On the thirty-fifth day after the holding of any general or special election 
for any Stat~ officer, member of the Legis~ature, o1· Representative in qougress, ?r 
sooner if the returns shall have been recetved from the several counties whe1·em 
elections shall have been held, the secretary of state, attorney-general, and the 
comptroller of public accounts, or any two of them, together with any other mem­
ber of the cabinet who may be designated by them, shall meet at the office of the 
secretary of state, pursuant to notice to be given by the secretary of sta.te, and 
form a board of State canvassers, ancl proceed to canvass the returns of s:ud elec­
tion, and determine and declare who ahall have been elc•cted t~ any such office, or 
as such member, as shown by such returns. If any such returus shall be shown 
or shall appear to be so irregular, false. or fraudulent that the board shall be unable 
to determine tho true Yote for any such officer or member, they shall so certify, 
ancl shall not include such return in their determination ancl declar-ation ; and the 
secr!.'tary of state shall preserve and file in his office all suc_h returns,_ together 
with such other documents and papers as m<\Y have been recen"ed by him or by 
said board of canvassers. The said board shall make and sign a certificate, con­
taining, in words written at full length, the whole number of votes given for each 
office, the number of votes g.iven for each person fo_r each ~llico, and for member 
of the Legi lature, and ther·em declare the result, which certificate shall be recorded 
in the office of the secretary of state in a book to be kept for that purpose, ann the 
secretary of state shall cause a c~rtified copy of such certi.ficat~ to be published 
once in one or more newspapers pnnted at the seat of government. 

I, Fred. T. Myers, clerk supremo C?nrt o~ Floritla, ~o hereby certify tha_t the fore­
going pages, numbered from 1 to21, mclus1ve, constitute a true transcnpt of the 
record of thejudo-ment in the ca.sa of The State of Florida ex rel. George F. Drew 
vs. Tbe Boarcl of State Canvassers up to the issuing of the peremptory writ, but it 
does not em brace the proceedings a.fter the issuing of that writ, nor the petition for 
the alternative writ. 

Witness my hand and the seal of said court at Tallaha~ee, Florida, thls lOth 
day of January, A. D. 1877. 

(sEAL.j FRED. T. MYERS. 
OlerkSupreme Oourt of .l!'lorUla. 

In the supreme court of Florida. -Special term, 1876-'7. 
THE STATE OF FLORIDA O!S" THE RELATION OF GEORGE l 

F. Drew 
VB. 

SAMUEL B. MCLIY, SECRETARY OF STATE, CLAYTOX A.J 
Cowgill, comptrollm·, a.ml William Archer Cocke, 
attorney-general of the State of Florida. 
WESTCOTI', J., delivered the opinion of the court: 
The court propose not oul~ to dispose of the motion in this case made and sub­

mitted thls morning, but also to announce our views in reference to the whole 
subject-matter of what is called a return to the peremptory writ in this cause. 

The first and only general question involved m this whole matter is, What is in 
form and substance the legal and proper paper to be filed by a respondent in re­
sponse t() a peremptory writ of mandamus 1 

The second question is, Have the respondenta complied with the law in this re­
spect1 

The third question is, In case they have or have not complied with the law, what 
is the proper order to be made by the court in this behalf 1 

To the first question, What is the legal ann proper paper to be filed by a. re. 
spondent in response to a peremptory writ of mandamus~ Upon this question 
there is no conflict in the authorities. "There is strictly no return to a peremptory 
writ. It is to be obeyed, and a. certificate is made of what has boon done." This 
is the language of Mr. Jnstice Woodward in delivering the opinion of the supremo 
conrt of Iowa, (9 Iowa, 335,) and such is the view announced by all the courts, En­
glish and American, so far as the cases decided by them upon the subject h.'\ve been 
examined by us. (Tapp. on .Ma.u .. Gl, 339, 445, and 456.) The granting "a peremp­
tory writ implies that the pa1ty has been fully heard, and therefore he can allege 
no reason why he has not obeyed it." Such is the language of Chief-Justice Ruffin, 
of the supreme court of North Carolina, in the case of 'l'he State vs. Robert Jones 
et al. (1 Ired., 414.) If such lte the nece!!sary inference, and in this case such in­
ference corresponds with the fact, for the parties have been fully heaJ·d, then the 
pleadings, so far as the propriety of granting the writ. is conce1·ned, a.ncl as t~matr 
ters of defense to the action proper, are closed, and the necessary result is that no 
such matter c~n be considered or be made the subject-matter of any response to this 
peremptory writ. 

We have to apply these plain, simple principles of law to what here pulllorts to 
be a response to the peremptory writ. The first paper which we have on file con­
nected with what purports to be a "return" to the writ is tbe certifiuate which con­
stitutes the evidence and statement of a canvass mane by lhe boat·d of State can­
vassers of votes cast at a. general election held in this State on the 7th of N ovcm ber, 
A. D. 1876. The statute regulating this subject provides that the board shall make 
and sign a. certificate containin~ in words writt.en at full length tho whole num­
ber of votes given for each person for each office and for member of the Le~­
islature, and therein declare the result, which certificate shall be recorded in 
the office of the secretary of state, in a book to be kept for that purpose, and the 
secretary of state shall cause a certified copy of such certific.'t.te to be published 
once in one or more newspapel'S printed at the seat of government. 

'l'be proper and only legal place of cleposit of this original cet'tificat.e constituting 
tho cviuence of important action by State authorities is the office of tho secretary 
of state. It is, unuer the statute, the basis of important official action which Ute 
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Jaw imposes upon him, and it should be on the files of his office as evidence of the 
fact that the certificate recorclcd and published by him is a conect copy of the oiig:i­
nal, and that his duty in this respect has been properly discharged. .As to tli1s 
paper, therefo1:, it is improperly and illegally on th~ ti~es of this court. -p-nuer the 
statute, it has Its proper ,Place, and to that place 1t 1s as much the plain duty of 
this court to send It as it 1s the manifesi duty of this officer to receive and ille it. 
Therefore it is the order of the court that the clerk of this court deliver this paper 
to the secretary of state of the State of Florida, and the clerk of this court is di­
rected to transmit to said officer at the same time a certified copy of so much of this 
opi.ulon as refers t<1 the proper place of deposit of this certificate. 

The second paper on file connected with what rmrports to be a ''return" is 
what is called a "protest" of the respondents Cowgill and McLin. This court is 
not, and should not be, offended at the filing of any respectful and proper protest 
to any or all of its. actions at the prope! time, and .under cir~mmstanc':s which 
authorize such actiOn. Such protest will always, when so filed, rece1ve that 
respectful and calm consideration which it is the ril!ht of every man to have at 
the hands of this court. In this case. the matt~r of jm·isdiction which this" pro­
tl'st" proposes a~tain to raise was made the subject of defense by the. respondents 
Cowgill and McLin. We have heard tbem fully. We ha"te d,,termmed that we 
have jurisdiction. It is our duty to enforce it. It is the duty of the respondents to 
obey. Under the circumstances of this case, and as a response, setting up matters 
of defense as to which these parties have been already beard, it is not properly 
here. We cannot bear further arj!Ument a.~ to this matter. We cannot act as 
thon~th the pleadings proper in this case were now open to amendment. The 
ple:tdings are closed, and 1ho sin,ple duty of the respondents is to obey the writ 
and to maks response showin~t their obeclience. 

.Aaain: this paper, like the fi1st paper we ha'"e considered, purports to set np a 
can~ass made of votes cast for othet·ponons and ofticers than George F. Drew and 
Marcellus L. Stearns, or other persons, for f!Overnor. The onl.v relator in this case 
is George F. Dre:w. .Al~ of the other persons m11ntioned in these pa~era as re!leiv­
ing votC's for variOus offices, and who are declared elected to such oftices, are m no 
manner parties to this controvers.v. As a judicial tribunal. we should take no ac­
tion which can directly affoot their rights or approve any action by the board of 
canvassers affecting their ri~hts, except according to the law of the land, which is, 
a.fte1· notice, hearing, ancl trial. In a pleading in equity this would be impertinent 
and irrelevant matter. In a common-law proceeding if, is surplusage, to be quashed 
and set aside upon motion. It is, therefore, ordered taht the same be set asicle and 
quashed as surplusage, having no connection with any proper response to this per­
emptory writ. l'his court is not a board of cam·assers. If the board see proper to 
can va.ss the returns of votes with reference to offices other than that of governor, in 
conformity to their duty as defined by this court, that is a matter as to which w~ 
can decide nothing. It is not here involved. 

.As to the separate answer of respondent William Archer Cocke, attorney-~eneral 
ot the State of Florida, it must be set aside and quashed. Its approval, like the 
approval of what purports t<1 be a protest, would be approval by this oourt of ac­
tion by this board, affecting others than therela!<>r in this cause. 

This brinas us to the consideration of the particular motion here made. It must 
be denied. 'This court cannot simply strike out that portion of the protest sought 
to be stricken out under this motion, thus teaving a large partof this paper. which 
we have already stated must be quashed. 

In determining this matter, the co1•rt must be permitted to say that its decision 
here establishes, in'3llfnturo proceedings by mandamus, what is in form and sub­
stance a proper response w a peremptory writ. It becomes ns to be careful, and 
that we do not prescribe a rule of practice which may hereafter be shown, as ap­
plied to the rights of this people, to be erroneons. The conclusion we reach is that 
these respondents have made no response which this court can accept. Their duty 
is plain and simple under this peremptory writ. It is to canvass, count, and add 
up returns of votes cast in the several counties in this Sta.te for the per·sons voted 
for for the office of governor. This act involves writing to the extent of one or two 
pages, and we think the duty can be performed in t'!'o.or three hours. 

The order is that the return t<1 the peremptory wnt 1s quashed ; that the paper 
purportinu to be a. certificate of a canvass of >otes cast on the 7th of No,·ember, 
A. D. 18767 at a general elootion in this State, be returned to the office of the soore­
tarv of state by the clerk of this court; that what purports t<~ be a. protest, :1.8 well 
ns the return si<rned by William Archer Cockt", attorney-general, be quashed; that 
an order be maJ'e repeating the perempt<~ry writ, and <1irecting a strict compliance 
with the order and direction of the court in this behalf; and that the respondents 
do perfectly execute the duty heretofore and hereby enjoined upon them by half 
past five o'clock p. m. of this day. 

I Fred. T. Myers, clerk supreme court of the State of Florida, do hereby certify 
tbU:t the foregomg pages, numbered from one to ten inclW!ive, contain a. tru~ copy 
of the originaJ. opinion on file in my office, in the case of The State of Flonda, ex 
reZ. Georae F. Drew, vs. The Board of State Canvassers, rendered on a motion to 
strike out certain portions of a. paper filed by respondents Cowgill an!l MoLin, 
calle<l a "protest." 

In testimony whereof, I have hereunto set my hand and the seal of said oou.rt, at 
Tallahassee, Florida, this 11th day of January, A. D. 1877. 

[SEAL.] FRED. T. MYERS, 
· Olcrk Supreme Oourt of Florida. 

At a. supreme oourt for the State of Florida, continued and held at the capitol, in 
the city of Tallahassee. pursuant to adjournment, on Tuesday, the second day of 
January, in the year of onr Lord one thousand eight hundred and seventy-seven. 

Present, Ron. Edwin M. Randall, chief-justice; Hon. James D. Westoott jr., 
Ron. R. B. Van Vnlkenburgh, associate justices. 
'IBE STATE OF FLORIDA, ON THE RELATIONl 

of George F. Drew, 
'liS. 

SAMUEL B. MCLIN, SECRETARY OF STATE, J 
Clayton A. Cowgill, comptroller, and Will­
iam Archer Cocke, attorney-general of 
the State of Florida. 
And now, on readinu and filing the certificate of the respondents, under date of 

January 1 1877, and t'he additional certifi.cate of the respondents, filed this day, 
and the reiawr not objooting, it is considered by the court that the said respond­
ents have substantially complied with the mandate of this court in thiii behalf. 
But because the respondents have incorporated in their said certificate a detailed 
statement of votes cast in the several counties at the late elootion, which said 
detailed statement w~s not required by the order of this court, and with which 
this cQurt in thi!l J>mcee<lhlg has no concern; and in the making and incorporating 
allch stf!,tement in their ~d certificate, the said respondents ha\"e unnecessarily en· 
oumbered tli.e rooprd of f,bis ooJll't with matter notpertinentor.material; it is there­
fore ordered b:y thj.s court, of its own JDOtion, that all such detailed statements be, 
and the same 15, pereby quasbed llolld struck out, leaving and saving the rest and 
residue of Sirid response to stapd flS a SUbiita.IJtjal compliance with the 1·equirements 
of the law as tQ the mf!otter before this court, lt is further oonsidered and adjudged 
that the respo~!dents ~muel 'JJ. ~cLin an<l Clayton A. Cowgill pay the costs of 
this proceeding. 
· I, Freil. T. 'Myers, cler~ supreme court of Florida., do hereby certify that the 

above is!!> trp.e extract from the minutes pf said court, an<! a correct copy of the 
fl.Ili!-1 order iQ tqe case of George F. Drew vs. The Board of State Caiivassers for 
Floritla. 

Witness my hand and the seal of said oourt, at Tallahassee, Florida, this lOth day 
January, A. b. lt!77. 

(SEAL.) FRED. T. MYERS, 
Olerk SuprerM Oourt of Florida. 

EXHIBIT A. 
Pruidnl.ti4l electors-Frederick C. Humphries, Charles H. Pearce, William H. 

Holden, Thomas W. Long. 
For governor-Marcellus L. Stearns. 
For lieutenant-governor-David Mont~romery. 
For Con{fre&s, first district-William J Purman. 
For tile asgembly, Leon Oounty-Deuaru Quarterman, William F. Thompson, 'Vill­

iam H. l!'ord, Edmund C. W ooks. 

EXHIBIT C. 
Oerl:i.ficats of th result of election, to be signed by inspectors and clerk of election.-(Ses 

· section 23 of th.e gensral election law.) 
STATE OF FLORIDA, Leon Oounty: 

We, the underRigned, inspectors and clerk of an election held at Richardson's 
S. H., in the oounty of Leon, and State aforesaid, on the 7th day of November. in 
the year of our L<>rd, 1876, under and by virtue of an act entitled "An aet to provide 
for ihe registration of electors and the holding of elections," approved Augu.~t 6, 
1868, and an a~t amendatmy thereto, approved February 27, 1872, do hereby certify 
that the result of the said election was as follows, namely: 

That the whole nUillber of votes cast for electors of President and Vice-President 
was 186~ of which Frederick C. Humphries received 177 votes; Charles H. Pearce 
receivea 177 votes; William H. Holden received 177 votes; Thomas W. Lon~ re­
ceived 177votes; \Tames E. Yonge received 9 votes ; Wilkinson Call received 9 votes; 
Robert B. Hilton received 9 votes: Robert Bullock received 9 votes. 

li'or governor of the State ot Florida, Marcellus L. Stearns received 177 vot~s; 
George F. Drew recei""ed 9 votes. 

For lieutenant-governor of said State, David Montgomery received 177 vot-es; 
Noble A. Hull receivecl9votes. · 

For Representatives in Congress, William J. Parman received 177 votes; Robert 
H. M. Davidson rooeived 9 votes. 

For members of the assembly, Denard Quarterman received 177 votes: William 
F. Thompson received 177 votes; William H. Ford receivetl177 votes; Edmund C. 
Weeks received 177 votoo; David W. Gwsnn received 9 vote.~; Richard C. Park­
hill received 9 votes; Virgill Harris received 9 votea; Peter Brown recoi ved 9 votes . 

For constables, Madison G. Gardiner receivecl105 votes; Bradley Robinson, 105 
votes; Taylor Sherman, 105 votes; Sidney A. Trent, 105 votes; Robert S. Cox, 105 
votes; Eleburn Sims, 105 votes; .Allen Twine, 105 votes; Jacob Wiley, 105 votes; 
Benjamin Scott, 105 votes; Benjamin Rollins, 105 votes; Richard Pooser received 
105 votes: Christopher Gray, 105 votes; Bartley Mitchell, 9 >otes; Michael Hall, 9 
votes; Willis Jack son, 9 votes ; Conch Micken, 9 votes; Jack Shepard, 9 votes ; 
Jerry Bentley, 9 votes; Samuel L<>ckmau, 9 votes; Charles Newburn, 9 votes; 
Joseph,Perkins. 9 votes; Robert Crowell, 9 votes; George Dorsey, 9 votes; Will­
iam Sba.ver, 9 votes. 

Witness our bands, at Richardson's, in the county aforesaid, this 7th day of No­
vember, A. D. 1876. 

STA'l'& OF FLORIDA, 
Leon County: 

JOSEPH BOWES, 
Inspector of Election. 

ISAAC DENT, 
Ins-pector of Election. 

LAWRENCE R. BOOTH, 
Inspector of Election. 

WILEY JONES, 
Olerk of Election. 

I, Charles H. Edwards, clerk of the circuit court in and for the county and State 
aforesaid, do hereby certify that the foregoing is a. true and correct copy of the 
oriainal return of election held at P..ichardson school-house precinct No. 13, in said 
oo~ty, on the 7th day of November, 1876, on file in my office. · 

In testimony whereof I have hereunto set my hand and affixed the seal of said 
circuit court this 5th day of December, A. D. 1876. 

[SEAL.) C. H. EDWARDS, Olerk. 
(Indorsed:) No. 13. Exhibit C. E. L. P. December 13, 1876. Filed November 

9, 1876. E. L. Edwards. EXHmiT 
1
. 

I, Samuel B. McLin. secretary of state, do hereby certify that the within is a. 
oorrect transcript of the original return now on filo in the office of secretary of 
state. 

Witness my band and the grea.t seal of the State this December 13th, A. D. 1876. 
fsE.A.L.j SA.M'T, B. McLIN, 

Secretary of State. 
Oe:rtifi,cate of the county•canvassers. (See section 24, act of .August 26, 1868.) 

STA'l'E OF FLORIDA, 
· .Alachua Oounty : 

We, the undersigned, Louis A. Barnes, sheriff oounty stat~ and~ E. Web­
ster, clerk of the circuit court of the county aforesaid, and William H. Belton, a 
jns.tice of the peace of tbe county above mentioned, constituting the boa;rd of cotm ty 
cauvaaRers in and for tbe county stated, do hereby certify that we met at the ot:l:ice 
of the clerk of the circuit court of the county aforesaid on the eleventh day of No­
vember, the same being four days aft{)r the general election held in the county of 
.Alachua, and State aforesaid, on Tue..,day, the seventh day of November, in the year 
of our Lord onA thousand eight hundred and seventy-six, the under and by virtue 
of an act entitled ''An act to provide for the registration of electors and the hold­
ing of elootions," approved August 6, 1868, and an a.ct amendatory thereto, ap­
proved February 27, 18'12: We ao hereby certify, from the returns on file in the 
office of the clerk aforesaid-

That the whole number of votes ca.st for governor was 3,237, as follows, viz: 
Marcellus L. Stearns received 1,977; George F. Drew received 1,260. 

That the whole number of votes cast for lieutenant-governor was 3,237, as fol· 
lows: David Montgomery received 1,971; Noble A. Huli rooeived 1,266. 

The whole number of votes ca-st for Presidential electors was 13,004, as follows, 
viz: Frederick C. HUillphries received 1,9::i4; Charles H. Pearce recived 1,084; Will­
iam II. Holden received 1,984; Thomas W. Long received 1,984; James E. Yonge 
received 1.267; Wilkinson Call received 1,267; Robert B. Hilton received 1,267; 
Robert Bullock received 1,267. 

That the whole number of votes cast for Representatives in Congress was 3,242, 
as follows, viz: Horatio Bisbee, jr., received 1,972; Jesse J. Finley received 1,255, 
J. Willis Menard received 15. 

. Tnat the whole number of,. vote.~ cast for State senator was 3,218, as follows, 
namely: Josiah T. Walls received 1,9i4; Thomas F. Kingrooeived 1,243; J. Willis, 
Menard received 1. 
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That the whole number of votes cast for member of the assembly was 6,444, as 

follows, namely: Leonard G. Dennis received 1.963; William K. Cessna. received 
1,961; J. M . Sparkman received 1,244; P. B . H. Dudley received 1,244; T. C. Gass 
receitred 16; George J. E. B. Washinzton received 16. 

Witness our bands and seal8 of office at Gainesville, in the county aforesaid, 
this thirteenth day of November, .A. D.l876. 

L . .A. BARNES, 
Sheriff County Oou1·t of-- County. 

IRVING E. WEBSTER, 
Glerk oj the Circuit an4 County CouTts of Alachua County. 

W. H. BELTON, 
Jw;tice of the Peace of Alachua Oounty. 

Deduct on account of illegal votes at Waldo, 13 votes from the Tilden electors 
and 4 votes from the Hayes electors. 

Canvassed. SAMUEL B. McLIN, Ohairman. 
(Indorsed:) Exhibit 1. E. L. P. Dec. 14, 1876. Alachua. 

EXHIBIT 2 A. 
Certificate of th6 county canvassers. (See section 24, act of August 6, 1868.) 

STATE OF FLORIDA, 
Baker County : 

We, the undersirrned, , judge of the county court of the cormty 
statecl, and M. J. '8oxe, clerk of the circuit court of the county aforesaid, and John 
Durman, a justice of the peace of the county above ment:oned, constitnting the 
board of county canvassers in and for the county stated, do hereby certifv that we 
m et at the oilice of the clerk of the circuit court of the county aforesaid, on the lOth 
day of November, the same being three days after the general election held in tho 
county of Baker, and State aforesaid, on Tuesday, the 7th day of November A. D. 
18"f6. tmder and by virtno of an act entitled ·'.An act to provide for the registration 
of electors and the holding of elections," approved August 6, 1868. and an act amend­
ator.v thereto, approved F ebruary 27, 1872. We do her~by certify from the 1·eturns 
on file in the Qffice of the clerk aforesaid-

That the whole number of votes cast for governor of Florida. was 378, as follows, 
namely: George F. Drew received 236 votes; MarcellllS L. Stearns received 14~ 
votes. 

That the whole number of votes cast for lieutenant-governor was 380, as follows, 
namely: Noble A . Hull received 238 votes; David Montgomery received 142 votes. 

That the whole number of votes cast for presidential electors was 381, as follows, 
namely: Wilkinson Call received 238 votes; James E. Yonge received 238 votes ; 
Robert B. Hilton received 238 votes; Robert Bullock received 238 votes; Frederick 
C. Ilumphries received 143 votes; William H. Holden received 143 votes; Charles 
H . Pearce received 143 vetes; Thomas W. Long received 143 votes. · 

That the whole number of votes cast for Representative in Con)!ress was 381, as 
follows, viz: Jesse J. Finley received 238 votes; Horatio Bisbee, jr., received 143 
votes. · 

That the whole number of votes cast for member of Assembly was 370. as follows, 
viz: Bryant H. Gurganus received 222votes; George P. Canovareceived148 votes. 

Witness our hands and seal of office, at Sanderson, in the county aforesaid, this 
lOth day of November, A. D. 1876. 

Judge of th6 OQUnty Oourt of Baker County. 
M. :J. COXE, 

Olerlc of the Circuit Oourt and Oounty Courts of Baker County. 
JOHN DORMAN, 

Justice of the Peace -of Baker Cotu~.ty. 

I, Samuel B. McLin, secretary of state, do C')rtify that the within is a correct 
transcript of the original retnrns now on file in the office of secretary of state. 

Witness my hand and great seal of the State thi~ December 13, l876. 
(sEAL.] S.A.ML. B. MoLIN, 

Sec. State. 

EXB.IBIT 2 B. 
I, Sa~uel B. M:c~, secretary of state, do certify that the within is a correct 

tran cnpt of the or1gmal return now on file in the office of secretary ef state. 
Witness my hand and great seal of the State this December 13, Ii376. 
[SEAL.) S.A.ML. B . .McLIN. 

Sec. State. 
Oertijicate of the county canvtSBscrB. (See section 24, a.ct of A. «gUSt 6,1868.) 

STATE OF FWRIDA, 
Baker OO'Unty: 

We, the undersigned,-- --,county judge of the above stated eounty, and 
M. J. Coxe, clerkof the circuit court of tbe said county, and John Dimin, a justice 
of the peace of the said county, constitnting the board of county canvassers in and 
fl_)r t~e county stated, do hereby certify that we met at the office of the clerk of the 
Circmt court of the county afor('said, on the 13th day of November, the same being 
si~th day after the general election held in the county of Baker, and State afore­
said, on Tuesday, the 7th da? of November, A. D. 1876, under and by virtue of an 
act entitled •• An act to provide for the registration of electors and the holding of 
elections," approved .An gust 6, 1868, and an act amendatory thereto, approved Feb­
~Iei'{~~r~~d-We do hereby certify from the retnrns on file in the office of the 

That the whole number of votes cast for ~tovernor was 378 votes, as follows, viz: 
George F. Drew received 236 votes; Marcellus L. Stearns received 142 votes. 

That th.e whole number of vofA:s cast for lieutenan~ -governor was 380 votes, as 
~~~:s, VIZ: Noble .A.. Hull rece1ved 238 votes; DaVId Montgomery received 142 

· That the ~hole .n~ber of votes .cast for presidential electors was 381 votes, 
as follows, VIZ: Wilkinson Call rece1ved 238 votes; James E. Yonge received 238 
votes: Robert B. Hilton received 238 votes: Robert Bullock received 238 votes· 
F. C. Humphries receh·ed 143 votes; C. H. Pearce received 143 votes; W. H. Hoi: 
den received 143 votes; T. W . Long recei>e<l H3 votes. 

That the whole number of votes cast for Representatives in Con~ess was 381 
:;:i~!J ~~lollows, namely: Jesse J. Finley received 238; Horatio i~bee, jr., re-

That the whole number of votes cast fl_)r member of the assembly was 370 votes, 
as fo~ows, namely: B. H. Gnrganes received 222; G. P. Canova received 148. 

Witness our hands, at Sanderson, in the county aforesaid, this 13th day of No. 
vember, in the year of our Lord 1876. ----

Judge of the County Oourt of --' Oounty. 
M.J. COXE, 

Clerk of the Oircuitand County Oourtsof Baker County. 
JOHNDIMIN, 

Justice of the Peace of Bam County, 

:Exm:BIT 2 C. 
I, Sam'l B. McLin, secretary of state, do certify that the within is a correct trans­

cript of the original retm11 now on :file in the office of the secretary of state. 
·witness my hand and the groat seal of the State this December '13, 1876. 
(S:EAL.] SA.M'L B. MoLIN, 

Sec. of State. 
OeTtiji,Mte of the CO'Unty camuusers. (Susection 24, act of Augtt.st 6, 1868.) 

STATE OP' FwRIDA, 
Baker Oounty: 

We, the undersigned, Elisha W. Driggers, jud~e of the county court of the county 
stated, and Andrew A. Allen, sheriffofthe circrut court of the county aforesaid, and 
William Green, a jllStice of the peace of the county above mentioned, constituting 
the board of county canvassers in and for tho county stated, do hereby certify that 
we met at the office of the clerk of the circuit court of the conn tv aforesaid on the 
13th day of November, the same being six days after the general election. held in the 
couuty of Baker, and State aforesaid, on Tu.esday, the 7th day of November in 
the year of our Lord 1876, under and by virtue of au act entitled ".An act to pro­
vide for the registration of electors and the holding of elections," approved August 
6, 181k', and an act amendatory tberet{), anproved }'ebruary27, 1872. We do hereby 
certify, from the returns on tile in the otlice of the clerk aforP-said-

Tbat the. whole number of vo~s cast for governor was 219 votes, as follows, 
namely: Marcellus L. Stearns received 130 votes; George F. Drew received 89 votes. 

That the whole number of votes cast for lieutenant-governor was 219 votes as 
follows, namely: David Montgomery received 130 votes; Noble .A.. Hull received 
89 votes. 

That the whole number of votes cast for presidential electors was 219 votes as 
follows, namely. Frederick Humphries received 130 votes; William H. Holden' re­
ceived 130 votes; Thomas W. Long received 130 votes; \Villinson Call received 
89 votes; James E. Yonge received 89 votes; Robert B. Hilton received £!9 votes. 
Robert Bullock received 89 votes; Charles H . Pearce received 13!l >otes. ' 

That the whole number of votes cast for Representatives in Congress was 219 
votes, as follows, namely: Horatio Bisbee, jr., receivtldl~O votes; JesseS. Finley 
received 89 votes. 

That the whole number of votes cast for member of a.ssembl{ was 215 votes as 
follows, namely: George P. Canova received 131 votes; Bryan W. Gurganus' re­
ceived 84 votes. 

Witness our hands and seals of office, st Sanderson, in the county aforesaid, this 
13th day of November, .A.. D. 1876. 

ELISHA W. DRIGGERS, 
Judge of the County Oourt of Baker County. 

ANDREW A . .ALLEN, 
Sheriff of the Circuit and Couni:IJ Courts of Ba.ker County. 

Canvassed: 

WILLIAM GREEN, 
Justic.c of th6 Pea.ce of Baker County. 

Amended by canvMSing :ill the precinct retnrns. 
S.AML. B. McLIN, Ohairman. 

143 Hayes electors. 
238 Tilden electors. 

ExmBIT 3. 
I, Samuel B. McLin, secretary of state, do certify that the within transcript is a 

true copy of the original return now on file in the office of the secretary of state. 
Witness my hand and great seal of the State, this December 13, 1876. Constable 

vote not included. • 
[SEAL.) SAML. B. McLIN, 

STATE OF FLORIDA, 
Baker County: 

EXHIBIT No. 53. 

&c. of State. 

Be it. known that, on the lOth day of November, A. D. 1876, that the following 
notice commanding respectively M. F. Coxe, clerk of the circuit court in and for 
Baker County, and Jo~ Dorman, a justice of the peace in and for said county, to 
be and appear at the \Jllage of Sanderson for the purpose of canvassing the votes 
polled at an ~lection ~eld on .the 7th day of ~ovember, A. D. 1876, in said county, 
when o. President, VICe-President of the Uruted States, a.nd a governor and lieu­
tenant-governor of the State of Florida, aml a member of the Forty-fifth Con!!ress 
of the United S~ates, and a member of tha General .Assembly of t~e Stat:e of Flo~ida., 
and constables m and for Baker County were voted for; that sa1d notices were in 
wortls and figures as follows : 

:M.J.CoXE, 
Clerk of the Oourt: 

S~DERSON, FwmnA, 
November 10, 1876. 

Meet me at Sanderson on Monday, N O'Vember 13, 1876, to canvass the vote of Baker 
County. 

E. W. DRIGGERS, 
Oounty Judge. 

JOHN DORMAN, 
Justice of the Peace, Baker Oounty : 

SANDERSON, FLA, 
November 14, 1876. 

Meet me at Sanderson November 13, 1876, to canvass the vote of Baker County. 
E. W. DRIGGERS, 

Judge Probate. 
Th.'lot-onMonday

1 
13th November, A. D. 1876, M. J. Coxe, clerk as aforesaid, and 

John Dorman, justice of the peace as aforesaid, did r espond to said notice in their 
own proper person, and were willing, prepared, and desirous of canvassing the said 
votes polled at the election aforesaid ; that immediately upon the arrival of the said 
Coxe and the said Dorman, that E. W. Driggers, judge of probate of said cormty of 
Baker, and author of the notices above written, and A. .A . .Allen, sheriff of said· 
county of Baker, did a.t once absent themse1ves from said village of Sanderson, and 
by such absence did ~prevent the organization of the board of canvassers of said 
county ; that every effort wa-s made to secure their presence, but without avail; 
that the said Coxe and the said Dorman remained in the village of Sanderson the en­
tire day, hoping for the return of one or both of such officers, that the convass nngbt 
proceed according to la.w; that said Driggers and said .Allen were absent for some 
hours, and did not retnrn until three or four o'clock p . m.; that immediate ly upov. 
their return the said clerk did, in the presence of said Dorman, request tlle judge oi 
probate to aid them in the organization of tho board of canvassers and to proceed to 
make tllecanvassof said vote polled as aforesaid, and that the said Driggers, judge 
of probate as aforesaid, positi>ely refused to participate in the canva-ss; that upon 
his I efusal the said .Allen, sheri:lf as aforesaid, was ~nested to act and positively 
refused to act as one of the board of canvass('rs; that after both officers whose duty 
under the law it was to have aided in said canvass bad positively declined to do so. 
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a.ncl six days, within the law, requires the canvass to be made having nearly expired, 
that the said Coxe and the said Dorman diu make an earnest effort to procure an­
other justice of the peace to aid them in making the canvass1 but were unable to 
do so , that having failed to procure the aiu of an additional JUStice of the peace, 
that they, the said Coxe and the said Dorman, proceeded to can:vas.c; the said vot-es. 

· M. J. COXE, [L. s.j 
Olerk Oircuit Oourt, Baker Oounty. 

I do certify that I did request E. W. Driggers, judge of probate in and for the 
county of Baker, to assist in the organization of the board of canvassers to canvass 
the vote of Baker County polled at the election abov~ mentioned, and that he posi­
tively refused to do so. And I certify that on his refusal that I did make the same 
request of A. A. Allen, sheriff of said county of Baker, to participate in the organ­
ization of said board of canvassers and to aia in canvassing the votes/olled at the 
election above mentioned, and that he refused so to do; and the sai M. J. Coxa 
made the same request of them, was likewise refused ; and I further certify that 
the facts set forth above as true. 

JOHN DORMAN, [L. s.] 
Justice of the Peace in and for the Oounty of Baker. 

I, W. D. Bloxham, secretary of state of Florida, do he~eby certify that the above 
is a true and correct copy of the certificate on file in my office relating to tho can 
vass of the \Otes of Baker County, in said State, at the late election held for Presi­
dent and Vice-President. 

In testimony whereof I hereunto set my hand and canso the great seal of the 
State to be affixed. Done at Ta.llahaasee, the capital, this the 19th <lay of Jan nary, 
A.D.l877. 

W. D. BLOXHAM, 
S&-'Tetary of State. 

I, Samuel B. McLin, secretary of state, do certify that the within is a correct 
transcript of the original returns 11ow on file in the office of secretary of state. 

Witness my hand and great seal of the State this December 13, 1876. (Consta­
bles not included.) 

[SEAL.] SAM'L B. McLIN, 
Secretary of o'tate. 

Oertijicll.te of the county canviJ86ers. (See section 24 Qj the genera,/, election law.) 
STATE OF FLORIDA, 

Olay County: 
We, the undersigned, Ozias Bnddington, county judge of the above-stated county. 

and 0 . .A. Bnddington, clerk of the circuit court of the said county, and Samuel 
Jackson, a,justice of the peace of the said county, constituting the board of county 
canvassers in and for the county stated, do hereby certify that we met at the office 
of the clerk of the circuit court of the county aforesaid on the 9th day of No. 
vember, in the year of our Lord 1876, the same being two days after the general 
election held in the oonnty of Clay, and State aforesaid, on Tuesday, the 7th day of 
November, in the year of our Lord l!l76, under and by virtue of an act entitled 
"An act to provide for the reg-istration of electors and the holdinrr of elections," 
&J}proved .August 61 1868, and an act amendatory thereto, approved Fe'bruary 27, 1872. 
We do hereby certify1 from the returns on tile in the office of the clerk aforesaid-

There was returnea at Green Cove Springs precinct No. 1, by the inspectors at 
the election, the following votes, to wit: 

For Samuel J. Tilden, for President, 74 votes. 
For Thomas .A. Hendr-icks, Vice President, 74 votes. · 
That the whole number of votes cast for governor was 407 votes, as follows, viz : 

George F. Drew received 287 votes; Marcellus L. Stearns received 120 votes. 
For President, Tilden, 74 votes. 
For Vice-President, Thomas Hendricks, 74 votes. 
That the whole number of votes cast for lieutenant-governor was 406 votes, as 

follows, viz: Noble A. Hull received 287 votes; David Montgomery received 119 
votes: 

That the whole number of votes cast for presidential electors was 409 votes, as 
follows, namely: Wilkinson Call received 2B6 votes; James E. Yono-e received 
287 votes; Robert B. Hilton received 287 votes; Robert Bullock receive3. 287 votes; 
F. C. Humphries received 122 votes; C. H. Pearce received 121 votes; W. H. 
Holden received 122 votes; T. W. Long received 12-2 votes. 

We, the county canvassers, would hereby report that at precinct No. 8 (No. 11 
pond) there was no evidence of the inspectors of the election of said precinct being 
sworn, but the clerk was. The vote of said precinct was as follows, which we did 
not count in our returns : 

George F. Drew, for governor, received 29 votes; Marcellus L. Stearns, for gov­
ernor, received 6 votes. 

Noble .A. Hall, for lieutenant-governor, r6Qeived 29 votes; David Montgomery, 
for lieutenant-governor, received 6 votes. 

Presidential electors received as follows: Wilkinson Call received 29 votes; 
James E. Yonge received 29 votes; Robert B. Hilton received 29 votes; Robert 
Bnllock received 29 votes; F. C. Humphries receiveu 6 votes; C. H. Pierce re­
ceived 6 vot-es; Wm. H. Holden receiveu 6 votes; T. W. Lang received 6 votes. 

Representatives in Congress: Jesse J. Finley received 29 votes; Horatio Bisbee, 
jr. received 6 votes. 

State senator: John C. Richard received 28 votes; Benjamin E. Tucker received 
6 votes. 

For member of the assembly: Mathew A.. Knight received ZJ votes; George N. 
Borden recei\ed 11 votes. 

For constable, M. R Minton received 21 votes. 
That the whole number of votes cast for Representative in Congress was 406 

votes, as follows, namely: Jesse J. Finley received 2a6 votes; Horatio Bisby, jr., 
received 120 votes. 

That the whole number of votes cast for State senator was 402 votes, as follows, 
namely: John C. Richard received 276 votes; B. E. Tucker received 126 votes. 

That the whole number of votes cast for member of Assembly was 389 votes, as 
follows, namel.v: M.A. Knight received 251 votes ; G. N. Bordin received 138 votes. 

Witness our hands at Green Cove Springs, in the county aforesaid. this 9th da.y 
of November, .A.. D.1876. 

OZIAS BUDDINGTON 
Oounty Judge of Olay Oounty. 

0 . .A. BUDDINGTON, 
Clerk of ths Oircuit Court of Olay County. 

SAMUEL JACKSON, 
Justice of ths Peace of (flay County. 

Canvassed: 29 given to Tilden, No. 8 precinct; 4 illegal votes from Tilden ; 6 
votes given to Hayes electors ; 2 from Hayes electors pro rata. 

S.AML. B. McLIN, Ohairman. 

ExmniT No. 8. 
I, Samuel B. ¥:oLin, I!Boretary of state do certify that the within is a correct 

trp.nscript pf the orig4Jal rettun now on ftle in the office of secretary of state. 
Witnea& my Q.and ~d great s~l of the State this December 13, 1876. (Consta­

bles not included.) 
(SEAL.) S.AML. B. McLIN, 

Secretary Qj State. 

Certificate of th6 county canv~Users. (See section 24, act of August 6, 1863.) 
STATE OF FLORIDA, 

Duval Oounty: 
We, the undersigned, William A. McLean judge of the county court of the 

co~ty stated, and Etlwin Hig~ins_, clerk of the circuit court of the county aforo­
satd, and John L. Edwards, a JUStice of the pea~e of the count.y above mentioned, 
constitntinp: the board of county canvassers in and for the county stated, do 
hereby certify that we met at the oftice of the clerk of the circuit court of the 
county aforesaid, on the lOth day of November, the same being three days after 
the general election held in the county of Dn >al, and State aforesaid, on Tuesday, 
the 7th day of November, 1876, und~r and by virtue of an act entitled "A.n act 
to provide for the registration of electors and the holding of elections," approved 
.August 8, 1868, and an act amendatory thereto approvea February 27, 1872. We 
do hereby. certify, from tho returns on file in the office of the clerk aforesaitl-

That the wholo number of votes cast for governor of l<'lorida. was 3,800, as fol­
lows, viz: Marcellus L. Stearns received 2,298; George F. Drew r£1ceived 1502. 

That the wbolenumber of votes cast for lientenant-governorwas3,774, as follows, 
to wit: Daviil.Montj.romery received 2,226; Noble .A. Hull received 1,498. 

That the whole number of votes cast for presidential electors was 3,804, of which 
Frederick C. Humphr£~ys received 2,367; 'Villiam H. Holtlen received 2,367; 
Cha:les H. Pearce received 2.~66; Tholl?as W. Long received 2.366; James E. Yonge 
received 1,437: Robert B. Htlton received 1,437; Robert Bullock received 1,437; 
Wilkinson Call received 1,436; Marcellus L. Stearns received 1. 

That the whole number of votes cast for Representatives in Conttress was 3,8113 
as follows, viz: Horatio Bisbee, jr., received 2,331; Jesse J. Finley received 
1,463; J. Willis Menard received 4. 

That the whole number of votes cast for member of the .Assembly was 3,804, as 
follows, viz: Alfred Grant received 2,290; Joseph E. Lee received 2,286; Colum­
bus Drew receiven 1,514; Joshua L. Burch received 1,507; Horatio Bisbee, jr., 
received 1; Jesse Oxendine reoeivedl. 

Witness oar hands and seals of office, at Jacksonville, in the county aforesaid, 
this 11th day of November, A. D. 1876. . 

Judge of the County Oourt of~ Oounty. 
EDWIN HIGGINS, 

(Jlerlc of the Oircuit and Oounty Oou1·ts of Duval Oounty. 
J.YO. L. EDWARDS, 

Justice of the Peace of Duval County. 
We, Edwin Higgins, clerk of the circuit and county courts of Duval County, 

Florida, and John L. Edwards, justice of the peace of said county, and members 
of the canvassing board, do hereby further certify that William .A .. McLean, judge 
of the county court in and for said county, wa-s present du.ring the entire canvass 
of the returns of election, the result of which is contained in the foregoing certifi· 
cate. and that he refused to sign the said certificate. We also certify that the 
said William .A. McLean has made no objection to the correctness of said certifi· 
cate. 

'Vitness our hands and seals at Jacksonville, in said county, this 11th day of No­
vember, 1976. 

EDWIN HIGGINS, 
Olerk of the Oircuit and Oounty Oourt8 of Duval Oounty, Florida. 

STATE OF FLORIDA, 
County of Duval, BB : 

JNO. L. EDW .A.RDS, 
Justice of the Peace for Duval Oounty, Florida. 

Be it remembered that on this 13th day of November, .A. D. 1876, at ten o'clock a. 
m., I, clerk of the circuit court in and for said county, have duly r ecorded the fore­
going certificate of county canvassers in the public records of said county, in the 
book required by law to be kept for that purpose, pages 16, 17, 18, 19, 20, 21, an£1 2-2. 

In witness whereof I have hereunto set my hand and the seal of said court Ulis 
day and year above written. 

(SEAL.] EDWIN HIGGINS, Olerk. 

Canvassed the return after comparing it with the certified precinct returns. 
• SA.M'L ll. McLIN, Olw.irman. 

MINORITY REPORT. 

The following are the views of the minority of the committee as 
subsequently presented: 

On: -the 4th day of December last the Honse of Representatives passed the fol­
lowing resolution: 

"Resolved, That three special committees, one of fifteen members to proceed to 
Louisiana, one of six members to proceed to Florida., ann one of nine membars to 
proceed to South ()arolina, shall be appointed by the Speaker of the House to 
mvestigate recent elections therein and the action of the tetm·ning or canvas.'ling 
boards m the said States in reference thereto, and to report all the facts essential 
to an honest return of the \otes received by the electors of the said States for 
President and Vice-President of the United States, and to a fair understanding 
thereof by the people; and that for tho purpose of speedily executing this resolu­
tion the said committee shall have power to send for 11ersous and papers, to a<Imin­
ister oaths, to take testimony, and, at their discretion, to detail subcommittees, 
with like authority to send for persons and papers, to administer oaths, an£1 to take 
testimony; and that the said committees and their subcommittees may employ 
stenographers, clerks, and messengers, and be attended each by a deputy sergeant­
at-arms; and said committees shall have leave to report at any time, by bill or 
otherwise." 

On the following day the Speaker of the Honse appointed Messrs. THOMPSON of 
Massachusetts, DE BOLT of Missourir WALLING of Ohio, HOPKINS of PennsylYania, 
WOODBUllN of Nevada, and DusxELL of Minnesotn. the committee to proceetl to 
Florida to investigate the recent election held therein and report the action of the 
canvassing board of said State. 

The committee left the cit:y of 'Vashingt{)n on the morning of the 8th of Decem­
ber, a.n£lcommencedtheirdntiesin TalL1.basseeon Wednesday, the 13th of the month. 
Ron. S. B. McLin, secretary of the State of Florida, was the first witness. He 
was examined in re!!ard to the original tabulated statement that was matle up on the 
night of the 5th and' morning of the 6th of December by tho clerks of the board of 
State canvassers. · This statement is Exhibit 41 in the printed testimony takP.n 
by the committ-ee. 

To tho end that a construction might be given to the resolution under which the 
committee were appointed and were then beginning to act, Mr. WOODBURN offered 
the following resolution : 

"Resolved, That it is the sense of this committee that under the resolution of the 
House of Representatives of the United States creating it and defining it.a duties 
it is authorized only to investigate the manner of the e!ection of the electors for 
President and Vice-President in the State of Florida at the late election, and the 
action of the returnino- or canvassing boar<l of said State in reference thereto, and 
to report to the said Honse of Representatives all the facts essential to an honest 
return of the votes received by the said clecto~ of the said State of Florida." 

Mr. HOPKINS presented the following resolution as a substitute for the for-egotng: 
"Resolved, That tho resolution under which this committee acts is sufficiently e1..-
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plicit as to the pow~rs and duties. of the committee, and cannot be limited or re­
!!tiicted by any action of ours." 

Adopted. 
YEAS-Messrs. De Bolt, Walling, and Hopkin.s-3. 
NAYs-Messrs. Woodburn and Dunnell-2. 
'Ibe following resolution was then offered by Mr. DUNNELL: 
"R-esolved, That the secretary of state of the State of Florida be requested to 

furnish to this committee certified copies of all documents, affiuavits, and other 
~pers furnished him or the canvassing hoard of the State, and upon whlch said 

an~r~t:~C:J~~~~~Ib~~f~~~fo;"~e~~ ~~~:not1m~rl~0:t~e:i~l~~~ 
tion held November 7, 18i6, and that said copies be made a part of our report to the 
Honse of Representatives.'' 

Tho motion was lost. 
YEAs-Messrs. Woodburn and Dunnell-2. 
NAYs-Messrs. De Bolt, Walling, and Hopkins--3. 
This action of the majority was to the minority a matter of very great surprise. 

The committee bad been sent to Florida to investigate the recent election in that 
Slate, and to report the action of the returning board therein. The character of 
tills action wonlfl unmistakably depend upon the evidence wbich tho board had be­
fore it when the canvass was made. Frauds were charged in this and that county, 
democratic as well as republican. Irregularities more or less fatal to a fair expres­
sion of the will of the people had also been charged. These alleged frauds and ir­
regularities bau been accompani..U with affidantt! and other proofs. The canvass­
ing boar<l bad acted upon them, and would have made the canvass in violation of 
law if it had not done so. The minority desired to know precisely the grounds upon 
which the board had made its imt.Eortant finding and then judge, whether it acted 
fao~:S:lyth! s:!tC:.wise, and wbe er Or not its findings CO d be [!UStained by the 

This request of the minority for these papers and documents on file in the office 
of the secretary of state was mice refused by the majority. As a result we were 
compellecl throughout the entire investigation to grope our way in the dark. We 
protested against this action of the majority and now report it to the House of Rep­
resoutath·es, and we deem it our duty further to report that in no instance were 
we consulted in regard to the precincts or counties to be investigated, where 
or bow the investigation should be carried on. We here report that many pre­
cincts where frauds were committed, and upon which the State canvassing board 
acted. were not investigated by the committee. They were as many in number as 
were inquired into. 

We claim that a fnl1 inquiry into each and eTery alleged fraud and irregularity 
was the only inquiry which the Honse resolution contemplated. This resolution 
ball fot· ita professed object "to report aU the facta essential to an honest return of 
the votes recei>ed by the electors of the said State for President and Vice-Presi­
dent of the United States, and to a fair understanding thereof by the people." 

We submit that the investigation made in Florida wa-s not complete; that the 
committee do not and cannot report "all the facts" essential to a fair understand­
ing by the people. 

When twenty or more precincts are attacked before the State canvassing board 
and the board acts upon the frauds or irregularities alleged to have been committed 
therein, being governed by affidavits laid before it an<I by oral testimony, no one 
can reasonably contend that an investigation which shall deserve a just considera­
tion can be made by ignoring every particle of evidence up<)n which the board 
acted, when but ten of these precincts are inquired into and the other ten shunned 
as if from fear that disclosures there might overturn the findings in the other ten, 
who will claim that such an investigation deserves the honor of the name 1 The 
want of these documents. thus wit.hheld was felt at every step of our investigation, 
and rendered us unable, m many mstances, to make that defense of the canvassina 
boa.rd which it justly deserved We believed then, as we do now, that the boar:i 
actod with singular fidelity and the utmost fairness. The majority of that board, 
.in many of the most important and sharply contested cases, relied upon the demo­
cratic attorney-general and acted under his advice and with him. 

Attorney-General Cooke has been lauded in the democratic press of the country 
for his great learning and distinguished personal integrity. 

We needed a.nd sought the evidence which was doeme<l sufficient by him and the 
balance of the board. The majority had the aasistance of the chait'Ill&n of the dem­
ocratic State committee of Florida and of a clemocratic lawyer from New York, who 
were well supplied with copies of papers and ample data touching the different. 
precincts which underwent investigation. 

Unable to obtain the affidavita and other papers for on r guidance an attempt was 
maue to obtain the minutes of the board made during its final session. We here 
copy from page 70 of the printed testimony: 

WILLI.lli LEE Al'THORPE sworn and examined. 
By Mr. Dm.'NELL: 

Question. What is your name¥ 
Answer. William Lee Apthorpe. 
Q. Where do you reside 1 
A .. In Tallahassee, Florida.. 
Q. State whether or not you were the clerk of the canvassing board of the State 

of Florida during this late canvass of the electoral aut! State votes. 
A. Iwas. 
~-- ~~~whether or not you kept the minutes of the canvassing board. 

Q. Have you those minutes in yonr possession f 
A. I have. ·. 
Q. Will you please read those minutest 
A. The whole of the minutes are pretty voluminous. I have brought the min­

utes of the first and the L...,t day. The first day'sl:roceedings simply show the or­
fh:\:~~~ of the canvassing hoard and the last ay's proceedings the finding of 

Mr. DummLL. Will you now read to the committee the minutes of the final ac­
tion of the canvassing board 1 I mean their action upon the contested-election cases 
passed upon by the board at that final meeting:, and upon whose final action the 
re. ult of the election held November 7 was proclaimed m the State 

The CUAJRMAN. I will simply say that that sufficiently appears from the tabu­
lated statement o! the canvaasm~ board and the re~s ma~e by the canvassing 
board on the certificates of the county returns, already m eVIdence. The rea.dinrr 
of the minutes is, therefore, not allowed. ., 

Q. (To the witne&'.) Do you say that the other minutes are the minutes of t.esti-
mouy1 

A. The introduction of testimony on either side. 
Q. Affidavits and oral testimony"t 
A. Yes, sir. 
Q. And the organization of the board t 
A. Yes, sir. · 

It is not true that the indorsements on the county returns give the reasons there­
fo~ 1 The grounds upon which the action was taken were our great need. These 
mmutes were of comparatively little value to us in our investio-atious yet they do 
~ve the ~tocl: of the canva!!s and the vote of the differ:ent me:Dbers of the board. 
~ ~!:h~~~ p ace to these mmut.es. Thoy show the action of the canvassing board 

Oertified CO»Y of minutu of proceedings of St.ate boa1·d of canvas88TB a.t their final su· 
sion, December 5 and 6, 1876. 

TUESDAY, December 5-10. a. m. 
Board met in private session. It was ordered that those counties which were not 

contested be first taken up and canvassed. 
The following conn ties were then canva..~sed according to the face of the returns, 

namely: Brevard, Bradford, Calhoun, Dade, Escambia, Franklin, Ga.dsd.en, Marion, 
Putnam, Polk, Santa Rosa, Sumter, Saint Jolms, Suwannee, Taylor, Volusia, Wa­
kulla, Walton, and Washington-twenty-four counties . 

.At two o'clock p.m. the board took a recess until four p. m., at which hour it re­
assembled and proceeded with the canvaas. 

BAKER COUNTY 

was taken up and canvassed according to the precinct returns by unanimous vote 
of the board. 

CU.Y COUNTY. 

Twenty-nine votes were added to and 4 ille!!al votes taken from the democratic 
electoral allll State vote, and 1:! votes were ~ed to and 2 illegal votes taken from 
the republican vote; and with these amendments of the returns the county wa.s can­
vaased by unanimous vote. 

HERNANDO COUNTY. 

Five ille:ral votes were deducted from the democratic elec~ral vote; and with 
this deduction the county was canvassed by unanimous vote. 

NASSAU COUNTY. 

Canvassod according to face of return by unanimous vote. 

ORilGE OOUNTY. 

Seven illegal Totes were deducted from the democratic electool and State vote, 
and with this deduction the county was canva.ssed by unanimous vote. 

JEFFERSON COUNTY. 

Sixty illegal vt~tes were deducted from the republican vote, and with this deduc­
tion the county was canvassed by unanimous vote. 

LKON COUNTY. 

Two illegal votes were deducted from the republican vote, and with this deduc-
tion the county was canvassed by unanimous vote. • 

MANATEE OOtn.'TY. 

This entire county was thrown out of the canvass on account of the entire absence 
of any anu all legal steps in -preparation for the election aull in holding the same. 
The voto stood as follows: Tho secretary of state and the comptroller for its rejec­
tion, and the attorney-general for retaining it. 

DUV .AL COUNTY. 

This county wa~ canvn.ssed by comparing the county return with the several pre­
cinct returns, on account of the former not bearing the signature of the county 
judge. The Tote stood: Secreta.ry of state and comptroller for canvassing the 
county, attorney-general for rejecting it. 

HAMILTON cOUNTY. 

Eighty-three democratic votes and 58 republic:m which had been illegally added 
to the e1ectoral vote, on the face of the return, were thrown out. Jasper precinct 
No.2, giving32l votes for Georp:e F. Drew and 183 votes forM. L. Stearns for 
governor; 322 votes for N . A. Hull an~ 181 votes for D. Montgomery, for lieuten'ant­
governor; 323 votes for the democratic electors and 185 votes for the republican 
el~tors; 320 votes forJesseJ. Finley and 184 votes for H. Bisbee, .jr., for Congress; 
235 votes for N. J. Patterson and 257 votes for J. N. Bell, for State senator· 167 
votes for J. N. Reid, 295 votes for W. J. J. Duncan, and 29 votes for J. W. Grey, 
for member of the assembly, waa thrown out of the canvaas on account of gross 
violation of the election law by the inspectors in not completing the canva.ss With­
out adjournment; in allowing unauthorized persons to handle the ballots anu assist 
in the count; in adjourning over night and going to wother pla~e, and in signing 
returns next day which they had not themselves ma.de or verified and tho contents 
~~~!:~:.d not know. With these deductions the county was can>a.ssed by 

MONROE COUNTY. 

Precinct No.3, Key West, giving 401 votes to the democratic eleetoral and State 
tickets and 59 votes to the republican, was thrown out of the canvass on account 
of gross violation of the election laws by the inspectors in adjonrnina before the 
completion of the canvass and completing it the next day in a differe~t place and 
without public notice. The vote on its r~ection was unanimous, the attorney.rren­
eral deciding in reply to a question put to him as t!l the legal effect of these vfola­
~:!~!e law that it must be thrown out. With tlns deduction the oounty was 

A.I.ACHUA COUNTY. 

Seventeen illegal electoral votes (4 republican and 13 democratic) at Waldo pre­
cinct were thrown out unanimously. A vote was taken on retaining or throwing 
out Archer precinct No. 2, and the secretary of state and comptroller voting tore­
tain it .and the attorney-p:eneral voting to throw it out, it was retained and the 
county canvassed with the before-mentioned deductions. 

JACKSON COUNTY. 

Campbellton precinct, giving for the republican electoral and State ticket-s 77 
votes and for the democratic efectoral and State tickets 291 vot~s. were thrown out 
of the _canva.ss on account of violation of the election laws by the inspectors in 
removmg the ballot-box from the election-room at the adjournment for dinner into 
an adjoinin~ store and having it there unsealed and concealed from the pu blio dnr· 
ing said adjournment; in not counting the ballots at the close of the polls and 
compa~ng them with the number of names on the poll-list, and because only 76 
republican ballots were counted out of the ballot-box, whereas one hunfu-ed aml 
th1rty-three persons swear that they voted the full republican ticket at that poll 
The vote of the board was as follows : Secretary of stat~ and comptroller for rC: 
jecting it, attorney-general for retaining it. 

Friendsbip Church precinct, giving for the republican electoral and State tickets 
44 votes and for the democratic electoral and State tickets 145 vote.s, was thrown 
out of the canvass on account of violation of the election laws bv the inspectors in 
placin:;r the ballot-box in such a position as to be out of sight of the vote1· and of 
the public; in placing a supervisor at the window to receive the ballots instead of 
an inspector ; in not making and completing the canvaBS at t.he polling-place and 
without adjournment and in view of the public, but in a bed-room two miles away 
and in not counting the ballots and comparing them with the number of names o.i. 
the poll-list. .As to this precinct the vote of the board was aa follows: The secre­
tary of state and comptroller for rejecting it and the attorney-general for retaining 
it. With these deductions the county was canvassed. 

The list of counties having now been gone through, "t a little after twelve o'clock 
Tuesday night, the board, by unanimous vote, declared t.he State canvass concluded, 
and directed the clerk to prepare a. certifioat.e of the re ... ~ult. On suggestion of the 
attorney-general he was requested to call in some friend to look o"\ter the clerk'& 
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figures and verify the footings. He introduced Mr. Pasco, who examined and found 
sai1l footin~s correct. 

1'be certificate of the electoral vote having been prepared and verified, it was 
signed by two members of the board, the secretary of sta.to and the comptroller, 
the attorney-general declining to sign it, saying that be would propar~ a protest 
settin~ forth his r easons. The board then (at three o'clock on the mornmg of the 
6th) aajourned to allow time for the clerical labor of preparing the certificate of 
tho result of the canvass at large. 

Thi.~J having been completed and verified, was signed on the 8th December as of 
date 01 the Gth, the day when the canvass was completed 

WM. LEE A.PTHORPE, 
Ole:rk of Board of Oanvassers. 

SAML. B . :McLI , 
SeC'retary of State and (Jhairman of Board of Oanvassers. 

I do hereby certifv that the above is a trnecolJyoftheminut~softhetinalsession 
of the State board of canvassers State of Florida, held on the 5th and 6th days of 
December, A. D. 1876. 

TALLAHASSEE, FLORIDA, I)p.cemlJer 12, 1876. 
SAML. B. McLIN, 

WM. LEE APTHORPE, 
Ole:rk of Board of Canvassers. 

Secretary of StaU- and Ohairman Board of StaU Oanvassers. 

It bas been claimed that the canvassing board of Florida, in their ca.nvaes made 
in December last, acted in disregard of t.heir former practice as well as against 
law. We here allude to Senate Report No. 6ll, of this session of Congress, to the tes­
timony of Hon. William Archer Uocke, a member of the late canvassing board, a. 
member of the democratic party, and recently appointed to a judgeship in Florida 
by the new democratic governor of that State. See page 5. 

Testimony of WiUiam Archer Oocke. 
Question. As such-..attorney-general, are you a member of the State canvassing 

board~ 
Answer. I am. 
Q. And you served in that capacity at the recept election 7 
A. I served in that capacity in relation to the late election. 
Q. And also at any former election 1 
A. At the former election- the ele-ction of 11)74. 
Q. Did the board of 1874, in canvassing the returns, go behind tho returns in ll.llJ' 

11ense to ascertain the true v.ote ' 
A. I believe they did, sir; bnt I am not absolutely certain. I think there was a 

contest in reference to the returns from .Jefferson and Leon Counties, and the returns 
from each county came before the circuit court; and the difficulty was that it was 
thought that the county canvassers had not sent up true returns from some pre­
cincts; the circuit court directed tb.e county canvassers from some precincts in 
.Jefferson, and in this county, to send up full copies of the returns; those copies 
came up, and the board acted upon those copies which it had gotten through the in­
tervention of the court, the board not appearing by coun.<~el or in any way, but by 
parties outside. My impression now is that the board in 1874 acted from these re­
turns which bad been sent to the boaru through the action of the circuit court of 
this circuit. 

Q. Did you at that time give an op!uion as to the power of the board in the can-
vassing of the returns 1 

A. I did, sir. 
Q. Did the board receive this opinion in 1874 and act npon it¥ 
A. They acted upon it. 
Q. Did th~ board _this year J,Jroceed upon the same theory- upon your opinion ¥ 
A. Yes, s1r; I think they did. 
We now call attention to section 4 of an act of the Legislature of Florida ap­

proved August 6, 1868, entitled "An act to amend an act to provide for tho regis­
tration of electors and the holding of elections." 

"SEc. 4. On the thirty-fifth day after the holding of any general or special elec­
tion for any State officer, member of the Legislature, or Representative in Congress, 
or sooner if the returns shall have been received from the several counties where­
in elections shall have been held, the secretary of state, attorney-general, and the 
comptroller of puiJlic accounts, or any two of them, together with any other mem­
ber of the cabinet who ma.v be desigJtated by them, shall meet at the office of the 
secretary of state, pursuant to notice to be given by the secretary of state, and 
form a board of State cam·assers, and proceed to can\·ass the returns of a..1.irl elec­
tion, and determine and declare who shall have been elected to any such office, or 
as such member, as shown by such returns. If any such returns shall be shown 
or shall appear to be so irreguh'l>r, false, or fraudulent that the board shall be unable 
to determine the true vote for any such officer or member, they shall so certify, 
and shall not include such return m their detormination and declaration, and the 
secretary of state shall preserve and file in his office :~.11 such returns. together 
with such other documents and papers as mn.y have been received by him or by 
said board of canvassers. The said board shall make and sign a certificate, con­
taining in words written at full length the whole number of .votes given for each 
oftice, the number of votes given for each person for each office and for member 
of the Legislature, ani! therein declare the result; which certificate shall be re­
corded in the office of the secretary of state; in a book to be kept for that purpose, 
and the secretary of state shall cause a certifie(l copy of such certificate to be 
published once in one or more newspapers printed at the sea.t of government." 

Agreeably to the provisions of the above section, the secretary of state, comp­
troller of accounts, and attorney-~eneral canvassed the votes of the State cast on 
the 7th day of November, 1 76. The minutes of the board found above indicate the 
construction the entire board placed upon that portion of the section which author­
ized the board to exercise quasi-judicial powers in their canvass of the county returns. 
'Ve here quote that clause of the above section: 

"If any such returns shall be shown or shall appear to be so irregular, false, or 
:fraudulent that the board shall be tmable to determine the trne vote for any such 
officer or member. they shall so certify, and shall not include such return in their 
determination and declaration, and the secretary of atate shall pr erve and file in 
his office all such returns, together with such other documents and papers as may 
have been received by him or by said board of canvassers." 

Acting under the above section and giving to it the construction which had not 
been hitherto denied or even questioned, the board found that tho r e-publican pres­
idential electors had been elected by majorities as follows; Fred<'ri ck C. Hum­
phries hadar majority of 9:26 vot.es. Charles H. Pearce had a majority of 921 votes. 
'Villiam H. Holden hacl a majority of 929 votes . . Thomas W . Lon.~ had a majority 
of 924 votes. The election of these men was duly certified and the governor of the 
State gave them the required certificate of election. These electors met at the 
capitol of the State on the first 'Vednesday of December and cast their votes for 
President and Vice-Pr·esident of the United States. 

Weconteml thattbeactionof the board was conclusive and finaL The board had 
performed all the duties imposed upon it by the la.w and agreeably to its provis­
IOns; when they b:Hl si!!Ded th~ tabulated statement of the canvass they ceased to 
be a board. They had '<ieclared the electors chosen agreeably to the laws of the 
State. They were the officers who should make the canvass, and were empowered 
to reject all returns which were so irregular, faL~e. or fraudnleut that the true vote 
could not be determined. The Legislature of the State bad clothed these officers 
with the power to canvass the returns. They had acted, and when the result was 
declared they ceased to be State canvm;sers. 

illREVERSffiLE DECISION OF THE CA..."'TABSING BOARD. 

This irreversible decision of the legal canvassing board of the State of Florida, 
which was r equired by the statute to find out and declare the result of the election, 
is to be found in authentic and concln ive form in its certificate of the result of 
the cam·ass made by a majority of the board in pursuance of the statute and duly 
recorded as required by the law in the office of the secretary of tate. 

A duly authenticated copy of this certificate, accompanymg£thc certificate of the 
Hayes electors, was duly forwarded to and is now in the possession of the Presi­
dent of the Senate. Th.'\t certificate is as follows : 

OFFICE OF SECRETARY OF STA"l'R, 
Tallahassee, Florida, Deu:mber 6, 1876. 

We, the undersigned, Samuel B. McLin, secret..'l>ry of state; Clayton A. Cowgill, 
comptroller, and William Archer Cocke, attornPy-general of saill State, constitut­
ing a board of State can,assers in and for said State of Floritla, do hereby cel'tify 
that we met a.t the office of the secretary of state. at the capitol, in the city of Tal­
lahassee, on the 27th day of November, A.. D . 1876, and proceed eel to canvass there­
turns of a ~eneral election helcl in the St:tte aforesaid on the 7th day of November, 
A . D. 1876, for electors of President and Vice-President of the United States. 

We do certify, from the returns on ".file in theofticeof the secret..'lry of 11t.ate afore­
said, that the whole number of votes cast at said election for electors as aforesaid, 
was forty-four thousand six hundred and twenty-seven, (44,627,) of which­

Frederick C. Humphries received twenty-three thousand eight hundred and 
forty-nine (23,849) votes. 

Charles H . Pearce received twenty-three thousand eight hundred and forty-four 
(2.1,844) votes. 

William H. Holden received twenty-three thousand eight hundred and forty-eight 
(23.848) votes. 

Thomas W . Long received twenty-three thousand eight kundred and forty.three 
(23,843) votes. 

.James E . Yonge received twenty-two thousand nine hundred and twenty-three 
(22.923) votes. 

Wilkinson Call received twenty-two thousand nine hundred and nineteen (22,919) 
votes. 

Robert B. Hilton received twenty-two thousand nine hundred and twenty-one 
(~,921) votes. 

Robert Bullock received twenty-two thousand nine hundred and nineteen (21,919) 
votes. 

Witness our hands and sea.l.s this 6th dn.yof December, A. D. 1876. 
SAML. B McLIN, 

Secretary of Sta.U and e.:~: ojficio Ohairman of the Board Stare Oan11assers. 
C. A. COWGILL, 

Oomptroller and e.:~: ojficio mcmbe:r of Board of State Canvassers. 

It is this decision of the board emboilied in and evidenced by the fore:!oing ceF­
tificate which the ma,iority of the committee declare to be so "wholly ille,gal" and 
"absolutely voill" that they would not even examine the evidence upon which the 
board a-cted, preferring undoubtedly that a. committee of this House should itself 
canvass and declare the r esult of the presidential election in Florida. Unfortu· 
nately for the majority, a committee of either House of Congress is not provided by 
the Florida statute as the method to be adopted for ca.nva.s~ing and declaring the 
result of a. presidential vote of that St.1.te. 

MISRHPRESENTATION AS TO TilE SUPREME COURT'S DECISION. 

The attempt to impair the decision of the can\"assing board by r eference to the 
late decision of the supreme_ court in the case of George F. Drew -vs. Governor 
Stearns can have no effect, because founded upon a misrepresentation of the de­
cision of the court. It is claimed by the majority that tbe court bold that the 
board ba.d no judicial powers whatever, and that having exercised such powers, its 
canvass was a "bald usurpation," to be utterly disre:rarded. This is an erroneous 
claim. The supreme comt did not undeTta.ke to destroy or impair in the slightest 
degree the right of the board of canvassers given by the st.atnte to receive evi­
dence showing that a county return was so irregular, false, or frauflnlent that the 
true vote could not be ascertained therefrom. But they did decide that when it 
was shown to the board that the return was so Irregular, false, or fraudulent, the 
board mnst throw out the whole county return, and did not in the opinion of the 
court have judicial powers to purge the vote, rejecting that which was irregular, 
false, or fraudulent, but -preserving so much of the return as certified the true vote 
a.nd include the same in its determination anrl declaration. 

This is the whole sum and substance of the decision of the court. It is true 
that on accotmt of the condition of tho pleadings and proofs at tho time of the de­
cision the court, for the purposes of the contest for governor, held that the returns 
from all the counties brought to their attention must be consiclered true aml bona 
fide returns ; wherefore, a-ccording_ to their opinion, they must be countod. They 
did not determine, but expre sly aamitted the contrary, that if, as a matter of fact, 
upon the evidence shown the board, it should be their opinion that any returns 
were so irre~ular, false, or fraudulent that the true >ote could not be ascertained, 
they might oe rejected entirely, although they could not purge, and reject in part, 
and count in part. 

Upon the misrepresentation of this decision much misapprehension ha..s been cre­
ated as to its effect upon the electoral vote of the State of Florida. How unfounded 
is such misapprehension will be apparent on considering two facts : 

I. Tho litigation between Drew and Stearns was confined by the pleadings and 
expressly by the court in its decision to the controversy between the two rival 
1\andidates for governor. The republican State ticket having run about four hun­
dred votes behind the Hayes electoral ticket, it mi~ht well be, in a caso of close­
ness and doubt, that a. trihnmil, revising the decision of the cauva in~ board, 
might find that the democratic State ticket and the republican electoral ticket were 
chosen. 

2. The canva.ssiu.~ board, actJng under the express order of the court in the c.'\Se 
of Drew against Stearns, made upon th" pleadings in that case and canvassing ac­
cording to the face of the returns but rejecting totally any return which they 
found to be so irrel!lliar, false, or fraudulent that the true vote could nut be ascer­
tninerl, r eported in their return to tho court upon the reeanva.s-J a.~ follows: 

"They return the following as the determination and declaration of the result of 
such recanvass. to wit: Of the candidates for governor, George F. Drew reeei ved 
24,179 votes; Marcellus L. Stearns received 2.1,984 votes. And tho nnilersigMd 
make further return to the court, and say that though not ordered so to do by the 
court, for various reasons, they deemed best to make, while re-assembled as a IJoard 
as aforesaid, n. recanvass of the said retmns of the said election on file in the office 
of the secretary of state, of an'd concerning the election of other officers voted for 
at said election, which will be found in the certificate of fue result of such recan­
vass hereto appended as part of this r eturn. And the undersigned further· inform 

~~ ~'P7~fd!n';~~~i~~h!~d~~i ~:~h!~~~t!~es:;;!;~~~f~~e~l!~~~t~fg: ~~~~ 
secretary of state, as conclusive. Yot, in view of the decision of the supreme court, 

;etk:~rcr·d~i'!l~~e~~Jrf~hdo~=sor~t:~~~!~~~o~~w~ ~fe~~: ~~~~~~~ 
C. Humphreys received 24,215 votes, Charles H. Pearce received 1!4,2l1 vote..'!, Thomas 
W. Long received :24,209 >otes, William H. Holden received 24,215 \otes, James E. 
Yon~e received 24,004 >otes. Wilkinson Call received 24,001 votea, Robert .B. Ilih.on 
recen' Nl 24,001 votes. P..obert Bullock received 21,001 voLt:s. 

"All of which is re poctfully submitted. 
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"(Sigued)-Samnel B. McLin, secretary of state and chairman board of State can­

vassers; C. A . Cowgill, comptroller of public accounts." 
The forego in~ return utterly annihilates the pretensE:' of the majority, th.at. this de­

dsion of tho supreme court of Florida bad, if even in :wy event any decisiOn of that 
court could have, any effect whatever upon the electoral vote; and .. as before s~~ed, 
tho supreme court, in accepting the final return of the canvassrng board, g1vrng 
thu same results as above as to the ~owrnor, expressly limit their opinion to tho 
case and the pleadings and proof before them, ancl the court have never touche(l the 
electoral vote nor expressed any opinion as to what would be the effect of a recan­
vass of that vote upon tho principles laid down by them. 

THE SUPREME COURT'S OPINION ERROh'EOUS. 

Whatever justification there ma.y have boon for the decision of the court arising 
from the precise condition of the pleadings be~o_re them, it is respectfully submi.t­
tcd by the minority that, as a p:eneral pr-oposition under the statute, the rule.lrud 
down by the court is en-oneous and ought not to be regarded as correct law. Ne1tber 
the court nor the majority of the committee can ignore the following plain lan­
guage of ~be st.atute: 

"I. If any such returns shall be shown or shall appear to be so irregular, false, 
or fraudulent that the board shall be unable to determine the true vote for any 
such officer or member, they shall so certify, and shall not include such return in 
their detennination and declaration. 

''II. The secretary of state shall preserve and file in his office all such rE:'turns, 
together with such other documents and papers 88 may have been received by him 
()("by said board of canvassers." 

This sta.tnte of Florida, first passed in 1872, was a. new statute, expressly ena.cted 
to prevent the embodiment in a. declaration by a canvassing board uf ir-rrgularity, 
jalhelwod, or fraud at the polls. It is a. wise and beneficial statute, intended to pre­
vent candidat~ ap;parently elected through ~and or. falseh.ood from bold!ng t~e!r 
offices even for a smgle moment under a pn.ma jae~e certificate of electiOn; 1t 1s 
therefore to bo construed liberally, and in such a way as to most effectually and 
promptly caiTy out the objects for which it was enacted. The minorit.y do not need 
to cite the numerous authorities on this point. 

That a. liberal construction of the statut~ allows the board to receive evidence of 
fraud and allow!! it to be shown to them, that falsehood existed in the electio.B, 
seems too plain for argument, and it has already been sno \Vll that such was the prac­
tice deliberately adopted at the instance of the democratic party, advised to be cor­
rect by the legal opinion of the democratic Attorney-General Cocke, and nover 
doubted or disputed until it suited the purposes of the democracy at the close of 
the late canvass on December 6. 

Indeed, the power of t.he board to allow it to be shown, on evidence, toot a. re­
turn was so irregular, false, or fraudulent that the true vote could not be ascertained 
was not seriously disputed by the court. The point of its decision was, as has been 
stated, that whei·e falsity and fraud were shown the board could not. throw out the 
retnrn in part and count it in part. .Dut this decision is contrary to all the election 
decillions to be found in the books. The cases to the point that it i!l the dut-y of a. 
tribunal authorized to prevent the effect of fraud at elections t{) separate the fraud­
ulent from the true vote and preserve the latter, are fully stated in ~he report of the 
majority in considering the case of Leon County. They are referred to by the mi­
nority as a complete refutation of the opinion of the court that the slightest irreg­
ularity, fraud, or falsity appearing or shown to exist in a Florida county return 
requires the rejection of the whole vote of the county. 

THE NEW DEMOCRATIC LEGISLATURE OF FLORIDA C.L"mOT BY STATUTE OB.L"iGE THil 
RESULT OF A PRESIDENTIAl, ELECTION. 

Having shown that it cannot be claimed that the supreme court of Florida either 
intended to or did change the electoral result the minority call brief attention to 
the att~mpt made to impair the declared result of the presidential election by the 
present democratic Legislature. Th.at Legislature was canvassed into office by 
the same boa.rrl which canvassed andueclared the presidential re(>ult. The board 
at the same time declared that Marcellus L Stearns was re-elected governor. The 
supreme court ordered a recanvass of tho vote for governor, and the board, in 
obcdil:lnce to the mandato, declared the election of Drew for governor by about two 
hundred majority, but stated on the same principle (there being four hundred dif­
ference between "the State and electoral tickets) that the Hayes electors by the same 
rule would l1ave at least two hundred and eleven majority. 

Governor Drew and the Legislature commenced their functions Jannarv 2, and 
immediatel;r, went to work by legislation to endeavor to change the presidential 
election. The Legislature passed an act requiring the new board of canvassers 
which had just been appointed by the governor to go to work and recanvass the 
presidential vote. The new board reported that they thought the Tilden electors 
were chosen, and the Legislature <leclared by another act that they thought so 
too; and then the democratic candidates for e1ecLors certified that t.hey thought so 
also, and that they had voted for Tilden. This whole proceeding, after the State 
of Florida hati appointed its electors in accordance with its statute law, and those 
electors bad voted and certified the result to the President of the Senate, is a mere 
farce, utterly unwo1·thy of notice either by this committee or by Congress. It has 
been repeatedly held that after the Legislature of a. State has chosen a United 
States Senator the functions of the State are exhausted, aml therefore the Rtate 
could no more reverse or change its a<:tion than it can alter the CoMtitution of the 
United States. · • 

THE QUO W A.RRA.NTO PROCEEDINGS BEFORE JUDGE WRITE ARE .A. NULLITY. 

In further pursuance of the democratic policy, of overthrowing, &ithcr by cbi­
ca.nery or violence, the le~ally accomplished result of the presidential election, a 
proceeding upon informahon, in the nature of a quo warranto, was commenced by 
the four democratic candidat.es for electors before Ju<Lgo White, of the local cir· 
cnit court, havinoo jurisdiction of certain subjects in Leon County, where Talla­
hassee is situated"; and this judge has within the last few days assumed ro ren· 
dcr an adjudication that the republican elcct{)rs were not chosen, and that the 
democratic elecrors were chosen· and the transcript of this decision, after an ap­
peal to the supreme court of the State, is relied upon t{) upturn and reverso the 
1·ecortled State action of ]!'lorida, which ended and ceased to be rev-iewable within 
the State on the 6th day of December, 1876. 
It is not the purfose of the minority now to anticipate Con~ess ia any discuasion 

of the absurdity o this attempt, by the decision of a petty local judge, to chango 
the result of a presidential election; and they oontent themselves with simply stat­
in I! their belief that the fullest discussion will result in establishing the principle 
that when a State has exercised the political function of choosing presidential elect­
ors in such manner as the Le"'islatnre of the State has appointed, and the electors 
so chosen and declared elec~ by the proper tribunal, established by the election 
laws of the State for that purpose, have met upon the day :fixed by Congress and 
duly cast their votes and certified the same to tho Pre ident of the Senate, the power 
of the State over the subject is at an end. Neither by a recanvass, by a legislative 
statute, nor by a decision of its courts can this political Stat~ ootion, once deliber­
at~ly and lawfully taken, be subsequently reversed. 

LOCA.L INVESTIGATIONS. 

We now call attention to our views in regard to the investigations made by the 
committee in the different counties visited and inquired into. Manatee was not 
,-isited by the committee. One witness was exaniined in regard to tho election in 
tllat coonty. He and the witnesses in regard to Monroe County were examined at 
Ta.llahru.soe. Baker and Clay Counties were inquired into in Duval County. Ala-

chua., Duval, Hamilton, Jacksan, Jefferson, and Leon Counties were visited by 
the committee. 

The undersigned have conscientiously reviewed the testimony taken in al~ t.he 
localities named, and respectfully ask the attention of the House to our VIews 
thereon. 

.ALACHUA. COID'TY. 

Archer Precinct No.2, in this county, underwent an examination conducted by 
a subcommittee consisting of Tno:.IPSOY, HOPKL'<S, and DUNYELL. The regular re­
turns from this precinct, signed by all the officers of the election, show that the reyu b­
lican presidential electors received 399 votes and tho Tilden electors recei vee 180 
vot.es. No sooner had this election been held than attempt-s wero made to overcome 
the large republican majority in this precinct, a m:J:iority, however, no larger than had 
been given in previous and unquestioned elections. When the returns from the 
county were canvassed the ballot-box was found to contain but277 votes or ballots, 
215 for Hayes's electors and 62 for the Tiluon electors. Wo may here state that tho 
law does not require a preservation ?f the ballots. Th.e poll-1!-.st and the duly c~r­
tifi6(1 retnrM are the only meam:1 wbtch the law recogmzes to.Judge of the legality 
or the regularity of an election. Tho taJI:r-sheetsarenot reqmrcd to be returned to 
the cotmty boat.(} of canvassers. We do not doubt that the ballot-box ·.ras broken open 
by some one after it had been returned to the clerk's office. With a voll-list agreeing 
with the returns ma{ie out and si~ed bv all the officers of the election, the two demo­
cratic as well as tho two republican officers, no person acting in the supposed in­
terest of the Mpublican party could have any molive for breaking open the ballot~ 
box. There could have been no temptation to such a conrso. It 1s ou.r theory that 
tho democrats intended to overcomo bv fra.nd the large republican majority in that 
precinct. They could do this in noway so well, as they supposed. as by tampering 
with the ballot-box. It was evident from the lestimony that the precinct was 
visited by leading men in the democratic party on the day of election; that it was 
in fact a rendezvous for the leaders of the party in that section-going there from 
Gainesville and many other points. 

Two of the officers of the election, Vance and Black, swear that the vote was de­
clared on the night of the election, and that the Hayes elector~ had 399 votes a~d the 
Tilden electors had 180 votes. These numbers correspond With the returns stgnetl 
by all the officers. Floyd Dukes, one of the inspe.ctors, a colored man. an~ who 
could not read or write, admitted that he t{)ncbed the pen when his name was s1gnetl 
to the returns, and Green R. Moore, one of tho inspecrors, admitted that he author­
ized Vance or Black to sign his name to ono of the returns, but swore that he rlicl 
not authorize him to sign tha ot.her: but there i8 no evidence but his own doubt­
ful testimony that he limited his authority to sign but one return. This is wholly 
unreasonable, for there were two returns t{) be signed, and the general direction to 
sign the return would very naturally be taken as authority to sign all the papen 
necessary for full returns. These men, Green R. Moore and Floyd Dukes, have a 
history ill connection with this election. After the election they went beforl:l one 
Judge Dawkins, a democratic lawyer at Gainesville, and made an affidavit that 
they did not si!m the returns and that the returns were false. They made oath 
that the Hayes ~lectors had at the Archer precinct No.2, 180 votes, and the Tilden 
elect()rs 136 votes. -

In a few days iliey each signed another affidavit taking back all they swore to in 
the former affidavit signed before Judge Dawkins or in his office, apeging that th<?Y 
signed it through bodily fear, and then when the State canvassmg board was m 
session they went to Tallahassee and took back all they bad sworn to concerning 
the Dawkins affidavit-s. 

Green R. Moore, with this record, and 88 if t() bla<Jken it still more if possible, 
came before your committee and testified that he signed the second affidavit for 
the sum of ioo. He testified that one Mr. Barnes passed him the money. This 
Mr. Barnes denied before your committee. Mr. Barnes is tho sheriff of the county 
of Alachua and a gentleman of high character. He was sustained by J ndge Cessna, 
Colonel Raymond, and otl1ers who wereiiresent when Moore claimed that the $LOO 
had been g1 \·en to him if ho would sign e second affi(lavit. 

The-testimony shows that more bys ers heard the '!ote declared as 399 for 
Haves and 180 for Tilden. and so swore before :vour committee and as respectable 
in character for truth than there were who te tilied to the other declaration, namely, 
180 for Hayes and 136 for Tilden. The returas as made must be presumed to be 
true and cannot be O\"ercome except on clear testimony. Here are two nnimpea.cbed 
officers swearing to their correctness ; the two other officers, with their disgraceful 
record, swearing against them. The testimony of V anceand Bla<:k, with regard to the 
count, the return.'!, and the manner of their making. remains unim~;>eacbed, except 
by the W.'!timony of Mooro and Dukes, who by their double sweanng are entitled 
to no consideration and would have none in a court of law. 

The bold and reckless conRpiracy to break down the true count and declaration 
of votes at the Archer precinct lacked success, even in the estimation of the bad 
men who bad formed it. That success might be assured, one Samuel Y. Flemming 
was put upon the stand as he was before the State canvaasing board, who testified 
that he was at the election at Archer from the onening to the close of the polls and 
kept a record of eve.ry man who voted. He swore t.hat his record of 304 conta.in.od 
tho names of# all who voted except the names of the fi. ve efficers who voted on them­
side of the house. According to the testimony of this witness there were 30d who 
voted, and yet he testified that he heard the vote declared a.s follows : 180 for the 
Hayes elecbm~ and 136 for the Tilden electors. He gave no explanation of the dia­
crepancy between the 30~ and 316, the number of votes which he swore were cast. 
The majority of your committee hailed the ooming of this man Flemming with 
great satisfaction. They speak of him and his testimony as follows : 

"There cannot be the least ~und of mistake as to the existence of this fraud. 
The evidence showed that one Samuel Y. Fleming, a merchant and a man of in­
telli~ence and probity, who was most thoroughly a{}Qnainted with the voters at 
Archer and viemity, did at the request of various persons remain all day at the 
polls t{) take the name of every person who voted from the outside of tho room in 
wbich the ballot-box was placed, and it was proven that the officers only votei 
from tho inside of the room where the ballot-box was. He intended to take the 
name of every person voting, remaining the entire day at the -polls, and he is quite 
certain that he did take the name of every person voting.. He took the names of 
304, making, with tho four who voted fro'm the inside of the room, 308 votes. His 
evidence is the only reliable ev1dence as to the number of votes cast; uo other one 
has given any testimony as to votes cast whose word is entitled to credit. It is 
possible that Fleming inay have made a. mistake as to eight votes, or that eight 
more ballots may have been voted from the inside of the room, still there ia no evi­
dence to satisfy any.onethat Fleming is not absolutely correct 1" 

The testimony of Fleming is the anchor of the majority; without his testimony 
these charges of fraud at Archer utterly o.ml hopelessly fall. Ther say, " His eVI­
dence is the only reliable evidonce ail to the number of vot-es cast.' All other evL. 
denceis unreliable because he claims a record which he kept and its correctness. 
One S. E. Tucker was called by the m3jiority to uphold and sustain the testimony 
of Fleming. We leave with the Honse the testimony of Fleming and Tucker by 
calling attention to the following extra'tlt from Senate Report No. 611, pages 14 
and 15: 

"As the only method of determining the truth, with conflicting state\Dents of 
Fleming and Tucker on one side, and Black and Vance and some others on the 
other, the first claiming that there were only 180 republican votes and the latter 
that there were 399 such votes, the committee undertook toverifythevote actually 
cast b:v the testimony of the voters. '£his was difficult to accomplish, as dirf'ctly 
after the election many of the colored voters scattered off for employment, the cropt~ 
having been gathered. But it was proved by tho individual voters that 32l repqb­
lican V{)teS were cast at that poll, where only 180 were conceded by t4e democrat_s, 

• 
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and 'more vote.~'than Fleming's list contained, showing the comparative unreliability 
of thatHst. A consir1erahle number of others, who were working at distant points, 
and were alleged to ha>e voted, could have been obtained if the committee had re­
mained to await thPir attendance. 

"An analysis of the names of persons who swore before us that they >oted the 
republican ticket ~t this poll shows, further, that 217 of these >oters only are on 
Fleming's list; that 104 of the republican voters escaped his notice entirely; and 
the names he further confesses to ha>e voted there cover the republican >oters that 
the committee did not have time to call before them, reauily making up their vote 
to the full claim of :mo anu leavi.I1g no room for a. claim of 136 democratic votes. 
That tho poll.list had been badly tampered with is evident from the fact that 58 of 
those whom Flemin~ says voted are not on the poll· list, and 43 of those who swore 
they voted are on the poll· list but not on Fleming's list. Taking the tes ~imony 
together, in connection with Fleming's admissions, it appears that the republican 
majority was 280, e>en out of the 316 votes allowed to have been cast by the uemo­
crat.~. Where, then, did the democratic 136 votes come from 1 !tis apparent from 
all the circumstances that they were not cast-they were mostly frauuulent. In 
1872 the democratic vote in Archer (where there was then but one poll) was 44. anu 
in 1874 it was only 25. At the ]ate election there were two polls, and nearly all the 
whites voted at Poll No. 1, where the democratic vote was returned as 98 and the 
republican as 54. This would show an increase of 209 democratic votes in the yre­
cinct in tho last two years, which was impossible, as we shall show. 'l'he republican 
majoritv in 1874 in tho whole precinct was 268; at the late election it was only 2:i9. 
Th.eir whole vote in 1874 was 2!13; at the late election, 453, a natural increase, for 
it was shown by the testimony that two other precincts, mostly settled by colored 
people, hac.l. been discontinued, and the voters bacl gone to Archer as the neare.<>t 
point. It was shown, also, tlmt there has been a very lar~e increase in the colored 
population of that part of the county on account of the fact that there is a consider­
able amount of Government land there subject to entry, and which is being taken 
up rapidly by colored people who are unal>le to buy land in ot.bercounties. It was 
shown that there were tour republican campaign clnbs within the limits of the pre­
cinct, containing a membership of over 450 persons. 

"It was admitted by the democratic witnesses that there bas been but a slight 
increase in the white population within the last two years. No one of the demo­
cratic witnesses claimed tlmt there were more than twenty-five colored democrats 
in the whole precinct, and almost that number >oted at poll No. 1, if there were 98 
democratic votes there, as only 79 of the 152voters at that poll were white, and some 
of these were republicans. Further~ the democratic witnesses utterly broke down 
as soon as called upon to name the aemocrats who voted at poll No. :J. They did 
not identify a. dozen, and no one in beh:tlf of that party undertook to verify the 
democratic vote as the republican vote was verified." 
If there was any repeating at this votin"'-place it must have been done by dem­

ocrats voting in the name of absent colored' men. Tho minority claim, as they can 
with the fullest confidence. that the honest majority for the Hayes electors in this 
precinct was larger than 219, the majority given in the legal returns made by the 
officers of the election. 
If the majority of your committee had made some investigation into the alleged 

democratic frauds in Waldo precinct and Archer No. 1 in this county, their report 
to the House in its reference to Alachua County would have had less of unsus­
tained statement about republican frauds committetl therein. We are compelled 
further to report in regard to this investigation in Alachua County that tho ma· 
jority of the committee would let in no light which they could prevent. The 
minority learned that the grand jury of Alachua County" inquired into the election 
at .Archer No. 2, and after t.he poll-list was seen and four or five Witnesses had 
been examined, made al)resentmentthatthe election was in all respects legal and 
fair. We here cite the effort of the minority to obtain the finding of the grand jury. 
(See page 160, part 1, of the testimony:) 

IRVING E. WEBSTER reca.lled and examined. 
By Mr. DUNNELL: · ._ ,. 

Question. While the poll-list of preoiimt No.2 was in your possession, was it 
taken by you before the grand jury of this county1 

Answer. It was. 

i. ~~~ ~~~lfo~' 
Q. Was or was not the election on the 7th of November, atArcher precinct, made 

the subjeQt of investigation by tho grand jury of tlilil county f 
A. Itwas. 
Q. Did the grand jury make any presentment on that matter! 
A. Theydid. 
Q. Have :you, as clerk of that county, a record of their presentment 7 
A. Yes, Sll'. 
Q. Please produce and reacl it. . 
Mr. Dm."NELL. I ask that the records be read giving the findings of the grand 

jll!tyb.e CHAIRMAN. I object to that. If there is any indictment fonnli., I am ready 
that ohould appear. If there wa~ no indictment found, I am also willinl! that that 
ahould appear, but any statement made by the grand jury, independent of not find­
in,!! a bill, I certainly do not want to cumber the record with. 

Mr. Dm.'NELL. I don't want any statement. I want the Jlreilontment of the grand 

jui~e CHAIRMAN. If there was any bill fol'llld I am ready to let it go in, but any 
other presentment I object to. · 

By Mr. Dtn.'NELL: 
Q. Was the finding of the grand jury in the form of an indictment or a. present-

ment1 
A. A presentment. 
Q. I now ask tba.t you read from the records that presentment. 
The CnAIRMAN. I object to that. 
The question was ruled out. 

BAKER QOUNTY. 

There are three returns from :Ba.ker County, one of which is signed bythecount.y 
jttdge, sheriff, and justice of the peace. Each of the others is signed by the county 
clerk and a.justico of the peace. 

The return signed by the judge, sheriff, and justice of the peace shows 189 votes 
for the democratic electors and 130 for the republican electors. The other two re­
tnrns show for the democratic electors 381 votes a.nd for the republican electors 
143 votes. 

The question arises which of these three retnrns is the legal one under the laws 
of the State of Florida. governing the canvass of the precinct returns from the dif. 
fercnt counties. 

Section 24 of the act ent.itled ".An act til provide for the registration of electors 
and the holding of elections" reads as follows : " On the sixth day after any elec­
tion, or sooner, if the returns shall have been received, it shall be the duty of the 
county judge and clerk of the circuit court to meet at the office of said clerk and 
take to their assistance a justice of the peace of the county, (anu, in case of the ab· 
sence, sickness, or other disability of the county judge or clerk, tho sheriff shall act 
in his place,) and shall publicly proceed t.o canvass the votes ~Pven for the several 
officers an(l persons as shown by the returns on file in the office of such clerk or 
jUtlge." 

Though it is doubtless the law that the majority of the board of county canvaS$· 

• 

ers may make a valid return, still it is clear from the provisions of the statute that 
no legal canvass of the precinct returns can b~ made unles there are three per­
sons present, namely, the county judge, the clerk of the circuit court, and a justice 
of the peace, the sheriff actin,!! instead of either of the two former in case of ab­
sence, sickness, or other disability. 
It therefore follows that. if a canvass of the precinct returns be made by a less 

number of persons than is required by law, it cannot in any sense be a loJ!al can­
vass. and the return based thereon is as worthlesi a.~ the paper upon which it is 
written. 

The evidence of Martin I. Cox, the clerk, and John Dorman, a justice of the 
peace, both de~ocya.ts, ~h;ows that the Cl_)unty ,judge, on the lOth day of November, 
gave them notice m wnting to meet him on the 13th of November at tho clerk's 
office, at the county seat of :Baker County, to cam-ass the returns from the cli1ferent 
precincts. About one hour after the service of said notice, the clerk and justice of 
the peace convened at the clerk's office and canvassed the returns. Neither of them 
claims that the connty judge was absent or in any way c.l.isabled from participating 
in tbe can>ass on that day. They uid ask, it is true, tho sheriff to assist in the 
canvassing of the returns, who properly replied that he did not feel justified in so 
doing without conferring with the county judge, who would be in town that even­
in,!!. 

The county judge, being apprised of the premature and illel!al action of the clerk 
and justice of the peace and construing such action as a refusal to convene with 
him to canvass the precinct r~turns of the county, met with the sheriff and ajm;­
tice of the peace on the day stated in the written :aotice hereinbefore mentioncu at 
the clerk's office and canvassed the said returns. 

The return made out and signed by these three officers, being in all respects regu­
Ia:r on ita face, was auopted and dec'ia.red by the State canvassing board when can­
vassing the election returns from the various counties of the State of Floritla to 
be the only legal return from Baker County, as the minutes of the said boanl wm 
show. But the members of that board, believing they bad the legal right to exer­
cise quasi·.judicial .powers as well a-s ministerial, :2. right which was never before 
questioned by t.he courtl! or citizens of that State, went behind this return and c.l.c­
termined the \Ote of Baker County by counting the precinct returns. In so rloing 
they counted th~ returns from two precincts which had been rejected by the county 
canvas in~ board composed of the judge, sheriff, and a justice of the peace, be­
cause of reliable information communicated to them of frauds and illegalities in 
the conduct of the election at the said lJI'OCinct.!\. 

By virtue of the recent and extraordinary decision of the supreme court of the 
State of Florida, compelling by writ of mandamus the State canvasainj! boarrl to 
recount the votes cast at the last election for the candidates for governor of that 
State as shown by the regu1ar county returns, the saic.l. board had no other alter­
nati>e than to count the vote of :Baker County as shown by the returns signed hy 
the judge, sheriff, and justice of the peace, it being the oniy legal return :from tl!:it 
county. 

T.he ml\iority of the committee commenting in their report upon the validity of 
the certificate or return from Duval County, lay down tho rule that no legal can­
vass can be ma.de by less than three of the officers designated by law. .Apply this 
rule to Baker County, and it is manifest that no legal canvass of the precinct re­
turns was ever made by the clerk and the justice of the peace, Dorman, and, there­
fore, no legal return could be based thereon. 
It is claimed by the majority, in support of tho return signed by the clerk and 

justice of the peace, that their action was legal, becau!Hl it is alleged in a paper 
accompanying their return, dated on Monday the 13th day of November, that the 
county jmlge and sheriff positively refused to participate with them in the cam·as3 
and that, in view of the fact that tho time within which the said canvass should 
be made according to law would expire on the said Monday, they proceeded to 
canvass the vote. The evidence clearly shows that instead of makinj! a canvas~ of 
the votes on the 13th, a.s shown by the precinct returns, they merely made a unpli­
cate of the certificate or return they signed in such hot haste three c.lays before. 
If it he claimed by the majority that the paper above referred to strengthens in the 
slightest degree the pretended return signed by the clerk and justice of the peace, 
the minority deem it proper to state that they never knew of the existence of t.be 
said paper until a few days ago. It was not introduced in evic.lence before the 
committee while in Florida, and had it been on file in the secretary of state's 
office it was the duty of that officer, in obedience to the mbpama duces tecur,. 
served upon him by order of the committee, to produce it with the return. \-Vheu 
it was made or signed is unknown, for it bears no date, nor does the certificate of 
Dormtl.n, which is part of the said paper, bear any date. It bears no evidence that 
it was filed in the office of the secretary of state. The minority a.re of the opin10n 
that it was written, signed, and filed in the said office since the departure of the 
committee from Florida, for the purpose of being used by the new State can va sing 
board appointed by Governor Drew in making a canvass of the votes cast at the 
late election for President and Vice-President, by order of the present democratic 
Le~sla.ture of the State of Florida.. W. D. Bloxhan, the present secretary of state, 
maKes a certificate bearing date the 19th day of January, I 877, that the paper re­
ferred to is a correct copy of the one on file in his oftice, relating to the canvass of 
the votes of Baker County at the late election for President and Vice-President. 
Considering the dili~ence exercised by the committee, it is almost impossible 
that any such paper signed by ..Martin J. Coxe, the clerk, and John Dorman. justice 
of the peace for Baker County, could have been on file in the oftice of the secretary 
of state on the 6th day of last December, when the State board eanva"!l ed the votes 
for the presidential electors, or during the investigation of the committee, have e.s· 
oaped observation. 

MANATEE COUNTY. 

The return from this county gives the democntic elecU,rs 262 votes and the 
republican electors 26 votes. The ouly witness from this county examinec.l. by the 
committee was Edgar H. Graham, a democrat, and county judge of Manatee. His 
testimony shows that the conduct of the election was characterized by a gross dis· 
regard of every essential requirement of law ~overninJ! the holding of elections. 
The laws of Florida. provide that a complete copy of the list of names of all pertwns 
duly registere<l as electors shall be furnished lo thQ inspectors of election at each 
poll or place of voting in the county before the hour appointed for opening the 
election. According to the testimony of Graham, there were nine polling-places 
but there was no copy of the list of registered voters furnished to the election 
officers of any precinct. It is the duty of tbe county commissioners to appoint the 
inspectors of election for each poll, to desi,!rllate the places for voting, and cause to 
be posted in conspicuous places in the vicinity of each polling-place three notices 
of such designation. The evidence shows there were no inspectors appointed in 
the manner required by law, but in the language of the witness were self-appointed. 
The county commissioners, regardless of their sworn duty, failed to de.signate any 
places for voting and to give any notice whatever of the time and place of holding 
the election. 

The authorities are uniform that provisions of law which regulate the time an<l 
place of holdingelectious go to the substance of the election and are to be construed 
as mandatory. Jud~e Cooley in 'his work on Constitutional Limitations says the 
general rule upon this subject is : "Where by the eA.-press provision of the statute 
the election is to be held after proclamation or notice announcing the time or place, 
or both, and where no such proclamation has been made or notice gisen, the elec­
tion is void." The only notice of the time and place of holding election was giYen 
at democratic mass.meetings in two precincts of tho county. Graham sayR he 
notified some of the leading men of the count.v but does not pretentl that a l:linf!:le 
republican had any sort of notice whatever. There wero no votes ca<~tat two of tne 
precincts. and at only one of the nine precincts was a siugle republkan Yote polled. 
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The evidence further shows that at least two hundred electors staid away from 

the election for the rea~on. as Graham states, that there was· no clerk, ancl nearly 
as many more could not got an opportunity to rogi11ter. 

By tirtue of the decision of the supremo court of Florida the return from this 
cou11ty was counted for Drew for governor by the State canvMsing board. It was 
rejected bv the board. in canvassing the votes for presidential electors, upon strong 
:proof that more than 50 per cent. of the voters regarded the election as a mere 
farce. It is recklessly charged in the ma,jority report that the then governor of 
Florida, who was a canilidate for re-election, determined to defraud the people of 
that county of their votes by accepting the resignation of the clerk of the circuit 
court and failinj:t to appoint his successor until a abort time before the election. Is 
this trne 1 To show that it i~ not wo call attention to the testimony of Graham, 
introduced as a witness by th<'mselves, ~member of the democratic party and the 
jud~n of the county, on page 102 of the record, wherein he states that 1\fr. Green 
was appointed to fill the vacancy in t.he clerk's office on the 1st day of October, at 
least 1i >e weeks before tho election ; that he sa.w his bond and administered to him 
the oath of office. Where, then, is the evidence showing in the language of the 
report " a clear attempt to put obstacles in the way of the exercise of the right of 
suffrage by the •oters of a whole county by the governor of a State in the interest 
of his party 1" We assert that no such etidence was ever given before the com­
mittee and we respectfully challenge contradiction. 
If the return from this count}· be valid it seems to us that legislativ.e enactments 

made to Recore the purity of elections aml to give a just expression to the will of 
the people through the ballot-box should be regarded as wholly meaningless. 

LEON COUNTY. 

Voting-precinct No. 13 in Leon County was the first to be exllmined by the com­
mittee. The evidence shows that there were appointed for this precinct by the 
conn t.v commissioners three inspectors, two republicans and one democrat. 'Vhen 
the polls were opened, at precisely eight o'clock in the morning, Amo11 Rouse, the 
democmtic inspector, was not present. Joseph Bowes, one of the republican in­
spectors, testified before the committee (page 12} as follows: 

"Question. What was done by yourself and ot-hers in the absence of Mr. Rouse 1 
"Answer. When the time arrivetl for opening the polls I made proclamation 

that tile time had arrivetl for opening the polls, and that as one of the inspectms 
aJ>pointed by the county commissioners had not appeared, it was the privilege of 
tho electors present to elect another inspector. I asked them who they would 
choose. Archy Crowell nominated Isaac Dent, and Isaac Dent was unanimously 
chosen inspector." 

Mnch nnsuceessful effort was made by the majority of yonr committee to show 
that the polls were opened before eight o'clock. The evidence clearly establishes 
the fact that the election in this precinct was conducted in perfect compliance with 
the laws of the State and the re~ulations issued by the secretary of state. So fairly 
was the election managed that Amos Rouse, the democratic inspector who was 
soured in the morning because Isaac Dent was elected inspector to fill his place, 
testified that he told Mr. Bowes just before the polls were closed that he had seen 
nothin~ wrong .. (Page45.} 

Mr. Bowes also testified (page 13) as follows: 
"1\Ir. R{)nse said to me, in the presence of Mr. Richardson, that in the morning 

he felt a little dissatisfied; but since be had seen how things h'lu gone be felt per­
fectly satisfied there was no attem"!?t at fraud whatever; he never saw a fairer elec· 
tion. He saicl so in the presence of :Mr. Richardson." 
w::!"t?!~i:!~ ~h~ ~JU;8h~~~~s~~ not contradict this statement though they 

There can be no charge that the counting of the votes was not done in the most 
open manner and in the presence of democratic as well as republican voters. There 
can be no char~e made that a. false count or return was made. The election was 
an eminently fair one. 

When the votes were counted out from the box, after the polls were closed, two 
kinds of republican ballots were found, a small-sized ballot and a lar~re-sized one. 

The majority of your committee a.t once assumed that these small ballots were 
not thrown by voters, as the larger ones were; that the vote in precinct No. 13 was 
fraudulent to the exact number of these small ballot~; or, in other words, that the 
box was stuffed by these small ballots. Tho number of them was73. This assump­
tion of the majorit-y was utterly without wan-ant, bntit was the ever-present specter 
at which the majority struck. 

We now call attention t{) the evidence in regard to these S'llall ballots. 
As will be seen by the testimony of Bowes on pages 12 and 13 these small ballots 

were printed by order of the republican executive committee; that they were 
printed for a. specific purpose; that they were cru tat No. 13 precisely as the other 
ballots were cast; that they were taken from ballot-<listributers; that they were 
taken by the proper offioor and placed in the ballot-box. Bowes testified that he 
gave out :five hundred of these ballots to ilifferent parties for general use on elec­
tion day. Some were given to one Richard Conyers and some to one Archy Crowell 
in that precinct. When asked for what pm-pose the!le ballots were printed the 
chairman of the committee objected to the question. The printed testimony incor­
rectly states that- the question was not pressed, for it was pressed. Any statement 
concerning the rea-son for their printiniYwould interfere with the a sumptionof the 
committee that they were used fraud~ently, and hence the objection of the chair­
man. 

Inasmuch as the ml\jority of the committee objected to the above q_uestion, we 
deem ourselves justified in stating the notoriously declared purpose of the execu­
tive committee in issuin~ so small ballots. It was that the republican ticket could 
be known from its size oy the colored votel'S of the county as so many of them 
could not read. Just before election the democratic committee surreptitiously got 
hold of one of these ballots for the purpose of sending out democratic tickets of 
the same size, hoping thereby to deceive the ignorant colored voters. When this 
was found out the republicans bad a. larger ballot printed with a red line acro~s it. 
This was not done till some of the small tickets had been given out. Not all of 
them which had been given out for use in precinct No. 13 were recalled or sup­
planted by the larger ballots, and thus some of them were used by the voters m 
that precinct.. 

Amos Rouse testified that none of these small ballots were passed in by votel'S 
during the day, and in his examination by a.'' nod of assent" 11wore t,hat he was 
watching all day though it appears in the testimony of BoweR that they were 
cast and t-hat Rouse was not within sight of the baJlot-box all day. Rouse also 
swore that he never hearcl of any surprise on the part of any one but himself when 
the small ballots were counted out; that he did not tell anybody about it till "after 
the returning board canvassed the votes" or "al..lout that time." 

One Samuel J. Flemming swore in regard to voters in precinct No. 13 whom he 
kn~w and whom he did not know, and for the purpose of showing that there were 
too many votes thrown in that precinct, and on cross-examination swore, as will be 
seen on page 66, in regard to matters about which he knew nothing. It will also 
appear that he made his disco>ery about the time Amos Rouse made his, and that 
was when the canvassing board was in se.~sion. 

He made an affidavit before Robert Gamble, who was secretary of the democratic 
mass. meeting held at Tallahassee just before election, which voted to give aid and 
preference to every colored man who would vote the democratic ticket. This wit­
ness testified about this afhdavit as follows: 

Question. What was it about~ 
Answer. It was about that precinct election. 
Q. What was saitl in the a.tlldavit about it¥ 

A. A bout just what I ha.ve been talkin_g to-night; more votes being polled there 
than there were men. That is the principal thing in it. 

Q. Did it say anything abcnt the opening of the polls 1 
A. Yes, sir; that was· the principal thing. The opening of the polls; that is 

what I diun't like: for him to open the polls before they ought. 
Q. Are you certain that in this affidavit you said anything about the number of 

votes being an excessive number 'I 
.A. I dm:i't recollect. 
Q. When was the first time yo a. heard anything about an extra number of votes 

in that precinct 1 
A. It was some of the times coming to Tallahassee; I don't remember when. 
Q. You clid not hear about it in the region there 'I 
A. No, sir. 
Q. You heard about it first in Tallahassee 'I 
A. Yes, sir. 
Q. Were yon down here during the time of the excitement of the canvassing of 

the polls and votes in this State 'l 
A. I don't know what time you call the excitement. 
Q. The excitement precediilg the promulgation of the vote. I mean after the 

election. 
A. I came down to t{)wn frequently. 
Q. You say that no one asked yon to make an affidavit 7 
A. No; not that I remember particularly. 
Q. You will not say but that you were asked to do it, will yon 1 
A. It might have been. Some one might have proposed for met{) make an affida­

vit to certam facts as far as I knew. That proposition might have been made to 
me. 

Q. How did yon lrnow personally about the opening of the polls in the Richard-
son school-house precinct I 

.A... By talking to Mr. Rouse and Mr. Roberts. 
Q. Then what you knew was hearsay, was it~ 
A. Yes, sir. 
Q. 'I' hen you made affidavit to matter that was merely hearsay with you. as to 

the opening of the polls 1 
.A... No, I ilid not. I made the affidavit now, and I recollect what it was. It was . 

about the time I met Mr. Rouse on the road, and how far he had to go, and how far 
I hacl to go, and what it was that passed betwPen us. 

Q. You knew nothing about the opening of the polls except by hearsay, did :von 'I 
A. No, sir; but I said when I saw Colonel Beard and the men who were to ue 

challengers come back that something was wrong up there. I suspected some­
thing was wrong, and I went to inquire about it. 2:. ~~~ Imcll~~ an affidavit of that fact 'l 

Q. Of your sus-picion that something Wll8 wron~r 7 
A. Yes, sir. It wa-s my opinion that Rouse hatl plenty of time to be there to 

open the polls. I think i did say that. · 
Q. Wbere did the owners of these plantations which you have mentioned within 

the precinct vote, if you know 'l 
A. No, sir; I don't; know exactly. Some of them voted at No.5, where I was, 

and some voted at Richardson's school-house; very few. 
Q. It is ver.v frequent that men pass from what 18 called one voting precinct into 

another to vote, is 1t not 1 
A. 0, yes. 
Q. What is popularly called the Richardson school-house people come ontof one 

into another one to vote¥ 
A. Yes; I ilid myself. 
Q. And voters go into the Richardson district who do not live there Y 
A. Yes. 
Q. Any person has a right to vote in any precinct where he pleases 1 
.A... 0, yes. 
Such a witness is not just the one to upset the presidential election in a State. 
We would further report in regard to this precinct 1ha.t while the poll-list and 

re~istration-list agreerl. in the number of names on the one and checked npon the 
otner, and that while the ballots in the box a!P'eed with the votes reported, yet 
the evidence taken by the committee seemingly shows that a certain number of 
persons, who apparently voted at No. 13, did in fact vote elsewhere in the county, 
and that some of these persons did not •ote at No. 13. Some forty-five names were 
on the poll-list of No. 13, which were also found on other poll-lists in the county. 
But the examination was far from satisfactory. The examination which formed 
the basis of the conclusion that there hatl been fraudulent votes was condu.cted as 
follows, page 28: 

Question. Look at the poll-list and registration-list of precinct No. 13, and state 
whether you find the name of James Spears thereon. 

Answer. The name of James Spears appears on the poll-list of No. 13, and a 
check is made between the names of James and Soloman Spears on the registra­
tion-list. As there is no Soloman Spears on the poll-list, I should say that that 
check was meant for James Spears. 

Q. Look at the poll-list and registration· list of precinct No.4, and state whether 
you find thereon the name of James Spears. 

A. Jas. Spears appears npon the poll-list of precinct No.4, and is also checked 
on the registration-list as James Spears. 

Q. Is there any Jas. Spears on the registration. list 7 
A. No, sir. 
Q. Look at the poll-list and relrl.stration-list of precinct No. 13, and state whether 

you find thereon the name of Will Rambo. 
A. His name appears upon the poll-list of No. 13, and is also checked on the reg­

istration-list. 
Q. L(l()k at the poll-list and registration-list of No.4, and state whether you find 

his name thereon. 
A. His:uame appears on the poll-list, and it is also checked on the registration-list. 
Q. Is there more than oae of that name on the registration-list 'l 
A. Only one. 
Q. Look at the poll.list andre~istration-listof precinct No. 13, and state whether 

you tind thereon the name of Jonn Gibson. 
.A... His name appears on the poll-list of precinct No. 13, and is also checked on the 

registration-list. There are two John Gibsons, but only one of them is checked in 
that precinct. 

Q. Look at the poll-list and registrntion.list of precinct No.2, and state whether 
you find his name thereon. 

A. John Gibson appears on the poll-list of No. 2, and is also checked on the reg­
istration-list. 

Q. Look at the poll-list and registration-list of precinct No.9, and state whether 
his name appears thereon. 

A. John Gibson appears on the poll-list of No.9, and is also checked on the regis­
tration-li~t. There are two John Gibsons on the registration-list. 

Q. Look at the poll-list and registration-list of precinct No. 13, and state whether 
you find thereon the name of George Smith. 

.A... Geor~e Smith appears on the poll-list of precinct No. 13, and one of the 
George Smiths is checked on the registration-list. 

Q. Look at the poll-list of :ro. 1, and state whether you find his name thereon. 
A. Geor~e Smith appears on the poll-list of precinct No. 1, ancl one George Srnitb 

is checked on tho regtstration-list. 
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Q. Look at the poll-list and registration-list of precinct No.2, and state whether 
you find his name thereon. 

A. George Smith a.ppea.rs on the poll-list of precinct No. 2, and one George Smith 
is also checked on the registration-list. · 

Q. Look at the poll-list and registration-list of precinct No.4, and state whether 
you find his name thereon. 

A. Geor~e Smith appears twice on the poll-listofNo. 4, and is also checked twice 
on tho r egistration-list. 

Q. How many George Smiths are there on the registration-list 7 
A. Four. 
When forty-five names had been secured in the manner above indicated from all 

thQ poll-lists of the county, whore more than four thousand votes were ca.st, the 
county was scoured to find the persons answering to these names. 

Twenty-five of these persons were found. The names of twenty of them n.ppear 
on pa~es 74, 75, 76, 77, 7il, and 79. The others are on preceding pages. W o will 
here snow the manner in which these twenty-five men were examined by the ex­
amination of three of these voters. as found on page 77. 

JACKSON JONES sworn and examined. 
By the CHAIRMAN: 

Question. What is your name 7 
Answer. Jackson Jones. 
Q. What is your al?eY 
A. About twenty-five years. 
Q. Where do you livef 
A. I live at Tuskawill..'\. 
Q. Did yon vote on the 7th of November last 7 
A. Yes, air. 
Q. Where did yon vote 7 
.A. At Tuskawilla. 
Q. Do you know what precinct t.hat is 7 
A. No, sir. I don't know the number of it. 
Q. How far from here is Tuskawilla 7 
A. Thirteen miles. 
Q. Which way 7 
A. East. 
Q. Do you know where Richardson school-house is, precinct 13 7 
A. Yea, sir. 
Q. Did you vote there on the 7th of November 7 
A. No, sir. 
Q. ·Did you vote more than once on that day 7 
A. No, air. 
Q. Whore were yon during the day I 
A. Rui"ht there present. 
Q. A day! 
A. Yea, air. 
MAltK no~o sworn and examined. 

By the CHAIRMAN: 
Question. What is your name 7 
.Answer. Mark Bond. 
Q. '' here do you live 1 
A. Ilivo at Centreville precinct No. 9. 
Q. Row long have you lived in this county 7 
.A. I was born in Centreville precinct. 
Q. Where did you vote 1 
A . In Centreville precinct. 
Q. Do you know where the Richardson school-house is, precinct 13 7 
A. No, sir. 
Q. Did :y:ou vote more than once on election day 7 
A. No, au·. 
Q. Do you know anybody else of your name 7 
A. No, sir. • 
Q. Do you know anybody of the name of :Bond Marks 7 
A. No, sir. 
Q. What ticket did you vote 1 
.A. I voted for Drew. 
J.Mma RusH sworn and examined. 

By the CHAIRMAN: 
Question. What is your name 'I 
.Answer. James Rush. 
Q. Where do you live 1 
A. Centreville precinct. 
Q. How long have you lived there 1 
A. I was born ancl raised up there. 
Q. Did you vote at the last election 1 
A. Yes, air. 
Q. Where did you vot-e 1 
A. At the Centreville precinct. 
~-. i'l~·~k!~~~umber of that precinct, if you know I 

Q. Do you know where the Richardson school-house is 'l 
A. No..,. sir. 
Q. Dia you vote more than once at this election 'I 
A. No, air. 
Q. Which way did you vote 7 
.A. I voted the Stearns ticket. 
Q . Is there any oue else of your name in the county that you know of 7 
A. Not that I'know of. 
The other twenty-two persona were examined in a manner very similar. Twenty. 

fi vo men were brought before the committee who swore that they did not vote at N"o. 
13, but voted elsewhere, although there may be twonty.fivemen in the county whose 
names are not on _the county !e~i.stration-list. and who bearing the names of these 
twenty-~ve m~n nghtfully vote«m No .. 13_; and although the committee did no tat­
tempt to Identify these men, yet the maJOrity of the committee came to the solemn 
conclusion from such an examination going only to these twenty-five men that the 
seventy·four small ballots were fraudulently cast. When we remember that the 
colored people. are almost annually in vecy many instances changing their names, and 
when we con&der, among other things, that these twenty-fi;e men were all colored 
1\""e cannot come to any conclusion a~ainst the election inN o. lJ. We certainly cannot 
come to the conclusion that 75 fraudulent votes were cast and no rule of law would 
allow ~s to ~sumo that a single fraudulent vote was cast beyond the 25 even if 
~he eVIde,nce m regard to them shall be deemed reasonably conclusive. The vote 
m Leon County was not a large one, at least no more so than in the other counties 
of the State. There were 4,396 names on the oonnty rerristration-list when 
sent out., and 150 names added on election day, making a total of 4,546. The 
number of votes cast _was 4,038. For a presidential election, and in a. State 
where the gubernatorial .col:!test was especially exciting, and where there is 
so large a colOT:ed vote, we mstst that the a__ggregate ;ote furnishes no evidence of 
frauu nlen t votin~. We clo.se our report on Leon County, denying that the evitlence 
eatabltahes the frauds clarmed by the ml\jority. We dony tliat it conclusively 
shows any fraud. 

HAMILTON COUNTY. 

The subcommittee, consisting of Messrs. THOMPSON, HoPKINS and DUNNELL com­
menced the investigation of Jasper and White Springs preclncta in Ha~ilton 
County, at Live Oak, on the 21st of December. These two p-recincts had been 
thro~ out by the State h?ard of canvass~rs and for t~e following reasons: · 

"Eighty-three democratic and 58 republican votes wh1ch had been illegally added . 
to the electoral vote on the face of the return were thrown out. Jasper precinct 
No. 2, giving 321 votes for George F. Drew and 183 votes forM. L. Stearns for crov­
ernor, 32'2 votes for N. A. Hull and 181 votes for D. Montcromery for lieutenant-~ov­
ernor, 3'23 votes for the democratic electoral ticket and 185 'for the republican elect'Oral 
ticket, 320 votes for Jesse J. Finley and 184 votes for H . Bisbee, jr., for Congress, 
235votes for N.J. Patterson and 257votes forT. N. Bell for State senator 1G7 votes 
for J. N. Reid, 295 votes for W. J. J. Duncan, and 29 votes for J. W. Gray for mem­
ber of the assembly, was thrown out of the canvaha on account of ftross violation 
of the ~lection_law by the ~pectors in not completing the canvass Without adjourn· 
~ent! m ~owmg un~uthonzed p~rnons to handle the l>allots. and assist in the count, 
m a<l.)ournrng over rught and gomg to another place, and m aiming returns next 
day -which they had not themselves made or verified, and the "'contents of which 
:!~~ ~~t!.?,t know. With these deductions the county was canvassed by unani-

E. Thoma~ Smith was the clerk in Jasper precinct, John E. Tuten Davitl Fryar 
and George Smithson were the inspectors. The three officers tirs't named wore: 
democrats and the last a republiean. The evidence abundantly sus~aina the charrrea 
made before the canvassing board. "' 

~.rhe adjournment before completing the canvass was no~ denied by any of the 
Witnesses. The polls were closed at sundown, and they did not finish the connt 
till four o'clock in the morning, the hour of first adjournment. The clerk testified 
that they adjourned at four o'clock in t.b.e morning till nine in the morning, and llid 
not make out any returns, (page 113.) John E. Tuten swears to the adjournment 
before completing the canvass, and so did the other officern. 

The c·ounting was conducted in utter disregard of the law. The outsiders at an 
early hour took possession of the ballots and the tally-sheets. One of the inspect­
ora commenced to count but soon gave way to one B. B. Blackwell, a democmtic 
lawyer, who took the ballo~ from t?e.ballot-box and participated in the count. 
After he had acted for a while one WIIltam H. Reynolds, another democratic law­
yer, assisted in taking out the ballots and in counting. Then II ugh B. Patterson 
U!lother democratic voter, a~sisted in calling off the vot~s. Here are three ou~ 
aide men, all democrats, cal!ingoffthenames from the ballots. While this was be­
ing done, George Smithson. the only republican officer, was out of tho room bv the 
fire with Fryar, a. democratic inspector. It should here be stated that this i£u .. h 
n. Patterson, who read off t.he votes for a. part of the time, was the son of the de~o­
cra.tic candidate for the State senate. 

The tally-sheet was also in the possession of outsiders. It is in evidence that B. 
B. Blackwell, the democratic lawyer who had read off part of the votes also kept 
the tally-sheet for a while. Also it appears in the evidence that the tally-sheet 
was kept by Mr. Fryar and one .Ancrum. Mr. Ancrum was another democratic 
unsworn assistant. The evidence does not .show that there was any annonnco­
ment of the vote before adjoumment. When the adjournment took place Fryar took 
the ballot-box and Tuten took the key. We now invite attention to t-he manner in 
which it was kept. It was taken to the bar-room kept by Fryar and placed upon 
the counter. Fryar left it there for the balance of tbenight. .F'ryar himself left his 
ba.r-room and went somero~ to another house to sleep. There slept in the bar-room 
J ,:idgeBell, who wa~ a canc~date for the State senate, and one Duncan, the nephew of 
one Of the democratic candidates for assembly. It would be exceedingly difficult to 
imagine a more shameless disregard of the bafiot-box o-r the sacredness With which it 
should b~ regard ell ancl protectel:L till t~e canyas~ has been fully completed. There 
was nothing to prevent a gross tamperrng With 1t. These two men were interested 
in the contest. One was a candidate arid the other the near relative of another 
candidate. The door was unlocked which separated the bed-room from the counter. 
:rhe box: remained there in the morning unguarded ; many men coming in and go­
lD!! out. 

Tte t~:v;Sheet till ~he retJ:rrns are made out ~ of absolute importance. It was 
left behind~ the sh<?nff'a office where the election was held-one witness says on 
the table1 With no eVIden.ce that tp.e door was looked; by another witness, that it 
was put mto a trunk which he thinks was unlocked. The returns were made out 
during the forenoon of the Bth of November. There was the same outside inter­
ference. William H . Reynolds, the democratic lawyer, who had acted the nirrht 
l1efore,contraryto law, in counting ballotsorreadin~ ofrthenames and in keepincr the 
~lly-aheet, was prese~t making out the returns. He filled out 3. part of the b~ 
m the returns. .At this stage Henry .r. Stewart, another democratic lawyer enters 
to finish up the work. St-ewart says he made out one return ancl he made it from 
'·a copy. probably. It may have "been made by Mr. r..eynolds or somebody else." 
H•} could not say that the inspecto-rs were present. 

We cannot fail to report our full conviction that the State board acted in com­
plete compliance with the law in throwing out this precinct. 

The ballots, the taJly-sheets, and the returns were almost entirely in the bands 
of outside party men. Every provision of the law regul.1ting an election was dis­
regarded. The letter, as well as the spirit of the la.w, was violat-ed. We must call 
attention to one furLher fact: Mr. Stewart, who ma.de ont the returns, could not 
swear that the returns were read o;or to Fryar and Smithson whe-n si!!Ded. It ap­
pears from the tes~ony of Smithson that he was told when he went: ~ome at four 
o'clock in tho morning that he need not come back. He was so told by Fryar one 
of the democratic inspectors. He was questioned about his conduct in tlie ~orn­
ing in connection with the returns, as follows : 

Question. In the morning, wbo had the ballot-box 7 
Answer. It was in a chair in Mr. Fryar's bar-room • 
Q. Mr. Fryar was there 1 

0,;;f~£es, sir; hewastherewhenlgotthere; I didn't get-thoro untilaboutnine 

Q. Then you went down to the room where you had bad t,he vote the night before 7 
A. Yes, sir. 
Q. When you got there what did yon do'J 
.A. I didn't do anythin~ until they called me in the room to sign the return· I 

didn't do anything at all lD the room. • 
Q. Where were you 'l 
A.. I was out there in the court-house yard. 
Q. Who wrot6 the return 7 
A. I don't know that. 1\Ir. Fryar and I were both out in the court-house yard 

for awhile, and be went in first, and came out there and tolfl me that we had better 
go in. t?at they were ready for us; so we went in. He signed it, antl then I did. 

Q. D1d you read the return yourself~ 
A . No, sir. 
Q. Why didn't you read it to see whether or not it was right 7 
A. Well, nobody told me, and I didn't know anythlng about it. Nobody else 

read it. There were older ones than I was there. 

In Jasper precin!Jt we found a complete triumph of irre:ruiar p-roceedin"S. We 
bad !here tho readmg of the names on the ballots, tho counting af the votes7 and the 
keepmg of tho tally-sheets almost wholly eommi•teu to active parti.o;ans. We had 
the abandonment of the tally-sheet, antl before tho retmns are made out to tho 
oren table of the s.heriif's office. We bad tho wickecl aml inexcusable solrender 
o tho ballot-box: to tho snrrountlin&s of a bar-room, within the re!l.Ch of two men 
who were p ersonally interested in the result of the oJ'"'tion; antliliJally we had 
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the returns made out by men unsworn, political intermed{Uers, doin!! their work in 
the absence of the only republican otlicer of th~ election board. These returns 
wore not read to Smithson, a-s he testifies. Ancram swears that when Blackwell . 
re.'l.d off the ballots he folded them and then han<led them to Smithson, who put 
tltom into the box withont reading them. The evi<lenceshows clearly that Smith­
son was culpably negligent of his duties. He was no obstruction to the perpetra­
tion of fraud at a poll substantially taken possession of by men not sworn and 
wholl.v unauthorized to take any part in the llusiness of the e~ection. If the elec· 
tion at Jasper was a le§!al one, then a mob could run an elMtion as well as a body 
of honest and duly qualified men. Reports of election cases in the House of Rep­
resent..'ttives could be adduced almost without number wher!'l polls have been 
thrown out with far less of intermeddling than in the case under consiueration. 

At White Springs precinct tho clerk and inspector of election omitted to insert 
in the return the votes cast for the <lemocratic and republican presidential elect­
ors. On the 13th of lfovember, six davs after the election, when the board of county 
canvassers met to canvass the precinct returns, the omission was for tho first time 
discovered. Tbe clerk and inspectors being apprised of the mistake, macleontand 
signed a new return, or what is termeu in the evidence, a supplemental return of 
tlte votes cagt for the electors. When this second return was ma<le, there was 
no bom·d of election officers for White Springs precinct in existence. When they 
completed the canvass of the votes and ignecl the return on fue night of t.he elec­
tion a.nd transmitted tho said return apd other papers to the proper officers, the 
boart.l wa-s dissolved; their functions as officers of the election ceaset.l, and there­
fore their subsequent acts in that character were null and void. If this view of the 
law be correct, as we certainly chum it to be, 83 votes must be de<lucted from the 
vote of the Tilden electors and 58 votes from the vote of the Hayes electors. 

his name Botts either designedly or by mistake checked the name of Hernandez for 
Fernandez. If the list of .Botts' contained the ua.mo of a ,-oter who did not gi>e his 
middle name but which appeared on the registration-roll, it w3.:1 contemlet.l .thuy 
were different persons. The testimon.v of this witness in reference to illegal votiu::; 
will compare fa.>orably with all the othors who were examined on the same subject 
and in relation to.a·epe-aters aml non-residents. Were it true that this number of 
illegal votes was cast there is no competent evidence that they voted the repub­
lican ticket. Besides, it is clearly shown that the clerk of t.he circuit court, who is 
ex o(fwio registry ~ent, deputized one Beazly to register voters in the vicinity iu 
which he lived. .He qualified and entered upon the performance of his duties and 
registeret.l not less than from fifty to sixty persons, four of whom testifiet.l before 
the committee that they were registered by Beazly and dicl vote. The evidence 
of the clerk shows that these names did not appear on what is known ·as ' the ofli· 
cial registration-list which it was his duty to prepare. His excuse is that the 
Beazly list reached the printer at JacksonVille too late to be appended to tho liilt 
a.I.ready printed. Beazly's list was on file in Tallahassee aml was inspect-eel by 
Judge Cole, a respected citizen of Monticello, ant.l others, who aU a~ee as to t.he 
non:i:ber of names thereon. If the persons registered by Beazley voted: as they could 
of right have done, and it is more than probable they diu, there being a presiuen· 
tial and gubernatorial contest, this number must oe deducte<l from the votes 
claimed to be illee;a~ because of non-compliance with the registration laws, which 
disposes of the cl.a.im of the majority. The clerk, in failing to have the Beazly 
li.st printed, and to furnish a certified copy to the in.<~pectors at each poll, commit­
~~a0~vee eY:t.1~rity, but which in law does not vitiate or invalid_ate the cert.ifi 

The majority of the committee further demand that the votes of sixteen non-resi­
dents, twenty-nine repeaters, and twenty-four convicts be deducted from the a.~gre-

JEFFERSON COUNTY. gate republican vote as returne:l by the board of county canvassers. Nearly all 
It is claimed by the majority that in precinct No. 1 of this county five votes those claimed to be non-residents testified before the committee that they were 

must be deducted from the vote cast for the Hayes electors and given to the Tilden in all respects duly qualifiecl electors of the county of Jefferson and State of Florirla. 
electors, for the reason that on the day following the election the ballot-box was The evic.lence adduced to contradict these witnesses is so uncertain, feeble, anrl in­
opened without authority and ten democratic ballots found therein: the return definite as to be entitled to no weight whatever. As to the convicts, records of the 
from that precinct showing that there were cast only five democratic tickets. Un- courts of Jefferson County show that ten of thorn were convicted of felonies, four 
der DO view of tho evidence or the law applicable thereto is this claim tenable. The of whom produced full pardons duly authenticated. The remaining fourteen were 
testimony of the two republican inspectors is corroborated by the democratic in- convicted of petty larceny, a crime not punishaule with death or by imprisonment 
spector and the democratic United States supervisor, who testified that the elec- in t.he State penitentiary. 
tion at this precinct was honestly and fairly conducted: that during the canvass of T.he act of 1868 provides. that DO pery;ons hereafter C?nvicted of felony, b~ibe~y, 
the votes, after the close of the polls, they were present and saw every ballot coUllted perJury, larc!lny, or .o~er mfamous cnmes shall ~e entitled to vote: The mmonty 
an<l there were but five democratic tickets. The tickets were replaced in the box, are cl.early c;>f the opmwn that the tru~ constructwn of the .statute 1s, t~at they are 
which was returned, as required by law, to the clerk's office. The clerk's office not disqualified-petty larceny not bern_!! a fe~onyor ,other infamous crrme. 
was also used as a telegraph office, to which every one had access, an~ the box re- 1 They also conclude that the votes of th~ srx convrc~ ~ho were never P!lrd.on_ed 
mained exposed, even during the clerk's frequent absence. The ruornmg after the ought not to be deducted from the republican vote, as 1t 1s not shown what t1d.et 
election anew light dawned on the democratic supervisor. He suddenly came to the they voted. . . . . 
conclusion that a fraud had been perpetrated upon the democrats who voted at this As f.? the repeat~rs, we a<lm1t that 1t 18 sho:vn that twenty-nmep~rsons. app~r 
precinct, and demanded of the clerk a recount of the ballots. The clerk complied as ha~n~ voted twiC!l, the. Ram~ names al?pearmg bat once on the reg~strntion-~s.t. 
with his request, closed the doors opened the box, counted the votes in his pres- There 18 no proof of Hle~trficatwn of the ille~al voter as ~he la.w r69,nll'es, a:nd 1t.1s 
ence and found instead of five ten democratic tickets. To make the proof of fraud not necessary the electors name sh?nld appear on the reg~stratlon-list to entitle lum 
stro~ger, ten witnesses testified before the committee, in direct. exmninalion, that to ':'ote .. If 1?-e makes oath, o~ bemg cballe~ged, that h1s nam~ was once on the 
they voted the democratic ticket. One of them, a colored man in the employment rog-rstration-list. but has boon 1mprop erly str10ken therefrom, his vote must ~ere­
o£ a democrat, admitted in cross-examination that be told his friends after the oleo- cm vetl. There rs no p~of that there were no other persons of t~e same :name m the 
tion he voted the republican ticket. Three witnesses swore positively that he county, nor as to what ticket they voted, and therefore no deductiOn should be maue. 
voted tbe republican ticket, one of whom gave the ticket to him and went with him JACKSON COUNTY. 
to the plaee of voting and saw him hand it to the inspector, who swears it was a 
republican ticket. Two of them admittet.l they never read a name on t.heir ticket~ The returns from Campbellton precinct in this county show there were 291 votes 
but supposed it wa-s a democratic ticket, and ono of the inspectors said he had good cast for the THelen electors and 77 for the Haves electors. The evidence shows that 
reason to believe some of them voted the republican ticket who claimed thoy had when the polls opened at eight o'clock in the morning or the election clay there 
voted the democratic. was assembled such a great number of white ancl coloreu voters that it was deemed 
It cannot be seriously contended that thi.s sort of evidence can affect the validity expedient, and agreed to by the leading men of both political parties for the pur­

of an election return. The law is clear that a recount of the votes made by un- pose of facilitating votin~ and preserving order, that the whites should vote durin~ 
sworn and unauthorized parties some time after the ollicial count has been ma<le, the first hour and the colored men the succeeding hour, and thus alternate until 
showin_g a different result, is not sufficient to establish fraud or even mistake in the closing of the polls. The colored men by the adoption of this plan occupied 
the official count. two hours of the forenoon in voting. The evidence of James Gaston shows that; 

Long's Store.-Thema.jority claim that ten votes must be deducted from there- seventy-six colored men and only about twelve or fifteen white men voted in the 
publican vote cast at this precinct, because the proof shows twenty-three men afternoon. It is clear that the whole white vote, with the exception of the number 
voted the democratic ticket and the return showed only nineteen democratic votef' mentionerl by Gaston, was polled before the adjournment at noon. The evidence 
and for the further reason that one Smythe, a republican inspector, a(lded unlaw- of John McKinne, a lawyer and a native of Jackson County, who was a successful 
fully to the return six republican votes to make the number correspond with the candi(late on the democratic ticket for the Legislature, shows that he was familiar 
clerk's list. The principal witness relied on to provo tho truth of these charges is one with the political complexion of the colored men living in the vicinity of Campbell­
James H. Sanders, a democrat, an active, unsc.rupulous, ant.l bitter partisan. His ton. He took an active part in furthering the success of his party on the day of 
examination shows an utter disregard of the obligations of an oath, yet he was election. He distributed democratic tickets among the colored men, yet he coul(l 
permitted to participate in tho counting of the votes (though not a member of the not testify that more than fifteen of them voted the democratic ticket. If it be 
board of inspectors) and to handle the ballots. In the language of a witness, he true that only about fifteen colored men voted the democratic ticket on the day of 
waa a kind of a middle-man. If colored men weresnspected of voting therepubli- election, what became of all the votes of colored republicans cast during the two 
can ticket illegally Sanders was the man to provo it. It was claimed that a colored hours of the forenoon, the return showing only 77 republican votes, just one more 
man n·amed Morris Williams voted, without being registered, a republican ticket. than the number of colored votes polled in the afternoon 1 They must have gone 
No one knew it but Sanders, who came forward and swore that he saw Morris put where the "woodbine twineth." 
a folded ticket in the ballot-box, and that he could see the lla~ on the inside of it, It is further shown that, durin~ the adjournment of the board of inspectors at 
though thirt.y feet away, a large r.nd boisterous crowd being between him and the noon, the ballot-box was removeu from the place of voting into an adjoining room 
polls. In the majority report there is a statement that the ballot-box was, contrary used as a store and left unprotected and unsealed, contra.ry to law, during the period 
to law, concealed from public view during the election day. How can this be true of twenty minutes. Crump Buie, a colored man, whose evidence was sought to be 
when. Sanders, whose testimony was mainly relied on by the majority to prove that impeached by several white democrats on the /.!round his character was not good 
the non-residents, the non-registered, the convicts, and the repeaters voLed there- for truth and veracity, swore that during the adjournment be sat on the steps lead.· 
publican ticket, swears that he saw the ballot~ box thirty feet away 1 His evidence ing to the door of the store in which the ballot-box was left and that he heard the 
detailing how the six votes were add&l is aa follows: noise of footsteps within and voices speaking in a low tone. The return from this 

''Smythe did not pat the tickets in; he just figured with a pencil, and said I precinct was rejected by the Statecanvassingboard on the ground thatitwas false, 
lack six votes and then put it in the certificates '512.' He acldedsix. I told him and the true vote could not be ascertained therefrom. 
I did not think he ought to put in all republican. tickets. I thought he ought to The minority, considering that 132 colored men, qualified electors of Jackson 
divide it. Johnson. the democratic inspector, was there. I do not know whether County, made affidavits which are now on file in the office of the secretary of state a.t 
he said anything or not.'' Talahassee that they each voted the straight republican ticket at this precinct on 

Is there any probability of the truth of Sanders's story 1 There were no scratched the day of election, fully indorse the action of tho said board. 
tickets, so he must have a<lded six votes, if Sanders tells the truth, to the vote for Friendship Ohurch.- The return from Friendship Church precinct~ in this county, 
every candidate on the republican ticket for Federal, State, and county offices in shows the Tilden electors received 145 votes an<l the Haves electors 44 votes . 
the presence of the democratic inspector, who sig-ned the return at the same time The act of the Legislature of the State of Florida regulating the manner of hold­
with Smythe according to the evidence, and complained of no fraud or irregularity. ing elections provides that the ballot-box shall be expos&l to the public viewi and 
The testimony of Burton C. Gibbs, an inspector, of Smythe, and the clerk of the as soon as the polls of an election shall be finally closerl, the inspectors shal pro­
polls shows beyond any doubt the election wa-s fairly and honestly conducted; ceed to canvass, publicly and without adjournment until completed, the votes cast 
that the number of votes returned corresponded with the number of names on the at such election. It also provides that the votes shall be first counted, to ascertain 
clerk's list, and that no votes were added by Smythe. Sanclers alone contradicts if the number of ballots shall exceed the number of persons who shall have voted 
them, and certainly he possesses none of the ~ualitiesof a witness whose testimony as may appear by the clerk's list, after which the ballots shall be replaced in the 

oaf~! ~a~~r~;j~~~~ th~tt~~~~~~~e~~~tmv:;;~s !~~s~e=~s appeared on ~f!uachdb~~foc:! ~es~rt:~~~~ ~b~~~~:aw out and destroy unopened so many 
the check-list lists and clerks' lists of the dilforeut polls. The evic.lence on which The evidence shows conci\~sively 1te following state of fact-s: When the polls 
this claim rests is scarcely worthy of an allusion. openen, Edmond Hayes, the only republican member of the board of inspectors, 

It is based upon the testimony of such men as Shirlt'y T. Botts, secretary of the was delegated to receive the tickets from the voters at a window, the sill of which 
democratic club at Monticello, whose reckless stat-ements and intemperate parti· was at leastsixandahalffeetfrom the ground. The ballot-box was completely con­
san zeal render it but of little value. He testiliecl he kept a private check-list at cealed from the view of the voters duringt.he entire day. Hayes took the tickets for 
one of the polls and he checked. the names of about twenty persons who were not about an hour, when hewasorderedaway from the window by a democratic inspector 
on the registration-list. On inspection of the official registration-list it appeared named Jacob Stephens, who acted in his stead during a port.ion of the day. In the 
that most of these names were enrolled thereon. Where, for instance, the name afternoon one Jack Mozely, a democratic supervisor, contrary to law, took the 
of Thomas Hernandez appearetl on his list as having voted, he claimed he was not place of the latter, and as he received the tickets pa.<;se(l them to St~phens, who 
a. legal voter, his namt' not being registered. Bat the name of Thomas Fernandez stood a short distance behind him and between him (Mozely) anrl the ballot-llox. 
did appear on the registration-list, and he rlicl vote at the polls where Botts was No voter ever knew what became of his ballot after it reached the hands of !:>to­
sta.tioncu and at no other place. Now it is evident that when Fernandez announced phens. One Henry Long, a republican supervisor, was ordered out of tho room 



1180 CONGRESSIONAL RECORD-HOUSE. JANUARY 30. 

occupied by the officers of election by Stephens, who exhibited at the same time a 
largo navy re>ol>er. .A.s soon a.~ the polls closed the inspectors proceeded to can­
vass the votes, without first countin~ them to ascertain if the number of ballots 
corresponded with tho number of names on the clerk's list. But four votes were 
counted, which Stephens put in his vest pocket, when in plain violation of law 
they adjourned ancl carried the ballot-box to the house of Mozely, two miles dis­
tant from the place of voting. They counted about forty votes in aprivat.e apart­
ment, the door of which was closed against outsiders, when they again adjourned 
for about half an hour and went to supper in a diflerent part of the house, leaving 
the ballot-box unguarded and uusealed, though a brother of Mozely and two 
other men were in a room but a short di tance from that which contained the bal­
lot-box. After supper they again mot in the bed-room and counted the votes re­
mainin~ in the box. Returns were made out and signed by the inspectors and 
clerk, and the ballots were thrown upon the bed and upon the floor, instead of being 
xeplaced in t.he ballot-box. 

Sixty-three colored men, qualified voters, appeared before the committee and te.~­
tificd that they each voted the strai~bt republican ticket at Friendship Chn.rch ou 
tho day of election. There was no attempt malle to contradictor impeacll tllo tes­
timony of any of them. No democrat claimecl that more than two colored men 
>Ot(\u the democraticticketatthis precinct., onoof whom, named "\VarrenLaw,malle 
affhla.vit before a notary public, prior to tho arrival of the con~~sioual committee, 
that be ca.gt a republican ticket, which saiu allida>it is on file in tho o.illce of the 
secreta-ry of st.'l.te. The majority of tho committee attempted to show that many 
of these colored witnesses might be mistaken as to tho character of tho ballot they 
swore the:y barl >oted, for tho reason they could not read or write and wero liable 
to be deceiVed by a bogus t.icket having a flag above the name of Rutherford n. 
Hayes, as clid the regular republican ticket, ( tilo dcmocratio ticket having no device,) 
which was proven to have been largely circulate<! in .Jackson County, doubtless for 
the purpose of ueceivingtbe ignorant colored men. In this they utterly failed, for 
the evidence shows that when tho votes were being countcu no such ticket wa8 ills­
covered in the ballot-box. 

The minority conclude from tho foregoing facts that the proceedings in the con· 
duct of tile election at this precinct are so tainted with fraud that the true vote can­
not be ascertained, and tilerefore the entire poll sboulu be rejected. 

Port Jackson.-The evidence in relation to the conduct of tho election at Port 
.Jackson precinct shows that the ballot-box was, contrary to law, concealed from 
the view of the voters during tho whole of the election uay. The sill of tho window 
t~rollt!h which the ballots were banded to the inspector was at least seven feet high 
from the ~round. The democratic clerk of the election board announcell, :~<t tlie 
opening or the polls, that no colored man wonltl be permitted to vote at this pre­
cinct wllo had ever been charged with tile commission of a crime. The board of in­
spectors, composed of a majority of democrats, refused to receive two republican 
tickets offered to one of the inspectors by two colored voters, on tho ground that 
they hall been indicted and condcted of larceny. They asserted they had never 
been convicted of any crime and demanded to be swo1n in support of the truth of 
their assertions, which demanu was refused. 

No record of their conviction was introduced before the committee, and the evi­
dence is conclusive that they had not been convicteu of any crime. 

It is further shown that four colored republicans offered their votes to the in­
spectors but they refusetl to receive them ou the gronnu their names could not be 
found on the registration-list. Tho proof shows tliat they wore du1y regi tered and 
in all respects qualified voters. The minority are of the opinion that 6 votes must 
be adueu to the republican vote of this precinct. 

MOXROE COUNTY. 

Messrs. THOMPSOX, HOPKIXS, and DUNNELL on the 1Rth of December commenced 
an im·estigation into tho conduct of tho election officers of precinct No. :~. a·t Koy 
West, .Monroo County. The conduct of these officers and the action of the State 
canvassing board will be found stated in the following extract from the minutes of 
the board, made on the 5th of December: 

"Monroe County, precinct No. 3, Key West, giving 401 votes to the democratic 
electoral and State tickets and 59 to the republican, was thrown out of the canvass 
on account of ~oss >iolation of the election laws by the inspectors, in adjourning 
before tho completion of the canvass. and completing it tho next day in a different 
place anrl without public notice. The vote on its rejection was unanimous, the 
attorney-general deciding, in reply to a question put to him as to the lo;:ral effect of 
these violations of the law, that it must be thrown out. With this deuuction the 
county was canvassed." 

Before we analyze the testimony taken in this case we respectfully call attention 
to sPction 21 of the election laws of Florida: 

"Sxc. 21. .A.s soon as the polls of an election shall be finally closed the inspectors 
shall proceed to canvass the votes cast at such election, and the canvass sh:~.ll bo 
public and continued without :tli adjournment lmtil completed. The votes shall be 
tirst counted, and if the number of ballots shall exceed tho number of perseus who 
shall havo voted, as may appear by the clerk's list, tho ballotR shall be replace1l in 
tho box and one of the inspect~rs shall publidy draw out and destroy unopened 
so many of such ballots as shall be equal to such excess." 

The provisions of this section so far as they relate to a completion of the canvass 
beforo adjournment have always been regarded as mandatory by every State can­
vassing board since the passa.~e of the act iu 1868. The democratic attornoy-gen· 
eral, rron. Wm . .Archer Cocke, voted with \ho secr_etary of state and comptroller of 
accounts to throw out this precinct, and for the reaaons abo>e ~iven. The follow­
ing memorandum was furnished us by tho clerk of tho canvas>;ing board: 

"The following is a joint memorandum handed me as clerk of the State canvass­
ing board by Hon. C . .A.. Cowgill and Ron. Wm . .Archer Cocke, m111mbers of said 
board, on the 8th of December, 1876 : 

[In the handwriting of Dr. Cowgill] 
"Points in .Monroe County case, upon which tho opinion of the attorney-general 

was asked by one member of the canvassing board with a view to acting according 
to that opinion. · 

"Do sections 21, 22, an(l 23, of chapter 1625, laws of Florida, imperati>ely de­
mand that tho canvass of \Otes cast· at the election shall be made without adjourn­
ment. inclmling tho making of the certificate~ 

"When the evidence is contradictory as to the mere count of the vote before ad­
journment, and it is undisputed that "the board adjourned and met next day in a 
different place, and, accordin:r to one inspector, countetl all tho >otes O\er a~ain, 
ancl, by testimony of Mr. Clark, arriveu at a. (li:fferentresu1t from that of the ni;ht 
before, and, according to another inspector, only made out the certificate, in Vlew 
of this statement of facts, is this a legal canvass 1" 

•• Tho att.orney-general said it should be thrown out, and not counted: 
[In the handwriting of .Judge Cocke.] 

" ' The board took a recess to afford timo to the clerk to make up a tabulated state· 
mont of the votes to be !l.fterwarfl compared with tlle returns. Before the certifi­
cate had been made out or the attorney-general was informed that the statement 
was made out, the attomey-general claimed the ri,!!ht to chan_ge his v~te on the 
Monroe County State election, having voted in favor of throwing out precinct No. 
3, in the electoral vote, the board not having adjourned, I claimed the right to 
cban:re my vote in relation to precinct No.3.' 

"Tbe following is the indorsement: 
"'.Memorandum handed the clerk by Dr. CowFRl and JrulgeCocke. 

(£>1gned) ' 'WM. L:E.E .A.PTHORPE, 
.. • Olerk. 

" • D~.·cember 8, 1876.' " 

The protest of the honorable attorney-general against throwing out this precinct 
followed only by a few hours his vote to throw it out. This chanjl;e of position 
was a culmination with him of the'demoralizinn- influence of the democratic 'lisit 
ors there in Tallahassee from the city and State of New York. The testimo-... y 
t:J.ken in this case clearly shows that au adjournment took place before the canvass 
was completed; that the place at which the officers a.greed to meet the second day 
was in another precinct, one witness calling at a public place and another a pri­
vate place; that the votes were counted over three or four times the second uay ; 
that errors were found the second day; that the returns were mado out from a cor­
rooted t:J.lly-sheet made the second day; that none of the voters of precinct No. a 
was present on the second day to witness th~ action of the officers, and that there 
is a disagreement as to the partial announcement of the vote tho first uay and be­
fore aujournment. The ballot-box, poll-list, and repistration list were takeu away 
from the v-iew of the voters before the officers baa completed their dutios. The 
purity of the election which this section of the law was intended to secure wa not 
preserveu. This section does not permit an adjournment. The te.~timony of Dr. 
Harris may well be disregarued, for his own election to the Stat.e Le!!isl:iture de­
pended upon tho vote of this precinct, an1l for the fn.rther reason that his testimony 
1s in oontl.ict with an affilla.vit which ho made before tho State canvassing board. 
Witness Kemp does not fully sustnin tb& two Bartlums; Reyes emphatically con­
tradicts them. The democratic officers took possession of the h::-.llot-box, and Reyes, 
tho only republican officer, was wholly ignored. We therefore are compelleil to 
sustain the a{)tion of the canvassing board in r~jecting this precinct. Tho action of 
the board had the approval of the attorney-general, and is fully in keeping with the 
action of every State canvassing board convened since the passage of the law. 

CLAY COIDiTY. 

Tho maJority say that the Clay County return was not irregular or false on it.s 
face, and therefore should not have been rejected by the canvassing board in its 
rocanvass of tho go>ernor >ote under the orucr of the court to throw out the whole 
return if so irregular or false that the true voto could not be ascertained. 

In reply, we Simply ask the majority to tell us the true >ote of the county from 
the followin.g accurate summary statement relating to the fraudulent vote from tlle 
f:tco of tho Clay County r eturn: 

Green Co\O Springs: For Samuel .J. Tilden for President, 74 >otes; for Thomas 
.A.. Hendricks for Vice~ President., 74 >otes; for President Tilllen, 74 votes; for Vice­
President Thomas Hendricks, 74 vote . For presidential electors: republican 
electors, (naming them.) 122 votes; democratic electors, (naming them,) 287 votes. 
precinct :No.8, Pond, (not counted,) republican electors, (naming them,) 6 votes; 
democratic electors, (naming them,) 29 votes. 

DUVAL COUNTY. 

The validity of the retnru from this county, to tho surprise of tho minority, ts 
questioned by the majority for the alleged reason that the board of countycam:ass­
ers was composed of two instead of three persons. How they came to snch a. con­
clusion is a. matter of the wildest conjecture. considering tho testimon.v disc1oscs 
no proof of the fact anu every presumption of law is in favor of the legality of the 
acts of officers of election boards. Probably this conclusion is tho off.~pring of ex­
treme anxiety to find an offset to the Baker Countv return, based upon an illegal 
canvass made by two persons, as is clearly shown by the testimony. The return 
from this county, it is true, is only si~ed oytbe clerk and a. justice of the peace, 
an<l accompanying it is a certificate showing tl1e refusal of tho judge t.o sign it If 
there were no such certificate, tho law is plain that. a. m~jority of a canvassing ooard 
may sign a return, the return being no part of the canvass and affording no pro­
sumption that the legal number of persons did not participate in the r.anvass. 

The ma,jority of the committee have seen fit to animadvert in bitter terms upon the 
conduct of republican officials because sixteen men confined in a Jail voted in this 
county, some of whom were awaiting trial, three being convicted of felonies but not 
sentencll. There is no pretense made that they wero not qualified voters, but an 
intimation is unjustly made that they voted the republican ticlretunder duress, with­
out a scintilla of evidence to support it. We do not deem it our duty, under the 
resolution creating and defining the duties of the committee, to cast reflections on 
the concluct of democratic officials without clear proof, but we feel constrained to 
say that the reports of investigating committees should be re~prded by the coun­
try as absolutely worthless if unwarranted assertions are to oe taken as conclu­
sions. 

Alleged disa))ilitiJ of Elector Humphrie8. 
.Januarv 31, 1877, the majority took the testimony of .James E. Yonge, who had 

been candidate for elector, to the effect that Frederick C. Humphries, one of the 
electors, b:u:l been a United States commissioner, and they also bad annexed to 
their report a copy of Mr. Humphries's appoint,ment. llut Mr. Humphries resigned 
the office before November 7, 1876, and his resignation was duly a{)(leptell, and he 
was not such commissioner either November 7, 1876, when he was electell, or De­
cember 6, 1876, when he voted as elector, as appears by his sworn testimony before 
tl10 State canvassing board of Florida, as follows: 

Eztra.ct />fom te&timony before the Florida State canvassina board, Monday, De­
cember 4, 1876. 

FREDEmcK C. HUMPHRIES sworn for the republicans. 
Examined by the CHAIRMAN : 

Question . .A.re you shipping commissioner for the port of Pensacola! 
Answer. I am not .. 
Q. Wore you at one time! 
.A.. Iwas. 
Q . .At what timo 1 
.A.. Previous to the 7th of November. 
Q.. What time did you resign W 

A.. The a{)ceptance of my resignation was received by me from .Judge Woods 
about a. week or ten days before the day of election, which I have on tlle in m.v 
office. I did not think of its being questioned, or I would have had ill bore. lie 
stated in his letter to me that tho collector of customs would perform the duties of 
tho office, and the collector of customs has sjnce done so. 

SUMMARY OF lllETHODS OF ESTill.ATTh:..} FLO!l.IDA1S VOTE. 
As a summary of the various ways of estimating the vote of the Stato of Florida. 

on the 7th of November, the minority submit the following: 
I. If the vote be reckoned by the face of the returns which were opened by the 

board on the 28th of November, and unanimously declared, (Attorney-General 
Cocke concurring.) under the rule of the board, to be the re~uL'\r returus, having 
all the le~al formalities complied wit b-l. the majority for tbe Hayes electors is 43. 

II. If the vote be reckoned bytb.e omcial statutory declaration of the canvassing 
board exercising its jurisdiction under the State statute, in accordance with the 
practice adopted without objecUoo, and by tho adv1ce of the democratic attorney­
general, Cocke, and nO\TCr disputed until the result of this canvass was about to be 
determined, which declaration in the belief of the minority is final and irreversible, 
tho majority for the Hayes electors is 925. 

III. lf the vote be reckoned upon the principles laid clown by the supreme court 
in their orcler to recan\ass in the caso of Drew vs. (i{)vernor Stearns, of not purg­
iJJg the polls of illegal votes and ret..tining the true vote, but of rejecting_ the whole 
county return when appearing or shown to be so irre~ar, false, or frauuulent t!Jat 
the true vote could not be ascertained. the result worud be, according to the declara­
tion of the board, a majority for the Hayes electors of 211. 

IV. If the board ba•L tboroughl_v reconsidered, according to the decision of tho 
supreme court, the various county returus fo.r the purpose of throw in;; out in tolo all 
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that could be shown to be- irregular, false, or fraudulent, insread of pur~g there­
tums of their illegalities and retaining the true vote, there should be tllrown out 
the returns from tho following counties-

Ceunties. electors. electors. 

I 

Tilden Hayes 

Baker....................................................... 238 143 

~~~~~~~:::::::::::::::: :::::::::::::::::::::::::::::::::::: 1, ~~ 1, ~~ 
Manatee.- ----- ...... ---- .. ------ .................... ----.... 262 26 

Total ... ___ -----· ....................... -------- ..... -- : 2, 801 1, 920 
I 

leavin"' a majority for the Hayes electors of 791. 
V. 1'¥ the vote of the State were to be estimated accor<ling to the honest and true 

voie of tho people :tt the polls, without regard to precinct, couno/, o~ State can­
vassers, the result would be, accordrng to the jmlgm~nt. of the ~monty, a larger 
majority for the Hayes electors tba.n the declareu maJonty of 92a. 

CONCLUSION. 

The minority in conclusion, deem it but just to state that they entered upon the 
rerformance of. their duties deeply impressed with the importance of the task en­
JOined upon tbem by the resolution of the .lions~ <;>f Representatives creating the 
committee. "\Ve ende:wored, as far as the mfiriDlties of human nature would per­
mit, to <livest ourselves of all partisan pr~juilice and report truly tho facts from the 
evidence. re«ardless of political consequences. We enbntained the hope that tbere-
11ort of tho ~ommittee would be unauimous, believing that tho solemn judgment of 
all its members composed as it was of men of both political parties, might ten a to 
calm the public mintl antl aid in the ~olution of the vexed presidential problem. 
nut tho many proofless a•d extravagant claims made by the majority defeated the 
consummation of our wishes. 

Feelin•r that we llave been animated by the sp1nt of truth and justice in reach­
in"' our conclusions we court an impartial but ri~dd examination of the evidence 
np~n whlch they ar~ based. Debarred from all access.to the doo~men.tar:y evidence 
whlch influenced the judgment ot the Sta~e canvassmg board llll'CJ_ectin_g tho re­
turns from certain precincts when cauvassmg the votes cast for presidential elect­
ors our r eport as well as thAt of the majorit.v, mu.'it be necessarily imperfect. 
Si~ificance sh~uld be attached to the failure of tho committee to inquire into tho 
conuuct of the election in many counties wherein gross irregularities and frauds 
wore alleged to have been committed. 

We now call attention to thefollowin.gextra~t:from one of the closing paragraphs 
of the majority report, whlch is as well substantiated by the evidence as almost 
every other conclusion reached by the lllil;jority: . 

"Tllero was not the sli.,htest proof that the colored people of that State were m 
any manner restricte<;t in "'the enjoyment of ~heir .P?liticalt.ights, but your commit­
tee were impressed With the very apparentd1spos1tiOnmanifested on tho part of the 
wbite people of Florida to treat tho colored people and their ri:rhts with due consid­
eration, and your committee believe that not only was special care tak~n by the 
supporters of the Tilden electors that no act should be done by them whlch could 
be construed to their disadvantage, but that they were particularly desiro11s to so 
conduct themselves in the matrer of the election that tho most exacting of tho par­
tisans of the opposition should have_no cans~ for. even. a doubt of the ~:tone~ty of 
t11eir motives. Tnis fact, your committee believe, 1s entitled to great w01ght m the 
consideration of this election." 
If thls be true the nation owes a debt of gratitude to the majority of the com­

mittee which c;u; never be repaid for this important discovery. \Ve hail the an­
nouncoment as the dawn of a better era. The bloody chasm is at length spanned, 
the color line is obliterated, and the bToad whlte wings of peace overspread the land. 
It is stranrre no allusion is macle to the evidence in support of this fact whlch the 
committee"' believe ia entitled to so great weight. Perhaps the omission may be 
attiibuted to tho breTity of the time occupied in the preparation of the report. We 
undertake to supply the omission by citing tho following resolutions adopted by 
the executive committee of tho supporters of Tilden in Jefferson County, a county 
containing more colored inhabitants than any other in Florida. 

"RESOLUTI0.8S ADOPTED BY THE PEOPLE OF JEFFERSOY COmiTY. 

"1. That we pledge ourselves, each to the other, by our sacred honor, to gi>e the 
:first preference in all things to those men who vote for Reform : and that we give 
the second preference in all things to those who do not vote at all 

"2. '!'hat we affirm the principle that they who vote for hlgh taxes should pay 
them, and that in employing, or hiring, or renting land to any such persons as vote 
for hlgh taxes, that in all such cases a distinction of 25 per cent , or one-fourth, bo 
made arrainst such persons. That merchants, lawyers, and doctors, in extending 
credit tO such persons, make tllo same distinction. 

"3. Tbat in all such cases we extend as little creditor use of our means as possi­
ble, leaving them to their chosen frionrls. 

"4. That in the ensuing year we positively refuse to re-employ one out of every 
three who may then be upon our places aml who voted against Reform and low 
taxes; and that a list of all such persons be published in the CONSTITUTIOY, in order 
that we may know our friends from our enemies. 

"5. That we will consider it dishonorable and unnei"'hborly for any farmer, 
planter, merchant, lawyer, doctor, or other person to violate any of the foregoing 
r esolutions." 

The evidence shows that these resolutions were extensively circulated and were 
posted in conspicuous places at each poll, for the inspection and information of the 
colored voters. 

do~~~ f::tt lh~7:J~f0~~;i~~a!reh~~~~t:i?o~~~;;~~~n~l~~~~~'~:!! ~~:~~: 
that M assaohusetts cast her vote for tlle Hayes electors." If thiA allegation is no 
Qetter snpportod than that cont.ained in the :preceilingpara~raph, weare quite cer­
tain that bald assertions will have but little influence on the public mind. 

For tho reasons hereinbefore set forth, and from the evidenco before the com­
mittee touching the action of the State canvassing board in counting and decla1ing 
the vote for presidential electors and the comluct of the election in the State of 
Florida, the minority of the committee recommend the passage of the following 
resolution: 

Re.~olved., That at tbe election held on November 7, A. D. 1876, in the State of 
Floricln, F. C. Humphries, Charles H. Pearce, William H. llolden, and T. W.Lon"' 
were fairly and legally chosen as presidential electors by the legal voters t-hereof. 
and were duly declared elected; and that the said electors ha>ing on the first Wed­
nesday of December, A. D. 1876, cast their votes for Rutherfonl B. Hayes for 
Pre. ident and for Willin.m A.. Wheeler for Vice-President, they are the legal 
votes of the State of Florida, and must be counted as such. 

WILLIAM WOODBURN. 
MARK H. DUNNELL. 

The SPEAKER. The chairman of the committee suggests that the 
resolution of the majority be read. 

Mr. CONGER. Not if that brings it before the House. 

The SPEAKER. In presenting that suggestion to the House the 
Chair will see that no possible advantage is taken of the rights of any 
gentleman. 

1t.h'. PAGE. I move that the House do now adjourn. 
:Mr. THOMPSON. I do not yiehl the tloor. 
The SPEAKER. The chairman of the committee simply aske that 

the resolution attached to the report of the maJority of the commit­
tee shall be read for the information of the House. 

Mr. CONGER. It will be in 1·he RECORD to-morrow, and I would 
rather see it there than bear it read now when we are all tired. 

Mr. PAGE. I move that 1he House do now adjourn. 
The SPEAKER. The ChaiT thinks that the receiving and reading 

of the report was made under the condition stated by the gentleman 
from Michigan, [Mr. CONGER.l The Chair is apprised by tho clerks 
that it will take full an hour to read the remainder of the report. 
The Cllair thinks the gentleman from Massachusetts has in fact oc­
cupied his hour, and the Chair therefore recognizes the gentleman 
from California [Mr. PAGE] to make a motion to adjourn. 

Mr. HOLMAN. Will not the report come up as unfinished business 
to-morrow' 

The SPEAKER. Certainly. 
The question was taken on the motion to adjourn; and on a divis­

ion there were-ayes 71, noes 109. 
1\fr. PAGE. I call for tellers. 
Mr. HOLl\IAN. I suppose there would be no trouble about this mat­

ter if it was understoocl that the resolution appended to the m:tjori ty 
report would come up to-morrow as unfinished business. If that 
agreement be made there is no reason why the session of to-night 
should be prolonged. 

The SPEAKER. The Chairmustallowthe House to judge whether 
it will adjourn or not. 

Mr. SPRINGER. Is notthistheunfinished business afterthere:ul­
ing of the J onrn:tl to-morrow? I ask that as a parliamentary question. 

The SPEAKER. Certainly it will be the unfinished business. 
Tellers were ordered; and Mr. PAGE and Mr. SPRINGER were ap-

pointed. · 
The House divided; and the tellers reported-ayes 50, noes 109. 
Mr. TOWNSEND, of New York. I call for the yeas and nays. 
The yeas and nays were ordered, forty members voting therefor. 
The question was taken; and there were-yea-s 47, nays 144, not 

Toting 98 ; as follows : 
YEAS-Messrs. Adams, Ba~by, George A. Bagley, John H. Baker, Ballou, Beebe, 

Bradley, Horatio C. Burcl1aru, <.:annon. Cono-er, Crounse, Dobbins. Dunnell, Flye, 
Fort, :B'oster, Haralson, Benjamin W. Harris,liatboru, Hubbell, Kimball, Lapham, 
Lawrence, Lynch, MacDougall, McCrary, Miller, Monroe, Oliver, O'Neill, Page, 
Pierce. Pratt. Robinson. Saillp on, Smalls, A. Herr Smith, Martin I. Townsend, 
Washington Townsend, Tufts, Waldron, .John W. WaJlace, G. Wiley Wells, Andrew 
Williams, William B. Williams, James Wilson, and Alan Wood, jr.-47. 

NAYS--Messrs. Abbott, Ainsworth, Ashe, Atkins, .John II. Bagley,jr., Banning, 
Bell, Blackburn, Bland, Bliss, Blount, Boone, Bradford, John Youn.,. Brown, Buck­
ner Samuel D. Burchard, Cabell, John H. Caldwell, William P. Cafdwell, Candler, 

8:u;., Cate, John B. Clarke of Kentucky, .John B. Clark, jr., o.f Missouri, Clymer, 
ocllrane, Collins, Cook, Cowan, Cox, Culberson, Cutler, Davis, Dibrell, Douglas, 

Durand, Durham, Eden, Egbert, Ellis, Faulkner, Felton, Finley, Forney, Frank­
lin Fuller, Gause, Glover, Gooilin, Gunter, Andrew H. Hamilton, Hardeu­
b~gh Henry R. Harris, John T. Harris, Hartridge, Hartzell, Hatcher, Haymond, 
Henkle, Abram S. Hewitt, Goldsmith W. Hewitt, Hill, Holman, Hooker, Hopkins, 
Honse, Humphreys, Hunton, Hurd, Jenks, Frank Jones: Kehr, Lamar, :Franklin 
Landers, George M. Landers, Lane, LeMoyne, L evy, J:,ewlS, Lord, Lynde, Mackey, 
Maish, McFarland, McMahon, Metcalfe, Milliken, "llill.s, Money, Morgan, Mutchler, 
Neal, New, O'Brien, John F. Philips, Poppleton, Potrer, Powell, Rea, John Reilly, 
Rice, Riddle, John Robbins, William M. Robbins, Miles Ros~ Savage, Sayler, Scales, 
Schleicher, Sheakloy, William E. Smith, Southard, Sparks, ::springer, Stanton, St.en­
~er, Stevenson, Stone, Swann, Toese, Terry, Thomas, Thompson. Throck-mort-on, 
Tucker, Turney, John L.Vanoe, Robert B. Vance, Charles C. B. Walker, Gilbert C. 
Walker, Wallino-, Walsh, Ward, Warner, Warren, Erastus Wells, Whitehonse, 
Wbitthorne, Alpheus S. Williams, James Williams, Jere N. Williams, Willis, and 
Benjamin Wilson-144. 

NOT VOTL.~G-llessrs.Anderson, William H. Baker, Banks, Bass, Belford, Blair, 
Bright, William R. Brown, llurlei"'h, Buttz, Campbell, Cason, Caswell, Caulfield, 
Chapin,Cbittenden,Crapo, Danfonf. DarraH, Davy, Do Bolt, Denison, Eames, E~•ans, 
Field, Freeman, Frye, Garfield, Gibson, Goode, Hale, Hancock. Robert Halilllton, 
Harrison, Hays, Hendee, Henderson, Hoar, Hoge, Hoskins, Hunter, Hurlbut, Hy­
man Thomas L . Jones, Joyce, Kasson, Kelley, King, Knott, Leavenworth, Lut­
trell: Magoon, McDill. Meade, Morrison, Nash, Norton, Odell, P~cker, Payne, 
Phelps, William A. Phillips •. Pi.J?er, Plaisted, Platt, Purman, ~ey, Reag~, 
James B. Reilly, Roberts, Sob1esk1 Ross, Rusk, Schumaker, Seelye, Smgleton, Srn­
nickson, Slemons. Stephens, Stowell, Strait, Tarbox, Thornbn:gh, V~~ Vorh~s, 
Waddell, Wait, Alexander S. "\Vallace. Watkrson. Wheeler, Wh1te, Whiting, Wig­
ginton. Wike, Willard, Charles G. Williams, Wilshire, Fernando Woo<l, Wood­
burn, Woodworth, Yeates, and Young-98. 

So the House refused to adjourn. 
During the roll-call, 
:Mr. ROBBINS said: My colleag.ue, Mr. YEATES, is detained from 

his seat by sickness. 
Mr. CONGER. I move that the House take a recess until half past 

eleven o'clock to-morrow. 
The SPEAKER. That motion is in order. 
1\Ir. PAGE. I move to amend the motion of my friend from Michi­

gan by sntstituting half past ten for half past eleven. 
The question was taken on the amendment ; and on a division there 

were-ayes 105, no 1. 
Mr. CONGER. No quorum voted. 
Tho SPEAKER. No quorum ha-s voted and no motion is now in 

order except a motion to adjourn or a mot ion for a call of the Honse. 
:Mr. HOLMAN. I suppose there is no reason why the Honse should 

remain in session at this llonr in the evening. I understoou the 
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gentleman from New York [Mr. HRwrrr] wanted to ask the unani­
mous consent of the House to submit some proposition; but, if not, I 
should be myself in favor of the motion to adjourn, and would 
make that motion. 

Mr. CROUNSE. I move that the Hoose adjourn. 
The motion was agreed to; and thereupon (at eleven o'clock and 

thirty-five minutes p.m.) the House a<ljourned. 

PETITIONS, ETC. 
The following petitions, &c., were presented at the Clerk's desk 

under the rule, and referred as stated: 
By the SPEAKER: A copy of the proceedings in information in 

nature of quo ·warranto in the case of The State of Floricla ex rel Wilk­
inson Call et als. vs. Charles H. Pearce et al., to the committee on the 
recent election in Florida. 

Also, an authenticated copy of an act passed by the Legislature of 
Florida, entitled ."An act to declare and establish the appointment 
by the State of Florida of electors of President and Vice-President," 
to i he same committee. 

By Mr. GEORGE A. BAGLEY: The petition of citizens of Herki­
mer County, New York, for the repeal of the statute limiting the time 
for applications for pensions, to the Committee on Invalid Pensions. 

By Mr. BAKER, of Indiana: The petition of Elmore Wyatt and 
others of De Kalb County, Indiana, that pensioners receive pensions 
from the date of their discharge from the Army, to the same com­
mittee. 

By Mr. _BRADLEY: The petition ofT. W. Nevins and 60 other citi-
zens of Michigan, of similar import, to t.he same committee. . 

By Mr. CROUNSE: The petition of citizens of Nebraska for a post­
:r.oute from Plum Creek to New Helena, Nebraska, to the Committee 
on the Post-Office and Post-Roads. 

Also, the petition of A. D. Williams and others, for a post-route from 
Kenesaw to Riverton, Nebraska, to the same committee. 

By Mr. DE BOLT: The petition of R. G. Whetmore and 44 other 
persons of Hamilton, Caldwell County, Missouri, for cheap telegraphy, 
to the same committee. 

By Mr. FORT: The petition of 0. A. Corwin and 300 other citizens 
of Ford County, Illinois, for cheap telegraphy, to the same committee. 

By Mr. GAUSE: The petition of the trustees and superintendent 
of the Institute for the Blind at Little Rock, Arkansas, that an ap­
propriation be made in aid of the printing-house for the blind at 
Louisville, Kentucky, to the Committee on Education and Labor. 

By Mr. HARTZELL: The petition of William H. Conner and 29 
other citizens of Randolph County, illinois, for cheap telegraphy, to 
the Committee on the Post-Office and Post-Roads. 

By Mr. HOUSE: Memoria1 of the Historical Society of Tennessee, 
that Congress purchase the papers of the General Count de Rocham­
beau, to the Joint Committee on the Library. 

By Mr. HUNTER: The petition of citizens of Indiana, that Con­
gress fix a uniform rate of interest upon money throughout the United 
States not exceeding 6 per cent. per annum, to the Committee on 
Banking and Currency. · 

By Mr. KIMBALL: The petition of James H. Marsh and 15 others, 
that the statute limiting -the time for applications for pensions and 
preYenting the payment of arrears of pension be 1·emoved, to the Com­
mittee on Invalid Pensions. 

By Mr. LORD: Two petitions, signed by Henry W. Renell and 
others and A. A. Smith and others, of New York, of similar import, to 
the same committee. 

Also, two petitions of James C. Knox, .A.. B. Green, Daniel Eaton, J. 
W. Bates, and others, and Silas L. Snyder, George W. Brown, Alex­
ander H. Campbell, 0. S. Kenyon, and others, of New York, for cheap 
telegraphy, to the Committee on t.he Post-Office and Post-Roads. 

By Mr. MORGAN: The petition of M. A. Gill, J. M. Gill, and 20 
other citizens of Sarcoxie, Jasper County, Missouri, of similar im­
port, to the same committee. 

By Mr. NEW: The pf}tition of citizens of Indiana, of similar im­
port, to the same committee. 

Ry Mr. O'NEILL: The petition of citizens of Phila1'lelphia, for the 
repeal of the law limiting the time for applications for pensions and 
preventing the payment of arrears of pension, to the Committee on 
Invalid Pensions. 

By Mr. PAGE: Memorial of Ed. F. Tyler, of Sacramento, Califor­
nia, that soldiers be granted additional bounty-land warmnts, to the 
Committee on Public Lands. 

By Mr. ROBBINS, of North Carolina: The petition of citizens of 
North Carolina, for cheap telegraphy, to the Committee on the Post­
Office and Post-Roads. 

By Mr. WALSH: The petition of Enos Ray, Alfred Ray, B. C. 
King, Henry Hoyle, J. W. Barker, W. B. Beall, and A. G. Osborn, 
trustees of Emory church, Brightwood, District of Colombia, for 
compensation for the use and occupation of said church property by 
the United States Army and for wood taken and used by said Army, 
to the Committee on War Claims. 

By Mr. WELLS, of Missouri: Remonstrance of citizens of Missouri, 
against granting permission to build a bridge over the Missouri River 
at or near Glaso-ow, to tbe Committee on Commerce. 

By Mr. WIT..f:IAMS, of New York: The petition of E. W. Hunt, M. 
N. Nichols, and others, for cheap telegraphy, to the Committee on the 
Post-Office and Post-Roads. 

IN SENATE. 
THURSDAY, February 1, 1877. 

The Senate met at eleven o'clock a.m. Prayer by the Chaplain, 
Rev.BYRO~ SUNDERLAND, D. D. 

The Journal of yesterday's proceedings was read and approved. 
HOUSE BILL REFERRED. 

The bill (H. R. No. 3370) to amend the statutes in relation to dam­
ages for infrin~ement of patents, and for other purposes, was read 
twice by its title and referred to the Committee on Patents. 

REPORT OF DISTRICT BOARD OF HEALTH. 
The PRESIDENT pro tempore laid before the Senate the following 

concurrent resolution from the llouse of Representatives; which was 
referred to the Committee on Printing : 

Resolved by the House of Representatives, (the Senate concurring,) That 1,000 extra 
copies of the report of the board of health of the District of Columbia for the year 
1876 be printed for use and distribution by said board. 

DISTRICT POLICE COlnfiSSIONERS-VETO MESSAGE. 
The PRESIDENT pro tempore laid before the Senate the action of 

the House of Representatives upon the bill (H. R. No. 4350) to abol­
ish the board of commissioners of the Metropolitan police of the Dis­
trict of Columbia and to transfer its duties to the commissioners of 
the District of Columbia; which was read, as follows: 

IN THE HouSE oF REPRESENTATIVES, 
JanuanJ 30, 1877. 

The President of the United States having returned to the House of Represent­
atives, in which it originated, the bill eutitled "An act to aboli h the board of com-

• missioners of the Metropolitan police of the District of Columbia. and to transfer 
its duties to the commissioners of the District of Columbia," with his objections 
thereto, the House of Representatives proceeded, in pursuance of the Constit ution, 
to reconsider the same, aucl it was 

Resolved, That the said bill pass, two-thirds of the House of Representatives 
agreeing to pass the same. · 

Attest: 
GEORGE M. ADAMS, Olerk. 

Mr. EDMUNDS. I move that the bill and message be referred to 
the Committee on the District of Columbia. 

The motion was agreed to. 
PROCEEDINGS OF ELECTORAL COl\DHSSION. 

Mr. EDMUNDS. I ask unanimous com;ent out of order, for the 
reason that I am obliged to leave the Chamber, to offer the following 
resolution, and I ask for its present consideration : 

Resolved by the Senate, Cthe House (fj RepresentatiTJes concurring,) That the publio 
proceedings of the electoral commi<;aiou appointed under tho act of Congress a.p. 
proved January29, 1877, as takeu down under the direction of the commission, be 
printed in the Co~GRRSSION.AL RECORD; and also that a. number of copies of the 
same, equal to the number of copies of the RECORD and of uniform size therewith, 
be printed separately; 500 copies thereof for the use of the commission, and the res· 
idue for the use of the Senate and House of Representatives. 

The Senate proceeded to consider the resolution. 
Mr. MERRIMON. I beg to ask the Senator if that will embrace 

the debates before the commission f 
Mr. EDl~l)S. Yes, sir; it is understood, just as the proceed­

ings of the Senate it will embrace everything that takes place in 
public. · 

Mr. WRIGHT. I understand that it is contemplated by the reso­
lution that all the proceedings shall be published and printed in the 
RECORD, and that the same proceedings shall be printed separately 
in uniform size. What is the object of having that done t 

Mr. EDMUNDS. It wa.s stated by several gentlemen in consider­
ing the subject that they desired to have, just as in the impeachment 
trials that have occurred, the daily RECORD containing the proceed­
ings and also, as was done in the impeachments, ·a separate volume 
of tho same s.U..e that should contain those proceedings and nothing 
else. That was the object. I am told that is the way that has been 
usual. 

The resolution was agreed to. 
GOVERNMENT OF SOUTH CAROLrnA. 

Mr. ROBERTSON. I present resolutions adopted at a mass-meet­
ing.of the white and colored voters of Barnwell Cop.nty1 Sooth Caro­
lina, which I ask may be read and referred to the Committee on Priv­
ileges and Elections. These resolutions were offered by Mr. E. Mer­
cer Sumpter, a prominent colored man of that county, and unani­
mously adopted, a large number of colored men being present. 

The PRESIDENT pro tempore. The resolution will be read if there 
be no objection. 

The Chief Clerk proceeded to read as follows: 
BARNWELL COURT HOUSE, SOUTH CAROLINA, 

J an•LanJ 15, 1877. 
At a mass-meeting of the citizenR of Barnwell County, South Carolina, hcltl this 

day at Barnwell Court House, tho following resolutions submitted by .Mr. E. M er· 
cer Sumpter were unanimously adopted: 

"Resolved, That the 700 colored voters who enrolled their names in the democratic 
clubs, and the 976 who cast their ballots for General Wade Hampton and the candi­
dates on his ticket, did so to secure to their native Sta,te honest ~overnment and 
home rule, and to free her from the thieving government under which she has so 
long suffered, from corrupt carpet-baggers and infamous soalawa.gs"-

Mr. SARGENT. I should like to inquire what the paper is and how 
it is uefore the Senate. 

.Mr. ROBERTSON. These are resolutions presented by a prominent 
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