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ARTICLE 1

TABLE OF CONTENTS

[P. 58, in subheading “Clause 1,” following heading “Section 4. Elections,”
delete “Congressional Power to Regulate” and substitute with:]

Times, Places, and Manner of Elections
Section 1. The Congress
DELEGATION OF LEGISLATIVE POWER
The History of the Doctrine of Nondelegability

[P. 79, delete paragraph starting “Concerns in the scholarly literature
...” through “. .. most sweeping nature.” and substitute with:]

In more recent years, however, the modern application of the J. W.
Hampton Court’s intelligible principle test and the broad deference it
affords congressional delegations of authority to the other branches has
met with growing skepticism from some members of the Court.! The 2019
case of Gundy v. United States highlighted an emerging split on the High
Court with respect its nondelegation doctrine jurisprudence.? In that case,
a criminal defendant challenged a provision of the Sex Offender
Registration and Notification Act (SORNA) allowing the Attorney General
to (1) “specify the applicability” of SORNA’s registration requirements to
individuals convicted of a sex offense prior to the statute’s enactment and
(2) “prescribe rules for [their] registration” in jurisdictions where the
offender resides, works, or is a student.3 Writing for a four-Justice
plurality, Justice Kagan interpreted this provision as limiting the
Attorney General’s authority to “require pre-Act offenders to register as
soon as feasible,”* concluding that the delegation “easily passe[d]
constitutional muster.”®> For the plurality, the Attorney General’s

1 See, e.g., Dep’t of Transp. v. Assm of Am. R.R., 575 U.S. ___, No. 13-1080, slip op. at 12
(2015) (Thomas, d., concurring) (arguing that the Court should “return to the original
understanding of the federal legislative power” and reject the “boundless standard the
‘intelligible principle’ test has become”); Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1154
(10th Cir. 2016) (Gorsuch, J., concurring) (noting “thoughtful” commentary questioning
whether the current intelligible principle test serves “as much as a protection against the
delegation of legislative authority as a license for it, undermining the separation between
the legislative and executive powers that the founders thought essential”).

2 See 139 S. Ct. 2116 (2019). While criticisms of the intelligible principle doctrine have
become more pronounced in recent years, some former members of the Court had argued for
striking down legislation on nondelegation grounds. See, e.g., Indus. Union Dep’t, AFL-CIO
v. Am. Petroleum Inst., 448 U.S. 607, 675 (1980) (Rehn quist, J., concurring); Arizona v.
California, 373 U.S. 546, 626-27 (1963) (Harlan, J., dissenting).

334 U.S.C. § 20913(d); see also Gundy, 139 S. Ct. at 2122 (plurality opinion) (discussing
SORNA’s “basic registration scheme”).

4 See Gundy, 139 S. Ct. at 2129 (plurality opinion).

51d. at 2121.



ARTICLE I—LEGISLATIVE DEPARTMENT

authority under SORNA, when compared to other delegations the Court
had previously upheld, was “distinctly small-bore.”¢ Notably, Justice
Kagan’s opinion was met by a dissent, authored by Justice Gorsuch and
joined by Chief Justice Roberts and Justice Thomas, which argued that
the statute unconstitutionally provided the Attorney General “unfettered
discretion.”” Further, the dissenters claimed that the modern intelligible
principle test has “no basis in the original meaning of the Constitution” or
in historical practice.® In response, the plurality, noting that delegations
akin to the one in SORNA are “ubiquitous in the U.S. Code,” argued that
as a matter of pragmatism the Court should afford deference to Congress’s
judgments that such broad delegations are necessary.? Providing the fifth
vote to affirm the petitioner’s conviction was Justice Alito, who, while
agreeing that the plurality correctly applied the modern nondelegation
case law, indicated he would “support [the] effort” of the dissenting
Justices to reconsider the intelligible principle test once a majority of the
Court concurred in rethinking the doctrine.l® Accordingly, Gundy
witnessed the Court evenly split on how deferential the Court should be
with regard to congressional delegations to the other branches, raising
questions as to whether the nondelegation doctrine would remain
moribund.

CONGRESSIONAL INVESTIGATIONS

Scope of the Power to Investigate

”»”

[P. 97, delete sentence starting “In principle, the Court is . . .” and

substitute with:]

In addition, Congress may not issue a subpoena for the purpose of law
enforcement—that is, to “try” someone before a committee for any “crime
or wrongdoing,”!! as such an action would intrude on powers “assigned
under [the] Constitution to the Executive and the Judiciary.”!2 Finally,
the Court has recognized that recipients of congressional subpoenas
“retain common law and constitutional privileges with respect to certain
materials,” such as privileges associated with attorney-client and internal
governmental communications.!3

6 Id. at 2130.

7 Id. at 2143 (Gorsuch, J., dissenting).

8 Id. at 2139.

9 Id. at 2130 (plurality opinion).

10 Jd. at 2121 (Alito, J., concurring). Justice Kavanaugh took no part in the consideration
or decision in Gundy, as he was appointed to the Supreme Court after oral argument occurred
in the case.

11 McGrain v. Daugherty, 273 U.S. 135, 179 (1927).

12 Quinn v. United States, 349 U.S. 155, 161 (1955).

13 Trump v. Mazars, 140 S. Ct. 2019, 2032 (2020).
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[P. 97, after sentence ending “. .. given rise to fewer judicial precedents.”
add:]

With respect to disputes over congressional demands for presidential
documents, these disputes typically have not ended up in court.4 Instead,
as the Court in Trump v. Mazars recognized, such disputes are typically
“hashed out” in the “hurly-burly, the give-and-take of the political
process.”15

Investigations of Conduct of Executive Department

[P. 99, after sentence ending “ . .. in such administration.” add new
paragraph:]

Notwithstanding the existence of Congress’s powers to inquire
into the administration of the executive branch, the Court in Trump v.
Mazars recognized that when Congress seeks the President’s records, this
power is further limited by separation-of-powers concerns.® Writing on
behalf of the Court, Chief Justice Roberts began by rejecting the need for
a “demanding” standard that would have required Congress to
demonstrate a specific need for particular records that were “critical” to a
legislative purpose.l” At the same time, however, the Mazars Court
concluded that a congressional subpoena for the President’s information
raised “significant separation of powers issues,” and the typical
limitations on such subpoenas, such as the requirement of a valid
legislative purpose, inadequately shielded the executive branch from
congressional aggrandizement.1® To avoid interfering with the historic
practice of resolving information disputes through the political process,
the Chief Justice instructed lower courts to perform a “careful analysis”
using “[s]everal special considerations” that take “adequate account” of the
separation-of-powers principles at stake during a legislative inquiry into

14 Jd. at 2029.

15 Id. (quoting Hearings on S. 2170 Before the Subcomm. on Intergov’tal Relations of the
S. Comm. on Gov’t Operations, 94th Cong. 87 (1975) (statement of Antonin Scalia, Assistant
Att’y Gen., Office of Legal Counsel)) (internal quotation marks omitted).

16 See Trump v. Mazars, 140 S. Ct. 2019, 2035 (2020).

17 Id. at 2032—-33 (concluding that imposing a standard akin to that which governs
executive privilege claims would “risk seriously impeding Congress in carrying out” inquiries
to obtain information it needs to legislate effectively). Importantly, in Mazars, the documents
at issue were private presidential financial records and therefore did not raise questions of
executive privilege. Id. at 2032.

18 Id. at 2033—34 (concluding that, because any personal paper possessed by a President
could relate to a conceivable subject of legislation, the typical limits on the subpoena power
could deter negotiation between the two branches and encourage Congress to seek
compliance through the courts). While the papers at stake in Mazars were the President’s
personal records, the Court concluded that the close connection between the Office of the
President and its occupant did not diminish the separation-of-powers concerns at issue and
may have even posed a “heightened risk” given the records’ “less evident connection to a
legislative task.” Id. at 2035. The Mazars Court likewise rejected the argument that
separation-of-powers concerns were diminished because the records at issue were in the
hands of a third party, as opposed to the President himself. Id. For the Court, the central
issue was that the President’s information was at stake, and ruling otherwise would have
encouraged side-stepping constitutional requirements. Id.
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the President’s records.1® Specifically, in such a dispute, courts should,
among other considerations: (1) carefully assess whether the
confrontation can be avoided by relying on other sources to provide
Congress the information it needs in light of its legislative objective; (2)
“Insist” on a subpoena that is no broader than is reasonably necessary to
support Congress’s objective; (3) consider the nature of the evidence of
Congress’s legislative purpose, preferring more detailed and substantial
evidence to vague or loosely worded evidence of Congress’s purpose; and
(4) assess the burdens, such as time and attention, imposed on the
President by a subpoena.20

Section 2. House of Representatives

Clause 1. Congressional Districting

CONGRESSIONAL DISTRICTING

[P. 112, delete n.275]

[P. 114, at end of n.297, add:]

[PP.

See also North Carolina v. Covington, 585 U.S. ___, No. 17-1364, slip op. at 9-10 (2018) (per
curiam) (“The District Court’s decision to override the legislature’s remedial map . .. was
clear error. ‘[S]tate legislatures have primary jurisdiction over legislative reapportionment,’
and a legislature’s ‘freedom of choice to devise substitutes for an apportionment plan found
unconstitutional, either as a whole or in part, should not be restricted beyond the clear
commands’ of federal law. A district court is ‘not free . . . to disregard the political program
of’ a state legislature on other bases.” (quoting Weiser, 412 U.S. at 795; Burns v. Richardson,
384 U.S. 73, 85 (1966); Upham v. Seamon, 456 U.S. 37, 43 (1982) (per curiam))).

114-15, delete paragraph starting “Attacks on partisan

gerrymandering . ..” and substitute with:]

Although the Supreme Court had suggested for a number of years
that claims of unconstitutional partisan gerrymandering might be
justiciable,?! it held in Rucho v. Common Cause that such claims were
nonjusticiable, saying that there was no “constitutional directive” nor any
“legal standards to guide” the Court.22 Quoting an earlier plurality opinion

19 Id.

20 Jd. at 2035-36. The Court observed that “[o]ther considerations may be pertinent as
well.” Id. at 2036.

21 The Court held in Davis v. Bandemer that partisan or political gerrymandering claims
were justiciable, but a majority of Justices failed to agree on a single test for determining
whether partisan gerrymanders were unconstitutional. 478 U.S. 109, 125 (1986). See also,
e.g., Pope v. Blue, 809 F. Supp. 392 (W.D.N.C. 1992) (adjudicating partisan gerrymandering
claim as to congressional districts but deciding against plaintiffs on merits), aff'd, 506 U.S.
801 (1992); Badham v. Eu, 694 F. Supp. 664 (N.D. Cal. 1988) (same), aff'd, 488 U.S. 1024
(1989). In later cases, a majority of the Court continued to suggest that partisan
gerrymandering claims might be justiciable, but five Justices could not agree on a test by
which to adjudicate such claims. See League of United Latin American Citizens v. Perry, 548
U.S. 399 (2006); Vieth v. Jubelirer, 541 U.S. 267 (2004).

22588 U.S. ____, Nos. 18-422, 18-726, slip op. at 34 (2019). The issue is discussed in more
detail infra, Amend. XIV, § 1, The New Equal Protection.
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on the issue, the Court said that “neither § 2 nor § 4 of Article I ‘provides
a judicially enforceable limit on the political considerations that the States
and Congress may take into account when districting.”23

Clause 3. Apportionment
APPORTIONMENT OF SEATS IN THE HOUSE
The Census Requirement

[P. 123, delete sentence starting “Although the Census Clause, . ..” and
substitute with:]

Although the Census Clause expressly provides for an
enumeration of persons, Congress has historically collected additional
demographic information—in some years asking more detailed questions
regarding the personal and economic affairs of a subset of respondents.?4

[P. 124, after sentence ending “. . . for intelligent legislative action.” add
new paragraph:]

The Court confirmed this understanding of the Enumeration
Clause in Department of Commerce v. New York.25 In an opinion on behalf
of the Court, Chief Justice Roberts considered whether the Secretary of
Commerce’s decision to ask a citizenship question on the census
questionnaire violated the Enumeration Clause because the question did
not relate to the accomplishment of an actual enumeration.2¢6 The Chief
Justice began his analysis by recognizing that the Clause affords virtually
limitless authority to Congress in conducting the census, which Congress
has, in turn, largely delegated to the Secretary.2? The Court observed that
demographic questions have been asked in every census since 1790,
providing a “long and consistent historical practice” that informed the
permissibility of the underlying practice.28 Because of this understanding
of the Clause’s meaning, the Court held that Congress, and by extension
the Secretary, has the power to use the census for broader information-
gathering purposes without running afoul of the Enumeration Clause.2?

23 Id. at 29-30 (quoting Vieth v. Jubelirer, 541 U.S. 267, 305 (2004) (plurality opinion)).

24 See Dep’t of Commerce v. New York, 588 U.S. ___, No. 18-966, slip op. at 2 (2019).

25 See Dep’t of Commerce, slip op.

26 Jd. at 11. In so doing, the Court distinguished the instant challenge against the
Secretary of Commerce’s decision to collect certain demographic information during the
census from prior case law involving the Secretary’s decisions on how to conduct the
population count for the census. Id. That case law required decisions about the population
count to be reasonably related to accomplishing an actual enumeration. Id.

27 [Id.

28 Id. at 12—-13 (“That history matters. . . . In light of the early understanding of and long
practice under the Enumeration Clause, we conclude that it permits Congress, and by
extension the Secretary, to inquire about citizenship on the census questionnaire.”).

29 Id. at 13. In a separate part of the opinion, the Court invalidated the inclusion of the
question on procedural grounds, concluding that the Secretary violated the Administrative

9
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Section 4. Elections

Clause 1. Times, Places, and Manner

LEGISLATION PROTECTING ELECTORAL PROCESS

[P. 127, delete heading “LEGISLATION PROTECTING ELECTORAL
PROCESS” and substitute with:]

REGULATION BY CONGRESS

[P. 130, after n. 382, add new section:]

REGULATION BY THE STATE LEGISLATURE

By its terms, Article I, Section 4, Clause 1, also contemplates the
times, places, and manner of holding elections being “prescribed in each
State by the Legislature thereof,” subject to alteration by Congress (except
as to the place of choosing Senators). However, the Court did not have
occasion to address what constitutes regulation by a state “Legislature”
for purposes of the Elections Clause until its 2015 decision in Arizona
State Legislature v. Arizona Independent Redistricting Commission.30
There, the Court rejected the Arizona legislature’s challenge to the
validity of the Arizona Independent Redistricting Commission (AIRC) and
AIRC’s 2012 map of congressional districts.3! The Commission had been
established by a 2000 ballot initiative, which removed redistricting
authority from the legislature and vested it in the AIRC.32 The Legislature
asserted that this arrangement violated the Elections Clause because the
Clause contemplates regulation by a state “Legislature” and “Legislature”
means the state’s representative assembly.33 The Court disagreed and
held that Arizona’s use of an independent commission to establish
congressional districts is permissible because the Elections Clause uses
the word “Legislature” to describe “the power that makes laws,” a term
that is broad enough to encompass the power provided by the Arizona
constitution for the people to make laws through ballot initiatives.34 In so
finding, the Court noted that the word “Legislature” has been construed
in various ways depending upon the constitutional provision in which it is
used, and its meaning depends upon the function that the entity
denominated as the “Legislature” is called upon to exercise in a specific
context.3> Here, in the context of the Elections Clause, the Court found

10

Procedure Act by failing to disclose the actual reason for adding the citizenship question on
the census questionnaire. Id. at 28.

30576 U.S. ___, No. 13-1314, slip op. (2015).

31 Id. at 2-3.

32 1d.

33 Id. at 2.

34 Id. at 18. The Court also found that the use of the commission was permissible under
2 U.S.C. § 2a(c), a statutory provision that the Court construed as safeguarding to “each state
full authority to employ in the creation of congressional districts its own laws and
regulations.” Id. at 19.

35 Id. at 18.



ARTICLE I—LEGISLATIVE DEPARTMENT

that the function of the “Legislature” was lawmaking and that this
function could be performed by the people of Arizona via an initiative
consistent with state law.36 The Court also pointed to dictionary
definitions from the time of the Framers;37the Framers’ intent in adopting
the Elections Clause;38 the “harmony” between the initiative process and
the Constitution’s “conception of the people as the font of governmental
power;’39 and the practical consequences of invalidating the Arizona
initiative.40

[P. 130, delete first sentence of third paragraph, “State authority to
regulate the ‘times, places, and manner’ of holding congressional
elections has also been tested . . . necessary in order to enforce the
fundamental rights involved.” and substitute with:]

State authority to regulate the times, places, and manner of
holding congressional elections has been described by the Court as
“embrac[ing] authority to provide a complete code for congressional
elections . .. ;in short, to enact the numerous requirements as to procedure
and safeguards which experience shows are necessary in order to enforce
the fundamental rights involved.”

Section 5. Powers and Duties of the Houses
Clauses 1-4. Judging Elections

POWERS AND DUTIES OF THE HOUSES
Rules of Proceedings

[P. 134, delete last sentence at end of section and substitute with:]

The constitutionality of the filibuster has been challenged in court several
times, but those cases have never reached the merits of the issue.4! More

36 Id.

37 Id. at 24 (noting that “dictionaries, even those in circulation during the founding era,
capaciously define the word ‘legislature™ to include as “[t]he power that makes laws” and
“the Authority of making laws”).

38 Id. at 25 (“The dominant purpose of the Elections Clause . . . was to empower Congress
to override state election rules, not to restrict the way States enact legislation. . . . [T]he
Clause ‘was the Framers’ insurance against the possibility that a State would refuse to
provide for the election of representatives to the Federal Congress.”).

39 Id. at 30 (“The Framers may not have imagined the modern initiative process in which
the people of a State exercise legislative power coextensive with the authority of an
institutional legislature. But the invention of the initiative was in full harmony with the
Constitution’s conception of the people as the font of governmental power.”).

40 Jd. at 31, 33 (noting that it would be “perverse” to interpret the term “Legislature” to
exclude the initiative, because the initiative is intended to check legislators’ ability to
determine the boundaries of the districts in which they run, and that a contrary ruling would
invalidate a number of other state provisions regarding initiatives and referendums).

41 See, e.g., Common Cause v. Biden, 748 F.3d 1280 (D.C. Cir. 2014); Judicial Watch, Inc.
v. U.S. Senate, 432 F.3d 359 (D.C. Cir. 2005); Page v. Shelby, 995 F. Supp. 23 (D.D.C. 1998).
The constitutionality of the filibuster has been a subject of debate for legal scholars. See, e.g.,

11
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recently, the Senate interpreted its rules to require only a simple majority
to invoke cloture on most nominations. 42

Section 8. Powers of Congress

Clause 3. Power to Regulate Commerce

POWER TO REGULATE COMMERCE

The Commerce Clause as a Source of National Police Power

Is There an Intrastate Barrier to Congress’s Commerce Power?.—

[P. 221, in n.884, after “E.g.,” add:]

McDonnell v. United States, 579 U.S. ___, No. 15-474, slip op. at 24 (2016) (narrowly
interpreting the term “official act” to avoid a construction of the Hobbs Act and federal
honest-services fraud statute that would “raise[] significant federalism concerns” by
intruding on a state’s “prerogative to regulate the permissible scope of interactions between

state officials and their constituents”);

Requirement That Regulation Be Economic.—

[P. 227, at end of last sentence in first paragraph, add new footnote:]

See also Taylor v. United States, 579 U.S. ___, No. 14-6166, slip op. at 3 (2016) (rejecting the
argument that the government, in prosecuting a defendant under the Hobbs Act for robbing
drug dealers, must prove the interstate nature of the drug activity). The Taylor Court viewed
this result as following necessarily from the Court’s earlier decision in Raich, because the
Hobbs Act imposes criminal penalties on robberies that affect “all . . . commerce over which
the United States has jurisdiction,” 18 U.S.C. § 1951(b)(3) (2012), and Raich established the
precedent that the market for marijuana, “including its intrastate aspects,” is “commerce
over which the United States has jurisdiction.” Taylor, slip op. at 6-7. Taylor was, however,
expressly “limited to cases in which a defendant targets drug dealers for the purpose of
stealing drugs or drug proceeds.” Id. at 9. The Court did not purport to resolve what federal
prosecutors must prove in Hobbs Act robbery cases “where some other type of business or

victim is targeted.” Id.

Criminal Law.—

[P. 230, delete last sentence of last paragraph and substitute with:]

Nonetheless, “Congress cannot punish felonies generally” and may enact
only those criminal laws that are connected to one of its constitutionally
enumerated powers, such as the commerce power.43 As a consequence,
“most federal offenses include . . . a jurisdictional” element that ties the
underlying offense to one of Congress’s constitutional powers. 44

12

Josh Chafetz & Michael J. Gerhardt, Debate, Is the Filibuster Constitutional? 158 U. PA. L.
REvV. PENNUMBRA 245 (2010).

42 159 CONG. REC. S8416-18 (daily ed. Nov. 21, 2013).

43 See Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 428 (1821).

44 See Luna Torres v. Lynch, 578 U.S. ___, No. 14-1096, slip op. at 4 (2016).
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[P. 231, n.946, delete second sentence and substitute with:]

Taylor v. United States, 579 U.S. ___, No. 14-6166, slip op. at 3 (2016); Russell v. United
States, 471 U.S. 858, 862 (1985).

THE COMMERCE CLAUSE AS A RESTRAINT ON STATE POWERS
Doctrinal Background

[P. 232, after sentence ending “. .. would thereby be brought to an end.”,
add new footnote:]

See, e.g., Tenn. Wine and Spirits Retailers Ass’'n v. Thomas, 588 U.S. , No. 18-96, slip op.
at 7 (2019) (“[R]emoving state trade barriers was a principal reason for the adoption of the
Constitution.”).

[P. 233, after sentence ending “. . . lesser measure.”, add new footnote:]

Cf. Tenn. Wine and Spirits Retailers Ass'n v. Thomas, 588 U.S. ____, No. 18-96, slip op. at 8
(2019) (“In light of this [historical] background, it would be strange if the Constitution
contained no provision curbing state protectionism, and at this point in the Court’s history,
no provision other than the Commerce Clause could easily do the job.”).

[P. 235, after n. 962, add new sentence:]

In 2019, the Supreme Court said in Tennessee Wine and Spirits Retailers
Association v. Thomas that pursuant to “history” and “established case
law,” “the Commerce Clause by its own force restricts state
protectionism.”45

[P. 236, delete “, but they do not explain why the Court is empowered
under a grant of power to Congress to police state regulatory and taxing
decisions.”]

[P. 237, n.970, delete “Cf. Quill Corp., 504 U.S. at 318”]
The State Proprietary Activity (Market Participant) Exception.—

[P. 238, at end of n. 975, delete “.” and substitute with:]

; see also McBurney v. Young, 569 U.S. 221, 228-29 (2013) (to the extent that the Virginia
Freedom of Information Act created a market for public documents in Virginia, the
Commonwealth was the sole manufacturer of the product, and therefore did not offend the
Commerce Clause when it limited access to those documents under the Act to citizens of the
Commonwealth).

45 588 U.S. , No. 18-96, slip op. at 10 (2019).
13
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Congressional Authorization of Otherwise Impermissible State Action.—

[P. 240, delete n.987 and substitute with:]

Granholm v. Heald, 544 U.S. 460, 487 (2005). Accord Tenn. Wine and Spirits Retailers Ass'n
v. Thomas, 588 U.S. ____, No. 18-96, slip op. at 24 (2019); Healy v. The Beer Institute, 491
U.S. 324, 340 (1989); Brown-Forman Distillers Corp. v. N.Y. State Liquor Auth., 476 U.S.
573, 579 (1986); Bacchus Imports Ltd. v. Dias, 468 U.S. 263, 276 (1984). See also infra
Amend. XXI, § 2, Discrimination Against Interstate Commerce.

State Taxation and Regulation: The Modern Law
Taxation.—

[P. 250, n.1044, delete “For recent reiterations of the principle, see Quill
v. North Dakota ex rel. Heitkamp, 504 U.S. 298, 310 n.5 (1992) (citing
cases).”]

[P. 251, delete n.1049 and substitute with:]

430 U.S. at 279.

[P. 251, delete sentence “All subsequent cases have been decided in this
framework.”]

Nexus.—

[P. 251, delete paragraph starting ““The Commerce Clause and the Due
Process Clause impose . ..” and substitute with:]

The first prong of the Complete Auto test asks whether the tax
applies to an activity with a “substantial nexus” with the taxing state,
which requires the taxpayer to “avail[] itself of the substantial privilege of
carrying on business in that jurisdiction.”46 This requirement runs
parallel to the “minimum contacts” requirement under the Due Process
Clause that a state must meet to exercise control over a person, that
person’s property, or a transaction involving the person.4? Specifically,
under the due process requirement, there must be “some definite link,
some minimum connection between a state and the person, property, or
transaction it seeks to tax.”#8 The “broad inquiry” under “both
constitutional requirements’49 is “whether the taxing power exerted by
the state bears fiscal relation to protection, opportunities and benefits
given by the state”—i.e., “whether the state has given anything for which
it can ask return.”30

46 See Polar Tankers, Inc. v. City of Valdez, 557 U.S. 1, 11 (2009) (internal citations and
quotations omitted).

47 See MeadWestvaco Corp. v. I1l. Dep't of Revenue, 553 U.S. 16, 24 (2008).

48 See Miller Brothers Co. v. Maryland, 347 U.S. 340, 344-45 (1954).

49 See MeadWestvaco Corp. 553 U.S. at 24.

50 See Wisconsin v. J.C. Penney Co., 311 U.S. 435, 444 (1940).
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[P. 252, delete sentences starting “The question of the presence of . . .”
through n.1054 and substitute with:]

The Court, however, imposed a relatively narrow interpretation of the
minimum contacts test in two cases in the latter half of the Twentieth
Century, both involving a state’s ability to require an out-of-state seller to
collect and remit tax from a sale to a consumer within that state. First, in
the 1967 case of National Bellas Hess, Inc. v. Department of Revenue, the
Court considered an Illinois law that required out-of-state retailers to
collect and remit taxes on sales made to consumers who purchased goods
for use within Illinois.?! The Bellas Hess Court concluded that a mail-order
company “whose only connection with customers in the State is by
common carrier or the United States mail” lacked the requisite minimum
contacts with the state required under either the Due Process Clause or
the Commerce Clause.2 In so doing, the case established a rule that
unless the retailer maintained a physical presence with the state, the state
lacked the power to require that retailer to collect a local use tax.?? A
quarter of a century later, the Court reexamined Bella Hess's physical
presence rule in Quill v. North Dakota.?* In Quill, the Court overruled the
Bellas Hess due process holding,?® but reaffirmed the Commerce Clause
holding,?¢ concluding that the physical presence rule was grounded in the
substantial nexus requirement of Complete Auto.57

Twenty-six years after Quill and more than half a century after
Bellas Hess, the Court, in an opinion by Justice Kennedy, overruled both
cases in South Dakota v. Wayfair, rejecting the rule that a retailer must
have a physical presence within a state before the state may require the
retailer to collect a local use tax.58 Several reasons undergirded the
Wayfair Court’s rejection of the physical presence rule. First, the Court
noted that the rule did not comport with modern dormant Commerce
Clause jurisprudence, which viewed the substantial nexus test as “closely
related” to and having “significant parallels” with the due process
minimum contacts analysis.?® Second, Justice Kennedy viewed the Quill
rule as unmoored from the underlying purpose of the Commerce Clause:
to prevent states from engaging in economic discrimination.é Contrary to
this purpose, the Quill rule created artificial market distortions that
placed businesses with a physical presence in a state at a competitive

51 386 U.S. 753, 754-55 (1967).

52 Jd. at 758.

53 Id.

54 See 504 U.S. 298 (1992).

55 Id. at 307-08.

56 Jd. at 317-18.

57 Id. at 311.

58 See South Dakota v. Wayfair, 585 U.S. , No. 17-494, slip op.at 22 (2018).

59 Id. at 10-12. The Court, citing Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476
(1985), concluded that it is “settled law that a business need not have a physical presence in
a State to satisfy the demands of due process.” See Wayfair, slip op. at 11.

60 See Wayfair slip op. at 12 (noting that the purpose of the Commerce Clause was to
prevent states from engaging in economic discrimination and not to “permit the Judiciary to
create market distortions.” Id.

15
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disadvantage relative to remote sellers.¢! Third, the Wayfair Court viewed
the physical presence rule, in contrast with modern Commerce Clause
jurisprudence, as overly formalistic.62 More broadly, the majority opinion
criticized the Quill rule as ignoring the realities of modern e-commerce
wherein a retailer may have “substantial virtual connections” to a state
without having a physical presence.® The Court also maintained that the
physical presence rule undermined public confidence in the tax system
and in the “Court’s Commerce Clause decisions” by providing online
retailers an arbitrary advantage over competitors who collect state sales
tax.64 While acknowledging that caution is needed when reconsidering
past precedent, the Wayfair Court concluded that the doctrine of stare
decisis could “no longer support” Bellas Hess and Quill, as the Court
“should be vigilant in correcting” an error that prevents the states from
“exercising their lawful sovereign powers in our federal system.”65 In
particular, Justice Kennedy noted that the financial impact of the Quill
rule had increased with the prevalence of the Internet, and in recent years,
denied states already facing revenue shortages the ability to collect taxes
on more than a half a trillion dollars in sales.®¢ Ultimately, the Wayfair
Court concluded that the physical presence rule of Quill was “unsound and
incorrect,” overruling both Bellas Hess and Quill.®

16

61 Jd. at 12—-13.

62 Jd. at 14-15.

63 Id. at 15.

64 Jd. at 16-17.

65 Id. at 17. In so concluding, the Wayfair Court responded to several arguments as to
why stare decisis counseled toward maintaining the Quill rule. First, Justice Kennedy, while
recognizing that Congress has the authority to change the physical presence rule, noted that
“Congress cannot change the constitutional default rule,” and that it is improper “to ask
Congress to address a false constitutional premise of this Court’s own creation.” Id. at 18.
The Wayfair Court also rejected the argument that the physical presence rule was either
easy to apply or had engendered legitimate reliance interests, noting that “[a]ttempts to
apply the physical presence rule to online retail sales are proving unworkable” as states are
“already confronting the complexities of defining physical presence in the Cyber Age.” Id. at
19. As a result, the Court viewed the “arguments for reliance based on [the physical presence
rule’s] clarity” to be “misplaced.” Id. at 19-20. Likewise, Justice Kennedy rejected the
argument that any reliance interests in the Quill rule were legitimate considerations, as the
tax distortion created by Quill largely resulted from consumers “regularly fail[ing] to comply
with lawful use taxes.” Id. at 20. Finally, the Wayfair Court, while noting the potential
burdens of invalidating the physical presence rule for small businesses that may need to
comply with thousands of state and local tax laws, observed that the development of modern
software, coupled with legislative and judicial responses, could alleviate undue burdens on
commerce. Id. at 21.

66 Id. at 19.

67 Id. at 22. Having overruled those two decisions, the Court concluded that the South
Dakota law at issue, which required remote retailers delivering more than $100,000 of goods
or services into South Dakota or annually engaging in 200 or more separate transactions in
the state to collect and remit sales taxes, satisfied the substantial nexus requirement of
Complete Auto. Id. at 23. The Court remanded the case for further consideration of whether
the law otherwise complied with the Commerce Clause. Id. at 23—-24.
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Outside of the anomalies of Bellas Hess and Quill, as the Court in
Wayfair noted, the substantial nexus inquiry has tended to reject formal
rules in favor of a more flexible inquiry. 68

Apportionment.—

[P. 254, in first paragraph, delete sentence starting “Generally speaking
...” and substitute with:]

Generally speaking, this factor has been seen as both a Commerce Clause
and a due process requisite, ¢ although, as one recent Court decision notes,
some tax measures that are permissible under the Due Process Clause
nonetheless could run afoul of the Commerce Clause.?

[P. 255, , after n.1065, at end of second paragraph, add:]

Similarly, the Court held that Maryland’s personal income tax scheme—
which taxed Maryland residents on their worldwide income and
nonresidents on income earned in the state and did not offer Maryland
residents a full credit for income taxes they paid to other states—*“fails the
internal consistency test.”’! The Court did so because, if every state
adopted the same approach, taxpayers who “earn[] income interstate”
would be taxed twice on a portion of that income, while those who earned
income solely within their state of residence would be taxed only once.?2

68 See id. at 14.

69 See Allied-Signal, Inc. v. Dir., Div. of Tax., 504 U.S. 768 (1992); Tyler Pipe Indus. v.
Dep’t of Revenue, 483 U.S. 232, 251 (1987); Container Corp. of Am. v. Franchise Tax Bd., 463
U.S. 159 (1983); F. W. Woolworth Co. v. N.M. Tax. & Revenue Dep’t, 458 U.S. 354 (1982);
ASARCO, Inc. v. Id. State Tax Comm’n, 458 U.S. 307 (1982); Exxon Corp. v. Wis. Dep’t of
Revenue, 447 U.S. 207 (1980); Mobil Oil Corp. v. Comm’r of Taxes, 445 U.S. 425 (1980);
Moorman Mfg. Co. v. Bair, 437 U.S. 267 (1978). Cf. Am. Trucking Ass’ns Inc. v. Scheiner, 483
U.S. 266 (1987).

70 Comptroller of the Treasury of Md. v. Wynne, 575 U.S. ___, No. 13-485, slip op. at 13
(2015) (“The Due Process Clause allows a State to tax ‘all the income of its residents, even
income earned outside the taxing jurisdiction.” But ‘while a State may, consistent with the
Due Process Clause, have the authority to tax a particular taxpayer, imposition of the tax
may nonetheless violate the Commerce Clause.”) (internal citations omitted). The challenge
in Wynne was brought by Maryland residents, whose worldwide income three dissenting
Justices would have seen as subject to Maryland taxation based on their domicile in the
state, even though it resulted in the double taxation of income earned in other states. Id. at
2 (Ginsburg, J., dissenting) (“For at least a century, ‘domicile’ has been recognized as a secure
ground for taxation of residents’ worldwide income.”). However, the majority took a different
view, holding that Maryland’s taxing scheme was unconstitutional under the dormant
Commerce Clause because it did not provide a full credit for taxes paid to other states on
income earned from interstate activities. Id. at 21-25 (majority opinion).

71 Comptroller of the Treasury of Md. v. Wynne, 575 U.S. ___, No. 13-485, slip op. at 22
(2015). The Court in Wynne expressly declined to distinguish between taxes on gross receipts
and taxes on net income or between taxes on individuals and taxes on corporations. Id. at 7,
9. The Court also noted that Maryland could “cure the problem with its current system” by
granting a full credit for taxes paid to other states, but the Court did “not foreclose the
possibility” that Maryland could comply with the Commerce Clause in some other way. Id.
at 25.

72 Id. at 22-23.
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Discrimination.—
[P. 257, after n.1074, add:]

The Court reached the same conclusion as to Maryland’s personal income
tax scheme, previously noted, which taxed Maryland residents on their
worldwide income and nonresidents on income earned in the state and did
not offer Maryland residents a full credit for income taxes they paid to
other states, finding the scheme “inherently discriminatory.”73

[P. 257, before sentence starting “Expanding, although neither
unexpectedly nor exceptionally . ..” add new paragraph break.]

Regulation.—

[P. 259, after sentence ending “. . . then no balancing is required.” add
new footnote:]

See, e.g., Tenn. Wine and Spirits Retailers Ass'n v. Thomas, 588 U.S. ____, No. 18-96, slip op.
at 10 (2019) (“[I]f a state law discriminates against out-of-state goods or nonresident
economic actors, the law can be sustained only on a showing that it is narrowly tailored to
‘advanc(e] a legitimate local purpose.” (quoting Dep’t of Revenue of Ky. v. Davis, 553 U.S.
328, 338 (2008))).

CONCURRENT FEDERAL AND STATE JURISDICTION
The General Issue: Preemption
Preemption Standards.—

[P.272,in n.1148, delete sentence starting “Recourse to legislative history
as one means of ascertaining . ..” and substitute with:]

Conversely, a state’s intentions with regard to its own law “is relevant only as it may relate
to ‘the scope of the state law that Congress understood would survive” the preemptive effect
of federal law or “the nature of the effect of state law on” on the subject matter Congress is
regulating. Gobeille v. Liberty Mut. Ins. Co., 577 U.S. ___, No. 14-181, slip op. at 11 (2016)
(internal quotations omitted).

[P. 273, after “. .. theoretically turn on statutory construction,” add new
footnote:]

See, e.g., Va. Uranium, Inc. v. Warren, 587 U.S. ____, No. 16-1275, slip op. at 4 (2019)
(plurality opinion) (stating that the Court will approach the question of preemption “much
as [it] would any other [question] about statutory meaning, looking to the text and context
of the law in question and guided by the traditional tools of statutory interpretation”); see

73 Comptroller of the Treasury of Md. v. Wynne, 575 U.S. ___, No. 13-485, slip op. at 23
(2015) (“[Thhe internal consistency test reveals what the undisputed economic analysis
shows: Maryland’s tax scheme is inherently discriminatory and operates as a tariff.”). In so
doing, the Court noted that Maryland could “cure the problem with its current system” by
granting a full credit for taxes paid to other states, but it did “not foreclose the possibility”
that Maryland could comply with the Commerce Clause in some other way. Id. at 25.

18
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also id. at 8 (Ginsburg, J., concurring) (looking to statutory text, context, and history to
determine whether a federal statute preempted a state law).

The Standards Applied.—

[P. 274, after n.1155, in second sentence of paragraph starting “Express
Preemption . . . ” delete period immediately after “ . . . relatively
interpretation free.” and add new sentence: ]

and the Court has recognized that certain statutory language can guide
the interpretation.74

[P. 275, after sentence starting “But, more often than not, express
preemptive language may be ambiguous....” add new footnote:]

See, e.g., Kansas v. Garcia, 140 S. Ct. 791, 800, 802 (2020) (referring to an Immigration
Reform and Control Act of 1986 provision generally prohibiting use of “any information
contained in” an I-9 form (used for verifying work authorization) as “far more than a
preemption provision” because “unlike a typical preemption provision, it applie[d] not just to
the States but also to the Federal Government and all private actors” (quoting 8 U.S.C.
§ 1324a(b)(5))). But see id. at 799, 803—04 (holding that § 1324a(b)(5) did not expressly
preempt state prosecutions of non-U.S. citizens under state identify-theft and false-
information statutes for using on a tax-withholding form the same false Social Security
numbers as used on an I-9 form).

74 For example, in Coventry Health Care of Missouri, Inc. v. Nevils, the Court noted that
it has “repeatedly recognized’ that the phrase ‘relate to’ in a preemption clause ‘express[es]
a broad pre-emptive purpose.” Congress characteristically employs the phrase to reach any
subject that has ‘a connection with, or reference to,” the topics the statute enumerates.” 581
U.S. __, No. 16-149, slip op. at 7 (2017) (quoting Morales v. Trans World Airlines, Inc., 504
U.S. 374, 383-84 (1992)) (internal citation omitted). Coventry Health Care involved an
express preemption provision of the Federal Employees Health Benefits Act of 1959
(FEHBA) under which any terms of contracts with private carriers for federal employees’
health insurance that “relate to the nature, provision, or extent of coverage or benefits
(including payments with respect to benefits) . . . supersede and preempt any State or local
law . .. which relates to health insurance or plans.” Id. at 1 (quoting 5 U.S.C. § 8902(m)(1))
(internal quotation marks omitted; emphasis added). A federal employee brought an action
alleging violations of a Missouri consumer-protection law against a private carrier that
asserted a lien against the employee’s personal injury settlement under the subrogation and
reimbursement terms of a health insurance contract. While there was no dispute that the
Missouri law “relates to health insurance,” the Court examined whether the contractual
subrogation and reimbursement terms “relate to . . . payments with respect to benefits.” Id.
at 2. Based on the statutory language, including “Congress’ use of the expansive phrase
‘relate to,” the Court held that such contractual provisions do “relate to . . . payments with
respect to benefits’ because subrogation and reimbursement rights yield just such payments.
When a carrier exercises its right to either reimbursement or subrogation, it receives from
either the beneficiary or a third party ‘payment’ respecting the benefits the carrier had
previously paid.” Id. at 6-7. The Court also rejected the respondent’s argument that allowing
a contract to preempt state law violated the Supremacy Clause, which by its terms provides
preemptive effect to the “laws of the United States.” Id. at 9. The Court held “that the regime
Congress enacted is compatible with the Supremacy Clause,” id. at 1-2, because, like “[m]any
other federal statutes,” FEHBA provides that certain contract terms have preemptive force
only to the extent that the contract “fall[s] within the statute’s preemptive scope.” Id. at 9.
In this way, the Court concluded that the “statute, not a contract, strips state law of its force.”
Id. For a discussion of preemption in the context of the Supremacy Clause, see infra Article
VI: Clause 2.

19



ARTICLE I—LEGISLATIVE DEPARTMENT

[P.275,n.1157, delete “Morales v. TWA, 504 U.S. 374 (1992)” and substitute

with:]

Morales, 504 U.S. 374.

[P. 275, at end of n.1157, delete “.” and substitute with:]

Nw., Inc. v. Ginsberg, 572 U.S. 273 (2014) (holding that the Airline Deregulation Act’s
preemption provision applied to state common law claims, including an airline customer’s
claim for breach of the implied covenant of good faith and fair dealing). But see Dan’s City
Used Cars, Inc. v. Pelkey, 569 U.S. 251, 254 (2013) (provision of Federal Aviation
Administration Authorization Act of 1994 preempting state law “related to a price, route, or
service of any motor carrier . . . with respect to the transportation of property” held not to
preempt state laws on the disposal of towed vehicles by towing companies (alteration in
original)).

[P. 275, delete n.1159 and substitute with:]

563 U.S. 582 (2011). The Whiting majority notably began its analysis of whether the
challenged Arizona statute was preempted by federal law with a statement that “[w]hen a
federal law contains an express preemption clause, we ‘focus on the plain wording of the
clause, which necessarily contains the best evidence of Congress’ preemptive intent.” Id. at
594. Subsequently, in writing for the majority in Commonwealth of Puerto Rico v. Franklin
California Tax-Free Trust, Justice Thomas cited this language from Whiting in support of
the proposition that no presumption against preemption is to be applied when a
congressional enactment includes an express preemption clause. See 579 U.S. , No. 15-
233, slip op. at 9 (2016) (declining to apply a presumption against preemption in finding that
the federal Bankruptcy Code preempts a Puerto Rico bankruptcy law).

[P. 275, in last sentence of first full paragraph, delete second period
immediately preceding n.1160]

[P. 275, delete n.1160 and substitute with:]

Whiting, 563 U.S. at 612 (Breyer, J., dissenting); id. at 631 (Sotomayor, J., dissenting).

[P. 277, delete n.1167 and substitute with:]

20

Gobeille v. Liberty Mut. Ins. Co., 577 U.S. __, No. 14-181, slip op. at 9 (2016) (holding that
ERISA—with its extensive reporting, disclosure, and recordkeeping requirements that are
“central to, and an essential part of,” its uniform plan administration system—preempted a
Vermont law requiring certain entities, including health insurers, to report health care
related information to a state agency); Aetna Health, Inc. v. Davila, 542 U.S. 200 (2004) (suit
brought against HMO under state health care liability act for failure to exercise ordinary
care when denying benefits is preempted); Boggs v. Boggs, 520 U.S. 833 (1997) (decided not
on the basis of the express preemption language but instead by implied preemption analysis);
De Buono v. NYSA-ILA Med. & Clinical Servs. Fund, 520 U.S. 806 (1997); Cal. Div. of Labor
Standards Enft v. Dillingham Constr., N.A., 519 U.S. 316 (1997); N.Y. State Conf. of Blue
Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U.S. 645 (1995) (no preemption of statute
that required hospitals to collect surcharges from patients covered by a commercial insurer
but not from patients covered by Blue Cross/Blue Shield plan); John Hancock Mut. Life Ins.
Co. v. Harris Trust & Sav. Bank, 510 U.S. 86 (1993) (ERISA’s fiduciary standards, not
conflicting state insurance laws, apply to insurance company’s handling of general account
assets derived from participating group annuity contract); District of Columbia v. Greater
Wash. Bd. of Trade, 506 U.S. 125 (1992) (law requiring employers to provide health insurance
coverage, equivalent to existing coverage, for workers receiving workers’ compensation
benefits); Ingersoll-Rand Co. v. McClendon, 498 U.S. 133 (1990) (ERISA preempts state
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common-law claim of wrongful discharge to prevent employee attaining benefits under plan
covered by ERISA); FMC Corp. v. Holliday, 498 U.S. 52 (1990) (provision of state motor-
vehicle financial-responsibility law barring subrogation and reimbursement from claimant’s
tort recovery for benefits received from a self-insured healthcare plan preempted by ERISA);
Fort Halifax Packing Co. v. Coyne, 482 U.S. 1 (1987) (state law requiring employers to
provide a one-time severance payment to employees in the event of a plant closing held not
preempted by 5—4 vote); Metro. Life Ins. Co. v. Massachusetts, 471 U.S. 724 (1985) (state law
mandating that certain minimum mental-health-care benefits be provided to those insured
under general health-insurance policy or employee health-care plan is a law “which regulates
insurance” and is not preempted); Shaw v. Delta Air Lines, 463 U.S. 85 (1983) (state law
forbidding discrimination in employee benefit plans on the basis of pregnancy not preempted,
because of another saving provision in ERISA, and provision requiring employers to pay sick-
leave benefits to employees unable to work because of pregnancy not preempted under
construction of coverage sections, but both laws “relate to” employee benefit plans); Alessi v.
Raybestos-Manhattan, Inc., 451 U.S. 504 (1981) (state law prohibiting plans from reducing
benefits by amount of workers’ compensation awards “relates to” employee benefit plan and
is preempted).

[P. 280, after n.1177, add new paragraph:]

In Virginia Uranium, Inc., v. Warren, the Supreme Court
considered whether a disputed statutory provision was a preemption
clause at all.” A clause in the Atomic Energy Act provided that nothing
in the relevant section should be construed to affect state authority “to
regulate activities for purposes other than protection against radiation
hazards.”76 A litigant argued this provision displaced “any state law . . . if
that law was enacted for the purpose of protecting the public against
‘radiation hazards.”?” Justice Gorsuch disagreed, writing for three
members of the Court, instead describing this provision as “a non-
preemption clause.”’8 He said that this statute meant “only state laws that
seek to regulate the activities discussed” in that section should be “be
scrutinized to ensure their purposes aim at something other than
regulating nuclear safety.”” Three concurring Justices agreed that the
effect of this provision was relatively limited, reading the law to address
only those “activities” that were already regulated under the statute.80

Field Preemption.

[P. 281, n.1185, after “See”, add:]

Kansas v. Garcia, 140 S. Ct. 791, 804 (2020) (holding that a federal immigration statute
regulating the use of information “contained in” I-9 forms for verifying work authorization
did not implicitly preempt state prosecutions for using false information on state tax-
withholding forms, reasoning that submitting “taxwithholding forms is fundamentally
unrelated to the federal employment verification system because . . . those forms serve
entirely different functions”);

75 587 U.S. , No. 16-1275, slip op. at 6 (2019).

76 Id. at 5 (quoting 42 U.S.C. § 2021(k)) (internal quotation mark omitted).
" ]d. at 6.

8 Id.

7 [d.

80 Id. at 7 (Ginsburg, J., concurring).
21
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[P. 282, n. 1186, after “See also ...”, add:]

Va. Uranium, Inc. v. Warren, 587 U.S. , No. 16-1275, slip op. at 1 (2019 (plurality
opinion) (holding that the Atomic Energy Act does not preempt “a state law banning uranium
mining”); id. at 1 (Ginsburg, J., concurring) (same);

[P. 282, after paragraph ending “leave no room for state or local
regulation.” add new paragraph:]

The Court has, however, recognized that when a federal statute
preempts a narrow field, leaving states to regulate outside of that field,
state laws whose “target” is beyond the field of federal regulation are not
necessarily displaced by field preemption principles,8! and such state laws
may “incidentally” affect the preempted field.82 In Oneok v. Learjet, gas
pipeline companies and the federal government asserted that state
antitrust claims against the pipeline companies for alleged manipulation
of certain indices used in setting natural gas prices were field preempted
because the Natural Gas Act (NGA) regulates wholesale prices of natural
gas.83 The Court disagreed. In so doing, the Court noted that the alleged
manipulation of the price indices also affected retail prices, the regulation
of which is left to the states by the NGA.8¢ Because the Court viewed
Congress as having struck a “careful balance” between federal and state
regulation when enacting the NGA, it took the view that,8 “where (as
here) a state law can be applied” both to sales regulated by the federal
government and to other sales, “we must proceed cautiously, finding pre-
emption only where detailed examination convinces us that a matter falls
within the pre-empted field as defined by our precedents.”8¢ The Court
found no such preemption here, in part because the “target at which the
state law aims” was practices affecting retail prices, something which the
Court viewed as “firmly on the States’ side of th[e] dividing line.”87 The
Court also noted that the “broad applicability” of state antitrust laws
supported a finding of no preemption here, as does the states’ historic
role in providing common law and statutory remedies against monopolies
and unfair business practices.?® However, while declining to find field
preemption, the Court left open the possibility of conflict preemption,
which had not been raised by the parties.

22

81 Oneok, Inc. v. Learjet, Inc., 575 U.S. ___, No. 13-271, slip op. at 10-12 (2015).

82 Cf. Hughes v. Talen Energy Mktg., LLC, 578 U.S. ___, No. 14-614, slip op. at 12-13
(2016) (holding that while “States . . . may regulate within the domain Congress assigned to
them even when their laws incidentally affect areas” within the federal regulatory field,
“States may not seek to achieve ends, however legitimate, through regulatory means that
intrude on” the federal government’s authority over the field in question) (citing to Oneok,
Inc., slip op. at 11).

83 See Oneok, Inc., slip op. at 3, 10.

84 Id. at 3.

85 Id. at 13.

86 Id. at 10.

87 Id. at 11.

88 Id. at 13.

89 Jd. at 14.

9 Jd. at 15-16.
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Conflict Preemption.

[P. 283, delete n.1193 and substitute with:]

For similar examples of conflict preemption, see Wos v. EMA, 568 U.S. 627 (2013) (holding
that a North Carolina statute allowing the state to collect up to one-third of the amount of a
tort settlement as reimbursement for state-paid medical expenses under Medicaid conflicted
with anti-lien provisions of the federal Medicaid statute where the settlement designated an
amount less than one-third as the medical expenses award). See also Doctor’s Assocs., Inc. v.
Casarotto, 517 U.S. 681 (1996) (federal arbitration law preempts state statute that
conditioned enforceability of arbitration clause on compliance with special notice
requirement); Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265 (1995) (federal arbitration
law preempts state law invalidating predispute arbitration agreements that were not
entered into in contemplation of substantial interstate activity).

[P. 284, before first full paragraph, add new paragraph:]

The Court reached a similar result in Mutual Pharmaceutical Co.
v. Bartlett.9! There, the Court again faced the question of whether FDA
labeling requirements preempted state tort law in a case involving sales
by a generic drug manufacturer. The lower court had held that it was not
impossible for the manufacturer to comply with both the FDA’s labeling
requirements and state law that required stronger warnings regarding the
drug’s safety because the manufacturer could simply stop selling the drug.
The Supreme Court rejected the “stop-selling rationale” because it “would
render impossibility pre-emption a dead letter and work a revolution in
... pre-emption case law.”92

[P. 284, in first sentence of first full paragraph, after “Pliva, Inc. v.
Mensing” add:]

and Mutual Pharmaceutical Co. v. Bartlett

[P. 284, delete n.1199 and substitute with new footnote at end of sentence
after period:]

Wyeth v. Levine, 555 U.S. 555, 581 (2009); see also Merck Sharp & Dohme Corp. v. Albrecht,
587 U.S. , No. 17-290, slip op. at 9 (2019) (explaining that pursuant to the standard
announced in Wyeth, “state law failure-to-warn claims are pre-empted” by federal law “when
there is ‘clear evidence’ that the FDA would not have approved the warning that state law
requires,” and holding that impossibility preemption based on clear evidence is a question of
law for a judge, not a jury, to decide).

[P. 285, delete n.1202 and substitute with:]

See generally Hines v. Davidowitz, 312 U.S. 52, 67 (1941); see also Hillman v. Maretta, 569
U.S. 483, 494-97 (2013) (holding that a federal statute establishing a life insurance program
for federal employees and allowing the insured to name a beneficiary, preempted a state law
providing a cause of action for persons not designated as the beneficiary under such federal
contracts, because the state law “interfere[d] with Congress’ scheme”); Arizona v. United
States, 567 U.S. 387, 403—-07 (2012) (holding that a provision of Arizona law making it a

91 570 U.S. 472 (20183).
92 Id. at 475.
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crime for ““an unauthorized alien to knowingly apply for work™ in Arizona was preempted
because it “would interfere with the careful balance struck by Congress with respect to
unauthorized employment of aliens” in the Immigration Reform and Control Act of 1986
(IRCA)). But see Kansas v. Garcia, 140 S. Ct. 791, 806 (2020) (distinguishing Arizona because
in “enacting IRCA, Congress did not decide that an unauthorized alien who uses a false
identity on tax-withholding forms should not face criminal prosecution,” and, in fact, “federal
law makes it a crime to use fraudulent information on a W-4” withholding form).

COMMERCE WITH INDIAN TRIBES
[P. 295, after n.1255, add new sentence:]

Further, the Court has clarified that “States have no authority to reduce
federal reservations lying within their borders.”93

[P. 298, before n.1277, delete ellipsis and substitute with closing period.]

[P. 299, n.1278, delete period at end of second sentence and substitute
with:]

; Nebraska v. Parker, 577 U.S. ___, No. 14-1406, slip op. at 5-6 (2016) (noting that “only
Congress can divest a reservation of its land and diminish its boundaries,” but finding that
the statute in question did not clearly indicate Congress’s intent to effect such a
diminishment of the Omaha reservation); McGirt v. Oklahoma, 140 S. Ct. 2452, 2463 (2020)
(stating that to disestablish a reservation, Congress must “clearly express its intent to do
s0”). In McGirt, the Court held that Congress had not expressed a sufficiently clear intent to
disestablish the Creek Reservation, concluding that the reservation survived allotment and
other intrusions “on the Creek’s promised right to self-governance.” Id. at 2464.

Clause 4. Naturalization and Bankruptcies
ALIENS

[P. 313, at end of n.1363, add:]

Cf. Trump v. Hawaii, 585 U.S. , No. 17-965, slip op. at 25 (2018) (assuming without
deciding that statutory claims are reviewable and declining to rule on whether “doctrine of
consular nonreviewability” rendered claims nonjusticiable).

POSTAL POWER
Clause 7. Post Office
Power To Prevent Harmful Use of the Postal Facilities

[P. 326, delete sentence starting “Pointing out that it is...” and substitute
with:]

Noting that supplying postal facilities “is by no means an indispensable
adjunct to a civil government,” the Court held that the “legislative body in

93 McGirt v. Oklahoma, 140 S. Ct. 2452, 2462 (2020) (emphasis added).
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thus establishing a postal service may annex such conditions . . . as it
chooses.”%

Clause 8. Copyrights and Patents
COPYRIGHTS AND PATENTS
Patentable Discoveries

[P. 333, after sentence ending “. . . must fall within the constitutional
standard.” and before sentence starting “Underlying the constitutional
tests...” add new paragraph break.]

[P. 333, after sentence ending “. .. in encouraging invention by rewarding
creative persons for their innovations.” and before sentence starting “By
declaring . ..” add new footnote:]

As to the nature of the reward to patentees, longstanding case law had defined a patent as
the personal property of its holder, similar to title to land. See, e.g., Horne v. Dep’t of Agric.,
No. 14-275, 576 U.S. __, slip op. at 6 (2015) (“Nothing in this history [of the Takings Clause]
suggests that personal property was any less protected against physical appropriation than
real property. . . . ‘[A patent] confers upon the patentee an exclusive property in the patented
invention which cannot be appropriated or used by the government itself, without just
compensation, any more than it can appropriate or use without compensation land which
has been patented to a private purchaser.” (quoting James v. Campbell, 104 U.S. 356, 358
(1882))); see also McCormick Harvesting Mach. Co. v. C. Aultman & Co., 169 U.S. 606, 609
(1898) (concluding that a granted patent “become][s] the property of the patentee, and as such
is entitled to the same legal protection as other property”); United States v. Am. Bell Tel.
Co., 128 U.S. 315, 370 (1888) (“The United States, by issuing the patents . . . has taken from
the public rights of immense value, and bestowed them upon the patentee. . . . This has been
taken from the people, from the public, and made the private property of the patentee . . . .”);
Brown v. Duchesne, 60 U.S. 183, 197 (1856) (“[B]y the laws of the United States, the rights
of a party under a patent are his private property . . ..”).

More recently, however, in Oil States Energy Services, LLC v. Greene’s Energy Group, LLC,
584 U.S. ___, No. 16-712, (2018), the Court called into question this precedent regarding the
nature of a patent as private property, at least with respect to certain constitutional claims.
In Oil States, the Court addressed whether inter partes review, a type of patent validity
proceeding conducted by the U.S. Patent and Trademark Office (PTO), violates Article III or
the Seventh Amendment of the Constitution. Id. at 1. In ruling that such proceedings do not
violate either constitutional provision, the Court held that “[ilnter partes review falls
squarely within the public-rights doctrine,” reasoning “that the decision to grant a patent is
a matter involving public rights—specifically, the grant of a public franchise.” Id. at 6-7.
Further, in addressing the precedent suggesting otherwise, the Court stated that these
“cases d[id] not contradict [its] conclusion” because “[p]atents convey only a specific form of
property right—a public franchise.” Id. at 10. The Court, however, was careful to “emphasize
the narrowness of [its] holding.” Id. at 16. First, the Court specified that it ruled only on the
constitutionality of inter partes review, and not “whether other patent matters, such as
infringement actions, can be heard in a non-Article III forum.” Id. Second, the Court
indicated that its holdings were limited to “the precise constitutional challenges that Oil
States raised,” and therefore did not foreclose constitutional arguments related to “the
retroactive application of inter partes review” or a possible “due process challenge.” Id. at
16-17. Third, the Court noted that “our decision should not be misconstrued as suggesting

94 Public Clearing House, 194 U.S. at 506.
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that patents are not property for purposes of the Due Process Clause or the Takings Clause.”
Id. at 17.

[P. 334, delete heading “Procedure in Issuing Patents” and entire
paragraph starting “The standard of patentability . ..” and ending “. ..
thus marking somewhat amorphous the central responsibility.”]

Clause 18. Necessary and Proper Clause

NECESSARY AND PROPER CLAUSE

Definition of Punishment and Crimes

[P. 379, after last complete sentence, add new footnote:]

In United States v. Kebodeaux, 570 U.S. 387 (2013), the Court concluded that a sex offender,
convicted by the Air Force in a special court-martial, had, upon his release, been subject to
state sex offender registration laws, violation of which was prohibited under the Jacob
Wetterling Crimes Against Children and Sexually Violent Offender Registration Act, Pub.
L. No. 103-322, 108 Stat. 2038, 2038-42 (1994). Kebodeaux was later convicted of failing to
register under the “very similar” provisions of the Sex Offender Registration and Notification
Act (SORNA), Pub. L. No. 109-248, Title I, 120 Stat. 587, 590 (2006) (codified in scattered
sections of 42 U.S.C.), which had superseded the Jacob Wetterling Act. The Court held
Congress was well within its authority under the Necessary and Proper Clause to have
modified the Jacob Wetterling Act’s registration requirements, and Kebodeaux was properly
subject to SORNA requirements, even if they were enacted after his release. Kebodeaux, 570
U.S. 398-99.

Courts and Judicial Proceedings

[P. 382, delete n.1848 and substitute with:]

See Jinks v. Richland County, 538 U.S. 456, 464-65 (2003); see also Artis v. District of
Columbia, 583 U.S. ___, No. 16-460, slip op. at 17-18 (2018) (holding that interpreting a
federal law to suspend a state statute of limitations both while a state law claim is pending
in federal court and for 30 days postdismissal does not “present[] a serious constitutional
problem”).

Section 9. Powers Denied to Congress

Clause 2. Habeas Corpus Suspension

IN GENERAL

[P. 385, after sentence ending “. . . have been strongest.” delete extra
space before n.1877 and add new paragraph:]

Building on its statement concerning the “minimum” reach of the
Suspension Clause, the Court, in Department of Homeland Security v.
Thuraissigiam, explored what the habeas writ protected, as it existed in
1789.9 Thuraissigiam involved a Suspension Clause challenge to a
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provision in ITRIRA limiting when an asylum seeker could seek habeas
review to challenge a removal decision and stay in the United States.%
Proceeding on the assumption that the Suspension Clause only prohibited
limitations on the common-law habeas writ,?7 the Court concluded that
the writ at the time of the founding “simply provided a means of contesting
the lawfulness of restraint and securing release.”% The asylum seeker in
Thuraissigiam did not ask to be released from United States custody, but
instead sought vacatur of his removal order and a new opportunity to
apply for asylum, which if granted would enable him to remain in the
United States.? The Court concluded that such relief fell outside the scope
of the common-law habeas writ.190 As a consequence, the Court held that,
at least with respect to the relief sought by the respondent, Congress did
not violate the Suspension Clause by limiting habeas relief for asylum
seekers in IIRIRA.101

9% In relevant part, IIRIRA limited the review that an alien in expedited removal
proceedings could obtain through a habeas petition by allowing habeas review of three
matters: (1) whether the petitioner was an alien; (2) whether the petitioner was “ordered
removed”; and (3) whether the petitioner had already been granted entry as a lawful
permanent resident, refugee, or asylee. See 8 U.S.C. § 1252(e)(2)(A)—(C). The asylum seeker
in Thuraissigiam challenged these jurisdictional limits, arguing they precluded review of a
determination that he lacked a credible fear of persecution in his home country, of which an
affirmative finding would enable him to enter the United States. Thuraissigiam, 140 S. Ct.
at 1966—-68.

97 The respondent in Thuraissigiam stated “there is no reason” for the Court to consider
anything beyond whether the writ of habeas corpus, as it existed in 1789, encompassed the
relief sought. Thuraissigiam, 140 S. Ct. at 1969 & n.12.

98 Id. at 1969 (discussing the views of William Blackstone and Justice Joseph Story,
among others).

99 Jd. at 1969-71.

100 Tn so concluding, the Court rejected the argument that three bodies of case law—(1)
“British and American cases decided prior to or around the time of the adoption of the
Constitution;” (2) decisions from the Court during the so-called “finality era” from the late
19th to the mid-20th Century; and (3) two more recent cases—suggested that the Suspension
Clause “guarantees a broader habeas right” than the right to contest the lawfulness of
restraint and seek release. Id. at 1971-82. With regard to the early British and American
cases, the Thuraissigiam Court viewed those cases to suggest that the habeas writ could only
be used to secure a “simple release” from government custody. Id. at 1971-76. With respect
to the finality-era case law, the Court viewed those cases, including Nishimura Ekiu v.
United States, 142 U.S. 651 (1892), as simply interpreting the scope of the then-existing
habeas statute and not what limitations the Suspension Clause imposes on Congress.
Thuraissigiam, 140 S. Ct. at 1976-81. Finally, the Court distinguished two more recent
cases, Boumediene v. Bush, 553 U.S. 723 (2008) and INS v. St. Cyr, 533 U.S. 289 (2001),
holding that the former case did not pertain to immigration and that the latter case involved
using habeas as a vehicle to seek the release of aliens who were in custody pending
deportation proceedings. Thuraissigiam, 140 S. Ct. at 1981-82.

101 Thuraissigiam, 140 S. Ct. at 1963—64.
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Clause 7. Public Money Appropriations
APPROPRIATIONS

[P. 398, n.1972, delete “Knote v. United States, 95 U.S. 149, 154 (1877)” and
substitute with:]

see also Knote v. United States, 95 U.S. 149, 154 (1877) (“Moneys once in the treasury can
only be withdrawn by an appropriation by law.”); Me. Cmty. Health Options v. United States,
140 S. Ct. 1308, 1321 (2020) (stating that the Appropriations Clause does not “address|]
whether Congress itself can create or incur an obligation directly by statute,” but rather
“constrain[s] how federal employees and officers may make or authorize payments without
appropriations”).

PAYMENT OF CLAIMS
[P. 399, after n.1978, add new sentence:]

Where, however, Congress creates an “uncapped” obligation to pay
particular entities through a statute that is not subject to the availability
of appropriations, failure to later appropriate sufficient sums to meet that
obligation may not relieve the government of its liability to those entities
for the unfulfilled amounts. 102

Section 10. Powers Denied to the States

Clause 1. Treaties, Coining Money, Etc.

Ex Post Facto Laws

Changes in Punishment.—

[P. 406, after n.2023, add new sentence:]
The Court adopted similar reasoning regarding changes in the U.S.
Sentencing Guidelines: even though the Guidelines are advisory only, an
increase in the applicable sentencing range is ex post facto if applied to a

previously committed crime because of a significant risk of a lengthier
sentence being imposed.103

102 Me. Cmty. Health Options v. United States, 140 S. Ct. 1308, 1323-24, 1331 (2020).
103 Peugh v. United States, 569 U.S. 530 (2013).
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Obligation of Contracts
Evaluation of the Clause Today.—
[P. 439, delete sentence starting “More important, the Court...”]

[P. 439, delete paragraph starting “‘[T]he Contract Clause remains. . .”
and substitute with:]

While the Contracts Clause “remains a part of our written
Constitution,”1%4 not every state law affecting preexisting contracts
violates the Constitution.10 Instead, the Court has applied a two-part test
to determine whether a law unconstitutionally impairs a contractual
obligation.1%6 First, the state law must operate as a “substantial
impairment” of a contractual relationship.”107 To determine whether a
substantial impairment has occurred, the Court has considered the extent
to which the law undermines the contractual bargain, interferes with a
party’s reasonable expectations, and prevents the party from safeguarding
or reinstating his rights.108 For instance, in Sveen v. Melin, the Court held
that a Minnesota law automatically revoking upon a couple’s divorce any
life insurance policies designating a spouse to be the beneficiary did “not
substantially impair pre-existing contractual arrangements.”109
Specifically, the Sveen Court held as such because the law in question (1)
was designed to reflect a policyholder’s presumed intent that an ex-spouse
not “benefit from [the policyholder’s] insurance;”110 (2) does not upset the
beneficiary’s expectations, as a divorce court’s resolution of the marital
assets could have upset the beneficiary designation anyways;!!! and (3)
provides a mere default rule that could be reversed “with the stroke of the
pen.”112 In rejecting the Contracts Clause challenge, the Sveen Court
viewed the Minnesota law to be in line with other state laws that imposed
default rules facilitating the orderly disposition of property interests.!13

104 See United States Tr. Co. of N.Y. v. New dJersey, 431 U.S. 1, 16 (1977).

105 See El Paso v. Simmons, 379 U.S. 497, 506-07 (1965).

106 See Sveen v. Melin, 584 U.S. ___, No. 16-1432, slip op. at 7 (2018).

107 See Allied Structural Steel v. Spannaus, 438 U.S. 234, 244 (1978).

108 See Sveen, slip op. at 7.

109 Jd.

110 Jd. at 9.

11 Id. at 9-10.

112 Jd. at 10.

13 See id. at 10-12 (equating Minnesota’s revocation-on-divorce statute to other laws
mandating notifications or filings in order to enforce a contractual right, like state recording
statutes that extinguish contractual interests unless timely recorded at government offices).
In so concluding, the Court rejected the argument that, unlike state recording statutes, the
Minnesota law actually altered the terms of an agreed upon contract. Id. at 13. Specifically,
the Sveen Court found there was “no meaningful distinction” between recording statutes and
the Minnesota law, as “they all make contract benefits contingent on some simple filing,”
which is what is “dispositive” to determine whether there has been a substantial impairment
of a contractual obligation. Id. at 13-14.
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[P. 439, delete paragraph starting “The approach in any event . ..” and
substitute with:]

Second, if substantial impairment has occurred, the Court then
turns to the “means” and “ends” of the legislation to determine if it violates
the Contracts Clause.!4 Specifically, the Court has asked whether the
state law is drawn in an “appropriate” and “reasonable” way to advance “a
significant and legitimate public purpose.”’!!> Applying this standard, in
two cases in the late 1970s, the Court struck down state legislation that
impaired either the government’s own contractual obligations or private
contracts.116

[P. 440, delete sentence starting “Whether these two cases portend . ..”
and substitute with:]

These cases seemed to embody more active judicial review of economic
regulatory activities, in contrast to the deference shown such legislation
under the due process and equal protection clauses.
Clause 3. Tonnage Duties and Interstate Compacts
INTERSTATE COMPACTS
Background of Clause

[P. 447, after sentence ending “. .. upon the just supremacy of the United
States.” add new sentence:]

Accordingly, congressional approval of a compact is needed when the
agreement “might affect injuriously” the interests of other states or when
the compact would infringe on the “rights of the national government.”117

Legal Effect of Interstate Compacts

[P. 449, delete first sentence starting “Whenever, by the agreement of the
states ...” and substitute with:]

Once Congress gives its consent to an interstate compact, the compact,
“like any other federal statute,” becomes the law of the land.118

[P. 449, delete n.2261 and substitute with:]

Texas v. New Mexico, 482 U.S. 124, 128 (1987). In so doing, the Court has noted that “our
role in resolving disputes between sovereign States under our original jurisdiction

14 Id. at 7.

115 See Energy Reserves Grp. v. Kan. Power & Light Co., 459 U.S. 400, 411 (1983).

116 See Allied Structural Steel v. Spannaus, 438 U.S. 234, 244 (1978); United States Tr.
Co. of N.Y. v. New Jersey, 431 U.S. 1, 16 (1977).

117 See Texas v. New Mexico, 583 U.S. ___, No. 141, Orig., slip op. at 4 (2018).

118 See Texas v. New Mexico, 583 U.S. , No. 141, Orig., slip op. at 4 (2018).
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‘significantly differs from the one the Court undertakes in suits between private parties.” ‘In
this singular sphere,” we have observed, ‘the court may regulate and mould the process it
uses in such a manner as in its judgment will best promote the purposes of justice.” Florida
v. Georgia, 585 U.S. ___, No. 142, Orig., slip op. at 10 (2018) (quoting Kansas v. Nebraska,
574 U.S. ___, No. 126, Orig., slip op. at 6 (2015); Kentucky v. Dennison, 65 U.S. (24 How.) 66,
98 (1861)). Thus, the Court clarified that it “must approach interstate disputes ‘in the
untechnical spirit proper for dealing with a quasi-international controversy, remembering
that there is no municipal code governing the matter, and that this court may be called on to
adjust differences that cannot be dealt with by Congress or disposed of by the legislature of
either State alone.” Id. (quoting Virginia v. West Virginia, 220 U.S. 1, 27 (1911) (Holmes,
dJ.)); see also Texas v. New Mexico, 583 U.S. ___, No. 141, Orig., slip op. at 5 (2018) (using the
Court’s “unique authority to mold original actions” to allow the United States to intervene in
a dispute).
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Section 1. The President

Clause 1. Powers and Term of the President

NATURE AND SCOPE OF PRESIDENTIAL POWER

Executive Power: Theory of the Presidential Office

The Youngstown Case.—

[P. 462, delete first sentence starting “The only modern case that has
extensively considered . ..” and substitute with:]

The first case in the post-World War II era to consider extensively the
“inherent” powers of the President, or the issue of what executive powers
are vested by the first section of Article II, was Youngstown Sheet & Tube
Co. v. Sawyer,11® but its multiple opinions did not reflect a uniform
understanding of these matters.

[P. 463, after n.40, add new section:]

The Zivotofsky Case.—The Supreme Court’s decision in Zivotofsky v.
Kerry appears to be the first instance in which the Court held that an act
of Congress unconstitutionally infringed upon a foreign affairs power of
the President.!20 The case concerned a legislative enactment requiring the
Secretary of State to identity a Jerusalem-born U.S. citizen’s place of birth
as “Israel” on his passport if requested by the citizen or his legal
guardian.1?! The State Department had declined to follow this statutory
command, citing longstanding executive policy of declining to recognize
any country’s sovereignty over the city of Jerusalem.1?2 It argued the
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119 343 U.S. 579 (1952).

120 Zivotofsky v. Kerry, 576 U.S. ___, No. 13-628, slip op. (2015). It appears that in every
prior instance where the Supreme Court considered executive action in the field of foreign
affairs that conflicted with the requirements of a federal statute, the Court had ruled the
executive action invalid. See id. at 2 (Roberts, C.d., dissenting) (“For our first 225 years, no
President prevailed when contradicting a statute in the field of foreign affairs.”); Medellin v.
Texas, 552 U.S. 491 (2008) (President could not direct state courts to reconsider cases barred
from further review by state and federal procedural rules in order to implement
requirements flowing from a ratified U.S. treaty that was not self-executing, as legislative
authorization from Congress was required); Hamdan v. Rumsfeld, 548 U.S. 557 (2006)
(military tribunals convened by presidential order did not comply with the Uniform Code of
Military Justice); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952); Little v.
Barreme, 6 U.S. (2 Cr.) 170 (1804) (upholding damage award to owners of U.S. merchant
ship seized during quasi-war with France, when Congress had not authorized such seizures).

121 Foreign Relations Authorization Act, Fiscal Year 2003, Pub. L. No. 107-228, § 214(d),
116 Stat. 1350, 1366 (2002).

122 Zjvotofsky, slip op. at 4. The State Department’s Foreign Affairs Manual generally
provides that in issuing passports to U.S. citizens born abroad, the passport shall identify
the country presently exercising sovereignty over the citizen’s birth location. 7 Foreign
Affairs Manual § 1330 Appendix D (2008). The Manual provides that employees should
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statute impermissibly intruded upon the President’s constitutional
authority over the recognition of foreign nations and their territorial
bounds, and attempted to compel “the President to contradict his
recognition position regarding Jerusalem in official communications with
foreign sovereigns.”123 The Zivotofsky Court evaluated the permissibility
of the State Department’s non-adherence to a statutory command using
the framework established by Justice Jackson’s concurring opinion in
Youngstown, under which executive action taken in contravention of a
legislative enactment will only be sustained if the President’s asserted
power is both “exclusive” and “conclusive” on the matter.12¢ The
Constitution does not specifically identify the recognition of foreign
governments among either Congress’s or the President’s enumerated
powers. But in an opinion that employed multiple modes of constitutional
interpretation, the Court concluded that the Constitution not only
conferred recognition power to the President, but also that this power was
not shared with Congress.

The Court’s analysis of recognition began with an examination of
“the text and structure of the Constitution,” which it construed as
reflecting the Founders’ understanding that the recognition power was
exercised by the President.125 Much of the Court’s discussion of the textual
basis for the recognition power focused on the President’s responsibility
under the Reception Clause to “receive Ambassadors and other public
Ministers.”126 At the time of the founding, the Court reasoned, receiving
ambassadors of a foreign government was tantamount to recognizing the
foreign entity’s sovereign claims, and it was logical to infer “a Clause
directing the President alone to receive ambassadors” as “being
understood to acknowledge his power to recognize other nations.”127 In
addition to the Reception Clause, the Zivotofsky Court identified
additional Article IT provisions as providing support for the inference that
the President retains the recognition power,128 including the President’s
power to “make Treaties” with the advice and consent of the Senate, 129 and
to appoint ambassadors and other ministers and consuls with Senate

“write JERUSALEM as the place of birth in the passport. Do not write Israel, Jordan or
West Bank for a person born within the current municipal borders of Jerusalem.” Id. at
§ 1360 Appendix D.

123 Zivotofsky, slip op. at 7 (quoting Brief from Respondent at 48).

124 Jd. (quoting Youngstown Sheet & Tube Co., 343 U.S. at 637-38 (Jackson, J.,
concurring)).

125 Id. at 8-11.

126 J.S. CONST., art. II, § 3, cl. 4. Zivotofsky, slip op. at 9-10.

127 Zivotofsky, slip op. at 9—10. The Court observed that records of the Constitutional
Convention were largely silent on the recognition power, but that contemporary writings by
prominent international legal scholars identified the act of receiving ambassadors as the
virtual equivalent of recognizing the sovereignty of the sending state. Id. at 9.

128 Justice Thomas, writing separately and concurring in part with the majority’s
judgment, would have located the primary source of the President’s recognition power as the
Vesting Clause. Zivotofsky, slip op. at 1 (Thomas, J., concurring and dissenting in part with
the Court’s judgment). The controlling five-Justice opinion declined to reach the issue of
whether the Vesting Clause provided such support. Zivotofsky, slip op. at 10 (majority
opinion).

129 J.S. CONST., art. I, § 2, cl. 2.
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approval.130 The Zivotofsky Court emphasized “functional considerations”
supporting the Executive’s claims of exclusive authority over
recognition, 3! stating that recognition is a matter on which the United
States must “speak with . . . one voice,”132 and the executive branch is
better suited than Congress to exercise this power for several reasons,
including its “characteristic of unity at all times,” as well as its ability to
engage in “delicate and often secret diplomatic contacts that may lead to
a decision on recognition” and “take the decisive, unequivocal action
necessary to recognize other states at international law.”133 The Court also
concluded that historical practice and prior jurisprudence gave credence
to the President’s unilateral exercise of the recognition power. Here, the
Court acknowledged that the historical record did not provide unequivocal
support for this view, but characterized “the weight” of historical evidence
as reflecting an understanding that the President’s power over recognition
1s exclusive. 134 Although the Executive had consistently claimed unilateral
recognition authority from the Washington Administration onward, and
Congress had generally acquiesced to the President’s exercise of such
authority, there were instances in which Congress also played a role in
matters of recognition. But the Zivotofsky Court observed that in all
earlier instances, congressional action was consistent with, and
deferential to, the President’s recognition policy, and the Court
characterized prior congressional involvement as indicating “no more than
that some Presidents have chosen to cooperate with Congress, not that
Congress itself has exercised the recognition power.”135 The Court also
stated that a “fair reading” of its prior jurisprudence demonstrated a
longstanding understanding of the recognition power as an executive
function, notwithstanding “some isolated statements” in those cases that
might have suggested a congressional role.13¢ Having determined that the
Constitution assigns the President with exclusive authority over
recognition of foreign sovereigns, the Zivotofsky Court ruled that the
statutory directive that the State Department honor passport requests of
Jerusalem-born U.S. citizens to have their birthplace identified as “Israel”

34

130 .

131 Zivotofsky, slip op. at 11.

132 Id. (quoting Am. Ins. Ass’n v. Garamendi, 539 U.S. 396, 424 (2003), and Crosby v.
Nat’l Foreign Trade Council, 530 U.S. 363, 381 (2000)).

138 o,

134 Id. at 20.

135 Jd. The Court observed that in no prior instance had Congress enacted a statute
“contrary to the President’s formal and considered statement concerning recognition.” Id. at
21 (citing Zivotofsky v. Secretary of State, 725 F.3d 197, 203, 221 (D.C. Cir. 2013) (Tatel, J.,
concurring)).

136 See id. at 14. The Court observed that earlier rulings touching on the recognition
power had dealt with the division of power between the judicial and political branches of the
federal government, or between the federal government and the states. Id. at 14-16 (citing
Banco Nacional De Cuba v. Sabbatino, 376 U.S. 398, 410 (1963) (involving the application of
the act of state doctrine to the government of Cuba and stating that “[p]olitical recognition
is exclusively a function of the Executive”); United States v. Pink, 315 U.S. 203 (1942)
(concerning effect of executive agreement involving the recognition of the Soviet Union and
settlement of claims disputes upon state law); United States v. Belmont, 301 U.S. 324 (1937)
(similar to Pink); Williams v. Suffolk Ins. Co., 38 U.S. (13 Pet.) 415 (1839) (ruling that an
executive determination concerning foreign sovereign claims to the Falkland Islands was
conclusive upon the judiciary)).



ARTICLE II—EXECUTIVE DEPARTMENT

was an impermissible intrusion on the President’s recognition authority.
According to the Court, Congress’s authority to regulate the issuance of
passports, though wide in scope, may not be exercised in a manner
intended to compel the Executive “to contradict an earlier recognition
determination in an official document of the Executive Branch” that is
addressed to foreign powers.137

While the Zivotofsky decision establishes that the recognition
power belongs exclusively to the President, its relevance to other foreign
affairs issues remains unclear. The opinion applied a functionalist
approach in assessing the exclusivity of executive power on the issue of
recognition, but did not opine on whether this approach was appropriate
for resolving other inter-branch disputes concerning the allocation of
constitutional authority in the field of foreign affairs. The Zivotofsky Court
also declined to endorse the Executive’s broader claim of exclusive or
preeminent presidential authority over foreign relations, and it appeared
to minimize the reach of some of the Court’s earlier statements in Curtiss-
Wright138 regarding the expansive scope of the President’s foreign affairs
power.139 The Court also repeatedly noted Congress’s ample power to
legislate on foreign affairs, including on matters that precede and follow
from the President’s act of foreign recognition and in ways that could
render recognition a “hollow act.”140 For example, Congress could institute
a trade embargo; declare war upon a foreign government that the
President had recognized, or decline to appropriate funds for an embassy
in that country. While all of these actions could potentially be employed by
the legislative branch to express opposition to executive policy, they would
not impermissibly interfere with the President’s recognition power. 141

137 See id. at 29. The Court approvingly cited its description in Urtetiqui v. D’Arcy, 34
U.S. (9 Pet.) 692 (1835), of a passport as being, “from its nature and object . . . addressed to
foreign powers.” See Zivotofsky, slip op. at 27.

138 See United States v. Curtiss-Wright Export Co., 299 U.S. 304 (1936). For further
discussion of this case, see supra Section 1. The President: Clause 1. Powers and Term of the
President: Executive Power: Theory of the Presidential Office: The Curtiss-Wright Case.

139 The majority opinion observed that Curtiss-Wright had considered the
constitutionality of a congressional delegation of power to the President, and that its
description of the Executive as the sole organ of foreign affairs was not essential to its holding
in the case. See Zivotofsky, slip op. at 18.

140 Jd. at 13.

41 Id. at 13, 27.
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Clauses 2-4. Election
ELECTORAL COLLEGE
Electors as Free Agents

[P. 475, delete sentence starting “But, in Ray v. Blair .. .” and substitute
with:]

But, in Ray v. Blair, the Court clarified that although electors “exercise a
federal function],] . . . they are not federal officers or agents.”142 Instead,
the Constitution provides that they act under state authority.43

[P. 475, after n.92, add new sentence:]

By 1832, almost all states used popular presidential elections, and “[b]y
the early 20th century, citizens in most States voted for the presidential
candidate himself; ballots increasingly did not even list the electors.”144
Instead, parties chose slates of electors, and states then appointed the
electors proposed by the party whose presidential nominee won the
popular vote statewide.145

[P. 475, delete “Electors constitutionally remain free to cast” and
substitute with:]

The Constitution does not prohibit electors from casting
[P. 475, after n.94, add new sentence:]

More recently, the 2016 election saw a historic number of faithless
electors, with seven electors recorded voting for someone other than their
party’s nominee.146

[PP. 475-77, delete four paragraphs starting “The power either of
Congress ...” and ending at n.99, and substitute with:]

To prevent so-called “faithless electors” from departing from the
preferences expressed by voters, today most states require electors to
pledge to support their parties’ nominees.47 In Ray v. Blair, the Supreme
Court rejected a constitutional challenge to a party rule requiring elector
candidates to pledge that they would support the nominees elected in the
primary in the general election.!4® The Court first concluded that

142 343 U.S. 214, 224 (1952).

143 Id. at 224-25.

144 Chiafalo v. Washington, 140 S. Ct. 2316, 2321 (2020).

145 Id

146 See, e.g., Alexander Gouzoules, The “Faithless Elector” and 2016: Constitutional
Uncertainty after the Election of Donald Trump, 28 U. FLA. J.L. & PUB. POL’Y 215, 217 (2017).

147 Chiafalo, 140 S. Ct. at 2321-22.

148 343 U.S. 214, 222, 231 (1952). The party rule was adopted under the authority of an
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excluding electors who refuse to pledge their support for the party’s
nominees was “an exercise of the state’s right to appoint electors in such
manner, subject to possible constitutional limitations, as it may choose.” 149
The Court also concluded that the pledge requirement did not violate the
Twelfth Amendment, rejecting the argument that “the Twelfth
Amendment demands absolute freedom for the elector to vote his own
choice, uninhibited by a pledge.”’50 Noting the longstanding practice
supporting the expectation that electors will support party nominees, the
Court said that “even if such promises of candidates for the electoral
college are legally unenforceable because violative of an assumed
constitutional freedom of the elector under the Constitution, Article II,
Section 1, to vote as he may choose in the electoral college, it would not
follow that the requirement of a pledge in the primary is
unconstitutional.”15!

Ray left open the question of whether states could enforce these
pledge requirements through sanctions—a question later considered in
Chiafalo v. Washington.1®2 Washington law provided that electors who
failed to comply with a pledge to vote for their party nominees would face
a civil fine.1%3 Three electors who were fined after breaking their pledge in
the 2016 presidential election challenged the law.154 The Supreme Court
confirmed that a state’s power to appoint an elector includes the “power to
condition his appointment,” and further clarified that as long as no other
constitutional provision prohibits it, 155 the state’s appointment power also
“enables the enforcement of a pledge” through a law such as
Washington’s.156 The Court emphasized that the “barebones” text of
Article IT and the Twelfth Amendment provide only for “[a]ppointments
and procedures” and do not “expressly prohibit[] States from taking away
presidential electors’ voting discretion.”157 Finally, the Court recognized
that historical practice supported Washington’s law, as electors “have only

Alabama law authorizing parties to determine the qualifications of primary candidates and
voters. Id. at 222.

149 Jd. at 2217.

150 Jd. at 228.

151 Id. at 230.

152 Chiafalo, 140 S. Ct. at 2319-20. In a companion case, the Supreme Court summarily
reversed a Tenth Circuit decision ruling a Colorado faithless-elector law unconstitutional.
Colo. Dep’t of State v. Baca, 140 S Ct. 2316 (2020) (per curiam). The penalties in the Colorado
case were different from a fine: after failing to honor his pledge, an elector’s vote was vacated
and he was removed as an elector. Baca v. Colo. Dep’t of State, 935 F.3d 887, 904 (10th Cir.
2019).

153 Chiafalo, 140 S. Ct. at 2322.

154 Jd. at 2322-24.

155 See id. at 2324 n.4 (“A State, for example, cannot select its electors in a way that
violates the Equal Protection Clause. And if a State adopts a condition on its appointments
that effectively imposes new requirements on presidential candidates, the condition may
conflict with the Presidential Qualifications Clause, see Art. II, §1, cl. 5.”).

156 Id. at 2324—25.

157 Id.
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rarely exercised discretion in casting their ballots for President” and
“[s]tate election laws evolved to reinforce” this practice.158

Section 2. Powers, Duties of the President
Clause 2. Treaties and Appointment of Officers

THE TREATY-MAKING POWER
Indian Treaties

[P. 542, at end of n.407, delete period and add:]

; see also McGirt v. Oklahoma, 140 S. Ct. 2452, 2462 (2020) (“Under our Constitution, States
have no authority to reduce federal reservations lying within their borders.”).

[P. 542, at end of n.410, add:]

Cf. McGirt, 140 S. Ct. at 2463 (stating that to disestablish a reservation, Congress must
“clearly express its intent to do s0”).

Present Status of Indian Treaties.—

[P. 542, at end of n.412, delete period and add:]

; see generally, e.g., McGirt, 140 S. Ct. at 2462 (“[Tlhe Legislature wields significant
constitutional authority when it comes to tribal relations, possessing even the authority to
breach its own promises and treaties.”).

THE EXECUTIVE ESTABLISHMENT
Office

[P. 563, before heading “Appointments and Congressional Regulation of
Offices”, add new section:]

Federal v. Territorial Officers.—Not every office created by
Congress is a federal office subject to the strictures of Article II. In
Financial Oversight and Management Board for Puerto Rico v. Aurelius
Investment, LLC, the Court considered the constitutionality of an
oversight board (the Board) that Congress created in 2016 to manage the
financial issues of the Commonwealth of Puerto Rico, a U.S. territory.159
Writing for the Court, Justice Breyer explained that provisions in Articles
I and IV of the Constitution “empower Congress to create local offices for
the District of Columbia and for Puerto Rico and the Territories.”160 Based
on the Constitution’s text, structure, and history, the Court reasoned that

158 Id. at 2326, 2328.

159 140 S. Ct. 1649, 1655—-56 (2020). Congress created the Board as part of the Puerto Rico
Oversight, Management, and Economic Stability Act (PROMESA), Pub. L. No. 114-187, 130
Stat. 549 (2016) (codified at 48 U.S.C. § 2101 et seq.).

160 Ayrelius Invest., LLC, 140 S. Ct. at 1659.
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creating a local office “does not automatically make its holder an ‘Officer
of the United States™ within the meaning of Article II's Appointments
Clause.16! At the same time, an official’s location in a territory does not,
standing alone, exempt that office from the Appointment Clause’s
reach.162 Instead, when Congress exercises its Article I or IV powers to
create a local or territorial office, the Court examines whether Congress
vested that official with “primarily local powers and duties.”163 If so, the
official is not an “Officer of the United States” subject to the Appointments
Clause.164

Based on the text of the 2016 law, the Aurelius Court concluded
that when Congress created the Board, it exercised its Article IV powers
under the Territories Clause.165 And the Court concluded that the powers
and duties that Congress assigned to the Board were “primarily local in
nature.”166 Justice Breyer cited several factors that “taken together”
demonstrated the Board’s local nature: (1) the government of Puerto Rico
paid the Board’s expenses; (2) the Board developed fiscal plans with the
elected government of Puerto Rico and could initiate bankruptcy
proceedings for Puerto Rico; and (3) the Board’s “broad investigatory
powers’—akin to what federal officers exercise—were “backed by Puerto
Rican, not federal, law.”167 Accordingly, the Court held that Board
members were territorial officers, not federal “Officers,” and thus their
selection need not comply with the Appointments Clause.168

Appointments and Congressional Regulation of Offices

[P. 563, at end of n.504, add:]

See also Ortiz v. United States, 585 U.S. ____, No. 16-1423, slip op. at 25 (2018) (rejecting
the argument that the Appointments Clause prohibits an individual already serving as a
principal officer on one military tribunal from also serving as an inferior officer on a separate
military tribunal).

[P. 565, delete n.511 and substitute with:]

United States v. Germaine, 99 U.S. 508, 509-10 (1879). See also Buckley, 424 U.S. at 125;
Morrison v. Olson, 487 U.S. 654, 670-73 (1988); United States v. Eaton, 169 U.S. 331, 343
(1898).

161 Jd. at 1658-59.

162 Jd. at 1657—-58.

163 Id. at 1661.

164 I,

165 Jd. at 1656; see also U.S. CONST. art. IV, § 3, cl. 2.
166 Ayrelius Invest., LLC, 140 S. Ct. at 1662.

167 [d. at 1662.

168 Id. at 1662—63.
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” and

substitute with:]

As a practical matter, the Appointments Clause not only separates
principal officers from inferior ones, but also distinguishes both types of
constitutional officers from a third class of government officials: mere
employees.169 The general measure established by Buckley v. Valeo is that
“any appointee exercising significant authority pursuant to the laws of the
United States is an ‘Officer of the United States.”' In Freytag v.
Commissioner, the Court applied this standard to hold that special trial
judges (STJs) were inferior officers rather than mere employees.1”* The
government had argued in part that the STJds were employees because,
with respect to the particular agency actions being challenged, STds
lacked “authority to enter a final decision.”172 The Court rejected this
argument, saying that it “ignores the significance of the duties and
discretion that special trial judges possess.”17 The Court noted that “the
duties, salary, and means of appointment” of STJs were established by
statute, and that STJs did not operate on a “temporary, episodic basis.”174
The Court also emphasized that STJs exercised “significant discretion” in
carrying out a number of “important functions,” including the ability to
“take testimony, conduct trials, rule on the admissibility of evidence, and

. . enforce compliance with discovery orders.”1?5 The Court held in the
alternative that STJs were officers because the government had conceded
that, with respect to other duties, STJs did “act as inferior officers who
exercise independent authority.”176 In the view of the Court, STdJs could
not be “inferior officers for purposes of some of their duties . . . , but mere
employees with respect to other responsibilities.”177

The Court again considered the proper test to distinguish inferior
officers from mere employees in Lucia v. Securities and Exchange
Commission (SEC).178 That case involved a challenge to the status of the
administrative law judges (ALJs) of the SEC.17 The Court acknowledged
that “Buckle’s ‘significant authority’ test” is phrased in “general terms”

40

169 See, e.g., Lucia v. SEC, 585 U.S. ___, No. 17-130, slip op. at 5 (2018). See also Burnap
v. United States, 252 U.S. 512, 516 (1920).

170 424 U.S. 1, 126 (1976) (per curiam) (quoting U.S. CONST. art. II, § 2, cl. 2). See also Go-
Bart Importing Co. v. United States, 282 U.S. 344, 352-53 (1931); United States v. Germaine,
99 U.S. 508, 510 (1878).

171 501 U.S. 868, 881 (1991).

172 I,

173 I,

174 Jd. See also Auffmordt v. Hedden, 137 U.S. 310, 327 (1890) (holding that merchant
appraiser is not an officer because the “position is without tenure, duration, continuing
emolument, or continuous duties, and he acts only occasionally and temporarily”); United
States v. Germaine, 99 U.S. 508, 510 (1878) (holding that civil surgeon is not an officer after
noting that “the duties are not continuing and permanent, and they are occasional and
intermittent”).

175 501 U.S. at 881-82.

176 Jd. at 882.

177 I,

178 585 U.S. __, No. 17-130, slip op. at 5 (2018) .

179 Id. at 1.
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that might one day need refinement, but ultimately concluded that it did
not need to further elaborate on that test to resolve the dispute before it,
because the SEC ALJs were “near-carbon copies” of the Freytag STdJs.180
Without stating that any one factor was either necessary or sufficient to
confer status as a constitutional “officer,” the Court held that the SEC
ALdJs met every factor considered by the Court in Freytag. Specifically, the
Court noted that ALJs (1) hold “a continuing office established by law”;18!
(2) exercise “significant discretion’ when carrying out the same ‘important
functions,” including the ability to take testimony, conduct trials, rule on
the admissibility of evidence, and enforce compliance with discovery
orders;182 and (3) issue decisions with “independent effect.”183 Accordingly,
the Court held that the cases were indistinguishable.184 Because the ALdJs
were inferior officers, their hiring by SEC staff members violated the
Constitution. 8

The Removal Power
The Removal Power Rationalized.—

[PP. 581-82, delete two paragraphs starting “It is now thus reaffirmed
...” and ending “. .. are only beginning.”]

Inferior Officers.—

[P. 583, delete three sentences starting “In 1940 . . .” and ending “. . .
administrative independence.”]

[P. 583, before heading “The Presidential Aegis: Demands for Papers,”
add new section:]

Seila Law.—In Seila Law LLC v. Consumer Financial Protection
Bureau (CFPB), the Supreme Court concluded that Congress could not
provide for-cause removal protections for the head of the CFPB, an
independent financial regulatory agency led by a single Director.186 The
Court described the President’s removal power as “unrestricted,”!87?
rejecting the view that Humphrey’s Executor and Morrison “establish a

180 Jd. at 6.

181 Jd. at 8.

182 Jd. at 8-9 (quoting Freytag v. Commissioner, 501 U.S. 868, 832 (1991)).

183 Id. at 9.

184 Id. at 10.

185 Id. at 5, 12.

186 Seila Law LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2192 (2020). This case
also involved questions of standing. Id. at 2195. Among other arguments, a court-appointed
amicus curiae claimed that “a litigant wishing to challenge an executive act on the basis of
the President’s removal power must show that the challenged act would not have been taken
if the responsible official had been subject to the President’s control.” Id. at 2196. The Court
rejected the idea that such a challenger has to prove this type of counterfactual, finding it
sufficient to demonstrate an injury “from an executive act that allegedly exceeds the official’s
authority.” Id.

187 Id. at 2192.
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general rule that Congress may impose ‘modest’ restrictions on the
President’s removal power.”188 Instead, “the President’s removal power is
the rule, not the exception.”!89 The Court said that after Free Enterprise
Fund, only “two exceptions” to the rule requiring removability
remained.1% First, under Humphrey’s Executor, Congress may sometimes
“create expert agencies led by a group of principal officers removable by
the President only for good cause” if the agency does not exercise executive
power.191 In interpreting this 1935 case, the Seila Law Court essentially
limited the decision to its facts, saying that this exception permitted for-
cause removal protections for “a multimember body of experts, balanced
along partisan lines, that performed legislative and judicial functions and
was said not to exercise any executive power.”192 The Court said that the
second exception to the President’s removal power allowed at least some
removal protections for inferior officers, as in Morrison, if those officers
have “limited duties and no policymaking or administrative authority.”193

The Court concluded in Seila Law that the CFPB Director did not
fall within either of these two exceptions.!94 The single Director was not a
multimember expert body, and, in the view of the Court, could not be
considered “a mere legislative or judicial aid.”195 Rather than performing
merely reporting and advisory functions, the CFPB Director exercised
executive power, possessing the authority “to promulgate binding rules
fleshing out 19 federal statutes, . . . . [to] issue final decisions awarding
legal and equitable relief in administrative adjudications,” and to seek
“daunting monetary penalties” in enforcement actions in federal court.19
Neither could the CFPB Director be considered an inferior officer with
limited duties.’¥” And the Court ruled that it would not recognize a new
exception to the President’s removal authority for “an independent agency
led by a single Director and vested with significant executive power.”198
The Court described the CFPB’s structure as “unprecedented”1®® and

42

188 Jd. at 2205. The court-appointed amicus curiae argued that the Court’s precedent
established that Congress may generally limit the President’s removal power, with two
exceptions: (1) “Congress may not reserve a role for itself in individual removal decisions”;
and (2) Congress may not completely eliminate the President’s removal power. Id.

189 Jd. at 2206.

190 Jd. at 2198.

191 Id. at 2192, 2199. The Court said its decision in Wiener also fell within this exception.
Id. at 2199 (discussing Wiener v. United States, 357 U.S. 349 (1958)).

192 Id. at 2199 (emphasis added). The Court stressed that “[r]ightly or wrongly, the Court
viewed the [Federal Trade Commission (“FTC”)] (as it existed in 1935) as exercising ‘no part
of the [Humphrey’s Executor] executive power.” Id. at 2198 (quoting Humphrey’s Executor
v. United States, 295 U.S. 602, 628 (1935)). However, the Court also said that this conclusion
“has not withstood the test of time,” and that the powers of the FTC—even as they existed
in 1935—are now considered executive. Id. at 2198 n.2.

193 Jd. at 2200. This principle also extended to Perkins. Id. at 2199 (discussing United
States v. Perkins, 116 U.S. 483 (1886)).

191 Jd. at 2200-01.

195 I

196 Jd. at 2200.

197 4.

198 Id. at 2201.

199 Id. The Court acknowledged that there were four other relatively recent historical
examples of Congress providing good-cause tenure to principal officers leading an agency,
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“incompatible with our constitutional structure,”’2%0 saying that the
agency’s structure violated the Constitution “by vesting significant
governmental power in the hands of a single individual accountable to no
one.”201 Consequently, the Court concluded that the provision insulating
the Director from removal was unconstitutional, severing the for-cause
removal provision from the governing statute.202

The Presidential Aegis: Demands for Papers

Prosecutorial and Grand Jury Access to Presidential Documents.—
[P. 587, delete paragraph starting “Rarely will there be situations . ..”
and substitute with:]

Recognizing that the “public has a right to every man’s evidence,”
the Court has held that the President may be required to testify or produce
documents in criminal proceedings when called upon by the courts.203 This
principle dates to the earliest days of the Republic, when Chief Justice
John Marshall presided as the Circuit Justice for Virginia over the
infamous treason trial of Aaron Burr. In that case, Chief Justice Marshall
concluded that President Thomas Jefferson could be subject to a subpoena
to provide a document relevant to the trial.204 Specifically, he declared
that, in contrast to common law privileges afforded the King of England,
the President was not “exempt from the general provisions of the
constitution,” like the Sixth Amendment, that provide for compulsory
process for the defense.205 Nonetheless, Chief Justice Marshall recognized
that while the President could be subject to a criminal subpoena, the
President could still withhold specific information from disclosure based
on the existence of a privilege.206 In the two centuries since the Burr trial,
historical practice by the executive branch207 and Supreme Court rulings
“unequivocally and emphatically endorsed” Chief Justice Marshall’s
position that the President was subject to federal criminal process.2%8 In

but dismissed these examples as also being controversial. Id. (discussing the Comptroller of
the Currency, Office of the Special Counsel, Social Security Administration, and Federal
Housing Finance Agency).

200 Id. at 2202.

201 Jd. at 2203. The Court noted that the executive branch is the only branch led by a
unitary head, and that the President’s power is checked through democratic and political
accountability. Id. Individual executive officials may “still wield significant authority, but
that authority remains subject to the ongoing supervision and control of the elected
President.” Id.

202 Jd. at 2208-09 (plurality opinion); id. at 2224 (Kagan, J., concurring in the judgment
with respect to severability and dissenting in part).

203 See Trump v. Vance, 140 S. Ct. 2412, 2420 (2020).

204 See United States v. Burr, 25 F. Cas. 30, 34 (C.C.D. Va. 1807) (No. 14,692D).

205 See id. (observing that while the King is born to power and can “do no wrong,” the
President, by contrast is “of the people” and subject to the law).

206 See United States v. Burr, 25 F. Cas. 187, 192 (C.C.D. Va. 1807) (No. 14,694).

207 See Vance, 140 S. Ct. at 2423 (discussing historical practices of Presidents Monroe,
Grant, Ford, Carter, and Clinton).

208 Clinton v. Jones, 520 U.S. 681, 704 (1997) (citing United States v. Nixon, 418 U.S. 683,
706 (1974)). In rejecting separation-of-powers challenges to claims that the President is
immune from federal criminal process, the Court rejected the argument that criminal
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2020, the Court extended this precedent to the context of a state criminal
proceeding, concluding that the President was not absolutely immune
from state criminal subpoenas.209

While the President is subject to criminal process, the question
remains as to the limits on that process. The Court has recognized several
constraints on the ability of a prosecutor to obtain evidence from the
President through the use of a criminal subpoena.210 First, like any citizen,
the President can challenge a particular subpoena on the grounds that it
was issued in bad faith or was unduly broad.2!! Second, the timing and
scope of criminal discovery must be informed by the nature of the office of
the President—for example, granting deference in scheduling proceedings
to avoid significant interference with the President’s official
responsibilities.22 Third, the President can raise subpoena-specific
constitutional challenges, arguing that compliance with a particular
subpoena would significantly interfere with his efforts to carry out an
official duty.213 As the Court first recognized in United States v. Nixon, one
particularly notable constitutionally based challenge that a President can
lodge against a criminal subpoena is a claim of executive privilege in
certain presidential communications. 24

[P. 587, in sentence starting “Presidential communications, . ..” in front
of “Court”, add “Nixon”.]

Congressional Access to Executive Branch Information.—

[P. 591, delete sentences “Congress has considered . ..” through . . . not
remove the disagreements.” and substitute with new paragraphs:]

In Trump v. Mazars, the Court recognized several separation-of-
powers-based limitations on Congress’s ability to access presidential
records.215 Writing on behalf of the Court, Chief Justice Roberts began by

subpoenas “rise to the level of constitutionally forbidden impairment of the Executive’s
ability to perform its constitutionally mandated functions.” Id. at 702—03.

209 See Vance, 140 S. Ct. at 2425-28 (rejecting the categorical argument that state
criminal subpoenas would unduly distract the President, impose a stigma on the presidency,
or result in harassment by state prosecutors). The Vance Court also rejected the argument
that a state prosecutor should have to satisfy a heightened standard of need before seeking
a sitting President’s records, absent any constitutional privileges. Id. at 2428-31.
Importantly, in Vance, the state prosecutor was seeking private presidential records, and no
claim of executive privilege was at stake. Id. at 2432 (Kavanaugh, J., concurring in the
judgment). The Court refused to extend the heightened-need standard established in Nixon
to private records, discussed infra, reasoning that: (1) Burr and its progeny foreclosed that
argument; (2) the heightened-need standard was unnecessary to allow the President to fulfill
his Article IT functions; and (3) the public interest in fair and effective law enforcement favors
“comprehensive access to evidence.” Id. at 2429-30 (majority opinion).

210 See id.

211 Id

212 Id. at 2431.

213 Id. at 2431-32.

214 418 U.S. 683, 708 (1974).

215 See 140 S. Ct. 2019, 2036 (2020).
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acknowledging three central limits on all congressional inquiries,
regardless of the target of the inquiry: (1) there must be a valid legislative
purpose related to a subject of legislation; (2) the purpose of the inquiry
must not be for law enforcement or to expose for the sake of exposure; and
(3) certain constitutional and common law privileges can limit disclosures
of information.216 The Court, however, viewed these limitations, standing
alone, as inadequately restricting Congress’s powers in a dispute with the
executive branch. 217 After all, according to Mazars, any paper possessed
by a President could relate to a conceivable subject of legislation, possibly
allowing Congress significant authority to interfere with the executive
branch.218

Recognizing that the typical limits on the subpoena power did not
prevent Congress from attempting to “aggrandize itself at the President’s
expense,” the Chief Justice feared that judicial resolution of such a dispute
using only those limits could deter negotiation between the two branches,
historically the hallmark of such inquiries, and encourage Congress to
seek compliance through the courts.2!9 As a result, the Chief Justice
instructed lower courts to perform a “careful analysis” using “[s]everal
special considerations” that take “adequate account” of the separation-of-
powers principles at stake during a legislative inquiry into the President’s
records.220 Specifically, in such a dispute, courts should, among other
considerations: (1) carefully assess whether the confrontation can be
avoided by relying on other sources to provide Congress the information it
needs in light of its legislative objective; (2) “insist” on a subpoena that is
no broader than is reasonably necessary to support Congress’s objective;
(3) consider the nature of the evidence of Congress’s legislative purpose,
preferring more detailed and substantial evidence to vague or loosely
worded evidence of Congress’s purpose; and (4) assess the burdens, such
as time and attention, the subpoena imposes on the President.22!

216 Id. at 2031-32.

217 Id. at 2033.

218 Id. at 2033-34.

219 Jd. While the papers at stake in Mazars were the President’s personal records, the
Court concluded that the close connection between the Office of the President and its
occupant did not diminish the separation-of-powers concerns at issue, and may have even
posed a “heightened risk” given the records’ “less evident connection to a legislative task.”
Id. at 2035. The Mazars Court likewise rejected the argument that separation-of-powers
concerns were diminished because the records at issue were in the hands of a third party, as
opposed to the President himself. Id. For the Court, the central issue was that the President’s
information was at stake, and ruling otherwise would have encouraged side-stepping
constitutional requirements. Id.

220 Jdl.

221 Jd. at 2035-36. The Court observed that “[o]ther considerations may be pertinent as
well.” Id. at 2036. While adopting this four-factor test, the Court rejected the need for a more
“demanding” standard that would have required Congress to demonstrate a specific need for
particular records that were “critical” to a legislative purpose. Id. at 203233 (concluding
that imposing a standard akin to the one governing executive privilege claims would “risk
seriously impeding Congress in carrying out” inquiries to obtain information it needs to
legislate effectively).
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Clause 3. Vacancies During Recess of Senate

RECESS APPOINTMENTS

[P. 591, after paragraph ending “. . . securing Senate confirmation.”,
delete remaining paragraphs in section through P. 594, and substitute

with:]

Two fundamental textual issues arise when interpreting the Recess
Appointments Clause. The first is the meaning of the phrase “the Recess
of the Senate.” The Senate may recess both between and during its annual
sessions, but the time period during which the President may make a
recess appointment is not clearly answered by the text of the Constitution.
The second fundamental textual issue is what constitutes a vacancy that
“may happen” during the recess of the Senate. If the words “may happen”
are interpreted to refer only to vacancies that arise during a recess, then
the President would lack authority to make a recess appointment to a
vacancy that existed before the recess began. For over two centuries the
Supreme Court did not address either of these issues,?22 leaving it to the
lower courts and other branches of government to interpret the scope of
the Recess Appointments Clause.223

The Supreme Court ultimately adopted a relatively broad
interpretation of the Clause in National Labor Relations Board v. Noel
Canning.?24 With respect to the meaning of the phrase “Recess of the
Senate,” the Court concluded that the phrase applied to both inter-session
recesses and intra-session recesses. In so holding, the Court, finding the
text of the Constitution ambiguous,??5 relied on (1) a pragmatic
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222 See NLRB v. Noel Canning, 573 U.S. ___, No. 12-1281, slip op. at 9 (2014).

223 For lower court decisions on the Recess Appointments Clause, see, e.g., Evans v.
Stephens, 387 F.3d 1220, 1226-27 (11th Cir. 2004), cert. denied, 544 U.S. 942 (2005); United
States v. Woodley, 751 F.2d 1008, 1012 (9th Cir. 1985) (en banc), cert. denied, 475 U.S. 1048
(1986); United States v. Allocco, 305 F.2d 704, 712 (2d Cir. 1962), cert. denied, 371 U.S. 964
(1963); In re Farrow, 3 Fed. 112 (C.C.N.D. Ga. 1880). For prior executive branch
interpretations of the Recess Appointments Clause, see 25 Op. OLC 182 (2001); 20 Op. OLC
124, 161 (1996); 16 Op. OLC 15 (1992); 13 Op. OLC 271 (1989); 6 Op. OLC 585, 586 (1982);
3 Op. OLC 314, 316 (1979); 41 Op. Att’y Gen.463 (1960); 33 Op. Att’y Gen.20 (1921); 30 Op.
Att’y Gen.314 (1914); 26 Op. Att’y Gen.234 (1907); 23 Op. Att’y Gen.599 (1901); 22 Op. Att’y
Gen.82 (1898); 19 Op. Att’y Gen.261 (1889); 18 Op. Att’y Gen.28 (1884); 16 Op. Att’y Gen.523
(1880); 15 Op. Att’y Gen.207 (1877); 14 Op. Att’y Gen.563 (1875); 12 Op. Att’y Gen.455 (1868);
12 Op. Att’y Gen.32 (1866); 11 Op. Att’y Gen.179 (1865); 10 Op. Att’y Gen.356 (1862); 4 Op.
Att’y Gen.523 (1846); 4 Op. Att’y Gen.361 (1845); 3 Op. Att’y Gen.673 (1841); 2 Op. Att’y
Gen.525 (1832); 1 Op. Att’y Gen. 631, 633-34 (1823). For the early practice on recess
appointments, see G. HAYNES, THE SENATE OF THE UNITED STATES 772-78 (1938).

224 Noel Canning, slip op. at 5-33 (2014).

225 Jd. at 9—11. More specifically, the Court found nothing in dictionary definitions or
common usage contemporaneous to the Constitution that would suggest that an intra-session
recess was not a recess. The Court noted that, while the phrase “the Recess” might suggest
limiting recess appointments to the single break between sessions of Congress, the word “the”
can also be used “generically or universally,” see, e.g., U.S. CONST. art. I, § 3, cl. 5. (directing
the Senate to choose a President pro tempore “in the Absence of the Vice-President”), and that
there were examples of “the Recess” being used in the broader manner at the time of the
founding. Noel Canning, slip op. at 9-11.
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interpretation of the Clause that would allow the President to ensure the
“continued functioning” of the federal government when the Senate is
away,?26 and (2) “long settled and established [historical] practice” of the
President making intra-session recess appointments.22? The Court
declined, however, to say how long a recess must be to fall within the
Clause, instead holding that historical practice counseled that a recess of
more than three days but less than ten days is “presumptively too short”
to trigger the President’s appointment power under the Clause.228 With
respect to the phrase “may happen,” the majority, again finding ambiguity
in the text of the Clause,229 held that the Clause applied both to vacancies
that first come into existence during a recess and to vacancies that
initially occur before a recess but continue to exist during the recess.230 In
so holding, the Court again relied on both pragmatic concerns2?3! and
historical practice.232 Even under a broad interpretation of the Recess
Appointments Clause, the Senate may limit the ability to make recess
appointments by exercising its procedural prerogatives. The Court in Noel
Canning held that, for the purposes of the Recess Appointments Clause,
the Senate i1s in session when the Senate says it is, provided that, under
its own rules, it retains the capacity to transact Senate business.233 In this
vein, Noel Canning provides the Senate with the means to prevent recess
appointments by a President who attempts to employ the “subsidiary
method” for appointing officers of the United States (i.e., recess

226 Noel Canning, slip op. at 11. (“The Senate is equally away during both an inter-session
and an intra-session recess, and its capacity to participate in the appointments process has
nothing to do with the words it uses to signal its departure.”).

227 The Court noted that Presidents have made “thousands” of intra-session recess
appointments and that presidential legal advisors had been nearly unanimous in
determining that the clause allowed these appointments. Id. at 12.

228 Jd. at 21. The Court left open the possibility that some very unusual circumstance,
such as a national catastrophe that renders the Senate unavailable, could require the
exercise of the recess appointment power during a shorter break. Id.

229 The Court noted, for instance, that Thomas Jefferson thought the phrase in question
could point to both vacancies that “may happen to be” during a recess as well as those that
“may happen to fall” during a recess. Id. at 22 (emphasis added).

230 Jd. at 1-2.
231 Id. at 26 (“[W]e believe the narrower interpretation risks undermining constitutionally
conferred powers [in that] . . . [i]Jt would prevent the President from making any recess

appointment that arose before a recess, no matter who the official, no matter how dire the
need, no matter how uncontroversial the appointment, and no matter how late in the session
the office fell vacant.”).

232 Jd. at 34 (“Historical practice over the past 200 years strongly favors the broader
interpretation. The tradition of applying the Clause to pre-recess vacancies dates at least to
President James Madison.”).

233 Id. In the context of Noel Canning, the Court held that the Senate was in session even
during a pro forma session, a brief meeting of the Senate, often lasting minutes, in which no
legislative business is conducted. Id. at 38—39. Because the Journal of the Senate (and the
Congressional Record) declared the Senate in session during those periods, and because the
Senate could, under its rules, have conducted business under unanimous consent (a quorum
being presumed), the Court concluded that the Senate was indeed in session. In so holding,
the Court deferred to the authority of Congress to “determine the Rules of its Proceedings,”
see U.S. CONST. art. I, § 5, cl. 2, relying on previous case law in which the Court refused to
question the validity of a congressional record. Noel Canning, slip op. at 39 (citing United
States v. Ballin, 144 U.S. 1, 5 (1892)).
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appointments) to avoid the “norm”234 for appointment (i.e., appointment
pursuant to the Article II, § 2, cl.2).235

Section 3. Legislative, Diplomatic, and Law Enforcement Duties of the
President

THE CONDUCT OF FOREIGN RELATIONS

The Power of Recognition

[P. 600, after n.645, add new sentences:]

An examination of this historical practice, along with other functional
considerations, led the Supreme Court to hold in Zivotofsky v. Kerry that
the Executive retains exclusive authority over the recognition of foreign
sovereigns and their territorial bounds.23¢ Although Congress, pursuant
to its enumerated powers in the field of foreign affairs, may properly
legislate on matters which precede and follow a presidential act of
recognition, including in ways which may undercut the policies that
inform the President’s recognition decision, it may not alter the
President’s recognition decision.237

PRESIDENTIAL IMMUNITY FROM JUDICIAL DIRECTION

[P. 636, after sentence ending “. .. ordinary criminal process.” add new
paragraph:]

Putting to the side the question of whether a sitting President is
immune from indictment and criminal prosecution,?38 the Court has
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234 Noel Canning, slip op. at 40.

235 Tt should be noted that, by an act of Congress, if a vacancy existed when the Senate
was in session, the ad interim appointee, subject to certain exceptions, may receive no salary
until he has been confirmed by the Senate. 5 U.S.C. § 5503 (2012). By targeting the
compensation of appointees, as opposed to the President’s recess appointment power itself,
this limitation acts as an indirect control on recess appointments, but its constitutionality
has not been adjudicated. A federal district court noted that “if any and all restrictions on
the President’s recess appointment power, however limited, are prohibited by the
Constitution,” restricting payment to recess appointees might be invalid. Staebler v. Carter,
464 F. Supp. 585, 596 n.24 (D.D.C. 1979).

236 Zivotofsky v. Kerry, 576 U.S. ___, No. 13-628, slip op. (2015). The Court identified the
Reception Clause, along with additional provisions in Article II, as providing the basis for
the Executive’s power over recognition. Id. at 9—10. See supra Clause 1. Powers and Term of
the President: Nature and Scope of Presidential Power: Executive Power: Theory of the
Presidential Office: The Zivotofsky Case.

237 See Zivotofsky, slip op. at 27. While observing that Congress may not enact a law that
“directly contradicts” a presidential recognition decision, the Court stated that Congress
could still express its disagreement in multiple ways: “For example, it may enact an embargo,
decline to confirm an ambassador, or even declare war. But none of these acts would alter
the President’s recognition decision.” Id.

238 See Memorandum from Randolph D. Moss, Assistant Atty. Gen., Office of Legal
Counsel to the Atty. Gen.: A Sitting President’s Amenability to Indictment and Criminal
Prosecution, 24 Op. O.L.C. 222, 257 (Oct. 16, 2000) (recognizing that “[n]o court has
addressed” the question directly, but expressing the view that “a sitting President is
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squarely resolved that the President may be required to testify or produce
documents in criminal proceedings when called upon by the courts.239 This
principle dates to the earliest days of the Republic, when Chief Justice
John Marshall presided as the Circuit Justice for Virginia over the
infamous treason trial of Aaron Burr. In that case, Chief Justice Marshall
concluded that President Thomas Jefferson could be subject to a subpoena
to provide a document relevant to the trial.240 Specifically, he declared
that, in contrast to common law privileges afforded the King of England,
the President was not “exempt from the general provisions of the
constitution,” like the Sixth Amendment, that provide for compulsory
process for the defense.241 Nonetheless, Chief Justice Marshall recognized
that while the President could be subject to a criminal subpoena, the
President could still withhold information from disclosure based on the
existence of a privilege.242 In the two centuries since the Burr trial,
historical practice by the executive branch243 and Supreme Court rulings
“unequivocally and emphatically endorsed” Chief Justice Marshall’s
position that the President was subject to federal criminal process.244 In
2020, the Court extended this precedent to the context of a state criminal
proceeding, concluding that the President was not absolutely immune
from state criminal subpoenas.245

[P. 636, delete sentence starting “Finally, most recently, the Court...”]

[P. 636, delete “The” at beginning of sentence starting “The President is
absolutely immune in . ..” and substitute with:]

Finally, with respect to civil liability, the Court has held that the

constitutionally immune from indictment and criminal prosecution”).

239 See Trump v. Vance, 140 S. Ct. 2412, 2420 (2020) (recognizing that the “public has a
right to every man’s evidence”).

240 See United States v. Burr, 25 F. Cas. 30, 34 (C.C.D. Va. 1807) (No. 14,692D).

241 See id. (observing that while the King is born to power and can “do no wrong,” the
President, by contrast is “of the people” and subject to the law).

242 See United States v. Burr, 25 F. Cas. 187, 192 (C.C.D. Va. 1807) (No. 14,694).

243 See Vance, 140 S. Ct. at 2423 (discussing historical practices of Presidents Monroe,
Grant, Ford, Carter, and Clinton).

244 Clinton v. Jones, 520 U.S. 681, 704 (1997) (citing United States v. Nixon, 418 U.S. 683,
706 (1974)). In rejecting separation-of-powers challenges to claims that the President is
immune from federal criminal process, the Court rejected the argument that criminal
subpoenas “rise to the level of constitutionally forbidden impairment of the Executive’s
ability to perform its constitutionally mandated functions.” Id. at 702—03.

245 See Vance, 140 S. Ct. at 2425-29 (rejecting the categorical argument that state
criminal subpoenas would unduly distract the President, impose a stigma on the presidency,
or result in harassment by state prosecutors). The Vance Court also rejected the argument
that a state prosecutor should have to satisfy a heightened standard of need before seeking
a sitting President’s records, absent any constitutional privileges. Id. at 2429-31.
Importantly, in Vance, the state prosecutor was seeking private presidential records, and no
claim of executive privilege was at stake. Id. at 2431 (Kavanaugh, J., concurring in the
judgment). The Court refused to extend the heightened-need standard established in Nixon
to private records, discussed infra, reasoning that: (1) Burr and its progeny foreclosed that
argument; (2) the heightened-need standard was unnecessary to allow the President to fulfill
his Article II functions; and (3) the public interest in fair and effective law enforcement favors
“comprehensive access to evidence.” Id. at 2429-30 (majority opinion).
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Section 1. Judicial Power, Courts, Judges

ORGANIZATION OF COURTS, TENURE, AND COMPENSATION OF

JUDGES

Legislative Courts

[P. 667, at end of n.55, add:]

In Ortiz v. United States, 585 U.S. , No. 16-1423, slip op. at 12 (2018), the Court
confirmed that it could exercise appellate jurisdiction over territorial courts “despite their
lack of Article III status.” The Court also noted that it could exercise appellate jurisdiction
over “the non-Article ITI District of Columbia Courts,” id. at 13, and “the non-Article III court-
martial system,” id. at 14, emphasizing the judicial nature of all three of these entities.

Review of Legislative Courts by Supreme Court.—

[P. 669, after n.66, add new paragraph:]

In Ortiz v. United States, the Supreme Court considered whether
it could hear appeals from the Court of Appeals for the Armed Forces
(CAAF), the tribunal “atop the court-martial system.”246 The Court
rejected the argument that it was divested of appellate jurisdiction solely
because the CAAF was a non-Article III court located in the executive
branch.247 Instead, relying on “the judicial character and constitutional
pedigree of the court-martial system,” the Court held that it could review
the CAAF’s decisions.24® Noting that it has appellate jurisdiction over
territorial courts and District of Columbia courts, also non-Article III
tribunals, the Court concluded that the court-martial system “stands on
much the same footing.”249 But the Court cautioned that it was saying
“nothing about whether [it] could exercise appellate jurisdiction over cases
from other adjudicative bodies in the Executive Branch, including those in
administrative agencies.” 250

The “Public Rights” Distinction.—

[P. 670, at end of n.74, add:]

But cf. Ortiz v. United States, 585 U.S. , No. 16-1423, slip op. at 8 (2018) (noting that
the “essential character” of the military justice system is “in a word, judicial”).

[P. 672, at end of n.82, add:]
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246 585 U.S. ___, No. 16-1423, slip op. at 2 (2018).
247 Id. at 6.

248 I

249 Id. at 14.

250 Id. at 19.
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See also Oil States Energy Servs., LLC v. Greene’s Energy Grp., LLC, 584 U.S. ___, No. 16-
712, slip op. at 17 (2018) (“This Court’s precedents establish that, when Congress properly
assigns a matter to adjudication in a non-Article III tribunal, ‘the Seventh Amendment poses
no independent bar to the adjudication of that action by a nonjury factfinder.” (quoting
Granfinanciera, 492 U.S. at 53-54)).

[P. 672, delete sentence after n.83 and add new paragraphs:]

In Stern v. Marshall, 251 the Court shifted away from the
functionalism of previous cases and back towards the formalism of
Northern Pipeline. Specifically, the Stern Court held that Article III
prohibited a bankruptcy court from exercising jurisdiction over a common
law claim concerning fraudulent interference with a gift because it did not
fall under the public rights exception.252 The Court limited the public
rights exception to claims deriving from a “federal regulatory scheme” or
claims in which “an expert Government agency is deemed essential to a
limited regulatory objective.”253 In rejecting the application of the public
rights exception to the fraudulent interference claim, the Court observed
that the claim was not one that could be “pursued only by grace of the
other branches” or could have been “determined exclusively” by the
executive or legislative branches.25¢ Additionally, the underlying claim did
not “flow from a federal regulatory scheme” and was not limited to a
“particularized area of law.”255 Because the claim involved the “most
prototypical exercise of judicial power,” adjudication of a common law
cause of action not created by federal law, the Court rejected the
bankruptcy courts’ exercise of jurisdiction over the claim as violating
Article ITI.256

Nonetheless, in Oil States Energy Services, LLC v. Greene’s Energy
Group, LLC, the Court noted that it “has not ‘definitively explained’ the
distinction between public and private rights, and its precedents applying
the public-rights doctrine have ‘not been entirely consistent.”257 The Court
observed, however, that these “precedents have given Congress significant
latitude to assign adjudication of public rights to entities other than
Article IIT courts.”258 In Oil States, the Court addressed whether inter
partes review, a type of patent validity proceeding conducted by the U.S.
Patent and Trademark Office (PTO), violates Article II1.259 The Court held
that such proceedings “fall[ ] squarely within the public-rights doctrine,”
and therefore could constitutionally be conducted by a non-Article III
tribunal.260 In so holding, the Court noted that the “case d[id] not require

251 See 564 U.S. 462 (2011).

252 Id. at 487-88.

253 Id. at 465.

254 Id

255 Id

256 I,

257 584 U.S. ___, No. 16-712, slip op. at 6 (2018) (quoting N. Pipeline Constr. Co. v.
Marathon Pipe Line Co., 458 U.S. 50, 69 (1982) (plurality opinion); Stern, 564 U.S. at 488).

258 Id. at 6.

259 Id. at 1.

260 Id. at 6-7.
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us to add to the ‘various formulations’ of the public-rights doctrine.”26!
Instead, the Court described the public-rights doctrine as “cover[ing]
matters ‘which arise between the Government and persons subject to its
authority in connection with the performance of the constitutional
functions of the executive or legislative departments.”262 The Court then
held “that the decision to grant a patent is a matter involving public
rights—specifically, the grant of a public franchise” that “need not be
adjudicated in Article ITI court.”263 Further, because “[i]nter partes review
involves the same basic matter as the grant of a patent,” the Court
concluded that “it, too, falls on the public-rights side of the line.”264
Accordingly, having held that inter partes review falls within the public-
rights doctrine, the Court determined that such review did not involve an
exercise of Article III judicial power, so Congress constitutionally assigned
these proceedings to the PTO.265

[P. 673, delete heading “Constitutional Status of the Court of Claims and
the Courts of Customs and Patents Appeals.—” and from “Although the
Supreme Court long accepted the Court of Claims . ..” through n.90.]

Bankruptcy Courts.—

[P. 678, after n.117, add new sentence:]

Nonetheless, as the Court later held in Wellness International v. Sharif,266
a bankruptcy court may adjudicate with finality a so-called Stern claim—
that is, a core claim that does not fall within the public rights exception—
if the parties have provided knowing and voluntary consent, arguably
limiting the ultimate impact of Stern for federal bankruptcy law.267

Agency Adjudication.—

[P. 680, after sentence ending “. .. all ordinary powers of district courts.””,
add new footnote:]

See CFTC v. Schor, 478 U.S. 833, 853 (1986). Notwithstanding Schor’s efforts to distinguish
between the context presented in that case and the bankruptcy context, the Court, in
Wellness International v. Sharif, extended Schor’s holding to adjudications of private right
claims by bankruptcy courts. See 575 U.S. ___| No. 13-935, slip op. (2015). Specifically, the
Wellness International Court utilized the balancing approach employed by Schor to conclude
that allowing bankruptcy courts to decide a fraudulent conveyance claim by consent would
not “impermissibly threaten the institutional integrity of the Judicial Branch,” id. at 12
(quoting Schor, 478 U.S. at 851), because (1) the underlying class of claims that was being
adjudicated by the non-Article III court was “narrow” in nature, resulting in a “de minimis”
intrusion on the federal judiciary; (2) the bankruptcy court was ultimately supervised and
overseen by a constitutional court and not Congress; and (3) the Court found “no indication”
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261 Jd. at 6 (quoting IN. Pipeline Constr. Co., 458 U.S. at 69).
262 Jd. (quoting Crowell v. Benson, 285 U.S. 22, 50 (1932)).
263 Jd. at 7, 8.

264 Id. at 8.

265 Id. at 9-10.

266 575 U.S. __, No. 13-935, slip op. (2015).

267 See id. at 20.
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that Congress, in allowing bankruptcy courts to decide with finality certain private right
claims, was acting in “an effort to aggrandize itself or humble the Judiciary.” Id. at 13-14.

JUDICIAL POWER
Characteristics and Attributes of Judicial Power
[P. 682, after n.142, change “Once” to “One”.]
Finality of Judgment as an Attribute of Judicial Power
[P. 686, delete sentence starting “More recently, . ..”]
ANCILLARY POWERS OF FEDERAL COURTS

Sanctions Other Than Contempt
[P. 702, delete n.246 and add:]

Id. at 46-51.
[P. 702, delete n.247 and add:]

Id. at 49-51.

[P. 702, after n.247, add new sentence:]

Nonetheless, the Court has clarified that because a court’s order directing
a sanctioned litigant to reimburse the legal fees and costs incurred by the
wronged party as a result of bad faith conduct is compensatory, rather
than punitive, in nature, a fee award may go no further than to redress
the wronged party “for losses sustained.”268

Power to Issue Writs: The Act of 1789
Habeas Corpus: Congressional and Judicial Control.—

[PP. 705-08, delete section “Habeas Corpus: Congressional and Judicial
Control” through paragraph ending “. .. in the CSRT process.”]

268 See Goodyear Tire & Rubber Co. v. Haeger, 581 U.S. ___, No. 15-14086, slip op. at 56
(2017) (holding that a court, “when using its inherent sanctioning authority,” must “establish
a causal link—between the litigant’s misbehavior and legal fees paid by the opposing party”).
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The Rule-Making Power and Powers Over Process

Limitations to the Rule Making Power.—

[P. 715, after n.333, add new sentences:]

While the Court has not “precisely delineated the outer boundaries” of a
federal court’s inherent powers to manage its own internal affairs, the
Court has recognized two limits on the exercise of such authority.269 First,
a court, in exercising its inherent powers over its own processes, must act
reasonably in response to a specific problem or issue “confronting the
court’s fair administration of justice.”?® Second, any exercise of an
inherent power cannot conflict with any express grant of or limitation on
the district court’s power as contained in a statute or rule, such as the
Federal Rules of Civil Procedure.2” In applying these two standards, the
Court has recognized that a district court, as an exercise of its inherent
powers, can in limited circumstances rescind an order to discharge a jury
and recall that jury in a civil case.?’? The Supreme Court has also
acknowledged that federal courts possess the inherent power to control
other aspects of regulating internal court proceedings, including having
the inherent power to (1) hear a motion in limine;273 (2) dismiss a case for
the convenience of the parties or witnesses because of the availability of
an alternative forum;274 and (3) stay proceedings pending the resolution
of parallel actions in other courts.275

[P. 716, after n.334, add new sentence:]

Nonetheless, while the exercise of an inherent power can, at times, allow
for departures from even long-established, judicially crafted common law
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269 See Dietz v. Bouldin, 579 U.S.

270 Id. at 4-5.

211 [d. at 4.

272 [d. at 5—7 (acknowledging that while it is “reasonable” to allow a jury to reconvene
after a formal discharge to correct an error and while such an exercise of authority does not
conflict with a rule or statute, the exercise of the inherent power to rescind a discharge order
needs to be “carefully circumscribed” to guarantee the existence of an impartial jury); see
also id. at 9-10 (holding that a court, in exercising an inherent power to rescind a discharge
order, must consider, among other factors, (1) the length of delay between discharge and
recall; (2) whether jurors have spoken to anyone after discharge; (3) any reaction to the
verdict in the courtroom; and (4) any access jurors may have had to outside materials after
discharge). The rule provided in Dietz extends only to civil cases, as additional constitutional
concerns—namely, the attachment of the double jeopardy bar—may arise if a court were to
recall a jury after discharge in a criminal case. See id. at 10.

273 See Luce v. United States, 469 U.S. 38, 41 n.4 (1984). A motion in limine is a
preliminary motion resolved by a court prior to trial and generally regards the admissibility
of evidence. See BLACK’S LAW DICTIONARY 1171 (10th ed. 2014).

274 See Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 507—08 (1947). This doctrine is called forum
non conveniens. See BLACK'S LAW DICTIONARY 770 (10th ed. 2014) (defining forum non
conveniens as the “doctrine that an appropriate forum — even though competent under the
law — may divest itself of jurisdiction if, for the convenience of the litigants and the
witnesses, it appears that the action should proceed in another forum in which the action
might also have been properly brought in the first place”).

275 See Landis v. N. Am. Co., 299 U.S. 248, 254 (1936).

, No. 15-458, slip op. at 4 (2016).
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rules,276 courts are not “generally free to discover new inherent powers
that are contrary to civil practice as recognized in the common laws.”277

Section 2. Judicial Power and Jurisdiction
Clause 1. Cases and Controversies

JUDICIAL POWER AND JURISDICTION—CASES AND
CONTROVERSIES

Adverse Litigants

[P. 722, after section ending “. .. doubtful character of the legislation in
question.”, add new paragraphs:]

Concerns regarding adversity also arise when the executive
branch chooses to enforce, but not defend in court, federal statutes that it
has concluded are unconstitutional. In United States v. Windsor,2® the
Court considered the Defense of Marriage Act (DOMA), which excludes
same-sex partners from the definition of “spouse” as used in federal
statutes.2” DOMA was challenged by the surviving member of a same-sex
couple (married in Canada), who was seeking to claim a spousal federal
estate tax exemption. Although the executive branch continued to deny
the exemption, it also declined to defend the statute based on doubts as to
whether it would survive scrutiny under the equal protection component
of the Fifth Amendment’s Due Process Clause. Consequently, the
Bipartisan Legal Advisory Group of the House of Representatives
(BLAG)280 intervened to defend the statute. The Court held that, despite
the decision not to defend, the failure of the United States to provide a
refund to the taxpayer constituted an injury sufficient to establish
standing, leaving only “prudential” limitations on judicial review at
issue.28l The Court concluded that the “prudential” concerns were
outweighed by the presence of BLAG to offer an adversarial presentation
of the issue, the legal uncertainty that would be caused by dismissing the
case, and the concern that the executive branch’s assessment of the
constitutionality of the statute would be immunized from judicial
review.282

276 See Dietz, slip op. at 11 (assuming that, even if courts at common law lacked the
inherent power to rescind a jury discharge order, a court’s exercise of its inherent powers can
depart from the common law). The term “common law” refers to the body of English law that
was “adopted as the law of the American colonies and supplemented with local enactments
and judgments.” See BLACK’S LAW DICTIONARY 334 (10th ed. 2014).

277 See Dietz, slip op. at 12.

278 570 U.S. 744 (2013).

279 Pub. L. No. 104-199, § 3, 110 Stat. 2419, 1 U.S.C. § 7.

280 BLAG is a standing body of the House, created by rule, consisting of members of the
House Leadership and authorized to direct the House Office of the General Counsel to file
suit on its behalf in state or federal court.

281 Windsor, 756-517.

282 Jd. at 759-61.
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The Court applied Windsor in Seila Law, LLC v. Consumer
Financial Protection Bureau (CFPB), to conclude that even though the
parties agreed “on the merits of the constitutional question,” the case did
not lack adversity.283 The CFPB, a federal agency, had issued a civil
investigative demand asking the petitioners to produce certain
information.284¢ In response, the petitioners argued that the agency’s
structure violated the Constitution’s separation of powers.285 Before the
Supreme Court, the federal government agreed that the agency’s structure
was unconstitutional, but maintained that it could nonetheless enforce the
civil investigative demand.28 Viewing the case as akin to Windsor, the
Seila Law Court concluded that the decision below upholding the demand
“present[ed] real-world consequences” that supported the Court’s
jurisdiction to resolve the constitutional question.287

Substantial Interest: Standing

Constitutional Standards: Injury in Fact, Causation, and
Redressability.—

[P. 729, delete n.395 and substitute with:]

See Lujan v. Defs. of Wildlife, 504 U.S. 555, 506-61 (1992). Importantly, standing is not
“dispensed in gross,” and, accordingly, a plaintiff must demonstrate standing for each claim
“he seeks to press and for each form of relief that is sought.” See Davis v. FEC, 554 U.S. 724,
734 (2008). Moreover, when there are multiple parties to a lawsuit brought in federal court,
“[flor all relief sought, there must be a litigant with standing, whether that litigant joins the
lawsuit as a plaintiff, a coplaintiff, or an intervenor as of right.” See Town of Chester v. Laroe
Estates, Inc., 581 U.S. ___, No. 16-605, slip op. at 6 (2017). A litigant must also maintain
standing to pursue an appeal. See, e.g., Hollingsworth v. Perry, 570 U.S. 693, 705 (2013); see
also, e.g., Seila Law LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 219 (2020) (stating
that a petitioner had “appellate standing” where the petitioner suffered a “concrete injury”
that was “traceable to the decision below” and could be redressed by the Court).

[P. 730, after n.403, add new sentence:]

Moreover, while Congress has the power to define injuries and articulate
“chains of causation” that will give rise to a case or controversy, a plaintiff
does not “automatically satisf[y] the injury-in-fact requirement whenever
a statute grants a person a statutory right and purports to authorize a
person to sue to vindicate that right.”288
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283 Seila Law LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2196-97 (2020).

284 Id. at 2194.

285 Id.

286 Jd. at 2196.

287 Id

288 See Spokeo, Inc. v. Robins, 578 U.S. ___, No. 13-1339, slip op. at 9 (2016); see also Thole
v. U.S. Bank N.A., 140 S. Ct. 1615, 1620 (2020) (rejecting the argument that the existence of
a general cause of action for participants in a defined-benefit plan in the Employee
Retirement Income Security Act of 1974 sufficed to provide Article III standing). The phrase
“chains of causation” originates from Justice Kennedy’s concurrence in Defenders of Wildlife,
in which he states that in order to properly define an injury that can be vindicated in an
Article IIT court, “Congress must . . . identify the injury it seeks to vindicate and relate the
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[P. 732, n.408, italicize “Id.”]

[P. 732, n.409, change “Communications” to “Commec’ns” and “Services”
to “Servs.”]

[P. 732, n.409, italicize “Id.” ]
[P. 732, delete space before n.410 and after n.410, add new paragraphs:]

Beyond these historical anomalies, the Court has indicated that,
for parties lacking an individualized injury to seek judicial relief on behalf
of an absent third party, there generally must be some sort of agency
relationship between the litigant and the injured party.28® In
Hollingsworth v. Perry,2% the Court considered the question of whether
the official proponents of Proposition 8,291 a state measure that amended
the California Constitution to define marriage as a union between a man
and a woman, had standing to defend the constitutionality of the provision
on appeal. After rejecting the argument that the proponents of Proposition
8 had a particularized injury in their own right,292 the Court considered
the argument that the plaintiffs were formally authorized through some
sort of official act to litigate on behalf of the State of California.

Although the proponents were authorized by California law to
argue in defense of the proposition,29 the Court found that this
authorization, by itself, was insufficient to create standing. The Court
expressed concern that, although California law authorized the
proponents to argue in favor of Proposition 8, the proponents were still
acting as private individuals, not as state officials2% or as agents that were

injury to the class of persons entitled to bring suit.” 504 U.S. at 580 (Kennedy, J., concurring).

289 See, e.g., Thole v. U.S. Bank N.A., 140 S. Ct. 1615, 1620 (2020) (rejecting the argument
that uninjured participants in a defined-benefit plan could sue as the plan’s representatives
because, unlike “guardians, receivers, and executors,” the plaintiffs had not been “legally or
contractually appointed to represent the plan”); Gollust v. Mendell, 501 U.S. 115, 124-25
(1991) (requiring plaintiff in shareholder-derivative suit to maintain a financial stake in the
litigation’s outcome to avoid “serious constitutional doubt whether that plaintiff could
demonstrate the standing required by Article IIT’s case-or-controversy limitation”).

290 570 U.S. 693 (2013).

291 Under the relevant provisions of the California Elections Code, “[p]roponents of an
initiative or referendum measure’ means . . . the elector or electors who submit the text of a
proposed initiative or referendum to the Attorney General . . . ; or ... the person or persons
who publish a notice or intention to circulate petitions, or, where publication is not required,
who file petitions with the elections official or legislative body.” CAL. ELEC. CODE § 342 (West
2003).

292 Hollingsworth, 570 U.S. at 704-07.

293 California’s governor and state and local officials declined to defend Proposition 8 in
federal district court, so the proponents were allowed to intervene. After the federal district
court held the proposition unconstitutional, the government officials elected not to appeal,
so the proponents did. The federal court of appeals certified a question to the California
Supreme Court on whether the official proponents of the proposition had the authority to
assert the state’s interest in defending the constitutionality of Proposition 8, see Perry v.
Schwarzenegger, 628 F.3d 1191, 1193 (2011), which was answered in the affirmative, see
Perry v. Brown, 265 P.3d 1002, 1007 (Cal. 2011).

294 See Hollingsworth, 570 U.S. at 709-10 (citing Karcher v. May, 484 U.S. 72 (1987)).
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controlled by the state.295 Because the proponents did not act as agents or
official representatives of the State of California in defending the law, the
Court held that the proponents only possessed a generalized interest in
arguing in defense of Proposition 8 and, therefore, lacked standing to
appeal an adverse district court decision.29

[P. 732, delete “Nonetheless,” and substitute with:]

More broadly,

[P. 732, delete n.411 and substitute with:]

See, e.g., Gill v. Whitford, 585 U.S. ___, No. 16-1161, slip op. at 14 (2018) (holding that, in
order to have standing to raise a claim of vote dilution as a result of partisan gerrymandering,
plaintiffs must allege that their own particular district has been gerrymandered; claims of
gerrymandering by those who do not live in a gerrymandered district amount to a generalized
grievance); see also United States v. Hays, 515 U.S. 737, 744-45 (1995) (same rationale for
allegations of racial gerrymandering).

[P. 732, delete sentence after n.412 and add new paragraphs:]

In a number of cases, particularly where a plaintiff seeks
prospective relief, such as an injunction or declaratory relief, the Supreme
Court has strictly construed the nature of the injury-in-fact necessary to
obtain such judicial remedy. First, the Court has been hesitant to assume
jurisdiction over matters in which the plaintiff seeking relief cannot
articulate a concrete harm.297 For example, in Laird v. Tatum, the Court
held that plaintiffs challenging a domestic surveillance program lacked
standing when their alleged injury stemmed from a “subjective chill”, as
opposed to a “claim of specific present objective harm or a threat of specific
future harm.”29 And in Spokeo, Inc. v. Robins, the Court explained that a
concrete injury requires that an injury must “actually exist” or there must

58

295 The Court noted that an essential feature of agency is the principal’s right to control
the agent’s actions. Here, the proponents decided “what arguments to make and how to make
them.” Id. at 725. The Court also noted that the proponents were not elected to their position,
took no oath, had no fiduciary duty to the people of California, and were not subject to
removal. Id.

296 Jd. at 709-10. Similarly, in Virginia House of Delegates v. Bethune-Hill, the Court
concluded that one chamber of the Virginia legislature lacked standing to represent the
Commonwealth’s interests for two reasons: (1) Virginia law designated the Virginia Attorney
General as the Commonwealth’s exclusive representative in litigation; and (2) the chamber
claimed earlier in the litigation that it was vindicating its own interests, as opposed to those
of Virginia. See 139 S. Ct. 1945, 1951-52 (2019).

297 See generally Summers v. Earth Island Inst., 555 U.S. 488, 496 (2009) (“[D]eprivation
of a . .. right without some concrete interest that is affected by the deprivation . . . is
insufficient to create Article III standing.”); see, e.g., Thole v. U.S. Bank N.A., 140 S. Ct. 1615,
1618, 1621-22 (2020) (holding that participants in a defined-benefit plan lacked a concrete
stake in a lawsuit seeking monetary and injunctive relief to remedy alleged mismanagement
of the plan where the plaintiffs’ monthly payments were fixed and not tied to plan
performance); Cal. Bankers Ass’n v. Shultz, 416 U.S. 21, 73 (1974) (plaintiffs alleged that
Treasury regulations would require them to report currency transactions, but made no
additional allegation that any of the information required by the Secretary will tend to
incriminate them).

298 408 U.S. 1, 14-15 (1972).
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be a “risk of real harm,” such that a plaintiff who alleges nothing more
than a bare procedural violation of a federal statute cannot satisfy the
injury-in-fact requirement.299

Second, the Court has required plaintiffs seeking equitable relief
to demonstrate that the risk of a future injury is of a sufficient likelihood;
past injury is insufficient to create standing to seek prospective relief.300
The Court has articulated the threshold of likelihood of future injury
necessary for standing in such cases in various ways, 3! generally refusing
to find standing where the risk of future injury is speculative.3°2 More
recently, in Clapper v. Amnesty International USA, the Court held that, in
order to demonstrate Article III standing, a plaintiff seeking injunctive
relief must prove that the future injury, which is the basis for the relief
sought, must be “certainly impending”; a showing of a “reasonable
likelihood” of future injury is insufficient.3%3 Moreover, the Court in
Amnesty International held that a plaintiff cannot satisfy the imminence
requirement by merely “manufacturing” costs incurred in response to
speculative, non-imminent injuries.3%4 A year after Amnesty International,

299 See 578 U.S. , No. 13-1339, slip op. at 8-10 (2016). Nonetheless, the Spokeo Court
cautioned that “intangible” injuries, such as violations of constitutional rights like freedom
of speech or the free exercise of religion, can amount to “concrete” injuries. Id. at 8-9
(“Concrete’ is not, however, necessarily synonymous with ‘tangible.”). In determining
whether an intangible harm amounts to a concrete injury, the Court noted that history and
the judgment of Congress can inform a court’s conclusion about whether a particular plaintiff
has standing. Id. at 9.

300 See City of Los Angeles v. Lyons, 461 U.S. 95, 110 (1983) (holding that a victim of a
police chokehold seeking injunctive relief was unable to show sufficient likelihood of
recurrence as to him).

301 See Davis v. FEC, 554 U.S. 724, 734 (2008) (“[T]he injury required for standing need
not be actualized. A party facing prospective injury has standing to sue where the threatened
injury is real, immediate, and direct.”).

302 See, e.g., Rizzo v. Goode, 423 U.S. 362, 372 (1976) (“[I]ndividual respondents’ claim to
‘real and immediate’ injury rests not upon what the named petitioners might do to them in
the future . .. but upon what one of a small, unnamed minority of policemen might do to
them in the future because of that unknown policeman’s perception of departmental
disciplinary procedures.”); O’Shea v. Littleton, 414 U.S. 488, 497 (1974) (no “sufficient
immediacy and reality” to allegations of future injury that rest on the likelihood that
plaintiffs will again be subjected to racially discriminatory enforcement and administration
of criminal justice).

303 568 U.S. 398, 410-11 (2013). In adopting a “certainly impending” standard, the five-
Justice majority observed that earlier cases had not uniformly required literal certainty. Id.
at 414 n.5. Amnesty International’s limitation on standing may be particularly notable in
certain contexts, such as national security, where evidence necessary to prove a “certainly
impending” injury may be unavailable to a plaintiff.

304 Jd. at 410-11. In Amnesty International, defense attorneys, human rights
organizations, and others challenged prospective, covert surveillance of the communications
of certain foreign nationals abroad as authorized by the FISA Amendments Act of 2008. The
Court found the plaintiffs lacked standing because they failed to show, inter alia, what the
government’s targeting practices would be, what legal authority the government would use
to monitor any of the plaintiffs’ overseas clients or contacts, whether any approved
surveillance would be successful, and whether the plaintiffs’ own communications from
within the United States would incidentally be required. Id. at 411-14. Moreover, the Court
rejected that the plaintiffs could demonstrate an injury-in-fact as a result of costs that they
had incurred to guard against a reasonable fear of future harm (such as, travel expenses to
conduct in person conversations abroad in lieu of conducting less costly electronic
communications that might be more susceptible to surveillance) because those costs were the
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the Court in Susan B. Anthony List v. Driehaus3% reaffirmed that pre-
enforcement challenges to a statute can occur “under circumstances that
render the threatened enforcement sufficiently imminent.”306 In Susan B.
Anthony List, an organization planning to disseminate a political
advertisement, which was previously the source of an administrative
complaint under an Ohio law prohibiting making false statements about
a candidate or a candidate’s record during a political campaign, challenged
the prospective enforcement of that law. The Court, in finding that the
plaintiff’s future injury was certainly impending, relied on the history of
prior enforcement of the law with respect to the advertisement, coupled
with the facts that “any person” could file a complaint under the law, and
any threat of enforcement of the law could burden political speech.307

[P. 733, delete sentence starting “There must be a causal connection . ..”
and substitute with:]

A plaintiff must show its injuries are fairly traceable to the conduct
complained of.308

[P. 733, delete n.414 and substitute with:]

See Duke Power Co. v. Carolina Envtl. Study Grp., 438 U.S. 59, 79 (1978); see, e.g., Food
Mktg. Inst. v. Argus Leader Media, 588 U.S. , No. 18-481, slip op. at 4-5 (2019) (holding
that a ruling allowing, but not requiring, an agency to withhold information under the
Freedom of Information Act redresses injuries resulting from disclosure when the

60

result of an injury that was not certainly impending. Id. at 415-18.

305 573 U.S. , No. 13-193, slip op. (2014).

306 Relying on Amnesty International, the Court in Susan B. Anthony List held that an
allegation of future injury may suffice if the injury is “certainly impending’ or there is a
‘substantial risk’ that the harm may occur.” Susan B. Anthony List, slip op. at 8 (quoting
Amnesty Int’l, slip op. at 10, 15, n.5). c¢f. Thole v. U.S. Bank N.A., 140 S. Ct. 1615, 1621 (2020)
(concluding that participants in a defined-benefit plan lacked standing because they failed
to adequately plead that the plan managers had “substantially increased the risk that the
plan and the employer would fail and be unable to pay the participants’ future pension
benefits”). The Court framed the imminence requirement similarly in Department of
Commerce v. New York, a suit brought by the State of New York to enjoin the inclusion of a
question on the census about a person’s citizenship. See 588 U.S. ___, No. 18-966, slip op. at
9(2019). In holding that the state had standing to sue, the Court deferred to the lower court’s
findings that New York’s alleged injury of being deprived of federal funding as a result of the
reinstatement of a citizenship question on the census had a “sufficient likelihood,” given
evidence in the record of lower response rates by noncitizen households and the likely
decrease in federal funding resulting from an undercount. Id. at 9-10.

While previous Court decisions have viewed pre-enforcement challenges as a question of
“ripeness,” see Article III: Section 2. Judicial Power and Jurisdiction: Clause 1. Cases and
Controversies; Grants of dJurisdiction: Judicial Power and dJurisdiction-Cases and
Controversies: The Requirements of a Real Interest: Ripeness, infra, Susan B. Anthony List
held that the doctrine of ripeness ultimately “boil[s] down to the same question” as standing
and, therefore, viewed the case through the lens of Article III standing. Susan B. Anthony
List, slip op. at 7 n.5.

307 Id. at 14-17 (internal quotation marks omitted).

308 See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). Cf., e.g., Dep’t of
Commerce v. New York, 588 U.S. , No. 18-966, slip op. at 10 (2019) (reasoning that a
causal link between including a citizenship question on the census and harms that would
flow from lower response rates was not “speculat[ive]” based on the “predictable effect” of
some households choosing not to respond, even if failure to respond is unlawful).
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government has “unequivocally” stated that it will not disclose the contested information
absent a court order); Wittman v. Personhuballah, 578 U.S. ___, No. 14-1504, slip op. at 4-5
(2016) (dismissing a challenge to a redistricting plan by a congressman, who conceded that
regardless of the result of the case he would run in his old district, any injury suffered could
not be redressed by a favorable ruling). Although “causation” and “redressability” were
initially articulated as two facets of a single requirement, the Court now views them as
separate inquiries. See Sprint Commcns Co., LP v. APCC Servs., 554 U.S. 269, 28687
(2008). The former examines a causal connection between the allegedly unlawful conduct
and the alleged injury, whereas the latter examines the likelihood that the judicial relief
requested would redress that injury. Id. at 273, 286—87.

[P. 734, after n.418, add new sentence:]

And in a case where a creditor challenged a bankruptcy court’s structured
dismissal of a Chapter 11 case that denied the creditor the opportunity to
obtain a settlement or assert a claim with “litigation value,” the Court held
that a decision in the creditor’s favor was likely to redress the loss.309

Standing to Assert the Rights of Others.—

[P. 737, after “. .. the interests of his patients.”, add new footnote:]

Tileston, 318 U.S. at 46. But cf. June Med. Servs. LLC v. Russo, 140 S. Ct. 2103, 2118-19
(2020) (plurality opinion) (observing that the Court has “long permitted abortion providers
to invoke the rights of their actual or potential patients in challenges to abortion-related
regulations” and has “generally permitted plaintiffs to assert third-party rights in cases
where the ‘enforcement of the challenged restriction against the litigant would result
indirectly in the violation of third parties’ rights™ (quoting Kowalski v. Tesmer, 543 U.S. 125,
130 (2004))).

”»”
.

[P. 739, delete sentence “However, a ‘next friend’ whose and

substitute with:]

A “next friend” that is asserting the rights of another must establish that
he has a “close relationship” with the real party in interest who is unable
to litigate his own cause because of a “hindrance,’31° such as mental
incapacity, lack of access to the courts, or other disability.311

309 See Czyzewski v. Jevic Holding Corp., 580 U.S. ___, No. 15-649, slip op. at 11 (2017)
(holding that the “mere possibility” that a plaintiff's injury will not be remedied by a
favorable decision is insufficient to conclude the plaintiff lacks standing because of want of
redressability); see also Clinton v. City of New York, 524 U.S. 417, 430-31 (1998) (holding
that the imposition of a “substantial contingent liability” qualifies as an injury for purposes
of Article IIT standing).

310 See Kowalski v. Tesmer, 543 U.S. 125, 130 (2004); see also Powers v. Ohio, 499 U.S.
400, 411 (1991). The Court has held that a parent-child relationship “easily satisfies” the
“close relationship” requirement for “next friend” standing. See Sessions v. Morales-Santana,
582 U.S. ___, No. 15-1191, slip op. 7 (2017).

311 See Whitmore v. Arkansas, 495 U.S. 149, 163 (1990) (rejecting “next friend” standing
for a death row inmate who knowingly, intelligently, and voluntarily chose not to appeal his
sentence); see also Morales-Santana, 582 U.S. at ___, slip op. at 7 (holding that the death of
the real party in interest meets the “hindrance” requirement for “next friend” standing).
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Standing of Members of Congress.—

[P. 742, after sentence ending “. .. as a predicate to standing.”, add new
footnote:]

See, e.g., Wittman v. Personhuballah, 578 U.S. ___, No. 14-1504, slip op. at 6 (2016)
(concluding that two congressmen could not invoke federal jurisdiction to challenge a
redistricting plan when they could not provide any evidence that the plan might injure their
reelection chances).

[P. 742, at end of first paragraph, delete “What that injury in fact may
consist of, however, is the basis of the controversy.” and substitute with:]

What such injury in fact may consist of, however, has been the subject of
debate.

[P. 743, at end of first paragraph, delete “The status of this issue thus
remains in confusion.”]

[P. 744, delete third paragraph starting “It may be observed . ..” and
ending “deprived of the effectiveness of their votes?” and substitute
with:]

In a subsequent case, the Court reaffirmed the continued viability
of Coleman3!? in concluding that legislators, when authorized by the
legislature, could have standing to assert an “institutional injury” to that
legislative body.313 Specifically, the Court held in Arizona State
Legislature v. Arizona Independent Redistricting Commission that the
Arizona legislature had standing to challenge the validity of the Arizona
Independent Redistricting Commission and the commission’s 2012 map of
congressional districts because the legislature had been “stripped” of what
the plaintiff considered its “exclusive constitutionally guarded role” in
redistricting.34 Comparing the Arizona legislature’s role to the
“Institutional injury” suffered by the plaintiffs in Coleman, the Court
viewed the Arizona legislators’ injury as akin to that of the Coleman
legislators. Specifically, the Court likened the instant case to Coleman
because the Arizona Constitution and the ballot initiative that provided
for redistricting by an independent commission would have “completely
nulliffied]” any vote “now or ‘in the future™ by the legislature “purporting
to adopt a redistricting plan.”315 However, in Arizona State Legislature,
the Court left open the question of whether Congress, in a lawsuit against
the President over an institutional injury to the legislative branch, would

312 See Coleman v. Miller, 307 U.S. 433 (1939).

313 Ariz. State Legislature v. Ariz. Indep. Redistricting Comm™n, 576 U.S.
1314, slip op. at 14 (2015).

314 Id. at 10.

315 [d.

, No. 13-
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likewise have standing, as such a lawsuit would “raise separation-of-
powers concerns absent” in the case before the Court.316

Notwithstanding Coleman and Arizona State Legislature, the
Court continued to express skepticism about standing questions
concerning legislative plaintiffs. In Virginia House of Delegates v.
Bethune-Hill, the Court held that a single chamber of the Virginia
legislature—the House of Delegates of its General Assembly—lacked
standing to defend state redistricting legislation that the lower court had
invalidated.?3'7 In so holding, the Court, citing Raines, reasoned that just
as individual members “lack standing to assert the institutional interests
of a legislature,” “a single House of a bicameral legislature lacks capacity
to assert interests belonging to the legislature as a whole.”318 In response
to the argument that redistricting altered the composition of the House of
Delegates and therefore amounted to an Article III injury, the Court
observed that the House had “no cognizable interest in the identity of its
members,” as the public chose its members.319 As a consequence, while the
Court has recognized the a single chamber of a legislature may be able to
assert injuries unique to that chamber,320 the Virginia House of Delegates
decision indicates that the invalidation of a law does not necessarily inflict
a discrete, cognizable injury on “each organ of government that
participated in the law’s passage.”321

The Requirement of a Real Interest
Mootness.—

[P. 756, delete n.540 and substitute with:]

See Preiser v. Newkirk, 422 U.S. 395, 401 (1975). Under United States v. Munsingwear, when
a case has become moot on its way to the Supreme Court, the Court’s “established practice

316 Jd. at 14 n.12.

317 See 587 U.S. , No. 18-281, slip op. at 7 (2019).

318 Id. at 8. The Virginia House of Delegates Court distinguished Arizona State Legislature
on two grounds, observing that in that case (1) both the Arizona House and Senate
collectively brought the lawsuit and (2) the underlying law being challenged permanently
altered the legislature’s role in the redistricting process. Id. at 8-9. In contrast, the Court
reasoned that the House of Delegates was alone in bringing its appeal, and that its appeal
did not alter the Virginia legislature’s ongoing role in redistricting. Id. at 9. The Virginia
House of Delegates Court also distinguished Coleman, concluding that, unlike the legislators
in the earlier case, the Virginia House of Delegates was not contesting the results of a vote
in its chamber, but instead was defending the constitutionality of a “concededly enacted
redistricting plan.” Id. at 10.

319 Jd. at 10-11. In so concluding, the Court distinguished Sixty-Seventh Minnesota State
Senate v. Beens, 406 U.S. 187 (1972) (per curiam), in that Beens involved a challenge to an
order reducing the Minnesota Senate’s membership in half, altering—in contrast to the
injuries of the Virginia House of Delegates—the manner in which the legislative body “goes
about its business.” See Va. House of Delegates, slip op. at 10-11 & n.6.

320 See, e.g., Va. House of Delegates, slip op. at n. 5 (noting that both the House of
Representatives and the Senate had standing to defend the one-house veto in INS v. Chadha,
462 U.S. 919, 929-31 & nn. 5-6, 939-40 (1983), because the statute at issue granted each
chamber of Congress an ongoing power to veto certain executive branch decisions).

321 Id. at 7.
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... 1s to reverse or vacate the judgment below and remand with a direction to dismiss.” See
340 U.S. 36, 39 (1950). The logic of this rule is based, in part, out of a concern that plaintiffs,
after obtaining a favorable judgment, would thereafter take voluntary action to moot the
case in order to retain the benefit of the judgment and shield that judgment from review. See
Arizonans for Official English v. Arizona, 520 U.S. 43, 67 (1997). The fact that the claim
becomes moot before a party seeks review from the Supreme Court does not limit the Court’s
discretion to apply the Munsingwear rule. See Azar v. Garza, 584 U.S. ___, No. 17-654, slip
op. at 4 (2018) (collecting various cases).

[P. 757, n.541, delete last four sentences “If this foundation exists ... 508
U.S. 83 (1993).”]

[P. 757, at end of paragraph, add new sentence:]

So long as concrete, adverse legal interests between the parties continue,
a case is not made moot by intervening actions that cast doubt on the
practical enforceability of a final judicial order.322

[P. 758, n.544, delete initial citation sentence and substitute with:]

E.g., United States v. Microsoft Corp., 584 U.S. ___, No. 17-2 (2018); Lewis v. Continental
Bank Corp., 494 U.S. 481 (1990); Richardson v. Wright, 405 U.S. 208 (1972); Diffenderfer v.
Central Baptist Church, 404 U.S. 412 (1972); Sanks v. Georgia, 401 U.S. 144 (1971); Hall v.
Beals, 396 U.S. 45 (1969); United States v. Alaska Steamship Co., 253 U.S. 113 (1920);
Pennsylvania v. Wheeling & Belmont Bridge Co., 54 U.S. (13 How.) 518 (1852).

[P. 758, n.544, after “Lewis v. Continental Bank Corp., 494 U.S. 481 (1990)”,
add:]

; N.Y. State Rifle & Pistol Ass’n, Inc. v. City of New York, 140 S. Ct. 1525, 1526 (2020) (per
curiam)

[P. 758, n.544, after citation sentence referencing City of Mesquite v.
Aladdin’s Castle, Inc., add:]

; see also Decker v. Nw. Envtl. Def. Ctr., 568 U.S. 597, 609-10 (2013) (action to enforce
penalty under former regulation not mooted by change in regulation where violation occurred
before regulation was changed).

”

[PP. 758-59, delete sentence starting “This exception has its . . .” and

substitute with:]

This exception has its counterpart in civil litigation, as well, where the
Court has held that even the remote possibility of recovery can obviate
mootness concerns.323

322 Chafin v. Chafin, 568 U.S. 165, 175-76 (2013) (appeal of district court order returning
custody of a child to her mother in Scotland not made moot by physical return of child to
Scotland and subsequent ruling of Scottish court in favor of the mother continuing to have
custody).

323 See, e.g., Mission Prod. Holdings, Inc. v. Tempnology, LLC, 5687 U.S. ___, No. 17-1657,
slip op. at 2-3, 67 (2019) (concluding that the prospect of obtaining monetary damages even
if recovery was uncertain or unlikely was a merits question and did not implicate mootness
concerns); c¢f. Chafin v. Chafin, 568 U.S 165, 175 (2013) (observing that courts “often
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[P. 759, after n.551, add new sentence:]

This amounts to a “formidable burden” of showing with absolute clarity
that there is no reasonable prospect of renewed activity.324

[P. 759, after n.552, add new sentence:]

In this vein, the Court in Campbell-Ewald Co. v. Gomez, informed by
principles of contract law, held that an unaccepted offer to settle a lawsuit
amounts to a “legal nullity” that fails to bind either party and therefore
does not moot the litigation.325

[PP. 759-60, at end of n.554, add:]

However, in United States v. Sanchez-Gomez, 584 U.S. ___, No. 17-312, slip op. at 12 (2018),
the Court unanimously held that it would not presume that persons convicted of illegal entry
or reentry offenses would be likely to again illegally reenter the United States,
notwithstanding evidence suggesting that such behavior was likely. The Court distinguished
Honig, 484 U.S. at 320-21, as a civil case in which the litigant was unable, “for reasons
beyond [his] control, to prevent [himself] from” repeating the challenged conduct. Sanchez-
Gomez, slip op. at 12.

[PP. 759-60, delete last sentence on P. 759, which continues on top of P.
760, and substitute with:]

This exception is frequently invoked in cases involving situations of
comparatively limited duration, such as elections,326 pregnancies,327 short
sentences in criminal cases,328 the award of at least some short-term

adjudicate disputes where the practical impact of any decision is not assured.”).

324 Already, LLC v. Nike, Inc., 568 U.S. 85, 91-92 (2013) (dismissal of a trademark
infringement claim against rival and submittal of an unconditional and irrevocable covenant
not to sue satisfied the burden under the voluntary cessation test) (citing Friends of the Earth
v. Laidlaw Envtl. Servs., 528 U.S. 167, 190 (2000)). See also Trinity Lutheran Church of
Columbia, Inc. v. Comer, 582 U.S. , No. 15-577, slip op. at 5 n.1 (2017) (holding that a
Governor’s announcement that religious organizations could compete for state monetary
grants did not moot a case challenging a previous policy of issuing grants only to non-religious
entities as the state had failed to carry its “heavy burden” of “making absolutely clear” that it
could not revert to its policy of excluding religious organizations from the grant program).

325 577 U.S. ___, No. 14-857, slip op. at 7-9 (2016) (“[W]ith no settlement offer still
operative, the parties remained adverse; both retained the same stake in the litigation that
they had at the outset.”). The Campbell-Ewald decision was limited to the question of
whether an offer of complete relief moots a case. The Court left open the question of whether
the payment of complete relief by a defendant to a plaintiff can render a case moot. Id. at 11.

326 See, e.g., Storer v. Brown, 415 U.S. 724, 737 n.8 (1974); Rosario v. Rockefeller, 410
U.S. 752, 756 n.5 (1973); Moore v. Ogilvie, 394 U.S. 814, 816 (1969).

327 See, e.g., Roe v. Wade, 410 U.S. 113, 124-25 (1973).

328 See, e.g., Sibron v. New York, 392 U.S. 40, 49-58 (1968). See also Gerstein v. Pugh,
420 U.S. 103 (1975).
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federal government contracts,32? and the issuance of injunctions that
expire in a brief period.330

[P. 760, at end of sentence starting “An interesting and potentially
significant . ..”, add new footnote:]

The Court recently emphasized, however, that its class action precedents do not create “a
freestanding exception to mootness outside the class action context.” United States v.
Sanchez-Gomez, 584 U.S. ___, No. 17-312, slip op. at 5 (2018).

[P. 761, at end of n.561, delete “, although the value of this interest was at
best speculative.” and add:]

. Cf. Genesis Healthcare Corp. v. Symczyk, 569 U.S. 66 (2013) (in the context of a “collective
action” under the Fair Labor Standards Act where a plaintiff’s individual claim was moot
and no other individuals had joined the suit, holding that a plaintiff had no personal stake
in the case that provided the court with subject matter jurisdiction). In a slightly different
context, the Court, in Campbell-Ewald Co. v. Gomez, held that neither an unaccepted
settlement offer or an offer of judgment provided prior to class certification would moot a
potential lead plaintiff’s case. 577 U.S. ___, No. 14-857, slip op. at 11 (2016). According to the
majority opinion, this holding avoided placing defendants in the “driver’s seat” with respect
to class litigation wherein a defendant’s offer of settlement could eliminate a court’s
jurisdiction to adjudicate potentially costly class actions. Id.

Retroactivity Versus Prospectivity.—

[P. 764, delete n.582 and substitute with:]

For an example of the application of the Teague rule in federal collateral review of a federal
court conviction, see Chaidez v. United States, 568 U.S. 342 (2013). See also Welch v. United
States, 578 U.S. ___, No. 15-6418, slip op. at 7 (2016) (assuming, without deciding, that the
Teague framework “applies in a federal collateral challenge to a federal conviction as it does
in a federal collateral challenge to a state conviction”).

[P. 764, delete “A” at beginning of first full sentence and substitute with:]
However, “[a]

[P. 764, delete n.583 and substitute with:]
Whorton v. Bockting, 549 U.S. 406, 416 (2007).
[P. 764, after n.583, add new sentences and new paragraph:]
Put another way, a new rule will be applied in a collateral proceeding only

if it places certain kinds of conduct “beyond the power of the criminal law-
making authority to prescribe” or constitutes a “new procedure[ | without

329 See, e.g., Kingdomware Techs., Inc. v. United States, 579 U.S. ___, No. 14-916, slip op.
at 7 (2016) (“We have previously held that a period of two years is too short to complete
judicial review of the lawfulness of [a] procurement.”) (citing S. Pac. Terminal Co. v. ICC,
219 U.S. 498, 514-16 (1911)).

330 See, e.g., Carroll v. President & Commr’s of Princess Anne, 393 U.S. 175 (1968). See
Neb. Press Ass'n v. Stuart, 427 U.S. 539 (1976) (short-term court order restricting press
coverage).
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which the likelihood of an accurate conviction is seriously diminished.”331
In Montgomery v. Louisiana, the Court extended the holding of Teague
beyond the context of federal habeas review, such that when a new
substantive rule of constitutional law controls the outcome of a case, state
collateral review courts must give retroactive effect to that rule in the
same manner as federal courts engaging in habeas review.332

As a result, at least with regard to the first exception, the Court
has held that the Teague rule is constitutionally based,333 as substantive
rules set forth categorical guarantees that place certain laws and
punishments beyond a state’s power, making “the resulting conviction or
sentence . . . by definition . . . unlawful.”334 In contrast, procedural rules
are those that are aimed at enhancing the accuracy of a conviction or
sentence by regulating the manner of determining the defendant’s guilt.335
As a consequence, with respect to a defendant who did not receive the
benefit of a new procedural rule, the possibility exists that the underlying
conviction or sentence may “still be accurate” and the “defendant’s
continued confinement may still be lawful” under the Constitution.336 In
this vein, the Court has described a substantive rule as one that alters the
range of conduct that the law punishes, or that prohibits “a certain
category of punishment for a class of defendants because of their status or
offense.”337 Under the second exception it is “not enough under Teague to
say that a new rule is aimed at improving the accuracy of a trial. More is
required. A rule that qualifies under this exception must not only improve
accuracy, but also alter our understanding of the bedrock procedural
elements essential to the fairness of a proceeding.”338

331 Teague v. Lane, 489 U.S. 288, 307, 311-13 (1989) (plurality opinion); see also Butler
v. McKellar, 494 U.S. 407, 415-16 (1990).

332 See Montgomery v. Louisiana, 577 U.S. ___, No. 14-280, slip op. at 12 (2016) (“If a
State may not constitutionally insist that a prisoner remain in jail on federal habeas review,
it may not constitutionally insist on the same result in its own postconviction proceedings.”).
The Court reasoned as such because new substantive rules constitute wholesale prohibitions
on the state’s power to convict or sentence a criminal defendant under certain circumstances,
making the underlying conviction or sentence void and providing the state with no authority
to leave the underlying judgment in place during collateral review. Id. at 10-11; see also id.
at 12 (“A penalty imposed pursuant to an unconstitutional law is no less void because the
prisoner’s sentence became final before the law was held unconstitutional. There is no
grandfather clause that permits States to enforce punishments the Constitution forbids.”).

333 See Montgomery, slip op. at 8 (“[T]he Constitution requires substantive rules to have
retroactive effect regardless of when a conviction became final.”)

334 Id. at 9.

335 Jdl.

336 Jdl.

337 See Welch, slip op. at 11; see also Schriro v. Summerlin, 542 U.S. 348, 353 (2004);
Penry v. Lynaugh, 492 U.S. 302, 330 (1989). Accordingly, the Court has rejected the
argument that the underlying “source” of a constitutional rule—i.e., the fact that a
constitutional rule on its face creates substantive or procedural rights—can determine the
retroactivity of a ruling. See Welch, slip op. at 10 (“[T]his Court has determined whether a
new rule is substantive . . . by considering the function of the rule, not its underlying
constitutional source.”).

338 Sawyer v. Smith, 497 U.S. 227, 242 (1990) (internal quotations and citations omitted).
For application of these principles, see Montgomery, slip op. at 14-17 (holding that the Court,
in interpreting the Eighth Amendment to prohibit mandatory life without parole for juvenile
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Political Questions

The Doctrine Reappears.—

[P. 776, n.655, delete “See also Davis v. Bandemer, 478 U.S. 109 (1986)
(challenge to political gerrymandering is justiciable). But see Vieth v.
Jubelirer, 541 U.S. 267 (2004) (no workable standard has been found for
measuring burdens on representational rights imposed by political
gerrymandering).”]

[P. 777, before paragraph starting “In short, the political question
doctrine . ..”, add new paragraph:]

In Rucho v. Common Cause, the Supreme Court articulated a
slightly different statement of the political question doctrine in holding
that claims of unconstitutionally partisan gerrymandering—that is,
claims that the boundaries of a legislative district were impermissibly
based on partisan considerations—were nonjusticiable.339 Quoting a prior
opinion from Justice Kennedy, the Court said that “[alny standard for
resolving such claims must be grounded in a ‘limited and precise rationale’
and be ‘clear, manageable, and politically neutral.” 349 After looking to the
Constitution and to various tests proposed by the parties, the Rucho Court
concluded that it could identify no “limited and precise standard that is
judicially discernable and manageable”34! for evaluating “when partisan
activity goes too far.”342 Viewing plaintiffs in political gerrymandering
cases to be asking “courts to make their own political judgment about how
much representation particular political parties deserve,” the Court held
that “federal courts are not equipped to apportion political power as a
matter of fairness.”343 Chief Justice Roberts’s opinion for the Court
emphasized that intervening in disputes over partisan redistricting meant
that federal courts would be injecting themselves “into the most heated
partisan issues,’344 and that courts “would risk assuming political, not
legal, responsibility for a process that often produces ill will and

68

offenders, “did announce a new substantive rule” because the prohibition necessarily placed
beyond the power of a state a particular punishment with respect to the “vast majority of
juvenile offenders”). See also Welch, slip op. at 9—11 (holding that a conviction under a statute
that was later found to be void for vagueness is a substantive rule, as the invalidity of the
law under the Due Process Clause altered the “range of conduct or class of persons that the
law punishes.”); Schriro, 542 U.S. at 352 (holding that the requirement that aggravating
factors justifying the death penalty be found by the jury was a new procedural rule that did
not apply retroactively).

339 588 U.S. ___, Nos. 18-422, 18-726, slip op. at 34 (2019).

340 Jd. at 15 (quoting Vieth v. Jubelirer, 541 U.S. 267, 306, 308 (2004) (Kennedy, J.,
concurring)).

341 Id. at 21.

342 Jd. at 26; see also id. at 28 (concluding that the Court was left with an “unanswerable
question”: “How much political motivation and effect is too much?” (quoting Vieth, 541 U.S.
at 296-97 (plurality opinion))).

343 Id. at 17.

344 Id. (quoting Davis v. Bandemer, 478 U.S. 109, 145 (1986) (O’Connor, J., concurring in
the judgment) (internal quotation mark omitted)).
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distrust.”345 It was against this background that the Court concluded that
it was “vital” to “act only in accord with especially clear standards.”346

[P. 777, delete paragraph starting “In short, the political question
doctrine . ..”]

JUDICIAL REVIEW
Limitations on the Exercise of Judicial Review
Disallowance by Statutory Interpretation.—

[P. 790, delete n.724 and substitute with:]

Bond v. United States, 572 U.S. 844 (2014); United States v. X-Citement Video, Inc., 513 U.S.
64, 69 (1994); Rust v. Sullivan, 500 U.S. 173, 190-91 (1991); Pub. Citizen v. DOJ, 491 U.S.
440, 465—67 (1989) (quoting Crowell v. Benson, 285 U.S. 22, 62 (1932)); Edward J. DeBartolo
Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 575 (1988).

[P. 791, delete n.729 and substitute with:]

See Whole Woman’s Health v. Hellerstedt, 579 U.S. , No. 15-274, slip op. at 37 (2016)
(noting that while as a “general matter” courts will honor a legislature’s preference with
regard to severability, severability clauses do not impose a requirement on courts that are
confronted with facially unconstitutional statutory provisions, as such an approach would
“inflict enormous costs on both courts and litigants” in parsing out what remains of the
statute); see also Ayotte v. Planned Parenthood of N. New Eng., 546 U.S. 320, 329 (2006)
(discussing how a severability clause is not grounds for a court to “devise a judicial remedy
that . . . entail[s] quintessentially legislative work.”); Reno v. ACLU, 521 U.S. 844, 884-85
n.49 (1997) (noting the limits on how broadly a court can read a severability clause); see
generally Dorchy v. Kansas, 264 U.S. 286, 290 (1924) (concluding that a severability clause
is an “aid merely; not an inexorable command.”)

Stare Decisis in Constitutional Law.—

[P. 791, delete n.730 and substitute with:]

Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406-08 (1932) (Brandeis, dJ., dissenting),
overruled by Helvering v. Mountain Producers Corp., 303 U.S. 376 (1938). See also, e.g.,
Ramos v. Louisiana, 140 S. Ct. 1390, 1405 (2020) (“[T]he doctrine [of stare decisis] is ‘at its
weakest when we interpret the Constitution[.]” (quoting Agostini v. Felton, 521 U.S. 203,
235 (1997))).

345 Id. (quoting Vieth, 541 U.S. at 307 (Kennedy, J., concurring) (internal quotation mark
omitted)).
346 [d.
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JURISDICTION OF SUPREME COURT AND INFERIOR FEDERAL

COURTS

Cases Arising Under the Constitution, Laws, and Treaties of the United

States

When a Case Arises Under.—

[P. 794, after sentence ending “. . . more restrictive course.”, add new
footnote:]

See Merrill Lynch, Pierce, Fenner & Smith Inc. v. Manning, 578 U.S. ___, No. 14-1132, slip
op. at 9-10 (2016) (“This Court has long read the words ‘arising under’ in Article I1I to extend
quite broadly, to all cases in which a federal question is an ingredient of the action . . .. In
the statutory context, however, we . . . give those same words a narrower scope in the light
of § 1331’s history, the demands of reason and coherence, and the dictates of sound judicial
policy.”) (internal brackets, citations, and quotations omitted).

Federal Questions Resulting from Special Jurisdictional Grants.—

[P. 799, delete n.782 and substitute with:]

70

For example, when federal statutes create new duties without explicitly creating private
federal remedies for their violation, the willingness of the federal courts to infer private
causes of action will implicate the federal courts’ workload. During the mid-20th century, the
Court would imply causes of action that were not explicit in the text of a statute as a routine
matter. See, e.g., Allen v. State Bd. of Elections, 393 U.S. 544, 557 (1969) (“We have
previously held that a federal statute passed to protect a class of citizens, although not
specifically authorizing members of the protected class to institute suit, nevertheless implied
a private right of action.”); Sullivan v. Little Hunting Park, Inc., 396 U.S. 229, 239 (1969)
(“The existence of a statutory right implies the existence of all necessary and appropriate
remedies.”). In the late 1970s, the Court began to move away from such an approach, see
Cannon v. University of Chicago, 441 U.S. 677, 717 (1979) (“When Congress intends private
litigants to have a cause of action to support their statutory rights, the far better course is
for it to specify as much when it creates those rights.”), and more recently has instead held
that for a court to recognize a statutory cause of action, the statute itself must “displa[y] an
intent to create” both a private right and a private remedy. See Alexander v. Sandoval, 532
U.S. 275, 286 (2001).

In the context of constitutional rights, the Court in 1971 recognized (in the absence of any
federal statute) an implied damages remedy to compensate persons injured by federal officers
who violated the Fourth Amendment’s prohibition against unreasonable searches and
seizures. See Bivens v. Six Unknown Named Agents, 403 U.S. 388, 397 (1971). Since Bivens,
the Court has recognized a similar remedy for a violation of the equal protection component
of the Fifth Amendment’s Due Process Clause, see Davis v. Passman, 442 U.S. 228, 248-49
(1979), and an Eighth Amendment Cruel and Unusual Punishment Clause violation, see
Carlson v. Green, 446 U.S. 14, 19 (1980). However, these three cases are anomalous and
represent the “only instances in which the Court has approved of an implied damages remedy
under the Constitution itself.” See Ziglar v. Abbasi, 137 S. Ct. 1843, 1855 (2017). Instead, in
a series of cases, the Court has rejected extending the Bivens remedy to other constitutional
contexts. See Minneci v. Pollard, 565 U.S. 118, 120 (2012) (rejecting an Eighth Amendment-
based Bivens claim against employees of a privately operated federal prison); Wilkie v.
Robbins, 551 U.S. 537, 54748, 562 (2007) (refusing to recognize a Bivens claim against
officials of the Bureau of Land Management accused of harassment and intimidation aimed
at extracting an easement across private property in violation of the Fourth and Fifth
Amendments); Correctional Services Corp. v. Malesko, 534 U.S. 61 (2001) (refusing to extend
Bivens to allow recovery against a private corporation operating a halfway house under
contract with the Bureau of Prisons); FDIC v. Meyer, 510 U.S. 471 (1994) (declining to imply
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a Bivens cause of action directly against an agency of the Federal Government); Schweiker
v. Chilicki, 487 U.S. 412 (1988) (refusing to infer a damages action against individual
government employees alleged to have violated due process in their handling of Social
Security applications); United States v. Stanley, 483 U.S. 669, 671-72, 683—84 (1987) (holding
that Bivens does not extend to any claim incident to military service); Bush v. Lucas, 462
U.S. 367, 389 (1983) (declining to create a Bivens remedy against individual Government
officials for a First Amendment violation arising in the context of federal employment);
Chappell v. Wallace, 462 U.S. 296, 298 (1983) (declining to extend Bivens to claims by
military personnel against superior officers). Recognizing that “it is a significant step under
separation-of-powers principles for a court to determine that it has the authority . . . to create
and enforce a cause of action for damages against federal officials in order to remedy a
constitutional violation,” the Court in Ziglar v. Abbasi, without overturning Bivens, held that
if a case is different in a meaningful way from the three previous instances in which the
Court recognized a damages remedy, Bivens should not be extended to a new context if there
are “special factors” counseling hesitation. See Ziglar, 137 S. Ct. at 1856—60. In particular, if
there are reasons to think that Congress might have questioned the need for a damages
remedy, courts must refrain from creating such a remedy. Id. at 1856. Moreover, the Court
supported its conclusion by noting that courts generally are not well-suited, absent
congressional action or instruction, to consider and weigh the costs and benefits of allowing
a damages action to proceed. Id. at 1857. The Court cited Ziglar in 2020 when it declined to
extend Bivens to the “markedly new” context of a claim based on a U.S. border patrol agent’s
cross-border shooting of a Mexican teenager. Hernandez v. Mesa, 140 S. Ct. 735, 739, 742—
743 (2020). In the Court’s view, such an extension would have “foreign relations and national
security implications.” Id. at 739, 744—-47. The Court also reasoned that declining to extend
a Bivens remedy was warranted because when Congress authorized damages against federal
officials in other statutes, Congress precluded claims based on conduct occurring abroad. Id.
at 749-50.

In addition “federal common law” may exist in a number of areas where federal interests are
involved and federal courts may take cognizance of such suits under their “arising under”
jurisdiction. See, e.g., Illinois v. City of Milwaukee, 406 U.S. 91, 100 (1972); Int’l Paper Co. v.
Ouellette, 479 U.S. 481, 488 (1987). The Court, however, has been somewhat wary of finding
“federal common law” in the absence of some congressional authorization to formulate
substantive rules, see Texas Industries v. Radcliff Materials, 451 U.S. 630, 640 (1981), and
Congress may always statutorily displace the judicially created law. City of Milwaukee, 451
U.S. at 107.

Supreme Court Review of State Court Decisions.—

[P. 805, at end of n.816, add:]

Whereas declining to review judgments of state courts that rest on an adequate and
independent determination of state law protects the sovereignty of states, the Court has
emphasized that review of state court decisions that invalidate state laws based on
interpretations of federal law, “far from undermining state autonomy, is the only way to
vindicate it” because a correction of a state court’s federal errors necessarily returns power
to the state government. See Kansas v. Carr, 577 U.S. ___, No. 14-449, slip op. at 9 (2016)
(quoting Kansas v. Marsh, 548 U.S. 163, 184 (2006) (Scalia, J., concurring)).

Cases of Admiralty and Maritime Jurisdiction

Power of Congress to Modify Maritime Law.—

[P. 812, after sentence starting “The law administered by federal courts
...”, add new footnote:]

See, e.g., Dutra Group v. Batterton, 588 U.S. , No. 18-266, slip op. at 1 (2019).
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[P. 812, after sentence starting “The law administered by federal courts
..”, add new sentence:]

The Supreme Court has said that courts exercising common-law authority
in this area of the law should be guided by legislative enactments.347
Courts may only “depart from the policies found in the statutory scheme
in discrete instances based on long-established history,” and must “do so
cautiously.”348

Admiralty and Maritime Cases.—
[P. 814, after n.868, add:]
products liability suits,349

[P. 814, delete sentence starting “The Court has expressed a willingness
...” and n.870]

Admiralty and Federalism.—

[P. 822, at end of n.918, add:]

See also, e.g., Dutra Group v. Batterton, 588 U.S. , No. 18-266, slip op. at 4-8 (2019)
(tracing the development of unseaworthiness claims).

Cases to Which the United States is a Party
Suits Against United States Officials.—

[P. 832, n.977, delete sentence starting “An emerging variant is . ..” and
ending “... 457 U.S. 800 (1982).”]

Suits Against Government Corporations.—

[P. 832, at end of n.979, add:]

Id. at 250. Further, the Court recognized that under some circumstances, constitutional
concerns might give rise to “implied exceptions” to “sue and be sued” clauses. Id. at 245.
However, in Thacker v. Tennessee Valley Authority, the Supreme Court declined to read a
constitutionally based objection into such a clause. 587 U.S. ____, No. 17-1201, slip op. at 7
(2019). The government had argued that allowing litigants to challenge the performance of
“discretionary functions” would violate “separation-of-powers principles” by subjecting the
agency to “judicial second-guessing.” Id. at 6 (internal quotation marks omitted). The Court
rejected this argument, explaining that Congress holds the power to determine federal
agencies’ immunity and that Congress’s exercise of that power, even though it may subject
the government to the judicial process, “raises no separation of powers problems.” Id. at 7—
8. The Court left open the possibility that in a future case, “suits challenging the
[government] entity’s governmental activity’—as opposed to its commercial activity—“may

347 Miles v. Apex Marine Corp., 498 U.S. 19, 27 (1990).

348 Dutra Group, No. 18-266, slip op. at 1-2.

319 See, e.g., Air & Liquid Sys. Corp. v. DeVries, 139 S. Ct. 986, 993 (2019); E. River S.S.
Corp. v. Transamerica Delaval, 476 U.S. 858, 865 (1986).
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run into an implied limit on its sue-and-be-sued clause.” Id. at 9. But the Court emphasized
that this immunity would be available “only if it is ‘clearly shown’ that prohibiting the ‘type[]
of suit [at issue] is necessary to avoid grave interference’ with a governmental function’s
performance.” Id. (quoting Burr, 309 U.S. at 245).

Suits Between Two or More States
Modern Types of Suits Between States.—

[P. 834, after sentence ending “. .. but they have not been confined to any
one region.”, add new footnote:]

See, e.g., Florida v. Georgia, 585 U.S. ___, No. 142, Orig., slip op. at 1 (2018) (“This case
concerns the proper apportionment of the water of an interstate river basin. Florida, a
downstream State, brought this lawsuit against Georgia, an upstream State, claiming that
Georgia has denied it an equitable share of the basin’s waters.”).

[P. 834, after sentence ending “. .. between conflicting state interests.”,
add new footnote:]

See also Florida, 585 U.S. at , slip op. at 10 (“Where, as here, the Court is asked to resolve
an interstate water dispute raising questions beyond the interpretation of specific language
of an interstate compact, the doctrine of equitable apportionment governs our inquiry.”
(citing Colorado v. New Mexico, 459 U.S. 176, 183 (1982); Virginia v. Maryland, 540 U.S. 56,
74 n.9 (2003) (“Federal common law governs interstate bodies of water, ensuring that the
water is equitably apportioned between the States and that neither State harms the other’s
interest in the river.”))).

[P. 834, before sentence starting “In New Jersey v. New York,...”, add new
paragraph break.]

[PP. 834-35, remove quotation marks around sentence starting “A river
is more . ..” and ending “. .. as best they may be.” and block quote the
entire quotation.]

[P. 835, after n.997, add new paragraph:]

More recently, in Florida v. Georgia, the Supreme Court
summarized the “several related but more specific sets of principles” that
govern the doctrine of equitable apportionment in interstate disputes
between two states.3%0 Florida v. Georgia involved a dispute brought by
Florida, the downstream state, against Georgia over the division of water

350 585 U.S. ___, No. 142, Orig., slip op. at 10 (2018). Specifically, when asked to resolve
such a dispute under the doctrine of equitable apportionment, the Court should consider the
following principles: (1) that the two states “possess an equal right to make a reasonable use
of the waters of the stream”; (2) that “the Court’s ‘effort always is to secure an equitable
apportionment without quibbling over formulas’. . . [and w]here ‘[b]oth States have real and
substantial interests in the River,’” those interests ‘must be reconciled as best they may be™;
(3) that, “in light of the sovereign status and ‘equal dignity’ of States, ... the complaining
State must demonstrate that it has suffered a ‘threatened invasion of rights’ that is ‘of serious
magnitude”; and (4) that “where a complaining State meets its ‘initial burden of showing
‘real or substantial injury,’ this Court, recalling that equitable apportionment is ‘flexible,” not
‘formulaic,” will seek to ‘arrive at a just and equitable apportionment of an interstate stream’

by ‘consider[ing] ‘all relevant factors.” Id. at 11-14 (citations omitted).
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from an interstate river basin known as the Apalachicola-Chattahoochee-
Flint River Basin.351 At the outset, the Court noted that, “given the
complexity of many water-division cases, the need to secure equitable
solutions, the need to respect the sovereign status of the States, and the
importance of finding flexible solutions to multi-factor problems, we
typically appoint a Special Master and benefit from detailed factual
findings.”352 The Court remanded the case to the Special Master assigned
to the dispute, concluding that the Special Master had not applied the
proper standard to evaluate the case.333 The Court further advised that,
“[c]onsistent with the principles that guide our inquiry in this context,
answers need not be ‘mathematically precise or based on definite present
and future conditions.” Approximation and reasonable estimates may
prove ‘necessary to protect the equitable rights of a State.” . . . Flexibility
and approximation are often the keys to success in our efforts to resolve
water disputes between sovereign States that neither Congress ‘nor the
legislature of either State’ has been able to resolve.”354

The Problem of Enforcement: Virginia v. West Virginia.—

[P. 838, after paragraph ending “. .. agreement with Virginia to pay it.”,

add

new section “Enforcement Authority Includes Ordering

Disgorgements and Reformation of Certain Agreements”:]

Enforcement Authority Includes Ordering Disgorgement and
Reformation of Certain Agreements.—More recently, the Court, noting
that proceedings under its original jurisdiction are “basically equitable,”
has taken the view that its enforcement authority encompasses ordering
disgorgement of part of one state’s gain from its breach of an interstate
compact, as well as reforming certain agreements adopted by the states.355
In so doing, the Court emphasized that its enforcement authority derives
both from its “inherent authority” to apportion interstate streams between
states equitably and from Congress’s approval of interstate compacts. As
to its inherent authority, the Court noted that states bargain for water
rights “in the shadow of’ the Court’s broad power to apportion them
equitably and it is “difficult to conceive” that a state would agree to enter
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351 Jd. at 1-2.

352 Id. at 14.

353 Id. at 15.

354 Id. at 37 (quoting Idaho ex rel. Evans v. Oregon, 462 U.S. 1017, 1026 (1983); Virginia
v. West Virginia, 220 U.S. 1, 27 (1911)).

355 Kansas v. Nebraska, 574 U.S. , No. 126, Orig., slip op. at 14-17 (2015). Equity is
“the system of law or body of principles originating in the English Court of Chancery.”
BLACK’S LAW DICTIONARY 656 (10th ed. 2014). Persons who sought equitable relief “sought
to do justice in cases for which there was no adequate remedy at common law,” A.H.
MANCHESTER, MODERN LEGAL HISTORY OF ENGLAND AND WALES, 1750—1950 135—36 (1980),
i.e., cases in which the English courts of law could afford no relief to a plaintiff. While
eventually courts of law and courts providing equitable relief merged into a single court in
most jurisdictions, an equitable remedy refers to a remedy that equity courts would have
historically granted. See 1 DAN B. DoBBS, DOBBS LAW OF REMEDIES: DAMAGES—EQUITY—
RESTITUTION § 2.1(2), at 59—61 (2d ed. 1993). Compensatory damages are a classic “legal”
remedy, whereas an injunction is a classic “equitable” remedy. See RICHARD L. HASEN,
REMEDIES 141 (2d ed. 2010).
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an agreement as to water rights if the Court lacked the power to enforce
the agreement.356 The Court similarly reasoned that its remedial
authority “gains still greater force” because a compact between the states,
“having received Congress’s blessing, counts as federal law.”357 The Court
stated, however, that an interstate compact’s “legal status” as federal law
could also limit the Court’s enforcement power because the Court cannot
order relief that is inconsistent with a compact’s express terms.358

Controversies Between Citizens of Different States
The Law Applied in Diversity Cases.—

[P. 855, delete sentence starting “Despite, then, Justice Brandeis’
assurance . ..” and substitute with:]

As a result, notwithstanding Justice Brandeis’s oft-quoted statement that
there is “no federal general common law,”359 there are areas of law where
“federal judges may appropriately craft the rule of decision.”360
Nonetheless, because legislative power is vested in Congress, federal
common law plays a “necessarily modest role”36! under the Constitution,
and such common lawmaking must at a minimum be “necessary to protect
uniquely federal interests.”362

Clause 2. Original and Appellate Jurisdiction
THE ORIGINAL JURISDICTION OF THE SUPREME COURT

[P. 861, at end of n.1154, add:]

Cf. Florida v. Georgia, 585 U.S. ___, No. 142, Orig., slip op. at 3 (2018). This Court has
recognized for more than a century its inherent authority, as part of the Constitution’s grant
of original jurisdiction, to equitably apportion interstate streams between States.” But we
have long noted our ‘preference’ that States ‘settle their controversies by mutual
accommodation and agreement.” (quoting Kansas v. Nebraska, 574 U.S. ___, No. 126, Orig.,
slip op. at 7 (2015); Arizona v. California, 373 U.S. 546, 564 (1963))).

356 See Kansas, slip op. at 8 (quoting Texas v. New Mexico, 462 U.S. 554, 567 (1983)).

357 Id.

358 (.

359 See Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1938).

360 See Rodriguez v. FDIC, 140 S. Ct. 713, 717 (2020).

361 Il

362 Texas Indus., Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 640 (1981) (quoting Banco
Nacional de Cuba, 376 U.S. at 426) (internal quotation marks omitted); see, e.g., Rodriguez,
140 S. Ct. at 717-18 (concluding that a federal common law rule inappropriately developed
by the lower courts concerning allocation of a refund to an affiliated group of corporations
did not implicate any significant federal interests and did not necessitate discarding the
application of state law with respect to the tax dispute).
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POWER OF CONGRESS TO CONTROL FEDERAL COURTS

The Theory of Plenary Congressional Control

Appellate Jurisdiction.—

[P. 864, after sentence ending “. . . has been applied in later cases.”,
change period to comma and after n.1166, add:]

including recently in Patchak v. Zinke.363

Jurisdiction of the Inferior Federal Courts.—

[P. 866, after n.1178, add new paragraph break.]

[P. 867, after n.1182, add new sentences:]

More recently, in Patchak v. Zinke, the Court confirmed that “Congress’
greater power to create lower federal courts includes its lesser power to
‘limit the jurisdiction of those Courts.” So long as Congress does not violate
other constitutional provisions, its ‘control over the jurisdiction of the
federal courts’ is ‘plenary.”364 In Patchak, a neighboring landowner
challenged the authority of the Secretary of the Interior to invoke the
Indian Reorganization Act365 and take into trust a property on behalf of
the Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians, which
planned to build a casino on the property.366 While the suit was on remand
in a district court, Congress enacted the Gun Lake Trust Land
Reaffirmation Act, which “reaffirmed as trust land” the Tribe’s Property
and provided that “an action . .. relating to [that] land shall not be filed
or maintained in a Federal court and shall be promptly dismissed.”367 In
response, the district court dismissed the suit, and the U.S. Court of
Appeals for the D.C. Circuit affirmed.368 On appeal, the Supreme Court
affirmed the dismissal, holding that the Gun Lake Act did not violate
Article II1.369 In so holding, the Court clarified that “Congress generally
does not infringe the judicial power when it strips jurisdiction because,
with limited exceptions, a congressional grant of jurisdiction is a
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363 583 U.S. __, No. 16-498, slip op. at 7—8 (2018) (plurality opinion) (“Congress’ greater
power to create lower federal courts includes its lesser power to ‘limit the jurisdiction of those
Courts.” So long as Congress does not violate other constitutional provisions, its ‘control over
the jurisdiction of the federal courts’ is ‘plenary.” (quoting United States v. Hudson, 11 U.S.
(7 Cranch) 32, 33 (1812); Brotherhood of R.R. Trainmen Enter. Lodge, No. 27 v. Toledo, P. &
W.R. Co., 321 U.S. 50, 63-64 (1944))).

364 Jd. at 7-8 (2018) (plurality opinion) (quoting Hudson, 11 U.S. (7 Cranch) at 33;
Trainmen, 321 U.S. at 63—-64).

365 25 U.S.C. § 5108.

366 Patchak, slip op. at 1-2.

367 Gun Lake Trust Land Reaffirmation Act, Pub. L. No. 113-79, § 2, 128 Stat. 1913, 1913
14 (2014).

368 Patchak, slip op. at 4.

369 I



ARTICLE III—JUDICIAL DEPARTMENT

prerequisite to the exercise of judicial power.”370 Furthermore, the Court
stated, “when Congress strips federal courts of jurisdiction, it exercises a
valid legislative power no less than when it lays taxes, coins money,

declares war, or invokes any other power that the Constitution grants
it"’371

The Theory Reconsidered

[P. 872, after n.1208, delete sentence starting “Klein thus stands for the
proposition . ..” and substitute with:]

While the precise import of Klein—with its broad language prohibiting
Congress prescribing a “rule of decision” that unduly invades core judicial
functions—has puzzled legal scholars,37? it appears that Klein broadly
stands for the proposition that Congress may not usurp the judiciary’s
power to interpret and apply the law by directing a court “how pre-existing
law applies to particular circumstances” before it.373 Few laws, however,
have been struck down for improperly prescribing a “rule of decision” that
a court must follow, and the Court has, in more recent years, declined to
interpret Klein as inhibiting Congress from “amend[ing] applicable
law.”374

Instead, the Court has recognized that Congress may, without
running afoul of Klein, direct courts to apply newly enacted legislation to
pending civil cases, even when such an application would alter the
outcome in the case.37> Moreover, the general permissibility under Article

370 Id. (citing Steel Co. v. Citizens for Better Env’t, 523 U.S. 83, 94-95 (1998)).

371 Id. Moreover, not only does Congress have the power to restrict the jurisdiction of
lower courts, it also has significant discretion in structuring how appellate courts review
lower court judgments. See Ayestas v. Davis, 584 U.S. ___, No. 16-6795, slip op. at 14 (2018)
(rejecting the argument that appellate review must occur through the traditional Article IIT
hierarchy, as “[n]othing in the Constitution ties Congress to the typical structure of appellate
review established by statute.”).

372 See Bank Markazi v. Peterson, 578 U.S. , No. 14-770, slip op. at 13 & n.18 (2016)
(noting various secondary sources describing the Klein opinion as being “deeply puzzling,”
“delphic,” and “baffling”).

373 See id. at 12-13 & n.17. The Court in Bank Markazi noted that the precise
constitutional concern in Klein was tied to the President’s pardon power. Id. at 14-15.
Specifically, the Court viewed Klein as a case in which the Congress, lacking the authority
to impair directly the effect of a pardon, attempted to alter indirectly the legal effect of a
pardon by directing a court to a particular outcome, and, in so doing, was compelling a court
to a result that required the judiciary to act unconstitutionally. See id. at 15 & n.19 (noting
the constitutional infirmity identified by Klein was that the challenged law “attempted to
direct the result without altering the legal standards governing the effect of a pardon—
standards Congress was powerless to prescribe.”).

374 See, e.g., id. at 15 (holding that Klein’s prohibition “cannot” be taken “at face value”
because Congress has the power to “make valid statutes retroactively applicable to pending
cases”) (quoting R. FALLON, J. MANNING, D. MELTZER, & D. SHAPIRO, HART AND WECHSLER’S
THE FEDERAL COURTS AND THE FEDERAL SYSTEM 324 (7th ed. 2015)); Plaut v. Spendthrift
Farm, Inc., 514 U.S. 211, 218 (1995) (noting that Klein’s “prohibition does not take hold when
Congress ‘amend[s] applicable law™) (quoting Robertson v. Seattle Audubon Soc’y, 503 U.S.
429, 441 (1992)); Robertson, 503 U.S. at 437-38, 441.

375 See Bank Markazi, slip op. at 16. While retroactive legislation, standing alone, may
not violate Klein’s prohibition, other constitutional provisions—including Article I's
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III of legislation affecting pending litigation extends to statutes that direct
courts to apply a new legal standard even when the underlying facts of a
case are undisputed, functionally leaving the court with nothing to decide.
For example, in Bank Markazi v. Peterson, the Court upheld a provision
of the Iran Threat Reduction and Syria Human Rights Act of 2012 that
made a designated set of assets available for recovery to satisfy a discrete
and finite set of default judgments, notwithstanding the fact that the
change in the underlying law made the result of the pending case all but
a “forgone conclusion.”3’® In addition, the Bank Markazi Court,
recognizing Congress’s authority to legislate on “one or a very small
number of specific subjects,” rejected the argument that particularized
congressional legislation that alters the substantive law governing a
specific case—standing alone—impinges on the judicial power in violation
of Article II1.377 The Court held as such, even though the legislation in
question identified a case by caption and docket number and did not apply
to similar enforcement actions involving any other assets.37® Accordingly,
Klein‘s prohibition on congressionally prescribed “rule[s] of decision”
appears to be limited to instances where Congress “fails to supply any new
legal standard effectuating the lawmakers’ reasonable policy judgment”
and instead merely compels a court to make particular findings or results
under the old law.379

In Patchak v. Zinke, the Court reiterated the distinction “between
permissible exercises of the legislative power and impermissible
infringements of the judicial power.”380 In Patchak, a neighboring
landowner challenged the authority of the Secretary of the Interior to
invoke the Indian Reorganization Act38! and take into trust a property on
behalf of the Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians,
which planned to build a casino on the property.382 While the suit was on

78

prohibitions on ex post facto laws and bills of attainder and the Fifth Amendment’s Due
Process and Takings Clauses—may otherwise restrict Congress’s ability to legislate
retroactively. See id. (quoting Landgraf v. USI Film Prods., 511 U.S. 244, 266—67 (1994)). See
also Patchak v. Zinke, 583 U.S. ___, No. 16-498, slip op. at 5 (2018) (plurality opinion) (“[T]he
legislative power is the power to make law, and Congress can make laws that apply
retroactively to pending lawsuits, even when it effectively ensures that one side wins.”).

376 Bank Markazi, slip op. at 16; see also Robertson, 503 U.S. at 434—39 (upholding a
statute permitting timber harvesting, altering the outcome of pending litigation over the
permissibility of such harvesting).

377 Bank Markazi, slip op. at 21.

378 Id. The Court’s holding in Bank Markazi may have been influenced by the case
touching on foreign affairs, “a domain in which the controlling role of the political branches
is both necessary and proper.” Id. at 22. In concluding its opinion in Bank Markazi, the Court,
citing to long-established historical practices in the realm of foreign affairs, “stress[ed]” that
congressional regulation of claims over foreign-state property generally does not “inva[de]
upon the Article IIT judicial power.” Id. at 22—23.

379 See id. at 18-19. For example, the Bank Markazi Court noted that a statute that
directs that in a hypothetical case—“Smith v. Jones”—that “Smith wins,” would violate the
principle of Klein. Nonetheless, Congress can alter the underlying substantive law affecting
such a case, allowing Congress to accomplish indirectly what the rule of Klein directly
prohibits. See id. at 12-13 n.17.

380 Patchak, slip op. at 5-6.

381 25 U.S.C. § 5108.

382 Patchak, slip op. at 1-2, (plurality opinion).



ARTICLE III—JUDICIAL DEPARTMENT

remand in a district court, Congress enacted the Gun Lake Trust Land
Reaffirmation Act, which “reaffirmed as trust land” the Tribe’s Property
and provided that “an action . .. relating to [that] land shall not be filed
or maintained in a Federal court and shall be promptly dismissed.”383 In
response, the district court dismissed the suit, and the U.S. Court of
Appeals for the D.C. Circuit affirmed.38¢ On appeal, the Supreme Court
affirmed the dismissal, holding that the Gun Lake Act did not violate
Article ITI.385

Citing Plaut v. Spendthrift Farm, Inc., a plurality of the Court
restated that Congress may not exercise the judicial power, but its
legislative power permits Congress to make laws that apply retroactively
to pending lawsuits, even when the law effectively ensures that one side
will win.38 The plurality opinion stated that “[t]Jo distinguish between
permissible exercises of the legislative power and impermissible
infringements of the judicial power, this Court’s precedents establish the
following rule: Congress violates Article IIT when it ‘compel[s] . . . findings
or results under old law.” But Congress does not violate Article IIT when it
‘changes the law.”3%7 In sum, when congressional action compels an
Article IIT court to make certain findings under old law, the plurality
agreed with the dissenters that Congress cannot usurp the judiciary’s
power by saying, for example, “[iln Smith v. Jones, Smith wins.” 388
Furthermore, while the Court could not agree on a broader principle of
when a facially neutral law is permissible, four Justices concluded that a
facially neutral law that strips the courts of jurisdiction did not raise an
Article IIT concern, even when the natural result of the law ensured that
the government would win the only pending case the law would implicate.
Under these principles, the Court concluded that in the Gun Lake Act
Congress changed the law, which was “well within Congress’ authority
and d[id] not violate Article II1.”389

383 Gun Lake Trust Land Reaffirmation Act, Pub. L. No. 113-79, § 2, 128 Stat. 1913, 1913—
14 (2014).

384 Patchak, slip op. at 4.

385 I

386 Jd. at 5 (“The separation of powers, among other things, prevents Congress from
exercising the judicial power. One way that Congress can cross the line from legislative
power to judicial power is by ‘usurp[ing] a court’s power to interpret and apply the law to the
[circumstances] before it.” . . . At the same time, the legislative power is the power to make
law, and Congress can make laws that apply retroactively to pending lawsuits, even when it
effectively ensures that one side wins.” (citing Plaut v. Spendthrift Farm, Inc., 514 U.S. 211,
218 (1995)) (quoting Bank Markazi v. Peterson, 578 U.S. ___, No. 14-770, slip op. at 12
(2016))).

387 Id. at 5—6 (quoting Robertson v. Seattle Audubon Soc., 503 U.S. 429, 438 (1992); Plaut,
514 U.S. at 218).

388 Id. at 5.

389 Id. at 6.
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FEDERAL-STATE COURT RELATIONS

Conflicts of Jurisdiction: Rules of Accommodation

Abstention.—

[P. 883, at end of n.1272, delete “.” and substitute with:]

; Sprint Commc’ns, Inc. v. Jacobs, 571 U.S. 69 (2013).

Conflicts of Jurisdiction: Federal Court Interference with State Courts

Federal Restraint of State Courts by Injunctions.—

[P. 892, delete last paragraph and substitute with:]

Beyond criminal prosecutions, the Court extended Younger’s
general directive to bar interference with pending state civil cases that are
akin to criminal prosecutions.3% Younger abstention was also found
appropriate when a judgment debtor in a state civil case sought to enjoin
a state court order to enforce the judgment.39! The Court further applied
Younger‘s principles to bar federal court interference with state
administrative proceedings of a judicial nature, in which important state
interests were at stake.3%2 Nonetheless, the Court has emphasized that
“only exceptional circumstances justify a federal court’s refusal to decide
a case in deference to the States.”393 In Sprint Communications, Inc. v.
Jacobs,3%4 the Court made clear that federal forbearance under Younger
was limited to three discrete types of state proceedings: (1) ongoing state
criminal prosecutions; (2) particular state civil proceedings that are akin
to criminal prosecutions; and (3) civil proceedings involving orders
uniquely in furtherance of the state courts’ ability to perform their judicial
functions.3% In so doing, the Sprint Communications Court clarified that
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390 Middlesex Cty. Ethics Comm. v. Garden State Bar Ass’n, 457 U.S. 423 (1982); Moore
v. Sims, 442 U.S. 415 (1979); Trainor v. Hernandez, 431 U.S. 434 (1977); Juidice v. Vail, 430
U.S. 327 (1977); Huffman v. Pursue, Ltd., 420 U.S. 592 (1975) (state action to close adult
theater under the state’s nuisance statute and to seize and sell personal property used in the
theater’s operations).

391 Pennzoil Co. v. Texaco, Inc., 481 U.S. 1 (1987) (holding that federal abstention was
warranted in a federal court action to block a state court order issued under the state’s “lien
and bond” authority). It was “the State’s [particular| interest in protecting ‘the authority of
the judicial system, so that its orders and judgments are not rendered nugatory’ “that merited
abstention, and not merely a general state interest in protecting ongoing civil proceedings
from federal interference. Id. at 14 n.12 (quoting Juidice, 430 U.S. at 336 n.12).

392 OQh. Civil Rights Comm’n v. Dayton Christian Sch., Inc., 477 U.S. 619 (1986). The
“judicial in nature” requirement is more fully explicated in New Orleans Public Service, Inc.
v. Council of City of New Orleans, 491 U.S. 350 (1989).

393 See New Orleans Pub. Serv., Inc, 491 U.S. at 368.

394 571 U.S. 69 (2013).

395 Id. at 72-73.
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the types of cases previously held to merit abstention under the Younger
line defined Younger‘s scope and did not merely exemplify it.396

Habeas Corpus: Scope of the Writ.—

[P. 904, delete paragraph starting “For the future...”]

396 Id. at 78.
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Section 1. Full Faith and Credit

JUDGMENTS: EFFECT TO BE GIVEN IN FORUM STATE

Jurisdiction: A Prerequisite to Enforcement of Judgments

[P. 925, n.28, before “Rogers v. Alabama,” add:]

SeeV.L.v. E.L., 577 U.S. ___, No. 15-648, slip op. at 6 (2016) (per curiam) (holding that where
a Georgia judgment appeared on its face to have been issued by a court with jurisdiction and
there was no established Georgia law to the contrary, the Alabama Supreme Court erred in
refusing to grant the Georgia judgment full faith and credit); see also

RECOGNITION OF RIGHTS BASED UPON CONSTITUTIONS,

STATUTES, COMMON LAW

Development of the Modern Rule

[P. 943, delete n.109 and substitute with:]

E.g., Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981); Carroll v. Lanza, 349 U.S. 408 (1955);
Pacific Emps. Ins. Co. v. Industrial Accident Comm’n, 306 U.S. 493 (1939); Alaska Packers
Ass'n v. Industrial Accident Comm’n, 294 U.S. 532 (1935).

[P. 943, delete remainder of section following n.109 and substitute with:]

As such, a state need not “substitute for its own statute, applicable
to persons and events within it, the statute of another state reflecting a
conflicting and opposed policy,” so long as the state does not adopt a “policy
of hostility to the” public acts of that other state in so doing.397 In recent
years, the Court has, in protracted litigation by a Nevada citizen in a
Nevada court over alleged abusive practices by a California state agency,
twice interpreted the “policy of hostility” standard.?%® In 2003, in
Franchise Tax Board of California v. Hyatt, the Supreme Court held that
the Nevada Supreme Court did not exhibit “hostility” in declining to apply
a California law affording complete immunity to state agencies, because
the state high court had, in considering “comity principles with a healthy
regard for California’s sovereign status,” legitimately relied on “the
contours of Nevada’s own sovereign immunity from suit as a benchmark
for its analysis.”39 Thirteen years later, after the case had been remanded
and the Nevada Supreme Court had crafted a “special rule” for damages
in the matter wherein the California state agency could not rely on the
Nevada sovereign immunity statute limiting liability to $50,000, the
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397 See Carroll, 349 U.S. at 412-13.

398 See Franchise Tax Bd. of Cal. v. Hyatt (Franchise Tax Bd. II), 578 U.S. , No. 14-
1175, slip op. (2016); Franchise Tax Bd. of Cal. v. Hyatt (Franchise Tax Bd. I), 538 U.S. 488
(20083).

399 See Franchise Tax Bd. I, 538 U.S. at 499.
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Supreme Court reviewed whether the Nevada court’s ruling conflicted
with the Full Faith and Credit Clause.4% In contrast to the 2003 ruling,
the 2016 ruling held that the Nevada Supreme Court had acted in
violation of the Full Faith and Credit Clause. Specifically, the High Court
concluded that upholding the Nevada Supreme Court’s “special rule”—
which was supported by a “conclusory statement” respecting California’s
lack of oversight of its own agencies and was viewed by the Court as
reflecting a “policy of hostility to the public Acts’ of a sister State”—would
allow for a “system of special and discriminatory rules” that conflicted
with the Constitution’s “vision of 50 individual and equally dignified
States.”401 While the Franchise Tax Board litigation demonstrates that
the “policy of hostility” standard still exists as a threshold inquiry into
whether a state is providing full faith and credit to the public acts of a
sister state, ordinarily a state has significant discretion in applying their
own choice of law provisions in matters arising in that state’s courts, and
the Court will not engage in any broad “balancing-of-interests” approach
to determine the appropriate application of a given state law.402

Workers’ Compensation Statutes.—

[P. 950, delete n.134 and substitute with:]

See Crider v. Zurich Ins. Co., 380 U.S. 39 (1965); Carroll v. Lanza, 349 U.S. 408 (1955);
Cardillo v. Liberty Mutual Co., 330 U.S. 469 (1947); Pacific Emp’rs Ins. Co. v. Indus. Accident
Comm’n, 306 U.S. 493 (1939); Alaska Packers Ass'n v. Indus. Accident Comm’n, 294 U.S. 532
(1935).

Section 2. Interstate Comity
Clause 1. State Citizenship: Privileges and Immunities
STATE CITIZENSHIP: PRIVILEGES AND IMMUNITIES

All Privileges and Immunities of Citizens in the Several States

400 See Franchise Tax Bd. I, slip op. at 3—4.

401 See id. at 7. In 2018, the Supreme Court granted certiorari for a third time in the
litigation to decide whether the Constitution prohibited altogether the Nevada citizen’s suit
against the California tax board. Franchise Tax Bd. of Cal. v. Hyatt (Franchise Tax Board
III), 587 U.S. ___, No. 17-1299, slip op. at 1, 18 (2019). Overruling prior precedent, the Court
held that the California agency was entitled to sovereign immunity in Nevada’s courts as a
constitutional matter. Id. at 1, 18; see also id. at 3—4 n.1 (explaining that the board had
“raised an immunity-based argument from [the] suit’s inception, though it was initially based
on the Full Faith and Credit Clause”).

402 Franchise Tax Bd. II, slip op. at 7-8 (noting that while the Court, in the instant case,
could “safely conclude” that Nevada’s special rule violated the Constitution, the Court had
“abandoned” any broader balancing test with respect to the Full Faith and Credit Clause and
“public acts”).
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[P. 962, at end of first partial paragraph, add new sentence:]

Contrariwise, accessing public records through a state freedom of
information act was held not to be a fundamental activity, and a state may
limit such access to its own citizens.403

Section 3. New States
Clause 1. Admission of New States to Union
DOCTRINE OF THE EQUALITY OF STATES
[P. 972, delete first sentence in last paragraph and substitute with:]

The equal footing doctrine is generally a limitation upon the terms
by which Congress admits a state.404

[P. 973, delete n.271 and substitute with:]

See Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 204-05 (1999); Coyle
v. Smith, 221 U.S. 559, 573—-74 (1911); Bolln v. Nebraska, 176 U.S. 83, 89 (1900); Escanaba
Co. v. City of Chicago, 107 U.S. 678, 688 (1882); Withers v. Buckley, 61 U.S. (20 How.) 84, 92
(1857); Pollard’s Lessee v. Hagan, 44 U.S. (3 How.) 212, 22425, 229-30 (1845).

[P. 974, after sentence starting “Similarly, Indian treaty rights . ..”, add
new footnote:]

Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 204 (1999).

[P. 974, delete n.281 and substitute with:]

Id. In Herrera v. Wyoming, 587 U.S. ___, No. 17-532, slip op. at 10 (2019), the Supreme
Court confirmed that Mille Lacs “upended” the reasoning of Ward v. Race Horse, 163 U.S.
504 (1896), which had applied the “equal footing” doctrine to overrule a treaty granting
hunting rights to certain tribes. In Herrera, the Court said that “[s]tatehood is irrelevant” to
an analysis of whether Congress abrogated “an Indian treaty right . . . . unless a statehood
Act otherwise demonstrates Congress’ clear intent to abrogate a treaty, or statehood appears
as a termination point in the treaty.” Slip op. at 10.

403 McBurney v. Young, 569 U.S. 221, 224, 237 (2013). The Court further found that any
incidental burden on a nonresident’s ability to earn a living, own property, or exercise
another “fundamental” activity could largely be ameliorated by using other available
authorities. Id. at 227-28. The Court emphasized that the primary purpose of the state
freedom of information act was to provide state citizens with a means to obtain an accounting
of their public officials. Id. at 236-37.

404 See South Carolina v. Katzenbach, 383 U.S. 301, 328-29 (1966). However, in recent
years the Court has relied on the general principle of “constitutional equality” among the
states to strike down both federal and state laws. See, e.g., Franchise Tax Bd. of Cal. v. Hyatt,
578 U.S. __, No. 14-1175, slip op. at 7 (2016); Shelby Cty. v. Holder, 570 U.S. 529, 544 (2013)
(citing Nw. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 203 (2009)).
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ARTICLE IV—STATES RELATIONS
Clause 2. Property of the United States

PROPERTY AND TERRITORY: POWERS OF CONGRESS
Territories: Powers of Congress Thereover

[P. 980, after n.327, add new sentences:]

Congress may also establish non-judicial territorial offices.405 If the
powers and duties assigned to these offices are “primarily local” in nature,
then Congress may prescribe the manner of appointment for officials to
these positions without having to comply with the requirements of Article
II’s Appointments Clause. 406

405 Fin. Oversight & Mgmt. Bd. for P.R. v. Aurelius Inv., LLC, 140 S. Ct. 1649, 1655
(2020).
406 Id. at 1665. See supra “Federal v. Territorial Officers.”
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ARTICLE VI

Clause 2. Supremacy of the Constitution, Laws, and Treaties

NATIONAL SUPREMACY

Task of the Supreme Court Under the Clause: Preemption

[P. 1006, after “. .. will be necessary.”’, add new footnote:]

For a discussion of express preemption, see supra Article I: Section 3: Clause 3.

The Operation of the Supremacy Clause

[P. 1007, after n.9, add new paragraph:]

At the same time, however, the Supremacy Clause is not the
“source of any federal rights,”407 and the Clause “certainly does not create
a cause of action.”4%8 As such, individual litigants cannot sue to enforce
federal law through the Supremacy Clause, as such a reading of the
Clause would prevent Congress from limiting enforcement of federal laws
to federal actors.40? Instead, without a statutory cause of action, those
wishing to seek injunctive relief against a state actor that refuses to
comply with federal law must rely on the inherent equitable power of
courts, a judge-made remedy that may be overridden by Congress.410

Obligation of State Courts Under the Supremacy Clause

[P. 1009, at end of n.19, delete “.” and substitute with:]

; see also James v. City of Boise, 577 U.S. ___, No. 15-493, slip op. at 2 (2016) (“The Idaho
Supreme Court, like any other state or federal court, is bound by this Court’s interpretation
of federal law.”); DIRECTV, Inc. v. Imburgia, 577 U.S. ___, No. 14-462, slip op. at 5 (2015)
(holding that the Supreme Court’s interpretation of a federal law is an “authoritative
interpretation of that Act,” requiring the “judges of every State” to “follow it.”). Moreover, the
Court has interpreted the Supremacy Clause to require that a state court, when reviewing a
prisoner’s collateral claims that are controlled by federal law, “has a duty to grant the relief
that federal law requires.” See Montgomery v. Louisiana, 577 U.S. ___, No. 14-280, slip op.
at 13 (2016) (quoting Yates v. Aiken, 484 U.S. 211, 218 (1988)). For an extended discussion
on Montgomery and the obligations of state collateral review courts when reviewing
substantive constitutional rules, see supra Article III: Section 2. Judicial Power and
Jurisdiction: Clause 1. Cases and Controversies; Grants of Jurisdiction: Judicial Power and
Jurisdiction-Cases and Controversies: The Requirements of a Real Interest: Retroactivity
Versus Prospectivity.
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407 See Golden State Transit Corp. v. Los Angeles, 493 U.S. 103, 107 (1989).

408 See Armstrong v. Exceptional Child Ctr., Inc., 575 U.S. ___, No. 14-15, slip op. at 3
(2015).

409 I

410 Id. at 5-6.



ARTICLE VI—RIGHTS OF ACCUSED

Supremacy Clause Versus the Tenth Amendment

[P. 1018, delete sentence starting “Federal laws of general applicability
. .”]

[P. 1019, delete paragraph starting “The scope of the rule thus expounded
9
0

[P. 1019, delete paragraph starting “A partial answer was provided
...” and substitute with:]

Three years later in Reno v. Condon, the Court upheld the Driver’s
Privacy Protection Act of 1994 (DPPA) against a charge that it offended
the anti-commandeering doctrine.#!! That law restricted the disclosure
and dissemination of personal information provided in applications for
driver’s licenses.412 Equating the congressional enactment at issue in
Condon to the law that was upheld in South Carolina v. Baker, the Court
concluded that the DPPA did not require states in their sovereign capacity
to regulate their own citizens.413 Instead, the law regulated states as the
“owners of databases” of driver’s license data, and, therefore, applying the
principle of Garcia, the Court upheld the law as one that applied equally
to state and private actors.414

The Court’s most recent consideration of the anti-commandeering
principle occurred in 2018 in Murphy v. NCAA.415 In Murphy, Justice
Alito, writing on behalf of the Court, invalidated on anti-commandeering
grounds a provision in the Professional and Amateur Sports Protection
Act (PASPA) that prohibited states from authorizing sports gambling
schemes.416 Noting the rule from New York and Printz that Congress lacks
“the power to issue orders directly to the States,”417 the Court concluded
that PASPA’s prohibition of state authorization of sports gambling
violated the anti-commandeering rule by putting state legislatures under
the “direct control of Congress.”418 In so concluding, Justice Alito rejected
the argument that the anti-commandeering doctrine only applies to
“affirmative” congressional commands, as opposed to when Congress
prohibits certain state action.4!® Finding the distinction between

411 528 U.S. 141, 151 (2000).

412 Jd. at 146-47.

413 Id. at 150-51.

414 Jd. at 151; see also Murphy v. NCAA, 584 U.S. ___, No. 16-476, slip op. at 20 (2018)
(describing the holding of Condon).

415 See Murphy, slip op. at 14-24.

416 See Pub. L. No. 102-559, § 2(a), 106 Stat. 4227, 4228 (1992) (codified at 28 U.S.C.
§ 3702).

47 See Murphy, slip op. at 14. Murphy offered three justifications for the anti-
commandeering rule: (1) to protect liberty by ensuring a “healthy balance of power” between
the states and the federal government; (2) to promote political accountability by avoiding the
blurring of which government is to credit or blame for a particular policy; (3) to prevent
Congress from shifting the costs of regulation to the states. Id. at 17-18.

418 Id. at 18.

419 Id. at 18-19.
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ARTICLE VI—RIGHTS OF ACCUSED

affirmative requirements and prohibitions “empty,” the Court held that
both types of commands equally intrude on state sovereign interests. 420

In holding that Congress cannot command a state legislature to
refrain from enacting a law, the Murphy Court reconciled its holding with
two related doctrines.42! First, the Court noted that while cases like
Garcia and Baker establish that the anti-commandeering doctrine “does
not apply when Congress evenhandedly regulates activity in which both
States and private actors engage,”422 PASPA’s anti-authorization
provision was, in contrast, solely directed at the activities of state
legislatures.423 Second, the Court rejected the argument that PASPA
constituted a “valid preemption provision” under the Supremacy
Clause.42¢ While acknowledging that the “language used by Congress and
this Court” with respect to preemption is sometimes imprecise, 42> Justice
Alito viewed “every form of preemption” to be based on a federal law that
regulates the conduct of private actors—either by directly regulating
private entities or by conferring a federal right to be free from state
regulation.426 In contrast, PASPA’s anti-authorization provision did not
“confer any federal rights on private actors interested in conducting sports
gambling operations” or “impose any federal restrictions on private
actors.”427 As a result, the Murphy Court viewed the challenged provision
to be a direct command to the states in violation of the anti-
commandeering rule.428

88

120 Id. at 19.

421 Id. at 19-24.

122 Id. at 20.

423 Id. at 21. The Court also distinguished two other cases in which the Court rejected
anti-commandeering challenges to federal statutes. First, the Murphy Court found PASPA
to be distinct from the “cooperative federalism” of the law at issue in Hodel v. Virginia
Surface Mining & Reclamation Ass’n, Inc., 452 U.S. 264 (1981), in which, unlike PASPA,
Congress provided the states with the choice of either implementing a federal program or
allowing the federal program to preempt contrary state laws. See Murphy, slip op. at 20.
Likewise, the Murphy Court found FERC v. Mississippi, 456 U.S. 742 (1982) inapplicable, as
the law at issue in FERC did not, like PASPA, issue a command to a state legislature. See
Murphy, slip op. at 20. Instead, the Murphy Court viewed the law in FERC as imposing the
“modest requirement” that states “consider, but not necessarily” adopt federal regulations
pertaining to the consumption of oil and natural gas. Id.

424 See Murphy, slip op. at 21. Murphy identified two requirements for a preemption
provision to be deemed valid: (1) the provision must represent an exercise of power conferred
on Congress by the Constitution; (2) the provision must regulate private actors and not the
states. Id. In so concluding, the Court noted that the Supremacy Clause was not an
independent grant of legislative power and that “pointing to the Supremacy Clause” as the
basis for Congress’s authority “will not do.” Id. (citing Armstrong v. Exceptional Child Ctr.,
Inc., 575 U.S. ___, No. 14-15, slip op. at 3 (2015)).

425 [d. at 22—23. In particular, the Court noted that while express preemption clauses in
federal statutes often appear to operate directly on the states, it would be a “mistake to be
confused by the way in which a preemption provision is phrased” because Congress is not
required to “employ a particular linguistic formulation when preempting state law.” Id. at
22 (quoting Coventry Health Care of Missouri, Inc. v. Nevils, 581 U.S. ___, No. 16-149, slip
op. at 10-11 (2017)).

126 Id. at 23-24.

427 Jd. at 24 (noting that if a private actor started a sports gambling operation, either with
or without state authorization, PASPA’s anti-authorization provision would not be violated).

428 Jd. The Court ultimately invalidated PASPA in its entirety, holding that other



ARTICLE VI—RIGHTS OF ACCUSED

The Doctrine of Federal Exemption From State Taxation
Taxation of Salaries of Federal Employees.—

[P. 1025, delete subheading “Taxation of Salaries of Federal Employees”
and substitute with:]

Taxation of Federal Employees’ Compensation.—

[P. 1026, delete sentence starting “This principle, the Court has held
...” and substitute with:]

The Court has since held that the nondiscrimination language in the
quoted statute, 4 U.S.C. § 111, is “coextensive with the prohibition against
discriminatory taxes embodied in the modern constitutional doctrine of
intergovernmental tax immunity.”429

The Supreme Court has on multiple occasions confronted the
question of when a state tax is discriminatory within the meaning of § 111
because it violates constitutional “principles of intergovernmental tax
immunity.” 430 For example, Davis v. Michigan Department of the Treasury
involved a Michigan law that exempted state and local government
employees’ retirement benefits from taxation while subjecting federal
employees’ retirement benefits to taxation.43! In evaluating whether the
law ran afoul of the nondiscrimination principle, the Court reasoned that
“the relevant inquiry is whether the inconsistent tax treatment is directly
related to, and justified by, ‘significant differences between the two
classes.”432 The Court found no “significant differences” between federal
and state retirees, rejecting the state’s argument that the differential tax
treatment was justified by the relative amount of benefits afforded to
retirees in each class.433 Accordingly, the Court held that the law violated
the intergovernmental tax immunity doctrine.43¢ The Court reached a
similar conclusion in Barker v. Kansas, holding that Kansas could not tax

provisions of the law that did regulate private conduct were not severable from the anti-
authorization provision and therefore could exist independently from the unconstitutional
provision. See id. at 24—30.

429 Davis, 489 U.S. at 813; see also Dawson v. Steager, 586 U.S. ___, No. 17-419, slip op.
at 2 (2019) (“Section 111 codifies a legal doctrine almost as old as the Nation.”).

430 Davis, 489 U.S. at 817; see also id. at 814 (stating that “the scope of the immunity
granted or retained by the nondiscrimination clause [in § 111] is to be determined by
reference to the constitutional doctrine”).

431 Id. at 806.

432 Id. at 816 (quoting Phillips Chem. Co. v. Dumas Indep. Sch. Dist., 361 U.S. 376, 383—
85 (1960)).

433 The Court reasoned that even accepting the state’s argument that federal employees
generally received greater retirement benefits than their state counterparts, any difference
in amount failed to justify the “blanket exemption” in Michigan’s law. Id. at 817 (reasoning
that a “tax exemption truly intended to account for differences in retirement benefits would
not discriminate on the basis of the source of those benefits, as Michigan’s statute does;
rather, it would discriminate on the basis of the amount of benefits received by individual
retirees”).

434 I
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U.S. military retirees’ benefits while simultaneously exempting state and
local government retirees’ benefits from the same tax.435

The Court did, however, uphold a local occupational tax as
nondiscriminatory in Jefferson County v. Acker.436 In that case, two federal
judges who adjudicated cases in Jefferson County, Alabama, challenged a
county law requiring persons working within the county who were not
already subject to a license fee to pay an occupational tax.437 The Court
held that this requirement did not discriminate against federal judges
based on “the federal source of their pay.”438 The Court reasoned that even
though federal judges could not qualify for the licensing exemption, their
“similarly situated” state counterparts—state court judges—also had to
pay the tax, so there was no evidence of discrimination between those
classes of employees.439

The Court’s unanimous 2019 decision in Dawson v. Steager further
clarified the scope of the nondiscrimination principle, holding that a
violation of § 111 occurs any time a state “treats retired state employees
more favorably than retired federal employees and no ‘significant
differences between the two classes’ justify the differential treatment.”440
In that case, West Virginia had “expressly afford[ed] state law
enforcement retirees a tax benefit that federal retirees [could not]
receive.”441 The state conceded that there were no “significant differences”
between the petitioner’s “former job responsibilities [in the U.S. Marshals
Service] and those of the tax-exempt state law enforcement retirees,”
which included state police, firefighters, and deputy sheriffs.442 However,
West Virginia argued that the differential tax treatment was permissible
because federal law enforcement officials were on the same footing as most
state retirees, the state having extended the challenged tax benefit to only
a subset of state employees.443 The Court disagreed, holding that a tax
benefit can discriminate against federal employees even when only some
state employees qualify for the benefit and other state employees who are
similarly situated to the federal employees do not qualify for it.444¢ What
mattered was not “whether federal retirees are similarly situated to state
retirees who don’t receive a tax benefit,” but “whether they are similarly
situated to those who do.”445 And in making the latter determination, the

90

435 503 U.S. 594, 598, 605 (1992) (reasoning that although U.S. military retirees remain
in the military after retiring from active duty, their retirement benefits are still “deferred
pay for past services,” not “current compensation for reduced current services,” and thus “are
not significantly different from the benefits paid to Kansas’s state and local government
retirees”).

436 527 U.S. 423, 443 (1999).

437 Id. at 427.

438 Id. at 443.

439 I

440 Dawson v. Steager, 586 U.S. ___, No. 17-419, slip op. at 3 (2019) (quoting Davis v.
Mich. Dep’t of Treasury, 489 U.S. 803, 814—16 (1989)).

441 Jd. at 3.

442 Jd. at 3, 6.

443 Id. at 4.

444 Jd. at 4-7.

45 1d. at 7.
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Court clarified, courts should look to how the state itself has defined the
“favored class.”446 In this case, West Virginia “define[d] the favored class”
by the retirees’ former occupations rather than other criteria, such as age
or differences among types of pension benefits, and so the Court believed
1t was appropriate to focus on the “comparable duties” of these officials. 447

446 Id. at 6.
“7]d. at 6-7.
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AMENDMENTS TO THE CONSTITUTION

BILL OF RIGHTS
First Through Tenth Amendments
The Fourteenth Amendment and Incorporation.—

[PP. 1049-50, n.26, delete sentence starting “The language of this process
...” through end of footnote]

[P. 1052, at end of paragraph ending with n.37, add new sentence:]

The modern doctrine of incorporation, like some of the earlier cases
described above, asks whether a right is “both ‘fundamental to our scheme
of ordered liberty’ and ‘deeply rooted in this Nation’s history and
tradition.” 448

[P. 1053, n.37, before “Cruel and unusual punishment—", add:]

Excessive Bail—McDonald v. City of Chicago, 561 U.S. 742, 764 n.12 (2010); Schilb v. Kuebel,
404 U.S. 357, 365 (1971).

Excessive Fines—Timbs v. Indiana, 139 S. Ct. 682, 687 (2019).

[P. 1053, n.37, after “Provisions not applied are,” delete sentences starting
“Eighth Amendment—” through end of footnote]

[P. 1054, delete sentence starting “The latter result . . .” and substitute
with:]

The Supreme Court, however, has since clarified that incorporated rights
are generally enforced according to federal standards.449

448 Timbs v. Indiana, 139 S. Ct. 682, 689 (2019) (quoting McDonald v. City of Chicago,
561 U.S. 742, 767 (2010).

449 Timbs v. Indiana, 139 S. Ct. 682, 687 (2019). In Timbs, the Court noted that one
exception was the Sixth Amendment’s guarantee of jury unanimity. Id. at 687 n.1; see also
Apodaca v. Oregon, 406 U.S. 404, 405 (1972) (plurality opinion) (concluding that the Sixth
Amendment does not require jury unanimity); Johnson v. Louisiana, 406 U.S. 356, 375 (1972)
(Powell, dJ., concurring) (arguing that “at least in defining the elements of the right to jury
trial, there is no sound basis for interpreting the Fourteenth Amendment to require blind
adherence by the States to all details of the federal Sixth Amendment standards”). A year
later, in Ramos v. Louisiana, the Supreme Court overruled this contrary precedent and
clarified that “the Sixth Amendment’s unanimity requirement applies to state and federal
criminal trials equally.” 140 S. Ct. 1390, 1397 (2020).
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FIRST AMENDMENT

RELIGION
An Overview
Court Tests Applied to Legislation Affecting Religion.—

[P. 1064, n.28, delete first citation sentence and substitute with:]

See Am. Legion v. Am. Humanist Ass’'n, 588 U.S. ____, Nos. 17-1717, 18-18, slip op. at 15, 28
(2019) (declining to use Lemon to evaluate “the use, for ceremonial, celebratory, or
commemorative purposes, of words or symbols with religious associations” and upholding
public display of cross after looking to the history of the display); Town of Greece v. Galloway,
572 U.S. 565, 591-92 (2014) (upholding legislative prayers on the basis of historical
tradition); Lee v. Weisman, 505 U.S. 577, 587 (1992) (declining to consider case under Lemon
because the practice of invocations at public high school graduations was invalid under
established precedents prohibiting coercive government practices); Marsh v. Chambers, 463
U.S. 783, 790-91 (1983) (upholding legislative prayers on the basis of historical practice).

[P. 1064, delete sentence starting “Nonetheless, the Court employed the
Lemon tests . ..” and substitute with:]

Notwithstanding steady criticism of the standard,4° the Court continued
to employ the Lemon tests in various Establishment Clause decisions,45!
expressly rejecting a litigant’s request to “abandon Lemon‘s purpose test”
in 2005.452

[P. 1064, at the end of sentence starting “Other tests, however, . ..”, add
new footnote:]

Under some circumstances, the Court has concluded that the normal tests are wholly
inapplicable. See, e.g., Trump v. Hawaii, 585 U.S. , No. 17-965, slip op. at 30 (2018)
(“[TThis Court has engaged in a circumscribed judicial inquiry when the denial of a visa
allegedly burdens the constitutional rights of a U.S. citizen.”); see also id. at 32 (asking
whether “the policy is facially legitimate and bona fide,” and whether “it can reasonably be
understood to result from a justification independent of unconstitutional grounds”).

450 See, e.g., Am. Legion, slip op. at 14 (2019) (collecting examples of criticism).

451 See, e.g., Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 395 (2000) (holding
unconstitutional under the Lemon purpose test a school district policy permitting high school
students to decide by majority vote whether to have a student offer a prayer over the public
address system prior to home football games); Agostini v. Felton, 521 U.S. 203, 234-35 (1997)
(upholding under the Lemon test the provision of remedial educational services by public
school teachers to elementary and secondary schoolchildren on the premises of religious
schools).

452 McCreary Cty. v. ACLU, 545 U.S. 844, 861 (2005). See also, e.g., Zelman v. Simmons-
Harris, 536 U.S. 639, 668 (2002) (O’Connor, J., concurring) (describing Lemon as “a central
tool” in Establishment Clause analysis).
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[P. 1064, after sentence starting “Other tests, however . .

AMENDMENT 1—RELIGION, FREE SPEECH, ETC.

>, add new

sentence:]

Two decisions from the Roberts Court suggest that the Court may be
moving towards a new test, holding that at least in the areas of legislative
prayer and longstanding government-sponsored monuments involving
religious symbols, the Supreme Court will look to historical practice,
evaluating government actions by reference to established traditions
rather than the Lemon factors. 453

[P. 1064, at end of n.30, add:]

Justice Kennedy’s “coercion” analysis should be distinguished from the views of Justice
Thomas, who has argued repeatedly that government actions violate the Establishment
Clause only if they “involve actual legal coercion” resembling historical religious
establishments. Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 52 (2004) (Thomas, J.,
concurring); accord, e.g., Town of Greece v. Galloway, 572 U.S. 565, 608 (2014) (Thomas, J.,
concurring).

[P. 1065, delete sentence starting “In two Establishment Clause decisions
...” through end of n.37.]

[P. 1065, at end of n.42, add:]

But see Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm’n, 584 U.S. ___, No. 16-111,
slip op. at 18 (2018) (holding that the presence of government hostility to religion in an
administrative adjudication violated the Free Exercise Clause without articulating the
appropriate level of scrutiny governing the Court’s decision).

Government Neutrality in Religious Disputes.—

[P. 1067, after n.50, delete rest of sentence and substitute with:]

the Supreme Court expanded on this “neutral principles” approach.
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453 Am. Legion v. Am. Humanist Ass'n, 588 U.S. ____, Nos. 17-1717, 18-18, slip op. at 21
(2019); Town of Greece v. Galloway, 572 U.S. 565, 577 (2014). In American Legion, it appears
that a majority of Justices voted to limit Lemon’s applicability, but the fractured nature of
the opinions make it difficult to determine when Lemon might apply in the future. A four-
Justice plurality of the Court said that several considerations “counsel against” Lemon
governing the Court’s evaluation of “longstanding monuments, symbols, and practices,” and
instead said that such actions should be held constitutional so long as they comport with
historical traditions. American Legion, slip op. at 16, 28 (plurality opinion). At least two
concurring Justices, however, would have more broadly overruled the Lemon test. Id. at 6
(Thomas, J., concurring); id. at 7-8 (Gorsuch, J., concurring). The plurality opinion is
narrower than the concurring opinions, because it would only have partially overruled
Lemon, likely making it controlling in the future. Marks v. United States, 430 U.S. 188, 193
(1977) (explaining that when “no single rationale explaining the result [of a case] enjoys the
assent of five Justices,” the position representing the narrowest grounds is the holding of the
Court). Accordingly, courts might still use Lemon to evaluate Establishment Clause claims
that do not involve “longstanding monuments, symbols, and practices.” American Legion, slip
op. at 16 (plurality opinion).
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[P. 1068, delete paragraph starting “Thus, it is unclear...” and substitute
with:]

Stemming from these general principles of “religious autonomy” 454
or “ecclesiastical abstention”4% is the “ministerial exception” doctrine.456
In Hosanna-Tabor Evangelical Lutheran Church & School v. EEOC, the
Supreme Court extended prior cases prohibiting judicial involvement in
matters of church governance to limit the scope of certain employment
discrimination laws.457 A teacher at a Lutheran school claimed that she
had been fired in violation of the federal Americans with Disabilities Act
of 1990.458 The school sought to dismiss her claim, arguing that the suit
was barred under the “ministerial exception,” a doctrine recognized by the
lower courts precluding the application of federal antidiscrimination law
to certain employment disputes.45® The Court agreed, recognizing the
existence of the ministerial exception and ruling that “[r]Jequiring a church
to accept or retain an unwanted minister, or punishing a church for failing
to do so” impermissibly “interferes with the internal governance of the
church,” violating both the Free Exercise and Establishment Clauses. 460

The Court further held that this ministerial exception applied to
the teacher’s claim in Hosanna-Tabor even though she was not “the head
of a religious congregation.”461 The Court identified four factors leading to
the conclusion that the teacher qualified “as a minister.”462 First, the
Court observed that the church labeled her “as a minister, with a role
distinct from that of most of its members.”463 Second, the Court stressed
that the church gave her this title only after “significant . . . religious
training” and “a formal process of commissioning.”464 Third, the teacher
held herself out as a minister of the church, in part by claiming a federal
tax exemption available only to ministers.465 And fourth, the Court said
that her job duties, including her responsibilities in leading religious

454 See, e.g., Roman Catholic Archdiocese of San Juan v. Feliciano, 140 S. Ct. 696, 699
(2020) (per curiam).

455 See, e.g., Puri v. Khalsa, 844 F.3d 1152, 1162 (9th Cir. 2017); Winkler v. Marist
Fathers of Detroit, Inc., 901 N.W.2d 566, 573 (Mich. 2017); St. Joseph Catholic Orphan Soc’y
v. Edwards, 449 S.W.3d 727, 738 (Ky. 2014).

456 Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC, 565 U.S. 171, 188
(2012).

457 Id. at 185; see also, e.g., Serbian E. Orthodox Diocese v. Milivojevich, 426 U.S. 696,
710 (1976) (“This principle [limiting the role of civil courts in resolving religious
controversies] applies with equal force to church disputes over church polity and church
administration.”)

458 Hosanna-Tabor, 565 U.S. at 179.

459 Id. at 180.

460 Jd. at 188-89 (“By imposing an unwanted minister, the state infringes the Free
Exercise Clause, which protects a religious group’s right to shape its own faith and mission
through its appointments. According the state the power to determine which individuals will
minister to the faithful also violates the Establishment Clause, which prohibits government
involvement in such ecclesiastical decisions.”).

461 Jd. at 190.

462 I

463 Jd. at 191.

164 I

465 Id. at 191-92.
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activities, “reflected a role in conveying the [c]hurch’s message and
carrying out its mission.”466 The Court declined, however, to say whether
any of these factors, standing alone, could be sufficient to qualify a teacher
as a minister. 467

In Our Lady of Guadalupe School v. Morrissey-Berru, the Court
suggested that the last factor from Hosanna-Tabor—the individual’s job
functions—was the most important for determining whether a particular
employee falls within the ministerial exception.46® Qur Lady of Guadalupe
consolidated two cases involving employment discrimination claims
brought by teachers fired by religious schools.46? The Court ruled that the
two teachers fell within the doctrine4? even though, relative to the teacher
in Hosanna-Tabor, they did not have the title of “minister,” had less
religious training, and were not practicing members of their employer’s
religion.47 Instead, the Court said that “[w]hat matters, at bottom, is what
an employee does.”472 Specifically, the Court recognized “that educating
young people in their faith, inculcating its teachings, and training them to
live their faith are responsibilities that lie at the very core of the mission
of a private religious school.”473 The Court further understood that the two
teachers in the combined cases “performed vital religious duties,”
emphasizing that they provided religious instruction, prayed with their
students, and were “expected to guide their students, by word and deed,
toward the goal of living their lives in accordance with the faith.”474
Consequently, “judicial intervention” in either dispute would, in the
Court’s view, “threaten[] the school’s independence in a way that the First
Amendment does not allow.”475

96

466 Jd. at 192.

1467 See id.

468 Qur Lady of Guadalupe Sch. v. Morrissey-Berru, 140 S. Ct. 2049, 2059 (2020).
However, the Court emphasized that “a variety of factors may be important” in any given
case. Id. at 2063.

469 Jd. at 2055—56.

470 The majority opinion seemed to move away from using the term “ministerial
exception,” referring instead to “the Hosanna-Tabor exception,” id. at 2062, or “the
exemption we recognized in Hosanna-Tabor,” id. at 2066. This nomenclature choice could be
related to the substance of the decision: elsewhere, the Court emphasized that not all
religions use the title of “minister,” cautioning against “attaching too much significance to
titles.” Id. at 2064.

471 Id. at 2056, 2068.

472 Id. at 2064.

413 I

474 Id. at 2066.

475 Id. at 2069.
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Establishment of Religion

Governmental Encouragement of Religion in Public Schools: Prayers and
Bible Reading.—

[P. 1093, delete n.170 and substitute with:]

The Court distinguished Marsh v. Chambers, 463 U.S. 783, 792 (1983), holding that the
opening of a state legislative session with a prayer by a state-paid chaplain does not offend
the Establishment Clause. The Marsh Court had distinguished Abington on the basis that
state legislators, as adults, are “presumably not readily susceptible to ‘religious
indoctrination’ or ‘peer pressure” and the Lee Court reiterated this distinction. 505 U.S. at
596-97. This distinction was again relied on by a plurality of Justices in Town of Greece v.
Galloway, 572 U.S. ___, No. 12-696, slip op. (2014), in a decision upholding the use of
legislative prayer at a town board meeting. Id. at 18-24. Justice Kennedy, on behalf of
himself and Chief Justice Roberts and Justice Alito, distinguished the situation in Lee, in
that with legislative prayer, at least in the context of Town of Greece, those claiming offense
at the prayer were “mature adults” who are not “susceptible to religious indoctrination or
peer pressure” and were free to leave a town meeting during the prayer without any adverse
implications. Id. at 22—-23 (quoting Marsh, 463 U.S. at 792).

Religion in Governmental Observances.—
[P. 1102, at end of section, add new paragraph:]

The Court likewise upheld the use of legislative prayers in the
context of a challenge to the use of sectarian prayers to open a town
meeting. In Town of Greece v. Galloway,4"® the Court considered whether
such legislative prayers needed to be “ecumenical” and “inclusive.” The
challenge arose when the upstate New York Town of Greece recruited local
clergy, who were almost exclusively Christian, to deliver prayers at
monthly town board meetings. Basing its holding largely on the nation’s
long history of using prayer to open legislative sessions as a means to lend
gravity to the occasion and to reflect long-held values, the Court concluded
that the prayer practice in the Town of Greece fit within this tradition.477
The Court also voiced pragmatic concerns with government scrutiny
respecting the content of legislative prayers.4’8 As a result, after Town of
Greece, absent a “pattern of prayers that over time denigrate, proselytize,
or betray an impermissible government purpose,” First Amendment
challenges based solely on the content of a legislative prayer appear
unlikely to be successful.4’”® Moreover, absent situations in which a
legislative body discriminates against minority faiths, governmental

476 572 U.S. ___, No. 12-696, slip op. (2014).

477 Id. at 9-18. The Court suggested that a pattern of prayers that over time “denigrate,
proselytize, or betray an impermissible government purpose” could establish a constitutional
violation. Id. at 17.

478 Id. at 12 (“To hold that invocations must be nonsectarian would force the legislatures
that sponsor prayers and the courts that are asked to decide these cases to act as supervisors
and censors of religious speech, a rule that would involve government in religious matters to
a far greater degree than is the case under the town’s current practice . . ..”).

479 Id. at 17.
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entities that allow for sectarian legislative prayer do not appear to violate
the Constitution.480

Religious Displays on Governmental Property.—

[P. 1102, delete “was twice before the Court, with varying results.” and
substitute with:]

has yielded varying results before the Court.

[P. 1105, after n.240, add new sentence:]

A plurality of the Court would have used a different analysis to uphold the
monument. Chief Justice Rehnquist argued that the Lemon test was “not
useful in dealing with the sort of passive monument that Texas has
erected on its Capitol grounds.”48! Instead, the plurality’s decision was
“driven both by the nature of the monument and by our Nation’s
history.”482

[P. 1106, after n.243, add new paragraphs:]

The Supreme Court considered the constitutionality of another
Latin Cross erected as a World War I memorial in American Legion v.
American Humanist Association.483 In upholding the memorial, Justice
Alito’s opinion for the Court relied on some of the factors highlighted by
Justice Breyer’s concurring opinion in Van Orden—namely, the fact that
this particular monument had “stood undisturbed for nearly a century”484
and had “acquired historical importance” to the community.485 The
majority opinion said that while the cross is a Christian symbol, that
symbol “took on an added secular meaning when used in World War 1
memorials.”486 Under these circumstances, the Court concluded that
requiring the state to “destroy[] or defac[e]” the cross “would not be
neutral” with respect to religion “and would not further the ideals of
respect and tolerance embodied in the First Amendment.”487

More broadly, however, in American Legion, a majority of the
Justices limited Lemon's scope. Writing for a four-Justice plurality,
Justice Alito declared that several considerations “counseled against”
applying the Lemon test to “longstanding monuments, symbols, and
practices,”488 saying that they should instead be considered constitutional

)

so long as they “follow in” a historical “tradition” of religious
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480 Il
481 Jd. at 685 (plurality opinion).

482 Id

1483 588 U.S. , Nos. 17-1717, 18-18 (2019).
484 Id., slip op. at 31.

185 Id. at 28.

486 Jd.

487 Id. at 31.

488 Jd. at 16 (plurality opinion).
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accommodation.48® Justices Thomas and Gorsuch wrote separate
concurrences disapproving of Lemon more generally, expressing their own
views on how courts should evaluate Establishment Clause claims.4%
Therefore, a majority of Justices—the plurality, plus Justices Thomas and
Gorsuch—voted to limit Lemon‘s applicability in future cases involving the
constitutionality of religious displays on government land.

[P. 1106, after sentence ending “. .. and instead remanded the case for
further consideration.”, add new section:]

Trump v. Hawaii—An entirely different standard governs the
constitutionality of a President’s “national security directive regulating
the entry of aliens abroad” that is “facially neutral toward religion,” as the
Court held in Trump v. Hawaii.#?! The plaintiffs in that case sought a
preliminary injunction against a presidential proclamation that
suspended or restricted the entry of foreign nationals from specified
countries, arguing, in relevant part, that the proclamation “was issued for
the unconstitutional purpose of excluding Muslims.”492 While the text of
the document was facially neutral, restricting entry on the basis of
national origin, the plaintiffs highlighted “a series of statements by the
President and his advisors” suggesting that the President had intended to
target immigration of Muslims.493 The Court held that the proper
standard to evaluate this Establishment Clause claim was the
“circumscribed judicial inquiry” prescribed “when the denial of a visa
allegedly burdens the constitutional rights of a U.S. citizen.”494 Under this
standard, the Court would consider “whether the entry policy [was]
plausibly related to the Government’s stated objective to protect the
country and improve vetting processes,” and the plaintiffs’ “extrinsic
evidence” would not render the policy unconstitutional “so long as [the
policy could] reasonably be understood to result from a justification
independent of unconstitutional grounds.”4% Under this lenient standard,
the Court upheld the proclamation, concluding that the plaintiffs had “not
demonstrated a likelihood of success on the merits of their constitutional
claim.”496

1489 Id. at 28.

490 Jd. at 6 (Thomas, J., concurring) (“I would . . . overrule the Lemon test in all contexts.”);
id. at 7 (Gorsuch, J., concurring) (“Lemon was a misadventure.”). Justice Kavanaugh also
concurred and suggested that he would no longer apply Lemon in any case, although he had
joined the plurality opinion. See id. at 1 (Kavanaugh, J., concurring) (“[T]his Court no longer

applies the old test articulated in Lemon . . ..”);
491 585 U.S. ___, No. 17-965, slip op. at 29 (2018).
492 Jd. at 24.
493 Id. at 26.

194 Jd. at 30. The Court cited Kleindienst v. Mandel, a case in which American citizens
who wished to receive the speech of a foreign national challenged the denial of the speaker’s
visa under the First Amendment. 408 U.S. 753, 75657 (1972).

49 Hawaii, slip op. at 32.

496 Jd. at 38.
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Free Exercise of Religion

[P. 1108, at end of n.252, add:]

Cf. Sause v. Bauer, 585 U.S. , No. 17-742, slip op. at 2 (2018) (per curiam) (“There can be
no doubt that the First Amendment protects the right to pray. Prayer unquestionably
constitutes the ‘exercise’ of religion.”).

[P. 1109, after “. .. can work both ways, the Court ruled in”, add:]

Locke v. Davey,

[P. 1110, after n.263, add new paragraphs:]

The Court distinguished Locke, however, in Trinity Lutheran
Church, explaining that Locke's holding hinged on that the fact that the
State of Washington was prohibiting the dissemination of scholarship
money because of what the theology student “proposed to do” with the
money as opposed to “who he was.”497 In particular, the Court noted that
the Washington scholarship program in Locke could be used by students
to attend pervasively religious schools, but the program could not be used
for the training of the clergy.49 In contrast, the Trinity Lutheran Church
Court held that the State of Missouri’s decision to exclude an otherwise
qualified church from a government grant program on the basis of the
church’s religious status violated the Free Exercise Clause.4? In so
holding, the Court concluded that while the First Amendment allows the
government to limit the extent government funds can be put to religious
use, the government cannot discriminate based on one’s religious status
and, in so doing, put the recipient of a government benefit to the choice
between maintaining that status or receiving a government benefit. 500

The Court built on Trinity Lutheran’s nondiscrimination principle
in Espinoza v. Montana Department of Revenue, ruling that Montana
could not bar religious schools from participating in a tax credit program
benefiting private school students.59! The Montana Supreme Court
concluded that the program violated a state constitutional provision,
known as the No-Aid Clause, which prohibited the government from
providing direct or indirect financial support to religious schools.502 The
State argued that Trinity Lutheran should not apply because the No-Aid
Clause excluded religious schools based on how they would use the funds—
for religious education.?03 The Supreme Court disagreed, stating that the
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497 See also Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U.S. ___, No. 15-577,
slip op. at 12 (2017) (emphases in original).

498 Jd. at 13 (citing Locke, 540 U.S. at 724).

499 Id. at 14-15.

500 Id. at 13—14 (“In this case, there is no dispute that Trinity Lutheran is put to the choice
between being a church and receiving a government benefit. The rule is simple: No churches
need apply.”) (emphasis added).

501 140 S. Ct. 2246, 2255-56 (2020).

502 Id. at 2254.

503 Id. at 2255.
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text of the state constitutional provision barred religious schools from
public benefits solely because of their religious character.5%
Distinguishing Locke, the Court emphasized that Montana had not merely
excluded any “particular ‘essentially religious’ course of instruction,” but
barred all aid to religious schools.?05 Further, unlike the “historical and
substantial’ state interest in not funding the training of clergy” at issue in
Locke, there was no similar historically grounded interest in disqualifying
religious schools from public aid more generally.5% Based on this religious
discrimination, the Court evaluated the state’s application of the No-Aid
Clause under a strict scrutiny analysis and ultimately ruled it
unconstitutional.57 The Court held that, while the state was not required
to “subsidize private education,” once it decided to do so, it could not
“disqualify some private schools solely because they are religious.”508

The Belief-Conduct Distinction.—

[P. 1110, at end of n.264, add:]

See also Sause v. Bauer, 585 U.S. ___, No. 17-742, slip op. at 2 (2018) (per curiam) (noting
that while “the right to pray” would normally be protected under the First Amendment,
“there are clearly circumstances in which a police officer may lawfully prevent a person from
praying at a particular time and place”).

Free Exercise Exemption from General Governmental Requirements.—

[P. 1121, at end of n.333, add:]

See also Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm’n, 584 U.S. ___, No. 16-111,
slip op. at 3 (2018) (“[T]he delicate question of when the free exercise of . . . religion must
yield to an otherwise valid exercise of state power [must] be determined in an adjudication
in which religious hostility on the part of the State itself would not be a factor in the balance
the State sought to reach.”).

[PP. 1122-23, delete paragraph starting “It does appear that...”]

[P. 1124, at beginning of n.350, add new sentence:]

See Burwell v. Hobby Lobby Stores, Inc., 573 U.S. __, No. 13-354, slip op. (2014) (holding
that RFRA applied to for-profit corporations and that a mandate that certain employers
provide their employees with “[a]ll Food and Drug Administration approved contraceptive
methods, sterilization procedures, and patient education and counseling for women with
reproductive capacity” violated RFRA’s general provisions); see also

504 I,
505 Id. at 2257 (quoting Locke v. Davey, 540 U.S. 712, 721 (2004)).
506 Jd. at 2257—58 (quoting Locke, 540 U.S. at 722).

507 Id. at 2260—61.

508 Id. at 2261.
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Religious Disqualification.—

[P. 1125, delete section “Religious Disqualification” and substitute with:]

The Supreme Court has recognized that the Free Exercise Clause
“protect[s] religious observers against unequal treatment” and subjects
laws that target the religious for “special disability” based on their
“religious status” to strict scrutiny.5%® For example, in McDaniel v. Paty,
the Court struck down a Tennessee law barring “[ministers] of the Gospel,
or [priests] of any denomination whatever” from serving as a delegate to a
state constitutional convention.510 While the Court splintered with respect
to its rationale, at least seven Justices agreed that the law violated the
Free Exercise Clause by unconstitutionally conditioning the right of free
exercise of one’s religion on the “surrender” of the right to seek office as a
delegate.511

Similarly, in Trinity Lutheran Church v. Comer, the Court held
that a church that ran a preschool and daycare center could not be
disqualified from participating in a Missouri program that offered funding
for the resurfacing of playgrounds because of the church’s religious
affiliation.?12 Specifically, Chief Justice Roberts, on behalf of the Court,513
noted that Missouri’s policy of excluding an otherwise eligible recipient
from a public benefit solely because of its religious character imposed an
unlawful penalty on the free exercise of religion triggering the “most
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509 See Church of Lukumi Babalu Aye, Inc. v. Hialeah, 506 U.S. 520, 533, 542 (1993).

510 435 U.S. 618, 620 (1978).

511 See 435 U.S. at 626 (plurality opinion). A plurality opinion by Chief Justice Burger,
joined by Justices Powell, Rehnquist, and Stevens noted that the absolute prohibition on the
government regulating religious beliefs (as established by Torasco v. Watkins, 367 U.S. 488
(1961)) was inapplicable to the case because the Tennessee disqualification was a prohibition
based on religious “status,” not belief. See id. at 626—27. Nonetheless, the plurality opinion
concluded that the (1) Tennessee law was governed by the balancing test established under
Sherbert v. Verner, 374 U.S. 498, 406 (1963), and (2) the law’s regulation of religious status
could not be justified based on the state’s outmoded views of the dangers of clergy
participation in the political process. Id. at 627-28.

Justice Brennan, joined by dJustice Marshall, relying on 7Torasco, argued that the
challenged provision, by establishing as a “condition of office the willingness to eschew
certain protected religious practices,” violated the Free Exercise Clause. Id. at 632 (Brennan,
J., concurring). Justice Brennan’s concurrence also maintained that the exclusion created by
the Tennessee law could violate the Establishment Clause. Id. at 636. In a separate opinion,
Justice Stewart noted his agreement with Justice Brennan’s conclusion that Torasco
controlled the case. Id. at 642 (Stewart, J., concurring). Rather than relying on the Free
Exercise Clause to invalidate the Tennessee law, Justice White’s concurrence suggested that
the law was unconstitutional under the Equal Protection Clause of the Fourteenth
Amendment. Id. at 643 (White, J., concurring).

512 See also Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U.S. ___, No. 15-577,
slip op. at 5n.1 (2017).

513 Three Justices (Kennedy, Alito, and Kagan) joined Chief Justice Roberts’ entire
opinion, while Justices Thomas and Gorsuch joined in all but a single footnote of the decision.
The footnote that Justices Thomas and Gorsuch declined to join was a footnote that
disclaimed that the instant case was examining “express discrimination based on religious
identity with respect to playground resurfacing” and did not “address religious uses of
funding or other forms of discrimination.” Id. at 18 n.3.
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exacting scrutiny.”54 In so holding, the Court rejected the State of
Missouri’s argument that declining to extend funds to the church did not
prohibit it from engaging in any religious conduct or otherwise exercising
its religious rights.?15 Relying on McDaniel, Chief Justice Roberts
concluded that because the Free Exercise Clause protects against “indirect
coercion or penalties on the free exercise of religion,” as well as “outright”
prohibitions on religious exercise, Trinity Lutheran had a right to
participate in a government benefit program without having to disavow
its religious status.?6 Moreover, the Court held that Missouri’s policy of
requiring organizations like the plaintiff to renounce its religious
character in order to participate in the public benefit program could not
be justified by a policy preference to achieve greater separation of church
and state than what is already required under the Establishment
Clause.57 As a result, the Court held that Missouri’s policy violated the
Free Exercise Clause.5!8

A year after Trinity Lutheran, the Court suggested that it is
equally unconstitutional for hostility to religion to play a role in the
government’s decisions about how to apply its laws.519 In Masterpiece
Cakeshop, Ltd. v. Colorado Civil Rights Commission, the Court set aside
state administrative proceedings enforcing Colorado’s anti-discrimination
laws against a baker who had, in the view of the state, violated those laws
by refusing to make a cake for a same-sex wedding.520 The Court held that
the state had violated the Free Exercise Clause because the Colorado Civil
Rights Commission had not considered the baker’s case “with the religious
neutrality that the Constitution requires.”?2! As a general rule, the Court
announced that “the delicate question of when the free exercise of [the
baker’s] religion must yield to an otherwise valid exercise of state power
needed to be determined in an adjudication in which religious hostility on
the part of the State itself would not be a factor in the balance the State
sought to reach.”522 The Court highlighted two aspects of the state
proceedings that had, in its view, demonstrated impermissible religious
hostility: first, certain statements by some of the Commissioners during
the proceedings before the Commission?23; and second, “the difference in
treatment between [the petitioner’s] case and the cases of other bakers

514 Id. at 10.

515 Id.

516 Id. at 10-11. As a result, the Court characterized the church’s injury not so much as
being the “denial of a grant” itself, but rather the “refusal to allow the Church . . . to compete
with secular organizations for a grant.” Id. at 11.

517 [d. at 14. Both parties agreed, and the Court accepted, that the Establishment Clause
did not prevent Missouri from including the church in the state’s grant program. Id. at 6.

518 Id. at 14-15.

519 Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm’n, 584 U.S. ___, No. 16-111,
slip op. at 18 (2018).

520 Id. at 3.

521 I

522 Id. at 3.

523 Id. at 13—14.
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who objected to a requested cake on the basis of conscience and prevailed
before the Commission.”524

FREEDOM OF EXPRESSION—SPEECH AND PRESS

Adoption and the Common Law Background

[P. 1131, delete first full paragraph and substitute with:]

The First Amendment by its terms applies only to laws enacted by
Congress and not to the actions of private persons.525 As such, the First
Amendment is subject to a “state action” (or “governmental action”)
limitation similar to that applicable to the Fifth and Fourteenth
Amendments.526 The Supreme Court has stated that “a private entity can
qualify as a state actor in a few limited circumstances,” such as “[1] when
the private entity performs a traditional, exclusive public function; [2]
when the government compels the private entity to take a particular
action; or [3] when the government acts jointly with the private entity.”527
In addition, some private entities established by the government to carry
out governmental objectives may qualify as state actors for purposes of the
First Amendment. For example, in Lebron v. National Railroad Passenger
Corp., the Court held that the national passenger train company Amtrak,
“though nominally a private corporation,” qualified as “an agency or
instrumentality of the United States” for purposes of the First
Amendment.528 It did not matter, in the Court’s view, that the federal
statute establishing Amtrak expressly stated that Amtrak was not a
federal agency because Amtrak was “established and organized under
federal law for the very purpose of pursuing federal governmental
objectives, under the direction and control of federal governmental
appointees.”529

The question of when broadcast companies are engaged in
governmental action subject to the First Amendment has historically
divided the Court. In Columbia Broadcasting System v. Democratic
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524 Jd. at 14. See also id. at 16 (“A principled rationale for the difference in treatment of
these two instances cannot be based on the government’s own assessment of offensiveness.”).

525 Through interpretation of the Fourteenth Amendment, the prohibition extends to the
states as well. See Bill of Rights: The Fourteenth Amendment and Incorporation, infra. Of
course, the First Amendment also applies to the non-legislative branches of government—to
every “government agency—local, state, or federal.” Herbert v. Lando, 441 U.S. 153, 168 n.16
(1979).

526 See Fourteenth Amendment: Equal Protection of the Laws: Scope and Application:
State Action, infra.

527 Manhattan Cmty. Access Corp. v. Halleck, 5687 U.S. ___, No. 17-702, slip op. at 6 (2019)
(internal citations omitted) (citing Jackson v. Metro. Edison Co., 419 U.S. 345, 352-54 (1974),
Blum v. Yaretsky, 457 U.S. 991, 1004-05 (1982), and Lugar v. Edmondson Oil Co., 457 U.S.
922, 941-42 (1982), respectively).

528 513 U.S. 374, 383, 394 (1995); see also Dep’t of Transp. v. Ass'n of Am. R.R., 575 U.S.
__, No. 13-1080, slip op. at 11 (2015) (extending the holding of Lebron, such that Amtrak
was considered a governmental entity “for purposes of” the Fifth Amendment due process
and separation-of-powers claims presented by the case).

529 Lebron, 513 U.S. at 391-93, 398.
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National Committee, the Court considered whether a radio station that
had a license from the government to broadcast over airwaves in the public
domain needed to comply with the First Amendment when it sold air time
to third parties.530 The radio station had a policy of refusing to sell air time
to persons seeking to express opinions on controversial issues.53! Three
Justices joined a plurality opinion concluding that the radio station was
not engaged in governmental action when it enforced this policy.?32 They
reasoned that the federal government had not partnered with or profited
from the broadcaster’s decisions and that Congress had “affirmatively
indicated” that broadcasters subject to federal law retained certain
journalistic license.533 In the view of those Justices, if the Court were “to
read the First Amendment to spell out governmental action in the
circumstances presented . . . , few licensee decisions on the content of
broadcasts or the processes of editorial evaluation would escape
constitutional scrutiny.”?34 In contrast, three other Members of the Court
would have held that the radio station was engaged in governmental
action because of the degree of governmental regulation of broadcasters’
activities and the station’s use of the airwaves, a public resource.?3> And
three Justices would not have decided the state action question.536
Nevertheless, these three Justices joined the Court’s opinion concluding
that even if the broadcaster was engaged in governmental action, the First
Amendment did not require “a private right of access to the broadcast
media.”537

More recently, in Manhattan Community Access Corp. v. Halleck,
the Supreme Court held that Manhattan Neighborhood Network (MNN),
a private, nonprofit corporation designated by New York City to operate
public access channels in Manhattan, was not a state actor for purposes of
the First Amendment because it did not exercise a “traditional, exclusive
public function.”538 Emphasizing the limited number of functions that met
this standard under the Court’s precedents,?3 the Court reasoned that
operating public access channels “has not traditionally and exclusively
been performed by government” because “a variety of private and public
actors” had performed the function since the 1970s.540 Moreover, the Court
reasoned, “merely hosting speech by others is not a traditional, exclusive

530 412 U.S. 94 (1973).

531 Id. at 98.

532 Id. at 120 (plurality opinion of Burger, C.J., and Stewart and Rehnquist, JdJ.).

533 Id. at 119-20.

534 Id. at 120.

535 Id. at 150 (Douglas, J., concurring in the judgment); id. at 172-73 (Brennan and
Marshall, JJ., dissenting).

536 See id. at 171 (Brennan, J., dissenting) (noting that Justices White, Blackmun, and
Powell would not have reached the state action question).

537 Id. at 129 (majority opinion).

538 587 U.S. , No. 17-702, slip op. at 2-3, 6 (2019).

539 Jd. at 6-7 (stating that while “running elections” and “operating a company town”
qualify as traditional, exclusive public functions, “running sports associations and leagues,
administering insurance payments, operating nursing homes, providing special education,
representing indigent criminal defendants, resolving private disputes, and supplying
electricity” do not).

510 Id. at 7.
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public function and does not alone transform private entities into state
actors subject to First Amendment constraints.”54! In the majority’s view,
the city’s selection of MNN and the state’s extensive regulation of MNN
did not in and of themselves create state action.42

Freedom of Belief

Flag Salutes and Other Compelled Speech.—

[P. 1164, at end of n.556, add:]

See also Janus v. American Federation of State, County, and Municipal Employees, Council
31, 585 U.S. , No. 16-1466, slip op. at 9 (2018) (noting that compelled speech imposes a
distinct harm by “forcing free and independent individuals to endorse ideas they find
objectionable”).

[P. 1166, after “anonymous campaign literature,” delete “and”]

[P. 1166, after “wish to convey” delete “.” and substitute with:]

[P. 1166, after n.564, add:]

and a California law that required certain pro-life centers that offer
pregnancy-related services to provide certain notices.543

[P. 1166, after “By contrast, the Supreme Court has” add:]

at times
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541 Id. at 10.

542 See id. at 11 (reasoning that absent performance of a traditional and exclusive public
function, a private entity is not a state actor merely because the government licenses,
contracts with, grants a monopoly to, or subsidizes it); id. at 12 (reasoning that state
regulations that “restrict MNN’s editorial discretion” and effectively require it to “operate
almost like a common carrier” do not make MNN a state actor). Cf. Pub. Utils. Comm'n v.
Pollak, 343 U.S. 451, 462 (1952). The majority also rejected the argument that MNN was
simply standing in for New York City in managing government property, reasoning that the
record did not show that any government owned, leased, or otherwise had a property interest
in the public access channels or the broader cable network in which they operated.
Manhattan Cmty. Access Corp., slip op. at 14-15.

543 See Nat'l Inst. of Family and Life Advocates v. Becerra, 585 U.S. ___, No. 16-1140, slip
op. at 7 (2018). Specifically, in National Institute of Family and Life Advocates v. Becerra,
the Court reviewed a California law that, in relevant part, required medically licensed crisis
pregnancy centers to notify women that the State of California provided free or low-cost
services, including abortion. Id. at 2—4 (describing the California law). For the Court, “[b]y
requiring [licensed clinics] to inform women how they can obtain state-subsidized
abortions—at the same time [those clinics] try to dissuade women from choosing that option,”
the California law “plainly alters the content” of the clinics’ speech, subjecting the law to
heightened scrutiny. Id. at 7 (internal citations and quotations omitted).
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[P. 1166, delete “disclosures in commercial speech . . .” through “. ..
political propaganda.” and substitute with:]

the disclosure of information in a commercial or professional setting.
[P. 1167, after n.567, add new paragraphs:]

Moreover, the Court has upheld regulations of professional
conduct that only incidentally burden speech. For example, in Planned
Parenthood of Southeastern Pennsylvania v. Casey, the Court considered
a law requiring physicians to obtain informed consent before they could
perform an abortion.544 Specifically, the law at issue in Casey required
doctors to tell their patients prior to an abortion about the nature of the
procedure, the health risks involved, the age of the unborn child, and the
availability of printed materials from the state about various forms of
assistance.?% In a plurality opinion, the Court rejected a free-speech
challenge to the informed consent requirement, viewing the law as “part
of the practice of medicine” and an incidental regulation of speech.546

However, the Court has cautioned that reduced scrutiny for
compelled commercial and professional speech is limited to particular
contexts. For example, limited scrutiny of compelled commercial
disclosures is restricted to requirements that professionals provide “purely
factual” and “uncontroversial information” in their commercial
dealings.?47 As a result, in considering the constitutionality of a California
law requiring certain medically licensed, pro-life crisis pregnancy centers
to disclose information to patients about the availability of state-
subsidized procedures, including abortions, the Court in National Institute
of Family and Life Advocates v. Becerra concluded that the Zauderer rule
for compelled disclosures of purely factual, uncontroversial information
was 1napplicable.?48 Specifically, the Court noted that the notice
requirements were unrelated to services that the clinics provided and that

544 See 505 U.S. 833, 881 (1992) (plurality opinion).

545 Id

546 Jd. at 884.

547 See, e.g., Nat'l Inst. of Family and Life Advocates v. Becerra, 585 U.S. ___, No. 16-
1140, slip op. at 8 (2018).

Moreover, even under Zauderer, commercial disclosure requirements cannot be
unjustified or unduly burdensome. See 471 U.S. at 651. Applying this limit on the Zauderer
rule, the National Institute of Family and Life Advocates Court reviewed a separate provision
of the California law discussed above that required unlicensed crisis pregnancy centers to
notify women that California has not licensed the clinics to provide medical services. Id. at
4-5 (describing the requirements for the unlicensed centers). The Court, noting the lack of
evidence in the record that pregnant women were unaware that the covered facilities were
not staffed by medical 